6 APPORTIONMENT.

i i Connetl  Sgc. 6. The counties of Charles Mix and Buffalo shall con-

tative Bratrit stitute the fifth council and representative district, and shall be
entitled to a representation of one (1) member of the Council
and two (2) members of the House of Representatives.

oAtxth Councll  Sgc. 7. The counties of Lincoln, Minnehaha, Brookings,

tative Dlatict. Duel and Armstrong shall constitute the sixth council and re-
presentative district, and shall have a representation of seven
(7) members of the House of Representatives.

ol et Repre.  SEC. 8. The counties of Pembina and Dakota shall consti-

toeitve Dl tute the seventh council and representative district, and shal)
be entitled to a representation of one member of the Council
and one member of the House of Representatives.

when.**™%  SEc. 9. This act shall take effect and be in force from and
after its passage and approval by the Governor.

Approved, January 10, 1871.

CIVIL CODE.

CHAPTER 8.

AN AcT To ESTABLISH A CiviL CoDE.

Be it enacled by the Legislative Assembly of lhe Territory of
Dakota:

GENERAL DEFINITIONS AND DIVISIONS.

BecrioNn 1. Title of Code.
2. Definition of Law.
3. Action of sovereign power.
4. Two kinds of law.
5, 6. Common law.
7. Two kinds of civil rights.
8. Rights, how modified.
9. Divisions of the Civil Code.
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Skcrion 1. This act shall be known as the Civil Code of the T#teof Code.
Territory of Dakota.

Sec. 2. Law is a rule of property and of conduct prescribed , Definition of
by the sovereign power of the Territory.

Skc. 3. The will of the sovereign power is expressed: ertan mome

1. By statutes, which are the acts of the Legislature, or by
the ordinances of other and subordinate legislative bodies:

2. By the judgments of the tribunals enforcing those rules
which, though not enacted, form what is known as customary
or common law. .

8kc. 4. The common law is divided into:

1. Public law, or the law of nations:

2. Domestic, or municipal law,

Skc. 5. The evidence of the common law is found in the de-
cisions of the tribunals.

Sec. 6. In this Territory there is no common law in any Commonlaw.
case where the law is declared by the Codes.

Skc. 7. A1l original civil rights are either: eron e

1. Rights of person; or

2. Rights of property.

Sec. 8. Rights of property and of person may be waived, meifses "
sarrendered, or lost by neglect, in the cases provided by lew.

8ec. 9. This Code has four general divisions: the Civi) Code.

1. The first relates to Persons;

2. The second to Property;

3. The third to Obligations;

1. The fourth contains General Provisions relating to Per-
sons, Property and Obligations.

Two kinde of
law.

Common law.
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DIVISION FIRST.
PERSONS.

Part 1. Persons.
II. Personal Rights.
111. Personal Relations.

- PART 1.

PElL

v
n
D

7

o

SecTiox 10. Minor, what.
11. Adult, what.
12. Unborn child.
13. Persons of unsound mind.
14. Custody of minors, cte.
135. Power of minors.
16. Contmets of minors.
17. When minor may disaffirm.
18. Cannot disaffirm contract for nccessaries.
19. Nor certain obligations.
20. Contracts of persons without understanding.
21, Contracts of other insane persons.
22, Powers of persons whose incapacity has been adjudged.
23, 24. Wrongs.
25. Minors may enforce their rights.
26. Indians.

penition ofa  SEC. 10. A minor is a person under the age of twenty-one
minor. years.
pesnttionof  SEC. 11. All other persons are adults.

an adult.

Unborn chia.  SEC. 12. A child conceived but not born, is to be deemed an
existing person, so far as may be necessary for its interests in
the event of its subsequent birth.
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Skc. 13. Persons of unsound mind, within the meaning of Perspns of no-
this Code, are idiots, lunatics and imbeciles.

SEc. 14. The custody of minors and persons of unsound Snetedy of mi-
mind is regulated by Part I1I of this Division.

Skc. 13. A minor cannot give a delegation of power. nerowers of mi-

SEC. 16. A minor may make a conveyance or other contract Contracts of
in the same manner as any other person, subject only to his
power of disafirmance under the provisions of this Title, and
to the provisions of the Title on Marriage.

Stc. 17. In all cases other than those specified by scctions  When minor
18 and 19. the contract of & minor may, upon restoring the
consideration to the party from whom it was received, be dis-
afirmed by the minor himself, either before his majority, or
within a reasonable time afterwards, or, in case of his death
within that period, by his heirs or personal representatives.

SEc. 18. A minor, or a person of unsound mind of whatever ;Csunot disaf
degree, cannot disaffirm a contract, otherwise valid, to pay for necessariee.
the reasonable value of things necessary for his support, or
for that of his family, entered into by him when not under the

care of a parent or guardian able to provide for him.

8. 19. A minor cannot disaffirm an obligation, otherwise Xor coriatn
valid, entered into by him under the express authority or di-"
rection of a statute.

Sec. 20. A person entirely without understanding has no peSontructe of
Dower to contract, except in the case mentioned in section 18, yut understand-

unless expressly authorized by statute.
Sec. 21. A person of unsound mind, but not entirely with- }orracts of

other insane
out understanding, may make a conveyance or other contract, P
before his incapacity has been judicially determined, subject

to rescission, as provided in the chapter on Rescission.

Sec. 22. After his incapacity has been judicially determin- Fowereof per.
ed, 3 person of unsound mind can make no conveyance or {apacliyhas |
other contract, nor delegate any power, nor waive any right,
until his restoration to capacity is judicially determined. But
if actually restored to capacity, he may make a will, though

his restoration is not thus determined.
Sec. 23. A minor, or a person of unsound mind, of what- Wrongs.
ever degree, i8 liable for a wrong done by him, in like manner
with any other person.
2
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Skc. 24. A minor, or person of unsound mind, cannot be
subjected to exemplary damages, unless at the time of the act
he was capable of knowing that it was wrongful.

Src. 256. A minor may enforce his rights by civil action, or
other legal proceedings, in the same manner as a person of
full age, except that a gnardian must be appointed to conduct
the same.

Skc. 26. Indians resident within this Territory have the
same rights and duties as other persons; except that:

1. They cannot vote or hold office: and that,

2. They cannot grant, lease. or incuamber Indian lands. ex-
cept in the cases provided by special laws.

PART 1I.

PERSONAL RIGI'TK.

BrcrioN 27. General personal rights.

28. Defamation, what.

2. Libel, what.

30. Slander, what.

#1. What communications are privileged.
32. Protectinn to personal relations.

33. Right to use force.

Skc. 27. Besides the personal rights mentioned or recognized
in the Political Code, every person has, subject to the qualifi-
cations and restrictions provided by law, the right of protec-
tion from bodily restraint or harm, from personal insult, from
defamation, and from injury to his personal relations.

Skc. 28. Defamation is effected by:

1. Libel; or,

2. Slander.

Skc. 29. Libel is a false and unprivileged publication by
writing, printing, picture, effigy or other fixed representation
to the eye, which exposes any person to hatred, contempt.
ridicule or obloquy, or which causes him to be shunned or
avoided, or which has a tendency to injure him in his occu-
pation.

Skc. 30. Slander is a false and unprivileged publication,
other than libel, which:

1. Charges any person with crime, or with having been in-
dicted, convicted or punished for crime;
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2. Imputes in him the present existence of an infectious,
rontagious or loathsome disease;

3. Tends directly to injure him in respect to his office, pro-
fession, trade or business, either by imputing to him general
disqualification in those respects which the office or other
occupation peculiarly requires, or by imputing something
with reference to his office, profession, trade or business that
has a natural tendency to lessen its profit;

4. Imputes to him impotence or want of chastity; or,

5. Which, by natural consequence, causes actual damage.

Skc. 81. A privileged publication is one made:

1. In the proper discharge of an official duty;

2. In testifying as a witness, in any proceeding authorized
by law, to a matter pertinent and material, or in reply to a
question allowed by the tribunal;

3. In a communication, without malice, to a person inter-
ested therein, by one who was also interested, or who stood
insuch a relation to the former as to afford a reasonable
ground for supposing his motive innocent, or who was re-
quested by him to give the information; or,

4. By a fair and true report in a newspaper, without malice,
of a judicial, legislative or other public official proceeding, or
of anything said in the course thereof.

Sec. 32. The rights of personal relation forbid:

1. The abduction of a husband from his wife, or of a parent

from his child;

2. The abduction or enticement of a wife from her husband,
of a child from a parent, or from a guardian entitled to its
rstody, or of a servant from his master;

3. The seduction of a wife, daughter, orphan sister, or ser-
vant: and.

1. Any injury to a servant, which affects his ability to serve
hix master.

11

What commu-
nications are

Protection to
rsonal rels-

SEc. 33. Any necessary force may be used to protect from , Righttosee

wrongfol injury the person or property of oneself, or of a
wife, hushand, child, parent or other relative to the third de-
iree, a ward, servant or master.



marriag

2 CIVIL CODE.

PART III.

PERSONAL RELATIONS.

Trrie 1. Marriage.
11. Parent and Chaild.
ITI. Guardian and Ward.
[V. Master and Servant.

TITLE 1.
MARRIAGE.

Cuaprer L. The Contract of Marrizge.
II. Divorce.
IT11. Husband and Wife.

CHAPTER 1.
THE CONTRACT OF MARRIAGE.

ArTicLE 1. Validity.
I1. Authentication.

ARTICLE 1.
VALIDITY.

Brcrion 34. Definition of Marriage.
35. Consent, how proved.
36. Persons capable of marriage.
87. Consent must be given to a present marringe.
38. Certain marriages incestuous.
39. Certain marriages, when to be deemed void.
40. Polygamy forbidden.
41. Conjugsl rights, &c., not restored by pardon.
42. Marriages of Indigns.
43. Certain parts of Code not applicable.
44. Promise of Marriage.

Detinitlonof  Qpc. 34. Marriage is a personal relation, arising out of a

civil contract, to which the consent of parties capable of mak-
ing it is alone necessary.
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Sta. 38. Consent to @ marriage may be manifested in any congent. bow
furm. aud may be proved by any other fact.

Skc. 36. Any unmarried male of the age of fourteen years oo sape
or upwards, and any unmarried female of the age of thirteen
vears or upwards, and not otherwise disqualified, is capable
of consenting to marriage; subject however, to the provisions
of section 34 of this Code.

8kc. 37, The consent to a marriage must be to one com- bc“;,’;‘:.i’i,“{o'“;'"
mencing instantly, and not to an agreement to marry after- bpeer "
wards.

SEc. 38, Marriages between parents and children, ancestors | serais war
and dexcendants of every degree, and between brothers and sis- °'
ters of the half as well as of the whole blood, are incestuous,
and void from the beginning: whether the relationship is le-
gitimate or illegitimate.

Ske. 390, If either party to a marriage ix ineapable of con- ,,,Sg{.’,“‘“,,“h;'},“’,'.,
senit for want of age or understanding, or is incapable from e deemedvole.
physical causes, of entering into the mariage state, or if the
consent of either is obtained by fraud or force, the marriage is
void from the time its nullity is adjudged by a competent tri-
bunal.

SEc. 40. A subsequent marriage contracted by any person ,lygamy for-
during the life of a former husband or wife of such person,
with any person other than such former husbhand or wife, is
illegal and void from the heginning, unless:

1. The former had been annulled or dissolved for some cause
other than the adultery of such person: or,

2. Unless such former hushand or wife had becen finally sen-
teaced to imprisonment for life; or,

3. Unless such former husband or wife was absent, and not
known to such person to be living, for the space of five suc-
cessive years immediately preceding such subsequent mar-
riage; in which case the subsequent marriage is void only
from the time its nullity is adjudged by a competent tribunal.

Skc. 41. No pardon granted after the approval of this act, Conjusal righte
to any person sentenced to imprisonment for life in this Terri- ¢ by pardon.
tory, restores such person to the rights of any previous mar-
riage, or to the guardianship of any issue of such marriage.

.Sm 2. Indians contracting marriage according to the In- Marrisgen of
dian custom. and cohabiting as hushangd and wife, are lawfully
married.
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oterminparts  Skc. 43. The provisions of other portions of this Code in

plicable. relation to contracts and the capacity of persons to enter into
them, have no application to the contract of marriage.

memige’ ' SEC. 44. A promise of marriage is subject to the same rules
as contracts in general, except that neither party is bound by
a promise made in ignorance of the other’s want of personal
chastity, and that either is released therefrom by unchaste con-
duct on the part of the other.

ARTICLE IL

AUTHENTICATION.

SkctioN 45. Mode of authenticating marriage.
46. Form of Marriage.
47, 48. Duties of the officer before whom a marriage is solemnized.
49. Certificate to be given to either contructing party, if desired.
50. The certificate.
51. The entry thereof.
52. Authentication of the certificate.
33. Certificate, entry, &c., evidence.

e SEc. 40. For the purpose of authentication, according to the
marriages: provisions of this article, a marriage must be solemnized in
this Territory,inthe mannerherein preseribed, by one or more of
the following persons, namely : Ministers of the Gospel or priests
of any denomination: mayors, recorders or aldermen of cities:
judges of the county courts or justices of the peace; and, in
case of Indians, also the peacemakers acting within their re-
spective jurisdictions.
meorm of SEc. 46. No particular form is required upon a marriage,
but the parties must solemnly declare, in the presence of the
person solemnizing the marriage, and of at least one witness.
that they take each other as husband and wife.
?.%EEE{", 'r.ge tOSh};z.s:"lt.is'tl.‘;iiﬁil:son solemnizing a marriage must ascertain,
riage ia solemn- ! *
tzed. 1. The identity of the parties;
2. Their real and full names, and places of residence;
8. That they are of sufficient age to be capable of contract-
ing marriage; and,
4. The name and place of residence of the witness, or of two
witnesses, if more than one is present.

Same. SEc. 48. The person solemnizing a marriage must enter the
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facts ascertained by him pursuant to the last section, and the
date of the solemnization, in a book to be kept by him for
that purpose.

Skc. 49. The person solemnizing a marriage must furnish giertifcaie be

to either party, on request, a certificate thereof, signed by him, Sy 5rgse"
specifying:

1. The names and places of residence of the parties married.

2. That they were known to him, or were satisfactorily
proved, by the oath of a person known to him, to be the per-
sons described in such certificate;

3. That he had ascertained that they were of sufficient age
to contract marriage;

1. The name and place of residence of the attesting witness
ar of two witnesses:

o. The time and place of such marriage; and,

6. That, after due inquiry made, there appeared to be no
lawful impediment to such marriage.

. . . . . The certifi-
Skc. . The certificate mentioned in the last seetion may, cste.

within six months after the marriage, be filed with the clerk
of the city or town where the marriage was solemnized, or
where cither of the parties reside, or the register of deeds of
such connty , and when thus filed, must be entered in a book to
w provided by such officer. in the alphabetical order of the

name of each party, and in the order of time in which it is
filed.

Skc. 51. The entry required by the last section must specify : ,,The entry

1. The name and place of residence of each party;

2. The time and place of marriage;

3. The name and official station of the person signing the
cvrtificate: and,

1. The time when the certificate was filed.

Skc. 52. If a certificate of marriage is signed by a minister  Authentics
or priest, there must be indorsed or annexed, before filing, a tificate.
certificate of a magistrate residing in the same county with
the clerk, that the person by whom it is signed is personally
known to such magistrate, and has acknowledged the execu-
tion of the certificate, in his presence, or that the execution
of the certificate by a minister or priest of some religious
denomination has been proved to the magistrate, by the
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oath of a person known to him, and Who saw the certificate
executed.

onverigeate. . SEC. 52 A certificate of marriage, or the entry thereof

dence. made as above directed, or a copy of the certificate or entry.
duly certitied, is presumptive evidence of the fact of the mar-
riage.

CHAPTER 11
DIVORCE.

AnticLe 1. Nullity.
II. Dissolution.
III. Separation.
IV. General Provisions.

ARTICLE 1.

NULLITY.

8ecTION 54. Cases where marriages may be annulled.
65. Application for a decision of nullity.
56. Children of annulled marriage.
57. Custody of children.
58. Effect of judgment of nullity.

Cases where  SEC. b4. A marriage may be annulled for any of the follow-
he somatied. " ing causes, existing at the time of the marriage:

1. That the party seeking to have the marriage annulled
was under the age of legal consent; unless after attaining the
age of consent, such party for any time freely cohabited with
the other as husband or wife;

2. That the former husband or wife of either party was liv-
ing, and the marriage with such former husband or wife was
then in force;

3. That the wife was under the age of fourteen years, and
that the marriage was without the consent of the person hav-
ing the legal charge of her person, and was a punishable
offense on the part of the husband, and has not been followed
by cohabitation, nor ratified by any mutual assent of the
parties since the wife attained the age of fourteen years:
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4. That either party was of unsound mind; unless such
party, after coming to reason, freely cohabited with the other
ax husband or wife;

o. That the consent of either party was obtained by fraud,
unless such party afterwards, with full knowledge of the facts
constituting the fraud, freely cohabited with the other as hus-
hand or wife;

6. That the congent of either party was obtained by foree,
noless such party afterwards freely cohahited with the other
as husband or wife; or,

7. That either party was, at the time of marriage, physically
incapable of entering into the married state: and such inca-
pacity continues, and appears to be incurable,

Sec. 55. Within the time limited by law for the commence- |
ment of actions. application to annul & marriage may her
made:

L If for the cause that a former husbaud or wife was living:
by either party during the life of the other, or by such former
husband or wife;

2. If for the cause of idioey: by any relative of the idiot,
interested to avoid the marriage, during the life of: either
party:

4 If for the cause of insanity other than idiocy: by any
relative of the insane party interested to avoid the marriage,
and at any time during such insanity, or after the death of the
insane party in that condition, and during the life of the
other party s or by the insane party after the restoration of
rason:

1. If for the cause of fraud or force; by the injured party,
or the parent or guardian of such party, or a relative of such
party interested to avoid the marriage, during the life of either
party:

5. 1f no application has been made by the party or a rela-
tive, application may be made in any of the foregoing cases,
atany time during the life of both parties, by a guardian of
the insane or injured party. appointed by the court for the
purpose:

6. If for the cause of physical incapacity; application can
only be made by the injured party against the incapacitated
party, and in all cases must be made within two years from
the time of contracting the marriage;

3

Application
ir a e Cinfon of
ullity.
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7. If for the cause specified in subdivision 3 of section 54.
by the wife only.

SEc. §6. Where a mariage is annulled on the ground that
a former husband or wife was living, and it is adjudged that
the subsequent marriage was contracted in good faith, and
with the full belief of the parties that the former husband or
wife was dead, or where a marriage is annulled on the ground
of insanity, children begotten before the judgment must be
specified in the judgment, and are entitled to succeed in the
same manner as legitimate children to the estate of the pa-
rent, who, at the time of the marriage, was competent to con-
tract.

SEc. 7. The court must award the custody of the children
of a marriage annulled on the ground of fraud or force, to the
innocent parent, and may also provide for their education and
maintenance out of the property of the guilty party.

SEc. 68. A judgment of nullity of marriage rendered during
the life of the parties, is conclusive evidence of nullity; butif
rendered after the death of either party to the marriage, it is
conclusive only as against the parties to the actionSand those
claiming under them.

ARTICLE 1I.

DISSOLUTION.

SrcTioR 59. Marriage, how dissolved.
60. Divorce for adultery.
61. Cases in which divorce for adultery is denied.
62, 63. Legitimacy of issue. -
64. When re-marriage is forbidden.

Skc. 69. Marriage is dissolved:

1. By the death or sentence to imprisonment for life of either
of the parties; or

2. By the judgment of a competent tribunal.

SEc. 60. The dissolution of a marriage may be adjudged
whenever adultery has been committed by husband or wife, in
any of the following cases:

1. Where both husband and wife were actual inhabitants of
this Territory at the time of the commission of the adultery:

2. Where the marriage t¢  vlace within the Territory;
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3. Where the injured party, at the time of the commission
of adultery, and at the commencement of the action, was an
actual inhabitant of this Territory;

4. Where the adultery was committed in this Territory, and
the injured party, at the commencement of the action, was an
actual inhabitant of this Territory.

SEc. 61. Although the fact of adultery is established, a Cesesin
Jjudgment of divorce may be denied: Jor adultery i
1. Where the application for divorce was not made within
five years after the discovery by the applicant of the adultery
charged:
2. Wdiere the adultery appears to have been committed by
the procurement, or with the connivance, of the party asking
the divorce;
3. Where the injured party has expressly forgiven the adul-
tery charged, or has voluntarily cohabited with the guilty
party as husband or wife, with full knowledge of the fact;
and has ever since been treated by the latter party with con-
Jjugal kindness; or,
4. Where it appears that the applicant has also been guilty
of adultery, without the procurement or connivance of the
other party.
Sec. 62. When a divorce is granted for the adultery of the Lecitimacy of
husband, the legitimacy of children of the marriage, begot- "

ten of the wife before the commencement of the action, is not
affected.

8ec. 63. When a divorce is granted for the adultery of the
wife, the legitimacy of children begotten of her before the com- 3™
mission of the adultery is not affected; but the legitimacy of
other children of the wife may be determined by the court,
upon the evidence in the case. In every such casg all children
begotten before the commencement of the action, are to be
presumed legitimate until the contrary is shown.

SEc. 64. When a divorce is granted for adultery, the inno- mvien re mar-
cent party may marry again during the life of the other; but deu.
the guilty party cannot marry any person except the innocent
party, until the death of the other.
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ARTICLE IIIL

EEPARATION.

8rctioN 66. When sepamtion may be adjudged.
60. Causcs for separation.
6%. When denied.
68. Relief may be adjudged in some cases where separation is deniai.
69. Judgment of separmtion, when revoked.

Whenrepara-  SEC. 60. A separation of husband and wife from bed and
waaeea”  hoard, for life or for a limited time, may be adjud&ed for the
causes mentioned in, the next section:

1. When the husband and wife are both actual inhabitants
of this Territory;

2. When the marriage took place within this Territory, and
the applicant is an actual inhabitant at the time of the appli
cation; or,,

3. When the marriage did not take place within this Terri:
tory, but the parties have since been actual inhabitants of this
Territory for at least one year, and the applicant is an actual
inhabitant at the time of the application.

JJawesfor  Sgc. 66. A separation of liushand and wife may be adjudged
for any of the followfng causes:

1. Cruel treatment of one party by the other:

2. Conduct on the part of one towards the other, rendering
cohabitation unsafe or improper: or,

3. Abandonment, accompanied by refusal to fulfill the obli-
gations of husband or wife, as they are prescribed by the
chapter on Husband and Wife.

whendented.  SEC. 67. Notwithstanding the existence of a cause for sepa-
ration as declared in section 66, a judgmerit of separation may
be denied, when it appears that the applicant has been guilty
of a cause of divorce.

teletmay be  SEC. 68. Though judgment of separation be denied, the court

adjudged It may. in an action for divorce, provide for the maintenance of

hreeda™  the wife and her children, or any of them by the husband, or
out of his property.
e of - SEC. 69. A judgment for separation, whether for life, or for

vhenrevoked. o Jimited period, may be at any time revoked, under such
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regulations as the court may imposc, upon the joint applica-
tion of the parties, with satisfactory evidence of their recon-
ciliation.

ARTICLE IV.
GENERAL PROVISIONE,

SkcTiox 90, Residence of wife.
71. Expense of action.
72. Orders respecting custody of children.
73. Support of wife rnd children on divoree or separation granted to
wife.
4. Security for maintenance and alimony.

Sec. 70. A wife who resides in this Territory at the time of Restdence of
applying for a divorce, under article I1 or 111, is to be deemed
an actual inhabitant, though her husband resides clsewhere.

Skc. 71. While an action for divorce is pending, the court Expenseor
mnay, in its discretion, require the husband to pay any money
necessary to enable the wife to support herself or her children,
or to prosecute or defend the action.

SEc. 72. In an action for divoree, the court may, before or oerare o
after judgment, give such dll‘t’(tlon for the custody, care and a5 of childres.
education of the children of the marriage, as may seem ne-
cessary or proper, and may at any time vacate or modify the
same.

Sec. 73. Where a divorce is granted for an offense of the gy or
husband, the court may compel him to provide for the main- a2l
tenance of the children of the marriage, and to make such pranied to wie.
suitable allowance to the wife, for her support, during her life,
or for a shorter period, as the court may deem just, having
regard to the circumstances of the parties respectively; and
the court may from time to time modify its orders in these
respects.

SEc. 74. The court may require the husband to give reason- security for
able security for providing maintenance, or making any pay- i aiimony.
ments required under the provisions of this chapter, and may
enforce the same by the appointment of a receiver, or by any
other remedy applicable to the case.
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CHAPTER I1I1.

HUSBAND AND WIFE.

SkcTiox 75. Mutual obligations of husband and wife.
76. Rights of husband as head of the family.
7%. Duties of husband to wife as to support.
8. In other respects their interesta separate.
79. Iusband and wifc may make contracts.
80. How far may impair their legal relation.
81. Consideration.
82. May be joint tenants, ete.

. Neither auswerable for the acts of the other.

. Support of wife.

. Abandonment of husband Ly the wife.

ReLe

Sutaal bl Sgc. 75. Hushand and wife contract towards cach other ob-
Band v wite ligations of mutual respect, fidelity and support.
i Rigbta of SEc. 76. The husband is the head of the family. Ile may
headof ths  choose any reasonable place or mode of living, and the wife
’ must conform thereto.
petios of Sec. 77. The husband must support himself and his wife
oreas to sup- out of his property or by his labor. If he is unable to do
50, she must assist him so far as she is able.
o otierres SEC. 78. Except as mentioned in section 77, neither hushand
interests sep3- nor wife has any interest in the property of the other, but
neither can be excluded from the other’s dwelling.
wigwband and  SEc. 79. Either husband or wife may enter into any engage-
contracts. ment or transaction with the other, or with any other person.
respecting property, which either might if unmarried: sub-
Jject, in transactions between themselves, to the general rules
which control the actions of persons occupying confidential
relations with each other, as defined by the Title on Trusts.

jory farmay - SEC. £0. A husband and wife cannot by any contract with

legal relations. each other alter their legal relations, except that they may
agree to an immediate separation, and may make provision
for the support of ecither of them and of their children during
such separation.

tonsideration. SEc. 81. The mutual consent of the parties is a sufficient
consideration for such an agreement as is mentioned in the

last section.
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Sec. 82. A husband and wife may hold real or personal May be joint
property together, jointly or in common.
SEc. 83. Neither husband or wife, as such, is answerable for Neltber ans-

werable for the
the acts of the other. ucts of the

other.

Sgc. 84. If the husband neglects to make adequate provis- Support of
ions for the support of his wife, any other person may, in
good faith, supply her with articles necessary for her support,
and recover the reasonable value thereof from the husband.

SEc. £5. If the wife abandons the husband he is not liable Abandonmen:
for her support until she offers to return, unless she was justi- the wite.

tied, by his misconduct, in abandoning him.

TITLE II.
PARENT AND CHILD.

Cuarrer I. By birth.
II. By adoption.

CHAPTER 1.

CIHHILDREN BY BIRTH.
Secmiox 88. Legitimacy of children born in wedlock.
Legitimacy of children born out of wedlock.
W ho may dispute the legitimacy of a child.
Obligation of parents for the support and education of their children.
Custody of legitimate child.
Custody of illegitimate child.
Allowance to parent.
Parent cannot control the property of child.
Remedy for parental abuse.
‘When parental authority ceases.
Remely when a parent dies without providing for the support of his
child.
Reciprocal duties of parentsand childrenin maintaining” each other.
‘When a parent is liable for neccssaries supplied to a child.
. When a parent is not liable for support furnished his child.
Husband not bound for the support of his wife’s children by a for-
mer marriage,
. Compensation and support ofa adult child.
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102. Parent may relinquish services and custody of child.

10:3. Wages of minors.

104. Right of parent to determine the residence of child.

105. Parent not liable for act of child.

106. Wile in certain cases may obtain custody of minor children.

(hegttimacs of - Sk, 86, All children born in wedlock are presumed to be
in wedlock.  Jegitimate.
cistttmacy of  SEC. 87, A1l children of a woman who has been married.
vutof wedloek. horn withinten months after the dissolution of the marriage.
are presumed to be legitimate.  But if during such period she
marries again, and afterwards has a child, it is presumed to be
her legitimate oftspring by the second husband.
oo may &l SEC. 88. The presumption of legitimacy can be disputed
macy afa child. oply by the husband or wife, or the descendant of one or both
of them. Ilegitimaey, in such case. may be proved like any
other fact.
obligation o SEC. 89, The Harent entitled to the custody of a child must

parents for the

support and «d- give him suppor® and education suitable to his cireumstances.

dinasen’ ™ If the support and education which the father of u legitimate
child is able to give are inadequate, the mother must assist
Lim to the extent of her ability.

vty af e SEc. 90, The father of a legitimate unmarried minor is en-
titled to its custody, services and earnings: but he eannot
transfer such custody or services to any other person, exeept
the mother, without her written consent, if she is living and
capable of consent.  If the father is dead, or is unable, or re-
fuses to take the same, or has abandoned his family, the
mother is entitled thereto.

i ustods of an Skec. 91, The mother of an ill(-giﬁluuta.\; unmarried minor is

child. entitled to its enstody. services and earnings.

Allowance to SEC. 92, The distriet court may direet an allowanee to be
parent. made to a parent of a child, out of its property, for its past
or future support and education, on such conditions ax may be

proper. whenever such direction is for its benefit.

coParent cannot S, 403, The parent, as such, has no control over the prop-

Phiprreterty of the child.

D o . N, 94, The abuse of pavental authority is the subject of
Judicial cognizance in a eivil action brought by the child, or
by its relative within the third degree, or by the supervisor of
the town where the child resides; and when the abuse is estab-
lished, the child may e free from the dominion of the parent.
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the parent punished, and the duty of support and education
enforced.

SEc. 95. The authority of a parent ceases:
1. Upon the appointment by a court of a guardian of the  When parent-

al nuthority
person of the child; coases.
2. Upon the marriage of the child: or,
3. Upon its attaining majority.
SEc. 96. If a parent chargeable with the support of a child o Remedy when
dies, leaving it chargeable to the town, and leaving an estate without provi.
N ding for the

sufficient for its support, the supervisor of the town may claim support of hix
provision for its support from the parent’s estate by civil
action, and for this purpose may have the same remedies as
any creditor against that estate, and against the heirs, devi-

sees and next of kin of the parent.
Sc. 97, Tt'is the duty of the father, the mother, and the gyt on

children, of any poor person who is unable to maintain him- Jmaeg o

slf by work, to maintain such person to the extent of their G "
ability. The promise of an adult child to pay for necessaries
previonsly furnished to suéh parent is binding.

Skc. 98. If a parent neglects to provide articles necessary for ena -
his child who is under his charge, according to his circum- forsrecrsar:

for necessaries

stances, a third person may in good faith supply such neces- i ** "
saries, and recover the reasonable value thereof from the
Darent.

SEc.99. A parent is not bound to compensate the other Whenaparent

s not Jiable tor

Parent or a relative for the voluntary support of his child support fur-

nighed his

without an agreement for compensation, nor to compensate a child-
stranger for the support of a child who has abandoned the
parent without just cause.

Sre. 100. A husband is not bound to maintain his wife’s pJnsband not
children by a former husband; but if he receives them into support of his

his family and supports them, it is presumed that he does so by a former
a3 a parent, and where such is the case, they are not liable to
himfor their support, nor he to them for their services.

SEc. 101. Where a child, after attaining majority, continues Compeneation
and support of

10 serve and to be supported by the parent, neither party is aduitebiid.

entitled to compensation, in the absence of an agreement
therefor,

Skc. 102. The parent, whether solvent or insolvent,-may re- i
lingnish to the child the right of controlling him and receiv- e e,

4 .
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ing his carnings. Abandonment by the parent is presumyp-
tive evidence of such relinquishment.

isaon of Skc. 103. The wages of a minor employed in service may be
paid to him, unless, within thirty days after the commencement
of the service, the parent or guardian entitled thereto gives the
employer notice that he claims such wages.

nJuzhtof pa- SEC. 104. A parent entitled to the custody of a child has a

mine resddence 1jght to change his residence, subject to the power of the dis-
trict conrt to restrain a removal which would prejudice the
rights or welfare of the child.

oo s SEC. 105. Neither parent nor child is answerable, as such,

ofehild. for the act of the other.

iy oy SEC. 106. When a husband and wife live in a state of sepa-

oprain custody ration, without being divorced, any court or officer of comnpe-

dren. tent jurisdiction, upon application of the wife, if she is an in-
habitant of this Territory, may grant the proper writ to in-
quire into the custody of any minor unmarried child of the
marriage, and may award the custody of the child to either
party for such time, and under such regulations, as the case
may require. The decision of the tribunal is to e guided by
the rules prescribed in seetion 127.

CHAPTER 11.

ADOPTION.

BEcriox 107, Child may be adopted.
108. Who may adopt.
109. Conset of wife necessary.

110. Conscnt of child's parents.
111. Consent of child.

112. Proceedings on adoption.

113. Judge’s ordef.

114. Effect of adoption.

115. Effect on former relations of child.
116. Adoption of illegitimate child.

wtdmas be  SEC. 107. Any minor child may be adopted by any adult
person, in the cares, and subject to the rules, prescribed in this
chapter.

b, of porson SEc. 108. The person adopting a child must be at least
twenty years older than the person adopted.
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8tc. 109. A married man, not lawfully separated from lis e
wife, cannot adopt a child without the consent of his wife.

Skc. 110. A legitimate child cannot be adopted without the Consentof
consent of its parents, if living, nor an illegitimate child with-
out the consent of its mother, if living, except that consent is
not necessary from a father or mother, deprived of civil rights,
or adjudged guilty of adultery, or of cruelty, and for either
cause divorced, or adjudged to be an habitual drunkard, or
who has been judicially deprived of the custody of the child,
on account of cruelty or neglect.

Skc. 111. The consent of a child, if over the age of twelve ¢onscator
vears, is necessary to its adoption.

8kc. 112. The person adopting a child, and the child adopt- | Froceedine
od, and the other persons whose consent is necessary, must
appear before the probate judge of the county where the per-

«on adopting resides, and the necessary consent must there-
upon be signed, and an agreement be executed by the person
adopting, to the effect that the child shall be adopted, and
treated in all respects ashis own lawful child should be treated.

8kc. 113. The probate judge must examine all persons ap- Judge’sorder.
pearing before him pursnant to the lastsection, each separ-
ately, and if satisfied that the interests of the child will be
promoted by the adoption, he must make an order declaring
that the child shall thenceforth be regarded and treated in all
respects as the child of the person adopting.

Sec. 114. A child, when adopted, takes the name of the gaeetor
person adopting, and the two thenceforth sustain towards adoption.
vach other the legal relation of parent and child, and have all
the rights, and are subject to all the duties, of that relation.

Skc. 115. The parents of an adopted child are, from the time | Efecton
of the adoption, relieved of alliparental duties tow ards, and of tlons of child.
all responsibility for, the child so adopted. and have no right
over it,

SEc. 116. The father of an 1lleg1t1mate child, by publicly Adoptionur
acknowledging itashis own, receiving it as such, w ith the con- caid.
sent of his wife, if he is married, into his famll) , and other-
wise treating it as if it were a legitimate child, thereby adopts
itas such: and such child is therenpon deemed for all pur-
poses legitimate from the time of its birth. The foregoing pro-

visions of this chapter do not apply to such an adoption.
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TITLE III.

GUARDIAN AND WARD. '

Bxrcriox 117, Guardian, what.
118. Ward, what.
119. Kinds of guardians.
120. General guardian, what.
121. Special guardian, what.
122. Appointment by parent.
123. No person guardian of cstate without appointinent
124, 125. Appointment by court.
126. Jurisdiction.
127. Rules for awarding custody of minor.
128. Powers of guardian appointed by court.
129. Duties of guardian of the person.
1:30. Duties of guardian of estate.
131. Relation confidential.
132. Guardian under direction of cout.
133. Deathof a joint guardian.
134. Removal of guardian.
135, Guardian appointed by parent, how superscded.
136. Guardian appointed by court, how superseded.
137. Release by ward
138. Guardian’s discharge.
139. Insane persons.

wiuardian, SEc. 117. A guardian is a person appointed to take care of
the person or property of another.
ward, what,  SEC. 118. The person over whom, or over whose property.
a guardian is appointed, is called his ward.
Kinds of Skc. 119. Guardians are either:
guardian.
1. General; or,
2. Special.
General zuar-  SEC. 120. A general guardian is a guardian of the person,

dien At or of all the property of the ward within this Territory, or of
both.
aiapecist guar- SgC. 121. Every other is a special guardian.

py Dpointment Skc. 122. A guardian of the person of a child born, or likely
to be born, may be appointed, by will, or by deed, to take
effect upon the death of the parent appointing:
1. If the child is legitimate, by the father, with the written
consent of the mother; or by either parent, if the other is dead,
or incapable of consent;
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2. If the child is illegitimate, by the mother.
SEc. 123. No person, whether a parent or otherwise, has any _Ne person
R guardian of
power as guardian of property, except by appointment as gstats without
hereinafter provided.
SEc. 124. A guardian of the person or property, or both, of , fbhymmenst
a person residing in this Territory, who is a minor, or of un-
sound mind, may be appointed in all cases by the district
court, when there is no such guardian, and by a judge of pro-
bate in the cases provided by law.
Sec. 125. A guardian of the property within this Territory same.
«f a person not residing therein who is a minor, or of unsound
mind, may Dbe appointed by the district court.
SEC. 126. In all cases, the court first making the appoint- Jurisdiction.
ment of a guardian has exclnsive jurisdiction to appoint and
control him, except in case of a removal pursuant to section
134.
3ec. 127. In awarding the custody of a minor, or in ap- Julefor
puinting a general guardian, the court or officer is to be guid- tedy of winor.
ed by the following considerations:
1. By what appears to be for the best interest of the child,
in respect to its temporal and its mental and moral welfare;
and if the child is of a sufficient age to form an intelligent
preference, the court may consider that preference in deter-
mining the question.
2. As .between parents adversely claiming the custody or
guardianship, neither parent is entitled to it as of right, but,
other things being equal, if the child is of tender years, it
should be given to the mother; if it is of an age to require edu-
cation and preparation for labor or business, then to the
father;
3. Of two persons equally eligible in other respects, prefer-
ence is to be given as follows:
(1.) To a relative;
(2.) To one whowasindicated by the wishes of a deceas-
ed parent;
(3.) To one who already stands in the position of a trus-
tee of a fund to be applied to the child’s support.
SEC. 128. A guardian appointed by a court has power over ghoan

nardian

the person and property of the ward, unless otherwise ordered. 2ointed by

SEc. 129. A guardian of the person is charged with the cus- Duties of
tody of the ward, and must look to his support, health and person.
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education. He may fix the residence of the ward at any place
within the Territory, but not elsewhere. without permission of
the court.

Skc. 130. A guardian of the property must keep safely the
property of his ward. He must not suffer any sale, waste or
destruction of the real property, but must maintain the inheri-
tance, its buildings and appurtenances, out of the moneys of
the estate, and deliver the same to the ward at the close of his
guardianship, in as good condition as he reccived them, incyi-
table decay and injury only excepted.

Skc. 131. The relation of guardian and ward is confidential,
and is subject to the provisions of the Title on Trusts.

SEc. 132. In the management and disposition of the person
or property committed to him, a guardian may be regulated
and controlled by the court.

Skc. 133. On the death of one of two or more joint guar-
dians, the power continues to the survivor. until a farther ap-
pointment is made by the court.

Skec. 134. A guardian may Dbe removed by the distriet or
probate court for any of the following causes:

1. For abuse of his trust;

2. For continuned failure to perform its duties:

3. For incapacity to perform its duties:

4. For gross immorality;

5. For having an interest adverseto the faithful performance
of his duties;

6. For removal from the Territory;

7. In the case of a guardian of the property, for insolveney:
or.

8. When it is no longer proper that the ward should be
under guardianship.

Skc. 135. The power of a gnardian appointed by a parent
is superseded:

1. By his removal, as provided by section 134;

2. In the case of a female ward, by her marriage: or,

3. By the ward's attaining majority.

Skc. 136. The power of a gnardian appointed by a court is
superseded only;

1. By the order of the conrt; or,
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2. If the appointment was made solely because of the ward’s
minority, by his attaining majority.
Skc. 137. After a ward has come to his majority, he may Relcaecby
ward.
settle accounts with his guardian, and give him a release,
which is valid if obtained fairly and without undue influence.

SEc. 138. A guardian appointed by a court is not entitled to Guaraian's
dixcharge.
his discharge until one year after the ward's majority.

Skc. 139. A person of unsound mind may be placed in an 1nuane
asylum for such persons, upon the order of the probate judge *™*™
of the county in which he resides, as follows:

1. The judge must be satisfied, by the oath of two reputable
physicians, that such person is of unsound mind, and unfit to
he at large;

2. Before granting the order, the judge must examine the
person himself, or if that is impracticable, cause him to be ex-
amined by an impartial person;

3. After the order is granted, the person alleged to be of un-
sound mind, his or her husband or wife, or relative to the
third degree, may demand an investigation before a jury,
which must be conducted in all respects as under an inquisi-
tion of lunacy.

TITLE 1IV.

MASTER AND SERVANT.

Secriox 140. Who may bind themselves as apprentices.
141. Who to consent to such binding.
142. Parent or guardian, when liable for breach of indenture.
143. Pauper children may be bound to service.
144. Special provision as to Indian children.
145. Age of infants to be inscrted in indentures,
146. Pecuniary consideration to be inscrted.
147. Special agreement to be inserted in certain cases.
148. Certain indentures, where to be filed.
149, 150. Indentures, by foreigners, being minors.
151. dow assigned.
132. Indentures, when invalid.
153. County overseers to be guardians of servants.
154. Penalty on apprentices ahsenting themselves from service.
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133. No servant or apprentice bound by any restriction as to time and
place where he shall work when free.

136, 157. When the exccutor or administrator of a deceased master may
assign a contract of ‘service,

158. Assignment by court.

o may SEc. 140, Male minors, and unmarried females under the
relves nv age of eighteen years, with the consent of the persons or offi-

apprentices,

cers hereinafter mentioned, may bind themselves, by awriting
called an indenture, as fully as if they were of age, to serve as
clerks, apprentices or servants, in a particular calling, until
majority (except in the case of females, who cannot bind them-
selves further than until the age of cizhteen,) or for any shorter

time.

Who t L) B P83 . 1 > o 1ceshi S
hote en SEC. 141, Consent to an indenture of apprenticeship must
Pnding. be given by certificate at the end thereof, or indorsed thereon.

signed:

1. By the father and mother of the apprentice:

. If the father lacks capacity to consent, or has abandoned
or neglected to provide for the family, or is dead, and no tes-
tamentary guardian or executor has been appointed by him,
with power under the will to bring up the child to a calling.
and a certificate of such fact is indorsed on the indenture by a
justice of the peace of the county, then by the mother:

3. If the father is dead, and such guardian or executor has
been appointed by him, then by snch guardian or executor:

4. If the mother is dead, or lacks capacity to consent, then
by the father;

5. If there is no parent of ecapacity to consent, and no such
executor, then by the guardian; or,

6. If there is no such parent, executor or guardian, then by
the oflicers of the poor of the town or county, or by any two
Jjustices of the peace of the county, or by the pwbatu judge.

Parent o Sec. 142. A parent, executor or guardian, consenting to an
qlmrdlzm, when | . . B .
liuble for indenture, is notliable for a breach thereof by the apprentice.
fudenture. — ypless the indenture or consent expresses an intention to bind

him therefor.
qmauger bl SEC. 143, Any child who is chargeable, or whose parents
venud o scr- are chargeable, to a county, town, or city poor house, or who
is in such poor house, may be bound to service until attaining
twenty-one years, or if a female, until attaining eighteen years,

Ly the officers of the poor of the ¢ ounty, town or city, as effec-
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tually as hy the child himself with the parents’ consent; but
such binding, by the officers of a county or city, must be with
the consent in writing, of two justices of the peace of the county,
or of the mayor, recorder and alderman of the city, or any
two of them.

Skc. 144. No child of an Indian woman can be bound, under siapecial pro-
this Title, except in the presence, and with the consent of a Indianchildren
justice of the peace; and his certificate of consent must be filed
with the probate judge of the county, where the indenture is

vxecnted.
Skc. 145. In every indenture of apprenticeship the age of Ascofinfants

N .
the apprentice must be stated, and such statement is presump- Indentaren. "
tive evidence thereof; and before an officer executes an inden-
ture, or consents thereto, he must inform himself of the age of
the apprentice.

Skc. 146. If there is any pecuniary consideration for an in-  Peenntary

denture of apprenticeship on either part, it must be stated tobeineerted.
therein.
Skc. 147. The indenture of an apprentice, executed by offi- Spectal agree-

meut 1o he in-

cers of the poor, must bind the master to cause him to bejened i cer
taught reading, writing and the general rules of arithmetic,

and to give liim a new bihle at the expiration of his term of

service.

Skc. 148. Every officer executing an indenture of apprentice-  Sertatn tnden
ship must file a counterpart thereof with the probate judge of be deporticd.
the county in which he is an officer.

SEc. 149. An immigrant minor may bind himself to service, fordentures by
until he attains majority, or for a shorter tcym, in such manner ihg mimor.
as may be prescribed by the law of the country in which the
contract is made. If the indenture is made for the purpose of
wnabling him to pay his passage to this country, it may be for
the term of one year, although such term extends beyond his
majority; but in no case for a longer term.

SEc. 130. Every indenture under section 149 must be ac- Same.
knowledged by the minor on a private examination before a
mayor, recorder, or alderman of a city, or a justice of the
Peace, and a certificate of the acknowledgment must be in-
dorsed upon the indenture.

SEc. 151. The master, under an indenture specified in section Howassizned

149, may assign it, by writing indorsed thereon, and with the
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approval, also indorsed, of a magistrate mentioncd in sec-
tion 150).

Jndentares SEc. 1562. No indenture or contract for the service of an
apprentice is binding upon him, unless made as hereinbefore
prescribed.

county enper. S C, 153. The county overseer of the poor, and the overseers

Intendents and

averseers to be of the poor of cities and towns, must see that every appren-

guardians of . . . N . * s

rervants. tice or other servant in their respective countiex, cities or
towns, is properly treated, and that the terms of the contract
are fulfilled in his favor; and it is their duty to redress any

grievance of such persons in the manner prescribed by law.
Pennlty on Skc. 154. If an apprentice, for whose instruction the master

apprentices ab- . . . . .

sentingtheni- peceives no pecuniary compensation, willfully absents himself

selves from ser- . .

vice. from service without leave, he may be compelled to serve
double the time of such absence, unless he makes satisfaction
for the injury; but such additional term of service cannot ex-

tend more than three years beyond the original term.
Noscrvantor  Spc. 100. No person may accept from an apprentice or ser-

sporentice

bound by any vant, an agrecment, oath or promise not to exercise his voca-
restriciion as to

time and place tion in any particular place: nor may any person exact from
workwhenfree. g apprentice or servant, any consideration for exercising his
vocation in any place after his term of service has expired.
Penalty. SEc. 156. Any consideration exacted contrary to the last
section, may be recovered back with interest, and every person
accepting such agreement or exacting such consideration, is
liable to the apprentice or servant in a penalty of one hundred
dollars.

When the ex-  SEC. 157. The exccutors or administrators of the master of

ecutor or ad-

ministrator ofa ANy apprentice bound by officers of the poor, may assign

deceased mas-

ter may aelen the indenture, with the written consent of the apprentice, ac-

sérvice. knowledged before a justice of the peace.

pomment Sgc. 168. If an apprentice refuses consent to an assignment
under the last section, the probate or district court may au-
thorize such assignment without his consent, upon application
after fourteen days’ notice to the apprentice, or to his parents

or guardian, if he has any in the county.



CIVIL CODY. 33

DIVISION SECOND.

PROPERTY.

Part 1. Property in General.
II. Real, or Immovable Property.
II1. Personal, or Movable Property.
IV. Acquisition of Property.

PART 1.

PROPERTY IN GENERAL:

TiTLE I. Nature of Property.
II. Ownership.
II1. General Definitions.

TITLE I.

NATURE OF PROPERTY.

Secriox 159. Property, what.
160. In what property may exist.
161. Wild animals.
162. Real and personal.
163. Real property.
164. Land.
165. Fixtures.
166. Appurtenances.
167. Personal property.

Skc. 159. The ownership of a thing'is the right of one or property,
more persons to possess and use it to the exclusion of others. ™"
In this Code, the thing, of which there may be ownership, is
called property.
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Skc. 160. There may be ownership of all inanimate things
which are capable of appropriation, or of manual delivery:
of all domestic animals; of all obligations; of such products
of labor or skill, as the composition of an author, the good
will of a business, trade-marks and signs, and of rights crea-
ted or granted by statute.

Skc. 161. Animals, wild by nature, are the subjects of own-
ership while living, only when on the land of the person
claiming them, or when tamed, or taken and held in posses-
sion, or disabled and immediately pursued.

Skc. 162. Property is either:

1. Real or immovable: or,

2. Personal or movable.

SEC. 163. Real or immovable property consists of:

1. Land;

2. That which is affixed to land; and,

3. That which is incidental or appurtenant to land.

Skc. 164. Land is the solid material of the earth, whatever
may be the ingredients of which it is composed, whether soil.
rock, or other substance.

Skc. 165. A thing is deemed to be affixed to land when it is
attached to it by roots, as in the case of trees, vines or shrubs:
or imbedded in it, as in the case of walls; or permanently
resting upon it, as in the case of buildings; or permanently
attached to what is thus permanent, as by means of nails.
bolts or screws.

SEc. 1606. A thing is deemed to be incidental or appurtenant
to land, when it is by right used with the land for its benefit:
as in the case of a way, or watercourse, or of a passage for
light, air, or heat, from or across the land of another.

Skc. 167. Every kind of property that is not real is per-
sonal.

TITLE II.

OWNERSHIP.

Cuarter 1. Owners.
1I. Modifications of ownership.
1II. Rights of owners.
IV. Termination of ownership.
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CHAPTER 1L
OWNERS.

SecTiox 168. Owner.

169. Property of the state.
170. Who may own property.

Skc. 168. All property has an owner, whether that owner is
the state, and the property public, or the owner an individual,
and the property private.

Sk, 109. The state is the owner of all land, below high
water mark, bordering upon tide water; of all land below the
water of a lake or stream which constitutes an exteriorbound-
ary of the state; of all property lawfully appropriated by it
to its own use; of all property dedicated to the state, and of
all property of which there is no other owner.

SEc. 150. Any person, whether citizen or alien, may take
and hold property, real or personal.

CHAPTER II.

MODIFICATIONS OF OWNERSHIP.

ArxricLE I. Interests in property.
II. Conditions of ownership.
III. Restraints upon alienation.
1V. Accumulations.

ARTICLE. 1.

INTERESTS IN PROPERTY.

8EcTion 171. Ownership, absolute or qualified.
172. When absolute.
173. When qualified.
174. Several ownership, what.
175. Ownership of several persons.
176. Joint interest, what.
177. Partnership interest, what.

37

Owners.

Property of
¢ siate.

Who may
own property.
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SkcTiox 178, Interest in common, what.
179. What interests are in common.
180. Intcrests as to time.
181, Present interest, what.
122, Future interest, what.
183. Perpetunl interest, what.
134. Limited interest, what.
185. Kinds of future interests.
186. Vested interests.
187, Contingent intercsts.
188, Two or more futurce intcrests,
189. Certain future interests not to be void.
190. Posthumous children.
191, 192, Qualities of expectant estates.
193, 194. Interests in real property.
195. What future interests are recognized.

W hi L) ne . . 3 . e .
aiwnership Stc. 171, The ownership of property is cither:
qualiled. 1. Absolute; or,

2. Qualified.

jahenabso-— Spe, 172, The ownership of property is absolute, when a
single person has the absolute dominion over it, and may use
it or dispose of it according to his pleasure, blll)JHt only to
general laws.

phen quait— Sgc. 173. The ownership of property is qualified:

1. When it is shared with one or more persons:
2. When the time of enjoymeet is deferred or limited; or.
3. When the use is restricted.

i SEc. 174. The ownership of property by a single person is
designated as a sole or scveral ownership.

henerhip of Skc. 170. The ownership of property by several persons is
either:

1. Of joint interests;
2, Of partnership interests; or,
3. Of interests in common.

Joint taterene SEc. 176. A joint interest is one owned by several persons
in equal shares, by a title created by a single will or transfer
which confers a right of survivorship.

rartmenship SEC. 177. A partnership interest is one owned by several
fmererte What-yepsoms, in partnership, for. partnership purposes.

Jnteresttn SEc. 178. An interest in common is one owned by several

) ]'ersons, not in joint ownership or partnership.
. Skc. 179. Every interest created in favor of several persons

i commen, in their own right, including husband and wife, is an interest
in common, unless acquired by them in partnership, for part-
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nership purposés, or unless declared in its creation, expressly
or by necessary implication, to be a joint interest, with a right
of swrvivorship.

Skc. 180, In respect to the time of enjoyment, aninterest in inwre-ts ar
property is either: tme.

1. Present or future: and,

3. Perpetnal or limited.

Ske. 181, A present interest entitles the owner to the imme- ek Pt buter.
diate possession of the property.

Skc. 182, A future interest entitles the owner to the posses-  rawre inter
sion of the property only at a future period. exte what.

Skc. 183. A perpetual interest has a duration eqnal to that  Ferperual -
of the property.

Sec. 14. .\ limited interest has a duration less than that of | Limited in.

terest, what.
the property.
See. 185. A future interest is either: Kindn of fu.
1 Ve‘it?d' or ture inferest.
. Vested; or,

2. Contingent.

Ske. 186. A future interest is vested, when there is a person (JYened fniee.
inbeing, who would have a right, defeasible or indefeasible,
tv the immediate possession of the property, upon the ceas-
ing of the intermediate or precedent interest.

8k, 187. A future interest is contingent, whilst the person , (ontingent

. . . L nterest, what,
10 whom, or the event upon which, it is limited to take effect,
remains uncertain.

Sic. 188. Two or more fature interests may be created to faro or more
take effect in the alternative, so that if the first in order fails
to vest, the next in succession shall be substituted for it, and
take effect accordingly.

8c.189. A fature interest is not void merely because of certain future

interests not te

the improbability of the contingency on which it is limited to be vold!
take effect.

SH‘ 190. When a future interest is limited to successors, i Josthumous
heirs, issne or children, posthumous children are entitled to "

take in the same manner as if living at the death of their
parent,

Slzc. 191. Future interests pass by succession, will and trans-  Quality of fo-
fer, in the same manner as present interests.

§nc. 192. A mere possibility, such as the expectancy of an Mere poselbil
helr-apparent, is not to be deemed an interest of any kind. v
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foterests In SEc. 193. In respect to real or immovable property, the in-
real property. N . . . b4
terests mentioned in this chapter are denominated estates.
and are specially named and classified in Part II of this
Division.

Same. Skc. 194. The names and classification of interests in real
property have only such application to interests in personal
property as is in this Division of the Code expressly pro-
vided.

What tuture — Spe. 195, No fature interest in property is recognized by

Intereste are re

cogulzed. the law, except such as is defined in this Division of the Code.

ARTICLE 1II.

COXDITION OF OWNERSHIP.

SrcTiox 196. Fixing the time of enjoyment.
197. Conditions.
198. Certain conditions precedent, void.
199. Conditions restraining marriage, vold.
200. Conditions restraining alienation, void.

piidng the  SEC. 196. The time when the enjoyment of property isto
ment. begin or end may be determined by computation, or be made

to depend on events. In the latter case, the enjoyment is said
to be upon condition.

conditions.  Sgc. 197. Conditions are precedent or subsequent. The for-
mer fix the beginning, the latter the ending of the right.
certalncondi-  SEC. 198. If a condition precedent requires the performance

Vol Preedet of an act wrong of itself, the instrument containing it is so
far void, and the right cannot exist. If it requires the per
formance of an act not wrong of itself, but otherwise unlaw-
ful, the instrument takes effect and the condition is void.

conditlons re-  SEC. 199. Conditions imposing restraints upon marriage.
straining mar- . . . \
fage. void. | except upon the marriage of a minor, or of the widow of th
person by whom the condition is imposed, ate void; but this
does not affect limitations where the intent was, not to forbid

marriage, but only to give the use until marriage.

conatttonere-  SEC. 200. Conditions restraining alienation, when repug

straining slien-

stlon, void.  nant to the interest created, are void.
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ARTICLE I111.

RESTRAINTS UPON ALIENATION.

Seetiox 201, How long it may be suspended.
202. Future interests void, which suspended power of alicnation.
23, Restriction on qualitication of enjoyment.

Sec. 201 The absolute power of alienation cannot be sus-  flog lenz it

prnded by any limitation or condition whatever, for a longer Perded-
period than during the continance of not more than two lives

in being at the creation of the limitation or condition, except

in the single case mentioned in section 229.

See. 202, Every future interest is void in its creation which,  JFuture tater
by any po=xibility, may suspend the absolute power of alien- stpended paw-
ation for 2 longer period than is prescribed in this chapter.

Suel power of alicnation is suspended when there are no per-
<uns in being by whom an absolute interest in possession can
Iue conveyed.
. o 4 . e trieti
Skc. 208, The restrictions upon the power to aflix qualifica- o},ﬂ.fﬁ.?x‘;c,‘.’ﬁm
. . . Fment.
tions to the of enjoyment shall be such only as are provided * 7™
by the Jaws of this Territory.

ARTICLE 1V.

ACCUMULATIONS.

Sertiox 204 Dispositions of income.
205, Accumulations, when void.
2006 Accumulation of income.
207. Other directions, when void in part.
203. Applieation of incdiue to support, &c., of minor,

Sec. 204, Dispositions of the income of property to acerue Jjixreetions

and to be received at any time subsequent to the execution of
the instrument creating such disposition, are governed by the
rales preseribed in this Title in relation to future interests.

6
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fcenmuln Sec. 200, All directions for the accumulation of the income

fune -

o of property, except such as are allowed by this Title, are
void.

of framation - Spe. 206. An accumulation of the income of property, for

the benetit of one or more persons, may he directed by any
will or transfer in writing, sufficient to pass the property out
of which the fund is to arise, as follows:

1. If such accumulation is directed to commenee on the ere-
ation of the interest out of which the income is to arise, it
must be made for the behetit of one or more minors then in
heing, and terminate at the expiration of their minority: or,

2. If such accumulation is directed to commence at any time
subsequent to the creation of the interest out of which the jn-
come is to arise, it must commence within the time in this titie
permitted for the vesting of future interests; and during the
minority of the beneliciaries, and terminate at tho expiration
of such minority.

Otherdree-— Spe 207, I, in either of the cases mentioned in the Tast see-

i in par. tion, the direction for an accumulation is for a longer term
than during the minority of the beneficiaries, the direetion
only, whether separable or not from other provisions of the
instrument, is void as respects the time beyond such minority.

o pplieation - wre. 208, When a minor, for whose benelit an accumula-

sitbert €€+ tion has been directed, is destitute of other sufficient means
of support and education, the district court, upon application.
may direct a suitable sum to be applied thereto, out of the

fund.

CHAPTER 111

RIGII'TS OF OWNERS.

SEcTIoN 200, Inciease of property.
210. In certain cases who entitled to incom:: of” property.

proeretee of Sk 200, The owner of - thing owns also all its products
and aceessions.
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Skc. 210. When in consequence of a valid limitation of a e Sehan,
future interest, there a suspension of the power of alienation I,'}',‘,“‘,’o‘,‘,’e}'.’ff’“"“'
or of the ownership, during the continuation of which the in-
come is undisposed of, and no valid direction for its accumu-
lation is given, such income belongs to the persons presump-

tively entitled to the next eventual interest.

CHAPTER IV.
TERMINATION OF OWNERSHID,

Sectioy 211, 212, Future interests, when defeated.
213, 214. Future interests, when not defeated.

Sec. 211, A fature interest, depending on the contingency  Foture inter-
of the death of any person without successors, heirs, issue, or feated.
children. is defeated by the birth of a posthumous child of
such person. capable of taking by succession.

Skc. 212, A future interest may be defeated in any manner, Same.
or by any act or means. which the party ereating such interest
provided for authorized in the ereation thereof: nor is a future
interest, thus liable to be defeated, to be on that ground ad-
judged void in its creation.

Skc. 213. No future interest can be defeatéd or barred by  Futare inter.
any alienation or other act of the owner of the intermediate or defeated.
precedent 1nterest, nor by any destruction of such precedent
interest by forfeiture, surrender, merger or otherwise, except
as provided by the next section, or where a forfeiture is im-

Posed by statute as a penalty for the violation thereof.

Sk, 214. No futare interest, valid in its creation, is defeat- Same.
ed by the determination of the precedent interest before the
happening of the contingency on which the future interest is
limited to take effect: but should such contingeney afterwards
happen, the future interest takes effect in the same manner
and to the same extent as if the precedent interest had contin-
ued to the same period.
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TITLE 1I1.

GENERAL DEFINITIONS,

Segcriox. 215. Income, what.
216. Time of creation.
focome.what.  Qyc, 215. The income of property, as the term isused in this
Part of the Code, includes the rents and profits of real pro-
perty, the interest of money, dividends upon stock, and other
produce of personal property-.
goameof cret Skc. 216. The delivery of the grant,.where a limitation, con-
dition, or future interest is created by grant, and the death of
the testator, where it ix created by will, is to be deemed the
time of the creation of the limitation, condition, or intcerest
within the meaning of this Part of the Code.

PART II.

RFAL ORR IMMOVABLE PROPERTY.

Tirre 1. General Provisions.
1I. Estates in Real Property.
ITI. Rights and Obligations of owners.
1V. Uses and Trusts.
V. Powers.

TITLE 1.
GENFRAL PROVISIONS,

Skc. 217. Real property within this Territory is governed hy
the law of this Territory.
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TITLE IL

ESTATES IN REXL PROPERTY.

Cuarrer 1. Estates in General.
11. Termination of Estates.
III. Servitudes.

CHAPTER 1.

ESTATES IN GENERAL,

Enumeration of estates.

What estate a fee simple.

Estates tail abolished ; their nature declared.
Certain remainders valid.

Freeliolds ; chattels real ; chattel interests.

. Estate for life of a third pcryon, when a frechold, &

Future estates, what.
Reversions.

Remainders.

Limitations of chattels real.

. Suspension by trust.

Contingent remainder in fee.
Remainders, future and contingent estates, how ereated,
Limitation of successive estates for life.

, 233. Remainder upon estates for life of thinl person.

Contingent remainder on a term of years.
Remainder of cstates for life.

Remainder upon a contingency.

Heirs of a tenant for life, when to take as purchasers.
Construction of certain remainders

Effect of power of appointment.

45

Skc. 218. Estates in real property, in respect to the dm.mon iy
of their enjoyment, are either:

1. Estates of inheritance, or perpetnal estates:
. Estates for life;

3. Estates for years; or,
4. Estates at will.

SEC. 219. Every estate of inheritance, notwithstanding the
abolition of tenures, continues to be called a fee simple. or

ceMiate

What estate
a fee eimple.
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fee: and every such estate, when not defeasible or conditional,
is called a fee simple absolute, o1 an absolute fec.

anpates Wl 8¢, 220. Estates tail are abolished:; and every estate isa

shete nafure foe simple; and if no valid remainder is limited thercon, is a fee
simple absolute.

pipmain re - SEC. 221, Where a remainder in fee is limited npon any
estate, which would by the law mentioned in the last section
be adjudged a fee tail, such remainder is valid as a contingent
limitation upon a fee, and vests in possession, on the death of
the first taker, without issue living at the time of his death.

crechiold: - SEc. 222. Estates of inheritance and forlife, arecalled estates

Chattels of freehold; estates for years are chattels real; and estates at
will are chattel interests, but are not liable as such to sale on
cexecution.

istates for Sec. 223. An estate during the life of a third person, whether
perron. when a [imited to heirs or otherwise, is a freehold only during the life

reehold, &ec.
of the grantee or devisee. After his death it is a chattel real.

prture o Skc. 224. A future estate may be limited by the act of the
party to commence in possession at a future day, either with-
out the intervention of a precedent estate, or on the termina-
tion, by lapse of time, or otherwise, of a precedent estate,
created at the same time.

Reversione.—— Spe. 225. A reversion is the residue of an estate left, by
operation of law, in the grantor, or his successors, or in the
successors of a testator, commencing in possession on the de-
termination of a particular estate granted or devised.

temainder. Skc. 226. When a future estate, other than a reversion, is
dependent on a precedent estate, it may be called a remainder.
and may be created and transferred by that name.
of omelerat.  SEC. 227, The provisions of Title IT of Part I of this Divis-
ion, relative to future estates, apply to limitations of chattels
real, as well as of frechold estates, so that the absolute owner-
ship of a term of years cannot be suspended for a longer
period than the absolute power of alienation can be suspen:
ded in respect to a fee.
by mqiion - 8ec. 228. The suspension of all power to alienate the sul-
Ject of a trust, other than a power to exchange it for other
property to be held upon the same trust, or to sell it and rein-
vest the proceeds to be held upon the same trust, is a suspen-
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sion of the power of alienation, within the meaning of section
201,

Sec. 229. A contingent remainder in fee nay be created on | (outinzent
a prior remainder in fee, to take effect in the event that the fee
persons to whom the first remainder is limited die under the
age of twenty-one years, or upon any other contingency by
which the estate of such persons may be determined, before
they attain majority.

Skc. 230. Subject to the rules of this Title, and of Part T of  Jemainde,

nenre ang an-
this Division, a freehold estate, as well as a chattel real, may }r,‘l‘,"';'.“‘{‘,':;‘]{:;}cj::-
e created to commence at a future day; an estate for life may
be created in a term of years, and a remainder limited there-
on: a remainder of a freehold or chattel real, cither contin-
gent or vested, may be created, expectant on the determina-
tion of a term of years; and a fee may be limited on a fee,
upon a contingeney, which, if it should occur, must happen
within the period preseribed in this Title,

Sec. 231 Suecessive estates for life cannot be limited, ex- Mmbuton
cept to persons in being at the creation thereof; and where g osiwes briife.
remainder is limited on more than two suecessive estates for
life, all the life estates subsequent to those of the two per-
sons first entitled thereto are void, and upon the death of those
Persons the remainder, if valid in its ereation, takes effect in
the same manner as it no other life estates had been created.

NeC. 232, No remainder can be ereated upon an estate for  newatwder
thelife of any other person than the grantee or devisee of such s i
ostate, unless such remainder is in feey nor can a remainder pemon:

e created upon such an estate in a term for years, unless it is
for the whole residue of such term.

S 2330 When a remainder is ereated upon an estate for Same.
the life of any other person that the grantee or devisce there-
of.aml more than two persons are named as the persons dur-
ing whoge lives the life estate shall continue, the remainder, if
valid in its creation, takes effect upon the death of the two
persons first named, in the same manner as if no other lives
had heen introduced.
SEC. 234, A contingent remainder eannot be created on a connen
“f m of years, unless the nature of the contingeney on which lr:':x'"l‘-'-"-'-'fd;«r'ﬁ“:-"
s limited is such, that the remainder must vest in interest
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during the continuance of not more than two lives in being at
the creation of such remainder, or upon the termination
thereof.

coremalnder of SEC. 235. No estate for life can be limited ag a remainder on
a term of years, except to a person in being at the creation of
such estate.

temainder SEc. 236. .\ remainder may be limited on a contingeney
upon a coniin- . . . o ) ) .
geney. which, in case it should happen, will operate to abridge or

determine the precedent estate: and every such remainder ix
to be deemed a conditional limitation.

miraafaten- Q. 237. When a remainder is limited to the heirs, or heirs

et of the body, of a person to whom a life estate in the same
property is given, the persons who, on the termination of the
life estate, are the successors or heirs of the body of the owner
for life, are entitled to take by virtue of the remainder so limi-
ted to them, and not as mere successors of the owner for life.

of el Spe. 298, When a remainder, on an estate for life or for

malmdyvoars, is not limited on a contingency defeating or avoiding
snch preeedent estate, itis to be deemed intended to take effect
only on the death of the first taker, or the expiration, by
lapse of time, of such term of years.

Efveet of pow- (SRR R . “ cfrye ] "
eeapaetiens - ¥EC. 239, A general or special power of appointment doces

ment. not prevent the vesting of a futuré estate limited to take effect
in case such power is not executed.

CHAPTER I1.
TERMINATION O ESTATES.

SecTiox 240. Tenancy at will may be terminated by notice.
241. Form and service of notice.
242, Effect of notice.
243. Re-entry, when and how to be made.
244, Notice not neeessary before action.
(enancy at SEC. 240. A tenaney or other estate at will, however created.

will may be ter-

:;:l,"i:!‘:‘fd w may be terminated by the landlord’s giving notice to the ten-
ant, in the manner prescribed by the next scetion, to remove
from the premises within a period specified in the notice, of
not less than one month.
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SEc. 241. The notice prescribed by the last section must be fomp of oo
in writing, and must be served by delivering the same to the
tenant, or to some person of discretion residing on the premi-
ses, or if meither can, with reasonable diligence, be found, the
notice may be served by affixing it on a conspicunous part of
the premises, where it may be conveniently read.

Skc. 242. After the notice prescribed by sections 240 and morice.

241 has been served in the manner therein directed, and the
period specified by such notice has expired, but not before,
the landlord may re-enter, or proceed according to law to re-
cover possession.

SkC. 243. Whenever the right of re-entry is given to a grant- wie am how
or or lessor in any grant or lease, or otherwise, such re-entry ' *24
may be made at any time after the right has accrued, upon
fifteen days’ previous written notice of intention to re-enter,
served in the mode prescribed by section 241.

SEc. 244. An action for the possession of real property ,Sotlce not

necessary he-
leased or granted, with a right of re-entry, may be maintain. fore action:
«l at any time after the right to re-enter has accrued, without
the notice prescribed in section 243.

CHAPTER III.

SERVITUDES.

Sectiox 245, Servitudes attached to land.
246. Servitudes not attached to land.
247. Decsignation of cstates.
248. By whom granted.
249. By whom held.
250. Extent of servitudes.
251. Apportioning easements.
252. Rights of owner of future estate.
253. Actions by owner and occupant of dominant tenement.
234. Actions by owner of servient tenement.
255. How extinguished.

Skc. 245. The following land burdens, or servitudes upon tomprvitaden at
land. may be attached to other land as incidents or appurte-

nances, and are then called easements:
1. The right of pasture;
7
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2. The right of fishing;

3. The right of taking game;

4. The right of way;

6. The right of taking water, wood, minerals and other
things.

6. The right of transacting business upon land;

7. The right of conducting lawful sports upon land;

8. The right of receiving air, light or heat from or over, or
discharging the same upon or over, land;

9. The right of receiving water from or discharging the
same upon land;

10. The right of flooding land;

11. The right of having water flow without diminution or
disturbance of any kind;

12. The right of using a wall as a party wall;

13. The right of receiving more than natural support from
adjacent land or things affixed thereto;

14. The right of having the whole of a division fence main-
tained by a coterminous owner:

16. The right of having public conveyances stopped, or of
stopping the same, on land;

16. The right of a scat in church;

17. The right of burial.

pereritndes Skc. 246. The following land burdens, or servitudes upon
1o Jand. land, may be granted, and held, though not attached to land:
1. The right of fishing and taking game:
2. The right of a scat in church;
3. The right of burial; ’
4. The right of taking rents and tolls;
h. The right of way.
of znation  Spe. 247. The land to which an easemént is attached is call-
cd the dominant tenement; the land upon which a burden or
servitude is laid is called the servient tenement.
oo SEC. 248. A servitude can be created only by one who hasa
vested estate in the servient tenement.
By whombeld.  SEc. 249. A servitude thereon cannot be held by the owner
of the servient tenement.
porxtont of Skc. 260. The extent of a servitude is determined by the
terms of the grant, or the nature of the enjoyment by which
it was acquired.
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Skc. 251. In case of partition of the dominant tenement, caidmonts ™
the burden must be apportioned, according to the division of
the dominant tenement, but not in such a way as to increase

the burden npon the servient tenement.

SEc. 252. The owner of a future pestate in a dominant tene-  Rishiser
ment may use easements attached thereto, for the purpose of “*'*'*
viewing waste, demanding rent, or removing an obstruction to
the enjoyment of such easements, although such tcnement is

occupied by a tenant.

See. 253. The owner of any estate in a dominant tenement, jActions by

or the occupant of such tenement, may maintain an action for §ibait.ef dor-
the enforcement of an easement attached thereto.

Skc. 254, The owner in fee of a servient tenement, MAY awerar sii.
maintain an action for the possession of the land, against ®* ‘**™*"
any one unlawfully possessed thercof, though a servitude

exists thereon in favor of the public.

Skc. 265. A servitude is extinguished: sctnituden” "
1. By the vesting of the right to the servitude and the right
to the servient tenement in the same person;
2. By the destruction of the servient tenement;
3. By the performance of any act upon either tenement, by
the owner of the servitude, or with his assent, which is incom-
patible with its nature or exercise; or,
4. When the servitude was acquired by enjoyment, by dis-
use thereof by the owner of the servitude for the period pre-
scribed for acquiring title by enjoyment.

TITLE III.
RIGHTS AND OBLIGATIONS OF OWNERS.

Cuartxr I. Rights of owners.
II. Obligations of owners.



52 CIVIL CODE.

CHAPTER 1.

RIGIITS OF OWNERS.

Anrrerk I. Incidents of ownership.
1. Boundaries.

ARTICLE I.

INCIDENTS OF OWXNERSHIP.

Section 256. Water
257. Rights of tenant for life.
2568, 259. Rights of tenant for years, &c.
260. Rights of grantees of rents and reversions.
261. Rights of lessces and their assignecs, &c.
262. Application of last two sections.
263. Remedy on leases for life.
264. Rent dependent on life.
265. Remedy of reversioners, &c.

Water. Skc. 266. The owner of the land owns water standing there-
on, or flowing over or under its surface, but not forming &
definite stream. Water running in a definite stream, formed
by nature over or under the surface, may be used by him as
long as it remains there; but he may not prevent the natural
flow of the stream, or of the natural spring from which it
commences its definite course, nor pursue, nor pollite the
same.

s often- Spc, 267. The owner of a life estate may use the land inthe
same manner as the owner of a fee simple, except that he must
do no act to the injury of the inheritance.

e ights of ten- SEc. 268. A tenant for years or at will, unless he is a wrong:
e doer by holding over, may occupy the building, take the an-
nual products of the soil, work mines and quarries open at
the commencement of his tenancy, and cultivate and harvest

the crops growing at the end of his tenancy.
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S8kc. 259. A tenant for years or at will has no other rights ™
to the property than such as are given to him by the agree-
ment or instrument by which his tenancy is acquired, or by
the last section.

SEC. 260. A person to whom any real property is transfer- ganson of rent
red or devised, upon which rent has been reserved, or to whom ** "¥™*™
any such rent is transferred, is entitled to the same remedies
for recovery of rent, for non-performance of any of the terms
of the lease, or for any waste or cause of forfeiture, as his

arantor or devisor might have had.
Skc. 261. Whatever remedies the lessee of any real proper- i s

unces and
ty may have against his immediate lessor, for the breach of & 5%
any agreement in the lease, he may have against the assigns
of the lessor, and the assigns of the lessee may have against
the lessor and his assigns, except upon covenants against in-
cumbrances, or relating to the title or possession of the pre-
mises.

Skc. 262. The provisions of the last two sections apply to ,Appication
all grants reserving rent, except grants in fee executed before *ctions-
the ninth day of April, 1805, or after the fourteenth day of
April, 1860, the rents reserved by which have been transferred
since the latter date.

. Remed,
Skc. 263. Rent due upon a lease for life may be recovered icases for lite.
in the same manner as upon a lease for years.

Sec. 264. Rent dependent on the life of a person may be gox o iibe™
recovered after, as well as before, his death.

SEc. 265. A person having an estate in fee, in remainder or remedics of
reversion, may maintain an action for any injury done to the **
inheritance, notwithstanding an intervening estate for life or
years, and although, after its commission, his estate is trans-
ferred, and he has no interest in the property at the com-

mencernent of the action.
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ARTICLE II.

BOUNDARIES.

Skcer1on 266. Rights of owner.
267. Boundaries by water.
268. Doundaries Ly ways.
269. Lateral and subjacent support.
270. Trees whose trunks are wholly on land of one.
271. Line trees.

Joiighta of Skc. 266. The owner of land in fee has the right to the sur-
face, and to every thing permancntly situated beneath or
above it.

Boundaries  SEC. 267. When land borders upon water which constitutes

by water. . .
an exterior boundary of the Territory, the owner of the up-
land takes to high-water mark; when it borders upon a navi-
zable lake where there is no tide, the owner takes to the edge
of the lake at low-water mark; when it borders upon any
other water, the owner takes to the middle of the lake or
strean.

byﬂg';l;gﬂﬂ“ Skc. 268. An owner of Jand, bounded by a road or street,
is presumed to own to the center of the way, but the contrary
may be shown.

Internaland  SEC. 269. Iach coterminous owner is entitled t’ the lateral

subjrcent sup- . . . .

Port. and subjacent support which his land by nature receives from
the land of the other.

jrapces whome  8kc. 270. Trees whose trunks stand wholly upon the land

Spoelly ou land of one owner, belong exclusively to him, although their roots
grow into the land of another.

Ldne trecs. Skc. 271. Trees whose trunks stand partly on the land of

two or more coterminous owners, belong to them in common.

CHAPTER 1I.

OBLIGATIONS OF OWNERS.

SuctioN 272. Dutics of tenant for life.
273. Monuments and fences.
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SEc. 272. The owner of a life estate must keep the buildings D3tiesof teo-
and fences in repair from ordinary waste, and must pay the
taxes and other annual charges, and a just proportion of ex-
traordinary assessments benefiting the whole inheritance. . i
onumen

Skc. 273. Coterminous owners are mutually bound equally sod fences.
to maintain:

1. The boundaries and monuments between them;

2. The fences between them; unless one of them chooses to
let his land lie open as a public common, in which case, if he
afterwards incloses it, he must refund to the other a just pro-
portion of the value, at that time, of any division fence made
by the latter.

TITLE 1V.

USES AND TRUSTS.

Sectios 274. What uscs and trusts may exist.
275. Executed uses existing.
276. Right to possession of land creates legal ownership.
277. Certain trusts unaffected.
278. Trustees of cstate for usc of another take no interest.
279. Preceding scctions qualified.
230. Trust must be in writing.
281. Transfer to one for money paid by another.
282. Rights of creditors.
283. 8ecction 281 qualificd.
284 Purchasers protected.
285. For what purposes express trusts may be created.
286. Certain devises in trust to be deecmed powers.
287. Profits of land liable to creditors in certain cases.
288. Other express trusts to be powers in trust.
289. Creation of certain powers not prohibited.
290. And land, &c., to descend to persons entitled.
291. Trustces of cxpress trusts to have whole cstate.
292. Author of trust may devise, &c.
293. Title of grantor of trust property.
294, Interests remaining in grantor of cxpress trust.
205, 200. Powers over trust of party intcrested.
297. Effect of omitting trust in conveyance.
298. Certain sales, &c., by trustees, void.
299. When estate of trustee to cease.

SEc. 274. Uses and trusts, in relation to real property, are uy oo,
those only which are specified in this Title. exiat.
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ctmnaget @ Skc. 275. Every estate which is now held as a use, executed
under any former statute of this Territory, is confirmed as a
legal estate.

solight to por. Syic. 276. Every person who, by virtue of any transfer or

Creatennisl  devise, is entitled to the actual possession of real property.
and the receipt of the rents and profits thereof, is to be deem-
ed to have a legal estate therein, of the same quality and
duration, and subject to the same conditions, as his beneficial
interest.

anateeted, =®  SEC. 277. The last section does not divest the estate of any

trustee in a trust heretofore existing, where the title of such
trustee is not merely nominal, but is connected with some
power of actual disposition or management in relation to the
real property which is the subject of the trust.

ent el SEC. 278. Every disposition of real property, whether by

o reate  transfer or will, must be made directly to the person in whom
the right to the possession and profits is intended to be vested,
and not to any other, to the use of or in trust for such person:
and if made to any person, to the useof orin trust for another.
no estate or interest vests in the trustee; but he must execute
a release of the property to the beneficiary on demand, the

latter paying the expense thereof.

pebieceding SEc. 279. The preceding sections of this Title do not extend
qualfled. to trusts arising or resulting by implication of law, nor prevent

or affect the creation of such express trusts as are hereinafter
authorized and defined.

nwitine.®  SEc. 280. No trust in relation to real property is valid, up-
less created or declared:

1. By a written instrument, subscribed by the trustee, or by
his agent thereto authorized by writing;

2. By the instrument under which the trustee claims the
estate affected; or,

3. By operation of law.

onmrneferto - Syc. 281. Where a transfer of real property is made to one¢
paldbyavother. person, and the consideration therefor is paid by or for anoth-
er, no use or trust results in favor of the person by or for
whom such payment is made; but the title vests in the
grantee, subject only to the provisions of the next two

sections.
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SkC. 262. Every such transfer as is deseribed in the last Sighte of
sction is presumed to be fraudulent as against the creditors,
at that time, of the person paying the consideration; and
where a fraudulent intent is not disproved, a trust results in
favor of such creditors, to the extent necessary to satisfy their
just demands.

Sec. 263. Scction 281 does not apply: quanige:
1. To cases where the grantee took the grant as an absolute

tansfer in his own name, without the consent or knowledge

of the person paying the consideration; nor,
2. To cages where the grantee, in violation of a trust, pur-

chased the real property so transferred. with property helong-

ing to another person.

Ske. 24, No implied or resulting trust can prejudice the Porchiasers
. . protected.
rights of a purchaser or incambrancer of real property, for
value and without notice of the trust.

Skc. 285. Express trusts may be ereated for any of the fol- pul:(]’);:l"':lt
lowing purposes: oy b cren v,
1. To sell real property for the benefit of creditors: )
2. To sell, mortgage or lease real property, for the benetit
of annuitants or other legatees, or for the purpose of satisfy-
ing any charge thereon;
3. To receive the rents and profits of real property, and pay
them to or apply them to the use of any person, whether
ascertained at the time of the creation of the trust or not, for
himself or for his family during the life of such person, or for
any shorter term, subject to the rules of Title II of this Part:
ur,
4. To yeceive the rents and profits of real property, and to
accumulate the same for the purposes and within the limits
prescribed by the same Title.

Sk, 286. .\ devise of real property to executors or other aclertain devi-
tristees, to bhe sold or mortgaved where the trustees are not b decincd
also empu“ered to receive the rents and profits, vests no es-

tate in them; but the trust is valid as a power in trust.

SEc. 267, Where a trust is created to receive the rents and gilts of land
able to credii-
Profits of real property, and no valid direction for accumula- or in certain
tion is given, the surplus of such rents and profits, beyond
the sum that may be necessary for the education and support
of the person for whose benefit the trust is created, is liable
8
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to the claims of the creditors of such person, in the same
manner as personal property which cannot be reached by ex-
ceution.

prowher express Qpc. 288, Where an express trust in rgdation to real prop-

powersIntrust. )ty js created for any purpose not enumerated in the preced-
ing sections, such trust vests no estate in the trustees; but the
trust, if directing or authorizing the performance of any ar
which may be lawfully performed under a power, is valid a-
a power in trust, subject to the provisions in relation to such
powers, contained in Title V of this Part.

wbremionof - Sgc. 289, Nothing in this Title prevents the creation of

not prohibited. power in trust, for any of the purposes for which an expres
trust may be created.

Andland. & REc. 200. In every case where a trust is valid as a powerin

to descend to . . .

parwons trust, the real property to which the trust relates, remains in.
or passes by succession to, the persons otherwise entitled. sub-
ject to the execution of the trust as a power in trust.

Trusteewof — Spc, 291, Kxcept as hercinafter otherwise provided, every
CXPress trusts . . . . . LI
tohavowhole - express trust in real property, valid as such, in its creation.

vests the whole estate in the trustees, subject only to the exe-
cution of the trust. The beneficiaries take no estate or inter
est in the property, but may enforce the performance of the
trust.

trothor of SkEc. 292. Notwithstanding anything contained in the last
dovine, ke gection, the author of a trnst may, in its creation, prescribe to
whom the real property to which the trust relates shall belong.
in the event of the failure or termination of the trust, and may
transfer or devise such property, subject to the execution of

the trust.

Title of Skc. 203. The grantee or devisee of real property subject to
wsrantor of truat . . %
property. a trust acquires a legal estate in the property, a§ against al

prersons except the trustees and those lawfully claiming under
them.

Interests Sec. 294, Where an express trust is created in relation te

remalning in

grantorof real property, every estate not cmbraced in the trust, and no

exprest it otherwise disposed of, is 1eft in the author of the trust, or his
SUCCEesSors.

rlcens aer SkEc. 205. The beneficiary of a trust for the receipt of the

interented. — 1rents and profits of real property cannot transfer, or inan¥
manner dispose of, his interest in such trust.
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SEc. 296. The benficiary of a trust for the payment of an "
annuity out of the rents and profits of real property, or of a
sam in gross, can dispose of his interest in such trust.

SEC. 297. Where an express trust is created in relation to emisiee irast
real property, but is not contained or declared in the grant to ™ <o euee
the trustee, such grant must be deemed absolute, in favor of
the subsequent creditors of the trustees, not having notice of
the trust, and in favor of purchasers from such trustees, with-
out notice, and for a valuable consideration.

('cr!‘n wales,

Skc. 208. Where a trust in relation to real property is ex- g fGFh
preseed in the instrument creating the estate, every transfer *'*
or other act of the trustees, in contraventien of the trust, is
absolutely void.

Sxce: 299. When the purpose for which an express trust was  Mhen esiate
created ceases, the estate of the trustee alse ceases. colee

TITLE V.
POWERS.

SEcTI0N 300. What powers exist.
301. Application of this title.
Definition of a power.
Terms “author of a power ™ and * holder of a power.” defined.
Division of power.
Definition of general powers.
Definition of special powers,
Bencficial powers.
Powers in trust,
Gencral powers, when in trust.
Special powers, when in trust.
. 'Who may create power.
312. To whom power may be given.
331:3. How created.
:314. Reservation of powers in conveyances.
3135. When power irrévocable.
:316. When power a lien.
31%. Powerof sa)e in mortgage.
318. Beneficial powers, &c., transferred by insolvent nssignments.
:319. Who to execute powers.
320, 321. Married women.
322, How exccuted.

-
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350,
361,
302,
33633,

exist.
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Execution by survivors.
Execution of power to dispose by devise.
Execution of power to dispose by grant.

, 327. Directions by author, when disregarded.
. Nominal conditions.

When directions of author to be observed.

331, Consent of third person to execution of power.
Omission to recite power.

Instruments deemed conveyances.

Certain dispositions not void.

Computation of term of suspension.

. What estate may be given.

Married women, their authority.

. Defective exceution.

Fraud.

General and beneticial powers to married women.
Estate of owner for life, &c., when changed into a fee.
343. Certain powers create a fee.

Effect of power to devise inheritance in certain cases.
Power to dispose of fee.

. Power to revoke.

. Special and beneficial powers, who may take.

. Construction of leasing powers.

. Power to make leases by owner for life.

. Release of such power.

. Mortgages by party having power to lease, &e.
2. Effect thereof.

. Special and beneficinl powers liable to creditors.
. Future benficial powers.

. Trust powers imperative.

. Effect of right of sclection.

358, Construction of certain powers.
360. When court to execute power.

Execution of trust power when compelled by creditors, &

Defective execution.
Application of certain sections.

What powers  Sgc. 300. Powers, in relation to rcal property, are those

only which are specified in this Title.

Applicatton ot~ SEc. 301, The provisions of this Title do not extend tos
simple power of attorney to convey real property in the nawe

tals title.

of the owner and for his benefit.

Definitfon of — Sy:c, 302. .\ power, as the term is used in this Title, is an
authority to do some act in relation to real property, or tothe
creation or revocation of an estate therein, or a charge thereon.
which the owner granting or reserving such power might hin-

self perform for any purpose.

Terms ** au-

mor of & pow-  SEC. 303. The author of a power, as the term is used in this
hether by

er” and *“hold-

erof a power* Title, i3 the person by whamn a power is created, w

detined.
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arant or devise; and the holder of a power is the person in

whom a power is vested, whethetr by grant, devise or reserva-
tion.

Sec. 304. Powers are general or special, and beneficial or in  Jislson of
trost.

SEC. 305. A power is general, when it authorizes the aliena-  Jefniton ot
tion or incnmbrance of a fee in the property embraced therein,
hy grant, will or charge, or any of them, in favor of any per-
son whatever.

SEC. 306. A power is special: et s

I. When a person or class of persons is designated, to
whom the disposition of property under the power is to be
made: or,

2. When it aunthorizes the alienation or incumbrance, by
means of a grant, will, or charge, of only an estate less than
a fee.

Skc. 307. A power is beneficial when no person other than | Jenefeia!
its holder has, by the terms of its creation, any interest in its
execution.

SEc. 3U8. A power is in trust, when any person or class of Powersin
persons, other than its holder, has, by the terms of its crea-
tion, an interest in its execution.

SEC. 309. A general power is in trust, when any person or S¢ieral pow-
class of persons, other than its holder, is designated as enti- trust
ted to the proceeds of the disposition or charge authorized
hy the power, or to any portion of the proceeds or other ben-

ofits to result from its execution.

SEc. 310. A special power is in trust: crntohen o
1. When the disposition or charge which it authorizes is'™"
limited to be made to any person or class of persons, other
than the holder of the power; or,
2. When any person or class of persons, other than the
holder, is designated as entitled to any benefit from the dis-
pogition or charge authorized by the power.

Sec. 311. No person is capable of creating a power, who is At ey ere:
not at the same time capable of granting some cstate in the
property to which the power relates.

SEc. 312. A power may be vested in any person. or o D grocn
SEc. 313. A power may be created only: om0 be
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1. By a suitable clause, contained in a grant of some estate
in the real property to which the powerrelates, orin an agree-
ment to execute such a grant; or,

2. By a devise contained in a will.

of poeevain® SEC. 814. The grantor in any conveyance may reserve to

convevanee: himself any power, beneficial or in trust, which he might law-
fully grant to another; and every power thus reserved is sub-
Jject to the provisions of this Title, in the same manner as if
granted to another.

o When powers  SEC. 315. Every power, beneficial or in trust, is irrevocable.
unless an authority to revoke it is given or reserved in the in-
strument creating the power.

 When power Skc. 316. A power is a lien upon the real property which
it embraces, from the time the instrument in which it is con-
tained takes effect; except that against creditors, purchasem
and incumbrancers, in good faith and without notice, from
any person having an estate in such real property, the power
is a lien only from the time the instrument in which it is con-
tained is duly recorded.
ower of sale Skc. 317. Where a power to sell real property is given to a
mortgagee or other incumbrancer, in an instrument intended
to secure the payment of money, the power is to be deemed a
part of the security, and vests in and may be executed by any
person, who, by assignment or otherwise, become entitled to
the money so secured to be paid.
Heneticlal SEc. 318. Every beneficial power, and the interest of every

0 ors, &c.,

ii‘?‘jﬁ?’;;‘ﬂ“‘ person entitled to compel the execution of a trust power.

migument. &2 g uses to the assignees, pursuant to statute, of the estate of a
non-resident, absconding, insolvent or imprisoned debtor, or
of a person of unsound mind, in whom such a power or inter-

est is vested.

Whotoexe-  Spc, 319. A power cannot be executed by any person not
cfite powers. . .
capable of disposing of real property.
Marricd SEc. 320. A married woman may execute a power during

women.

her marriage, without the concurrence of her husband, unless
otherwise prescribed by the terms of the power.

Same. Sxc. 321. No power can be executed by a married woman
before she attains her majority, nor without being acknowl-
edged by her in the manner prescribed by the chapter on Re-
cording transfers.
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SEC. 322. A power can be executed only by a written instru- fo® cxecuted.
ment which would be sufficient to pass the estate or interest
intended to pass under the power, if the person executing the
power was the actual owner.

Skc. 323. Where a power is vested in scveral persons, all  Excenton ny
must unite in its execution; but in case any one or more of
them is dead, the power may be executed by the survivor or
survivors, unless otherwise preseribed by the terins of the
power.

SEc. 324. Where a power to dispose of real property is con- | JSreeution ot
fined to & disposition by devise or will, the instrument of exe- Pesety devix.
cution must be a will duly executed according to the provisions

of the Title on Wills.
Rec. 325. Where a power is confined to a dixposition by Excention of

power to dis-
arant, it cannot be executed by will, even though the disposi- poe by graa.
tionis not intended to take effect until after the death of the

person executing the power.

Skc. 326. Where the author of a power has directed or au- , Dircctions vy
thorized it to be executed by an instrument which would not dieregarded.
be sufficient in 1aw to pass the estate, the power is not void,
hut its execution is to be governed by the rules before pre-
seribed in this Title.

Sec. 327. Where the author of a power has directed any for-  Sawe.
malities to be observed in its execution, in addition to those
which would be sufficient to pass the estate, the observance of
such additional formalities is not necessary to a valid execu-
tion of the power-.

Skc. 328. Where the conditions annexed to a power are Nominai con
. . . . ditlons.
merely nominal, and evince no intention of actual benefit to
the party to whom, or in whose favor, they are to be perform-

«, they may be wholly disregarded in the execution of the
power.

Skc. 320. With the exceptions contained in the preceeding , When direc.

O tions of author
sections, the intentions of the author of a power as to thetebe obeeried.
mode, time and conditions of its execution must be observed,
subject to the power of the district court to supply a defective
eXecution in the cases provided in sections 338 and 362.

SEc. 330. When the consent of a third person to the execu-  Coneentof

rson to

tion of a power is requisite, such consent must be expressed ;f,s::; on
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in the instrument by which the power is executed, or be certi-
fied in writing thereon. In the first case the instrument of ex-
ecution, in the second, the certificate, must be subscribed by
the party whose consent is required; and to entitle the instru-
ment to be recorded, sich signature must be duly proved or
acknowledged, according to the chapter on Recording Trans-
fers.

Same. Skc. 331. Where the consent of several persons to the exe-
cution of a power is requisite, all must consent thereto: but.
in case any one or more of them is dead, the consent of the
survivors is sufficient, unless otherwise prescribed by the
terms of the power.

et SEc. 832. Every instrument executed by the holder of a
power, conveying an estate or creating a charge which such
holder would have no right to convey or create except by vir-
tue of his power, is to be deemed a valid execution of the pow-
er, even though not recited or referred to therein.

ganetriments — Sge, 333. Every instrument except a will, in execution of a
unces. power, even though the power is one of revocation only, is to
be deemed a conveyance within the meaning of the chapter on

Recording Transfers.

Ceralndispo-  Spc, 334, A disposition or charge, by virtue of a power.

sitions not void A LB o .
more extensive than was authorized thereby, is not therefore
void; but every estate or interest so created, so far as it is
embraced by the terms of the power, is valid.

Lompuintion — SEC. 335. The period during which the absolute right of
of term of sns- . - . . .
penzione. alienation may be suspended by an instrument in execution

of a power, must be computed, not from the date of the in-

strument, but from the time of the creation of the power.

mayhat catate SEc. 336. No estate or interest can be given or limited to
any person, by an instrument in execution of a power, which
could not have been given or limited at the time of the crea-
tion of the power.

Married Skc. 337. When a married woman, entitled to an estate in
women. their . . . N .
antharity.  fee, is authorized by a power to dispose of such estate during

her marriage, she may, by virtue of such power, create any
estate which she might create if nnmarried.

xDefuctive Skc. 338. Purchasers for a valuable consideration, claiming
under a defective execution of a power, are entitled to the
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same relief as similar purchasers claiming under a defective
conveyance from an actual owner.

. . . d.
Skc. 339. Instruments in execution of a power are affected ™"

by fraud in the same manner as like instruments executed by
owners or trustees.

Skc. 340. A general and beneficial power is valid, which ,geperal and
gives to a married woman power to dispose, during her mar- R women.
riage. and without the concurrence of her husband, of a pre-
sent or future estate in real property conveyed or devised to
her in fee.

SkC. 341. Where an absolute power of disposition, not ac- i e g

er for life, &c..
companied by any trust, is given to the owner of a particular fiios fee. ™
estate for life or years, such estate is changed into a fee, abso-
lute in favor of ecreditors, purchasers and incumbrancers, but
subject to any future estates limited thereon, in case the power
should not be executed, or the property should not be sold for
the satisfaction of debts.

SEC. 342. Where an absolite power of disposition, not ac- ,Corain pow-
companied by any trust, is given to any person to whom no
particular estate is limited, such person also takes a fee, sub-
Jetto any future estate that may be limited thereon, but ab-
solute in favor of creditors, purchasers. and incumbrancers.

Skc. 343. In all cases where an absolute power of disposition Same.
is given, not accompanied by any trust, and no remainder is

limited on the estate of the holder of the power, he is entitled
to an absolute fee.

Skc. 344. Where a general and beneficial power to devise the Efectof power
inheritance is given to the owner of an estate for life or for }igne,in cor
years. he is deemed to possess an absolute power of disposi-

tion, within the meaning of the last three sections.

SEc. 345. Every power of disposition is deemed absolute, poesrte ™™
by means of which the holder is enabled in his lifetime to dis-

Pose of the entire fee, in possession or in expectancy, for his
WD benefit.

Skc. 346. Where the grantor in any conveyance reserves to  Fover to -
himself, for his own benetit, an absolute power of revocation.
such grantor is still to be deemed the absolute owner of the

tstate conveyed, so far as the rights of creditors and purchas-
€rs are concerned.
9
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,,‘,“,,';‘;‘,}:,“,’,““;‘,‘w_ 8EC. 347. A special and beneficial power is valid, which is
ors. who may

Take, granted:

1. To a married woman, to dispose, during the marriage, of
any estate less than a fee, belonging to her, in the property to
which the power relates; or,

2. To the owner of a life estate in the property embraced in
the power, to make leases for not more than twenty-one years,
commencing in possession during his life.

Constracticn

of leaning . SEC. 348. A special and beneficial power to make leases for

powers. not more than twenty-one years given to the owner of a life
estate, is void only as to the time beyond twenty-one years.
and authorizes leases for that term or less.

mper 10wy SEC. 349. The power of the owner of a life estate to make
ownerfor lite.” Jeases is not transferableas a separate interest, but is annex-
ed to his estate, and will pass, unless specially excepted, by
any grant of such estate. If specially excepted in any ~uch

grant, it is extinguished.

ntglone of SEc. 350. The power of the owner of a life estate to make
leases may be released by him to any person entitled to a fu-
ture estate in the property, and is thereupon extinguished.
p,ﬂ'}'},i“v’ff,’g " SEc. 361. A mortgage, executed by the owner of a life estate
orer ol having a power to make leases, or by a married woman, by
virtue of any beneficial power, does not extinguish or suspend
the power; ,but the power is bound by the mortgage in the
same manner as the real property embraced therein.
Skc. 362. The effects on the power, of a licn by mortgage
such as is mentioned in the last section, are:
1. That the mortgagee is entitled to an execution of the pow-
er, so far as the satisfaction of his lien may require it; and,
2. That any subscquent estate created by the owner, in ex-
ecution of the power, becomes subject to the mortgage in the
same manner as ifin terms embraced therein.

pobectul and  Spc. 303. Every special and beneficial power is liable to the

cre liwble o o]aims of creditors, in the same manner as other interests that
cannot bereached by execution, and the execution of the power
may be adjudged for the benefit of the creditors entitled.

fcta) poween®  Skc. 364. No beneficial power, general or special, not al-
ready specified and defined in this Title, can hereafter be
created.

Effect thereof.
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Skc. 350. Kvery trast power, unless its cxecution is made ex- e powers
pressly to depend on the will of the trustee, is imperative, and
imposes a daty on the trustee, the performance of which may
be compelled for the benefit of the parties interested.

SEC. 356. A trust power does not cease to be imperative, et af rieht

where the trustee has the right to select any, and exclude oth-
ers, of the persons designated as the beneficiaries of the trust.

Sec. 357. Where a disposition under a power is directed to of Snatruction
be made to, among. or between several persons, without any "™
specification of the share or sum to be allotted to each, all the
persons designated are entitled in equal proportion.

SEc. 368, Where the terms of a power import that the estate e
or fund is to be distributed among several persons designated,
in such manner or proportions as the trfustee of the power may
think proper, the trustee may allot the whole to any one or
more of such persons in exclusion of the others.

Skc. 359, If the trustee of & power, with the right of selec- o ameene
tion, dies leaving the power unexectted, its execution must be ™™
adjudged for the benefit, equally, of all the persons designated

as objets of the trost.

SEC. 360. W here a power in trust is created by will. and the ™
testator has omitted to designate. expressly or by necessary
implication, by whom the power is to be executed, its execu-
tion devolves on the district court.

Rkc. 361, The execution, in whole or in part, of any trust . xgener

power, may be adjudged for the benefit of the creditors or as- W'ts ceeaben.

signees of any person entitled, as one of the beneficiaries of *
the trast. to compel its execntion. when his interest is trans-
ferable,

SEc. 362. Where the execution of a power in trust is defect- (hefecthe
ive,in whole or in part, under the provisions of this Title, its
proper execution may be adjudged in favor of the persons
designated as the objects of the trust.

Skc. 363. The provisions of the Title on Trust, saving the  Apfication

of certain
rights of other 'persons from prejudice by the misconduct of "o
trustees. and authorizing the court to remove and appoint
trastees: the provisions of the Title on Succession, devolving
¢Xpress trusts upon the court, on the death of the trustee; and
the provisions of section 299, in the Title on Uses and Trusts,

apply equally to powers intrust, and the trustees of such powers.
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PART III.

PERSONAL OR MOVABLE PROPERTY

TitLE I. Personal Property in General.
1I. Particular Kinds of Personal Property.

TITLE I.

PERSONAL PROPERTY IN GENERAL.

< 8ecrioN. 364. By what law governed.
865. Future interests in perishable property, how protected.

gl whatlaw  SEC. 364. If there is no law to the contrary in the place
where personal property is situated, it is deemed to follow the
person of its owner, and is governed by the law of his domi-
cile.

emtatn o SEC. 365. Where one has the present and another the future

how brobem2a. interest in a thing personal, and the thing is perishable, the
latter may require it to be sold, and the proceeds invested, for
‘the benefit of both parties, according to their respective inter-
ests; except in case of a thing specially appropriated to a par-

ticular use.
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TITLE II.

PARTICULAR KINDS OF PERSONAL PROPERTY.

Cuarter 1. Things in action.
1I. Shipping.
1. Corporations.
1V. Products of the mind.
V. Other kinds of personal property.

CHAPTER 1.
THINGS IN ACTION.

SectioN 366. Things in action defined.
367. Transfer and survivorship.

Sec. 366. A thing in action is a right to recover something aotbigs In
by a judicial proceeding.
SEc. 367. A thing in action, arising out of the violation of Transferand

aright of property, or out of an obligation, may be trans- o
ferred by the owner. Upon the death of the owner it passes
to his personal representatives, except where, in the cases
provided by law, it passes to his devisees or successor in

office.
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CHAPTER 1II.

SHIPPING.

Arnicre I. General provisions.
II. Rules of navigation.

ARTICLE 1.
GENERAL PROVISIONS.

SkcTioN 368. Definition of a ship.
369. Appurtenances and equipments,
870. Foreign and domestic navigation.
371, Foreign and domestic ships distinguished.
372, Several owners.
373. Owner for voyage.
374. Registry, &c.

Skc. 368. A ship is any boat, vessel or structure fitted for
navigation. Every kind of ship is included in the term ¢ ship-
ping,” and the following provisions relating to ships or shi)-
ping, apply to all boats, or structures fitted for navigation.
and to the business thereof.

Skc. 369. All things, belonging to the owners, which are on
board a ship, and are connected with its proper use, for the
objects of the voyage and adventure in which the ship is en-
gaged, are deemed its appurtenances.

Skc. 870. Ships are engaged either in foreign or domestic
navigation. Ships are engaged in foreign navigation, when
passing to or from a foreign country: and in domestic naviga-
tion when passing from place to place within the United
States.

SEc. 371. A shipin a port of the state or territory to which it
belongs is called a domestic ship: in another port it is called
a foreign ship.
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Several own-

Sec. 372. If a ship belongs to several persons, not partners, >
and they differ as to its use or repair, the controversy may b
determined by any court of competent jurisdiction.

Owner for the

Sec. 373. If the owner of a ship commits its possession and ,nee
navigation to another, that other and not the owner, is re-
sponsible for its repairs and supplies.

Skc. 374. The registry, enrollment, and license of ships, are  Rodstey. on-
regulated by acts of Congress. Heenwe.

ARTICLE 1l.
MWLES OF NAVIGATION.

Srrmies 333. Collisions.

1. Rules a3 to ships mecting each other.,
2. ‘The rule for sailing vessels.
3, 4. Rules for stcamers in narrow channels.
3. Rales for stcam vessels on different eourses.
6. Meeting of stcamers,

876. Collision from breach of rules.

377, Breaches of such rules to imply willful default.

378, Loss, how apportioned.

Rec. 375. In the case of ships meeting, the following rules olirions
must be obzerved in addition to those prescribed by any stat-
utes of this Territory, which relate to navigation:

I. Whenever any ship, proceeding in one direction, meets  Rulosns o,
another ship, proceeding in another direction, so that if hotl each other.
ships were to continue their respective courses they would pass
s0 near as to involve the risk of a collision, the helms of both
ships must be put to port so as to pass on the port side of
vach other, except where the circnmstances of the case are such
as torender a departure from the rule necessary in order to
avoid immediate danger, and subject also to a due regard to
the dangers of navigation;

2. A steamer when passing another steamer in such chan-
nel, must always leave the other npon the larboard side;

3. When steamers must inevitably or necessarily cross so Rul for sicam
near that, by continuing their respective courses, there would erent coursee.
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be a rigk of collision, each vessel must put her helm to port,
so as always to pass on the larboard side of each other.

If colli=lon Skc. 376. If it appears that a collision was occasioned by

ennues from

breach of the 3 PR . . . .
breachofthe  failure to observe any rule of the foregoing section, the owner

owner not tobe of the ship by which such rule is infringed cannot recover
recover. compensation for damages sustained by the ship in such col-
lision, unless it appears that the circumstances of the case

made a departure from the rule necessary.
Breaches of — Sre. 377. Damage to person or property arising from the

ruch rules to

gl il fajlure of a ship to observe any rule of section 375, must be

deemed to have been occasioned by the willful default of the
person in charge of the deck of such ship at the time, unless
it appears that the circumstances of the case made a departure
from the rule necessary.

ADrorriomed. Skc. 378. Losses caused by collision are to be borne as fol-
lows:

1. If either party was exclusively in fault he must bear his
own loss, and compensate the other for any loss he has sus-
tained; |

2. If neither was in fault, the loss must be borne by him on
whom it falls;

3. If both were in fault the loss is to be equally divided.
unless it appears that there was a great disparity in fault, in
which case the loss must be equitably apportioned; or,

4. If it cannot be ascertained where the fault lies, the loss
must be equally divided.
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CHAPTER IiI.

CORPORATIONS.

AxticLe I. The creation of corporations.
II. Corporate stock.
III. Corporate powers.
1V, Dissolution ol corporations.

ARTICLE 1.

'TITE CREATION OF CORPORATIONS.

. Corpontions defined.
How created.
Reservation of power to repeal.
Dealers with a corporation cannot guestion its corporate existence.
Name.
Distinction of corporations.
Public corporations defined.

. Private corporations.

Charters.

389. Acceptance of charter.

Number of corporators.

Purposes for which corporations may be formed.

. Charter to be prepared.

. Charter of road company.

. Subscription and acknowledgment.
. Banking and insurance companics.

396, 397. Petition.

. Proceedings on petition.
$99.

Corporation, when formed.

400. Who are corporators.

Skc. 379. A corporation is a creature of the law, haviag cer- g Sorporations

tain powers and duties of a natural person. Being created

cfined.

by the law it may continue for any length of time which the
law prescribes.

10
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How ercated.— Spe, 380. A corporation can only be created by authority of
a statute.  But the statute may be special for a particular cor-
poration, or general for a number of corporations.

of ente™ - SEC. 381. Every grant of corporate power is subject to

repeal. alteration, suspension or repeal, in the discretion of the legis-
lature.

oo™ SEC. 382. One who assumes an obligation to an ostensible

Han it borpo- COTporation, as such, cannot resist the obligation on the

rueesislenc oround that there was in fact no sueh corporation, until that

fact has been adjudged in a direct proceeding for the purpose.

Nne. SEC. 383. Every corporation must have a corporate name,
which it has no power to change unless expressly authorized
by law; but the name is to be deemed so far matter of descrip-
tion, that a mistake in the name, in any instrument, may be
disregarded, if a sufficient description remains by which to
ascertain the corporation intended.

compormiont @ SEC. 384. Corporations are cither:
1. Public; or,
2. Private.

puwte corpe. - SEC. 385, A public corporation is one that has for its object
the government of a portion of the Territory. Such corpora-
« tions are regulated by local statutes, or by general laws.

Private cor-  SEc, 386. Private corporations are of three kinds:

porations.
1. Corporations for religion;
2. Corporations for benevolence;
3. Corporations for profit.
Charters,

SEc. 3¢7. The instrument by which a corporation is consti-
tuted is called its charter, whether that be a statute, as in case
of a special charter, or the document prescribed by a general
statute, for the constitution of the corporation.

ooceoptnee 81, 388. In order to constitute a private corporation, there
must not only be a statutory grant of corporate authority, but
an acceptance of that grant by a majority of the corporators.
or their agents. The acceptance cannot be conditional or qual-
ified.
Same. SEc. 389. Except when otherwise expressly provided, the
acceptance of a grant of corporate authority may be proved
like any other fact.
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=1}

Skc. 390. Private corporations may be formed by the volun- imber of
tary association of three or more persons, for the purposes

and in the manner mentioned in the following sections of this
article.

Sec. 391. The purposes for which the private corporations yhier e

whiclt corpora-

mentioned in the-last section may be formed, ave: Hom mus e
1. The support of public worship:

2. The support of any benevolent. charitable, educational
or missionary undertaking:

3. The support of any literary or scientific undertaking:
the maintenance of a library; or the promotion of painting,
music or other fine arts:

4. The encouragement of agriculture and horticulture;

. The maintenance of public parks, and of facilities for
skating and other innocent sports:

6. The maintenance of a club for social enjoyment:

7. The maintenance of a public or private cemetery:

8. The prevention and punishment of theft or willful inju-
Hies to property’, and insurance against such risks:

9. The insurance of human life, and dealing in annuities:

10. The insurance of human beings against sickness or per-
sonal injury:

11. The insurance of the lives of domestic anitnals:

12. The insurance of property against marine risks:

13. The insurance of property against loss or injury by firc.
orby any risk of inland transportation;

H4. The transaction of a banking business;

15. The construction and maintenance of a railway and of a
telegraph line in connection therewith:

16. The construction and maintenance of any other species
of roads, and of bridges in connection therewith:

17. The construction and maintenance of a bridge:

18. The construction and maintenance of a telegraph line:

19. The establishment and maintenance of a line of stages:

2. The establishment and maintenance of a ferry:

21. The building and navigation of vessels, and carriage of
yersons and property thereon:

22. The supply of water to the public;

23. The manufacture and supply of gas, or the supply of
light or heat to the public by any other means;
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24. The transaction of any manufacturing, mining, mechan-
ical or chemical business;

25. The transaction of a printing and publishing business:

26. The establishment and maintenance of an hotel;

27. The crection of Dbuildings, and the accumulation and
loan of funds for the purchase of real property; or,

28. The improvement of the breed of domestic animals, by
importation, sale or otherwise.

propangr tobe Ske. 392, A charter must be prepared, setting forth:

1. The name of the corporation;

2. The purpose for which it is formed;

3. The place or places where its business is to be transacted;

4. The term for which it is to exist;

d. The number of its directors or trustees, and the names
and residences of those who are appointed for the first year:
and,

6. The amount of its capital stock, if any; and number of
shares into which it is divided.

roshmer o e, SEC. 393. The charter of a road company must also state:

1. The kind of road intended to be constructed;

2. The places from and to which the road is intended to be
run;

3. The counties through which it is intended to be run; apd,

4. The estimated length of the road.

popbecripiion  Spc. 394. The charter of an intended corporation must be

cdzment. subscribed by three or more persons, two of whom at least
must be citizens of this Territory, and must be acknowledged
hy them before a commissioner of deeds, or any officer author-
ized to take acknowledgments.

; Bankingand — Spc. 395. The charter of a corporation designed to carry on
panice. the business of banking or insurance must be presented to the
auditor of the Territory, who must indorse his approval there-
on, but may, as a condition thereof, require the name of the
corporation to be changed, if it is, in his judgment, likely to
mislead the public.

SEc. 306. A petition must be presented with the charter of
an intended corporation, to the county commissioners of the
county in which its principal place of businessis to be situated,
asking that the charter be examined, approved and filed, and
an order of incorpo.ation granted.

Petition.
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SEC. 397. A petition for incorporation must declare the S
truth of the statement of the charter, and must be subscribed
hy all of the persons who subsecribed the charter, and verified
by their oaths.

SEc. 398. Uponthe presentation of a petition for incorpora- ., o=

tion. the county commissioners must inquire into fhe facts;
and if satisfied that the matters stated in the petition are true,
and that the proceedings have been had in conformity with
the law, an order must be made by the commissioners declar-
ing that the charter is approved, and that upon the filing of
the order, charter and petition, the subscribers of the charter
shall be a corporation, for the purposes, and upon the terms
therein stated.

SEc. 399. Upon the filing of the order, charter, and petition, when tmed:
mentioned in the last section, with the register of deeds of the
county in which the order was made, and of a duplicate there-
of with the Territorial Auditor,the subscribers of the charter
are a corporation for the'purposes and upon the terms therein
stated.

SEc. 400. Except when otherwise provided, a person be- porora ©"

porarors.

comes a corporator in a private corporation, upon the issue of
stock to him and his acceptance thereof.
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ARTICLE 1II.

CORPORATE STOCK.

BrcTios 401. Subscriptions for stock.
402. Remedics for non-payment of subscription.
403. Tssue of stock.
404. Transfers of stock.
405. Over-issuc of stock.
400. Purchase of stock by the corporation.
407. Dividend.

foriseriptions Spe. 401. A subseription to the stock of a corporation about
to be formed, is to be held for the benefit of the corporation.
when it is formed, and may be enforced by it.

petemediestor  SEC. 402. When a corporation is authorized by its charter.

subscription. o1 by the terms of subscription, to forfeit stock for non-pay-
ment, it may either forfeit the stock, or recover the amount of
the subscription, but cannot do both.

Incofstock — Spc. 403. Stock is issued by placing it in the name of the
stockholder upon the books of the corporation: unless the
issue of a certificate is required by the charter or by-laws. in
which case the stock is issued by the execution and delivery
of the certificate.

of Lranufera SEc. 404. A certificate of stock may be transferred like any
other personal property; and a transfer on the books of the
corporation is not necessary between the parties to the trans
fer; but a certificate is not a negotiable instrument, and «
transfer does not confer greatcr rights against the corporation
than the former holder of the stock possessed.

J(Oer tssue of Skc. 406. A corporation whose capital is limited by its
charter, either in amount or in number of shares, cannot issue
valid certificates in excess of the limit thus prescribed.

Parchaee of  Sgc. 406. Unless otherwise provided, a corporation may

stock by the
corporation. — pyyrchase, hold and transfer shares of its own stock.

Dividend. Skc. 407. A dividend belongs to the person in whose name
the stock stands upon the books of the corporation on the
day when it becomes payable.
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ARTICLE I11.

CORPORATE POWERS.

NecTiox 403, General powers.
409, 410. By-laws and other powers.
+11. Mode of acting.
412. Mecetings and agencies.
413. Meetings of public corporations.
414. Mode of cxercising power.
415. General restriction.
416. Exercise of banking powers prohibited.
417. Liability of stockholders.
413. Quorum.
419. Powers of foreign corporations.
420. Their liabilities,
421. Power of colleges, &c., to take property.
422. Power of cities, &c., to take property.
423. Power of school officers to take property.

SEc. 408. Every corporation, by virtue of its existence as ppme™

such, has the following powers, unless otherwise specially
provided:

1. To have succession by its corporate name, for the period
limited by its charter; and when no period is limited, perpet-
ually: subject to the power of the legislature as hereinbefore
declared;

2. To maintain and defend judicial proceedings;

3. To make and use a common seal, and alter the same at
Pleasure;

1. To hold, purchase and transfer such real and personal
Jroperty as the purposes of the corporation require, not ex-
weding the amount limited by its charter;

% To appoint and remove such subordinate officers and
agents, as the business of the corporation requires, and to
allow them a suitable compensation;

6. To make by-laws, not inconsistent with the law of the
land, for the management of its property, the regulation of
its affairs, and transfer of its stock;

7. To admit and remove members; and,
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8. To enter into any obligation essential to the transaction |
of its ordinary affairs.
othy el SEC. 409. The by-laws of a corporation are the regulatiors
subordinate to the charter, prescribed for the government of
its officers. They must be made by the corporators in general
meeting, unless the charter prescribes another body or a dif-
ferent mode.

Namc. SEc. 410. The powers and duties of corporation, the tim.
place and manner of exercising the corporate powers. the
means by which members may become members or lose mem-
bership, the kind and number of officers, and the manner of
their appointment or removal, are prescribed by this Code, or
by the statutes relating to the corporations respectively. o
the by-laws made in pursuance of law. ‘

Modeofacting. Sy, 411. A corporation may act:
1. By writing, under the corporate seal;
2. By writing, signed by an authorized agent;
3. By resolution of the corporators, directors, or other
managing body; or,
4. By an authorized agent.
apeatinzand - SEC. 412. Unless otherwise expressly authorized by its char-
ter, the meetings of the corporators, dircctors or other man-
aging body of a corporation, must be held within the juris
diction of the state or territory by whose authority the
corporation was created. Itmay, however, also have agencie
elsewhere.

ponielings of . SEC. 413. The mectings of a public corporation, or of i

lons. officers, must be held within the limits of its own jurisdiction.
Mode of exer- Sy, 414, Where the law expressly confers power upon 1

cising power.

corporation to do an act in a certain mode, its power is con-
fined to the mode prescribed.

i Seneral rc- Skc. 415. Besides the powers and duties specified in this
chapter, and such others as are expressly conferred by stat-
ute, or may be necessary to the exercise of the powers so con-
ferred, a corporation has no other power.

manng pow. | SEC. 416. No corporation, unless it is expressly incorporn‘j
ereprohiblied. ¢4 for banking purposes, possesses the power of discounting
bills, notes, or ofher evidences of debt, of receiving deposits.

of buying gold and silver bullion or foreign coins, of buying
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and selling bills of excliange, or of issuing bills, notes, or
other evidences of debt, upon loan or for circulation as money.

8ec. 417. When the whole capital of a corporation is not , Liability of
paid in, and the capital paid is insufficient to satisfy the
vlaims of its creditors, each stockholder is bound to pay, on
each share held by him, the sum necessary to complete the
amount of such share as fixed by the charter, or such propor-
tion of that sum as is required to satisfy the debts of the cor-
poration.

Sec. 418. When the corporate powers of a corporation are Quorum.
directed by its charter to be exercised by any particular body,
or number of persons, a majority of such body, or persons, if
not otherwise provided by its charter, is a sufficient number
to form a board for the transaction of business. Such board
must be convened in the mode prescribed by the charter or
by-laws, or by notice to all the members thereof within the
territory: and every decision of a majority of the persons
thus duly assembled as a board, is as valid as if made by all.

Sec. 419. A foreign corporation can perform no act in this Fewersof
Territory, which is forbldden by the laws or is contrary to the rations.

policy of the Territory.

Sec. 420. Every act of a foreign corporation done in this (¢ Their liabil-
Territory is subject to its laws, and the corporation itself may
be sued in the manner prescribed by the Code of Civil Pro-
cedure,

SEc. 421. Any corporation, being a college or other literary co‘,’,‘;::; % .
intitution of this Territory, may take and hold property, mopesy.
both real and personal, subject to such conditions and visita-
tions as may be prescribed by the donor, and agreed to by
the corporation, in trust for any of the following purposes:

1. To establish and maintain an observatory;

2. To found and maintain professorships and scholarships:

J To provide and keep in repair a place for the burial of
the dead; or,

4. For any other specific purpose comprehended in the gen-
vral objects authorized by its charter.

SEc. 422. The corporation of any city or village of this Ter- Fowerof
titory may take and hold property, both real and personal, Prpert.
subject to such conditions as may be prescribed by the donor,
and agreed to by the corporation, in trust for any purpose of

1
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education, or for the diffusion of knowledge, or for the relief
of distress, or for fire-engine houses, reservoirs, or public
docks, or for parks, gardens, or other grounds for health and
recreation, or for ornament or military exercise and parade.
within or near such incorporated city or village.

Power of

echool oficers  SEC. 423. The school commissioners of any town, and the

fotakeProberty trmstees of any school district, may take and hold property,
both real and personal, in trust for the benefit of the schools
of the town or district, and for such purposes are to be deem-
ed corporations.

ARTICLE 1V.

DISSOLUTION OF CORPORATIONS.

8EcTioN 424. How dissolved.
425. Forfeiture for non-user.
420. Trustecs in case of dissolution.
427. Their powers.
428. Revival.
Howdissolved  SEC. 424. A corporation is dissolved:
1. By the expiration of the time limited by its charter; or.
2. By @ judgment of dissolution, in the manner provided
by the Code of Civil Procedure, or by statute.

Jortelture for  SkiC. 425. If any corporation hereafter created is not organ-
ized and engaged in the transaction of business within one
year from the date of its incorporation, its dissolution may
be adjudged, unless a different time within which its business
must be commenced, is fixed by law.

earrusteentn  SEC. 426. Upon the dissolution of any corporation, unless

tion. other persons are appointed by the legislature, or by some
court of competent authority, its directors, trustees or mana-
gers, at the time of its dissolution, become the trustees of the
creditors and stockholders of the corporation dissolved, and
have power to settle its affairs, collect and pay debts, and di-
vide among the stockholders the property that remains after
the payment of debts and necessary expenses; and for this
purpose may maintain or defend any judicial proceeding.
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Sec. 427. The trustees mentioned in the last section are
jointly and severally responsible to the creditors and stock-
holders of the corporation, to the extent of its property in
their hands.

Sec. 428. A corporation once dissolved can be revived only
by the same power by which it could be created.

CHAPTER 1V.

PRODUCTS OF THI MIND.

Secriox 429. How far the subject of ownership.
430. Joint authorship.
431. Transfer.
432. Effect of publication.
433. Subsequent inventor, author, &c.
434. Private writings,

83

Their powers.

Revival.

SEc. 429. The author of any product of the mind, whether achio far the
it is an invention, or a composition in letters or art, or a de- ownership.

sign, with or without delineation, or other graphical repre-
sentation, has an exclusive ownership therein, and in the
representation or expression thereof, which continues so long
as the product, and the representations or expressions thereof
made by him, remain in his possession.

Skc. 430. Unless otherwise agreed, a product of the mind,

in the production of which several persons are jointly con-
cerned. is owned by them as follows:

1. If the product is single, in equal proportions; or,
2. 1f it is not single, in proportion to the contribution of
each.

Skc. 431. The owner of any product of the mind, or of any
representation or expression thereof, may transfer his prop-

~erty in the same.

SEC. 432. If the owner of a product of the mind intention-

ally makes it public, a copy or reproduction may be made P

Public by any person, without responsibility to the owner, so
far as the law of this Territory is concerned.

Joint author
hip-

Transfer.

Effect of
ublication.
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Skc. 433. If the owner of a product of the mind does not
make it public, any other person subsequently and originally
producing the same thing, has the same right therein as the
prior author, which is exclusive to the same extent, against
all persons except the prior author, or those claiming under
him.

Skc. 434. Letters, and other private communications in
writing, belong to the person to whom they are addressed and
delivered; but they cannot be published against the will of
the writer, except by authority of law.

CHAPTER V.

OTHER KINDS OF PERSONAL PROPERTY.

BrcTtioN 435. Trade marks and sigons.
436, 437. Good will of business.
438. Title decds.

SEc. 435. One who produces or deals in a particular thing.
or conducts a particular business, may appropriate to his ex-
clusive use, as a trade-mark, any form, symbol or name.
which has not been so appropriated by another, to designate
the origin or ownership thereof; but he cannot exclusively
appropriate any designation or part of a designation, which
relates only to the name, quality or description of the thing
or business.

SEc. 436. The good will of a business is the expectation of
continued public patronage, but it does not include a right to
use the name of any person from whom it was acquired.

SEc. 437. The good will of a business is property, transfer-
able like any other.

SEc. 438. Instruments essential to the title of real property.
and which are not kept in a public vffice as a record pursuant
to law, belong to the person in whom, for the time being, such
title may be vested, and pass with the title.
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PART IV.

ACQUISITION OF PROPERTY.

TitLz 1. Modes in which property may be acquired.
I1. Occupancy.
II1. Accession.
IV. Transfer.
V. Will
VI. Succession.

TITLE 1.
NODES 1IN WHICH PROPERTY MAY BE ACQUIRED.

SEc. 439. Property is acquired by:
1. Occupancy ;

2. Accession;

3. Transfer;

4. Will; or,

5. Snccession.

‘TTTLE 1II.

OCCUPANCY.

Sectiox 440. Simple occupancy.
441. Prescription.

SEc. 440. Occupancy for any period confers a title sufficient: Simple oceu
against all except the Territory and those who have title by
prescription, accession, transfer, will or succession.

SEc. 441. Occupancy for the period preseribed by the Code Presription.
of Civil Procedure, or any law of this Territory as sufficient
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to bar an action for the recovery of the property, confers a

title thereto, denominated a title by prescription, which is
sufficient against all.

TITLE III.

ACCESSION.

Cuarter 1. To real property.
II. To personal property.

CHAPTER I

ACCESSION T0O REAIL PROPERTY.

8EcTiON 442. Fixstures.
443. Alluvion.
444. Sudden removal of bank.
445. Islands, in navigable streams.
446. In unnavigable streams.
447, Islands formed by division of stream.
448. Abandoned bed of stream.

SEc. 442. When a person affixes his property to the land of
another, without an agreement permitting him to remorve it.
the thing affixed belongs to the owner of the land, unless he
chooses to require the former to remove it.

Skc. 443. Where, from natural causes, land forms by im-
perceptible degrees upon the bank of a river or stream, navi-
gable or not navigable, either by accumulation of material, or
by the recession of the stream, such land belongs to the owner
of the bank, subject to any existing right of way over the
bank.

SEc. 444. If a river or stream, navigable or not navigable.
carries away, by sudden violence, a considerable and distin-
guishable part of a bank, and bears it to the opposite bank.
or to another part of the same bank, the owner of the part
carried away may reclaim it, within a year after the owner of
the land to which it has been nnited takes possession thereof.
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SEc. 440. Islands, and accumulations of land, formed in the ;oo™
beds of streams which are navigable, belong to the Territory, *™*"*

if there is no title or prescription to the contrary.

Skc. 446. An island, or an accumulation of land, formed in , omdsin
a stream which is not navigable, belongs to the owner of the "*'¥*"
<hore on that side where the island or accumulationis formed,
or, if not formed on one side only, to the owners of the shore
on the two sides, divided by animaginary line drawn through
the middle of the river.

Sec. 47. If a stream, navigable or not navigable, in form- [fylante form-
ing itself a new arm, divides itself and surroundsland belong- of streame.
ing to the owner of the shore, and thereby forms an island,

the island belongs to such owner.
Skc. 48. If a stream, navigable or not navigable, forms a _Avandoned

new course, abandoning its ancient bed, the owners of the land edon stresn
newly occupied take, by way of idemnity, the ancient bed
abandoned, each in proportivn to the land of which he has

been deprived.

CHAPTER 11

ACCESSION TO PERSONAL PROPERTY.

8ecniox 449. Accession by uniting several things.
450, 451. Principal part, what. '
452. Uniting materials and workmanship.
453. Insepamble materials.
454. Materials of scveral owners.
455. Willful trespassers.
458. Owner may elect between the thing and its value.
457. Wrongdoer liable in damages.

8ec. 449. When things belonging to different owners have 4cceseion by
been united so as to form a single thing, and cannot be jinge “**
separated without injury, the whole belongs to the owner of
the thing which forms the principal part, who must, however,
reimburse the value of the residue to the other owner, or sur-
render the whole to him.
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Skc. 450. That part is to be deemed the principal, to which
the other has been united only for the use, ornament or com-
pletion of the former, unless the latter is the more valuable,
and has been united without the knowledge of its owner, whao
may, in the latter case, require it to be separated and returned
to him, although some injury should result to the thing to
which it has been united.

SEc. 451. If neither part can be considered the principal,
within the rule prescribed by the last section, the more valua-
ble, or, if the values are ‘nearly equal, the more considerable
in bulk, is to be deemed the principal part.

Skc. 452. If one makes a thing from materials belonging
to another, the latter may claim the thing on reimbursing the
value of the workmanship, unless the value of the workman-
ship exceeds the value of the materials, in which case the
thing belongs to the maker, on reimbursing the value of the
materials.

Skc. 453. Where one has made use of materials which in
part belong to him and in part to another, in order to form a
thing of a new description, without having destroyed any of
the materials, but in such a way that they cannotbe separated
without inconvenience, the thing formed is common to both
proprietors; in proportion, as respects the one, of the materi-
als belonging to him, and as respects.the other, of the materi-
als belonging to him and the price of his workmanship.

Skc. 454. When a thing has been formed by the admixture
of several materials of different owners, and neither can be
considered the principal substance, an owner, without whose
consent the admixture was made, may require a separation,
if the materials can be separated without inconvenience. If
they cannot be thus separated, the owners acquire the thing
in common, in proportion to the quantity, quality, and value
of their materials; but if the materials of one were far supe- .
rior to those of the others,both in quantity and value, he may
claim the thing on reimbursing to the others the value of their
materials.

Skc. 465. The foregoing sections of this article are not ap-
plicable to cases in which one willfully uses the materials of
another without his consent; but, in such cases, the product
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belongs to the owner of the material, if its identity can be
traced.

Sec. 456. In all cases where one, whose material has been s dwner may
used without his knowledge, in order to form a product of a the ihivg and
different description, can claim an interest in such product, he
has an option to demand either restitution of his material, in
kind. in the same quantity, weight, measure, and quality, or
the value thereof; or where he is entitled to the product, tho
value thereof in place of the product.

SEc. 407. One who wrongfully employs materials belonging | Wronadoer
to another, is liable to him in damages, as well as under the ase
foregoing provisions of this chapter.

TITLE IV.

TRANSFER.

Cuarter I Transfer in gencral.
11. Transfer of real property.
1II. Transfer of personal property.
1V. Recording transfers.
V. Unlawful transfers.

CHAPTER 1.
TRANSFER IN GENERAL.

ArticLe 1. Definition of transfer.
II. What may be transferred.
I11. Mode of transfer.
1V. Interpretation of grants.
V. Effect of transfer.
12
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ARTICLE I

DEFINITION OF TRANSFER.

Becriox 458. Transfer, what.
459. Transfer a contract.

wirsasfers, SEc. 458. Transfer is an act of the parties, or of the law.
by which the title to property is conveyed from oneliving per-
son to another.

(Draneferacon-  SEC. 469. A voluntary transfer is an executed contract, sub
ject to all rules of law concerning contracts in general; except
that a consideration is not necessary to its validity.

ARTICLE 1I.

WHAT MAY BE TRANSFERRED.

BecrioN 460. What may be transferred.
461. Possibility.
2. Right of entry.

wiatmay be  SEC. 460. Property of any kind may be transferred, except
transferred. . . . .
as otherwise provided by this article.
Possibility.  Spc. 461. A mere possibility, not coupled with an interest.
cannot be transferred.
rightofentry.  SEC. 462. A mere right of re-entry, or of repossession fo
breach of a condition subsequent, cannot be transferred te
any one except the owner of the property affected thereby.
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ARTICLE 111

MODE OF TRANSFKFER.

Sectiox 463. When oral.
464. Grant, what.
465. Delivery necessary.
468. Date.
467. Delivery to grantec is necessarily absolute.
468, Delivery in cscrow.
469. Surrendering or canceling grant:
470. Constructive delivery.
1. When voluntary settlement takes effect.

Sec. 463. A transfer may be made without writing, in Whenoral
every case in which a writing is not expressly required by
statute,

Sec. 464. A transfer in writing is called a grant. Grant, what.

Skc. 465. A grant takes effect, so as to vest the interest in-  Delivery ne
tended to be transferred, only upon its delivery by the gran-
tor.

SEc. 466. A grant duly executed is presumed to have been DPate.
lelivered at its date.

SEc. 467. A grant cannot be delivered to the grantee condi-gnsgzcr{!
tionally. Delivery to him or to his agent as su<h is necessa- gesarily abso.
rily absolute, and the instrument takes effect thereupon, dis-

‘harged of any condition on which the delivery was made.

SEc. 468. A grant may be deposited by the grantor with a Delfvery fn
third person, to be delivered on performance of a condltlon,
and, on delivery by the depositary, it will take effect.

SEc. 469. Re-delivering a grant of real property to the gran-  Surendering

. or cancelling
tor, or concealing it, does not operate to transfer the title. grant.

SEC. 470. Though a grant be not actually delivered into the g oustructive
possession of the grantee, it is yet to be deemed constructively
lelivered in the following cases:

1. Where the instrument is, by the agreement of the parties
at the time of execution, understood to be delivered, and under
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such circumstances that the grantee is entitled to immediate
delivery; or,

2. Where it is delivered to a stranger for the benefit of the
grantee, and his assent is shown or may be presumed.

Wh lun- O oe . 3
ary ertlement Skc. 47}. A grant made as a mere gratmty tal.{es effect upon
wkes eficct.  jtg execution, even though the grantor retains its possession.
unless a contrary intention appears.

ARTICLE 1V.

INTERPRETATION OF GRANTS.

SecrioN 472. Grants, how interpreted.
473. Limitations, how controlled.
474. Recitals, when resorted to.
475. Interpretation against grantor.
470. Irreconcilable provisions.
477. Meaning of *heirs" and “issues” in c2rtain remainders.
478. Words of inheritance, unneccessary.

memned.”  SEC. 472. Grants are to be interpreted in like manner with

contracts in general, except so far as is otherwise provided by

this article.

poamyations . SEC. 473. A clear and distinct limitation in a grant is not

controlled by other words less clear and distinct.

Recltals, when  Sgc. 474. If the operative words of a grant are doubtful.
recourse may be had to its recitals to assist the construction.

Inferpretation  SEC. 47D. A grant is to be interpreted in favor of the gran-
ll}..ﬂlﬂn'. ;,run or . .
tee, except that a reservation in any grant, and every grant by
a public officer or body, as such, to a private party, is to be

interpreted in favor of the grantor.

parreconcilablo SEc. 476. If several parts of a grant are absolutely irrecon-
cilable, the former part prevails.

oeaninz of - Sk0. 477. Where a future interest is limited by a grant to
suc” In certain take effect on the death of any person without heirs, or heirs
of his body, or without issue, or in equivalent words; such
words must be taken to mean successors or issne living at the

death of the person named as ancestor.
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Skc. 478, Words of inheritance or succession are not requi- pogmase wn”

site to transfer a fee in real property. pessary-

ARTICLE V.

EFFECT OF TRANSFER.

Rectios 439, What title passes.
480. What interest aftected.
481. Incidents.
432, Grant nny inure to benefit of stranger.

SEc. 439, A transfer vests in the transferee all the actua] Whattitlepas
title to the things transferred which the transferrer then has,
unless a differemt intention is expressed or is necessarily im-
plied, and no more, except in the cases specified in sections
0. 49, 1745 and 1773.

Skc. 480. A transfer cannot affect any interest of the trans- What intoreste
ferrer, which he does not- own when it is made; but, if it is
made with a covenant, neither the transferrer nor any person
claiming under him can be permitted to take in contravention
of the covenant.

Sec. 481. The transfer of a thing transfers also all its incj- Incidents.
dents unless expressly excepted; but the transfer of an inci-

dent to a thing does not transfer the thing itself.
SEc. 482. A present interest, and the benefit of a condition "2 mex io

re to benefit of

or covenant respecting property, may be taken by any natural *™"#*
person under a grant; although not named a party fhereto.

CHAPTER II.

TRANSFER OF REAL PROPERTY.

ArTicLE 1. Mode of transfer.
11. Effect of transfer.
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ARTICLE 1.

MODE OF TRANSFER.

Skctiux 483, Requisites to convey certain estates.

484. Grants in fee or of freeholds, how cxecuted ; when to take effect.
485. Form of grant.

480. Grant by married woman must be acknowledged.

487. Livery of seizin.

SEc. 483. An estate in real property, other than an estate at
will or for a term not exceeding one year, can be transferred
only by operation of law, or by an instrument in writing.
subseribed by the party disposing of the same, or by his
agent, thereunto authorized by writing.

Skc. 484. A grant of an estate in real property, other than
an estate for years or at will, must be sealed by the grantor
or his agent; and if not duly acknowledged, previous to its
delivery, according to the provisions of chapter IV of this
Title, its subscription and seal must be attested by at least
one witness; or if not so attested, it has no effect as against
a subsequent purchaser or incumbrancer, or those claiming
under him, until so acknowledged.

SEc. 485. A grant of an estate in real property may be
made, in substance, as follows:

“This grant, made the...... dayof............ in the year
.......... , between A. B, of.............., of the first part.
and C. D, of............ , of the second part, witnesseth:

‘“ That the party of the first part hereby grants to the party
of the second part, in considerationof.............. dollars.
now received, all the real property sitnated in.......... , and
bounded............

*“Witness the hand and seal of the party of the first part.

“A. B. [sEAL]

Skc. 486. No estate in the real property of a married
woman passes by any grant purporting to be executed or
acknowledged by her within this Tertitory, unless the grant
is acknowledged by her in the manner prescribed by sec-
tion B21.
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Skc. 487. The mode formerly in use, of conveying lands Ly Livers of Seizin
feoffment, with livery of seizin, is abolished.

ARTICLE II.

EFFECT OF TRANSFER.

Serrron 488. What casements pass with property.
489. No implied covenants in grants.
490. How far conclusive on purchasers
491. Grants by owners for life or for ycars.
492. Title to highway.
493. Attornment by tenant unnccessary.
484. Lineal and collatteral warranties.

Sec. 488, A transfer of real property passes all casements What csc

attached thereto, and creates in favor thereof an easement to property.

use other real property of the person whose estate is transfer-

red, in the same manner and to the same extent, as such prop-

erty was obviously and permanently used by the person whose

wstate is transferred, for the benefit thereof, at the time when

the transfer was agreed upon or completed.

No implied

Sec. 489. No covenant is implied in any grant of an estate . o,mPliel
inreal property, whether it contains special covenants or not, 5@
xeept as provided by the Title on Hiring.

Sec. 400. Every grant of an estate in real property is con- o How far o
clusive against the grantor and every one subsequently claim- chaecrs.” .
ing under him, except a purchaser or incumbrancer who, in
rood faith, and for a valuable consideration, acquires a supe-
rior title or lien by an instrument that is first duly recorded.

Sec. 491. A grant, made by the owner of an estate for life or Conveyances
Yyears, puporting to transfer a greater estate than he could law- iTfe or for years.
fully transfer, does not work a forfeiture of his estate, but pass-

*8 to the grantee all the estate which the grantor could law-

fully transfer.

Skc. 492. A transfer of land, bounded by a highway, passes Tite to bigi-
the title of the person whose estate is transferred to the soil "
of the highway in front thereof.

SEC. 403. When real property is occupied by a tenant, a Atorament by

tenant, when

grant of any estate therein, by his landlord, is valid without ouccossary.
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reriubiiities of an attornment of the tenant to the grantee; but the pay ment of
rent to such grantor, by his tenant, before notiee of the grant.
is binding upon the grantee; and the tenant is not liable to the
grantce for any breach of the condition of the lease, until he
has had notice of the grant.

chmeatand - Spc. 404. Lineal and collateral warranties, with all their in-
ranties. cidents, and all the incidents of feudal tenures, not expressly

retained by this Code, are abolished. The liability of those
who acquire the real property of a decedent, by will or suc-
cession, is regulated by the Code of Civil Procedure, or by
statute.

CHAPTER II1.

TRANSFERS OF PERSONAL PRORERTY

ArnricLe I. Mode of transfer.
1I. What operates as a transfer.
1. Gifts.

ARTICLE 1.
MODE OF TRANSFEL.

BECTION 495, When must be in writing.
490. Transfer by sale, &c.

phen mast o SEC. 495, An interest in a ship, or in an existing trust, can
be transferred only by operation of Jaw, or by a written instru-
ment, subseribed by the person making the transfer, or by his
agent.

solranster by Skc. 496, The mode of transferring other personal property
Ly sale, is regulated by the Title on that snhject in the Third
Division of this Code.



CIVIL CODE. 97

ARTICLE 11.

WHAT OPERATES AS A TRANSFER.

Sectiox 49%. Transfer of title under sale.
498. Transfer of title under executory agreement for sale.
499. When buyer acquires better title than scller has.

Sec. 497. The title to personal praperty, sold or exchanged, Tronsterof
passes to the buyer whenever the parties agree upon a present
transfer, and the thing itself is identified, whether it is sepa-
rated from other things or not.

Skc. 498. Title is transferred by an executory agreement for ,Jransfer of

tle under exc-
the sale or exchange of personal property, orly when the S&nr aase
buyer has accepted the thing, or when the seller has comple-
ted it, prepared it for delivery, and offered itto the buyer, with
intent to transfer the title thereto, in the manner prescribed by

the chapter upon Offer of Performance.
Skc. 499. Where the possession of personal property, togeth- , e bayer

acquires bdetter
er with a power to dispose thereof, is transferred by its owner j,’ than setter
to another person, an executed sale by the latter, while in
possession, to a buyer in good faith and in the ordinary course
of businesg, for value, transfers to such buyer the title of the
former owner, though he may be entitle to rescind, and does
rescind the transfer made by him.

ARTICLE III.

GIFTS.

RrcTios 500. Gifts defined.
501. Gift, how made.
502. Gift not revocable,
503. Gift in view of death, what.
504 When gift presumed to be in vicw of death.

13
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605. Revocation of gift in view of death.
506. Effect of will upon gift.
607. When treated as legacy.

Gina detned.  SEC. 500. A gift is a transfer of personal property, made
voluntarily and without consideration.
win, how Skc. 501. A verbal gift is not valid, unless the means of ob-
taining possession and control of the thing are given, nor, if
it is capable of delivery, unless there is an actual or sy mboli-
cal delivery of the thing to the donee.

Girnotre- 'Sy, 502. A gift, other than a gift in view of death, cannot
be revoked by the giver.

of bt wiew Skc. 503. A gift in view of death is one which is made in
contemplation, fear, or peril of death, and with intent that it
shall take effect only in case of the death of the giver.

vhen kit e SEC. 504. A gift made during the last illness of the giver, or

uviewofdeath ynder circumstances which would naturally impress him with
an expectation of speedy death, is presumed to be a gift in
view of death.

giResoentionof - SEC. 505. A gift in view of death may be revoked by the giv-

death. cr at any time, and is revoked by his recovery from the illness,
or escape from the peril, under the presence of which it was
made, or by the occurrence of any event which would operate
as a revocation of a will made at the same time.

] pEot;e:'-{nt_»f win SEec. B06. A gift in view of death is not affected by a pre
vious will; nor by a subsequent will, unless it expresses an
intention to revoke the gift.

When treated  SEC. D07. A gift in view of death must be treated as a legacy,

#* 1B o faras relates onl y to the creditors of the giver.

CHAPTER 1V.
'ECORDING TRANSFERS.

ArricLE I. What may be recorded.
II. Mode of recording.
II. Proof and acknowledgment of instruments.
IV. Effect of recording or of the want thereof.
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ARTICLE 1.

WHAT MAY BE RECORDED.

Sgcriox 508. Instruments affecting real property.
509. Instruments must be acknowledged.
510. When deed to be recorded.
511. Transfersof personal property, &c.

S$kc. 508. Any instrument or judgment, affecting the title to ,qminesem”

real property, may be recorded under this chapter. property.
3ec. 50). Before an instrument may be recorded, its execu- Iostr uments

tion mast be acknowledged by the person executing it, or nowledged.
proved by a subscribing witness, and the acknowledgment or

proof certified in the manner prescribed by article III of this
chapter.

SEc. 510. An instrument, proved and certified pursuant to pVhen decd to
sections 524 and 525, may be recorded in the proper office, i '
the original is at the same time deposited therein to remain for
public inspection, but not otherwise.

Sec. 511. Transfers of property in trust for the benefit of Transfors of
creditors, and transfers of or liens on property, by way of perty, ger
mortgage, are required to be recorded in the cases specified in
the Title on special relations of Debtor and Creditor, and the
chapter on Mortgages, respectively.

ARTICLE II.

MODE OF RECORDING.

Sectiox 512. In what office.
513. Books of record.
514. Duties of register, &c.
515. Transfers of vessels.
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Sec. 512. Instruments recorded under this chapter, must be
recorded with the registers of deeds of the county inwhich the
real property affected thereby is situated.

Skec. 513. Grants, absolute in terms, and not intended as
mortgages, or as securities in the nature of mortgages, are to
be recorded in one set of books, and mortgages and securities
in another.

SEc. 514. The duties of register of deeds, in respect to re
cording instruments, are prescribed by statute.

Skc. 515. The mode of recording transfers of vessels, regis-
tered under the laws of the United States, is regulated by acts
of Congress.

ARTICLE III.

PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS.

SkctioN 516, 517. By whom acknowledgments may be taken in this Territory.
5618. By whom taken, without the Territory.
519. By whom taken, witout the United States.
520. Requisites for acknowledgments.
521. Requisites for acknowledgments when made by married women.
- h22. Id.
623. Proof by subscribing witnesses.
524. Proof of deed when witnesses are dead.
625. What proof to be made and certificd.
626. Certificate of acknowledgment.
527, 628, 529. Certificate of officers, authority.

SEc. 516. The proof or acknowledgment of an instrument
may be made at any placc within this Territomy, before a
judge of the district court, or of the supreme court.

Skc. 017. The proof or acknowledgment of an instrument
may be made in this Territory, within the city or county for
which the officer was appointed, before:

1. A judge of a court of record;

2. A mayor or recorder of a city;

3. A justice of the peace;

4. A commissioner of deeds;
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5. A notary public; or,

6. A probate judge.

Sec. 518. The proof or acknowledgment of an ins{raipent , By mwom o
may be made without the Territory, but within the-United e territory.
States. and within the jurisdiction of the officer,. befqre

1. A judge of the supreme court, or of a dlqtrmf court, of the
United States; o

2. A judge of the supreme, superior of eirciiit court, of any
State or Territory; O

3. The mayor of any city; . -..:

4. Any other officer of the .§t,1,te or Territory where the
.\-Lnowledo'ment is made, af.rtho-rmed by its laws to take the
proof or acl\nowle(lgment' 'eu_',

3. A commissioner appointed for the purpose by the govern- kDy whom ta-
ment of this Territory, pursuant to special statutes of this fhelnited
Territory.

Skc. 519. The proof or acknowledgment of an instrument
may be made without the United States, before:

1. A minister plenipotentiary, or minister extraordinary, or
tharge daffaires, of the United States, resident and accredited
in the country where the proof or acknowledgment is made;

2. A consul of the United States resident in that country;

3. A judge of the highst court of any of the British Amer-
ican provinces, acting in his own jurisdiction; or,

4. The mayor or chief magistrate of any city in the British
islands, acting in his own jurisdiction.

Sec. 520. The acknowledgment of an instrument cannot be .&?ﬂ?ﬁﬁ for
taken unless the officer taking it knows, or has satisfactory ments.
evidence, that the person maklng such acknowledgment is the
individual who is described in and who execilt.ed the instru-
ent.

Sec. 521. The acknowledgment of a married woman to an  scknowledg
instrument, purporting to be executed by her, cannot be taken fieg women
within this Territory, unless she acknowledges to the officer,
on a private examination, apart from her husband, that she
executed such instrument freely, and without any compulsion

or fear of her husband.
SEc. 522. A conveyance by a married woman has the same same.

effect as if she were unmarried, and may be acknowledged in
the same manner, except as mentioned in the last section.
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.cl:l'ﬁ’f.'fg by eb- SEc. 523. The proof of the execution of an instrument must
Dews. be made by a subseribing witness thereto, who must state his
own:plage of residence, and that he knew the person who is
descnbiad in and who executed the instrument; and such proof
must not* bc,-t.aken. unless the officer is personally acquainted
with such* SﬂJJSGI‘lblng witness, or has satisfactory evidence

that he is tlu"éuf)bu ibing witness to the instrument.

whooof of deed — SEc. 524. W héh allithe witnesses to an instrument which

aro dead. might be recorded ‘ar& dead it may be proved before any
officer mentioned in seutlbns H17, 518 or 519, other than com-
missioners of deeds, justietsef.the peace, notaries public and
probate judge.

po¥hat proofto  Sie, 520. The proof of the efe&tﬁf@n of an instrument, in
certificd. the case mentioned in the last sectivn, must be made by satis-
factory evidence of the death of all the witnesses thereto, and
of the handwriting of such witneses, or of one of them, and
of the grantor: all which evidence must be set forth by the

officer taking the same, in his certificate of the proof.
Certificate of  Syc, H26. An officer taking the acknowledgment or proof of

acknowledy

mout. any instrument must indorse upon the instrument a certificate
thereof, signed by himself personally, setting forth all the mat-
ters required by law to be done or known by him, or proved
before him, on the proceeding, together with the names of all
the witnesses examined before him, their places of resideunce

respectively, and the substance of their evidence.
Certificate of - Spc. H27. A certificate of proof or acknowledgment before

oy any officer in this Territory other than a judge of a court of
record, when used in any county other than that in which he
resides, must be accompanied by a certificate, under the hand
and seal of the register of deeds of the county in which the
officer resides, setting forth that such officer, at the time of
taking such proof or acknowledgment, was duly authorized to
take the same, and that the clerk is acquainted with his hand-
writing and believes that the signature to the original certiti-
cate is genuine.
Same. Skc. 528. When an instrument is proved or acknowledged
before one of the officers mentioned in subdivision 4 of section
018, the certificate of such officer must be accompanied by a
certificate under the name and official seal of the clerk, regis-
ter, recorder or prothonotary, of the county in which such
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officer resides, or of the county or district cowrt or comt of
common pleas thereof, specifying that such officer was, at the
time of taking the proof or acknowledgment, duly authorized
to take the same, and that such clerk, register, recorder or
prothonotary, is acquainted with the handwriting of the
officer, and believes his signature to be genuine.

Skc. 529. When an instrument is proved or acknowledged same.
hefore one of the commissioners mentioned in subdivision b of
section 518, the certificate of such commissioner must be ac-
companied by the certificate of the secretary of this Territory,
attesting the existence of the officer, and the genuineness of
his signature; and such commissioner can only act within the
vity or county in which he resided at the time of his appoint-
ment.

ARTICLE IV.

FFFECT OF RECORDING, OR THE WANT THEREOF.

8xcmox 530. Convéyances to be recorded.
531. Conveyance, what.
532. Letter recorded, how revoked.
§33. Effect of recording and deposit.
334. Certain leases not affected.

Skc. 530. Every conveyance of real property, other than a conveyances
lease for a term not exceeding three years, is void as against ' ™ reeorded.
any subsequent purchaser or incumbrancer (including an as-
<ignee of a mortgage, lease, or other ¢onditional estate) of the
same property, or any part thereof, in good faith and for a
valuable consideration, whose conveyance is first duly re-
corded.

Sec. 631. The term “ conveyance,” as used in the last sec- conyeyanee,
tion, embraces every instrument in writing by which any estate “"-
or interest in real property is created, aliened, mortgaged or
incumbered, or by which the title to any real property may be
affected; except wills, executory contracts for the sale or pur-
chase of real property, and powers of attorney.
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otierreeord: Sk, 532. No instrument containing a power to convey real
property, which has been recorded, is to be deemed revoked
by any act of the party by whom it was executed, unless the
instrument containing such revocation is also recorded in the
same office in which the instrument containing the power was
recorded.

o fEct of 1 SEc. 533. Therecording and deposit of an instrument proved
posit, and certitied according to the provisions of sections 510, H24
and 625 are constructive notice of the execution of such in-
strument to all purchasers and incumbrancers subsequent to
the recording; but the proof, recording and deposit do not
entitle the instrument or the record thereof, or the transcript

of the record, to be read in evidence.

Cortaln lenees Skc. 634. The provisions of this chapter do not extend to
" leases existing at the time of the adoption of this Code.

CHAPTER V.

UNLAWFUL TRANSFERS.

Skcriox 335. Certain instruments void against purchasers, &c.
336. Not void against purchaser having notice, unless fraud is mutual.
537, 538. Power to revoke when decmed executed.

539. Purchaser in good faith, not affected.

340. Conveyance of land adversely possessed.

641. Other provisions.

Certaln in- Skc. 535. Every instrument, other than a will, affecting an
struments void . _— .
againet pur- estate in real property, including every charge uponreal prop-
chasers, &c. A . . .
erty, or upon its rents or profits, made with the intent to de
fraud prior or subsequent purchasers thereof, or incumbran-
cers thereon, is void as against every purchaser or incumbran-
cer, for value, of the same property, rents or profits.
Not vold a-  Sgc. 536. No instrument is to be avoided under the last sec-

galnst purchas. | . .

er having no- tjon, in favor of a subsequent purchaser or incumbrancer hav-

fraund is wu- jng notice thereof at the time his purchase was made or his
lien acquired, unless the person in whose favor the instrument

was made, was privy to the fraud intended.
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Skc. 587. Where a power to revoke or modify an instru- Jlomerte
ment affecting the title to, or the enjoyment of, an estate infgmed e
real property is reserved to the grantor, or given to any other
person, a subsequent grant of or charge upon the estate, by
the person having the power of revocation, in favor of a pur-
chaser or incumbrancer for value, operates as a revocation of
the original instrument, to the extent of the power, in favor of
such purchaser or incumbrancer.

SEc. 538. Where a person having a power of revocation, Bame.
within the provisions of the last section, is not entitled to ex-
ecute it until after the time at which he makes such a grant or
rharge as is described in that section, the power is deemed to
be executed as soon as he is entitled to execute it.

Sec. 539. The rights of a purchaser or incumbrancer in  arhtsersin
zond faith and for value are not to be impaired by any of the *fected:
forrgoing provisions of this chapter.

Sec. 5340. Every grant of real property, other than one ,jonyeyance
made by the Territory, or under a judicial sale, is void, if at!ypossesscd.
the time of the delivery thereof, such real property is in the
actnal possession of a person claiming under a title adverse

to that of the grantor.

Skc. 541. Other provisions concerning unlawful transfers owner provi-
are contained in Part II of the Fourth Division of this Code, vlone:
concerning the special relations of DEBTOR and CREDITOR.

13
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TITLE V.

WILL.

Cuarter I. Execution and revocation of wills
II. Interpretation of wills.
II1. General provisions relating to wills.

CHAPTER 1.

EXECUTIOX AND REVOCATION OF WILLS.

SecTIox 542. Who may make will.
543. Monomaniac incompetent.
544. Will procured by fraud, &c.
545. What may pass by will.
546. Who may take by will.
547, Nuncupative will.
548. Mutual will.
549. Conditional will.
530. Written will, how to be executed.
551. Nuncupative will, how to be exccuted.
552. Witness to add residence.
533. Republication by codicil.
554. Will made out of this territory.
550. Will not duly executed, void.
556. Subsequent change of domicil.
557. Wills may be deposited for safe keeping.
558. To whom to be delivered.
6559. Will, when to be opened by surrogate.
560. Lost or destroyed will.
561. Written will, how revoked.
562. Evidence of revocation.
563. Revocation by obliteration on face of will.
564. Revocation of duplicate.
565. Revocation by subsequent will.
666. Revocation of subsequent will does not revive the first.
667. Revocation by marriage and birth of issuc.
568. Revocation of woman's will by marriage.
569. Contract of sale not a revocation.
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370. Charge or incumbrance not a revocation.

371. Conveyance when not a revocation.

5:2. When it is a revocation.

513. Revocation of codicils.

314. Afterborn child, unprovided for, to succeed.

Ji5. Devises and bequests in certain cases not to lapse.
376. Witness to will, cannot take under will.

377. When witness may succeed.

38. Creditor a competent witness.

SEc. 342. Every male person of the age of eighteen years or  ¥ho may
upwards, and every female of the age of sixteen years or
upwards, of sound mind, and no others, may dispose of real
and personal property, by a will duly executed, according to

the provisions of this Code.

. . i . , : L . Monomaniac
Skc. 543. A person having any insane delusion is incompe- ; Moromanis
tent to make a will.

Sec. 544. A will or part of a will procured to be made by y i sard
duress, menace, fraud or undue influence, may be denied pro-
bate: and a revocation, procured by the same means, may be
declared void.

Skc. 545. Every estate and interest inreal or personal prop- panbat may
erty, to which heirs, husband, widow or next of kin might
succeed, may be disposed of by will.

Skc. 546. A testamentary disposition may be made to any ,Who Wi
person capable by law of taking the property so disposed of,
except that no corporation can take under a will, unless ex-
pressly authorized by its charter or by statute so to take.

Sec. 547. A nuncupative will of real or personal property, Nuncnpative

or both, is valid, when made in contemplation, fear or peril of ™"
death:

1. By a soldier, while in actual military service, whether he
is an officer or private, or a surgeon, or a servant of the army;
or.

2. By a sailor (whether he is an officer or surgeon, a marine
or mariner, or a servant of the vessel) after he finally goes on
board the vessel for the voyage, and before he comes on shore,
in port, after the voyage is over.

SEc. 548. A conjoint or mutual will is valid, but it may be »utua win.

revoked by any of the testators, in like manner with any oth-
er will.
SEc. 549. A will, the validity of which is made by its own fjpnditional
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terms conditional, may be denied probate, according to the
event, with reference to the condition.

poyrtten will, — Sgec. 5560. Every will, other than a nuncupative will, author-

cuted. ized by section 547, must be executed and attested as follows:

1. It must be subscribed at the end thereof, by the testator
himself, or by some person in his presence and by his diree-
tion;

2. The subscription must be made in the presence of cacl
of the attesting witnesses, or be acknowledged by the testator
to cach of them, to haye been made by him or by hisauthority:

3. The testator must, at the time of subscribing or acknowl-
edging the same, declare to the attesting witnesses that the
instrument is his will; and,

4. There must be two attesting witnesses, each of whom
must sign his name as a witness at the end of the will, at the
testator’s request.

wipieapative  SEc. Hb1. A nuncupative will is not required to be in writing,

executed:  nor to be declared or attested with any formalities.

aiMnessto  SEC. B52. A witness to a written will must write, with kis
name, his place of residence; and a person who snbscribes
the testator's name, by his direction, must write his own name
as a witness to the will. DBut a violation of this scetion does
not affect the validity of the will.

vreniopeaton Sgc. 553. The execution of a codicil, referring to a previous
will, has the effect to republish the will, as modified by the
codicil.

ourop Made SEc. 554. A will of real or personal property, or both, or a

erritory. revocation thereof, made out of this Territorg by a person

not having his domicil in this Territory, is as valid, when
executed according to the law of the place in which the same
was made, or in which the testator was at the time domiciled,
as if it were made in this Territory, and according to the pro-
visions of this chapter.

comimotdnly  SEC. 500. No will or revocation is valid unless exceuted

either according to the provisions of this chapter, or accord-
ing to the lJaw of the place in which it was made, or in which
the testator was at the time domiciled.
chanpecagent Sgc. 6566. Whenever a will, or a revocation thereof, is duly
orafell. executed according to the law of the place in which the same
was made, or in which the testator was at the time domiciled.



CIVIL CODE. 109

the same is regulated, as to the validity of its execution, by
the law of guch place, notwithstanding that the testator sub-
sequently changed his domicil to a place, by the law of which
such will would be void.

Skc. 557. Every probate judge must deposit, in his office, gt 25"
any will delivered to him for that purpose, and give a written ®' keepins.
receipt to the depositor; and mustinclose such will in a sealed
wrapper, so that it cannot be read, and indorse thereon the
name of the testator, his residence, and the date of the de-
posit; and such wrapper must not be opened until its delivery
under the provisions of the next section.

Sec. 538, A will deposited under the provisions of the last, T whom to
sertion must be delivered only:

1. To the testator in person;

2. Upon his written order, duly proved by the oath of a
subscribing witness:

3. After his death, to the person, if any, named in the in-
dorsement on the wrapper of the will; or,

4. If there is no such indorsement, and if the will was not
deposited with the probate judge having jurisdiction of its
probate, then to the probate judge who has jurisdiction.

Skc. 559. The probate judge with whom a will is deposited, | Wil when to
.. . o he opened by
or to whom it is delivered, must, after the death of the testa- surrozute.
tor, pnblicly open and examine the will and file it in his
office, there to remain until duly proved, or deliver it to the

probate judge having jurisdiction of its probate.
SEC. 360. A lost or destroyed will of real or personal prop-  Lestor

destroyed will,

erty, or both, may be established in the cases provided in the
Code of Civil Procedure, or any act in force on that subject.
Written will,

SEC. 561. Except in the cases in this chapter mentioned, no . roked.
written will, nor any part thereof, can be revoked or altered,
otherwise than:

1. By a written will, or other writing of the testator, declar-
ing such revocation or alteration, and executed with the same
formalities with which a will should be executed by such tes-
tator: or,

2. By being burnt, torn, canceled, obliterated or destroyed,
with the intent and for the purpose of revoking the same, by
the testator himself, or by some person in his presence and
by his direction.
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rebddenceof  Sre. 562. When a will is canceled or destroyed by any oth-
er person than the testator, the direction of the testator, and
the fact of such injury or destruction must be proved by two
witnesses.

by e SEC. D63. A revocation by obliteration on the face of the

onfrce of will- will may be partial or total, and is complete if the material
part is so obliterated as to show an intention to revoke; but
where, in order to effect a new disposition, the testator at-
tempts to revoke a provision of the will, by altering or oblit
erating it on the face thereof, such revocation is not valid
unless the new disposition is legally effected.

dnesmtonof - Sgc. 564. The revocation of a will, executed in duplicate,
may be made by revoking-one of the duplicates.

peveention, SEC. 56D. A prior will is not revoked by a subsequent will,

will, unless the latter contains an express revocation, or provisions
wholly inconsistent with the terms of the former will; but in
other cases the prior will remains effectual so far as consis-
tent with the provisions of the subsequent will.

Revocationof  SEC. D6C. If, after making a will, the testator duly makes
Wivaeesnot and executes a subsequent will, the destruction, canceling or
revive the et pavocation of the latter does not revive the former, unless it

appears by the terms of such revocation that it was his inten-
tion to revive the former will, or unless after such destruction.

canceling or revocation, he duly republishes the prior will.
Revocation SEc. 567. If, after having made a will, the testator marries.

Ffi{ﬁ:mf and has issue of such marriage, born either in his lifetime or
after his death, and the wife or issue survives him, the will is
to be deemed revoked, unless provision has been made for
such issue by some settlement, or unless such issue are provi-
ded for in the will, or in such way mentioned therein as to
show an intention not to make such provision; and no other
evidence to rebut the presumption 6f such revocation can be

received.
Revocationof  Spc. H68. A will executed by an unmarried woman is re-

woman's w

by marriage.  yoked by her subsequent marriage.
Contractof  SkC. 6. An agreement made by a testator, for the sale or

Gation, * " transfer of property disposed of by a will previously made.
does not revoke such disposal; but the property passes by
the will, subject to the same remedies on the testator’s agree-

ment, for a specific ‘performance or otherwise, against the
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devisees or legatees, as might be had against the testator’s
successors, if the same had passed by succession.
Charze or

Sec. §70. A charge or incumbrance upon any real or per-  Sharzeor
sonal property, for the purpose of securing the payment of {j,* "
money, or the performance of any other obligation, is not a
revocation of a will relating to the same property, previously
vxecuted ; but the dispositions made by the will take effect
subject thereto.

SEc. 571, A conveyance, scttlement, or other act of a testa- oryer
tor, by which his interest in a thing previously disposed of ™o
by his will is altered, but not wholly divested, is not a revo-
cation: but the will passes the property which would other-
wise devolve by succession.

Sec. 572. If the instrument, by which an alteration is made  When it ies
in the testator’s interest in a thing previously disposed of by
his will, expresses his intent that it shall be a revocation, or if
it contains provisions wholly inconsislent with the terms and
nature of the testamentary disposition, it operates as a revo-
cation thereof, unless such inconsistent provisions depend on
a condition or contingency, by reason of which they do not
take effect.

Skc. 573. The revocation of a will revokes all its codicils. ofvoaton. "

Skc. 574. Whenever a testator has a child born after the aherhorn
making of his will, either inhis lifetime or after his death, and d¢d for. 1o
dies leaving such child unprovided for by any settlement, and
neither provided for nor in any way mentioned in his will, the
child succeeds to the same portion of the testator’s real and
personal property, that he would have succeeded to if the tes-
tator had died intestate.

Skc. 575. Whenever any real or personal property is dis- Devbiesand
Posed of by will to a descendant or a brother or sister of the foylf s
testator, and such legatee or devisee dies during the lifetime
of the testator, leaving a successor who survives the testator,
such disposition does not lapse, but the thing so disposed of
vests in the surviving successors of the legatee or devisee, as
if snch legatee or devisee had survived the testator and had
died intestate.

SEc. 576. If a person is an attesting witnessto the execution itnessto
of a will wherein any beneficial devise, legacy, interest or t2keunderwiil.
power of appointment of any real or personal property, is



112

When wit-
ness may
succeed.

Credlior a
compotent wit-
ness.,

CIVIL CODE.

made to such witness and the will cannot be proved without
his testimony, the devise, legacy, interest or power is void so
far only as concerns such witness, or any one claiming under
him, and the witness is competent to prove the execution of the
will.

Stc. 067. An attesting witness to a willy without whose tes-
timony itcannot be proved, and who would have been entitldl
to a share of the testator’s estate in case the will had not been
established, succeeds to the same portion of the testator’ses
tate that he would have succeeded to if the testator had died
intestate, not exceeding the value of the devise or bequest to
him in the will.

Skc. §78. A creditor, whose debt is by a will charged upon
property, is not thercby disqualified as a witness to prove the
execution of the will.

CHAPTER II.

INTERPRETATION OF WILLS, AND EFFECT OF VATIOUS
PROVISIONS.

SEcTIioN 579. Testator's intention to be carried out.
580. Intention to be ascertained from the will.
381. Rules of interpretation.
582. Several instruments are to be taken together.
583, 584, 585. Harmonizing various parts.
386. Words taken in ordinary sensc.
587. Words to receive an operative construction.
588. Intestacy to bcavoided.
589. Effect of technical words.
590. Technical words not necessary.
591. Certain words not nccessary to pass a fec.
592. Power todevise, how exccuted by termns of will.
593. Devise or bequest of all real or all personal property, or both
594, 5695. Residuary clause.
596. “Hcirs,” “relatives,” “issue,” “descendants,” &c.
$97. Words of donation and limitation.
598. To what time words refer.
$99. Devisc or bequest to a class.
600. When conversation takes effect.
601. When child born after testator's death takes under will.
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Sectiox 602. Mistakes and omissions.

. When devises and bequest vest.

‘When cannot be divested.

. Death of devisee or legatee.

. Interests in remainder are not affected.

. Conditional devises and bequests.

. Condition precedent, what.

. Effect of condition precedent.

610. Conditions precedent, when deemed performed.
611. Conditions subsequent, what.

612. Devisees, and &c.. take as tenant in common.
613. Advancements when ademptions.

E88EE2E

Sec. 579. A will is to be construed according to the inten- reTeatatar's in-
tion of the testator. Where hisintention cannot have effect to carried out.

its full extent, it must have effect as far as possible.
Intention to

SEc. 580. In case of uncertainty, arising upon the face of a 1,6 eerinined
will, as to the application of any of its provisions, the testa- =¥
tor's intention is to be ascertained from the words of the will,
taking into view the circumstances under which it was made;
exclusive of his oral declarations.

Sec. 581. In interpreting a will, subject to the laws of this ,Reles of in-
Territory, the rules prescribed by the following sections of
thischapter are to be observed, unless an intention to the con-
trary clearly appears.

SEc. 6582. Several testamentary instruments, executed by the ,Severalin-,
same testator, are to be taken and construed together as one 'eke® tosetber.
instrument.

Skc. 583. All the parts of a will are to be construed in rela- ,Jarmoniinz
tion to each other, and so as if possible to form one consistent
whole, but where several parts are absolutely irreconcilable,
the latter must prevail.

Sec. 684. A clear and distinct devise or bequest cannot be same.
affected by any reasons assigned therefor, or by any other
words not equally clear and distinct, or by inference or argu-
ment from other parts 6f the will, or by an inaccurate recital
of or reference to its contents in another part of the will.

SEc. 685. Where the meaning of any part of 3 will is am- same.
bigunous or doubtful, it may be explained by any reference
thereto, or recital thereof, in another part of the will.

Skc. 586. The words of a will are to be taken intheir ordi- words taken
. . . in ordinary
nary and grammatical sense, unless a clear intention to use eense.



114 CIVIL CODE.

them in another sense can be collected, and that other can be
ascertained.

convordnto re. SEC. 087. The words of a will are to receive an interpreta-

ive construe- tion which will give to every expression some effect, rather
than one which shall render any of the expressions inopera-
tive.

Intestacy tobe  Sgc. H88. Of two modes of interpreting a will, that is to be

avoided.
referred which will preven otal intestacy.
ferred which will t a total intestacy
atfiect of tech-  Src. 589. Technical words in a will are to be taken in their
technical sense, unless the context clearly indicates a contrary
intention.
woechnleal — Syc. 590. Technical words are not necessary to give effect to
cosuary. any species of disposition by a will.

Certainwords  Spc, §91. The term ‘‘ heirs,” or other words of inheritance.

not necessary

wpassafee.  gre not requisite to devise a fee, and a devise of real property
passes all the estate of the testator, unless otherwise limited.

Power to de- .
vi.e‘f:ﬁﬁw"u'xﬁ. Sxc. 592. Real or personal property embraced in a powerto
cuted by terins

of will. devise, passes by a will purporting to devise all the real or
personal property of the testator.
aeriseon e SEc. 593. A devise or bequest of all the testator’s real or per-

real or all per-

«onal property SONal property, in express terms, or in any other terms denot-
or both. ing his intent to dispose of all his real or personal property.
passes all the real or personal property which he was entitled
to dispose of by will at the time of his death.

cinesidaary SEc. §94. A devise of the residue of the testator’s cstate,
property, orreal property, passes all the real property which
he was entitled to devise at the time of his death, not other-
wise effectually devised by his will.

Same. Skc. §95. A bequest of the residue of the testator’s estate.
property or personal property, passes all the personal pro-
perty which hie was entitled to bequeath at the time of bis
death, not otherwise effectually bequeathed by his will.

1o Melrg, s “re- SEC. 596. A testamentary disposition to ‘‘heirs,” “rela-
' tions,” ‘‘nearest relations,”  representatives,” ‘legal repres-
entatives” or ‘“‘personal representatives,” or “family,” “issue,”
‘“descendants,” ‘‘nearest” or ‘“next of kin” of any person

without other words of qualification, and when the terms are

used as words of donation and not of limitation, vests the

property in those who would he cntitled to succeed to the pro-
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perty of such person, according to sections 642 and 643 of this
Code.

Skc. 597. The terms mentioned in the last section are used  Words of do-
as words of donation, and not limitation, when the property lmitation.
is given to the person so designated, directly, and not as a

qualifiration of an estate given to the ancestor of such person.

Skc. 598. Words in a will referring to death or survivorship,  Towhat time
simply, relate to the time of the testator’s death, unless pos-
session is actually postponed, when they must be referred to

the time of possession.

Skc. 099. A testamentary disposition to a class includes ev-  Reyiee or ve
ery person answering the description at the testator’s death;
but when the possession is postponed to a future period, it in-
cludes also all persons coming within the description, before
the time to which possession is postponed.

SEc. 600. When a will directs the conversion of real pro- ,When conver-
perty into money, such property and all its proceeds must be ¢ffect.
deemed personal property, from the time of the testators’s

death.

SEc. 601. A child conceived before, but not born until after | When chid

after tes-

. . . e .
a testator’s death, or any other period when a disposition to a fator's death,
class vests in right or in possession, takes, if answering to the "

description of the class.
Skc. 602. When, applying a will, it is found that there is an isiakes and

omissions,
imperfect description, or that no person or property exactly
answers the description, mistakes and omissions must be cor-
rected, if the error appears from the context of the will or
from extrinsic evidence; but evidence of the declarations of

the testator as to his intention cannot be received.

. o . . . hendert
Skc. 603. Testamentary dlspczsmons., 1pclud1ng devises and , ¥hen devises
bequests to a person on attaining majority, are presumed to vest-

vest at the testator’s death.

SEC. 604. A testamentary disposition, when vested, cannot, When cannot
be divested unless upon the occurence of the precise contin-
gency prescribed by the testator for that purpose.

Sec. 605. If a devisee or legatee dies during the lifetime of  Death of de-

the testator, the testamentary disposition to him fails, unless
an intention appears to substitute some other in his place.
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roterests In - SEc. 606. The death of a devisec or legatee of a limited in-

notaffected.  torest, hefore the testator’s death, does not defeat the interests
of persons in remainder, who survive the testator.

alonditional 8¢, 607. A conditional disposition is one which depends

quests. upon the occurrence of some uncertain event, by which it is
cither to take effect or be defeated.

copmaitionpre- - SEC. 608. A condition precedent in a will is one whichis
required to be fulfilled before a particular disposition takes
effect.

et of Son- - SEC. 609. Where a testamentary disposition is made upona

dent. condition precedent, nothing vests until the condition is ful-
filléd; except where such fulfillment is impossible, in which
case the disposition vests, unless the condition was the sole
motive thereof, and the impossibility was unknown to the tes-
tator, or arose from an unavoidable event subsequent to theex-
ecution of the will.

proonditions en SEC. 610. A condition precedent in a will is to be deemed

deemed per-  performed whenthetestator’s intention has been substantially.
though notliterally, complied with.

wpondition SEc. 611. A condition subsequent is where an estate or in-
what.” ' terest is so given as to vest immediately, subject only to be di-

vested by some subsequent act or event.
Devisces and  Sx:c. 612. A devise or legacy given to more than one person

lcizatees take N .
as tenantsin - yegts in them as owners in common.

common,

Advancements  SEC. 613. Advancements or gifts are not to be taken as
when adeptions

ademptions of general legacies, unless such intention is ex-
pressed by the testator in writing.

CHAPTER III.

GENERAL PROVISIONS.

SEcTION 614, Nature and designations of legacies.
. Specific.

. Demonstrative.

Annnities.

. Residuary.

. General.

R

&
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Sectiox 615. Order of sale in casc of an intestate.

616. Order of salc in case of a testator.
" 617, 618. Legacies, how charged with debts.

619. Abatement.

620. Specific devises and legacies.

621. Heir's conveyance good, unless will is proved within four years.
(22, Possession of legatees.

G23. Bequest of intcrest.

624, Satisfaction.

625. Iegacies, when due.

626. Interest.

627. Construction of these rules.

628. Exccution according to the tenor.

629. Power to appoint is invalid.

630. Executor not to act till qualificd.

631. Exccutor of an cxccutor.

632. Provisions as to revocations.

633. Exccution and construction of prior wills not affected.
634 * Wills ” includes codicils.

6:35. The law of what placc applies.

636. Liability of Leneficiaries for testator's obligations.

Ske. 614. Legacies are distinguished and designated, accord-
mf' to their nature, as follows:

1. A legacy of a particular thing, specified, and distinguish-
edfrom all others of the same kind belonging to the testator,
is specific; if such legacy fails, resort cannot be had to the
other property of the testator;

2. A legacy is demonstrative when the particular fund or
personal property is pointed out from which it is to be taken
or paid: if such fund or property fails, in whole or in panrt,
resort may be had to the general assets, as in case of a gen-
«ral legacy;

3. An annuity is a bequest of certain specified sums peri-
odically; if the fund or property out of which they are pay-
able fails, resort may be had to the general assets, as in case
of a general legacy;

4. A residuary legacy embraces only that which remains
after all the bequests of the will are discharged;

J. All other legacies are general legacies.

\nc 615. When a decedent dies intestate, the property, ex-

cept such as is otherwise disposed of under section 640 of this

Code, and such as is exempt under the Copk oF CiviL PrRocCE-
DURE, or any statute exempting property from execution, is

117

Nature and
designation of
of legacies.

Specific.

Demonstrative

Annuities.

Residnary.

General.

Orders of sale
in casc of intcs-
tacy.

to be resorted to, in the following order, in payment of

debts:
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1. Personal property;
2. Real property other than estates of freehold;
3. Estates of freehold.

Order of sale

incaso ofates. SEC. 616. The property of a testator, with the exception
tator. specified in the last section, is to be resorted to, in the follow-
ing order, for the payment of debts and legacies;

1. Personal property, excepting such as is expressly ex-
empted in the will;

2. Real property expressly devised to pay debts or legacies,
where the personal property is exempted in the will, or where
the personal property which is not exempted is insufficient:

3. Real property which is not effectually devised;

4. Property, real or personal, charged with debts or lega-
cies; but though real property be charged with the payment
of legacies, the personal property is not to be exonerated;

5. The following property, ratably: real property, devised
without being charged with debts or legacies, and specific and
demonstrative legacies;

6. Personal property expressly exempted in the will.

cimgselonno®  SEC. 617. In the application of the personal property of a
debts. decedent to the paymentjof debts, legacies must be charged in
the following order, unless a different intention is expressed
in the will:
1. Residuary legacies;
2. General legacies;
3. Legacies given for a valuable consideration, or for the
relinquishment of dower, or some right or interest;

4. Specific and demonstrative legacies.

Same. Skc. 618. Legacies to husband, widow or kindred of any
class, are chargeable only after legacies to persons not related
to the testator.

Avatement.  Skc. 619. Abatement takes place in any class only as be-
tween legacies of that class, unless a different intention is ex-
pressed in the will.

Specific de- SEc. 620. In a specific devise or legacy the title passes by

Useaand legs- the will, but, in case of legacies, possession can only be ob-

tained from the personal representative; and he may be au-

thorized by the probate judge to sell the property devised or
bequeathed, in the cases herein provided.
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Sgc. 621. The rights of a purchaser or incumbrancer of real | Jeir's con-
property, in good faith, and for value, derived from any per- ,ﬁf;:, Wi e
son claiming the same by succession, are not impaired by any " ¥e&™
devise made by the decedent from whom succession is claimed,
unless the instrument containing such devise is duly proved as
a will, and recorded in the office of the probate judge having
Jjurisdiction thereof, or unless written notice of such devise is
filed with the probate judge of the county where the real
property is situated, within four years after the devisor's
death.

SEc. 622. Where specific legacies are for life only, the first Jopaurenelon of
legatee must sign and deliver to the second legatee, or, if there
is none, to the personal representative, an inventory of the
property, expressing that the same is in his custody for life
only, and that, on his decease, it is to be delivered and to re-
main to the use and for the benefit of the second legatee, or to-
the personal representative, as the case may be.

Skc. 623. In case of a bequest of the interest or income of Bequoste of
a certain sum or fund, the income accrues from‘the testator’s
death.

Sec. 6214. A legacy, or a gift in contemplation, fear or peril Satisfaction.
of death may be satisfied.

SEc. 625. Legacies are due and deliverable, at the expira- Legscics when
tion of one year after the testator’s decease. Annuities com-
mence at the testator’s decease.

Sec. 626. Legacies bear interest from the time when they Intercet.
are due and payable, except that legacies for maintenance,
orto the testator’s widow, bear interest from the testator’s
decease.

Skc. 627. The four preceding sections are in all cases to be  Construction
controlled by a testator’s express intention.

SEc. 628. Where it appears, by the terms of a will, that it geecutor sc.
was the intention of the testator to commit the execution {rdios to the
thereof and the administration of his estate to any person as
eXecutor, such person, although not named executor, is enti-
tled to letters testamentary in like manner as if he had been
named executor.

SEC. 629. An authority to an executor to appoint an execu- Powers toap-
tor is void. potat vold.

Sec. 630. No person has any power, as an executor, until w‘i:f‘{‘,‘,‘f;;‘_‘;‘
he qualifies, except that, before letters have been issued, he %%
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may pay funeral charges and take necessary measures for the
preservation of the estate.

Executor of an Skc. 631. No executor of an executor, as such, has any
power over the estate of the first testator.

:ol;ﬁ‘gc"u'ﬂ'&;;'fs SEc. 632. The provisions of this Title in relation to the re-
vocation of wills, apply to all wills made by any testator
living at the expiration of one year from the time this article
takes effect.

Execution®  Qpc, 633. The provisions of this Title do not impair the

and construc-

ton of prier .. validity of the execution of any will made before this article

ted. takes effect, or affect the construction of any such will.
“WII" in. SEc. 634. The term “ will,” as used in this Code, includes

cludes codicils. o . .
all codicils as well as wills.

The law of SEc. 635. Except as otherwise provided, the validity and in-

plics. terpretation of wills is governed, when relating to real prop-
erty within this Territory, by the law of this Territory; when
relating to personal property, by the law of the testator’s
domicil.

peLiabllities of SEc. 636. Those to whom property is given by will, are lia-
testator's obil- ble for the obligations of the testator in the cases and to the

gadlons. extent prescribed by the CopE oF CiviL PROCEDURE, or the
statutes in such case made and provided.

TITLE VI.

SUCCESSION.

SecTioN 637. Succession defined.
638. Office of personal representatives.
639. Who are personal representatives.
640. Certain persopal and other property not assets but retained by
family.
G41. Who to retain such property.
642. Order of succession.
1. Husband.
2. Wife and children.
3. Wife and next of kin.
4. Wife alone.
5. Children alone.
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SkctioN 643. Where there is neither widow nor children.
G44. Sucressor of deceased parent.
645. Relative in equal degree; in unequal degree.
646. Several heirs, how to hold.
647. Abolition of dower and curtesy.
648. Certain cstates, &c., not to be affected.
649. Trusts.
650. Trust cstates vest in the district court.
651. Property in common.
6352. Joint property.
653. Bucceasion to real property of & copartnership.
654, 655, 656. When advancement to be set-off or deducted.
85%. Relatives of the half blood.
658, 659. Computation of degrees.
660. Aliens.
661. Mother, &c., of illegitimatc decedent may succeed.
662. Illegitimate child may succeed to mother's property.
663. Illegitimacy.
664. Posthumous relatives.
665. Divorce bars succession between the parties.
666. Who are representatives.
667. Eecheat.
G68. Title of territory subject to charges.
669. Liability of successors for decedent’s obligations.

SEc. 637. Succession is the comingin of another to take the gipmg "
property of one who dies without disposing of it by will.

Skc. 638. The property, both real and personal, of any one oicer of per-
. . . . . . . . , . sonal represen-
who dies without disposing of it by will, passes, in the first in- taives.
stance, to the personal representatives of such person, as

trustees:

1. To make the provision for the surviving husband or wife
or child, which is directed by section 640;

2. To apply the property to the payment of the debts of the
decedent, according to the Title on Wills and the provisions
of the CopE OF CIVIL PROCEDURE, or the laws on that subject;
and

3. To distribute any remaining property among those enti-
tled to succeed to the property of the decedent, according to
the provisions of this Title.

Sec. 639. The personal representatives of a decedent are yopairopreren:
his execators or administrators, including administrators with 4
will annexed, who have duly qualified according to the pro-
visions of the CopE oF Civin Procepuie. or the laws now in
force on that subject.

16
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Skc. 640. Where a decedent leaves a husband, wife or child,
the following property is to be immediately delivered by the
personal representative, to such wife or husband, and child or
children, and is not to be deemed assets:

1. Any estate or interest, to the value of one thousand dol-
lars, in a lot and buildings thereon, occupied as a residence
by the decedent, and which, by law, is exempt, as a home-
stead, from sale on execution;

2. All sewing machines, spinning wheels, weaving looms,
and stoves, used by the family;

3. The family Bible, one pew, family pictures, and school
books used by the family; and books, not exceeding in value
one hundred dollars, used as part of the family library;

4. Sheep, to the number of ten, with their fleeces, and the
yarn and cloth manufactured from the same; two cows and
four swine;

5. All wearing apparel and clothing, and the wife's orna-
ments; all beds, bedsteads and bedding; all cooking utensils
and kitchen furniture;

6. All family stores, or p ovisions, or supplies, for ordinary
domestic use;

7. Household funiture, or other personal property, or
money, to the value or amount of two hundred and fifty dol-
lars; and,

8. Letters and other private writings.

SEc. 641. The property mentioned in the last section is to
remain in the possession of the husband or wife if thereis
one, during the time such husband or wife resides with and
provides for the child or children of the marriage. When any
child ceases so to reside, he is entitled to receive an equal
share, or the value thereof, of such property, except that 3
wife may retain, as her own, her wearing apparel and omna-
ments, and one bedstead and bedding.

Skc. 642. All property remaining after paying of such debts
of a decedent as by law can be collected by execution, and
satisfaction of the disposition of his will, is to be distributed,
together with any damages recovered by the personal repre
sentatives for any wrongful act, neglect or default which
caused the decedent’s death, to the successors of the decedent
as follows:
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1. If a decedent leaves a lusband, the whole surplus goes tiusbana.
to him, notwithstanding that- it was the separate property of
the wife, unless during the marriage she alienated such prop-
erty, or effectnally disposed thereof o1 her decease, by will or
by gift in view of death;

2. If the decedent }eaves a wife and lineal decendants, one-  Widow and
third part goes to the wife, and the other two-thirds to the
nearest lincal descendants and the successors of those who
are deceased ;

3. If the decedent leaves a wife and nodecendants, and leaves | Widew and
a father or mother, brother or sister, the whole surplus, if it
does not exceed in value at the time of distribution ten thou-
sand dollars, goes to the wife; if it exceeds ten thousand dol-
Jars, but does not exceed twenty thousand dollars, then ten
thonsand dollars go to her; if it exceeds twenty thousand dol-
lars, then one-half goes to her; the remainder if any, goes to
the father and mother or the survivor of them, or, if neither is
living, to the brothers and sisters, and the successors of those
of them who are deceased;

4. If the decedent leaves a wife, and no descendant, parent, Widowalone.
brother, or sister, the whole surplus goes to the wife:

5. If the decedent leaves no husband or wife, the wliole sur- Childrenalone,
plus goes equally to the nearest lineal descendants, and the
succesgors of those who are deceased.

SEc. 643. 1f a decedent leaves no husband or wife, and no, Wiere there
dezcendant, the whole surplus of the estate goes to the next of v nor chitdren
kin, and the successors of those who are deceased, as follows:

1. To the father or mother, or either of them:

2. If there is no parent, to the brothers and sisters, in equal
shares, and the successors of those who ave deceased;

3. If there is no parent or brother or sister, or successor of
a brother or sister, then to the next of kin and the successors
of those who are deceased.

SEc. 644. The successors of a deceased parent cannot take | Suecessor of

deccuaed par-

by representation in place of the parent. eut.
SEc. 645. Where the successors of the decedent, except pa- oq;:ili'l:-]z:;:::.l“

rents, are all in equal degree of consanguinity to the decedent,
their shares are equal; but if several are of unequal degree, ,Jnunean!
vach of the nearcst degree succeeds to the share to which ho
wonld have becen entitled had all those in the same degree,
who have died leaving issue, been living: and the issue of
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those who have died, respectively succeed to the shares which
such descendants or next of kin would have received if living.

hoseveral helrs  SEC. 646. Whenever real property, or a share thereof, vests
in several persons under the provisions of this Title, they
take, as owners in common, in proportion to their respective
rights.
Abolition of . R
dower and cur-  SEC. 647. Dower and curtesy are abolished.
certaln estates,  SpC, 648. This title does not affect any limitation of an

&c., not to be
utiected. cstate or interest by deed or will.

Trusts. Skc. 649. The interest of any person in real property held
in trust for him, if not devised by him, vests in his successors,
according to the provisions of this chapter.

vortimumame  SEC. 650. Upon the death of a sole trustec of an express
eourt. trust, whether a resident of this Territory or not, the trust
estate does not devolve by succession, but the trust, if then
unexecuted, vests in the district court, with all the powers and
duties of the original trustec, and must be executed by a per-
son appointed for that purpose, under the direction of the

court.

comoperty It Sre. 661. On the death of one of several owners in common.

his title passes in like manner with his other property.

Joint property.  SEC. 662. On the death of one or two or more joint owners,
with right of survivorship, his title passes to the surviving
joint owners.

propery P Sgc. 663. On the death of a partner, the surviving partners
succeed to all the partnership property, whether real or per-
sonal, in trust for the purposes of liquidation, even though
the deceased was appointed by agreement sole liquidator; and
the interest of the deceased in the ultimate distribution of the
partnership assets passes to tiiose who succeed to his other
personal property.

varhen ad- | SEC. 664. When any real or personal property, or both,

ne sctoff or de- whether within or without this Territory, of a person who dies

intestate as to all his property, has been advanced by such
intestate, directly, or by virtue of a beneficial power, or of a
power in trust with a right of selection, to a person entitled
to succeed to his property, and with a view to a portion or
settlement in life, and so expressed in the instrument es-
tablishing the settlement or portion, the value thereof as ex-
pressed in the instrument mnst be reckoned, for the pur-
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poses of this section only, as part of the property of such
intestate which his successors are to receive; and if such ad-
rancement equals or exceeds the share which such relative
would be entitled to receive, of the property so reckoned, then
such relative and his successors have no share in the property
of the intestate. But if the advancement is less than such
share, he and his successors are to have so much only of the
property as is sufficient to make it equal to such share.

SEc. 635. The exclusion from succession, and the adjust- Same.
ment of shares under the provisions of the last section, take
cffect only upon judgment in a civil action.
Same.

SEc. 656. Unless both the purpose and the value of the set-
tlement or portion, are expressed in the instrument of settle-
ment, there is no legal advancement within the provisions of
section 654.

SEc. 657. Relatives of the half blood, on cither the paternal we s ssa
or maternal side, and their descendants, and the successors of
hoth, succeed equally with those of the whole blood, except
that to real property, which came to the decedent by succes-
sion, devise or gift of his relative, none who are not in any
wise of the blood of such relative can succeed.

Skc. 658. In determining succession, degrees of relationship of gegrertto®

are reckoned by counting from the decedent up to the common
ancestor, and then down to therelative in question; reckoning
a degree for each person. In such computation the decedent
is excluded, the relative included, and the common ancestor
counted but once.

SEc. 669. Brothers and sisters are in the first degree of re-
lationship, which rule applies for the benefit of their suc-
¢essors.

Sec. 660. Aliens may take in all cases, by succession, as Aliens.
well as citizens; and no person, capable of succeeding under
the provisions of this chapter, is precluded from such succes-
sion by reason of the alienage of any relative.

SEc. 661. The mother of an illegitimate child, and the rela- Jotier . of
tives on the part of the mother, succeed to its property as if Scacant may
the child were legitimate.

SEc. 662. In case of the death of a mother leaving no lawful ., ysiimse

16sue, and no husband, and leaving illegitimate children or &% i mey.

Same,
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their descendants, such children and descendants succeed in
the same manner as if such children were legitimate.

egithmaey. — Spc. 663. No person can succeed through an illegitimate re-
lationship, except in the cases hereinbefore provided.

rebosthumons  Qpc. 664. Relatives of a decedent, conceived before his death.
but born thereafter, succeed, as if born in his lifetime and sur-
viving him.
uoivorce bara  Spc. 665. Where a marriage has been dissolved for the mis-
iheen the par- oonduct of either party thereto, the guilty party isnot entitled
to succeed to the property of the other.
Buccessors of  SEC. 666. Where a person, who would have been entitled, if

E’Efg:;ﬁlt'o':%; living at the death of another, to succeed to his property, dies
before the latter, the property which he would thus have taken
by succession, if living, passes to those who would have been
entitled to succeed thereto, if he had so taken it, and had died

immediately thereafter.

Exchear. SEc. 667. If there is no one capable of succeeding under the
preceding sections, the property of a decedent devolves to the
people of the Territory.

Thie of terrl-  Spo, 663, Real property passing to the Territory under the

Chargon, 1 last section, whether held by the Territory or its grantees, is
subject to the same charges and trusts to which it would have
been subject if it had passed by succession; and the district
court has power to direct the United States district attorney
for this Territory to convey the same to the parties entitled, or
to a new trustee appointed by the court.

woability of — Skc. 669. Those who succeed to the property of a decedent

decodentn obli- are liable for lis obligations in the cases, and to the extent,
prescribed by the Code of Civil Procedure, or by the stat-

tutes on that suhject.
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DIVISION THIRD.

OBLIGATIONS.

Part I. Obligations in general.
II. Contracts.
III. Obligations imposed by law.
IV. Obligations arising from particular trans-

actions.

PART 1.
OBLIGATIONS IN GENERAL.

Trerrx I. Definition of obligations.
1. Interpretation of obligations.
II1. Transfer of obligations.
1V. Extinction of obligations.

TITLE 1.

DEFINITION OF OBLIGATIONS.

8zcTiox 670. Obligation, what.
671. How created.

SEc. 670. An obligation is a legal duty, by which a person  Obligation,
is bound to do or not to do a certain thing.
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How created.  Syc. 671. An obligation arises either from:
1. The contract of the parties; or,
2. The operation of law.

TITLE 1I.

INTERPRETATION OF OBLIGATIONS.

Cuarrer I. General rules of iuterpretation.
II. Joint or scveral obligations.
IIT. Conditional obligations.
1V. Alternative obligatious.

CHAPTER 1.

GEXNERAL RULES OF INTERPRETATION.

SecTtioN 072, General rules.

Skc. 672. The rules which govern the interpretation of con-
tracts are prescribed by Part 1I of this Division. Other obli-
gations are interpreted by the same rules by which statutes of
a similar nature are interpreted.

General rules.,

CHAPTER II.

JOINT OR SEVERAL OBLIGATIONS.

Obligation, - . ..
Joint or sever-  SECTION 673. Obligation, joint or several, &c.

al. &e. 674. When joint.
635. Contribution between joint parties.
Skc. 673. An obligation imposed upon several persons,ora
right created in favor of several personsg, may be:
1. Joint;
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2. Several; ar,

3. Joint and several.

SEC. 674. An obligation imposed upon peveral persons, or & When joint.
right created in favor of several persons,is presumed to be
Joint, and not saveral, except in the special cases mentioned
in the Title on the Interpretation of Contracts. 'This pre-
sumption,in the case of a right, can e overcome only by
express words to the contrary.

Skc. 675. ‘A party to a joint, or joint and several, obliga- contribution
tion, who satisfies morethan his share of the claim against parties.
all, may require a proportionate. coatribution from all the
parties joined with him.

CHAPTER T1T.

CONDITIONAL OBLIGATIONS.

SecTon 876. Obligation, when ¢onditional.
677. Conditions, kinds of.
678. Conditions preccdent.
79. Conditions concurrent.
680. Conditions subsequent.
681. Performance, &c., of conditions when essential.
682. 'When performance, &c., excused.
683. Impossible or unlawful condifians woid.
684. Conditions involving forfeiture, how construed.

SEc. 676. An obligation is conditional, when the rights or Obligation
duties of any party thereto depend upon the occurrence of tional "
an uncertain event.

SEc. 677. Conditions may be precedent, concurrent ot sub- | Condittons,
sequent. ds

SEc. 678. A condition precedent is ene which is to be per- Condition
formed before some right dependent therean accrues, or some
act dependent thereon is performed.

SEc..679. Conditions concarrent are thase which are mutu- Sonditions
ally dependent, and are to be performed at the same time.

17
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suronanent Skc. 680. A condition subsequent is one referring to a future

event, upon happening of which the obligation becomes no
longer binding upon the other party, if he chooses to avail
himself of the condition.

sccrformance,  Skc. 681. Before any party to an obligation can requiré an-

Hons.wpe®  other party to perform any act under it, he must fulfill all
conditions precedent thereto imposed upon himself; and must
be able, and offer, to fulfill all conditions concurrent, so im-
posed upon him, on the like fulfillment by the other party;
except as provided by the next section.

foren Per.. SEC. 682. If a party to an obligation gives notice to anoth-

exeused. er, before the latter is in default, that he will not perform the
same upon his part, and does not retract such notice before
the time at which performance upon his part is due, such other
party is entitled to enforce the obligation without previously
performing or offering to perform any conditions upon his
part, in favor of the former party.

aipessiblear  SEC. 683. A condition in a contract, the fulfillment of which
Honsvold.  jg impossible or unlawful, within the meaning of the Article
on the Object of Contracts; or which is repugnant to the na-

ture of the interest created by the contract, is void.

vonditions  8EC. 684. A condition involving a forfeiture must be strictly

fettare, how  jpterpreted against the party for whose benefit it is created.

construed.

CHAPTER 1V.

ALTERNATIVE OBLIGATIONS.

BrcTioN 685, Who has the right of sclection.
086. Right of selection, how lost.
(87, “Alternatives indivisible.
688. Nullity of one or more of alternative obligations.

ropno e the Sy, 685. If an obligation requires the performance of one

wlection. f two acts, in the alternative, the party required to perform
has the right of selcction, unless it is otherwise provided by
the terms of the obligation.
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Skc. 686. If the party having the right of selection between ,josies! pow
alternative acts does not give mnotice of his selection to the '**"
other party within the time, if any, fixed by the obligation
for that purpose, or, if none is so fixed, before the time at
which the obligation ought to be performed, the right of selec-
tion passes to the other party.
Skc. 687. The party having the right of selection between  Alternatives
alternative acts, must select one of them in its entirety, and
cannot select part of one and part of another, without the
consent of the other party.

Skc. 688. If one of the alternative acts required by an obli- Nulilty efone
gation is such as the law will not enforce, or becomes unlaw- }jtive obliga-
ful, or impossible of performance, the obligation is to be

interpreted as though the other stood alone.

TITLE III.

TRANSFER OF OBLIGATIONS.

8ectiox 689. Barden of obligation, not transferable.
690. Rights arising out of obligation, transferable.
691. Covenants running with land, what.
693, 693, 694. What covenants run with the land.
695. What covenants run with land when assigns arc named.
696. Who are bound by covenants.
697. Who are not.
698. Apportionment of covenants.

Skc. 689. The burden of an obligation may be transferred, ,Jurdenof |
with the consent of the party entitled to its bemncfit, but not transferable.
otherwise, except as provided by section 697.

SEc. 690. A right arising out of an obligation is the prop-, Bi&s,, o
erty of the person to whom it is due, and may be transferred goligstion
as such.

SEc. 691. Certain covenants, contained in grants of cstates Covemants
in real property, are appurtenant to such estates, and pass land: what.
with them, so asto bind the assigns of the covenantor, and

to vest in the assigns of the covenantee, in the same manner
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 as if they had personally entered into themi. Such coven'lnh

What cove-

nants run with

the land.

Same.

Bame.

What cove-

nante run with

land when
assigns are
uamed.

Who are
bound by
covenants,

Who are not.

Apportion-
ment of
covenants.

are said to run with the land.

Sxrc. 692, The only covenants wltich run withi the land, are
those specified i in this- 'lﬁtle, and those which ave incidental
thereto.

Sre. 693. Every covenant contmned in a grant of an oStaje
in real property, which is made for the direct benefit of the
property, or some part ¢ of it, then in existence, runs with the
land. ‘

Skc. 694. The last section includes covenants of warranty,
for quiet enjoyment, or for further assurance, on the part of a
grantor, and covenants for the payment of rent, or of taxes
or assessments upon the land on the part of a grantee.

SEC. 695. A covenant for the addition of s me new thing to
real property, or for the direct benefit of some part of the
property not then in existence or annexed thereto, when con-
tained in a grant of an estate in such property, and made by
the covenantor expressly for his assigns or to the assigns of the
covenantee, runs with the land so far only as the assigns thus
mentioned are concerned.

SEc. 696. A covenant running with the land binds those only
who acquire the whole estaite of tlie covenantor in some part
of the property.

Skc. 697. No one, merely by reason of having acquired an
estate subject to a covenant running with the land, is liable
for a breach of the covenant before he acquired the ‘&state, or
after he lias parted with it, or ceased to enjoy its benetits.

Skc. 698. Where several persons, holding by =everal titles,
are subject to the burden, or entitled to the benefit of a cove-
nant running with the land, it must be apportioned among
them accordmg to the \aluo of the property subject to it held,
by them respectively, if such value can be ascertained, and if
not, then according to their respective interests in ‘point of
quantity.
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"TITLE 1V.

EXTINCTION OF OBLIGATIONS.

Cuarrer 1. Pufom]ance o
TI. Offer of performante
111. Prevention of performance or offer.
1V. Accord and satisfaction.
V. Novation.
V1. Release. .

CHAPTER I

PERFORMANCE.

SecTiprs 699. Obligation extihzuished by performanice.
- 700, Perfornmnce by one of several jeint debtors.
<01. Perfarmance to ane of joint creditors. -
“02. Effect of directions by creditors.
708. Partial performance.
704. Payment, what.
70S. Applicnian of ‘general perforiance.
See. 699. Full performarce of an obligation, by the payty oObtizaton

whose duty it is to perform it, or by any other person on his: f,)':;'é’;}'(fé‘,'.’,f.‘.'.u
behalf, and with his assent, if accepted by the creditor extin-
guishes it.

Sgc. T00. Performance of an obligation, by one of several Pperformance

one of sever-

persons who are jointly liable tinder it, extingunishes the liabil- W jorme debioca,
ity of all.

Sec. 701. An obligation in favor of several persons is ex- Porformnce
nngulshed by performance rendered to any of them, except in creditors.
the case of a deposit made by owners in common, or in joint

ownership, which is regulated by the Title on D(‘p()“lt
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Skc. 702. If a creditor, or any one of two or more joint cred-
itors, at any time directs the debtor to perform his obligation
in a particular manner, the obligation is extinguished by
performance in that manner, even though the creditor does
not receive the benefit of such performance.

SEc. 703. A partial performance of an indivisible obligation
extinguishes a corresponding proportion thereof, if the ben-
efit of such performance is voluntarily retained by the cred-
itor, but not otherwise. If such partial performance is of such
a nature that the creditor cannot avoid retaining it, without
injuring his own property, his retention thereof is not pre-
sumed to be voluntary.

SEc. 704. Performance of an obligation for the delivery of
money only, is called payment.

SEc. 706. Where a debtor, under several obligations to
another, does an act, by way of performance, which is equally
applicable to two or more of such obligations, such perform-
ance is applied as follows:

1. If, at the time of performance, the intention or desire of
the debtor that such performance should be applied to the ex-
tinction of any particular obligation, is manifested to the
creditor, it is so applied;

2. If no such application is then made, the creditor, within
a reasonable time after such performance, may apply it
toward the extinction of any obligation, performance of which
was due to him from the debtor at the time of such perform-
ance; except that if similar obligations were due to him both
individually and as a trustee, he must, unless otherwise
directed by the debtor, apply the performance to the extinc-
tion of all such obligations in equal proportion; and an ap-
plication once made by the creditor cannot be rescinded with-
out the consent of the debtor;

3. If neither party makes such application, within the time
prescribed herein, the performance is applied to the extinction
of obligations in the following order; and, if there is more
than one obligation of a particular class, to the extinction of
all in that class, ratably:

(1.) Of an obligation due at the time of performance;

(2.) Of an obligation not voidable at the option of the
debtor;
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(3.) Of an obligation secured by a lien, or collateral under-
taking;

(4.) Of interest;

(5.) Of the obligation earliest in date of maturity;

(6.) Of the obligation which it is most for the interest of the
debtor to extinguish.

CHAPTER 1I.

OFFER OF PERFORMANCE.

8EcCTIOS 700. Obligation extinguished by offer of performance.
207. Offer of partial performance.
708. By whom to be made.
709. To whom to be made.
710. Where offer may be made.
711, 721. When offer must be made.
713. Compensation after delay in performance,
%14. Offer to be made in good faith. '
716. Conditional offer.
716. Ability and willingness, essential.
%17. Production of thing to be delivered, not necessary.
%18. Thing offered, to be kept separate.
719. Performance of condition precedent.
%20. Written receipts.
721. Extinction of pecuniary obligation.
©22. Objections to mode of offer.
723. Title to thing offered.
724 Custody of thing offered.
25. Effect of offer on accessories of obligation.
726. Creditor’s retention of thing which he refuses to accept.
%27. What excuses performance, &c.
728, 729, 730. Effect of prevention of performancec.
%31. Effect of refusal to accept performance before offer.

SEC. 706. Anobligation is extinguished by an offer of per- cxiingsimm
formamnce, made in conformity to the rules herein prescribed, Bﬁ-’r‘?«?ﬁ;:ﬂu-.
and with intent to extinguish the obligation.

SEC. 707. An offer of partial performance is of no effect.  orerof bartiul

SEC. 708. An offer of performance must be made by the vemae™ "

debtor, or by some person on his behalf and with his assent.
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Towhomto  Sgc. 709. An offer of performance must be made to the
creditor, orto any one of two or more joint creditors, or to a
person authorized by one or more of them to receive ar collert
what is due under the obligation, if such creditor or author-
ized person is present at the place where the offer may be
made; and if not, then to a notary public.

mayhereoer SEc. 710. In the absence of an express provision to the con-
trary, an offer of performance may be made, at the option of
the debtor:

1. At any place appointed by the creditor; or,

2. Wherever the person,to whom the offer ought to be
made, can be found; or, .

3. If such person cannét, with reasonable diligence, he
found within this Territory, and within a reasonable distance
from his residence or place of business, or if he evades the
debtor, then at his residence, or place of business, if the same
can, with reasonable diligence, be found within the"l‘erritory:
or,

4. If this cannot be domne, then at any place wntlun this
Territory.

menofer — SEc. 711. Where an obligation fixes a time for 1ts perform-

ance, an offer of performance must be made at that time, with-
in reasonable hours, and not before nor afterwards.

Baue. SEc. 712. Where an obligation does not fix the time for its
performance, an offer of performance may be made at any
time, before the debtor, upon a reasonable demand, has re-
fused to perform.

ahompensation SEc. 713. Where delay in performance is capable of exact
performance.  and entire compensation, and time has not been expressly
declared to be of the essence of the obligation, an offer of
performance, accompanied with an offer of such compensation.
may be made at any time after it is due, but without prejudice
to any rights acquired by the creditor or by any other person

in the meantime.

offer to he SEc. 714. An offer of performance must be made in good
made in good . . . . .
faith, faith, and in such manner as is most likely, under the circam-

stances, to benefit the creditor.

omonditional S, 715. An offer of performance must be free from any
conditions which the creditor is not bound on his part to per-
form.
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i et i s~ Abllity and
Sec. 716. An offer of performance is of no effect, if the per- Abiity anc

son making it is not able and willing to perform according to essential.
the offer.

SEc. 717. The thing to be delivered, if any, need not in any Ml;mgctg(;;:t
case b actually produced, upon an offer of performance, un- délivered. not
less the offer is accepted.

SEc. 718. A thing, when offered Ly way of performance,  in'32 oferd
must not be mixed with other things from which it cannot be *P*™'

separated immediately and without difficulty.

SEc. 719. When a debtor is entitled to the performance of a [erformance
condition precedent to, or concurrent with, performance on hisg precedent.
part, he may make his offer to depend upon the due perform-

ance of such condition.

SEc. 720. A debtor has a right to require from lis creditor Jyniter
a written receipt for any property delivered in performance of
his obligation.

SEc. 721. An obligation for the payment of money is extin- | Bxunetion of
guished by a due offer of payment, if the amount is immedi. oP!#atton-
ately deposited in the name of the creditor, with some bank
of deposit within this Territory, of good repute, and notice

thereof is given to the creditor.

Sec. 722. All objections to the mode of an offer of perform- _Objections 10
ance, which the creditor has an opportunity to state at the
time to the person making the offer, and which could be then
obviated by him, are waived by the creditor, if not then stated.

Skc. 723. The title to a thing duly offered in performance of Title to thinz
an obligation passes to the creditor, if the debtor at the time
signifies his intention to that effect.

SEc. 724. The person offering a thing, other than money, by yfutont el
way of performance, must, if he means to treat it as belong-
ing to the creditor, retain it as a depositary for hire, until the
creditor accepts it, or until he has given reasonable notice to
the creditor that he will retain it no longer, and, if with rea-
sonable diligence he can find a suitable depositary therefor,
until he has deposited it with such person.

SEc.725. An offer of payment or other performance, duly Efectof offer
made, though the title to the thing offered be not transferred °f °"satton.
to the creditor, stops the running of interest on the obligation,
and has the same effect upon all its incidents as a perform-
ance thereof. )

8
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renenerining,  SEC. 726. If anything is given to a creditor by way of per-
o eene " formance, which he refuses to accept as such, he is not bound
to return it without demand; but if he retains it, he is grata-

itous depositary thereof.

CHAPTER 11I1.

PREVENTION OF PERFORMANCE OR OFFER.

SeEcTION 727. What excuses performance, &c.
728, 29, 730. Effect of prevention of performance.
731, Effect of refusal to accept performance before offer.

pofomerenees  Skc. 727. The want of performance of an obligation, or of

te. an offer of performance, in whole or in part, or any delay
therein, is excused by the following causes, to the extent to
which they operate:

1. When such performance or offer is prevented or delayed
by the act of the creditor, or by the operation of law, even
though there may have been a stipulation that this shall not
be an excuse;

2. When it is prevented or delayed by an irresistible super-
human cause, or by the act of public enemies of this Territory
or of the United States, unless the parties have expressly
agreed to the contrary; or,

3. When the debtor is induced not to make it, by any act
of the creditor intended or naturally tending to have that
effect, done at or before the time at which such performance
or offer may be made, and not rescinded before that time.

vouttect of Ire- Skc. 728. If performance of an obligation is prevented by
formance. = the creditor, the debtor is entitled to all the benefits which he
would have obtained by its performance on both sides.

Skc. 729. If a debtor is dissuaded by his creditor from per-
formance, but is not actually forbidden to perform, he may,
at his option, omit to perform, and retain whatever he has re-
ceived under the contract, but he is entitled to nothing more.
Bame. SEc. 730. If performahce of an obligation is prevented by
any cause excusing performance, other than the act of the

Bame.
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creditor, the debtor is entitled to a ratable proportion of the
counsideration to which he would have been entitled upon full
performance, according to the benefit which the creditor re-
ceives from the actual performance.

SEc. 731. A refusal by a creditor to accept performance, ; fiffectof
made before an offer thereof, is equivalent to an offer and re- 8¢} perform-
fusal, unless, before performance is actually due, he gives no-

offer.
tice to the debtor of his willingness to accept it.

CHAPTER 1V.

ACCORD AND SATISFAGTION.

SzcTi0X 732, Accord, what.
%33. Effect of accords.
734. Satisfaction, what.
735. Accord of liquidated debt.

SEC. 732. Anaccord is an agreement to accept, in extinction Accord.what.
of an obligation, something to which the person agreeing to
accept is not otherwise entitled.

SEc. 733. Though the parties to an accord are bound to ex- yeomg: °f

ecute it, yet it does not extinguish the obligation until it is
fully executed.

SEcC. 734. Acceptance, by the creditor, of the consideration Satisfaction,
of an accord, extinguishes the obligation, and is called satis-
faction.

Sec. 736. Payment of an amount less than that of a liqui- ; A%E¥ o0,

dated debt then payable, is not a satisfaction thereof, though
accepted as such.
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CHAPTER V.

NOVATION.

SrcrioN 736. Novation, what.
737. Modes of novation.
738. Novation a contract.
739. Eflect of acceptance of new obligation.
740. Recission of novation.

whevatiom. SEc. 736. Novation is the substitution of a new obligation
for an existing one.
novatton. | SEc. 737. Novation is'made:

1. By the substitution of a new and higher obligation be-
tween the same parties, with intent to extinguish the old obli-
gation;

2. By the substitution of a new debtor in place of the old
one, with intent to release the latter; or, )

3. By the substitution of a new creditor in place of the old
one, with intent to transfer the rights of the latter to the former.

» ovntion Skc. 738. Novation is make by contract, and is subject to all
the rules concerning contracts in general.

Fmectorne- - Skc. 739. The acceptance, by a creditor, of a new obligation

wblizadon. — of the debtor for the payment of money only in satisfaction of
another obligation of as high degree, for the payment of a
specific sum of money only, then payable, does not extinguish
the latter obligation unless accepted as a satisfaction, under
section 735, but extends the time of payment until the new
obligation becomes payable.

Reciseionof  SEc, 740. When the obligation of a third person, or an

novatlon,
order upon such person, is accepted in satisfaction, the creditor
may rescind such acceptance, if the debtor prevents such per-
son from complying with the order, or from fulfilling the obli-
gation, or if, before the creditor can with reasonable diligence
reach such person, he becomes insolvent.
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CHAPTER VI.
RELEASE.

SECTION 741 Obligation cxtinguished by release.
742. Certain claims not affected by general release.
743. Release of several joint debtors.

SkEc. 741. An obligation is extinguished hy a release there- exmeishea
o . . b leanc
from given to the debtor by the creditor, upon a new consider- " "

ation, or under seal.

SEC. 742. A general release does not extend to claims which ,,‘;f',}&f{é.?,:&"ﬁ'}“
the creditor did not know or suspect to exist in his favay, at foor™ "

HCH,
the time of exccuting the release.

SEC. 743. A release of one of two or more jointdebtors does -,gjg;gﬁgi;;{
not extinguish the obligations of any of the others, unless they
are mere guarantors: nor does it affect their right to contribu-

tion from him.
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PART I1I.

CONTRACTS.

Trrie 1. Nature of a contract.
1I. Manner of creating contracts.
I11. Interpretation of contracts.
IV. Unlawful contracts.
V. Extinction of contracts.

TITLE 1.

NATURE OF CONTRACT.

Cuarter 1. Definition.
II. Parties.
III. Consent.
IV. Object.
V. Consideration.

CHAPTER 1.
DEFINITION.

SecTiOoN T44. Contract, what,
%745. Essential elements of contract.

SEc. 744. A contract is an agreement to do or not to do a
certain thing.

Contract,
hat.
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SEC. 745. It is essential to the existence of a contract that ,Esscntial

there should be: coutracts.
1. Parties capable of contracting;
2. Their consent;
3. A lawful object; and,
4. Sufficient cause or consideration.

CHAPTER II.

PARTIES.

SkcTION 46. Who may contract.
747. Minors, &ec.
748. Identification of parties necessary.
749. When contract for benefit of third person may be enforced.

SEc. 746. All persons are capable of contracting, except  Wio may

minors, persons of unsound mind, and persons deprived of
eivil rights.

SEC. 747. Minors, and persons of unsound mind, have only "o &
such capacity as is defined by Part I of tiie First Division of
this Code.

SEec. 748. It is essential to the validity ‘of the contract, not ,/dentification
only that the parties should exist, but that it should be pos- ecessars-

sible to identify them.
When contract

SEcC. 749. A contract, made expressly for the benefit of a b uen contx
third person

third person, may be enforced by him at any time before the pa; et
parties thereto rescind it. forced.

CHAPTER II1.

CONSENT.

SEcTION 750. Essentials of consent.
751. Consent when voidable.
752. Apparent consent, when not free.
%53. When deemed to have been obtained by fraud, &c.
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SEcTION T54.

755.

~=
4,

-

(DTN
. Constructive fraud.
759.
760.
761,
62,
. Mistake of law.

. Mistake of foreign laws.

. Mutuality of conscnt.

5. Communication of consent.

. Modec of communicating acceptance of proposal.

. When communication decmed complete.

. Acceptance by performance of conditions.

. Acceptance must be absolute.

. Revocation of proposal.

2. Revocation, how made.

3. Ratification of contract, void for want of consent.

. Assumption of obligation by acceptance of benefits.

W
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Duress, what.
Menace, what.

. Fraud, actual or constructive.

Actual fraud, what.

Actual fraud a question of fact.
TUndue influence, what.
Mistake, what.

Mistake of fact.

Ersentials of  Spe, 750. The consent of the parties to a coatract must be:

consent.,

1. Free;

2. Mutual; and,
3. Communicated by each to the other.

Consent,when  Spc, 751. A consent which is not free is nevertheless not ab-
solutely void, but may be rescinded by the parties, in the man-
ner prescribed by the chapter on Rescission.

conbparent o SEC. 752. An apparent consent is not real or free when ob-

voidable.

not free.

tained through:

1. Duress;
2. Menace;

3. Fraud;

4 Undue influence; or,
Mistake.

Whendeemed — Spe. 763. Consent is deemed to have been obtained through

to have been

taine™  one of the causes mentioned in the last section, only when it
would not have been given had such cause not existed.
Duress. what. 81, 764. Duress consists in:

1. Unlawful confinement of the person of the party, or of
liusband or wife of such party, or of an ancestor, descendant.
or adopted child of such party, husband or wife;

2. Unfawful detention of the property of any such person:

or,



CIVIL CODE. 145

3. Confinement of such persan, lawful in form, but fraudu-
lently obtained, or fraudulently made unjustly harassing or
uppressive.

Skc. 750. Menace consists in a threat:

1. Of such duress as is specified in fhe first and third sub-
divisions of the last section;

2. Of unlawful and violent injury to the person or property
of any such person as is specified in the last section: or,

3. Of injury to the character of any such person.

Fraud, actual

SEc. 756. Fraud is either actual or constructive. o o e

Mcnace,what.

SEc. 797. Actual fraud, within the meaning of this chapter,  Actual fraud,
consists in any of the following acts, committed by a party
to the contract, or with his connivance, with intent to deceive
another party thereto, or to induce him to enter into the con-
tract:

1. The suggestion, as a fact, of that which is not true, by
one who does not beliéve it to be true;

2. The positive assertion, in a manner not warranted by the
information of the person making it, of that which is not true,
though he believes it to be true;

3. The suppression of that which is true, by one having
knowledge or belief of the fact;

4. A promise made withont any intention of performing it;
or,

5. Any other act fitted to deceive.

Constructive

SEc. 758. Constructive fraud consists: frand, what.

1. In any breach of duty which, without an actually fraud-
ulent intent, gains an advantage to the person in fault, or any
one claiming under him, by misleading another to his preju-
dice, or to the prejudice of any one claiming under him; or,

2. In any such act or omission as the law specially declares
to be fraudulent, without respect to actnal fraund.

SEC. 759. Actual fraud is always a question of fact. ?;fgggg,{r;pm
act.
Sec. 760. Undue influence consists: Unduc Influ-

°nce.
1. In the use, by one in whom a confidence is reposed by
another, or who holds a real or apparent authority over him,
of such confidence or authority for the purpose of obtaining
an unfair advantage over him;
19
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2. In taking an unfair advantage of another’s weakness of
mind; or,

3. In taking a grossly oppressive and unfair advantage of
another’s necessities or distress.

Skc. 761. Mistake m‘ay be either of fact or of law.

Skc. 762. Mistake of fact is a mistake not caused by the
neglect of a legal duty on the part of the person making the
mistake, and consisting in:

1. An unconscious ignorance or forgetfulness of a fact past
or present, material to the contract; or,

2. Belief in the present existence of a thing material to the
contract, which does not exist, or in the past existence of such
a thing, which has not existed.

SEc. 763. Mistakes of law constitutes a mistake within the
meaning of this article only when it arises from:

1. A misapprehension of the law by all parties, all suppos-
ing that they knew and understood it and all making substan-
tially the same mistake as to the law; or,

2. A misapprehension of the law by one party, of which the
others are aware at the time of contracting, but which they do
not rectify.

SEc. 764. Mistake of foreign laws is a mistake of fact.

SEc. 765. Consent is not mutual, unless the parties all agree
upon the same thing in the same sense. But in certain cases
defined by the chapter on Interpretation, they are tobe deemed
so to agree without regard to the fact.

SEc. 766. Consent can be communicated with effect, only by
some act or omission of the party contracting, by which hein-
tends to communicate it, or which necessarily tends to such
communication.

Skc. 767. If a proposal prescribesrany conditions concern-
ing the communication of its acceptance, the proposer is not
bound unless they are conformed to: but in other cases any
reasonable and usual mode may be adopted.

SEc. 768. Consent is deemed to be fully communicated be
tween the parties as soon as the party accepting a proposal
has put his acceptance in the course of transmission to the
proposer, in conformity to the last section.
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SEc. 769. Performance of the conditions of a proposal, or ,ferfermance
the acceptance of the consideration offered with a proposal, is “cceptance.
an acceptance of the proposal.

Acceptance

SEc. 770. An acceptance must be absolute and unqualified, must be
or must include in itself an acceptance of that character, which ****""*
the proposer can separate from the rest,and which will con-
(in]clude the person accepting. A qualified acceptanceis a new

proposal.
SEc. 771. A proposal may be revoked at any time before praoseet o™ °f
its acceptance is commuicated to the proposer, but not after-
wards.
Skc. 772. A proposal is revoked: plevocation,
1. By the communication of notice of revocation by the
proposer to the other party, in the manner prescribed by sec-
tions 766 and 768, before his acceptance has been communica-
ted to the former;
2. By the lapse of the time prescribed in such proposal for
its acceptance, or if no time is so prescribed, the lapse of a
reasonable time without communication of the acceptance;
3. By the failure of the acceptor to fulfill a condition pre-
cedent to acceptance; or,
4. By the death or insanity of the proposer.
Ratification of

SEc. 773. A contract which is voidable solely for want of abtacion

due consent, may be ratified by a subsequent consent. for want of

SEc. 774. A voluntary acceptance of the Lenefit of a trans- of ahtiption
action is equivalent to a consent to all the obligations arising by acceptauce
from it, so far as the facts arc known, or ought to be known,
to the person accepting.

CHAPTER 1V.

OBJECT OF A CONTRACT.

SecTiox 775. Object, what.
716. Requisites of object.
7. Impossibility, what.
7T78. When contract wholly void.
T19. When contract partidlly void.
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Object, what.  Qpc, 775. The object of a contract is the thing which it is

agreed, on the part of the party receiving the consideration, to
do or not to do.
onjeguieltes of - Spc. 776. The object of a contract must be lawful when the
contract is made, and possible and ascertainable by the time
the contract is to be performed.
Sec. 777. Everything is deemed possible except that which
is impossible in the nature of things.

Impossibility,
what.

et emeny SEC. T78. Where a contract has but a single object, and such
void. object is unlawful, whether in whole or in part, or wholly im-

possible of performance, or so vaguely cxpressed as to be
wholly unascertainable, the entire contract is void.

et emeny  SEC. T79. Where a contract has several distinct objects, of

void, which one at least is lawful, and one at least is unlawful in
whole or in part, the contract is void as to the latter, and
valid as to the rest.

CHAPTER V.

CONSIDERATION.

SEcTION 780. Good consideration what.
781. ITow far legal or moral obligation is a good consideration.
82. Consideration lawful.
788. Effect of its illegality.
734. Consideration executed or exccutory,.
785. Executory consideration.
786. How ascertained.
187, 788. Effect of impossibility of ascertaining consideration,

Good coneld- Sy, 780. Any benefit conferred, or agreed to be conferned,

i wvhat.

rraom it upon the promiser, by any other person, to which the promiser
is not lawfully entitled, or any prejudice suffered, or agreed to
be suffered, by such person, other than such as he is at the
time of consent lawfully bound to suffer, as an inducement to
the promiser, is a good consideration for a promise.

oriow furdegal - SEC. 781. An existing legal obligation resting upon the

e aratiood promiser, or a moral obligation, originating in some benefit

conferred upon the promiser, of prejudice suffered by the
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promisee, is also a good consideration for a promise, to an ex-
tent corresponding with the extent of the obligation, but no
further or otherwise.
Consideration

Sec. 782. The consideration of a contract must be lawful.

within the meaning of section 827.

Skc. 783. If any part of a single consideration for one or .y .f '

more objects, or for several considerations for a single ohject,
is nnlawful the entire contract is void.
Consideration

Skc. 8. A consideration may be executed or executory, in .ceented or
whole orin part. In so far as it is executory, it is subject to "™
the provisions of Chapter IV of this Title.

SEc. 785. When a consideration is executory, it is not indi- oo
spensable that the contract should specify its. amount or the
means of ascertaining it. It may be left to the decision of a
third person, or regulated by any specified standard.

SEc. 786. When a contract does not determine the amount ghon aeer
of the consideration, nor the method by which it is to be ascer-
tained, or when it leaves the amount thereof to the discretion
of an interested party, the consideration must be so much
money as the object of the contract is reasonably worth.

SEc. 787. VWhere a contract provides an cxclusive 1net110d“mxp"','g§}‘;’,‘;h
by which its consideration is to be ascertained, which method f asqentaining
is on its fade impossible of execution, the entire contract is
vuid.

SEc. 788. Where a contract provides an exclusive method Sm+
by which its consideration is to be ascertained, which method
appears possible on its face, but in fact is, or becomes, im-
possible of execution, such provision only is void.
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TITLE II.

MANNER OF CREATING CONTRACTS

SkcetioN 789. Contracts express or implied.
790. Express contract, what.
791. Implied contract, what.
792. What contracts may be oral.
793. Contract not in writing through fraud, wmay be enforced aguninst
fraudulent party.
794. What contracts must be written.
795. Effect of writing.
796. Contract in writing takes effect when.
797. Provisions of chapter on transfers of real property.
798. Scal, what.
799. Effect of seal.

Skc. 789. A contract is either express or implied.

SEc. 790. An express contract is one, the terms of which are
stated in words.

Skc. 791. An implied contract is one, the existence and
terms of which are manifested by conduct.

Sec. 792. All contracts may be oral, except such as arc spe-
cially required by statute to be in writing.

SEc. 793. Where a contract, which is required by law to be
in writing, is prevented from being put into writing by the
fraud of a party thereto, any other party who is by such fraud
led to believe that it is in writing, and acts upon such belief
to his prejudice, may enforce it against the fraudulent party-.

SEc. 794. The following contracts, or some memorandum
thereof, expressing the parties, their consent and the object of
the contract, must be’in writing, subscribed by the party to be
charged thereby, or by his agent for the purpose:

1. An agreement that, by its terms, cannot be fully per
formed within one year;

2. An agrecment made upon consideration of marriage.
other than mutnal promises to marry.
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SEc. 795. The execution of a contract in writing, whether Jifiec: °f

the law requires it to be written or not, supersedes all the oral
negotiations or stipulations concerning its matter, which pre-
ceded or accompanied the execution of the instrument.

Contract In

Skc. 796. A contract in writing takes effect npon its delivery it takes
to the party in whose favor it is made, or to his agent. offect, When.
Provisions of.

SEc. 797. The provisions of the chapter on Transfers in chapteron

transfers of real

General, concerning the delivery of grants, absolute and con- property.
ditional, apply to all written contracts.

SEc. 798. A corporate or official seal may be affixed to an  Se! what
instrument by a mere impression upon the paper or other ma-
terial on which such instrument is written. All other seals
may be made by writing the word ‘“seal” opposite the name
of the person signing or executing the-instrument of writing.

SEc. 799. A seal is presumptive evidence of a consideration. Effect of seal

TITLE III.

INTERPRETATION OF CONTRACTS.

S8ecTioR 800. Uniformity of interpretations.
801. Contracts, how to be interpreted.
802. Intention of parties, how ascertained.
803. Intention to be ascertained from language.
804. Interpretation of written contracts.
805. Writing, when disregarded.
808. Effect to be given to every part of contract.
807. Beveral contracts when taken together.
808. Interpretation in favor of contract.
809. Words to be understood in usual sense.
810. Technical words.
811. Law of place.
812. Contracts explained by circumstances.
813. Contract restricted to its evident object.
814. Interpretation in sense in which promiser believed promisce to
rely.
815. Particular clause subordinate to gencral intent.
816. Contract, partly written and partly printed.
817. Repugnancies, how reconciled.
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SecTioN 818. Inconsistent words rejected.
819. Words to be taken most strongly against whom.
820. Reasonable stipulations, when implicd.
821. Necessary incidents implied.
822. Time of performance of contract.
82:3. Time, when of essence.
824. When joint and several.
825. Exccuted and executory contracts, what.
eermiof  SEC. 800. All contracts, whether public or private, sealed or
unsealed, are to be interpreted by the same rules; except as
otherwise provided by this Code.
Cantractn. Skc. 801. A contract must be so interpreted as to give effect
fmervreted: — to the mutual intention of the parties, as it existed at the
time of contracting, so far as the same is ascertainable and
lawful.

panttentiens’t SEc. £02. For the purpose of ascertaining the intention of
the parties to a contract, if otherwise doubtful, the rules given

ascertained.
in this chapter are to be applied.

alentlonta  SEC. 803. The language of a contract is to govern its inter-

from language: pretation, if the language is clear and explicit, and does not
’ (2} =) )
involve an absurdity.
Interpretation  Spc. 804. When a contract is reduced to writing, the inten-

of written

contract. tion of the parties is to be ascertained from the writing alone,
if possible; subject, however, to the other provisions of this
Title.

diemei"®  SEc. 805. When through fraud, mistake, or accident, a writ-

ten contract fails to express the real intention of the parties.
such intention is to be regarded, and the erroneous parts of
the writing disregarded.

Effecttobe  Spc. 806. The whole of a contract is to be taken together,

given to every

Jartof con- g0 as to give effect to every part, if reasonably practicable.
each clause helping to interpret the others.

reveral con- Sy¢. 807. Several contracts relating to the same matters, be-

taken together. tyaen the same parties, and made as parts of substantially
one transaction, are to be taken together.

pimerpretation  SEe. 808. A contract must receive such an interpretation as

tract. will make it lawful, operative, definite, reasonable, and capa-
ble of being carried into effect, if it can be done without vio-
lating the intention of the parties.

Words fa he SEc. £09. The words of a contract are to be understood in

understood in

wsmalvenve.— tlejr ordinary and popular sense, rather than according to
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their strict legal meaning; unless used by the parties in a
technical sense, or unless a special meaning is given to them
by usage, in which case the latter must be followed.

8Ec. 810. Technical words are to be interpreted as usually Technical
understood by persons in the profession or business to which
they relate, unless clearly used in a different sense.

SEc. 811. A contract is to be interpreted according to the Lawof place.
law and usage of the place where it is to be performed; or, if
it does not indicate a place of performance, according to the
law and usage of the place where it is made.

Sec. 812. A contract may be explained by reference to the Contract
cirenmstances under which it was made, and the matter to circamstances.
which it relates.

Skc. 813. However broad may be the terms of a contract, it Contract '
extends only to those things concerning which it appears that evident object.

the parties intended to contract.

Sec. 814. If the terms of a promise are in any respect am- [Interpretation
bignous or uncertain, it must be interpreted in the sense in yhichrromiser
which the promiser believed, at the time of making it, that t*eetorelx.
the promisee understood it.

Skc. 815. Particular clauses of a contract are subordinate ,Farticular =~
to its general intent. pate to general
Sec. 816. Where a contract is partly written and partly, Sonimetrar
printed, or where part of it is written or printed under the spe- pertly printed.
cial directions of the parties, and with a special view to their
intention, and the remainder is copied from a form originally
prepared without special reference to the particular parties
and particular contract in question, the written parts control
the printed parts, and the parts which are purely original
control those which are copied from a form. And if the two
are absolutely repugnant, the latter must be so far disre-
garded.

8kEc. 817. Repugnancy in a contract must be reconciled, if Repugnancles,
possible, by such an interpretation as will give some effect to
the repugnant clause, subordinate to the general intent and

purposes of the whole contract.

8Ec. 818. Words in a contract which are wholly inconsis-  Jaconsietent
tent with its nature, or with the main intention of the parties,
are to be rejected.

20
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arordstobe  Src. 819. Incases of uncertainty not removed by the preced-

e whom. iNg rules, the language of a contract should be interpreted
most strongly against the party who caused the uncertainty
to exist. The promiser is presumed to be snch party, except
in a contract between a public officer or body, as such, and a
private party, in which it is presumed that all uncertainty
was caused by the private party.

aicaonatle  SEc. 820. Stipulations which are necessary to make a con-
when implied. {ract reasonable, or conformable to usage, are implied, in re-
spect to matters concerning which the contract manifests no

contrary intention.

( Noceseary SEc. £21. All things that in law or usage, are considered as
implied. incidental to a contract, or as necessary to carry it into effect,
are implied therefrom, unless some of them are expressly
mentioned therein, when all other things of the same class are

deemed to be excluded.

tcNme of per- Skc. 822. If no time is specified for the performance of an
contract. act required to be performed, a reasonable time is allowed.
If the act is in its nature capable of being done instantly, as
for example, if it consists in the payment of money only, it
must be performed immediately upon the thing to be done

being exactly ascertained.

eolme, whenof  SpC. 823. Time is never considered as of the essence of a
contract, unless by its terms expressly so provided.

rponcon . SEC. 824, Where all the parties who unite in a promise re-

reveral. ceive some benefit from the consideration, whether past or
present, their promise is presumed to be joint and several.
Bame. SEC. 826. A promise, made in the singular number, but exe-

cuted by several persons, is presumed to be joint and several.

o Executedand  SgC. 826. An executed contract is one, the object of which

tracts, what.  jg fully performed. All others are executory.
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TITLE 1IV.

UNLAWFUL CONTRACTS.

8Szcrios 837. What is unlawful.
828. Certain contracts unlawful.
829. Penalties void.
830. Contracts fixing damages, void.
831. Exception.
832. Restraints upon legal proceedings.
833. Contract in restraint of trade void.
834. Exception in favor of sale of good will.
835. Exception in favor of partnership arrangements
836. Contract in restraint of marriage, void.
SEc. 827. That is not lawful which is: What is
1. Contrary to an express provision of law; unlawful.
2. Contrary to the policy of express law, though not ex-
pressly prohibited; or,
3. Otherwise contrary to good morals.
SEc. 828. All contracts which have for their object, directly ,Certaincon
or indirectly, to exempt any one from responsibility for his
own fraud, or willful injury to the person or property of an-
other, or violation of law, whether willful or negligent, are
against the policy of the law.

SEc. 829. Penalties imposed by contract for any non-per- Pepaitiesvold.
formance thereof, are void. But this section does not render
void such bonds or obligations, penal in form, as have here-
tofore been commonly used; it merely rejects and avoids the
penal clauses.

SEc. 830. Every contract, by which the amount of damage 4355 samages,
to be paid, or other compensation to be made, for a breach of ™%
an obligation, is determined in anticipation thereof, is to that
extent void, except as expressly provided by the next section.
SEc. 831. The parties to a contract may agree therein upon Exceptions.
an amount which shall be presumed to be the amount of dam-
age sustained by a breach thereof, when, from the nature of
the case, it would be impracticable or extremely difficult to
fix the actual damage.
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e e Skc. 832. Every stipulation or condition in a contract, by
proceedings.  (which any party thereto is restricted from enforcing his rights
under the contract by the usual legal proceedings in the ordi-
nary tribunals, or which limits the time within which he may
thus enforce his rights, is void.
Contract in

reontract | SkEc. 833. Every contract by which any one is restrained
trade, vold.  from exercising a lawful profession, trade or business of any

kind, otherwise than as provided by the next two sections, is
to that extent void.

Execption 1n SEc. 834. One who sells the good will of a business may
good will. agree with the buyer to refrain from carrying on a similar
business within a specified county, so long as the buyer, or
any person deriving title to the good will from him, carries on

a like business therein.

Exception in  SEC. 830. Partners may, upon or in anticipation of a disso-
favor o . . .
partnership  lntion of the partnership, agree that none of them will carry
arrangements. o e . T eaLs o

on a similar business within the same city or town where the

partnership business has been transacted, or within a specified

part thereof.
remhiract ln SEC. 836. Every contract in restraint of the marriage of any
marriage, void.

person, other than a minor, is void.

TITLE V.

EXTINCTION OF CONTRACTS.

Cuarrer 1. Contracts, how cxtinguished.
TI. Rescission.
I1I. Alteration and cancellation.

CHAPTER 1.
CONTRACTS HOW EXTINGUISHED.

Sontrac,how  Sgc. 837. A contract may be extinguished in like manner
; with any other obligation, and also in the manner prescribed
by this Title.
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CHAPTER II.

RESCISSION.

SecTIoX 838. Rescission extinguishes contract.
839. When party may rescind.

840. When stipulations against right to rescind do not defeat it.
841. Rescission, how effected.

157

Reclsslon

SEc. 838. A contract is extinguished by its rescission. contract et

Skec. 839. A party to a contract may rescind the same in the
following cases only:

1. If the consent of the party rescinding, or of any party
jointly contracting with him, was given by mistake, or ob-
tained through duress, menace, fraud or undue influence, ex-
ercised by or with the connivance of the party as to whom he
rescinds, or of any other party to the contract jointly interest-
«d with such party;

2. If, through the fault of the party as to whom he rescinds,
the consideration for his obligation fails, in whole or in part;

3. If such consideration becomes entirely void from any
cause;

4. If such consideration, before it is rendered to him, fails
in a material respect, from any cause; or,

b. By consent of all the other parties.

SEc. 840. A stipulation that errors of description shall not,

When party

may rescind.

‘When stipu-
ations agains:

avoid a contract, or shall be the subject of compensation, or :lzht to rscind

both, does not take away the right of rescission for fraud, nor
for mistake, where such mistake is in a matter essential to the
inducement of the contract, and is not capable of exact and
entire compensation.

SEc. 841. Rescission, when not effected by consent, can be
accomplished only by the use, on the part of the party re-
scinding, of reasonable diligence to comply with the following
rales:

1. He must rescind promptly, uwpon discovering the facts
which entitle him to rescind, if he is free from duress, menace,

do not defeat i:.

Rescission
how cffected.
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undue influence, or disability, and is aware of his right to re-
scind; and,

2. He must restore to the other party every thing of value
which he has received from him under the contract; or must
offer to restore the same, nupon condition that such party shall
do likewise, unless the latter is unable, or positively refuses,
to do so.

CHAPTER III.

ALTERATION AND CANCELLATION.

SEcTiON 842. Altcration by consent.
843. Sealed contracts, how modified.
844, Extinction by cancellation, &c.
845. Extinction by unauthorized altcration.
840. Alteration of duplicate, not to prejudice.

cAlteraton by SEC. 842. A contract not under seal may be altered in any
respect by consent of the parties, upon a sufficient considera-
tion; and is extinguished thereby to the extent of the alter-
ation.

Sealedoon-  SEC. 843. A contract under seal may be altered by an agree-

modified. ment under seal, or by an executed agreement without seal:
and not otherwise, except as to the time of performance, which

may be extended by any form of agreement.

Extinction hy  SEC. 844. The destruction or cancellation of a written con-
canceliaiond€ tract, or of the signature of the parties liable thereon, with
intent to extinguish the obligation thereof, extingunishes it as

to all the parties consenting to the act.

aoxtinetionby  Skc. 846. The intentional destruction, cancellation or mate-
alteration. — rig] alteration of a written contract, by a party entitled to anyv
benefit under it, or with his consent, extingunishes all the exec-
utory obligations of the contract in his favor, against parties

who do not consent to the act.

Alterationof  SEC. 846. Where a contract is executed in duplicate, an al-
duplicate not to b

prejudice. teration or destruction of one copy, while the other exists, is
not within the provisions of the last section.
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PART III.

OBLIGATIONS IMPOSED BY LAW.

SecTION 847. Abstinence from injury.
848. Fraudulent deceit.
#49. Deceit, what.
850. Deceit upon the public, &e.
851. Restoration of thing wrongfully acquired.
832. When demand necessary.
853. Responsibility for willful acts, negligence, &c.
834. Other obligations.

SEc. 847. Every person is bound, without contract, to ab- fribatinence
stain from injuring the person or property of another, or in-
fringing upon any of his rights.

SEc. 848. One who willfully deceives another, with intent to  Frandulent
induce him to alter his position to his injury or risk, is liable
for any damage which he thereby suffers.

SEC. 849. A deceit, within the meaning of the last section, is Decelt. what.
either:

1. The suggestion as a fact, of that which is not trne, by
one who does not believe it to be true;

2. The assertion, as a fact, of that which is not true, by one
who has no reasonable ground for believing it to be true;

3. The suppression of a fact, by one who is bound to dis-
close it, or who gives information of other facts which are
likely to mislead for want of communication of that fact; or,

4. A promise, made without any intention of performing it.

SEc. 850. One who practices a deceit with intent to defraud , Qerei\\\>p.
the public, or a particular class of persons, is deemed to have
intended to defraud every individual in that class, who is ac-

tually misled by the deceit.

SEc. 851. One who obtains a thing without the consent of feioraiien
its owner, or by a consent afterwards-rescinded, or by an un- ™ scquired.
lawful exaction which the owner could not at thetime prudent-

1y refuse, must restore it to the person from whom it was thus
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obtained, unless hie has acquired a title thereto superior to that
of such other person, or unless the transaction was corrupt
and unlawful on both sides.

pependemand  Skc. 862. The restoration required by the last section must
be made without demand; except where a thing is obtained by
mutual mistake, in which case the party obtaining the thing
is not bound to return it until he has notice of the mistake.

(Rosnoneiblitty  SEc. 863. Every one is responsible, not only for the result
negligonce, &c. of his willful acts, but also for an injury occasioned to another
by his want of ordinary care or skill in the management of
his property or person; unless the latter has, willfully, or by
want of ordinary care, incurred the risk of such injury. The
extent of liability in such cases is defined by the Title on

Compensatory Relief.

obiations. SEc. 864. Other obligations are prescribed by the First and
Second Division of this Code.
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PART IV.

OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS.

TiTLE 1. Sale.
II. Exchange.
II1. Deposit.
IV. Loan.
V. Hiring.
VI. Service.
VII. Carriage.
VIII. Trust.
IX. Agency.
X. Partnership.
XI. Insurance.
XII. Indemnity.
XIII. Guaranty.
XIV. Lien.
XV. Negotiable instruments.
XVI. General provisions.

TITLE 1.
SALE.

Cuarrer 1. General provisions.
II. Rights and obligations of the seller:
IIL. Rights and obligations of the buyer.
1V. Sale by auction.
21
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CHAPTER 1.

GENERAL PROVISIONS.

AnricrLe 1. Sale.
TI. Agreements for sale.
II1. Form of the contract.

ARTICLE I

SALE.
SEcTIOR 8535. Sale, what.
836. Subject of sale.
Sule.what.  Sgc. 8506. Sale is a contract by which, for a pecuniary con-

sideration, called a price, one transfers to another an interest
in property.

Bubjectofeale  Jpc. 856. The subject of sale must be property, the title to
which can be immediately transferred from the seller to the

buyer.

ARTICLE II.

AGREEMENTS FOR SALE.

SEcTiox 857. .\grcement for sale.
838, Agreement to sell.
859. Agreement to buy.
860. ‘Agrecment to sell and buy.
861. What may be the subject of the contract.
862. Agreement to sell real property.
863. Usual covenants in deeds of grant.
864. Language of usual covenants.
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Skc. 867. An agreement for sale is either: g grooment
1. An agreement to sell;

2. An agreement to buy; or,

3. A mutual agreement to sell and buy.

Skc. 858. An agreement to sell is a contract by which one  Asreomentto
engages, for a prl(e, to transfer to another the title to a cer-
tain thing.

SEc. §59. An agreement to buy is a contract by which one, Agreement to
engages to accept from another, and pay a price for the title
to a certain thing.

SkEc. 860. An agreement to sell and buy is a contract by  Asresmentto
which one engages to transfer the title to a certain thing to )
another, who engages to accept the same from him, and to
pay a price therefor.

SEc. 861. Any property, which, if in existence, might be the , What may be
subject of sale, may be the subject of an agreement for a thecontract.

sale, whether in existence or not.

SEc. 862. An agreement to sell real property binds the seller  Agresment to
to execute a grant in the form and manner prescribed by the -

chaptcr on Transfers of Real Property.

* SEc. 863. An agreement on the part of a seller of real prop- poeesh Sove,
erty to give the usual covenants, binds him to insert in the *5™"
grant, covenants of seizin, quiet enjoyment, further assun-
rance, gencral warranty, and against incumbrances. -

SEc. 864. The covenants mentioned in the last section must , La15aeee of
be in substance as follows: nants.

**The party of the first part covenants with the party of the
second part, that the former is now seized in fee simple of the
property granted; that the latter shall enjoy the same with-
out any lawful disturbance; that the same is free from all in-
cumbrances; that the party of the first part, and all persons
acquiring any interest in the same through or for him, will,
on demand, execute and deliver to the party of the second
part, at the expense of the latter, any further assurance of
the same that may be reasonably required; and that the party
of the first part will warrant to the party of the second part
all the said property against every person lawfully claiming
the same.”
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ARTICLE III.

FORM OF THE CONTRACT.

SEcTION 885. Contract for sale of personal property.
86§. Contract to manufacture.
867. Contract for sale of real property.
868. Transfer of real propérty.

Conniact for

weofpernonal  SEC. 8680. No sale of personal property, or agreement to
TS buy or sell it, for a price of fifty dollars or more, is valid un-
less:

1, A memorandum of the contract, showing the panrties.
tiieir consent, and the subject of sale, is made in writing, and
subscribed by the party to be charged; or,

2. The buyer accepts and receives part of the thing sold.
or, when it consists of a thing in action, part of the evidences
thereof; or,

3. The buyer, at the time of sale, pays a part of the price.

Contract to

antrsct o SEc. 866. An agreement to manufacture a thing, from mate-
rials furnished by the manufacturer or by another person, is
not within the provisions of the last section.

Contraet for

bk SEC. 867. No agrcement for the sale of real property, or of

propeety. any estate therein, is valid, unless a memorandum thereof,
showing the parties, their consent, and the subject of sale, is
made in writing, and subscribed by the party to be charged,
or unless the contract has been partially pcrformed by the
party seeking to enforce it, and such part performance has
been accepted by the other.

TVransfer of

ronl property. SEc. 868. The form of a transfer of real property is descril-
cd by the chapter on such transfers.
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CHAPTER,II.

RIGHTS AND OBLIGATIONS OF TIIE SELLER.

ArxricrevI. Rights and duties before delivery.
II. Delivery.
III. Warranty.

ARTICLE I.

RIGHTS AND DUTIES BEFORE DELIVERY.

SEcTIoN 869. When seller must act as depositary.
870. When seller may resell.

SEc. 869. After personal property has been sold, and until
the delivery is completed, the seller has the rights and obliga-  When sclle
tions of a depositary for hire, except that he must keep the depositary.
property, without charge, until the buyer has had a reasona-
ble opportunity to remove it.

SEc. 870. If a buyer of personal property does not pay for
it according to contract, and it remains in the possession of , Jien teller
the seller, after payment is due, the seller may rescind the sale,
or may enforce his lien for the price in the manner prescribed

hy the Title on Liens.



tions ax to man-

within rearona-

CIVIL CODE.

ARTICLE II.
DELIVERY.

Secrion 871. Delivery on demand.
872. Delivery, where made.
873. Expense of transportation.
874. Notice of election as to delivery.
875. Buyer's directions as to manner of sending thing sold.
876. Delivery to be within reasonable hours.

Skc. 871. One who sells personal property, whether it was
in his possession at the time of sale, or not, must put it into
a condition fit for delivery, and deliver it to the buyer within
a reasonable time after demand, unless he has a lien thereon.

SEc. 872. Personal property sold is deliverable at the place
where it is at the time of the sale or agreement to sell, or, if it
is not then in existence, it is deliverable at the place where it
is produced.

SEc. 873. One who sells personal property must bring it te
his own door, or other convenient place, for its acceptance by
the buyer, but further transportation isat the risk and expense
of the buyer.

Skc. 874. When either party to a contract of sale has an
option as to the time, place, or manner of delivery, he must
give the other party reasonable notice of his choice; and if he
does not give such notice within a reasonable time, his right
of option is waived.

Sec. 875. If a seller agrees to send the thing sold to the
buyer, he must follow the directions of the latter as to the
manner of sending, or it will be at his own risk during its
transportation. If he follows such directions, or if, in the
absence of special directions, he uses ordinary care in forward-
ing the thing, it is at the risk of the buyer.

Skc. 876. The delivery of a thing sold can be offered or de-
manded only within reasonable hours of the day.
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ARTICLE III.

WARRANTY.

SgcTioN 877, Warranty, what.
878. No implied warranty in mere contract of sale.
879. Warranty of title to personal property.
880. Warranty on sale by sample.
881. When seller knows that buyer relies on his statcinents, &c.
882. Merchandise not in existence.
833, Manufacturer's warranty against latent defects.
¥34. Thing bought for particular purpose. ' *’
885. When thing cannot be examined by buyer.
886. Trade marks,
837. Other marks.
883. Warranty on sale of written instrument.
889, Warranty of provisions for domestic usc.
890. Warranty on sale of good will.
891. Warranty upon judicial sale.
892. Effect of general warranty.

SEc. 877. A warranty is an engagement by which a seller ,Karaotr.
assures to a buyer the existence of some fact affecting the
transaction, whether past, present or future.

Skc. 878. Except as prescribed by this article, a mere con-  Nobnpiled

mere contract

tract of sale or agreement to sell does not imply a warranty. Jfine:

Skc. 879. One who sells or agrees to sell personal property, pnTants of
as his own, thereby warrants that he has a good and unin- propenty.

cumbered title thereto.
Warranty on

Skc. 880. One who sells or agrees to sell goods by sample, e by sample.
thereby warrants the bulk to be equal to the sample.

SEc. §81. One who sells or agrees to sell personal property, , When seller
knowing that the buyer relies upon his advice or judgment, o5t retes on
thereby warrants to the buyer that neither the seller, nor any *
agent employed by him in the transaction, knows the exis-
tence of any fact concerning the thing sold which would, to
his knowledge, destroy the buyer’s inducement to buy.

1 1 Merchandi«
Skec. 882. One who agrees to sell merchandise not then in Merchandice

existence, thereby warrants that it shall be sound and mer-
chantable at the place of production contemplated by the par-
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ties, and as nearly so, at the place of delivery, as can be se-
cured by reasonable care.
wasnafacture’s — Src. 883. One who sells or agrees to sell an article of his
seainat lastent ,wp manufacture, thereby warrants it to be free from any
latent defect, not disclosed to the buyer, arising from the pro-
cess of manufacture, and also that neither he nor his agent
in such manufacture has knowingly used improper materials

therein.

Thing | ht . .
for puriicnlar  SEC. 884. One who manufactures an article under an order

parke for a particular purpose, warrants by the sale that it is reason-
ably fit for that purpose.

can motbe™®  SEC. 886. Omne who sells or agrees to sell merchandise inac-
Trered by * ceggible to the examination of the buyer, thereby warrants

that it is sound and merchantable.

Trade marks.  Qpc. 886. One who sells or agrees to sell any article to which
there is affixed or attached a trade mark, thereby warrants
that mark to be genuine, and lawfully used.

Other marks.  Spc. 887. One who sells or agrees to sell any article to which
there is affixed or attached a statement or mark to express
the quantity or quality thereof, or the place where it was in
whole or in part produced, manufactured or prepared, there-
by warrants the truth thereof.

savarnanty on - SEC. 888. One who sells or agrees to sell an instrument pur-

lustruments. . porting to bind any one to the performance of an act, thereby
warrants the.instrument to be what it purports to be, and to
he binding according to its purport upon all the parties there-
to: and also warrants that he has no knowledge of any facts
which tend to prove it worthless, such as the insolvency of any
of the parties thereto, where that is material, the extinction
of its obligations or its invalidity for any cause.

proviienciol  Skc. 889. One who makes a business of selling provisions:
domentlc ure. - for domestic use, warrants, by a sale thereof, to one who buys
for actual consumption, and not for the purpose of sale, that

they are sound and wholesome.

aareof wona”  SEC. 890. One who sells the good will of a business, thereby

win. warrants that he will not endeavor to draw off any of the cus-
tomers.

i SEc. 891. Upon a judicial sale, the only warranty implied is

sale, that the seller does not know that the sale will not pass a good

title to the property.
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SEC. 892. A general warranty does not extend to defects in- g1 corrnie™

consistent therewith, of which the buyer was then aware, or
which were then'easily discernible by him, without the exer-
cise of peculiar skill; but it extends to all other defects.

CHAPTER IIL

RIGHTS AND QBLIGATIONS OF THE BUYER.

SecTIOoX 89, Price, when to be paid.
894. Right to inspect goods.
8935. Rights in case of breach of warranty.

SEC. §93. A buyer must pay the price of the thing sold on (ohrice: whos
its delivery:; and must take it away within a reasonable time
after the seller offers to deliver it.

SEc. 894. On an agreement for sale, with warranty, the rightro
buyer has a right to inspect the thing sold, at a reasonable nepest goods.
time, before accepting it; and may rescind the contract if the
seller refuses to permit him to do so.

Sx=c. 895. The breach of a warranty entitles the buyer to Rightsin casc

of breach of
rescind an agreement for sale, but not an executed sale, unless warranty.

the warranty was intended by the parties to operate as a con-
dition.

CHAPTER 1V.

SALE BY AUCTION.

SxcTiox 896. Sale by auction, what.
897. Sale, when completc.
1898. Withdrawnal of bid.

22
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809. Sale under written conditions.

900. Rights of buyer upon sale without reserve.
901. By-bidding.

002. Auctioncer’s memorandum of sale.

gialebyauc-  Spc. 896. A sale by auction iy a sale by public outery to the
highest bidder on the spot.

ecomle. whea Skc. 897. A sale by auction is complete when the auctioneer
publicly announces, by the fall of his hammer, or in any other
customary manner, that the thing is sold.

Skc. 898. Until the announcement mentioned in the last sec-
tion has been made, any bidder may withdraw his bid, if he
does so in a manner reasonably sufficient to bring it to the
notice of the auctioneer.

whaleunder  Sgc. 899. When a sale by auction is made upon written or
tione. printed conditions, such conditions cannot be moditied by any
oral declaration of the auctioneer, except so far as they are

for his own benefit.

plightnof Skc. 900. If, at a sale by auction, the auctioneer, having au-
without reserve thority to do so, publicly announces that the sale will he with-
out reserve, or makes any announcement equivalent thereto,
the highest bidder in good faith has an absolute right to the
completion of the sale to him; and upon such a sale, bids by

the seller or any agent for him are void.

By-biading.  Sgc. 901. The employment by a seller at a sale by auction,
without the knowledge of the buyer, of any person to bid at
the sale, without an intention on the part of such bidder to
buy, and on the part of the seller to enforce his bid, is a fraud
upon the buyer, which entitles him to rescind his purchase.

Auctioneer's  SEC. 902. When property is sold by auction, the auctioneer,
orsae "™ or his partner or clerk, may enter in a sale book, at the time
of the sale, a memorandum specifying the name of the person
for whom he sells, the thing sold, the price, the terms of sale,
and the name of the buyer. A memorandum thus made
binds both parties in the same manner as if made by them-

selves.

Withdrawal
of bid.
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TITLE 1I.

EXCIHHANGE.

SecrioN 903. Exchange, what.
904. Form of contract.
905. Parties have rights and obligntions of sellers and buyers.
906. Warranty of money.

SEc. 903. Exchange is a contract by which the parties mu.  Exchange.
tually give, or agree to give, one thing for another, nelther
thing, or both things, being money only.

Skc. 904. The provisions of section £65 apply to all ex- JFormeof
changes in which the value of the tlnng to be given by either
party is fifty dollars or more.

8Ec. 905. The provisions of the Title on sale apply to ex-  Fartleshave
changes. Each party has the rights and obligations of a Za'on of =l
seller as to the thing which he gives, and of a buyer as to that
which he takes.

S8ec. 906. On an exchange of money. each party thereby  \warrantyof
warrants the genuineness of the money given by him.
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TITLE III.

DEPOSIT.

Caarter 1. Deposit in general.
II. Deposit for keeping.
1II. Deposit for exchange.

CHAPTER 1.

DEPOSIT IN GENERAL.

ArticLE 1. Nature and creation of deposit.
II. Obligatious of the depositary.

ARTICLE 1.

NATURE AND CREATION OF DEPOSIT.

S8kctioN 907. Deposit, kinds of.
908. Voluntary deposit, how made.
909, 910" Involuntary deposit, how made.
911. Deposit for keeping, what.
912. Deposit for exchange, what.

L Dspost, SEC. 907. A deposit may be voluntary or involuntary; and
nenor for safe keeping or for exchange.

dowarintery, SEC. 908. A voluntary deposit is made by one giving to

made. another, with his consent, the possession of personal property

to keep for the benefit of the former, or of a third party. The
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person giving is called the depositor, and the person receiving
the depositary.
SEC. 909. An involuntary deposit is made: doponnt R

made,

1. By the accidental leaving or placing of personal property
in the possossion of any person, without negligence on the
part of its owner; or,

9. In cases of fire, shipwreck, inundation, insurrection, riot,
or like extraordinary emergencies, by the owner of personal
property committing it, out of necessity, to the care of any
person.

Sec. 910. The person with whom a thing is deposited, in the Same.
manner described in the last section, is bound to take charge
of it, if able to do so.

Skc. 911. A deposit for keeping is one in which the deposx- Dopoult for
tary isbound to return the identical thing deposited. e

SEc. 912. A deposit for exchange is one in which the depos- . 0ehort for
itary is only bound to return a thing corresponding in kind
to that which is deposited.

ARTICLE II.

OBLIGATIONS OF THE DEPOSITARY.

8ecTI0N 913. Depositary must deliver on demand.
914. No obligation to deliver without demand.
915. Place of delivery.
916. Notice to owner of adverse claim.
917. Notice to owner of thing wrongfully detained.
918. Delivery of thing owned jointly, &c
SEc. 913. A depositary must deliver the thing to the person _Depositary

for whose benefit it was deposited, on demand, whether the a‘::ggllveron
deposit was made for a specified time or not, unless he has a
lien upon the thing deposited, or has been forbidden or pre-
vented from doing so by the real owner thereof, or by the act
of the law, and has given the notice required by section 916.

SEc. 914. A depositary is not bound to deliver a thing de- Noobligation

. . o . to deliver with-
posited without demand, even where the deposit is made for out demand.

a specified time.
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Skc. 915. A depostary must deliver the thing deposited at
his residence or place of business, as may be most convenient
for him.

SEc. 916. A depositary must give prompt notice to the per-
son for whose benefit the deposit was made, of any proceed-
ings taken adversely to his interest in the thing deposited
which may tend to excuse the depositary from delivering the
thing to him.

SEc. 917. A depositary, who Dbelieves that a thing deposited
with him is wrongfully detained from its true owner, may girve
him notice of the deposit; and if within a reasonable time
afterwards he does not claim it, and sufficiently establish his
right thereto, and indemnify the depositary against the claim
of the depositor, the depositary is exonerated from liability
to the person to whom he gave the notice, upon returning the
thing to the depositor, or assuming, in good faith, a new ob-
ligation changing his position in respect to the thing, to his
prejudice.

Skc. 918, If a thing deposited is owned jointly or in com-
mon by persons who cannot agree upon the mdnner of its de-
livery, the depositary may deliver to each his proper share
thereof, if it can be done without injury to the thing.

CHAPTER II.

DFEPOSIT FOR KEEPING.

AgtICLE 1. General provisions.
1I. Gratuitous deposit.
III. Storage.
IV. Inn keepers.
V. Finding.
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ARTICLE 1.

GENERAL PROVISIONS.

BecTios 919. Depositor must indemnify depositary.
920. Obligation of depositary of animals.
921. Obligations as to use of things deposited.
922. Liability for damage arising from wrongful use.
923. 8ale of thing in danger of perishing.
924. Injury to, or loss of thing deposited.
925. Service rendered by depositary.
926. Extent of his liability for negligence.

Skc. 919. A depositor must indemnify the depositary: Mo eoraity

1. For all damage caused to him by the defects or vices of depoeltary.
the thing deposited; and,

2. For all expenses necessarily incurred by him about the
thing, other than such as are involved in the nature of the
nndertaking.

SEc. 920. A depositary ofliving animals must provide them Obligation of
with suitable food and shelter, and treat them kindly. antmals. * *

als.

SEc. 921. A depositary may not use the thing deposited, or  obizations
permit it to be used, for any purpose, without the consent of thing deposited
the depositor. He may not, if it is purposely fastened by the
depositor, open it without the consent of the latter, in case of
necessity. _

Skc. 922. A depositary is liable for any damage happening qaaability for
to the thing deposited during his wrongful use thereof, unless from wronzfal
such damage must inevitably have happened though the prop-
erty had not been thus used.

Sec. 923. If a thing deposited is in actual danger of per- Ssle of thing
ishing before instructions can be obtained from the depositor, perehing.
the depositary may sell it for the best price obtainable, and
retain the proceeds as a deposit, giving immediate notice of
his proceedings to the depositor.

Sec. 924. If a thing is lost or injured during its deposit, 5 v
and the depositary refuses to inform the depositor of the cir- deoeited:
camstances under which the loss or injury occurred, so far as

he has information concerning them, or willfully misrepre-
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sents the circumstances to him, the depositary is presumed to
have willfully or by gross negligence permitted the loss or in-
Jjury to occur.

dored by donos.  SEC. 920. So far as any service is rendered by a depositary.
ttary. or required from him, his duties and liabilities are prescribed

by the Title on Employment and Service.

|, Jixtont of is SEc. 926. The liability of a depositary for negligence is
neghigencer  limited to the amount which he is informed or has reason to

suppose the thing deposited to be worth.

ARTICLE II.

GRATUITOUS DEPOSIT.

SEcTioN 927. Gratuitous deposit, what.
028. Nature of involuntary deposits.
020. Degree of care required of gratuitous depositary.
9390. His duties ccase, when.

glmitons — SEC. 927. Gratuitous deposit is a deposit for which the de-
rosth Ak positary receives no consideration beyond thc mere posses-
sion of the thing deposited.

Nature of SEc. 928. An involuntary deposit is gratuitous, the deposi-
fnvoluntary o .
deposit. tary being entitled to no reward.
“Ir):g;gﬂgzd of SEc. 929. A gratuitous depositary must use at least slight

gratulons - care for the preservation of the thing deposited.

colls dutien SEc. 930. The duties of a gratuitous depositary cease:
1. Upon his restoring the thing deposited to its owner: or.
2. Upon his giving reasonable notice to the owner to remove
it, and the owner failing to do so within a reasonable time.
But an involuntary depositary, under subdivision 2 of sec-
tion 909, cannot give such notice until the emergency which
gave rise to the deposit is past.
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ARTICLE III.

STORAGYE.

SEcTION 931, Deposit for hire.
932. Degree of care required of depositary for hire.
9:33. Rate of compensation for fraction of a week, &ec.
934, 935. Termination of deposit.

SEc. 931. A deposit not gratuitous is called storage. The  Deposit for
depositary in such case is called a depositary for hire.

Skc. 932. .\ depositary for hire must use at least ordinary ,Degreeof
care for the preservation of the thing deposited. of depositary

SkEc. 933. Inthe absence of a different agreement or usage, Rateof com-
a depositary for hire is entitled to one week’s hire for the sus- gggg?ggf a
tenance and shelter of living animals during any fraction of
a week, and to half a month’s hire for the storage of any oth-

er property during any fraction of a half month.

Sec. 934. In the absence of an agreement as to the length Termination
of time during which a deposit is to continue, it may be ter-
minated by the depositor at any time, and by the depositary
npon reasonable notice.

SEcCc. 935. Notwithstanding an agreement respecting the same.
length of time during which a deposit is to continue, it may
be terminated by the depositor, on paying all that would be-
~come due to the depositary in case of the deposit so continu-

ing-

23
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ARTICLE 1V.

INNKEEPERS.

BecTtioN 930. Innkeeper's liability.
937. How exempted from liability.

nopukeepers SrC. 936. An innkeeper is liable for all losses of, or injuries
to, personal property placed by his guests under his care, an-
less occasioned by an irresistible superhuman cause, by a
public enemy, by the negligence of the owner, or by the act
of some one whom he brought into the inn.

omexempted  SEC. 937. If an innkeeper keeps a fireproof safe, and gives
notice to a guest, either personally, or by putting up a printed
notice in a prominent place in the room occupied by the guaest.
that he keeps such a safe, and will not be liable for money,
jewelry, documents, or other articles of unusual value and
small compass, unless placed therein, he is not liable, except
so far as his own acts contribute thereto, for any loss of, or
injury to, such article, if not deposited with him, and not re-
(uired by the guest for present use.

ARTICLE V.

SecTioN 938. Obligation of finder.
939. Finder to notify owner.
940. Claimant to prove ownership.
941. Reward, &c., to finder.
942. Finder may put thing found on storage.
943. When finder may sell the thing found.
944. llow sale is to be made.
045. Surrender of thing to the tinder.
946. Thing abandoned.
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SEc. 938. One who finds a thing lost, is not bound to take ,Cpgations

charge of it, but if he does so, he is thenceforward a deposi-
tary for the owner, with the rights and obligations of a de-
positary for hire.

SEc.'939. If the finder of a thing knows or suspects who is ,gif cemer.
the owner, he must, with reasonable diligence, give him notice
of the finding; and if he fails to do so, he is liable in dama-
ges to the owner, and has no claim to any reward offered by
him for the recovery of the thing, or to any compensation for
his trouble or expenses.

SEc. 940. The finder of a thing may, in good faith, before Claimantto
giving it up, require reasonable proof of ownership from any =hi».
person claiming it.

SEc. 941. The finder of a thing is entitled to compensation , Reward. &c..
for all expenses necessarily incurred by him in its preserva-
tion, and for any other service necessarily performed by him
abonut it, and to a reasonable reward for keeping it.

Sec. 942. The finder of a thing may exonerate himself from  Flader may
liability at any time, by placing it on storage with any re- loind on
sponsible person of good character, at a reasonable expense.

SEc. 943. The finder of a thing may sell it, if it is a’thing When fnder
which is commonly the subject of sale, when the owner cannot thing found.
with reasonable diligence be found, or, being found, refuses
upon demand to pay the lawful charges of the finder, in the
following cases:

1. When tiie thing is in danger of perishing, or of losing
the greater part of its value; or,

2. When the lawful charges of the finder amount to two-
thirds of its value.

. SEc. 944. A saleunder the provisions of the last section must , iopse '
be made in the same manner as the sale of a thing pledged.

Sec. 945. The owner of a thing found may exonerate him- @ omander of
celf from the claims of the finder by surrendering it to him in fnder.

satisfaction thereof.
Sec. 946. The provisions of this article have no application ,Thine =
to things which have been intentionally abandoned by their

owners.
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CHAPTER TIL

DEPOSIT FOR EXCITANGE.

SEcTioN 947, Relations of the parties.

e arionsof - SEc. 947, A deposit for exchange transfers to the deposita-
ry the title to the thing deposited, and creates between him
and the depositor the relation of debtor and ereditor merely.

TITLE IV.

LOAN.

Cuarcee 1. Toan for use.
11. Loan for exchange.
1. T.oan for monev.

CHAPTER 1.
LOAN FOR USE.

Skerion 948, Loan, what,
49, Title Lo property lent.
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SEcTioN 950, 951. Carce required of borrower.
952. Degree of skill.
953. Borrower, when to repair injurics.
9534 Use of thing lent.
955. Relending, forbidden.
956. Borrower, when to bear cxpenses.
957. Lender liable for defects.
9538. Lender may require- return of thing lent.
939. When rcturnable without demand.
960. Place of return.

Sec. 948. A loan for use is a contract by which one givesto Fesn what.
another the temporary possession and use of personal prop-
erty, and the latter agrees to return the same thing to him at
a future time, without reward for its use.

Skc. 949. A loan for use does not transfer the title to the 4 Pror
thing; and all its increase during the period of the loan be-

longs to the lender.

5 - " ircd
Skc. 950. A borrower for use must use great care for the oftorrorer

preservation in safety and in good condition of the thing
lent.

Same.

Sec. 951. One who borrows a living animal for use, must
treat it with great kindness, and provide everything necessary
and suitable for it.

Degrec of

SEc. 952. A borrower for use is bound to have and to exer- )’
vise such skill in the care of the thing lent, as lhe causes the
lender to believe him to possess.

SEc. 953. A borrower for use must repair all deteriorations w{,’;’,{’,‘},",ﬁ,’l;m

or injuries to the thing lent, which are occasioned by his neg- Mo
ligence, however slight.

SEC. 934. The borrower of a thing for use may use it for, Useof thing
such purposes only as the lender might reasonably anticipate

at the time of lending.

SEC. 935. The borrower of a thing for use must not part rosiaen =

with it to a third person, without the consent of the lender.

SEc. 956. The borrower of a thing for use must bear all its Jorower.
expenses during the loan, except such as are necessarily in- expenece.
curred by him to preserve it from unexpected and unusual
injury. For such expense he is entitled to compensation from
the lender, who may, however, exonerate himself by surren-
dlering the thing to the borrower.
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fornder liable  Spc. 957. The lender of a thing for use must indemnify the
borrower for damage caused by defects or vices in it, which
he knew at the time of lending, and concealed from the hor-
rower.

reonronay  SEc. 958. The lender of a thing for use may at any time r-
ofthinglent.  gujre its return, even though he lent it for a specified time or
purpose. But if, on the faith of such an agreement, the bor-
rower has made such arrangements that a return of the thing
before the period agreed upon would cause him loss, exceed-
ing the benefit derived by him from the loan, the lender must
indemnify him for such loss, if he compels such return, the

borrower not having in any manner violated his duty.

When return- ~ Skc. 959. If a thing is lent for use for a specified time or
able without . .

demand. purpose, it must be returned to the lender without demand, as

soon as the time has expired, or the purpose has been accom-

plished. In other cases it need not be returned until de-

manded.

Place of SEc. 960. The borrower of a thing for use must return it to
retam- the lender, at the place contemplated by the parties at the
time of lending; or if no particular place was so contempla-

ted by them, then at the place where it was at that time.

CHAPTER 1II.
LOAN FOR EXCHANGE.

SEcTION 961, 962. Loan for exchange, what.
963. Title to property lent.
964. Contract cannot be modified by lender.
065. Certain sections applicable.

comforex- SEC. 961. A loan for exchange is a contract by which one
delivers personal property to another, and the latter agrees to
return to the lender a similar thing at a future time, without
reward for its use.
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SEcC. 962. A loan, which the borrower is allowed by the %™
lender to treat as a loan for use, or for exchange, at his option,
is subject to all the provisions of this chapter.

SEc. 963. By a loan for exchange the title to the thing lent .47 P>
is transferred to the borrower, and he must bear all its expen-
ses, and is entitled to all its increase.

SEC. 964. A lender for exchange cannot require the borrow- Contract

er to fulfill his obligations at a time, or in a manner, different [iedified by
from that which was originally agreed upon.

SEC. 965. Sections 957, 959, and 960, apply to a loan for uf;f?:f,'f,ﬁ'éi.
exchange.

CHAPTER III.

LOAN OF MONEY.

SEcCTTION 966. Loan of money.
967. Loan to be repaid in current money.
968. Loan may be for reward.
969. Interest, what.
9750. Annual rate.
971, 972. Legal interest.
973. Deduction of amount of interest in advance.
974. Recovery of amount exceeding legal interest.
975. Reservation of illegal interest renders contract: void.
976. Rights of borrower under contract reserving illegal intcrest.
97%. Cure of usury.
¥78. Subsequent usury.

SEec. 966. A loan of money is a contract by which one de- Losnofmoney
livers a sum of money to another, and the latter agrees to
return at a future time a sum equivalent to that which he bor-
rowed. A loan for mere use is governed by the chapter on
Loan for Use.

SEc. 967. A borrower of money must pay the amount duein  Lotntore
such money as is current at the time when the loan becomes rent money-
lue, whether such money is worth more or less than the actunal

money lent.
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premnmaybe  Quc. 968. A loan of money may be made with or without
reward, but is presumed to be made for reward.
Skc. 969. Reward for the loan, forbearance, or use of money,
or its equivalent, is called interest.
Amualrate.  Spc. 970. When a rate of interest is prescribed by a law or
contract, without specifying the period of time by which such
rate is to be calculated, it is to be deemed an annual rate.

[utorest, what,

Lezal Interest.  Spc, 971, Under an obligation to pay interest, no rate being
specified, interest is payable at the rate of seven one-hun-
dredths of the principal for one year, and in the like propor-
tion for a longer or shorter time; but in the computation of
interest for less than a year, three hundred and sixty days are

“deemed to constitute a year.

Hame. Skec. 972. No greater interest than is allowed by the last
section may be computed, unless otherwise specified in the
contract or obligation, in which case it cannot exceed two per
cent. per month, or twenty-four one-hundredths of the princi-
pal for one year.

ameductionof  §pc. 973. The interest which would become due at the emd
iNlerestin  of the term fer which a loan is made, not exceeding one year's
interest in all, may be deducted from the loan in advance if

the parties thus agree.

ameeovery of Sk, 974. When a greater rate of interest has been paid
joeame 18l than is allowed by this title, the person paying it may recover

the excess from the person taking it.

Reservationof

Hleyal interest  SEC. 975. Every contract by which a lender of money inten-
renderes’”  tionally takes or reserves to himself therefor any benefit or
advantage whatever, in addition to the rate of interest allow-

ed by this Title, is voidable by the party prejudiced thereby-.
Rizhts of Src. 976. A borrower under a usurious contract is entitled

horrower under

o er "¢ to recover from the lender all that he gave to him under the
infereal. same, without restoring or paying anything to the lender.
b .

Cureofusury.  Spc, 977. A usurious contract may be made valid by an ex-
press remission of the usury by the creditor, in good faith,
before the debt is due.

..,.T:;-’f“‘"""' Skc. 978. A loan on lawful interest is not avoided by a sub-
sequent agreement to pay usury, but the latter agreement alone
is void.
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TITLE V.

HIRING.

CuarrER L Hiring in general.
II. Hiring of real property.
UI. Hiring of personal property.

CHAPTER 1.

HIRING IN GENERAL.

SecTIioN 979. Hiring, what.
980. Products of thing.
981. Quiet possessjon.
962. Degree of care, &c., on part of hirer.
983. Must repair injuries, &c.
984. Thing let for a particular purpose.
985. When letter may terminate the hiring.
986. When hirer may terminate tlte hiring.
987. When hiring terminates.
988. When terminated by death, &c., of party.
- 989. Apportionment of hire.

SEc. 979. Hiring is a contract by which one gives to another Hiring, what.
the temporary possession and use of property, other than
money, for reward, and the latter agrees to return the same to
the former at a future time.

SEc. 980. The products of a thing hired, during the hiring, pProducts of
belong to the hirer. &

SEC. 981. An agreement to let upon hire binds the letter to quiet
secare to the hirer the quiet possession of the thing hired dur- P******'*>
ing the term of the hiring, against all persons lawfully claim-
ing the same.

SEc. 982. The hirer of a thmg maust use ordinary care for its  Degree of caro

preservatlon in safety and in good condition. f5aon part of
24
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SEc. 983. The hirer of a thing must repair all deteriorations
or injuries thereto occasioned by his ordinary negligence.

S1c. 984. When a thing is let for a particular purpose, the
hirer must not use it for any other purpose; and if he does,
the letter may hold him responsible for its safety during such
use, in all events, or may treat the contract as thereby re-
scinded.

Skc. 980. The letter of a thing may terminate the hiring,
and reclaim the thing, before the end of the term agreed
upon:

1. When the hirer uses, or permits a use of the thing hired,
in a manner contrary to the agreement of the parties; or,

2. Wlhen the hirer does not, within a reasonable time after
request, make such repairs as he is bound to make.

SEc. 986. The hirer of a thing may terminate the hiring be-
fore the end of the term agreed upon:

1. When the letter does not, within a reasonable time after
request, fulfill his obligations, if any, asto placing and secur-
ing the hirer in the quiet possession of the thing hired, or
putting it into a good condition, or repairing; or,

2. When the greater part of the thing hired, or that part
which was, and which the letter had, at the time of the hiring.
reason to believe was, the material inducement to the hirer to
enter into the contract, perishes from any other cause than
the ordinary negligence of the hirer.

Sktc. 987. The hiring of a thing terminates:

1. At the end of the term agreed upon;

2. By the mutual consent of the parties;

3. By the hirer acquiring a title to the thing hired, superior
to that of the letter; or,

4. By the destruction of the thing hired.

Skc. 988. If the hiring of a thing is terminable at the pleas-
ure of one of the parties, it is terminated by notice to the
other of his death or incapacity to contract. In other cases,
it is not terminated thereby.

Skc. 989. When the hiring of a thing is terminated before
the time originally agreed upon, the hirer must pay the dque
proportion of the hire for such use as he has actually made
of the thing, unless such use is merely nominal, and of ne
benefit to him.
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CHAPTER II.
HIRING OF REAL PROPERTY.

SEcTION 990. Lessor to make dwclling house fit for its purpose.
991. When lessee may make repairs, &c.
992. Term of hiring when no limit is fixed.
993. Hiring of lodgings for indefinite term.
994. Renewal of lease by lessee’s continued possession.
995. Notice to quit.
996. Rent, when payable.
097. Tenant must deliver notice served on him.
998. Letting parts of rooms forbidden.

SEc. 990. The lessor of a building intended for the occupa- |
tion of human beings must put it into a condition fit for that make dwelling
purpose, and must repair all subsequent dilapidations thereof, purpose.

except such as are mentioned in section 983.
SEc. 991. If, within a reasonable time after notice to the when lescee

lessor of dilapidations which he ought to repair, he neglects fepuir: Ge.
to do =o, the lessee may repair the same himself, and deduct
the expense of such repairs from therent, or otherwise recover

it from the lessor.
SEc. 992. A hiring of real property, other than lodgings, i8 Term of niring

presumed to extend to the next day upon which it is the usage is sred. ™"
of the place to make annual hiring of real property. In
places where there is no usage on the subject, such a hiring is

presumed to be for one year from its commencement.
SEc. 993. A hiring of lodgings for an unspecified term is Miringor ,

presumed to have been made for such length of time as the indetiite rerm.
parties adopt for the estimation of the rent. Thusa hiring at
a weekly rate of rent is presumed to be for one week. In the
absence of any agreement respecting the length of time or the

rent, the hiring is presumed to be monthly.

Sec. 9%4. If a lessee of real property remains in possession Rencwal of
leasc by lessce's

thereof, after the expiration of the hiring, and the lessor ac- continaed
cepts rent from him, the parties are presumed to have renewed b )
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the hiring on the same terms and for the same time, not ex-
ceeding one year.

quicee to SEc. 995. A hiring of real property, for a term not specified
by the parties, is deemed to be renewed as stated in the last
section, at the end of the term implied by law, unless one of
the parties gives notice to the other of his intention to termi-
nate the same, at least as long before the expiration thereof as
the term of the hiring itself, not exceeding one month.

Pt artien SEC. 996. The rent of agricultural and wild land is payable
yearly at the end of each year. Rents of lodgings are paya-
ble monthly at the end of each month. Other rents are pay-
able quarterly at the end of each quarter from the time the
hiring takes effect. The rent for a hiring shorter than the
periods herein specified, is payable at the termination of the
hiring.

dorcnant must - Spo. 997. Lvery tenant who receive notices of any proceed-

served on him. jn o to recover the real property occupied by him, or the pos-
session thereof, must immediately inform his landlord of the
same.

octting parte SEC. 998. One who hires part of a room, for a dwelling, is
torbidden.  entitled to the whole of the room, notwithstanding any agree-
ment to the contrary; and if a landlord lets a room as a
dwelling for more than one family, the person to whom he
first lets any part of it is entitled to the possession of the
- whole room for the term agreed upon, and every tenant in the
building, under the same landlord, is relieved from all obli-

gation to pay rent to him.

CHAPTER III.

HNIRING OF PERSONAL PROPERTY.

SEcrioN 999. Obligations of letter of personal property.
1000. Ordinary expcnses.
1001. Extraordinary expenses.
1002. Return of thing hired.
1003. Charter-party, what.

obligations  SEC. 999. One who lets personal property must deliver it to

Sonal property. the hirer, secure his quiet enjoyment thereof againstall lawfual
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claimants, put it into a condition fit for the purpose for which
he lets it, and repair all deteriorations thereof not occasioned
by the fault of the hirer, and not the natural result of its use.
SEc. 1000. A hirer of personal property must bear all such ,Ordirary
expenses concerning it as might naturally be foreseen to at-
tend it during its use by him. All other expenses must be
horne by the letter.
SEc. 1001. If a letter fails to fulfill his obligations, as pre- , ximordina-
scribed by section 999, the hirer, after giving him notice to do
so, if such notice can conveniently be given, may expend any
reasonable amount necessary to make good the letter’s default,
and may recover such amount from him.
SEc. 1002. At the expiration of the term for which personal ,ietie o
property is hired, the hirer must return it to the letter at the
place contemplated by the parties at the time of hiring, or if
no particular place was so contemplated by them, at the place
which it was at that time.
Sec. 1003. The contract by which a ship is let is termed a  Charter-party,
charter-party. By it, the owner may either let the capacity or
burden of the ship, continuing the employment of the owner’s
master, crew and equipments, or may surrender the entire ship
to the charterer, who then provides them himself. The master
or a part owner may be a charterer.
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TITLE VI.
SERVICE.

Cuarrer I. Service with employment.
II. Particular employment.
III. Service without cmployment.

CHAPTER L

SERVICE WITH EMPLOYMENT.

ArrticLE 1. Definition of employment.
II. Obligations of the employer.
III. Obligations of the employee.
IV. Termination of employment.

ARTICLE 1.
DEFINITION OF EMPLOYMENT.

Secriox 1004. Employment, what.

o Employment, SEc. 1004. The contract of employment is a contract by
) which one, who is called the employer, engages another, who
is called the employee, to do something for the benefit of the

employer or of a third person.
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ARTICLE II.

OBLIGATIONS OF THE EMPLOYER.

SxcTIoN 1005. When employer must indemnify employec.
1006. When not.
1007. Employer to indemnify for his own negligence.

SEC. 1005. An employer must indemnify his employee, ex- ;,¥oenem:

cept as prescribed in the next section, for all that he necessa- empioyec,
rily expends or loses in direct consequence of the discharge of
his duties as such, or of his obedience to the directions of the
employer, even though unlawful, unless the employee, at the
time of obeying such directions, believed them to be unlawfal.

SEc. 1006. An employer is not bound to indemnify his em- Whea not.
ployee for losses suffered by the latter in consequence of the
ordinary risks of the business in which he is employed, nor
in consequence of the negligence of another person employed
by the same employer in the same general business, unless he
has neglected to use ordinary care in the selection of the cul-
pable employee.

SEc. 1007. An employer must in all cases indemnify his em- , Smpiorer to

ployee for losses caused by his own want of ordinary care. et mence.

ARTICLE IIL

OBLIGATIONS OF THE EMPLOYEE.

Secriox 1008, 1009, 1010. Duties of gratuitous employee.
1011. Duties of employee for reward.
1012. Duties of employee for his own benefit.
1013. Contracts for service limited to two years.
1014. Employee must obey employer.
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1013. Employee to conform to usage.

1016. Degree of skill required.

1017. Must use what skill he has.

1018. What belongs to employer.

1019. Duty to account.

1020. Employee not bound to deliver without demand.
1021. Preference to be given to employers.
1022. Responsibility of employce for substitute.
1023. Responsibility for negligence.

1024. Surviving employee.

1025. Confidential employment.

groniton of SEc. 1008. One who, without consideration, undertakes to

employee.  do a service for another, is not bound to perform the same, but
if he actually enters upon its performance, he must use at
least slight care and diligence therein.

Same. SEc. 1000. One who, by his own special request, induces
another to intrust him with the performance of a service, must
perform the same fully. In other cases one who undertakes
a gratuitous service may relinquish it at any time.

Skc. 1010. A gratuitous employee, who accepts a written
power of attorney, must act under it so long as it remains in
force, or until he gives notice to his employer that he will not

Same.

do so.

Dutios of SEc. 1011. One who, for a good consideration, agrees to
employec for . .
reward. serve another, must perform the service, and must use ordina-

ry care and diligence therein, so long as he is thus employed.

Datics of Src. 1012. One who is employed at his own request to do

fiown bement, that which is more for his own advantage than for that of his
employer, must use great care and diligence therein to protect
the interest of the latter.

contract for ~ SEC. 1013. A contract to render personal service, other than
fotwo e *" o contract of apprenticeship under sections 140, 143, or 149.
cannot be enforced against the employee beyond the term of
two years from the commencement of service under it, but if
the employee voluntarily continues hisservice under it beyond
that time, the contract may be referred to as affording a pre-

sumptive measure of the compensation.

| Employee Skc. 1014. An employee must substantially comply with all
omployer.  the directions of his employer concerning the service on which
he is engaged, even though contrary to the provisions of this
Title, except where such obedience is impossible, or unlawful.
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or wonld impose new and unreasonable burdens upon the em-
ployee. or in case of an emergency which, according to the
best information which the employee can with reasonable dili-
gence obtain, the employer did not contemplate, in which he
cannot, with reasonable diligence, be consulted, and in which
non-compliance is judged by the employee, in good faith, and
in the exercise of reasonable discretion, to be absolutely neces-
sary for the protection of the employer’s interests. In all such
cases, the employee must conform as nearly to the directions
of his employer as may be reasonably practicable, and most
for the interest of the latter.
Employee to

Skc. 10156. An employee must perform his service in con- eonform 3o
formity to the usage of the place of performance, unless other- "***"-
wise directed by his employer, or unless it is immpracticable, or
manifestly injurious to his employer to do so.

Skc. 1016. An employce is bound to excreise a reasonable gy ,'f{{;{;,,
degree of skill, unless his employer has notice, before em-
p]oying him, of his want of skill.

Skc. 1017. An employee is always bound to use such skill M e what
as he possesses.

Skc. 1018. Everything which an employee acquires by vir- . mpocer®
tue of his employment, except the compensation, if any, which
is due to him from his employer, belongs to the latter, whether
acquired lawfully or unlawfully, or during, or after the expir-
ation of, the term of his employment.

SEC. 1019. An employee must, on demand, render to his oo
employer just accounts of all his transactions in the course of
his service, as often as may be reasonable, and must, without
demand, give prompt notice to his employer of everything
which he receives for his account.

Skc. 1020. An employee, who receives anything on account ,Employes nat

of his employer, in any capacity other than that of a mere g Xitheut
servant, is not bound to deliver it to him until demanded, and

is not at liberty to send it to him from a distance without de-

mand, in any mode involving greater risk than its retention

by the employee himself.

SEc. 1021. An employee, who has any business to transact .,;’g.{:::r:e o
on his own account, similar to that intrusted to him by his *™P'*¥*™
cmployer, must always give the latter the preference. If in-
trusted with similar affairs by different employers, he must

26
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give them preference according to their relative urgency, or.
other things being equal, according to the order in which they

were committed to him.

,.f“;';,'.’E{‘.,"L’L"" SEC. 1022. An employeé, who is expresslv authorized to

forsubstiitte: - employ a substitute, is liable to his principal only for want of
ordinary care in his selection. The substitute is directly re
sponsible to the principal.

iy tarbontiP SEC. 1023. An employee, who is guilty of a culpable degree

gence. of negligence, is liable to his employer for the damage thereby
caused to the latter; and the employer is liable to hin, if the
service is not gratuitous, for the value of such services only as
are properly rendered.

omplogee™ Skc.'1024. Where service is to be rendered by two or more
persons jointly, and one of them dies, the survivor must act
alone, if the service [to be rendered is such as he can rightly
perform without the aid of the deceased person, but not other-
wise.

emproyment.  SEC. 1025. The obligations peculiar to confidential employ-

ments are defined in the Title on Trusts.

ARTICLE IV,

TERMINATION OF EMPLOYMENT.

8ectiox 1026. Termination by death, &c., of employer.
1027. Employment, how terminated.
1028. Continuance of service in certain cases.
1029. Termination at will.
1030. Termination by employer for fault.
1031. Termination by employec for fault.
1032. Compensation of employee dismissed for cause.
1033. Compensation of employee leaving for canse.

,,;ge".‘;},‘j‘&‘}:‘?:‘ Skc. 10‘26.3. Every employment-, .in whic.h 13he power of the
of employer. . employee is not coupled with an interest in its subject, is ter
minated by notice to him of:
1. The death of the employer; or,
2. His legal incapacity to contract.
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SEc. 1027. Every employment is terminated: Employment.

how terminated
1. By the expiration of its appointed term;
2. By the extinction of its subject;
3. By the death of the employee; or,
4. By his legal incapacity to act as such.
Continnance

SEc. 1028. An employee, unless the term of his service has o cetvicein
expired, or unless he has a right to discontinue it at any time, i ese*
without notice, must continue his service after notice of the
death or incapacity of his employer, so far as is necessary to
protect from serious injury the interests of the employer’s suc-
cessor in interest, until a reasonable time after notice of the
facts has been communicated to such successor. The success-
or must compensate the employee for such service, according
to the terms of the contract of employment.

Skc. 1029. An employment having no specified term may be | Temination
terminated at the will of either party, on notice to the other,
except where otherwise provided by this Title.

Sec. 1030. An employment, even for a specified term, may | Termination
he terminated at any time by the employvr, in case of any forfault.
willful breach of duty by the employee, in the course of his
employment, or in case of his habitaal neglect of his duty,

or continued incapacity to perform it.

Skc. 1031. An employment, even for a specitied term, may ,, Termination
be terminated by the employce at any time, in case of any r™
willful or permanent breach of the obligations of his employ-
er to him as an employee.

Skc. 1032. An employee, - dismissed by his employer for of Smbensation
good cause, is not entitled to any compensation for services dismissed for
rendered since the last day upon which a payment became

due to him under the contract.

Skc. 1033. An employee, who quits the service of his em- oSompensation
ployer for good cause, is entitled to such proportlon of the leaviug for
rompensation which would become due in case of full per-
formance, as the services which he has already rendered bear

to the services which he was to render as full performance.
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CHAPTER II.
PARTICULAR EMPLOYMENTS.

ArricLe 1. Master and servant,
1I. Agents.
1II. Factors.
IV. Shipmasters.
V. Mates and seamen.
VI. Ships’ managers.

ARTICLE 1
MASTER AND SERVANT.

SgcrioN 1034. Servant, what,
1085, 1036. Term of hiring.
1037. Rencwal of hiring.
1088. Time of service.
1039. Servant to pay over without demand.
1040. When servant may be discharged.

Bervant, what.  Spc. 1034. A servant is one who is employed to render per-
sonal service to his employer, otherwise than in the pursuit of
an independent calling, and who in such service remains en-
tirely under the control and direction of the latter, who is
called his master.

Termofhiring.  SEC. 1036. A servant is presumed to have been hired for
such length of time as the parties adopt for the estimation of
wages. A hiring at a yearly rate is presumed to be for one
year; a hiring at a daily rate, for one day; a hiring by piece
work, for no specified term.
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SEc. 1036. In the absence of any agreement as to wages, a ™

domestic servant is presumed to be hired by the month; a
clerkyor other servant not merely mechanical or agricultural,
by the year; and other servants for no specified term.

SEc. 1037. Where, after the expiration of an agreement re- pfe™* of
specting the wages and the term of service, the parties con-
tinue the relation of master and servant, they are presumed
to have renewed the agreement for the same wages and term
of service.

SEc. 1038. The entire time of a domestic servant belongs 10 ,eriee
the master; and the time of other servants to such extent as
i= usual in the business in which they serve, not exceeding in
any case ten hours in the day.

SEC. 1039. A servant must deliver to his master, as soon as ,Seriantto pay
with reasonable diligence he can find him, everything that he ™
receives for his account, without demand; but he is not bound
without orders from his master, to send anything to him
through another person.

SEcC. 1040. A master may discharge any servant, other than yy se "™
an apprentice, whether engaged for a fixed term or not: ischarged.

1. If he is guilty of misconduct in the course of his service,
or of gross immorality, though unconnected with the same;
or,

2. If, being employed about the person of the master, or in
a confidential position, the master discovers that he has been
zuailty of misconduct, before or after the commencement of
his service, of such a nature that, if the master had known or
contemplated it, he would not have so employed him.

ARTICLE II.
AGENTS.

Bsomon 1041. Agent to conform to his suthority.
1042. Must keep his principal informed.
1043. Collecting agent.
1044. Responsibility of sub-agent.
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Agcot tocon-  Sgc. 1041. An agent must not exceed the limits of his actuoal

form to hls

suthority. — authority, as defined by the Title on Agency.

pilnatkeephls © SEC. 1042. An agent must use ordinary diligence to keep

infornied. his principal informed of his acts in the course of the agency.
ammopocting Skc. 1043. An agent, employed to collect a negotiable in-

strument, must collect it promptly, and take all measures
necessary to charge the parties thereto, in case of its dishon-
or, and, if it is a bill of exchange, must present it for accept-

ance with reasonable diligence.

R bili- . .
ty of sabazent. SEC. 1044. A mere agent of an agent is not responsible as

such to the principal of the latter.

ARTICLE III.
FACTORS.

SKcTioN 1045. Factor, what.
1040. Obedience required from factor.
1047. Sale on credit.
1048. Liability of factor under guaranty commission.
1049. Factor cannot relicve himself from liability.

Factor. what.  Spc, 1045. A factor is an agent who, in the pursuit of an
independent calling, is employed by another to sell property.
for him, and is vested by the latter with the possession or
control of the property, or authorized to receive payment
therefor from the purchaser.

o Skc. 1046. A factor must obey the instructions of his prin-
factor. cipal, to the same extent as any other employee, notwith-

standing any advances he may have made to his principal
upon the property consigned to him, except that if the prin-
cipal forbids him to sell at the market price, he may never-
theless sell for his reimbursement, after giving to his princi-
pal reasonable notice of his intention to do so, and of the
time and place of sale, and proceeding in all respects as a
pledgee.
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Sec. 1047. A factor may sell property consigned to him on S3jes or
such credit as is usual, but, having once agreed with the pur-
chaser upon the term of credit, may not extend it.

Sxc. 1048. A factor, who charges his principal with a guar- noae tnie
anty commission upon a sale, thereby assunies absolutely to Zmmission.
pay the price when it falls due, as if it were a debt of his
own, and not as a mere guaranty for the purchaser; but he
does not thereby assume any additional responsibility for

the safety of his remittance of the proceeds.

SEC. 1049. A factor who receives property for sale under a _¥ctorcannot
reneral agreement or usage to guaranty the sales, or the re- from liability.
mittance of the proceeds, cannot relieve himself from respon-

sibility therefor without the consent of his principal.

ARTICLE 1V.

SHIPMASTERS.

8wcTtioN 1050. Appointment of master.

1051. When must be on board.
. 1052 Pilots.

1053. Power of master over crew.
1054, Power of master over passengers.
1055. Impressing private stores.
1056. When may abandon the ship.
1057. Duties on abandonment.
1058. When master cannot trade on his own account,
1059. Care and diligence.
1060. Authority of master.

SEc. 1050. The master of a ship is appointed by the owner, ,,Appointment
and holds during his pleasure. The word * ship,” as used in
this Code, shall be construed to mean any boat, vessel, or
structure fitted for navigation.

SEc. 1061. The master of a ship is bound to be always on ,¥hen must
board when entering or leaving a port. The word “ port,” as
used in this Code, shall be construed to mean any place on a
navigable river or lake where a vessel lands, to receive or put
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off freight or passengers, or for any other purpose, and when
a vessel has made a landing, it is said to be in port.

Phiote. SEC. 1052. Before leaving a port, the master of a ship must

take a pilot on board, and the navigation of the vessel de-
volves on him.
A e Skc. 1053. The master of a ship may enforce the obedience
reamen. of the mate and crew to his lawful commands by confinement
and other reasonable corporeal punishment, not prohibited by
law, being responsible for the abuse of his power.

Dt var Skc. 1054. The master of a ship may confine any person un
pasenger:  board, during a voyage, for willful disobedience to his lawful
commands.

e, SEC. 1005. If, during a voyage, the ship’s supplies fail, the
master, with the advice of the officers, may compel persons
who have private supplies on board to surrender them for the
common want, on payment of their value or giving security

therefor.
When may . o .
ahundon the Skc. 1056. The master of a ship must not abandon it during
ahip.

the voyage, without the advice of the other officers.
Duties on

sbandonment.  SEC. 1057. The master of a ship, upon abandoning it, must
carry with him, so far as it is in his power, the money and the
most valuable of the goods on board, nnder penalty of being
personally responsible. If the articles thus taken are lost
from causes beyond his control, he is exonerated from lia-
bility.

cayhen master  Spc. 1058. The master of a ship, who engages for a common

enhisown  profit on the cargo, must not trade on his own account, and if
he does, he must account to his employer for all profits thns
made by him.

allizenand SEc. 1059. The master of a ship must use great care and
diligence in the performance of his duties, and is responsible
for all damage occasioned by his negligence, however slight.

manhordty of - Spc. 1060. The authority and liability of the master of a
ship, as an agent for the owners of the ship and cargo, are
regulated by the Title onp Agency.



CIVIL CODE. 201

ARTICLE V.

MATES AND SEAMEN.

Sectiox 1081. Mate, what.
1062. Seamen, what.
1063. Mate and seamen, how engaged and discharged.
1084. Unseaworthy vessel.
1065. Seamen not to lose wages or lien by agreecment.
1086. Special agreement with seamen.
1067. Wages depend on freightage.
1068. When wages, &c., begin.
1089. 'Wages, where voyage is broken up before departure.
1070. 'Wrongful discharge.
1071. Wages when not lost by wreck.
1073. Certificate.
1073. Disabled scamen.
1074. Maintenance of seamen during sickness.
1075. Death on the voyage.
1076. Theft, &c., forfeits wages.
1077. Seamen cannot ship goods.
1078. Embezzlement and injuries.
1079. Law governing scamen.

SEC. 1061. The mate of a ship is the officer next in com- Mate, what.
mand to the master.

SEc. 1062. All persons, other than the master, mates, pilots, Sexmen. what.
clerks and engineers, employed in and about the navigation
of a vessel of any description, and in receiving and discharg-
ing freight, supplies or any other thing, are to be deemed sea-
men within the provisions of this Code.

SEc. 1063. The mate and seamen of a ship are engaged by Matcand

seamen ho
the master, and may be discharged by him at any period of gg‘g;ffg,g;'
the voyage, for willful and persistent disobedience or gross
disqualification, but cannot otherwise be discharged before

the termination of the voyage.

SEC. 1064. A mate or seamen is not bound to go on a voyage ,Unjeaworthy
in a ghip that is not seaworthy; and if there is reasonable
doubt of its seaworthiness, he may refuse to proceed until a
proper survey has been had.

26
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,o*}f,:‘e“:.‘:g';‘;‘,, Skc. 1066. A seaman cannot, by reason of any agreement,

emeyent.  be deprived of his lien upon the ship, or of any remedy for
the recovery of his wages to which e would otherwise have
been entitled. Any stipulation by which he consents to aban-
don his right to wages in case of the loss of a ship, or to
abandon any right he may have or obtain in the nature of
salvage, is void.

mopeclalagree- S0, 1066. No special agreement entered into by a seaman

reamen. can impair any of his rights, or add to any of his obligations,
as defined by law, unless he fully understands the effect of the
agreement, and receives a fair compensation therefor.

o akos depen SEc. 1067. Except as hereinafter provided, the wages of sea-
men are due at the end of the voyage.

When wages, SEC. 1068. The right of a mate or secaman to wages and pro-
&c., begin. . . . N . .

visions begins either from the time he begins work, or from

the time specified in the agreement for his beginning work, or

from his presence on board, whichever first happens.

oyt vere  SEC. 1069. Where a voyage is broken up before departure

53,',‘,‘,‘{’,,‘,’,?f°'° of the ship, the seamen must be paid for the time they have
served, and may retain for their indemnity such advances as
they have received.

atvorongfal SEc. 1070. When a mate or seaman is wrongfully discharg-
ed, or is driven to leave the ship by the cruelty of the master
on the voyage, it is then ended with respect to him, and he

may thereupon recover his full wages.

novpgeswhen  SEC, 1071. In case of loss or wreck of the ship, a seaman is
wreck. entitled to his wages up to the time of the loss or wreck,
whether freightage has been earned or not, if he exerts him-

self to the utmost to save the ship, cargo and stores.

Certificate. SEc. 1072. A certificate from the master or chief surviving
officer of a ship, to the effect that a seaman exerted himself to
the utmost to save the ship, cargo, and stores, is presumptive
evidence of the fact.

Disabled SEc. 1073. Where a mate or seaman is prevented from ren-
peamen. dering service by illness or injury, incurred without his fault,
in the discharge of his duty on the voyage, or by being wrong-
fully discharged, or by a capture of the skip, he is entitled to

wages notwithstanding.
Mantenance  SE0. 1074. If a mate or seaman becomes sick or disabled

fag sickaoss. during the voyage without his fault, the expense of furnishing
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him with suitable medical advice, medicine, attendance, and
other provision for his wants, must be borne by the ship till
the close of the voyage.
SEc. 1075. If a mate or seaman dies during the voyage, his vopare ™ '™
personal representatives are entitled to his wages to the time
of his death, if he would have been entitled to them had he
lived to the end of the voyage.
SEC. 1076. Desertion of the ship without cause, or a justifi- forfeirs wages.
able discharge by the master dnring the voyage, for miscon-
duct, or a theft of any part of the cargo or appurtenances of
the ship, or a willful injury thereto or to the ship, forfeits all
wages due for the voyage to a mate or seaman thus in fault.

Seamen can-

SEc. 1077. A mate or seaman may not, under any pretext, noship goods.
ship goods on his own account, without permission from the
master.

Skc. 1078. If any part of the cargo or appurtenances of a g hcwiement
ship is embezzled or injured by the mate or a seaman, the
offender, or, if it is not known which is the offender, all those
of whom negligence or fault may be presumed, must make
good the loss.

SEc. 1079. The shipment of officers and seamen, and their,, 5780
rights and duties, are further regulated by law.

ARTICLE VI.

SHIPS’ MANAGERS.

SgcTioN 1080. Manager, what.
1081. Duties of manager.
1082. Compensation.

SEc. 1080. The general agent for the owners, in respect to Mansger. what.
the care of a ship and freight, is called the manager; if he is
a part owner he is also called the managing owner.

Sec. 1081. Unless otherwise directed, it-is the duty of the mantles of
manager of a ship to provide for the complete seaworthiness
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of the ship; to take carg of it in port; to see that it is provi-
ded with necessary papers, with a proper master, mate and
crew, and supplies of provisions and stores.

Compensation.  Spc. 1082. A managing owner is presumed to have no right
to compensation for his own services.

CHAPTER III.
SERVICE WITHOUT EMPLOYMENT.

8EcTION 1083. Voluntary interference with property.
1084. Salvage.

InLoluntary SEc. 1083. One who officiously, and without the consent of
with property. the real or apparent owner of a thing, takes it into his pos-
session, for the purpose of rendering a service about it, must
complete such service, and use ordinary care, diligence, and
reasonable skill about the same. He is not entitled to any
compensation for his service or expenses, except that he may
deduct actual and necessary expenses, incurred by him about
such service, from any profits which his service has caused the
thing to acquire for its owner, and must account to the owner

for the residue.

Salvage. SEc. 1084. Any person, other than the master, mate, or a
seaman thereof, who rescues a ship, her appurtenances, or
cargo, from danger, is entitled to a reasonable compensation
therefor, to be paid out of the property saved. He has a lien
for such claim, which is regulated by the Title on Liens.
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TITLE VII.
CARRIAGE.

Cnarrer 1. Carriage in general.
II. Carriage of persons.
1II. Carriage of property.
1V. Carriage of messages.
V. Common carriers.

CHAPTER 1.

CARRIAGE IN GENERAL.

BecTION 1085. Contract of carriage.
1088. Different kinds of carriers.
1087. Marine and inland carricrs, what.
1088. Carriers by railroad and steamboat.
1089. Carriers by sea.
1090. Obligations of gratuitous carriers.
1091. Obligations of gratuitous carrier who has begun to carry.

SEc. 1085. The contract of carriage is a contract for the con-  Contract of
veyance of property, persons, or messages, from one placc to
another.

Skc. 1086. Carriage is either: Kinds of "
1. Inland; or, corrlens.

2. Marine.
N i Mart d
SEc. 1087. Carriers upon the ocean, upon arms of the sea, jaruoand

upon the great lakes, Ontario, Ere, Huron, Michigan and Su- what.
perior, and upon the rivers and canals connecting those lakes
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with each other, are marine carriers. All others are inland
carriers.

Skc. 1088. Rights and duties peculiar to carriers by railway
and steamers, are defined in other codes or statutes.

Skc. 1089. Rights and duties peculiar to carriers by sea, are
defined by acts of congress.

Skc. 1090. Carriers without reward are subject to the same
rules as employees without reward, except so far as is other-
wise provided by this Title.

Skc. 1091. A carrier without reward, who has begunu to per-
form his undertaking, must complete it in like manner as if
he had received a reward, unless he restores the person or
thing carried to as favorable a position as before he com-
menced the carriage.

CHAPTER I1.

CARRIAGE OF PERSONS.

ArricrLE L. Gratuitous carriage.
II. Carriage for reward,

ARTICLE 1.

GRATUITOUS CARRIAGE OF PERSONS.

S8ecriox 1092, Degrec of care required.

Skc. 1092. A carrier of persons without reward must uwse
ordinary care and diligence for their safe carriage.
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ARTICLE II.

CARRIAGE FOR REWARD.

8ecTioN 1093. General duties of carrier.
1094. Vehicles.
1095. Not to overload his vehicles.
1096. Treatment of passengers.
1097. Rate of speed and delays.

Sec. 1093. A carrier of persons for reward must use the ut- encral dnties

most care and diligence for their safe carriage, must provide
everything necessary for that purpose, and must exercise to
that end a reasonable degree of skill.

SEc. 1094. A carrier of persons for reward is bound to pro-
vide vehicles safe and fit for the purposes to which they are
put, and is not excused for default in this respect by any de-
gree of care.

SEc. 1095. A carrier of persons for reward must not over- oo over
ecrowd or overload his vehicle. cles.

SEC. 1096. A carrier of persons for reward must give to pas- Tratment of
sengers all such accommodations as are usual and reasona-
ble, must treat them with civility, and give them a reasonable
degree of attention.

SEC. 1097. A carrier of persons for reward must travel at a g g
reasonable rate of speed, and without any unreasonable de-
lay, or deviation from his proper route.

Yehicles,
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CHAPTER III.

CARRIAGE OF PROPERTY.

ArricLe 1. General definitions.
II. Obligations of the carrier.
III. Bill of lading.
IV. Freightage.
V. General average.

ARTICLE 1.
GENERAL DEFINITIONS.

Sectiox 1098. Freight, consignor, &c., what.

o Frotitt. con- Sec. 1098. Property carried is called freight; the reward, if
what. ' any, to be paid for its carriage is called freightage; the per-
son who delivers the freight to the carrier is called the con-
signor, and the person to whom it is to be delivered is called

the consignce.

ARTICLE II.
OBLIGATIONS OF TIIE CARRIER.

Srcriox 1099. Care and diligence required of carriers.
1100. Carricr to obey directions.
1101. Conflict of orders.
1102. Stowage, dcviation, &c.
1103. Delivery of freight.
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Sectiox 1104. Place of delivery.
1105. Obligations of carrier when freight is not delivered o consignee.
1108. How carrier may terminate his liability.
1107. When consignec cannot be found.

SEc. 1099. A carrier of property for reward must use at e required

least ordinary care and diligence in the performance of all his "™
duties. A carrier without reward must use at least slight care
and diligence.

Carrier to

SEc. 1100. A carrier must comply with the directions of the obey dgirections .
consignor or consignee, to'the same extent that an employee
is bound to comply with those of his employer.

Skc. 1101. When the directions of a consignor and con- orgere: < '

signee are conflicting, the carrier tnust comply with those of
the consignor in respect to all matters except the delivery of
the freight, as to which he must comply with the directions of
the consignee, unless the consignor has specially forbidden
the carrier to receive orders from the consignee inconsistent
with his own.

SEc. 1102. A marine carrier must not stow freight upon gine ..
deck during the voyage, except where it is usual to do so, nor
make any improper deviation from or delay in the voyage,
nor do any other unnecessary act which would avoid an in-
surance in the usual form upon the freight.

SEC. 1103. A carrier of property must deliver it to the con- sergnie.”

signee, at the place to which it is addressed, in the manner
usual at that place.

SEc. 1104. If there is no usage to the contrary at the place gimen'
of delivery, freight must be delivered as follows:

1. If carried upon a railway owned and managed by the
carrier, it may be delivered at the station nearest the place to
which it is addressed;

2. If carried by sea from a foreign country, it may be de-
livered at the wharf where the ship moors, within a reasona-
ble distance from the place of address; or if there is no wharf,
on board a lighter alongside the ship; or,

3. In other cases, it must be delivered to the consignee or
his agent, personally, if either can, with reasonable diligence,
be found.

27
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SEc. 1105. 1f, for any reason, a carrier does not deliver
freight to the consignee or his agent personally, he must give
notice to the consignee of its arrival, and keep the same in
safety, upon his responsibility as a carrier, until the consign-
ee has had a reasonable time to remove it.

Skc. 1106. If a consignec does not accept and remove freight
within a reasonable time after the carrier has fulfilled his ob-
ligation to deliver, or duly offered to fulfill the same, the car-
rier may exonerate himself from further liability by placing
the freight in a suitable warehouse, on storage, and giving
notice thereof to the consignee.

Skc. 1107. If a consignee of freight cannot, withreasonable
diligence, be found, the carrier may place it in a suitable
warehouse for his account, but must give notice thereof to the
consignor.

‘ARTICLE III.

BILL OF LADING.

SEcTi0N 1108. Bill of lading, what.
1109, 1110. Bill of lading ncgotiable.
1111. Effect of bill of lading on rights, &c., of carrier.
1112. Bills of lading to be given to consignor.
1113. Carrier cxonerated by delivery according to bill of lading.
1114, Carricr may demand surrender of bill of lading before delivery.

SEc. 1108. A bill of lading is an instrument in writing,
signed by a carrier or his agent, describing the freight so as
to identify it, stating the name of the consignor, the terms of
the contract for carriage, and agreeing or directing that the
freight be delivered to the order or assigns of a specified per-
son at a specified place.

SEc. 1109. All the title to the freight which the first holder
of a bill of lading had when he received it, passes to every
subsequent indorsee thereof in good faith and for value, in the
ordinary course of business, with like effect and in like man-
ner as in the case of a bill of exchange.
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SEc. 1110. When a bill of lading is made to *“ bearer,” orin Sime-
equivalent terms, a simple transfer thereof by delivery con-
veys the same title as an indorsement.
Effect of bill

Skc. 1111. A bill of lading does not alter the rights or obli- of lading on
gation of the carrier, as defined in this chapter, unless it is ofcarsior."

plainly inconsistent therewith.

SEc. 1112. A carrier must subscribe and deliver to the con- Bt of ladine
signor, on demand, any reasonable number of bills of lading, “crsisoer-
of the same tenor, expressing truly the original contract for
carriage; and if he refuses to do so, the consignor may take
the freight from him, and recover from him besides all dam-
age thereby occasioned.
Carrler exon-

SEc. 1113. A carrier is exonerated from liability for freight . steq vy dettv-
by delivery thereof, in good faith, to any holder of a bill of %o g
lading therefor, properly indorsed, or made in favor of the
bearer.

Carrler may

SEc. 1114. When a carrier has given a bill of lading, Or gemng snrn-
other instrument substantially equivalent thereto, he may re- fugor arer
quire its surrender, or a reasonable indemnity against claims "7

thereon, before delivering the freight.

ARTICLE 1V.

FREIGHTAGE.

8zcrion 1115. When freightage is to be paid.
1116. Consignor, when liable for freightage.
1117. Consignee, when liable.
1118. Natural increase of freight.
1119, 1120. Apportionment by contract.
1121. Apportionment according to distance.
1122. Freight carried further than agreed, &c.
1123. Carrier’s lien for freightage.A

Sec. 1115. A carrier may require his freightage to be paid ¥h feleht
upon his receiving the freight; but if he does not demand it
then, he cannot until he is ready to deliver the freight to the
consignee.
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whonsianor, SEc. 1116. The consignor of freight is presumed to be liable
for freizhtaze. for the freightage, but if the contract between him and the
carrier provides that the consignec shall pay it, and the car-
rier allows the consigaee to take the freight, he cannot after-

wards recover the freightage from the consignor.

whongignee. Skc. 1117. The consignee of freight is liable for the freight-
age, if he accepts the freight with notice of the intention of
the consignor that he should pay it.
Natural

Increase of SEc. 1118. No freightage can be charged upon the natural

increase of freight.
Apportion-

ment by Skc. 1119. If freightage is apportioned by a bill of lading

contract. or other contract made between a consignor and carrier, the
carrier is entitled to payment, according to the apportion-
ment, for so much as he delivers.

Sec. 1120. If a part ofthe freight is accepted by a consignee,
without a specific objection that the rest is not delivered, the
freightage must be apportioned and paid as to that part,

though not apportioned in the original contract.
Apportion-

et atcording "SEc. 1121. If a consignee voluntarily receives freight at a
todletances. —place short of the one appointed for delivery, the carrieris
entitled to a just proportion of the freightage, according to
distance. If the carrier, being ready and willing, offers to
complete the transit, he is entitled to the full freightage. If
he does not thus offer completion, and the consignee receives
the freight only from necessity, the carrier is not entitled to

any freightage.

Hegppntesr Sge. 1122. If freight is carried further, or more expeditious-

than sgreedide. 1y than was agreed upon by the parties, the carrier is not en-
titled to additional compensation, and cannot refuse to deliver
it, on the demand of the consignee, at the place and time of
its arrival.

poarerellen  SE0. 1123. A carrier has a lien for freightage, which is reg-

ulated by the Title on Liens.

Same.
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ARTICLE V.

GENERAL AVERAGE.

SecTIOoN 1124. Jettison and general average, what.
11235. Order of jettison.
11268. By whom madec.
1127. Loss, how borne.
1128. General average loss, how adjusted.
1129. Values, how ascertained.
1130. Things stowed on deck.
1131. Application of the foregoing rules.

SEC. 1124. A carrier by water may, when in case of extreme ycoa avenc,.
peril it is necessary for the safety of the ship or cargd, throw “**
overboard, or otherwise sacrifice, any or all of the cargo or
appurtenances of the ship. Throwing property overboard
for such purpose is called jettison, and theloss incurred there-
by is called a general average loss.

SEc. 1125. A jettison must begin with the most bulky and ; Qrderof
least valuable articles, so far as possible.

SEC. 1126. A jettison can be made only by authority of the B o
master of a ship, except in case of his disability, or of an
overruling necessity, when it may be made by any other
person.

SEc. 1127. The loss incurred by a jettison, when lawfully ,Lose how
made, must be borne in due proportion by all that part of the
ship, appurtenances, freightage and cargo, for the benefit of
which the sacrifice is made, as well as by the owner of the
thing sacrificed.

SEc. 1128. The proportions in which a general average loss ,Sgners] aver-
is to be borne, must be ascertained by an adjustment, in which 2@
the owner of each separate interest is to be charged with such
proportion of the value of the thing lost, as the value of his
part of the property affected bears to the value of the whole.
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But an adjustment made at the end of the voyage, if valid
there is valid everywhere.

wovajuen.bow  Spc. 1129. In estimating values for the purpose of a gener-
al average, the ship and appurtenances must be valued as at
the end of the voyage, the freightage at one-half the amount
due on delivery, and the cargo as at the time and place of its
discharge; adding, in each case, the amount made good by
contribution.

Juingsstowed  SEC. 1130. The owner of things stowed on deck, in case of
their jettison, is entitled to the benefit of a general average
contribution only in case it is usual to stow such things on
deck upon such a voyage.

of thetomgomg  SEC. 1131. The rules herein stated concerning jettison are

rules. equally applicable to every other voluntary sacrifice of prop-
erty on a ship, or expense necessarily incurred, for the pres-
ervation of the ship gnd cargo from extraordinary perils.

CHAPTER 1V.

CARRIAGE OF MESSAGES.

SmcrioN 1132. Obligations of carrier of messages.
1133. Degree of care and diligence required.

ofbigations  SEC. 1132. A carrier of messages for reward must deliver

messages.  them at the place to which they are addressed, or to the per-

sons for whom they are intended.
s frecofeare  Spc. 1133. A carrier of messages for reward must use great
required. care and diligence in the transmission and delivery of messa-
ges. A carrier by telegraph must use the utmost diligence

therein.
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CHAPTER V.

COMMON CARRIERS.

AgTIcLE I. Common carriers in general.
II. Common carriers of persons.
I11. Common carriers of property.
1V. Common carriers of messages.

ARTICLE 1.

COMMON CARRIERS IN GENERAL.

Secriox 1134. Common carrier, what.
1135. Obligation to accept freight.
1136. Obligation not to give preference.
1137. 'What preferences he must give.
1138. Starting.
1139. Compensation.
1140. Obligations of carrier altered by agreement.
1141. Certain agreements void.
1142, Effect of written contract.

Sec. 1134. Every one who offers to the public to carry per- carer woat.
sons, property or messages, is a common carrier of whatever
he thus offers to carry.

Skc. 1135. A common carrier must, if able to o 50, accept scoepnoine®
and carry whatever is offered to him, at a reasonable time and

place, of a kind that he undertakes or is accustomed to earry.

SEc. 1136. A common carrier must not give preference, in ,Jparton »

time, price, or otherwise, to one person over another, except P
where expressly authorized by statute.
, . . What prefer-
SEC. 1137. A common carrier must always give a preference ences he must
. . . . . . ve.
in time, and may give a preference in price, to the United
States and to this Territory.
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Starting. Skc. 1138. A common carrier must start at such a time and
place as he announces to the public.

Compeneation  Spc, 1139. A common carrier is entitled to a reasonable
compensation and no more; which he may require to be paid
in advance. If payment thereof is refused, he may refuse to
carry.

orbigations  SEC. 1140. The rights and obligations of a common carrier

cdonlyey.  cannot be altered by notice on his part, or by any other means
except a written agreement between him and the person with
whom he deals.

meeralnacree:  Sge. 1141. A common carrier cannot be exonerated, by any
agreement made in anticipation thereof, from liability for the

gross negligence, fraud, or willful wrong, of himself or his

servants.
e . .
wiiBect of ' SEc. .1142. A. passenger, consignor, or consignee, by ac.cept-
contract. ing a ticket, bill of lading or written contract for carriage.

with a knowledge of its terms, assents to the rate of hire, the
time, place and manner of delivery therein stated. But his
assent to any other modification of the carrier’s rights or ob-
ligations contained in such instrument can only be manifested
by his signature to the same.

ARTICLE II.

COMMON CARRIERS OF PERSONS.

SkcTtioN 1143. Obligation to carry luggage.
1144. Luggage, what.
1145. Liability for luggage.
1146. Luggage, how carricd and declivered.
1147. Obligation to provide vehicles.
1148. Seats for passengers.
1149. Regulations for conduct of business.
1150. Farc, when payable.
1151. Ejection of passengers.
1162, Fare not payable after ¢jection.
1138. Carriers's lien.
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SEC. 1143. A common carrier of persons, unless his vehicle con farare
is fitted for the reception of passengers exclusively, must re-
ceive and carry a reasonable amount of luggage for each pass-
enger, without any charge except for an excess of weight over
one hundred pounds to a passenger.

SEc. 1144. Luggage may consist of any articles intended Lvsese™hat-
for the use of a passenger while traveling, or for his personal
equipment.

Skc. 1145. The liability of carrier for luggage received by Liabinity for
him with a passenger, is the same as that of a common car- luggage.
rier of property.

SEC. 1146. A common carrier Inust deliver every passenger’s copnBgage. how
luggage, whether within the prescribed weight or not, imme- d¢livered.
diately upon the arrival of the passenger at his destination;
and, unless the vehicle would be overcrowded or overloaded
thereby, must carry it on the same vehicle by which he carries
the passenger to whom it belongs.

SEc. 1147. A common carrier of persons, upon a route topObi!(;znﬂou to
which he has an exclusive right, mnst provide a sufficient vehicles.
number of vehicles to accommodate all the passengers who
can be reasonably expected to require carriage at any one
time.

SEC. 1148. A common carrier of persons must provide every seats for
passenger with a seat. passengers.

SEC. 1149. A common carrier of persons may make rules , Regulations
for the conduct of his business, and may require passengers business.
to conform to them, if they are lawful, public, uniform in their

application, and reasonable.

SEC. 1150. A common carrier may demand the fare of pas- JFare, when
sengers, either at starting, or at any subsequent time. pave

SEc. 1161. A passenger, who refuses to pay his fare, or to Rlectlonof
conform to any lawful regulation of the carrier, may be eject-
ed from the vehicle by the carrier. Butthis must be done with
as little violence as possible, and within a short distance from

some dwelling house.

SEc. 1152. After having ejected a passenger, a carrier has el

no right to require the payment of any part of his fare. Gection.
SEc. 1153. A common carrier has a lien upon the luggage of Carrtor's len.
a passenger, for the payment of such fare as he is entitled to

from him. This2l§en is regulated by the Title on Liens.
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ARTICLE III.

COMMON' CARRIERS OF PROPERTY.

SkcrioN 1134. Liability of inland carriers for lass.
1155. When exemptions do not apply.
1156. Liability for delay.
1157, 1158. Liability of marine carriers.
1159. Perils of sea, what.
1160. Consignor of valuables to declare their nature.
1161. Delivery of freight beyond usual route.
1162. Proof to be given in case of loss.
1163. Carricer's services other than carriage and delivery.

Skc. 1164. Unless the consignor accompanies the freight and
Joa ey o e Tetains exclusive control thereof, an inland common ecarrier of
for loge. property is liable, from the time that he accepts until he re-
lieves himself from liability pursuant to sections 1103 to 1107
for the loss or injury thereof from any cause whatever. ex-
cept:
1. An inherent defect, vice or weakness, or a spontaneous
action, of the property itself;
2. The act of a public enemy of the United States, or of this
Territory;
3. The act of the law; or,
4. Any irresistible superhuman cause.

ahegexemp-  Sge. 1156. A common carrier is'liable, even in the cases ex-

2pply. cepted by the last section, if his ordinary negligence exposes
the property to the cause of the loss.

Lisvilty for - SFC. 1166. A common carrier is liable for delay, only when

e it is the effect of his ordinary negligence.

Liabilityof  SEC. 1167. A marine carrier is liable in like manner as an
mariue carriers. , . P .
inland carrier, except for loss or injury caused by the perils of
the sea or fire.
- Same. Skc. 11568. The liability of a common carrier by sea is fur-
ther regulated by acts of congress.

wherlle of es,  SEc. 1159. Perils of the sea are from:
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. Storms and waves;
. Rocks, shoals and rapids;
. Other obstacles, though of human origin;
. Changes of climate;
The confinement necessary at sea;
Animals pecunliar to the sea; and,
. All other dangers peculiar to the sea.
SEc. 1160. A common carrier of gold, silver, platina, or Sonsenorof

precious stones, or of imitations thereof, in a manufactured or ¢clare their
unmanufactured state, of timepieces of any description, of
negotiable paper or other valuable writings, of pictures, glass

or china ware, is not liable for more than fifty dollars upon

the loss or injury of any one package of such articles, unless

hehas notice, upon his receipt thereof, by mark upon the
package or otherwise, of the nature of the freight.

SEc. 1161. If a common carrier accepts freight for a place moen: ioyond
beyond his usual route, he must, unless he stipulates other- **° 2! ™ut
wise, deliver it at the end of his route in that direction to some
other competent carrier, carrying to the place of address, or
connected with those who thus carry, and his liability ceases
upon making such delivery.

Sec. 1162. If freight, addressed to a place beyond the usual Froof to be
route of the common carrier who first received it, is lost or ‘o
injured, he must, within a reasonable time after demand, give
satisfactory proof to the consignor, that the loss or injury did
not occur while it was in his charge, or he will be himself lia-
ble therefor.

SEc. 1163. In respect to any service rendered by a common (Sarrler's
carrier about freight, other than its carriage and delivery, his than carriage
rights and obligations are defined by the Titles on Deposit
and Service.

SUSEUh  —

ARTICLE 1V.
COMMON CARRIERS OF MESSAGES.

SecrioN 1164, Order of transmission of telegraphic messages.
1165. Order in other cases.
1166. Damages when message is refused or postponed.
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SEc. 1164. A carrier of messages by telegraph must, if it is
practicable, transmit every such message immediately upon
its receipt. But if this is not practicable, and several mes-
sages accumulate upon his hands, he must transmit them in the
following order:

1. Messages from public agents of the United States or of
this Territory, on public business;

2. Messages intended in good faith for immediate publica-
tion in newspapers, and not for any secret use;

3. Messages giving information relating to the sickness or
death of any person;

4. Other messages, in the order in which they were received.

SEC. 1165. A common carrier of messages, otherwise than
by telegraph, must transmit messages in the order in which he
receives them, except messages from agents of the United
States or of this Territory, on public business, to which he
must always give ‘priority. But he may fix upon certain
times for the simultaneous transmission of messages previ-
ously received.

Skc. 1166. Every person whose message is refused or post-
poned, contrary to the provisions of this chapter, is entitled
to recover from the carrier his actnal damages, and fifty dol-
lars in addition thereto.



CIVIL CODE,

TITLE VIIIL

TRUST.

Cuarter 1. Trusts in general.
II. Trusts for the benefit of third persons.

CHAPTER 1.

TRUSTS IN GENERAL.

AxticLE 1. Nature aud creation of a trust.
I1. Obligations of trustees.
ITI. Obligations of third persous.

ARTICLE 1.

&ATURE AND CREATION OF A TRUST.

Secriox 1167. Trusts classified.
1168. Voluntary trust, what.
1169. Involuntary trust, what.
1170. Parties to the contract.
1171. What constitutes one a trustec.
1172. For what purpose a trust may be created.
1178. Voluntary trust, how created as to trustor.
1174. How crecated as to trustec.
1175. Involumtary trustecs, who is.
1176. Involuatary trust resulting from negligence, &c.
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SEc. 1167. A trust is either:

1. Voluntary; or,

2. Involuntary.

SEc. 1168. A voluntary trust is an obligation arising out of
a personal confidence reposed in, and voluntarily accepted by
one, for the benefit of another.

Src. 1169. An involuntary trust is one which is created by
operation of law.

SEc. 1170. The person whose confidence creates a trust, is
called the trustor; the person in whom the confidence is re-
posed, is called the trustee; and the person for whose benefit
the trust is created is called the beneficiary.

SEc. 1171. Every one who voluntarily assumes a relation of
personal confidence with another, is deemed a trustee within
the meaning of this chapter, not only as to the person who
reposes such confidence, but also as to all persons of whose
affairs he thus acquires information which was given to such
person in the like confidence, or over whose affairs he, by
such confidence, obtains any control.

Skc. 1172. A trust may be created for any purpose for
which a contract may lawfully be made, except as otherwise
prescribed by the Titles on Uses and Trusts and on Transfers.

SEc. 1173. Subject to the provisions of section 280, a volun-
tary trust is created, as to the trustor and beneficiary, by any
words or acts of the trustor, indicating with reasonable cer-
tainty:

1. An intention on the part of the trustor to create a trust:
and,

2. The subject, purpose and beneficiary of the trust.

SEc. 1174. Subject to the provisions of section 280, a volun-
tary trust is created, as to the trustee, by any words or acts
of his, indicating with reasonable certainty:

1. His acceptance of the trust, or his acknowledgment, made
upon sufficient consideration, of its existence; and,

2. The subject, purpose and beneficiary of the trust,

SEc. 1175. One who wrongfully detains a thing is an invol-
untary trustee thereof, for the benefit of the owner.

SEc. 1176. One who gains a thing by fraud, accident, mis
take, undue influence, the violation of a trust, or other wrong-
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fal act, is, unless he has some other and better right thereto,
an involuntary trustee of the thing gained, for the benefit of
the person who would otherwise have had it.

ARTICLE 1I.

OBLIGATIONS OF TRUSTEES.

Sectiox 11577, Trustee's obligation to good faith.
1178. Trustee not to use property for his own profit.
1179. Certain transactions forbidden.
1180. Trustee's influence not to be used for his advantagze.
1181. Trustee not to assume a trust adverse to interest ot beneficiary.
1182. To disclose adverse interest.
1183. Trustee guilty of fraud, when.

. 1184, Presumption against trustees.

1185. Trustee mingling trust property with his own.
1186, 1187. Measure of liability for breach of trust.
1188. Co-trustees, how far liable for each other.

Skc. 1179. In all matters connected with his trust, a trustee Jirastecs
is bound to act in the highest good faith toward his beneficia- zod faith.
ry, and may not obtain any advantage therein over the latter,
by the slightest misrepresentation, concealment, threat or ad-
verse pressure of any kind.

SEc. 1178. A trustee may not use or deal with the trust Trasteenotio
use property for

property for his own profit, or for any other purpose uncon- bis own pront.
nected with the truost, in any manner.

SEc. 1179. Neither a trustee, nor any of his agents, may certaintrans-
take part in any transaction concerning the trust, in which o™ ™
le, or any one for whom he acts as agent, has an interest,
present or contingent, adverse to that of his beneficiary, ex-
cept as follows:

1. When the beneficiary, having capacity to contract, with
a full knowledge of the motives of the trustee, and of all other
facts concerning the transaction which might affect his own
decision, and without the use of any influence on the part of
the trustee, permits him to do so;
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2. When, the beneficiary not having capacity to contract,
the district court, upon the like information of the facts, grants
the like permission; or,

3. When some of the beneficiaries having capacity to con-
tract, and some not having it, the former grant permission for
themselves, and the district court for the latter, in the manner
above prescribed.

onrusteesin- SEC. 1180. A trustee may not use the influence, which his

ivaninae e position gives him, to obtain any advantage from his bene
ficiary.

Tmeteenotto  SEC. 1181. No trustee, so long as he remains in the trust.

FEE?&%E}""" may undertake another trust adverse in its nature to the inter-

beneficiary. st of his beneficiary in the subject of the trust, without the

consent of the latter.

To dissloso SEc. 1182. If a trustee acquires any interest, or becomes
ot " charged with any duty, adverse to the interest of his benefi
ciary in the subject of the trust, he must immediately inform

the latter thereof, and may be at once removed.
Trustee sulty  SEC. 1183. Every violation of the provisions of the preced-

of fraud, when. . . o . . . .
"4 ing sections of this article, is a fraud against the beneficiary

of a trust.
Presumption  SEC. 1184. All transactions between a trustee and his bene-

nentunt ritec: ficiary, during the existence of the trust, or while the influence
acquired by the trustee remains, by which he obtains any ad-
vantage from his beneficiary, are presumed to be entered into
by the latter without sufficient consideration, and under undoe

influence.

e ot SEc. 1185. A trustee who willfully and unnecessarily min-
L'?f."f)"\f-'uy.”w"" gles the trust property with his own, so as to constitute him-
self in appearance its absolute owner, is liable for its safety

in all events.

nesmareef  SEc. 1186. A trustee who uses or disposes of the trust prop-
breach of trust. )ty contrary to section 1178, may, at the option of the bene-
ficiary, be required to account for all profits so made, orto
pay the value of its use, and, if he has disposed thereof, to
replace it, with its fruits, or to account for its proceeds, with
interest.
sSame. SEc. 1187. A trustee who uses or disposes of the trust prop- -
erty in any manner not authorized by the trust, but in good
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faith, and with intent to serve the interest of the beneficiary,
is liable only to make good whatever is lost to the beneficiary
by his error.

SEc. 1188. A trustee is responsible for the wrongful acts of , Cojruatees,
a co-trustee, to which he consented, or which by his negligence fr ach other.
he enabled the latter to commit; but for no others.

ARTICLE III.
OBLIGATIONS OF THIRD PEKSONS.

8xcrrox 1189. Third person, when involuntary trustec.
1190. When third person must see to application of trust property.

SEc. 1189. Every one to whom property is transferred, in bt rerson,
violation of a trust, holds the same as an involuntary trustee ' truetee-
under such trust, unless he purchased it in good faith and for

a valuable consideration.
When third

Sec. 1190. Ome who actually arid in godd faith transfers any person must
money or other property to a trustee, as such, is not bound to s, o P
gee to the application thereof; and his rights can in no way P
be prejudiced by a misapplication thereof by the trustee.

Other persons must, at their peril, see to the proper applica-
tion of money or other property paid or delivered by them.

29
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CIDAPTER II.
TRUSTS FOR THE BENEFIT OF THIRD PERSONS.

ArticLE 1. Nature and creation of the trust.
II. Obligations of trustces.
III. Powers of trustees.
IV. Rights of trustees.
V. Termination of the trust.
VI. Succession or appointment of new trustees.

ARTICLE 1.

NATURE AND CREATION OF TIIE TRUST.

SECTION 1191. Who are trustees within scope of this chapter.
1192. Creation of trust.
1193. Trustee appointed by court.
1194, 1195. Declaration of trust.

_ SEc. 1191. The provisions of this chapter apply only to ex-
press trusts, created for the benefit of another than the trus
tor, and in which the title to the trust proper is vested in the
trustee; not including, however, those of executors, adminis-
trators and guardians, as suclr.

SEc. 1192. The mutual consent of a trustor and trustee cre-
ates a trust, of which tiie beneficiary may take advantage at
any time prior to its rescission.

SEc. 1193. When a trustee is appointed by a court or public
officer as such, such court or officer is the trustor, within the
meaning of the last section.

SEc. 1194. The nature, extent and object of a trust areex-
pressed in the declaration of trust.
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SEc. 1195. All declarations of a trustor to his trustees, in 8ame-
relation to the trust, before its acceptance by the trustees, or
any of them, are to be deemed part of the declaration of the
trust, except that when a declaration of trust is made in wri-
ting, all previous declarations by the same trustor are merged
therein.

ARTICLE 1I.

OBLIGATIONS OF TRUSTEES.

SECTIOX 1196. Trustee must obey declaration of trust.
1197. Degree of care and diligence in executipn of trust.
1198. Duty of’ trustee as to appointment of successor.
1199. Investment of money by trustee.
1200. Interest, simple or compound, on omission to invest trust moneys.
1201. Purchasc by trustee of claims against trust fund. -

SEc. 1196. A trustec must fulfill the purpose of the trust, as ooy Gesane
declared at its creation, and must follow all the directions of "on °f trust. .
the trustor given at that time, except as modified by the con-
sent of all parties interested, in the same manner, and to the
same extent, as an employee.

SEC. 1197. A trustee, whether he receives any compensation ass Gience™
or not, must use at least ordinary care and diligence in the o>
execution of his trust.

sEc. 1198. If a trustee procures or assents to his discharge (e acioan
from his office, before his trust is fully executed, he must use Nceeneor. "
at least ordinary care and diligence to secure the appointment

of a trustworthy successor before accepting his own final dis- -

charge-
Inveetment of

Sec. 1199. A trustee must invest money received by‘ him moncy by
ander the trust, as fast as he collects a sufficient amount, in trustoe.
such manner as to afford reasonable security and interest for

the same.
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plaerean. ™ SEC. 1200. If a trustee omits to invest the trust moneys ac-
B o cording to the last section, he must pay simple interest there-
frustmoneys: on, if such omisson is negligent merely, and compound inter-

est if it is willful.

rurchase by Skc. 1201. A trustee cannot enforce any claim against the
claims agalnst trust property which he purchases after or in contemplation
of his appointment as trustee; but he may be allowed by any
competent court, to charge to the trust property what he has

in good faith paid for the claim, upon discharging the same.

ARTICLE III.

POWERS OF TRUSTEES.

.8ECTION 1202. Trustee's powers as agent.
1208. All must act. /
1204. Discretionary powers.

perusters ot Skc. 1202. A trustee is a general agent for the trust proper-
ty. His authority is such as is conferred upon him by the
declaration of trust, and by this chapter, and none other.
His acts, within the scope of his authority, bind the trust
property to the same extent as the acts of an agent bind his
principal.
Al mustact.  Spc, 1203. Where there are several co-trustees, all must
unite in any act to bind the trust property, unless declaration
of trust otherwise provides.

poneeetionary  SgC. 1204. A discretionary power conferred upon a trustee
is presumed not to be left to his arbitrary discretion, but may
be controlled by the district court if not reasonably exercised,
unless an absolute discretion is clearly conferred by the decla-
ration of trust.
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ARTICLE 1V.

RIGIITS OF TRUSTEES.

SeEcTrox 1205. Indemnification of trustee.
1208. Compensation of trustee.
1207. Involuntary trustce.

Indemnifica-

SEc. 1205. A trustee is entitled to the payment, out of the tion'of trustec.
trust property, of all expenses actually and properly incurred
by him in the performance of his trust. IHe is entitled to the
repayment of even unlawful expenditures, if they were pro-
ductive of actual benefit to the estate.

SEcC. 1208. When a declaration of trust is silent upon the, ombineation
subject compensation, the trustee is entitled to the same com-
pensation as an executor. If it specifies the amount of his
compensation, he is entitled to the amount thus specified, and
no more. If it directs that he shall be allowed a compensa-
tion, but does not specify the rate or amount, he is entitled to
such compensation as may be reasonable under the circum-
stances.

SEc. 1207. An involuntary trustee, who becomes such ,luyolnatary
throughhisown fault, has none of therights mentioned in this

article.

ARTICLE V.

TERMINATION OF THE TRUST.

Smcrion 1208. Trust, how extinguished.
1209. Not revocable.
1210. Trustee's office, how vacated.
1211, Trustee, how discharged.
1212. Removwal by district court.
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extinoeiab.  SEC. 1208. A trust is extinguished by the entire fulfillment
of its object, or by such object becoming impossible or un-
lawful.

Not revocable.

SEc. 1209. A trust cannot be revoked by the trustor after its
acceptance, actual or presumed, by the trustee and beneficia-
ries, except by the consent of all the beneficiaries, unless the
declaration of trust reserves a power of revocation to the trus-
tor, and in that case the power must be strictly pursued.

omeeeet s SEc. 1210. The office of a trustee is vacated:
cated. 1. By his death; or,
2. By his discharge.
‘,g‘g:::g:;,‘fw SEc. 1211. A trustee can be discharged from his trust only

as follows:

1. By the extinction of the trust;

2. By the completion of his duties under the trust;

3. By such means as may be prescribed by the declaration
of trust;

4. By the consent of the beneficiary, if he has capacity to
contract;

6. By the judgment of a competent tribunal, in a direct
proceeding for that purpose, that he is of unsound mind; or,
6. By the district court.

sumeome tout,  SEC. 1212. The district court may remove any trustee who

has violated or is unfit to execute the trust.

ARTICLE VI

SUCCESSION OR APPOINTMENT OF NEW TRUSTEES.

SEcTION 1213. Vacant trusteeship filled by court.
1214. Survivorship between co-trustees.
1215. District court as trustee.

oy acat trun- Skc. 1213. The district court may appoint a'trustee when-

by court. ever there is a vacancy, and the declaration of trust does not
provide a practicable method of appointment.
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SEc. 1214. On the death, renunciation or discharge of one ;arvivorship

of several co-trustees, the trust survives to the others. co-trastees.
Supreme court

SEc. 1215. When a trust exists without any appointed trus- Jpreme:
tee, or where all the trustees renounce, die or are discharged,
the district court must execute the trust until another trustee

is appointed.

TITLE IX.
AGENCY.

Cuarter 1. Agency in general.
II. Particular agencies.

CHAPTER 1.

AGENCY IN GENERAL.

AgTicLE L. Definition of agency.
II. Authority of agents.
II1. Mutual gbligations of principals and third persons.
IV. Obligations of agents to third persons.
V. Delegation of agency.
VI. Termination of agency.

ARTICLE 1.
DEFINITION OF AGENCY.

SsrTION 1216. Agency, what,
1217. Who may appoint and who may be an agent.
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SEcCTIOR 1218. Agents, general or special.
1219. Agency, actual or ostensible.
1220. Actual agency.
1221. Ostensible agency.

Ageacy, what.  Spc. 1216. An agent is one who represents another, called
the principal, in dealings with third persons. Such represen-
tation is called agency.

porona - Skc. 1217. Any person, having capacity to contract, may

wnte™  appoint an agent; and any person may be an agent.
Agents.gen-  SEC. 1218. An agent for a particular act or transaction, is

erator sl called a special agent. All others are general agents.

ohgency.actual  Syc. 1219. An agency is either actual or ostensible.

‘Actualagency.  SEc. 1220. An agency is actual when the agent is really em-
ployed by the principal.

agonneible Skc. 1221. An agency is ostensible when the principal in-
tentionally, or by want of ordinary care, causes a third per-
son to believe another to be his agent, who is not really em-
ployed by him.

ARTICLE II.

AUTHORITY OF AGENTS.

Sectiox 1222, What authority may be conferred.
1223. Agent may perform acts required of principal by Code.
1224. Agent cannot have authority to defraud principal.
1225. Creation of agency.
1220. Consideration, unnecessary.
1227. Form of authority.
1228. Ratification of agent's act.
1229. Ratification of part of a transaction.
1230. When ratification void.
1231. Ratification not to work injury to third persons.
1232. Rescission of ratification.
1233. Measure of agent's authority.
1234. Actual authority, what.
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1235. Ostensible authority, what.

1236. Agent’s authority as to persons having notice of restrictions
upon it.

1237. Agent's necessary authority.

1238, Agent’s power to disobey instructions.

1239. Authority to be construed by its specific, rather than by its gen-
eral, terms.

1240. Exceptions to general authority.

1241. What included in authority to sell personal property.

1242. What included in authority to scll real property.

1243. Authority of generfll agent to receive price of property.

1244. Authority of special agent to reccive price.

SEc. 1222. An agent may be authorized to do any acts g1y at amtbor
which his principal might do, except those to which the latter conferred.
is bound to give his personal attention.

Sec. 1223. Every act which, according to this Code, may be agent may

perform acts

done by or to any person, may be done by or to the agent of required or
such person for that purpose, unless a contrary intention Bode. ™™ ™
clearly appears.

SEc. 1224. An agent can never have authority, either actual agent cannot
or ostensible, to do an act which is, and is known or suspect- {o gofari
ed by the person with whom he deals to be, a fraud upon the principal.
principal.

SEc. 1225. An agency may be created, and an authority , Sreation of
may be conferred, by a precedent authorization, or a subse-
quent ratification.

SEC. 1226. A consideration is not necessary to make an unonelderation
authority, whether precedent or subsequent, binding upon
the principal.

SEc. 1227. An oral authorization is sufficient for any pur- anorm of
pose, except that:

1. A n authority to enter into a contract under seal can only
be given by an instrument under seal; and,
2. An authority to enter into a contract for the transfer of
real property, or to declare a trust in relation thereto, can
only be given in writing.
Sec. 1228. A ratification can be made only in the manner o Witcstion
that would have been necessary to confer an original author-
ity for the act ratified, or, where an oral authorization would
suffice, by accepting or retaining the benefit of the act, with

notice thereof.
30
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,,,“:}1,“‘2,‘}'?:“ SEc. 1229. Ratification of part of an indivisible transaction

transaction. g g ratification of the whole.

canvhen malif- - Spc. 1230. A ratification is not valid unless, at the time of
ratifying the act done, the principal has power to confer au
thority for such an act.

noctateain  SEc. 1231. No authorized act can be made valid, retroac-
oy sothird tively, to the prejudice of third persons, without their consent.

oficscisston  SEC. 1232. A ratification may be rescinded when made wit-
out such consent as is required in a contract, or with an imper
fect knowledge of the material facts of the transaction rati
fied, but not otherwise.

Measure of

agent’s SEc. 1233. An agent has such authority as the principal,
suthority.  gctnally or ostensibly, confers upon him.

sl an . SEC. 1234. Actual authority is such as a principal intention-
ally confers upon the agent, or intentionally or by want of
ordinary care, allows the agent to believe himself to possess.

o ttonsible SEc. 1235. Ostensible authority is such as a principal in-
" tentionally, or by want of ordinary care, causes or allows 3
third person to believe the agent to possess.
Agent’s an-

thoriiy e io SEc. 1236. Every agent has actually such authority asis
persons n

oticeof "8 defined by this Title, unless specially deprived thereof by his
rnio™  principal, and has even then such authority ostensibly, ex-
cept as to persons who have actual or constructive notice of

the restriction upon his authority.

neagent's SEc. 1237. An agent has authority:
suthority. 1. To do everything necessary, or proper and usual in the

ordinary course of business, for effecting the purpose of his
agency; and,

2. To make a representation respecting any matter of fact,
not including the terms of his aunthority, but upon which his
right to use his authority depends, and the truth of which
cannot be determined by the use of reasonable diligence on
the part of the person to whom the representation is made.

or i lleanle™  SEc. 1238. An agent has power to disobey instructions in

fnstrnctions.  Jealing with the subject of the agency, in cases where it is
clearly for the interest of his principal that he should do so.
and there is not time to communicate with the principal.
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Skc. 1239. When an authority is given partly in general, Authority o

and partly in specific terms, the general authority gives noits specific.

higher powers than those specifically mentioned. weneral terme.
Sec. 1240. An authority expressed in general terms, how- Excoptioneto
ever broad, does not authorize an agent: anthority.

1. To act in his own name, unless it is in the usual course
of his business to do so;

2. To define the scope of his agency; or,
3. To do any act which a trustee is forbidden to do by ar-
ticle I1, of chapter I, of the last Title.

SEc. 1241. An authority to sell personal property includes hat includ-

authority to warrant the title of the principal, and the quality I sl personal
and quantity of the property.

SEC. 1242. An authority to sell and convey real property Wbat includ.

includes authority to give the usual covenants of warranty. 1o sell real

SEC. 1243. A general agent to sell, who is intrusted by the jAuthority of

general agent
principal with the possession of the thing sold, has authority i feeere Price

to receive the price.

SEc. 1244. A special agent to sell has authority to receive , A%hoiy of

the price on delivery of the thing sold, but not afterwards.  reccive price.

ARTICLE III.
MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS.

SEcTIOX 1245. Principal how affected by acts of agent within the scope of his

authority.

1246. Principal, when bound by incomplete exccution of authority.

1247. Notice to agent, when notice to principal.

1248. Obligation of principal when agent exceeds his authority.

1249. For acts done under a merely ostensible authority.

1250. When exclusive credit is given to agent.

1251. Rights of person who deals with agent without knowledge of
his agency.

1252. Effect of a written instrument by which the agent intends to bind
the principal.

1253. Principal’s responsibility for agent’s negligence or omisson.
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1254. Principal’s responsibility for wrongs willfully committed by the
agent.

Principal, SEc. 1245. An agent represents his principal for all purposes

%ﬁ?gﬁ:{:&h within the scope of his actual or ostensible authority, and all
acopo of his the rights and liabilities which would accrue to the agent
from transactions within such limit, if they had been entered

into on his own account, accrue to the principal.

Drincipal, | SEc. 1246. A principal is bound by an incomplete execution
when bound by

incomplete_ - Of an authority, when it is consistent with the whole purpose

exccution of

suthority.  and scope thereof, but not otherwise.
Notlce to SEc. 1247. As against a principal, both principal and agent

agent when . . .
notice to are deemed to have notice of whatever either has notice of,
principal. . . . . .

and ought, in good faith and the exercise of ordinary care

and diligence, to communicate to the other.

pronhgation of  SEC. 1248. Wlhen an agent exceeds his authority, his princi-
tgentexceeds pal is bound by his authorized acts so far only asthey can be

plainly separated from those which are [un]authorized.
Foracts done  SEC. 1249. A principal is bound by acts of his agent, under

rtnibie ™" a merely ostensible authority, to those persons only who have
tahorly: in good faith, and without ordinary negligence, incurred a

liability, or parted with value, upon the faith thereof.

When excli-  SEC. 1250. If exclusive credit is given to an agent by the

sive credit is

given to ageft. person dealing with him, his principal is exonerated by pay-
ment or other satisfaction made by him to his agent, in good
faith, before receiving notice of the creditor’s election to hold

him responsible.

Rights of SEc. 1251. One who deals with an agent, without knowing
doal with. mm or having reason to believe that the agent acts as such in the
without knowl-

'.’d§§c‘;' nis  transaction, may set off, against any claim of the principal

R arising out of the same, all claims which he might have set

off against the agent before notice of the agency.

wifectora  Skc. 1252. Any instrument within the scope of his authori-

ment by which ty, whether under seal or not, by which an agent intends to

jhadetooind bind his principal, does bind him, if such intent is plainly
inferable from the instrument itself.

wf;};:ﬂ&,},gy SkEc. 1263. Unless required by or under the authority of law

o B e or t0 employ that particular agent, a principal is responsible

omleston. to third persons for the negligence of his agent in the trans-
action of the business of the agency, including wrongful acts

committed by such agent in, and as a part of, the transaction
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of such business; and for his willful omission to fulfill the
obligations of the principal.
Skc. 1254. A principal is responsible for no other wrongs Principal's

responeibility

committed by his agent, than those mentioned in the last sec- e
tion, unless he has authorized or ratified them, even though f,‘;:,“;‘;‘;{f,“ by

they are committed while the agent is engaged in his service.

ARTICLE IV.
OBLIGATIONS OF AGENTS TO TIIRD PERSONS.

SecTIOoN 12535. Warranty of authority.
1258. Agent's responsibility to third persons.
1257. Obligation of agent to surrcnder property to third person.
1258. Agent not having capacity to contract.

SEc. 1255. One who assumes to act as an agent thereby war- ‘.‘Lf,‘}'ﬁ;‘" of
rants, to all who deal with him in that capacity, that he has
the authority which he assumes.

SEc. 1256. One who assumes to act as an agent is responsi- Agentnre
ble to third persons as a principal for his acts in the course third porsone,
of his agency, in any, of the following cases, and in no others:

1. When, with his consent, credit is given to him person-
ally in a transaction;

2. When he enters into a written contract in the name of his
principal, without believing, in good faith, that he has au-
thority to do so; or,

3. When his acts are wrongful in their nature.

SEc. 1257. If an agent receives anything for the. benefit of Obligation of

his principal, to the possession of which another person is gﬁ%}f}ﬁég
entitled, he must, on demand, surrender it to such person, or
so much of it as he has under his control at the time of de-
mand, on being indemnified for any advance which he has
made to his principal, in good faith, on account of the same;
and is responsible therefor, if, after notice from the owner, he

delivers it to his principal.
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pejentnot »  SEC. 1268. The provisions of this article are subject to the

to contract.  * provisions of Part I of the First Division of this Code.

ARTICLE V.

DELEGATION OF AGENCY.

SEcTION 1259. Agent's delegation of his powers.
1260. Agent's unauthorized employment of sub-agent.
1261. Sub-agent, rightfully appointed, represents principal.

Agent's SEc. 1269. An agent, unless specially forbidden by his prin-
delegation of . . .
his powers.  cipal to do so, can delegate his powers to another personin
any of the following cases, and in no others:
1. When the act to be done is purely mechanical;
2. When it is such as the agent cannot himself, and the
sub-agent can, lawfully perform;
3. When it is the usage of the place to delegate such pow-
ers; or,
4. When such delegation is specially authorized by the
principal.
yAgent's unau- SEc. 1260. If an agent employs a sub-agent without author-
ploymentof ity, the former is a principal, and the latter his agent, and
the principal of the former has no connection with the latter.

Sub-agent SEc. 1261. A sub-agent, lawfully appointed, represents the
‘:'é’n';'ﬁgdrf%g:)";;l principal in like manner with the original agent; and the
PIRCP original agent is not responsible to third persons for the acts

of the sub-agent.
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ARTICLE VI.

TERMINATION OF AGENCY.

SecTIOoN 1262, 1263. Termination of agency.

SEcC. 1262. An agency is terminated, as to every person hav- of omination

ing notice thereof, by:

1. The expiration of its term;

2. The extinction of its subject;

3. The death of the agent;

4. His renunciation of the agency; or,

B5. The incapacity of the agent to act as such.

SEc. 1263. Unless the power of an agent is coupled with an
interest in the subject of the agency, it is terminated as to
every person having notice thereof, by:

1. Its revocation by the principal;
2. His death; or,
3. His incapacity to contract.

Same.

CHAPTER 1I1.

PARTICULAR AGENCIES.

ArTIiCLE I. Auctioneers.
0. Factors.
ITI. Shipmasters and pilots.
IV. Ship’s managers.
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ARTICLE 1.

AUCTIONEERS.

8EecTION 1264. Auctioneer’s authority from the seller.
1265. Auctioneer’s authority from the bidder.

artiictioneer's Skc. 1264. An auctioneer, in the absence of special author-
theseller.  jzation or usage to the contrary, has authority from the seller,
only as follows:
1. To sell by public auction to the highest bidder;
2. To sell for cash only, except such articles as are usually
sold on credit at auction;
3. To warrant in like manner with other agents to sell, ac-
cording to section 1241;
4. To prescribe reasonable rules and terms of sale;
6. To deliver the thing sold, upon payment of the price;

6. To collect the price; and,

7. To do whatever else is necessary, or proper and usual,
in the ordinary course of business, for effecting these pur-
poses.

oy 0TI 0 SEc. 1265. An auctioneer has authority from a bidder at the
vaxuopony  auction, as well as from the seller, to bind both by a memo-
randum of the contract as prescribed in the Title on Sale.

ARTICLE TII.
FACTORS.

SecTION 1266. Factor, what.
1267. Actual authority of factor.
1268. Ostensible authority.
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SEc. 1266. A factor is an agent, who is employed to buy or Factor, what.
sell property in his own name, and who is intrusted by his
principal with the possession thereof.

SEc. 1267. In addition to the authority of agents in gener- A%fqanrer
al, a factor has actual authority from his principal, unless
specially restricted:

1. To insure property consigned to him uninsured;

2. To sell, on credit, anything intrusted to him for sale, ex-
cept such things as it is contrary to usage to sell on credit;
but not to pledge, mortgage, or barter the same; and,

3. To delegate his authority to his partner or servant, but
not to any person in an independent employment.

SEc. 1268. A factor has ostensible authority, as to persons, Osiieibte
having no notice that the property with which he deals is not
his own, to deal with it in any manner.

ARTICLE III.

SHIP MASTERS AND PILOTS.

8xcTIOX 1269. Authority of shipmaster on behalf of shipowncr.
1270. Authority to borrow.
1271. Authority on behalf of owners of cargo.
1272. Power to make contracts.
12738. Power to hypothecate.
1274. Master’s power to sell ship.
1275. Master's power to sell cargo.
1276. Authority to ransom ship.
1277. Abandonment terminates master's power.
1278. Personal liability for contracts concerning the ship.
1279. Liability for acts of persons employed upon the ship.
1280. Responsibility for negligence of pilot.

SEec. 1269. The master of a ship is a general agent for its Authority of

.- . shipmaster on
owner in all matters concerning the same. .
Skc. 1270. The master of a ship has authority to borrow , Authorityto
money on the cggdit of its owner, if it is necessary to enable
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him to complete the voyage, and if neither the owner nor his

proper agent for such matters can be consulted, without inju-
rious delay.

Authorit . . .
venalforown  SEC. 1271. The master of a ship, during a voyage, is a gen-

erofeaiearal agent for each of the owners of the cargo, and has an-
thority to do whatever they might do for the preservation of

their respective interests, except to sell or hypothecate the
same.
Power to

makecontracts.  SEC. 1272. The master of a ship may procure all its neces-
sary repairs and supplies, may engage cargo and passengers
for carriage, and in foreign port, may enter into a charter-
party; and his contracts for these purposes bind the owner to
the full amount of the value of the ship and freightage.

Power to

hy pothocate. Skc. 1273. The master of a ship may hypothecate the ship,
freightage and cargo, in the cases prescribed by the chapters

on Bottomry and Respondentia, and in no others.

ertoesmn SEC. 1274. When a ship, whether foreign or domestic, is se-

riously injured, or the voyage is otherwise broken up, beyond
the possibility of pursuing it, the master, in case of necessity,
may sell the ship without instructions from the owners, unless
by the earliest use of ordinary means of communication, he
can inform the owners, and await their instructions.

P eel] SEc. 1276. The master of a ship may sell the cargo, if the

cargo. voyage is broken up beyond the possibility of pursuingit,
and no other ship can be obtained to carry it to its destina-
tion, and the sale is otherwise absolutely necessary.

ramsomatip.”  SEC. 1276. The master of a ship, in case of its capture, may

engage to pay a ransom for it, in money or in part of thecar-
go, and his engagement will bind the ship, freightage and

cargo.
womingios " SEC. 1277. The power of the master of a ship to bind its

ter .
TAslers POV owmer, or the owners of the cargo, ceases upon the abandon-

ment of the ship and frieghtage to insurers.
Personal lia-

pierpual lia- Spo. 1278. Unless otherwise expressly agreed, or unless the

ing the shim - contracting parties give exclusive credit to the owner, the mas-
ter of a ship is personally liable upon his contracts relative
thereto, even when the owner is also liable.

acriipllity for  SEC. 1279. The master of a ship is liable to third persons
thepiojed uron for the acts or negligence of persons employed in its naviga-
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tion, whether appointed by him or not, to the same extent as
the owner of the ship.

Skc. 1280. The owner or master of a ship is not responsible rr aheigente”
for the negligence of a pilot whom he is bound by law to em- ' """
ploy; but if he is allowed an option between pilots, some of
whom are competent, or is required only to pay compensation
to a pilot, whether he employs him or not, he is responsible
to third persons.

ARTICLE 1V.

SHIP’S MANAGLRS.

Secriox 1281. What powers manager has.
1282. What powers he has not.

SEc. 1281. A ship’s manager has power to make contracts pyaesee o

requisite for the perfox;ma.nce of his duties as such; to enter
into charter-parties, or make contracts for carriage; and to
settle for freightage and adjust averages.
SEc. 1282. Without special authority, a ship’s manager can-, hat rowers
not borrow money, or give up the lien for freightage, or pur-
chase a cargo, or bind the owners of the ship to an insurance.

TITLE X.

PARTNERSIHIP.

Caaptie 1. Partnership in general.
II. General partnership.
I11. Special partnership.
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CHAPTER 1.

PARTNERSHIP IN GENERAL.

ArtIcLE 1. What constitutes a partnership.
I1. Partnership property.
II1. Mutual obligations of partners.
IV. Renunciation of partnership.

ARTICLE 1.

WHAT CONSTITUTES A PARTNERSHIP.

8ectioN 1233. Partnership, what.
1284. Ship owners.
1285. Formation of partnership.

whattnership,  Qpo, 1283. Partnership is the association of two or more
persons, for the purpose of carrying on business together, and
dividing its profits between them.

Shipowners.  Sgc. 1284. Part owners of a ship do not, by simply usingit
in joint enterprise, become partners as to the ship.
poomationof  Sgc. 1285. A partmership can be formed only by the
consent of all the parties thereto, and therefore no new
partner can be admitted into a partnership, without the
consent of every existing member thereof.
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ARTICLE II.

PARTNERSHIP PROPERTY.

S8ECTION 1288. Partnership property, what.
1287. Partner’s interest in partnership property.
1288. Partner’s share in profits and losses.
1289. When division of losses implied.
1200. Partner may require application of partnership property.
1291. What property is partnership property.

SEc. 1286. The property of a partnership consists of all that ,ohemsrmbh,.

is contributed to the common stock at the formation of the
partnership, and of allthat is subsequently acquired thereby.

SEec. 1287. The interest of each member of a partnership ex-  Fartners

tends to every portion of its property. partnership

property.
SEc. 1288. In the absence of an agreement on the subject,  Fartoer's

) share in profits
the shares of partners in the profits or loss of the business are 2nd losses.

equal, and the share of each in the partnership property is
the value of his original contribution, increased or diminished
by his share of profit or loss.

SEC. 1289. An agreement to divide the profits of a business Ve divislon

of lorses

implies an agreement for a corresponding division of its loss- Implied.
es, unless it is otherwise expressly stipulated.

SEc. 1290. Each member of a partnership may require its  Faftaermar

property to be applied to the discharge of its debts, and has a ton of partner-

ship propert
lien upon the shares of the other partners for this purpose, :,‘;gpg:'::‘;fr"’:‘ ’
and for the payment of the general balance, if any, due to
him.
SEc. 1291. Property, whether real or personal, acquired with _What proper-

ty is partuner-

partnership funds, is presumed to be partnership property. sbip property.
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ARTICLE III.
MUTUAL OBLIGATIONS OF PARTNERS.

SecTION 1292. Partners, trustees for each other.
1293. Good faith to be observed between partners.
1294. Mutual liability of partners to account.
1295. No compensation for services to firm.

qrrarners, SEc. 1292. The relations of partners are confidential. They

eachother.  gre trustees for each other, within the meaning of Chapter I
of the Title on Trusts. Their obligations, as such trustees.
are defined by that chapter.

pOod mithto  SEc. 1293. In all proceedings connected with the formation.

ot conduct, dissolution, and liquidation of the partnership, every
partner is bound to act in the highest good faith toward his
copartners. He may not obtain any advantage over them in
the partnership affairs by the slightest misrepresentation, con-
cealment, threat, or adverse pressure of any kind.

e, SEC. 1294. Each member of a partnership must accountto it

tosccomnt-  for everything that he receives on account thereof, and is en-
titled to reimbursement therefrom for everythingthat he prop-
erly expends for the benefit thereof, and to be indemnified
thereby for all losses and risks which he necessarily incars on
its behalf.

Hoogompensa-  Ipo. 1295. A partner is not entitled to any compensation

cestofrm.  for services rendered by him to the partnership.

ARTICLE IV.

RENUNCIATION OF PARTNERSHIP.

Bxcriox 1296. Renunciation of future profits exoncrates from liability.
1297. Effect of renunciation.
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SEc. 1296. A partner may exonerate himself from all future of RoRunclation
liability to a third person on account of the partnership, by ety
renouncing, in goodfaith, all participationin its future profits,
and giving notice to such third person, and to his own copart-
ners, that he has made such renunciation, and that, so far as
may be in his power, he dissolves the partnership, and does
not intend to be liable on account thereof for the future.

SEC. 1297. After a partner has given notice of his renuncia- renmscaron.
tion of the partnership, he cannot claim any of its subsequent
profits, and his copartners may proceed to dissolve the part-
nership.

CHAPTER I1.

GENERAL PARTNERSHIP.

ArTicLE 1. What is a general partnership.
II. Powers and authority of partners.
III. Mutual obligations of partners.
1V. Liability of partners.
V. Termination of partnership.
VI. Liquidation.
VI1I. Of the use of fictitious names.

ARTICLE I.

WITAT IS A GENERAL PARTNERSHIP.

Sscriox 1298. General partnership, what.

SEc. 1208. Every partnership, that is not formed in accor- ,Jenere! pat-
dance with the law concerning special partnership, and every
special partnership, so far only as the general partners are
voncerned, is a general partnership.
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ARTICLE II.

POWERS AND AUTHORITY OF PARTNERS.

SectioN 1209. Power of majority of partners.
1300. Authority of individual partner.
1301. What authority partner has not.
1302. Partner’s acts in bad faith, when ineffectual.

jorowerofms-  Sgc. 1209. Unless otherwise expressly stipulated, the desci-
partners. sion of the majority of the members of a general partnership
binds it in the conduct of its business.

oAuborlty ot Sgc. 1300. Every general partner is agent for the partuer-

partoer. ship in the transaction of its business, and has authority to
do whatever is necessary to carry on such business in the or-
dinary manner, and for this purpose may bind his copartners
by an agreement under seal.

ity pariner s SEC. 1301. A partner, as such, has not authority to do any

o of the following acts, unless his copartners have wholly aban-
doned the business to him, or are incapable of acting:

1. To make an assignment of the partnership property, or
any portion thereof, to a creditor,or to a third person, in trust
for the benefit of a creditor or of all creditors;

2. To dispose of the good will of the business;

3. To dispose of the whole of the partnership property at
once, unless it consists entirely of merchandise;

4. To do any act which would make it impossible to carry
on the ordinary business of the partnership; or,

6. To do any other act not within the scope of section 1300.

jomesredets  SEC. 1302. A partner is not bound by any act of a copart-

whenineflec-  per in bad faith toward him, though within the scope ofa
partner’s powers, except in favor of persons who have in good
faith parted with value in reliance upon such act.
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ARTICLE III1.
MUTUAL OBLIGATIONS OF PARTNERS.

SmcTION 1303 Profits of individual partners.
1304. In what business partner may not engage.

1305. In what he may engage.
1306. Must account to the firm for profits.

SEc. 1303. All profits made by a general partner, in the frogiscr

course of any business usually carried on by the partnership, partoer:
belong to the firm.

SEc. 1304. A general partner, who agrees to give his per- ,om Ao
sonal attention to the business of the partnership, may not ™y noteossee
engage in any business which gives him an interest adverse to
that of the partnership, or which prevents him from giving to
such business all the attention which would be advantageous
to it.

SEc. 1305. A partner may engage in any separate business, 12 okl
except as otherwise provided by the last two sections.

Skc. 1306. A general partner, transacting business contrary , Must account
to the provisions of this article, may be required by any co- for profits.
partner to account to the partnership for the profits of such

business.

ARTICLE 1V.

LIABILITY OF PARTNERS.

SzcrTiox 1307, 1308. Liability of partners to third persons.
1309. Liability of one held out as partner.
1310. No one liable as partner, unless held out as such.

32
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prpors 1 SEC. 1307. Every general partner is liable to third persons

fhird permone.for all the obligations of the partnership, jointly with his co-
partners.

F,,‘,;:,",:,i'.':}.?,l;‘.’" SEc. 1308. The liability of general partners for each other's

uers jor olher's

acte. acts is defined by the Title on Agency.

enameMigarr SEC. 1309. Any one permitting himself to be represented asg

tepariner g partner, general or special, is liable as such to third per-
sons to whom such representation is communicated, who on
the faith thercof give credit to the partnership.
No one liable

an parer, Skc. 1310. No one is liable as a partner, who is not such in

anless hold out fact, except as provided by the last section.

ARTICLE V.

TERMINATION OF PARTNERSHIP.

SEcTioN 1311. Duration of partnership.
1312. Total dissolution of partnership.
1313. Partial dissolution.
1314. Partner cntitled to dissolution.
1315. Notice of termination.
1316. Notice by change of name.

pamiemf - 8kc. 1311. If no term is prescribed by agreement for its du-
ration, a general partnership continues until dissolved by a
partner or by operation of law.
ooyl diesole-  Spc. 1312. A general partnership is dissolved, as to all the
PP partners:
1. By lapse of the time prescribed by agreement for its du-
ration;
2. By the expressed will of any partner, if there is no such
agreement;

3. By the death of a partner;
4. By the transfer, to a person not a partner, of the interest
of any partuer in the partnership property;
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5. By war, or the prohibition of commercial intercourse, be-
tween the country in which one partner resides, and that in
which another resides; or,

6. By a judgment of dissolution.

Skc. 1313. A general partnership may be dissolved, as to, furilal disso-
himself only, by the expressed will 6f any partner, notwith-
standing his agreement for its continuance, subject, however,
to liability to his copartners for any damage caused to them
thereby, unless the circumstances are such as entitle him to a

Jjudgment of dissolution.

Skc. 1314. A general partner is entitled to a judgment of p Partner entl-
dissolution: tion.
1. When he, or another partner, becomes legally incapable
of contracting;
2. When another partner fails to perform his duties under
the agreement of partnership, or is guilty of serious miscon-
duct; or,
8. When the business of the partnership can be carried on
only at a permanent loss.

Skec. 1315. The liability of a general partner for the acts of Notice of ter-
his co-partners continues, even after a dissolution of the part- )
nership, in favor of persons who have had dealings with, and
given credit to, the partnership, during its existence, until they
harve had personal notice of the dissolution; and in favor of
other persons, until such dissolution has been advertised in a
newspaper published in every county where the partnership,
at the time of its dissolution, had a place of business; to the
extent, in either case, to which such persons part with value,
in good faith, and in the belief that such partner is still a
member of the firm.

SEc. 1316. A change of the partnership name, which plain- R
ly indicates the withdrawal of a partner, is sufficient notice of
the fact of such withdrawal to all persons to whom it is com-
municated. But a change in the name which does not con-
tain such an indication, is not notice of the withdrawal of any
partner.
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ARTICLE VI.

LIQUIDATION.

BzctioR 1317. Powers of partners after dissolution.
1318. Who may act in liquidation.
1319. Who may not act in liquidation.
1320, 1321. Powers of partners in liquidation.

Powers of

artnersater  OEC. 1317. After the dissolution of a partnership, the pow-
fesolntion: org and authority of the partners are such only as are pre-
scribed by this article.

1n liguidation.  SEC. 1318. Any member of a general partnership may act

in liquidation of its affairs, except as provided by the next
section.

SEc. 1319. If the liquidation of a partnership is committed,
by consent of all the partners, to one or more of them,
others have no right to act therein; but their acts are valid
favor of persons parting with value, in good faith, upon the

credit thereof.
Powers of

partaers fn SEc. 1320. A partner authorized to act in liquidation may

‘quidation. o 511ect, compromise or release any debts due to the partnership,
pay or compromise any claims against it, and dispose of the
partnership property.

Bpme. SEc. 1321. A partner authorized to act in liquidation may
enter, in the name of the firm, into any obligation by way of
satisfaction of a partnership debt, or as a collateral security
therefor, but he cannot make, draw or indorse, any other ob-
ligation in its name, nor revive a debt against the firm, by any
acknowledgment or part payment, within the provisions of
the Code of Civil Procedure concerning the times of commenc-
ing actions.

‘Who may not
actin liquida-
tioa.
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ARTICLE VII.

OF THE USE OF FICTITIOUS NAMES.

8xcTION 1322, Fictitious name.
1823. Style of foreign partnership.
1324. Continuation of style of firm having foreign business relations.

1325. Certificate smting names, &c., of persons using such firm name to
be filed and published.

1326. Register of such firms to be kept by register of deeds.
13217. Certified copies from register of deeds, and affidavits of publica-
tion to be evidence.

SEc. 1322. No partnership or person may transact business Fictitions
by a fictitious name, or in the name of a person not interested
in such business, except as prescribed in this article.

SEC. 1323. A commercial partnership, established and trans- peonon &
acting business in a place without the United States, may use

in this Territory the partnership name used by it there,
although fictitious.

SEc. 1324. The name of a partnership, which has had busi- ,°cpastion

of style of firm
ness relations with places without the United States, may be paiag reier

business
continued in use by the persons succeeding to its business, and ™o
by their successors, upon compliance with the provisions of
this article, and with the consent of the persons, if living,

whose names are used.
SEc. 1325. On every change of the persons continuing the ,Certidcates

stating names,
use of a partnership name, under the last section, the person &c; of persons

using such irm
acquiring the right to use it must sign and acknowledge :;5‘5;‘{,{{:,{’,?3‘_’
before a proper officer for that purpose, a certificate, stating
the name of each person dealing under such name, and his
place of residence, and must file the same with the register of
deeds of the county in which their principal place of business
is situated, and must publish such certificate, or a statement

containing the substance thereof, once in each week, for four
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successive weeks, beginning within one week after his first
using such name, in a newspaper of this Territory.

SEc. 1326. Every register of deeds must keep a register of
the names of firms and persons mentioned in certificates filed
with him, pursuant to the last section, entering in alphabet-
ical order the name of every such partnership, and of each
partner therein.

Skc. 1327. Copies of the entries of a register of deeds here-
in directed, when certified by him, and affidavits of publica-
tion as herein directed, made by the printer, publisher or chief
clerk of a newspaper, are presumptive evidence of the facts
therein stated.

CHAPTER II1.
SPECIAL PARTNERSHIP.

ArxticLE I. Formation of the partnership.
II. Powers, rights and duties of the partners.
ILI. Liability of partners.
1V. Alteration and dissolution of the partncrship.

ARTICLE I.

FORMATION OF THE PARTNERSHIP.

8kcTION 1328. Special partnership, how formed.
1329. Constitution of.
1330. Certificate of special partnership.
1381. Proof of certificate.
1332, 1333. Certificate to be filed and recorded.
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SEeEcTIOR 1334. Affidavit of actual payment of capital by special partner to be
filed.
1335. Special partnership, when forined.
1336. Publication of certificate.
1337. Affidavit of publication.
1333. Effect of omission or informality of publication.
1339. Renewal of special partnership to be certified and published.

SEc. 1328. A special partnership may be formed by two or  Speelal part
more persons in the manner and with the effect prescribed in formed.
this chapter, for the transaction of any business, except bank-

ing or insurance.

SEc. 1329. A special partnership may consist of one or more Corstitation
persons, called general partners, and one or more persons
called special partners.

Skec. 1330. Persons desirous of forming a special partner-  Cepfiicate of
ship must severally sign a certificate, stating: partoership.

1. The name under which such partnership is to be con-
ducted;

2. The general nature of the business intended to be trans-
acted;

3. The names of all the partners, and their residences, speci-
fying which are general and which are special partners;

4. The amount of capital which each special partner has
contributed to the common stock; and,

6. The periods at which such partnership will begin and
end.

SEc. 1331. A certificate under the last section must be ac- conaner
knowledged or proved, as to the several persons signing the

same, in the manner prescribed by sections 516 to 529.

SEc. 1332. The certificate of a special partnership, when  Certifieate to
duly acknowledged and certitied, must be filed with the regis- recorded.
ter of deeds of the county in which the partnership is to have
its principal place of business, and must be recorded by him
at large, in a book kept for that purpose, open to public in-
gpection.

SEc. 1333. A transcript of the record made pursuant to the Seme.
last section, duly certified by the register of deeds under his
official seal, must be filed and recorded in like manner in the
office of the register of deeds of every county in which the
partnership has a place of business.
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1 & p ’ 3
o ornt  OEC. 1334. An affidavit of one or more of the general or

Ol Tacr SPeCial partnersin a special partnership, stating that the sums
tobedled.  gpecified in the certificate of the partnership as having been
contributed by each of the special partners, have been actually
and in good faith paid in cash, must be filed in the same

office with the original certificate.

n;'a'ﬁcmvﬁ?& Skc. 1335. No special partnership is formed, until the pro-

forme visions of the last five sections are complied with.

o CbMeation SkEc. 1336. The certificate mentioned in section 1330, or a
statement of its substance, must be published in one or more
newspapers, de51gna.ted by the register of deeds with whom
the original certificate is filed, and published in this Territory.
Such publication must be made once a week for six weeks,
beginning within one week from the time of filing the certifi-
cate.

pobaateof  SEc. 1337. An affidavit of publication pursuant to this chap-
ter, made by the printer, publisher or chief clerk of a news
paper, may be filed with the register of deeds with whom the
original certificate was filed, and is presumptive evidence of
the facts therein stated.

oiRectol Sgc. 1338. If the publication directed by section 1336 is not

loformmilty of made, the partnership is general from its beginning. Butif,
from any cause beyond the control of the partners, the publi-
cation is not made in exact conformity with that section, it is
sufficient if made as nearly in conformity therewith as may be
in their power.

jBenewalof  Sgc. 1339. Every renewal or continuance of a specialpart

ne‘ topecert- nership must be certified, recorded, verified and published in

ltshed. the same manner as upon its original formation.

ARTICLE II.
POWERS, RIGITS AND DUTIES OF THE PARTNERS.

SxcTiox 1340. Firm name, how composed.
1341. Authority of special partnar.
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Secrran 1342, His relation to bis copartners.
1343. Loans of special partner to firm.
1344, Special partner need not be joined in suit with gencral partners.
1345. May not withdraw his capital.
1346. May draw profits, &c.
1347. Capital withdrawn to be restored.
1348. Certain transfers of property, void.

Firm name,

SEc. 1340. The business of a special partnership must be o T mrosa.
conducted under a name, consisting of the names of one or
more of the general partners only, with or without the addi-
tion of the words * and company.”

SEc. 1341. The general partners only have authority to  Authoriyor-
transact the business of a special partnership. The special
partners may negotiate business for it, subject to the subse-
quent approval of a general partner, but must not act on its

behalf in any other manner.
His relation to

Sec. 1342. A special partner may at all times investigate ,i% S anoer.
the partnership affairs, and advise his partners or their agents
as to their management.
Loans of

SEc. 1843. A special partner may lend money to the part- oofii® of e
nership, or advance money for it, and take from it security '™
therefor, and as to such loans or advances has the same rights
as any other creditor; but, in case of the insolvency of the
partnership, all other claims which he may have against it
must be postponed until all other creditors are satistied.

_ Sec. 1344. In all matters relating to a special p.artnershxp, pepectal part-
its general partners may sue and be sued alone, in the samepjied n =2}t
manner as if there were no special partners. partners.

SEC. 1345. No special partner under any pretense, may ,Maynotwit,
withdraw any part of the capital invested by him in the part-

nership during its continuance.

Sec. 1346. A special partner may receive such lawful inter- M7 deow

est, and snch proportion of protits, as may be agreed upon, if
not paid out of the capital invested in the partnership by him,
or by some other special partner, and is not bound to refund
the same to meet subsequent losses.
Sec. 1347. If a special partner withdraws capital from the , Capital with.
firm, contrary to the provisiong of sections 1345, he must re- stered:

store the same with interest.
32
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fematpropens.  SEC. 1348, Every transfer of the property of a special part-

void. nersiip, or of a partner therein, made after or in contempla-
tion of- the insolvency of such partnership or partner, with in-
tent to give a preference to any creditor of such partnership
or partner, over any other creditor of such partnership, is void
against the creditors thereof; and every judgment confessed,
lien created, or security given, in like manner and with the
like intent is in like manner void.

ARTICLE TII.

LIABILITY OF PARTNERS.

SkcTioN 1349, Liability of general partner in special partnership.
1330, 1851. Liability of special partner; what acts render him a general
partner.
1352, Who may not question existence of special partnership,

Fl,',;‘;,‘;‘,",',;’,;;,'e, Skc. 1349. The general partners in a special partnership
n spectal are liable to the same extent as partners in a general part-

partnership.
nership.

Mability of S, 1350. The contribution of a special partner to the cap-

speclal partner;

what acte ital of the firm, and the increase thereof, is liable for its debts,

render him a

general partner bt he is not otherwise liable therefor, except as follows:

1. If he has willfully made or permitted a false or material-
ly defective statement in the certificate of the partnership, the
affidavit filed therewith, or the published announcement there
of, he is liable as a general partner to all creditors of th
firm;

2. If he has willfully interfered with the business of the
firin, except as permitted by sections 1341 and 1342, he is lia-
ble in like manner; or,

3. If he has willfully joined in or assented to an act contra-
1y to any of the provisions of sections 1340, 1345 and 1348
he is liable in like manner.
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SEc. 1351. When a special partner has unintentionally done "
any of the acts mentioned in the last section, he is liable as a
general partner to any creditor of the firm who has been actu-
ally misled thereby to his prejudice.

Skc. 1352. One who, upon making a contract with a part- Whe may bt
nership, accepts from or gives to it a written memorandum of §aey,of specia!
the contract, stating that the partnership is special, and giv-
ing the names of the special partners, cannot afterwards
charge the persons thus named as general partners upon that
contract, by reason of any error or defect in the proceedings
for the creation of the special partnership, prior to the accep-
tance of the memorandum, if an effort has been made by the
partners, in good faith, to form a special partnership in the
manner required by law.

ARTICLE 1IV.
ALTERATION AND DISSOLUTION.

Sectios 1353. Partnership made general, by omission to notify changes.
1354. Admission of new special partners to be notified.
1355. Purchaser of interest of special partner, &c., may become a spe-

cial partner.
1356. Dissolution of special partnership.

Skc. 1353. A special partnership becomes general, if, within  Firinerhip
ten days after any partner withdraws from it, or any new }gmission to
partner is received into it, or a change is made in the nature
of its business, or in its name, a certificate of such fact, signed
by one or more of the partners, is not filed with the clerk with
whom the original certificate of the partnership was filed.

SEc. 1364. New special partners may be admitted into & A

special partnership, upon a certificate, stating the names, res- pariner to
idences and contributions to the common stock of each of such
partners, signed by each of them, and by the general partners,
verified according to section 1334, acknowledged or proved,

and filed, according to sections 1331 and 1332, with the regis-
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ter of deeds with whom the original certificate of the partner-
ship was filed.

it nt” ® SEC. 1355. A special partner, or his legal representatives,
B e may sell his interest-in the partmership, and the purchaser
Parmer=™ " thereof may, with the consent of the other partners, become
a special partner, without changing the nature of the partner-
ship, upon filing a notice of sale within ten days thereafter
with the register of deeds with whom the original certificate

of such partnership was filed.

of amecaom Sgc. 1356. A special partnership is subject to dissolution

parmershlP.  in the same manner as a general partnership, except that no
dissolution by the act of the partners is complete, until a
notice thereof has been filed and recorded in the office of the
register of deeds with whom the original certificate was record-
ed, and published once in each week for four weeks, ina
newspaper published in this Territory.

TITLE XI.

INSURANCE.

Cuartir 1. Insurance in general.
II. Marine insurance.
II1. Fire insurance.
1V. Life and health insurance.

CHAPTER 1.

INSURANCE IN GENERAL.

AnmcLE 1. Defin.tion of insurance.
IT. What may be insured.
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AgTicLE III. Parties.

IV. Insurable interest.
V. Concealment and representatioun.
VI. The policy.

VII. Warranties.

VIIIL. Premiums.
IX. Loss.
X. Notice of loss.
XI. Double insurance.

XII. Re-insurance.

ARTICLE I.

DEFINITION OF INSURANGCE.

SEcTion 1357. Insurance, what.

SEe. 1357. Insurance is a contract whercby one undertakes 4o

to indemnify another against loss, damage or liability, arising
from an unknown or contingent event.

ARTICLE II.

WHAT MAY BE INSURED.

Secrios 1858. What events may be insured against,
1359. Usual kinds of insurance.
1860. All subject to this chapter.

8Ec. 1368. Any contingent or unknown event, whether past ,Whstevents,

or future, which may damnify a person having an insurable *s*®e*
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interest, or create a liability against him, may be insured
against, subject to the provisions of this chapter.

ofjtualkinds  Spc. 1359. The most usual kinds of insurance are:
1. Marine insurance;
2. Fire insurance;
3. Life insurance; and,
4. Health insurance.

thie chameet ¢ SEC. 1360. All kinds of insurance are subject to the prori

sions of this chapter.

ARTICLE III.

PARTIES TO THE CONTRACT.

SEcTION 1361. Designation of partics.
1362. Who may insure.
1363. Who may be insured.
1364, 1363. Assignment to mortgagee of thing insured.

of pefnation Spc. 1361. The person who undertakes to indemnify anoth-

er, by a contract of insurance, is called the insurer, and the
person indemnified is called the insured.

tnetlio may SEc. 1362. Any one who is capable of making a contract
may be an insurer, subject to the restrictions imposed by spe
cial statutes upon foreign corporations, non-residents and
others.

jobomaybe  Qpc. 1363. Any one except a public enemy may be insured.

tomommeat + SEC. 1364. Where a mortgagor of property effects insurance

thing insured. jp his own name, providing that the loss shall be payable to
the mortgagee, or assigns a policy of insurance to the mort-
gagee, the insurance is deemed to be upon the interest of the
mortgagor, who does not cease to be a party to the original
contract, and any act of his which would otherwise avoid the
insurance will have the same effect, although the property is
in the hands of the mortgagee.
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SEc. 1365. If an insurer assents to the transfer of an insu- Same.

rance from a mortgagor to a mortgagee, and, at the time of
his assent, imposes further obligations on the assignee,
making a new contract with him, the acts of the mortgagor
cannot affect his rights.

ARTICLE 1V.
INSURABLE INTEREST.

Sectiox 1366. Insurable interest, what.
1367. In what may consist.
1368. Interest of carrier or depositary.
1369. Mere expectancies.
1370. Measure of interest in property.
1371. Insurance without interest, illegal.
1372. When interest must exist.
1373. Effect of transfer.
1374. Transfer after loss.
1375. Exception in the case of several subjects in one policy.
1376. In case of the death of the insurer.
1377. In the case of transfer between co-tenants.

SEc. 1366. Every interest in property, or any relation there- i, {om waar.

to, or liability in respect thereof, of such a nature that a con-

temnplated peril might directly damnify the insured, is an in-

sarable interest.

_ SEc. 1367. An insurable interest in property may consist gumhat may
in:

1. An existing interest;

2. An inchoate interest founded on an cxisting interest, or,

3. An expectancy, coupled with an existing interest in that
out of which the expectancy arises.

SEc. 1368. A carrier or depositary of any kind has an in- luereat of
surable interest in a thing held by him as such, to the extent depositars.
of its value.

SEC. 1360. A mere contingent or expectant interest in any- o cxpec
thing, not founded on an actunal right to the thing, nor upon
any valid contract for it, i8 not insurable.
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mensaresof  SEc. 1370. The measure of an insurable interest in property

property. is the extent to which the insured might be damnified by loss
or injury thereof.
wibsurance  SEC. 1371. The sole object of insurance is the indemnity of

est, lllegal.  the insured, and if he has no insurable interest the contract is
void.

oulhen interest  Spe. 18372. An interest insured must exist when the inso-
rance takes effect, and when the loss occurs, but need not exist
in the meantime.

i Tect of SEc. 1373. Except in ‘the cases specified in the next four
sections, and in the cases of life and health insurance,a
change of interest in any part of a thing insured, uanaccom-
panied by a corresponding change of interest in the insurance,
suspends the insurance to an equivalent extent, until the ir-
terest in the thing and the insurance are vested in the same
person.

Transteratter  SEC. 1374. A change of interest in a thing insured, after the
loss. e s . .
occurrence of an injury which results in a loss, does not affect
the right of the insured to indemnity for the loss.

jpException in  SEC. 1370. A change of interest in one or more of several

Joveral su- distinct things, separately insured by one policy, does net

policy. avoid the insurance as to the others.

o0 tho caso Skc. 1376. A change of interest, by will or succession, on
the insured.  the death of the insured, does not avoid an insurance; and
his interest in the insurance passes to the person taking his

interest in the thing insured.
Inthe caseof SEC. 1377. A transfer of interest by one of several partners.

transfer . . N . . R
between  joint owners or owners in common, who are jointly insured,
7 to the others, does not avoid an insurance, even though it has
been agreed that the insurance shall cease upon an alienation

of the thing insured.
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ARTICLE V.

CONCEALMENT AND REPRESENTATION.

8xcriox 1378. Concealment, what.
1379. Effect of concealment.
1380. What must be disclosed.
1881. Matters which need not be communicated without Inquiry.
1382. Test of materiality.
1383. Matters which each is bound to know.
1384. Waiver of communication.
1385. Interest of insured
1386. Fraudulent warranty.
1387. Matters of opinion.
1388. Representation, what.
1389. When made.
1390. How interpreted.
1391. Representation as to future.
1392. How may affect policy.
1393. When may be withdrawn.
1804, Time intended by representation.
1393. Representing information.
1396. Falsity.
1397. Effect of falsity.
1898. Materiality.
1399. Application of provisions of this article.

S=c. 1378. A neglect to communicate that which a party | Concealment,
knows, and ought to communicate, is called a concealment.

SEC. 1379. A concealment, whether intentional or uninten- coiRect of con-

tional, entitles the injured party to rescind a contract of insu-
rance.

SEc. 1380. Each party to a contract of insurance must com- What mast ve
municate to the other, in good faith, all facts within his knowl-
edge, which are, or which he believes to be material to the
contract, and which the other has not the means of ascertain-
ing, and as to which he makes no warranty.

M
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patters which - Spc. 1381. Neither party to a contract of insurance isbound

withoutinauiey to communicate information of the matters following, except
in answer to the inquiries of the other:

1. Those which the other knows;

2. Those which, in the exercise of ordinary care, the other
ought to know, and of which the former has no reason to
suppose him ignorant;

3. Those of which the other waives communication;

4. Those which prove or tend to prove the existence of a
risk excluded by a warranty, and which are not otherwise
material; and,

5. Those which relate to a risk excepted from the policy,
and which ave not otherwise material.

Test of

materiality. SEc. 1382. Materiality is to be determined not by the event,
but solely bv the probable and reasonable influence of the
facts upon the party to whom the communication is due, in
forming his estimate of the disadvantages of the proposed
contract, or in making his inquiries.

cJaverswhich  Sgc. 1383. Each party to a contract of insurance is bound

10 know. to know all the general causes which are opea to his inquiry,
cqually with that of the other, and which may affect either the
political or material perils contemplated; and all general usa-
ges of trade.

coviver of  SEC. 1384. The right to information of material facts may
be waived, either by the terms of insurance, or by neglect to
make inquiries as to such facts, where they are distinctly im-
plied in other facts of which information is communicated.

Interest of

fabere! SEc. 1385. Information of the nature or amount of the in-
terest of one insured need not be communicated unless in an-
swer to inquiry, except as prescribed by section 1401.

“_frr:;:;};!em SEc. 1386. An intentional and fraudulent omission, on the
part of one insured, to communicate information of matters
proving or tending to prove the falsity of a warranty, entitles
the insurer to rescind.

o dntters of SEc. 1387. Neither party to a contract of insarance ishound
to communicate, even upon inquiry, information of his own
judgment upon the matters in question.

hepresenta-  SpC, 1388. A representation may be oral or written.
tjon, what.

Whenmade.  SEC. 1389. A representation may be made at the same time
with the policy, or before it.



CIVIL CODE. 267

SEc. 1390. The language of a representation is to be inter- ey inter
preted by the same rules as the language of contracts in gen-
eral.

SEc. 1391. A representation as to the future is to be deemed , Xepresenta.

a promise, unless it appears that it was merely a statement of
belief or expectation.

SEc. 1392. A representation cannot be allowed to qualify an g5 mer
express provision in a contract of insnrance; but it may

qualify an implied warranty.

SEC. 1393. A representation may be altered or withdrawn , wimmay
before the insurance is effected, but not afterwards.

SEc. 1394. The completion of the contract of insurance is Timeintended

representa-

the time to which a representation must be presumed to refer. e

SEc. 1395. When a person insured has no personal knowl- ; epresenting

edge of a fact, he may nevertheless repeat information which
he has upon the subject, and which he believes to be true, with
the explanation that he does so on the information of others,
or he may submit the information, in its whole extent, to the
insurer; and in neither case is he responsible for its truth,
unless it proceeds from an agent of the insured whose duty it
is to give the intelligence.

SEc. 1396. A representation is to be deemed false when the Fawsity.
facts fail to correspond with its assertions or stipulations.

Skc. 1397. If a representation is false in a material point, i f
whether affirmative or promissory, the injured party is enti-
tled to rescind the contract from the time when the representa-

tion becomes false.

SEc. 1398. The materiality of a representation is determin- Materiality.
ed by the same rule as the materiality of a concealment.

SEC. 1399. The provisions of this article apply as well to a ,Appiication

. . of !provmom- of
modification of a contract of insurance as to its original for- tharicle.
mation.
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ARTICLE VI.

THE POLICY.

Bection 1400. Policy, what.
1401. What must must be specified in a policy.
1402. Whose interest is covered.
1403. Insurance by agent or trustee.
1404. Insurance by part ewner.
1405. General terms.
1406. Successive owners.
1407. Transfer of the thing insured.
1408. Open and valued policies.
1409. Open policy, what.
1410. Valued policy, what.
1411. Running policy, what.
1412, Effect of receipt.
1413. Agreement not to transfer.

Policy. what,  SEC. 1400. The written instrument, in which a contract of
insurance is set forth, is called a policy of insurance.

worThat st be SEc. 1401. A policy of insurance must specify:
s policy. 1. The parties between whom the contract is made;
2. The rate of premium;
3. The property or life insured;
4. The interest of the insured in property insured, if he is
not the absolute owner thereof;
5. The risks insured against; and,

6. The period during which the insurance is to continue.

Whoseinterr  SEC. 1402, When the name of the person intended to be in-
erlecorered: sured is specified in a policy, it can be applied only to his own
proper interest.
pnnurance by SEc. 1403. When an insurance is made by an agent or trus-
tee. tee, the fact that his principal or beneficiary is the person
really insured may be indicated by describing him as agent
or trustee, or by other general words in the policy.
Insurance by SEc. 1404. To render an insurance, effected by one part-
PUtOWIE:  ner or part owner, applicable to the interest of his copartners,
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or of other part owners, it is necessary that the terms of the
policy should be such as are applicable to the joint or com-
mon interest.
SEc. 1405. When the description of the insured in a policy ! ‘=
is so general that it may comprehend any person, or any class
of persons, he only can claim the benefit of the policy who
can show that it was intended to include him.
SEC. 1406. A policy may be so framed that it will insure to owaese°
the benefit of whomsoever, during the continuance of the risk,
may become the owner of the interest insured.

SEC. 1407. The mere transfer of a thing insured does not ieimes

transfer the policy, but suspends it until the same person be- "****
comes owner of both the policy and the thing insured.
SEc. 1408. A policy is cither open or valued. wepenedand

Skc. 1409. An open policy is one in which the value of the Open policy,
thing insured is not agreed upon, but is left to be ascertained
in case of loss.

SEc. 1410. A valued policy is one which expresses on its, Yled pol
face an agreement that the thing insured shall be valued at a

specified sum.

SEc. 1411. A running policy is one which contemplates suc- .} apias pot
cessive insurances, and which provides that the object of the
policy may be from time to time defined, especially as to the
subjects of insurance, by additional statements or indorse-
ments.

SEC. 1412. An acknowledgment in a policy of the receipt of ceare: ™
premium is conclusive evidence of its payment, so far as to
make the policy binding, notwithstanding any stipulation
therein that it shall not be binding until the premium is actu-
ally paid.

SEc. 1413. An agreement made before a loss, not to trans- Agreement

fer the claim of a person insured against the insurer, after the
loss has happened, is void.
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ARTICLE VII

WARRANTIES,

SectioN 1414. Warranty, express'or implied.
1415. Form.
1416. Warranty must be in policy.
1417. Past, present and future warranties.
1418. Warranty as to past or present.
1419. Warranty as to the future.
1420. Performance excused.
1421, 1422. What acts avoid the policy.
1423. Breach without fraud.

SEc. 1414. A warranty is either express or implied.

Skc. 1415. No particular form of words is necessary to cre-
ate a warranty.

Skc. 1416. Every express warranty, made at or before the
execution of a policy, must be contained in the policy itself,
and another instrument, whether nupon the same paper or not,
cannot be referred to as making a party of the policy for this
purpose, even by agreement of the parties.

Skc. 1417. A warranty may relate to the past, the present,
the future, or to any or all of these.

SEc. 1418. A statement in a policy, of a matter relating to
the person or thing insured, or to the risk, as a fact, is an ex-
press warranty thereof.

SEc. 1419. A statement in a policy, which imports that it is
intended to do or not to do a thing which materially affects
the risk, is a warranty that such act or omission shall take
place.

SEc. 1420. When, before the time arrives for performance of
a warranty relating to the future, a loss insured against hap-
pens, or performance is made illegal, the omission to fulfill
the warranty for either reason does not avoid the policy.
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SEc. 1421. The violation of a material warranty, or other ,%he fcte
material provisions of a policy, on the part of either party P!

thereto, entitles the other to rescind.

Skc. 1422. A policy may declare that a violation of speci-
fied provisions thereof shall avoid it; otherwise the breach of
an immaterial provision does not avoid the policy.

SEC 1423. A breach of warranty, without fraud, merely ex- Dreach with-
onerates an insurer from the time that it occurs, or, where it

is broken in its inception, prevents the policy from attaching
to the risk.

Same.

CHAPTER VIII.

PREMIUM.

SEcTION 1424. When premium is carned.
1425, 1426. Return of premium.
1427. When nonc allowed.
1428. Over insurance by several insurers.
1429, 1430. Contribution.

SEcC. 1424. An insurer is entitled to payment of the premium, ooy hen premi-
as soon as the thing insured is exposed to the peril insured
against.
SEc. 1425. A person insured is entitled to a return of pre- Rew of
mium paid, or a ratable proportion thereof, if no part of his
interest in the thing insured is exposed to any of the perils
insured against, or, where the insurance is made for a definite
period of time, if it is not exposed to such peril for the whole
of that time.

SEC. 1426. A person insured is entitled to a return of the S*™*
premium when the contract is voidable, on account of the fraud
or misrepresentation of the insurer, or on account of facts, of
the existence of which the insured was ignorant without his
fault; or when, by any default of the insured other than ac-
tual fraud, the insurer never incurred any liability under the
policy.
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alomeg 0% Sgc. 1427. If a peril insured against has existed, and the
insurer has been liable, for any period, however short, the
insured is not entitled to a return of premium, so far as that.
particular risk is concerned, unless the insurance was for a
definite period of time, in which case he is entitled to a pro-
portionate return under section 1425.

rvertne. . SEC. 1428. In case of an over-insurance by several insurers,

alimsarere.  the insurer is entitled to a ratable return of the premium, pro-
portioned to the amount by which the aggregate sum insured
in all the policies exceeds the insurable value of the thing at
risk.

Contribation.  SgC. 1429. When an over-insurance is affected by simulta-
neous policies, the insurers contribute to the premium to be re-
turned, in proportion to the amount insured by their respec-
tive policies.

Same. SEc. 1430. When an over-insurance is effected by successive
policies, those only contribute to a return of the premium, who
are exonerated by prior insurances from the liability assumed
by them, and in proportion as the sum for which the premium
was paid exceeds the amount for which, on account of prior
insurance, they could be made liable.

ARTICLE 1X.

LOSS.

SEcTION 1431, Perils, remote and proximate.
1432. Loss incurred in rescue from peril.
1433. Excepted perils.
1434, Negligence and fraud.

st s jemete  SEC. 1431. An insurer is liable for a loss of which a peril
insured against was the proximatc cause; although a peril
not contemplated by the contract may have been a remote
cause of the loss; but he is not liable for a loss of which the
peril insured against was only a remote cause.
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SEc. 1432. An insurer is liable where the thing insured is ,n‘;‘t‘:;l',‘;““"""a
rescued from a peril insured against, that weuld otherwise fom peril-
have caused a loss; if in the course of such rescue the thing is
exposed to peril, not insured against, which permanently de-
prives the insured of its possession, in whole or in part: or
where a loss is caused by efforts to rescue the thing insured

from a peril insured against.

SEc. 1433. Where a peril is specially excepted in a contract ,5ycere
of insurance, a loss, which would not have occurred but for
such peril, is thereby excepted; althoughtheimmediate cause
of the loss was a peril which was not excepted.

SEC. 1434. An insurer is not liable for a loss caused by the ,3yolzsre
willful act of the insured; but he is not exonerated by the neg-
ligence of the insured, nor by fraud or negligence on the part
of his agents or others.

ARTICLE X

NOTICE OF T.OSs.

SecTION 1435. Notice of loss.
1436. Preliminary proofs.
1487. Waiver of defects in notice, &c.
1438. Waiver of delay.
1439. Certificate, when dispensed with.

Sec. 1486. In case of loss, an insurer is exonerated, if no- Notlecoflom:
tice thereof is not given to him by some person insured, or en-
titled to the benefit of an insurance, without unnecessary
delay.

SEc. 1436. Where preliminary proof of loss is required by Preliminary
a policy, the insured is not bound to give such proof as would "
be necessary in a court of justice; but it is sufficient for him
to give the best evidence which he has in his power at the time.
36
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doroniver of Skc. 1437. All defects in a notice of loss, or in preliminary

wotlee &e. ppoof thereof, which the insured might remedy, and which the
insurer omits to specify to him, without unnecessary delay, as
grounds of objection, are waived.

ayalver of SEc. 1438. Delay in the presentation to an insurer of no-
) tice or proof of loss is waived, if caused by any act of his, or
if he omits to make objection promptly and specitically upon
that ground.
oo, SEC. 1439. If a policy requires, by way of preliminary
vd with. proof of loss, the certificate or testimony of another person
than the insured, it is sufficient for the insured to use reasona-
ble diligence to procure it and in case of the refusal of such
person to give it, then to furnish reasonable evidence to the in-
surer that such refusal was not induced by any just grounds
of disbelief in the facts necessary to be certified.

ARTICLE XI.

DOUBLE INSURANCE.

Srcrion 1440. Double insurance.
1441. Contribution in case of double insurance.

,Jouble in- SEc. 1440. A double insurance exists where the same person
' is insured by several insurers separately in respect to the
same subject and interest.

Contributi 1 1
o tttion Sk, 1441. In case of double insurance, the insured may

faaeno 'm0 claim payment of a loss from any one of the insurers, who,

on paying it, may require the others to contribute ratably
thereto.
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ARTICLE XII.

RE-INSURANCE.

BEcTION 1442, Re-insurance, what.
" 1448. Disclosure required.
1444. Re-insurance presumed to be against liability.
1445. Original insured has no interest.

SEC. 1442. A contract of re-insurance is one by which an i nsurance.
insurer procures a third person to insure him against loss or
liability by reason of such original insurance.

. . . Disclosure
SEC. 1443. Where an insurer obtains re-insurance, he must required.

communicate all the representations of the original insured,

and also all the knowledge and information Le possesses,

whether previously or subsequently acquired, which is mate-
rial to the risk.

SEC. 1444. A re-insurance is presumed to be a contract of pesamedio

indemnity against liability, and not merely against damage. nipfity:

SEc. 1446. The original insured has no interest in a contract , original

nsured has

of re-insurance. no interest.

CHAPTER II.
MARINE INSURANCE.

ArticLE 1. Definition of marine insurance.
II. Insurable interest.
III. Concealment.
IV. Representations.
V. Implied warranties.
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ArTicLE VI. The voyage, and deviation.
VIL Loss.
VIII. Abandonment.
IX. Measure of indemnity.

ARTICLE 1,
DEFINITION OF MARINE INSURANCE.

SEcTION 1446. Marine insurance, what.

paurive luew- SEC. 1446. Marine insurance is an insurance against risks
connected with navigation, to which a ship, cargo, freightage,
profits, or other insurable interest in movable property, may
be exposed during a certain voyage or a fixed period of time.

ARTICLE II.

INSURABLE INTEREST.

SecTioN 1447, Insurable interest in ship.
1448, Interest reduced by hottamry,
1449. Freightage, what.
1450, 1451. Expected freightage.
1452. Insurable interest in profits.
1453. Insurable interest of cbarterer.

{pilsurable Skc. 1447. The owner of a ship has in all cases an insurable
vhip. interest in it, even when it has been chartered by one who cov-

cnants to pay him its value in ease of loss.
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Bec. 1448. The insurable interest of the owner of a ship ,efucesny
hypothecated by bottomry is only the excess of its value over "™

the amount secured by bottomry.

SEc. 1449. Freightage, in the sense of a policy of marine [reightage
insurance, signifies all the benefit derived by the owner, either
from the chartering of the ship or its employment for the car-
riage of his own goods or those of others.

SEC. 1450. The owner of a ship has an insurable interest in reighiage.
expected freightage which he would have certainly earned but
for the intervention of a peril insured against.

SEc. 14561. The interest mentioned in the last section exists, S*™*
in the case of a charter-party, when the ship has broken
ground on the chartered voyage; and, if a price is to be paid
for the carriage of goods, when they are actually on board,
or there is some contract for putting them on board, and both
ship and goods are ready for the specified voyage.

SEC. 1452. One who has an interest in the thing from which jniersstin:

profits are expected to proceed, has an insurable interest in *°"*
the profits.

SEc. 1463. The charterer of a ship has an insurable inter- [n:urable
est in it, to the extent that he is liable to be damnified by its charerer-

loss.

ARTICLE III.

CONCEALMENT.

SrcTIOoR 1434. Information must be communicated.
1453, Material information.
1456. Presumption of knowledge of loss.
1457. Concealments which only affect the risk in question,

SEc. 1464. In marine insurance each party is bound to com- Information
municate, in addition to what is required by section 1380, a]l municated.
the information which he possesses, material to the risk, ex-

cept such as is mentioned in section 1381, and to state the ex-
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act and whole truth in relation to all matters that he repre-
sents, or upon inquiry assumes to disclose.

fonaterial In- SEc. 14556. In marine insurance, information of the belief or
expectation of a third person, in reference to a material fact.
is material.

of hoomodg  SEC. 1456. A person insured by a contract of marine insu-

of lose. rance is presumed to have had knowledge, at the time of in-
suring, of a prior loss, if the information might possibly
have reached him in the usual mode of transmission, and at
the usual rate of communication.

wiiccelments  SEc. 1457. The effect of a concealment in a marine insurance,

e mon'®  in respect to any of the following matters, is not to vitiate the
entire contract, but merely to exonerate the insurer from a loss
resulting from the risk concealed:

1. The national character of the insured;

2. The liability of the thing insured to capture and deten-
tion;

3. The liability to scizure from Dbreach of foreign laws of
trade;

4. The want of necessary documents; and,

6. The use of false and simulated papers.

ARTICLE 1IV.

REPRESENTATIONS.

SecrioN 1458. Effect of intentional falsity.
1459. Representation of cxpectation.

thonal ey SEC. 1468. If a representation, by a person insured by a
contract of marine insurance, is intentionally false in any re-
spect, whether material or immaterial, the insurer may rescind

the entire contract.
ton bf eepee.  SEC. 1469. The eventual falsity of a representation as to ex-
tation. pectation does not, in the absence of fraud, avoid a contract

of insurance.
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ARTICLE V.

IMPLIED WARRANTIES.

SECTION 1460. Warranty of seaworthiness. -
1461. Beaworthiness, what.
1462. At what time seaworthiness must exist.
1463. What things are required to constitute seaworthiness.
1464. Different degrees of seaworthiness at different stages of the
voyage.
1465. Unscaworthiness during the vogage.
1466. Seaworthiness for purposes of insurance on cargo.
146%. Neutral papers.

SEC. 1460. In every marine insurance upon ship or freight-  arranty of
age or upon anything belonging to the shipowner, unless
made for a specified length of time, a warranty is implied that

the ship shall be seaworthy.
Seaworthi-

SkEc. 1461. A ship is seaworthy, when reasonably fit to per- ;¢ what.
form the services, and to encounter the ordinary perils of the
voyage, contemplated by the parties to the policy.

SEC. 1462. An implied warranty of seaworthiness is com- ,ALYbattime
plied with if the ship is seaworthy at the time of the com- ™"stext
mencement of the risk.

SEC. 1463. A warranty of seaworthiness extends not only to  Waat things

the condition of the structure of the ship itself, but requires costitute

that it be properly laden, and provided with a competent
master, a sufficient number of competent officers and seamen,

and the requisite appurtenances and equipments.
SEc. 1464. Where different portions of the voyage, contem- ,piffefent de

8 of seawor-
plated by a policy, differ in respect to the things requisite to et it
make the ship seaworthy therefor, a warranty of seaworthi- the veyage-
ness is complied with, if, at the commencement of each por-
tion, the ship is seaworthy with reference to that portion.

SEc. 1465. When a ship becomes unseaworthy during the pempeawortL

voyage to which an insurance relates, an unreasonable delay the vorage.
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in repairing the defect exonerates the insurer from liability
for any loss arising therefrom.

ee et SEc. 1466. A ship which is seaworthy for the purpose of an
Prace on cargo. iNsurance upon the ship, may, nevertheless, by reason of being
unfitted to receive the cargo, be unseaworthy for the purpose

of insurance upon the cargo.

parerar™! SEc. 1467. Where the nationality or neutrality of a ship or
cargo is expressly warranted, it is implied that the ship will
carry the requisite documents to show such nationality or neu-
trality, and that it will not carry any documents which cast
reasonable suspicion thereon.

ARTICLE VI.
THE VOYAGE AND DEVIATION.

SecTioN 1468, 1469. Voyage insurcd, how determined.
1470. Deviation, what.
1471. When proper.
1472. When improper.
1473. Deviation cxonerates the insurer.

g B .. SEC. 1468. When the voyage contemplated by a policy is
termined. described by the places of beginning and ending, the voyage
insured is one which conforms to the course from point to

point fixed by mercantile usage between those places.

Same. SEc. 1469. If the course of sailing is not fixed by mercan-
tile usage, the voyage insured by a policy is the way between
the places specified, which, to a master of ordinary skill and
discretion, would seem the most natural, direct and advanta-

geous.

whcviation. SEc. 1470. Deviation is a departure from the course of the
voyage insured, mentioned in the last two sections, or an un-
reasonable delay in pursuing the voyage; or the commence-
ment of an entirely different voyage. '
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SEC. 1471. A deviation is proper: When proper.

1. When caused by circumstances over which neither the
master nor the owner of the ship has any control;
2. When necessary to comply with a warranty, or to avoid
a peril, whether insured against or not;
3. When made in good faith, and upon reasonable grounds
of belief in its necessity to avoid a peril; or,
4. When made in good faith, for the purpose of saving hu-
man life, or relieving another vessel in distress.
SEc. 1472. Every deviation, not specified in the last section, e ™

is improper. .
SEc. 1473. An insurer is not liable for any loss happening ,D¢yistion ex-

to a thing insured subsequently to an improper deviation.  !m®vren
ARTICLE VII.
LOSS.
S8EcTION 1474. Total and partial loss.
1475. Partial loss.
1476. Actual and constructive tolal loss.
1477%. Total loss, what.
1478. Constructive total loss.
1479. Presumed actual loss.
1480. Insurance on cargo, &c., when voyage is broken up.
1481. Cost of reshipment, &c.
1482. When insured is entitled to payment.
1483. Abandonment of goods on insurance of profits.
1484, Average loss.
1485. Insurance against total loss.
J 4 -~ 3 " . 3
SEc. 1474. A loss may be either total or partial. pavoal and|
SEc. 1475. Every loss which is not total is partial. Partial loes,
SEc. 1476. A total loss may be either actual or constructive. cAcom sod
tatol loss.
Skc. 1477. An actual total loss is caused by: Total loss,

1. A total destruction of the thing insured;
36
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2. The loss of the thing by sinking, or by being broken up:

3. Any damage to the thing which renders it valueless to
the owner for the purposes for which he held it; or,

4. Any other event which entirely deprives the owner of the
poussession, at the port of destination, of the thing insured.

Constractive

total lons, Skc. 1478. A constructive total loss is one which gives to a
Pperson insured a right to abandon under section 1487.

Presmined

actual lowx, SEc. 1479. An actual loss may be presumed from the con-
tinued absence of a ship without being heard of; and the
length of time which is sufficient to raise this presumption
depends on the circuinstances of the case.

ergo maceo®  Spe. 1480. When a ship is prevented, at an intermediate

Seoken upEe ' port, from completing the voyage, the master must make
every exertion to procure in the same or a contiguous port,
another ship, for the purpose of conveying the cargo to its
destination; and the liability of a marine insurer thereon con-

tinues after they are thus reshipped.
Cost of re-

shipment, &c.  SEC. 1481. In addition to the liability mentioned in the last
section, a marine insurer is bound for damages, expenses of
discharging, storage, reshipment, extra freightage, and all
other cxpenses incurred in saving cargo reshipped pursuant

to the last section, up to the amount insured.

When § d < . .
mentitled to . SEC. 1482. Upon an actual total loss a person insured is cn-

payment. titled to payment without notice of abandonment.

of poodeon™  SEC. 1483. Where profits are insured, but the goods are not
insurance of . . . . . .

protite, insured, a marine insurer is not liable for a constructive total

loss unless the insured offers to abandon the goods.

SEc. 1484. Where it has been agreed that an insurance upon
o particular thing or class of things shall be free from partic-
ular average, a marine insurer is not liable for any loss, not
depriving the insured of the possession, at the port of desti-
nation, of the whole of such thing, or class of things, even
though it becomes entirely worthless.
Ineurance

aiainet total SEc. 1485. An insurance confined in terms to a total loss,

lose. does not cover a constructive total loss, but covers any loss
which necessarily results in depriving the insured of the pos-
session, at the port of destination, of the entire thing insured;
and also a general average loss.

Average lore.
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ARTICLE VIII.

ABANDONMENT.

Alandonment, what.

When insured may abandon.
Must be unqualified.

When may be made.
Abandonment may be defeated.
How made.

Requisites of notice.

No other cause can be relied on.
Effect.

Waiver of formal abandonment.
Agents of the insured become agents of the insurer.
Acceptance not nccessary.
Acceptance conclusive.

.Accepted abandonment, irrevocable.

Freightage, how affected by abandonment of ship.
Refusal to accept.
Omission to abandon.

Abandonment is the act by which, after a con- Abrdonment.

structive total loss, a person insured by a contract of marine
insurance, declares to the insurer that he relinquishes to him
his interest in the thing insured.

Skc. 1487. A person insured by a contract of marine insu-  Vheninaured
rance may abandon the thing insured, or any particular por-
tion thereof, separately valued by the policy, or otherwise
separately insured, and recover for a total loss thereof, when
the cause of the loss is a peril insured against:

1. If more than half thereof, in value, is actually lost, or
would have to be expended to recover it from the peril;

2. If it is injured to such an extent as to reduce its value
more than one-half;

3. If, the thing insured being a ship, the contemplated voy-
age cannot be lawfully performed, without incurring an ex-

may abandon.
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pense to the insured of more than half the value of the thing
abandoned, or without incurring a risk which a prudent man
would not take under the circumstances; or,

4. If, the thing insured being cargo or freightage, the voy-
age cannot be performed, nor another ship procured by the
master, within a reasonable time, and with reasonable dili-
gence, to forward the cargo, without incurring the like expen-
ses or risk. But freightage cannot in any case beabandoned,
unless the ship is also abandoned.

Skc. 1488. An abandonment must be neither partial nor
conditional.

SEC. 1489. An abandonment must be made within a reason-
able time after information of the loss, and after the com-
mencement of the voyage, and before the party abandoning
has information of its completion.

SEc. 1490. Where the information upon which an abandon-
ment has been made proves incorrect, or the thing insured
was so far restored when the abandonment was made, that
there was then in fact no totalloss,the abandonment becomes
ineffectnal.

Skc. 1491. Abandonment is made by giving notice thereof
to the insurer; which may be done orally, or in writing.

Skc. 1492. A notice of abandonment must be explicit; and
must specify the particular cause of the abandonment; but
need state only enough to show that there is probable cause
therefor, and need not be accompanied with proof of interest
or of loss.

SEc. 1493. An abandonment can be sustained only upon the
cause specified in the notice thereof.

SEc. 1494. An abandonment is equivalent to a transfer, by
the insured, of his interest, to the insurer, with all the chances
of recovery and indemnity.

SEc. 1496. If a marine insurer pays for a loss as if it were
an actual total loss, he is entitled to whatever may remain of
the thing insured, or its proceeds or salvage, as if there had
been a formal abandonment.

SEc. 1496. Upon an abandonment, acts done in good faith,
by those who were agents of the thing insured, in respect to
the thing insured, subsequent to the loss, are at the risk of
the insurer, and for his benefit.
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Sxc. 1497. An acceptance of an abandonment is not neces- ,%eptance.
sary to the rights of the insured, and is not to be presumed
from the mere silence of the insurer, upon his receiving notice
of abandonment.
Acceptance

SEc. 1498. The acceptance of an abandonment, whether ex- conciueive.
press or implied, is conclusive upon the parties, and admits
the loss and the sufficiency of the abandonment.
Accepted

SEC. 1499. An abandonment once made and accepted is ir- zpandonment
revocable, unless the ground upon which it was made proves '™evoe®!e
to be unfounded.

Skc. 1600. On an accepted abandonment of a ship, freight-, Freightsce,

age earned previous to the loss belongs to the insurer thereof;; spandonment

but freightage subsequently earned, belongs to the insurer of
the ship.

SEc. 1601. If an insurer refuses to accept a valid abandon- g™ '
ment, he is liable as upon an actual total loss, deducting from
the amount any proceeds of the thing insured which may
have-come to the hands of the insured.

SEc. 1502. If a person insured omits to abandon, he may ,Umisslon to
nevertheless recover his actual loss.

ARTICLE IX.

MEASURE OF INDEMNITY.

SecTION 1503. Valuation, when conclusive.
+ 1504. Partial loss.

1505. Profits.
1606. Valuation apportioned.
1507. Valuation applied to profits.
1508. Estimating loss under an open policy.
1509. Arrival of thing damaged.
1510. Labor and expenses.
1511. General average.
1512. Contribution.
1513. One-third new for old.
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SEc. 1503. A valuation in a policy of marine insurance is
conclusive between the parties thereto, in the adjustment of
either a partial or total loss, if the insured has some interest
at risk, and there is no fraud on his part; except that when a
thing has been hypothecated by Dbottomry or respondentia,
before its insurance, and without the knowledge of the person
actually procuring the insurance, he may show the real value-.
But a valuation fraudulent in fact entitles the insurer to re-
scind the contract.

Skc. 1604. A marine insurer is liable, upon a partial loss,
only for such proportion of the amount insured by him, as the
loss bears to the value of the whole interest of the insured in
the property insured.

SEc. 1505. Where profits are separately insured in a cou-
tract of marine insurance, the insured is entitled to recover,
in case of loss, a proportion of such profits equivalent to the
proportion which the value of the property lost bears to the
value of the whole.

SEc. 1606. In case of a valued policy of marine insurance
on freightage or cargo, if a part only of the subject is ex-
posed to risk, the valuation applies only in proportion to
such part.

Skc. 1507. When profits are valned and insured, by a con-
tract of marine insurance, a loss of them is conclusively pre-
sumed from a loss of the property out of which they were ex-
pected to arise, and the valuation fixes their amount.

SEc. 1508. In estimating a loss under an open policy of
marine insurance, the following rules are to be observed:

1. The value of a ship is its value at the beginning of the
risk, including all articles or charges which add to its perma-
nent value, or which are necessary to prepare it for the voy-
age insured;

2. The value of cargo is its actual cost to the insured,
when laden on board, or where that cost cannot be ascertain-
ed, its market value at the time and place of lading, adding
the charges incurred in purchasing and placing it on board,
but without reference to any losses incurred in raising moaey
for its purchase, or to any drawback on its exportation, or to
the fluctuations of the market at the port of destination, or to
expenses incurred on the way, or on arrival;
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3. The valune of freightage is the gross freightage, exclusive
of primage, without reference to the cost of earning it; and,

4. The cost of insurance is in each case to be added to the
value thus estimated.

SEc. 1509. If cargo insured against partial loss arrives at Arivelef
the port of destination in a damaged condition, the loss of
the insured is deemed to be the same proportion of the value,
which the market price at that port of the thing so damaged,

bears to the market price it would have brought if sound.
Labor and

Skc. 1510. A marine insurer is liable for all the expense ., inis
attendant upon a loss which forces the ship into port to be re-
paired; and where it is agreed that the insured may labor for
the recovery of the property, the insurer is liable for the ex-
pense incurred thereby; such expense, in either case, being in
addition to the total loss if that afterwards occurs.

Skec. 1511. A marine insurer is liable for a loss falling upon , e
the insured, through a contribution in respect to the thing in '
sured, required to be made by him towards a general average
loss called for by a peril insured against.

SEc. 1512. Where a person insured by a contract of marine Contribution.
insurance has a demand against others for contribution, he
may claim the whole loss from the insurer, subrogating him
to his own right to contribution.

SEc. 15613. In the case of a partialloss of a ship orits equip- , one third
ments, the old materials are to be applied towards payment
for the new, and whether the ship is new or old, a marine in-
surer is liable for only two thirds of the remaining cost of the
repairs, except that he must pay for anchors and cannon in
full, and for sheathing metal at a depreciation of only two and
one-half per cent. for each month that it has been fastened to
the ship.
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CHAPTER III.

FIRE INSURANCE.

SEcTION 1514. False representation.
1515. Alteration increasing risk.
1516. Altcration not increasing risk.
1517. Acts of the insured.
1518. Measure of indemnity.

Skc. 15614. An insurance against fire is not affected by con-
cealment, nor by the falsity of a representation not inserted
in the policy, though in a material particular, unless made
with a fraudulent intent.

SEc. 1615. An alteration in the use or condition of a thing
insured, from that to which it is limited by the policy, made
without the consent of the insurer, by means within the con-
trol of the insured, and increasing the risk, entitles an insurer
to rescind a contract of fire insurance.

SEc. 15616. An alteration in the use or condition of a thing
insured, from that to which it is limited by the policy, which
does not increase the risk, does not affect a contract of fire in-
surance.

SEc. 1617. A contract of fire insurance is not affected by
any act of the insured, subsequent to the execution of the pol-
icy, which does not violate its provisiohs, even though it in-
creases the risk, and is the cause of a loss.

SEc. 1518. If there is no valuation in the policy, the meas-
ure of indemnity in an insurance against fire is the expense,
at the time that the loss is payable, of replacing the thing
lost or injured in the condition in which it was at the time of
the injury; but the effect of a violation in a policy of fire in-
surance is the same as in a policy of marine insurance.
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CHAPTER 1V.

LIFE AND HEALTH INSURANCE.

SECTION 1519, Insurunce upon life, when payable.
1520. Insurable intcrest.
1521. Assignee, &c., of life policy nced bhave no interest.
1522. Notice of transfer.
1523. Measure of indemnity.

Skc. 1619. An insurance upon life may be made payable on ,Jasjmees |
the death of the person, or on his surviving a specified period, Peyabte:
or periodically so long as he shall live, or otherwise contin-
gently on the continuance or determination of life.

Skc. 1620. Every person has an insurable interest in the, Insuranle
life and health:

1. Of himself;

2. Of any person on whom he depends wholly or in part
for education or support;

3. Of any person under a legal obligation to him for the
payment of money, or respecting property or services, of
which death or illness might delay or prevent the performance:
and,

4. Of any person upon whose life any estate or interest,
vested in him, depends.

SEc. 1621. A policy of insurance upon life or health may Assizeete.
. . of life policy
pass by trz.msfer, w111. or succession, to any person, whether need have niv
he has an insurable interest or not, and such person may re-

cover upon it whatever the insured might have recovered.

Skc. 1522. Notice to an insurer of a transfer or bequest Noticeor
thereof is not necessary to preserve the validity of a policy of
insurance upon life or health unless thereby expressly re-
quired.

Skc. 1523. Unless the interest of a person insured is snscep- ;Yo *f
tible of exact pecuniary measurement, the measure of indem-
nity under a policy of insurance upon life or health is the sum
fixed in the policy.

37
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TITLE XII.

INDEMNITY.

‘SECTION 1524 Indemnity, what.
1525. Indemnity for a future wrongful act, void.
1526. Indemnity for a wrongtul act, valid.
1527. Indemnity extends to acts of agent.
1528. Indemnity to several.
1529. Person indemnifying, liable Jointly or scverally with person
indemnified.
1530. Rules for interpreting agreement of indemnity.
1531. When person indemnifying is a surety.
1532. Bail, what.
1533. How regulated.

Indematty,  SEC. 1524. Indemnity is a contract by which vne engages to
) save another from a legal consequence of the conduct of one
of the parties, or of some other person.

‘W

T ror  SE0. 1020. An agreement to indemnify a person against an
fol et vold.  qct thereafter to be done, is void, if the act is known by such
person, at the time of doing it, to be wrongful.

a ok SEC. 1626. An agreement to indemnify a person against an
act. valid. = act already done, is valid, even though the act was known to

be wrongful, unless it was a felony.

eomdemnity . SEc. 1527. An agreement to indemnify against the acts of a
of azent. certain person, applies not only to his acts, and their conse-

quences, but also to those of his agents.

eedemntty to - Sgc. 15628. An agreement to indemnify several persons ap-
plies to each unless a contrary intention appears.

domminng SEC. 1629. One who indemnifies another against an act to
Mablejointlyor he done by the latter, is liable jointly with the person indem-

porson [ndem- pified, and separately, to every person injured by such act.

Inter SEc. 1630. In the interpretation of a contract of indemnity,

iy 2 the following rules are to be applied, unless a contrary inten-
tion appecars:
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1. Upon an indemnity against liability, expressly, or in
other eqnivalent terms, the person indemnified is entitled to
recover upon becoming liable;

2. Upon an indemnity against claims, or demands, or dam-
ages or costs, expressly, or in other equivalent terms, the
person indemnified is not entitled to recover without payment
thereof;

3. An indemnity against claims, or demands, or liability,
expressly, or in other equivalent terms, embraces the costs of
defense against such claims, demands or liability incurred in
good faith, and in the exercise of reasonable discretion;

4. The person indemnifying is bound, on request of the per-
son indemnified, to defend actions or proceedings brought
against the latter in respect to the matters embraced by the
indemnity, but the person indemnified has the right to con-
duct such defenses, if he chooses to do so;

6. If, after request, the person indemnifying neglects to de-
fend the person indemnified, a recovery against the latter suf-
fered by him in good faith, is conclusive in his favor against
the former;

6. If the person indemnifying, whether he is a principal or
a surety in the agreement, has not reasonable notice of the
action or proceedings against the person indemnified, or is
not allowed to control its defense, judgment against the latter
is only presumptive evidence against the former;

7. A stipulation that a judgment against the person indem-
nified shall be conclusive upon the person indemnifying, is
applicable if he had a good defense upon the merits, which
by want of ordinary care he failed to establishedin the action.

SEc. 1631. Where one, at the request of another, engages, When pereon
to answer in damages, whether liquidated or unliquidated, for * » sure"y-
any violation of duty on the part of the latter, he is entitled
to be reimbursed in the same manner as a surety for whatever

he may pay.

SEc. 15632. Upon those contracts of indemnity which are Bail what.
taken in legal proceedings, as security for the performance of
an obligation imposed or declared by the tribunals, and
known as undertakings or recognizances, the sureties are
ccalled bail.

Skc. 1633. The obligations of bail are governed by the Uowresulated
statutes specially applicable thereto.
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TITLE XIII,

GUARANTY.

Ciarver 1. Guaranty in general.
[I. Suretyship.

CHAPTER 1.

GUARANTY IN GENERAL.

Auricre 1. Definition of guaranty.
IT. Creation of guarauty.
111. Interpretation of guaranty.
1V. Liability of guarantors.
V. Continuing guaranty.
V1. Exoneration of guarantors.

ARTICLE T.

DEFINITION OF GUARANTY.

SEcTioR 1534. Guaranty, what.

1535. Knowledge of principal not necessary to creation of guaranty.

whDaranty. Skc. 16834. A guaranty is a promise to answer for the debt,

default or miscarriage of another person.
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SEc. 1635. A person may become guarantor even without ,Jmjeiras: °f

the knowledge or consent of the principal. rreation ol

guaranty.

ARTICLE II.

CREATION OF GUARANTY.

SxcrioN 1536. Necessity of a consideration.
1537. Guaranty to be in writing, &c.
1538. Eugngement to answer for obligation of another, when decmed
original, '
1539. Aecceptance of guaranty.

SEC. 1636. Where a guaranty is entercd into at the same congient A

time with the original obligation, or with the acceptance of the
latter by the guarantee, and forms, with that obligation, a
part of the consideration to him, no other consideration need
exist. In all other cases there must be a consideration dis-
tinct from that of the original obligation.

Guarant

SEc. 1637. Except as prescribed by the next section, a guar- yoin'writfg,
anty must be in writing, and signed by the guarantor; but**
the writing need not express a consideration.

SEC. 1538. A promise to answer for the obligation of anoth- tﬁ%’i&?ﬁ"ﬁ?
er, in any of the following cases, is deemed an original obli- anothor, when

dcemed orig-

gation of the promiser, and need not be in writing: inal.

1. Where the promise is made by one who has received
property of another upon an undertaking to apply it pursu-
ant to such promise; or by one who has received ‘a discharge
from an obligation in whole or in part, in consideration of
such promise;

2. Where the creditor parts with value, or enters into an
obligation, in consideration of the obligation in respect to
which the promise is made, in terms or under circumstances
such as to render the party making the promise the principal
debtor, and the person in whose behalf it is made, his surety;
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3. Where the promise, being for an antecedent obligation
of another, is made upon the consideration that the party re-
ceiving it cancels the antecedent obligation, accepting the new
promise as a substitute therefor; or upon the consideration
that the party receiving it releases the property of another
from a levy, or his person from imprisonment under an exe-
cution on a judgment obtained upon the antecedent obliga-
tion; or upon a consideration beneficial to the promiser,
whether moving from either party to the antecedent obliga-
tion, or from another person;

4. Where a factor undertakes, for a commission, to sell
merchandise and guaranty the sale;

5. Where the holder of an instrnment for the payment of
money, upon which a third person is or may hecome liable
to him, transfers it in payment of a precedent debt of his
own, or for a new consideration, and in connection with such
transfer enters into a promise respecting such instrnment.

Skc. 15639. A mere offer to gnaranty is not binding, until
notice of its acceptance is communicated by the gnarantee to
the gunarantor; but an absolute gnaranty is binding upon the
‘ruarantor without notice of acceptance.

ARTICLE 1II.

INTERPRETATION OF GUARANTY.

Sgcriox 1540. Guaranty of incomplete contract.
1541. Guaranty that an obligation is good or collectible.
1542. Recovery upon such guaranty.
1543. Guarantor's liability upon such guaranty.

Skc. 1540. In a guaranty of a contract, the terms of which
are not then settled, it is implied that its terms shall be such
as will not expose the guarantor to greater risks than he
would incur under those terms which are most common, in
similar contracts, at the place where the principal contract is
to be performed.
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Guaranly that

Skc. 1641. A guaranty to the effect that an obligation is ,,'\izaNon
good, or is collectible, imports that the debtor is solvent, and ¢.fieetivre.
that the demand is collectible by the usual legal proceedings,

if taken with reasonable diligence.
Recovery npon

Skc. 1542. A guaranty, such as is mentioned in the last sec- .,ch zuaramy.
tion, is not discharged by an omission to take proceedings
upon the principal debt, or upon any collateral security for
its payment, if no part of the debt could have been collected
thereby.

SEc. 1543. In the cases mentioned in section 1541, the re- y i wron
moval of the principal from the Territory leaving no property ®'c" guarany.
therein from which the obligation might be satisfied, is equiv-
alent to the insolvency of the principal, in its effect upon the
rights and obligations of the guarantor.

ARTICLE 1V.

LIABILITY OF GUARANTORS.

8gctioN 1544, Gnaranty, how construed.
1545. Liability upon guaranty of payment or performance.
1546. Liability upon guaranty of a conditional obligation.
1547. Obligation of guarantor cannot exceed that of the principal.
1548. Guarantor not liable on an illegal contract.

Skc. 15644. A guaranty is to be deemed to be unconditional ,Srarenty.
unless its terms import some condition precedent to the lia-
bility of the guarantor.
Liabllity npon

Skc. 156456. A guarantor of payment or performance is liable gyaranty of
to the gnarantee immediately upon the default of the princi- hofformance.

pal, and without demand or notice.
Liability upon

SEc. 1646. Where one gunaranties a conditional obligation, ;;srantyof'a
his liability is commensurate with that of the principal, and Sfigmsen
he is not entitled to notice of the default of the principal, un-
less he is nnable, by the exercise of reasonable diligence, to
acquire information of such default, and the creditor has ac-

tual notice thereof.
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Skc. 1647. The obligation of a guarantor must be neither
larger in amount nor in other respects more burdensome than
that of the principal; and if, in its terms, it exceeds it, it is
reducible in proportion to the principal obligation.

SEc. 15648. A guarantor is not liable if the contract of the
principal is unlawful; but he is liable notwithstanding any
mere personal disability of the principal, thongh the disability
be such as to make the contract void against the principal.

ARTICLE V.

CONTINUING GUARANTY.

SkcrioN 1549. Continuing guaranty, what,
1550. Revocation.

Skc. 1649. A guaranty relating to a future liability of the
principal, under successive transactions, which either continue
his liability or from time to time renew it after it has been
satisfied, is called a continuing guaranty.

SEc. 1560. A continuing guaranty may be revoked at any
time by the guarantor, in respect to future transactions, unless
there is a continuing consideration as to such transactions
which he does not renounce.

ARTICLE VL

EXONERATION OF GUARANTORS.

8kcTioN 1551. What dealings with debtor exonerate guarantor.
1532. Void promiscs.
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SkcrioN 1553. Recission of alteration.
1554. Part performance.
1556. Delay of creditor does not discharge guarantor.
1556. Guarantor indemnified by the debtor, not cxonerated.
1557. Discharge of principal by act of law does not discharge guar-
antor.

Skc. 1661. A guarantor is exonerated, except so far as he What deal
ngs with debt-

may be indemnified by the principal, if by any act of the cred- or exonerate
itor, without the consent of the guarantor, the original obliga-
tion of the principal is altered in any respect, or the remedies
or rights of the creditor against the principal,in respect there-

to, in any way impaired or suspended.

SEc. 1662. A promise by a creditor, which for any cause is o4 Prem
void, or voidable by him at his option, does not alter the
obligation or suspend or impair the remedy, within the mean-
ing of the last section.

SEc. 1663. The rescission of an agreement altering the orig- , feictesion of
inal obligation of a debtor, or impairing the remedy of a cred-
itor, does not restore the liability of a guarantor who has
been exonerated by such agreement.

Skc. 1664. The acceptance, by a creditor, of any thing in  Part perform-
partial satisfaction of an obligation, reduces the obligation
of a guarantor thereof, in the same measure as that of the
principal, but does not otherwise affect it.

Skc. 15656. Mere delay on the part of a creditor to proceed ,Dlayof
against the principal, or to enforce any other remedy, does 2ot discharge

guarantor.
not exonerate a guarantor.

SEc. 1656. A guarantor, who has been indemnified by the Guarantor vy
principal, is liable to the creditor to the extent of the indem- the debror not
nity, notwithstanding that the creditor, without the assent of
the guarantor, may have modified the contract or released the
principal.

SEc. 1667. A guarantor is not exonerated by the discharge Discharge of

3 . . . . . . act
of his principal by operation of law, without the intervention 5{) :lﬁfudﬁraa
or omission of the creditor. guarsntor.

38
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CHAPTER II.

SURETYSHIP.

ArticLE 1. Who are sureties.
II. Liability of sureties.
III. Rights of sureties.
IV. Rights of creditors.
V. Letter of credit.

ARTICLE 1.

WHO ARE SURETIES.

Secrion 1558. Surety, what.
1559. Apparent principal may show that he is surety.

Borety, what.  SEkc. 1668. A surety is one who, at the request of another,
and for the purpose of securing to him a benefit, becomes re-
sponsible for the performance by the latter of some act in
favor of a third person, or hypothecates property as security
therefor.

pringpiimay  SEC. 1669. One who appears to be a principal, whether by

:,?“::,'e',‘:‘ b the terms of written instrument, or otherwise, may show that
he is in fact a surety, except as against persons who have
acted on the faith of his apparent character of principal.
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ARTICLE II.

LIABILITY OF SURETIES.

SecTION 1560. Limit of surety's obligation.
1561. Rules of interpretation.
1562. Judgment against surety does not alter the relation.
1563, Surety cxonerated by performance or offer of performance.
1564. Surcty discharged by certain acts of the creditor.

SEc. 1660. A surety cannot be held beyond the express g intof
terms of his contract, and if such contract prescribes a penal- °bligstons.
ty for its breach, he cannot in any case be liable for more

than the penalty.

SEc. 1661. In interpreting the terms of a contract of surety- intorstion.
ship, the same rules are to be observed as in the case of other
contracts.

SEc. 1562. Notwithstanding the recovery of Judgment by a  Judgment |
creditor against a surety, the latter still occupies the relation dGes not alted

the relation.
of surety.

SEc. 1663. Performance of the principal obligation, or an B8uaretyezone-

rated by per-
offer of such performance, duly made, whether by the princi- fFmaace or
pal or by another person, exonerates a surety. formance.
Skc. 1664. A surety is exonerated: chaarety dis-
certaln acts of
1. In like manner with a guarantor; the creduter.

2. To the extent to which he is prejudiced by any act of the
creditor which would naturally prove injurious to the remedies
of the surety or inconsistent with his rights, or which lessens
his security; or,

3. To the extent to which he is prejudiced by an omission
of the creditor to do anything, when required by the surety,
which it is his duty to do.
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ARTICLE III.

RIGHTS OF SURETIES.

SectioN 1563. Surety has rights of guarantor.
15606. Surcty may require the creditor to proceed against the principal.
1567. Surety may compel principal to perform obligation, when due.
1568. A principal bound to peimburse lis surety.
1569. The surety acquires the right of tha creditor.
1570. Surety entitled to benefit of securities held by creditor.
1571. The property of principal to be taken first.

riarety bas Skc. 1565. A surety has all the rights of a guarantor, wheth-

guarantor.  ap )¢ becomes personally responsible or not.

reoaisehe’y  SEC. 1066. A surety inay require his creditor to proceed

Srotesd acainet against the principal, or to pursue any other remedy in his

theprivelpal- - power which the surety cannot himself pursue, and which
would lighten his burden; and if in such case the crediter neg-
lects to do so, the surety is exonerated to the extent to which
he is thereby prejudiced.

Surety may

compel prmel- Skc. 1667. A surety may compel his principal to perform

Pmationc™ the obligation when due.

:;{;5%2& . SE0. 1668, If a surcty satisfies the principal obligation, or
burso bis any part thereof, whether with or without legal proceedings,
the principal is bound to reimburse what he has disbursed, in-
cluding necessary costs and expenses; but the surety has no
claim for reimbursement against other persons, though they
may have been benefitted by his act, except as prescribed by

the next section.
The surety SEc. 1569. A surety, upon satisfying the obligation of the

E":‘i:':z:’:{ the. principal, is entitled to enforce every remedy which the credi-
tor then has against the principal, to the extent of reimburs-
ing what he has expended; and also to require all his co-
sureties to contribute thereto, without regard to the order of

time in which they became such.
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SEc. 1670. A surety is entitled to the benefit of every secu- ,Sprety eatl:
rity for the performance of the principal obligation, held by it e
the creditor, or by a co-surety, at the time of entering into the """
contract of suretyship, or acquired by him afterwards, wheth-

er the surety was aware of the security or not.
SEc. 1571. Whenever property of a surety is hypothecated e proverty

. of principal to
with the property of the principal, the surety is entitled to be faken firs.
have the property of the principal first applied to the dis-

charge of the obligation.

ARTICLE VI.

RIGHTS OF CREDITORS.

SEcTioN 1572. Creditor entitled to benefit of securities held by surety.

SEC. 1872. A creditor is entitled to the benefit of everything ,Sredtor enti-
which a surety has received from the debtor by way of secu- pni oy sacaty.
rity for the performance of the obligation; and may, upon
the maturity of the obligation, compel the application of such
security to its satisfaction.

ARTICLE V.

LETTER OF CREDIT.

SEcTION 1573. Letter of credit, what,
1574. How addressed.
1575. Liability of the writer.
1576. Letter of credit either general or special,
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8ecrioN 1577. Nature of general letter of credit.
1378. Extent of general letter of credit.
1579. A letter of credit may be a continuing guarunty.
1580. When notice to the writer necessary.
1581, The credit given must agree with the terms of the letter.
SEc. 1673. A letter of credit is a written instrument, address-
ed by one person to another, requesting the latter to give
credit to the person in whose favor it is drawn.

Skc. 1674. A letter of credit may be addressed to several
persons in succession.

SEc. 15676. The writer of a letter’of credit is, upon the de-
fault of the debtor, liable to those who gave credit in compli-
ance with its terms.

SEc. 1576. A letter of credit is either general or special.
‘When the request for credit, in a letter, is addressed to speci-
fied persons by name or description, the letteris special. All
other letters of credit are general.

SEc. 1677. A general letter of credit gives any person to
whom it may be shown, authority to comply with its request,
and by his so doing it becomes, as to him, of the same effect
as if addressed to him by name.

SEc. 1578. Several persons may successively give credit
upon a general letter.

Skc. 1579. If the parties to a letter of credit appear by its
terms to contemplate a course of future dealing between the
parties, it is not exhausted by giving a credit, even to the
amount limited by the letter, which is subsequently reduced or
satisfied by payments made by the debtor; butis to be deemed
a continuing guaranty.

Skc. 1680. The writer of a letter of credit isliable for credit
given upon it without notice to him, unless its terms express
or imply the necessity of giving notice.

Skc. 1581. If a letter of credit prescribes the persons by
whom, or the mode in which, the credit is to be given, or the
term of credit, or limits the amount thereof, the writer is not
bound except for transactions which,in these respects, con-
form strictly to the terms of the letter.
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TITLE XIV.

LIEN.

CuarTeER L. Liens in general.
I1. Mortgage.
*  TI. Pledge.
IV. Bottomry.
V. Respondentia.
VI. Other liens.
VII. Stoppage in transit.

CHAPTER 1.

LIEN8 IN GENERAL.

ARrTICLE 1. Definition of liens.
II. Creation of liens.
III. Effect of liens.
IV. Priority of liens.
V. Redemption from liens.
VI. Extinction of liens.

ARTICLE I.

DEFINITION OF LIENS.

8ecTtIox 1582, Lien, what.
1583. Liens, general or special.
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SectioN 1584, Genersl lien, what,
1585. Special lien, what.
1586. Contracts subject to provisions of this chapter.

Lien, what.  Sgc. 1682. A lien is a charge imposed upon specitic prop-
erty, by which it is made security for the performance of an
act.

Idens, gene-  Sgc. 1583. Liens are either general or special.

ral or special.

whleneral lien,  SEC. 1584. A general lien is one which the holder thereof is
entitled to enforce as a security for the performance of all the
obligations, or all of a particular class of obligations, which
cxist in his favor against the owner of the property.

Speclallien,  Qpe. 1685. A special lien is one which the holder thereof
can enforce only as security for the performance of a partic-
ular act or obligation, and of such obligations as may be in-
cidental thereto.

rabjeet 1o ® Skc. 1686. Contracts of mortgage, pledge, bottomry, or re-

P oaepeel - spondentia, are subject to all the provisions of this chapter.

w

ARTICLE 1I.
CREATION OF LIEXNS.

8S8ecriox 1587. Licn, how created.
1588. No lien for claim not due.
1589. Lien on future interest.
1590. Lien may be created by contract.

eriden, how SEc. 1687. A lien is created:
1. By contract of the parties; or,
2. By operation of law.
gNollenfor  gpc. 1688. No lien arises by mere operation of law until the
time at which the act to be secured thereby ought to be per-
formed.
Lienon futare  Spc, 1689. An agreement may be made to create a lien upon

iatcrest.
property not yet acquired by the party agreeing to give the
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lien, or not yet in existence. In such case the lien agreed for
attaches from the time when the party agreeing to give it ac-
quires an interest in the thing, to the extent of such interest.

SEC. 1690. A lien may be created by contract, to take im- cregmm’ *°
mediate effect, as security for the performance of obligations ©**"*"
not then in existence.

ARTICLE III

EFFECT OF LIENS.

SkcTioN 1591. Lien, or contmct for lien, transfers no title.
1592. Certain contracts, void.
1593. Creation of lien does not imply personal obligation.
1594. Extent of lien.

1595. Existence of lien does not affect the right of creditor.
1596. Holder of lien not entitled to compensation.

SEc. 1691. Notwithstanding an agreement to the contrary, ,Lich o con-

a lien or a contract for a lien transfens no title to the property iaasfers ne
subject to the lien.

SEC. 1592. All contracts for the forfeiture of property sub- sesvme™
Ject to a lien, in satisfaction of the obligation secured thereby,
and all contracts in restraint of the right of redemption from

a lien, are void, except in the case specitied in section 945.
SEc. 15693. The creation of a lien does mot of itself imply uc"'“"m‘“’

en doer not

1 1
that any person is bound to perform the act for which the lien ohilcation.
is a security.

Skc. 1694. The existence of a lien upon property does not Extentofllen.
of itself entitle the person, in whose favor it exists, to a lien
upon the same property for the performance of any other ob-
ligation than that which the lien originally secured.

SEc. 1595. The existence of a lien, as security for the per- Existenceor
formance of an obligation, does not affect the right of the aflect the right
creditor to enforce the obligation without regard to the lien.

39
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pilolderof lten  Sgc. 1596. One who holds property by virtue of a lien there-
compentation. on  is not entitled to compensation from the owner thereof for
any trouble or expense which he incurs respecting it, except
to the same extent as a borrower, under sections 956 and 957.

ARTICLE 1V.

PRIORITY OF LIENS.

SrctioN 15697, Priority of liens.
1598. Priority of mortgage for price.
1599. Order of resort to different funds.

yriority of SEc. 1697. Other things being equal, different liens upon
' the same property have priority according to the time of their
creation, except in cases of bottomry and respondentia.

moroae for SEc. 1698. A mortgage given for the price of real property, |
price. at the time of its conveyance, has priority over all other liens |
created against fthe purchaser. 1

Drderofre. SEC. 1699. Where one has a lien upon several things, and
funds. other persons have subordinate liens upon, or interests in,

some but not all of the same things, the person having the
prior lien, if he can do so without risk of loss to himself, or
of injustice to other persons, must resort to the property in
the following order, on the demand of any party interested:

First—To the things uponr which he has an exclusive lien;

Second—To the things which are subject to the fewest sub-
ordinate liens;

Third—In like manner inversely to the number of subordi-
nate liens upon the same thing; and,

Fourth—When several things are within one of the forego-
ing classes, and subject to the same number of liens, resort
must be had:

1. To the things which have not been transferred since the
prior lien was created;
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2. To the things which have been so transferred without a
valuable consideration; and,

8. To the things which have been so transferred for a valu-
able consideration.

ARTICLE V.

REDEMPTION FROM LIEN.

BEctioxX 1000. Right to redeem.
1601. Rights of inferior lienor.
1602. Redemption from lien, how made.

. . . Right t
Skc. 1600. Every person, having an interest in property redsom.

subject to a lien, has a right to redeem it from the lien, at any
time after the claim is due, and before his right of redemption
is foreclosed.

SEC. 1601. One who has a lien, inferior to another upon the johioimor.
same property, has a right:

1. To redeem the property in the same manner as its owner
might, from the superior lien; and,

2. To be subrogated to all the benefits of the superior lien,
when necessary for the protection of his interests, upon satis-
fving the claim secured thereby.

Skc. 1602. Redemption from a lien is made by performing, ,Kejemption
or offering to perform, the act for the performance of which it ™"
is a security, and paying, or offering to pay, the damages, if
any, to which the holder of the lien is entitled for delay.
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ARTICLE VI.

EXTINCTION OF LIENS.

S8EcTIoN 1603. Lien deemed accessory to the act whose performance it secures.
1604. Extinction by sale or conversion.
1605. Lien not extinguished by lapse of time under statute of limita-
tions.
1606. Apportionment of lien.
1607. When restoration extinguishes lien.

Skc. 1603. A lien is to be deemed accessory to the act for
the performance of which it is a security, whether any person
is bound for such performance or not, and is extinguishable
in like manner with any other accessory obligation.

SEc. 1604. The sale of ahy property on which there is a
lien, in satisfaction of the claim secured thereby, or, in case of
personal property, its wrongful conversion by the personhold-
ing the lien, extinguishes the lien thereon.

SEc. 1605. A lien is not extinguished by the mere lapse of
the time within which, under the provisions of the Code of
Civil Procedure, an action can be brought upon the principal
obligation.

SEc. 1606. The partial performance of an act secured by a
lien does not extinguish the lien upon any part of the prop-
erty subject thereto, even if it is divisible.

SEc. 1607. The voluntary restoration of property to its
owner, by the holder of a lien thereon, dependent upon pos-
session, extinguishes the lien, as to such property, unless
otherwise agreed by the parties; and extinguishes it, notwith-
standing any such agreement, as to creditors of the owner,
and persons acquiring a title to the property, or a lien there-
on, in good faith, and for a good consideration; unless such
restoration is made to the owner as a mere employee of the
holder of the lien, or for a merely transient purpose.
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CHAPTER 1II.

MORTGAGE.

ArticLe I. Mortgage in general.
II. Mortgage of real property.
III. Mortgage of personal property.

ARTICLE I.

MORTGAGE IN GENERAL.

SeEcTIiON 1008. Mortgage, what.
1609. Lien of a mortgage, when special.
1610. Transfer of interest, when deemed a mortgage.
1611. Provisions of this chapter do not affect bottomry or respon-
dentia.
1612. Transfer made subject to defeasance, may be proved.
1613. What interests may be mortgaged.
1014. Property adverscly held may be mortgaged.
1615. Power of sale.
1616. Power of sale, how exccuted.
1617. On what a lien.
1618. Against whom a mortgage is a lien.
1619. Mortgage of thing held adversely.
1020. Mortgage does not entitle mortgagee to possession.
1621. Foreclosure.
1622. Waste.

SEc. 1608. Mortgage is a contract, by which specific prop-
ertv is hypothecated for the performance of an act, without
the necessity of a change of possession.

Mortzage,
what.
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e o Skc. 1609. The lien of a mortgage is special, unless other-

whenwpeclal  wise expressly agreed, and is independent of possession.
oen  SEC. 1610. Every transfer of an interest in property, made

Interest. when
oo, only as a security for the performance of another act, is to be
deemed a mortgage, except when, in the case of personal
property, it is accompanied by an actual change of possession,
in which case it is to be deemed a pledge.
Provilons of Sy, 1611. Contracts of bottomry or respondentia, although

thix chapter

oo in the nature of mortgages, are not affected by any of the pro-

respondentia.  yigions of this chapter.

varioader made  Skc. 1612. The fact that a transfer was made subject to de-

e wca, feasance on a condition, may, for the purpose of showing
such transfer to be a mortgage, be proved, except as against
a subsequent purchaser or incnmbrancer, for value and with-
out notice, though the fact does not appear by the terms of
the instrument.

et Interet  SEC. 1613. Any interest in property, which is capable of

guged. being transferred, may be mortgaged.

i_::\’,}?;‘%{&ﬁ,:l Skc. 1614. A mortgage may be created upon property held

gaged, adversely to the mortgagor.

Powerofsale.  Syc. 1615. A power of sale may be conferred by a mort-

gage upon the mortgagee or any other person, to be exercised
after a breach of the obligation for which the mortgage is a
security.

phowerof ale Spe. 1616. A power of sale under a mortgage is a trust, and
can be executed only in the manner prescribed by the Code of
Civil Procedure, or by statute.

Onwhatallen. Sgc. 1617. A mortgage is a lien upon everythiag that would
pass by a grant of the property, and upon nothing more.

 Agataet whom SEc. 1618. A mortgage is a lien upon the property mort-
8 lien. gaged, in the hands of every one claiming under the mort-
gagor subsequently to its execution, except purchasers or in-
cumbrancers in good faith, without notice and for value, and

except as otherwise provided by article III of this chapter.
Mortzazeof  SEC. 1619. A mortgage of property held adversely to the

dverecy. mortgagor takes effect from the time at which he, or one claim-
ing under him, obtains possession of the property; but has
precedence over every lien upon the mortgagor’s interest in
the property, created subsequently to the recording of the

mortgage.
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Skc. 1620. A mortgage does not entitle the mortgagee to Nyriige does

the possession of the property, but after the execution of the porinion
mortgage the mortgagor may agree to such change of posses-

sion upon a new consideration.

SEC. 1621. A mortgagee may forclose the right of redemp- ¥ereclowure.
tion of the mortgagor, in the manner prescribed by the Code
of Civil Procedure, or by statute.
Wasie.

SEc. 1622. No person whose interest is subject to the lien
of a mortgage may do any act which will substantially impair
the mortgagee’s security.

ARTICLE 1I.
MORTGAGE OF REAL PROPERTY.

Bectiox 1623. Morigage, how created.
1624. Mortgage not a personal obligation.
1625. Mortgages on lands inherited or devised, by whom to be paid.
1626. Mortgage how recorded.
1627. Effect of record.
1628. What must be recorded as a mortgage.
1629. Recording assignment.
1630. Discharge of records, &c., of mortgage.
1631. Certificate, how to be recorded.

Skc. 1623. A mortgage of real property can be created, re- , Mortgaze,

newed or extended, only by writing, under seal, with the for-
malities required in the case of a grant of real property.
Morigage not

Skc. 1624. A mortgage of real property does not bind the ; persona
mortgagor personally to perform the act for the performance **"*'*"
of which it is a security, unless there is an express covenant
therein to that effect.

SEc. 1625. When real property, subject to a mortgage, pass- ,,Nprieises oa
8 by succession or will, the successor or devisee must satisfy opaeied by

the mortgage out of his own property, without resorting to ™"
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the executor or administrator of the mortgagor, unless there
is an express direction in the will of the mortgagor, that the
mortgage shall be otherwise paid.

Skc. 1626. Mortgages of real property may be recorded in
like manner with grants thereof, except that they must be re-
corded in books kept for mortgages exclusively.

Skc. 1627. The record of a mortgage, duly made, operates
as notice to all subsequent purchasers and incumbrancers.

Skc. 1628. Every grant of real property, or of any estate
therein, which appears, by any other writing, to be intended
as a mortgage within the meaning of chapter I of this Title,
must be recorded as a mortgage; and if such grant and other
writing explanatory of its true character are not recorded to-
gether, at the same time and place, the grantec can derive no
benefit from such record.

SEc. 1629. An assignment of a mortgage may be recorded
in like manner with a mortgage, and such record operates as
notice to all persons subsequently deriving title to the mort-
gage from the assignor.

SEc. 1630. A recorded mortgage must be discharged upon
the record, by the officer having custody thereof, on the pre-
sentation to him of a certificate signed by the mortgagee, his
personal representatives or assigns, acknowledged, or proved
and certified, as prescribed by the chapter on Recording
Transfers, stating that the mortgage has been paid, or other-
wise satisfied and discharged.

SEc. 1631. A certificate of the discharge of a mortgage, and
the proof or acknowledgment thereof, must be recorded at
length; and a reference made in the record, to the book and
page where the mortgage is recorded, and in the minute of the
discharge made upon the record of the mortgage, to the book
and page where the discharge is recorded.
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ARTICLE TII.

MORTGAGE OF PERSONAL PROPERTY.

SkctioN 1632. To be in writing.
1633. Foreclosure.
1634. Mortgage must be filed.
1685. Effect of filing.
1686. How filed.
1637. Mortgage valid only in respect to things as to which it is filed.
1638. Renewal of filing.
1639, 1640. Duty of officers.
1641. Where mortgages on vessels must be filed.
1643. Duty of auditor upon filing.
1643. Certain errors to be disrezarded.
1644. Negligence of officer.
1045. Copy, &c., when evidence.
1646. To what mortgages this article dogs not apply.

Skc. 1632. A mortgage of personal property can be created, ,fope ™
renewed, or extended, only by a writing subscribed by the

mortgagor.

SEc. 1633. A mortgagee of personal property, when the debt Forectomure.
for which it is given is due, may foreclose the mortgagor's
right of redemption by a sale of the property, made in the
manner and uapon the notice prescribed by the Title on Pledge,
or by proceedings under the Code of Civil Procedure.
SEC. 1634. A mortgage of personal property is void as Mortxae
against creditors of the mortgagor, and subsequent purchasers
and incumbrancers of the property in good faith and for
valne, unless it is filed as hereafter prescribed.

Skc. 1635. The filing of a mortgage of personal property. Efieetof filin:
in conformity to the provisions of this article, operates as
notice thereof to all subsequent purchasers and incumbran-

cers.
40
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Tow tlled. Skc. 1636. A mortgage of personal property is duly filed by
depositing the original, or an authenticated copy thereof, in
the office of theregister of deeds of the county where the prop-
erty mortgaged is at such time situated.

onguaee . SEc. 1637. A single mortgage of personal property situated
niegs'asto in more than one county, must be filed, or an authenticated
whiehiti=iled oo py thereof, in each county where any of such property is

situated. And the mortgage is only valid in respect to the

property as to which it is duly filed as herein provided.

meeemef SEc. 1638. A mortgage of personal property ceases to be
valid, as against creditors of the mortgagor, and subsequent
purchasers or incumbrancers in good faith, after the expira-
tion of two years from the filing thereof, unless, within thirty
days next preceding the expiration of such term, a copy of
the mortgage, and a statement of the amount of existing debt
for which the mortgagee claims a lien, subsecribed by him, are
filed anew in the office of the register of deeds, in the county
in which the mortgagor then resides, or, if he does not then
reside in the Territory, in the same office in which the mort-
gage was originally filed.
Duty of Skc. 1639. The officer mentioned in the last section must re-

e ceive and file all such instruments as are offered to him under
this article, and must keep the same in %im [his] office for the
public.

Same. SEc. 1640. Every officer with whom an instrument is filed,

pursuant to this chapter, must indorse a number upon the
same in regular order, together with the time of receiving the
same, and must enter the name of every party thereto in a
book kept for that purpose, alphabetically, placing mort-
gagors and mortgagees under a separate head, and stating in
separate columns, opposite each name, the number indorsed
on the instrument, the date thereof and the filing, the amount
secured thereby, and the time at which it is due.

nmcuig;g“"- SEc. 1641. A mortgage of a canal boat, steam tug, screw, or

pessclemust  other craft, intended for navigating canals, must be filed in the
office of the register of deeds, of the county in which such
boat, tug, screw, or other craft isat the time the mortgage is
given.

sy of restx- SgC. 1642. The register of deeds must cause every mortgage

upon fling.  filed with him pursuant to the last section, upon receipt there-
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of, to be respectively numbered, the time of receiving the same
to be indorsed thereon, and the substance thereof to be enter-
ed in a book provided for that purpose, entering alphabeti-
cally the names of all the parties to suchinstrument, with the
number indorsed thereon opposite to each name; which entry
shall be repeated in the index alphabetically under the name
of every party thereto, also indexing the name of each boat
mortgaged, with the number of the mortgage opposite to
each.

SEc. 1643. A mortgage is not to be deemed defectively filed, ,srtaly errors
by reason of any errors in the copy filed, which do not tend #rded-
to mislead a party interested to his prejudice.

Skc. 1644. The negligence of the officer with whom a mort- Nextizenceor
gage is filed cannot prejudice the rights of the mortgagee. '

SEc. 1645. A copy of any instrument required to be filed un- o &c. -
der this article, when certified by the officer with whom it is
filed, or his deputy, is presumptive evidence of such filing, in
the manner and at the time stated in the official indorsement
on such instrument. The original indorsement is also evidence

to the same extent only.

Skec. 1646. Sections 1634 to 1645 inclusive, do not apply to Towhat

mortgages thix

any mortgage of a vessel fitted for navigation, other than the ari o does
kind mentioned in section 1641, which is required by law to )

be filed or recorded in any other manner.

CHAPTER III.

PLEDGE.

SecTioN 1647. Pledge, what.
1048. When contract is to be deeed a pledge.
1649. Delivery essential to validity of pledge.
1630. Increasc of thing.
1651. Lienor may pledge property to extent of his lien.
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SECTION 10652. Real owner cannot defeat pledge of property transferred to ap-
parent owner for purposes of plesige.
1653. Pledge lender, what.
1654. Pledgeholder, what.
1655. When pledge lender may withdraw property pledged.
1656. Obligations of pledgeholder.
1657. Pledgcholder must enforce rights of pledgee.
1658. Obligation of pledgee and pledgeholder, for rewarid.
1659. Gratuitous pledgcholder.
1660. Debtor's misrepresentation of value of pledge.
1661. When pledgec may sell.
1662. When pledgee must demand performance.
1683. Notice of sale to pledgor.
1664. Waiver of notice of sale.
1065. Waiver of demand.
1666. Sale must be by auction,
1667. Pledgee's sale of securities.
1668. Sale on the demand of the pledgor.
1669, 1670. Surplus to be paid to pledgor.
'1671. Pledgee’s purchase of property pledged.
1672. Pledgee may foreclose right of redemption.

Pledge, what.  SEC. 1647. Pledge is a deposit of personal property by way
of security for the performance of another act.

ek hen con- SEc. 1648. Every contract by which the possession of per-
‘deemed a sonal property is transferred, as a security only, is to be

pledge.
deemed a pledge.

renilivery en. SEC. 1649. The lien of a pledge is dependent on possession,
ity of pledze. and no pledge is valid until the property pledged is delivered
to the pledgee, or to a pledgeholder, as hereafter prescribed.

ppereasc of  Skc. 1650. The increase of property pledgedis pledged with
the property.

Lienormay  SgcC. 1661. One who has a lien upon property may pledge it

pledge property

joextentor - to the extent of his lien.

cadeal owmer Skc. 16562. One who has allowed another to assume the ap-

Dleda of rrans. PATENt OWDeErship of property for the purpose of making any

ferred to sppa- {ransfer of it, cannot set up his own title, to defeat a pledge of

Difoscof  the property, made by the other, to a pledgee who received
the property in good faith, and for value.

wiledge Jender,  Spc, 1653. Property may be pledged as security for the ob-
ligation of another person than the owner, and in so doing
the owner has all the rights of a pledgor for himself, except
as hereinafter stated.
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SEc. 1654. A pledgor and pledgee may agree upon a third Hledge holder,
person with whom to deposit the property pledged; who, if -
he accepts the deposit, is called a pledgeholder.

SEc. 1655. One who pledges property as security for the ob- ienaeemey ="

ligation of another, cannot withdraw the property pledged },’r'éi:c:;':}"
otherwise than as a pledgor for himself might; and, if he re- -
ceives from the debtor a consideration for the pledge, he can-

not withdraw it without his consent.

SEC. 16566. A pledgeholder for reward cannot exonerate o pedsoner

himself from his undertaking; and a gratuitous pledgeholder
can do so only by giving reasonable notice to the pledgor and
pledgee to appoint a new pledgeholder, and, in case of their
failure to agree, by depositing the property pledged with
some impartial person, who will then be entitled to a reason-
able compensation for his care of the same.

SEc. 16567. A pledgeholder must enforce all the rights of the Fledgeholder

must enforce
pledgee, unless authorized by him to waive them. Tenge

SEc. 1668. A pledgee, or a pledgeholder for reward, assumes | bigstion of

the duties and liabilities of a depositary for reward. J:‘}E‘,’,"_‘;{{‘“

SEc. 1609. A gratuitous pledgeholder assumes the duties ploratulions,
and liabilities of a gratuitous depositary.

SEc. 1660. Where a debtor has obtained credit, or an exten-  Dettors |
sion of time, by a fraudulent misrepresentation of the value $p.of it
of property pledged by or for him, the creditor may demand
a further pledge to correspond with the value represented; and
in default thereof may recover his debt immediately, though

it be not actually due.

SEc. 1661. When performance of the act for which a pledge ¥ pen pledsee
is given is due, in whole or jn part, the pledgee may collect
what is due to him by a sale of property pledged, subject to
the rules and exceptions hereinafter prescribed.
When pledgce

SEc. 1662. Before property pledged may be sold, and after must demand
performance of the act for which it is security is due, the Pefor™sce
pledgee must demand performance thereof from the debtor.

SEc. 1663. A pledgee must give actual notice to the pledgor  Totics ofssle
of the time and place at which the property pledged will be
sold, at such a reasonable time before the sale, as will enable

the pledgor to attend.
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Walver of Skc. 1664. Notice of sale may be waived by a pledgor at

notice of salc.

any time; but is not waived by a mere waiver of demand of

performance.
ao¥aiver of SEc. 1665. A debtor or pledgor waives a demand of perfor-
mance as a condition precedent to a sale of the property
pledged, by a positive refusal to perform, after performance
is due, but cannot waive it in any other manner except by
. contract.
by aaeont e SEC. 1666. The sale by a pledgee, of property pledged.

must be made by public auction, in the manner and upon the
notice to the public usnal at the place of sale, in respect to
auction sales of similar property: and must be for the highest
obtainable price.
of edgeonrale  SEC. 1667. A pledgee cannot sell any evidence of debt
pledged to him, except the obligations of governments, states,
or corporations; but he may collect the same when due.
Saleon the  Spc, 1668. Whenever property pledged can be sold for a

demand of the

pledgor. price sufficient to satisfy the claim of the pledgee, the pledgor
may require it to be sold, and its proceeds to be applied to
such satisfaction, when due.

it e ieee  SEC. 1669. After a pledgee has lawfully sold property
pledged, or otherwise collected its proceeds, he may deduct
therefrom the amount due under the principal obligation, and
the necessary expenses of sale and collection, and must pay
the surplus to the pledgor, on demand.

Same. Skc. 1670. When property pledged is sold before the claim
of the pledgee is due, he may retain out of the proceeds all
that can possibly become due underhis claim, until it becomes
due; with the proper rebate of interest.

puagee Sec. 1671. A pledgee, or pledgeholder, cannot purchase the
e property pledged except by direct dealing with the pledgor.
rHedzeo may  SEC. 1672. Instead of selling property pledged, as hereinbe-
of redemption. fore provided, a pledgee may foreclose the right of redemp-
tion by a judicial sale under the direction of a competent
court; and in that case may be authorized by the court to pur-

chase at the sale.
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CHAPTER 1V.

BOTTOMRY.

BrcTioN 1673. Bottomry, what.
1674. Owner of ship may hypothecate.
1675, 1676. When master may hypothecate ship.
1677. When master may hypothecate freight money.
1678. Rate of interest.
1679. Rights of lender when no necessity for bottomry existed.
1680. Stipulation for personal liability, void.
1681. When money loaned is to be repaid.
1682. When bottomry loan becomes due.
1683. Bottomry lien, how lost.
1684. Preference of bottomry lien over other liens.
1685. Priority of bottomry licns.

Skc. 1673. Bottomry is a contract by which a ship or its Jottomry,
freightage is hypothecated as security for a loan, which is to
be repaid only in case the ship survives a particular risk,
voyage, or period.

SEc. 1674. The owner of a ship may hypothecate it or its moymer ofehly
freightage, upon bottomry, for any lawful purpose, and at any cate-
time and place.

SEc. 16756. The master of a ship may hypothecate it upon m:‘,:";’i;,},‘{ﬁ:‘."’
bottomry, only for the purpose of procuring repairs or sup- “ *""
plies which are necessary for accomplishing the objects of the
voyage, or for securing the safety of the ship.

SEc. 1676. The master of a ship can hypothecate it npon S
bhottomry, only when he cannot otherwise relieve the necessi-
ties of the ship, and is unable to reach adequate funds of the
owaner, or to obtain any upon the personal credit of the owner,
and when previous communication with him is precluded by
the urgent necessity of the case.

SEc. 1677. The master of a ship may hypothecate freight. When master

. A may h,
age upon bottomry, under the same circumstances as those g e'eh

which authorize an hypothecation of the ship by him.
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(elate ofin- Skc. 1678. Upon a contract of bottomry, the parties may
lawfully stipulate for a rate of interest higher than thatallow-
ed by the law upon other contracts. But a competent court
may reduce the rate stipulated when it appears unjustifiable
and exorbitant.

Rights of SEc. 1679. A lender upon a contract of bottomry, made by

ﬁé‘%ﬁ‘;ﬁg the master of a ship as such, may enforce the contract, thongh
existed. the circumstances necessary to authorize the master to hypoth-
ecate the ship did not in fact exist, if, after due diligence and
inquiry, the lender had reasonable grounds to believe, and

did in good faith believe, in the existence of such circum-

stances.
{?’;’él{i‘,:;’,‘;‘,‘,i‘}:‘d SEc. 1680. A stipulation, in a contract of bottomry, impos-
abllity, vold.

ing any liability for the loan independent of the maritime
risks, is void.

loainen money  SEc. 1681. Incase of a total loss of the thing hypothecated.

repald. from a risk to which the loan was subject, the lender upon
bottomry can recover nothing; in case of a partial loss, he
can recover only to the extent of the net value to the owner of
the part saved.

rymen bottom-— SEC. 1682. Unless it is otherwise expressly agreed, a bot-
comesdue.  tomry loan becomes due immediately upon the termination
of the risk, although a term of credit is specified in the com-

tract.

| Bottomry Skc. 1683. A bottomry lien is independent of possession.
’ " and is lost by omission to enforce it within a reasonable time.

poreference of - SEC. 1684. A bottomry lien, if created out of a real or ap-

ry lien

grerother  parent necessity, in good faith, is preferred to every other lien
or claim upon the same thing, excepting only a lien for sea-
men’s wages, a subsequent lien of materialmen for supplies
or repairs, indispensable to the safety of the ship, and a sub-
sequent lien for salvage.

prorlty of SEc. 1686. Of two or more bottomry liens on the same sub-

’ ject, the latter in date has preference, if created out of ne-

cessity.
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CHAPTER V.

RESPONDENTIA.

SeEcTION 10686. Respondentia, what.
1687. Respondentia by owner.
1688. Respondentia by master.
1689. Rate of interest.
1690. Obligations of ship owner.

SEc. 1686. Respondentia is a contract by which a cargo, or Respondentis,
some part thereof, is hypothecated as security for a loan, the
repayment of which is dependent on maratime risk.

SEc. 1687. The owner of cargo may hypothecate it upon iespondentia.
respondentia, at any time and place, and for any lawful pur- "~ ovmer.
pose.

SEc. 1688. The master of a ship may hypothecate its cargo pRespondentia,
upon respondentia, only in a case in which he would be au-
thorized to hypothecate the ship and freightage, but is nnable
to borrow sufficient money thereon for repairs or supplies
which are necessary for the successful accomplishment of the
voyage; and he cannot do so, even in such case, if there is no
reasonable prospect of benefiting the cargo thereby.

SEc. 1689. The provisions of sections 1678 to 16856 applv Jate of in-
equally to loans pn respondentia.

SEc. 1690. The owner of a ship is bound to repay to the of iligations
owner of its cargo all which the latter is compelled to pay,
under a contract of respondentia made by the master, in
order to discharge its lien.
41
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SecTiox 1691.
1692.
1693.
1094.
1695.
1696.
1697.
1698.
1699.
1700.
1701,
1702,
1703.
1704.
1705.
1706.

Licnof relfer S, 1691. One who sells real property has a special lien
thereon, independent of possession, for so much of the price
as remains unpaid, and unsecured otherwise than by the per-

of real properiy

CIVIL CODE.

CHAPTER VI.

OTHER LIENS.

Lien of seller of real property.
When transfer of contract waives licn.
Extent of seller’s lien.

Lien of seller of personal property.
Purchaser’s lien on real property.
Lien for services.

Lien of factor.

Banker's lien.

Shipmaster’s lien.

Seamen’s lien.

Officer’s lien.

Attorney's lien.

Judgment lien.

Mechanic's lien.

Lien on ships.

Enforcement of lien.

sonal obligation of the buyer.

erof s SEC. 1692. Where a buyer of real property gives to the
walvesllen. geller a written contract for payment of all or part of the
price, an absolute transfer of such contract, by the seller,
waives his lien to the extent of the snm payable under the

contract.

Kxtent of SEc. 1693. The liens defined in sections 1691 and 1695 are
valid against every one claiming under the debtor, except a
purchaser or incumbrancer in good faith and for value.

scller’s lien.

Lien of scller  SEC. 1694. One who sells personal property has a special
dependent on possession, for its price, if it is in
his possession when the price becomes payable; and may en-
force his lien in like manner as if the property was pledged

of personal

property. lien thereon,

to him for the price.
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SEc. 16956. One who pays to the owner any part of the price , Forcharers
of real property, under an agreement for the sale thereof, has Prorerty-
a special lien upon the property, independent of possession,
for such part of the amount paid as he may be entitled to re-
cover pack, in case of a failure of consideration.

SEc. 1696. Every person who, while lawfully in possession  Lien for
of an article of personal property, renders any service to the
owner thereof by labor or skill employed for the protection,
improvement, safe keeping or carriage thereof, has a special
lien thereon, dependent on possession, for the compensation,
if any, which is due to him from the owner for such service.

SEc. 1697. A factor has a general lien, dependent on pos- Lien of factor.
session, for all that is due to him as such, upon all articles of
commercial value that are instrusted to him by the same prin-
cipal.

SEc. 1698. A banker has a general lien, dependent on pos- Banker's licn.
session, upon all property in his hands belonging to a custo-
mer, for the balance due to him from such customer in the
course of the business.

Skc. 1699. The master of a ship has a general lien, indepen- | Shipmaster'
dent of possession, upon the ship and freightage, for advan-
.ces necessarily made, or liabilities necessarily incurred by
him for the benefit of the ship, but has no lien for his wages.

SEc. 1700. The mate and seamen of a ship have a general seamen's tien.
lien, independent of possession, upon the ship and freightage
for their wages, which is superior to every other lien.

Skc. 1701. An officer, who levies an attachment or execution omcers tien
_upon personal property, acquires a special lien, dependent
on possession, upon such property, which authorizes him to
hold it until the process is discharged or satisfied, or a judi-
cial sale of the property is had.

SEc. 1702. An attorney-at-law has a lien, which is defined | Attorneys
and regulated by the Code of Civil Procedure, or by statute.

SEc. 1703. The lien of a judgment is regulated by the Codp Judgment
of Civil Procedure, or by statute.

SEc. 1704. The liens of mechanics, for materials and ser- 1 Hechante's
vices upon real property, are regulated by special statutes. '
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Lien on shipe.

SEc. 1705. Debts amounting to at least fifty dollars, con-
tracted for the benefit of ships, are liens in the cases provided
by the Code of Civil Procedure, or by statute.
ofiforcement  SEC. 1706. The mode of proceeding by a creditor to enforce

a lien within this Territory, is regulated by the Code of Civil
Procedure, or by statute.

CHAPTER VII.

STOPPAGE IN TRANSIT.

SEcTION 1707. When consignor may stop goods.
1708. What is insolvency of consignee.
1709. Transit, when ended.
1710. Stoppage, how effected.
1711, Effect of stoppage.

ineen con- SEC. 1707. A seller or consignor of property, whose claim

vopkoods.  for jts price or proceeds has not been extinguished, may, upon
the insolvency of the buyer or consignee becoming known to
him after parting with the property, stop it while on its
transit to the buyer or consignee, and resume possession

thereof.
rohemesot™  SEcC. 1708. A person is insolvent, within the meaning of the
consignee.

last section, when he ceases to pay his debts in the manner

usual with persons of his business, or when he declares his

inability or unwillingness to do so.

copranxit, when— Spc. 1709. The transit of property is at an end when it comes

into the possession of the consignee, or into that of his agent,

unless such agent is employed merely to forward the property
to the consignee.

posoppne. — SEC. 1710. Stoppage in transit can be effected only by no-
tice to the carrier or depositary of the property, or by taking
actual possession thereof.

et SEc. 1711. Stoppage in transit does not of itself rescind a

sale, but is a means of enforcing the lien of the seller.
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TITLE XV.

NEGOTIABLE INSTRUMENTS.

Cuarrer I. Negotiable instruments in general.
11. Bills of exchange.
111. Promissory notes.
1V. Cheques.
V. Bank notes and certificates of deposit.

CHAPTER 1.

NEGOTIABLE INSTRUMENTS IN GENERAL.

ArTticLE 1. General definitious.
II. Interpretation.
ITI. Tndorsement.
1V. Presentment for payment.
V. Dishonor.
VI. Excuse of presentment and notice.
VII. Extinction.

ARTICLE 1.

GENERAL DEFINITIONS.

Skctiox 1712, To what instruments this Title is applicahle.
1713. Negotiable instrument, what.
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SecTioN 1714. Must be for unconditional payment of money.
1715. Payee.
1716. Instrument may be in alternative.
1717. Date, seal, &c.
1718. May contain a pledge, &c.
1719. What it must not contain.
1720. Date.
1721, Different classes of negotiable intstruments.

Towhatin-.  SEC. 1712. The provisions of this Title apply only to nego-

struments this

Tie s appli- - tighle instruments, as defined in this article.

fegotiable SEc. 1713. A negotiable instrument is a written promise or

what. request for the payment of a certain sum of money, to order
or bearer, in conformity to the provisions of this article.

wostbefor  SEC. 1714. A negotiable instrument must be made payable

beymentof  in money only, and without any condition not certain of ful-
fillment.

Payee. SEc. 1715. The person, to whose order a negotiable instru-
ment is made payable, must be ascertainable at the time the
instrument is made.

Instroment  SEC. 1716. A negotiable instrument may give to the payee

may beinalter-

natlve. an option between the payment of the sum specified therein,
and the performance of another act; but as to the latter, the-
instrument is not within the provisions of this Title.

Date, seal,&c.  SEC. 1717. A negotiable instrument may be with or without
date; with or without seal; and with or without designation
of the time or place of payment.

May contaln  SEc. 1718. A negotiable instrument may contain a pledge

* pledge, ae. of collateral security, with authority to dispose thereof.

porhat It mast ke, 1719. A negotiable instrument must not contain any
other contract than such as is specified in this article.

Date. SEc. 1720. Any date may be inserted by the maker of a ne-
gotiable instrument, whether past, present, or future, and the
instrument is not invalidated by his death or incapacity at
the time of the nominal date.

i iflerent Skc. 1721. There are six classes of negotiable instruments,
ekgnnble  namely:
1. Bills of exchange;
. Promissory notes;
. Bank notes;
. Cheques;
5. Bonds;
6. Certificates of deposit.

W N
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ARTICLE II.
INTERPRETATION OF NEGOTIABLE INSTRUMENTS.

SkcrioN 1722. Time and place of payment.
1723. Place of payment not specified.

1724. Instruments payable to a person or his order, how construed.
1725. Unindorsed note, when negotiable.

1726. Fictitious payec.

1727. Presumption of consideration.

Skc. 1722. A negotiable instrument which does not specify ,mimesnd

the time of payment, is payable immediately. ment.

SEc. 1723. A negotiable instrument which does not specify , Flace of pay-
a place of payment, is payable wherever it is held at its ma- *Pec!fied:
turity.

SEC. 1724. An instrument, otherwise negotiable in form, ,Jmietea®

payable to a person named, but adding the words, “or to his },’ﬁé:‘:f'h‘l,'}v"‘“
order,” or “ or to bearer,” or words equivalent thereto, is in **™*"
the former case payable to the written order of such person,

and the latter case, payable to the bearer.

SEC. 1726. A negotiable instrument, made payable to the ,lnindoreed
order of the maker, or of a fictitious person, if issued by the "eEo!le'
maker for a valid consideration, without indorsement, has the
same effect against him and all other persons having notice of
the facts, as if payable to the bearer.

SEC. 1726. A negotiable instrument, made payable to the Fictitious

order of a person obviously fictitious, is payable to the
bearer.

Skc. 1727. The signature of every drawer, acceptor and in-  [Presumption
dorser of a negotiable instrument, is presumed to have been tion.
made for a valuable consideration, before the maturity of the

instrument, and in the ordinary course of business.
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Indorscment,
what.

Agreement
to indorse.

Whenmay he  SyQ.

made on =epa-
rate paper.

Kinds of
indorsement.

General in-
dorsement,
what.

SEcTION 1728,
1729.
1730.
1731.
1732.
1783.
1734.
1735.
1736.
1737.
1738,
1740.
1741,
1742,
1743.
1744.
1745.
1746.

Skc. 1728. One who writes his name upon a negotiable in-
strument, otherwise than as a maker or acceptor, and delivers
it, with his name thereon, to another person, is called an in-

CIVIL CODE.

ARTICLE III.

INDORSEMENT.

Indorsement, what.

Agreement to indorse.

‘When may be made on separate paper.
Kinds of indorsement.

General indorsement, what.

Special indorsement, what.

General indorsement, how made special.
Destruction of negotiability by indorser.
Implied warranty of indorser.

Indorser, when liable to payee.

1739. Indorsement without recourse.
Indoreee privy to contract.

Indorser has rights of guarantor.
Rights of accommodation indorser.
Effect of want of consideration.
Indorsee in due course, what.

Rights of indorsee in due course.
Instrument left blank.

dorser, and his act is called indorsement.

SEc. 1729. One who agrees to indorse a negotiable instru-
ment is bound to write his signature upon the back of the
instrument, if there is sufficient space thereon for that pur-

pose.

indorsement
thereto.

SEc. 1731. An indorsement may be general or special.
SEc. 1732. A general indorsement is one by which no in-

1730. When there is not room for a signature upon the
back of a negotiable instrument, a signature equivalent to an
thereof may be made upon a paper annexed

dorsee is named.
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Skc. 1733. A special indorsement specifies the indorsee. special in-

dorsement,
what.

SEo. 1734. A negotiable instrument bearing a general in- jUenerstin
dorsement cannot be afterwards specially indorsed; but any wade specisi.
lawful holder may turn a general indorsement into a special
one by writing above it a direction for payment to a particu-

lar person.

SEc. 1735. A special indorsement may, by express words or'.if};.f.“lfd,’{i'ﬁy

for that purpose, but not otherwise, be so made as to render by in
the instrument not negotiable.

daorser.

SEc. 1736. Every indorser of a negotiable instrument war- rarPllod was-

rants to-every subsequent holder thereof, who is not liable indorer.
thereon to him:

1. That it is in all respects what it purports to be;

2. That he has a good title to it;

3. That the signatures of all prior parties are binding upon
them;

4. That if the instrument is dishonored, the indorser will,
upon notice thereof duly given to him, or without notice, where
it is excused by law, pay so much of the same as the holder
Ppaid therefor, with interest; unless exonerated under the pro-
visions of section 1786, 1824, or 1826.

SEc. 1737. One who indorses a negotiable instrument before Indorsc Ky
it is delivered to the payee, is liable to the payee, thereon, as

an indorser.
SEc. 1738. An indorser may quahfy his indorsément with Indorsement

without re-
thewords, ¢ without recourse,” orequivalent words; and upon course.
such indorsement, he is responsible only to the same extent

as in the case of a transfer without indorsement.

SEc. 1739. Except as otherwise prescribed by the last sec- Same.
tion, an indorsement without recourse has the same effect as
any other indorsement.

Src. 1740. An indorsee of negotiable instrument has the Indorsceprivy
same rights against every prior party thereto, that he would
have had if the contract had been made directly between them
in the first instance.

SEc. 1741. An indorser has all the nghts of a guarantor, mcorser s
as defined by the chapter on Guaranty in General, and is ex- garstor.

onerated from liability in like manner.
42
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Rightr of
accommeoda-

tion indorscr,

Ldect of
want of con-
sideration.

Indorsee in
due courne,
what.

Righls of
indorsee in
due course.

Instrnment
left blank.
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SEc. 1742. One who indorses a negotiable instrument, at the
request, and for the accmmodation of another party to the
instrument, has all the rights of a surety, as defined by the
chapter on Suretyship, and is exonerated in like manner, in
respect to every one having notice of the facts, except that he
is not entitled to contribution from subsequent indorsers.

Skc. 1743. The want of consideration for the undertaking
of a maker, acceptor, or indorser of a negotiable instrument,
does not exonerate him from-liability thercon to an indorsee
in good faith for a consideration.

SEc. 1744. An indorsee in due course is one who, in good
faith, in the ordinary course of business, and for value, before
its apparent maturity or presumptive dishonor, and without
knowledge of its actual dishonor, acquires a negotiable in-
strument duly indorsed to him, or indorsed generally, or pay-
able to the bearer.

SEc. 1745. An indorsee of a negotiable instrument, in due
course, acquires an absolute title thereto, so that it is valid in
his hands, notwithstanding any provision of law making it
generally void or voidable, and notwithstanding any defectin
the title of the person from whom he acquired it.

SEc. 1746. One who makes himself a party to an instrument
intended to be negotiable, but which is left wholly or partly
in blank, for the purpose of filling afterwards, is liable upon
the instrument to an indorsee thereof in due course, in what-
ever manner and at whatever fime it may be filled, so long as
it remains negotiable in form.

ARTICLE IV.

PRESENTMENT FOR PAYMENT.

SEcTioN 1747, Effect of want of demand on principal debtor.
1748. Presentment, how made.
1749. Apparent maturity, when.
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SecTtioN 1750. Presumptive dishonor of bill, payable after sight.
1751. Apparent maturity of bill, payable at sight.
1752, 1758. Apparent maturity of note.
1754. Surrender of instrument, when a condition of payment.

SEC. 1747. It is not necessary to make a demand of pay- Efctof want

ment upon the principal debtor in a negotiable instrument, in ?Egﬁ?}:ﬁm‘d ™
order to change him; but if the instrument is by its terms '
payable at a specified place, and he is able and willing to pay

it there at maturity, such ability and willingness are equiva-

lent to an offer of payment upon his part.

Skc. 1748. Presentment of a negotiable instrument for pay- | Presentment.

ment, when necessary, must be made as follows, as nearly as
by reasonable diligence it is practicable:

1. The instrument must be presented by the holder;

2. The instrument must be presented to the principal debt-
or, if he can be found at, the place where presentment should
be made, and if not, then it must be presented to some other
person of discretion, if one can be found there, and if not,
then it must be presented to a notary public within the Ter-
ritory;

3. An instrument which specifics a place for its payment
must be presented there, and if the place specified incudes
more than one house, then at the place of residence or busi-
ness of the principal debtor, if it can be found therein;

4. An instrument which does not specify a place for its pay-
ment, must be presented at the place of residence or business
of the principal debtor, or wherever he may be found, at the
option of the presentor; and,

5. The instrument must be presented upon the day of its
apparent maturity, or, if it is payable on demand, at any
time before its apparent maturity, within reasonable hours,
and, if it is payable at a banking-house, within the usnal
banking hours of the vicinity; but, by the consent of the per-
son to whom it should be presented, it may be presented at
any liour of the day.

Skc. 1749. The apparent maturity of a negotiable instru-m«l}ix;le=';§;;({|;' a-
ment, payable at a particular time, is the day on which by its
terms it becomes due; or, when that is a holiday, the next

business day.
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aresumpiive  SEC. 17560. A bill of exchange, payable at a specified time

herbisae  after sight, which is not accepted within ten days after its
date, in addition to the time which would suffice, with ordin-
ary diligence, to forward it for acceptance, is presumed to have
been dishonored.

atantty of Skc. 1761. The apparent maturity of a bill of exchange,
aonigiy*¥'¢  payable at sight or on demand, is:

1. If it bears interest, one year after its date; or,
2. If it does not bear interest, ten days after its date, in ad-
dition to the time which would suffice, with ordinary dili-
gence, to forward it for acceptance.
ppparentma- Sgc. 1752. The apparent maturity of a promissory note,
payable at sight or on demand, is:
1. If it bears interest, one year after its date; or,
2. If it does not bear interest, six months after its date.
Same. SEc. 1763. Where a promissory note is payable at a certain
time after sight or demand, such time is to be added to the
periods mentioned in the last section.

orrenderof . SgC. 1754. A party to a negotiable instrument may require,
;;ggg;pg‘;ﬁ;“ as a condition concurrent to its payment by him:

1. That the instrument be surrendered to him, unless it is

lost or destroyed, or the holder has *other claims upon it; or,

2. If the holder has a right to retain the instrument, and
does retain it, then that a receipt for the amount paid, or an

exoneration of the party paying, be written thereon; or,

3. If the instrument is lost, then that the holder give to him
a bond, executed by himself and two sufficient sureties, to in-
demnify him against any lawful claim thereon; or,

4. If the instrument is destroyed, then that proof of its de-
struction be given to him.

ARTICLE V.

DISIIONOR OF NEGOTIABLE INSTRUMENTS.

S8EcTION 1755. Dishonor, what.
1756. Notice, by whom given.
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1757. Form of notice.

1768. Notice, how served.

1759. Notice, how served after indorser's death.
1760. Notice given in ignorance of death, valid.
1761. Notice, when to be given.

1762. Notice of dishonor, when to be mailed.
1763. Notice, how given by agent.

1764. Additional time for notice by indorser.
1765. Effect of notice of dishonor.

SEc. 1765. A negotiable instrument is dishonored, when it  Dishonor,
is either not paid, or not accepted, according to its tenor, on
presentment for the purpose, or without presentment, where
that is excused.

SEc. 1766. Notice of the dishonor of a negotiable instru- Notice by
ment may be given:
1. By a holder thereof; or,
2. By any party to the instrument who might be compelled
to pay it to the holder, and who would, upon taking it up,
have a right to reimbursement from the party to whom the
notice is given.

SEc. 1767. A notice of dishonor may be given in any form Formor
which describes the instrument with reasonable certainty, and
substantially informs the party receiving it that the instrument

has been dishonored.
SEc. 1768. A notice of dishonor may be given: Notice, how

scerved.

1. By delivering it to the party to be charged, personally,
at any place; or,

2. By delivering it to some person of discretion at the place
of residence or business of such party, apparently acting for
him; or,

3. By properly folding the notice, directing it to the party
to be charged, at his place of residence, according to the best
information that the person giving the notice can obtain, de-
positing it in the post-office most conveniently accessible from
the place where the presentment was made, and paying the
postage thereon.

SEc. 1759. In case of the death of a party to whom notice  Notice, how
of dishonor should otherwise be given, the notice must be jpdorscr's
given to one of his personal representatives; or if there are
none, then to any member of his family who resided with him

at his death; or if there is none, then it must be mailed to his
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last place of residence, as prescribed by subdivision 3 of the
last section.
Noteeciven  Spc, 1760. A notice of dishonor sent to a party after his

in Ignorance of

death, valid. — death, but in ignorance thereof, and in good faith, is valid.

o Yotiee. when Skc. 1761. Notice of dishonor, when given by the holder of
an instrument, or his agent, otherwise than by mail, must be
given on the day of dishonor, or on the next business day-
thereafter.

S otico of Skc. 1762. When notice of dishonor is given by mail, it

dishonor, when . . : . . .

to bemailed.  must be deposited in the post-office in time for the first mail
which closes after noon of the first business day succeeding the
dishonor, and which leaves the place where the instrument
was dishonored, for the place to which the notice should be
sent.

civense pow,. SEC. 1763. When the holder of a negotiable instrument, at
the time of its dishonor, is a mere agent for the owner, it is
sufficient for him to give notice to his principal in the same
manner as to an indorser, and his principal may give notice
to any other party to be charged, as if he were himself an in-
dorser. And if an agent of the owner employs a sub-agent,
it is sufficient for each successive agent or sub-agent to give
notice in like manner to his own principal.

yAadiionat — SEC. 1764. Every party to a negotiable instrument receiving
by indorser.  Motice of its dishonor, has the like time thereafter to give sim-
ilar notice to prior parties, as the original holder had after its
dishonor. But this additional time is available only to the

particular party entitled thereto.

Effect of SEC. 1765. A notice of the dishonor of a negotiable instru-
notice of die- . e s o e 4
honor. ment, if valid in favor of the party giving it, inures to the

benefit of all other parties thereto, whose right to give the like
notice has not then been lost.

ARTICLE VI.

EXCUSE OF PRESENTMENT AND NOTICI.

SecrioN 1760. Notice of dishonor, when' excused.
1767, 1768. Prcsentment and notice, when excuscd.
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SecTION 1760. Delay, when excused.
1770. Waiver of presentment and notice.
1771. Waiver of protest.

Skc. 1766. Notice of dishonor is excused: povatice of dis-

1. When the party by whom it should be given cannot, with cxcveed-
reasonable diligence, ascertain either the place of residence or
business of the party to be charged; or,

2. When there is no post-office communication between the
town of the party by whom the notice should be given, and
the town in which the place of residence or business of the
party to be charged is situated; or,

3. When the party to be charged is the same person who
dishonors the instrument; or,

4. When the notice is waived by the party entitled thereto.

SEC. 1767. Presentment and notice are excused as to any , Frescatient
party to a negotiable instrument, who informs the holder, ¥hen escased.

within ten days before its maturity, that it will be dlshonored.

SEc. 1768. If, before or at thematurity of an instrument, an S
indorser has received full security for the amount thereof, or
the maker has assigned all his estate to him as such security,
presentment and notice to him are excused.

SEc. 1769. Delay in presentment, or in giving notice of dis- Delsy, when
honor, is excused, when caused by circumstances which the
party delaying could not have avoided by the exercise of rea-

sonable care and diligence.
SEc. 1770. A waiver of presentment waives notice of dishon- _Watveror

presentment

or also, unless the contrary is expressly stipulated; but a andnotice.
waiver of notice does not waive presentment.

SEc. 17171. A waiver of protest oa any negotlab]e 1nstru- walver of
ment other than a foreign bill of exchange, waives present-
ment and notice.

ARTICLE VII.

EXTINCTION OF NEGOTIABLE INSTRUMENTS.

SEcTION 1772. Obligation of party, when cxtinguished.
1773. Revival of obligation.
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ey Betlon of 8EC. 1772. The obligation of a party to a negotiable instru-
extingulshed.  ment is extingnished:

1. In like manner with that of parties to contracts in gen-
eral; or, _

2. By payment of the amount due upon the instrument, at
or after its maturity, in good faith and in the ordinary course
of business, to any person having actual possession thereof,
and appearing, by its terms, to be entitled to payment.

ounpsteal of SEc. 1773. If, after its extinction, a negotiable instrument
‘ comes into the posseson of an indorsee in due course, the ob-

ligation thereof revives in his favor.

CHAPTER II.

BILLS OF EXCHANGE.

ArrticLE 1. Form and interpretation.
II. Days of grace.
1II. Presentment for acceptance.
IV. Acceptance.
V. Acceptance or payment for honor.
VI. Presentment for payment.
VII. Excuse of presentment and notice.
VIII. Foreign bills.

ARTICLE I.
FORM AND INTERPRETATION OF A BILL.

SecTioN 1774. Bill of exchange, what.
1775. Drawege, in case of need.
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SecTIox 1776. Bill in parts of a set.
1777. When must be in a set.
1778. Presentment, &c., of part of a set.
1779. Bill, where payable.
1780. Rights and obligations of drawer.
Skc. 1774. A bill of exchange is an instrument, negotiable cyange ra:.
in form, by which one, who is called the drawer, requests an-
other, called the drawee, to pay a specified sum of money.

SEc. 1775. A bill of exchange may give the name of any ..rurced:
person in addition to the drawee, to be resorted to in case of

need.

SEC. 1776. A bill of exchange may be drawn in any num- .35 ™"
ber of parts, each part stating the existence of the others, and
all forming one set.

SEC. 1777. An agreement to draw a bill of exchange binds , ¥hes must

the drawer to execute it in three parts, if the other party to
the agreement desires it.

SEC. 1778. Presentment, acceptance, or payment, of a single , Presentment.

part in a set of a bill of exchange, is sufficient for the whole. °f =t
SEc. 1779. A bill of exchange is payable: ol where
1. At the place where, by its terms, it is made payable; or,
2. If it specifies no place of payment, then at the place to
which it is addressed; or,
3. If it is not addressed to any place, then at the place of
residence or business of the drawee, or wherever he may be
found; or,
4. If this cannot be done, then at the office of any notary
public in the Territory.

SEc. 1780. The rights and obligations of the drawer of a Rishtsand

obligations
bill of exchange, are the same as those of the first indorser of of drawer-

any negotiable instrument.

ARTICLE II.

DAYS OF GRACE.

SectIoN 1781. Days of grace.

Skc. 1781. Days of grace are not allowed. Dyys of grace.
43
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ARTICLE III.

PRESENTMERT FOR ACCEPTANCE.

SecTIoN 1782. When a bill may be presented.
1783. Presentment, how made.
1784. Prescntment to joint drawees.
1785. When prescntment to be made to drawee in case of need.
1786. Presentment, when must be made.

e o Skc. 1782. At any time before a bill of exchange is payable,
ted. the holder may present it to the drawee for acceptance, and if

acceptance, is refused, the bill is dishonored.

poresentment,  Sgc. 1783. Presentment for acceptance must be made in the
following manner, as nearly as by reasonable diligence it is
practicable:
1. The bill must be presented by the holder;

2. It must be presented on a business day, and within reas-
onable hours;

3. It must be presented to the drawee, if he can be found
within the Territory, and if not, then at his place of residence
or business, if within the Territory, to any person of discretion
therein, and if he has no such place of residence or business,
or there is no person of discretion therein, then to any notary
public in the Territory; and,

4. If the drawee requests it, the bill must be left with him.
until the same hour of the next day, to which time he may
postpone his acceptance or refusal.

o jomenimest  SEC. 1784. Presentment for acceptance to one of several

drawees. joint drawees, and refusal by him,,dispense with presentment
to the others.

serrhen pre- o SEC. 1785. A bill of exchange, which specifies a drawee in

made to drawee case of need, must be presented to him for acceptance or pay-
ment, as the case may be, before it can be treated as dishon-

ored.
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SEc. 1786. When a bill of exchange is payable at a speci- Frescatment.
tied time after sight, the drawer and indorsers are exonerated, ™
if it is not presented for acceptance within ten days after the
time which would suffice, with ordinary diligence, to forward
it for acceptance, unless presentment is excused.

ARTICLE 1V.
ACCEPTANCE.

SEcTION 1787. Acceptance, how made.
1788. Holder entitled to acceptance on face of bill.
1789. What acceptance sufficient with consent of holder.
1790. Acceptance by separate instrument.
1791. Promise to accept, when equivalent to acceptance.
1792. Cancellation of acceptance.
1793. What is admitted by acceptance.

Skc. 1787. An acceptance of a bill must be made in writing, | Asceptance,
by the drawee, or by an acceptor for honor; and may be made
by the acceptor writing his name across the face of the bill,
with or without other words.

SEc. 1788. The holder of a bill of exchange, if entitled to plolder enti
an acceptance thereof, may treat the bill as dishonored, if the tance on face
drawee refuses to write across its face an unqualified accep-
tance.

Skc. 1789. The holder of a bill of exchange may, without  Whataccep
prejudice to his rights against prior parties, receive and treat Jjth coneet

as a sufficient acceptance:

1. An acceptance written upon any part of the bill, orupon
a separate paper;

2. An acceptance qualified so far only as to make the bill
payable at a particular place within the city, or town, in
which, if the acceptance was unqualified, it would be paya-
ble; or,
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3. A refusal by the drawee to return the bill to the holder
after presentment; in which case the bill is payable immedi-
ately, without regard to its terms.

SEc. 1790. The acceptance of a bill of exchange, by a sepa-
rate instrument, binds the acceptor only toone to whom it has
been shown, and who, upon the faith thereof, has given value
for the bill.

SEc. 1791. An unconditional promise, in writing, to accept
a bill of exchange, is a sufficient acceptance thereof, in favor
of every person to whom it has been shown, and who, upon
the faith thereof, has given value for the bill.

SEc. 1792. The acceptor of a bill of exchange may cancel
his acceptance at any time before delivering the bill to the
holder, and before the holder has, with the consent of the ac-
ceptor, transferred his title to another person who has given
value for it upon the faith of such acceptance.

SEc. 1793. The acceptance of a bill of exchange admits the
capacity of the drawer to draw and indorse it; and if written
upon the bill, it also admits the same to be genunine, and bind-
ing upon the drawer; but it does not admit the signature of
any indorser to be genuine.

ARTICLE V.

ACCEPTANCE OR PAYMENT FOR HONOR.

SecrtioN 1794. When bill may be accepted or paid for honor.
1795. Holder of bill of exchange, bound to accept payment for honor.
1796. Acceptance for honor, how made.
1797. How enforced.
1798. Notice of dishonor not excused by acceptance for honor.

Skc. 1794. On the dishonor of a bill of exchange by the
drawee, and, in case of a foreign bill, after it has been duly
protested, it may be accepted or paid by any person, for the
honor of any party thereto.
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SEc. 1795. The holder of a bill of exchange is not bound to ,/euer.or®it

allow it to be accepted for honor, but is bound to accept pay-

ment for honor.

SEC. 1796. An acceptor or payer for honor must Write @ for nowss poe

memorandum upon the bill, stating therein for whose honor ™
he accepts or pays, and must give notice to such parties, with
reasonable diligence, of the fact of such acceptance or pay-
ment. Having done so, he is entitled to reimbursement from
such parties, and from all parties prior-to them.

SEc. 1797. A bill of exchange, which has been accepted for MW enforced:
honor, must be presented at its maturity to the drawee for
payment, and notice of its dishonor by him must be given to
the acceptor for honor in like manner as to an indorser; after
which the acceptor for honor must pay the bill.

SEc. 1798. The acceptance of a bill of exchange for honor , Joticeof dte-
does not excuse the holder from giving notice of its dishonor cused by accep-

tance for honor.
by the drawee.

ARTICLE VI
PRESENTMENT FOR PAYMENT.

SEcTION 1799. Presentment, when bill not accepted, where made.
1800. Presentment of bill, payable at particular place.
1801. Effect of delay in presentment in certain cases.
1802. Effect, in other cases.

SEc. 1799. If a bill of exchange is by its terms payable at ,rre%eniaor"
a particular place, and is not accepted on presentment, it must wserssmsae.
be presented at the same place for payment, when presentment
for payment is necessary.

SEc. 1800. A bill of exchange, accepted payable at a par- o w yable
ticular place, must be presented at that place for payment, pike.
when presentment for payment is necessary, and need not be
presented elsewhere.
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oot delsy  SEC. 1801. If a bill of exchange, payable at sight, or on de-

in certain cases mand, without interest, is not duly presented for payment,
within ten days after the time in which it could, with reason-
able diligence, be transmitted to the proper place for such
presentmeut, the drawer and indorsers are exonerated, unless
such presentment is excused.

o Rect,In SEc. 1802. Mere delay in presenting a bill of exchange pay-
able with interest, at sight or on demand, does not exonerate

any party thereto.

ARTICLE VII.
EXCUSE OF PRESENTMENT AND NOTICE.

SEcTioN 1803. Presentment, when excused.
1804. Delay, when excused.
1805. Presentment and notice, when excused.
Presentment, SEO. 1803. The presentment of a bill of exchange for accep-
when excused. . . o .
tance is excused if the drawee has not capacity to accept it.
oDelay, when  SEC. 1804. Delay in the presentment of a bill of exchange
for acceptance is excused, when caused by circumstances over
which the holder has no control.
Presentment  SEC. 1805. Presentment of a bill of exchange for acceptance
and notice, . . .
when excused. Or payment, and notice of its dishonor, are excused as to the
drawer, if he forbids the drawee to accept, or the acceptor to
pay the bill; or if, at the time of drawing, he had no reason
to believe that the drawee would accept or pay the same.

ARTICLE VIII.

FOREIGN BILLS.

SecTION 1806. Definitions.
1807. Protest necessary.
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SEcTioN 1808. Protest, by whom made.
1809. Protest, how made.
1810. Protest, where made.
1811. Protest, when to be made.
1812. Protest, when excused.
1813. Notice of protest, how given.
1814. Waiver of protest.
1815. Declaration before payment for honor.
1816. Damages allowed on dishonor of foreign bill.
1817. Rate of damages.
1818, 1819. Damages, how estimated.

SEc. 1806. An inland bill of exchange is one drawn and Defnitione.
payable within this Territory. All others are foreign.

SEc. 1807. Notice of the dishonor of a foreign bill of ex- ,Jbrotest
change can be given only by notice of its protest.

SEC. 1808. Protest must be made by a notary public, if with Protest, by
reasonable diligence one can be obtained; and if not, then by

any reputable person in the presence of two witnesses.

SEc. 1809. Protest must be made by an instrument in wri- Protest, how

ting, giving a literal copy of the bill of exchange. with all
that is written thereon, or annexing the original; stating the
presentment, and the manner in which it was made; the pres-
ence or absence of the drawee or acceptor, as the case may
be; the refusal to accept, or to pay, or the inability of the
drawee to give a binding acceptance; and in case of refusal,
the reason assigned, if any; and finally protesting against all
the parties to be charged.

SEc. 1810. A protest for non-acceptance must be madein _Protest
the city or town in which the bill is presented for a.oceptance,
and a protest for non-payment in the city or town in which it

is presented for payment.

SEc. 1811. A protest must be noted on the day of the pre-  Frotest when
sentment, or on the next business day; but it may be written
out at any time thereafter.

SEc. 1812. The want of protest of a foreign bill of exchange ,Frotest, wheo
or delay in making the same, is excused in like cases with the
want or delay of. presentment.

SEc. 1813. Notice of protest must be given in the same man- _Notice of
protest, how

ner as notice of dishonor, except that it may be given by the iven.
notary who makes the protest.
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provagyer of SEc. 1814. If a foreign bill of exchange on its face waives
protest, notice of dishonor may be given to any party there-
to, in like manner as of an inland bill; except that if any in-
dorser of such a bill expressly requires protest to be made,
by a direction written on the bill at or before his indorsement.
protest must be made, and notice thereof given to him and to
all subsequent indorsers.

hefoa ot SEC. 1816. One who pays a foreign bill of exchange for hon-
forhomor-  or must declare, before payment, in the presence of a person
authorized to make protest, for whose honor he pays the

same, in order to entitle him to reimbursement.

allimages SEc. 1816. Damages are allowed as hereinafter prescribed,
eeionmi.  as a full compensation for interest, re-exchange, expenses,
and all other damages, in favor of holders for value only,
upon bills of exchange drawn or negotiated within this Ter-

ritory, and protested for non-acceptance or non-payment.

dnate of Skc. 1817. Damages are allowed under the last section upon
bills drawn upon any person:

1. In any part of the United States except this Territory.
at the rate of three per centum on the principal sum;

2. In any part of the continent of America, or Europe, or
the islands in the Atlantic ocean, at the rate of ten per centum
thereon;

3. In any other place, at the rate of twenty per centum
thereon.

pDamages, how  SEC. 1818. If the amount of a protested bill of exchange is
expressed in money of the United States, damages are esti-
mated upon such amount without regard to the rate of ex-
change.

same. SEc. 1819. If the amount of a protested bill of exchange is
expressed in foreign money, damages are estimated upon the
value of a similar bill at the time of protest, in the place near-
est to the place where the bill was negotiated, and where such
bills are carrently sold.
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CHAPTER III.

PROMISSORY NOTES.

SectIoN 1820. Promissory note, what. .
1821. Certain instruments, promissory notes.
1822. Bill of exchange, when converted into a note.
1823. Certain sections applicable to notes.
1824, Effect of delay in presentment.

SEc. 1820. A promissory note is an instrument, negotiable  Fromissory
in form, whereby the signer promises to pay a specified sum
of money.

SEc. 1821. An instrument in the form of a bill of exchange, peCortaln -
but drawn upon and accepted by the drawer himself, is to be promissory

deemed a promissory note.
SEc. 1822. A Dill of exchange, if accepted, with the consent Billof ex-

hange when
of the owner, by a person other than the drawee, or an accep- converted into
tor for honor, becomes in effect the promissory note of such

person, and all prior parties thereto are exonerated.
SEc. 1823. Chapter I of this Title, and sections 1781 and  Certaln sec-

tions applica-

1802, of this Code, apply to promissory notes. ble to notes.
SEc. 1824. If a promissory note, payable on demand, or at Ffectof delay

sight, without interest, is not duly presented for payment,
within six months from its date, the indorsers thereof are ex-
onerated, unless such presentment is excused.

CHAPTER 1V.
CHEQUES.

8EcTIOR 1825. Cheque, what.
1826. Rules applicable to cheques.

44
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woseques, .SEc. 1825. A cheque is a bill of exchange drawn upon a
bank or banker, or a person described as such upon the face
thereof, and payable on demand, without interest.

caillesappll-  SEC. 1826. A cheque is subject to all the provisions of this

cheques. Code concerning bills of exchange, except that:

1. The drawer and indorsers are exonerated by delay in
presentment, only to the extent of the injury which they suf-
fer thereby; and are exonerated to that extent by a delay of
more than one day in presentment.

2. An indorsee, after its apparent maturity, but without ac-
tual notice of its dishonor, acquires a title equal to that of
an indorsee before such period.

CHAPTER V.

BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT.

SecTION 1827. Bank note negotiable after payment.
1828. Title acquired by indorsee.

e ot er  SEC. 1827. A bank note remains negotiable, even after it

peyment. has been paid by the maker.

ed by imganir.  SEC. 1828. A transferree of a bond, bank note or certificate
of deposit, after its apparent maturity or actual dishonor
within his knowledge, acquires a title equal to that of a trans-
ferree before such event.

TITLE XVI.

GENERAL PROVISIONS.

SEcTION 1829, Parties may waive provisions of Code.
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SEc. 1829. Except where it is otherwise declared, the provi ,Jiries may

sions of the foregoing fifteen Titles of this Part, in respect to *ons ofCode.
the rights and obligations of parties to contracts, are subor-

dinate to the intention of the parties, when ascertained in the

manner prescribed by the chapter on the Interpretation of
Contracts; and the benefit thereof may be waived by any

party entitled thereto, unless such waiver would be against

public policy.

DIVISION FOURTH.

GENERAL PROVISIONS.

APPLICABLE TO PERSONS, PROPERTY, AND OBLIGATIONS, OR TO
TWO OF THOSE SUBJECTS.

ParT 1. Relief.
II. Special Relations of Debtor and Creditor.
II1. Nuisance.
IV. Maxims of Jurisprudence.
V. Definitions and General Provisions.

PART I.

RELIEF.

TirLE 1. Relief in general.
II. Compensatory relief.
IT. Specific relief.
IV. Preventive relief.
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TITLE I.

RELIEF IN GENERAL.

8EcTIOR 1830. Species of relief.
1831. Relief in case of forfeiture.

reqpectes of SEc. 1830. As a general rule, compensation is the relief or
remedy provided by thelaw of this Territory for the violation
of private rights, and the means of securing their observance;
and specific and preventive relief may be given in no other
cases than those specified in this Part of the Civil Code.

of phetincase  SEc. 1831. Whenever, by the terms of an obligation, a par-
ty thereto incurs a forfeiture, or a loss in the nature of a for-
feiture, by reason of his failure to comply with its provisions,
he may be relieved therefrom, upon making full compensa-
tion to the other party, except in case of a grossly negligent,
willful or fraudulent breach of duty.

TITLE II.

COMPENSATORY RELIEF.

CaapTER 1. Damages in general.
II. Measure of damages.
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CHAPTER 1L

DAMAGES IN GENERAL.

ArTicLE 1. General principles.
IL. Interest as damages.
III. Exemplary damages.

ARTICLE I

GENERAL PRINCIPLES.

SectioN 1832, Person suffering detriment, may recover damages.
1833. Detriment, what.
1834. Injuries resulting or probable after suit brought.

Skc. 1832. Every person who suffers detriment from the un- fepoyans suf-

lawful act or omission of another, may recover from the per- ment, may

recover

son in fault a compensation therefor in money, which is called damages.
damages.

SEc. 1833. Detriment is a loss or harm suffered in person or Detriment,
property.

Sec. 1834. Damages may be awarded, ina judicial proceed- In uries ro-
ing, for detriment resultmg after the commencement thereof, buble Sfter enit
or certain to result in the future. rouest

ARTICLE II.

INTEREST AS DAMAGES.

SEcTION 1835. Person entitled to recover damages, may recover interest thereon.
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SecTIoN 1836. In actions other than contract.
1837. Limit of rate by contract.
1838. Acceptance of principal waives claim to interest.

ﬂ:’;go;::xt:-r SEc. 1835. Every person who is entitled to recover damages
damages, may certain, or capable of being made certain by calculation, and

theoreon. the right to recover which is vested in him upon a particular
day, is entitled also to recover interest thereon fromthat day,
except during such time as the debtor is prevented by law, or
by the act of the creditor, from paying the debt.

oudactions  Sgc. 1836. In an action for the breach of an obligation not

contract, arising from contract, and in every case of oppression, fraud,
or malice, interest may be given, in the discretion of the jury.

poLdmit of ate Skc. 1837. Any legal rate of interest stipulated by a con-
tract remains chargeable after a breach thereof, as before, un-
til the contract is superseded by a verdict or other new obli-
gation.

ofACseptance Sec. 1838. Accepting payment of the whole principal, as

walves claim  guch, waives all claim to interest.
to interuat.

ARTICLE III.

EXEMPLARY DAMAGES.
SecTION 1839. Exemplary damages, in what cases allowed.

qexemplary SEc. 1839. In any action for the breach of an obligation not
whatcases  arising from contract, where the defendant has been guilty of
oppression, fraud or malice, actnal or presumed, the jury, in
addition to the actual damages, may give damages for the

sake of example, and by way of punishing the defendant.

CHAPTER 1II.
MEASURE OF DAMAGES.

ArTticLE I. Damages for breach of contract.
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ArticLE II. Damages for wrongs.

III. Penal damages.
IV. General provisions.

ARTICLE 1.

DAMAGES FOR BREACH OF CONTRACT.

SEcTION 1840.
1841,
1842,
1843.

Mecasure of damages for breach of contract.
Damages must be certain.

Breach of promise to pay liquidated sum.
Dishonor of bills of exchange.

1844. Breach of covenant of seizure, &c.

1857.
1858.
1859.

. Breach of covenant against incumbrances.

. Breach of agreement to convey real property.

. Breach of agreement to buy real property.

. Breach of agreement to sell personal property, not paid for.
. Breach of agreement to sell personal property, paid for.

. Breach of agrcement to pay for personal property sold.

. Breach of agreement 1o buy personal property.

. Breach of warranty of title to. personal property.

. Breach of warranty of quality of personal property.

Breach of warranty of quality for special purpose.

. Breach of carrier's obligation to receive goods, &c.
. Breach of carrier's obligation to deliver.

Carrier's delay.
Breach of warranty of authority.
Breach of promise of marriage.

SEc. 1840. For the breach of an obligation arising from con- Measure of

amages for

tract, the measure of damages, except where otherwise ex- breach of

pressly provided by this Code, is the amount which will com-

contract.

pensate the party aggrieved for all the detriment proximately
caused thereby, which the party in fault had notice, at the
time of entering into the contract, or at any time before the
breach, and while it was in his power to perform the contract
upon his part, would be likely to result from such breach, or
which, in the ordinary course of things, would be likely to re-
sult therefrom.



852

Damages
must be certain

Breach of
romise to pay

QIVIL CODE.

SEc. 1841. No damages can be recovered for a breach of
contract, which are not clearly ascertainable in both their na-
ture and origin.

SEc. 1842. The detriment caused by the breach of an obliga-

aldatedsim. tion to pay money only is deemed to be the amount due by

Dishonor of
bills of
exchange.

Breach of
covenant of
seizin, &c.

Breach of
covenant
against in-
cuwbrances.

Breach of
agrecment to
convey real
property.

the terms of the obligation, with interest thereon.

SEc. 1843. For the dishonor of foreign bills of exchange,
the damages are prescribed by sections 1817 to 1819, inclu-
sive.

SEc. 1844. The detriment caused by the breach of a ¢ove-
nant of seizin, of right to convey, of warranty, or of quiet
enjoyment, in a grant of an estate in real property, is deemed
to be:

1. The price paid to the grantor, or if the breach is partial
only, such proportion of the price as the value of the proper-
ty affected by the breach bore, at the time of the grant, to the
value of the whole property;

2. Interest thereon for the time during which the grantee
derived no benefit from the-property, not exceeding six years;
and,

3. Any expenses properly incurred by the covenantee in
defending his possession.

Skc. 1¢45. The detriment caused by the breach of a cove-
nant against incumbrances in a grant of an estateinregl pro-
perty, is deemed to be the amount which has been actually
expended by the covenantee in extinguishing either the prin-
cipal or interest thereof; not exceeding in the former case a
proportion of the price paid to the grantor, equivalent to
the relative value, at the time of the grant, of the property
affected by the breach, as compared with the whole; or, in the
latter case, interest on a like amount.

SEc. 1846. The detriment cansed by the breach of an agree-
ment to convey an estate in real property, is deemed to be the
price paid, and the expenses properly incurred in examining
the title and preparing the necessary papers, with interest
thereon; but adding thereto, in case of bad faith, the differ-
ence between the price agreed to be paid, and the value of the
estate agreed to be conveyed, at the time of the breach, and
the expenses properly incarred in preparing to enter upon the
land.
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SEc. 1847. The detriment cansed by the breach of an agree- ,2reach of
ment to purchase an estate in real property, is deemed to be jiy s
the excess, if any, of the amount which would have been due
to the seller under the contract, over the value of the property

to him.

SEc. 1848. The detriment caused by the breach of a seller’s, Breach o,
agreement to deliver personal property, the price of which e} personet
has not been fully paid in advance, is deemed to bethe excess, P4
if any, of the value of the property to the buyer, over the
amount which would have been due to the seller under the
contract, if it had been fulfilled.

SEc. 1849. The detriment caused by the breach of a seller’s Breach of

agreement to

agreement to deliver personal property, the price of which sl | personal
T

has been fully paid to him in advance, is deemed to be the for
same as in case of a wrongful conversion.

SEc. 1850. The detriment caused by the breach of a buyer’s Breach of

agreement to

agreement to accept and pay for personal property, the titlepsr Lor person-

to which is vested in him, is deemed to be the contract price. sold. .
Sec. 1861. The detriment caused by the breach of a buyer’s Breach of

agreement to accept and pay for personal property, the title %E?p%:é?m

to which is not vested in him, is deemed to be:

1. If the property has been resold pursuant to section 1694,
the excess, if any, of the amount due from the buyer, under
the contract, over the net proceeds of the resale; or,

2. If the property has not been resold in the manner pre-
scribed by section 1694, the excess, if any, of the amount due
from the buyer, under the contract, over the value to the seller;
together with the excess, if any, of the expenses properly in-
curred in carrying the property to market, over those which
would have been incurred for the carriage thereof, if the buyer
had accepted it.

SEc. 1852. The detriment caused by the breach of a war- each of
ranty of the title of personal property sold, is deemed to be Hitle to pereon-
the value thereof to the buyer, when he is deprived of its pos-
session, together with any costs which he has become liable
to pay, in an action brought for the property by the true

owner.
Skc. 1863. The detriment caused by the breach of a warran- _Breach of

warranty of

ty of the qua,lii)é of personal property, is deemed to be the goalty tfper
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excess, if any, of the value which the property would have
had, at the time to which the warranty referred, if it had been
complied with, over its actual value at that time.

wirgach of Skc. 1854. The detriment caused by the breach of a warran-
reta parpose ty Of the fitness of an article of personal property for a par-
ticular purpose, is deemed to be that which is defined by the
last section, together with a fair compensation for the loss in-

curred b an effort in good faith to use it for such purpose.

connn ofiga.  SEC. 1865. The detriment caused by the breach of a carriers
s geccive obligation to accept freight, messages or passengers, is deemed
to be the difference between the amount which he had a right
to charge for the carriage, and the amount it would be

necessary to pay for the same service, when it ought to be per-

formed.

Breach ot SEC. 1856. The detriment caused by the breach of a carrier’s

gation to obligation to deliver freight, where he has not converted it to
his own use, is deemed to be the value thereof, at the place
and on the day at which it should have been delivered, de-
ducting the freightage to which he would have been entitled,
if he had completed the delivery.

agiarrier’s SEc. 1857. The detriment caused by a carrier’s delay in the

delivery of freight, is deemed to be the depreciation in the in-
trinsic value of the freight during the delay, and also the de-
preciation, if any,in the market value thereof, otherwise than
by reason of a depreciation in its intrinsic value, at the place
where it ought to have been delivered, and between the day,
at which it ought to have been delivered, and the day of its
actual delivery.

woreach of - SEc. 1858. The detriment caused by the breach of a warran-
subority.  ty of an agent’s authority, is deemed to be the amount which
could have been recovered and collected from his principal if
the warranty had been complied with, and the reasonable ex-
penses of legal proceedings taken, in good faith, to enforce
the act of the agent against his principal.

prrench of SEc. 1809. The damages for the breach of a promise of mar-

marriage.  riage rest in the sound discretion of the jury.
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CHAPTER II

DAMAGES FOR WRONGS.

SecTION 1860. Breach of obligation other than contract.
1861. Wrongful occupation of real property.
1862. Will{ul holding over.
1863. Conversion of personal property.
1864. Damages of lienor.
1805. Seduction.
1866. Injuries to animals.

SEc. 1860. For the breach of an obligation not arisitg from Breach or
obligation

contract, the measure of damages, except where otherwise ex- gtber than
pressly provided by this Code, is the amount which will com-
pensate for all the detriment proximately caused thereby,

whether it could have been anticipated or not.

SEc. 1861. The detriment caused by the wrongful occupa- Wrengfal oc-
cupation of real
tion of real property, in cases not embraced in sections 1862, property-
1868, 1869, and 1870, is deemed to be the value of the use of
the property for the time of such occupation, not exceeding
six years next preceding the commencement of the action or
proceeding to enforce the right to damages, and the costs, if

any, of recovering the possession.

SEc. 1862. For willfully holding over real property, by a  Filfal hold-
person who entered upon the same, as guardian or trustee for
an infant, or by right of an estate terminable with any life or
lives, after the termination of the trust or particular estate,
without the consent of the party immediately entitled after
such termination, the measure of damages is the value of the

profits recéived during such holding over.

SEc. 1863. The detriment caused by the wrongful conversion [ Soaversionof
of personal property, is presumed to be: property.

1. The value of the property at the time of the conversion,
with interest from that time, or, where the action has been
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prosecuted with reasonable diligence, the highest market value
of the property at any time between the conversion and the
verdict, without interest, at the option of the injured party;
and,

2. A fair compensation for the time and money properly
expended in pursuit of the property.

SEc. 1864. The presumption declared by the last section
cannot be repelled, in favor of one whose possession was
wrongful from the beginning, by his subsequent application
of the property to the benefit of the owner, without his con-
sent.

SEc. 1865. One having a mere lien on personal property,
cannot recover greater damages for its conversion, from one
having a right thereto superior to his, after his lien is dis-
charged, than the amount secured by the lien, and the com-
pensation allowed by section 1863 for loss of time and ex-
penses.

SEc. 1866. The damages for seduction rest in the sound dis-
cretion of the jury.

SEc. 1867. For wrongful injuries to animals, being subjects
of property, committed willfully, or by gross negligence, in
disregard of humanity, exemplary damages may be given.

ARTICLE III.

PENAL DAMAGES.

SEcTIONR 1868, Failure to quit, after notice.
1869. Tenant willfully holding over.
1870. Forcible exclusion from possession of real property.
1871. Injuries to trees, &c.

SEc. 1868. For the failure of a tenant to give up the premises
lield by him, when he has given notice of his intention to do
so, the measure of damages is double the rent which he ought
otherwise to pay.
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SEc. 1869. For willfully holding over real property, by a wilifuly
tenant after the end of his term, and after notice to quit has "' °*"
been duly given, and demand of possession made, the meas-
ure of damages is double the yearly value of the property,
for the time of withholding, in addition to compensation for
the detriment occasioned thereby.

SEc. 1870. For forcibly ejecting or excluding a person from o Forcible ox.
the possession of real property, the measure of damages is possession o
. 3 real property.

three times such a sum as would compensate for the detriment

caused to him by the act complained of.

SEc. 1871. For wrongful injuries to timber, trees or under-  [rioriesto

wood upon the land of another, or removal thereof, the meas-
ure of damages is three times such a sum as would compen-
sate for the actual detriment, except where the trespass was
casual and involuntary, or committed under the belief that the
land belonged to the trespasser, or where the wood was taken
by the authority of highway officers for the purposes of a
highway; in which cases the damages are a sum equal to the
actual detriment.

ARTICLE 1IV.

GENERAL PROVISIONS.

BECTION 1872. Value, how estimated in favor of seller.
1878. Value, how estimated in favor of buyer.
1874. Property of peculiar value.
1875. Value of thing in action.
1876. Damages allowed in this chapter, exclusive of others.
1877. Limitation of damages.
1878. Damages to be reasonable.
1879. Nominal damages.

SEc. 1872. In estimating damages, the value of property, Vi bow

to a seller thereof, is deemed to be the price which he could favor of seller.
have obtained therefor in the market nearest to the place at

which it should have been accepted by the buyer, and at such

time after the breach of the contract as would have sufficed,

with reasonable diligence, for the seller to effect a resale.
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Skc. 1873. In estimating damages, except as provided by
sections 1874 and 1875, the value of property, to a buyer or
owner thereof, deprived of its possession, is deemed to be the
price at which he might have bought an equivalent thing, in
the market nearest to the place where the property ought to
have been put into his possession, and at such time after the
breach of duty upon which his right to damages is founded
as would suffice, with reasonable diligence, for him to make

such a purchase.

SEc. 1874. Where certain property has a peculiar value to
a person recoveringdamages for deprivation thereof, or injury
thereto, that may be deemed to be its value against one who
had notice thereof before incurring a liability to damages in
respect thereof, dr against a willfull wrongdoer.

SEc. 1876. For the purpose of estimating damages, the value
of a thing in action is presumed to be equal to that of the
property to which it entitles its owner.

Skc. 1876. The damages prescribed by this chapter are ex-
clusive of exemplary damages and interest, except where
those are expressly mentioned.

SEc. 1877. Notwithstanding the provisions of this chapter,
no person can recover a greater amount in damages for the
breach of an obligation; than he could have gained by the full
performance thereof on both sides, except in the cases speci-
fied in the articles on Exemplary damages and penal dam-
ages, and in sections 1859, 1866 and 1867.

Skc. 1878. Damages must, in all cases, be reasonable, and
where an obligation of any kind appears to create a right to
unconscionable and grossly oppressive damages, contrary to
substantial justice, no more than reasonable damages can be
recovered.

SEc. 1879. When a breach of duty has caused no apprecia-
ble detriment to the party affected, he may yet recover nomi-
nal damages.
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TITLE III.
SPECIFIC AND PREVENTIVE RELIEF.

Cuarrer I. General principles.
I1. Specific relief.
111. Preventive relief.

CHAPTER 1.
GENERAL PRINCIPLES.

SEcTION 1880. Specific relief, &c., when allowed.
1881. Specific relief, how given.
1882. Preventive relief, how given.
1883. Not to enforce penalty, &c.

SEc. 1880. Specific or preventive relief may be given in the o Specilc reltet
cases specified in this Title, and in no others. allowed.

SEc. 1881. Specific relief is given: ySpecitc rellr,

1. By taking possession of a thing, and delivering it to.a '
claimant;

2. By compelling a party himself to do that which ought to
be done; or,

3. By declaring and determining the rights of parties, other-
wise than by an award of damages.

SEc. 1882. Preventive relief is given by prohibiting a party Frerentive
from doing that which ought not to be done. diven. "

SEc. 1883. Neither specific nor preventive relief can be grant- Not 10 epforce
ed to enforce a penal law, exceptin a case of nuisance, nor to"
enforce a penalty or forfeiture in any case.
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CHAPTER II.

SPECIAL RELIEF.

ArticLE 1. Possession of real property.
II. Possession of personal property.
III. Specific performance of obligations.
IV. Revision of contracts.
V. Rescission of contracts.
VI. Cancellation of instruments.

ARTICLE I.

POSSESSION OF REAL PROPERTY.

SEcTION 1834, Judgment for possession or title.

pomaament for - SEc. 1884. A person entitled to specific real property, by

or title.

reason either of a perfected title, or of a claim to title which

ought to be perfected, may recover the same in the manner
prescribed by the Code of Civil Procedure, either by a judg-
ment for its possession, to be executed by the sheriff, or by a
judgment requiring the other party to perfect the title, and to

deliver possession of the property.

ARTICLE II.

POSSESSION OF PERSONAL PROPERTY.

SecTiox 1885. Judgment for delivery.
1886. When holder may be compelled to deliver. "
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Sxc. 1885. A person entitled to the immedinte possession of g hesren ©r
specific personal property may recover the same in the man-
ner provided by the Code of Civil Procedure.

SEc. 1886. Any person, having the possession or control of nW¥hen holder
a particular article of personal propelty, of which he is not p§1f32rto
the owner, may be compelled specifically to deliver it to the
person entitled to its immediate possession, in either of the
following cases:

1. When the thing claimed is held subject to an express
trust in favor of the claimant;

2. When pecuniary compensation would not afford ade-
quate relief for the loss of the thing claimed; or,

3. When it would be extremely difficult to ascertain the ac-
tnal damage caused by its loss.

ARTICLE III.

SPECIFIC PERFORMANCE OF OBLIGATIONS.

SEcTION 1887. In what cases compelled.
1888. Remedy mutual.
1889. No remedy unless mutual.
1890. Distinction between real and personal property.
1891. Contract signed by one party only, may be enforced by other.
1892. Liquidation of damages not a bar to specific performance.
1893. What cannot be specifically enforced.
1894. What parties cannot be compelled to perform.
1895. What parties cannot have specific performance in their favor.
1806. Specific performance not required when oppressive.
1897. Agreement to sell property, by one who has no title.
1898. Relief against parties claiming under person bound to perform.

SEc. 1887. Except as otherwise provided in this article, the Comperi casos
specific performance of an obligation may be compelled:

1. When the act to be done is in the performance, wholly
or partly, of an express trust;
46
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2. When the act to be done is such that pecuniary compen-
sation for its non-performance would not afford adequate re-
lief;

3. When it would be extremely difficult to ascertain the ac-

.tual damage caused by the non-performance of the act to be
done; or,

4. When it has been expressly agreed, in writing, between
the parties to the contract, that specific performance thereof
may be required by either party, or that damages shall not
be considered adequate relief.

emedy SEc. 1888. When either of the parties to an obligation is
entitled to a specific performance thereof, according to the
provisions of the last section, the other party is also entitled
to it, though not within those provisions.
No remedy SEc. 1889. Neither party to an obligation can be compelled
rnlers mutaal. specifically to perform it, unless the other party thereto has
performed, or is compellable specitically to perform, every-
thing to which the former is entitled under the same obliga-
tion, either completely or nearly so, tdgether with full com-
pensation for any want of entire performance.

pDistineion  SEC. 1800. It is to be presumed that the breach of an agree-
und pereonal - ment to transfer real property cannot be adequately relieved
by pecuniary compensation, and that the breach of an agree-

nment to transfer personal property can be thus relieved.

pomtract SEc. 1891. A party, who has signed a written contract may

riy only.may he compelled specifically to perform it, though the other party
byothere.  hag not signed it, if the latter has performed, or offers to per-
form it on his part, and the case is otherwise proper for en-

forcing specific performance.
Liquidation  Spc, 1892. A contract otherwise proper to be specifically en-

z’,‘f;ﬁ‘}:‘l’::':‘i forced, may be thus enforced, though a penalty is imposed,
formacce.  or the damages are liquidated for its breach, and the party
in default is willing to pay the-same.

pe st cannot SEc. 1893. The following obligations cannot be specifically
 euforced. enforced:

1. An obligation to render personal service;

2. An obligation to employ another in personal service;

3. An agreement to submit a controversy to arbitration;

4. An agreement to perform an act which the party has not

power lawfully to perform when required to do so;
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b. An agreement to procure the act or consent of the wife of
the contracting party, or of any other third person; or,

6. An agreement, the terms of which are not sufficiently
certain to make the precise act which is to be done clearly as-
certainable.

SEc. 1894. Specific performance cannot be enforced against what parties

cannot be

a party to a contract, in any of the following cases: compalled to

1. If he has not received an adequate consideration for the
contract;

2. If it is not, as to him, just and reasonable;

3. If his assent was obtained by the misrepresentation,
concealment, circumvention, or unfair practice of any party
to whom performance would become due under the contract,
or by any promise of such party, which has not been sub-
stantially fulfilled; or,

4. If his assent was given under the influence of mistake,
misapprehension, or surprise, except that where the contract
provides for compensation in case of mistake, a mistake with-
in the scope of such provision may be compensated for, and
the contract specifically enforced in other respects, if proper
to be so enforced.

SEC. 1895. Specific performance cannot be enforced in favor  What parties

of a party who has not fully and fairly performed all the con- 'P:g}gfmm
ditions precedent on his part to the obligation of the other 'a thelr favor.
party, except where his failure to perform is only partial, and

either entirely immaterial, or capable of being fully compen-

sated; in which case specific performance may be compelled,

upon full compensatiou being made for the defanlt.
SEc. 1896. Specific performance cannot be compelled, when _ Spectfc per-

it would operate more harshly upon the party required to rz:;?l.r:%:?ﬁen
perform, than its refusal would operate upon the party seek-
ing it.

SEc. 1897. An agreement for the sale of property cannotbe , Asreement to
specifically enforced in favor of a seller who cannot give to Py onewho

hav no title.
the buyer a title free from reasonable doubt.

SEc. 1898. Whenever an obligation in respect to real Prop-  Rellefagatnet
erty would be specifically enforced against a particular per- t";';{-;]“goggger
son, it may be in like manner enforced against any other per- {0 perform.
son claiming under him by a title created subsequently to the

obligation, except a purchaser or incumbrancer in good faith
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and for value, and except also, that any such person may ex-
onerate himself by conveying all his estate to the person enti-
tled to enforce the obligation.

ARTICLE IV.

REVIEION OF CONTRACTS.

SEcTION 1899. When contract may be revised.
1900. Presumption as to intent of parties.
1901. Principles of revision.
1902. Enforcemcnt of revised contract.

1r ¥ hen con- Skc. 1899. When tlirough fraud, or a mutual mistake of the
revised. parties, or a mistake of one party, which the other at the

time knew or suspected, a written contract does not truly ex-
press the intention of the parties, it may be revised on the
application of a party aggrieved, so as to express that inten-
tion, so far as it can be done without prejudice to rights ac-
quired by third persons, in good faith and for value.

o Dresumption SEc. 1900. For the purpose of revising a contract, it must

parties. be presumed that all the parties thereto intended to make an
equitable and conscientious agreement.

 Frinciples of Skc. 1901. In revising a written instrument, the court may
inquire what the instrument was intended to mean, and what
were intended to be its legal consequences, and is not contined
to the inquiry what the language of the instrument was in-

tended to be.
Enforcement  SEC. 1902. A contract may be first revised, and then specific-

of revised

contract. a]ly enforced.

ARTICLE V.

RESCISSION OF CONTRACTS.

SECTION 1903. Wlien rescission may be adjudged.
1904. Rescission for mistake.
1905. Court may require party rescinding to do cquity.
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Skc. 1903. The rescission of a written contract may be ad-, ¥hen reecis-

judged, on the application of a party aggrieved: adjudged.

1. Inany of the cases mentioned in section 839; or,

2. Where the contract is unlawful, for causes not apparent
upon its face, and the parties were not equally in fault; or,

3. When the public interest will be prejudiced by permit-
ting it to stand.

SEc. 1904. Rescission cannot be adjudged for mere mistake, g reecission
unless the party against whom it is adjudged can be restored
to substantially the same position as’if the contract had not
been made.

SEc. 1905. On adjudging the rescission of a contract, for 5o, pey
any other cause than usury, the court may require the party I{;";{l‘:{}{',‘{‘ to
to whom such relief is granted to make any compensation to
the other which justice may require.

ARTICLE VI.

CANCELLATION OF INSTRUMENTS.

BECTIUR 1906. When cancellation may be ordered.
1907. Instrument obviously void.
1908. Cancellation in part.

SEC. 1906. A written instrument, in respect to which there Jatinen cancel-
is a reasonable apprehension that if left outstanding it may ordered.
cause serious injury to a person against whom it is void or
voidable, may upon his application, be so adjudged, and or-
dered to be delivered up or canceled.

SEc. 1907. An instrumeat, the validity of which isapparent otmatrament
upon its face, or upon the face of another instrument which is '
necessary to the use of the former in evidence, is not to be
deemed capable of causing injury within the provisions of
the last section.

SEC. 1908. Where an instrument is evidence of different ;,Caneellation
rights or obligations, it may be canceled in part, and allowed
to stand for the residue.
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CHAPTER III.

PREVENTIVE RELIEF.

SECTION 1909. Preventive relief, how granted.
1910. Provisional injunctions.
1911. Injunction, when allowed.
1912, Injunction, when uot allowed.

SEc. 1909. Preventive relief is granted by injunction provis-
ional or final.

Skc. 1910. Provisional injunctions are regulated by the
Code of Civil Procedure.

SEc. 1911. Except where otherwise provided by this Title, a
final injunction may Dbe granted to prevent the breach of an
obligation existing in favor of the applicant:

1. Where pecuniary compensation would not afford ade-
quate relief;

2. Where it would be extremely difficult to ascertain the
amount of compensation which would afford adequate relief;

3. Where the restraint is necessary to prevent a multiplicity
of judicial proceedings; or,

4. Where the obligation arises from a trust.

SEc. 1912. An injunction cannot be granted:

1. To stay a judicial proceeding pending at the commence-
ment of the action in which the injunction isdemanded; unless
such restraint is necessary to prevent a multiplicity of such
proceedings;

2. To stay proceedings in a court of the United States;

3. To stay proceedings, in another state, upon a judgment
of a court of that state;

4. To prevent the execution of a public statute, by officers
of the law, for the public benefit;

6. To prevent the breach of a contract, the performance of
which would not be specially enforced;



CIVIL CODE.

€. To prevent an injury to the person, character, or person-
al relations of the applicant, not amounting to a nuisance;
except that in an action for divorce, an injunction may be
granted to prevent interference with a wife or child;

7. To prevent the exercise of a public or private office, in a
lawful manner, by the person in possession;

8. To prevent a legislative act by a municipal corporation;
or,

9. Where relief, equally efficacious, can be obtained by any
other usual mode of proceeding, except in case of breach of
trust.

PART II.

" SPECIAL RELATIONS OF DEBTOR AND CREDITOR.

TrrLE I. General Principles.
II. Fraudulent Instruments and Transfers.
ITI. Assignments for the Benefit of Creditors.

TITLE 1.

GENERAL PRINCIPLES.

SEcTioN 1913. Who is a debtor.
1914, Who is a creditor.
1915. Contracts of debtor are valid.
1916. Payments in preference.
19117. Relative rights of different creditors.

367
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Who fedebtor.  Spc, 1913. A debtor, within the meaning of this Title, is one
who, by reason of an existing obligation, is or may become
liable to pay money to another, whether such liability is cer-
tain or contingent.

crilo fs & SEc. 1914. A creditor, within the meaning of this Title, is
one in whose favor an obligation exists, by reason of which
he is, or may become, entitled to the payment of money.

aSontracts of SEc. 1915. In the absence of fraud, every contract of a
valid. debtor is valid against all his creditors, existing or subse-
quent, who have not acquired a lien on the property affected
by such contract.
Paymentsin  SEC. 1916. A debtor may pay one creditor in preference to
preference. . . .
another, or may give to one creditor security for the payment

of his demand, in preference to another.

Rolative SEc. 1917. Wkere a creditor is entitled to resort to each of
o erediom™ several funds for the satisfaction of his claim, and another
person has an interest in, or is entitled as a creditor to resort

to, some but not all of them, the latter may require the for-

mer to seek satisfaction from those funds to which the latter

has no such claim, so far as it can be done without impairing

ihe right of the former to complete satisfaction, and without

doing injustice to third persons.

TITLE II.

FRAUDULENT INSTRUMENTS AND TRANSFERS.

SEcTiON 1918. Transfers, &c., with intent to defraud creditors.
1919. Certain transfers presumed fraudulent.
1920. Presumption, how repelled.
1921. Rights of purchasers and mortgagees,
1922. Creditor’s right must be judicially ascertained.
1923. Question of fraud, how determined.

Transfers.&c.  SEC. 1918. Every transfer of property or charge thereon

ith intent t . . . . o .
defrand .~ made, every obligation incurred, and every judicial proceed-

e~dle™ ing taken, with intent to delay or defraud any creditor or
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other person of his demands, is void against all creditors of
the debtor, and their successors in interest, and against any
persons upon whom the estate of the debtor devolves in trust
for the benefit of others than the debtor.

SEc. 1919. Every transfer of personal property, other than ,Certaintrans-

a thing in action, or a ship or cargo at sea, or in a foreign faodolent.
port, and every lien thereon, other than a contract of bottom-

ry or respondentia, is presumed, if made by a person having

at the time the possession or control of the property, and not
accompanied by an immediate delivery, and followed by an

actual and continued change of possession of the things trans-

ferred, to be fraudulent and therefore void, against those who

are his creditors while he remains in possession, and the suc-

cessors in interest of such creditors, and against any person

on whom his estate devolves in trust for the benefit of others

than himself, and against purchasers or incumbrancers in

good faith subsequent to the transfer.

SEc. 1920. The presumption declared by the last section Presumption
may be repelled by showing that the transfer was made in
good faith and without intent to defraud.

Sec. 1921. The provisions of this Title do not affect the ghte>f .
rights of a purchaser or incumbrancer, in good faith and for mertgagees.

value.

SEc. 1922. A creditor can avoid the act or obligation of his ,Sredtore
debtor, for fraud, only where the fraud obstructs the enforce- ’,‘:ﬂ;‘;‘;}{,{,d
ment, by legal process, of his right to take the -property af-

fected by the transfer or obligation.
SEc. 1923. In all cases arising under this Title, or under ,:tions of

section 535 of this Code, the question of fraudulent intent is deierinized.
one of fact, and not.of law; nor can any transfer or charge
be adjudged fraudulent solely on the ground that it was not

made for a valuable consideration.
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TITLE III.

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS

SEcTION 1924,
1925,
1926.
19217,
1928,
1929.
1980.
1981.
1932.
1933.
1984,

1935.
1936.
1987,
1938,
1940.
1941.
1942,
1943.
1944.
1945.
1946.
1947.
1948,

‘When debtor may execute assignment.

Insolvency, what.

Certain transfers not affected.

What debts may be secured.

‘What preferences may be given.

Preference must be absolute.

Certain rights not affected by preferences in assignment.

_Joint and separate debts.

Assignment, when void.

The instrument of assignment.

Compliance with provisions of last section necessary to validity
of assignment.

Assignee takes subject to rights of third parties.

Inventory required.

Verification of inventory.

1939. Recording assignment and filing inventory.

Effect of omitting to record.

Assignment of real property.

Bond of assignees.

Conditions of disposal and conversion.

Accountings.

Property exempt.

Compensation.

Assignees protected for acts done in good faith.

Assent of creditor necessary to modification of assignment.

SEc. 1924. An insblvent debtor may, in good faith, execute
an assignment of property to one or more assignees, in trust
for the satisfaction of his creditors, in conformity to the pro-
visions of this chapter; subject, however, to the provisions of
this Code relative to trusts and to fraudulent transfers, and to
the restrictions imposed by law upon assignments by special
partnerships, by corporations or by other specific classes of

persons.

SEc. 1926. A debtor is insolvent, within the meaning of this
Title, when he is unable to pay his debts from hisown means,
as they become due.
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SEc. 1926. The provisions of this Title do not prevent a per- ,Jertain trane.

son residing in another state or country from making there,
in good faith, and without intent to evade the laws of this
Territory, a transfer of property situated within it, nor do
they affect the power of a person, although insolvent and
within this Territory, to transfer property to a particular
creditor for the purpose of paying or securing the whole or a
part of a debt owing to such creditor, whether in his own
right or otherwise.

SEc. 1927. An assignment for the benefit of creditors may it dette |
provide for any subsisting liability of the assignor which he

might lawfully pay, whether absolute or contingent.
SEc. 1928. Except as otherwise specially provided by stat- What prefer-

ences may be
ute, an assignment by an insolvent debtor, for the benefit of &ver: '
creditors, may give a preference to one or more creditors, or
classes of creditors, in the following cases, and in no others:
1. Judgments may be preferred to debts not in judgment;

2. Debts which are liens or charges upon the assigned pro-
perty, or upon some part of it, may be preferred to debts
which are not such liens or charges;

3. Debts for money or other property lent without interest,
may be preferred to febts for money lent upon interest, or for
property sold, or for services rendered;

4. Debts due from the assignor by virtue of a trust, may be
preferred to debts which are not thus due; and,

6. Debts for personal services performed within six months
next before the assignment, may, to an extent not exceeding
fifty dollars to any one person, be preferred to other debts
not within any of the preceding classes.

SEc. 1929. A preference, in an assignment for the benefit of Preference
creditors, can only be given absolutely, and without reserving sbeolute.
any power of revocation.

Skc. 1930. No provisions in an assignment, giving a prefer- nSrtanrighte
ence to a creditor, can affect or impair any right of another preferences in
creditor to priority of payment, whether created by law, or
arising from an obligation or transaction of the parties.

SEc. 1931. Joint, or joint and several debtors can prefer soomie aobs.
their joint creditors only out of joint property; and can pre-
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fer the individual creditors of each only out of the separate
property of each.

SEc. 1932. An assignment for the benefit of creditors is void
against any creditor of the assignor not assenting thereto, in
the following cases:

1. If it gives an unlawful preference of one debt or class of
debts over another;

2. If it gives a preference dependent upon any condition or
contingency, or with any power of revocation reserved;

3. If it tends to coerce any creditor to release or compro-
mise his demand;

4. If it provides for the payment of any claim know to the
assignor to be false or fraudulent; orfor the payment of more
upon any claim than is justly due from the assignor;

6. If it reserves any interest in the assigned property, or in
any part thereof, to the assignor or for his benefit, before all
his existing debts are paid;

6. If it confers upon the assignee any power which, if exer-
cised, might prevent or delay the immediate conversion of the
assigned property to the purposes of the trust;

7. If it exempts him from liability for neglect of duty or
misconduct; or,

8. If it violates section 1931 of this Code.

SEc. 1933 An assignment for the benefit of creditors must
be in writing, subscribed by the assignor, or by his agent
thereto authorized by writing, and, if it embraces a fee or
freehold estate in real property, it must be sealed. It must
be acknowledged by the person executing it, or proved by a
subscribing witness, in the mode prescribed by the article on
Proof and Acknowledgment of Instruments, and the ac-
knowledgment or proof must be certified, before its delivery.

SEc. 1934. Unless the provisions of the last section are com-
plied with, an assignment for the benefit of creditors is void
against every creditor of the assignor not assenting thereto.

SEc. 1935. An assignee for the benefit of creditors is not to
be regarded as a purchaser for valne, and hasno greaterrights
than his assignor had, in respect to things in action trans-
ferred by the assignment.
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Inventory

SEc. 1936. Within twenty days after an assignment is made ,oquired.
for the benefit of creditors, the assignor must make and file,
in the manner prescribed by section 1938, a full and true in-
ventory, showing:

1. All the creditors of the assignor ;

2. The place of residence of each creditor, if known to the
assignor, or if not known, that fact must be stated;

3. The sum owing to each creditor, and the nature of each
debt or liability, whether arising on written security, account
or otherwise;

4. The true consideration of the liability in each case, and
the place where it arose;

6. Every existing judgment, mortgage, or other security for
the payment of any debt or liability of the assignor;

6. All property of the assignor at the date of the assign-
ment which is exempt by law from execution; and,

7. All of the assignor’s property at the date of the assign-
ment, both real and personal, of every kind not so exempt,
and the incumbrances existing thereon, and all vouchers and
securities relating thereto, and the value of such property ac-
cording to the best knowledge of the assignor.

SEc. 1937. An affidavit must be made by every person exe- Yerificatlon
cuting an assignment for the benefit of creditors, to be annex-
ed to and filed with the inventory mentioned in the last sec-
tion, to the effect that the same is in all respects just and
true, according to the best of such assignor’s knowledge and
belief.

SEc. 1938. An assignment for the benefit of creditors must  Jecording
be recorded, and the inventory required by section 1936 filed, f!ogioventory
with the register of deeds of the county in which the assignor
resided at the date of the assignment; or, if he did not then
reside in this Territory, with the like officer of the county in
which his principal place of business was then sitnated; or if
he had not then a residence or place of business in this Terri-
tory, with the like officer of the county in which the principal
part of the assigned property was then situated.

SEc. 1939. If an assignment for the benefit of creditors is 5sme
executed by more than one assignor, it must be recorded, and
a copy of the inventory required by section 1936 must be filed,
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with the register of deeds of every county in which any of the
assignors resided at its date, or in which any of them, not”
then residing in this Territory, had then a place of business.
(ifect of omit-  SEC. 1040. An assignment for the benefit of creditors is void
against creditors of the assignor, and against purchasers
from him, if the assignment is not recorded, and the inventory
required by section 1936 filed, pursuant to section 1938, within

twenty days after the date of the assignment.

JAugament  SEC. 1941. Where an assignment for the benefit of creditors
POPY embraces real property, it is subject to the provisions of arti-
cle IV of the chapter on Recording Transfers, as well as to

those of this Title.

wBcndor SEc. 1942. Within thirty days after the date of an assign-
’ ment for the benefit of creditors, the assignee must enter into a
bond to the peoplq of this Territory, in such amount as may
be fixed by the probate judge of the county in which the orig-
inal inventory is filed, with sufficient sureties, to be approved
by such judge, and conditioned for the faithful discharge of
the trust, and the due accounting for all moneys received by
the assignee, which bond must be filed in the same office with
the original inventory.

g Conditions of SEc. 1943. Until the inventory and affidavit required by sec-
conversion.  tions 1936 and 1937 have been made, and the assignment has
been duly recorded, and the inventory filed, and the assignee
has given a bond as required by the last section, an assignee
for the benefit of creditors has no authority to dispose of the

estate or convert it to the purposes of the trust.

Accountings. SEC. 1944. After one year from the date of an assignment
for the benefit of creditors, the assignee may be required, on
the petition of any creditor, to account before the probate
Jjudge of the county where the accompanying inventory was
filed, in the manner prescribed by the Code of Civil Proce-
dure.

Property SEc. 1946. Property exémpt from execution, and insurances

exempt. upon the life of the assignor, do not pass to the assignee by
a general assignment for the benefit of creditors, unless the
instrument specially mentions them, and declares an inten-
tion that they should pass thereby.

Compensstion.  SEC. 1946. In the absence of any provision in the assign-
ment to the contrary, an assignee for the benefit of creditors
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is entitled to the same commissions as are allowed by law to

s executors and guardians, but the assignment cannot grant
more, and may restrict the commissions to a less amount, or
deny them altogether.

SEC. 1947. An assignee for the benefit of creditors is not to protected for
be held liable for his acts done in good faith in the execution geod faitn. "
of the trust, merely for the reason that the assignment is af-
terward adjudged void.

SEC. 1948. - An assignment for the benefit of creditors, which Astent of
has been executed and recorded so as to transfer the proper- moaisestion of
t7 to the assignee, cannot afterwards be canceled or modified ***&"*""
by the parties thereto, without the consent of every creditor
affected thereby.

PART III.
NUISANCE.

TiTLE I. General Principles.
II. Public Nuisances.
IT1. Private Nuisanees.

TITLE 1.

GENERAL PRINCIPLES.

SEcTioN 1949. Nuisance, what.
1950. Public nuisance.
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1951. Private nuisance.

1952. What is not deemed a nuisance.
1953. Successive owners.

1954. Abatement does not preclude action.

SEc. 1949. A nuisance consists in unlawfully doing an act,
or omitting to perform a duty, which act or omission either:

1. Annoys, injures or endangers the comfort, repose, health
or safety of others; or,

2. Offends decency; or,

3. Unlawfully interferes with, obstructs, or tends to ob-
struct, or renders dangerous for passage, any lake or naviga-
ble river, bay, stream, canal or basin, or any public park,
square, street or highway; or,

4. In any way renders other persons insecure in life, or in
the use of property.

SEc. 1950. A public nuisance is one which affects equally
the rights of an entire community or neighborhood, although
the extent of the damage may be unequal.

Skc. 1961. Every nuisance not included in the definition of
the last section is private.

SEc. 19562. Nothing which is done or maintained under the
express authority of a statute can be deemed a nuisance.

SEc. 1963. Every successive owner of property who neglects
to abate a continuing nuisance upon, or in the use of, such
property, created by a former owner, is liable therefor in the
same manner as the one who first created it.

SEc. 1964. The abatement of a nuisance does not prejudice
the right of any person to recover damages for its past exist-
ence.

TITLE II.

PUBLIC NUISANCES.

SEecTIoN 1955. Lapse of time does not legalize.
1966. Abatement.
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SkcTIox 1957. When notice is required.
1958. Remedies for public nuisances.
1959. Action.
1960. How abated.

Skc. 1955. No lapse of time can legalize a public nuisance, Lapseof
amounting to an actual obstruction of public right. logatize, ="

SEc. 1966. The remedies against a public nuisance are: Remedes for

1. Indictment: public nuisance
* b

2. A civil action; or,

3. Abatement.

SEc. 1957. The remedy by indictment is regulated by the  Jadlctmen,
Penal Code and the Code of Criminal Procedure.

SEc. 1958. A private person may maintain an action for a Action.
public nuisance if it is specially injurious to himself, but not
otherwise.

SEc. 1969. A public nuisance may be abated by any public How abated.
body or officer authorized thereto by law.

SEc. 1960. Any person may abate a public nuisance which same.
is specially injurious to him, by removing, or, if necessary,
destroying the thing, which constitutes the same, without
committing a breach of the peace, or doing unnecessary in-
Jury.

TITLE III.

PRIVATE NUISANCES.

8mcTIoN 1961. Remedies for private nuisances.
1962. Abatement, when allowed.
1963. When notice is required.

SEc. 1961. The remedies against a private nuisance are: Remedies for
1. A civil action; or, nulsances.
2. Abatement.

48
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SEc. 1962. A person injured by a private nuisance may
abate it by removing, or, if necessary, destroying the thing
which constitutes the nuisance, without committing a breach
of the peace, or doing unnecessary injury.

SEc. 1963. Where a private nuisance results from a mere
omission of the wrongdoer, and cannot be abated without en-
tering upon his land, reasonable notice must be given to him
before entering to abate it.

PART IV.

MAXIMS OF JURISPRUDENCE.

SEc. 1964. The maxims of jurisprudence hereinafter set forth
are intended not to qualify any of the foregoing provisions
of this Code, but to aid in their just application.

SEc. 1965. When the reason of a rule ceases, so should the
rule itself.

SEC. 1966. Where the reason is the same, the rule should
be the same.

SEc. 1967. One must not change his purpose to the injury
of another.

SEc. 1968. Ay one may waive the advantage of a law in-
tended solely for his benefit. But a law established for a
public reason cannot be contravened by a private agreement.

SEc. 1969. One must so use his own rights as not to infringe
upon the rights of another.

SEc. 1970. He who consents to an act is not wronged by it.

SEc. 1971. Acquiescence in error takes away the right of
objecting to it.
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SEc. 1972. No one can take advantage of his own wrong.

SEc. 1973. He who has fraudulently dispossessed himself of
a thing may be treated as if he still had possession.

SEc. 1974. He who can and does not forbid that which is
done on his behalf, is deemed to have bidden it.

SEc. 1975. No one should suffer by the act of another.

Skc. 1976. He who takes the benefit must bear the burden.

SEc. 1977. One who grants a thing is presumed to grant also
whatever is essential to its use.

SEc. 1978. For every wrong there is a remedy.

SEc. 1979. Between those who are equally in the right, or
equally in the wrong, the law does not interpose.

Skc. 1980. Between rights otherwise equal, the earliest is
preferred.

SEc. 1981. No man is responsible for that which no man can
control.

SEc. 1982. Thelaw helps the vigilant, before those who sleep
on their rights.

SEc. 1983. The law respects form less than substance.

SEc. 1984. That which ought to have been done, is to be re-
garded as done, in favor of him to whom, and against him
from whom, performance is due.

Sec. 1985. That which does not appear to exist is to be re-
garded as if it did not exist.

SEc. 1986. The law never requires impossibilities.
SEc. 1987. The law neither does nor requires idle acts.
SEc. 1988. The law disregards trifles.

SEc. 1989. Particular expressions qualify those which are
general.

SEc. 1990. Contemporaneous exposition is in general the
best.

SEc. 1991. The greater contains the less.

SEc. 1992. Superfluity does not vitiate.

SEc. 1993. That is certain which can be made certain.
SEc. 1994. Time does not confirm a void act.

SEc. 1995. The incident follows the principal, not the prin-
cipal the incident.

379
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SEc. 1996. An interpretation which gives effect is preferred
to one which makes void.

Skc. 1997. Iaterpretation must be reasonable.

SEc. 1998. Where one of two innocent persons must suffer
by the act of a third, he, by whose negligence it happened,
must be the sufferer.

PART V.

DEFINITION AND GENERAL PROVISIONS.

SEcTION 1999. Words, how used.
2000. Sundry words.
2001. Degrees of care and diligence.
2002. Care and diligence.
. 2003. Degrees of negligence.
2004. Negligence.
2005. Children.
2008. Debtor and creditor.
2007. Good faith.
2008. Notice.
2009. Actual notice.
2010. Constructive notice.
2011. Certain persons deemed to have constructive notice.
2012. Notice, when impossible.
2018. Paper.
2014. Persons.
2015. Several.
2016. Third persons.
2017, 2018. Holidays.
2019. Business days.
2020. Certain acts not to be done on holidays.
2021, 2022. Usage, what.
2023. Value.
2024. Verdict.
2025. Time.
2026. Genders.
2027. Numbers.
2028. Commissioners of deeds.
2029. Compound interest.
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SEcTION 2030. Writing.
2031. Forms.
2032. Construction of the Code.
2033. Repeal of former statutes.
2034. Time when Code takes cffect.

SEc. 1999. Words used in this Code are to be understood ,Yerde how
in their ordinary sense, except when a contrary intention
plainly appears, and except also that the words hereinafter-

explained are to be understood as thus explained.
SEC. 2000. Whenever the meaning of a word or phrase is Susdry words.
defined in any part of this Code, such definition is applicable
to the same word or phrase wherever it occurs, except where
a contrary intention plainly appears.

SEC. 2001. There are three degrees of care and of diligence Degrossor
mentioned in this Code, namely, slight, ordinary and great. gence.

The latter include the former.

SEc. 2002. Slight care or diligence is such as persons of or- ,fare snd
dinary prudence usually exercise about their own affairs of
slight importance; ordinary care or diligence is such as they
usually exercise about their own affairs of ordinary impor-
tance; and great care or diligence is such as they usually ex-

ercise about their own affairs of great importance.

SEc. 2003. There are three degrees of negligence mentioned _Degrees of
negligence.

in this Code, namely, slight, ordinary and gross. The latter
include the former.

SEc. 2004. Slight negligence consists in the want of great Nestigence.
care and diligence; ordinary negligence, in the want of ordi-
nary care and diligence; and gross negligence, in the want of
slight care and diligence.

SEc. 2005. The term “children,” as used in this Code, in-
cludes children by birth and by adoption.

SEc. 2006. Except in Part III of this Division, every one Debtorand
who owes to another the performance of an obhgatlon is
called a debtor, and the one to whom he owes it is called a
creditor.

SEc. 2007. Good faith consists in an honest intention to ab- Good mitn.
stain from taking any unconscientious advantage of another,
even through the forms or technicalities of law, together with
an absence of all information or belief of facts which would
render the transaction unconscientious.

Children.
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Notice. SEc. 2008. Notice is either actual or constructive.
Actuslnotice.  Spa. 2009. Actual notice consists in express information of
a fact.

ponstructive  Spc. 2010. Constructive notice is notice imputed by the law
to a person not having actual notice.

(Sertataper.  SEC. 2011. Every person who has actual notice of circum-
have conwiruc- gtances sufficient to put a prudent man upon inquiry as toa
particular fact, and who omits to make such inquiry with rea-
sonable diligence, is deemed to have constructive notice of the

fact itself.
Notice when  SEc. 2012. A notice which is false when given, is not made

impossible.
” valid by the subsequent happening of the event.

Paper. SEoc. 2013. The word ‘‘ paper,” as used in this Code, means
any flexible'material upon which it is usual to write.

Person. SEc. 2014. The word * person,” as used in this Code, except
when used by way of contrast, includes not only human be-
ings, but bodies politic or corporate.

Several. SEc. 2015. The word * several,” as used in this Code in rela-
tion to number, means two or more.

Thirdpersons.  Qp. 2016. The words “ third persons,” as used in this Code,
include all who are not parties to the obligation or transaction
concerning which the phrase is used.

Holldays. SEc. 2017. Holidays, within the meaning of this Code, are,
every Sunday, the first day of January, the twenty-second day
of February, the fourth day of July, the twenty-fifth day of
December, every day on which an election is held throunghout
the Territory, and every day appointed by the president of the
United States, or by the governor of this Territory, for a pub-
lic fast, thanksgiving, or holiday.

Same. SEc. 2018. If the first of January, the twenty-second of Feb-
ruary, the fourth of July, or the twenty-fifth of December,
falls upon a Sunday, the Monday following is a holiday.

Businessdays  SEC. 2019. All other days than those mentioned in the last
two sections, are to be deemed business days, for all pur-
poses.

Ceratasets  SEC. 2020. Whenever any act of a secular nature, other

not to be done . . .

onholidsys. than a work of necessity or mercy, is appointed by law or
contract to be performed upon a particular day, which day
falls upon a holiday, such act may be performed upon the
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next business day, with the same effect as if it had been per-
formed upon the day appointed.

SEc. 2021. Usage, within the meaning of this Code, is a
reasonable and lawful public custom concerning transactions
of the same nature as those which are to be affected thereby,
existing at the place where the obligation is to be performed,
and either known to the parties, or so well established, gen-
eral and uniform, that they must be presumed to have acted
with reference thereto.

SEc. 2022. The words ‘“‘usual,” and * customary,” as used
in this Code, mean ‘according to usage.”

SEc. 2023. A valuable consideration, within the meaning of
this Code, is a thing of value parted with, or a new obliga-
tion assumed, at the time of obtaining a thing, which is a sub-
stantial compensation for that which is obtained thereby. It
is also called simply “value.”

SEc. 2024. The word ““verdict,” as used in this Code, in-
cludes not only the verdict of a jury, but also the finding up-
on the facts, of a judge, or of a referee appointed to deter-
mine the issues in a cause.

SEc. 2025. The word ¢ year,” as used in this Code, means a
calendar year, and ‘‘month” a calendar month. Fractions
of a year are to be computed by the number of months, thus,
half a year is six months. Fractions of a day are to be dis-
regarded in computations which include more than one day,
and involve no questions of priority.

SEc. 2026. Words used in this Code in the masculine gen-
der include the feminine, except where a contrary intention
plainly appears.

SEc. 2027. Words used in this Code in the singular num-
ber include the plural, and the plural the singular, except
where a contrary inténtion plainly appears.
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Skc. 2030. The words “writing” and *written,” as used in
this Code, include *printing” and *‘printed,” except in the
case of signatures, and where the words are used by way of
contrast to printing. Writing may be made in any manner,
except that when a person entitled to require the execution of
a writing demands that it be made with ink, it must be so
made.

SEc. 2031. The forms contained in the schedule annexed to
this Code are to be deemed sufficient for the purposes desig-
nated in the caption of each respectively, and whenever any
person is entitled to receive an instrument now commonly
known by any such designation, he is entitled to receive it
in the form given in the schedule, and cannot require it to be
given in any other form, unless it has been otherwise express-
ly agreed.

SEc. 2032. The rule that statutes in derogation of the com-
mon law are to be strictly construed has no application to
this Code.

SEc. 2033. All statutes, laws and rules heretofore in force in
this Territory, inconsistent with the provisions of this
are hereby repealed or abrogated; but such repeal or abroga-
tion does not revive any former law heretofore repealed, nor
does it affect any right already existing or acctued, or any
proceeding already taken, except as in this Code provided;
Provided: That the practice and procedure as establisked by
chapter I, of the laws of 1862, entitled ‘‘ An act to establish a
code of civil procedure,” approved May, 1862, so far as ap-
plicable to this Code, shall remain in full force and effect;
and, Provided further: That nothing contained in this Code
shall be so construed as to abrogate or impair the provisions
of any statute exempting property from levy under execution
for debt.

SEc. 2034. This Code shall take effect from and after the
date of its approval.
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SCHEDULE OF FORMS.

No. 1.

GRANT OF REAL PROPERTY, WITHOUT COVENANTS.

This grant, made the.......... dayof............... in the
year........ , between A. B., of............ , of the first part,
and C. D, of............. , of the second part, witnesseth:

That the party of the first part hereby grants to the party
of the second part, in consideration of......... dollars, now
received, all the real property situated in.............. , and
bounded....

Witness the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and delivered in the }

presence of
E. F.
No. 2.

GRANT OF REAL PROPERTY, WITH COVENANTS.

This grant, made the......... dayof.............. , in the
year........ , between A. B, of........... , of the first part,
and C. D, of............ , of the second part, witnesseth:

1. That the party of the first part hereby grants to the par-
ty of the second part, in consideration of............ dollars,
now received, all the real property sitnated in.......... ,and
bounded....

49
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II. That the party of the first part covenants with the party
of the second part, that the former is now seized in fee simple
of the property granted; that the latter shall enjoy the same
without any lawful disturbance; that the same is free from all
incumbrances; that the party of the first part, and all persons
acquiring any interest in the same through or for him, will,
on demand, execute and deliver to the party of the second
part, at the expense of the latter, any further assurance of
the same that may be reasonably required; and that the par-
ty of the first part will warrant to the party of the second
part all the said property against every person lawfully
claiming the same.

Witness the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and delivered in the }
presence of

E. F.

This lease, made the........ day of........... , in the year
........ , between A. B, of........., of the first part, and C.
D,of........ , of the second part, witnesseth:

That the party of the first part lets, and the party of the
second part hires, th: [describing the property let], for the
term of......... , at the [annual] rentof............ dollars,
to be paid by the paity of the second part to the party of the
first part [(in equal quarterly payments].

[Signatures.]

No. 4.
MORTGAGE OF REAL PROPERTY.

This mortgage, made the........ dayof............ ,in the
year............ , between A.B.,of............. , of the first
part,and C. D, of ..................... , of the second part,
witnesseth:
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[I.] That in consideration of ............ dollars, now re-
ceived, the party of the first part hereby mortgages to the par-
ty of the second part [here describe the property,] as security
for the payment to himof ............ dollars, on [or before]
the ........ dayof .......... , 18. ., with interest thereon [or,
as security for the payment of a bond, describing it, &c.]

[If a power of sale is to be given add,] II. That in case of
the non-payment of the principal sum, or of any part of the
interest thereon, when due, the party of the second part may
enter upon and sell the property above described, in the man-
ner prescribed by the Civil Code and the Code of Civil Pro-
cedure of this Territory, and apply the proceeds of such sale
to the satisfaction of the amount due under this mortgage, and
of the expenses of the sale; the residue to be forthwith paid
to the party of the first part.

[If the interest clause is to We inserted, add,] III. That, if
the interest upon the principal sum mentioned herein is not
fully paid as it falls due, the entire principal shall become
immediately due and payable, at the option of the party of
the second part.

(If the insurance clause is to be inserted, add,] 1V. That
the party of the first part shall, at his own expense, keep the
[buildings] on the said property insured against firein a repu-
table insurance office, for the benefit of the party of the sec-
ond part, to the extent of........ dollars, until this mortgage
is paid or otherwise extinguished.

Witness the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and delivered in the |
presence of j

E.F.

No. b.

MORTGAGE OF PERSONAL PROPERTY.

This mortgage, made the...... dayof ............ in the
year ........ , between A.B.of............ , of the first part,
and C.D.,,of ............ , of the second part, witnesseth:
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[I.] That in consideration of ............ dollars, now re-
ceived, the party of the first part hereby mortgages to the par-
ty of the second part [here describe the property], as security
for the payment to himof ............ dollars, on [or before]
the....dayof........ , 18.., with interest thereon [or, as se-
curity for the payment of a bond, describing it, &c.]

[If a power of sale is to be given, add,] II. That in case of
the non-payment of the principal sum, or of any part of the
interest thereon, when due, the party of the second part may
enter upon any place where the said property is situated, and
sell the property above described, in the manner prescribed by
the Civil Code and the Code of Civil Procedure of this Terri-
tory, and apply the proceeds of such sale to the satisfaction
of the amount due under this mortgage, and of the expenses
of the sale; the residue to be forthwith paid to the party of the
first part.

[If the interest clause is to be inserted, add,] III. That, if
the interest upon the principal sum mentioned herein is not
fully paid as it falls due, the entire principal shall become im-
mediately payable, at the option of the party of the second
part.

[If the insurance clause is to be inserted, add,] IV. That
the party of the first part shall, at his own expense, keep the
said property insured against [fire] in a reputable insurance
office, for the benefit of the party of the second part, to the
extent of........ dollars, until this mortgage is paid or other-
wise extinguished.

(In case the principal obligation is for a term longer than
one year, add,] V. That the party of the first part hereby
agrees to execute, upon demand, at any time after eleven
months from the date hereof, a new mortgage to the same
effect, to secure so much of the obligation for which this mort-
gage is a security as will remain unsatisfied at the end of one
year from this date.

Witness the hand and seal of the party of the first part.
A. B. [Seal.]

Sealed and delivered in the }
presence of

E.F.
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No. 6.
BOND.

This bond, made the ....dayof............ ,in the year
........ , between A. B.,,of ............, of the first part,
and C. D, of............ , of the second part, witnesseth:

That the party of the first part, being indebted unto the par-
ty of the second part in the sum of........ dollars, hereby

binds himself to pay the same to the said party of the second
part, or to his order [or, to the bearer], [in....years from the
date hereof, with interest at the rate of....per cent. a year,

payable half-yearly on the....day of........ and........ ]
Witness the hand and seal of the party of the first part.
A. B. [Seal.]

Sealed and delivered in the)
presence of 1

E. F.

No. 7.
BILL OF LADING.

Received, in good order [on board the ship............ , Or,
onthe............ railway], from A. B. [name of consignor],
[one thousand barrels of flour, or otherwise describing the
goods], to be delivered at............ , to the order of C. D.
[or, to the bearer], on payment of.......... freightage, [and
........ primage.]

[Date.] [Signature.]

No. 8.

CHARTER-PARTY.

This charter-party, made the........ dayof............ ,in
the year........ , between A. B, of................ , of the
first part, and C. D., of............ , of the second part, wit-
nesseth:

I. That the party of the first part lets to the party of the
second part, the [ship] ............ , now lying at..........
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of which E. F. is master, for a voyage to be made from
............ to............ [or, fur the term of........from
the date hereof.]

II. That the party of the first part warrants that the said
[ship] shall be [kept] seaworthy, and in every respect fit for
the voyage [and shall be provided with a sufficient crew and
provisions.]

II1. That the party of the second part may put on board
the said (ship) any goods whatever, except such as are con-
traband of war.

IV. (If the vessel is chartered for a voyage only) That the
party of the second part shall be allowed....days for load-

ing at the portof............ ,and .... days for discharging
(and reloading) at the portof................ ,and ....... .
days for final discharge at the portof.............. ), exclu-

give, in each case, of Sundays and legal holidays; and com-
mencing, in each case, from the time that notice is given to the
party of the second part, or his proper agent, of the readiness
of the vessel to receive or discharge cargo; and that for every
day of additional detention of the vessel for these purposes,
the party of the second part shall pay to the party of the first
part........ dollars.

V. That the party of the second part shall pay to the party
of the first part,at............ , within........ days ‘after the
arrival of the said (ship) at that port, ............ dollars, in
full for the hire of the same (and shall also pay, as they fall
due, the expenses of victualing and manning the same, and
all port charges and pilotage that may be due thereon).

Witness the hands and seals of the parties.

A. B. (Seal.)
C. D. (Seal.)
Sealed and delivered in the |
presence of ]
G. H.
No. 9.
BOTTOMRY BOND.
This bottomry bond, made the........ dayof ............

..,in the year........ , between A. B, of............ the
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(master) of the (ship) ............ , now lying at ........
. ..., of the first part,and C. D, of ................ , of the
second part, witnesseth:

I. That whereas [stating the circumstances which render
the hypothecation proper], and whereas the party of the sec-
ond part has lent to the party of the first part, for the use of
the said vessel, the sum of........ dollars; now therefore, the
party of the first part binds himself, the said vessel and her
freightage, for the payment to the party of the second part

of the said sum, with.......... dollars in addition, as mara-
time interest, within........ days after the arrival of the said
vessel uninjured at........ [or, onthe........ dayof........ s

18..., if the said vessel is not previously lost by perils other
than its unseaworthiness at setting out, or the barratry of its
master].

I1. That, in case of the loss or injury of the said vessel
[from any of the above mentioned perils], the party of the
first part shall pay to the party of the second part so much
only of the said sum and interest as may be equivalent to the
net value, to the owner, of any portion or proceeds of the said
vessel, saved to him.

‘Witness the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and delivered in the }

presence of
E. F.
No. 10.
RESPONDENTIA BOND.

This respondentia bond, made the........ dayof......... )
in the year............ , between A. B,,of.............. , the
[master] of the [ship]............ ,now lyingat............ ,
of the first part, and C. D., of.......... , of the second part,

witnesseth:

I. That whereas [stating the circnmstances which render the
hypothecation proper], and whereas the party of the second
part has lent to the party of the first part, for the use of the
said vessel, the sum of........... dollars; now therefore, the
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party of the first part binds himself, and all the cargo laden
and to be laden on board the said vessel, for the repayment

to the party of the second part of the said sum, with.......
dollars in addition, as maratime interest, within........ days
after the arrival of the said cargo uninjured at.......... ,[or,
onthe.......... dayof............ , 18...., if the said cargo

is not previously lost by perils other than the barratry of the
master].

II. That in case of the loss orinjury of the said cargo
(from any of the above mentioned perils], the party of the
first part shall pay to the party of the second part so much
only of the said sum and interest as may be equivalent to the
net value, to the owner, of any portion or proceeds of the said
cargo, saved to him.

Witness the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and delivered in the)
presence of

E. F.

No. 11.
POLICY OF MARINE INSURANCE ON VESSEL.

This policy of marine insurance, made the......... day of
........ ,in the year........., between A. B., [name of insu-
rer],of......... , and C. D., [name of insured], of.......... ,
witnesseth:

That in consideration of the premium of.......... dollars,
being at the rate of...... per cent. upon the amount of insu-
rance, now received from the said C. D., the said A. B. insures
him to the extent of............ dollars, upon his interest [as
mortgagee, or otherwise, if he is not the absolute owner] in
the [one-fourth part of the ship........... ], which interest is
hereby valued at........ dollars.

This insurance is made upon the following terms:

1. The period during which this insurance is to continne is
from the........ dayof........ ,18...., at noon, until the. ...
dayof .......... ,18...., at noon (or, at and from the port
of ........iil to the portof.......... , until the said vessel
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has been safely moored at the last name port for twenty-four
hours).

I1. The risks insured against are all perils and losses of

every kind, which may happen to the said vessel during the
period above specified, except those which are caused by the
unseaworthiness of the vessel.

III. In case of any disaster happening to the subject of in-
surance, the insured must labor for its recovery, and the in-
surer will contribute to the expense thereof according to the
amount insured.

IV. Partial losses, amounting in the aggregate, on a single
voyage, to less than (five) per cent. of the value of the subject
of insurance, after making the usual deductions, are excepted
from this insurance.

V. No act of the iusurer or of the insured, in saving or re-
covering from disaster the property insured,ds to be deemed
an acceptance or waiver of abandonment.

V1. In adjusting a partial loss, the old materials are to be
applied towards payment for the new, and, except in the case
of anchors, cannon, and metal sheathing, one-third is to be
deducted from the remaining cost of repairs; in the case of
metal sheathing, deduction is to be made from the cost of its
repair, at the rate of two and a half per cent. for each month
during which the old sheathing was on the vessel; in consid-
ering a claim for a constructive total loss, similar deductions
are to be made from the estimated expenses of repairs, and
if, after making such deductions, the expenses would not ex-
ceed one-half the value of the vessel, the loss is to be deemed
partial only.

VII. The amount of any note given for premium under this
policy, if unpaid, is to be deducted from any payment of
loss.

VIII. The amount of a loss insured against is payable to
............ ,for the benefit of (whom it ma 7 concern,)within
........ days after proof of loss and interest is given to the
insurer.

IX. If the insured has effected any priorinsurance upon the
same subject, the insurer herein is liable only for so much of
a loss as is not covered by such prior insurance, and must re-
turn the premium upon the rest; but if the insured effects a
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subsequent insurance, the insurer herein is nevertheless liable
to the full amount herein specified, and has no right to con-
tribution from such subsequent insurer.

X. In case the insured is entitled to a return of premium, in
whole or in part, the insurer is entitled to retain (one-half of
of one per cent.) in all events.

(Signature.)

No. 12.

POLICY OF MARINE INSURANCE ON CARGO.

This policy of marine insurance, made the ........ day
of ...l in the year ...., between A. B. (name of in-
surer), of, .... and C. D. (name of insured), of...., witness-
eth:

That in consideration of a premiumof........ dollars, being
at the rate of....per cent. upon the amount of insurance, now
received from the said C. D., the said A. B. insures him to the
extent of....dollars, upon his interest (as mortgagee, or oth-
erwise, if he is not the absolute owner) in (describing the
property), on board the (ship) ...... ,of...... , which interest
is hereby valued at ........ dollars.

This insurance is made upon the following terms:

I. The period during which this insurance is to continue is
from the ........ day of........ ,18...., at noon until the
........ day of........,18....,at noon (or, from the com-
mencement of loading the cargo insured, at the port of....
....until it is safe]y landed at the port of............ ).

II. The risks insured against are all perils and losses of
every kind which may happen to the cargoinsured,during the
period above specified, except those which arise from the in-
herent nature thereof, without external injury.

III. In case of any disaster happening to the subject of in-
surance, the insured must labor for its recovery, and the insu-
rer will contribute to the expense thereof according to the
amount insured.

IV. Partial losses are expected from this insurance in the
following cases:
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1. (Here specify articles particularly, with the rate of par-
ticular average allowed.

2. Losses by dampness, change of flavor, mustiness, or
mold, unless caused by actual contract of water with the arti-
cles damaged.

3. Léakage of any liquid, unless caused by stranding or col-
lision with another vessel.

V. No act of the insurer or of the insured, in saving or re-
covering from disaster the property insured, is to bé deemed
an acceptance or waiver of abandonment.

VI. The amount of any note given for premium under this
policy, if unpaid, is to be deducted from any payment of loss.

VII. The amount of a loss insured against is payable to
........ , for the benefit of ........, within ...... days after
proof ofloss and interest is given to the insurer.

-

VIII. If the insured has effected any prior insurance upon
the same subject, the insurer herein is liable only for so much
of a loss as is not covered by such prior insurance, and must
return the premium upon the rest; but if the insured effects a
subsequent insurance, the insurer herein is nevertheless liable
to the full amount herein specified, and has no right to con-
tribution from such subsequent insurer.

IX. In case the insured is entitled to a return of premium,
in whole or .in part, the insurer herein is entitled to retain
one-half of one per cent. in all events.

(Signature.)

No. 13.

POLICY OF MARINE INSURANCE ON FREIGHTAGE.

This policy of marine insurance, made the........ day
of............ , in the year........ , between A. B. (name of
insurer),of............ ,and C. D. (name of insured), of....
...., witnesseth:

That in consideration of a premiumof............ dollars,
being at the rate of. .. . per cent, upon the amount of insurance,
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now received from the said C. D., the said A. B. insures him
to the extent of........ dollars, upon his interest (describing
it if not absolute) in the freightage upon all cargo laden or to
be laden on board the........ of ........ , which interest is
hereby valued at ........ dollars.

This insurance is made upon the following terms:
I. The period during which this insurance is to continue is

from the .... day of........ , 18.., at noon until the ....day

of 18...., at noon (or, from the commencement of loading
cargo on the said vessel, at the port of ........ , until it is
safely landed at the portof ."...... ).

II. The risks insured against are all perils and losses of
every kind, which may happen during the period above speci-
fied, to prevent the said ship from earning the freightage in-
sured; except losses arising from the neglect of the master to
save freightage by procuring other vessels to convey the cargo
to its destination, when necessary and practicable, or from
his neglect to preserve damaged cargo.

II1. In case of any disaster happening to the subject of in-
surance, the insured must labor for its recovery, and the insu-
rer will contribute to the expense thereof according to the
amount insured.

IV. Partial losses, amounting in the aggregate, on a single
voyage, to less than (five) per cent. of the value of the subject
of insurance, after making the usual deductions, are excepted
from this insurance.

V. No act of the insurer or of the insured, in saving or re-
coveriag from disaster the property insured, is to be deemed
an acceptance or waiver of abandonment.

VI. The amount of any note given for premium under this
policy, if unpaid, is to be deducted from any payment of
loss.

VII. The amount of a loss insured against is payable to
........ for the benefit of ........,within........ days after
proof of loss and interest is given to the insurer.

VIII. If the insured has effected any prior insurance upon
the same subject, the insurer herein is liable only for so much
of a loss as is not covered by such prior insurance, and must
return the premium upon the rest; but if the insured effects a
subsequent insurance, the insurer herein‘s nevertheless liable
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to the full amount herein specified, and has no right to con-
tribution from such subsequent insurer.

IX. In case the insured is entitled to a return of premium,
in whole or in part, the insurer is entitled to retain (one-half

of one per cent.) in all events.
(Signature.)

No. 14.
POLICY OF FIRE INSURANCE.

This policy of fire insurance, made the ........ day of....
....,intheyear........ , between A. B. (name of insurer),
of ...l ,and C. p (name of insured), of ............ ,
witnesseth:

That in consideration of a premium of ........ dollars, be-
ing at the rate of .... per cent. upon the amount of insurance,
now received from the said C. D. the said A. B. insures him
to the extent of ........ dollars, upon his interest (as mort-
gagee, or otherwise, if he is not the absolute owner),in (de-
scribing the property).

This insurance is made upon the following terms:

I. The period during which this insurance is to continue is
from the .... day of ........ , 18.., at noon, until the ....
dayof........ 18.., at noon.

II. The risks insured against are loss or damage by fire.

III. A loss caused by invasion, insurrection, riot, civil com-
motion, or any military or usurped power, is excepted.

IV. This policy does not cover books of account, written
obligations, securities, or evidences of title or of debt, money
or bullion, casts, jewelry, medals, musical or scientific instru-
ments (other than a piano forte in a dwelling house), pat-
terns, pictures, plate, precious stones, printed music, sculp-
tures, statuary, or watches, except so far as the same are
specially mentioned herein.

V. If any explosive substance is kept upon the premises
herein mentioned, in quantities greater than or in a manner
different from that allowed by law, this policy is suspended
until the law is obeyed.
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VI. This policy is suspended during the use of the premises
herein mentioned for any of the following purposes, without
the written consent of the insurer (specifying the purposes).

VII. In case the property insuredis in peril of damages by
fire, the insured must use his best efforts to protect it there-
from, the expense of which shall be paid by the insurer to the
extent of this insurance.

VIII. The property insured cannot be abandoned to the in-
surer.

IX. Written notice of loss must be given to the insurer
within a reasonable time thereafter, and the insured must de-
liver to the insurer a statement in writing, veritied by his
oath or affirmation, showing to the best of his knowledge and
belief:

1. The ownership of the thing insured;

2. Its cash value at the time of loss;

3. By whom, and for what purposes, the premises on which
the loss occurred were occupied;

4. When and how the fire originated;

5. All other insurance upon the same property, giving a
copy of the written portions of each policy.

X. The insurer has a right to enter upon the premises where
a loss occurs, and to examine all property insured, after a
loss, and all books and papers relating to such property.

XI. The insurer may, at his option, pay for a loss accor-
ding to the cash value at the time of loss, or replace the thing
lost or injured with another thing of the same kind and qual-
ity, or repair the injury, if it can be fully repaired; but
notice of his election to do must be given within thirty days
after notice of loss, or the right thereof is lost.

XII. In case of any other insurance upon the property here-
by insured, the insurer herein is liable only for such propor-
tion of the whole loss, as the amount hereby insured bears to
the gross amount of insurance effected; and a floating policy,
sufficient in terms to cover the property hereby insured, is to
be deemed to cover any excess of the value of such property
over the amount specifically insured thereon.
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(XIII. This policy shall be void if any other insurance now
exists, or is hereafter effected upon the same property, with-
out the written consent of the insurer herein.)

XIII. (or XIV.) The amount of a loss insured against is
payable to the insured in thirty days after proof of loss and
interest is given to the insurer.

XIV. (or XV.) This insurance may be terminated at any
time by the insured, on notice to the insurer; in which case
the insurer must refund all premium paid in excess of the cus-
tomary short rates for the time the policy has been in force.
It may also be terminated by the insurer, upon giving notice
to the insured, and refunding to him a ratable proportion of
the premium paid, according to the time that the policy has

been in force. i
(Signature.)

No. 15.
POLICY OF LIFE INSURANCE.

This policy of life insurance, made the ........ day of....
........ ,in the year ........, between A. B. (name of in-
surer), of ............ , and C. D. (name of insured), of......
witnesseth:

That in consideration of a premium of........... dollars,
being at the rate of .... per cent. upon the amount of insu-
rance, now received from the said C. D. (and of the annual
premium of .... dollars, to be paid on or before tte.... day
of .... in every year during the period insured), the said A.
B. insures him to the extent of .... dollars, upon the life of
(name of person whose life is insured).

This insurance is made upon the following terms:

I. The period during which this insurance is to continue is
the life of........ (or, from ........ to........ ).

I1. The amount to be paid in case of the death of the said
........ is ........ dollars (with participation in profits),
which is to be paidto ........ , (his executors, administrators,
or assigns, or if the policy is issued to the wife of the person
whose life is insured, for her sole use, or, in case of her death,
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to her children, or their guardian, for their use, or, if she
leaves no child, then to her executors or administrators), at
........ , in sixty days after notice and proof of the death of
........ deducting therefrom so much of the premium for the

then current year as may be unpaid.

IIT. If, without the written consent of the insurer, the per-
son whose life is insured passes beyond the boundaries of the
CUnited States of America, otherwise than into Canada, Nova
Scotia, or New Brunswick; or passes west of the 100th degree
of west longitude, or north of the 50th degree of north lati-
tude; or between the 1st of July and the 1st of November
passes south of 36 degrees, 30 minutes of north latitude; or
enters upon a voyage on the high seas; or becomes personally
engaged in blasting, mining, submarine operations, or in the
production of highly inflammable or explosive substances, or
in working a steam-engine,in any capacity, or in service or
labor upon any railroad or in any kind of navigation, or in
any military or naval service (other than that of the militia
when not actually employed in military operations), the in-
surer shall not be liable to any payment under this policy, in
case of his death while so situated or engaged, or in case of
his death from any disease contracted or injury suffered while
so situated or engaged, and the insurer may in any such case
terminate this policy.

IV. If the person whose life is insured commits suicide, or
dies from any injury suffered in a duel in which he is in any
way engaged, or suffered in consequence of the violation of a
penal law, or if the representations made upon the applica-
tion for this policy are in any material respect untrue, this
policy shall be void.

V. Upon the expiration of this policy, or in case it is now
or hereafter becomes void, all payments made thereon shall
belong to the insurer.

VI. If this policy is transferred or hypothecated, proof of
the right of the holder to receive the amount of insurance
must be given to the insurer sixty days before payment can

be required.
(Signature.)

Approved, January 12th, 1866.
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