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Fifty-sixth

Legislative Assembly SENATE B”_I_ NO 2229

of North Dakota
Introduced by

Senators Freborg, Watne

A BILL for an Act to amend and reenact sections 35-21-02, 35-21-03, 35-21-04, and 35-21-05

of the North Dakota Century Code, relating to the release of a lien by an undertaking.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 35-21-02 of the North Dakota Century Code is
amended and reenacted as follows:

35-21-02. Filing of application, affidavit and undertaking for release of lien. The
owner of the property to be released by undertaking, or of a substantial interest thereir in the

property, shall eatuse-te-be-filed file the following with the efficerhaving-controt-oftherecord-of
the-ien—his clerk of the district court for the county in which the lien is filed:

[~

An application for the release of the lien by undertaking;

2. An affidavit-erthe-affidavitof-hisagentorattornrey; describing kis the owner's

interest in said the property and stating that the owner has a defense against the

collection of the lien, or a part thereef of the lien, and that there exists a
disagreement between the parties as to the amount or validity of the lien, and that
the owner desires a discharge of the lien from the records—He-shall-cause-to-be
ftedwith-the-effieeran; and

|0

An undertaking, in an amount not less than the lien, with two sureties thereen, to

the effect that the owner will pay any amount that may be recovered by the lien
claimant, together with all costs. Fhe-suretiesshatjustif-inretessthanthe
amountoftheten:
SECTION 2. AMENDMENT. Section 35-21-03 of the North Dakota Century Code is
amended and reenacted as follows:

35-21-03. Affidavit— Application, affidavit , undertaking, and notice of hearirg— time

to except sureties served on lien claimant. A copy of the application for release of lien by
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undertaking, the affidavit, and ef the undertaking, together with a notice desigrating-the-time

{er of when exception to

the sureties must be made, must be served on the lien claimant or kis on the claimant's agent

or attorney inthefeHewing-manner personally—netessthanfive-days-befere-the timeofthe
appheation; or by registered-or certified mail atHHeasttern-daysheforethe-timeoftheappliecation.
Proof of personal service must be made in the manner required for proof of service of a

summons in a civil action. Preef-efservicebyregistered-ercertifiecd-mail-mustbe-made by

SECTION 3. AMENDMENT. Section 35-21-04 of the North Dakota Century Code is

amended and reenacted as follows:

35-21-04. Hearing-en-application— Exception to sureties - Justification by sureties
- Discharge of lien. Atthe-time-and-place-speciiedinthe-noticeforthe-hearingthe tien
claimant-or-his-agent-erattorney-may-exeept If the clerk of court receives an exception to the

sufficiency of the surety—and-thereupen—the-sureties-mayjustify-before-the-office

eriginal-retice—Fhestatute-governingjustificationintite-32 sureties within seven days of the

date of service, the clerk shall schedule a hearing before the district court judge at which the

sureties may be justified. The clerk shall provide notice of the hearing to both the lien claimant

and the applicant for the discharge by undertaking. Chapter 32-02 governs the justification of

the sureties. If the sureties;-or-others—substivted—taiHojusthy-withinter-daystrom-the-date
ramed-ferthe-hearing,—Said-apphcationmust-be-dismissed—ne clerk of court does not receive

an exception istaken to the sufficiency of the sureties, e+# within seven days from the date of

service, the clerk of court shall issue an order stating that the lien is discharged by undertaking

and directing either the register of deeds or the secretary of state, as appropriate, to file the

order of discharge to terminate the lien and to remove the lien from any computerized index

system on which it appears or, in the case of a lien that is filed manually, to indicate in the

margin of the record "discharged by undertaking”. If the sureties justify as kereir provided in

this section, and if the efficerhaving-control-ef-the+ecord-ofthe-lienappreves-the undertaking
is approved, the Henmustbe-discharged-ofrecord-by-an-entry-onthe-marginof-the+ecord

thereofasfellews—DBischarged judge shall enter an order that the lien is discharged by
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undertaking and direct the reqgister of deeds or the secretary of state, as appropriate, to file the

order of discharge and terminate the lien on any computerized index system on which it

appears or, in the case of a lien that is filed manually, to indicate in the margin of the record

"discharged by undertaking". Fhe-efficershal-date-and-sign-the-discharge;and-thereafter After

the order, the lien is of no effect.

SECTION 4. AMENDMENT. Section 35-21-05 of the 1997 Supplement to the North
Dakota Century Code is amended and reenacted as follows:

35-21-05. Fee —Reeordation— - Certified copies as evidence.  Hthepresiding-officer
isthe-clercofHthedistrietecourtthe The clerk may charge a fee as prescribed in subdivision d of
subsection 1 of section 11-17-04 to be paid in advance by the applicant. H-the-officeristhe

afeeasprovided-by-seeten11-18-65: Certified copies of the documents are prima facie
evidence, in the courts of this state, of the matters thereir-eentained they contain.
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