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CORPORATIONS
CHAPTER 92

HOUSE BILL NO. 1144

(Industry, Business and Labor Committee)
(At the request of the Securities Commissioner)

SECURITIES LAW REVISIONS

AN ACT to create and enact section 10-04-08.4 of the North Dakota Century Code,
relating to filing requirements for federal covered securities; and to amend
and reenact sections 10-04-02, subsections 4 and 5 of section 10-04-03,
sections 10-04-04, 10-04-05, 10-04-06, 10-04-07.1, 10-04-08, 10-04-08.1,
10-04-08.2, 10-04-08.3, 10-04-09, 10-04-10, 10-04-10.1, 10-04-10.2,
10-04-10.3, 10-04-11, 10-04-12, 10-04-14, 10-04-16.1, 10-04-17, and 10-04-18
of the North Dakota Century Code, relating to definitions, administration,
and registration of securities under the Securities Act of 1951, advertising of
and statements about securities, federal covered securities, suspensions and
revocation of securities registrations, registration of dealers, agents,
investment advisers, and investment adviser representatives, suspension and
revocation of registrations of dealers, agents, investment advisers and
investment  adviser representatives, hearing  provisions, securities
investigations, consent to service of process, remedies available to investors,
and penalties.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

59 SECTION 1. AMENDMENT. Section 10-04-02 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-02. Definitions. When used in this chapter, unless the context or
subject matter otherwise requires:

1. "Agent" means any individual, other than a dealer, who represents a
dealer or an issuer or is self-employed in effecting or attempting to effect
purchases or sales of securities. "Agent" does not include an individual
who represents an issuer in effecting transactions in a covered security as
described in section 18(b)(3) and 18(b)(4) of the Securities Act of 1933
or a dealer in effecting transactions in this state limited to those
transactions described in section 15(h)(2) of the Securities Act of 1934.

™

"Commissioner" means the securities commissioner of this state.

2 3. "Dealer" means ewery¢ a person, other than a salesmar an_agent, whe
ergages ik this state; ether for all or part of the persens Hme:r engaged

59 Section 10-04-02 was also amended by section 3 of House Bill No. 1145,
chapter 93.
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in the business of effecting transactions in securities issued by another
person or by such person for the account of others or for the person's
own account.

& Direstly or indirectly; as agent; brekers or priretpat i the business
of oferng; buyreg, settngs or otherwise dealrg of Hathhg H
seedrtes issued by anether perseh: of

b- Direetly or threugh an officer; director; empleyee; or agent; which
efftcer; director; empleyee; of agent IS net registered as a dealer
Haer Hris chapters i Setirg seeuries issued by saeh persens

"Federal covered adviser" means a person who is registered under
section 203 of the Investment Advisers Act of 1940.

"Federal covered security" means any security that is a covered security
pursuant to section 18(b) of the Securities Act of 1933 or rules or
reqgulations adopted under that Act.

"Investment adviser" means any person who, for compensation, engages
in the business of advising others, either directly or through publications
or writings, as to the value of securities or as to the advisability of
investing in, purchasing, or selling securities, or who, for compensation

and as a part of a regular business, issues or promulgates analyses or
reports concerning securities. “Investment adviser" also includes
financial planners and other persons who, as an integral component of

other financially related services, provide the foregoing investment
advisory services to others for compensation and as part of a business or
who hold themselves out as providing the foregoing investment advisory
services to others for compensation. "Investment adviser" does not
include:

a. An investment adviser representative.
b. A bank, savings institution, or trust company.

c. A lawyer, accountant, engineer, or teacher whose performance of
these services is solely incidental to the practice of the person's
profession.

d. A Dbroker or dealer or its satesmanr agent whose performance of
these services is solely incidental to the conduct of business as a
broker or dealer and who receives no special compensation for
them.

e. A publisher of any bona fide newspaper, news column, newsletter,
news magazine, or business or financial publication ef gereral
regtHar and patd erewlatton or_service, whether communicated in
hard copy form, or by electronic means, or otherwise, that does not
consist of the rendering of advice on the basis of the specific
investment situation of each client.

f. A federal covered adviser.
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a.

h.

A person who is exempted from the federal definition of "investment
adviser" under section 202(a)(11) of the Investment Advisers Act of
1940.

Such other persons not within the intent of this subsection as the
commissioner may by rule or order designate.

"Investment adviser representative” means:

a.

=

C.

With respect to an investment adviser, any partner, officer, director
of an investment adviser, or a person occupying a similar status or
performing similar functions, or other individual who is either
employed by or associated with an investment adviser; exeept
ctericat of ministerat persennel who is registered or required to be
registered under this chapter who:

(1) Makes any recommendations or otherwise renders advice
regarding securities directly to advisory clients;

(2) Manages the accounts or portfolios of clients;

(3) Determines which recommendations or advice regarding
securities should be given # that persen is a member of the
irvestRent atHSers iRvesthrent commitiee that determinres
gereral investment advice te be given te chents e # the
irvestment athvser has ro Irvestment committee; the persen
determines general elient advice (it there are mere than hve

(4) Solicits, offers, or negotiates for the sale of or sells investment
advisory services untess that persen s a dealer licensed i this
state or a licensed satesman of a dealer and the persen wowd
rot be an investment adviser representative except for the
peHermance of the activities deseribed i this subdiviston; e+

(5) Immediately supervises employees in the performance of any
of the foregoing.

With respect to a federal covered adviser, any person who is an
"investment adviser representative” who has a "place of business" in
this state, as those terms are defined by the securities and exchange
commission pursuant to section 203A of the Investment Advisers

Act of 1940.

"Investment adviser representative” does not include clerical or
ministerial personnel.

"Issuer" means every person who issues or proposes to issue any
security, except that:

a.

With respect to certificates of deposit, voting-trust certificates,
collateral trust certificates, certificates of interest, or shares in an
unincorporated investment trust, whether or not of the fixed,

restricted management, or unit type, issuer means the person or
persons performing the acts and assuming the duties of depositor or
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manager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued.

b. With respect to equipment trust certificates or like securities, issuer
means the person by whom the equipment or property is or is to be
used.

c. With respect to fractional interests in oil, gas, or other mineral
rights, issuer means the owner of any such right or any interest in
such rights, whether whole or fractional, which are created for the
purpose of sale.

"Offer for sale" or "offer to sell" means every attempt or offer to dispose
of, or solicitation of an order or offer to buy, a security or interest in a
security for value. Every sale or offer for sale of a warrant or right to
subscribe to another security of the same issuer or of another issuer, and
every sale or offer for sale of a security which gives the holder thereof a
present or future right or privilege to convert such security into another
security of the same issuer or of another issuer, must be deemed an offer
to sell the security to be acquired by subscription or conversion. The
offer or grant of an option to purchase securities may not be deemed an
offer to sell the securities to be purchased if:

a. The offer or grant is an offer or grant limited to directors, officers,
or employees of the issuer or a parent or subsidiary of the issuer;

b. No money or other tangible property is given for the option; and

c. The option, by its terms or by the terms of a supplemental
agreement, is nontransferable except by will or the laws of descent
and distribution.

"Person” means an individual, a corporation, a limited liability company,

a partnership, an association, a joint-stock company, a trust, or any

other unincorporated organization.

"Registered agent" means an agent registered under this chapter.

"Registered dealer" means a dealer registered under this chapter.
"Registered splesmans eans a saleshran registered wvrder His chapter

"Sale" or "sell" means every sale or other disposition of a security or
interest in a security for value, and every contract to make any such sale
or disposition. Any security given or delivered with, or as a bonus on
account of any purchase of securities or any other thing, must be
conclusively presumed to constitute a part of the subject of such
purchase and to have been sold for value.

"SHesmaRe IHEERS afy abvrdtak otter than & deater whe represents a
dealer 6r an issuer of is self-employed i effecting of attempting te effeet
purehases e+ sales of seeurtess A parthrer; officer; e+ director of a
dealer o ah ISSHEr 6F & PEFrSohR OceUpyHRg a SiHar status or perierming
stttar funetons is a "salesman oty H the persen otherwise comes
within the definitions
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"Securities Act of 1933" means the Act of Congress known as the
Securities Act of 1933, as now or hereafter amended.

"Security" means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any
profit-sharing agreement; certificate of interest or participation in an oil,
gas, or mining title or lease or in payments out of production under such

a title or lease; collateral trust certificate; preorganization certificate or
subscription; transferable share; investment contract; program, contract,
or other arrangement in which persons invest in a common enterprise
the returns of which depend to any extent upon inducing other persons
to participate or invest in the enterprise; investment of money or money's
worth including goods furnished or services performed in the risk capital
of a venture with the expectation of profit or some other form of benefit

to the investor where the investor has no direct control over the
investment or policy decisions of the venture; voting-trust certificate;
certificate of deposit for a security; or beneficial interest in title to
property, profits, or earnings; or, in general, any interest or instrument
commonly known as a "security"; or any certificate of interest or

participation in, temporary or interim certificate for, receipt for,

guarantee of, or warrant or right to subscribe to or purchase, any of the

foregoing.

SECTION 2. AMENDMENT. Subsections 4 and 5 of section 10-04-03 of
the 1997 Supplement to the North Dakota Century Code are amended and
reenacted as follows:

4.

All fees collected under this chapter must be deposited in the general
fund of the state treasury, except civil penalties collected from
enforcement actions for the purpose of distribution to aggrieved investors
may be deposited in & speetat seeurties protection furd: AH an investor
restitution fund, and all other civil penalties and moneys collected;
meluding those colleeted for the reaseonable expenses for the
acministration of a partetdar cases pursuant to an administrative action,

court order or judgment, including investigation costs and attorney's fees
in a securities action brought by the commissioner, must be deposited in
the general fund.

The commissioner may honor requests from interested persons for the
issuance of a statement or opinion concerning the applicability of this
chapter or the rules adopted under this chapter to any transaction or
proposed transaction which may be subject to this chapter. Any such

request must be accompanied by a nonrefundable fee te be set by the
cemmmisstoner by rHes which may ot exceed twe of one hundred fifty

dollars.

SECTION 3. AMENDMENT. Section 10-04-04 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-04. Registration of securities. It is unlawful for any person to sell, or
offer for sale, any seeures security in this state; exeept these unless it is registered

under this

chapter or the security or transaction is exempt under section 10-04-05;

these sold i transactons exempt under secton 10-04-06; or these registered by
gescrption ohdetr seeHon 10-04-0F o by anrourcement urder seeter 16-64-6+%

uess sueh securities have been registered by gualification as previded i secton
40-84-08 or it is a federal covered security.
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SECTION 4. AMENDMENT. Section 10-04-05 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-05. Exempt securities. Sections 10-04-04, 10-04-07, 10-04-07.1, and
10-04-08, and 10-04-08.4 do not apply to any of the following securities:

1.

Securities issued or guaranteed by the United States of America, or by
any state, territory, or insular possession thereof, or by any political
subdivision of any such state, territory, or insular possession, or by the
District of Columbia, or by any public agency or instrumentality of one
or more of any of the foregoing, or payable from assessments for
improvements or revenues of publicly owned utilities therein; or a
certificate of deposit for any of the foregoing, but this exemption does
not include any security payable solely from revenues to be received
from a nongovernmental industrial or commercial enterprise unless the
security is insured or unconditionally guaranteed by, or the revenues are
derived from, a person whose securities are exempt from registration
under this section.

Securities issued by and representing an interest in or a debt of, or
guaranteed by, a national bank or a national bank and trust company
or bank or credit or loan or savings association or savings and loan
association or credit union organized pursuant to an act of Congress and
supervised by the United States, or any agency thereof, or issued or
guaranteed as to both principal and interest by an international bank of
which the United States is a member, or issued by and representing an
interest in or a debt of, or guaranteed by, a state bank, trust company,
savings bank, savings institution, or credit union organized and
supervised under the laws of any state, and securities of any person
subject to examination by the commissioner of banking and financial
institutions of North Dakota.

Securities issued by a building and loan association subject to
supervision by an agency of the state of North Dakota, or policy
contracts, including variable or fixed annuity contracts, of an insurance
company subject to supervision by an agency of the state of North
Dakota.

Securities issued or guaranteed as to principal, interest, or dividends by a
corporation or limited liability company owning or operating a railroad
or other public service utility, if the corporation or limited liability
company is subject to regulation or supervision either as to its rates and
charges or as to the issue of its securities by a public service commission,
or by a board, body, or official having like powers, of the United States
or of any state, territory, or insular possession thereof, or of any
municipality located therein, or of the District of Columbia, or of the
Dominion of Canada, or any province thereof; previdee; hewever; that &
eerperaten o+ hted Habiiy company ISStg seeoites exempted
phder His subseetion and whieh has pret fHed an applcatien for
approved of sueh seeurtes with the pubhe serwree commnsston of the
state of Nerth Daketa; shall fHe with the commissienrer a eopy of the
registration statement with alt amendments thereto Hed with the
seeurittes ahd exchahge commission of the United States: # sueh a
registration statement is made or tHeds 6r a copy of the informative
staterertt made te of Hed whh aRy cormrsston boards oF body of the
Urited States er of any state; terriory, oFf msular pessession theresh or
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ot ary rHepatiy lecated therets o+ of the Bistriet of Columbias o+ of
the Deminion of Canada; or any previnee thereet: by whieh said
eorporaton or hmited Habtity company 1S subjeet to reguiaten ef
SHPERHSIER etther as to Hs rates and charges ef as te the issue ef Hs
seeurttes; and shall pay a Hing fee of twenty-fve delars.

Seedrites Any security issued by & any person organized and operated
not for private profit but exclusively for religious, educational,
benevolent, fraternal, charitable, social, or reformatory purposes and ret
for pecuntary profit; provided that prior to any offer of such security
each person must meet the following conditions:

a. Apply for and obtain the written approval of the commissioner.

b. File _an application, offering disclosure document, and pay a
nonrefundable filing fee of one hundred fifty dollars, which
document and fee must accompany the application.

c. File_a notice identifying the basis of its qualification under this
exemption with such additional information as the commissioner
may require.

d. Must not pay a commission or other remuneration, directly or

indirectly, except to a dealer and agent reqgistered in this state in
connection with the offer or sale of the security to a resident of this
state.

e. Provide a copy of the offering disclosure document to each person
to_ whom an offer to sell or sale is made.

The approval is effective for a period of one year from the date of
approval.

Seecurities issued by an issuer which meets all of the tollewing conditions:

& H the Issuer 15 ret organtzed order the laws of the Urted States o
a State; H has appeinted a duly authorized agent i the Unied
States for serree of process and has set forth the rame and address
of stueh agent 1 HS prospeetus:

b A class ef the issuers seeurties s reguired te be and is registered
ohger sectonr 12 of the Securites Exchange Aet of 1934 Rub-
F3256: 48 Stak 88E& 15 USC fBa et seq] ard has beern se

registered for the three years immediately preceding the offerinrg
date-

& NeHher the ISSHer AoF a Stghiftcant substdtary has had a materadt
default durhg the lesser of the last seven years er the issuers
extstence i the payment of (& principal interest; dividends of
sirldrg funrd instalment enr preferred steek or indebtednress for
berrowed moeney; e+ &) rentals under leases with terms ef three
VeaFs 6F merer A aterat defadte 15 a feture B pays the effeet of
which 15 te cause indebtednress te become due prer to Hs stated
ety oF to cadse terrRatoR oF reehtry uhRder & lease pHor to HS
stated expiration; H the indebtedness er the rental eblgatien for the
whrexphed term exceeds Hvye pereent of the issuer's and Hs
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censefidated subsitharies tetat assets; of i the arfearage in required
dividend payments en preferred steek is aret cured wihin thirty
days-

Fhe issuer has had anndal consohdated rRet heeme befere
extraorehary Hems and the comuiative eHeet of aceounrthg chanrges
as telews: (I at least ene mihon doHars i four of HS last fHve
fisead years meluding Hs last bseal years and & # the oHfering is of
interest-bearing oF of tixed or Hoating rate dividend seeurities: at
least ere anrd & half times s annual irterest and dividene expenses
cetettatig pet meore belore deduehon tor meome twes and
deprectation and ghving effeet to the propesed offering and the
irterded use of the preceeds for 1S last hsead year Heathrg &te
dirdend shal be caleutated wih referenece to interest rates w the
marketptace at the tme of the offering: “Last fseal year means the
mest reeent year for which audited finanerd statements are
avaHable; provided that sueh statements cover a fisecal pered ended
rot mere than fiHteenr moenths Hem the commencement of the
oHerng

H# the offering is of steek o+ shares other than preferred steek oF
shares; aRd except as ctherwse reguted by laws the seeurtes have
voHg Hghts at least eguat to the seeurties of each of the issuers
cutstanding classes of steek or shares other than preferred steek of
shares; with respeet 0 (5 the rumber of votes per shares and &
the Hght to vote on the same geperat corporate deeisions:

H the offering is of steck or shares ether than preferred steck of
shares; the seeurtes are ewned beretictaly or of records 6R any
date within six menths prer to the cemmencement of the offerings
by at least ene thousand twe hundred persens; and en that date
there are at least sever hundied Wy thousord of the shares
cuistanding with an aggregate market vatue; based on the average
btd prees of at least three mihern sever hordred HHy theusand
dettars: 48 determining the rumber of persens whe are berefietad
eWwretrs of the steck or shares; the issuer or a brokerdealer may
rely 1 goed faith upenr writen fermatien furnished by reecord
GWHEFST

Previded that; H the seeurties to be issued are listed; of approved
for listg oper retee of issuaRee; oen e New York stoek

cHHreRt ertghat istg stardards of that exeharge are sahshed as of
the end of the issuers most recent fiseal year the conditiens of
subdiviston € reed be met for enly Hve years and the anpuat Ret

earngs regurement of paragraph 1 of subdivisien d shal be twe
hundred ity thousand deltars:

ARd provided further that, H the issuer of the seeurities is a franee
compaRy wHi Haotd assets of at least ere hundred Hve pereent of
Hs lrabiites sther than deferred mcome taxes: deferred investment
teoe credits, captal steelk and surplus at the end of each of Hs last
tre fseal years: the net meome requiement of paragraph 2 ef
subdiviston & but before deduction for interest expenses shal be
gre anrd & guarter HRES HS aRrual irberest expenses  HhRanree

Eompany" means a compaRy engaged dheetly o+ threugh
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consohdated substdiares privarty B He boswess of whelesales
retat instalment; mergage: cemmerciah irdustral of cehstmer

francinrg; banking, o factorrg: “Hautd assets” means cashs
recetrables payable on demand of Rot mere than twelve years

toHowing the clese of the cempanys last fisead year;s and readiy
marketable seenrhess H eaeh case less appheable reserves and
Hhearred heemes

F H the issuer I5 a sueeessor to anether issuer; H shal be deemed te
have met e conrdiHtons  Ssubdiwstenrs by & anrd & & & HSs
predecesser ahd H; taken tegether, d6 56, previded that the
SHECesSten was primarty fer the purpese of changing the state of
meorporation of the predecesseor of ferming a heldirg eompany and
that the assets and ltabiites of the sueecesser at the Hme of
SHECESSHOR were SubStartathy the sarme as these of the predecesser
of {2} # aH predecessers met the conditions at the time of suecession
and the issuer has contirded to 8o S8 Sthee the sueeessien

Any note, draft, bill of exchange, or bankers' acceptance which arises
out of a current transaction or the proceeds of which have been or are
to be used for current transactions, is not the subject of a public offering,
|s prlme guality negotiable commercial paper which is e++g+b+e for

by federal reserve banks; has at the time of issuance a
definite maturity (after aH days of grace; H# aryr of not exceeding nine
months, is payable in cash only, and is not convertible into and does not
carry an option or right to receive payment or any bonus in any other
security.

Securities, other than common stock, providing for a fixed return, which
have been outstanding and in the hands of the public for not less than
five years and upon which no default has occurred during the five years
next preceding the date of sale. Fhe exemptions herelr speethied must be
proved by any persen whe may legaly effer sueh seeurities for sale
the state of North Daketa by Hing with the commissioher evidence #
sueh form as the commissioher may reguire for each issue of seeurites
tor whteh exempten is provided Reretr ard paythg & Hhrg fee of tern
gdetars:

Securities, including patronage dividends or refunds, issued by any

cooperative ftermed organized under the statutes of the state ef North
BPaketa this state.

Any equipment security based on a chattel mortgage, lease, or
agreement for the conditional sale of cars, motive power, or other rolling
stock mortgaged, leased, sold to, or furnished for the use of a railroad or
other public service utility corporation or limited liability company, and

any equipment security where the ownership of or title to such
equipment is pledged or retained in accordance with the provisions of
the laws of the United States or of any state thereof, or of the Dominion
of Canada, to secure the payments of such equipment security whether it
be an equipment trust certificate, bond, or note.

Any bond, note, or other evidence of debt issued by a holding
corporation or limited liability company and secured by collateral
consisting of any of the securities described in subsections 4 and 10, if
the collateral securities equal in fair value at least one hundred
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twenty-five percent of the par value of the bonds, notes, or other
evidences of debts secured thereby. Before any seeurity deserbed i this
subseetion is offered for sale; the persen intending to offer i shalt fite
wHh Hre cemrssterer deserphive cedtars of the celaterad seewrtes
and pay a Hhirg fee to the commisstoner of twenty-five delarss Unless
e COmPHSSIoRer makes alt efder wihih three days afer the reecetpt of

sueh ciredtars reguiing the seeuriies to be gqualified by appheation
pheer this chapter; the seeurittes shall be exempt

The execution of orders for purchase of securities by a registered dealer
provided such dealer acts as agent for the purchaser, has made no
solicitation of the order to purchase such securities, has no direct
material interest in the sale or distribution of the securities ordered,
receives no commission, profit, or other compensation other than the
commissions involved in the purchase and sale of the securities and
delivery to the purchaser of written confirmation of the order which

clearly itemizes the commissions paid to the registered dealer. Clear and
complete records of all transactions exempted under this subsection shall
be maintained by the registered dealer or broker.

Securities issued by a venture capital corporation or limited liability
company organized under chapter 10-30.1.

Any security issued or guaranteed by Canada, any Canadian province,

any political subdivision of any such province, or any agency or

corporate or other instrumentality of one or more of the foregoing, or

any_ other foreign government with which the United States currently
maintains diplomatic relations, if the security is recognized as a valid
obligation by the issuer or guarantor. This exemption does not include

any security payable solely from revenues to be received from a
nongovernmental industrial or commercial enterprise.

a. Any security, other than a security that is a federal covered security
pursuant to section 18(b)(1) of the Securities Act of 1933 and
therefore not subject to any filing or registration requirements under
this chapter, listed or designated, or approved for listing or
designation upon notice of issuance on:

(1) The New York stock exchange;
(2) The American stock exchange;

(3) The national association of securities dealers automated
quotation national market system; e+

(4) Tier | of the Philadelphia stock exchange;

(5) Tier I of the Pacific stock exchange;

(6) Chicago board options exchange; or

(7) Any other stock exchange or automated quotation system
which the commissioner approves by rule;

b. Any other security of the same issuer which is of senior or
substantially equal rank;
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c. Any security called for by subscription rights or warrants so listed
or approved; or

d. Any warrant or right to purchase or subscribe to any of the
foregoing.

The commissioner may withdraw this exemption by order as to any
exchange or system, or any particular security, if the commissioner
determines that the exchanrge; System; o partethar security dees ret
eomply wiHh paragraphs 3+ tireugh 4 of the memerandun of
whderstanding regarding a medel untferm marketplace exemption Hom
state securtes registration reguirements [B3 Federadl Register 52556,
Deeemba%&%astheymaybe&meﬂdeébyagﬁememﬁme
parttes to that memerandum- The cemmissioner shal make this
deterraton H aceerdance with e previstens of sechon 160406
except that Ao su-mma-Fy suspension may be entered pendirg a firat
determattoR for an exchange of systew it would be in the public
interest.

46- 15. Securities issued by the North Dakota education association dues credit
trust to members of the North Dakota education association.

60 SECTION 5. AMENDMENT. Section 10-04-06 of the 1997 Supplement to
the North Dakota Century Code is amended and reenacted as follows:

10-04-06. Exempt transactions. Except as hereinafter in this section
expressly provided, sections 10-04-04, 10-04-07, 10-04-07.1, 10-04-08, 10-04-08.4,
and 10-04-10 do not apply to any of the following transactions:

1. Any judicial, executor's, administrator's, guardian's, or conservator's
sale or any sale by a receiver or trustee in insolvency or bankruptcy.

2. The sale in good faith and not for the purpose of avoiding the provisions
of this chapter by a pledgee of securities pledged for a bona fide debt;
provided that the amount of sueh seeurties dees ot exceed twe pereent
of the enthe issue of cach issue of sueh seeuithes owistandregs ard
previded further that befere proceeding te sell sueh pledged seeutfties the
ptedgee shalt retify the cemmissioner and ebtainr the cemmrssterers
permisston to sueh sales unless sueh seeurties are exempted under
seettor $6-64-05.

3. Any isolated sale of any security made by or on behalf of a bona fide
owner for the owner's account, such owner not being an issuer,
underwriter, dealer, or satesman agent and such sale not being made in
the course of repeated and successive transactions of a like character.
This subsection shall not exempt any dealer or salesmanr agent
participating in an isolated sale from registering in accordance with
section 10-04-10, nor shall this exemption be available in connection
with any sale not made in good faith but rather for the purpose of
evading the registration requirements imposed under chapter 10-04.

60 Section 10-04-06 was also amended by section 5 of House Bill No. 1045,
chapter 50, and section 1 of House Bill No. 1154, chapter 94.
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Stoek Securities dividends or other distributions by a corporation or a
limited liability company out of its earnings or surplus, or the sale or
distribution of additional capital stock of a corporation or membership
interest of a limited liability company to or among its own stockholders
or members, including persons who at the time of the transaction are
holders of nontransferable warrants, or transferable warrants exercisable
within not more than ninety days of their issuance, where no commission
or other remuneration is paid or given directly or indirectly for soliciting
or effecting such sale or distribution to stockholders or members in this
state.

Any offer or sale of securities to a bank, savings institution, trust
company, insurance company, investment company as defined in the
Investment Company Act of 1940, pension or profit-sharing trust, or
similar_benefit plan, or other financial institution ef instiutenat buyer,
or to a dealer, whether the purchaser is acting for itself or in a fiduciary

capacity.

Any transaction incident to a vote by stockholders pursuant to the
articles of incorporation or the applicable corporation or limited liability
company statute on a merger, consolidation, reclassification of securities,
or sale of corporate or limited liability company assets in consideration
of the issuance of securities of another corporation or limited liability
company, or any transaction incident to a judicially approved
reorganization in which a security is issued in exchange for one or more
outstanding securities, claims, or property interests, or partly in such
exchange and partly for cash.

The issuance and delivery of any securities in exchange for any other
securities of the same issuer pursuant to a right of conversion entitling
the holder of the securities surrendered to make such conversion;
provided, that the securities surrendered were not offered for sale or sold
in violation of section 10-04-04.

The sale by a registered dealer, acting either as principal or agent, of
securities theretofore sold and distributed to the public, provided that:

a. Such securities are sold at prices reasonably related to the current
market price thereof at the time of sale and, if such registered dealer
is acting as agent, the commission collected by such registered
dealer on account of the sale thereof is not in excess of usual and
customary commissions collected with respect to securities and
transactions having comparable characteristics.

b. Such securities do not constitute an unsold allotment to or
subscription by such dealer as a participant in the distribution of
such securities by the issuer, its officers, or directors or by or
through an underwriter.

c. A ratienaly reeeghized Such securities are listed in the standards
and poor's standard corporation descriptions, Moody's industrial

manual appreved by the cemmisstonrer cortains, and has containred
for a period of not less thah rirety days pror te the sale; the names
of the issuers oHicers and directors; a batanee sheet of the issuer as
of & date rot more thar etghteen moeRths prer+ to the date of sueh
sates and a prefit and less statement of the issuer for either the fiseat
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veat preceding that date o the mest recent year of operatons,
Moody's bank and finance manual, Moody's transportation
manual, Moody's public utility manual, or Fitch's individual stock
bulletin.

Such securities are limited to issuers organized under the laws of
any state, territory, or insular possession of the United States.

Provided, however, that even though the foregoing conditions might
all be met, the exemption would not apply to the securities of
open-end management companies, mutual funds, unit investment
trusts, contractual plans, and face amount certificate companies.

Any transaction pursuant to an offer directed by the offeror to not

more than twentyfive thirty-five persons, other than those
designated in subsection 5, in this state during any period of twelve
consecutive months, whether or not the offeror or any of the

offerees is then present in this state, if all of the following conditions
are met:

(1) The seller reasonably believes that all the buyers in this state,
other than those designated in subsection 5, are purchasing
for investment.

(2) No commission or other remuneration is paid or given
directly or indirectly for soliciting any prospective buyer in
this state, other than those designated in subsection 5, _except
to a _dealer and agent registered in this state in_connection
with the offer or sale of the security to a resident of this state.

(3) The offeror applies for and obtains the written approval of the
commissioner prior to making any offers in this state and
pays a nonrefundable filing fee of one hundred fifty dollars,
which fee must accompany the application for approval.

Provided: hewever that the The commissioner may by rHe ef
e+rder, as to any security or transaction or any type of security or
transaction, withdraw or further condition this exemption, or
increase or decrease the number of offerees permitted, or waive the
eeretttenrs condition in paragraphs paragraph 1; 2 aRe 3 wih e+
witheut the substtution of a Hmitation on remuneration.

Any offer or sale in this state of common stock, preferred stock,
limited liability company membership interests, or limited
partnership interests of an issuer during any period of twelve
consecutive months if all of the following conditions are met:

(1) The issuer reasonably believes that all the buyers in this state,
other than those designated in subsection 5, are purchasing
for investment.

(2) No commission or other remuneration is paid or given
directly or indirectly for soliciting any prospective buyer in
this state, other than those designated in subsection 5, except
reasonable and customary commissions paid by the issuer to
a dealer ef salesmanr and agent registered wrger this chapter



14

Chapter 92 Corporations

of others who the commissioner may destgrate by re in this
state in connection with the offer or sale of the security to a
resident of this state.

(3) The issuer is both organized under the laws of this state and
has its principal place of business in this state.

(4) No public advertising matter or general solicitation, ether
thar except tombstone advertisements that approved by the
commissioner shal presertbe by rHe, is used in connection
with any offers or sales.

(5) At least erghty pereent of the ret proceeds Hom the sale of the
seedrittes must be used i connecton with the operations of
the issuer i tis stater “Net proceeds” meanRs §ress proceeds
less commisstons and sales expenses:

£ An offering disclosure document in the form approved by the
commissioner must be delivered to each offeree no less than
seventy-two hours prior to the sale of the security.

A~ (6) The gross proceeds of the offering may not exceed fve

htrdared thebusard one million dollars.

€ (7) The issuer must apply for and obtain the written approval of

the commissioner prior to making any offer or sale in this
state by filing an application prescribed by the commissioner,
a copy of the offering disclosure document, and any other
information or documents the commissioner may require,
together with a nonrefundable filing fee of one hundred fifty
dollars.

9 (8) All funds raised in the offering are placed in an escrow

|®

account until the total offering amount has been sold.

Provided; hoewevers that the The commissioner may by rHe of
wé%&s%e&nyseew&ywt*&ns&%eaw&&ybypee#seeuﬁ-yw
transaction; withdraw or further condition this exemption or waive
the conditions in paragraphs 5 and 6 ard +.

;hee#e+e+sa+ee#aseeu+&ye#e+ede+se+d+ﬁeem-p4+&neew&ha
Hmtted offering transactionad that the cemmissioner by
rHes ey adopt to torther the obrectives of compatbiiy wih e
exemptions from seeurities registration autherized by the Seeurities
Act of 1933 and uriHermity ameng the statess The issuer must file a
report of all offers and sales made in this state pursuant to
subdivision a or b on a form prescribed by the commissioner within
thirty days after the completion of the offering or expiration of the
twelve-month approval period, whichever occurs first.

The exemptions provided under subdivisions a; and b; are¢ € may
not be combined.

An exemption under this subsection is not available for the
securities of any issuer if the issuer or any promoter, officer,
director, manager, partner, or underwriter of the issuer:
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10.

(1) Has filed a registration statement that is the subject of a
currently effective registration stop order entered pursuant to
any federal or state securities law within five years prior to the
filing of the application required under this exemption.

(2) Has been convicted within five years prior to the filing of the
application required under this exemption of any felony or
misdemeanor in connection with the offer, purchase, or sale
of any security or any felony involving fraud or deceit,
including forgery, embezzlement, obtaining money under false
pretenses, larceny, or conspiracy to defraud.

(3) Is currently subject to any state administrative enforcement
order or judgment entered by any state securities
administrator or the securities and exchange commission
within five years prior to the filing of the application required
under this exemption or is subject to any federal or state
administrative enforcement order or judgment in which fraud
or deceit, including making untrue statements of material
facts, was found and the order of judgment was entered
within five years prior to the filing of the application required
under this exemption.

(4) Is subject to any federal or state administrative enforcement
order or judgment which prohibits, denies, or revokes the use
of any exemption from registration in connection with the
offer, purchase, or sale of securities.

(5) Is currently subject to any order, judgment, or decree of any
court of competent jurisdiction temporarily or preliminarily
restraining or enjoining, or is subject to any order, judgment,
or decree of any court of competent jurisdiction, permanently
restraining or enjoining, such part from engaging in or
continuing any conduct or practice in connection with the
purchase or sale of a security or involving the making of any
false filing with any state or with the securities and exchange
commission entered within five years prior to the filing of the
application required under this exemption.

(6) Has been or is the subject of any order issued by the United
States postal service that was entered within five years prior to
reliance on this exemption and alleged any fraudulent or
unlawful conduct.

|

Subdivision e does not apply if the commissioner determines, upon
a showing of good cause, that it is not necessary under the
circumstances that the exemption should not be denied.

The sale of capital stock of a corporation or membership interests of a
limited liability company ray be exempted by the seedrittes
commisstoner if the corporation or limited liability company is organized

under chapter 1030 6+ approved by the simaH bostess admirstaton as
guatfying for leans unrder secetion 502 of the Small Busiress Investment
Act of 1958; as amended: the statutes of this state or the sale of
memberships, including dues, in a nonprofit corporation incorporated

under chapter 10-24 may be exempted by the seedrities cemmmisstoner if
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11.

12.

13.

14.

15.

16.

the corporation or_limited liability company is organized and operated
for the primary purpose of promoting community development.

Any security issued in connection with an employees' stock purchase,
savings, pension, profit-sharing, a self-employed person's retirement
plan, or similar benefit plan: previgded; that the securties which fohd the
plar e+ are the subjeet of the plan are otherwise exempt pursuant te
secton 16-64-65.

The sale of a security issued by the United States, or the state of North
Dakota, or any political subdivision or instrumentality of the state of
North Dakota; provided, that the offer for sale and sale are made by an
official or employee of the issuer or of the Bank of North Dakota acting
in an official capacity and not for personal pecuniary profit, or by a
bank or similar financial association or institution or an official or
employee thereof solely as an accommodation to customers of such
association or institution and without asking or receiving a commission
or remuneration other than an accommodation fee not to exceed fifty
dollars in connection with the transaction.

The sale of capital stock or_membership interests of a venture capital
corporation or_limited liability company organized under chapter
10-30.1.

Any offer or sale of shares of capital stock issued by a professional
corporation or professional limited liability company which is organized
and operated pursuant to chapter 10-31.

The offer or sale of a security issued by the North Dakota education
association dues credit trust to members of the North Dakota education
association.

The distribution of a prospectus or similar disclosure document by an
issuer to "test the waters" with an offer of a security for the sole purpose
of discussing possible business strategies or economic development or
soliciting potential indications of interest from prospective purchasers if
the issuer:

a. Is organized under the laws of this state and operates its principal
place of business in this state or is a person who is a member of the
North Dakota private capital investment network or multistate
angel capital electronic network who has registered with the
commissioner and who offers, sells, purchases, or exchanges only
securities that are registered with the commissioner or the securities
and exchange commission.

b. Does not engage in or propose activities for petroleum exploration,
oil production, extractive mining, or any blind pool offering without
a specific business purpose.

c. Discusses potential business strategies and economic development
or solicits indications of potential interest in a project or business
only within a period of twelve months after receiving approval from
the commissioner and does not pay a commission or fee to any
person for soliciting a potential investor or prospective purchaser in
this state or involving a resident of this state unless the person who
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receives the commission or fee is registered as a dealer or sales
agent in this state.

Intends to file an application to register securities in this state or to
receive approval for an exemption under subsection 9 and the issuer
intends to offer and sell securities described in section 3(a)ll of the
federal Securities Act of 1933, in regulation A or rule 504 of
regulation D of the securities and exchange commission, in a small
corporate offering registration, or in a state or federal securities
registration for a private placement involving only accredited
investors as defined by the securities and exchange commission.

Files a solicitation of interest form and copies of any advertising or

marketing materials, including scripts for use in telephone,

television, electronic, or computer publications, for approval by the

commissioner at least ten business days before the issuer begins
soliciting indications of interest from potential purchasers and at

least ten business days before publishing or distributing any

materials or information to any person.

Obtains approval of the commissioner for any amendments or
changes in filed forms, marketing materials, or advertisements at
least ten business days before distributing the amended marketing
materials or amended advertising information to any person.

Stops all communications with prospective investors made in
reliance on this exemption immediately after filing an application to
register or qualify the securities with the commissioner or with the
securities and exchange commission.

Does not accept money or sign completed contracts for sales of
securities with any person while soliciting indications of interest and
does not complete any sales of securities until at least ten business
days after completing a securities registration in this state.

Includes the name, address, and telephone number of the chief
executive officer of the issuer, a general description of the business
and products, and the following statements in any published notice,
marketing materials, or broadcast scripts:

NO MONEY OR OTHER CONSIDERATION IS BEING
SOLICITED AND NONE WILL BE ACCEPTED UNTIL
AFTER THESE SECURITIES ARE REGISTERED OR
QUALIFIED WITH THE SECURITIES
COMMISSIONER OF THIS STATE AND WITH THE
SECURITIES AND EXCHANGE COMMISSION.

NO SALES OF THESE SECURITIES WILL BE MADE
OR COMMITMENT TO PURCHASE ACCEPTED
UNTIL AFTER DELIVERY OF A PROSPECTUS THAT
INCLUDES ADDITIONAL INFORMATION ABOUT
THE OFFERING.

A PROSPECTIVE INVESTOR WHO EXPRESSES AN
INTEREST IN THIS INVESTMENT OR PROJECT IS
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NOT OBLIGATED OR COMMITTED TO INVEST
MONEY OR PURCHASE SECURITIES.

Does not know and, in the exercise of reasonable care, could not
have known that the issuer or any officer, director, ten percent
shareholder, promoter, partner, manager or agent of the issuer has:

1)

(2)

Been the subject of or filed a registration statement that is the
subject of a stop order, administrative enforcement order,
judgment, injunction, or restraining order issued by any

federal or state securities agency, any court of competent
jurisdiction, or the United States postal service and which
prohibits, denies, or revokes the registration, offer, sale, or
purchase of a security, franchise, commodity, or other

financial transaction or which involves fraud, deceit,

misstatements of material facts, forgery, embezzlement,
obtaining money under false pretenses, larceny, conspiracy to
defraud, or similar deceptive acts; or

Been convicted of any felony or misdemeanor involving the
offer, purchase, or sale of a security, franchise, commodity, or
financial transaction, or any felony or misdemeanor involving
fraud, deceit, forgery, embezzlement, obtaining money under
false pretenses, larceny, conspiracy to defraud, or a similar
financial crime.

An offer or sale of common stock, limited liability company membership

interests, or limited partnership interests by a person to a person or
other subscribers, not exceeding ten in number, for the sole purpose of
organization in this state, if the securities are not acquired for the
purpose of resale to others for a period of twelve months, advertising has
not been published or circulated in connection with the offer or sale, and

all sales are consummated within ten days after the date of organization.

Any offer or sale of a security by an issuer in a transaction provided all
of the following conditions are met:

a.

=

|©

Sales of securities may be made only to persons who are, or the
issuer reasonably believes are, accredited investors as defined in 17
CER 230.501(a) promulgated by the securities and exchange

commission.

The exemption is not available to an issuer that is in the
development stage that either has no specific business plan or
purpose or has indicated that its business plan is to engage in a
merger or acquisition with an unidentified company or companies,

or other entity or person.

The issuer reasonably believes that all purchasers are purchasing
for investment and not with the view to, or for, sale in connection
with a distribution of the security. Any resale of a security sold in
reliance of this exemption within twelve months of sale must be
presumed to be with a view to distribution and not for investment,
except a resale pursuant to a registration statement effective under
section 10-04-04 or to an accredited investor pursuant to an
exemption available under subsection 5.
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d. (1) The exemption is not available to an issuer if the issuer, any
of the issuer's predecessors, any affiliated issuer, any of the
issuer's directors, officers, general partners, beneficial owners
of ten percent or more of any class of its equity securities, any
of the issuer's promoters presently connected with the issuer
in any capacity, any underwriter of the securities to be
offered, or any partner, director, or officer of such
underwriter:

(a) Within _the last five vyears, has filed a registration
statement that is the subject of a currently effective
registration stop order entered by any state securities
administrator or the securities and exchange
commission:;

(b) Within the last five years, has been convicted of any
criminal offense in connection with the offer, purchase,
or sale of any security, or involving fraud or deceit;

(c) Is__currently subject to any state or federal
administrative enforcement order or judgment, entered
within the last five years, finding fraud or deceit in
connection with the purchase or sale of any security; or

(d) Is currently subject to any order, judgment, or decree of
any court of competent jurisdiction, entered within the
last five vyears, temporarily, preliminarily, or
permanently restraining or_enjoining such party from
engaging in or continuing to engage in any conduct or
practice involving fraud or deceit in connection with the
purchase or sale of any security.

(2) Paragraph 1 does not apply if:

(a) The party subject to the disqualification is licensed or
registered to conduct securities-related business in the
state in which the order, judgment, or decree creating
the disqualification was entered against such party:

(b) Before the first offer under this exemption, the state
securities administrator, or the court or regulatory
authority that entered the order, judgment, or decree,
waives the disqualification; or

(c) The issuer establishes that it did not know and in the
exercise of reasonable care, based on a factual inquiry,
could not have known that a disqualification existed
under this subdivision.

e. (1) A general announcement of the proposed offering may be
made by any means.

(2) The general announcement must include only the following

information, unless additional information is specifically
permitted by the commissioner:
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|
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(a) The name, address, and telephone number of the issuer
of the securities;

(b) The name, a brief description, and price, if known, of
any security to be issued;

(c) A brief description of the business of the issuer in
twenty-five words or less;

(d) The type, number, and aggregate amount of securities
being offered;

(e) The name, address, and telephone number of the
person to contact for additional information; and

(f) A statement that:

[1] Sales will only be made to accredited investors:

[2] No money or other consideration is being
solicited or will be accepted by way of this general
announcement; and

[3] The_securities have not been registered with or
approved by any state securities agency or the
securities and exchange commission and are being
offered and sold pursuant to an exemption from

registration.

The issuer, in connection with an offer, may provide information in
addition to the general announcement under subdivision e, if such
information:

(1) Is delivered through an electronic data base that is restricted
to persons who have been prequalified as accredited investors;
or

(2) Is delivered after the issuer reasonably believes that the
prospective purchaser is an accredited investor.

Telephone solicitation is not permitted unless prior to placing the
call, the issuer reasonably believes that the prospective purchaser to
be solicited is an accredited investor.

Dissemination of the general announcement of the proposed
offering to persons who are not accredited investors does not
disqualify the issuer from claiming the exemption.

The issuer shall file with the commissioner a notice of transaction, a
consent to service of process, a copy of the general announcement,
and a nonrefundable filing fee of one hundred dollars within fifteen
days after the first sale in this state.

The offer or sale of a security issued by an organization organized under
and operated in compliance with chapter 10-06.1.
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SECTION 6. AMENDMENT. Section 10-04-07.1 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-07.1. Registration by announcement -Secondary.

1.

Securities that have been outstanding and in the hands of the public for
not less than one year as the result of prior original registration in North
Dakota or through securities and exchange commission registration, by
the issuer, or by the underwriter on behalf of an issuer, are entitled to
registration by announcement in the manner and subject to the
conditions provided by this section.

In addition to the foregoing, stock, having equal voting rights with
other classes, of life insurance companies may also qualify for
registration under this section provided the company has been in
continuous operation for twenty years immediately preceding the date of
filing for registration and provided further that in addition to supplying
the information required by subdivisions a through ¢ of subsection 2 the
applicant can supply all of the following:

a. A balance sheet and an earnings statement showing statutory net
earnings after all dividends (returned premiums) to policyholders
and after all expenses including state and federal income taxes for
the fiscal period ended not more than twelve months prior to the
fiing date upon which either an unqualified or a qualified opinion
has been expressed by a certified public accountant; provided,
however, that any qualification of opinion relates only to generally
accepted principles of accounting which may have been modified to
meet the reporting requirements of the various state insurance
departments.

b. Such balance sheet separates the surplus account into its component
parts and shows a positive balance in the accumulated unrestricted
retained earnings account, on statutory basis.

c. Earnings statements for the four fiscal years immediately preceding
the beginning date of the earnings statement required in subdivision
a prepared by the same certified public accountant showing
statutory net earnings after the deductions enumerated in
subdivision a for each fiscal year; provided, however, that these
statements need not be accompanied by an unqualified or a
gualified opinion of the certified public accountant unless such
certified public accountant did actually perform an audit of the
company for any year or years covered by the earnings statements
in which case the requirements of subdivision a apply for the year
or years so audited.

d. A statement prepared by a certified public accountant or actuary
showing a net gain in insurance in force for each of the last five
fiscal years.

Securities entitled to registration by announcement may be registered
only by a dealer registered in the office of the commissioner as provided
for in section 10-04-10 by filing in the office of the commissioner a

written announcement of intention to trade in the securities; whieh



22

Chapter 92 Corporations

annedrcement may be given by telegram sent to the commissioner by
the dealer; containing the following:

a. Name of issuer and location of the headquarters or principal office.

b. A brief description of the security, including price and current
earnings.

c. A statement that the securities have been outstanding and in the
hands of the public not less than one year as aforesaid.

d. A statement that a balance sheet not more than twelve months old
has beer of wiH be maHed to the commssioner.

e. A statement that the security has been registered in North Dakota
or by the securities and exchange commission.

The filing of such announcement in the office of the commissioner
constitutes the registration of the security, unless advised to the contrary
within forty-eight hours or advised to furnish additional information, and
such dealer shall pay to the commissioner a filing fee of twenty-five
dollars withir thity-stx hours after the te of suweh HHAg. Upon
registration, such securities may be sold in this state for a period of one
year from date of registration by registered dealers at a price or prices
reasonably related to the current market price of such security at the
time of sale, subject, however, to any and all rights and authority
granted the commissioner and to any person or purchaser under chapter
10-04, in respect of securities registered in the office of the commissioner
by description or qualification. No security registered under this section
shall be sold directly or indirectly for the benefit of the issuer, or an
underwriter of such securities, or for the promotion of any scheme or
enterprise with the intent of violating or evading any provision of this
chapter; provided, that no security, the registration of which has been
revoked by the commissioner, or application for registration of which
has been denied by the commissioner, or withdrawn by the applicant,
shall be registered under this section.

Nothitng tr this secten shalt be held or construed to reguire registation
of seeurittes under this seetion after sald seedrities have been registered
by deseription of qualification as previded i seeten 100404 or
10-04-08 for ene year after registratter: Securities registered pursuant to
section 10-04-07 or 10-04-08 become eligible for trading in the secondary
market at current market prices upon completion of the original offering
when said securities are outstanding and in the hands of the public and
remain so until the end of the registration year when renewal for
secondary is permissible. Notification of completion of initial offering
should be sent to the commissioner when the offering is completed
requesting change to secondary.

SECTION 7. AMENDMENT. Section 10-04-08 of the North Dakota

Century Code is amended and reenacted as follows:

10-04-08. Registration by qualification. Securities required to be registered

by qualification under this chapter before they may be sold in this state must be
registered as provided in this section. Application for registration of securities by
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gualification must be made by the issuer of the securities or by a registered dealer by
filing in the office of the commissioner:

1. An application for registration which must be made in writing or on
forms prescribed by the commissioner and which must contain the
following information and be accompanied by the following documents:

a. With respect to the applicant or issuer and any significant
subsidiary: its name, address, and form of organization; the state of
foreign jurisdiction and date of its organization; the general
character and location of its business; a general description of its
physical properties and equipment; and a statement of the general
competitive conditions in the industry or business in which it is or
will be engaged.

b. With respect to every director and officer of the issuer, or person
occupying a similar status or performing similar functions: the
person's name, address, and principal occupation for the past five
years; the amount of securities of the issuer held by the person as of
a specified date within thirty days of the filing of the application for
registration; the amount of the securities covered by the application
for registration to which the person has indicated an intention to
subscribe; and a description of any material interest in any
transaction with the issuer or any subsidiary effected within the past
three years or proposed to be effected.

c. With respect to persons covered by subdivision b: the remuneration
paid during the past twelve months and estimated to be paid during
the next twelve months, directly or indirectly, by the issuer to all
those persons in the aggregate.

d. With respect to any person owning of record, or beneficially if
known, ten percent or more of the outstanding shares of any class
of equity security of the issuer: the information specified in
subdivision b other than the person's occupation.

e. With respect to every promoter if the issuer was organized within
the past three years: the information specified in subdivision b, any
amount paid to the promoter within that period or intended to be
paid to the promoter, and the consideration for any such payment.

f.  With respect to any person on whose behalf any part of the offering
iIs to be made in a nonissuer distribution: the person's name and
address; the amount of securities of the issuer held by the person as
of the date of the filing of the application for registration; a
description of any material interest in any transaction with the
issuer or any subsidiary effected within the past three years or
proposed to be effected; and a statement of the person's reasons for
making the offering.

g. The title, kind, classes, and amount of securities to be offered in this
state; the proposed offering price to the public or the method by
which it is to be computed; any variation therefrom at which any
proportion of the offering is to be made to any person or class of
persons other than the underwriters, with a specification of any such
person or class; the basis upon which the offering is to be made if



24

Chapter 92 Corporations

otherwise than for cash; the maximum amount of commission or
other form of remuneration to be paid in cash or otherwise, directly
or indirectly, for or in connection with the sale or offering for sale
of such securities; the estimated aggregate underwriting and selling
discounts or commissions and finders' fees, including separately
cash, securities, contracts, or anything else of value to accrue to the
underwriters or finders in connection with the offering, or, if the
selling discounts or commissions are variable, the basis of
determining them and their maximum and minimum amounts; the
estimated amounts of other selling expenses, including legal,
engineering, and accounting charges and a statement as to what
person, corporation, or limited liability company shall be
responsible for payment of the same; the name and address of every
underwriter and every recipient of a finder's fee; a copy of any
underwriting or selling-group agreement pursuant to which the
distribution is to be made, or the proposed form of any such
agreement whose terms have not yet been determined; and a
description of the plan of distribution of any securities which are to
be offered otherwise than through an underwriter.

The estimated cash proceeds to be received by the issuer from the
offering; the purposes for which the proceeds are to be used by the
issuer; the amount to be used for each purpose; the amounts of any
funds to be raised from other sources to achieve the purposes
stated; the sources of any such funds; and, if any part of the

proceeds is to be used to acquire any property, including goodwill,

otherwise than in the ordinary course of business, the names and
addresses of the vendors, the purchase price, the names of any
persons who have received commissions in connection with the
acquisition, and the amounts of any such commissions and any

other expense in connection with the acquisition.

A description of each and every stock option or other security
option outstanding, or to be created in connection with the offering,
including the price at which such options may be exercised together
with the amount of any such options held or to be held by every
person.

The capitalization and long-term debt of the issuer and any
subsidiary, including a description of each security outstanding or
being registered or otherwise offered, and a statement of the amount
and kind of consideration for which the issuer or any subsidiary has
issued any of its securities within the past two years or is obligated
to issue any of its securities.

The dates of, parties to, and general effect concisely stated of, every
management or other material contract made or to be made
otherwise than in the ordinary course of business if it is to be
performed in whole or in part at or after the filing of the application
for registration or was made within the past two years, together with
a copy of every such contract; and a description of any pending
litigation or proceeding to which the issuer is a party and which
affects its business or assets.

A detailed statement showing the items of cash, property, services,
patents, goodwill, and any other consideration for which any
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securities of the issuer have been within two years or are to be
issued in payment.

A copy of any prospectus, pamphlet, circular, form letter,
advertisement, or other sales literature intended as of the effective
date to be used in connection with the offering.

A specimen or copy of the security being registered; a copy of the
issuer's articles of incorporation and bylaws, as currently in effect;
and a copy of any indenture or other instrument covering the
security to be registered.

A balance sheet of the issuer as of a date within four months prior
to the filing of the application for registration; a profit and loss
statement and analysis of surplus for each of the three fiscal years
preceding the date of the balance sheet and for any period between
the close of the last fiscal year and the date of the balance sheet, or
for the period of the issuer's and any predecessors' existence if less
than three years; and, if any part of the proceeds of the offering is
to be applied to the purchase of any business, the same financial
statements which would be required if the business were the
registrant.

Other states in which it is proposed to offer the securities for sale to
the public; other states in which the securities are eligible for sale to
the public; states which have refused, by order or otherwise, to
render the securities eligible for sale to the public or have revoked
or suspended the right to sell the securities, or in which an
application for registration has been withdrawn; and, if application
has been made to register the securities under the Federal Securities
Act of 1933, the date upon which the application to register the
securities was first filed, and a statement as to whether registration
under that Act is effective, and if so, the effective date.

Such additional information as the commissioner requires by rule or
order or may subsequently request.

Payment of a registratter filing fee for each security or class of
security to be registered as follows:

a. One-tenth of one percent of the first seven hundred fifty
thousand dollars of the aggregate offering price of each
security or class of security to be registered.

b. One-twentieth of one percent of any amount in excess of
seven hundred fifty thousand dollars of the aggregate offering
price of each security or class of security to be registered.

c. In no event may such registratton filing fee be less than one

hundred dollars for each security or class of security to be

registered. If the application for registratten filing is denied,

such registratton filing fee less the actual cost to the state of
processing and investigating as determined by the
commissioner must be returned to the applicant.
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Provided, further, that any applicant may register additonat
increase the aggregate amount of securities under this
subdivision before the expiration of one year from the date of
the registratien certificate of effectiveness at the same reduced
fee, which must be computed as provided in paragraphs +
subdivisions a and 2 b as a separate fee for each additional
amount registered, as if the additional securities had been
included in the other registration of that year, registration year
and not calendar year.

& e. For the renewal of the registration of securities for additional
periods of one year there must be paid a renewal fee of one
hundred dollars.

b & FEach openend management companys ubtt investrment trush
ard face ameunt cedtificate companys as defired 1 the
lrrestment Company Act of 1940 {RPub- = 76768 54 Stat
89 b U5 88a4 et seq] may register an irdelite
rHRBer or amount of seeurittes by meluding on the facinrg
sheet of HS registabon steterment a dectaraten that an
indefinite rumber or amount of securities is berg registered
by sueh registraton statement

2 At the tme a declaration is fHed there must be patd a
regrstaten fee of fve hondred detars-

£ Provideds further that these issuers of severat classes of soeh
seegfrittes may et combine the registration of several classes:

&4y Eaeh openend manragement companiys ubpit investment trush
and face amount ceriftcate company; as defired i the
lrrestment Company Aet of 1940 [Pub- - 76-768; 54 Stat
39 15 U-S-C- 88a1 et seqd having an eHeetive registration
staterrert relatig B an indefirie romber of ameont of
seeurittes shall within shdy days after the end of any fiseat
yea+r and after the registratton IS termirateds He a report of
the aggregate public offering price of securities sold 1 this
state durirg the fseatl year and shall pay a Hinrg fee of
ore-twentieth of enre percent of sueh ameunt but ir Ae case
may sueh Hhng fee be less than ene hundred delars nrer mere
than bwe horered iy debarss Fathere te e the report and
fee is cause for the issuance of a step erder

If the applicant is not domiciled in this state and is not a corporation or
limited liability company organized or authorized to transact business
under the laws of this state, a consent to service of process conforming
to the requirements of section 10-04-14.

The commissioner may by rule or order require as a part of the
application for registration under this section that a prospectus
containing any designated part of the information specified in
subsection 1 be submitted to the commissioner and the same prospectus
must be sent or given to each person to whom a sale or an offer to sell is
made. The commissioner may by rule or otherwise permit the omission
of any item of information or document from any application for
registration. In all cases in which an application is filed to register
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securities and a registration statement covering the same securities has
been filed with the federal securities and exchange commission, a copy of
the registration statement so filed must be accepted by the commissioner
in lieu of the information specified in subdivisions a through q of
subsection 1, except that it must be accompanied by a statement of the
amount of such securities to be offered in this state. All of the
statements, exhibits, or documents of every kind required under this
section must be certified by the applicant or the issuer or any person
having knowledge of the facts. An applicant may, with the consent of
the commissioner, amend or withdraw an application and any or all
statements, exhibits, or documents filed therewith under this section at
any time prior to the registration or prior to any offering and sale of the
securities sought to be registered or the entry of an order denying the
registration of such securities, but in no event may the registratier fee be
returned.

Registration under this section is effective for a period of one year; except that the
etfectiveness of a registration for an indefinite rumber or amoeunt of securities under
patragraph 1 of subdiviston b of subsection 2 shall continue unrtd terminated by etther
the cemmissioner or the issuer by Hing within enre hundred twenty days ef the end
of s fiseat year; an updated prospectys; a balanee sheet and a statement of reoeme
of the issuer.

SECTION 8. AMENDMENT. Section 10-04-08.1 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-08.1. Authority of commissioner as te registration of seeurities The

right to sell securities in this state shall not be granted in any case where it appears
to the commissioner that the sale of such securities would work a fraud or deception
on purchasers or the public, or that the proposed disposal of the securities is on
unfair terms, or if the proposed plan of business of the applicant appears to be
unfair, unjust, or inequitable. When the commissioner deems it necessary the
commissioner has power, in connection with pending applications and at the expense
of the applicant, to require the applicant to furnish additional information, to order
appraisals, audits, or other examinations and reports, and, where the applicant is the
issuer of the securities, or the proposed sale is to be on behalf of the issuer, to make
an investigation of the books, records, property, business, and affairs of such issuer.

Upon compliance with all the provisions of this chapter relating to
applications for approval or registration by qualification and the requirements of the
commissioner, the commissioner shall either approve or register such securities or if
the commissioner is of the opinion that sale of the securities would be contrary to the
provisions of this section, the commissioner shall deny the application. The
commissioner has power to place such conditions, limitations, and restrictions on
any approval or registration as may be necessary to carry out the purposes of this
chapter. Registration or_approval must be by entry in the register of securities,
which entry must show the securities approved or registered and for whom approved
or registered, and the conditions, limitations, and restrictions, if any, or shall make
proper reference to a formal order of the commissioner on file showing such
conditions, limitations, and restrictions. Included among any other reasonable
conditions, limitations, and restrictions which the commissioner may deem necessary
are the following:

1. The commissioner may by rule, order, or directive require that any
security issued or to be issued to a promoter for a consideration different
from the public offering price, or to any person for a consideration other
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than cash, be deposited in escrow with the commissioner or some other
depository satisfactory to the commissioner under an escrow agreement
that the owners of such securities shall not be entitled to sell or transfer
such securities or to withdraw such securities from escrow until all other
stockholders who have paid for their stock in cash shall have been paid
a dividend or dividends aggregating not less than six percent of the initial
offering price shown to the satisfaction of the commissioner to have been
held actually earned on the investment in any common stock as held. In
case of dissolution or insolvency during the time such securities are held
in escrow, the owners of such securities shall not participate in the assets
until after the owners of all other securities have been paid in full.

The commissioner may by rule, order, or directive require that all the
proceeds from the sale of the approved or registered security be
impounded until the issuer receives a specified amount of funds, which
amount shall be determined by the commissioner.

The commissioner may refuse to allow the granting of any stock options
to any person, but if such an option is allowed, the commissioner may
prescribe that the price at which the option can be exercised shall be
increased each year in which it is not exercised in an amount to be
determined by the commissioner and that the option shall lapse
altogether after a specified period to be set by the commissioner.

If any stock is given for past services or consideration, the commissioner
may require that the issuer submit to the commissioner a strict and
comprehensive evaluation of such past services or consideration and
may limit the amount of stock so given in order that it is commensurate

with the value of the past services and in no case shall the commissioner
allow stock to be given for future services.

The commissioner may limit the price at which the securities, either of
par or no par value, may be sold, and if such securities are quoted by a
recognized quotation list such price shall be limited to an amount not
unreasonably in excess of the amount quoted.

The commissioner may by rule, order, or directive limit compensation,

and all other expenses paid or incurred, directly or indirectly, in

connection with the organization, approval, registration, or sale of

securities, to an amount not in excess of compensation paid or expenses
incurred in connection with the organization, approval, registration, or

sale of similar securities.

If more than one class of stock is issued and one class of stock is issued
for the purpose of giving preference as to dividends, the commissioner
may require that a greater consideration, commensurate with the value
of the dividend preference, be paid per share for such stock.

The commissioner may by rule, order, or directive require that any
security approved or registered be sold only on a specified form of
subscription or sale contract, and that a signed or conformed copy of
each contract be filed with the commissioner or preserved by the
corporation,_partnership, or limited liability company for any period up

to three years specified in the rule ef, order, or directive.
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9.

10.

So long as the approval or registration is effective, the commissioner
may by rule or order require the person who filed for approval or

registration to file reports, not more often than quarterly, to provide
reasonably current information upon the matters contained in the

application or registration statement, and to disclose the progress of the
offering.

The commissioner has the authority to disapprove an application for
approval or registration of any security when it is established that one or
more of the promoters are not of good business reputation or character.

The provisions of this section do not apply to a federal covered security.

SECTION 9. AMENDMENT. Section 10-04-08.2 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-08.2. Advertising matter - Regulations.

1.

No circular, prospectus, advertisement, form or market letter, report,
document, pamphlet, leaflet, script, or other written or printed matter, or
any communication by radio, television, or similar communications
media, hereinafter referred to as advertising matter, used in connection
with the offer, sale, e+ purehase ef or rendering investment advice with
respect to any security in this state shall be published, circulated,
distributed, broadcast, or caused to be published, circulated, distributed,
or broadcast in any manner unless and until such advertising matter
shall have been filed with the commissioner at least five business days
prior to its first publication, circulation, distribution, or broadcast, unless
such advertising matter pertains to a security or transaction exempted in
10-04-05 or 10-04-06, relates to a federal covered security, or is used by
a federal covered adviser.

The commissioner may by rule or order and subject to such terms and

conditions as may be prescribed therein exempt any advertising matter
from the filing requirement imposed under subsection 1 if the

commissioner finds that the imposition of the filing requirement is not
necessary or appropriate in the public interest or for the protection of
investors.

The commissioner has the power to disapprove any advertising matter
filed pursuant to subsection 1, which the commissioner deems in conflict
with the purposes of this chapter.

Nothing in this section or section 10-04-04 shall be construed to prohibit
the publication or distribution to the public of a preliminary
prespectyses of pretimtnary StHRMary prespectuses uhder the Seedfities
Act of 3933; as amended prospectus, provided that no solicitation is
made or order or conditional order accepted prior to registration in this
state, and provided also that, unless the preliminary prospectus relates to
a federal covered security, the following legend appears on each such
prospectus or preliminary prospectus:

A registration statement relating to these securities has been filed
with the seeurtes aRd excharge cemmission but has not yet
become effective. Information contained herein is subject to
completion or amendment. These securities may not be sold nor
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may offers to buy be accepted prior to the time the registration
statement becomes effective. This prospectus shall not constitute an
offer to sell or the solicitation of an offer to buy nor shall there be
any sale of these securities in any state in which such offer,
solicitation, or sale would be unlawful prior to registration or
guatfeattorr approval under the securities laws of any such state.

SECTION 10. AMENDMENT. Section 10-04-08.3 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-08.3. Unlawful representations concerning registration or exemption.

1.

Neither the fact that an application for approval under sections 10-04-05
or 10-04-06 or registration under sections 10-04-07, 10-04-07.1,
10-04-08, or 10-04-10 or a notice filing under section 10-04-08.4 has
been filed nor the fact that a security or person is effectively approved or
registered constitutes a finding by the commissioner that any document
filed under this chapter is true, complete, and not misleading. Neither
any such fact nor the fact that an exemption or exception is available for
a security or a transaction means that the commissioner has passed in
any way upon the merits or qualifications of, or recommended or given
approval to, any security, transaction, or person.

It is unlawful to make, or cause to be made, to any prospective
purchaser, customer, or client any representation inconsistent with
subsection 1.

SECTION 11. Section 10-04-08.4 of the North Dakota Century Code is
created and enacted as follows:

10-04-08.4. Federal coveredsecurity. A federal covered security may be

offered and sold in this state without reqistration, subject to the following:

1.

Any federal covered security that is subject to section 18(b)(2) of the
Securities Act of 1933, as amended, may be offered and sold upon the

filing of:

a. A copy of the issuer's reqgistration statement or a notice of intent in
writing or electronically for an indefinite or definite dollar amount
for each security or class of security on a form prescribed by the
commissioner with a consent to service of process.

=

If the notice filing is for a definite dollar amount, at the time of the

initial notice filing the issuer shall pay a nonrefundable filing fee of
one-tenth of one percent of the first seven hundred fifty thousand
dollars and one-twentieth of one percent of any amount in excess of
seven hundred fifty thousand dollars of the aggregate offering price
of each security or class of security. In no event, however, may
such filing fee be less than one hundred dollars for each security or
class of security.

If the notice filing is for an indefinite dollar amount, at the time of
the initial notice filing the issuer shall pay a nonrefundable filing fee
of five hundred dollars for each security or class of security.

|9
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A notice filing for a definite dollar amount may be increased before
the expiration of one vyear from the date of the certificate of
effectiveness at the same reduced fee, which must be calculated as
provided in subdivision b as a separate fee for each additional
amount.

A notice filing for a definite dollar amount may be renewed for
additional periods of one year by filing, at least fifteen days prior to
its expiration, a renewal and sales report notice with a fee of one
hundred dollars to renew the unsold balance.

|®

ad

A notice filing for an indefinite dollar amount may be renewed by
filing, within sixty days following the issuer's fiscal year, a renewal
and sales report notice with a fee of one-twentieth of one percent of
the amount of securities sold in this state during the period of the
notice filing being renewed. In no case may such fee be less than
one hundred dollars nor more than two hundred fifty dollars.

g. A notice filing may be terminated by the issuer upon providing the
commissioner a notice of such termination.

|=

The provision for each security or class of security in this subsection
is effective when the federal reqgistration statement becomes effective
with the securities and exchange commission or the date the notice
of intent is received by the commissioner, whichever is later. A
filing notice for a definite dollar amount is effective for a period of
one year from the date of effectiveness.

A copy of any document filed with the securities and exchange
commission as the commissioner may require.

Any federal covered security that is subject to section 18(b)(4)(D) of the
Securities Act of 1933, as amended, may be offered and sold upon a

filing of:

a. A notice of intent is filed in writing on SEC form D or other
prescribed form with a consent to service of process and a
nonrefundable filing fee of one hundred dollars within fifteen
calendar days after the first sale in this state.

=

A copy of any document filed with the securities and exchange
commission as the commissioner may require.

c. The notice filing is effective for a period of one year from the date
the filing is received by the commissioner.

For any security offered or sold under this subsection, no commission or
other remuneration may be paid, either directly or indirectly, for
soliciting any prospective buyer in this state, except to a dealer and agent
registered in accordance with section 10-04-10.

The commissioner, by rule or otherwise, may require the filing of a
notice or any document filed with the securities and exchange
commission under the Securities Act of 1933 with respect to a federal
covered security under section 18(b)(3) or 18(b)(4) of the Securities Act
of 1933, together with a filing fee.
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The commissioner may issue a stop order suspending the offer and sale
of a federal covered security, except a federal covered security under
section 18(b)(1) of the Securities Act of 1933, as amended, if it is found
to be in the public interest or there is a failure to comply with any of the
provisions stated in this section.

SECTION 12. AMENDMENT. Section 10-04-09 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-09. Suspension or revocation of registration of securities. The
commissioner may revoke the registration of any securities registered under this
chapter if, after a hearing or opportunity for hearing as provided in section 10-04-12,
the commissioner finds that any provisions of this chapter or any rule, order, or
condition lawfully imposed under this chapter has been violated, or if the
commissioner finds any of the following:

1. The sale of such securities would work or tend to work a fraud, or
deception upon the purchasers thereof or the public, or that the disposal
of the securities is on unfair terms, or if the plan of business of the
applicant appears to be unfair, unjust, or inequitable.

2. The issuer of such securities is insolvent, or has violated any of the
provisions of this chapter or any order of the commissioner of which
such issuer has notice, or does not conduct its business in accord with
law.

3. The issuer of such securities has made any fraudulent representations in
any prospectus or in any circular or other literature that has been
distributed concerning the issuer or its securities.

4. The issuer of such securities has refused to permit an examination into
its affairs as provided in this section or has failed to furnish the
commissioner any further information required pursuant to this section.

5. Securities registered by description were not entitled to registration by
description.

6. No action may be brought under this section by the commissioner after
ten years from the date of the alleged violation.

If the commissioner has reasonable grounds to believe that the registration of
any securities registered under this chapter should be revoked upon any ground
specified in this section, the commissioner or the commissioner's agent may conduct
an examination into the affairs of the issuer of such securities; provided, that the
commissioner or the commissioner's agent may conduct such an examination only if
the information sought by such examination could not be obtained from other
readily available sources. In making any such examination, the commissioner or the
commissioner's agent shall have access to and may compel the production of all the
books and papers of an issuer and may administer oaths to and examine the officers
and any employees of such issuer as to its business and affairs. They may also
require a balance sheet exhibiting the assets and liabilities of any such issuer or the
issuer's income statement, or both, to be certified to by a certified public accountant.
Whenever the commissioner may deem it necessary in connection with any such
examination, the commissioner may also require such balance sheet or income
statement, or both, to be made more specific in such particulars as the commissioner
shall point out or to be brought down to the latest practicable date. Such
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examination shall be made at the office of the commissioner, unless the issuer or a
registered dealer requests that the examination be made at some other place, in
which case the person making such request may be required by the commissioner to
advance sufficient funds to pay the actual expenses of such investigation.

If the commissioner has reasonable grounds to believe that the registration of
any securities under this chapter should be revoked on any ground specified in this
section, the commissioner may enter an order suspending the registration of such
securities pending an examination into the affairs of the issuer of such securities or
pending a hearing or opportunity for hearing as provided in section 10-04-12;
provided, that no such suspension order shall be effective for more than thirty days
and such an order, if not withdrawn by the commissioner within thirty days, shall
automatically terminate thirty days after the date of its issuance. Such suspension
order shall state specifically the grounds for its issuance. Upon the entry of an order
suspending the registration of any securities or of an order withdrawing a suspension
order previously issued, the commissioner shall send a copy of such order to the
issuer of such securities and to al registered deaters by mat of by telegraphs e+ by

tetephene; confirmed 1 writing.

If the commissioner finds, after a hearing or opportunity for hearing as
provided in section 10-04-12, that there are grounds for revoking the registration of
certain securities, the commissioner may enter in the register of securities an order
revoking the registration of such securities. Such order shall state specifically the
grounds for its issuance. Upon the entry of an order revoking the registration of
securities, the commissioner shall send a copy of such order to the issuer of such
securities and te al registered dealers by mat; of by telegraph; of by t
eenfirmed tr writirg. No order revoking the registration of securities shall invalidate
any sale of such securities made prior to the entry of such order.

SECTION 13. AMENDMENT. Section 10-04-10 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-10. Registration of dealers, satesmenagents ard investment advisers,
and investment adviser representatives; notice filings by federal covered advisersA
dealer or satesmar agent may not offer for sale or sell any securities within or from
this state, except in transactions exempt under section 10-04-06, unless registered as
a dealer or satesman agent pursuant to the provisions of this section.

1. Dealers. Application for registration as a dealer may be made by any
person eighteen years of age or older. Such application for registration
must be made in writing or_electronically in a form prescribed by the
commissioner, must be signed by the applicant, duly verified by oath,
must be filed in the office of the commissioner, and must contain the
following information:

a. The name of the applicant.

b. The address of the principal place of business of the applicant and
the addresses of all branch offices, if any, of the applicant in this
state.

c. The form of business organization and the date of organization of
the applicant.

d. The names and business addresses of all members, partners,
officers, directors, trustees, or managers of the applicant; a
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statement of the limitations, if any, of the liability of any partner,
member, manager, or trustee; and a statement setting forth in
chronological order the occupational activities of each such partner,
member, officer, director, trustee, or manager during the preceding
ten years.

e. A Drief description of the general character of the business
conducted or proposed to be conducted by the applicant.

f. A list of any other states in which the applicant is registered as a
dealer, and, if registration of the applicant as a dealer has ever been
refused, canceled, suspended, or withdrawn in any state, full details
with respect thereto.

g. Whether the applicant is registered as a dealer under the Securities
Exchange Act of 1934 or any act in amendment thereof and
whether any such registration of the applicant has ever been denied,
revoked, or suspended or is then the subject of proceedings for
revocation or suspension by the securities and exchange
commission.

h. The names of all organizations of dealers or brokers of which the
applicant is a member or before which any application for
membership on the part of the applicant is then pending, and
whether any such membership of the applicant has ever been
denied, revoked, or suspended or is then the subject of proceedings
for revocation or suspension.

I.  The names of any securities exchange of which the applicant or any
of its partners, officers, directors, trustees, members, managers, or
employees is a member, and whether any such membership has
ever been denied, revoked, or suspended or is then the subject of
proceedings for revocation or suspension.

j. A financial statement or balance sheet, prepared in accordance with
standard accounting practice, showing the financial condition of the
applicant as of the most recent practicable date prior to the date of
such application, such financial statement or balance sheet to be
certified to by an independent certified public accountant, or by a
responsible officer or member of said applicant as the commissioner
may require. A dealer that is registered under the Securities
Exchange Act of 1934 may satisfy this requirement by filing with
the commissioner the dealer's most recent financial statements
prepared under such Act.

k. Whether the applicant or any officer, director, partner, member,
trustee, or manager of the applicant, has ever been convicted of a
felony or any misdemeanor other than minor highway traffic
offenses and, if so, all pertinent information with respect to any such
conviction.

[.  Any other information which the commissioner may by rule or
order require.

The commissioner may also require such additional information as
to the previous history, record, or association of the applicant, its
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officers, directors, employees, members, partners, managers, or trustees
as the commissioner deems necessary to establish whether or not the
applicant should be registered as a dealer under the provisions of this
law.

There must be filed with such application a written consent to the
service of process upon the commissioner in actions against such dealer,
conforming to the requirements of section 10-04-14, and payment of the
prescribed registration fee, which must be returned if registration is
refused.

When an applicant has fully complied with the provisions of this
subsection, the commissioner may register such applicant as a dealer
unless the commissioner finds that the applicant is not of good business
reputation, or is not solvent, or does not appear qualified by training or
experience to act as a dealer in securities.

Fhe Except as prohibited by the Securities Exchange Act of 1934,
the commissioner may require an indemnity bond e+ & depestt of eash
or other preperties approved by the cemmissierer running to the state of
North Dakota conditioned for the faithful compliance by the dealer and
the dealer's agents ard satesmen with all the provisions of this law and
for the faithful performance and payment of all obligations of the dealer
and the dealer's agents afdg satestef.

The bond e depesit must be of such type as may be approved by
the commissioner and must be in such amount as the commissioner
deems necessary to protect purchasers wher there s taker Hte
censteraton the volome of hustress ergaged w by the appheat and the
rober of salesmen employed by the appheant. Any such bond must
have as surety thereon a surety company authorized to do business in
this state. When the commissioner has registered an applicant as a
dealer, the commissioner shall notify the applicant of such registration.

Salesmern Agent. Application for registration as & satesmar an_agent
may be made by any individual eighteen years of age or older. Such
application for registration must be made in writing or_electronically in a
form prescribed by the commissioner, must be signed by the applicant
and by the registered dealer or issuer employing or proposing to employ
such applicant, duly verified by oath, must be filed in the office of the
commissioner and must contain the following information:

a. Name and residence and business address of the applicant.

b. Name of the dealer or issuer employing or proposing to employ the
applicant, unless the applicant is to be self-employed.

c. Naomes and addresses of three persens of whom the cemmissioner
ma-qu-u—we&steﬂ%ec—h&aet&&nébu&ne&sﬁeﬁuwmne#me

&= Applicant's age ard edueatier date of birth.

|2

Fhe All full and part-time work, self-employment, military service,
unemployment and full-time education for the period of ten years
immediately preceding the date of application. For all employment,
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include the nature of the employment and the names and addresses
of employers of the applicant fer the perted of ten years

immediately preceding the date of appheation.

e. Other state or federat laws urder A_list of the states or other
jurisdictions with which the applicant kas ever beesr is registered as
a dealer or sateswman agent of securities, and, if any such
registration has ever been refused, canceled, limited, suspended, or
revoked, full details with respect thereto.

f.  Whether the applicant has ever been convicted of or pled guilty or

nolo contendere in a domestic, foreign, or military court to a felony
or misdemeanor ether thah minrer kighway traffie oHenses; and #
se; all pertinent information with respect to any such conviction or

plea.

The commissioner shall require as a condition of registration that
the applicant, and, in the case of a corporation, limited liability
company, or partnership, all officers, directors, managers, governors, or
partners doing securities business in this state, pass a written
examination as evidence of knowledge of the securities business;
provided, that not more than two officers or managers of an issuer may
be registered as a satesman an agent for a particular original offering of
the issuer's securities without being required to pass such written
examination; and provided, further, that no such officer or manager may
again register within fwve three years as such satesman agent for this or
any other issuer without passing the written examination.

The commissioner may also require such additional information as
to the applicant's previous business experience as the commissioner
deems necessary to determine whether or not the applicant should be
registered as a satesman an agent under the provisions of this law. If &
satesman an_agent proposes to be self-employed, the salesmanr agent
shall specifically state the particular security or securities the salesman
agent proposes to sell in this state in the application, and if said security
or securities are exempt under section 10-04-05, or have been registered
by description under section 10-04-07, or have been registered by
announcement under section 10-04-07.1, or have been registered by
qualification under section 10-04-08, then the commissioner shall require
that said self-employed satesmar agent file an indemnity bond running
to the state of North Dakota conditioned for the faithful compliance by
said self-employed salesman agent with all the applicable provisions of
this chapter and for the faithful performance and payment of all
obligations hereunder. The bond must be in a form approved and in the
amount required by the commissioner. There must be filed with such
application payment of the prescribed registration fee, which must be
returned if registration is refused.

When an applicant has fully complied with the provisions of this
subsection, the commissioner may register such applicant as a satesman
an_agent unless the commissioner finds that such applicant is not of
good business reputation, or that the dealer named on the application is
not a registered dealer. When the commissioner has registered an
applicant as & salesmar an_agent, the commissioner shall immediately
notify the appheant dealer of such registration.
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Every registered dealer or issuer shall promptly notify the
commissioner of the termination of the employment by the dealer or
issuer of a registered satesman agent. Fhe registration of sueh salesman
shall avtematically be suspended Hrom the tme of termination ef such

thrtH the salesman nrotifies the commissioner of the
SEeSHaRS empteyent by another registered deater o+ issuer

Investment advisers.

a. It is unlawful for any person to transact business in this state as an
investment adviser unless:

(1) The person is registered under this chapter.

(2) The person's only clients in this state are investment
companies as defined in the Investment Company Act of
1940, other investment advisers, federal covered advisers,
dealers, banks, trust companies, savings and loan
associations, insurance companies, employee benefit plans
with assets of not less than one million dollars, and
governmental agencies or instrumentalities, whether acting for
themselves or as trustees with investment control, or other
institutional investors as are designated by rule or order of the
commissioner; or

(3) Such person is registered either under the laws of the state
where its principal place of business is located or with the
securities and exchange commission, if the investment adviser
has no place of business in this state and, during the
preceding twelve-month period has had not more than six
clients, other than those specified in paragraph 2, who are
residents of this state.

b. Application for registration as an investment adviser may be made
by any person eighteen years of age or older. Such application for
registration must be made in writing or_electronically in a form
prescribed by the commissioner, must be signed by the applicant,
duly verified by oath, must be filed in the office of the
commissioner, and must contain the following information:

(1) Name, residence, and business address of the applicant.

(2) If the applicant is a corporation, limited liability company, or
association, give full information as to agents officers,
partners, managers, and managing officers.

(3) Statement showirg each Hdhwduat ratred 15 of goed repute
aRd pessesses essenttal experence anrd edueattenr Information
concerning the educational and business background and
disciplinary history of all officers, directors, partners, control
persons, and owners of five percent or more of the investment
adviser.

(4) The plan and character of business, and the proposed method
of operation.
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(5) Such other information as may be required.

If the applicant is a foreign corporation, limited liability company,
or association, it shall file with its application:

(1) A copy of its articles.
(2) Certificate showing authorization to transact business.

The commissioner may also require such additional information as

to the previous history, record, or association of the applicant, its
officers, directors, employees, members, partners, managers, or
trustees, as the commissioner deems necessary to establish whether
or not the applicant should be registered as an investment adviser
under the provisions of this chapter.

There must be filed with such application:

(1) A written consent to the service of process upon the
commissioner in actions against the investment adviser
conforming to the requirements of section 10-04-14.

(2) Payment of the prescribed registration fee, which must be
returned if registration is refused.

(3) A financial statement or balance sheet, prepared in
accordance with standard accounting practice, showing the
financial condition of the applicant as of the most recent
practicable date prior to the date of such application, such
financial statement or balance sheet to be certified to by an
independent certified public accountant or by a responsible
officer or member of the applicant, as the commissioner may
require. An_investment adviser that maintains its principal
place of business in a state other than this state and that is
registered with and in compliance with such state's financial
reporting requirements may satisfy this requirement by filing
with the commissioner a copy of those financial statements, if
any, that are filed by the investment adviser with the state in
which it maintains its principal place of business.

Fhe Except as prohibited by the Investment Advisers Act of 1940,
the commissioner may require an indemnity bond ef a depest ef
cash ef ether properties appreved by the cemmissierer running to
the state of North Dakota conditioned for the faithful compliance
by the investment adviser and the investment adviser's
representatives with all the provisions of this law and for the faithful
performance and payment of all obligations of the investment
adviser and the investment adviser's representatives. The bond e+
depestt must be of such type as may be approved by the
commissioner and must be in such amount as the commissioner
deems necessary to protect persons in this state wher there is taken
e consideraton the volume of busthess engaged i by the
apphHeant and the rumber of persens who represent the applcant.
Any such bond must have as surety thereon a surety company
authorized to do business in this state.
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g. The commissioner may by rule provide for an examination; whieh
may be wrtten e+ orat of beth; to be taken by any class of or all
applicants, as well as persons who represent or will represent an
investment adviser in doing any of the acts which make the person
an investment adviser.

h.  When an applicant has fully complied with the provisions of this
subsection, the commissioner may register such applicant as an
investment adviser unless the commissioner finds that the applicant
is not of good business reputation or is not solvent.

i. A registrant as investment adviser shall notify the commissioner of
any change of address.

Federal covered adviser. Except with respect to a federal covered
adviser whose clients are those described in paragraph 2 of subdivision a
of subsection 3 or who meets the criteria of paragraph 3 of subdivision a
of subsection 3, it shall be unlawful for a person to transact business in
this state as a federal covered adviser unless such person has made a
notice filing with the commissioner consisting of a copy of those
documents that have been filed with the securities and exchange
commission as the commissioner may require by rule or otherwise and
the prescribed notice filing fee.

A notice filing is effective from receipt until the following May first.
It may be renewed by filing with the commissioner, prior to expiration,
those documents filed with the securities and exchange commission as
the commissioner may require by rule or otherwise, with the notice filing
renewal fee.

If the information contained in any document filed with the
commissioner is or becomes inaccurate or incomplete in any material
respect, the federal covered adviser shall file an amendment with the
commissioner whenever such amendment is filed with the securities and
exchange commission.

A notice filing may be terminated by a federal covered adviser by
filing a notice of termination with the commissioner.

Investment adviser representatives. Application for registration as an
investment adviser representative may be made by any person eighteen
years of age or older. The application for registration must be made
submitted in writing or_electronically in a form prescribed by the
commissioner, be signed by the applicant and if _applicable, by the
investment adviser employing or proposing to employ the applicant, be
duly verified by oath, be filed in the office of the commissioner, and
contain the following information:

a. Name, residence, and business address of the applicant.

b. Name of the investment adviser employing or proposing to employ
the applicant, unless the applicant is to be self-employed.

c. Applicant's age and educatton date of birth.
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d. Fhe All full and part-time work, self-employment, military service,
unemployment and full-time education for the period of ten years
immediately preceding the date of application. For all employment,
include the nature of the employment and the names and addresses
of employers of the applicant fe+r the pered eof ter years

IFethately preceding the date of the appheation.

e. Other state or federat laws whger A_list of the states or other
jurisdictions with which the applicant kas ever been is registered as
an investment adviser representative, and, if any registration has
ever been refused, canceled, limited, suspended, or revoked, full
details with respect thereto.

f.  Whether the applicant has ever been convicted of or pled guilty or
nolo contendere in a domestic, foreign, or military court to a felony
or misdemeanor ether thah miner kighway tafhe oHenses; and #
se; all pertinent information with respect to any such conviction or

plea.

There must be filed with the application payment of the prescribed
registration fee, which must be returned if registration is refused.

When an applicant has fully complied with the provisions of this
subsection, the commissioner may register the applicant as an investment
adviser representative unless the commissioner finds that: the applicant
is not of good business reputation e+; that the investment adviser named
in the application is not a registered investment adviser; or the federal
covered adviser named in the application has not made a notice filing
with the commissioner. When the commissioner has registered an
applicant as an investment adviser representative, the commissioner shall
immediately notify the appheant investment adviser or the federal
covered adviser, as applicable, of such registration.

Every registered investment adviser shall promptly notify the
commissioner of the termination of the employment by the adviser of a
registered investment adviser representative. Every registered investment
adviser_representative _employed by a federal covered adviser or the
federal covered adviser shall promptly notify the commissioner of the
termination of such employment. The registration of the investment
adviser representative is automatically suspended from the time of
termination of employment until such time as the representative netties
is_registered by the commissioner of empleyment by as _a representative
of another investment adviser or federal covered adviser.

The commissioner may by rule provide for an examination to be
taken by the applicant.

Refusal of registration. If the commissioner has reason to believe there
are_grounds to refuse the approval of any application under this section,
the commissioner may, by order, summarily postpone the approval of
any application made under this section. If, after affording an applicant
a hearing or an opportunity for a hearing as provided in section
10-04-12, the commissioner finds that there is sufficient ground to refuse
to register such applicant as provided in this section, the commissioner
shall enter an order refusing to register such applicant. Such order shall
state specifically the grounds for its issuance. A copy of such order must
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be mailed to the applicant at the applicant's business address, and if the
application is for registration as a salesmar an_agent, to the registered
dealer or issuer or if the application is for registration as an investment
adviser representative to the investment adviser or federal covered
adviser who proposed to employ such applicant. If the commissioner
finds that an applicant has been guilty of any act or omission which
would constitute a sufficient ground for revocation of a dealer's,
satesmans agent's, investment adviser's, or investment adviser
representative's registration under section 10-04-11, such act or omission
may constitute a sufficient ground for a finding by the commissioner that
such applicant is not of good business reputation.

6- 7. Record and renewal of registrations. The names and addresses of all
persons who have been registered as dealers, satesmer agents,
investment advisers, or investment adviser representatives, and all orders
with respect thereto, and _the names and addresses of all federal covered
advisers who have made a notice filing must be recorded in a register of
dealers, salesmen agents, investment advisers, federal covered advisers,

and investment adviser representatives in the office of the commissioner.
Every registration and notice filing under this section expires ere year
fremm Hs eHfeetive date on May first of each year unless renewed. The
commissioner may by rule provide for expirations and renewals,
including dates, forms, and procedures, adjust registration and notice
filing fees to correspond with expiration dates, and do any other thing
which may be necessary or convenient in order to participate in a central
registration depository or any similar arrangement designed to promote
uniformity, to ease regulatory burdens, or to encourage cooperation with
other states, the securities and exchange commission, or any registered
national securities association or exchange. Yper any charge W the

prepretors, parthers; officers; e+ diectors ef a registered dealer of
IrestHrert atrser; sueh registered deater e+ Irvestment adwiser shal

promptly petfy the commissiener i wrting ef sueh changess Fhe
cemmissioner shall record sueh changes; without fee; 1 the register of
deaders; satesmen, investment adwviserss and  investment adviser

rep-Feseﬂ-ta-t-l-ves—

+ 8. Fees. The fee, which must accompany the application, for registration,
transfer, or notice filing, and for each annual renewal thereof is:

a. For each dealer $200.00
b. For each salesman agent $56-886  60.00
c. For each investment adviser or federal covered adviser $100.00
d. For each investment adviser representative $35:66  50.00

An application to register as a dealer, salesmar agent, investment adviser, or
investment adviser representative may, with the consent of the commissioner, be
withdrawn upon written application, but in no event may any registration fees be
returned.

SECTION 14. AMENDMENT. Section 10-04-10.1 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-10.1. Advisory activities.

1. It is unlawful for any person who receives, directly or indirectly, any
consideration from another person for advising the other person as to
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the value of securities or their purchase or sale, whether through the
issuance of analyses or reports or otherwise:

a. To employ any device, scheme, or artifice to defraud the other
person; or

b. To engage in any act, practice, or course of business which operates
or would operate as a fraud or deceit upon the other person:.

& Acthg as prneipat for the persen's ewh account

It is unlawful for any person, in the solicitation of a client for investment
advisory services, to make any false or misleading statement of material
fact, or to fail to disclose a material fact.

It is unlawful for any person who provides investment advisory services
subject to the provisions of this chapter to knowingly te sell any security
to or purchase any security from a client; er actirg as breker fer a

persen other than the client; knowingly to effeet any sate or purchase of
Ay Seetrty for tHhe aceourt of e chert wihoot discloshyg to the chent
i writhhg befere the completion of the transaction the capaciy ik which
the persor 15 acthg and obtairing the consent of the chept to the
transaction: The prohibitiens ef this subsectioh d6 not apply to any

transactHen with a custemer of a dealer # the dealer is rot acting as an
irrestment aghrser  relatien te the transaetiors of while acting for the
person's own account or as a broker for another client unless the person
first makes a written disclosure to the client of the capacity in which the
person is acting and obtains the client's written consent to the
transaction.

Fe It is unlawful for any person who provides investment advisory
services subject to the provisions of this chapter to engage in dishonest
or unethical practices as the commissioner may define by rule.

1 the solicitation of advisery chentss # is untawisl for any persen to
Fake aiy bRtrde staterment of a materat fact of ot to state a materat
fact neecessary i erder to make the statements made:s i Hght of the
cHeumstances under which they are made; rot misleading:

It is unlawful for any investment adviser to enter into, extend, or renew
any investment advisory contract unless it provides in writing that:

a. Fhat the The investment adviser shall not be compensated on the
basis of a share of capital gains wpe#n, earnings, or capital
appreciation of the funds or any portion of the funds of the client.
This does not prohibit an investment advisory contract that
provides for compensation based on the total value of a fund
determined as of a definite date or averaged as of definite dates or
over a definite period.

b. Fhat re An assignment of the investment advisory contract may
not be made by the investment adviser wihedt unless the
investment adviser notifies the client of the intended assignment and
obtains the prior written consent of the ether party te the contract
client.
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c. Fhat the The investment adviser; # a Hhmited HabHiy eempany e+
partrership; shalt petfy shall provide written notice to the ether
party te the eentraet client within fifteen days of any change i the
membership of the hmited Hability company of parthership within a
reasenable time after the chanrge of _ownership in _excess of five
percent.

averaged over a defrite perod; of as of defrite dates or takenr as of a
definite dates "Assigrments as used i subdivisien b, includes any direet
or indireet transter er hypothecation of an investment advisory contract
by the asstgror or of a contrethng bleck of the asstgrors owistandrg
veting seeurties by a securibyrholder of the assigrer: but # the investment
ahHser 15 & hmred Habiity compaty 6F parrershp, /Ao asSterment of an
irvestment advisory centract is considered te result frem the death of
witherawat of a mirorty of the members of Hie Irvestment agwser
havirg ety a minRerty irterest i the busiress of the irvestment adviser
or from the adiissier to the investment advwiser of ene e+ more
members whe, after admission; wil be enly a minerity of the members
and wil have ety a minerty interest i/ the busiress:

d. The_investment adviser shall provide written notice to the client

within fifteen days of a change of controlling interest of the
investment adviser. The client may terminate the investment
advisory contract without penalty by providing a written notice to
the investment adviser within thirty days after the client's receipt of
the notice of change of controlling interest.

4 6. It is unlawful for any investment adviser to take or have custody of any
securities or funds of any client if:

a. The commissioner by rule prohibits custody; or

b. +n the absenee of rHe; the The investment adviser fails to notify the
commissioner that the investment aewiser adviser has or may have
custody.

5: 7. No action may be brought under this section by the commissioner after
six years from the date of the alleged violation.

SECTION 15. AMENDMENT. Section 10-04-10.2 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-10.2. Conviction not bar to registration - Exceptions. Conviction of an
offense does not disqualify a person from registration under this chapter unless the
commissioner determines that the offense has a direct bearing upon a person's ability
to serve the public as a dealer, satesman agent, investment adviser, or investment
adviser representative, or that, following conviction of any offense, the person is not
sufficiently rehabilitated under section 12.1-33-02.1.

SECTION 16. AMENDMENT. Section 10-04-10.3 of the North Dakota
Century Code is amended and reenacted as follows:
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10-04-10.3. Postregistration provisions.

1.

Every registered dealer, satesman agent, investment adviser, and
investment adviser representative shall make and keep such accounts,
correspondence, memoranda, papers, books, and other records as the
commissioner prescribes by rule. All records so required must be
preserved for three years unless the commissioner prescribes otherwise
by rule for particular types of records.

Every registered dealer, satesman agent, investment adviser, and
investment adviser representative shall file such financial reports as the
commissioner prescribes by rule.

If the information contained in any document filed with the
commissioner is or becomes inaccurate or incomplete in any material
respect, the registrant shall promptly file a correcting amendment.

All the records referred to in subsection 1 are subject at any time or
from time to time to such reasonable periodic, special, or other
examinations by representatives of the commissioner, within or outside
this state, as the commissioner deems necessary or appropriate in the
public interest or for the protection of investors. For the purpose of
avoiding unnecessary duplication of examinations, the commissioner, if
deemed practicable in administering this subsection, may cooperate with
the securities administrators of other states, the securities and exchange
commission, any national securities exchange or national securities
association registered under the Securities Exchange Act of 1934, or any
other jurisdiction, agency, or organization charged by law or statute with
regulating or prosecuting any aspect of the securities business, and in so
cooperating may share any information obtained as a result of any
investigation or examination.

The commissioner and the commissioner's representatives may copy

records or require a registrant to copy records and provide the copies to

the commissioner and the commissioner's representatives to the extent
and in a manner reasonable under the circumstances.

SECTION 17. AMENDMENT. Section 10-04-11 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-11. Suspension or revocation of dealer'ssatesmansagent's investment
adviser's, and investment adviser representative's registration.

1.

The commissioner may censure, place limitations on the activities of,
suspend for a period not exceeding twelve months, or revoke the
registration of any dealer, salesmar agent, investment adviser, or
investment adviser representative or_any partner, officer, or director, any
person occupying a similar status or performing similar functions, or any

person directly or indirectly controlling the dealer or investment adviser
if, after a hearing or opportunity for hearing as provided in section

10-04-12, the commissioner finds that such registered dealer, satesman
agent, investment adviser, or investment adviser representative:

a. Has violated or failed to comply with any provisions of this chapter
or any order or rule of the commissioner under this chapter;
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Is, in the case of a dealer or investment adviser, insolvent;

Has engaged in dishonest, fraudulent, or unethical practices in the
securities business;

Conducts business in purchasing or selling securities at such
variations from current market prices as, in the light of all the
circumstances, are unconscionable or unfair to the purchasing
public, or if such variance, including commissions on sales,
unreasonably exceeds the price quoted by a recognized national
qguotation list as prescribed by the commissioner;

Has failed to file with the commissioner any financial record
required pursuant to section 10-04-10.3, or has refused to permit an
examination into the person's affairs as provided by section
10-04-10.3 and subsection 3;

Has filed an application for registration which, as of its effective

date or as of any date after filing in the case of an order denying

effectiveness, was incomplete in any material respect or contained
any statement which was, in light of the circumstances under which
it was made, false or misleading with respect to any material fact;

Has been convicted of an offense determined by the commissioner
to have a direct bearing upon a person's ability to serve the public
as a dealer, satesman agent, investment adviser, or investment
adviser representative, or the commissioner finds that a person,
following conviction of any offense, is not sufficiently rehabilitated

under section 12.1-33-02.1;

Is permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in or continuing any conduct or practice
involving any aspect of the securities business;

Is the subject of an order of the commissioner denying, suspending,
or revoking registration as a dealer, satesman agent, investment
adviser, or investment adviser representative;

Is the subject of an order entered by the securities administrator of
any other state or by the securities and exchange commission
denying or revoking registration as a dealer, satesman agent,
investment adviser, or investment adviser representative, or the
substantial equivalent of those terms as defined in this chapter, or is
the subject of an order suspending or expelling membership in or
association with a member of a self-regulatory organization
registered under the Securities Exchange Act of 1934, the
Commodity Exchange Act, or the Investment Agwisers Advisers
Act of 1940; or is the subject of a United States post-office fraud
order;

Has, in connection with the offer, sale, or purchase of any security,
directly or indirectly, effected a series of transactions creating actual
or apparent active trading in any security, or to raise or depress the
price of a security, for the purpose of inducing the purchase or sale
of the security;
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[.  Is not qualified on the basis of such factors as training, experience,
and knowledge of the securities business;

m. Has failed reasonably to supervise the person's satesmenr agents if
the person is a dealer or the person's employees or investment
adviser representatives if the person is an investment adviser; or

n. Is the subject of an order entered by the insurance administrator of
any state denying or revoking registration as an agent, broker,
consultant, or the substantial equivalent of those terms as defined in
section 26.1-26-02.

It is sufficient cause for revocation of registration of a dealer or
investment adviser as provided in this section, in case of a partnership,
corporation, limited liability company, or any unincorporated
association, if any member of a partnership or any officer or director of
the corporation or association or any manager or governor of a limited
liability company has been guilty of any act or omission which would be
sufficient grounds for revoking the registration of an individual dealer or
investment adviser.

If the commissioner has reasonable grounds to believe that the
registration of any registered dealer, salesmanr agent, investment adviser,
or investment adviser representative should be censured, suspended, or
revoked upon any grounds specified in this section, the commissioner or
the commissioner's agent may conduct an examination into the affairs of
any such registered dealer, salesman agent, investment adviser, or
investment adviser representative. In making any such examination, the
commissioner or the commissioner's agent shall have access to and may
compel the production of all the books and papers of a registered dealer,
satesman agent, investment adviser, or investment adviser representative,
and may administer oaths to and examine the officers and employees of
such dealer or investment adviser as to the dealer's or investment
athrsers adviser's business and affairs.

If the commissioner kas reaserable grourds te beheve that a registered
deater: solesman;  investment advisers 6F  investment  adviser
representative has been gutty of any act 6+ omission which would be
sufticient greunds for reveking the registration of sueh dealer; salesman,
irvestment agvisers of iRvestment adviser representative makes written
findings of fact to support the conclusion that grounds exist pursuant to
subsection 1 for the commissioner to suspend or revoke any registration,
the commissioner may enter ar by order susperding the registration of
sueh dealers salesman; investment adviser, of investment adwiser
representative summarily suspend registration pending ar examiraten
e the aHais ef suek dealers salesman: IRveshment adwiser o+
irvestment adviser representative of perding a hearng 6 epportunity
tor heartig as prowded m seeten 10-6412 prowded: that re soeh erder
shalt be effective for more thah thifty days; and sueh order; H Ret
wtheraws By the compmsstener within ity dayss shal avtemateathy
terminate thirty days after the date of HS issuancer Sueh suspension
etrder shal state spectheatly the grounds fer Hs isstance: Upon the entry
of sueh suspension erder: of of an erder withdrawing a SHSpenRston erder
previeusty entered; the commissiener shal send a copy of such erder by
regrstered of cerbbed mat te the deater salesman: [rvestrert athwser of

irvestment athvser representative whose registratien is affected thereby at
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Hre persens bustess address: and: & the registered deater o+ registered
irvestment adviser whe employs any salesman eF investment adwiser
representative affected by sueh order final determination of any
proceeding under this section. Upon the entry of the summary order,
the _commissioner shall promptly notify the applicant, as well as the
employer or prospective employer if the applicant is an agent or
investment adviser representative, that it has been entered and the
reasons. The person subject to the order, if desiring a hearing, must
make a written request for a hearing to the commissioner within fifteen
days after receipt of the notice. Within fifteen days after receipt by the
commissioner of a written request the matter will be set for hearing to
determine if the order should be modified, vacated, or extended pending
a final determination. If a hearing is not requested and none is ordered
by the commissioner, the order will remain in effect until modified or
vacated by the commissioner.

If the commissioner finds, after affording a registered dealer, a registered
satesmar agent, a registered investment adviser, or a registered
investment adviser representative a hearing or opportunity for hearing as
provided in section 10-04-12, that there are grounds to censure, suspend,
or revoke the registration of such dealer, salesman agent, investment
adviser, or investment adviser representative, the commissioner may
enter an order in the register of dealers, satesmen agents, investment
advisers, and investment adviser representatives; censuring, suspending,
or revoking the registration of such dealer, satesman agent, investment
adviser, or investment adviser representative. Such order shall state
specifically the grounds for its issuance. A copy of such order shall be
sent by registered mail to the dealer, satesman agent, investment adviser,
or investment adviser representative whose registration is censured,
suspended, or revoked thereby at the person's business address and, if
the censure, suspension, or revocation is of the registration of &
satesman an agent, or investment adviser representative, to the registered
dealer or registered investment adviser who employs such person.
Suspension or revocation of the registration of a dealer shall also
suspend or revoke the registration of all of the dealer's salesmern agents.
Suspension or revocation of the registration of an investment adviser
also suspends or revokes the registration of all of the investment
adviser's investment adviser representatives. Suspension or revocation of
the registration of & salesman an _agent or investment adviser
representative solely because of employment by a dealer or investment
adviser whose registration was suspended or revoked shall not prejudice
subsequent applications for registration by such person.

No action may be brought under this section by the commissioner after
ten years from the date of the alleged violation.

SECTION 18. AMENDMENT. Section 10-04-12 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-12. Hearings. Before entering an order revoking the registration of
any securities as provided in section 10-04-09, the commissioner shall send to the
issuer of the securities, and if the application for registration of the securities was

filed by a
hearing.

registered dealer, to the registered dealer, a notice of opportunity for
Before entering an order refusing to register any person as a dealer,

satesman agent, investment adviser, or investment adviser representative, as provided

in section

10-04-10, or censuring, placing limitations, suspending, or revoking the
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registration of any person as a registered dealer, satesman agent, investment adviser,
or investment adviser representative as provided in section 10-04-11, the
commissioner shall send to that person, and if that person is a satesman an agent or
investment adviser representative or an applicant for registration as a satesman an
agent or investment adviser representative, to the registered dealer or investment
adviser who employs or proposes to employ that sateswmar agent or investment
adviser representative, a notice of opportunity for hearing.

1. Notices of opportunity for hearing must be sent by registered mail,
returned receipt requested, to the addressee's business address, and the
notice must state:

a. The order the commissioner proposes to issue.
b. The grounds for issuing the proposed order.

c. That the person to whom the notice is sent may be afforded a
hearing upon request to the commissioner if the request is made
within ter fifteen days after receipt of the notice.

2. Whenever a person requests a hearing in accordance with this section,
the commissioner shall immediately set a date, time, and place for the
hearing and shall ferthwith notify the person requesting the hearing.
The date set for the hearing must be within f#tees thirty days, but not
earlier than fve fifteen days, after the request for hearing has been
made, unless otherwise agreed to by both the commissioner and the
person requesting the hearing.

3. Any hearing conducted under this section must be conducted in
accordance with chapter 28-32.

4. If the commissioner does not receive a request for a hearing within the
prescribed time, the commissioner may enter a final order which must
set forth the findings with respect to the matters involved.

SECTION 19. AMENDMENT. Section 10-04-14 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-14. Service of process.

1. Every applicant for registration under this chapter ar€, every issuer
which proposes to offer a security in this state through any person acting
on an agency basis in the common-law sense, and every person making
a notice filing under this chapter shall file with the commissioner, in such
form as the commissioner prescribes, an irrevocable consent appointing
the commissioner or the commissioner's successor in office to be the
applicant's attorney to receive service of any lawful process in any
noncriminal suit, action, or proceeding against the applicant or the
applicant's successor, executor, or administrator which arises under this
chapter or any rule or order hereunder after the consent has been filed,
with the same force and validity as if served personally on the person
filing the consent. A person who has filed such a consent in connection
with a previous registration or _notice filing need not file another. Service
may be made by leaving a copy of the process in the office of the
commissioner, but it is not effective unless the plaintiff, who may be the
commissioner in a suit, action, or proceeding instituted by commissioner,
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forthwith sends notice of the service and a copy of the process by
registered or certified mail to the defendant or respondent at the
defendant's or respondent's last address on file with the commissioner,
and the plaintiff's affidavit of compliance with this subsection is filed in
the case on or before the return day of the process, if any, or within such
further time as the court allows.

2. When any person, including any nonresident of this state, engages in
conduct prohibited or made actionable by this chapter or any rule or
order hereunder, and the person has not filed a consent to service of
process under subsection 1 and personal jurisdiction over the person
cannot otherwise be obtained in this state, that conduct shall be
considered equivalent to the person's appointment of the commissioner
or the commissioner's successor in office to be the person's attorney to
receive service of any lawful process in any noncriminal suit, action, or
proceeding against the person or the person's successor, executor, or
administrator which grows out of that conduct and which is brought
under this chapter or any rule or order hereunder, with the same force
and validity as if served on the person personally. Service may be made
by leaving a copy of the process in the office of the commissioner, and it
is not effective unless the plaintiff, who may be the commissioner in a
suit, action, or proceeding instituted by the commissioner, forthwith
sends notice of the service and a copy of the process by registered or
certified mail to the defendant or respondent at the defendant's or
respondent's last known address or takes other steps which are
reasonably calculated to give actual notice, and the plaintiff's affidavit of
compliance with this subsection is filed in the case on or before the
return day of the process, if any, or within such further time as the court
allows.

3. When process is served under this section, the court, or the
commissioner in a proceeding before the commissioner, shall order such
continuance as may be necessary to afford the defendant or respondent
reasonable opportunity to defend.

SECTION 20. AMENDMENT. Section 10-04-16.1 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-16.1. Investigations and subpoenas.
1. The commissioner may:

a. Make such public or private investigations within or outside of this
state as the commissioner deems necessary to determine whether
any person has violated, is violating, or is about to violate any
provision of this chapter or any rule or order hereunder, or to aid
in the enforcement of this chapter or in the prescribing of rules and
forms hereunder. Any investigation under this section may include
an investigatory hearing held in accordance with section 28-32-08.
In the discretion of the commissioner, the expense reasonably
attributed to an investigation under this section must be paid by the
dealer, satesman agent, investment adviser, or investment adviser
representative whose affairs are investigated; but the expense se
payabte may Rot exceed aRt amourRt that He ComssionRer

preseHbes by rHe.
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b. Require or permit any person to file a statement in writing, under
oath or otherwise as the commissioner determines, as to all the facts
and circumstances concerning the matter to be investigated.

c. Publish information concerning any violation of this chapter or any
rule or order hereunder, and may keep confidential the information
or documents obtained or prepared in the course of any
investigation conducted under this section but only during an active
and ongoing investigation. If an investigation under this section
extends beyond six months, the commissioner shall, upon a request
by any party, state in writing that the need for confidentiality still
exists, the general reason why the need exists, and the date, as can
best be determined at the time, when the need for confidentiality will
cease.

For the purpose of any investigation or proceeding under this chapter,
the commissioner or any officer designated by the commissioner may
administer oaths and affirmations, subpoena witnesses, compel their
attendance, take evidence, and require the production of any books,
papers, correspondence, memoranda, agreements, or other documents
or records which the commissioner deems relevant or material to the
inquiry.

In case of contumacy by, or refusal to obey a subpoena issued to, any
person, the district court, upon application by the commissioner, may
issue to the person an order requiring the person to appear before the
commissioner, or the officer designated by the commissioner, there to
produce documentary evidence if so ordered or to give evidence
touching the matter under investigation or in question. Failure to obey
the order of the court may be punished by the court as a contempt of
court.

No person is excused from attending and testifying or from producing
any document or record before the commissioner, or in obedience to the
subpoena of the commissioner or any officer designated by the
commissioner, or in any proceeding instituted by the commissioner, on
the ground that the testimony or evidence, documentary or otherwise,
required of the person may tend to incriminate the person or subject the
person to a penalty or forfeiture. No testimony or evidence,
documentary or otherwise, compelled from an individual after a valid
claim of the privilege against self-incrimination has been made may be
used against the individual in any criminal proceeding, or in any
proceeding to subject the individual to a penalty or forfeiture, except that
the individual testifying is not exempt from prosecution and punishment
for perjury or contempt committed in testifying.

SECTION 21. AMENDMENT. Section 10-04-17 of the North Dakota

Century Code is amended and reenacted as follows:

10-04-17. Remedies. Every sale or contract for sale made in violation of any

of the provisions of this chapter, or of any rule or order issued by the commissioner
under any provisions of this chapter, shall be voidable at the election of the

purchaser.

The person making such sale or contract for sale, and every director,

officer, satesman; or agent of or for such seller who shall have participated or aided
in any way in making such sale shall be jointly and severally liable to such purchaser
who may sue either at law or in equity to recover the full amount paid by such
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purchaser, together with all taxable court costs, interest as provided in subsection 2,
and reasonable attorney's fees, less the amount of any income received on the
securities, upon tender to the seller, in person or in open court, of the securities sold
or of the contracts made, or for damages if the purchaser no longer owns the
securities. Damages are the amount that would be recoverable upon a tender less
the value of the securities when the purchaser disposed of them and interest as
provided in subsection 2 from the date of disposition. Provided:

1. That no action may be brought under this section for the recovery of the
purchase price after five years from the date that the aggrieved party
knew or reasonably should have known about the facts that are the basis
for the alleged violation; and

2. That no purchaser shall claim or have the benefit of this section if the
purchaser shall have refused or failed to accept, within thirty days from
the date of such offer, an offer in writing of the seller to take back the
securities in question and to refund the full amount paid by such
purchaser, together with interest on such amount for the period from the
date of payment by such purchaser down to the date of repayment, such
interest to be computed:

a. In case such securities consist of interest-bearing obligations, at the
same rate as provided in such securities, less the amount of any
income received on the securities.

b. In case such securities consist of other than interest-bearing
obligations, at the legal rate specified in section 47-14-05, less the
amount of any income received on the securities.

3. The provisions of this section do not apply to a violation of section
10-04-08.4.

4. Nothing in this chapter shall limit any statutory or common-law right of
any person in any court for any act involved in the sale of securities.

SECTION 22. AMENDMENT. Section 10-04-18 of the North Dakota
Century Code is amended and reenacted as follows:

10-04-18. Penalties.

1. Any person who willfully violates any provision of this chapter, except
section 10-04-08.4 or subsection 4 of section 10-04-10, or any rule or
order of the commissioner made pursuant to the provisions of this
chapter, or who engages in any act, practice, or transaction declared by
any provision of this chapter to be unlawful shall be guilty of a class B
felony.

2. As used in this section, the term "willfully", except as it applies to
subdivisions a and b of subsection 1 of section 10-04-10.1 and
subsections 2 and 4 of section 10-04-15, means that the person acted
intentionally in the sense that the person was aware of what the person
was doing. Proof of evil motive or intent to violate the law or
knowledge that the law was being violated is not required.
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Each violative act or omission constitutes a separate offense, and a
prosecution or conviction for any one offense shall not bar a prosecution
or conviction for any other offense.

An information must be filed or an indictment must be found under this
chapter within five years after the alleged violation.

No action may be brought under this chapter by the commissioner after
five years from the date that the commissioner knew or reasonably
should have known about the facts that are the basis for the alleged
violation. This subsection does not apply to any action under sections
10-04-09, 10-04-10.1, 10-04-11, and 10-04-15.

Approved March 26, 1999
Filed March 26, 1999
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CHAPTER 93

HOUSE BILL NO. 1145

(Industry, Business and Labor Committee)
(At the request of the Securities Commissioner)

VIATICAL SETTLEMENT CONTRACTS

AN ACT to create and enact a new subsection to section 10-04-02 of the North
Dakota Century Code, relating to viatical settlement contracts; and to amend
and reenact subsections 5 and 13 of section 10-04-02 of the North Dakota
Century Code, or in the alternative to amend and reenact subsections 8 and
15 of section 10-04-02 of the North Dakota Century Code, relating to viatical
settlement contracts and foreign currency contracts.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. If House Bill No. 1144 does not become
effective, subsections 5 and 13 of section 10-04-02 of the North Dakota Century
Code are amended and reenacted as follows:

5. "Issuer" means every person who issues or proposes to issue any
security, except that:

a. With respect to certificates of deposit, voting-trust certificates,
collateral trust certificates, certificates of interest, or shares in an
unincorporated investment trust, whether or not of the fixed,
restricted management, or unit type, issuer means the person or
persons performing the acts and assuming the duties of depositor or
manager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued.

b. With respect to equipment trust certificates or like securities, issuer
means the person by whom the equipment or property is or is to be
used.

c. With respect to fractional interests in oil, gas, or other mineral
rights, issuer means the owner of any such right or any interest in
such rights, whether whole or fractional, which are created for the
purpose of sale.

|2

With respect to a fractional or pooled interest in a viatical

settlement contract, issuer means the person who creates, for the
purpose of sale, the fractional or pooled interest. The issuer of a
viatical settlement contract that is not fractionalized or pooled
means the person effecting the transactions with the investors in
such contracts.

13. "Security" means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any
profit-sharing agreement; certificate of interest or participation in an oil,
gas, or mining title or lease or in payments out of production under such
a title or lease; collateral trust certificate; preorganization certificate or
subscription; transferable share; investment contract; viatical settlement
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contract or a fractionalized or pooled interest therein; program, contract,

or other arrangement in which persons invest in a common enterprise
the returns of which depend to any extent upon inducing other persons

to participate or invest in the enterprise; investment of money or money's
worth including goods furnished or services performed in the risk capital

of a venture with the expectation of profit or some other form of benefit

to the investor where the investor has no direct control over the
investment or policy decisions of the venture; voting-trust certificate;
certificate of deposit for a security; foreign currency commodity contract,

as used in chapter 51-23; or beneficial interest in title to property, profits,
or earnings; or, in general, any interest or instrument commonly known

as a "security"; or any certificate of interest or participation in,

temporary or interim certificate for, receipt for, guarantee of, or warrant

or right to subscribe to or purchase, any of the foregoing.

SECTION 2. AMENDMENT. Subsections 8 and 15 of section 10-04-02 of
the North Dakota Century Code as amended by House Bill No. 1144, as approved
by the fifty-sixth legislative assembly, are amended and reenacted as follows:

8.

15.

"Issuer" means every person who issues or proposes to issue any
security, except that:

a. With respect to certificates of deposit, voting-trust certificates,
collateral trust certificates, certificates of interest, or shares in an
unincorporated investment trust, whether or not of the fixed,
restricted management, or unit type, issuer means the person or
persons performing the acts and assuming the duties of depositor or
manager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued.

b. With respect to equipment trust certificates or like securities, issuer
means the person by whom the equipment or property is or is to be
used.

c. With respect to fractional interests in oil, gas, or other mineral
rights, issuer means the owner of any such right or any interest in
such rights, whether whole or fractional, which are created for the
purpose of sale.

|2

With respect to a fractional or pooled interest in a viatical

settlement contract, issuer means the person who creates, for the
purpose of sale, the fractional or pooled interest. The issuer of a
viatical settlement contract that is not fractionalized or pooled
means the person effecting the transactions with the investors in
such contracts.

"Security" means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any
profit-sharing agreement; certificate of interest or participation in an oil,
gas, or mining title or lease or in payments out of production under such
a title or lease; collateral trust certificate; preorganization certificate or
subscription; transferable share; investment contract; viatical settlement
contract or a fractionalized or pooled interest therein; program, contract,
or other arrangement in which persons invest in a common enterprise
the returns of which depend to any extent upon inducing other persons
to participate or invest in the enterprise; investment of money or money's
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worth including goods furnished or services performed in the risk capital

of a venture with the expectation of profit or some other form of benefit

to the investor where the investor has no direct control over the
investment or policy decisions of the venture; voting-trust certificate;
certificate of deposit for a security; foreign currency commodity contract,
as used in chapter 51-23; or beneficial interest in title to property, profits,
or earnings; or, in general, any interest or instrument commonly known

as a "security"; or any certificate of interest or participation in,

temporary or interim certificate for, receipt for, guarantee of, or warrant

or right to subscribe to or purchase, any of the foregoing.

61 SECTION 3. A new subsection to section 10-04-02 of the North Dakota
Century Code is created and enacted as follows:

"Viatical settlement contract” means an agreement for the purchase, sale,
assignment, transfer, devise, or bequest of any portion of the death
benefit or ownership of a life insurance policy or certificate, for
consideration that is less than the expected death benefit of the life
insurance policy or certificate. "Viatical settlement contract" does not
include:

a. The assignment, transfer, sale, devise, or bequest of a death benefit,

life insurance policy, or certificate of insurance by the viator to the
viatical settlement provider pursuant to chapter 26.1-33.1;

b. The assignment of a life insurance policy to a bank, savings bank,
savings and loan association, credit union, or other licensed lending
institution as collateral for a loan; or

c. The exercise of accelerated benefits pursuant to the terms of a life

insurance policy issued in accordance with the insurance laws of
this state.

Approved March 8, 1999
Filed March 8, 1999

61 Section 10-04-02 was also amended by section 1 of House Bill No. 1144,
chapter 92.
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CHAPTER 94

HOUSE BILL NO. 1154

(Industry, Business and Labor Committee)
(At the request of the Securities Commissioner)

SECURITIES REGISTRATION

AN ACT to amend and reenact subsection 16 of section 10-04-06 of the North

Dakota Century Code, relating to the test the waters security offering exempt
transaction.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

62 SECTION 1. AMENDMENT. Subsection 16 of section 10-04-06 of the
1997 Supplement to the North Dakota Century Code is amended and reenacted as

follows:

16. a.

Fhe distribution of a prespeetus or shntar disclesure decument by
An offer, but not a sale, of a security made by or on behalf of an
issuer te “test the waters— with an eHer of a seeurty for the sole
purpose of diseussirg pessible busiress strategies ef econrerHe
d-e»oﬂel-e-p-mem ef soliciting petentat indications an _indication of
interest #owm prospeetive purchasers # the iSSueFr in_receiving a
prospectus or similar disclosure document for the security if all of
the following conditions are satisfied:

(1) +s The issuer is or will be a business entity organized under
the laws of this state and operates Hs prrcipat place of
busiiess i this state of 15 a perseh whe is a member of the
Nerth Baketa private capial investment petwerk of
rHSstete anget captad electrorte retwork whe kas regrstered
with the commissioner and whe offerss sells; purehasess oF
excharges erly securtes Hat are registered wih He
cemmissioner er the seeufities and exchange commission:

Bees rot enrgage o propese actiwies fer one of the states or
possessions of the United States or one of the provinces or
territories of Canada; is engaged in or proposes to engage in a
business other than petroleum exploration; e# or production,
extractive mining, or any bhrd peet other extractive industries; and
is not a blind pool offering withedt & or other offering for which the
specific business purpese or _properties cannot now be described.

Diseusses petenttal busiress strategies and ecenomie development
oFf seleis

62 Section 10-04-06 was also amended by section 5 of House Bill No. 1045,
chapter 50, and section 5 of House Bill No. 1144, chapter 92.
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The issuer may solicit indications of petertat interest in a

project or business only within a period of twelve months

after receiving approval from the commissioner and does not

pay a commission or fee to any person for soliciting a

potential investor or prospective purchaser in this state ef
irvehrrg a resident ef this state unless the person who
receives the commission or fee is registered as a dealer or
sates agent in this state.

& Intends to He an appheation

3
e @
o

(®)

(0]
g (8)

The issuer _intends to register securities in this state or te
receive approval for an exemption under subsection 9 and the
isster intends to effer and seH securties deserbed i secHor
)yt ef the federal Seeurtes Aet ef 4933; # conduct its
offering pursuant to either regulation A or rule 504 ef
regtHattenrB ef, as promulgated by the securities and

exchange commission; # & swal corperate oHerng
registratiens e+ 1 a state or federal seeurties registration fer a

prvate placement irvelving only aceredited investers as
defined by the securties and exchange Commissien.

FHes The issuer files a solicitation of interest form and copies
of any advertising or marketing materials, including scripts for

use in telephone, television, electronic, or computer

publications, for approval by the commissioner at least ten

business days before the issuer begins soliciting indications of
interest from potential purchasers and at least ten business
days before publishing or distributing any materials or

information to any person.

Obtatrs The issuer obtains approval of the commissioner for
any amendments or changes in filed forms, marketing
materials, or advertisements at least ten business days before
distributing the amended marketing materials or amended
advertising information to any person.

The issuer does not use any solicitation of interest form,
script, advertisement, or other material which the issuer has
been notified by the commissioner not to distribute, to solicit
indications of interest.

Except for scripted broadcasts and published notices, the
issuer does not communicate with any offeree about the
contemplated offering unless the offeree is provided with the
most current solicitation of interest form at or before the time
of the communication or within five days from the

communication.

Steps The issuer stops all communications with prospective
investors made in reliance on this exemption immediately
after filing an application to register or qualify the securities
with the commissioner or with the securities and exchange
commission.
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k- (9) bBees The issuer does not accept money or sign completed

o

contracts for sales of securities with any person while
soliciting indications of interest and does not complete any
sales of securities until at least ten business days after
completing a securities registration or_approval to offer and
sell securities in this state.

leludes the name; address; and telephone number of the chietf
executive officer of the isster a geperal deseription of the busiess
and preducts; and the folowing statements i any published netee;
Fraketrg materads: oF breadeast seHpts:

NOMONEY OR-OTHHER-CONSIBERAHON 1ISBEING
—SOHGHED-AND-NONE-WHHE BE-ACCERTED-UNTHE
—AHER FHESE—SECURHHES -AREREGISHERED ©R

A—PROSPECHVE—INVESTOR “WHO —BXPRESSES -AN
—NFEREST N FHHSHNVESTMENT ORPROIECT 1S
NST—OBHGATED SR—COMMITED 0 —INVEST
—MONEY: -ORPUREHASE-SECURHHES:

Bees not krow and; 1 the exercise of reasenable cares cowld Aot
have known that the issuer of any officer, direeter ter percent
sharehelder; promoter; parirer; manager 6+ agent of the issuer has:

(10) Been The issuer does not make a sale until three days after
delivery to the purchaser of a prospectus or similar disclosure
document.

(11) The issuer does not know, and in the exercise of reasonable
care could not know, that the issuer or any officer, director,
manager, ten percent shareholder, promoter, partner, or agent
of the issuer:

(a) Has been the subject of or filed a registration statement
that is the subject of a stop order, administrative
enforcement order, judgment, injunction, or restraining
order issued by any federal or state securities agency,
any court of competent jurisdiction, or the United States
postal service and which prohibits, denies, or revokes
the registration; or use of any exemption from
registration in__connection with the offer, sale, or
purchase of a security, franchise, commodity, or other
financial transaction or which involves fraud, deceit,
misstatements of material facts, forgery, embezzlement,
obtaining money under false pretenses, larceny,
conspiracy to defraud, or similar deceptive acts within
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five years prior to the filing of the solicitation of interest
form; or

(b) Been Has been convicted of any felony or misdemeanor
involving the offer, purchase, or sale of a security,
franchise, commodity, or financial transaction, or any
felony or misdemeanor involving fraud, deceit, forgery,
embezzlement, ebtairirg merey unrder false pretersess
lareerys conspiracy to defraud, or a similar financial
crime.

The prohibitions listed above shall not apply if the person

subject to the disqualification is duly licensed or registered to
conduct securities-related business in the state in which the
administrative order or judgment was entered against such
person or if the dealer employing such party is licensed or
registered in this state and the form B-D filed with this state
discloses the order, conviction, judgment, or decree relating to
such person. A person disqualified under this subsection may
not act in a capacity other than that for which the person is

licensed or registered. Any disqualification caused by this
section is automatically waived if the agency, which created
the basis for disqualification, determines upon a showing of

good cause that it is not necessary under the circumstances
that the exemption be denied.

The issuer shall comply with the requirements set forth below.
Failure to comply will not result in the loss of the exemption from

the requirements of section 10-04-04, but is a violation of this
chapter, is actionable by the commissioner under section 10-04-16,
and constitutes grounds for denying or revoking the exemption as to
a specific security or transaction.

(1) Any published notice must contain at least the identity of the

chief executive officer of the issuer, a brief and general
description of its business and products, and the following

legends:
(a) NO MONEY OR OTHER CONSIDERATION IS

BEING SOLICITED AND NONE WILL BE

ACCEPTED;

(b) NO SALES OF THE SECURITIES WILL BE MADE

OR COMMITMENT TO PURCHASE ACCEPTED

UNTIL DELIVERY OF A PROSPECTUS OR

SIMILAR DISCLOSURE DOCUMENT THAT

INCLUDES COMPLETE INFORMATION ABOUT

THE ISSUER AND THE OFFERING;

(c) AN INDICATION OF INTEREST MADE BY A

PROSPECTIVE  INVESTOR INVOLVES NO
OBLIGATION OR COMMITMENT OF ANY

KIND; and

(d) THIS OFFER IS BEING MADE PURSUANT TO

AN EXEMPTION FROM REGISTRATION
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UNDER THE FEDERAL AND STATE
SECURITIES LAWS. NO SALE MAY BE MADE
UNTIL THE OFFERING STATEMENT IS

QUALIFIED BY THE SECURITIES AND

EXCHANGE COMMISSION AND IS
REGISTERED OR APPROVED IN THIS STATE.

(2) Any script for broadcast must contain at least the identity of
the chief executive of the issuer, a brief description of its
business and products, its address and telephone number and
the following legends:

() THIS IS FOR AN INDICATION OF INTEREST
ONLY AND INVOLVES NO OBLIGATION OR
COMMITMENT OF ANY KIND UPON A
PROSPECTIVE INVESTOR;

(b) NO MONEY OR OTHER CONSIDERATION 1S
BEING SOLICITED; and

(c) THIS OFFER IS MADE PURSUANT TO AN
EXEMPTION FROM REGISTRATION UNDER
FEDERAL AND STATE SECURITIES LAWS.

|©

Offers made on reliance of this exemption will not result in a
violation of section 10-04-04 by virtue of being integrated with
subsequent offers or sales of securities unless such subsequent offers
and sales would be integrated under federal securities laws.

Approved March 25, 1999
Filed March 25, 1999
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CHAPTER 95

SENATE BILL NO. 2271
(Senators W. Stenehjem, Krebsbach)

CORPORATION AND LLC REVISIONS

AN ACT to create and enact a new subsection to section 10-19.1-10, a new
subsection to section 10-19.1-65, a new subsection to section 10-19.1-87, a
new subsection to section 10-32-13, a new subsection to section 10-33-06, a
new subsection to section 10-33-17, a new subsection to section 45-10.1-04,
sections 45-10.1-04.1, 45-10.1-51.1, 45-10.1-54.1, 45-10.1-58.1, 45-10.1-58.2,
45-13-04.1, 45-13-04.2, 45-15-03.1, 45-15-03.2, 45-22-08.1, 45-22-20.1,
45-22-21.1, and chapter 45-23 of the North Dakota Century Code, relating to
business corporations, nonprofit corporations, limited partnerships, general
partnerships, limited liability partnerships, and limited liability limited
partnerships; to amend and reenact sections 10-06.1-12, 10-06.1-13,
10-06.1-17, 10-06.1-27, 10-19.1-01, subsection 2 of section 10-19.1-05, section
10-19.1-11, subsection 1 of section 10-19.1-13, section 10-19.1-23,
subsection 2 of section 10-19.1-30, section 10-19.1-61, subsection 5 of section
10-19.1-61.1, subsection 1 of section 10-19.1-63, subsection 4 of section
10-19.1-64, section 10-19.1-66, subsection 2 of section 10-19.1-68,
subsection 2 of section 10-19.1-70, subsection 1 of section 10-19.1-73.2,
subsection 1 of section 10-19.1-76.2, subsection 3 of section 10-19.1-83,
subsection 1 of section 10-19.1-84, subsection 3 of section 10-19.1-88, sections
10-19.1-91, 10-19.1-96, 10-19.1-97, 10-19.1-98, 10-19.1-99, 10-19.1-100,
10-19.1-101, 10-19.1-102, 10-19.1-103, subsection 2 of section 10-19.1-106,
subsection 1 of section 10-19.1-108, subsection 3 of section 10-19.1-112,
subsection 1 of section 10-19.1-113.1, sections 10-19.1-129, 10-19.1-137,
10-19.1-139, subsection 1 of section 10-19.1-146, sections 10-19.1-147,
10-30-05, 10-30.1-04, subsection 1 of section 10-31-02.1, subsection 2 of
section 10-31-11, sections 10-31-13, 10-32-02, 10-32-06, 10-32-07,
subsection 1 of section 10-32-10, subsection 5 of section 10-32-11, sections
10-32-17, 10-32-22, 10-32-23, 10-32-28, 10-32-30, 10-32-31, 10-32-32,
subsection 2 of section 10-32-35, sections 10-32-36, 10-32-37, 10-32-38,
10-32-39, subsection 3 of section 10-32-40, sections 10-32-40.1, 10-32-42,
subsection 1 of section 10-32-43, section 10-32-43.1, subsection 1 of section
10-32-44, section 10-32-48, subsection 2 of section 10-32-48.1, sections
10-32-49, 10-32-50, subdivision d of subsection 1 of section 10-32-51, sections
10-32-54, 10-32-55, 10-32-56, 10-32-57, subsection 7 of section 10-32-58,
sections 10-32-59, 10-32-60, 10-32-61, 10-32-62, subdivision ¢ of subsection 1
of section 10-32-64, subsection 1 of section 10-32-66, subsection 2 of section
10-32-67, sections 10-32-68, 10-32-70, 10-32-71, 10-32-72, 10-32-74, 10-32-75,
10-32-76, subsection 1 of section 10-32-78, subdivision a of subsection 1 of
section 10-32-78.1, subsection 1 of section 10-32-79, sections 10-32-80,
10-32-81, 10-32-82, 10-32-83, subsection 1 of section 10-32-84, subsection 2
of section 10-32-85, section 10-32-86, subdivision b of subsection 2 of section
10-32-87, sections 10-32-88, 10-32-89, 10-32-94, 10-32-95, 10-32-99,
10-32-100, subdivision b of subsection 1 of section 10-32-101, section
10-32-102, subsection 1 of section 10-32-103, sections 10-32-104, 10-32-105,
subdivision a of subsection 2 of section 10-32-106, sections 10-32-107,
10-32-109, paragraph 1 of subdivision b of subsection 1 of section 10-32-112,
subdivision b of subsection 3 of section 10-32-113, sections 10-32-114,
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10-32-119, subsection 2 of section 10-32-122, sections 10-32-131, 10-32-140,
10-32-142, subsection 2 of section 10-32-149, subsection 1 of section
10-32-150, section 10-33-01, subsection 1 of section 10-33-10, subsection 4 of
section 10-33-13, section 10-33-49, subsection 3 of section 10-33-50,
subsection 3 of section 10-33-54, section 10-33-84, subsection 2 of section
10-33-87, sections 10-33-95, 10-33-130, 34-09-06, 45-10.1-01, subsection 1 of
section 45-10.1-02, sections 45-10.1-08, 45-10.1-09, 45-10.1-10, 45-10.1-11,
45-10.1-14, 45-10.1-15, 45-10.1-36, 45-10.1-51, 45-10.1-52, 45-10.1-53,
45-10.1-55, 45-10.1-58, 45-11-08.2, 45-13-01, subsection 2 of section
45-13-03, sections 45-13-05, 45-13-06, 45-14-01, subsection 1 of section
45-15-03, subsection 1 of section 45-15-06, sections 45-22-01, 45-22-03,
45-22-04, 45-22-05, 45-22-06, 45-22-07, 45-22-10, 45-22-11, 45-22-12,
45-22-13, 45-22-14, 45-22-15, 45-22-16, 45-22-17, 45-22-18, 45-22-20,
subsection 1 of section 45-22-21, sections 45-22-22, 45-22-23, subsection 2 of
section 45-22-24, sections 45-22-25, 45-22-26, subdivision b of subsection 1 of
section 45-22-27, subsection 6 of section 47-22-02, sections 47-25-03, and
61-13-03.1 of the North Dakota Century Code, relating to farm corporations,
business  corporations, development corporations, venture capital
corporations, professional associations, limited liability companies, nonprofit
corporations, labor unions, limited partnerships, fictitious partnership names,
general partnerships, limited liability partnerships, trademarks, trade names,
and the organization of corporations for irrigation purposes; and to repeal
sections 45-10.1-54 and 45-22-08 of the North Dakota Century Code, relating
to the names of foreign limited partnership and piercing the limited liability
shield of limited liability partnerships.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

63 SECTION 1. AMENDMENT. Section 10-06.1-12 of the North Dakota
Century Code is amended and reenacted as follows:

10-06.1-12. Corporation or limited liability company allowed toengage in the
business offarming or ranching - Requirements. This chapter does not prohibit a
domestic corporation or a domestic limited liability company from owning real
estate and engaging in the business of farming or ranching, if the corporation or
limited liability company meets all the requirements of chapter 10-19.1; #6-23; or
10-32 which are not inconsistent with this chapter. The following requirements also

apply:

1. If a corporation, the corporation must not have more than fifteen
shareholders. If a limited liability company, the limited liability
company must not have more than fifteen members.

2. Each shareholder or member must be related to each of the other
shareholders or members within one of the following degrees of kinship
or affinity: parent, son, daughter, stepson, stepdaughter, grandparent,
grandson, granddaughter, brother, sister, uncle, aunt, nephew, niece,
great-grandparent, great-grandchild, first cousin, or the spouse of a
person so related.

63 Section 10-06.1-12 was also amended by section 6 of House Bill No. 1045,
chapter 50.
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3.

Each shareholder or member must be an individual or one of the
following:

a. A trust for the benefit of an individual or a class of individuals who
are related to every shareholder of the corporation or member of
the limited liability company within the degrees of kinship or affinity
specified in this section.

b. An estate of a decedent who was related to every shareholder of the
corporation or member of the limited liability company within the
degrees of kinship or affinity specified in this section.

A trust or an estate may not be a shareholder or member if the
beneficiaries of the trust or the estate together with the other
shareholders or members are more than fifteen in number.

Each individual who is a shareholder or member must be a citizen of the
United States or a permanent resident alien of the United States.

If a corporation, the officers and directors of the corporation must be

shareholders who are actively engaged in operating the farm or ranch
and at least one of Hs the corporation's shareholders must be an
individual residing on or operating the farm or ranch. If a limited

liability company, the governors and managers of the limited liability
company must be members who are actively engaged in operating the
farm or ranch and at least one of its members must be an individual
residing on or operating the farm or ranch.

An annual average of at least sixty-five percent of the gross income of
the corporation or limited liability company over the previous five years,
or for each year of its existence, if less than five years, must have been
derived from farming or ranching operations.

The income of the corporation or limited liability company from
nonfarm rent, nonfarm royalties, dividends, interest, and annuities
cannot exceed twenty percent of the gross income of the corporation or
limited liability company.

64 SECTION 2. AMENDMENT. Section 10-06.1-13 of the North Dakota

Century Code is amended and reenacted as follows:

10-06.1-13. Applicability of North Dakota Business Corporation Act.
CGhapters Chapter 10-19.1 and 16023 are appheable applies to farming or ranching
corporations, which have the powers and privileges and are subject to the duties,
restrictions, and liabilities of other business corporations except wher if inconsistent
with the intent of this chapter. This chapter takes precedence in the event of any
conflict with the prowvistons of chapters chapter 10-19.1 are +6-23.

SECTION 3. AMENDMENT. Section 10-06.1-17 of the 1997 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

64

Section 10-06.1-13 was also amended by section 7 of House Bill No. 1045,
chapter 50.
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10-06.1-17. Annual report - Contents - Filing requirements. Before April
fiteenth sixteenth of each year, every corporation engaged in farming or ranching
after June 30, 1981, and every limited liability company engaged in farming or
ranching shall file with the secretary of state & an annual report executed by s the
corporation's or limited liability company's president, & vice president, secretary, or
treasurer centattng aH of. An annual report in a sealed envelope postmarked by
the United States postal service before the date provided in this section or an annual

report in a sealed packet with a verified shipment date by any other carrier service
before the date provided in this section meets the filing date requirement. An annual
report must include the following information with respect to the preceding calendar
year:

1. The name of the corporation or limited liability company.

2. The address of the registered office of the corporation or limited liability
company in this state and the name of #s the corporation's or limited
liability company's registered agent in this state at that address.

3. With respect to each corporation:

a. A statement of the aggregate number of shares the corporation has
authority to issue, itemized by classes, par value of shares, shares
without par value, and series, if any, within a class.

b. A statement of the aggregate number of issued shares, itemized by
classes, par value of shares, shares without par value, and services,
if any, within a class.

4. With respect to each shareholder or member:

a. The name and address of each, including the names and addresses
and relationships of beneficiaries of trusts and estates which own
shares or membership interests;

b. The number of shares or membership interests or percentage of
shares or membership interests owned by each;

c. The relationship of each;

d. A statement of whether each is a citizen or permanent resident alien
of the United States; and

e. A statement of whether at least one is an individual residing on or
operating the farm or ranch.

5. With respect to management:

a. |If a corporation, then the names and addresses of the officers and
members of the board of directors; or

b. If a limited liability company, then the names and addresses of the
managers and members of the board of governors.

6. A statement listing the acreage [hectarage] and location listed by section,
township, range, and county of all land in the state owned or leased by
the corporation or limited liability company and used for farming or
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ranching. The statement must also designate which, if any, of the
acreage [hectarage] is leased from or jointly owned with any shareholder
or member and list the name of the shareholder or member with that
acreage [hectarage].

7. A statement of the percentage of the annual average gross income of the
corporation or limited liability company which has been derived from
farming or ranching operations over the previous five years or for each
year of #s existence if less than five years.

8. A statement of the percentage of gross income of the corporation or
limited liability company derived from nonfarm rent, nonfarm royalties,
dividends, interest, and annuities during the period covered by the
report.

9. A corporation engaged in farming which fails to file an annual report is
subject to the penalties provided in section 10-19.1-147 except that the
penalties must be calculated from the date of the report required by this
section.

10. A limited liability company engaged in farming which fails to file an
annual report is subject to the penalties provided in subsections 5 and 6
of section 10-32-149 except that the penalties must be calculated from
the date of the report required by this section.

SECTION 4. AMENDMENT. Section 10-06.1-27 of the North Dakota
Century Code is amended and reenacted as follows:

10-06.1-27. Protection of minority members. If a member owns less than fifty

percent of the membership interest of a farming or ranching limited liability

company doing business under this chapter; and if the terms and conditions for the
repurchase of that membership interest by the limited liability company or by the
other members are not set forth in the cperating agreement bylaws, the instrument
whiteh that transferred the membership interest to the member, or are not the subject
of a busiress eentiruation member-control agreement or amr other agreement
between that member and the limited liability company, ther the disposition of sueh
the membership interest must be determined by this section upon the withdrawal of
the member. Any member who desires to withdraw from the limited liability

company shall first offer the membership interest for sale to the remaining members
in proportion to the membership interests owned by them the remaining members.
If not all of the members wish to purchase the membership interest, any one
member can purchase all of the membership interest of the withdrawing member. If
no member desires to purchase the membership interest of the withdrawing member,
ther the limited liability company itsel may purchase the membership interest. If
the limited liability company chooses not to purchase the membership interest of the
withdrawing member, thes the withdrawing member may sell the membership

interest to any other person eligible to be a member. If the withdrawing member is
unable to sell the membership interest to any other person eligible to become a
member, thep the withdrawing member may bring an action in district court to

terminate the limited liability company. Upon a finding that the withdrawing

member cannot sell the membership interest at a fair price, the court shall enter an
order directing that the limited liability company itsel or any of the remaining

members pro rata or otherwise, shal have twelve months from the date of the
court's order to purchase the membership interest of the withdrawing member at a
fair price as determined by the court and that if the membership interest of the
withdrawing member is not completely purchased at satg the fair price, the limited
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liability company shal must be dissolved and the assets of the limited liability
company shaHl must be first used to pay all liabilities of the limited liability company

with the remaining net assets to be distributed pro rata to the members in proportion
to thetr the member's membership interest ownership. For the purpose of this

section, a fair price for the membership interest of the withdrawing member must be
determined as though the membership interest was being valued for federal gift tax
purposes under the Internal Revenue Code.

SECTION 5. AMENDMENT. Section 10-19.1-01 of the 1997 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

10-19.1-01. Definitions. For the purposes of this chapter, unless the context
clearly indicates that a different meaning is intended:

1. "Acquiring corporation” means the domestic or foreign corporation that
acquires the shares of a corporation in an exchange.

2. "Acquiring organization" means the corporation, foreign corporation, or
domestic or foreign limited liability company acquiring in an exchange
the shares of a corporation or foreign corporation or the membership
interests of a domestic or foreign limited liability company.

"Address" means:

|0

a. In the case of a registered office or principal executive office, the
mailing address, including a zip code of the actual office location,
which may not be only a post-office box; and

b. In any other case, the mailing address, including a zip code.
3= 4. "Articles" means:

a. Inthe case of a corporation incorporated under or governed by this
chapter, articles of incorporation, articles of amendment, a
resolution of election to become governed by this chapter, a
demand retaining the two-thirds majority for shareholder approval
of certain transactions, a statement of change of registered office,
registered agent, or name of registered agent, a statement
establishing or fixing the rights and preferences of a class or series
of shares, a statement of cancellation of authorized shares, articles
of merger, articles of abandonment, and articles of dissolution.

b. In the case of a foreign corporation, the term includes all
documents serving a similar function required to be filed with the
secretary of state or other officer of the corporation's state of
incorporation.

4. 5. "Board" or "board of directors" means the board of directors of a
corporation.

5 6. "Board member" means:

a. An individual serving on the board of directors in the case of a
corporation; and
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b. An individual serving on the board of governors in the case of a
limited liability company.

"Bylaws" means the code adopted for the regulation or management of
the internal affairs of a corporation, regardless of how that code is
designated.

"Class", when used with reference to shares, means a category of shares
that differs in designation or one or more rights or preferences from
another category of shares of the corporation.

"Closely held corporation” means a corporation that does not have more
than thirty-five shareholders.

"Constituent corporation” means a domestic or foreign corporation that
is a party to a merger or an exchange.

"Constituent organization" means a corporation, foreign corporation, or
a domestic or foreign limited liability company that is a party to a
merger or an exchange.

"Corporation" means a corporation, other than a foreign corporation,
organized for profit and incorporated under or governed by this chapter.

"Director” means a member of the board.

"Distribution” means a direct or indirect transfer of money or other
property, other than Hs a corporation's own shares, with or without
consideration, or an incurrence or issuance of indebtedness, by a
corporation to any of #s the corporation's shareholders in respect of ks
the corporation's shares, and may be in the form of a dividend or a
distribution in liquidation, or as consideration for the purchase,
redemption, or other acquisition of ks the corporation's shares, or
otherwise.

"Division" or "combination" means dividing or combining shares of a
class or series, whether issued or unissued, into a greater or lesser
number of shares of the same class or series.

"Filed with the secretary of state" means trat etther, except as otherwise
permitted by law or rule, a signed original or a legible facsimile eepy
telecommunication of a signed original of a request for reserved name:
or a signed original of all other documents meeting the applicable
requirements of this chapter, together with the fees provided in section
10-19.1-147, has beer was delivered to the secretary of state and has
beer was determined by the secretary of state to conform to law. The
secretary of state shall therr endorse on the original the word "filed" and
the month, day, and year, and record the document in the office of the
secretary of state.

"Foreign corporation” means a corporation organized for profit which is
incorporated under laws other than the laws of this state for a purpose
for which a corporation may be incorporated under this chapter.

"Foreign limited liability company"” means a limited liability company
organized for profit that which is organized under laws other than the
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laws of this state for a purpose for which a limited liability company
may be organized under chapter 10-32.

"Good faith" means honesty in fact in the conduct of an act or
transaction.

"Intentionally” means that the person referred to e#her has a purpose to
do or fail to do the act or cause the result specified or believes that the
act or failure to act, if successful, will cause that result. A person
"intentionally” violates a statute if the person intentionally does the act or
causes the result prohibited by the statute, or if the person intentionally
fails to do the act or cause the result required by the statute, even though
the person may not know of the existence or constitutionality of the
statute or the scope or meaning of the terms used in the statute.

"Knows" or has "knowledge" means the person has actual knowledge of
a fact. A person does not "know" or have "knowledge" of a fact merely
because the person has reason to know of the fact.

"Legal representative” means a person empowered to act for another
person, including an agent, a manager, an officer, a partner, or an
associate of an organization; a trustee of a trust; a personal
representative; a trustee in bankruptcy; and a receiver, guardian,
custodian, or conservator.

"Limited liability company” means a limited liability company, other
than a foreign limited liability company, organized under chapter 10-32.

"Nonprofit corporation" means a corporation, whether domestic or
foreign, incorporated under or governed by chapter 10-33.

"Notice" is given by a shareholder of a corporation to the corporation or
an officer of the corporation when in writing and mailed or delivered to
the corporation or the officer at the registered office or principal
executive office of the corporation.

a. In all other cases, "notice" is given to a person:

(1) When mailed to the person at an address designated by the
person or at the last «rewr last-known address of the person;
or

(2) When handed to the person; or

(3) When left at the office of the person with a clerk or other
person in charge of the office; or

(a) If there is no one in charge, when left in a conspicuous
place in the office; or

(b) If the office is closed or the person to be notified has no
office, when left at the dwelling house or usual place of
abode of the person with some person of suitable age
and discretion then residing there.
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b. Notice is given by mail when deposited in the United States mail
with sufficient postage affixed.

c. Notice is deemed received when it is given.

"Officer” means an individual who is eighteen years of age or more who
is elected, appointed, or otherwise designated as an officer by the board,
or deemed elected as an officer pursuant to section 10-19.1-56.

"Organization” means, whether domestic or foreign, a corporation
incorporated in or authorized to do business in this state under this or
another chapter of this code, limited liability company, partnership,
limited partnership, limited liability partnership, joint venture,
association, business trust, estate, trust, enterprise, and any other legal or
commercial entity.

"Outstanding shares" means all shares duly issued and not reacquired by
a corporation.

"Owners" means:
a. Shareholders in the case of a corporation; and

b. Members in the case of a limited liability company or a nonprofit
corporation.

"Ownership interests" means:
a. Shares in the case of a corporation;

b. Membership interests in the case of a nonprofit corporation or
limited liability company; and

c. Similar interests in other organizations.

"Parent” of a specified corporation means a corporation or limited

liability company that directly, or indirectly through related corporations
or limited liability companies, owns more than fifty percent of the voting
power of the shares entitled to vote for directors of the specified
corporation.

"Principal executive office” means an office where the elected or
appointed president of a corporation has an office, or if the corporation
has no elected or appointed president, then the registered office of the
corporation.

"Registered office"” means the place in this state designated in the articles
as the registered office of the corporation.

"Related organization” means an organization that controls, is controlled
by, or is under common control with another organization with control
existing if an organization:

a. Owns, directly or indirectly, at least fifty percent of the shares,
membership interests, or other ownership interests of another
organization;
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b. Has the right, directly or indirectly, to elect, appoint, or remove fifty
percent or more of the voting members of the governing body of
another organization; or

c. Has the power, directly or indirectly, to direct or cause the direction
of the management and policies of another organization, whether
through the ownership of voting interests, by contract, or otherwise.

33- 35. "Security" has the meaning given in section 10-04-02.

34- 36. "Series" means a category of shares, within a class of shares authorized
or issued by a corporation by or pursuant to Hs a corporation's articles,
that have some of the same rights and preferences as other shares within
the same class, but that differ in designation or one or more rights and
preferences from another category of shares within that class.

35- 37. "Share" means one of the units, however designated, into which the
shareholders' proprietary interests in a corporation are divided.

36- 38. "Shareholder" means a person registered on the books or records of a
corporation or s the corporation's transfer agent or registrar as the
owner of whole or fractional shares of the corporation.

3+ 39. "Signed" means that the signature of a person kas beenr is placed on a
document, as provided in subsection 39 of section 41-01-11, and:

a. With respect to a document required by this chapter to be filed with
the secretary of state, means that the document kas bees is signed
by a person authorized to do so by this chapter, the articles or
bylaws, or a resolution approved by the aHmative vete ef the
reguired propertionr e+ rumber ef the directors as required under
section 10-19.1-46 or the helders ef the reguired proporten of
romber of the votihg power of the shares present and entitted to
vete shareholders as required under section 10-19.1-74; and

b. With respect to a document not required by this chapter to be filed
with the secretary of state, the signature may be a facsimile affixed,
engraved, printed, placed, stamped with indelible ink, transmitted
by facsimile telecommunication or electronically, or in any other
manner reproduced on the document.

38 40. "Subscriber" means a person who subscribes for shares in a corporation,
whether before or after incorporation.

39- 41. "Subsidiary" of a specified corporation means:

a. A corporation having more than fifty percent of the voting power of
Hs the corporation's shares entitled to vote for directors owned
directly, or indirectly through related corporations or limited
liability companies, by the specified corporation; or

b. A limited liability company having more than fifty percent of the
voting power of Hs the limited liability company's membership
interests entitled to vote for governors owned directly, or indirectly
through related limited liability companies or corporations, by the
specified limited liability company.
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40- 42. "Surviving corporation" means the domestic or foreign corporation
resulting from a merger.

43. "Surviving organization" means the corporation or foreign corporation
or domestic or foreign limited liability company resulting from a merger.

E

"Vote" includes authorization by written action.

P

"Written action” means a written document signed by all of the persons
required to take the action, or the counterparts of a written document
signed by any of the persons taking the action described. Each
counterpart constitutes the action of the person signing # and all the
counterparts, taken together, constitute one written action by all of the
persons signing them the counterparts.

65 SECTION 6. AMENDMENT. Subsection 2 of section 10-19.1-05 of the
North Dakota Century Code is amended and reenacted as follows:

2. A shareholder or shareholders holding more than one-third of the voting
power of the shares entitled to vote for dissolution of a corporation
described in section 10-19.1-02 or 10-19.1-03 may, by signed written
demand filed in duplicate original with the secretary of state, along with
the fees provided +t chapter £46-23 for under section 10-19.1-147, amend
the articles of the corporation to include a provision requiring the
approval of the holders of two-thirds of the voting power of all the
shares for the authorization of the dissolution of the corporation,
notwithstanding the provisions of section 10-19.1-107. Notice that the
demand kas been was filed must be given by the shareholder to an
officer of the corporation, but failure to give the notice does not
invalidate the demand.

6 SECTION 7. A new subsection to section 10-19.1-10 of the 1997
Supplement to the North Dakota Century Code is created and enacted as follows:

Subsection 5 does not limit the right of the board, by resolution, to take
an action that the bylaws may authorize under this section without
including the authorization in the bylaws, unless the authorization is
required to be included in the bylaws by another provision of this

chapter.

67 SECTION 8. AMENDMENT. Section 10-19.1-11 of the North Dakota
Century Code is amended and reenacted as follows:

10-19.1-11. Filing of articles of incorporation. An original of the articles of
incorporation must be filed with the secretary of state. If the secretary of state finds

65 Section 10-19.1-05 was also amended by section 8 of House Bill No. 1045,
chapter 50.

66 Section 10-19.1-10 was also amended by section 9 of House Bill No. 1045,
chapter 50.

67 Section 10-19.1-11 was also amended by section 10 of House Bill No. 1045,
chapter 50.
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that the articles of incorporation conform to law and that all fees have beer are paid
under chapter 3023 section 10-19.1-147, the secretary of state shall issue a
certificate of incorporation to the incorporators or thet# the incorporators’
representative.

SECTION 9. AMENDMENT. Subsection 1 of section 10-19.1-13 of the
1997 Supplement to the North Dakota Century Code is amended and reenacted as
follows:

1. The corporate name:

a. Must be in the English language or in any other language expressed
in English letters or characters.

b. Must contain the word "company", "corporation”, "incorporated"”,
"limited", or an abbreviation of one or more of these words.

c. May not contain a word or phrase that ireteates indicating or
imphes that # implying the corporation may not be incorporated
under this chapter.

d. May not contain the words "limited liability company", "limited
partnership”, "limited liability partnership”, "limited liability limited
partnership”, or any abbreviation of these words.

|®

May not contain a word or phrase that ipgieates indicating or
imphes that # implying the corporation is incorporated for a
purpose other than a legal business purpose for which a
corporation may be incorporated under this chapter.

e- f. May not be the same as, or deceptively similar to:
(1) The name, whether foreign and authorized to do business in
this state; or domestic, unless there is filed with the articles a
document whieh that complies with subsection 2 7 of this
section, of:
(@) Another corporation;

(b) A corporation incorporated or authorized to do
business in this state under another chapter of this code;

(c) A limited liability company;
(d) A limited partnership; e+
(e) A limited liability partnership; or

(f) A limited liability limited partnership;

(2) A name the right to which is, at the time of incorporation,
reserved in the manner provided in section 10-19.1-14,
10-32-11, 10-33-11, 45-10.1-03, or 45-22-05;

(3) A fictitious name registered in the manner provided in chapter
45-11; or
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(4) A trade name registered in the manner provided in chapter
47-25.

68 SECTION 10. AMENDMENT. Section 10-19.1-23 of the North Dakota
Century Code is amended and reenacted as follows:

10-19.1-23. Filing articles of amendment. An original of the articles of

amendment must be filed with the secretary of state. If the secretary of state finds
that the articles of amendment conform to law and that all fees have been paid as
provided +t ehapter +6-23 under section 10-19.1-147, ther the articles of amendment
must be recorded in the office of the secretary of state. A corporation that amends
Hs the corporate name and is the owner of a trademark or trade name, is a general
partner named in a fictitious name certificate, or is a general partner in a limited
partnership whiek that is on file with the secretary of state, must change or amend
Hs the corporation's name in each registration when # the corporation files an
amendment.

SECTION 11. AMENDMENT. Subsection 2 of section 10-19.1-30 of the
1997 Supplement to the North Dakota Century Code is amended and reenacted as
follows:

2. After the issuance of the certificate of incorporation, the incorporators or
the directors named in the articles shall, within a reasonable time, etther
hold an organizational meeting at the call of a majority of the
incorporators or of the directors named in the articles; or take written
action, for the purposes of transacting business and taking actions
necessary or appropriate to complete the organization of the
corporation, including amending the articles;; electing directorss;
adopting bylaws;; electing officers;; adopting banking resolutionss;
authorizing or ratifying the purchase, lease, or other acquisition of
suitable space, furniture, furnishings, supplies, and materials;; approving
a corporate seal;; approving forms of certificates ef tranrsacton
statements for shares of the corporation;; adopting a fiscal year for the
corporation;; accepting subscriptions for and issuing shares of the
corporations;; and making any appropriate tax elections. If a meeting is
held, the person or persons calling the meeting shall give at least three
days' notice of the meeting to each incorporator or director named,
stating the date, time, and place of the meeting. Incorporators and
directors may waive notice of an organizational meeting in the same
manner that a director may waive notice of meetings of the board
ptstant 6 under subsection 5 of section 10-19.1-43.

69 SECTION 12. AMENDMENT. Section 10-19.1-61 of the North Dakota
Century Code is amended and reenacted as follows:

10-19.1-61. Authorized shares.

68 Section 10-19.1-23 was also amended by section 11 of House Bill No. 1045,
chapter 50.

69  Section 10-19.1-61 was also amended by section 12 of Hosue Bill No. 1045,
chapter 50.
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Subject to any restrictions in the articles, a corporation may issue
securities and rights to purchase securities only when authorized by the
board.

All the shares of a corporation:

a. Must be of one class and one series, unless the articles establishs or
authorize the board to establish- more than one class or series;

b. Must be common shares entitled to vote and skalt have equal rights
and preferences in all matters not otherwise provided for by the
board, unless and to the extent that the articles have created
nonvoting shares or have fixed the relative rights and preferences of
different classes and series; and

c. Must have, unless a different par value is specified in the articles, a
par value of one cent per share.

Subject to any restrictions in the articles, the power granted in subsection
2 may be exercised by a resolution approved by the afmative vete of a
majorty of the directors present as required under section 10-19.1-46
establishing a class or series, setting forth the designation of the class or
series, and fixing the relative rights and preferences of the class or series.
Any of the rights and preferences of a class or series established in the
articles or by resolution of the directors:

a. May be made dependent upon facts ascertainable outside the
articles; or outside the resolution or resolutions establishing the class
or series, provided that the manner in which the facts operate upon
the rights and preferences of the class or series is clearly and
expressly set forth in the articles or in the resolution or resolutions
establishing the class or series; and

b. May incorporate by reference seme of alt any of the terms of any
agreements, contracts, or other arrangements entered into by the
issuing corporation in connection with the establishment of the class
or series if the corporation retains at Hs the principal executive
office, a copy of the agreements, contracts, or other arrangements
or portions incorporated by reference.

A statement executed by an officer setting forth the name of the
corporation and the text of the resolution and certifying the adoption of
the resolution and the date of adoption must be filed with the secretary
of state, together with the fees provided # echapter $6-23 under _section
10-19.1-147, before the issuance of any shares for which the resolution
creates rights or preferences not set forth in the articles. The resolution
is effective when the statement kas been is filed with the secretary of state
unless the statement specifies a later effective date within thirty days of
filing the statement with the secretary of state.

Without limiting the authority granted # under this section, a
corporation may issue shares of a class or series which:

a. Subjeet Are subject to the right of the corporation to redeem any of
those shares at the price fixed for thet the shares' redemption by
the articles or by the board;
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Entithrg  Entitle the shareholders to cumulative, partially
cumulative, or noncumulative distributions;

Havirg Have preference over any class or series of shares for the
payment of distributions of any or all kinds;

Cenvertbte Convert into shares of any other class or any series of
the same or another class; or

Havirg Have full, partial, or no voting rights, except as provided #
under section 10-19.1-20.

SECTION 13. AMENDMENT. Subsection 5 of section 10-19.1-61.1 of the
North Dakota Century Code is amended and reenacted as follows:

5. If a division or combination that includes an amendment of the articles
is effected under subsection 4, ther articles of amendment must be
prepared that contain the information required by section 10-19.1-21
and a statement that the amendment will not adversely affect the Hghts
any right or preterenees preference of the helders any holder of
outstanding shares of any class or series and will not result in the
percentage of authorized shares that of any class or series which remains
unissued after the division or combination exceeding the percentage of
authorized shares that of that class or series which were unissued before
the division or combination.

SECTION 14. AMENDMENT. Subsection 1 of section 10-19.1-63 of the
North Dakota Century Code is amended and reenacted as follows:

1. Subject to any restrictions in the articles:

a.

b.

The consideration for the issuance of shares may be paid, in whole
or in part, in moneys; in other property, tangible or intangibles;; or
in labor or services actually performed for the corporation. When
payment of the consideration for which shares are to be issued has
beer is received by the corporation, the shares must be are
considered fully paid and nonassessable. Neither promissory notes
nor future services constitute payment or part payment for shares of
a corporation.

corperaton may; withewt Without any new or additional
consideration, a corporation may issue Hs the corporation's own
shares in exchange for or in conversion of s the corporation's
outstanding shares, or may, subject to authorization of share
dividends, divisions, and combinations according to section
10-19.1-61.1, issue is the corporation's own shares pro rata to Hs
the corporation's shareholders or the shareholders of one or more
classes or series, to effectuate share dividends, divisions, or
combinations. -Ne shares Shares of a class or series, shares of
which are then outstanding, may not be issued to the holders of
shares of another class or series, except in exchange for or in
conversion of outstanding shares of the other class or series, unless
the issuance et+her is expressly provided for in the articles or is
approved at a meeting by the affirmative vote of the holders of a
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majority of the voting power of all shares of the same class or series
as the shares to be issued.

SECTION 15. AMENDMENT. Subsection 4 of section 10-19.1-64 of the
North Dakota Century Code is amended and reenacted as follows:

4.

The instrument or_written agreement evidencing the right to purchase
must set forth in full, summarize, or incorporate by reference all the
terms, provisions, and conditions applicable to the right to purchase.

SECTION 16. A new subsection to section 10-19.1-65 of the North Dakota
Century Code is created and enacted as follows:

A denial or limitation of preemptive rights otherwise provided under this

section does not limit the power of the corporation to grant first refusal

rights_or other rights to purchase from the corporation shares or other

securities of the corporation to shareholders, subscribers, or other
persons before the shares or other securities are offered to or acquired
by any other person.

SECTION 17. AMENDMENT. Section 10-19.1-66 of the 1997 Supplement
to the North Dakota Century Code is amended and reenacted as follows:

10-19.1-66. Share certificates -Issuance andcontents - Uncertificatedshares.

™

The shares of a corporation must be certificated shares or uncertificated
shares. Each holder of certificated shares issued in compliance with
section 10-19.1-63 is entitled to a certificate of shares.

The shares of a corporation must be represented by certificates signed by
the president; or by a vice president, and by the secretary, or by an
assistant secretary of the corporation.

If a person signs or has a facsimile signature placed upon a certificate
while an officer, transfer agent, or registrar of a corporation, the
certificate may be issued by the corporation; even if the person has
ceased to have ceases having that capacity before the certificate is issued,
with the same effect as if the person had that capacity at the date of ks
the certificate's issue.

Every certificate representing shares issued by a corporation whieh that
is authorized to issue shares of more than one class must set forth upon
the face or back of the certificate, or must state that the corporation will
furnish to any shareholders upon request and without charge, a full or
summary statement of the designations, preferences, limitations, and
relative rights of the shares of each class authorized to be issued and, if
the corporation is authorized to issue any preferred or special class or
series, the variations in the relative rights and preferences between the
shares of each sueh of the series se far as to the extent the same relative
rights and preferences have been fixed and determined and the authority
of the board to fix and determine the relative rights and preferences of
subsequent series. Each certificate representing shares must state upon
its face:

a. The name of the corporation.
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4 5.

> 6.

b. That the corporation is organized under the laws of this state.
c. The name of the person to whom issued.

d. The number and class of shares; and the designation of the series, if
any, whieh sueh the certificate represents.

e. The par value of steh any share represented by sueh the certificate;
or a statement that the shares are without par value.

A certificate signed as provided # under subsection 1 is prima facie
evidence of the ownership of the shares referred to in the certificate.

Unless uncertificated shares are prohibited by the articles or bylaws, a
resolution approved by the affirmative vote of a majority of the directors
present may provide that some or all of any or all classes and series of
s the corporation's shares will be uncertificated shares.

a. The resolution does not apply to shares represented by a certificate
until the certificate is surrendered to the corporation.

b. Within a reasonable time after the issuance or transfer of
uncertificated shares, the corporation shall send to the new
shareholder the information required by this section to be stated on
certificates.

c. The information required under this section is not required to be
sent to the new shareholder by a publicly held corporation that
adopted a system of issuance, recordation, and transfer of the
corporation's shares by electronic or other means not involving the
issuance of certificates if the system complies with federal law.

d. Except as otherwise expressly provided by statute, the rights and
obligations of the holders of certificated and uncertificated shares of
the same class and series are identical.

SECTION 18. AMENDMENT. Subsection 2 of section 10-19.1-68 of the
North Dakota Century Code is amended and reenacted as follows:

2.

A corporation may not pay money for fractional shares if that action
would result in the cancellation of more than twenty percent of the
outstanding shares of a class or series. A determination by the board of
the fair value of fractions of a share is conclusive in the absence of
fraud. A certifieate for a certificated or uncertificated fractional share
dees; but, and any scrip or warrarts deo ret unless they previde
otherwise; entitte warrants if expressly provided, entitles the shareholder
to exercise voting rights or te receive distributions. The board may
cause scrip or warrants to be issued subject to the condition that they
the scrip or warrants become void if not exchanged for full shares before
a specified date, or that the shares for which scrip or warrants are
exchangeable may be sold by the corporation and the proceeds
distributed to the holder of the scrip or warrants, or to any other
condition or set of conditions the board may impose.

SECTION 19. AMENDMENT. Subsection 2 of section 10-19.1-70 of the
North Dakota Century Code is amended and reenacted as follows:
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2. A written restriction on the transfer or registration of transfer of
securities of a corporation that which is not manifestly unreasonable
under the circumstances and is noted conspicuously on the face or back
of the certificate or_included in information sent to the holders of
uncertificated shares in accordance with subsection 6 of section
10-19.1-66 may be enforced against the holder of the restricted securities
or a successor or transferee of the holder, including a pledgee or a legal
representative. Unless noted conspicuously on the face or back of the
certificate or_included in _information sent to holders of uncertificated
shares in_accordance with subsection 6 of section 10-19.1-66, a
restriction, even though permitted by this section, is ineffective against a
person without knowledge of the restriction. A restriction under this
section is deemed to be noted conspicuously and is effective if the
existence of the restriction is stated on the certificate and reference is
made to a separate document creating or describing the restriction.

SECTION 20. AMENDMENT. Subsection 1 of section 10-19.1-73.2 of the
1997 Supplement to the North Dakota Century Code is amended and reenacted as
follows:

1. The board may fix or_authorize an officer to fix a date not more than
fifty days, or a shorter time period provided in the articles or bylaws,
before the date of a meeting of shareholders as the date for the
determination of the holders of shares entitled to notice of and entitled to
vote at the meeting. WHhen If a date is fixed, only shareholders on that
date are entitled to notice of and permitted to vote at that meeting of
shareholders.

SECTION 21. AMENDMENT. Subsection 1 of section 10-19.1-76.2 of the
1997 Supplement to the North Dakota Century Code is amended and reenacted as
follows:

1. At or before the meeting for which the appointment is to be effective, a
shareholder may cast or authorize the casting of a vote by filing a
written appointment of a proxy which is signed by the shareholder, with
an officer authorized to tabulate votes.

a. A writen Before the meeting, a shareholder may cast or authorize
the casting of a vote by a proxy by transmitting to the corporation
or_the corporation's duly authorized agent an appointment of a
proxy may be sigred by the shareholder or auvthorzed by the
sharehelder by transmission of a telegraph, cablegram, of ether
Hears of electrerte (FRRSHHSSHR, provided the cerperaton Ras Ao
reaser te believe the telegram, cablegrams of other eleetronie
traRsHisston was ret autherized by the sharehelder by means of
telegram, cablegram, or any other form of electronic transmission,
including telephonic transmission, whether or not accompanied bv
written instructions of the shareholders. An electronic transmission
must set forth or be submitted with information indicating the
appointment is authorized by the shareholder. |If it is determined a
telegram, cablegram, or other electronic transmission is valid, the
inspectors _of election or, if there are no_inspectors, the other
persons making that determination of validity shall specify the
information upon which they relied to make that determination.
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b. Any A _copy, facsimile telecommunication, or other reproduction of
the original writing or transmission may be substituted or used in
lieu of the original writing or transmission for any purpose for
which the original writing or transmission could be used; if the
copy, facsimile, telecommunication, or other reproduction is a
complete and legible reproduction of the entire original writing or
transmission.

c. An appointment of a proxy for shares held jointly by two or more
shareholders is valid if signed by any one of teew the shareholders,
unless the corporation receives from any ere of those shareholders
written notice etther denying the authority of that person to appoint
a proxy or appointing a different proxy.

SECTION 22. AMENDMENT. Subsection 3 of section 10-19.1-83 