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‭Position: Neutral With Amendments, Opposed Without Amendments‬

‭Madam Chair,‬

‭The idea of a single subject rule for ballot measures sounds good - in theory.‬

‭But much like how communism sounds good in theory, what happens in practice is very‬
‭different.‬

‭The legislature itself found out how this works in 2023 when the OMB bill was challenged‬
‭partially based on the existing single-subject rule in the constitution applicable to the legislature.‬

‭Attached to my testimony are several documents, including some case law documents and‬
‭organizational writings.‬

‭The lack of definition to what a “single-subject” really is was part of the criticism of Measure 2 in‬
‭2024. The legislature has now had two full years, a Supreme Court decision, and another failed‬
‭ballot measure to come up with a way to define “single-subject” in the context of ballot‬
‭measures.‬

‭Background‬

‭The single-subject rule, which exists in most states, is designed to prevent laws from addressing‬
‭multiple unrelated topics. It aims to ensure that laws have a clear purpose and prevent‬
‭unrelated items from being bundled together. However, the rule can be challenging to apply to‬
‭citizen initiatives, which often address complex, interconnected issues.‬

‭The South Dakota Supreme Court case involving a marijuana legalization initiative highlights the‬
‭challenges of applying the single-subject rule. Opponents of the initiative argued that it‬
‭encompassed multiple subjects, including medical marijuana, hemp regulations, and local‬
‭government control of dispensaries. The court agreed, delaying the implementation of the‬
‭initiative.‬

‭The single-subject rule can be used to challenge citizen initiatives even if they have significant‬
‭public support. This can discourage people from pursuing initiatives and raises concerns about‬
‭fairness and the potential for manipulation.  The definition of a single subject is open to‬
‭interpretation, leading to inconsistent application of the rule. This inconsistency makes it difficult‬
‭for citizen groups to predict whether their initiatives will be challenged.‬



‭There are arguments for and against strict enforcement of the single-subject rule. Some argue‬
‭that strict enforcement prevents voter confusion, while others contend that it can be used to‬
‭manipulate the process and silence certain voices.‬

‭Potential solutions to address the challenges of the single-subject rule include adopting a more‬
‭flexible definition of a single subject, creating clearer guidelines, and establishing consequences‬
‭for those who abuse the rule to challenge initiatives.‬

‭Citizen initiatives often address complex issues that are interconnected and difficult to separate‬
‭into neat single subjects. Forcing initiatives to address these issues separately could hinder‬
‭effective problem-solving.  The single-subject rule has become increasingly complex and open‬
‭to interpretation over time, undermining its original purpose. The lack of clarity and consistency‬
‭in the single-subject rule creates a system that can be easily abused by those with resources‬
‭and legal knowledge.‬

‭Potential solutions include reforming the rule to make it more citizen-friendly, adopting clearer‬
‭guidelines, and encouraging courts to exercise caution when using the rule to overturn citizen‬
‭initiatives.‬

‭The key takeaways from the discussion are that the single-subject rule can hinder citizen‬
‭initiatives, its definition is vague and inconsistently applied, and it can be manipulated by those‬
‭with resources.  It is important to educate the public about the single-subject rule and advocate‬
‭for changes that protect direct democracy.  The challenge lies in finding a balance between‬
‭protecting direct democracy and ensuring that laws are clear and well-organized.‬

‭Subject vs. Topic‬

‭Within the discussion of single-subject, one thing that often comes up is whether a “topic” and a‬
‭“subject” are the same thing.  If a sponsoring committee wants to eliminate the income tax and‬
‭cut the sales tax by 1%, is that one subject: taxes, or two subjects: sales tax and income tax?‬

‭The legislature’s own website sorts bills by “topic” not by “subject” (attachment), and lists “Sales‬
‭Tax” and “Income Tax” as two different topics.  SCR 4007 either requires a declaration of how‬
‭this will be determined, or a requirement that the legislature will provide the Secretary of State‬
‭with guidance.‬

‭Danger Of Weaponization‬

‭Unilateral and undefined power given to one elected official can be abused.  In order to ensure‬
‭a “single-subject rule” is not abused, it needs to be defined.Attached to my testimony are many‬
‭legal sources showing how hard it is to define.‬



‭Proposed Amendment‬

‭The following amendment is proposed to create guardrails against a single-subject rule being‬
‭weaponized:‬

‭(Bold underlined is the proposed amendment language to the language being added by SCR‬
‭4007)‬

‭Prior to approval for circulation, a‬‭proposed amendment may not embrace or be‬
‭comprised of more than one subject‬‭functionally related and germane to each other‬‭,‬
‭as determined by the secretary of state and the secretary of state may not approve the‬
‭initiative petition for circulation if the proposed amendment comprises more than one‬
‭subject.‬ ‭Prior to application of this provision the legislative assembly, or citizens by‬
‭initiative, shall enact statute(s) providing clear guidance to the secretary of the‬
‭state, incorporating any rulings by state or federal courts on the matter into such‬
‭guidance.  The secretary of state may not apply this rule any differently than it‬
‭applies to the legislative assembly as determined by the courts.‬

‭Automatic Appeal: If rejected by the secretary of the state the state supreme court‬
‭shall convene within seven business days to hear an appeal to the rejection.  If the‬
‭supreme court over-rules the secretary of state's rejection, the state shall reimburse‬
‭the sponsoring committee for all legal fees incurred due to the appeal.‬

‭Intent of Amendment Provisions‬

‭1.‬ ‭Require determination of “single-subject” to occur BEFORE approval to circulate.‬
‭a.‬ ‭Letting signatures be collected prior to ruling would lead to weaponization.‬

‭2.‬ ‭Add “functionally related and germane” clause. (Source: Nevada version of rule)‬
‭3.‬ ‭Require the legislature to provide guidance prior to SecState enforcement.‬
‭4.‬ ‭Ensure that enforcement is the same as it would be on legislative actions for fairness.‬
‭5.‬ ‭Create an easy and fast appeals process for sponsoring committees.‬

‭Without reasonable guardrails, there is too much opportunity for future Secretary of States to‬
‭use the power unilaterally against measures.‬

‭Furthermore, I would urge this committee to change which election this measure appears on‬
‭from the June 2026 ballot to the November 2026 ballot to ensure maximum voter involvement in‬
‭such a change.‬



‭FAQ On Single Subject Rules‬

‭1. What is the single-subject rule, and why is it important in the context of‬
‭laws and constitutional amendments?‬
‭The single-subject rule, present in the constitutions of several states, mandates that a piece of‬
‭legislation or a ballot initiative can only address one subject. This prevents "logrolling" (combining‬
‭unrelated items to gain support) and ensures transparency, so voters understand what they're voting‬
‭on. Courts use this rule to strike down initiatives that violate it, either removing them from the ballot‬
‭or voiding them after enactment. However, the interpretation and enforcement of this rule vary‬
‭significantly across states, with some applying it more aggressively than others.‬

‭2. How do courts determine whether a law or initiative violates the‬
‭single-subject rule? What tests or standards are used?‬
‭Courts employ various tests to determine if multiple parts of a bill are sufficiently related to constitute‬
‭a single subject. These include:‬

‭Whether the provisions are "rationally related."‬
‭If there is a "unifying principle."‬
‭Whether there is a "natural and logical connection."‬
‭If they share a "common purpose or relationship."‬
‭Whether they have a "nexus to a common purpose."‬
‭If they "fairly relate to the same subject."‬
‭Whether they "relate, directly or indirectly, to the same general subject and have a mutual‬
‭connection."‬
‭If there is a "common thread" or "filament" linking them to each other.‬

‭The most common standard is whether the provisions are "germane" or "reasonably germane" to‬
‭each other or to some general subject. Courts often look for a reasonable basis for grouping multiple‬
‭proposals together. Ultimately, the goal is to prevent unrelated provisions from being combined in a‬
‭way that could mislead voters or create undesirable legislative bargains.‬

‭3. What are the potential consequences if a law or initiative is found to‬
‭violate the single-subject rule?‬
‭If a court finds that a law or initiative violates the single-subject rule, it typically has two main options:‬
‭invalidation (striking down the entire law) or severance (removing the problematic parts of the law).‬
‭Invalidation can undo popular decisions and disrupt existing policy. Severance can distort the‬
‭legislative process if the removed provisions were crucial to a political compromise, potentially‬
‭creating winners and losers unintended by the original legislation.‬

‭4. How can the "saving and avoidance canons" be applied to the‬
‭single-subject rule, and what benefits would this offer?‬
‭The saving and avoidance canons are principles of statutory interpretation. When applied to the‬
‭single-subject rule, they suggest that if a law or ballot initiative is ambiguous, and one interpretation‬
‭suggests multiple subjects while another suggests a single subject, the court should choose the‬



‭interpretation that upholds the law's constitutionality. The saving canon applies when one‬
‭interpretation clearly renders the statute unconstitutional and the avoidance canon applies when one‬
‭interpretation possibly renders the statute unconstitutional. This approach can prevent the need to‬
‭invalidate laws or excise portions of them, minimizing conflict with the legislative branch and‬
‭respecting popular sovereignty. This approach can also avoid "de-constitutionalizing" single subject‬
‭rule adjudication.‬

‭5. How do political factors and judicial ideology influence decisions in‬
‭single-subject rule cases?‬
‭Studies suggest that judges are more likely to vote to uphold an initiative if their political affiliations‬
‭align with the initiative's policy goals. In states with strict enforcement of the single-subject rule, this‬
‭partisan influence is more pronounced. Judges may interpret the rule more liberally or strictly‬
‭depending on their personal views on the underlying policy issue.‬

‭6. What are some common countermeasures used by state governments to‬
‭evade initiatives, and how might the single-subject rule be affected?‬
‭State governments may attempt to undermine initiatives through various countermeasures, such as‬
‭implementation sabotage, collateral attacks, direct repeal, judicial review, or reforms of the initiative‬
‭process itself. When initiatives anticipate these countermeasures and attempt to address them‬
‭preemptively, they often become more complex, increasing the likelihood that they will be challenged‬
‭for violating the single-subject rule. The very act of trying to make an initiative "airtight" against‬
‭governmental interference can ironically make it more vulnerable to legal challenges based on the‬
‭single-subject rule.‬

‭7. In the context of marijuana legalization, what specific issues have led to‬
‭single-subject rule challenges?‬
‭In the context of marijuana legalization, single-subject challenges have arisen due to the bundling of‬
‭distinct but related issues within a single initiative. For example, an initiative that combines‬
‭recreational marijuana, medical marijuana, and hemp regulation might be challenged on the grounds‬
‭that these are separate subjects. Similarly, an initiative that legalizes marijuana and also addresses‬
‭related issues like taxation, licensing, and regulation by local governments could face similar‬
‭challenges.‬

‭8. What is the overall trend in single-subject rule jurisprudence regarding‬
‭state legislation?‬
‭Most courts appear to interpret the concept of a "single subject" liberally and reject most‬
‭single-subject challenges. Courts often state that they will only strike down laws on single-subject‬
‭grounds if the violation is "clearly, plainly, and palpably so," or "manifestly gross and fraudulent". This‬
‭deferential approach reflects respect for the legislative branch. However, nearly all courts that claim‬
‭to be committed to this deferential and liberal interpretation of "subject" have, at one point, struck‬
‭down laws on single-subject grounds.‬
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(./department+of+career+and+technical+education.html)

Department of Commerce (./department+of+commerce.html)

Department of Corrections and Rehabilitation
(./department+of+corrections+and+rehabilitation.html)

Department of Emergency Services
(./department+of+emergency+services.html)

Department of Environmental Quality
(./department+of+environmental+quality.html)

Department of Financial Institutions
(./department+of+financial+institutions.html)

Department of Health and Human Services
(./department+of+health+and+human+services.html)

Department of Labor and Human Rights - see Labor Commissioner
(./department+of+labor+and+human+rights.html)

Department of Mineral Resources
(./department+of+mineral+resources.html)

Department of Public Instruction - see Superintendent of Public
Instruction (./department+of+public+instruction.html)

Department of Transportation (./department+of+transportation.html)

Department of Veterans' Affairs (./department+of+veterans+affairs.html)

Department of Water Resources (./department+of+water+resources.html)

Dickinson State University
(./dickinson+state+university.html)

Digital Assets - see also Sales and
Sales Contracts
(./digital+assets.html)

Disabled Persons
(./disabled+persons.html)

District Court - see also Courts
(./district+court.html)

Domestic Relations
(./domestic+relations.html)

Domestic Violence
(./domestic+violence.html)

Drivers - see also Motor Vehicles
(./drivers.html)

Drugs - see also Alcohol
(./drugs.html)

Dry Pea and Lentil Council (./dry+pea+and+lentil+council.html)

E
Early Childhood Services - see also
Child Care
(./early+childhood+services.html)

Economic Development
(./economic+development.html)

Education - see also Higher Ed; Schools; Spec Ed; Voc Ed
(./education.html)

Education Standards and Practices Board
(./education+standards+and+practices+board.html)

Elections (./elections.html) Emergencies (./emergencies.html)

Emergency Clause
(./emergency+clause.html)

Emergency Commission
(./emergency+commission.html)

Emergency Services (./emergency+services.html)

Emergency Services Communication System (911)
(./emergency+services+communication+system+(911).html)

Energy - see also Public Utilities;
Wind Energy (./energy.html)

Engineers - see also Occupations
and Professions (./engineers.html)

Environmental Protection - see also
Hazardous Materials
(./environmental+protection.html)

Ethanol (./ethanol.html)

Ethics (./ethics.html) Ethics Commission
(./ethics+commission.html)

Executive Branch - see also
Governor; Specific Agencies
(./executive+branch.html)

Extension Service
(./extension+service.html)
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F
Fees (./fees.html) Finance - see Appropriations;

Bonds; Governmental Finance
(./finance.html)

Financial Institutions
(./financial+institutions.html)

Firefighters (./firefighters.html)

Fire Marshal (./fire+marshal.html) Fire Protection Districts
(./fire+protection+districts.html)

Fires (./fires.html) Food (./food.html)

G
Gambling - see Games of Chance
(./gambling.html)

Game and Fish
(./game+and+fish.html)

Game and Fish Department (./game+and+fish+department.html)

Games of Chance - see also Sports
and Amusements
(./games+of+chance.html)

Gaming Commission - see also
Games of Chance
(./gaming+commission.html)

Governmental Finance
(./governmental+finance.html)

Governor - see also Executive
Branch (./governor.html)

Guardianship - see also Uniform Probate Code (./guardianship.html)

H
Hazardous Materials - see also
Environmental Protection
(./hazardous+materials.html)

Health - see also Medical Services;
Safety (./health.html)

Higher Education - see also Board
of Higher Education
(./higher+education.html)

Highway Department - see
Department of Transportation
(./highway+department.html)

Highway Patrol
(./highway+patrol.html)

Highways - see also Department of
Transportation (./highways.html)

Historic Sites - see also State
Historical Society
(./historic+sites.html)

Holidays (./holidays.html)

Home Rule (./home+rule.html) Hospitals - see also State Hospital
(./hospitals.html)

Housing (./housing.html) Housing Finance Agency
(./housing+finance+agency.html)

Human Rights
(./human+rights.html)

Hunting - see also Game and Fish
(./hunting.html)

I
Income Tax - see also Taxation
(./income+tax.html)

Indian Affairs Commission
(./indian+affairs+commission.html)

Indians (./indians.html) Industrial Commission
(./industrial+commission.html)

Information Technology Department
(./information+technology+department.html)

Insurance (./insurance.html) Insurance Commissioner
(./insurance+commissioner.html)

Insurance Companies (./insurance+companies.html)

International Peace Garden (./international+peace+garden.html)

J
Jails - see also Correctional
Facilities; Penitentiary (./jails.html)

Job Service North Dakota - see also
Unemployment Compensation
(./job+service+north+dakota.html)

Judges - see also Courts
(./judges.html)

Judicial Branch
(./judicial+branch.html)
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K

L
Labor and Employment - see also
Public Employees; State Employ
(./labor+and+employment.html)

Labor Commissioner
(./labor+commissioner.html)

Lake Region State College
(./lake+region+state+college.html)

Landlord and Tenant - see also
Leases
(./landlord+and+tenant.html)

Law Enforcement - see also Peace
Officers (./law+enforcement.html)

Leases - see also Landlord and
Tenant (./leases.html)

Legacy Fund (./legacy+fund.html) Legislative Assembly
(./legislative+assembly.html)

Legislative Branch
(./legislative+branch.html)

Legislative Council
(./legislative+council.html)

Legislative Management
(./legislative+management.html)

Libraries - see also State Library
(./libraries.html)

Licenses - see also Drivers; Motor
Vehicles (./licenses.html)

Liens - see also Civil Actions
(./liens.html)

Life Skills and Transition Center (./life+skills+and+transition+center.html)

Lignite Research Council
(./lignite+research+council.html)

Livestock - see also Animals
(./livestock.html)

Lobbying - see also Secretary of
State (./lobbying.html)

Lodging (./lodging.html)

Long-term Care - see also Nursing Homes (./longterm+care.html)

M
Marijuana (./marijuana.html) Medicaid or Medicare - see also

Department of Health and Human
Services; Medical Serv
(./medicaid+or+medicare.html)

Medical Services - see also Drugs;
Health; Safety
(./medical+services.html)

Mental Health - see also Disabled
Persons; Behavioral Health
(./mental+health.html)

Military (./military.html)

Mill and Elevator Association (./mill+and+elevator+association.html)

Mineral Interests
(./mineral+interests.html)

Minerals - see also Coal; Oil and
Gas; Mineral Interests
(./minerals.html)

Minors - see also Domestic
Relations (./minors.html)

Minot State University
(./minot+state+university.html)

Mobile Homes - see also Housing
(./mobile+homes.html)

Mortgages (./mortgages.html)

Motor Vehicle Dealers
(./motor+vehicle+dealers.html)

Motor Vehicle Excise Tax - see also
Taxation
(./motor+vehicle+excise+tax.html)

Motor Vehicle Fuel Tax - see also
Taxation
(./motor+vehicle+fuel+tax.html)

Motor Vehicles
(./motor+vehicles.html)

N
National Guard - see also Military
(./national+guard.html)

Newspapers (./newspapers.html)

North Dakota Century Code (./north+dakota+century+code.html)

North Dakota Forest Service (./north+dakota+forest+service.html)

North Dakota State College of Science
(./north+dakota+state+college+of+science.html)
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North Dakota State University (./north+dakota+state+university.html)

Northern Crops Institute
(./northern+crops+institute.html)

Notaries Public
(./notaries+public.html)

Nurses - see also Occupations and
Professions (./nurses.html)

Nursing Homes
(./nursing+homes.html)

O
Obscenity - see also Crimes;
Penalties (./obscenity.html)

Occupational Therapists
(./occupational+therapists.html)

Occupations and Professions - see also Cont. Ed. & Specif. Topic
(./occupations+and+professions.html)

Office of Administrative Hearings
(./office+of+administrative+hearings.html)

Office of Management and Budget
(./office+of+management+and+budget.html)

Offices and Officers - see also State
Employees
(./offices+and+officers.html)

Oil and Gas (./oil+and+gas.html)

Oil and Gas Gross Production Tax - see also Taxation
(./oil+and+gas+gross+production+tax.html)

Oil Extraction Tax - see also
Taxation (./oil+extraction+tax.html)

Oilseed Council
(./oilseed+council.html)

Open Meetings
(./open+meetings.html)

Open Records
(./open+records.html)

P
Park Districts (./park+districts.html) Parks - see also Parks and

Recreation Department
(./parks.html)

Parks and Recreation (./parks+and+recreation.html)

Parks and Recreation Department
(./parks+and+recreation+department.html)

Parole and Probation - see also
Parole Board
(./parole+and+probation.html)

Peace Officers - see also Law
Enforcement
(./peace+officers.html)

Penalties - see also Crimes
(./penalties.html)

Penitentiary (./penitentiary.html)

Pesticides - see also Hazardous
Materials (./pesticides.html)

Pharmacists - see also Occupations
and Professions
(./pharmacists.html)

Physical Therapists - see also
Occupations and Professions
(./physical+therapists.html)

Physicians - see also Occupations
and Professions (./physicians.html)

Pipelines (./pipelines.html) Political Organizations
(./political+organizations.html)

Political Subdivisions - see also
Cities; Counties; Townships
(./political+subdivisions.html)

President - see also United States
(./president.html)

Prisoners (./prisoners.html) Privacy - see also Open Records
(./privacy.html)

Private Investigative and Security Board
(./private+investigative+and+security+board.html)

Property (./property.html) Property Tax - see also Taxation
(./property+tax.html)

Psychologists - see also
Occupations and Professions
(./psychologists.html)

Public Buildings
(./public+buildings.html)

Public Employees - see also State Employees; Teachers
(./public+employees.html)
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Public Employees Retirement System
(./public+employees+retirement+system.html)

Public Service Commission (./public+service+commission.html)

Public Utilities (./public+utilities.html)

Q

R
Racing - see Sports and
Amusements; Games of Chance;
Racing Commission (./racing.html)

Racing Commission
(./racing+commission.html)

Railroads (./railroads.html)

Real Estate Appraiser Qualifications and Ethics Board
(./real+estate+appraiser+qualifications+and+ethics+board.html)

Real Estate Brokers
(./real+estate+brokers.html)

Real Estate Commission
(./real+estate+commission.html)

Realtors - see also Occupations
and Professions (./realtors.html)

Religion (./religion.html)

Repeal (./repeal.html) Reports (./reports.html)

Resolutions (./resolutions.html) Retailers - see also Sales and Sales
Contracts (./retailers.html)

Retirement (./retirement.html)

Retirement and Investment Office
(./retirement+and+investment+office.html)

S
Safety - see also Health; Medical
Services (./safety.html)

Sales and Sales Contracts - see also
Uniform Commercial Code
(./sales+and+sales+contracts.html)

Sales Tax - see also Taxation
(./sales+tax.html)

Scholarships - see also Student
Financial Assistance
(./scholarships.html)

School Boards
(./school+boards.html)

Schoolbuses - see also Motor
Vehicles (./schoolbuses.html)

School Districts
(./school+districts.html)

School for the Blind
(./school+for+the+blind.html)

School for the Deaf
(./school+for+the+deaf.html)

Schools - see also School Boards;
School Districts (./schools.html)

Secretary of State
(./secretary+of+state.html)

Securities - see also Securities
Commissioner (./securities.html)

Securities Department (./securities+department.html)

Senate Concurrent Resolution (./senate+concurrent+resolution.html)

Senior Citizens - see also
Retirement (./senior+citizens.html)

Sheriffs - see also Peace Officers;
Counties (./sheriffs.html)

Social Services - see also
Department of Health and Human
Services (./social+services.html)

Social Workers
(./social+workers.html)

Special Education - see also
Education
(./special+education.html)

Special Fuels Tax - see also Taxation
(./special+fuels+tax.html)

Sports and Amusements - see also
Games of Chance
(./sports+and+amusements.html)

State Agencies - see also State
Government
(./state+agencies.html)

State Aid (./state+aid.html) State Auditor (./state+auditor.html)
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State Department of Health and Human Services - see Department of
Health and Human Services
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State Employees - see also Public
Employees
(./state+employees.html)

State Fair Association
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State Government
(./state+government.html)
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State Investment Board
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State's Attorney - see also Counties
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State Treasurer
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State Water Commission
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Stockmen's Association
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Strategic Investments and Improvements Fund
(./strategic+investments+and+improvements+fund.html)

Student Financial Assistance (./student+financial+assistance.html)

Students - see also Education; Schools (./students.html)

Superintendent of Public Instruction
(./superintendent+of+public+instruction.html)

Supreme Court - see also Courts (./supreme+court.html)

T
Taxation (./taxation.html) Tax Commissioner

(./tax+commissioner.html)

Teachers (./teachers.html)

Teachers' Fund for Retirement (./teachers+fund+for+retirement.html)

Tobacco (./tobacco.html) Tourism (./tourism.html)

Townships (./townships.html) Traffic Rules - see also Motor
Vehicles (./traffic+rules.html)

Transportation
(./transportation.html)

Tribal-state Relations
(./tribalstate+relations.html)

Trusts - see also Uniform Probate
Code (./trusts.html)

Tuition - see also Students;
Universities (./tuition.html)

U

Uniform Commercial Code - see also Sales and Sale Contracts
(./uniform+commercial+code.html)

Uniform Laws (./uniform+laws.html)

Uniform Probate Code (./uniform+probate+code.html) United States - see also Congress; President (./united+states.html)

Universities (./universities.html) University of North Dakota (./university+of+north+dakota.html)

University of North Dakota School of Medicine and Health Sciences (./university+of+north+dakota+school+of+medicine+and+health+sciences.html)
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STATE GOVERNMENTS AND LEGISLATURES

Capital Closeup: In the Midwest, every state

constitution has a ‘single subject’ rule, which was at

the center of two recent cases in Nebraska and

North Dakota

JANUARY 5, 2024 | BY TIM ANDERSON

CAPITAL CLOSEUP SINGLE SUBJECT RULE STATE CONSTITUTIONS

The language in state constitutions is sometimes as old as the documents themselves:
No bill or law shall “embrace” or “contain” more than a single subject.

Every state in the Midwest, and 43 of the 50 U.S. states, has some version of this single-
subject rule, a constitutional provision adopted by states to prevent legislative mischief
and “logrolling” and to control the powers of special interests, says David Schultz, a
political science professor at Hamline University who also teaches law at the University
of Minnesota.

“It remains relevant as a provision that can be used to maintain transparency and
accountability,” he says.

But is it being used?
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That depends on the state. In Minnesota, Schultz says, the single-subject rule has been
“de facto dead” for a quarter-century. However, two closely watched cases in the
Midwest in 2023 were based on claims that state legislatures had violated the single-
subject rule — one, a challenge to a new law on abortion and gender-affirming care in
Nebraska; and the second, a Supreme Court ruling in North Dakota that struck down an
omnibus bill (mostly) on state government operations and spending.

Nebraska’s ‘Christmas tree’ session, single-subject case

The lawsuit in Nebraska was filed near the end of an unusual 2023 session in that state.
First, there was an extended filibuster from opponents of proposals to outlaw most
abortions after 12 weeks of pregnancy and to ban gender-transition surgeries for
individuals 18 and under. The response to this filibuster, and its delaying of action on
other measures, was for legislators to adopt a “Christmas tree” approach: package
provisions from different bills into larger, omnibus bills.

Nebraska’s LB 574 was amended during session to pair the prohibitions on abortion and
transgender care (they originally were separate bills); after being signed into law, this
measure was challenged over this constitutional language in Nebraska:

“No bill shall contain more than one subject.”

In August, a state District Court upheld the Legislature’s actions, saying the two
provisions in LB 574 “relate to health care.” The court also noted that Nebraska’s judicial
branch has historically been “circumspect about acting as a super-parliamentarian.” On
the single-subject rule, this has meant that so long as a bill’s provisions fall under some
“general object” (health care, in this instance), the measure gets upheld.

Court decision in North Dakota necessitates special

session

Near the end of their 2023 regular session, North Dakota legislators passed SB 2015,
which funded certain operations in state government but also changed composition of
the North Dakota Public Employees’ Retirement System Board of Trustees. The number
of members was changed from nine to 11, and the number of legislators on it was
increased from two to four.
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The board challenged this legislative action on several grounds, including violation of
North Dakota’s single-subject rule:

“No bill may embrace more than one subject, which must be expressed in its title.”

In fall 2023, the North Dakota Supreme Court ruled that SB 2015 violated this rule by
embracing “multiple distinct subjects extraneous and not germane to even the
impermissibly broad topic of state government operations” — grants for public
broadcasting, fertilizer-development incentives, penalties for drug trafficking that lead
to injury or death, etc.

The justices noted, too, that the legislature had earlier in the session voted down a
stand-alone measure seeking a change in composition of the retirement board.

The court’s decision struck down SB 2015 in its entirety. To avoid a shutdown of the
government services funded in the bill, legislators came back to Bismarck for an
October special session, during which they approved 14 separate measures, including
one changing composition of the retirement board.
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North Dakota Rep. Claire Cory says the court’s decision caught her and other
lawmakers by surprise because seemingly similar Office of Management and Budget
bills had been passed in previous sessions.

“My first session [in office], it was fine; in other sessions, it was fine,” she notes. “This
time, it was not.”

The difference was that this year’s measure prompted a legal challenge, namely because
of the changes to the retirement board.

‘Good idea in principle … Hard to operationalize’

According to Columbia Law School professor Richard Briffault, courts, on balance, have
shown deference to legislatures and often rejected lawsuits based on the single-subject
rule. However, there have been notable exceptions, including decisions in recent
decades that invalidated state laws on guns, abortion, tort reform and immigration.

“The ultimate problem is the lack of definition of ‘single subject,’ “Briffault says. “Courts
can read that word ‘subject’ broadly or they can read it narrowly. There is no real
guidance on this, and it’s not clear to me how there really could be.

“Where that leaves us is a good idea in principle, but one that is so hard to
operationalize, and may turn out to backfire in practice.”

One potential problem, he adds, is that it leaves open the possibility of “outcome-driven
decisions” by judges — overturn a legislative action they don’t like by applying a narrow
interpretation of “single subject,” or uphold a law by taking a broader view.

Second, the functioning of legislatures may suffer under a narrowly interpreted single-
subject rule.

“As we see with the increasing difficulties of Congress getting anything done, we want
to make sure there is some room for compromise,” Briffault says. “Part of that may

https://csgmidwest.org/


involve stapling unrelated things together to get a majority to get things through. It may
be the way deals have to get done.”

‘Not fair to voters’

Though every state in the Midwest has “single subject” constitutional language, it
doesn’t necessarily apply to citizen-initiated ballot measures (see map).

Cory says this can create a dilemma for voters when they are asked to decide the fate of
one proposal with multiple, unrelated provisions in it. The North Dakota legislator
points to a proposed constitutional amendment from 2020 in her home state as a case
in point. It called for North Dakota to adopt ranked-choice voting as well as an
independent redistricting commission. Also in that same measure was language to
improve the overseas voting process for members of the military.

The amendment never made it to state ballots (it was blocked by the courts for a reason
other than single subject), but Cory believes it’s an example of the potential problem of
having distinct policy changes being included in a single ballot initiative: A person may
have supported more help for overseas voters, for example, but not wanted ranked-
choice voting.

“We’ve seen ballot initiatives with multiple subjects that would change the [North
Dakota] Constitution in several ways, but then supporters campaign on just one aspect
of it,” Cory says. “That’s not fair to voters.”

https://csgmidwest.org/


This year, she served as one of the co-sponsors of a measure that would, in part, apply
the single-subject rule to citizen-initiated ballot measures in North Dakota. SCR 4013

will go before voters in November 2024.

In states where the single-subject rule does apply to both legislative actions and
citizen-initiated measures, one question for the courts is whether the same standard
should apply. Three years ago, a proposal to legalize medical cannabis in Nebraska was
kept off ballots by the state Supreme Court on the grounds that it violated the single-
subject rule by including sections on cultivation, use, possession, health insurance and
more.

Judges in that state have said that a stricter single-subject standard should be applied
to citizen-initiated ballot measures than to bills coming out of the Unicameral
Legislature.

Columbia Law School Professor Richard Briffault says it makes sense to have such a
varying standard.

“The case [for single subject] is stronger with ballot propositions, and that’s because
ballot propositions aren’t amendable by the voters, whereas with legislatures,
provisions always can be taken out.”

Capital Closeup is an ongoing series of articles from CSG Midwest that focus on
institutional issues in state governments and legislatures.
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GOVERNMENT STRUCTURE JUDICIAL INTERPRETATION

North Dakota Budget Bill Struck Down as
Violation of ‘Single Subject’ Constitutional Rule

The state supreme court relied on a seldom-used state constitutional

provision to upend a long-standing state legislative practice.

By Kevin Frazier Published: October 31, 2023

Though there’s been increased attention on state constitutional law recently, many provisions

that have the potential to impact state governance and even day-to-day life of the general public

remain understudied.

One such forgotten provision is sowing discord in North Dakota.

Earlier this month, the North Dakota Supreme Court relied on an infrequently cited

constitutional provision to invalidate the budget bill for the state’s Office of Management and

Budget. The provision, Article IV, Section 13, is known as the “single subject rule.” It holds that

“no bill shall contain more than one subject, and the subject shall be clearly expressed in the

title.”

North Dakota
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The aim of the single subject rule is to prevent “logrolling” — the undemocratic combination of

disparate provisions into a single act — as well as the passage of legislation that members of the

legislature and public do not fully understand. The good governance motives behind single

subject rules explain why 43 states have some version of it. But the commonalities end there.

State courts have collectively struggled to precisely define what constitutes a “subject,”

leading to differing interpretations and concerns that such provisions conflict with rule-of-law

principles such as clarity of the law and predictability in its application. Those concerns have

manifested in North Dakota.

The board that oversees North Dakota’s government retirement plans sued the North Dakota

Legislative Assembly to block the budget bill, which increased the number of lawmakers who sat

on the retirement board. The board made several state constitutional arguments against the bill

— including that the appointment of legislators to the board violated separation of powers

principles and ran afoul of prohibitions on lawmakers holding other appointments during their

terms in office — but the supreme court declined to address the board’s remaining claims after

finding the single subject rule dispositive.

In defending the bill before the state supreme court, the North Dakota Legislative Assembly

argued, first, that the court’s precedent has tended toward a “loose” interpretation of the rule

that affords tremendous deference to the legislature. Next, it said, “an act is not invalidated

simply because the title may enumerate a plurality of subjects, when all of these subjects taken

together are but one subject.” In other words, a "broad subject” is still a single subject. The

assembly also argued that invalidation of a legislative act under the single subject rule is a

practice of the past, calling the rule “antiquated and rare.” Finally, it maintained that the

presumption of constitutionality afforded to legislative acts supported the validity of the budget

bill.

Though the court agreed that all statutes are presumed to be constitutional, the court did not

find that presumption dispositive. The court then picked apart each of the assembly’s

arguments. First, it made clear that though the single subject limitation may not regularly lead

to invalidation of legislative acts it remains a “valid and active part of [the state’s] fundamental

law.” In other words, infrequent use is not a bar on judicial enforcement of a constitutional

provision.

Next, on the question of the consistency of the court’s enforcement, the state contested the

assembly’s characterization of the court’s precedent as “loose.” It acknowledged precedent

liberally construing legislation to satisfy the single subject rule but said that did not mean “that

no judicially enforceable limits exist for the breadth of a legislative subject or whether a

provision is germane to that subject.”
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To illustrate those limits, the court looked to decisions by other state supreme courts

interpreting similar single subject rules. For example, it quoted a California Supreme Court case

that held statutory provisions in a fiscal affairs bill were “too broad in scope” because they

encompassed any “measure which has an effect on the budget.”

Finally, the court zeroed in on the length and variety of covered topics in the bill’s title as

evidence that it addressed more than one subject. Indeed, the title of the final version of the bill

contained 630 words — enough to fill a single-spaced page (which the court reprinted in its

opinion). Within the bill itself, the legislature packed 68 sections — some appropriating funds,

others setting school funding, another pertaining to transportation, and yet another related to a

commission overseeing construction at the state capitol building. So, despite the court granting

the legislature “considerable flexibility in defining the subject of legislation” and liberally

interpreting the title to assess its compliance with the rule, the court nevertheless concluded

that the bill amounted to the “clearest [kind of] violation of the single subject rule because the

act embraces multiple subjects, all of which are expressed in the title.” 

The decision has the potential to drastically change legislative work and policymaking in North

Dakota. Unsurprisingly, political actors across the state have voiced passionate, conflicting

assessments of the court’s action. North Dakota’s attorney general called the ruling “seismic

in its impact.” Some state officials lamented the upending of the legislature’s long-running

practice of turning this budget bill into a “cleanup bill” at the end of session. Other officials

agreed with the court that the budget bill had inappropriately become a major policy package.

Gov. Doug Burgum, a Republican candidate for president, demonstrated the seriousness of the

decision by leaving the campaign trail and convening an emergency session of the assembly.

Tellingly, the assembly successfully passed 14 bills to fill in the appropriation blanks left by the

voided bill.

It’s relatively easy to see why the bill violated the single subject rule. The harder question — and

the question that requires additional scholarly attention — is what courts should do with a state

constitutional provision that is invoked so infrequently advocates label it “a dead letter,” like this

one. The reawakening of dormant constitutional provisions will almost always raise concerns

about arbitrary enforcement, especially from targeted parties who may question the motives

behind its application to their case. Underused, perhaps understudied, provisions are also

vulnerable to critiques that the rigor of the legal analysis is lacking in the rare cases they arise.

Advocates of the rule of law, therefore, should encourage good “constitutional hygiene” —

pointing out provisions that may need to be refreshed or, in some cases, removed.
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Kevin Frazier is an assistant professor of law at the Benjamin L. Crump College of Law at St.

Thomas University. He previously served as a clerk on the Montana Supreme Court.
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Measure 2's Single-Subject Rule Is A "Back-Door
Veto"
By creating an undefined rule for the Secretary of State to enforce, Measure 2
unintentionally creates a "back-door veto" on the will of the people based on the abuses in
other states.

SEP 11, 2024 ∙ PAID

Share

On Sunday, I wrote about how Measure 2 is yet another attempt to remedy the
mistrust legislators have when it comes the way their own voters decide how to vote
on ballot measures.

I had a couple people respond asking why I thought the “single-subject rule” in
Measure 2 is a problem, since I have advocated for that sort of transparency in
legislation in the past, which I have.

Here’s a short explanation as to why the “single-subject rule” as found in Measure 2
is different than other versions, and why it is problematic.

Section 2 of Measure 2 states: “An initiated measure may not embrace or be
comprised of more than one subject, as determined by the secretary of state.”

That is repeated in Section 9 to apply to constitutional initiated measures in a
slightly different way: “The petition may be circulated only by qualified electors. The
proposed amendment may not embrace or be comprised of more than one subject, as
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Measure 2 Reflects Distrust Of Voters
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determined by the secretary of state, and the secretary of state may not approve the
initiative petition for circulation if the proposed amendment comprises more than
one subject.”

Neither of these clauses actually define what a “subject” is, which is perpetual
argument among lawyers involved in legislation.

In fact, the definition of “single-subject” was the basis of lawsuit that forced the
legislature to go into special session to remedy the problems in the OMB budget.

This court case was exactly about how the legislature has not been able to follow
their own mandate to maintain a single subject in each piece of legislation that they
pass.

Back to Measure 2, the legislature decided not to define what this means directly,
which leaves it up to the Secretary of State when approving petitions for circulation
and leaves it up to the Supreme Court to define once the people have voted.

This lack of defining “single-subject” is why the North Dakota Watchdog Network
will oppose Measure 2 in 2024, and why voters should vote NO on a measure that
does not actually state or explain what it will and not will not prevent voters from
voting on.

In 2020, South Dakota voters approved legalizing marijuana with 54% Yes vote.

Governor Kristi Noem sued to have the will of the people overturned via South
Dakota’s “single subject rule” on ballot measures:

The South Dakota Supreme Court on Wednesday upheld a lower court's ruling that
nullified a voter-passed amendment to the state constitution that would have legalized
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DUSTIN GAWRYLOW · SEPTEMBER 30, 2023

Read full story
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recreational marijuana use.

Gov. Kristi Noem instigated the legal fight to strike down the amendment �P�A�S�S�E�D���B�Y���V�O�T�E�R�S
�I�N���� �O�V�E�M�B�E�R. Though the Republican governor opposed marijuana legalization as a social
ill, her administration's arguments in court centered on technical violations to the state
constitution.

The high court sided with those arguments in a 4-1 decision, ruling that the measure —
Amendment A — would have violated the state's requirement that constitutional
amendments deal with just one subject.

"It is clear that Amendment A contains provisions embracing at least three separate
subjects, each with distinct objects or purposes," Chief Justice Steven Jensen wrote in the
majority opinion, which found recreational marijuana, medical marijuana and hemp each
to be separate issues.

Would a normal person say that “recreational marijuana, medical marijuana, and
hemp” to be three separate subjects? Probably not, but the lawyers and judges sure
did.

These three issues are certainly under the same “topic” but “topic” and “subject” are
different in the realm of lawyers.

This is just the most recent and geographically close case where “single-subject rule”
was used to veto the will of the people after the people have voted in favor of
something.



According to a legal white paper written at the University of Southern California
School of Law written in 2010, the aggressive enforcement of “single-subject rules”
has been a tool to veto the will of the people and prevent the people from even being
able to vote on certain things.

The single subject rule, on the books in at least 14 states, requires that initiatives embrace
only one subject. This paper studies the decisions of state judges in cases in which
opponents of voter initiatives raised single subject claims. Courts used the rule to strike
down or remove initiatives from voter consideration in at least 70 cases during the period
1997–2006 in five initiative states applying the rule.

The single subject rule is controversial in part because the definition of a “single subject” is
unclear and, as Daniel Lowenstein has argued, it is infinitely malleable in theory. As a
result, courts have a great deal of discretion in single subject cases, unless the judges
themselves put meaningful restraints on their interpretation of the rule. Because of the
discretion inherent in deciding single subject challenges, critics have argued that the rule
cannot be enforced in an objective manner and should not be used (Hasen, 2006; Campbell,
2001: 163), or, as Lowenstein (1983, 2002) argues, should be used only in a restrained
manner. Defenders have responded that the rule is amenable to objective application and
that in practice judges have not allowed their personal beliefs to influence their decisions.

Legal Research Supports These Arguments



Again, this paper is from 2010 lacks recent history, but in the 44-page document, it
illustrates the problem with the enforcement and selective enforcement of the
“single-subject rule”

Because “subjects” are chosen for convenience, notions of what forms a coherent subject in
politics and legislation will depend in part on ideologies and “worldviews.” When judges
apply the single subject rule aggressively, even if they seek to do so in accord with their
sense of what the public understanding is, they will inevitably be exercising their own
judgments in the most general way about what makes good political or policy sense. That is
not to say that their single subject rule judgments will necessarily turn on whether they
personally favor the proposals before them. But their judgments will necessarily reflect the
way they have chosen to subjectively organize the world. (Lowenstein 2002: 47–48)

The legislature should consider taking up the task of defining “single-subject” for
itself and for citizens so that there is not an issue going forward. That would require
drafting a new constitutional amendment defining “single-subject” and placing that
in front of voters.

If the legislature cannot find a way to define “single-subject” in a way that is
workable for itself, then it certainly should not be holding The People to a standard
it cannot reach on its own.

And if that is the case - the legislature should consider rescinding SCR 4013 (2024
Measure 2) until it can define the law in a way that the legislature can live up to that
is fair to The People.

Afterall, in a government by the people, for the people, and of the people, why
should The People be held to a higher standard than the legislature itself when it
comes to defining the framework of government?

Considering that the legislature could not abide by its own single-subject rule (the
2023 OMB budget was just the first time they got caught), it should not be
demanding that citizens follow such a rule without defining what that rule is.

Single Subject Requires A Single Standard



Beyond the lack of defining what a “single-subject” is, and the fact that the
legislature cannot meet the standard, the other issue is the concept of putting all the
power in the Secretary of States’ hands.

In other areas of Article III, the language directs the Secretary of State to consult
with the Attorney General on these issues. But in the provisions of Measure 2, it cuts
the Attorney General out of the process, and gives the Secretary of State sole
discretion.

Why?

One answer is that by removing the legal analysis, the Secretary of State can make
his/her decision on “gut feelings” rather than an actual legal rational.

When I have suggested this to legislators, they say that was not the intent.

If that is the case, the more simple conclusion is that the legislators that approve
SCR 4013 just don’t know how the current process works and didn’t care to replicate
the language to match other areas of the Article III of the constitution.

Measure 2 itself is a complex ballot measure as illustrated by the language generated
by the current Secretary of State.

Too Much Power In One Officials’ Hands

Measure 2 Itself Potentially Would Fail The
“Single-Subject Rule”



By my count, there are 4 semi-colons within 2 sentences explaining what Measure 2
itself does. While each of these tackles the “topic” of initiated measures, are they all
one subject, or is each action a subject.

An extremely aggressive enforcement the single subject rule could say there are 6
separate subjects in Measure 2:

1. The single-subject rule itself;

2. Requiring measure sponsors be electors (which they already have to be);

3. Requiring circulators be electors (which is already in Century Code, despite
federal courts striking down that same law in South Dakota);



4. Requiring residential addresses instead of mailing addresses;

5. Increasing the signature requirement for constitutional measures from 4% to
5%;

6. Requiring two separate votes of the people.

Are all these things “one subject” or “one topic” addressing six different subjects?

We don’t know because the “single-subject rule” is not defined.

Should only the Secretary of State make that decision, even though the Supreme
Court had to get involved when the Legislature could not meet the standard?

Article III of the North Dakota Constitution is titled the “Powers Reserved the
People”.

While the idea of a single subject rule may sound good, without defining it, the only
thing is can do is hinder the ability of the people to use the rights the constitution
reserves to them.

Measure 2 places arbitrary and undefined power in the hands of one non-lawyer
state official to make legal determinations. This can easily be abused, as it has been
in other states.

All 6 of the actions in Measure 2 are designed to make it harder for the people to
exercise their rights - and will have no impact on the special interests that have
millions and millions of dollars to work with.

Measure 2 punishes North Dakota residents without deep pockets due to the
problems created by special interests with unlimited resources.

It is wrong for the legislature to continue to try to convince voters they should give
up the rights reserved to the voters.

Conclusions
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