
CIVIL CODE.

AN Ai;T to provide a Civil Code for the Territory of Dakota.

s 1. Titlk ok codk.J Be it enacted by the Legislative Assembly of the
Territory ofDakota. This act shall be known as the civil code of the ter
ritory of Dakota.
§2. Oitn.i.N ok law. | Law is a mle of property and of conduct pre

scribed by the sovereign power.
$S3. Expression of law ] The will of the sovereign power is expressed :

One— -By the organic act passed by congress, creating a temporary gov
ernment in this territory, and vesting the legislative power in the gov
ernor and a legislative assembly, and extending it to all rightful subjects
of legislation consistent with the constitution of the I'nited States and
that act.
Two—By other statutes enacted by congress, or by the legislative as

sembly.
Three—By the ordinances of other and subordinate legislative bodies.
;>4. Common law dividkd.] The common law is divided into:
One—Public law, or the law of nations.
Two—Domestic, or municipal law.
3 5. Evidkxck ok samk J The evidence of the common law is found in

the decisions of the tribunals.
jt 6. Coi ins kxcli i >k common law.] In this territory there is no common

law in any case where the law is declared by the codes.
>i 7. Two classes civil kk.iits. | All original civil rights are either:
One— Rights of person ; or
Two—Rights of property.
.* 8. Rimers—now waivki). I Rights of property and of person may be

waived, surrendered, or lost by neglect, in the cases provided by law.
js '.). Com: divisions J This code has four general divisions:
One—The first relates to persons;
Two—The second to property:
Three—The third to obligations;
Four— The fourth contains general provisions relating to persons, prop

erty and obligations.
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DIVISION FIRST.
PERSONS.

Pakt I. Persons.
II. Personal rights.
III. Personal relations

Part 1.

PERSONS.
£ 10. Minority ukkinki>.| Minors are:
One—Males under twenty-one years of age.
Two—Females under eighteen years of age.
The periods thus specified mnst be calculated from the first minute of"

the day on which persons are born, to the same minute of the correspond
ing day completing the period of minority.

£ 11. Adults.] All other persons are adults.
§ 12. Unborn child.] A child conceive! but not born, is to be deemed

an existing person so far as may be necessary for its interests in the
event of its subsequent birth.
§ 13. Unsound mind. | Persons of unsound mind, within the meaning or

this code, are idiots, lunatics and imbeciles.
§14. Custody ok minors.] The custody of mi nors and persons of un

sound mind is regulated by part 3 of this division.
j? 15. Minors* disability.] A minor cannot give a delegation of power,

nor, under the age of eighteen, make a contract relating to real property,
or any interest therein, or relating to any personal property not in his
immediate possession or control.
§ 16. Powers—conditional.] A minor may make any other contract,

than as above specified, in the same manner as an adult, subject only to
his power of disaffirmance under the provisions of this title, and subject
to the provisions of the titles on marriage, and on master and servant.
§ 17. Minors' contracts. | In all cases other than those specified in sec

tions 1^ and 19, the contract of a minor, if made whilst he is- under- the
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age of eighteen, may be disaffirmed by the minor himself, either before
his majority or within one year's time afterwards; or, in case of his death
within that period, by his heirs or personal representatives; and if the
contract be made by the minor whilst he is over the age of eighteen, it
may be disaffirmed in like manner upon restoring the consideration to
the party from whom it was received or paying its equivalent with interest-
§18. Nkckssariks of minor.] A minor cannot disaffirm a contract,

otherwise valid, to pay the reasonable value of things necessary for his
support, or that of his family, entered into by him when not under the
care of a parent or guardian able to provide for him or them.
§ 11). Statutory contracts.] A minor cannot disaffirm an obligation,

otherwise valid, entered into by him under the express authority or direc
tion of a statute.
£ 2(i. Idiots' i-owkrs.] A person entirely without understanding has no

power to make a contract of any kind, but he is liable for the reasonable
value of things furnished to him necessary for his support or the support
of his family.
§21. Rkscissio.v] A conveyance or other contract of a person of un-

sound mind, but not entirely without understanding, made before his in
capacity has been judicially determined, is subject to rescission as pro
vided i'.\ the chapter of rescission of this code.
$22. IxcAi-.M ity dktkkmixkd.] After his incapacity has been judicially

iletermined, a person of unsound mind can make no conveyance or other
contract, nor designate any power, nor waive any right, until his restora
tion to capacity is judicially determined. But if actually restored to
capacity, lie may make a will, though his restoration is not thus deter
mined.

§23. Minors' wimm.s.J A minor, or a person of unsound mind, of
whatever degree, is civilly liable for a wrong done by him, in like manner
as any other person.
§24. Damaoks. I A minor, or person of unsound mind, cannot be sub

jected to exemplary damages, unless at the time of the act he was capable,
of knowing that it was wrongful.
§25. Rights ok action. | A minor may enforce his rights by civil ac

tion, or other legal proceedings, in the same manner as a person of full
age, except that a guardian must be appointed to conduct the same.
§20. Indian rioiits —disaiiii.ittks.] Indians resident within this terri-

ioiy have the same rights and duties as other persons, except that:
1. They cannot vote or hold office, and that:
2. They cannot grant, lease or incumber Indian lands, except in the

cases provided by special laws:
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Part *2
.

PERSONAL RIGHTS.

^ 27. Ctknkkaj. i'eiwonai. liKiiirs. I Besides the personal rights mentioned
or recognized in the political code, every person has, subject to the quali
fications and restrictions provided by law, the right of protection from
bodily restraint or harm, from personal insult, from defamation, and from
injury to his personal relations.

jS 28. Dkkamatio.n.] Defamation is effected by:

1. Libel, or,
2. Slander.
•$29. Lima. j>ehm:d.| Libel is a false and unprivileged publication by

writing, printing, picture, effigy or other iixed representation to the eye,
which exposes any person to hatred, contempt, ridicule or obloquy, or
which causes him to be shunned or avoided, or which has a tendency to
injure him in his occupation.

jj 30. Slaxdkk.J Slander is a false and unprivileged publication, other
than libel, which:

1. Charges any person with crime, or with having been indicted, con
victed or punished for crime.
2. Imputes in him the present existence of an infectious, contagious or

loathsome disease.
3. Tends directly to injure him in respect to his office, profession, trade,

or business, either bjr imputing to him general disqualification in those re
spects which the office or other occupation peculiarly requires, or by im
puting something with reference to his office, profession, trade or business
that has a natural tendency to lessen its proiit.
4. Imputes to him impotence or want of chastity, or,
f>. Which, by natural consequence, causes actual damage.

•J 31. Pbiviliokd commixicatioxs.J A privileged communication is one
made:
One— In the proper discharge of an official duty.
Two—In any legislative or judicial proceeding, or in any other official

proceeding authorized by law.
Three— In a communication, without malice, to a person interested

therein, by one who is also interested, or by one who stands in such rela
tion to the person interested as to afford a reasonable ground for suppos
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ing the motive for the communication innocent, or who is requested by the
person interested to give the information.
Four— ]>y a fair and true report, without malice, of a judicial, legisla

tive, or other public official proceeding, or of anything said in the course
thereof.
Five— In the cases provided for in subdivisions three and four of this

section, malice is not inferred from the communication or publication.
£ 32. Offenses against personal relation*.] The rights of personal re

lation forbid:
1. The abduction of a husband from his wife, or of a parent from his

child.
2. The abduction or enticement of a wife from her husband, of a child

from a parent, or from a guardian entitled to its custody, or of a servant
from his master.
3. The seduction of a' wife, daughter, orphan sister, or servant, and,
4. Any injury to a servant, which affects his liability to serve his mas

ter.

g 33. Fowl: to protect.] Any necessary force maybe used to protect
from wrongful injury the person or property of oneself, or of a wife, hus
band, child, parent, or other relative, or member of one's family, or of a
ward, servant, master, or guest.
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Part 3.

PERSONAL RELATIONS.

TITLE I.
MARRIAGE.

CHAPTER I.
THE CONTRACT OF MARRIAGE.

ARTICLE I.—Vamhty.

§34. Marriage contract defined.] Marriage is a personal relation
arising out of a civil contract, to which the consent of parties capable of
making it is necessary. Consent alone will not constitute marriage; it
must be followed by a solemnization, or by a mutual assumption of mari
tal rights, duties, or obligations.
§ 35. Proof of.] Consent to and subsequent consummation of marriage

may be manifested in any form, and may be proved under the same
general rules of evidence as facts in other cases.

§ 30.] Lvw ill age.] Any unmarried male of the age of eighteen years
or upwards, and any unmarried female of the age of fifteen years or up
wards, and not otherwise disqualified, are capable of consenting to and
consummating marriage.
§ 37. Present consent.] The consent to a marriage must be to one com

mencing instantly, and not to an agreement to marry afterwards,
§ 38. Incestuous marriages.] Marriages between parents and children,

ancestors and descendants of every degree, and between brothers and
sisters of the half as well as the whole blood, and between uncles and
nieces, or aunts and nephews, and between cousins of the half, as well as
©f the whole blood, are incestuous and void from the beginning, whether
the relationship is legitimate or illegitimate.
§ 39. Voidable marriages.] If either party to a marriage be incapable

from physical causes of entering into the marriage state, or if the consent
of either be obtained by fraud or force, the marriage is voidable. Every
marriage of a step-father with a step-daughter, or of a step-mother with a
step-son, is illegal and void-
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§ 40. Illegal marriage.] A subsequent marriage contracted by any
•person during the life of a former husband or wife of such person, with
any person other than such former husband or wife, is illegal and void
from the beginning, unless:
One—The former marriage has been annulled or dissolved.
Two —Unless such former husband or wife was absent and not known to

-such person to be living for the space of five successive years immediately
preceding such subsequent marriage, or was generally reputed and was
■believed by such person to be dead at the time such subsequent marriage
■was contracted; in either of which cases the subsequent marriage is valid
aintil its nullity is adjudged by a competent tribunal.
§ 41. Pardon does not restore.] No pardon granted after the approval

of this act, to any person sentenced to imprisonment for life in this terri
tory restores such person to the rights of any previous marriage, or
"to the guardianship of any issue of such marriage.

.4 42. Indian marriage.] Indians contracting marriage according to the
Indian custom, and cohabiting as husband and wife, are lawfully
married.

£ 43. Other law does not ait-ly.] The provisions of other portions of
this code in relation to contracts and the capacity of persons to enter into
them, have no application to the contract of marriage.
£ 44. Promise— limitations.] A promise of marriage is subject to the

same rules as contracts in general, but neither party to a promise, or con
tract to marry, is bound by a promise made in ignorance of the other's
want of personal chastity, and either is released therefrom by unchaste
conduct on the part of the other, unless both parties participate therein.
All marriages contracted without this territory, which would be valid
by the laws of the country in which the same were contracted, are valid in
this territory.

«S45. Solemnization.] Marriage must be solemnized, authenticated and
recorded as provided in this article; but non-compliance with its provisions
does not invalidate any lawful marriage. It maybe solemnized by either
a. justice of the supreme court, a judge of the probate court, or justice of
the peace, a mayor, or by a minister of the gospel, or priest of any
■denomination; and in case of Indians by the peacemakers, their agents,
or superintendent of Indian affairs.

«J 46. Form of declaration —record.] No particular form for the cere
mony of marriage is required, but the parties must declare, in the presence
of the person solemnizing the marriage, and of at least one witness, that
they take each other as husband and wife. Persons married without the
solemnization provided for in this and the preceding section must, for the
purpose of authentication, jointly make a written declaration of marriage,
substantially showing:
One—The names, ages and residence of the parties.
Two—The fact of the marriage.
Three—The time of the marriage.
Four—That the marriage has not been solemnized.
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If no record of the solemnization of a marriage heretofore contracted
be known to exist, the parties may join in a written declaration of snob
marriage, substantially showing:
One—The names, ages and residences of the parties.
Two—The fact of marriage.
Three- -That no record of such marriage is known to exist.
Such declaration must be subscribed by the parties-, and attested by at

least three witnesses. Declarations of marriage must be acknowledged
and recorded in like manner as grants of real property. And if either
party to any marriage denies the same, or refuses to join in a declaration
thereof, the other may proceed by action in the district court to have the-
validity of the marriage determined and declared.
§ 47. Prerequisites of.] The person solemnizing a marriage must ascer

tain to his satisfaction:
One—The identity of the parties.
Two—Their real and full names, and places of residence.
Three—That they are of sufficient age to be capable of contracting mar

riage; and
Four—The name and place of residence of the witness, or of two wit

nesses, if more than one is present.
S 48. Record of same.] The person solemnizing a marriage must enter

the facts ascertained by him, pursuant to the last section, and the date of
the solemnization, in a book to be kept by him for that purpose.
§ 49. Celebrant's ckrtikicatk.] The person solemnizing a marriage mnst

furnish to either party, on request, a certificate thereof, signed by him-
specifying :

One—The names and places of residence of the parties married.
Two—That they were known to him, or were satisfactorily proved by

the oath of a person known to him, to be the persons described in snclf
certificate.
Three—That he had ascertained that they were of sufficient age to con

tract marriage.
Four—The name and place of residence of the attesting witness, or of

two witnesses.
Five—The time and place of such marriage; and
Six—That after due inquiry made, there appeared to be no lawful im

pediment to such marriage.
S 50. Registry.] The certificate mentioned in the last section may,

within six months after the marriage, be filed with the clerk of the city or
town where the marriage was solemnized, or where either of the parties
reside, or the register of deeds of such county, and, when thus filed, mnst
be entered in a book to be provided by such officer, in the alphabetical
order of the name of each party, and in the order of time in which it is
filed.

§ 51. Facts ix registry.] The entry required by the last Jsection mnst
specify :

One—The name and place of residence of each party.
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Two —The time and place of marriage.
Three— The name and official station of the person signing the cer

tificate; and
Four—The time when the certiticate was hied.

£5*2. Proof and A know i.kdgkhkxt. | If a certiticate of marriage is
signed by a minister or priest, there must be indorsed or annexed, before
tiling, a certificate of a magistrate residing in the same county with the
clerk, that the person by whom it is signed is personally known to such
magistrate, and has acknowledged the execution of the certificate, in his
presence, or that the execution of the certificate by a minister or priest of
some religious denomination has been proved to the magistrate by the
oath of a person known to him and who saw the certificate executed.
§53. Record kyidexck.] A certificate or declaration of marriage, or

the entry thereof made as above directed, or a copy of the certificate or
declaration or entry, duly certified, is presumptive evidence of the fact of
the marriage. *

§ 54. Cavsks for anxi i.unc; marriauk.J A marriage may be annulled
by an action in the district court to obtain a decree of nullity, for any of
the following causes existing at the time of the marriage:
One—That the party in whose behalf it is sought to have the marriage

annulled was under the age of legal consent, and such marriage was con
tracted without the consent of his or her parents or guardian, or person
having charge of him or her, unless, after attaining the age of consent, such
party for any time freely cohabited with the other as husband or wife.
Two—That the former husband or wife of either party was living, and

the marriage with such former husband or wife was then in force.
Three—That either party was of unsound mind, unless such party, af

ter coming to reason, freely cohabited with the other as husband or wife.
Four—That the consent of either party was obtained by fraud, unless

such party afterwards, with full knowledge of the facts constituting the
fraud, freely cohabited with the other as husband or wife.
Five—That the consent of either party was obtained by force^ unless

such party afterwards freely cohabited with the other as husband or wife.
Six—That either party was, at the time of the marriage, physically in

capable of entering into the marriage state, and such incapacity continues
and appears to be incurable.
Every minister or magistrate who solemnizes any marriage where either

of the parties is known to him to be under the age of legal consent, and
without the consent of his or her parents or guardian, or persons having
charge of him or her, or where either of the parties is known to him to be
of unsound mind, or any marriage to which, within his knowledge, any
legal impediment exists, is guilty of a misdemeanor.
§ 55. Limitation of action.] An action to obtain a decree of nullity of

marriage, for causes mentioned in the preceding section, must be com
menced within the periods and by the parties, as follows:
One—For causes mentioned in subdivision one; by the party to the
-10
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marriage who was married under the age of legal consent, within four
years after arriving at the age of consent, or by a parent, guardian or
other person having charge of such non-aged male or female, at any time
before such married minor has arrived at the age of legal consent.
Two—For causes mentioned in subdivision two; by either party during

the life of the other, or by such former husband or wife.
Three—For causes mentioned in subdivision three; by the party injured,

or relative or guardian of the party of unsound mind, at any time before
the death of either party.
Four—For causes mentioned in subdivision four; by the party injured,

within four years after the discovery of the facts constituting the fraud.
Five—For causes mentioned in subdivision rive; by the injured party,

within four years after the marriage.
Six—For causes mentioned in subdivision six; by the injured party,

within four years after the marriage.
§ 56. "Children leuitimate.] Where a marriage is annulled on the

ground that a former husband or wife was living, or on the ground of in
sanity, children begotten before the judgment are legitimate, and succeed
to the estate of both parents.
§ 57. Custodt of.] The court must award the Custody of the children

of a marriage annulled on the ground of fraud or force, to the innocent
parent, and may also provide for their education and maintenance out of
the property of the guilty party.
§ 58. Effect of judgment.] A judgment of nullity of marriage rendered

is conclusive only as against the parties to the action and those claiming
under them.

ARTICLE II.—Dissolution.

§59. Dissolved—now.] Marriage is dissolved only :

One—By the death of one of the parties; or,
Two—By the judgment of a court of competent jurisdiction decreeing a

divorce of the parties.
The effect of a judgment decreeing a divorce is to restore the parties to

the state of unmarried persons. The district court in each county or sub
division, has such jurisdiction, in an action according to the code of civil
procedure.
§60. Causes for divorce —definitions—restrictions.] Divorces may be

granted for any of the following causes:
One—Adultery.
Two—Extreme cruelty.
Three —Wil 1fnl desertio n .
Four—Willful neglect.
Five—Habitual intemperance.
Six—Conviction for felony.
1. Adultery, as to its definition as here used, is the voluntary sexual in

tercourse of a married person with a person other than the offender's hus
band or wife.
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2. Extreme cruelty is the infliction of grievous bodily injury or grievous
mental suffering upon the other, by one party to the marriage.
3. Willful desertion is the voluntary separation of one of the married

parties from the other with intent to desert.
Persistent refusal to have reasonable matrimonial intercourse as husband

and wife, when health or physical condition does not make such refusal
reasonably necessary, or the refusal of either party to dwell in the same
house with the other party, when there is no .just cause for such refusal, is
desertion.
When one party is induced by the stratagem or fraud of the other party,

to leave the family dwelling place, or to be absent, and during such
absence the offending party departs with intent to desert the other, it is
desertion by the party committing the stratagem or fraud, and not by the
other.
Departure or absence of one party from the family dwelling place,

caused by cruelty or by threats of bodily harm from which danger would
be reasonably apprehended from the other, is not desertion by the absent
party, but it is desertion by the other party.
Separation by consent, with or without the understanding that one of

the parties will apply for a divorce, is not desertion.
Absence or separation, proper in itself, becomes desertion whenever the

intent to desert is fixed dining such absence or separation.
Consent to a separation is a revocable act, and if one of the parties

afterwards, in good faith, seeks a reconciliation and restoration, but the
other refuses it, such refusal is desertion.
If one party deserts the other, and before the expiration of the statutory

period required to make the desertion a cause of divorce, returns and
offers in good faith to fulllil the marriage contract, and solicits condona
tion, the desertion is cured. If the other party refuse such offer and con.
donation, the refusal shall be deemed and treated as desertion by such
party from the time of refusal.
The husband may choose any reasonable place or mode of living, and
if the wife does not conform thereto, it is desertion.
If the place or mode of living selected by the husband is unreasonable

and grossly unlit, and the wife does not conform thereto, it is desertion on
the part of the. husband from the time her reasonable objections are made
known to him.
4. Willful neglect is the neglect of the husband to provide for his wife

the common necessaries of life, he having the ability to do so; or it is the
failure to do so by reason of idleness, profligacy, or dissipation.

5. Habitual intemperance is that degree of intemperance from the use
of intoxicating drinks which disqualifies the person a great portion of the
time from properly attending to business, or which would reasonably in.
flict a course of great mental anguish upon the innocent party.
Willful desertion, willful neglect, or habitual intemperance, must con

tinue for two years before either is a ground for divorce.

g 61. Denial ok divorce —causes —definitions.] Divorces must be denied
upon showing:
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1. Connivance; or, ,
2. Collusion; or,
3. Condonation: or,
4. Recrimination; or,
f). Limitation and lapse of time.
One — Connivance is the corrupt consent of one party to the commission

of the acts of the other, constituting the cause of divorce. Corrupt consent
is manifested by passive permission, with intent to connive at or actively
procure the commission of the acts complained of.
Two—Collusion is an agreement between husband and wife that one of

them shall commit, or appear to have committed, or to be represented in
court as having committed acts constituting a cause of divorce, for the
purpose of enabling the other to obtain a divorce.
Three—Condonation is the conditional forgiveness of a matrimonial

offense constituting a cause of divorce.
The following requirements are necessary to condonation:
1. A knowledge on the part of the condoner of the facts constituting the

cause of divorce.
2. Reconciliation and remission of the offense by the injured party.
S3. Restoration of the offending party to all marital rights.
Condonation implies a condition subsequent; that the forgiving party

must bo treated with conjugal kindness. ■Where the cause of divorce
consists of a course of offensive conduct, or arises in cases of cruelty
from excessive acts of ill treatment which may, aggregately, consti
tute the offense, cohabitation, or passive endurance, or conjugal kind
ness, shall not be evidence of condonation of any of the acts consti
tuting such cause, unless accompanied by an express agreement to con
done. In such cases, condonation can be made only -after the cause of
divorce has become complete, as to the acts complained of. A fraudulent
concealment by the condonee of facts constituting a different cause of di
vorce from the one condoned, and existing at the time of condonation,
avoids such condonation. Condonation is revoked and the original cause
of divorce revived:
1. When the condonee commits acts constituting a like or other cause

of divorce; or,
2. When the condonee is guilty of great conjugal unkindness, not

amounting to a cause of divorce, but sufficiently habitual and gross to
show that the conditions of condonation had not been accepted in good
faith, or not fulfilled.
Four—Recrimination is a showingby the defendant of any cause of di

vorce against the plaintiff, in bar of the plaintiff's cause of divorce.
Condonation of a cause of divorce, shown in the answer as a recrimi

natory defense, is a bar to such defense, unless the condonation be re
voked, as above provided, or two years have elapsed after the condona
tion, and before the accruing or completion of the cause of divorce against
which the recrimination is shown.

S 62. Aimi.tkry hy in sham).] When a divorce is granted for the adul
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tery of the husband, the legitimacy of children of the marriage, begotten
of the wife before the commencement of the action, is not affected.
§ 63. By wife— i.k<;itimacv.] When a divorce is granted for the adultery

of the wife, the legitimacy of children begotten of her before the commis
sion of the adultery is not affected; but the legitimacy of other children
of the wife may be determined by the court, upon the evidence in the case.
In every 'such case all children begotten before the commencement of the
action, are to be presumed legitimate until the contrary is shown.
§64. Gni.rv caxnot M.vitKv. | When a divorce is granted for adultery,

the innocent party may marry again during the life of the other; but the
guilty party cannot marry any person except the innocent party, until the
death of the other.

ARTICLE III.—Other causes for denyino divorce.
§ 65. Time limited.] A divorce must be denied:
One—When the cause is adultery and the action is not commenced

within two years after the commission of the act of adultery, or after its
discovery by the injured part}'; or,
Two—When the cause is conviction of felony, and the action is not

commenced before the expiration of two years after a pardon, or the ter
mination of the period of sentence.
Three— In all other cases when there is an unreasonable lapse of time

before the commencement of the action.
Unreasonable lapse of time is such a delay in commencing the action

as establishes the presumption that there has been connivance, collusion,
or condonation of the offense, or full acquiescence in the same, with in
tent to continue the marriage relation notwithstanding the commission of
snch offense. The presumptions arising from lapse of time may be rebut
ted by showing feasonable grounds for the delay in commencing the
action.
§ 60. Only st.vittohy limitations.] There are no limitations of time for

commencing actions for divorce, except such as are contained in the fore
going section, 65.

§67. Teum ok uesikence. | A divorce must not be granted unless the
plaintiff has, in good faith, been a resident of the territory ninety days
next preceding the commencement of the action.
£ 08. Piiksi mition ok domicile.] In actions for divorce the presumption

of law that the domicile of the husband is the domicile of the wife, does
not apply. After separation, each party may have a separate domicile,
depending for proof upon actual residence, and not upon legal pre
sumptions.
? G!>. AiT-iK-MATivE i'kook KEyriRED.] No divorce can be grantee] upon

the default of the defendant, or upon the uncorroborated statement, ad
mission, or testimony of the parties, or upon any statement or finding of
fact made by a referee; but the court must, in addition to any statement
or finding of the referee, require proof of the facts alleged, and such
proof, if not taken before the court, must be upon written questions and
answers.
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ARTICLE IV.—general provisions.

§ 70. Maintenance] Though judgment of divorce is denied, the court
may, in an action for divorce; provide for the maintenance of a wife and
her children, or any of them, by the husband.
§ 71. Alimony pending action.] While an action for divorce is pending,

the court may, in its discretion, require the husband to pay as alimony
any money necessary to enable the wife to support herself or her children,
or to prosecute or defend the action.
§ 72. Custody of children.] In an action for divorce, the court may,

before or after judgment, give such direction for the custody, care and edu
cation of the children of the marriage as may seem necessary or proper,
and may at any time vacate or modify the same.

£ 73. Support.] Where a divorce is granted for an offense of the hus
band, the court may compel him to provide for the maintenance of the
children of the marriage, and to make such suitable allowance to the wife
for her support during her life, or for a shorter period, as the court may
deem just, having regard to the circumstances of the parties respectively,
and the court may from time to time modify its orders in these respects.
§ 74. Security—separate estate—homestead.] The court may require

the husband to give reasonable security for providing maintenance, or
making any payments required under the provisions of this chapter, and
may enforce the same by the appointment of a receiver, or by any other
remedy applicable to the case. But when the wife has a separate estate
sufficient to give her a proper support, the court, in its discretion, may
withhold any allowance to her out of the separate property of the husband.
The court, in rendering a decree of divorce, may assign the homestead to
the innocent party, either absolutely or for a limited period, according to
the facts of the case, and in consonance with the law relating to home
steads. The disposition of the homestead by the court, and all orders and
decrees touching the alimony and maintenance of the wife, and for the
custody, education and support of the children, as above provided, are
subject to revision on appeal in all particulars, including those which are
stated to be in the discretion of the court.

CHAPTER III.
IIITSHANI) AND WIFE.

§ 75. Mutual relations.] Husband and wife contract toward each other
obligations of mutual respect, fidelity and support.
§ 76. Head of family.] The husband is the head of the family. He

may choose any reasonable place or mode of living, and the wife must
conform thereto.
§77. Duty to support.] The husband must support himself and his

wife out of his property or by his labor. The wife must support the hus
band, when he has not deserted her, out of her separate property, when
he has no separate property, and he is unable, from infirmity, to support
himself.
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§ 7S. Separate property—dwelling.] Except as mentioned in section
77, neither husband nor wife has any interest in the property of the other,
but neither can be excluded from the other's dwelling.
§ 79. Contracts.] Either husband or wife may enter into any engage

ment or transaction with the other, or with any other person, respecting
property, which either might, if unmarried, subject, in transactions be
tween themselves, to the general rules which control the actions of persons
occupying confidential relations with each other, as defined by the title on
trusts.
§ 80. Cannot alter relations.] A husband and wife cannot, by any

contract with each other, alter their legal relations, except as to property,
and except that they may agree in writing to an immediate separation.
and may make provision for the support of either of them and of their
children during such separation.
§ 81. Separation.] The mutual consent of the parties is a sufficient

consideration for such an agreement as is mentioned in the last section.
§ 82. Joint tenants —wife's conveyance.] A husband and wife may hold

real or personal property together, as joint tenants, or tenants in com
mon. The wife may, without the consent of her husband, convey her sep
arate property. A full and complete inventory of the separate personal
property of the wife may be made out and signed by her, acknowledged
or proved in the manner provided by law for the acknowledgment or proof
of a grant of real property by an unmarried woman, and recorded in the
office of the register of deeds of the county or subdivision in which the
parties reside. The filing of the inventory in the register's office is notice
and prima facie evidence of the title of the wife.
§ 83. Separate and mitl ai. rights.] Neither husband nor wife,.as such,

is answerable for the acts of the other.
Two—The earnings of the wife are not liable for the debts of the hus

band, and the earnings and accumulations of the wife, and of her minor
children living with her or in her custody, while she is living separate
from her husband, are the separate property of the wife.
Three—The separate property of the husband is not liable for the debts

of the wife contracted before the marriage.
Four—The separate property of the wife is not liable for the debts of

her husband, but is liable for her own debts, contracted before or after
marriage.
Five— No estate is allowed the husband as tenant by courtesy, upon the

death of his wife, nor is any estate in dower allotted to the wife upon the
death of her husband.
£84. Wife's necessaries.] If the husband neglect to make adequate

provision for the support of his wife, except in the cases mentioned in the
next section, any other person may, in good faith, supply her with arti
cles necessary for her support and recover the reasonable value thereof
from the husband.
§ 85. Abandonment —separation.] A husband abandoned by his wife is

not liable for her support until she offers to return, unless she was justi
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tied by his misconduct, in abandoning him; nor is he liable for her sup
port when she is living separate from him, by agreement, unless such sup
port is stipulated in the agreement.

TITLE II.
PARENT AND CHI I.D.

Chatter I. By birth.
II. By adoption.

CHAPTER I.
CHILDREN UY BIRTH.

£80. Li:<;ni.\r.\<Y i'kksi mki>.] All children born in wedlock are pre
sumed to be legitimate.
§87. Definitions.] All children of a woman who has been married,

born within ten months after the dissolution of the marriage, are pre
sumed to be legitimate children of that marriage. A child born be
fore wedlock becomes legitimate by the subsequent marriage of its pa
rents.
£88. Disittki) legitimacy. | The presumption of legitimacy can be

disputed only by the husband or wife, or the descendant of one or both of
them. Illegitimacy, in such case, may be proved like any other fact.
£89. Both i\\i:j;nts si ci'nicr cinr.niiKN. | The parent entitled to the cus

tody of a child must give him support and education suitable to his cir
cumstances. If the support and education which the father of a legiti
mate child is able to give are inadequate, the mother must assist him to the
extent of her ability.
£90. Titi.k to cistody—rather.] The father of a legitimate unmarried

minor child is entitled to its custody, services and earnings; but he cannot
transfer such custody or services to any other person, except the mother,
without her written consent, unless she has deserted him, or is living sep
arate from him by agreement. If the father be dead, or be unable, or re
fuse to take the custody, or has abandoned his family, the mother is en
titled thereto.

£1)1. Of illegitimate child.] The mother of an illegitimate unmarried
minor is entitled to its custody, services and earnings.
§ 92. Coikt may direct.] The district court may direct an allowance to

be made to a parent of a child, out of its property, for its past or future
support and education, on such conditions as may be proper, whenever
such direction is for its benefit.

£ 93. Property control.] The parent, as such, has no control over the
property of the child.
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S 94. Parental abuse.] The abuse of parental authority is the subject
of judicial cognizance in a civil action in the district court brought by the
child, or by its relative within the third degree, or by the officers of the
poor where the child resides; and when the abuse is established, the child
may be freed from the dominion of the parent, and the duty of support
and education enforced.
£ 95. Parent's i-owku i-kasks.] The authority of a parent ceases:
1. I'pon the appointment by a court of a guardian of the person of the

child.
2. Upon the marriage of the child: or,
3. Upon its attaining majority.
S 96. Public action for support child.] If a parent chargeable with the

support of a child dies, leaving it chargeable upon the township or county,
and leaving an estate sufficient for its support, the officers of the poor, in
the name of the township or county respectively, may claim provision for
its suppoit from the parent's estate by civil action, and for this purpose
may have the same remedies as any creditors against that estate, and
against the heirs, devisees, and next of kin of the parent.
£97. Sv pport of poor. | It is the duty of the father, the mother, and

the children, of any poor person who is unable to maintain himself by
work, to maintain such person to the extent of their ability. The prom
ise of an adult child to pay for necessaries previously furnished to such
parent, is binding.
■59S. Neglect ok child.] Tf a parent neglects to provide articles neces

sary for his child who is under his charge, according to his circumstances,
a third person may in good faith supply such necessaries, and recover
the reasonable value thereof from the parent.
§ 99. Parent wiikn not liahli:.] A parent is not bound to compensate

the other parent or a relative for the voluntary support of his child with
out an agreement for compensation, nor to compensate a stranger for the
support of a child who has abandoned the parent without just cause.
§ 100. Support ok stk.im iiii.dukx.] A husband is not bound to maintain

his wife's children by a former husband; but if he receives them into his
family and supports them, it is presumed that he does so as a parent,
and where such is the case, they are not liable to him for their support,
nor he to them for their services.
£101. After majority. J Where a child, after attaining majority, con

tinues to serve and to be supported by the parent, neither party is enti
tled to compensation in the absence of an agreement therefor.
§ 102. Child's earnings.] The parent, whether solvent or insolvent, may

relinquish to the child the right of controlling him and receiving his
earnings. Abandonment by the parent is presumptive evidence of such
relinquishment.
H0'3. Wages paid.] The wages of a minor employed in service may

he paid to him or her until the parent or guardian entitled thereto gives
the employer notice that he claims such wages.
S 104. Change rksidenci-:.] A parent entitled to the custody of a child
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has a right to change his residence, subject to the power of the district
court to restrain a removal which would prejudice the rights or welfare of
the child.
§ 105. Non-liability.] Neither parent nor child is answerable, as such,

for the act of the other.

§ 10G. Father's axd mother's* custody.] The husband and wife, as such,
has no rights superior to those of the wife and mother, in regard to the
care, custody, education and control of the children of the marriage,
while such husband and wife live separate and apart from each other;
and when they so live in a state of separation without being divorced, the
district court or judge thereof, upon application of either, may grant a
writ of habeas corpus to inquire into the custody of any minor unmarried
child of the marriage, and may award the custody of such child to either,
for such time and under such regulations as the case may require. The
decision of the court or judge must be guided by the rules prescribed in
section 127, under the title of "guardian and ward.''

CHAPTER II.
ADOPTION.

§ 107. Minor adopted.] Any minor child may be adopted by any adult
person, in the cases, and subject to the rules, prescribed in this chapter.
§ 108. Relative ace limited.] The person adopting a child must be at

least ten years older than the person adopted.
§ 109. Married persons limited.] A married man, not lawfully separated

from his wife, cannot adopt a child without the consent of his wife, nor can
a married woman not thus separated from her husband, without his con
sent, provided the husband or wife not consenting, is capable of giving
such consent.

£ 110. Consent of parent.] A legitimate child cannot be adopted with
out the consent of its parents, if living, nor an illegitimate child without
the consent of its mother, if living, except that consent is not necessary
from a father or mother, deprived of civil rights, or adjudged guilty of
adultery, or of cruelty, and for either cause divorced, or adjudged to be an
habitual drunkard, or who has been judicially deprived of the custody of
the child, on account of cruelty or neglect.
§ 111. Of child.] The consent of a child, if over the age of twelve

years, is necessary to its adoption.
§ 112. Probate approval.] The person adopting a child, and the child

adopted, and the other persons whose consent is necessary, must appear
before the probate judge of the county where the person adopting resides,
and the necessary consent must thereupon be signed, and an agreement be-
executed by the person adopting, to the effect that the child shall be
adopted and treated in all respects as his own lawful child should be
treated.
§ 113. Separate examination.] The probate judge must examine all

persons appearing before him pursuant to the last section, each separately,.
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and if satisfied that the interests of the child will be promoted by the
adoption, he must make an order declaring that the child shall thenceforth
be regarded and treated in all respects as the child of the person adopting,
§ 114. Change of name.] A child, when adopted, may take the family

name of the person adopting. After adoption, the two shall sustain
towards each other the legal relation of parent and child, and have all the
rights and be subject to all the duties of that relation.
§115. Parents believed.] The parents of an adopted child are, from

the time of the adoption, relieved of all parental duties towards, and of all
responsibility for, the child so adopted, and have no right over it.

£ 116. Illegitimate child.] The father of an illegitimate child, by pub
licly acknowledging it as his own, receiving it as such, with the consent of
his wife if he is married, into his family, and otherwise treating it as if it
were a legitimate child, thereby adopts it as such; and such child is there
upon deemed for all purposes legitimate from the time of its birth. The
foregoing provisions of this chapter do not apply to such an adoption.

TITLE III.
guardian and ward.

§ 117. Guardian- defined.] A guardian is a person appointed to take
care of the person or property of another.
§ 118. Ward.] The person over whom, or over whose property, a

guardian is appointed, is called his ward.
S 119. Guardians classed.] Guai'dians are either:
1. General; or,
2. Special.
*j 120. General.] A general guardian is a guardian of the person, or

of all the property of the ward within this territory, or of both.
§121. Special.] Every other is a special guardian.
£ 122. H<>\\- and HYwiioM appointed.] A guardian of the person or estate,

or of both, of a child born, or likely to be born, may be appointed by will
or by deed, to take effect upon the death of the parent appointing:
One— If the child be legitimate, by the father with the written consent

of the mother, or by either parent, if the other be dead or incapable of
consent.
Two — If the child be illegitimate, by the mother.
>: 123. Power.] No person, whether a parent or otherwise, has any

power as guardian of property, except by appointment as hereinafter
provided.
S 124. Probate jurisdiction-.] A guardian of the person or property, or

both, of a person residing in this territory, who is a minor, or of unsound
mind, may be appointed in all cases, other than those named in section
122, by the probate court, as provided in the probate code.
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S 125. Of unsound mjnd.J A guardian of the property, within this terri
tory, of a person not residing therein, who is a minor, or of unsound mind,
may be appointed by the probate court.

«j 126.
'
Exclusive control.] In all oases the court making the appoint

ment of a guardian has exclusive jurisdiction to control him.

§ 127. Rules governing section-.] In awarding the custody of a minor,
•or in appointing a general guardian, the court or judge is to be guided
by the following considerations:
One—By what appears to be for the best interest of the child in respect

to its temporal and its mental and moral welfare: and if the 'child
be of a sufficient age to form an intelligent preference, the court or judge
may consider that preference in determining the question.
Two—As between parents adversely claiming the custody or guardian

ship, neither parent is entitled to it as of right, but, other things being
equal, if the child be of tender years, it should be given to the mother; if
it be of an age to require education and preparation for labor or business,
then to the father.
Three —Of two persons equally entitled to the custody in other respects,

preference is to be given as follows:
1. To a parent.
2. To one who was indicated by the wishes of a deceased parent.
3. To one who already stands in the position of a trustee of a fund to

be applied to the child's support.
4. To a relative.

£ 128. Guardian's Power.] A guardian appointed by a court has power
over the person and property of the ward, unless otherwise ordered.
§ 129. Of tiik i'ersox.| A guardian of the person is charged with the

custody of the ward, and must look to his support, health and education,
lie may fix the residence of the ward at any place within the territory, but
not elsewhere, without permission of the court.

§ 130. Of tiik property.] A guardian of the property must keep safely
the property of his ward. He must not permit any unnecessary waste or
destruction of the real property, nor make any sale of such property
without the order of the probate court, but must, so far as it is in his
power, maintain the same, with its buildings and appurtenances, out of
the income or other property of the estate, and deliver it to the ward at
the close of his guardianship, in as good condition as he received it.

>f131. Rei.atiox defined.] The relation of guardian and ward is confi
dential, and is subject to the provisions of the title on trusts.

£ 132. Court control.] In the management and disposition of the
person or property committed to him, a guardian may be regulated and
controlled by the court.
§ 133. Joint guardians.] On the death of one or two or more joint

guardians, the power continues to the survivor until a further appoint
ment is made by the court.
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g 134. Rkmovai.— cavsks. ] A guardian may be removed by the probate
court for any of the following causes:
One—For abuse of his trust.
Two—For continued failure to perform its duties.
Three— JPor incapacity to perform its duties.
Four— For gross immorality.
Five—For having an interest adverse to the faithful performance of his

duties.
Six— For removal from the territory.
Seven- In the case of guardian of the property, for insolvency: or
Eight—When it is no longer proper that the ward should be under

guardianship.
£135. Pakkxtai. ai'inmxtki: mi'kim:ui:d.] The power of a guardian ap

pointed by a parent is superseded :

1. By his removal, as provided in section 134.
2. By the solemnized marriage of the ward: or,
3. By the ward's attaining majority.
>;130. Conn- ai'I'ointkk.] The power of a guardian appointed by a

couit is suspended only:
One—By order of the court; or.
■Two — If the appointment was made solely because of the ward's minor-

it)7, by bis obtaining majority; or,
Three—The guardianship over the person of the ward by the marriage

of the ward.
j 137. Wahh's ma.ikhitv,] After a ward has come to his majority, he

may settle accounts with his guardian, and give him a release, which is
valid if obtained fairly and without undue influence.

§ 138. Limitation ok i>is<hai:<.k. | A guardian appointed by a court is
not entitled to his discharge until one year after the ward's majority.
§139.- Asylum fou unsound mixd.] A person of unsound mind may be

placed in an asylum for such persons upon the order of the probate court
of the county in which he resides, as follows:
One—The court must be satisfied, by the oath of two reputable physi

cians, that such person is of unsound mind, and unfit to be at large.
Two— Before granting the order the judge must examine the person

himself, or if that is impracticable, cause him to be examined by an im
partial person, duly sworn for that purpose.
Three—After the order is granted the person alleged to be' of unsound

mind, his or her husband or wife, or relative to the third degree, may ap
peal to the district court, and demand therein an investigation before a
jury, which must be substantially, in all respects, conducted as under an
inquisition of lunacy.
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TITLE IV.
MASTER AND SERVANT.

§ 140. Apphexticimiiii' authorized.] Male minors, and unmarried fe
males under the age of eighteen years, with the consent of the persons or
officers hereinafter mentioned, may bind themselves, by a writing called
an indenture, as fully as if they were of age, to serve as clerks, appren
tices or servants, in a particular calling, until majority (except in the case
of females, who cannot bind themselves further than until the age of
eighteen,) or for any shorter time.
§ 141. Consent—by whom.] Consent to an indenture of apprenticeship

must be given by certificate at the end thereof, or endorsed thereon,
signed :

1. By the father and mother of the apprentice.
2. If the father lacks capacity to consent, or has abandoned or neg

lected to provide for the family, or is dead, and no testamentary guardian
or executor has been appointed by him, with power under the will to bring
up the child to a calling, and a certificate of such fact is indorsed on the
indenture by a justice of the peace of the county, then by the mother.
3. If the father is dead, and such guardian or executor has been ap

pointed by him, then by such guardian or executor.
4. If the mother is dead, or lacks capacity to consent, then by the

father.
5. If there is no parent of capacity to consent, and no such executor,

then by the guardian; or,
6. If there is no such parent, executor or guardian, then by the officers

of the poor of the town or county, or by any two justices of the peace of
the county, or by the probate judge.
§ 142. Liability.] A parent, executor or guardian, consenting to an

indenture, is not liable for a breach thereof by the apprentice, unless the
indenture or consent expresses an intention to bind him therefor.
§ 143. Poor may he bound.] Any child who is chargeable, or whose pa

rents are chargeable to a county or city poor house, or who is in such poor
house may be bound to service until attaining twenty-one years, or .if a
female until attaining eighteen years, by the proper officers of the poor,
as provided in this title: but such binding by said officers must be with
the consent in writing of the justice of the peace of the county or city.

§ 144. Ixdian child.] No Child of an Indian woman can be bound,
under this title, except in the presence, and with the consent of a justice
of the peace; and his certificate of consent must be filed with the probate
judge of the county where the indenture is executed.
§ 145. Age stated.] In every indenture of apprenticeship the age of

the apprentice must be stated and such statement is presumptive evidence
thereof; and before an officer executes an indenture, or consents thereto,
he must inform himself of the age of the apprentice.
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§ 140. Consideration.] If there is any pecuniary consideration for an
indenture of apprenticeship on either part, it must be stated therein.

§ 147. Education esquired.] The indenture shall also contain an agree
ment on the part of the person to whom such child shall be bound, that he
will cause such child to be instructed to read and write, and to be taught
the general rules of arithmetic, or, in lieu thereof, that he will send such
child to school three months of each year of the period of indenture; and
that he will give him a new bible at the expiration of his term of service.
§ 148. Filing counterpart.] Every officer executing an indenture of

apprenticeship must file a counterpart thereof with the probate judge of
the county in which he is an officer.

§ 149. Immigrant minor.] An immigrant minor may bind himself to
service until he attains majority, or for a shorter term, in such manner
as may be prescribed by the law of the country in which the contract is
made. If the indenture is made for the purpose of enabling him to pay
his passage to this country, it may be for the term of one year, although
such term extends beyond his majority; but in no case for a longer term.
§ 150. Acknowledgment.] Every indenture under section 149 must be

duly acknowledged by the minor on a private examination before a pro
bate judge or a justice of the peace, and a certificate of the acknowledg
ment, showing that the same was made freely, must be indorsed upon the
contract.
S 151. Assignment allowed.] The master, under an indenture specified

in section 149, may assign it, by writing indorsed thereon, and with the
approval also indorsed of a magistrate mentioned in section 150.

§ 152. Indenture void, etc.] No indenture or contract for the service of
an apprentice is binding upon him unless made as hereinbefore pre
scribed.

£ 153. Overseers ok poor.] The county overseer of the poor, and the
overseers of the poor of cities and towns, must see that every apprentice
or other servant in their respective counties, cities or towns, is properly
treated, and that the terms of the contract are fulfilled in his favor; and it
is their duty to redress any grievance of such persons in the manner pre
scribed by law.
§ 154. Penaltv upon absent appkentre.] If an apprentice, for whose

instruction the master receives no pecuniary compensation, willfully
absents himself from service without leave, he may be compelled to serve
double the time of such absence unless he makes satisfaction for the
injury; but such additional term of service cannot extend more than three
years beyond the original term.
§ 155. Free vocation.] Xo person may accept from an apprentice or

servant, an agreement, oath or promise not to exercise his vocation in any
particular place; nor may any person exact from an apprentice or
servant, any consideration for exercising his vocation in any place after
Ms term of service has expired.
^ 156. Penalty for restraint.] Any consideration exacted contrary to
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the last section, maybe recovered back with interest, and every person
accepting such agreement or exacting such consideration, is liable to the
apprentice or servant in a penalty of one hundred dollars.
§ 157. Deceased master.] The executors or administrators of the master

of any apprentice bound by officers of the poor, may assign the indenture,
with the written consent of the apprentice, acknowledged before a justice
of the peace.
§ 15y. Consent to assignment.] If an apprentice refuses consent to an

assignment under the last section, the probate or district court may
authorize such assignment without his consent, upon application, after
fourteen days' notice, to the apprentice or to his parents or guardian, if
he has any in the county.
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DIVISION SECOND.
PROPERTY.

Pa in I. Property in General.
II. Real, or Immovable Property.
III. Personal, or Movable Property
IV. Acquisition of Property.

Part 1.

PROPERTY L\ GENERAL.
Title 1. Nature of Property.

II. Ownership.
III. General Definitions.

TITLE I.
NATCJtK OF PROPERTY.

S 159. Ownership defined. | The ownership of a thing is the right of
one or more persons to possess and use it to the exclusion of others. In
this code, the thing of which there may be ownership, is called property.

^ 1GO. What .may he owned.] There may be ownership of all inanimate
things which are capable of appropriation, or of manual delivery; of all
domestic animals; of all obligations; of such products of labor or skill,
as the composition of an author, the good will of a business, trade-marks
and signs, and of rights created or granted by statute.
S 161. Wild animals.] Animals, wild by nature, are the subjects of

ownership while living only when on the land of the person claiming
them, or when tamed, or taken and held in possession, or disabled and
immediately pursued.
.$162. Pkmi-kktv classed.] Property is either :

One—Real or immovable; or.
Two—Personal or movable.
-17
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;j 103. Real dkkixkd.] Real or immovable property consists of:
1. Land.
•2. That which is affixed to land.
3. That which is incidental or appurtenant to land.
4. That which is immovable by law.
S 104. Land defined.] Land is the solid material of the earth, whatever

may be the ingredients of which it is composed, whether soil, rock or
other substance.

£ 105. Fixtures.] A thing is deemed to be affixed to land when it is
attached to it by roots, as in the case of trees, vines or shrubs; or imbed
ded in it, as in the case of walls; or permanently resting upon it, as in
the case of buildings; or permanently attached to what is thus permanent,
as by means of cement, plaster, nails, bolts or screws.

;5 166. AiTiRTEXANLKs.] A thing is deemed to be incidental or appurte
nant to land, when it is by right used with the land for its benefit, as in
the case of a way or watercourse, or of a passage for light, air or heat,
from or across the land of another. Sluice boxes, flumes, hose, pipes,
railway tracks, cars, blacksmith shops, mills, and all other machinery or
tools used in working or developing a mine, are to be deemed affixed to
the mine.

j> 167. Personal property dkfixkd. J Every kind of property that is not
real is personal.

CHAPTER I.
OWNERS.

£ 108. Owxersiiu—limitation-.] The legislative assembly can pass no
law interfering with the primary disposal of the soil. All property in this
territory has an owner, whether that owner is the United States, or the
territory, and the property public; or the owner, an individual, and the
property private. The territory may also hold property as a private
proprietor.

£ 10(J. Land hei.ow iiioii water mark.] The ownership of land below-
ordinary high water mark, and of land below the water of a navigable
lake or stream, is regulated by the laws of the United States or by such
laws as, under authority thereof, the legislative assembly may enact. The
territory is the owner of all property lawfully appropriated or dedicated
to its own use: and of all property of which there is no other owner.

£ 170. Who may convey.] Any person, whether citizen or alien, may
take, hold and dispose of property, real or personal, within this territory.

CHAPTER II.
modifications oe ownership.

ARTICLE I.— Interests in property.

S 171. Ownership classed.] The ownership of property is either:
1. Absolute; or.
"2. Qualified.



Property in general. Civil code. 250

§ 172. Absolute.] The ownership of property is absolute when a single
person has the absolute dominion over it, and may use it or dispose of it
according to his pleasure, subject only to general laws.
g 173. Qualified.] The ownership of property is qualified :

1. When it is shared with one or more persons.
2. When the time of enjoyment is deferred or limited; or,

'6
. When the use is restricted.

§ 174. Sor.K ownership.] The ownership of property by a single person

is designated as a sole or several ownership.

Si 175. Ownership of property,] The ownership of property by several
persons is either:

1. Of joint interests.

2. Of partnership interests: or,

3. Of interests in common.

ji 170. Joint tenancy.] A joint interest is one owned by several persons

in equal shares, by a title created by a single will or transfer, when
expressly declared in the will or transfer to be a joint tenancy, or when
granted or devised to executors or trustees as joint tenants.

S 177. Partnership.] A partnership interest is one owned by several
persons, in partnership, for partnership purposes.

^ 178. Common tenancy.] An interest in common is one owned by
several persons not in joint ownership or partnership.

Si 17'.). Definition.] Every interest created in favor of several persons

in their own right is an interest in common, unless acquired by them in
partnership, for partnership purposes, or unless declared in its creation
to be a joint interest, as provided in section 170.

j 180. Commencement and hi/ration.] In respect to the time of enjoy
ment, an interest in property is either:

1. Present or future; and.

i. Perpetual or limited.

Si 181. Present. | A present interest entitles the owner to the immediate
possession of the property.
HS2. Future. | A future interest entitles the owner to the possession

nf the property only at a future period.

J 183. Perpetual.] A perpetual interest has a duration equal to that

of the property.

?' 184. Limited. A limited interest has a duration less than that of the
property.
H85. Future estates classed.] A future interest is either :

One—Vested; or
Two —Contingent.

?' 180. When they vest. J A future interest is vested when there is a
person in being who would have a right, defeasable or indefeasable, to
Ihe immediate possession of the property, upon the ceasing of the inter
mediate or precedent interest.
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§ 187. How contingent.] a future interest is contingent whilst the person
in wlioni, or the event upon which, it is limited to take effect-, remains
uncertain.
§ 188. Ai.tkkx.vtivk <dntinokn< iks. J Two or more future interests may

be created to take effect in the alternative, so that if the first in order fails
to vest, the next in succession shall be substituted for it, and take effect
accordingly.
§ 189. Not void. J A future interest is not void merely because of the

improbability of the contingency on which it is limited to rake effect.

§190. PosTinMois hkik. | When a future interest is limited to succes
sors, heirs, issue or children, posthumous children are entitled to take ia
the same manner as if living at the death of their parent.

g 191. FriTiiK kstatks i'ass. ] Future interests pass by succession, will
and transfer, in the same manner as present interests.

£ 192. Possibilities.] A mere possibility, such as the expectancy of ait
heir-apparent, is not to be deemed an interest of any kind.

£ 19'3. Estatks ov kkai.tv.] In respect to real or immovable property,
the interests mentioned in this chapter are denominated estates, and are
specially named and classified in part 2 of this division.

£ 194. Arn.iKs to i-kksonal, only.] The names and classification of in
terests in real property have only such application to interests in personal
property as is in this division of the code expressly provided.

§195. Fitlkk iNTKKKST i.iMiTKD.J No future interest in property is rec
ognized by the law, except such as is defined in this division of the cod«.

ARTICLE II.- condition of otvnkusiiip.

jj 100. Conditions dkfinkd.] The time when the enjoyment of property
is to begin or end may be determined by computation, or be made t«
depend on events. In the latter case, the enjoyment is said to be upon
condition.
§ 197. Classkd.] Conditions are precedent or subsequent. The former

fix the beginning, the latter the ending of the right.
§198. Ii.u:i.\r. conditions void.] If a condition precedent requires the

performance of an act wrong of itself, the instrument containing it is so
far void, and the right cannot exist. If it requires the performance of an
act not wrong of itself, but otherwise unlawful, the instrument takes effeci
and the condition is void.
§ 199. Makkiaok limitations • Conditions imposing restraints upon

marriage, except upon the marriage of a minor, or of the widow of the
person by whom the condition is imposed, are void; but this does not
affect limitations where the intent was not to forbid marriage, but only "to
give the use until marriage.
§200. Restraint on alienation.] Conditions restraining alienation,

when repugnant to the interest created, are void.
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ARTICLE III.—Restraints upon alienation.

£201. Extkxt ok i.kijai. limit.] The absolute power of alienation can
not be suspended by any limitation or condition whatever, for a longer
period than during the continuance of the lives of persons in being at
the creation of the limitation or condition, except in the single case men
tioned in section 229.

£ 202. Fi ti'hk limitation von>. ] Every future interest is void in its cre
ation, which, by any possibility, may suspend the absolute power of
alienation for a longer period than is prescribed in this chapter. Such
power of alienation is suspended when there are no persons in being by
whom an absolute interest in possession can be conveyed.
^ 203. Lkasks i.imitkii I No lease or grant of agricultural land for a

longer peiiod than ten years, in which'shall be reserved any rent or ser
vice of any kind, shall be valid. No lease or grant of any town or city
lot, for a longer period than twenty years, in which shall be reserved any
rent or service of any kind, shall be valid.

A RTICLE I V.— A civ.mi lations.
§204. IxroMK— ki n i;k ixtkkkst. | Dispositions of the income of prop

erty to accrue and to be received at any time subsequent to the execution
of the instrument creating such disposition, are governed by the rules
prescribed in this title in relation to future interests.
§203. 1i.lkg.vi. accimilatiox.] All directions for the accumulation of

the income of property, except such as are allowed by this title, are void.
S 203. Ixcomk now dikkctki).] An accumulation of the income of prop

erty, for the benefit of one or more persons, may be directed by any will
or transfer in writing, sufficient to pass the property out of which the fund
is to arise, as follows:
1. If sm'h accumulation is directed to commence on the creation of the

interest out of which the income is to arise, it must be made for the benefit
of one or more minors then in being, and terminate at the expiration of
their minority; or,
2. If such accumulation is directed to commence at any time subsequent

to the creation of the interest out of which theincomeisto arise, it must com
mence within the time in this title permitted for the vesting of future inter
ests, and during the minority of the beneficiaries, and terminate at the
t-xpiration of such minority.
§207. Von> kkvoxi) mixokitv.J If, in either of the cases mentioned in

the last section, the direction for an accumulation isfor a longer term than
dining the minority of the beneficiaries, the diiection only, whether sep
arable or not from other provisions of the instrument, is void as respects
the time beyond such minority.
S 208. Puoisatk mwKK. | When a minor, for whose benefit an accumula

tion has- been directed, is destitute of other sufficient means of support
:ind education, the probate court, upon application, may direct a suitable
sumito be applied thereto, out of the fund.
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CHAPTER III.
RIGHTS OK OWNERS.

§ 20(J. Own includes uain.]' The owner of a thing owns also all it? pro
ducts and accessions.
£210. Undirected income.] When, inconsequence of a valid limita

tion of future interest, there is a suspension of the power of alienation or
of the ownership, during the continuation of which the income is undis
posed of, and no valid direction for its accumulation is given, such income
belongs to the persons presumptively entitled to the next eventual inter
est.

CHAPTER IV.
TERMINATION* OF OWNERSHIP.

S 211. Succession defeats contingency.] A future interest, depending on
the contingency of the death of any person without successors, heirs,
issue, or children, is defeated by the birth of a posthumous child of such
person, capable of taking by succession.

£ 212. F i it he interest defeatei).] A future interest may be defeated in
any manner, or by any act or means, which the party creating such inter
est provided for or authorized in the creation thereof; nor is a future in
terest, thus liable to be defeated, to be on that ground adjudged void in
its creation.
§ 213. When not. ] No future interest can be defeated or barred by any

alienation or other act of the owner of the intermediate or precedent in
terest, nor by any destruction of such precedent interest by forfeiture, sur
render, merger or otherwise, except as provided by the next section, or
where a forfeiture is imposed by statute as a penalty for the violation
thereof.

§214. Same] No future interest, valid in its creation, is defeated by
the determination of the precedent interest before the happening of the
contingency on which the future interest is limited to take effect; but
should such contingency afterwards happen, the future interest takes effect
in the same manner and to the same extent as if the precedent interest hafi
continued to the same period.
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TITLE III.
GENERAL DEFINITION.

§215. Income includes.] The income of property, as the term is used
in this part of the code, includes the rents and profits of real property,
the interest of money, dividends upon stock, and other produce of per
sonal property.
£ 21G. What creates limitation-.] The delivery of the grant, where a

limitation, condition, or future interest is created by grant, and the death
of the testator, where it is created by will, is to be deemed the time of the
creation of the limitation, condition, or interest within the meaning of this
part of the code.
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Part '2.

REAL OR IMMOVABLE PROPERTY.
Title I. General Provisions.

II. Estates in Real Property.
III. Rights and Obligations of Owners.
IV. Uses and Trusts.
V. Powers.

TITLE I.
OKNERAI, PROVISIONS.

;? 217. Law oovkkninci.] Real property within this territory is governed
by the law of this territory, except where the title is in the United States.

TITLE II.
KSTATES IN RKAI. PROPKRTY.

Ciiaitkk 1. Estates in General.
II. Termination of Estates.
I1T. Servitudes.

CHAPTER I.
KSTATES IN OENERAL.

)>218. Dikation ci.as.skd.j Estates in real property, in respect to the
duration of their enjoyment, are either:
1. Estates of inheritance, or perpetual estates.
2. Estates for life.
:s. Estates for years; or,
4. Estates at will.
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§ 219. Fee defined. ] Every state of inheritance is a fee, and every such
estate, when not defeasible or conditional, is a fee simple or an abso
lute fee.

§220. Estates tail auk ekes.] Estates tail are abolished; and every
estate which would be at common law adjudged to be a fee tail is a fee
simple, and if no valid remainder is limited thereon, is a fee simple
absolute.

§221. Limitation of.] ■Where a remainder in fee is limited upon any
■estate, which would by the common law be adjudged a fee tail, such re
mainder is valid as a contingent limitation upon a fee, and vests in pos
session, on the death of the first taker, without issue living at the time of
his death.
§ 222. Fkeejioi.d defined.] Estates of inheritance and for life are

•called estates of freehold; estates for years are chattels real; and estates
;it will are chattel interests, but are not liable as such to sale on execution.
§ 223. Same.] An estate during the life of a third person, whether lim

ited to heirs or otherwise, is a freehold.
;S224. FriTKE now limited.] A future estate may be limited by the act

of tne party to commence in possession at a future day, either without
the intervention of a precedent estate, or on the termination, by lapse of
time, or otherwise, of a precedent estate, created at the same time.
;j 225. Reversion defined.] A reversion is the residue of an estate left,

by operation of law, in the grantor, or his successors, or in the succes
sors of a testator, commencing in possession on the determination of a
particular estate granted or devised.
ji 220. Remainder.] When a future estate, other than a reversion, is

dependent on a precedent estate, it may be called a remainder, and may
lie created and transferred by that name.
§ 227. Sisi'exsion.] The absolute ownership of a term of years cannot

l>e suspended for a longer period than the absolute power of alienation
••an be suspended in respect to a fee.
j 228. Fi'ktiiek defined I The suspension of all power to alienate the

subject of a trust, other than a power to exchange it for other property to
be held upon the same trust, or to sell it and reinvest the proceeds to be
lield upon the same trust, is a suspension of the power of alienation
within the meaning of section 201.

§229. Remainder in fee.] A contingent remainder in fee may be cre
ated on a prior remainder in fee, to take effect in the event that the persons
to whom the first remainder is limited die under the age of twenty-one
years, or upon any other contingency by which the estate of such persons
may he determined, before they attain majority.
■t230. Same ox other estates.] Subject to the rules of this title, and of

part 1 of this division, a freehold estate, as well as a chattel real, may be
created to commence at a future day; an estate for life may be created in
a term of years, and a remainder limited thereon; a remainder of a free
hold or chattel real, either contingent or vested, may be created, expect
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ant on the determination of a term of years; and a fee may be limited om
a fee, npon a contingency, which, if it should occur, must happen within
the period prescribed in this title.

jS 231. Subsequent life estates void.] Successive estates for life cannot
be limited, except to persons in being at the creation thereof, and all litV
estates subsequent to those of persons in being are void; and upon the
death of those persons, the remainder, if valid in its creation, takes effect
in the same manner as if no other life estate had been created.
§ 232. Remainder on successive lives.] ISTo remainder can be created

upon successive estates for life, provided for in the preceding section, unless
such remainder is in fee; nor can a remainder be created upon such estate
in a term for years unless it is for the whole residue of such term.
§ 233. On tekm void, unless.] A contingent remainder cannot be created

on a term of years, unless the nature of the contingency on which it is
limited is such, that the remainder must vest in interest during the con
tinuance or at the termination of lives in being at the creation of such re-
mainder.
§234. To teutons in being ] No estate for life can be limited as a re

mainder on a term of years, except to a person in being at the creation of
such estate.
§ 235. Conditional limitation.) A remainder may be limited on a con

tingency which, in case it should happen, will operate to abridge or de
termine the precedent estate; and every such remainder is to be deemed a
conditional limitation.
§ 236. T<> heirs ok BODY.] When a remainder is limited to the heirs, or

heirs of the body, of a person to whom a life estate in the same property
is given, the persons who, on the termination of the life estate, are the
successors or heirs of the body of the owner for life, are entitled to take
by virtue of the remainder so limited to them, and not as mere successors
of the owner for life.
§ 237. On death of first taker.] When a remainder, on an estate for

life or for years, is not limited on a contingency defeating or avoiding
such precedent estate, it is to be deemed intended to take effect only on the
death of the first taker, or the expiration, by lapse of time, of such term
of years.

£ 233. Unexecuted cower. ] A general or special power of appointment
does not prevent the vesting of a future estate, limited to take effect incase
such power is not executed.

CHAPTER II.
TERMINATION OF ESTATES.

S 239. Of estate at will.] A tenancy or other estate at will, however
created, may be terminated by the landlord's giving notice to the tenant,-
in the manner prescribed by the next section, to remove from the premises-
within a period specified in the notice, of not less than one month.
£240. Notice sekved.1 The notice prescribed by the last section musts.
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l>e in writing, and must be served by delivering the same to the tenant, or
to some person of discretion residing on the premises, or if neither can,
with reasonable diligence, be found, the notice may be served by affixing
it on a conspicuous part of. the premises, where it may be conveniently
read.
<:"241. Si hseoient action.] After the notice prescribed by sections 239 and

'240 has been served in the manner therein directed, and the period speci
fied by such notice has expired, but not before, the landlord may re-enter
or proceed according to law to recover possession.
j 242. Tiikkk days' notice.] Whenever the right of reentry is given to

a grantor or lessor in any grant or lease, or otherwise, such re-entry may
he made at any time after the right has accrued, upon three days' pre
vious written notice of intention to re-enter, served in the mode prescribed
by section 240.

S 243. Without notice.] An action for the possession of real property
leased or granted, with a right of re-entry, may be maintained at any
time after the right to re-enter has accrued, without the notice prescribed
in section 242.

CHAPTER III.
SEKV1TVPES.

£244. Easements attached to otiiek lands.] The following land burdens
or servitudes upon land, maybe attached to other land as incidents or
appurtenances, and are then called easements:
1. The right of pasture.
2. The right of fishing.
3. The right of taking game.
4. The right of way.
5. The right of taking water, wood, minerals and other things.
6. The right of transacting business upon land.
7. The right of conducting lawful sports upon land.
8. The right of receiving air, light or heat from or over, or discharging

the same upon or over, land.
9. The right of receiving water from or discharging the same upon

land.
10. The right of flooding land.
11. The right of having water flow without diminution or disturbance

of any kind.
12. The right of using a wall as a party wall.
13. The right of receiving more than natural support from adjacent land

<>rthings affixed thereto.
14. The right of having the whole of a division fence maintained by a

'oterminous owner.
15. The right of having public conveyances stopped, or of stopping the

>ame on land.
10. The right of a seat in church.
17. The right of burial.
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£245. Others not attached.] The following land burdens or servitudes
upon land, may be granted and held, though not attached to land:
One—The right to pasture, and of fishing and taking game.
Two—The right of a seat in church.
Three—The right of burial.
Four—The right of taking rents and tolls.
Five—The right of way.
Six—The right of taking water, wood, minerals, or other things.
>>240. Dominant tenement.] The land to which an easement is attached

is called the dominant tenement; the land upon which a burden or servi
tude is laid is called the servient tenement.

§ 247. Who can create.] A servitude can be created only by one who
has a vested estate in the servient tenement.

•S248. Who not hold.] A servitude thereon cannot be held by the
owner of the servient tenement.

£ 249. Extent of.] The extent of a servitude is determined by the terms
of the grant, or the nature of the enjoyment by which it was acquired.
£250. Partition of.] In case of partition of the dominant tenement,

the burden must be apportioned, according to the division of the domi
nant tenement, but not in such a way as to increase the burden upon the
servient tenement.
§ 251. Ruiirr of ittlre owner.] The owner of a future estate in a domi

nant tenement may use easements attached thereto, for the purpose of
viewing waste, demanding rent, or removing an obstruction to the enjoy
ment of such easements, although such tenement is occupied by a tenant.

£ 252. Right of action] The owner of any estate in a dominant tene
ment, or the occupant of such tenement, may maintain an action for the
enforcement of an easement attached thereto.

g 253. Same. | The owner in fee of a servient tenement, may maintain
an action for the possession of the land, against any one unlawfully pos
sessed thereof, though a servitude exists thereon in favor of the public.

£ 254. Extinguishment. | A servitude is extinguished.
One—By the vesting of the right to the servitude and the right to the ser

vient tenement in the same person.
Two—By the destruction of the servient tenement.
Three—By the performance of any act upon either tenement, by the

owner of the servitude, or with his assent, which is incompatible with its
nature or excercise; or,
Four—When the servitude was acquired by enjoyment, by disuse thereof

by the owner of the servitude for the period prescribed for acquiring title
by enjoyment.
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TITLE III.
MIGHTS AND OBLIGATIONS OK OWNER8.

CHAPTER I.
RIGHTS OK OWNERS.

Ahthi.i: I. Incidents of Ownership.
II. Boundaries.

ARTICLE I.— INCIDENTS Of OWNERSHIP.

is 2m. Land inclidks watkk. ] The owner of the land owns water stand
ing thereon, or flowing over or under its surface, but not forming a definite
stream. Water running in a deiinite stream, formed by nature orer or
under the surface, may be used by him as long as it remains there; but

lie may not prevent the natural flow of the .stream, or of the natural spring
from which it commences its definite course, nor pursue nor pollute the
same.

j-2o0. Imikkitanck 1'ifuTKCTKi).] The owner of a life estate may use the
land in the same manner as the owner of a fee simple, except that he must
do no act to the injury of the inheritance.

si 257. Rkjiits <>vtknam. | A tenant for years or at will, unless he is a
wrong doer by holding over, may occupy the building, take the annual
products of the soil, work mines and quarries open at the commencement

of his tenancy, and cultivate and harvest the crops growing at the end of
his tenancy.
j'"2.>'. Limitkd ijy insiui .mkm'.J A tenant for years, or at will, has no

other rights to the property than such as are given to him by the agree
ment or instrument by which his tenancy is acquired, or by the last
section.

i'ibO. SrriKssio.N to kichits.J A person to whom any real property is
transferred or devised, upon which rent has been reserved, or to whom any
such rent is transferred, is entitled to the same remedies for recovery of
rent, for non-performance of any of the terms of the lease, or for any
waste or cause of forfeiture, as his grantor or devisor might have had.

£ 2(50. Assihnkks ok i.kssoi; oij r.icssKK.] Whatever remedies the lessor of
any real property has against his immediate lessee for the breach of any
agreement in the lease, or for recovery of the possession, he has against
the assignees of the lessee, for any cause of action accruing while they
are such assignees, except where the assignment is made by way of security
for a loan, and is not accompanied by possession of the premises. What
ever remedies the lessee of any real property may have against his imme-
'liate lessor, for the breach of any agreement in the lease, he may have
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against the assigns of the lessor, and the assigns of the lessee may have
against the lessor and his assigns, except upon covenants against incum
brances, or relating to the title or possession of tlie premises.
§ 201. Notice to change terms.] In all leases of lands or tenements, or

of any interest therein, from month to month, the landlord may, upon
giving notice in writing at least fifteen days before the expiration of the
month, change the terms of the lease, to take effect at the expiration of
the month. The notice, when served upon the tenant, shall of itself oper
ate and be effectual to create and establish as a part of the lease, the
terms, rent and conditions specified in the notice, if the tenant shall con
tinue to hold the premises after the expiration of the month.
§202. Life lease best.] Rent due upon a lease for life may be recov

ered in the same manner as upon a lease for years.
<s203. After- death.] Rent dependent on the life of a person may be

recovered after, as well as before, his death.
? 204. Right of action.] A person having an estate in fee, in remain

der or reversion, may maintain an action for any injury done to the in
heritance, notwithstanding an interventing estate for life or years, and
although, after its commission, his estate is transferred, and lie has no
interest in the property at the commencement of the action.

ARTICLE II.—Boundaries.
jj 205. Aiiove and ijelow sruFACE.] The owner of land in fee has the

right to the surface, and to everything permanently situated beneath or
above it.
§266. Banks and beds of streams.] Except where the giant under

which the land is held indicates a different intent, the owner of the upland
when it borders upon a navigable lake or stream, takes to the edge of the
lake or stream at low-water mark, and all navigable rivers shall remain
and be deemed public highways. In all cases where the opposite banks
of any streams, not navigable, belong to different persons, the stream alio"
the bed thereof shall become common to both.

£ 207. Highways.] An owner of land, bounded by a road or street, is
presumed to own to the center of the way, but the contrary may be
shown.
§ 208. Lateral sit-pokt.] Each coterminous owner is entitled to the

lateral and subjacent support which his land receives from the adjoining
land, subject to the right of the owner of the adjoining laud to make
proper and usual excavations on the same for purposes of construction,
on using ordinary care and skill, and taking reasonable precautions to
sustain the land of the other, and giving previous reasonable notice to the
other of his intention to make such excavations.
§ 209. Treks on land.] Trees whose trunks stand wholly upon the land

of one owner, belong exclusively to him, although their roots grow into
the land of another.
§ 270. Same on link.] Trees whose trunks fctand partly on the land of

two or more coterminous owners belong to them in common.
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CHAPTER II.
OBLIGATIONS OF OWNERS.

£271. Repairs and taxks.] The owner of a life estate must keep the
buildings and fences in repair from ordinary waste, and must pay the
taxes and other annual charges, and a just proportion of extraordinary
assessments beneiiting the whole inheritance.

? 272. Boundaries— -fexcks.] Coterminous owners are mutually bound
-equally to maintain:

1. The boundaries and monuments between them.
2. The fences between them, unless one of them chooses to let his land

lie open as a public common, in which case, if he afterwards incloses it.
he must refund to the other a just proportion of the value, at that time.
■of any division fence made by the latter.

TITLE IV.
USES AND TRUSTS.

? 27:?. Limitation.] Uses and trusts, in relation to real property, are
those only which are specilied in this title.
jj 274. Leoai. estate coxkirmeu.] Every estate which is now held as a

use, executed under any former statute of this territory, is confirmed as a
legal estate.
£ 275. Definition.] Every person who, by virtue of any transfer or

devise, is entitled to the actual possession of real property, and the re
ceipt of the rents and profits thereof, is to deemed to have a legal estati'
therein, of the same quality and duration, and subject to the. same con
ditions, as his beneficial interest.

g 270. Trust valid.] The last section does not divest the estate of any
trustee in a trust heretofore existing, where the title of such trustee is not
merely nominal, but is connected with some power of actual disposition
or management in relation to the real property which is the subject of
the trust.
8 277. Dikki r transfer.] Every disposition of real property, whether

by transfer or will, must be made directly to the person in whom the right
to the possession and profits is intended to be vested, and not to any other,
to the use of or in trust for such person; and if made to any person, to
the use of or in trust for another, no estate or interest vests in the trustee:
but he must execute a release of the property to the beneficiary on de
mand, the latter paying the expense thereof.
S 278. Limitation of preceding .] The preceding sections of this title do

not extend to trusts arising or resulting by implication of law. nor pre
vent or affect the creation of such express trusts as are hereinafter author
ized and defined.
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§279. Hvah isitks of Tiiisi's.] No trust in relation to real property is-
Valid, unless created or declared:
1. By a written instrument, subscribed by the trustee, or by his agent

thereto authorized by writing.
2. By the instrument under which the trustee claims the estate affected -

or,
3. By operation of law.
§280. Tiusr pkkscmkd. ] When a transfer of real property is made to-

one person, and the consideration therefor is paid by or for another, a
trust is presumed to result in favor of the person by or for whom sneh
payment is made.
§281. Ixxo< knt itkciiaskh.J No implied or resulting trust can preju

dice the rights of a purchaser or incumbrancer of real property, for value
and without notice of the trust.
§282. Prui'osKs of tkists. | Express trusts may be created for any of

the following purposes:
One—To sell real property, and apply or dispose of the proceeds in ac

cordance with the instrument creating the trust.
Two—To mortgageor lease real property for the benefit of annuitants or

other legatees, or for the purpose of satisfying any charge thereon.
Three—To receive the rents and profits of real propert}r, and pay them

to or apply them to the use of any person, whether ascertained at the time
of the creation of the trust or not, for himself or for his family, during:
the life of such person, or for any shorter term, subject to the rules of title
two of this part; or,
Four—To receive the rents and profits of real property, and to accumu

ulate the same for the purposes and within the limits prescribed by the
same title.
§ 283. A trust power.] A devise of real property to executors or other

trustees, to be sold or mortgaged, where the trustees are not also em
powered to receive the rents and profits, vests no estate in them: but the
trust is valid as a power in trust.
§284. Liability of si k cms.] Where a trust is created to receive the

rents and profits of real property, and no valid direction for accumulation
is given, the surplus of such rents and proiits, beyond the sum that may
be necessary for the education and support of the person for whose benefit
the trust is created, is liable to the claims of the creditors of such person,
in the same manner as personal property which cannot be reached by
execution.

S 285. Ckrtaix tiust a i'owkk.J Where an express trust in relation to
real property is created for any purpose not enumerated in the preceding
sections, such trust vests no estate in the trustees; but the trust, if direct
ing or authorizing the performance of any act which may be lawfully per
formed under a power, is valid as a power in trust, subject to the provi
sions in relation to such powers, contained in title 5 of this part.
§ 28(5. Power ix tkcst.] Nothing in this title prevents the creation of a

power in trust for any of the purposes for which an express trust may be
created.
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<$287. Realty passest] ]ii every case where a trust is valid as a power
in trnst, the real property to which the trust relates, remains in or passes
by succession to. the persons otherwise entitled, subject to the execution
of the trust as a power in trust.

S 288. Estate in trustees limited.] Except as hereinafter otherwise pro
vided, every express trust in real property, valid as such, in its creation,
vests the whole estate in the trustees, subject only to the execution of the
trust. The beneficiaries take no estate or interest in the property, but
may enforce the performance of the trust.

§289. Contingent trust. J Notwithstanding anything contained in the
last section, the author of a trust may, in its creation, prescribe to whom
the real property to which the trust relates shall belong, in the event of
the failure or termination of the trust, and may transfer or devise such
property, subject to the execution of the trust.

S 290. Legal estate.] The grantee or devisee of real property subject
to a trust acquires a legal estate in the property, as against all persons
except the trustees and those lawfully claiming under them.
§291. Undisposed estates.] Where an express trust is created in rela

tion to real property, every estate not embraced in the trust, and not oth-
wise disposed of, is left in the author of the trust, or his successors.
§ 292. Limited disposal.] The beneficiary of a trust for the receipt of

the rents and profits of real property, or for the payment of an annuity
out of such rents and profits, may be restrained from disposing of his
interest in such trust during his life, or for a term of years, by the instru
ment creating the trust.

g 293. Grant separate from trust.] Where an express trust is created in
relation to real property, but is not contained or declared in the grant to
the trustee, or in an instrument signed by him, and recorded in the same
office with the grant to the trustee, such grant must be deemed absolute in
favor of the subsequent creditors of the trustee not having notice of the
trust, and in favor of purchasers from such trustee without notice, and for
a valuable consideration.
§ 294. Xot separate.] Where a trust in relation to real property is

expressed in the instrument creating the estate, every transfer or other act
of the trustees, in contravention of the trust, is absolutely void.

£ 295. Trust ceases.] When the purpose for which an express trust was
created ceases, the estate of the trustee also ceases.

TITLE V.
POWERS.

£296. Specified only. J Powers, in relation to Teal property, are those
only which are specified in this title.

-18
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^ 297. Exclusion.] The provisions of this title do not extend to a sim
ple power of attorney to convey real property in the name of the owner
and for his benefit.

J5 298. Definition.] A power, as the term is used in this title, is an
authority to do some act in relation to real property, or to the creation or
revocation of an estate therein, or a charge thereon, which the owner
granting or reserving such power might himself perform for any purpose -

§ 299. Author defined.] The author of a power, as the term is used in
this title, is the person by whom a power is created, whether by grant or
devise; and the holder of a power is the person in whom a power is vested,
whether by grant, devise or reservation.

$J 300. Powers classed.] Powers are general or special, and beneficial
or in trust.
§301. General powers.] A power is general when it authorizes the

alienation or incumbrance of a fee in the property embraced therein, by
grant, will or charge, or any of them, in favor of any person whatever.

§ 302. Special.] A power is special :

1. AVhen a person or class of persons is designated, to whom the dispo
sition of property under the power is to be made; or,
2. When it authorizes the alienation or incumbrance, by means of a

grant, will, or charge, of only an estate less than a fee.
§ 303. Beneficial] A power is beneficial when no person other than

its holder has, by the terms of its creation, any interest in its execution.
§ 304. Power in trust.] A power is in trust when any person or class

of persons, other than its holder, has, by the terms of its creation, an in
terest in its execution.
§ 305. General —same.] A general power is in trust when any person

or class of persons, other than its holder, is designated as entitled to the
proceeds of the disposition or charge authorized by the power, or to any
portion of the proceeds or other benefits to result from its execution.
§ 300. Special —same.] A special power is in trust:
1. When the disposition or charge which it authorizes is limited to be

made to any person or class of persons other than the holder of the
power; or,
2. When any person or class of persons, other than the holder, is desig

nated as entitled to any benefit from the disposition or charge authorized
by the power.
§ 307. Capacity- to create.] No person is capable of creating a power

who is not at the same time capable of granting some estate in the prop
erty to which the power relates.
§ 308. Vests in whom.] A power may be vested in any person.
§ 309. How created.] A power may be created only :

1. By a suitable clause contained in a grant of some estate in the real
property to which the power relates, or in an agreement to execute such a
grant ; or,
2. Bv a devise contained in a will.
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§ 310. Reserved power, j Thy grantor in any conveyance may reserve
to himself any power, beneficial or in trust, which lie might lawful!}' grant
to another; and every power thus reserved is subject to the provisions of
tois title in the same manner as if granted to another.

§ 311. Irrevocable unless.] Every power, beneficial or in trust, is irre
vocable unless an authority to revoke it is given or reserved in the instru
ment creating the power.
§ 312. Li ex ok power defined. ] A power is a lien upon the real prop

erty which it embraces from the time the instrument in which it is con
tained takes effect; except that against creditors, purchasers and incum
brancers, in good faith and without notice, from any person having an
estate in such real property, the power is a lien only from the time the in
strument in which it is contained is duly recorded.
§ 313. Power a security. ] Where a power to sell real property is given

to a mortgagee, or other incumbrancer, in an instrument intended to secure
the payment of money, the power is to be deemed a part of the security
and vests in any person who, by assignment, becomes entitled to the
HK>ne\' so secured to be paid, and may be executed by him whenever the
assignment is duly acknowledged and recorded.
£314. Capacity lacking. | A power cannot be executed by any person

aot capable of disposing of real property.
$315. Married woman. | A married woman may execute a power dur

ing her marriage, without the concurrence of her husband, unless other
wise prescribed by the terms of the power.
§311'. Son-: —acknowledgment] No power can be executed by a mar

ried woman before she attains her majority, nor without being acknowl
edged by her in the manner prescribed by the chapter on recording trans
fers.

£ 3)7. K.VEcrrioN of power.] A power can be executed only by a writ
ten instrument which would be sufficient to pass the estate or interest in
tended to pass. under the power, if the person executing the power was the
actual owner.

£ 818. Many —survivor.] Where a power is vested in several persons,
all must unite in its execution: but. incase any one or more of them is
dead, the power may be executed by the survivor or survisors, unless oth
erwise prescribed by the terms of the power.

j! 310. ExEcrnox i;v will.! Where a power to dispose of real property
i- confined to a disposition \)y devise or will, the instrument of execution
must be a will duly executed according to the provisions of the title on
wills.
j 32'). Same by grant. I Where a power is confined to a disposition b}-

grant, it cannot be executed by will, even though the disposition is not
intended to 'ake effect until after the death of the person executing the
power.
£321. Peculiar execution.] Where the author of a power has diluted

er authorized it to be exe.'ti'e 1 by an instrument which would not be cul-'
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ficient in law to pass the estate, the power is not void, but its execution is
to be governed by the rules before prescribed in this title.
§ 822. Fokmamtiks —surplusage.] Where the author of a power has di

rected any formalities to be observed in its execution, in addition to those
which would be sufficient to pass the estate, the observance of such addi
tional formalities is not necessary to a valid execution of the power.
§ 323. Trivial conditions.] Where the conditions annexed to a power

are merely nominal, and evince no intention of actual benefit to the party
to whom, or in whose favor, they are to be performed, they may be wholly
disregarded in the execution of .the power.
£324. Binding conditions.] With the exceptions contained in the pre

ceding sections, the intentions of the author of a power as to the mode,
time and conditions of its execution must be observed, subject to the
power of a district court to supply a defective execution in the cases pro
vided in sections 333 and 357.

£ 325. Consent now expressed.] When the consent of a third person to
the execution of a power is requisite, such consent must be expressed in
the instrument by which the power is executed, or be certified in writing
thereon. In the first case the instrument of execution, in the second, the
certificate, must be subscribed by the party whose consent is required:
and to entitle the instrument to be recorded, such signature must be duly
proved or acknowledged, according to the chapter on recording transfers,

§ 326. Consent ok all survivors.] Where the consent of several persons
to the execution of a power is requisite, all must consent thereto; but, in
case any one or more of them is dead, the consent of the survivors is suf
ficient, unless otherwise prescribed by the terms of the power.
§ 327. Validity without recital.] Every instrument executed by the

holder of a power, conveying an estate or creating a charge which suck
holder would have no right to convey or create except by virtue of his
power, is to be deemed a valid execution of the power, even though not
recited or referred to therein.

>i 328. Conveyances, except will.] Every instrument except a will, in
execution of a power, even though the power is one of revocation only,
is to be deemed a conveyance within the meaning of the chapter on record
ing transfers.
§ 329. Valid to extend power.] A disposition of charge, by virtue of

a power, more extensive than was authorized thereby, is not therefore
void; but every estate or interest so created, so far as it is embraced by
the terms of the power, is valid.
§ 330. Time runs from.] The period during which the absolute right of

alienation may be suspended by an instrument in execution of a power,
must be computed, not from the date of the instrument, but from the time
of the creation of the power.

$j 331. Legality of estate.] No estate or interest can be given or lim
ited to any person, by an instrument in execution of a power, which could
not have been given or limited at the time of the creation of the power.
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^ 332. Married woman's tower.] When a married woman, entitled to ■

an estate in fee, is authorized by a power to dispose of such estate during
her marriage, she may, by virtue of such power, create any estate which
she might create if unmarried.

£ 333. Relief from defects.] Purchasers for a valuable consideration,
claiming under a defective execution of a power, are entitled to the same
relief as similar purchasers claiming under a defective conveyance from
an actual owner.
§ 334. Fraud.] Instruments in execution of a power are effected by

fraud in the same manner as like instruments executed by owners or
trustees.

S 335. Power to woman.) A general and beneficial power is valid,
which gives to a married woman power to dispose, during her marriage,
and, without the concurrence of her husband, of a present or future estate
in real property conveyed or devised to her in fee.

jS 336. Power isecomes mi:.] Where an absolute power of disposition,
not accompanied by any trust, is given to the owner of a particular estate
for life or years, such estate is changed into a fee, absolute in favor of
rreditors, purchasers and incumbrancers, but subject to any future estates
limited thereon, in case the power should not be executed, or the property
should not be sold for the satisfaction of debts.

£ 337. Same.] Where an absolute power of disposition, not accom
panied by any trust, is given to any poison to whom no particular estate
is limited, such person also takes a fee, subject to any future estate that
may be limited thereon, but absolute in favor of creditors, purchasers and
incumbrancers.

^' 338. Same.] In all cases where an absolute power of disposition is
given, not accompanied by any trust, and no remainder is limited on the
estate of the holder of the power, ho is entitled to an absolute fee.

«s 33'J. Same.] Where a general and beneficial power to devise the in
heritance is given to the owner of an estate for life or for years, he is
deemed to possess an absolute power of disposition, within the meaning
of the last three sections.
g 340. Power absolute. ] Every power of disposition is deemed abso

lute, by means of which the holder is enabled in his lifetime to dispose
of the entire fee, in possession or in expectancy, for his own beneiit.

£ 341. Same kesehved.] Where the grantor in any conveyance reserves
to himself, for his own benefit, an absolute power of revocation, such gran
tor is still to be deemed the absolute owner of t lie estate conveyed, so far
as the rights of creditors and purchasers are concerned.

£ 342. Valid uenefici.u. power.] A special and beneficial power is valid
which is granted:
One— To a married woman to dispose, during the marriage, of any estate

less than a fee, belonging to her, in the property to which the power
lelates; or,
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Two—To the owner of a life estate in the property embraced in the
power to make leases, commencing in possession during his life.

£ 343. Powers to lease] A special and beneficial power to make leases
of agricultural land for more than ten years, or of town or city lots for
more than twenty years, is void only as to the time beyond ten or twenty
years, and authorizes leases for those terms or less.

$5344. Annexed to estate j The power of the owner of a life estate to
make leases is not transferable as a separate interest, but is annexed to
his estate, and will pass, unless specially excepted, by any grant of suck
estate. If specially excepted in any such grant, it is extinguished.

Jj 345. E.vnxoi lsiiixg grant.] The power of the owner of a life estate to
make leases may be released by him to any person entitled to a future
estate in the property, and is thereupon extinguished.

£ 346. Mortgage binds power.] A mortgage executed by the owner of a
life estate having a power to make leases, or by a married woman, by
virtue of any beneficial power, does not extinguish or suspend the powers
but the power is bound by the mortgage in the same manner as the real
property embraced therein.

§ 347. Effects of same.] The effects on the power, of a lien by mort
gage, such as is mentioned in the last section, are:

1. That the mortgagee is entitled to an execution of the power, so far as
the satisfaction of his lien may require it; and,
2. That any subsequent estate created by the owner, in execution of the

power, becomes subject to the mortgage in the same manner as if in term*
embraced therein.
§ 348. Crkditok's claims.] Every special and beneficial power is liable

to the claims of creditors, in the same manner as other interests thai
cannot be reached b\T execution, and the execution of the power may be
adjudged for the benefit of the creditors entitled.

^ 349. Other cowers void.] No beneficial power, general or special, uol
already specified and defined in this title, can hereafter be created,

§ 350. Enforceable iiwkrs.] Every trust power, unless its execution is
made expressly to depend on the will of the trustee, is imperative, an<l
imposes a duty on the trustee the performance of which may be compelled
for the benefit of the parties interested.
§ 351. Same.] A trust power does not cease to be imperative where the

trustee has the right to select any, and exclude others, of the per.sooe
designated as the beneficiaries of the trust.

§ 352. E<hal shares. I Where a disposition under a power is directed to
be made to, among, or between several persons, without any specification
of the share or sum to be allotted to each, all the persons designated are
entitled in equal proportion.
§ 353. Discretionary power.] Where the terms of a power import that

the estate or fund is to be distributed among several persons designated,
in such manner or proportions as the trustee of the power may think
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proper, the trustee may allot the whole to any one or more of such persons
in exclusion of the others.
§ 354. Death of trustee.] If the trustee of a power, with the right of

selection, dies, leaving the power unexecuted, its execution must be ad
judged for the benefit equally of all the persons designated as objects of
the trust.

<s355. District court.] Where a power in trust is created by will, and
the testator has omitted to designate, expressly or by necessary implica
tion, by whom the power is to be executed, its execution devolves on the
district court.
§356. Creditors.] The execution, in whole or in part, of any trust

power, may be adjudged for the benefit of the creditors or assignees of
any person entitled, as one of the beneficiaries of the trust, to compel its
execution, when his interest is transferable.
£ 357. Defects cured.] Where the execution of a power in trust is

defective, in whole or in part, under the provisions of this title, its proper
execution may be adjudged in favor of the persons designated as the
objects of the trust.
§ 358. Certain law applies.] The provisions of the title on trust, saving

the rights of other persons from prejudice by the misconduct of trustees
and authorizing the court to remove and appoint trustees: the provisions
of the title on succession, devolving express trusts upon the court on the
death of the trustee; and the provisions of section 205, in title on uses and
trusts, apply equally to power, in trust, and t!ie trustees of such powers.
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Part 3.

PERSONAL OR MOVABLE PROPERTY.
Title I. Personal Property in General.

II. Particular Kinds of Personal Property

TITLE I.
PERSONAL PROPERTY IX GENERAL.

j? 359. Follows domicilii] If there is no law to the contrary in the place
where personal property is situated, it is deemed to follow the person of
its owner, and is governed by the law of his domicile.

TITLE II.
PARTICULAR KINDS OK PERSONAL PROPERTY.

Chapter I. Things in action.
11. Shipping.
III. Corporations.
IV. Products of the mind.
V. Other kinds of personal property

CHAPTER I.
THINGS IN ACTION.

£ 3(>0. Definition.] A thing in action is a right to recover money or
other personal property, by a,judicial proceeding.
§ 301. Transferable.] A thing in action, arising out of the violation of

a right of property, or out of an obligation, may be transferred by the
owner. Upon the death of the owner it passes to his personal representa
tives, except where, in the cases provided by law, it passes to his devisees
or successor in office.
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CHAPTER II.
SHIPPING.

Article I. General Provisions.
II. Rules of Navigation.

ARTICLE I.—General provisions.

§ 362. Ship defined.] The term "ship," or "shipping,'' when used in
this code, includes steamboats, sailing vessels, canal boats, barges, and
every structure adapted to be navigated from place to place for the trans
portation of merchandise orpeisons.
§363. Appurtenances.] All tilings belonging to the owners, which are

on board a ship, and are connected with its proper use, for the objects of
the voyage and adventure in which the ship is engaged, are deemed its
appurtenances.
§ 364. Navigation classed.] Ships are engaged either in foreign or do

mestic navigation. Ships are engaged in foreign navigation when pass
ing to or from a foreign country; and in domestic navigation when pass
ing from place to place within the United States.

§ 365. Domestic and foreign ships.] A ship in a port of the state or ter
ritory to which it belongs is called a domestic ship; in another port it is
called a foreign ship.
•53P>G. Coi'kt power.] If a ship belongs to several persons, not part

ners, and they differ as to its use or repair, the controversy may be deter
mined by any court of competent jurisdiction.
§307. Possicsson diaiii.e.J If the owner of a ship commits its posses

sion and navigation to another, that other and not the owner, is respon
sible for its repairs and supplies.
Sj 3P8. Congress regulates.] The registry, enrollment, and license of

ships, are regulated by acts of congress.

ARTICLE II.—Riles of navigation.

£ BCD. Meeting ships—limitation] In the case of ships meeting, the
following rules must be observed in addition to those prescribed by any
statutes of this territory, which relate to navigation:
One—Whenever any ship, proceeding in one direction, meets another

ship, proceeding in another direction, so that if both ships were to con
tinue their respective courses they would pass so near as to involve the
risk of a collision, the helms of both ships must be put to port so as to
pass on the port side of each other, except where the circumstances of the
rase are such as to render a departure from the rule necessary in order to
avoid immediate danger, and subject also to a due regard to the dangers
of navigation.
Two—A steamer navigating a narrow channel must, whenever it is safe

and practicable, keep to that side of that fair way or mid-channel which
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lies on the starboard side of the steamer* A steamer when passing an
other steamer in such channel, must always leave the other upon the lar
board side.
Three—When steamers must inevitably or necessarily cross so near that,

by continuing their respective courses, there would be a risk of collision,
each vessel must put her helm to port, so as always to pass on the lar
board side of each other.
The rules of this section do not apply to any case for which a different

rule is provided by the regulations for the government of pilots of steam
ers approaching eacli other within sound of the steam whistle, or by the
regulations concerning lights upon steamers, or other matters prescribed
under authority of any act of congress.
§ 370. Tnfhixokmknt —damagks.] If it appears that a collision was oc

casioned by failure to observe any rule of the foregoing section, the own
er of the ship by which such rule is infringed cannot recover compensation
for damages sustained by the ship in such collision, unless it appears that
the circumstances of the case made a departure from the rule necessary.
§371. Dkfait.t ritKsniKi).] Damage to person or property arising

from the failure of a ship to observe any rule of section 3(59, must be
deemed to have been occasioned by the willful default of the person in
charge of the deck of such ship at the time, unless it appears that the
circumstances of the case made a departure from the rule necessary.
§372. Li.utn.iTY dkfinki). j Losses caused by collision are to be borne

as follows:
1. If either part}' was exclusively in fault he must bear his own lossr

and compensate the other for any loss he has sustained.
2. If neither was in fault, the loss must be borne by him on whom it-

falls.
3. If both were in fault the loss is to be equally divided, unless it ap

pears that there was a great disparity in fault, in which case the loss must
be equitably apportioned; or,
4. If it cannot be asceitained where the fault lies, the loss must be

equally divided.

CHAPTER 111.

CORPORATIONS.

AuiHi.i: 1. The Creation of Corporations.
II. Corporate Stock.
III. Corporate Powers.
IV. Corporate Records.
V. Dissolution of Corporations.
VI. Assessments of Stock.
All. Judgment and Sale of Franchise.
VIII. Examination of Corporations.
IX. Railroad Corporations.
X. Wagon Roads.
XI. Insurance Corporations.
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XII. Mining, Manufacturing, &e.
XIJI. Bridge Corporations.
XIV. Religious, Education, &c.
XV. Agricultural Pair.
XVI. Existing Corporations.
XVII. Foreign Corporations.

ARTICLE I.—The creation of corporations.

£ 1373. Definition.] A corporation is a creature of the law, having cer
tain powers and duties of a natural person. Being created by the law, it
may continue for any length of time which the law prescribes.
£ 374. Created by st.vittk. ] A corporation can only be created by au

thority of a statute. But the statute maybe special for a particular cor
poration, or general for a number of corporations.
iJ 37."). Reserved cower] Every grant of corporate power is subject to

alteration, suspension or repeal, in the discretion of the legislature.
£376. Ixoiirv how made.] The due incorporation of any company-

claiming in good faith to be a corporation under this chapter, and doing
business as such, or its right to exercise corporate powers, shall not be
inquired into, collaterally, in any private suit to which such de facto cor
poration may be a party; but such inquiry may be had, and action
brought, at the suit of the territory, in the manner prescribed in the code
of civil procedure.
§377. Xame keiji'iked.] Every corporation must have a corporate

name, which it has no power to change unless expressly authorized by
law; but the misnomer of a corporation in any written instrument does
not invalidate the instrument if it can be reasonably ascertained from it
what corporation is intended.
£378. Classed.] Corporations are either:
1. Public; or,
2. Private.
£379. Pri'.i.ic — now ueoclated.] Public corporations are formed or or

ganized for the government of a portion of the territory. Such corpora
tions are regulated by the political code, or by local statute.
£380. Private i'ikcoses.] Private corporations are formed for the pur

poses of religion, benevolence, education, art, literature, or profit; and all
corporations not public, are private.
£381. Aihki.es—officers] The instrument by which a private corpo

ration is formed is called "articles of incorporation," or "certificate of
incorporation." And one-third of the officers of such corporation shall
be residents of this territory.
§3S2. Acceptance ahkou'te.] In order to constitute a private corpora

tion, there must not only be a statutory grant of corporate authority, but
an acceptance of that grant by a majority of the corporators, or their
agents. The acceptance cannot be conditional or qualified.
§ 383. How proved.] Except when otherwise expressly provided, the
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acceptance of a grant of corporate authority may be proved like any
other fact.

<!384. Pbivatk limited.] Private corporations can be formed by the
voluntary association of any three or more persons, and only as provided
in this chapter. The legislative assembly cannot grant private charters
or especial privileges, but they may by general incorporation acts, permit
persons to associate themselves together as bodies corporate, for mining,
manufacturing and other industrial pursuits, or the construction or oper
ation of railroads, wagon roads, irrigating ditches, and the colonization
and improvement of lands in connection therewith — or for colleges, sem
inaries, churches, libraries, or any benevolent, charitable or scientific as
sociation, and for such other purposes as congress majr hereafter author
ize. | Section 1889 of revised statutes of United States]\^ <5385. Religious limited ] No corporation or association for religious

C ?fi 0*>-Px charitable purposes shall acquire or hold real estate in this territory,J ^ /*. during the existence of the territorial government, of a greater value thanj /' tifty thousand dollars; and all real estate acquired or held by such corpo
rations or associations contrary hereto, shall be forfeited and escheat to
the United States; but existing vested rights in real estate shall not be im
paired by the provisions of this section. [Section 1890, revised statutes
of the United States.]

>5386. Contexts ok articles.] Articles of incorporation must be pre
pared setting forth:
One —The name of the corporation.
Two—The purpose for which it is formed.
Three—The place where its principal business is to be transacted.
Four—The term for which it is to exist.
Five—The number of its directors or trustees, and the names and resi

dences of such of them who are to serve uhtil the election of such officers,
and their qualifications.
Six—If there be a capital stock, its amount, and the number of shares

into which it is divided.
§ 387. Railroad and wagon road.] The articles of incorporation of any

railroad or wagon road must also state:
One—The kind of road intended to be constructed.
Two—The place from and to which it is intended to be run, and all the

intermediate branches.
Three —The counties through which it is intended to be run.
Four—The estimated length and cost of the road.
g 3S8. Thrke residents.] The articles of incorporation must be sub

scribed by three or more persons, one-third of whom must be residents of
this territory, and acknowledged by each before some officer authorized
to take and certify acknowledgments of conveyances of real property.

£ 389. Secretary's certificate.] Upon filing the articles of incorpora
tion with the secretary of the territory, the secretary of the territory must
issue to the corporation over the great seal of the territory, a certificate
that a copy of the articles containing the required statement of facts, has
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been lil ed in his'office; and thereupon the persons signing the articles,
and their associates and successors, shall be a body politic and corporate,
by the name and for the purposes stated in the certificate.

>i 390. Record by skckktary.] Upon the filing of any articles of incor
poration and copy thereof, as in the last section is prescribed, the secretary
of the territory must record the same in a book to be kept in his office for
that purpose, to be called "the book of corporations,1'' with tne date of
tiling.

£ 391. C<>i'Y—evidknck.] A copy of any articles of incorporation tiled
in pursuance of this cliapter,and certified by the secretary of the territory,
must be received in all courts and other places as prima facie evidence of
the facts therein stated, and of the existence of such corporation.
£392. I>ki ixmoxs.] The owners of shares in a corporation which has

. a capital stock are called stockholders. If a corporation has no capital
stock, the corporators and their successors are called members.

ji 393. Lkual uki'kemcntativkk.] The shares of stock of' an estate of a
minor, or insane person, may, at all elections and meetings of a corpora-

» tion, be represented by his guardian, and of a deceased person by his
executor or administrator.

£ 394. Makkikd woman.] Shares of stock in corporations held or owned
by a married woman may be transferred by her, her agent or attorney, in
the same manner as if she were a femnie sole; and any proxy or power
given by her, touching any shares of stock of any corporation owned by
her. is valid and binding the same as if she were unmarried.

ARTICLE II.—Corporatk stock.
>f39o. Si is>.■uiitiox KXKoiicKi).] A subscription to the stock of a corpor

ation about to be formed, is to be held for the benefit of the corporation
•when it is formed, and may be enforced by it.
§396. Bi»>k> (ipkxki).] After the secretary of the territory issues the

certificate of incorporation, as provided in section 389, article I of this
chapter, the directors named in the articles of incorporation must proceed
in the manner specified, or provided in their by-laws; or, if none, then in
such manner as they may by order adopt, to open books of subscription
to the capital stock then unsubscribed, and to secure subscriptions to the
full amount of the fixed capital: and to levy assessments and installments
thereon, and to collect the game, as in article VI of this chapter assess
ments of stock are provided to be made,

$J 397. Fohfkit ok itKcovKK.j When a corporation is authorized by the
terms of subscription, or otherwise, to forfeit stock for non-payment, it
may either forfeit the stock, or recover the amount of the subscription,
but it cannot do both.

it 398. Sto: k, nkwotiaui.k. | 1. All corporations for profit must issue certifi
cates of stock when fully paid up, signed by the president and secretary,
and may provide in their by-laws for issuing certificates prior +.o the full
payment, under such restrictions and for such purposes as their by-laws
may provide.
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2. Whenever the capital stock of any corporation is divided into shares,
and certificates therefor are issued, such shares of stock are personal
property, and may be transferred by indorsement by the signature of the
proprietor, or his attorney or legal representative, and delivery of the
certificate; but such transfer is not valid, except between the parties there
to, until the same is so entered upon the books of the corporation as to
show the names of the parties by and to whom transferred, the number or
designation of the shares, and the date of the transfer.
JJ 399. Excess void.] A corporation whose capital is limited by its

charter, either in amount or in number of shares, cannot issue valid certifi
cates in excess of the limit thus prescribed.

£ 400. Corporation owning stock.] Unless otherwise provided, a corpor
ation may purchase, hold and transfer shares of its own stock, from its
surplus profits, or as provided in the article on assessments of stock.
§ 401. Dividend to whom.] A dividend belongs to the person in whose

name the stock stands upon the books of the corporation on the day when
it becomes payable.

ARTICLE III.—Corporate powers.

§ 402. Powers classed.] Every corporation, as such, has power:
One—To have succession by its corporate name, for the period limited:

and when no period is limited, perpetually.
Two—To sue and be sued: to complain and defend in any court.
Three—To make and use a common seal, and alter the same at pleasure.
Four—To purchase, hold, transfer and convey such real and personal

property as the legitimate purposes of the corporation may require, not
exceeding, in any case, any amount limited by law.
Five— To appoint such subordinate officers and agents as the business

of the corporation may require, and to allow them suitable compensation.
Six—To make by-laws not inconsistent with the law of the land, for the

management of its property, the regulation of its affairs, and for the
transfer of its stock.
Seven— To admit stockholders or members, and to sell their stock or

shares for the payment of assessments or instalments.
Eight—To enter into any obligations or contracts essential to the trans

action of its ordinary affairs, or for the purposes of the corporation.
In addition to the above enumerated powers, and to those express^

given in any other statute under which it is incorporated, no corporation
shall possess or exercise any corporate powers, except such as are neces
sary to the exercise of the powers enumerated and given.

S 403. By-laws —who adopt.] Every corporation formed under this
chapter must, within one month after filing articles of incorporation,
adopt a code of bj-laws for its government not inconsistent with the laws
of the United States or of this territory. The assent of stockholders rep
resenting a majority of all the subscribed capital stock, or of a majority
of the members, if there be no capital stock, is necessary to adopt by
laws, if they are adopted at a meeting called for that purpose; and in the
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event of such meeting being called, two weeks notice of the same, by ad
vertisement in 60ine newspaper published in the county in which the prin
cipal place of business of the corporation is located, or if none is pub
lished therein, then in a paper published in an adjoining county, must be
given by order of the acting president. The written assent of the hold
ers of two-thirds of the stock, or of two-thirds of the members, if there
be no capital stock, shall be effectual to adopfa code of by-laws without
a meeting for that purpose.
£ 404. Scows of by-laws.] A corporation may, by its by-laws, where no

other provision is specially made, provide:
One—The time, place and manner of calling and conducting its

.meetings. ~"\
Two —The number of stockholders or members constituting a quorum.
Three—The mode of voting by proxy.
Four—The time of the annual election for directors, and the mode and

manner of giving notice thereof.
Five—The compensation and duties of officers.
Six—The manner of election and the tenure of office of all officers other

ihan the directors; and,
Seven—Suitable penalties for violations of by-laws, not exceeding, in

any case, one hundred dollars for any one offense.

£ 405. Rwoun— ckktikk atk — rkpkal <>k bylaws.J All by-laws adopted
must be certified by a majority of the directors and secretary of the cor
poration, and copied in a legible hand in some book kept in the office of
the corporation, to be known as '■ the book of by-laws," and no by-law
shall take effect until so copied, and the book shall then be open to the
inspection of the public during office hours of each day except holidays.
The by-laws may be repealed or amended, or new by-laws may be adopted
at the annual meeting, or at any other meeting of the stockholders or
members, called for that purpose by the directors, by a vote representing
two-thirds of the subscribed stock, or by two-thirds of the members : or
the power to repeal and amend the by-laws, and to adopt new by-laws,
may, by a similar vote at any such meeting, be delegated to the board
of directors. The power, when delegated, may be revoked by a similar
vote, at any regular meeting of the stockholder or members. "When
ever any amendment or new by-law is adopted, it shall be copied in
the book of by-laws with the original by-laws, and immediately after
them, and shall not take effect until so copied. If any by-law be repealed,
the fact of repeal, with the date, of the meeting at which the repeal was
enacted, shall be stated in the said book, and until so stated the repeal,
shall not take effect.
ji 406. Klkctiox'of dibkctoks. | 1 . The directors of a corporation nuist be

elected annually by the stockholders or members, and if no provision is
made in the by-laws for the time of election, the election must be held on
the first Tuesday in June. Notice of such election must be given, and the
right to vote determined, as provided in section 403.
•2. At the first meeting at which the by-laws are adopted, or at such sub-
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sequent meeting as may be then designated, directors must be elected to
hold their offices for one year and until their successors are elected and
qualified.
'■). All elections of directors must be by ballot, and a vote of stockhold

ers representing a majority of the subscribed capital stock, or of a ma
jority of the members, is necessary to a choice. If there be capital stock
in the corporation, each stockholder is entitled to one vote for each share
held by him at all such elections, and also at all elections at other meet
ings of stockholders.

£ 407. Ni'-mukk am) cowkk of director, j The corporate powers, business
and property of all corporations formed under this chapter must be exer
cised, conducted and controlled by a board of not less than three nor more
than eleven directors, to be elected from among the holders of stock; or
where there is no capital stock, then from the members of such corpora
tion. Directors of corporations for profit must be holders of stock therein
in an amount to be fixed by the by-laws of the corporation. Directors o
all other corporations must be members thereof. Unless a quorum is
present and acting, no business performed or act done is valid as against
the corporation. Whenever a vacancy occurs in the office of director, un
less the bylaws of the corporation otherwise provide, such vacancy must
be filled by an appointee of the board.

S 408. Oroanizatiox.] Immediately after their election, the directors
must organize by the election of a president, who must be one of their
number, a secretary and treasurer. They must perforin the duties enjoined
on them by law and the by-laws of the corporation. A majority of the
directors is a sufficient number to form a board for the transaction of
business, and every decision of a majority of the directors forming such
board, made when duly assembled, is valid as a corporate act.

£ 409. Dividends, dkhts, had faith, limitations and penalty.] The direc
tors of corporations must not make dividends except from the surplus
profit arising from the business thereof; nor must they divide, withdraw,
or pay to the stockholders, or any of them, any part of the capital stock:
nor must they create debts beyond their subscribed capital stock, or
reduce or increase their capital stock except as specially provided by law.
For a violation jof the provisions of this section, the directors under whose
administration the same may liave happened (except those who may have
caused their dissent therefrom to be entered at large on the minutes of the
directors at the time, or were not present when the same did happen), are5
in their individual and private capacity, jointly and severally liable to
the corporation, and to the creditors thereof, in the event of its dissolu
tion, to the full amount of the capital stock so divided, withdrawn, paid
out, or reduced, or debt contracted; and no statute of limitations is a bar
to. any suit against such directors for any sums for which they are made
liable by this section. There may, however, be a division and distribution
of the capital stock of any corporation which remains after the payment
of all its debts, upon its dissolution or the expiration of its term ofA exis
tence.
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2. Any officer of a corporation who willfully gives a certificate, or will
fully makes an official report, public notice, or entry in any of the records
or books of the corporation, concerning the corporation or its business,
which is fal>e in any material representation, shall be liable for all the
damages resulting therefrom to any person injured thereby; and if two or
more officers unite or participate in the commission of any of the acts
herein designated, they shall be jointly and severally liable.

S 410. Removal of directors.] No director shall be removed from office
unless by a vote of two-thirds of the members, or of stockholders holding
two-thirds of the capital stock, at a general meeting held after notice of
the time and place, and of the intention to propose such removal. Meet
ings of stockholders for this purpose may be called by the president, or'
by a majority of the directors, or by members or stockholders holding at
least one-half of the votes. Such calls must be in writing and addressed
to the secretary, who must thereupon give notice of the time, place, and
object of the meeting, and by whose order it was called. If the secretary
refuse to give the notice, or if there is none, the call may be
addressed directly to the members or stockholders, and be served
as a notice, in which case it must specify the time and place of meeting.
The notice must be given in the manner provided in section 403, unless
other express provision has been made therefor in the by-laws. In case of
removal, the vacancy may be filled by election at the same meeting.

§411. QuoufM —proxy.] At all elections or votes had for any purpose,
there must be a majority of the subscribed capital stock or of the members,
represented either in person, or by proxy, in writing. Every person
acting therein, in person, or by proxy, or representative, must be a
member thereof or a bona iide stockholder, having stock in his own name
on the stock books of the corporation at least ten days prior to the elec
tion. Any vote or election had other.than in accordance with the provis
ions of this article is voidable at the instance of absent stockholders or
members, and may be set aside by petition to the district court of the
county where the same was held. Any regular or called meeting of the
stockholders or members, may adjourn from day to day, or from time to
time, if for any reason there is not present a majority of the subscribed
stock or members, or no election or majority vote had; such adjournment
and the reasons therefor being recorded in the journal of proceedings of
the board of directors.

£ 412. Election failing —action— clack of mektim;—jimki: of peace may

call.] If from any cause an election does not take place on the day
appointed in the by-laws, it may be held on any day thereafter as is pro
vided for in such by-laws, or to which such election may be adjourned or
ordered by the directors. If an election has not been held at the appointed
time, and no adjourned or other meeting for the purpose has been ordered
by the directors, a meeting may be called by the stockholders, as provided
in section 410.

2. Upon the application of any person or body corporate aggrieved by
any election held by any corporate body, or any proceedings thereof, the

-19 .
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district judge of the district in which, such election is held must proceed
forthwith summarily to hear the allegations and proofs of the parties, or
otherwise inquire into the matters of complaint, and thereupon confirm
the election, order a new one, or direct such other relief in the premises
as accords with right and justice. Before any proceedings are had under
tills section, live days' notice thereof must be given to the adverse party,
or those to be affected thereby.
3. The meetings of the stockholders and board of directors of a corpo

ration must be held at its office or principal place of business.
4. When no provision is made in the by-law's for regular meetings of

the directors and the mode of calling special meetings, all meetings must
be called by special notice in writing, to be given to each director by the
secretary, on the order of the president, or if there be none, on the order
of two directors.
5. Whenever, from any cause, there is no person authorized to call or

to preside at a meeting of a corporation, any justice of the peace of the
county where such corporation is established, may, on written application
of three or more of the stockholders or of the members thereof, issue a
warrant to one of the stockholders or members, directing him to call a
meeting of the corporation, by giving the notice required, and the justice
may in the same warrant direct such person to preside at such meeting
until a clerk is chosen and qualified, if there is no other officer present
legally authorized to preside thereat.
§ 413. Individual liability.] Each stockholder of a corporation is indi

vidually and personally liable for such proportion of its debts and liabili
ties as the amount of stock or shares owned by him bears to the whole of
the subscribed capital stock or shares of the corporation, and for a like
proportion only of each debt or claim against the corporation. Any
creditor of the corporation may institute joint or several actions against
any of its stockholders, for the proportion of his claim payable by each,
and in such action the court must ascertain the proportion of the claim or
debt for which each defendant is liable, and a several judgment must be
rendered against each in conformity therewith. If any stockholder pays
Mb proportion of any debt due from the corporation, incurred while he
was such stockholder, he is relieved from any further personal liability
for such debt; and if an action has been brought against him upon such
debt, it shall be dismissed as to him, upon his paying the costs, or such
proportion thereof as may be properly chargeable against him. The lia
bility of each stockholder is determined by the amount of stock or shares
owned by him at the time the debt or liability was incurred, and such lia
bility is not released by any subsequent transfer of stock. The term
"" stockholder,'' as used in this section, shall apply not only to such per
sons as appear by the books of the corporation to be such, but also to
every equitable owner of stock, although the same appear on the books
in the name of another; and also to every person who has advanced the
installments or purchase money of stock in the name of a minor, so long
as the latter remains a minor; and also to every guardian or other trustee
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who voluntarily invests any trust funds in the stock. Trust funds in the
hands of a guardian or trustee shall not be liable under the provisions of
this section by reason of any such investment, nor shall the person for
whose benefit the investment is made be responsible in respect to the stock,
until he becomes competent and able to control the same; but the respon
sibility of the guardian or trustee making the investment shall continue
until that period. Stock held as collateral security, or by a trustee, or in
any other representative capacity, does not make the holder thereof a
stockholder within the meaning of this section, except in the cases above
mentioned, so as to charge him with any proportion of the debts or lia
bilities of the corporation; but the pledgor, or person, or estate represented
is to be deemed the stockholder as respects such liability. In corpora
tions having no capital stock, each member is individually and personally
liable for his proportion of its debts and liabilities, and similar
actions may be brought against him, either alone or jointly with other
members, to enforce such liability as by this section may be brought
against one or more stockholders, and similar judgments may be
rendered.
■
s" 414. Vaud i xcai.lki) mkktinc. | When all the stockholders or mem

bers of a corporation are present at any meeting, however called or noti
fied, and sign a written consent thereto on the record of such meeting, the
doings of* such meeting are as valid as if had at a meeting legally called
and noticed. The stockholders or members of such corporation, when so
assembled, may elect officers to fill all vacancies then existing, and may
act upon such other business as might lawfully be transacted at regular
meetings of the corporation.
j 41.">. Non-kksidknt stock TRANSFERS.] When the shares of stock in a

corporation are owned by parties residing out of the territory, the presi
dent, secretary and directors of the corporation, before entering any trans
fer of the shares on its books, or issuing a certificate thereof, to the trans
feree, may require from the attorney or agent of the non-resident owner,
ov from the person claiming under the transfer, an affidavit or other evi
dence that the non-resident owner was alive at the date of the transfer,
and if such affidavit or other satisfactory evidence be not furnished, may
require from the attorney, agent, or claimant, a bond of indemnity, with
two sureties satisfactory to the officers of the corporation, or if not so sat
isfactory, then one approved by the district judge of the county in which
the principal office of the corporation is situated, conditioned to protect
the corporation against any liability to the legal representatives of the
owner of the shares, in case of his or her death before the transfer, and
if such affidavit or other evidence or bond be not furnished when required,
as herein provided, neither the corporation nor any officer thereof shall bo
liable for refusing to enter the transfer on the books of the corporation.
§416. Changing amoixt of stock.] Every corporation may increase or

diminish its capital stock at a meeting called for that purpose, by the di
Tectors as follows:
One—Notice of the time and place of the meeting, stating its object
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and the amount to which it is proposed to increase or diminish its capi
tal stock, must be personally served on each stockholder resident in the
territory, at his place of residence, if known, and if not known, at the
place where the principal office of the corporation is situated, and be pub
lished in a newspaper published in the county of such principal place of
business, once a week, for four weeks successively.
Two—The capital stock must in no case be diminished to an amount

less than the indebtedness of the corporation, or the estimated cost of the
works which it may be the purpose of the corporation to construct.
Three —At least two-thirds of the entire capital stock must be repre

sented by the vote in favor of the increase or diminution, before it can be
effected.
Four—A certificate must be signed by the chairman and secretary of

the meeting, and a majority of the directors, showing a compliance with
the requirements of this section, the amount to which the capital stock
has been increased or diminished, the amount of stock represented at the
meeting and the vote by which the object was accomplished.
Five—The certificate must be filed in the office of the register of deeds

where the original articles of incorporation were filed, and a certified copy
thereof in the office of the secretary of the territory, and thereupon the
capital stock shall be so increased or diminished.
Six—The written assent of the holders of three-fourths of the subscribed

capital stock shall be as effectual to authorize the increase or diminution
of the capital stock, as if a meeting were called and held; and upon such
written assent, the directors may proceed to make the certificate hen?!*
provided for.

ARTICLE IV.—Corporate records.

£ 417. Entries UKyciin:n in .ioi'knai.—stock hook —jtbucity.] All corpo
rations for profit are required to keep a record of all their business trans
actions; a journal of all meetings of their directors, members or stock-
holders, with the time and place of holding the same, whether regular or
special, and if special, its object, how authorized, and the notice thereof
given. The record must embrace every act done or ordered to be done;
who were present and who were absent; and, if requested by any director,
member, or stockholder, the time shall be noted when he entered the
meeting or obtained leave of absence therefrom. On a similar request
the ayes and noes must be taken on any proposition, and a record thereof
made. On a similar request the protest of any director, member or stock
holder, to any action or proposed action, must be entered in full; all
such records to be open to the inspection of any director, member, stock
holder, or creditor of the corporation.
2. In addition to the records above required to be kept, corporations

for profit must keep a book, to be known as the " Stock and Transfer
Book,"' in which must be kept a record of all stock; the names of the
stockholders or members, alphabetically arranged; instalments paid or
unpaid; assessments levied and paid or unpaid; a statement of every alien
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ation, sale or transfer of stock made, the date thereof, and by and to
to whom; and all such other records as the by-laws prescribe. Corpora
tions for religious and benevolent purposes must provide in their by-laws
tat such records to be kept as may be necessary. Such stock and trans
fer book must be kept open to the inspection of any stockholder, member
«wr creditor.

ARTICLE Y.—Dissolution ok corporations.

3 418. Involuntary —voluntary, how.] A corporation is dissolved:
One—By the expiration of the time limited by its articles of incorpo

ration.
Two—Its involuntary dissolution is provided for in chapter XXVI, of the

code of civil procedure.
Three—If voluntary, its dissolution may be effected in the following

manner:
1. A corporation may be dissolved by the district court of the county

where its office, or principal place of business is situated, upon its volun
tary application for that purpose.
2. The application must be in writing, and must set forth:
That at a meeting of the stockholders or members called for that pur

pose, the dissolution of the corporation was resolved upon by a two-
thirds vote of all the stockholders or members: and that all claims and
demands against the corporation have been satisfied and discharged.
3. The application must be signed by a majority of the board of di

rectors, trustees, or other officers having the management of the affairs of
the- corporation, and must be verified in the same manner as a complaint
io a civil action.
4. If the court is satisfied that the application is in conformity with

ibis article, it must order the application to be filed, and that the clerk
give not less than thirty nor more than fifty days' notice of the applica
tion,, by publication in some newspaper published in the county, and if
there are none such, then by advertisement posted up in five of the prin
cipal public places in the county.
5- At any time before the expiration of the time of publication, any

person may file his objections to the application.
6. After the time of publication has expired, the court may, upon five

<lays' notice to the persons who have filed objections, or without further
aotiee, if no objections have been filed, proceed to hear and determine the
application; and if all the statements therein made are shown to be true
the court must declare the corporation dissolved.
7. The application, notices and proof of publication, objections, (if any)

and declaration of dissolution, constitute the judgment roll, and from the
judgment an appeal may be taken in the same manner as in other ac
tions..
§ 419. Lapsk by nox-i ski; ] If a corporation does not organize and com

mence the transaction of business, or the construction of its works, within
case year from the date of its incorporation, its corporate powers cease.
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§ 420. Dikkotoks trustees on dissolutiox. | Unless other persons are ap
pointed by the court, the directors or managers of the affairs of such cor
poration at the time of its dissolution are trustees of the creditors and
stockholders or members of the corporation dissolved, and have full pow
er to settle the affairs of the corporation, and to collect and pay debts and
divide among the stockholders the property which remains after the pay
ment of debts and necessary expenses; and for such purposes may main
tain or defend actions in their own names by the style of the trustees of
such corporation dissolved, naming it; and no action whereto any such
corporation is a party shall abate by reason of such dissolution.
§ 421. Liability.] The trustees mentioned in the preceding section are

.jointly and severally responsible to the creditors, stockholders and mem
bers of the corporation, to the extent of its property in their hands.
§ 422. Revival.] A corporation once dissolved can be revived only by

the same power by which it could be created.

ARTICLE VI.—Assessments of stock.
£ 423. Lkviku— when.] The directors of any corporation formed or ex

isting under the laws of this territory, after one-fourth of its capital stock
has been subscribed, may, for the purpose of paying expenses, conduct
ing business, or paying debts, levy and collect assessments upon the sub
scribed capital stock thereof, in the manner and form and to the extent
provided herein.

S 424. Limitation ok.] No assessment must exceed ten per cent, of the
amount of the capital stock named in the articles of incorporation, except
in the cases in this section otherwise provided for, as follows:
1. If the whole capital of a corporation has not been paid up, and the

corporation is unable to meet its liabilities or to satisfy the claims of its
creditors, the assessment may be for the full amount unpaid upon the cap
ital stock; or if a less amount is sufficient, then it may be for such a per
centage as will raise that amount.
2. The directors of railroad corporations may assess the capital stock

in installments of not more than ten per cent, per month, unless in the
articles of incorporation it is otherwise provided.
3. The directors of fire or marine insurance corporations may assess such

a percentage of the capital stock as they deem proper.
§ 425. New assessment only.] No assessment must be levied while any

portion of a previous one remains unpaid, unless:
1. The power of the corporation has been exercised in accordance with

the provisions of this article for the purpose of collecting such previous
assessment.
2. The collection of the previous assessment has been enjoined; or,
3. The assessment falls within the provisions of either the first, second

or third subdivision of section 424.

£ 42G. Requisites of assessment.] Every order levying an assessrueut
must specify the amount thereof, when, to whom, and where payable; fix
a day, subsequent to the full term of publication of the assessment notice,
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on which the unpaid assessments shall be delinquent, not less than thirty
nor more than sixty days from the time of making the order levying the
assessment ; and a day for the sale of delinquent stock, not less than fifteen
nor more than sixty days from the day the stock is declared delinquent.
§ 427. Form of notice.] Upon the making of the order, the secretary

shall cause to be published a notice thereof, in the following form:
(Name of corporation in full. Location of principal place of business).

Notice is hereby given that at a meeting of the directers, held o« the (date), an assessment
of (ameunt) per share was levied upon the capital stock of the corporation, payable (wbeu, to
whom and where). Any stock upon which this .assessment shall remain unpaid on the (day fixed)
will be delinquent and advertised for sale at public auction, and, unless payment is made before,
will be sold on the (day appointed), to pay the delinquent assessment, together with costs of
advertising and expenses of sale.

(Signature of Secretary, with location of office).

S 428. Skkvick tiikkkok.] The notice must be personally served upon
each stockholder, or in lieu of personal service, must be sent through the
mail, addressed to each stockholder at his place of residence, if known,
and if not known, at the place where the principal office of the corpora
tion is situated, and be published once a week for four successive weeks,
in some newspaper of general circulation and devoted to the publication
of general news, published at the place designated in the articles of incor
poration as the principal place of business, and also in some newspaper
published in the county in which the works of the corporation are situ
ated, if a paper be published therein. If the works of the corporation are
not within a state or territory of the United States, publication in a paper
of the place where they are situated is not necessary. If there be no news
paper published at the place designated as the principal place of business
of the corporation, then the publication must be made in some other
newspaper of the county, if there be one, and if there be none, then in a
newspaper published in an adjoining county.
£ 429. Delinquent levy.] If any portion of the assessment mentioned

in the notice remains unpaid on the day specified therein for declaring the
stock delinquent, the secretary must, unless otherwise ordered by the
board of directors, cause to be published in the same papers in which the
notice hereinbefore provided for shall have been published, a notice sub
stantially in the following form:

i Name in full. Location of principal place of business.)
Notice. —There is delinquent upon the following described stock, on account of assessment

levied on the (date), (and assessments levied previous thereto, if any,) the several amounts set
opposite the names of the respective shareholders, as follows : (Names, number of certificate,
number of shares, amount.) And in accordance with law (and an order of the board of direc
tors made on the (date), if any such order shall have been made), so many shares of each parcel
of such stock as may be necessary, will be sold, at the (particular place), on the (date), at (the
heur) of such day, to pay delinquent assessments thereon, together with costs of advertising
and expenses of the sale.

(Name of secretary, with location of office.)
§ 430. Contexts of notice.] The notice must specify every certificate of

stock, the number of shares it. represents, and the amount due thereon,
except where certificates may not have been issued to parties entitled
thereto, in which case the number of shares and amount due thereon, to
gether with the fact that the certificate for such shares have not been issued,
must be stated.
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§ 431. Publication.] The notice, when published in a daily paper, must
be published for ten days, excluding Sundays and holidays, previous to
the day of sale. When published in ajveekly paper, it must be published
in each issue for two weeks previous to the day of sale. The iirst publi
cation of all delinquent sales must be at least tifteen days prior to the day
of sale.
§ 432. Effect ok same.] By the publication of the notice the corpora

tion acquires jurisdiction to sell and convey a perfect title to all of the
stock described in the notice of sale upon which any portion of the assess
ment or costs or advertising remains unpaid at the hour appointed for the
sale, but must sell no more of such stock than is necessary to pay the as
sessments due and costs of sale.
§ 433. Manner of sale.] On the day, at the place, and at the time ap

pointed in the notice of sale, the secretary must, unless otherwise ordered
by the directors, sell or cause to he sold at public auction, to the highest
bidder for cash, so many shares of each parcel of the described stock as
ma}' be necessary to pay the assessment and charges thereon, according
to the terms of sale; if payment is made before the time lixedfor sale, the
party paying is only required to pay the actual cost of advertising, in ad
dition to the assessment.

£ 434. Bidder defined.] The person offering at such sale to pay the as
sessment and costs for the smallest number of shares or fraction of a share
is the highest bidder, and the stock purchased must be transferred to him
on the stock books of the corporation, on payment of the assessment and
costs.

§ 435. Biddixo in. | Jf, at the sale of stock no bidder offers the amount
of the assessment and costs and charges due. (lie same may be bid in and
purchased by 1he corporation, through the secretary, president, or any
director thereof, at the amount of the assessments, costs, and charges due:
and the amount of the assessments, costs and charges must be credited as
paid in full on the books of the corporation, and entry of the transfer of
the stock of the corporation must he made on the books thereof. AVhile
the stock remains the property of the corporation it is not assessable, nor
must any dividends be declared thereon; but all assessments and divi
dends must be apportioned upon the stock held by the stockholders of the
corporation.
§ 436. Stock held hv corporation.] AH purchases of its own stock

made by any corporation vest the legal title to the same in the corpora
tion: and the stock so purchased is held subject to the control of the
stockholders, who may make such disposition of the same as they deem
tit, in accordance with the by-laws of the corporation or vote of a ma
jority of all the remaining shares. Whenever any portion of the capital
stock of a corporation is held by the corporation by purchase, a majori
ty of the remaining shares is a majority of the stock for all purposes of
election or voting on any question at a stockholders meeting.

S 437. Extended notice.] The dates lixed in any notice of assessment
or notice of delinquent sale, published according to the provisions hereof.
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may be extended from time to time for not more than thirty days, by or
der of the directors, entered on the records of the corporation; but no-
order extending the time for the performance of any act specified in any
notice is effectual unless notice of such extension or postponement is ap
pended to and published with the notice to which the order relates.
§ 438. Irregularities.] No assessment is invalidated by a failure to

make publication of the notices hereinbefore provided for, nor by the non
performance of any act required in order to enforce the payment of the
same; but in case of any substantial error or omission in the course of
proceedings for collection, all previous procsedings except the levying of
the assessment, are- void, and publication must be begun anew.

§439. Redemption —limitation.] No action must be sustained to recover
stock sold for delinquent assessments, upon the ground of irregularity in
the assessment, irregularity or defect of the notice of sale, or defect or ir
regularity intthe sale, unless the party seeking to maintain such action
first pays or tenders to the corporation, or the party holding the stock
sold, the sum for which the same was sold, together with all delinquent
assessments which may have been paid thereon, and interest on such sums
from the time they were paid, and no such action must be sustained unless
the same is commenced by the filing of a complaint and the issuing of a
summons thereon within six months after such sale was made.

§ 440. Pkoof of notice— sale.] The publication of notice required by
this article may be proved by the affidavit of the printer, foreman, or
principal clerk of the newspaper in which the same was published; and
the affidavit of the secretary or auctioneer is prima facie evidence of the
time and place of sale, of the quantity and particular description of the
stock sold, and to whom, and for what price, and of the fact of the pur
chase money being paid. The affidavits must be tiled in the office of the
corporation, and copies of the same, certified by the secretary thereof, are
prima facie evidence .of the facts therein stated. Certificates signed by the
secretary and under the seal of the corporation are prima facie evidence
of the contents thereof.
§441. Action—option.] On the day specified for declaring the stock

delinquent, or at any time subsequent thereto and before the sale of the
delinquent stock, the board of directors may elect to waive further pro
ceedings under this article for the collection of delinquent assessments, or
any part or portion thereof, and may elect to proceed by action to recover
the amount of the assessment and the costs and expenses already in
curred, or any part or portion thereof.

ARTICLE VII.—Judgment against and sale of corporate franchises.

S 442. Franchise salahlf.— no exemption.] For the satisfaction of any
judgment against a corporation authorized to receive tolls, its franchise,
and all the rights and privileges thereof, may be levied upon and sold
under execution, in the same manner and with the same effect as any
other property, but without any exemption.
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§ 443. Certificate of sale.] The purchaser at the sale must receive a.

certificate of purchase of the franchise, and be immediately let into the
possession of all property necessary for the exercise of the powers and
the receipt of the proceeds thereof, and must thereafter conduct the busi
ness of such corporation, with all its powers and privileges, and subject
to all its liabilities, until the redemption of the same as hereinafter pro
vided.

§ 444. Purchaser's rights.] The purchaser or his assignee is entitled to
recover any penalties imposed by law and recoverable by the corporation
for an injury to the franchise or property thereof, or for any damages or
other cause, occurring daring the time he holds the same, and may use
the name of the corporation for the purpose of any action necessary to
recover the same. A recovery for damages or any penalties thus had is a
bar to any subsequent action by or on behalf of the corporation for the
same. «
S 445. Otiikk powers remain.] The corporation whose franchise is sold,

as in this article provided, in all other respects retains the same powers*
is bound to the discharge of the same duties, and is liable to the same
penalties and forfeitures, as before such sale.

S 44(3. Redemption.] The corporation may, at any time within one year
after such sale, redeem the franchise by paying or tendering to the pur
chaser thereof the sum paid therefor, with twelve per cent, interestthereon,
but without any allowance for the toll which he may in the meantime
have received; and upon such payment or tender the franchise and all the
rights and privileges thereof revert and belong to the corporation, as if
no such sale had been made.
§447. Where sold.] The sale of any franchise under execution must

be made in the county in which the corporation has its principal place of
business, or in which the property, or some portion thereof, upon which
the taxes are paid, is situated.

ARTICLE VIII.—Examination of coupokations, etc.

§ 448. Power of legislature.] The legislative assembly, or either
branch thereof, may examine into the affairs and condition of any corpo
ration in this territory at all times; and for that purpose any committee
appointed by the said assembly, or either branch thereof, may adminis
ter all necessary oaths to the directors, officers and stockholders of such
corporation, and may examine them on oath in relation to the affairs and
condition thereof; and may examine the safes, books, papers and docu-*
ments belonging to such corporation, or pertaining to its affairs and con
dition, and compel the production of all keys, books, papers and docu
ments by summary process, to be issued on application to any district
court or any judge thereof, under such rules and regulations as the court
may prescribe.
§ 449. Power reserved.] The legislative assembly may at, any time

amend this chapter or any article or section thereof.
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ARTICLE IX.—Railroad corporations.

§ 450. General powers classed.] Every railroad corporation has pow
er and is authorized :

1. To enter upon any land for the purpose of examining and surveying
its railroad line, and may take, hold and appropriate so much real prop
erty as may be necessary for the location, construction and convenient
use of its road, including all necessary grounds for stations, buildings,
workshops, depots, machine shops, switches, side tracks, turn tables and
water stations; all materials for the construction and repair of said road
and its appurtenances; and a right of way over adjacent lands, sufficient
to enable such corporation to construct and repair its road, and a right to
conduct water by aqueducts, and the right of making proper drains: Pro
vided, That the lands so held, taken and appropriated, otherwise than by
the consent of the owner, shall not exceed two hundred feet in width, ex
cept for wood and water stations, and depot grounds, unless where greater
width is necessary for excavation, embankments, or depositing waste
earth: And provided further ', That no appropriation of private property,
for the use of any corporaton provided for in this article, shall be made,
until full compensation therefor be tir.st made or secured to the owners
thereof.
2. To lay out, locate, construct, furnish, maintain, operate and enjoy

a railroad with single or double tracks, with such side tracks, turn outs,
offices and depots as shall be necessary, between the places of the termini
of the said road, commencing at or within, and extending to or into any
town, city or village, named as the places of the termini of said road, and
construct branches from the main line to other towns or places within the
limits of this territory.
3. To carry persons and property on its railroad, and receive tolls or

compensation therefor.
§451. Purchase or take reai.tv.] Any railroad corporation may pur

chase and use real property for a price to be agreed upon with the owners
thereof; or the damages to be paid by such corporation for any real prop
erty taken as aforesaid, when not agreed upon, shall be ascertained and
determined by commissioners to be appoinied by the judge of the district
court of the county or judicial subdivision, wherein such real estate is
situated, in conformity with the provisions of this article.

>S452. Takixu when owner refuses — procedure.] If the owner of any
real property over which said railroad corporation may desire to locate
its road, shall refuse to grant the right of way through and over his prem"
iaes, the district judge of the county or subdivision in which said real
property may be situated, as provided in this article, shall, upon the ap
plication or petition of either party, and after ten days' notice to the op
posite party, either by personal service or by leaving a copy thereof at
his usual place of residence; or in case of his non-residence in the terri
tory, by such publication in a newspaper as the judge may order, direct
the sheriff of said county to summon three disinterested freeholders of said
county or subdivision (or if there be none such, then of the territory), as
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commissioners, who shall be selected by said judge, and who must not be
interested in a like question. The commissioners shall be duly sworu to
perform their duties impartially and justly, and they shall inspect said
real property and consider the injury which such owner may sustain by
reason of such railroad; and they shall assess the damages whicn said
owner will sustain by such appropriation of his land; and they shall
forthwith make report thereof in writing to the clerk of the said court,
setting forth the quantity, boundaries, and value of the property taken,
or amount of injury done to the property which they assess to the owner:
which report must be filed and recorded by the clerk, and a certified copy
thereof may be transmitted to the register of deeds of the county or sub
division where the land lies, to be by him filed and recorded (without fur
ther acknowledgment or proof), in the same manner and with like force
and effect as is provided for the record of deeds. And if said corporation
shall, at any time before it enters upon said real property for the purpose
of constructing said road, pay to said clerk for the use of said owner the
sum so assessed and reported to him as aforesaid, it shall thereby be au
thorized to construct and maintain its road over and across said prem
ises: Provided, That, if the corporation shall need or require, for the pur
pose of constructing said railroad, to take and occupy any real property
in any unorganized county or in other unorganized country where there is
no district court established, then the judge of the district court of the
nearest organized county or subdivision (wherein such court is estab
lished), upon the line of said road, shall appoint commissioners to assess
said damages; and he and they shall perform all other duties required of
district judges and commissioners by the terms of this article, and either
party shall have the right to appeal as in other cases herein provided:
And provided further, That the report of the commissioners may be re
viewed by the district court, on written exceptions filed by either party,
in the clerk's office, within sixty days after the filing of such report; and
the court shall take such order therein as right and justice may require,
either by confirming, modifying, or rejecting the same, or by ordering a
new appraisement, on good cause shown: And provided fwilier, That
either party may appeal from the decision of the district court to the
supreme court, and the money so deposited shall remain in the hands of
the clerk, as aforesaid, until a final decision be had and subject thereto.
]3ut such review or appeal shall not delay the prosecution of the work on
said railroad over the premises in question, if such corporation shall first
have paid or deposited with said clerk the amount so assessed by said
commissioners; and in no case shall said corporation be liable for the
costs on such review or appeal, unless the owner of such real property
shall be adjudged entitled, upon either review or appeal, to a greater
amount of damages than was awarded by said commissioners. The cor
poration shall, in all cases, pay the costs and expenses of the first assess
ment. And in case of review or appeal, the final decision may be trans
mitted by the clerk of the proper court, duly certified, to the proper reg
ister of deeds, to be by him filed and recorded as hereinbefore provided
for the recording of the report, and with like effect.
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£ 453. Commissioners act in all cvsKs— vacancies.] Freeholders so ap
pointed shall be the commissioners to assess all the damages to the own
ers of real property in said county or subdivision; and said corporation
may, at any time after their appointment, upon the refusal of any owner
or guardian of any owner of lands in said county or subdivision to grant
the right of way as aforesaid, by giving said owner or guardian ten days'
notice thereof in the manner prescribed in the preceding section, have the
damages assessed in the manner hereinbefore prescribed. Jn case of the
death, absence, or refusal or neglect of any of said freeholders to act as
commissioners as aforesaid, the sheriff shall, upon the selection of the
district judge summon other freeholders to complete the panel, and said
commissioners shall receive three dollars per day, each, for their services,
and the same shall be taxed in the bill of costs*

,5 454. (tiakdiaxs —makkiki) womkx. ] Whenever any railroad corpora
tion shall take any real property as aforesaid, of any minor, any person
insane or otherwise incompetent, or of any married woman whose hus
band is under guardianship, the guardian of such minor, insane or in
competent person, or, such married woman with the guardian of her hus
band, may agree and settle with said corporation for all damages or
claims by reason of the taking of such real property and may give valid
releases and discharges therefor upon the approval thereof by the judge of
the probate court.
§ 455. Unknown- ownkr. | If upon the location of said railroad it s

be found to run through the real property of any non-resident ow
who is unknown to the corporation, or who has not been by it infor
thereof, and has neither granted nor refused to grant the right of way
through and over his said premises, the said corporation may give four
weeks' notice to such owner, if known, and if not known, by a descrip
tion of such real property by publication four consecutive weeks in some
newspaper published in the county or subdivision where such real prop
erty may lie, if tfiere be any, and if not, in one nearest thereto on the line
of their said road, that said railroad has been located through and over
his lands; and if said owner do not, within thirty days thereafter, apply
to the district judge to have the damages assessed in the mode prescribed
in this article, said corporation may proceed to have the damages as
sessed, as hereinbefore provided, subject to the same right of review and
appeal, as in case of resident owners: and upon payment of damages
assessed to the clerk of the district court, the corporation shall acquire
all the rights and privileges mentioned in this article.
£456. Claimants ox prune lands.] Any railroad corporation is au

thorized to pass over, occupy and enjoy all the public lands, to the extent
and in the manner prescribed by the act of congress approved March 3,
1875: Prodded, That the damages accruing to any occupant or posses
sory claimant or other person who may reside on or have improvements
upon said public land, shall be determined and paid by said railroad cor
poration as provided in this article for owners of private lands.
£457. Highways, canals, <fcc] Any railroad corporation may locate.

;e oi
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construct and operate its railroad across, over, or under any road, high
way, railroad, canal, stream, or water course, when it may be necessary
in the construction of the same; and in such cases said corporation shall
so construct its railroad crossings as not unnecessarily to impede the
travel, transportation or navigation upon the road, highway, railroad,
canal, stream, or water course so crossed. Said corporation shall have
the right to change the channel of any stream or water course from its
present location or bed, whenever it may be necessary in the location,
construction, or use of its said road: Provided, Such change do not alter
its general course or materially impair its former usefulness.

§ 458. Change of line or grade.] Whenever any railroad corporation
shall find it necessary, for the purpose of avoiding annoyance to public
travel, or dangerous or difficult curves or grades, or unsafe or unsubstan
tial grounds or foundations, or for other reasonable causes, to change the
grade or location of any portion of its road, such railroad corporation
shall be and is hereby authorized to make such changes of grade and
location, not departing from its general route. And for the purpose of
making any such change in the location and grades of any such roads as
aforesaid, such corporation shall have all the rights, powers and privileges
to enter upon and appropriate such real property, and make surveys nec
essary to effect such changes and grades, upon the same terms, and sub
ject to the same obligations, rules and regulations as are prescribed by
JIk< and shall also be liable in damages, when any may have been caused
^^such change to the owner of real property upon which such road was
heretofore constructed, to be ascertained and paid, or deposited as herein
provided; but no damages shall be allowed unless claimed within ninety
days after actual notice in writing of such intended change shall be given
to such owner residing on the premises, or, if non-resident, notice by such
publication in some newspaper in general circulation, a* the district judge
may order.
§459. Public grounds —streets.] If it shall be necessary, in the loca

tion of any part of any railroad, to occupy any road, street, alley, or
public way or ground of any kind, or any part thereof, it shall be compe
tent for the municipal or other corporation, or public officer or public au
thorities, owning or having charge thereof, and the railroad corporation,
to agree upon the manner and upon the terms and conditions upon which
the same may be used or occupied; and if said parties shall be unable to
agree thereon, and it shall be necessary, in the judgment of the directors
of such railroad corporation, to use or occupy such road, street, alley, or
other public way or ground, such corporation may appropriate so much
of the same as may be necessary for the purposes of such road, in the same
manner and upon the same terms as is provided in this article for the ap
propriation of the property of individuals.

§460. Railroad junctions—crossings.] Every railroad corporation shall
have power to cross, intersect, join and unite its railroad with any other
railroad before constructed at any point on its route and upon the grounds
of such other railroad corporation, with the necessary turnouts, sidings
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and switches, and other conveniences in furtherance of the objects of its
connection. And every corporation whose railroad is or shall hereafter
be intersected by any new railroad, shall unite with the owners of such
new railroad in forming such intersection and connections, and grant the
facilities aforesaid; and if the two corporations cannot agree upon the
amount of compensation to be made therefor, or the points and manner
of such crossings and connections, the same shall be ascertained and de
termined by commissioners to be selected as. provided in this article in
respect to taking of lauds.

5$461. Union or lines.] Railroad corporations shall have power to
intersect, join and unite their respective railroads, constructed or to be
constructed in this territory, or in adjoining states and territories, at such
point on the boundary line of each, or at such other point as may be mu
tually agreed upon by said corporations. And such railroads are author
ized to merge and consolidate the stock of the respective corporations,
making one joint stock corporation of the railroads thus connected, upon
such terms as may be agreed upon in accordance with the laws of the ad
joining state or territory with whose road or roads connections are thus
formed: Provided, That the consent thereto of three-fourths of all the
stockholders in amount in any road whose stock is proposed to be con
solidated shall first be obtained.
§ 46'2. Extension beyond territory.] Every railroad corporation is em

powered to extend its road into or through any other state or territory,
under such regulations as may be prescribed by the laws of such state "or
territory through which said road may be extended: and the rights and
privileges over said extension, in the construction and use of said railroad
for the benefit of said corporation, and in controlling and applying the
assets of said corporation, shall be the same as if its railroad had been
constructed wholly within this territory.

js 463. Mutual contracts.] Every railroad corporation which may have
constructed or commenced the construction of its road so as to meet and
connect with any other railroad in an adjoining state or territory, at the
boundary line of this territory, shall have the power to make such con
tracts and agreements with any such road constructed in an adjoining
state or territory for the transportation of freight and passengers, or for
the use of its said road, as to the board of directors may seem proper.

S 464. Mortgage bonds— limitation.] Every railroad corporation shall
have power to mortgage or execute deeds of trust of the whole or any
part of its property and franchises, including any lands or other proper
ty granted to said corporation by the United States, to secure money bor
rowed by it for the construction and equipment of its road, and may issue
its corporate bonds in sums not less than five hundred dollars— secured
by said mortgages or deeds of trust—payable to bearer or otherwise; and
if payable to bearer, negotiable by delivery, bearing interest at a rate not
to exceed ten per cent, per annum, and convertible into stocks, and may
sell them at such rates or prices as it may deem proper; and if said bonds
should be sold below their nominal or par value, they shall be valid and
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binding upon the corporation, and no plea of usury shall be put in by or
allowed in behalf of said corporation in any action or proceedings upon
the same: the principal and interest upon said bonds, or either of them,
may be made payable within or without this territory.
* 40f>. Lien— bale. | Such corporation shall have power to borrow

money on the credit of the corporation and may execute bonds or prom
issory notes therefor, and to secure the payment thereof, may pledge the
property and income on such corporation. Any mortgage or deed of trust
made upon Ihe lands, road or other property of railroad corporation,
shall bind and be a valid lien upon all the property mentioned in such
deed or mortgage, including rolling stock; and the purchaser under fore
closure of such mortgage or trust deed shall have and enjoy all the rights
of a purchaser on execution sale: Provided, That nothing contained in
this article shall be so construed as in any manner to interfere with, change
or modify the rights of this territory or the United States, to any lands
granted by congress to this territory or to said corporations or to transfer
any right in said lands, otherwise than as subject to all the conditions im
posed by the grant made by the United States or this territory.

>>406. Covkk futi'ke assets.] Said mortgages or deeds of trust may by
their terms include and cover not only the property of the corporations
making them at the time of their date, but property, both real and per
sonal, which may thereafter be acquired by them, together with all the
material and property necessary for the use and operation of said roads,
and shall be as valid and effectual as if the property were in possession
at the time of the execution thereof.
•§ 467. Rkcokd —effect of.] Said mortgages or deeds of trust shall be

recorded in the office of the register of deeds of each organized county
through which said road mortgaged or deeded may run in this territory,
or wherever it may hold lands included in said mortgages or deeds of
trust, and shall be a notice to all the world of the rights of all parties
under the same; and for this purpose, and to secure the rights of mort
gagees or parties interested under deeds of trust so executed and record
ed, the rolling stock, personal property, and material necessary for oper
ating the road of said corporation, belonging to said road and appertain
ing thereto, shall be deemed a part of the road, and said mortgages and
deeds so recorded shall have the same effect, both as to notice and other
wise, as to the real estate covered by them.

J? 468. Consolidation —method of.] Whenever the lines of railroad of
any railroad corporations in this territory, or any portion of such lines,
have been or may be constructed, so as to admit the passage of burden or
passenger cars over any two or more of such roads continuously, without
break of gauge or interruption, such corporations are hereby authorized
to consolidate themselves into a single corporation, in the following man
ner: The directors of the said two or more corporations may enter into
an agreement, under the corporate seal of each, for the consolidation of
the said two or more corporations, prescribing the terms and conditions
thereof: the mode of carrying the same into effect; the name of the new
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corporation; the number of the directors thereof,- which sh.all not be less
than seven: the time and place of holding the first election of directors;
the number of shares of capital stock in the new corporation; the amount
of each share; the manner of converting the shares of capital stock in
each of said two or more corporations, into shares in such new corpora
tion; the manner of compensating stockholders in each of said two or
more corporations, who refuse to convert their stock into the stock of such
new corporation, with such other details as they shall deem necessary to
perfect such consolidation of said corporations, together with such other
statements as may be required in the premises by sections 392 and 393 of
this code; and when such corporations shall have complied with all the
other requisites for the creation of corporations prescribed in article 1

of this chapter, and other provisions of law; then such new or consoli
dated corporation shall retain and possess all the powers, rights and fran
chises originally conferred upon such said two or more corporations, and
shall be subject to all the restrictions, and perform all the duties imposed
by the provisions of this chapter: Provided, That all stockholders in
either of such corporations who shall refuse to convert their <tock into the
stock of such new corporation, shall be paid the market value of said
stock at the date of such consolidation.

■j409. Stockholders consent HEyciRKU.] Such agreement (if the directors
shall not be deemed to be the agreement of the said two or mo;e corpora
tions until after it shall have been submitted to the stockhohh is of each
of the ; aid corporations separately, at a meeting thereof, to be called
upon a notice of at least ninety days, specifying the time- ami place of
such meeting, and the object thereof, to be addressed to each of such
stockholders, when the place of residence is known, and deposited in the
post office, and published at least for six successive weeks, in one
newspaper in one of the cities or towns in which each of said corpora
tions has its principal office of business; and has been sanctioned by such
stockholders by the vote of at least two-thirds in the amount of the stock
represented at such meeting, voting by ballot in regard to such agree
ment, either in person or by proxy, each share of capital stock be:ng en
titled to one vote. And when such agreement of the directors has been so
sanctioned by each of the meetings of the stockholders, separately, after
being submitted to such meetings in the manner above mentioned, then
such agreement of the directors shall be deemed to be the agreement of
the said two or more corporations.
S 470. Filino aorekmknt.] 1'pon making the agreement and the state

ments mentioned in the last two sections, in the manner required therein,
and filing the same as required by section 389, the said two or more cor
porations, mentioned or referred to in the last two preceding sections,
shall" be merged in the new corporation provided for in such agreement,
to be known by the corporate name therein mentioned; and the details
of such agreement shall be carried into effect as provided therein.

§ 471. SrccKssoiiS to property, &c] Upon the election of the first board
of directors of the corporation created- by the agreement in the preceding- 20
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section mentioned, and by the provisions of this article, all and singular
the rights and franchises of each and all of said two or more corporations,
parties to such agreement, all and singular the rights and interests in and
to every species of property, real, personal and mixed, and things in ac
tion, shall be deemed to be transferred to, and vested in such new corpo
ration, without any other deed or transfer. And such new corporation
shall hold and enjoy the same together with the right of way and all
other rights of property, in the same manner and to the same extent as if
the said two or more corporations, parties of agreement, should have
continued to retain the title and transact the business of such corpora
tions. And the titles, and the real estate acquired by either of said two
or more corporations, shall not be deemed to revert or be impaired by
means of anything in this article contained: Provided, That all rights
of creditors, and all liens upon the property of either of said corpora
tions, shall be, and hereby are preserved unimpaired; and the respective
corporations shall continue to exist as far as may be necessary to enforce
the same: And provided further, That all debts, liabilities and duties of
either corporation shall henceforth attach to such new corporation and be
enforced to the same extent and in the same manner as if such debts, lia
bilities and duties had been originally incurred by it.
§ 472. Obligations.] When any two or more railroad corporations

shall have been consolidated, as contemplated by the provisions of this
article, such corporations so consolidated, shall keep each and every
railroad line that may come into its possession by such consolidation,
in good running order, with sufficient rolling stock to transport the freight
and passengers. They shall not discriminate against business of either
or any of said railroad lines, either directly or indirectly, by the deten
tion of freight or passengers.

§ 478. Aid to other corporation—retorts.] Auy railroad corporation
may, at any time by means of subscription to the capital stock of nny
other corporation,,or otherwise, aid such other corporation in the construc
tion of its railroad, for the purpose of forming a connection of said last
mentioned road with the road owned by the corporation furnishing such
aid; or any railroad corporation existing in pursuance of law, may lease or
purchase any part or all of any railroad constructed by any other corpor
ation, if said corporation's lines of said road are continuous or connected
as aforesaid, upon such terms and conditions as may be agreed on between
said corporations respectively; or any two or more railroad corporations
whose lines are so connected, may enter into an agreement for their com
mon benefit consistent with, and calculated to promote the objects for
which they were created; Provided, That no such aid shall be furnished,
nor any purchase, lease or arrangement perfected, until a meeting of the
stockholders of each of said corporations shall have been called by the
directors thereof, at such time and place, and in manner as they shall
designate, and the holders of at least two-thirds of the stock of such cor
poration represented at such meeting, either in person or by proxy, and
voting thereat, shall have assented thereto. Every railroad corporation
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shall annually on or before the first day of February make, upon the oath
of its president, secretary or treasurer, a full report of the condition of
its affairs, for the previous year ending the thirty-first day of December,
to the auditor of the territory, embracing and showing:

1. The capital stock, and the amount thereof actually paid in.
2. The amount and nature of its indebtedness, and the amounts due the

corporation.
3. The amount expended for the purchase of lands, for the construction

of the road, for buildings, and for engines and cars respectively.
4. The amounts received from the transportation of passengers, prop

erty, mails, and express matter, and from other sources.
5. The amount of freight, specifying the quantity in tons.

(i. The amount paid for repairs of engines, cars, buildings, and other
expenses, in gross, showirfg the current expenses of running said road.

7. The number and amount of dividends, and when paid; and the
amount of profits.
A copy of such report must also, at the same time and by the corpora

tion, be published in a newspaper printed in the county in which the main
office of the corporation is situated, or at the capital of the territory, and
the territorial auditor must incorporate such report in his biennial report
to the governor.

<
j

474. Rixxi.Mi kci.es. J Every such railroad corporation shall start and
inn its ears, for the transporation of persons or property, at regular times
to be fixed by public notice, and shall furnish sufficient accommodation
for the transportation of all such passengers and property as shall within

a reasonable time previous thereto offer, or be offered, for transportation
at the place of starting, or at the junction of other railroads, and at siding
aiu» stopping places established for receiving and discharging way pas
sengers and freight, and shall take, transport, and discharge passengers
and property at, from, and to such places, on the due payment of tolls,
freight, or fare therefor.

j 47."). Violation—penalty.] In case of the refusal by such corporation
or its agents to take or transport any passenger or property as provided

in the preceding section; or in case of the neglect or refusal of such cor
poration or its agents to discharge or deliver passengers or property at
the regularly appointed place, under the laws which regulate common
carriers, such corporation shall pay to the party aggrieved all damages
which shall be sustained thereby, with costs of action.

§ 47(5. Personal injuries.] In case any passenger on any railroad shall
be injured while on the platform of a car while in motion, or in any bag
gage, wood or freight car, in violation of the printed regulations of the
corporation posted up at the time in a conspicuous place inside of its
passenger cars then in the train, such corporation shall not be liable for
the injury: Provided, It had furnished room inside its passenger cars suf
ficient for the accommodation of its passengers.

?' 477. Fake imposes di:ty.] When fare is taken by any railroad corpor
ation for transporting passengers on any mixed train of passenger and
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freight cars, or on any baggage, wood, gravel or freight car, the same care
must be taken and the same responsibility and duties are assumed by the
corporation as for passengers on passenger cars.

§478. Changing highway.] Any railroad corporation may raise or
lower any turnpike, plank road, or other way, for the purpose of having
its railroad pass over or under the same; and in such cases said corpora
tion shall put such turnpike, plank road or other way, as soon as may be,
in good repair.
§479. Temporary ways.] Every railroad corporation, while employed

in raising or lowering any turnpike or other way, or in making any other
alterations, by means of which the said way may be obstructed, shall pro
vide and keep in good order, suitable temporary ways to enable travelers
to avoid or pass such obstructions. i
§480. Bridge repairs.] Every railroad corporation shall maintain awl

keep in good repair all bridges, with their abutments, which such corpor
ation shall construct, for the purpose of enabling its road to pass over or
under any turnpike road, canal, water-course or other way.

S 481. Signs at crossings.] Every railroad corporation operating a line
of road within this territory, must erect suitable signs of caution at each
crossing of its road with a public highway, which signs shall be painted
with black roman or block letters, on white back-ground, " railroad cross
ing, look out for the cars;" said letters to be at least eight inches in length
and proportionately broad: said signs shall be placed at the top of posts
at least fifteen feet high.
§ 482. Neglect of same.] In case any railroad corporation shall refuse

or neglect, for the space of thirty days after notice given by the board of
county commissioners to comply with the provisions of the preceding
section, it shall become the duty of the county commissioners of each
county through which any such railroad shall be in operation, to erect
such signs, and the company shall be liable for all expenses so incurred
by said commissioners.
§48:3. Bell and whistle. ] A bell at least thirty pounds weight or a

steam whistle, shall be placed on each locomotive engine, and shall be
rung or whistled at the distance of at least eighty rods from the place
where the said railroad shall cross any other road or street, and be kept
ringing or whistling until it shall have crossed said road or street, under &
penalty of fifty dollars for every neglect, to be paid by the corporation
owning the railroad, one-half thereof to go to the informer, and the other
half to this territory, and also be liable for all damages which shall be
sustained by any person by reason of such neglect.
§ 484. Cacseway.] When any person owns land on both sides of any

railroad, the corporation owning such railroad shall, when required so t<»

do, make and keep in good repair one causeway or other safe and
adequate means of crossing the same.
§ 485. Fake ueft-skd.] If any passenger shall refuse to pay his fare, it

shall be lawful for the conductor of the train and the servants of the ro*
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poration to put him and his baggage out of the cars, in the manner pre
scribed in section 1292. (See also sections 1284 to 1294 of this code).

ARTICLE X.—Of wagon roads.
£486. Laid o it—now.] Where a corporation is formed for the con

struction and maintenance of a wagon road, the road must be laid out as
follows: Three commissioners must act in conjunction with the surveyor
of the corporation, two to be appointed by the board of commissioners of
the county through which the road is to run, and one by the corporation,
who must lay out the proposed road and report their proceedings, together
with the map of the road, to the board of commissioners of the county as
provided in the succeeding section.
§487. Mat filed—kkcokd of approval—effect.] When the route is sur

veyed a map thereof must be submitted to and filed with the board of
commissioners of each county through or into which the road runs, giving
its general course, and the principal points to or by which it runs, andi ts
width, which must in no case exceed one hundred feer, and the board
of county commissioners must either approve or reject the survey. If ap
proved, it must be entered of record on the journal of the board, and such
approval authorizes the use of all public lands and highways over which
the survey runs; but the board of county commissioners must require the
corporation, at its own expensp, and the corporation must so change and
open the highways so taken and used as to make the same as good as
they were before the appropriation thereof; and must so construct all
crossings of public highways over and by its road and its toll gates, as
not to hinder or obstruct the use of the same.
$488. Bkidcjks and fekkiks—tolls.] All wagon road corporations may

bridge or keep ferries on streams on the line of their road, and must do
all things necessary to keep the same in repair. They may take such
tolls only on their roads, ferries, or bridges, as are fixed by the board of
commissioners of the proper county through which the road passes, or in
which the ferry or bridge is situate, subject, however, to the limitation of
rates for ferriage prescribed in >the general law upon ferries; but in no
case must the tolls be more than sufficient to pay fifteen per cent, per an.
nnm on the cost of construction, after paying for repairs and other ex
penses for attending to the roads, bridges and ferries. If tolls, other than
as herein provided, are charged or demanded, the corporation forfeits its
franchise, and must pay to the part}' so charged one hundred dollars as
liquidated damages.
§489. Public highways i skd. | When any highway or public road ista-

ken and used by any wagon road corporation as a part of its road, the
corporation must not place a toll gate on or take tolls for the use of such
highway or public road by teamsters, travelers, drovers, or any one trans
porting property over the same.
§490. Toll bates posted.] The corporation must affix and keep up, at

or over each gate, or in some conspicuous place, so as to be conveniently
read, a printed list of the rates of toll levied and demanded.
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§491. Tolls required.] Each toll gatherer may prevent from passing
through his gate persons leading or driving animals or vehicles subject to
toll, until they shall have paid, respectively, the tolls authorized to be col
lected.
§ 492. Toll gatherer's hi ty—penalty. | Every toll gatherer who, at any

gate, unreasonably hinders or delays any traveler or passenger liable to
the payment of toll, or demands or receives from any person more than
he is authorized to collect, for each offense, forfeits the sum of twenty-five
dollars to the person aggrieved.

*5493. Passing gate.] Every person who, to avoid the payment of the
legal toll, with his team, vehicle or horse, turns out of a wagon, turnpike
Or plank road, or passes an\r gate thereon on the ground adjacent thereto,
and again enters upon such road, ftw each offense forfeits the sum of five
dollars to the corporation injured.
$494. Injuring road.] Every person who:
1. Willfully breaks, cuts down, defaces or injures any mile-stone or

post on any wagon, turnpike, or plank road; or,
2. Willfully breaks or throws down any gate on such road; or,
3. Digs up or injures any part of such road, or anything thereunto be

longing; or,
4. Forcibly or fraudulently passes any gate thereon without having

paid the legal toll ;
For each offense forfeits to the corporation injured the sum of twenty-

five dollars, in addition to the damages resulting from his wrongful act.
£ 495. Revenue applied.] The entire revenue from the road shall be

appropriated:
First—To repayment to the corporation of the costs of its construction,

together with the incidental expenses incurred in collecting tolls and keep
ing the road in repair; and,
Second —To the payment of the dividend among its stockholders, as

provided in section 488. When the repayment of the cost of construction
is completed, the tolls must be so reduced as to raise no more than an
amount sufficient to pay a dividend of twelve per cent, per annum, and
incidental expenses, and to keep the road in good repair.

^ 490. Mortgage—conditions.] The corporation may mortgage or hy
pothecate its road and other property for funds with which to construct or
repair their road, but no mortgage or hypothecation is valid or binding
unless at least twenty-live per cent, of the capital stock subscribed has
been paid in and invested in the construction of the road and appurten
ances, and then only after an affirmative vote of two thirds of the capital
stock subscribed.

£ 497. Natural person like corporation.] When a wagon, turnpike, or
plank road is constructed, owned, or operated by any natural person this
article is applicable to such person in like manner as it is applicable to
corporations.

ARTICLE XT.—insurance corporations.
§ 49£. Statement respired.] Ever}7 insurance corporation incorporated
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under the laws of this territory, shall file with the secretary of the terri
tory, within forty days after its incorporation, a full and specific statement
of the amount of cash paid in upon its stock; the amount of stock, not
paid for in cash, the amount secured by mortgages or pledges of real
property; the names and residences of the stockholders in said corpor
ation, with the amount of stock owned or held, set opposite the name of
each, and if not all paid up in cash, the amount unsecured and the amount
secured, specifying whether by real or personal security: also, set oppo
site the name of each the names of all the officers and agents of the cor
poration, wherever residing; the amount of policies issued by, and out
standing against the corporation at the date of said report; the amount
of premiums received by said corporation during its existence; the amount
of cash on hand; the amount of bills payable and receivable at the date of
said statement; the amount of real property owned by said corporation,
where held and owned, and in what manner such real property became
vested in said corporation; which report and statement shall be verified
by the oath of the president, and secretary of the corporation.
£499. Skmi- annual rki'okt —■contknts.] Every insurance corporation

created under the laws of this territory, shall tile a semi-annual statement
of the affairs of said corporation with the auditor of the territory on the
first day of January and July in each year, or within ten days thereafter,
which statement shall be verified by the oath of the secretary or other
officer of such corporation. Such statement shall contain:
First — The name and locality of the corporation.
Second—The amount of capital stock of said corporation.
Third—The amount of its capital stock paid up.
Fourth —The assets of the corporation, including:
1. The amount of cash on hand.

'2
. The amount of cash in hands of agents.

:i The real estate unincumbered.

4. The bonds and notes of the corporation, and how they are secured,
with the rates of interest thereon, and whether given in payment of stock
subscription, or for bona fide loans.

5. Debts of the corporation secured by mortgages.
(>. Debts otherwise secured.

7. Debts for premiums.

8. All other securities.
Fifth—The amount of liabilities due or not due to banks or other credi

tors of the corporation.
Sixth —Losses adjusted and due.
Seventh—Losses adjusted and not due.
Eighth—Losses unadjusted.
Ninth — Losses in suspense.
Tenth—All other claims against the corporation.
Eleventh —The greatest amount insured by any one risk.
And the auditor shall cause a brief abstract of such statement to be

published in at least one newspaper at the capital of the territory, and
such corporation shall pay for said publication.
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S 500. Penalty fok refusal.] A failure to comply with the provisions
of tile two preceding sections, shall subject the president and secretary of
any corporation, each, individually, to the penalty of one hundred dol
lars, to be recovered in an action at law in the name of any citizen of the
territory, one-half of the same to the use of the territory, and the other
moiety to the use of the informer.

§501. Ownership ok keai.ty limitkd.] It is declared unlawful for any
insurance corporation in this territory to purchase or hold any real prop
erty, save what shall be necessary for the transaction of its legitimate
business of insurance; and deeds and conveyances to said corporation for
any other purposes, are hereby declared to be void.

§502. Ackvi's ckutiih atk —coxtexts.] It shall not be lawful for any
agent or agents of any insurance corporation, incorporated by any other
state or territory, directly or indirectly to take risks or transact any busi
ness of insurance in this territory, without first procuring ;i certificate
from the auditor of the territory, and before obtaining such certificate,
such agent or agents shall furnish the auditor with a statement under the
oath of the president or secretary of the corporation for which he or they
may act, which statement shall show:
First—The name and locality of the corporation.
Second—The amount of its capital stock.
Third—The amount of its capital stock paid up.
Fourth —The assets of the corporation, including:
1. The amount of cash on hand, and in the hands of agents or other

persons.
2. The real property unincumbered.
3. The bonds and notes owned by the corporation, and how they are se

emed, with the rate of interest thereon.
4. The debts of the corporation secured by mortgage.
5. Debts otherwise secured.
I!. Debts for premiums.
7. All other securities.
Fifth—The amount of liabilities due or not due to banks or other cred

itors of the corporation.
Sixth—Losses adjusted and due.
Seventh — Losses adjusted and not due.
Eighth —Losses unadjusted.
Ninth —Losses in suspense, waiting for further proof.
Tenth— All other claims against the corporation.
Eleventh —The greatest amount insured by any one risk.
Twelfth —The greatest amount allowed by the rules of the corporation

to be insured in any one city, town or village.
Thirteenth— The greatest amount allowed to be insured in any one

block.
Fourteenth —The act of incorporation of such corporation.
Which statement shall be filled in the office of said auditor, together

with a written instrument under the seal of the corporation, signed by
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the president and secretary, authorizing such agent to acknowledge ser
vice, consenting that service of process upon such agent shall be taken
and held to be as valid as if served upon the corporation, according to
the laws of the territory, or any state or territory, and waiving all claims
of errors by reason of such service; and no insurance corporation or
agents of any insurance corporation, incorporated by any other state or
territory, shall transact, any business of insurance in this territory, unless
such corporation is possessed of at least one hundred thousand dollars
of actual capital, invested in stocks of at least par value, or in bonds or
mortgages on real property worth double the amount for which the same
is mortgaged; and upon filing the aforesaid statement and instrument
with the auditor of the territory, and furnishing him with satisfactory
evidence of such instrument as aforesaid, it shall be the duty of said au
ditor to issue a certificate thereof, with authority to transact business of
insurance, to the agent or agents applying for the same; and the auditor
may demand and receive two dollars for every such certificate, to be paid
by the corporation.
S 503. Forkign insikanck— samk.] It shall be unlawful for any corpo

ration or association, partnership, linn or individual, or any member or
agent thereof, or for any agent of any corporation incorporated by any
foreign government other than a state of this Union, to transact any busi
ness of insurance in this territory without procuring a certificate of au
thority from the auditor of this territory: such corporation, association,
partnership, firm or individual, or any agent thereof, having first filed,
under oath, in the office of said auditor, a statement setting forth the
charter or articles of incorporation of any and every such corporation,
and the by-laws, copartnership agreement and articles of association of
any and every such unincorporated company, association, partnership or
firm; and the name and residence of such individual, and the names and
residences of the members of every such partnership or linn; and the
matters required to be specified by the provisions of this article, and the
written authority therein mentioned, and furnish evidence, to the satisfac
tion of the auditor of the territory, that said company has invested in
stocks of some one or more of the states of this Union, or of the United
States, the amount of one hundred thousand dollars, and that such stocks
are held by citizens of the United States, or in bonds or mortgages of
real property situated within the United States, fully securing the amount
for which the same is mortgaged, or bonds of cities of the United States,
the aggregate market value of the investment of the company in which
shall not be less than one hundred thousand dollars; and such corpora
tion or unincorporated company, association, partnership, firm or indi
vidual, or any agent thereof, filing said statement and furnishing evi
dence of investment, as aforesaid, shall be entitled to a certificate of au
thority for such body or individual, in like manner as is provided in this
article.

§ 504. Samk: anxiau.y.] The statement and evidences of investment
required by this article, shall be renewed annually in the month of Janu
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ary of each year. The auditor of the territory, upon being satisfied that
the capital, securities and investments remain secure, shall furnish a re
newal of certificates as aforesaid; and the company or agent obtaining
such certificate, shall tile the same, together with the statement upon which
it was obtained or renewed, in the office of the auditor of the territory.
§ 505. Aukscy devised.] Any person or firm in this territory who shall

receive or receipt for any money, on account of or for any contract of in
surance made by him or them, or for any such insurance corporation, com
pany, or individual aforesaid, or who shall receive or receipt for monej"
from other persons to be transmitted to any such corporation, company,
or individual aforesaid, for a policy of insurance or any renewal thereof,
although such policy of insurance may not be signed by him or them
as agent or agents of such corporation or company, or who shall in any
wise, directly or indirectly, make or cause to be made any contract of in
surance, for or on account of such corporation or company aforesaid, shall
be deemed, to all intents and purposes, an agent or agents of such corpo
ration, company or individual, and shall be subject and liable to all the
provisions of this article.

<>500. CoeiKs eviiikm k. | Copies of all papers required by this article
to be deposited in the office of the auditor, certified under the hand of
such auditor to be true and correct copies of such papers, shall be received
as evidence in all courts and places, in the same manner, and have the
same force and effect as the original would have, if produced.

S 507. Violation— ri:.\.\r.T\. | Any person violating the- provisions of
this article shall, upon conviction thereof in the district court, be fined in
any sum not exceeding one thousand dollars, or imprisoned in the
county jail not more than thirty days, or both, at the discretion of the
court. Violations of the provisions of this article may be prosecuted
either by information liled by the district attorney, or by indictment of
the grand jury.

^ SOS. Sinoi.k statkmkxt OM.Y.J A113' insurance corporatio n complying
with the provisions of this article, and securing the certificate of the au
ditor for any of its agents, shall not be required to furnish the single
statement, and evidences required hereby, for more than one of such agents,
which being liled with the auditor, shall be deemed a sufficient compliance
for its free transaction of business in this territonT.

S 501). Mi ti'ai. iNsri.'AxcK.] Every mutual insurance corporation incor
porated by any state or territory, other than Dakota, upon filing in
the office of the auditor its articles of incorporation, together with a writ
ten instrument, under seal of said corporation, signed by the president
and secretary thereof, under oath, certifying that said corporation is pos
sessed of a capital of at least one hundred thousand dollars, secured by
lien on real property, worth, at cash valuation, at least live times the
amount of said capital, and not encumbered to more than one-fourth of
said cash valuation, shall be entitled to a certificate from said auditor,
with authority to transact business of insurance in this territory, and said
corporation shall be exempt from the provisions of this article, with the
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exception of the publication of the statement and certificate of the audi
tor.
§ 510. Filing and publication of certificate:] It shall be the duty of any

agent, in either of the foregoing sections mentioned, before taking any
risks or transacting any business of insurance in this territory, to file in
the office of the register of deeds of the county in which he may desire to
establish an agency for any such corporation, a copy of the statement re
quired to be filed with the auditor of the territory as aforesaid, together
with a certificate of such auditor, which shall be carefully preserved for
public inspection by said register, and said statement and certificate shall
be published for one week in one daily, or for four weeks in one weekly
newspaper printed and published in the county in which such agent has
his office of business as such agent; and if no newspaper is published in
such county, then such publication shall be made in one weekly newspa
per of this territory of most general circulation in such county.

ARTICLE XII.—mining and manufacturing corporations, etc.
? 511. Limited twenty years.] Corporations for mining, manufacturing

and other indnstrial pursuits, may be formed as provided in this chapter;
and such corporations have all the rights, and are subject to all the duties*
restrictions and liabilities therein mentioned, so far as the same apply or
relate to such corporations, but the term of existence of any such corpora
tion shall not exceed twenty years.
£ 512. Loan to stockholder forbidden.] The purposes for which every

such corporation shall be formed must be distinctly and definitely specified
in the articles of incorporation; and it must not appropriate its funds to
any other purpose, nor must it loan any of its money to any stockholder
therein; and if any such loan or misappropriation be made, the officers
who shall make it, or who shall assent thereto, shall be jointly and sev
erally liable, to the extent of such loan or misappropriation, and interest,
for all the debts of the corporation contracted before the repayment of the
sum so loaned or misappropriated.
jJ 513. .Accounts — itui.kitv —statement.] Regular books of accounts of

all the business of such corporations must be kept, which, with the vouch
ers, shall be at all reasonable times open for the inspection of any of the
stockholders; and as often as once in each year a statement of such ac
counts shall be made, bjr order of the directors, and laid before the stock
holders.

.^514. Liability for labor] The stockholders of any corporation formed
for the purposes mentioned in this article, shall be jointly and severally
liable, in their individual capacities, for all debts due to mechanics, work
men and laborers employed by such corporation, which said liability may
be enforced against any stockholders by an action at any time after an
execution against such corporation shall be returned not satisfied: Pro
dded, Such action be commenced within four months; And provided always,
That if any stockholder shall be compelled by any such action to pay the
debts of any creditor, or any part thereof, he shall have the right to call
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upon all the stockholders to contribute their part of the sum so paid by
him as aforesaid, and may sue them" jointly or severally, or any number
-of them, and recover in such action the ratable amount due from the per
son or persons so sued.

§ 515. Annual report—contknts.] Every such corporation shall annu
ally, within twenty days from the first day of January, make a report,
which must be published in some newspaper published at or nearest to
the place where the business of said corporation is carried on, which
report must state the capital stock and the amount thereof actually paid
in, the amount and nature of its indebtedness and the amounts due the
corporation, the number and amount of dividends and when paid, and
the net amount of profits. The said report must be signed by the presi
dent and a majority of the directors, and be verified by the oath of the
president or secretary of the corporation, and filed in the office of the
register of deeds of the county where the business of the corporation is
-carried on; and if any such corporation shall fail so to do, the directors
shall be jointly and severally liable for all the debts of the corporation
then existing, and for all that shall be contracted before such repoit shall
be made.
§516. Dkmaxd for sT.YTKMK.vr.] Whenever any person or persons own

ing twenty per cent, of the capital stock of any corporation formed for the
purposes mentioned in this article shall present a written request to the
treasurer thereof, that they desire a written statement of the affairs of the
corporation, he must make such statement under oath, embracing a par
ticular account of all its assets and liabilities in detail, and deliver the
same to the persons presenting the written request within twenty days
after such presentation; and such treasurer shall also, at the same time,
place and keep on file in his office for six months thereafter a copy of such
statement, which shall at all times during business hours be exhibited to
any stockholder of such corporation demanding an examination thereof:
the treasurer, however, shall not be required to make or deliver snch
statement in the manner aforesaid oftener than once in every six months-
If such treasurer neglect or refuse to comply with the provisions of this
section, he shall forfeit and pay to the person or persons presenting such
written request the sum of fifty dollars, and the further sum of ten dollars
for every twenty-four hours thereafter until such statement shall be fur
nished, to be sued for and recovered in an action.
§517. May uavk officio et.skwjierk.] Any corporation formed for the

purposes mentioned in this article may provide in the articles of incor
poration for having a business office without, this territory at any place
within the United States, and to hold any meeting of the stockholders or
directors of the corporation at such office so provided for; but every such
corporation having a business office out of this territory must have its
main office for the transaction of business within this territory, to be also
designated in such articles.

§ 518. Fraud, rksponsibilitv.] If an}r such corporation shall willfully
violate any of the provisions of this chapter relating or applying to such
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corporation, and shall thereby become insolvent, the directors ordering or
assenting to such violation shall jointly and severally be liable in an
action founded upon this statute, for all debts contracted after such
violation.
§ 510. Ditch coki-okatiox —KE<ii'isrn->.] In addition to the matters

required by section 386, every corporation formed for the purpose of con
structing a ditch to convey water to any mines, mills or lands, to be used
for mining, manufacturing, milling, or for the irrigation of lands, must in
the articles of incorporation, specify as follows: The stream or streams
from which the water is to be taken; the point or place on said stream at
or near which the water is to be taken out; the line of said ditch as near
as majr be, and the use to which the said water is intended to be applied.

§ 320. Ruiiirs.] Any ditch corporation shall have the right of way over
the line named in the articles, and shall also have the right to run the
water of the stream or streams named in the articles, through their ditch:
Provided, That the. line proposed shall not interfere with any other ditch
whose rights are prior to those granted under this article, and acquired
by virtue of such articles of incorporation. Nor shall the water of any
stream be diverted from its original channel to the detriment of any miners,
millmen, or others, along the line of said stream, who may have a priority
of right; and there shall be at all times left sufficient water in said stream
for the use of miners* and agriculturists along said stream.

|f 521. Di'ty to tthmsu watkr.] Every ditch corporation must furnish
water to the class of persons using water in the way and for the purpose
for which the articles of incorporation declare the water obtained by the
corporation is to be used, whether miners, manufacturers, mill men or
farmers, whenever they shall have water in their ditch unsold, and must at
all times give the preference to the use of the water in such ditch to the
class of persons so named in the articles; and the rates or tolls at which
water is to be furnished must be fixed by the board of county commis
sioners, as soon as such ditch shall be completed and prepared to furnish
water.

$ 522. Pjmtkction h;<>m ixjcky.J Every ditch corporation must keep the
banks of its ditch in good condition, so that the water shall not be allowed
to escape from it to the injury of any mining claim, road, ditch, or other
property; and whenever it is necessary to extend or construct any ditch
over, across or above, any lode or mining claim, or public highway, the
corporation shall, if necessary to keep the water of said ditch out or from
any such lode, claim or highway, |fiume the ditch so far as necessary to
protect such claim, property or highway, from the water of such ditch.

$S523. Fumes— kkqvisites.] In addition to the matters required in sec
tion 3SG, every corporation formed for the purpose of constructing a flume,
must in its articles of incorporation, specify as follows: The place of be
ginning, the termini, and the route so near as may be, and the purpose
for which such flume is intended. Such corporation shall have the right of
way over the line named in its articles: Provided, It does not conflict
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with the right of any fluming, ditching or other corporation, or with the
prior water rights of any person.
§ 524. Tunnels—same.] In addition to the matters required by section

386, every corporation formed for the purpose of running and excavating
a tunnel for mining for gold, silver, or other ore, or quartz or coal, must,
in the articles of incorporation, specify as follows: Where said tunnel is
to be run; the place of commencement; the course and termination; and
the metals, minerals or ores designed to be excavated. Through all lodes
crossed by such tunnel, such corporation shall have the right of way.

£ 525. Acquiring right of way.] The right of way granted in this article
to any ditch, flume or tunnel corporation, may be acquired in the same
manner, and by like proceedings as provided for railroad corporations.
§ 526. Non-user forfeits rights.] Every corporation formed under the

provisions of this article must, within ninety days from the date of the
issue of its certificate of incorporation, commence the construction of its
works or the transaction of its business, and must prosecute the work or
business with due diligence until the same is completed; and the time of
the completion of its works shall not extend beyond a period of two years
from the time work was commenced as aforesaid; and any such corpora
tion failing to commence work within ninety d/iys from the date of its
certificate, or failing to complete the same within two years from the time
of commencement as aforesaid, shall forfeit all right to the route so
claimed, and the same shall be subject to be claimed by any other corpo
ration: Pr&oided, That this section shall not apply to the construction of
any works through or over any grounds owned by such corporation.

ARTICLE XIII. —Bridge corporations.
§ 528. Articles must include—filing.] The term of existence of a bridge

corporation shall not exceed twenty years; and in addition to the matters
required by section 486, every corporation formed for the purpose of con
structing a bridge over any stream of water must, in the articles of incor
poration, specify as follows: The place where such bridge is to be built,
and over what stream; that the banks on both sides of the stream where
such bridge is to be built are owned [by such corporation, or that it has
obtained in writing the consent of the owners of the banks, where the
bridge is to be built, to build the bridge; or that the banks at such place
are included within and part of a public highway, and in such case that
the consent in writing of the board of county commissioners of the county
or counties for the erection of such bridge by such corporation has been
obtained, and it must file a certified copy of its articles of incorporation
in the office of the register of deeds of the county or counties in which its
bridge or any part thereof is situated or to be located.
§ 529. County hoard.] No such corporation shall construct, or take

tolls on, a bridge until authority is granted therefor by the board of coun
ty commissioners of the county or counties in which it is to be located.
§ 530. Forfeiture provided.] Every such corporation also ceases to be

a body corporate:
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1. If, within six months from the issue of its certificate by the secretary
of the territory, it has not obtained such authority from the board or
boards of county commissioners as mentioned in the last section; and if,

within one year thereafter, it has not commenced the construction of its
bridge and actually expended thereon at least ten per cent, of its capital
stock.
2. If, within three years from the issuing of its certificate of incorpora

tion, the bridge be not completed.

^ 531. Goon condition KEyuiKED.j Every bridge coporation must at all
times keep the bridge in good and safe condition for travel both night and
day, unless it be rendered impassable by reason of Hoods or high water;
and if it be destroyed by fire, or other causes, the corporation must rebuild
within a period of one year from such destruction, or its corporate rights
shall be forfeited and cease to exist.

§ 532. Posted toll rates.] Such corporation previous to receiving, and
as a precedent condition to the right to receive any toll upon the use of its
bridge, must set up and keep in a conspicuous place on the bridge a board
on which must be written, painted or printed, in a plain and legible man
ner, the rates of toll which shall have been prescribed by the board of
county commissioners; and if such corporation shall demand or receive
any greater rate of toll than the rate so prescribed, it shall be subject to a
fine of ten dollars for each offense, to be recovered in an action by the
party aggrieved, or by any public officer making the complaint.

J| 533. Bad condition—penalty. J No such corporation shall demand or
receive toll whenever said bridge is not in good and safe condition for
use, and any person having paid toll on such bridge and finding the same
in a bad or unsafe condition for loaded wagons or teams, shall have the
right to make complaint before any justice of the peace in the county or
counties in which the bridge is located, who shall thereupon summon the
said corporation, through its toll-gatherer, officers or directors, to appear
before him to answer the complaint, within not over five days from the date
thereof, and if upon the hearing it be found that the bridge is not in a
good and safe condition for use, or is in a bad condition and unsafe for
loaded wagons or teams, the justice of the peace must impose a fine not
less than ten dollars nor more than fifty dollars, upon such corporation
and he must thereupon also enter judgment and issue his order that no
toll be collected upon said bridge until it is put in good repair and safe
condition.

§ 534. Collection of toll—penaltv.] Each toll gatherer may prevent
from passing through his gate all persons, animals or vehicles subject to
toll until he shall have received, respectively, the tolls authorized to be
collected; and if he willfully and unreasonably hinder or delay any such
persons, animals or vehicles from passing, when the lawful toll has been
paid or tendered, he shall forfeit and pay for each offense a sum not less
than five dollars nor more than twenty-five dollars, to be recovered in an
action by the party aggrieved.

$ 535. Unlawfil passing.] Every person who forcibly, willfully or
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fraudulently, passes over any such bridge without having paid or ten
dered the legal toll for himself, and the property in his charge, shall, for
each offense forfeit and pay to the corporation injured a Bum not exceed
ing twenty-live dollars, to be recovered in an action in the name of such
corporation.

£ ry.ttj. An.mai. KKi-oiM to coi.vi v iin.Mii>.] The president .and secretary
of every bridge corporation must annually, within twenty days from the
first day of January, report under oath to the board of county commis
sioners of the county in which the articles of incorporation are filed, speci
fying as follows: The costs of constructing and providing all necessary
appendages and appurtenances of their bridge; the amount of all moneys
expended thereon, since its construction, for repairs and incidental ex-
penses; the capital stock, how much paid in and how much actually ex
pended thereof; the amount received during the year for tolls and from all
other sources, stating each separately; the amount of dividends made;
the indebtedness of the corporation, specifying for what it was incurred;
the net amount of profits; and such other facts and particulars respecting
the business of the corporation as the board of county commissioners
may require.

S 537. PiiiLic.vTiox ok same—I'KNAi.iv. ] Suelf corporation must cause the
report required in the preceding section to be published for four weeks in
a newspaper published in the town or city nearest such bridge. A failure
to make such report and to publish it as aforesaid, subjects the corpora
tion to a penalty of two hundred dollars; and for every week permitted
to elapse after such failure an additional penalty of fifty dollars, pay
able in each case to the county or counties from which the authority to
construct and take tolls is derived, at the suit of such county or comities.
All such cases must be reported by the boards of county commissioners
to the district attorney, who must commence an action therefor.

ARTICLE XIV. —Relioiovs, educational and uknevolknt corpora
tions—GENERAL PROVISIONS.

- §538. Tri'htkks—number.] Persons associated together for religious,
educational, benevolent, charitable or scientific purposes, may elect trus
tees or directors, not less than three nor more than eleven, and may in
corporate themselves as generally provided for in this chapter.
§ 539. Contexts ok articles.] In addition to the requirements of section

38(5, the articles of incorporation of any such association, must set forth
the holding of the election for trustees or directors, the time and place the
same was held, that a majority of the members of such association were
present and voted at such election, and the result thereof; which facts
must be verified by the officers conducting the election.

§ 540. Pkockktv limited.] All such corporations may hold all the
property of the association owned prior to incorporation, as well as that
acquired thereafter in any manner, and transact all business relative
thereto; but no such corporation shall own or hold more real property
than may be reasonably necessary for the business and objects of the as
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sociation; and no such corporation for religions or charitable purposes
shall acquire or hold real property of a greater value than iifty thousand
dollars.
§541. Axxi at. iiKi'oKT.] The trustees or directors of all such corpora

tions must annually make a full report of all their property, real and
personal, including property held in trust by them, and of the condition
thereof, and of all their affairs, to the members of the corporation for
which they are acting.
§542. Cor jit may permit c<>xv ky ANcK. | Corporations of the character

mentioned in this article may sell, exchange, or mortgage, real property
held by them, upon obtaining an order for that purpose from the district
court held in the county or subdivision in which the property is situated.
Before making the order, proof must be made to the satisfaction of the
court that notice of the application for leave to sell, exchange, or mort
gage, has been given by publication in such manner and for such time as
the court or judge has directed, and that it is to the interest of the corpo
ration that leave should be granted as prayed for. The application must
be made by petition, and any member of the corporation, or any jierson
claiming a vested, contingent, or reversionary interest in such real prop
erty, may oppose the granting of the order, by affidavit or otherwise:
Provided, That the provisions of this section shall not extend to any
grounds used or occupied for the burial of the dead.
§ 543. By-laws.] Such corporations may, in their by-laws or articles

of incorporation, in addition to the provisions of sections 38(5 and 404
provide for:
First—The qualification of members, mode of election, and terms of ad

mission to membership.
Second —The fees of admission, and dues to be paid to their treasury

by members.
Third—The expulsion arid suspension of members for misconduct or

non-payment of dues; also, for restoration to membership.
Fourth— Contracting, securing, paying and limiting the amount of their

indebtedness. .

Fifth—Other regulations, not repugnant to the law of the land, and
consonant with the objects of the corporation.
£ 544. E<>r.vL rights.] Members admitted after incorporation, have all

the rights and privileges, and are. subject to the same responsibilities, as
members of the association prior thereto.
S 545. Membership rights personal.] No member, or his legal represen

tative, must dispose of or transfer any right or privilege conferred on him
by reason of his membership of such corporation, or be deprived thereof,
except as herein provided.

RELIGIOUS CORPORATIONS.

§546. Tkcstkks—now chosen.] The board of trustees of any religious
corporation may be chosen at such times and in such manner as may be
in conformity to the rules, usage or general discipline of such church.

-21
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INSTITUTIONS OF LEARNING.

§ 547. Requisites of articles.] Any corporation formed for the purpose
of establishing an institution of learning must, in addition to the require
ments mentioned in section 3S6, set forth in its articles of incorporation the
particular branch or branches of science, literature and the arts, proposed
to be taught; and, if the institution is to be of the rank of a college or
university, the number and designation of the professorships to be es
tablished.
§ 548. Property applied.] Such corporation shall hold the property of

the institution solely for the purposes of education, and not for the indi
vidual benefit of itself or any contributor to the endowment thereof.
§ 549. Oiuects for expenditure.] The trustees or directors of any .such

corporation shall faithfully apply all the funds collected or the proceeds
of the property belonging to the institution, according to their best judg
ment, iu erecting, completing or repairing suitable buildings, in support
ing necessary officers, instructors, agents and employes, and in procuring
books, maps, charts, globes and philosophical, chemical and other ap
paratus or cabinets, necessary to the objects and success of the institution;
and all donations, devices or bequests made to it for particular purposes,
when accepted, shall be applied in conformity with the express condition
of the donor or devisor.
§ 550. Powers of corporation.] Such corporation has power to appoint

a president or principal for the institution and such professors, tutors and
other agents and officers as may be necessary, and to displace any of
them as the interests of the institution may require; to fill vacancies, to
prescribe and direct the course of studies and the discipline to be pursued
and observed in the institution and the rates of tuition in the same; and
the president and professor shall constitute the faculty of such institution-
and they have power to enforce the rules and regulations enacted for the
government and discipline of the students, and to suspend and expel of
fenders as may be deemed expedient.
§ 551. Degrees conferred,] Every such corporation having the rank of

a college or university has power to confer, on the recommendation of the
faculty, all such degrees or honors as are usually conferred by colleges
and universities in the United States, and such others, having reference to
the course of studies and the worth and accomplishment of the student, as
may be deemed proper.

£ 552. Mechanics and agriculture.] Such corporation may connect with
its institution, to be used as a part of its course of education, any me
chanical shops or machinery, or lands for agricultural purposes, not ex
ceeding three hundred and twenty acres, to which may be attached all
necessary buildings for carrying on the mechanical and agricultural pur
poses of such institution.

CEMETERY CORPORATIONS.

§ 55!!. Real property limited— uses.] Every cemetery corporation has
power to purchase or take by gift, grant or devise, and to hold real prop
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erty, not exceeding eighty acres, for the sole use and purpose of a burial
ground, and to lay out the same into blocks and lots with convenient av
enues and walks, and to sell the lots for the sole use and purpose of bury
ing the dead; and it may hold all such personal property as the legiti
mate and necessary purposes of the corporation may require.
§ 5i>4. Survey and plat.] Such corporation shall cause its land, or such

portion thereof as may from time to time become necessary for that pur
pose, to be surveyed into lots, avenues and walks, and platted, and the
plat of ground as surveyed shall be acknowledged and recorded in the
office of the register of deeds of the county. Each lot shall be regularly
lumbered by the surveyor, and such number shall be marked on the plat
and recorded.
5555. Powers.] Such corporation has power to inclose, improve and

embellish its grounds, avenues and walks, and to erect buildings or vaults
for its use, and to prescribe in its by-laws, rules for the sale, inclosureand
ornamentation of lots and for erecting monuments or grave stones ther«-
on; and to prohibit any use, division, improvement or ornamentation of
any lot which the corporation may deem improper; and to make other by
laws and acts to the end that all the appliances, conveniences and benefits
of a public and private cemetery may be obtained and secured.
S 556. Use ok keceiits. ) The proceeds arising from the sale of lots, after

deducting all expenses of purchasing, inclosing, laying out and improving
the ground, and of erecting buildings, shall be exclusively applied, appro
priated and used in protecting, preserving, improving and embellishing
the cemetery and its appurtenances, and to paying the necessary expenses
of the corporation, and must not be appropriated to any purposes of
profit to the corporation or its members.
S 557. Payment ok debts.] At least fifty per cent, of the gross proceeds

wf sales of blocks, lots or graves must be applied, as often as every six
aionUis, to the payment of the debts and obligations of the corporation.
£558. Previous bi-rial protected.] When grounds purchased or other

wise acquired for cemetery purposes have been previously used as a burial
ground, those who are lot owners at the time of the purchase continue to
own the same, and are members of the corporation, as hereinafter pro-
Tided, with all the privileges the purchase of a corporation lot confers.
3 559. Qualification of voters.] At each subsequent election of officers

»f any such corporation, held after the first annual election, the owner or
»wners of a lot in the cemetery, and none other, shall be entitled to one
TOte at such election, or for any other purpose, and no more than one vote;
and shall, by virtue of such proprietorship, be a member of the corpora-
Son, and eligible to any of its offices; but if there be more than one pro
prietor of any such lot, then such one of the proprietors as the majority
ef them shall designate may cast the one vote as aforesaid; and each
trustee or director shall be the sole proprietor of a lot in such cemetery.
1 560. Interment renders lot inalienable.] Whenever an interment is
*ade in any lot transferred to individual owners by the corporation, the
same thereby, while any person is buried therein, becomes forever inalien
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able, and descends in regular line of succession to the heirs at law of the
owner; but any one or more of such heirs may release to any other of said
heirs his or their interest in the same, and any other joint owners may
release to each other in like manner.
S 561. Exkmi't wikii.lv.] All the property of every such benevolent cor

poration, and the lots sold by it to individual proprietors, shall be exempt
from taxation, assessment, lien, attachment, and from levy and sale upon
execution; and all such real property shall be exempt from appropriation
for streets, roads, or any other public uses or purposes.

OTHER BENEVOLENT CORPORATIONS.

$ 562. Si'kuai. associations and (iki)krs. | The following associations for
benevolent and charitable purposes may become incorporated, as provided
in this chapter, to-wit:
1. To establish and maintain hospitals and infirmaries for the cure of

the sick and support of the aged and indigent, and asylums for orphans.
2. For the mutual assistance of the members in time of sickness or

necessity, and to provide a fund for this purpose by contributions of the
members thereof from time to time, and for the like incidental benevolent
purposes.
3. To establish and maintain lodges, chapters and encampments of

fraternities or associations commonly known as free masons, the inde
pendent order of odd fellows, good templars, sons of temperance, and
other like benevolent orders or societies.
4. To establish and maintain tire companies in any incorporated city or

town.
ARTICLE XV.—Agricultural pair corporations.

£ 503. Proi'kktv hioiits. J Agricultural fair corporations may purchase,
hold or lease any quantity of land, not exceeding in the aggregate one
hundred and sixty acres, with such buildings and improvements as may
be erected thereon, and may sell, lease, or otherwise dispose of the same
at pleasure. This real estate must be held for the purpose of erecting
buildings and making other improvements thereon, to promote and en
courage agriculture, horticulture, mechanics, manufactures, stock raising
and general domestic industry.

>s564. Dkiits i.imitkd ] Such corporation must not contract any debts
or liabilities in excess of the amount of money in the treasury at the
time of contract except for the purchase of real property, for which they
may create a debt not exceeding three thousand dollars, secured by mort
gage on the property of the corporation. The directors who vote therefor
are personally liable for any debt contracted or incurred in violation of
this section.

j? 565. Cn\i;<;i:s ami kxi'knsks.] Agricultural fair corporations are not
conducted for profit, and have no capital stock or income other than that
derived from charges to exhibitors and fees for membership and admis
sions, which charges, together with the term of membership and mode of
acquiring the same must be provided for in their by-laws. Such charges
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and fees must never bo greater than to raise sufficient money to discharge
the debt for the real estate and the improvements thereon, and to defray
the current expenses of fairs.
ARTICLE XVI.—Existing corporations electing to continue under

THIS CHAPTER.

§ 566. Proceedings— vote—certificate.] Any corporation existing at the
passage of this act, formed under the laws of this territory, may elect to
continue its existence under the provisions of this chapter applicable
thereto, and it may, at any time thereafter, make such choice or election,
at any meeting of the stockholders or members, or at any meeting called
by the directors or trustees expressly for considering the subject, if voted
for by stockholders representing a majority of the capital stock, or by a
majority of its members: or it may be made by the directors or trustees
upon the written consent of that number of such stockholders or members-
A certificate of the action of the directors or trustees, signed by them and
their secretary, with the seal of the corporation, when the election
is made upon such written consent, or, a certificate of the proceed
ings of the meeting of the stockholders or members when such election is
so made, signed by the chairman and secretary of the meeting and a ma
jority of the directors and trustees, must be tiled in the office of the secre
tary of the territory, and thereafter the corporation shall continue its ex
istence under the provisions of this chapter which are applicable thereto,
and shall possess all the rights and powers, and be subject to all the obli
gations, restrictions and limitations prescribed thereby.

ARTICLE XVII.—Duties of foreign corporations. 0.

§567. Filing charter.] No corporation created or organized under the ^ -*-'
laws of any other state or territory shall transact any business within this _ & ,—.

territory, or acquire, hold, and dispose of property, real, personal or ** * f
mixed within this territory, until such corporation shall have filed in the * s '***'
office of the secretary of the territory, a duly authenticated copy of its^*" /£^~
charter or articles of incorporation, and shall have complied with the pro-"* "gT^lJ*-
visions of this article: Provided, That the provisions of this act shall A-cr/ &- *—
not apply to corporations or associations created for religious or chari-.. jj*.*^"^'
table purposes solely. &** ' ^"^S O ty $5-4 Z; S~0'
S568. Record.] Such charter or articles of incorporation shall be

recorded in a book to be kept by the secretary of this territory for that
purpose.
§ f>6(J. Resident acjbxt to acceit service.] Such corporation shall appoint

an agent, who shall reside at some accessible point in this territory, in the
county where the principal business of said corporation shall be carried
on, duly authorized to accept service of process, and upon whom service
of process may be made in any action in which said corporation may be
a party; and service upon such agent shall be taken and held as due ser
vice upon such corporation. A duly authenticated copy of the appoint
ment or commission of such agent shall be filed and recorded in the office
of the secretary of the territory, and a certified copy thereof by the secre
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tary shall be conclusive evidence of the appointment and authority of suck
agent.

CHAPTER IV.

PRODUCTS OF THE MIND.

§ 570. Composition—art—maps.] The author of any product of the
mind, whether it is an invention, or a composition in letters or art, or a

design, with or without delineation, or other graphical representation,
lias an exclusive ownership therein, and in the representation or expres
sion thereof, which continues so long as the product, and the representa
tions or expressions thereof made by him, remain in his possession.
§ 571. Joint products defined.] Unless otherwise agreed, a product of

the mind, in the production of which several persons are jointly con
cerned, is owned by them as follows:
1. If the product is single, in equal proportions; or,
2. If it is not single, in proportion to the contribution of each.
§ 572. Transfer.] The owner of any product of the mind, or of any

representation or expression thereof, may transfer his property in the
same.
§ 573. Publication.] If the owner of a product of the mind intention

ally makes it public, a copy or reproduction may be made public by any
person, without responsibility to the owner, so far as the law of this ter
ritory is concerned.
§ 574. Prior publication. J If the owner of a product of the mind does

not make it public, any other person subsequently and originally pro
ducing the same thing, has the same right therein as the prior author,
which is exclusive to the same extent against all persons except the prior
author, or those claiming under him.
§ 575. Private letters.] Letters and other private communications in

writing, belong to the person to whom they are addressed and delivered;
but they cannot be published against the will of the writer, except by au
thority of law.

CHAITER V. .
V

OTHER KINDS OF PERSONAL PROPERTY.

§ 576. Trade marks limited] One who produces or deals in a particu
lar thing, or conducts a particular business, may appropriate to his ex
clusive use, as a trade mark, any form, symbol or name which has not
been so appropriated by another, to designate the origin or ownership
thereof; but he cannot exclusively appropriate any designation, or part
of a designation, which relates only to the name, quality, or the descrip
tion of the thing or business, or the place where the thing is produced, or
the business is carried on.

§ 577. Good will.] The good will of a business is the expectation of
continued public patronage, but it does not include a rigJit to use the name
of any person from whom it was acquired.
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§ 578. Is property.] The good will of a business is property, transfer
able like any other.
§ 579. Title deeds.] Instruments essential to the title of real property,

and which are not kept in a public office as a record pursuant to law, be
long to the person in whom, for the time being, such title may be vested,
and pass with the title.



^28 Civil code. Acquisition ok property.

Part 4,
ACQUISITION OF PROPERTY.

Title I. Modes in which Property may be Acquired.
II. Occupancy.
III. Accession.
IV. Transfer.
V. Will.
VI. Succession.

TITLE I.
MODES IN WHICH PROPERTY MAY HE ACQUIRED.

>508O. Monies classed.] Property is acquired by:
1. Occupancy.
2. Accession.
3. Trausfer.
4. AVill : or,

■ f>. Succession.

TITLE II.
OCCUPANCY.

§581. Titi.i: in—limitkh.J Occupancy for any period confers a title
sufficient against all except the territor}', and those who have title by pre
scription, accession, transfer, will or succession.
§ BS2. Prescription.] Occupancy for the period prescribed by the code

of civil procedure, or any law of this territory as sufficient to bar an ac
tion for the recovery of the property, confers a title thereto, denominated
a title by prescription, which is sufficient against all.
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TITLE III.
ACCESSION.

Cmajtki: I. To Real Property.
II. To Personal Property.

CHAPTER I.
ACCESSION TO HEAL PROPERTY.

>i583. Land 1 1\ Li i;i:s—tenants.] When a person affixes his property
to the land of another, without an agreement permitting him to remove
it, the thing affixed belongs to the owner of the land, unless he chooses to
require the former to remove it: Prodded, That a tenant may remove
from the demised premises, any time daring the continuance of his term,
anything affixed thereto for purposes of trade, manufacture, ornament or
domestic use, if the removal can be effected without injury to the premises,
unless the thing lias, by the manner in which it is affixed, become an in
tegral part of the premises.
£584. Riparian accretions.] Where, from natural causes, land forms

by imperceptible degrees upon the bank of a river or stream, navigable
or not navigable, either by accumulation of material, or by the recession
of the stream, such land belongs to the owner of the bank, subject to any
existing right of way over the bank.

j> 585. Removals in- mass.] If a river or stream, navigable or not navi
gable, carries away, by sudden violence, a considerable and distinguish
able part of a bank, and bears it to the opposite bank, or to another part
of the same bank, the owner of the part carried away may reclaim it
within a year after the owner of the land to which it has been united takes
possession thereof.

§ 586. Islands in navioahle stkkams.] Islands and accumulations of
land formed in the beds of streams which are navigable, belong to the ter
ritory, if there is no title or prescription to the contrary.
§ 587. In other streams.] An island, or accumulation of land, formed

in a stream which is not navigable, belongs to the osvner of the shore on
that side where the island or accumulation is formed, or, if not formed
on one side only, to the owners of the shore on the two sides, divided by
an imaginary line drawn through the middle of the river.
§588. By new channel.] If a stream, navigable or not navigable, in

forming itself a new arm, divides itself and surrounds land belonging to
the owner of the shore, and thereby forms an island, the island belongs
to such owner.

S 589. Ancient bed.] If a stream, navigable or not navigable, forms a
new course, abandoning its ancient bed, the owners of the land newly oc
cupied take, by way of indemnity, the ancient bed abandoned, each in
proportion to the land of which he has been deprived.
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CHAPTER II.
ACCESSION TO PERSONAL PROPERTY.

§ 590. Inseparably united.] When things belonging to different owners
have been united so as to form a single thing, and cannot be separated
without injury, the whole belongs to the owner of the thing which forms
the principal part, who must, however, reimburse the value of the residue
to the other owner, or surrender the whole to him.
§ 591. Dominant part defined.] That part is to be deemed the princi

pal, to which the other has been united only for the use, ornament or com
pletion of the former, unless the latter is the more valuable, and has been
united without the knowledge of its owner, who may, in the latter caseT
require it to be separated and returned to him, although some injury
should result to the thing to which it has been united.
§ 592. How determined.] If neither party can be considered the prin

cipal, within the rule prescribed by the last section, the more valuable, or,
if the values are nearly equal, the more considerable in bulk, is to be
deemed the principal part.
§ 593. Work and material.] If one makes a thing from materials be

longing to another, the latter may claim the thing on reimbursing the value
of the workmanship, unless the value of the workmanship exceeds the
value of the materials, in which case the thing belongs to the maker, on
reimbursing the value of the materials. ■

§ 594. Blended materials.] Where one has made use of materials
which in part belong to him and in part to another, in order to form a
thing of a new description, without having destroyed any of the materi
als, but in such a way that they cannot be separated without inconven
ience, the thing formed is common to both proprietors in proportion, as
respects the one, of the materials belonging to him, and as respects the
other, of the materials belonging to him and the price of his workman
ship.
§ 595. Admixtures.] When a thing has been formed by the admixture

of several materials of different owneis, and neither can be considered the
principal substance, an owner, without whose consent the admixture was
made, may require a separation, if the materials can be separated with
out inconvenience. If they cannot be thus separated, the owners acquire
the thing in common, in proportion to the quantity, quality and value of
their materials; but if the materials of one were far superior to those of
the others, both in quantity and value, he may claim the thing on reim
bursing to the others the value of their materials.
§ 590. Willful uses. The foregoing sections of this article are not ap

plicable to cases in which one willfully uses the materials of another with
out his consent; but, in such cases, the product belongs to the owner of
the material, if its identity can be traced.
§ 587. Alternative of kind ok value.] In all cases where one, whose

material has been used without his knowledge, in order to form a product
of a different, description, can claim an interest in such product, he has an
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option to demand either restitution of his material, in kind, in the same
quantity, weight, measure, and quality, or the value thereof; or where he
is entitled to the product, the value thereof in place of the product.
§ 598. Damages also.] One who wrongfully employs materials belong

ing to another, is liable to him in damages', as well as under the foregoing
provisions of this chapter.

TITLE IV.
TRANSFER.

Chapter I. Transfer in general.
II. Transfer of real property.
III. Transfer of personal property.
IV. Recording transfer.
V. Unlawful transfers.

CHAPTER I.

TRANSFER IN GENERAL.

Article I. Definition of transfer.
II. What may be transferred.
III. Mode of transfer.
IV. Interpretation of grants.
V. Effect of transfer.

ARTICLE I.—Definition of transfer.
£ 599. Definition.] Transfer is an act of the parties, or of the law, by

which the title to property is conveyed from one living person to another.
§600. Consideration when unnecessary.] A voluntary transfer is an

executed contract, subject to all rules of law concerning contracts in gen
eral: except that a consideration is not necessary to its validity.

ARTICLE II.—What may be transferred.
§601. Any property.] Property of any kind maybe transferred, ex

cept as otherwise provided by this article.
§ 602. Not transferable.] A mere possibility, not coupled with an in

terest, cannot be transferred.
§ 603. Only to principal owner.] A mere right of re-entry, or of repos

session for breach of a condition subsequent, cannot be transferred to any
one except the owner of the property affected thereby.

ARTICLE III.—Mode of transfer.
§604. Writing only when required.] A transfer may be made without

writing in every case in which a writing is not expressly required by
statute.
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§60D. Grant defined.] A transfer in writing is called a grant, or con
veyance, or bill of sale. The term '• grant " in this and the next two arti
cles includes all these instruments, unless it is specially applied to real
property.
| 606. Effect jsy delivery.] 'A grant takes effect so as to vest the inter

est intended to be transferred only upon its delivery by the grantor.
§607. Presumed date.] A grant duly executed is presumed to have

been delivered at its date.
§ 608. To c.rantee ausolute.] A grant cannot be delivered to the grantee

conditionally. Delivery to him or to his agent as such is necessarily ab
solute, and the instrument takes effect thereupon discharged of any con
dition on which the delivery was made.
§ 609. Escrow.] A grant may be deposited by the grantor with a third

person, to be delivered on the performance of a condition, and, on delivery
by the depositary, it will take effect. While in the possession of the third
person, and subject to condition, it is called an escrow.
§ 610. Kedeuvery .not transfer.] Redelivering a grant of real property

to the grantor, or cancelling it, does not operate to retransfer the title.

§ 611. Constructive delivery.] Though a grant be not actually deliv
ered into the possession of the grantee, it is yet to be deemed construct
ively delivered in the following cases:

1. Where the instrument is, by the agreement of the parties at the time
of execution, understood to be delivered, and under such circumstances
that the grantee is entitled to immediate delivery; or,

2. Where it is delivered to a stranger for the benefit of the grantee, and
his assent is shown or may be presumed.

ARTICLE IV.— Interpretation; of <.rants.

§ 612. Like contracts.] Grants are to be interpreted in like manner
with contracts in general, except so far as is otherwise provided by this
article.
§613. Relative force of tarts.] A clear and distinct limitation in a

grant is not controlled by other words less clear and distinct.

§ 614. Recitals clear doubts.] If the operative words of a grant are
doubtful, recourse may be had to its recitals to assist the construction.
§615. Interpretation.] A grant is to be interpreted in favor of the

grantee, except that a reservation in any grant, and every grant by a
public officer or body, as such, to a private party, is to be interpreted in
favor of the grantor.

£ 616. Former part prevails.] If several parts of a grant are absolutely
irreconcilable, the former part prevails.

§ 617. Without issuf:—defined. ] Where a future interest is limited by

a grant to take effect on the death of any person without heirs, or heirs of
his body, or without issue, or in equivalent words, such words must be
taken to mean successors or issue living at the death of the person named
as ancestor.

n
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£618. RKyinsrrKs ok kkk.] Words of inheritance or succession are not
requisite to transfer a fee in real property.

ARTICLE V.—Effect of transfer.
^ 619. Vkst uttal titlk.] A transfer vests in the transferee all the

actual title to the thing transferred which the transferrer then has, unless
a different intention is expressed or is necessarily implied.

£ 6-20. Tmxo incudes incident.] The transfer of a thing transfers also
all its incidents unless expressly excepted: but the transfer of an incident,
to a thing does not transfer the thing itself.
f 621. Party not named.] A present interest, and the benefit of a con

dition or covenant respecting property, may be taken by any natural per
son under a grant, although not named a party thereto.

CHAPTER II.
TRANSFER OK REAL PROPERTY.

Artici.k I. Mode of Transfer.
II. Effect of Transfer.

ARTICLE I.—Mode of transfer..
§622. By law or wiciTiNti.J An estate in real property, other than an

estate at will or for a term not exceeding one year, can be transferred only
by operation of law, or by an instrument in writing, subscribed by the
party disposing of the same, or by his agent, thereunto authorized by
writing.

S 023. Si'.al ahomsiikii—crook.] The execution of a grant of such estate
in real property, if it is not duly acknowledged, must, to entitle the grant
to be recorded, be proved by a subscribing witness or as otherwise pro
vided in section 048. The absence of the seal of any grantor or his agent
from any grant of an estate in real property heretofore or hereafter made,
shall not invalidate or in any manner impair the same.

£ 024. Form of <;rant.] A grant of an estate in real property may be
made, in substance, as follows:
This Kraut, marie the clay of , in the year , between A. B.,

of , of the tirst part, and C. D., of , of the second part,
witnesseth: That the party of the first part hereby giants to the party of the second part, in
consideration of dollars, now received, all tho real property situated in
• , and bounded (or described) as follows:

AVitness the hand of the party of the first part.
A. B.

sj 025. Married woman.] No estate in the real property of a married
woman passes by any grant purporting to be executed or acknowledged
by her, unless the grant or instrument is acknowledged by her in the man
ner prescribed by section 060.

«J 020. Power ok attorney ijy same.] A power of attorney of a married
woman, authorizing the execution of an instrument transferring an estate
in her separate real property, has no validity for that purpose until ac
knowledged by her in the manner prescribed in section 060.
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2. When an attorney in fact executes an instrument transferring an es
tate in real property he must subscribe the name of his principal to it,

and his own name as attorney in fact.

ARTICLE II.—Effect of transfer.
§ 627. All easements pass.] A transfer of real property passes all case

ments attached thereto, and creates in favor thereof an easement to use
other real property of the person whose estate is transferred, in the same
manner and to the same extent, as such property was obviously and per
manently used by the person whose estate is transferred, for the benefit
thereof, at the time when the transfer was agreed upon or completed.

§ 628. Warrantees implied by grant.] From the use of the word
"grant"' in any conveyance by which an estate of inheritance or fee sim
ple is to be passed, the following covenants, and none other, on the part
of the grantor for himself and his heirs to the grantee, his heirs, and as
signs, are implied, unless restrained by express terms contained in such
conveyance:

1. That previous to the time of the execution of such conveyance, the
grantor has not conveyed the same estate, or any right, title or interest
therein, to any person other than the grantee.
2. That such estate is, at the time of the execution of such conveyance,

free from incumbrances done, made, or suffered by the grantor, or any
person claiming under him. Such covenants may be sued upon in the
same manner as if they had been expressly inserted in the conveyance.

£ 629. Effect defined.] Every grant of an estate in real property is

conclusive against the grantor and every one subsequently claiming under
him, except a purchaser or incumbrancer who, in good faith, and for a
valuable consideration, acquires a title or lien by a instrument that is first
duly recorded.

§ 630. Valid pro tanto.] A grant, made by the owner of an estate for
life or years, purporting to transfer a greater estate than he could law
fully transfer, does not work a forfeiture of his estate, but passes to the
grantee all the estate which the grantor could lawfully transfer.
§631. Title to highway.] A transfer of land, bounded by a highway,

passes the title of the person whose estate is transferred to the soil of the
highway in front to the centre thereof, unless a different intent, appears
from the grant.

§ 632. Tenants' rights.] Grants of rents, or of reversions, or of remain
ders are good and effectual without attornments of the tenants, but no
tenant, who, before notice of the giant, shall have paid rent to the gran
tor must suffer any damage thereby.

§ 633. Presumptions —constructions —liens.] Lineal and collateral war
rantees, with all their incidents are abolished; but the heirs and devisees
of any person who has made any covenant or agreement in reference to
the title of, in, or to any real property, are answerable upon such cove
nant or agreement to the extent of the land descended or devised to them,
in the cases and in the maner prescribed by law.
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2. A fee simple title is presumed to be intended to pass by a grant of
real property, unless it appears from the grant that a lesser estate was
intended.
3. An instrument purporting to be a grant of real property, to take

effect Upon condition precedent, passes the estate upon the performance of
the condition.
4. Where a person purports by proper instrument to grant real prop

erty in fee simple, and subsequently acquires any title or claim of title
thereto, the same passes by operation of law to the grantee, or his suc
cessors.
5. Where a grant is made upon condition subsequent, and is subse

quently defeated by the non-performance of the condition, the person
otherwise entitled to hold under the grant, must reconvey the property to
the grantor or his successors, by grant, duly acknowledged for record.
6. The term "incumbrances" includes taxes, assessments, and all liens

upon real property.

CHAPTER III.
TRANSFERS OF PERSONAL PROPERTY.

Article I. Mode of transfer.
II. What operates as a transfer.
III. Gifts.

ARTICLE I.—Modi: of transfer.
j 6134. Trusts and ships.] An interest in . ship, or in an existing trust,

can be transferred only by operation of law, or by a written instrument,
subscribed by the person making the transfer, or by his agent.
§ 635. Other personalty.] The mode of transferring other personal

property by sale, is regulated by the title on that subject in the third di
vision of this code.

ARTICLE II.—What operates as a transfer.
■S636. Present transfer.] The title to personal property, sold or ex

changed, passes to the buyer whenever the parties agree upon a present
transfer, and the thing itself is identified, whether it is separated from
other things or not.
§ 637. Future.] Title is transferred by an executory agreement for the

sale or exchange of personal property, only when the buyer haB accepted
the thing, or when the seller has completed it, prepared it for delivery,
and offered it to the buyer, with intent to transfer the title thereto, in the
manner prescribed by the chapter upon offer of performance.

§ 638. By agent.] Where the possession of personal property, to
gether with a power to dispose thereof, is transferred by its owner to an
other person, an executed sale by the latter while in possession, to a buyer

in good faith and in the ordinary course of business, for value, transfers
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to such buyer the title of the former owner, though he may be entitle to
rescind, and does rescind the transfer made by him.

ARTICLE III.— Gifts.
§ 039. No <'<>.\sideration. ! A gift is a transfer of personal property,

made voluntarily and without consideration.
§ 040. Delivery necessary. ] A verbal gift is not valid, unless the means

of obtaining possession and control of the thing are given, nor, if it is
capable of delivery, unless there is an actual or symbolical delivery of the
thing to the donee.
§ 041. Irrevocable.] A gift, other than a gift in view of death, cannot

be revoked by the giver.
§ 642. In view of death.] A gift in view of death, is one which is made

in contemplation, fear, or peril of death, and with intent that it shall take
effect only in case of the death of the giver.
§ 643. Presumed —when.] A gift made during the last illness of the

giver, or under circumstances which would naturally impress him with an
expectation of speedy death, is presumed to be a gift in view of death.

>j 644. Revocable—limitation.] A gift in view of death may be revoked
by the giver at any time, and is revoked by his recovery from the illness,
or escape from the peril, under the presence of which it was made, or by
the occurrence of any event which would operate as a revocation of awill
made at the same time, but when the gift has been delivered to the donee,
the rights of a bona fide purchaser from the donee before the revocation
shall not be affected by the revocation.
§ 045. Will does not affect.] A gift in view of death is not affected by

a previous will; nor by a subsequent will, unless it expresses an intention
to revoke the gift.
§ 040. Deemed a legacy.] A gift in view of death must be treated as a

legacy, so far as relates only to the creditors of the giver.

CHAPTER IV.
RECORDING TRAN8FERS.

Article I. What may be recorded.
II. Mode of recording.
III. Proof and acknowledgment of instruments.
IV. Effect of recording, or of the want thereof.

ARTICLE I.—Wiiat may he recorded.
§647. J i-moments—letters patent, etc.] Any instrument or judgment

affecting the title to or posession of real property may be recorded under
this chapter.
2. Judgments affecting the title to or possession of real property, au

thenticated by the certificate of the clerk of the court in which such judg
ments were rendered, maybe recorded without acknowledgment or further
proof.
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3. Letters patent from the United States may be recorded without ac
knowledgment or further proof.
§ 648. Prerequisites to record.] Before an instrument can be recorded,

unless it belongs to the class provided for in either sections 647 or 607, its
execution must be acknowledged by the person executing it, or, if executed
by a corporation, by its president or secretary, or proved by a subscribing
witness, or as provided in sections 663 and 664, and the acknowledgment
or proof certified in the manner prescribed by article III of this chapter.

§ 649. Proved instrument filed.] An instrument proved and certified
pursuant to sections 663 and 664 may be recorded in the proper office, if

the original is at the same time deposited therein to remain for public
inspection, but not otherwise.

§ 630. Creditor's trusts and liens.] Transfers of property in trust for
the benefit of creditors, and transfers of or liens on property, by way of
mortgage, are required to be recorded in the cases specified in the title on
special relations of debtor and creditor, and the chapter on mortgages,
respectively.

ARTICLE II.—MODE OF RECORDING.

.S 651. Where and when.] Instruments entitled to be recorded must be
recorded by the register of deeds of the county in which the real property
affected thereby is situated. The register must, in all cases, indorse the
amount of his fee for the recording on the instrument recorded.

2. An instrument is deemed to be recorded when, being duly acknowl
edged or proved and certified, it is deposited in the register's office, with
the proper officer, for record.

;j 632. Separate classes.] Grants, absolute in terms, are to be recorded

in one set of books, and mortgages in another.
£653. Registers' duties.] The duties of register of deeds, in respect to

recording instruments, are prescribed by statute.
§654. Of vessels.] The mode of recording transfers of vessels, regis

tered under the laws of the United States, is regulated by acts of congress.

ARTICLE III.—Proof and acknowledgment of instruments.

£ 053. Within territory.] The proof or acknowledgment of an instru
ment may be made at any place within this territory, before a justice,
clerk of the supreme court, or notary public.

| G56. Within jurisdiction.] The proof or acknowledgment of an in
strument may be made in this territory within the judicial district, county,
subdivision, or city for which the officer was elected or appointed, before
either:
One— A judge or clerk of a court of record; or,
Two—A mayor of a city; or,
Three—A register of deeds; or.
Four—A justice of the peace.

£ 657. Within united states.] The proof or acknowledgment of an in
-22
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atrument may bo made without the territory, but within the United States,
and within the jurisdiction of the officer, before either:
One—A justice, judge, or clerk of any court of record of the United

States.
Two—A justice, judge, or clerk of any court of record of any state or

territory; or,
Three—A notary public: or,
Four—Any other officer of the state or territory where the acknowledg

ment is made, authorized by its laws to take such proof or acknowledg
ment.
Five—-A commissioner appointed for the purpose by the governor of

this territory, pursuant to the political code.
§ G58. Fokkiun.] The proof or acknowledgment of an instrument may

be made without the United States before either:
One—A minister, commissioner, or charge d'affaires of the United

States, resident and accredited in the country where the proof or acknowl
edgment is made: or,
Two— A consul, vice-consul, or consular agent of the United States,

resident in the country where the proof or acknowledgment is made; or,
Three —A judge of a court of record of the country where the proof or

acknowhd;ment is made; or,
Four—A notary public of such country.
When any of the officers mentioned in this article are authorized by

law to appoint a deputy, the acknowledgment or proof may be taken by
such deputy, in the name of his principal.
§659. R>:ycisrrKs of ACK.vowLKiKJMF.xr.] The acknowledgment of an in

strument must not be taken, unless the officer taking it knows, or has sat
isfactory evidence, on the oath or affirmation of a credible witness, that
the person making such acknowledgment is the individual who is de
scribed in and who executed the instrument; or, if executed by a corpo
ration, that the person making such acknowledgment is the president or
secretary of such corporation.
§ GOO. Mauiukd wumax.J The acknowledgment of a married woman to

an instrument purporting to be executed by her, must not be taken, unless
she is made acquainted by the officer with the contents of the instrument
on an examination without the hearing of her husband; nor certified, un
less she thereupon acknowledges to the officer that she executed the in
strument freely, and that she does not wish to retract such execution.
§001. Same.] A conveyance by a married woman has the same effect

as if she were unmarried, and may be acknowledged in the same manner,
except as mentioned in the last section; but such conveyance has no va
lidity until so acknowledged.

£ 662. By whom i-uoved.J Proof of the execution of an instrument,
when hot acknowledged, ma}' be made either:
One—By the party executing it, or either of them; or,
Tvvo—By a subscribing witness; or,
Three—By other witnesses, in cases mentioned in sections 003 and 604.



Transfer. ■ Civil codk. 33'.)

1. If by a subscribing witness, such witness must be personally known
to the officer taking the proof to be the person whose name is subscribed
to the instrument as a witness, or must be proved to be such by the oath
of a credible witness.

'2. The subscribing witness must prove that the person whose name is
subscribed to the instrument as a party is the person described in it, and
that such person executed it, and that the witness subscribed his name
thereto as a witness.
£663. IlAxmvKmxi; —wjikx.] The execution of an instrument may be

established by proof of the handwriting of the party and of a subscribing
witness, if there is one, in the following cases:
One—When the parties and all the subscribing witnesses are dead; orT
Two— When the parties and all the subscribing witnesses are non-res

idents of the territory; or,
Three—When the place of their residence is unknown to the party de

siring the proof, and cannot be ascertained by the exercise of due dili
gence: or,
Four—When the subscribing witness conceals himself, or cannot be

found by the officer by the exercise of due diligence in attempting to serve
the suhpu-nn or attachment; or.
Five— In case ot the continued failure or refusal of the witness to testify.

for the >pace of one hour, after his appearance.

£ 064. Facts kkoi ii;ki>] The evidence taken under the preceding sec-
lion must satisfactorily prove to the officer the following facts:
One—The existence of one or more of the conditions mentioned there

in: and.
Two—That tin' witness testifying knew the person whose name purports

to be subscribed to the instrument as a party, and is well acquainted with
his signature, and that it is genuine: and,
Three— That the witness testifying personally knew the person who sub

scribed the instrument as a witness, and is well acquainted with his sig
nature, and that it is genuine; and,
Four—The place of lesidence of the witness.

j 0(>f>. C'oxtkxts ot• ckktikh atk ] An officer taking proof of the execu
tion of an instrnmnnt must, in his certificate indorsed thereon or attached
thereto, set forth all the matters required hy law to be done or known by
him, or proved before him. on the proeeeling, together with the names of
all the witnesses examined before him, their places of residence respect
ively, and the substance of their evidence.

£ OGCi. Fokms ok ckkiifkatk.] An officer taking the acknowledgment of
an instrument must indorse thereon or attach thereto a certificate substan
tially in the forms hereinafter prescribed; and such certificate of acknowl
edgment, unless it is otherwise in this article provided, must be substan
tially in the following form: "

1. TEICRITORY OK Oil STATU OK |

County of )
s

<ln this day of , in the year before me personally appeared , known
to me (or proved to me on the oath of ) to be the person who is described in, and who
executed the within instrument, and acknowledged to me that he lor they; executed the same.
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2. The certificate of acknowledgment of an instrument executed by a

corporation must be substantially in the following form:
Territory of , )

County of )
On this day of , iu the year , before me (here insert the name and qual

ity ef the officer), personally appeared , known to me (or proved to me on the oath
of ) to be the president (or the secretary) of the corporation that is described in and
that executed the within instrument, and acknowledged to me that such corporation executed
the same.

3. The certificate of acknowledgment by a married woman must be sub
stantially in the following form:
Territory of , )

County of )
ss

On this day of in the year , before me (hero insert the name and qual
ity of the officer,) personally appeared , known to me (or proved to me on tl»a oath of

) to be the person who is described as a married woman in, and whose namo is sub
scribed to the within instrument; and upon an examination, without the hearing of her hus
band, I made her acquainted with the contents of the instrument, and thereupon she acknowl
edged to me that she executed the same freely, aud that she does not wish to retract such ex
ecution.

4. The certificate of acknowledgment by an attorney in fact, must be
substantially in the following form:
Territory of , )

County of j"
On this day of , in the year. . . ., before me (here insert the name and quality

of the officer) personally appeared. . . .Jknown to me (or proved to me on the oath of. . . .) to be the
person who is described iu, and whose name is subscribed to the within instrument as the at
torney in fact of , and acknowledged to me that ho subscribed the name of -
thereto as principal, and his own name as attorney iu fact.

J5
. Officers taking and certifying acknowledgments or proof ef instru

ments for record, must authenticate their certificates by affixing thereto
their signatures, followed by the names of their offices; also their
seals of office, if by the laws of the territory, state, or country where
the acknowledgment or proof is taken, or by authority of which they are
acting, they are required to have official seals. Judges and clerks of courts
of record must authenticate their certificates as aforesaid, by affixing
thereto the seal of their proper court; and mayors of cities by the seai
thereof.
0. The certificate of proof or acknowledgment, if made before a,justice

of the peace, when used in any county other than that in which he resides,
must be accompanied by a certificate under the hand and seal of the clerk
of the district court, orof any other county court of record, of the county
in which the justice resides, setting forth that such justice, at the time of
taking such proof or acknowledgment, was authorized to take the same,
and that the clerk is acquainted with his handwriting, and believes thai
the signature to the original certificate is genuine.

>
? COT. A<tio.\ t<> couhkct.] 1. When the acknowledgment or proof of

execution of an instrument is properly made, but defectively certified, any
party interested may have an action in the district court to obtain a judg
ment correcting the certificate.
2. Any person interested under an instrument entitled to be proved for

record, may institute an action in the district court against the proper
parties to obtain a judgment proving such instrument.
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3. A certified copy of the judgment in a proceeding instituted under
either of the two preceding subdivisions, showing the proof of the in
strument, and attached thereto, entitles the instrument to record, with like
effect as if acknowledged.
§ 668. Powers of officer.] Officers authorized to take the proof of in

struments are authorized in such proceedings:
One—To administer oaths or affirmations.
Two—To employ and swear interpreters.
Three—To issue subpoenas, and to punish fur contempt, as provided in

the code of civil procedure in regard to the means of producing witnesses.
£660. Former laws apply'] The legality of the execution, acknowledg

ment,, proof,, form, or record of any conveyance or other instrument made
before- this- amended code goes into effect, executed, acknowledged, proved
or *e«-OBded, is not affected by anything contained in this chapter, but de
pends for its validity and legality, except as to seals, upon the laws in
force when the act was performed.
£ 670. Record and effect of former deeds.] All conveyances of real

property made before this amended code goes into effect, and acknowl
edged or proved according to the laws in force at the time of such making
and acknowledgment or proof, h?.ve the same force as evidence, and may
be recorded in the same manner and with like effect, as conveyances exe
cuted arnd acknowledged in pursuance of this chapter.

ARTICLE IV.—Efkect of recording, or the want thereof.
§611. First record valid.] Every conveyance of real property, other

than a lease for a term not exceeding one year, is void as against any
subsequent purchaser or incumbrancer, including an assignee of a mort
gage, lease, or other conditional estate, of the same property, or any part
1hereofr in good faith and for a valuable consideration, whose conveyance
is first duly recorded.
$672. Conveyance defined.] The term "conveyance,*" as. used in the

last section, embraces every instrument in writing by which any estate or
interest in real property is created, aliened, mortgaged or incumbered, or
by which the title to any real property may be affected; except wills, ex
ecutory contracts for the sale or purchase of real property, and powers of
attorney.
jj 673. REorisriE of revocation'.] No instrument containing a power to

ronvey or execute instruments affecting real property, which has been re
corded, is revoked by any act of the party by whom it was executed, un
less the instrument containing such revocation is also acknowledged or
proved, certified and recorded in the same office in which the instrument
containing the power was recorded.
J 674. Effect of proved instruments.] The recording and deposit of an

instrument proved and certified according to the provisions of sections
(4% ©62, 663 and 664, are constructive notice of the execution of such in
strument to all purchasers and incumbrancers subsequent to the record
ings but the proof, recording and deposit do not entitle the instrument or
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the record thereof, or the transcript of the record, to be read in evidence.
§675. Unrecorded— now valid.] An unrecorded instrument is valid as

between the parties thereto and those who have notice thereof.

CHAPTER V.

I'ULAWFUL TRANSFERS.

§ 076. Fraudulent —void.] Every instrument other than a will, affect
ing an estate in real property, including every charge upon real property,
or upon its rents or profits, made with intent to defraud prior or subse
quent purchasers thereof, or incumbrancers thereon, is void as against
every purchaser or incumbrancer, for value, of the same property, or the
rents or profits thereof.
§ 677. Notice avoids fraud.] No instrument is to be avoided under the

last preceding section, in favor of a subsequent purchaser or incumbrjui-
cer having notice thereof at the time his purchase was made or his lieu
acquired, unless the person in whose favor the instrument was made, was
privy to the fraud intended.
§678. Constructive revocation.] Where a power to revoke or modify

an instrument affecting the title to, or the enjoyment of, an estate in real
property is reserved to the grantor, or given to any other person, a sub
sequent grant of or charge upon the estate, by the person having the pow
er of revocation, in favor of a purchaser or incumbrancer for value, oper
ates as a revocation of the original instrument, to the extent of the power,
in favor of such purchaser or incumbrancer.
§ 679.* Power deemed executed.] Where a person having a power of

revocation, within the provisions of the last section, is not entitled to ex
ecute it until after the time at which he makes such a grant or charge as is
described in that section, the power is deemed to be executed as soon as
he is entitled to execute it.

§ 680. Good faith protected.] The rights of a purchaser or incum
brancer in good faith and for value are not to be impaired by any of the
foregoing provisions of this chapter.
§681. Adverse possession.] Every grant of real property, other than

one made by the territory, or under a judicial sale, is void, if at the time
of the delivery thereof, such real property is in the actual possession of a
person claiming under a title adverse to that of the grantor.
§682. Other unlawful transfers.] Other provisions concerning unlaw

ful transfers are contained in part 2 of the fourth division of this code,
concerning the special relations of debtor and creditor.
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TITLE V.
WILL.

Chaitek I. Execution and revocation of wills..
II. Interpretation of wills.
III. General provisions relating to wills.

CHAPTER I.

EXECUTION AND KKVOCATION OF WILL.

js 083. Who may makk —othkk propkhty.] Every person over the age of
eighteen years, of sound mind, may, by last will, dispose of all his estate,
real and personal, and such estate not disposed of by will is succeeded to
as provided in title YI of this part, being chargeable in both cases with
the payment of all the decedent's debts, as provided in the code of civil
procedure.
£684. Makkied woman — Kyi: at. kkiiit.] A married woman may dispose

of all her separate estate by will, without the consent of her husband, and
may alter or revoke the will in like manner as if she were single. Her
will must be executed and proved in like manner as other wills.
§ 685. Undue influence.] A will or part of a will procured to be made

by duress, menace, fraud or undue influence, may be denied probate; and
a revocation, procured by the same means, may be declared void.
*j 686. What disposable.] Every estate and interest in real or personal

property, to which heirs, husband, widow, or next of kin might succeed,
may be disposed of by will.
£ 687. To whom.] A testamentary disposition may be made to any

person capable by law of taking the property so disposed of, except that
no corporation can take under a will, unless expressly authorized by its
charter or by statute so to take.
§688. Nuncupative will.] To make a nuncupative will valid, and to

entitle it to be admitted to probate, the following requisites must be ob
served :

One—The estate bequeathed must not exceed in value the sum of one
thousand dollars.
Two— It must be proved by two witnesses who were present at the

making thereof, one of whom was asked by the testator at the time to
bear witness that such was his will, or to that effect.
Three—The decedent must, at the time, have been in actual military ser

vice in the field, or doing duty on shipboard at sea, and in either case in
actual contemplation, fear or peril of death, or the decedent must have
been at the time in expectation of immediate death from an injury received
the same day.
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§ 689. Mutual will— it f.vocation.] A conjoint or mutual will is valid,
but it may be revoked by any of tlie testators in like manner with any
other will.
§ 690. Probate ok conditional will.] A will, the validity of which is

made by its own terms conditional, may be denied probate, according to
the event, with reference to the condition.

^ 691. Execution of wills—olographic] An olographic will is one that
is entirely written, dated and signed by the hand of the testator himself.
It is subject to no other form, and may be made in or out of this territory
and need not be witnessed.
2. Every will, other than a nuncupative will, must be in writing; and

every will, other than an olographic will, and a nuncupative will, must be
executed and attested as follows:
1. It must be subscribed at the end thereof by the testator himself, or

some person, in his presence, and by his direction, must subscribe his
name thereto.
2. The subscription must be made in the presence of the attesting wit

nesses, or be acknowledged by the testator to them, to have been made by
him or by his authority.

'3. The testator must, at the time of subscribing or acknowledging the
same, declare to the attesting witnesses that the instrument is his will:
and,
4. There must be two attesting witnesses, each of whom must sign his

name as a witness, at the end of the will, at the testator's request, and in
his presence.

;$ 692. Not in whiting.] A nuncupative will is not required to be in
writing, nor to be declared or attested with am' formalities.

£ 093. Method ok witnessing will.] A witness to a written will must
write, with his name, his place of residence; and a person who subscribes
the testator's name, by his direction, must write his own name as a wit
ness to tin; will. But a violation of this section does not affect the validity
of the will.

S 694. Codicil—effect.] The execution of a codicil, referring to a pre
vious will, has the effect to republish the will, as modified by the codicil.
§ 69f>. Law ok thi: place govkkns ] A will of real or personal property,

or both, or a revocation thereof, made out of this territory by a person
not having his domicile in this territory, is as valid when executed accord
ing to the law of the place in which the same was made, or in which the
testator was at the time domiciled, as if it were made in this territory,
and according to the provisions of this chapter.

>>690. Mist uk followed. | No will or revocation is valid unless executed
either according to the provisions of this chapter, or according to the law
of the place in which it was made, or in which the testator was at the time
domiciled.

S 097. Change ok domicile.] Whenever a will or a revocation thereof, is
duly executed according to the law of the place in which the same was
made, or in which the testator was at the time domiciled, the same is reg
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dated as to the validity of its execution, by the law of such place, not
withstanding that the testator subsequently changed his domicile to a
place, by the law of which such will would be void.
§61)8. Deposited wills.] Every probate judge must deposit in his office,

any will delivered to him for that purpose, and give a written receipt to
the depositor; and must inclose such will in a sealed wrapper, so that it
cannot be read, and indorse thereon the name of the testator, his residence,
and the date of the deposit: and such wrapper must not be opened until
its delivery under the provisions of the next section.
§ G'JO. How i)isi"osed of.J A will deposited under the provisions of the

last section, must be delivered only:
1. To the testator in person.

"2
. Upon his written order, duly proved by the oath of a subscribing

witness.

3. After his death, to the person, if any, named in the indorsement on
the wrapper of the will; or.

4. Tf there is no such indorsement, and if the will was not deposited
with the probate judge having jurisdiction of its probate, then to the pro
bate judge who has jurisdiction.

§ 700. Probate judge opens.] The probate judge with whom a will is

deposited, or to whom it is delivered, must, after the death of the testator,
publicly open and examine the will and tile it in his office, there to remain
until duly proved, or to deliver it to the probate judge having jurisdiction
of its probate.

§ 701. Pkook ok lost will.] A lost or destro}red will of real or personal
propeity, or both, may be establtshed in the cases provided in the pro
bate code, or any act in force on that subject.
§702. Revocation ok wills. | Except in the cases in this chapter men

tioned, no written will, nor any part thereof, can be revoked or altered,
otherwise than:

1. By a written will, or other writing of the testator, declaring such re
vocation or alteration, and executed with the same formalities witli which

a will should be executed by such testator; or,

2. By being burnt, torn, canceled, obliterated or destroyed, with the
intent and for the purpose of revoking the same, by the testator himself,
or by some person in his presence and by his direction.
§703. Proof ok destruction.] When a will is canceled or destroyed by

any other person than the testator, the direction of the testator, and the
fact of such injury or destruction must be proved by two witnesses.

§ 704. Partial erasure.] A revocation by obliteration on the face of
the will may be partial or total, and is complete if the material part is so
obliterated as to show an intention to revoke; but where, in order to effect
anew disposition the testator attempts to revoke a provision of the will

by altering or obliterating it on the face thereof, such revocation is not
valid unless the new disposition is legally effected.
§705. Duplicates—revocation.] The revocation of a will, executed in

duplicate, may be made by revoking one of the duplicates.
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§ 706. Wills valid.] A prior will is not revoked by a subsequent will,

unless the latter contains an express revocation, or provisions wholly in
consistent with the terms of the former will; but in other cases the prior
will remains effectual so far as consistent with the provisions of the sub
sequent will.
§ 707. Revivor not presumed.] If, after making a will, the testator duly

makes and executes a subsequent will, the destruction, canceling or revo
cation of the latter does not revive the former, unless it appears by the
terms of such revocation that it was his iutention to remove the former
will, or unless after such destruction, canceling or revocation, he duly re
publishes the prior will.
§708. Issue, ok wife, aftkk will maue.] 1. If, after having made a will T

the testator marries and has issue of such mairiage, born either in his life
time or after his death, and the wife or issue survives him, the will is re
voked, unless provision has been made for such issue by some settlement,
or unless such issua aie provided for in the will, or in such way mentioned
therein as to show an intention not to make such provision; and no other
evidence to rebut the presumption of such revocation can be received.
2. If, after making a will, the testator marries, and the wife survives the

testator, the will is revoked, unless provision has been made for her by mar
riage contract, or unless she is provided for in the will, or in such way men
tioned therein as to show an intention not to make such provision: and no
other evidence to rebut the presumption of revocation must be received.
§ 709. Woman's marriage revokes will] A will executed by an unmar

ried woman is revoked by a subsequent marriage, and is not revived by
the death of her husband.
§ 710. Devised i'ropkrty solo—effect.] An agreement made by a testa

tor, for the sale or transfer of property disposed of by a will previously
made, does not revoke such disposal; but the property passes by the willT
subject to the same remedies on the testator's agreement, for a specific per
formance or otherwise, against the devisees or legatees, as might be had
against the testator's successors, if the same had passed by succession.
£711. Incumbrance not RKvorATiox.] A charge or incumbrance upon

any estate, for the purpose of securing the payment of money or the per
formance of any covenant or agreement, is not a revocation of any will
relating to the same estate which was previously executed: but the devise
and legacies therein contained must pass subject to such charge or incum
brance.
§ 712. Partial disposal after will. | A conveyance, settlement, or other

act of a testator, by which his interest in a thing previously disposed of
by his will is altered, but not wholly divested, is not a revocation; but the
will passesthe property which would otherwise devolve by succession.
§713. When sum act revokes.] If the instrument, by which an alter

ation is made in the testator's interest in a thing previously disposed of
by his will, expresses his intent that it shall be a revocation, or if it con
tains provisions wholly inconsistent with the terms and nature of the
testamentary disposition, it operates as a invocation thereof, unless such
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inconsistent provisions depend on a condition or contingency, by reason
of which they do not take effect.

S 714. Codicils.] The revocation of a will revokes all its codicils.
§ 715. Succession supplements will.] Whenever a testator has a child

born after the making of his will, either injhis lifetime or after his death,
and dies leaving snch child unprovided for by any settlement, and neither
provided for nor in any way mentioned in his will, the child succeeds to
the same portion of the testator's real and personal property, that he
would have succeeded to if the testator had died intestate.
1. When any testator omits to provide in his will for any of his chil

dren, or for the issue of any deceased child, unless it appears that such
omission was intentional, such child, or the issue of such child, must have
the same share in the estate of the testator as if he had died intestate,
and succeeds thereto as provided in the preceding section.
2. When any share of the estate of a testator is assigned to a child

born after the making of a will, or to a child, or the issue of a child,
omitted in the will as hereinbefore mentioned, the same must first be taken
from the estate not disposed of by the will, if any; if that is not sufficient,,
so much as may be necessary must be taken from all the devisees or lega
tees, in proportion to the value they may respectively receive under the
will, unless the obvious intention of the testator in relation to some spe
cific devise or bequest, or other provision in the will, would thereby be
defeated; in such case such specific devise, legacy or provision, may be
exempted from such apportionment, and a different apportionment, con
sistent with the intention of the testator, may be adopted.
3. If such children, or their descendants, so unprovided for, had an>

« qual proportion of the testator's estate bestowed on them in the testa
tors lifetime, by way of advancement, they take nothing in virtue of the
provisions of the three preceding subdivisions.
4. Every devise of land in any will conveys all the estate of the devisor

therein, which he could lawfully devise, unless it clearly appears by the
will that he intended to convey a less estate,

<;710. Devisee's descendants take.] When any estate is devised to any
child, or other relation of the testator, and the devisee dies before the
testatoi, leaving lineal descendants, such descendants take the estate so-
given by the will, in the same manner as the devisee would have done had
he survived the testator.
.§717. Gmt to a witness void.] All beneficial devises, legacies or gifts

whatever, made or givvu in any will to a subscribing witness thereto, are
void unless there are two other competent subscribing witnesses to the
same; but a mere charge on the estate of the testator for the payment of
debts does not prevent his creditors from being competent witnesses to
the will.

S 718. Not if entitled —competency.] If a witness to whom any bene
ficial devise, legacy or gift, void by the preceding section, is made, would
have been entitled to any share of the estate of the testator, in case the
will should not be established, he succeeds to so much of the share as
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would be distributed to him, not exceeding the devise or bequest made to
him in the will, and he may recover the same of the other devisees or leg
atees named in the will, in proportion to and out of the parts devised or
bequeathed to them.
1. If the subscribing witnesses to a will are competent at the time of at

testing its execution, their subsequent incompetency, from whatever cause
it may arise, does not prevent the probate and allowance of the will, if it
is otherwise satisfactorily proved.
§ 719. Property acquired after will.] Any estate, right or interest in

lands acquired by the testator after the making of his will, passes thereby
and in like manner as if title thereto was vested in him at the time of
making the will, unless the contrary manifestly appears by the will to
have been the intention of the testator. Every will made in express
terms, devising, or in any other terms denoting the intent of the testator
to devise all the real estate of such testator, passes all the real estate
which such testator was entitled to devise at the time of his decease.

CHAPTER II.
INTEIU'KETATION OF WILLS, AND EFFECT OF VARIOUS PROVISIONS.

§ 720. Intention' prevails.] A will is to be construed according to the
intention of the testator. Where his intention cannot have effect to its
full extent, it must have effect as far as possible.
§721. Will excludes oral declaration. ] In case of uncertain!}', aris

ing upon the face of a.will, as to the application of any of its provisions,
the testators intention is to be ascertained from the words of the will, ta
king into view the circumstances under which it was made, exclusive of
his oral declarations.
§722. Rules of interpretation ] In interpreting a will, subject to the

laws of this territory, the rules prescribed by the following sections of
this chapter are to be observed, unless an intention to the contrary clear
ly appears.
§723. Construed together, ie several] Several testamentary instru

ments, executed by the same testator, are to be taken and construed to
gether as one instrument.
§ 724. Irreconcilable parts.] All the parts of a will are to be construed

in relation to each other, and so as if possible to form one consistent
whole, but where several parts are absolutely irreconcilable, the latter
must prevail.

72f>. 'Inaccuracies.] A clear and distinct devise or bequest cannot be
affected by any reasons assigned therefor, or by any other words not
equally clear and distinct, or by inference or argument from other parts of
the will, or by an inaccurate recital of or reference J:o its contents in an
other part of the will.
§ 720. Ambiguities.] Where the meaning of any part of a will is am

biguous or doubtful, it may be explained by any reference thereto, or re
cital thereof, in another part of the will.
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55727. Words in ordinary isk] The words of a will are to be taken in
their ordinary and grammatical sense, unless a clear intention to use them
in another sense can be collected, and that other can be ascertained.
§ 728. Constriction.] The words of a will are to receive an interpreta

tion which will give to every expression some effec*, rather than one which
shall render any of the expressions inoperative.
§ 729. Validity.] Of two modes of interpreting a will, that is to be pre

ferred which will prevent a total intestacy.
§ 730. Technical words.] Technical words in a will are to be taken in

their technical sense, unless the context clearly indicates a contrary inten
tion.
§ 731. Not necessary.] Technical words are not necessary to give effect

to any species of disposition by a will.
§732. Words of inheritance.] The term "heirs," or other words of in

heritance, are not requisite to devise a fee, and a devise of real property
passes all the estate of the testator, unless otherwise limited.
§ 733. Exk( iting i-owkk ] Real or personal property embraced in a

power to devise, passes by a will purporting to devise all the real or per
sonal property of the testator.
§ 734. General words.] A devise or bequest of all the testator's real or

personal property, in express terms, or in any other terms denoting his
intent to dispose of all his real or personal property, passes all the real
or personal property which he was entitled to dispose of by will at the
time of his death.
§ 735. Residie ok realty.] A devise of the residue of the testators real

property passes all the real property which he was entitled to devise at
the time of his death, not otherwise effectually devised by his will.
§ 73G. Of personalty.] A bequest of the residue of the testator's per

sonal property, passes all the personal property which he was entitled to
bequeath at the time of his death, not otherwise effectually bequeathed by
his will.
§ 737. Effect of certain terms.] A testamentary disposition to " heirs,"

''relations," "nearest relations," "representatives," "legal representa
tive*,"' or "personal representatives," or "family," "issue," "descend
ants," "• nearest," or " next of kin," of any person, without other words of
qualification, and when the terms are used as words of donation, and not
of limitation, vests the property in those who would be entitled to succeed
to the property of such person, according to the provisions of the
title on succession, in this code.
§ 7:i8. Words of donation.] The terms mentioned in the last section are

used as words of donation, and not limitation, when the property is given
to the person so designated, directly, and not as a qualification of an es
tate given to the ancestor of such person.
§ 739. Postponed possession.] Words in a will referring to death or sur

vivorship, simply, relate to the time of the testator's death, unless posses
sion is actually postponed, when they must be referred to the time of pos
session.
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§740. Class includes all.] A testamentary disposition to a class in

cludes every person answering the description at the testator's death: but
when the possession is postponed to a future period, it includes also all
persons coining within the description, before the time to which posses
sion is postponed.
§ 741. Conversion of realty.] When a will directs the conversion of real

property into money, such property and all its proceeds must be deemed
personal property, from the time of the testator's death.

§ 742. Unborn child included.] A child conceived before, but not born
until after a testator's death, or any other period when a disposition to a
■class vests in right or in possession, takes, if answering to the description
of the class.
§ 743. Imperfection not orally removed.] When, applying a will, it is

found that there is an imperfect description, or that no person or property
exactly answers the description, mistakes and omissions must be cor
rected, if the error appears from the context of the will or from extrinsic
evidence: but evidence of the declarations of the testator as to his inten
tion cannot be received.
§744. Vest at death.] Testamentary dispositions, including devises

and bequests to a person on attaining majority, are presumed to vest at
the testator's death.
§ 745. Disposal divested only when.] A testamentary disposition, when

vested, cannot be divested unless upon the occurrence of the precise con
tingency prescribed by the testator for that purpose.
§ 74G. Death causes failure.] If a devisee or legatee dies during the

lifetime of the testator, the testamentary disposition to him fails, unless
an intention appears to substitute some other in his place, except as pro
vided in section 716.

§ 747. Not of remainder.] The death of a devisee or legatee of a lim
ited interest, before the testator's death, does not defeat the interests of
persons in remainder, who survive the testator.
§ 748. Uncertain event.] A conditional disposition is one which de

pends upon the occurrence of some uncertain event, by which it is either
to take effect or be defeated.
§ 740. Condition precedent.] A condition precedent in a will, is one

which is required to be fulfilled before a particular disposition takes
effect.

§750. Unknown or unavoidable event.] Where a testamentary dispo
sition is made upon a condition precedent, nothing vests until the condi
tion is fulfilled; except where such fulfillment is impossible, in which case
the disposition vests, unless the condition was the sole motive thereof, and
the impossibility was unknown to the testator, or arose from an unavoid
able event subsequent to the execution of the will.
§ 751 . Substantial compliance.] A condition precedent in a will is to be

deemed performed when the testator's intention has been substantial!}-,
though not literally complied with.
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ii 752. Subsequent divestino.] A condition subsequent is where an estate
or interest is so given as to vest immediately, subject only to be divested
by some subsequent act or event.
§ 753. Owners in common.] A devise or legacy given to more than one

person, vests in them as owners in common.
§ 754. Guts do not reduce i.koaciks. ] Advancements or gifts are not to

lie taken as ademptions of general legacies, unless such intention is
expressed by the testator in writing.

CHAPTER III.
OKNEKAI. PROVISIONS.

>:755. Legacies clashed and defined.] Legacies are distinguished and
designated, accoiding to their nature, as follows:

1. A legacy of a particular thing, specified, and distinguished from all
others of the same kind belonging to the testator, is specitic; if such legacy
fails, resort cannot be had to the other propeity of the testator.
2. A legacy is demonstrative when the particular fund or personal prop

erty is pointed out. from which it is to be taken or paid; if such fund or
property fails, in whole or in part, resort may be had to the general assets,
as in case of a general legacy.
3. An annuity is a bequest of certain specilied sums periodically ; if the

fund or property out of which they are payable fails, resort may be had
to the general assets, as in case of a general legacy.
4. A residuary legacy embraces only that which remains after all the

bequests of the will are discharged.
5. All other legacies are general legacies.
j>75G. N<>n-kxemit property assets.] When a person dies intestate, all

his property, real and personal, without any distinction between them, is
chargeable with the payment of his debts, except as otherwise provided
in this code and the code of civil procedure.

^ 757. Order ok property for debts.] The property of a testator, except
as otherwise specially provided in this code and the code of civil proced
ure, must be resorted to for the payment of debts, in the following order:
One—The property which is expressly appropriated by the will for the

payment of the debts.
Two — Propeity not disposed of by the will.
Three —Property which is devised or bequeathed to a residuary legatee.
Four—Property which is not specifically devised or bequeathed; and
Five—All other property ratably. Before any debts are paid, the ex

penses of the administration and the allowance to the family must be paid
or provided for.

=s758. For legacies.] The property of a testator, except as otherwise
specially provided in this code and the code of civil procedure, must be
resorted to for the payment of legacies, in the following'order:
One—The property which is expressly appropriated by the will for the

payment of the legacies.
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Two—Property not disposed of by the will.
Three —Property which is devised or bequeathed to a residuary legatee.
Four—Property which is specifically devised or bequeathed.
§ 75'J. Pkkferred legacies.] Legacies to husband, widow or kindred of

any class, are chargeable only after legacies to persons not related to the
testator.
§ 760. Class only affected.] Abatement takes place in any class only

as between legacies of that class, unless a different intention is expressed
in the will. .
S761. Representative may sell.] In a specific devise or legacy, the

title passes by the will, but possession can only be obtained from the per
sonal representative; and he may be authorized by the probate court to
sell the property devised or bequeathed, in the cases herein provided.
§ 762. Proved devise impairs deed by heir.] The rights of a purehaser

or incumbrancer of real property, in good faith, and for value, derived
from any person claiming the same by succession, are not impaired by
any devise made by the decedent from whom succession is claimed, unless
the instrument containing such devise is duly proved as a will, and re
corded in the office of the probate court having jurisdictionthereof, or
unless written notice of such devise is filed with the probate judge of the
county where the real property is situated, within four years after the
devisor's death.
§ 763. Succession to limited devises.] Where specific legacies are for

life only, the first legatee must sign and deliver to the second legatee, or,
if there is none, to the personal representative, an inventory of the prop
erty, expressing that the same is in his custody for life only, and that, on
his decease, it is to be delivered and to remain to the use and for the ben-
fit of the second legatee, or to the personal representative, as the case
may be.

§ 764. Income after death.] In case of a bequest of the interest or in
come of a certain sum or fund, the income accrues from the testator's
death.
§ 165. Satisfied before death.] A legacy, or a gift in contemplation,

fear or peril of death, may be satisfied before death.
§ 766. Die in one year.] Legacies are due and deliverable at the ex

piration of one year after the testator's decease. Annuities commence at
the testator's decease.
§ 767. Interest after die.] Legacies bear interest from the time when

they are due and payable, except that legacies for maintenance, or to the
testator's widow, bear interest from the testator's decease.
§ 768. Intention controls.] The four preceding sections are in all cases

to be controlled by a testator's express intention.
§ 769. Unnamed executor entitled.] Where it appears, by the terms of

a will, that it was the intention of the testator to commit the execution
thereof and the administration of his estate to any person as executor,
such person, although not named executor, is entitled to letters testament
ary in like manner as if he had been named executor.
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§ 770. Void authority.] An authority to an executor to appoint an ex
ecutor is void.
§ 771. Exe< i ron's power bkuixs.] Xo person has any power, as an ex

ecutor, until he qualifies, except that, before letters have been issued, he
may pay funeral charges and take necessary measures for the preserva
tion of the estate.
§772. Limitation of power | Xo executor of an executor, as such, lias

any power over the estate of the first testator.
§773. Wii.i. includes cooktl.] The tei in "will," as used in this code,

includes all codicils as well as wills.
§774. Law oi- place ok domicile.] Except as otherwise provided, the

validity and interpretation of wills is governed, when relating to real
property within this territory, by the law of this territory; when relating
to personal property, by the law of the testator's domicile.
§ 775. Liability ok devisees and legatees.] Those to whom property is

given by will, are liable for the obligations of the testator in the cases and
to the extent prescribed by the code of civil procedure, or the statutes in
such case made and provided.

TITLE VI.
SUCCESSION'.

§ 77(3. Definition of.] Succession is the coming in of another to take
the property of one who dies without disposing of it by will.

§ 777. All property to heirs.] The property, both real and personal,
of one who dies without disposing of it by will, passes to the heirs of the
intestate, subject to the control of the probate court, and to the possession
of any administrator appointed by that court, for the purposes of admin
istration.
§ 778. Order of, to property not willed.] When any person having

title to a*y estate not otherwise limited by marriage contract, dies with
out disposing of the estate by will, it is succeeded to and must be dis
tributed, unless otherwise expressly provided in this code and the pro
bate code, subject to the payment of his debts, in the following manner:
One—If the decedent leave a surviving husband or wife, and only one

child, or the lawful issue of one child, in equal shares to the surviving hus
band, or wife and child, or issue of such child. If the decedent leave a survi
ving husband or wife, and more than one chi-ld living, or one child living, and
the lawful issue of one or more deceased children, one-third to the surviving
husband or wife, and the remainder in equal shares to his children, and to
the lawful issue of any deceased child, by right of representation; but if there
be no child of the decedent living at his death, the remainder goes to all of
his lineal descendants; and if all the descendants are in the same degree of
kindred to the decedent they share equally, otherwise they take according
to the right of representation. If the decedent leave no surviving husband
or wife, but leaves issue, the whole estate goes to such issue, and if such

—23



354 Civil, CODE. „ Succession.

issue consists of more than one child living, or one child living and the
lawful issue of one or more deceased children, then the estate goes in equal
shares to the children living, or to the child living, and the issue of the
deceased child or children by right of representation.
Two— If the decedent leave no issue, the estate goes in equal shares to

the surviving husband or wife, and to the decedent's father. If there be
no father, then one-half goes in equal shares to the brothers and sisters of
tlie decedent, and to the children of any deceased brother or sister, by
right of representation; if he leave a mother also, she takes an equal
share with the brothers and sisters. If decedent leave no issue, nor hus
band, nor wife, the estate must go to the father.
Three—If there be no issue, nor husband nor wife, nor father nor mother,

then in equal shares to the brothers and sisters of the decedent, and to the
children of any deceased brother or sister, by right of representation; if
a mother survive, she takes an equal share with the brothers and sisters.
Four—If the decedent leave no issue, nor husband, nor wife, nor father,

and no brother or sister is living at the time of his death, the estate goes
to his mother, to the exclusion of the issue, if any, of deceased brothers
or sisters.
Five—If the decedent leave a surviving husband or wife, and no issue,

and no father, nor mother, nor brother, nor sister, the whole estate goes to
the surviving husband or wife.
Six—If the decedent leave no issue, nor husband, nor wife, and nojfather

nor mother, nor brother, nor sister, the estate must go to the next of kin,
in equal degree, excepting that when there are two or more collateral kin
dred, in equal degree, but claiming through different ancestors, those who
claimed through the nearest ancestors must be preferred to those claiming
through an ancestor more remote. However:
Seven— If the decedent leave several children, or one child and the issue

of one or more children, and any such surviving child dies under age, and
not having been married, all the estate that came to the deceased child by
inheritance from such decedent, descends in equal shares to the other chil
dren of the same parent, and to the issue of any such other children who
are dead, by right of representation.
Eight — If, at the death of such child, who dies under age, not having

been married, all the other children of his parents are also dead, and any
of them have left issue, the estate that came to such child by inheritance
from his parent, descends to the issue of all other children of the same
parent; and if all the issue are in the same degree of kindred to the child,
they share the estate equally, otherwise they take according to the right
of representation.
Nine— If the decedent leave no husband, wife, or kindred, the estate

escheats to the territory for the support of common schools.
S 779. Abolished.] Dower and curtesy are abolished.
>j 780. Inheritance by illegitimate child.] Every illegitimate child is

an heir of the person who, in writing, signed in the presence of a compe
tent witness, acknowledges himself to be the father of such child; and in
all cases is an heir of his mother; and inherits his or her estate, in whole
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or in part, as the case may be, in the same manner as if he had been born
in lawful wedlock; but he does not represent his father or mother by in
heriting any part of the estate of his or her kindred, either lineal or col
lateral, unless, before his death, his parents shall have intermarried, and
his father, after such marriage, acknowledges him as his child, or adopts
him into his family; in which case such child and all the legitimate chil
dren are considered brothers and sisters, and on the death of either of
them, intestate, and without issue, the others inherit his estate, and are
heirs, as hereinbefore provided, in like manner as if all the children had
been legitimate; saving to the father and mother respectively, their rights
in the estates of all the children in like manner as if all had been legiti
mate. The issue of all marriages null in law, or dissolved by divorce, are
legitimate.
§181. From tiik samk.] If an illegitimate child, who has not been ac

knowledged or adopted by his father, dies intestate, without lawful issue,
his estate goes to his mother, or in case of her decease to her heirs at law.
ji 782. Each generation a degree.] The degree of kindred is established

by the number of generations, and each generation is called a degree.
§ 783. Lineal and collateral.] The series of degrees forms the line;

the series of degrees between persons who descend from one another is
called direct or lineal consanguinity ; and the series of degrees between
persons who do not descend from one another, but spring from a common
ancestor, is called the collateral line or collateral consanguinity.

S 784. Ascending and descending.] The direct line is divided into a di
rect line descending, and a direct line ascending. The first is that which
connects the ancestor with those who descend from him. The second is
that which connects a person with those from whom he.descends.
§ 7S3. Direct ijnk degrees. ] In the direct line there are as many de

grees as there are generations. Tims the son is, with regard to the father,
in the tirst degree; the grandson in the second; and vice versa with re
gard to the father and grandfather toward the sons and grandsons.
? 78(3. Collateral degrees.] In the collateral line the degrees are counted

by generations, from one of the relations up to the common ancestor and
from the common ancestor to the other relations. In such computation
the decedent is excluded, the relative included, and the ancestor counted
but once. Thus, brothers are related in the second degree; uncle and
nephew in the third degree; cousins german in the fourth degree, and
so on.
j 787. Half blood.] Kindred of the half blood inherit equally with

those of the whole blood in the same degree, unless the inheritance come
to the intestate by descent, devise or gift of some one of his ancestors, in
•which ease all those who are not of the blood of such ancestors, must be
excluded from such inheritance.

S 788. Advancements part <>k shake.] Any estate, real or personal,
given by the decedent in his lifetime, as an advancement to any; child or
other lineal descendant, is a part of the estate of the decedent for the pur
poses of division and distribution thereof among his issue, and must be
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taken by such child, or other lineal descendant, toward his share of the
estate of the decedent.

$ 789. Excess not refunded.] If the amount of such advancement ex
ceeds the share of the heir receiving the same, he must be excluded from
any further portion in the division and distribution of the estate, but he
must not be required to refund any part of such advancement; and if the
amount so received is less than his share, he is entitled to so much more
as will give him his full share of the estate of the decedent.
§790. Advancements defined.] All gifts and grants are made as ad

vancements, if expressed in the gift or grant to be so made, or if charged
in writing by the decedent as an advancement, or acknowledged in writing
as such, by the child or other successor or heir.
§ 791. Expressed value governs.] If the value of the estate so advanced

is expressed in the conveyance, or in the charge thereof made by t he de
cedent, or in the acknowledgment of the party receiving it, it must be
held as of that value in the division and distribution of the estate; other
wise it must be estimated according to its value when given, as nearly as
the same can be ascertained.

§792. Representation— same rule.] If any child, or other lineal de
scendant receiving advancement, dies before the decedent, leaving issue,
the advancement must be taken into consideration in the division and dis
tribution of the estate, and the amount thereof must be allowed accord
ingly by the representatives of the heirs receiving the advancement, in like
manner as if the advancement had been made directly to them.
§793. Inheritance uv—defined.] Inheritance or succession by right

of representation takes place when the descendants of any deceased heir
take the same share or right in the estate of another person that their
parents would have taken if living. Posthumous children are considered
as living at the death of their parents.
§ 794. Alienage no disability.] Aliens may take in all cases, by succes

sion, as well as citizens; and no person, capable of succeeding under the
provisions of this title, is precluded from such succession by reason of the
alienage of any relative.
§ 795. Escheated estates.] If there is no one capable of succeeding

under the preceding sections, and the title fails from a defect of heirs, the
property of a decedent devolves and escheats to the territory; and an ac
tion for the recovery of such property, and to l educe it into the possession
of the territory, or for its sale and conveyance, may be brought by the
district attorney in the district court of the county or judicial subdivision
in which the property is situated.

§ 790. Subject to charges.] Real property passing to the territory under
the preceding section, whether held by the territory or its grantees, is sub
ject to the same charges and trusts to which it would have been subject if
it had passed by succession.
§ 797. LiAiiii.iTY of heiks.] Those who succeed to the property of a de

cedent, are liable for his obligations in the cases and to the extent pre
scribed by the probate code.
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DIVISION THIRD.
OBLIGATIONS.

Pakt I. Obligations in general.
II. Contracts.
III. Obligations imposed by law.
IV. Obligations arising from particular trans

actions.

Part 1.

OBLIGATIONS JX GENERAL.
Titus I. Definition of obligations.

II. Interpretation of obligation;
III. Transfer of obligations.
IV. Extinction of obligations.

TITLE I.
DEFINITION OF OBLIGATIONS.

£798. Definition.] An obligation is a legal duty, by which a person
is bound to do or not to do a certain thing.

5?799. Origin and enforcement.] An obligation arises either from:
One—The contract of the parties: or,
Two—The operation of law.
An obligation arising from -operation of law. may be enforced in the

naanner provided by law, or by civil action or proceeding.
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TITLE II.
INTERPRETATION OK OBLIGATIONS.

Chapter I. General rules of interpretation.
II. Joint or several obligations.
III. Conditional obligations.
IV. Alternative obligations.

CHAPTER I.

GENERAL RULES OF INTERPRETATION.

(5 800. Rules of i.ntkim'kktation.] The rules which govern the interpreta
tion of contracts are prescribed by part 2 of this division. Other obliga
tions are interpreted by the same rules by which statutes of a similar
nature are interpreted.

CHAPTER II.
JOINT OR SEVERAL OBLIGATIONS.

§ 801. Classics.] An obligation imposed upon several persons, or a
right created in favor of several persons, may be:
1. Joint.
2. Several; or,
?. Joint and several.
§802. Frksumki) joint. ] An obligation imposed upon several persons,

or a right created in favor of several persons, is presumed to be joint, and
not several, except in the special cases mentioned in the title on the inter-
pietation of contracts. This presumption, in the case of a right, can be
overcome only by express words to the contrary.
§ 803. Contribution.] A party to a joint, or joint and several, obliga

tion, who satisfies more than his share of the claim against all, may re
quire a proportionate contribution from all the parties joined with him.

CHAPTER III.
CONDITIONAL OBLIGATIONS.

§ 804. Uncertain event.] An obligation is conditional, when the rights
or duties of any party thereto depend upon the occurrence of an uncer
tain event.

§ 806. Conditions classed.] Conditions may be precedent, concurrent or
subsequent.

•5800. Precedent.] A condition precedent is one which is to be per
formed before some right dependent thereon accrues, or some act depend
ent thereon isperfoimed.
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£ S07. Concurrent.] Conditions concurrent are those which are mutu
ally dependent, and are to be performed at the same time.
§ 803. Subsequent.] A condition subsequent is one referring to a fu

ture event, upon happening of which the obligation becomes no longer
binding upon the other party, if he chooses to avail himself of the condi
tion.

S 809. Equity requires equity.] Be.'ore any party to an obligation can
require another party to perform any act under it, he must fulfill all con
ditions precedent thereto imposed upon himself; and must be able, and
offer, to fulfill all conditions concurrent, so imposed upon him, on the like
fulfillment by the other party; except as provided by the next section.
§ 810. Performance waived.] If a party to an obligation gives notice

to another, before the latter is in default, that he will not perform the
same upon his part, and does not retract such notice before the time at
which performance upon his part is due, such other party is entitled to
enforce the obligation without previously performing or offering to per
form any conditions upon his part, in favor of the former party.

S 811. Unlawful conditions.] A condition in a contract, the fulfillment
of which is impossible or unlawful, within the meaning of the article oh
the object of contracts, or which is repugnant to the nature of the inter
est created by the contract, is void.

S 8T2. Forfeiture.] A condition involving a forfeiture must be strictly
interpreted against the party for whose benefit it is created.

CHAPTER IV.
ALTERNATIVE OBLIGATIONS.

§ 813. Selection allowed.] If an obligation requires the performance
of one of two acts, in the alternative, the party required to perform has
the right of selection, unless it is otherwise provided by the terms of the
obligation.
§ 814. Nor used, passu to other.] Tf the party having the right of selec

tion between alternative acts does not give notice of his selection to the
other party within the time, if any, fixed by the obligation for that pur
pose: or. if none is so fixed, before the time at which the obligation ought
to be performed, th** right of selection passes to the other part}'.

£ 81.*>. Alternatives distinct.] The party having the right of selection
between alternative acts, must select one of them in its entirety, and can
not select part of one and part of another, without the consent of the other
party.

S, 81(5. Valid one prevails.] If one of the alternative acts required by
an obligation is such as the law will not enforce, or becomes unlawful, or
impossible of performance, the obligation is to be interpreted as though
the other stood alone.



360 Civil code. Obligations.

TITLE III.
TRANSFER OF OBLIGATIONS.

§817. Bknkficiary's consent.] The burden of an obligation may be
transferred, with the consent of the party entitled to its benefit, but not
otherwise, except as provided by section 825.

£ 818. By indorskmkxt.J A right arising out of an obligation is the
property of the person to whom it is due, and may be transferred as
such.
*2. A non-negotiable written contract for the payment of money or per

sonal property may be transferred by indorsement, in like manner with
negotiable instruments. Such indorsement shall transfer all the rights of
the assignor under the instrument to the assignee, subject to all equities
and defenses existing in favor of the maker at the time of the indorse
ment.
§819. Covknants follow land.] Certain covenants, contained in grants

of estates in real property, are appurtenant to such estates, and pass with
them, so as to bind the assigns of the covenantor, and to vest in the
assigns of the covenantee, in the same manner as if they had personally
entered into them. Such covenants are said to run with the land.
§ 820. What so rvn.] The only covenants which run with the land, are

those specified in this title, and those which are incidental thereto.
§821 If h i;i.m:i its i-roi-kkty.] Every covenant contained in a grant of

an estate in real property, which is made for t he direct benefit of the prop
erty, or sum- part of it, then in existence, runs with the land.
§ 822. Covenants that kin with land.] The last section includes cove

nants of warranty, for quiet enjoyment, or for further assurance, on the
part of a grantor, and covenants for the payment of rent, or of taxes or
assessments upon the land, on the part of a grantee.
§ 8215. Limitki) to certain assigns.] A covenant for the addition of some

new thing to real property, or for the direct benefit of some part of the
property not then in existence or annexed thereto, when contained in a
grant of an estate in such property, and made by the covenantor expressly
for his assigns or to the assigns of the covenantee, runs with the land so
far only as the assigns thus mentioned are concerned.

•

§ 824. Only follows wmolk estate.] A covenant running with the land
binds those only who acquire the whole estate of the covenanter in some
part of the property.
§ 825. Liability wiiilk holding.] No one, merely by reason of having

acquired an estate subject to a covenant running with the land, is liable
for breach of the covenant before he acquired the estate, or after he has
parted with it, or ceased to enjoy its benefits.
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§820. BiKDEX awoktionei).] ^Vhere several persons, Jioldi ng by sev
eral titles, are subject to the burden, or entitled to the benefit of a cove
nant running with the land, it must be apportioned,among them according
to the value of the property subject to it held by them respectively, if such
value can be ascertained, and if not, then according to their respective in
terests in point of quantity.

TITLE IV.
KXTINOTION OF OBLIGATIONS.

Chapter I. Performance.
II. Offer of performance.
III. Prevention of performance or offer.
IV. Accord and satisfaction.
V. Novation.
VI. Release.

CHAPTER I.

PERFORMANCE.

§ 827. ExTixiuisiiMKxr.j Full performance of an obligation, by the
party whose duty it is to perform it, or by any other person on his behalf,
and with his assent, if accepted by the creditor, extinguishes it.

§ 828. By om: for am..] Peformance of an obligation, by one of sev
eral persons who are jointly liable under it, extinguishes the liability of
all.
§829. To om: for am..] An obligation in favor of several persons is

extinguished by performance rendered to any of them, except in the case
of a deposit made by owners in common, or in joint ownership, which
is regulated by the title on deposit.
§830. Paktkti.ak manxkk] If a creditor, or any one of two or more

joint creditors, nt any time directs the debtor to perform his obligation in
a particular manner, the obligation is extinguished by performance in
that manner, even though the creditor does not receive the benefit of such
performance.

§ 831. Acceptance of i'akt.] A partial performance of an indivisible
obligation extinguishes a corresponding proportion thereof, if the benefit
of such performance is voluntarily retained by the creditor, but not other
wise. If such partial performance is of such a nature that the creditor
cannot avoid retaining it, without injuring his own property, his reten
tion thereof is not presumed to be voluntary.

§ 832. Payment defined.] Performance of an obligation for the deliv
ery of money only, is called payment.
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§ 833. Performance how applied.] Where a debtor, under several obli
gations to another, does an act, by way of performance, in whole or in
part, which is equally applicable to two or more of such obligations, such
performance must be applied as follows:
One—If, at the time of the performance, the intention or desire of the

debtor that such performance should be applied to the extinction of any
particular obligation, be manifested to the creditor, it must be so applied.
Two—If no such application be then made, the creditor, within a rea

sonable time after such performance, may apply it toward the extinction
of any obligation, performance of which was due to him from the debtor
at the time of such performance; except that if similar obligations were
due to him both individually and as a trustee, he must, unless otherwise
directed by the debtor, apply the performance to the extinction of all such
obligations in equal proportion; and an application once made by the
creditor cannot be rescinded without the consent of the debtor.
Three — If neither party makes such application within the time pre

scribed herein, the performance must be applied to the extinction of obli
gations in the following order; and, if there be more than one obligation
of a particular class, to the extinction of all in that class, ratably:
1. Of interest due at the time of the performance.
2. Of principal due at that time.
3. Of the obligation earliest in date of maturity.
4. Of an obligation not secured by a lien or collateral undertaking.
5. Of an obligation secured by a lien or collateral undertaking.

CHAPTER II.
OFFER OF PERFORMANCE.

§ 834. Ok complete performance.] An obligation is extinguished by an
offer of performance, made in conformity to the rules herein prescribed,
and with intent to extinguish the obligation.

£ 835. Partial.] An offer of partial performance is of no effect.

§ 830. Must be by debtor.] An offer of performance must be made by
the debtor, or by some person on his behalf and with his assent.
§ 837. To creditor.] An offer of performance must be made to the

creditor, or to any one of two or more joint creditors, or to a person au
thorized by one or more of them to receive or collect what is due under the
obligation, if such creditor or authorized person is present at the place
where the offer may be made; and if not, wherever the creditor may be
found.
§ 838. Place of performance] In the absence of an express provision

to the contrary, an offer of performance may be made, at the option of the
debtor:
1. At any place appointed by the creditor; or,
2. Wherever the person to whom the offer ought to be made, can be

found; or,
3. If such person cannot, with reasonable diligence, be found within

this territory, and within a reasonable distance from his residence or



obligations. Civil codk. 303-

place of business, or if he evades the debtor, then at his residence, or
place of business, if the same can, with reasonable diligence, be found
within (he territory: or,
4. If this cannot be done, then at any place within this territory.
S 839. Time— reasonable nouns.] Where an obligation fixes a time for

its performance, an offer of performance must be made at that time, with
in reasonable hours, and not before nor afterwards.
S 840. Time not specified.] Where an obligation does not fix the time

for its performance, an offer of performance may be made at any timer
before the debtor, upon a reasonable demand, has refused to perform.
S 841. Delay compensated —when.] Where delay in performance is ca

pable of exact and entire compensation, and time has not been expressly
declared to be of the essence of the obligation, an offer of performance,
accompanied with an offer of such compensation, may be made at any
time after it is due, but without prejudice to any rights acquired by the
creditor or by any other person in the meantime.
§ 842. Favorable manner— good faith.] An offer of performance must

he made in good faith, and in such manner as is most likely, under the
circumstances, to benefit the creditor.
•S843. Free from condition.] An offer of performance must be free from

any conditions which the creditor is not bound on his part to perform.
S 844. Ability Mrsr attend offer.] An offer of performance is of no

effect, if the person making it is not able and willing to perform according
to the offer.
§ 84r>. Production only if accepted.] The thing to be delivered, if any?.

need not in any case be actually produced upon an offer of performance,
unless the offer is accepted.
? 840. Thing offered distinct.] A thing, when offered by way of per

formance, must not be mixed with other things from which it cannot be
separated immediately and without difficulty.
S 847. Contingent offer.] When a debtor is entitled to the performance

of a condition precedent to, or concurrent with, performance on his part,
he may make his offer to depend upon the due performance of such con
dition.
■J848. Receipt obligatory. ] A debtor has a right to require from his

creditor a written receipt for any property delivered in perfoimance of his
obligation.
§ 84!). Deposit of tender.] An obligation for the payment of money is

extinguished by a due offer of payment, if the amount is immediately
deposited in the name of the creditor, with some bank of deposit within
this territory, of good repute, and notice thereof is given to the creditor.
§850. Objections waived.] All objections to the mode of an offer of

Performance, which the creditor has an opportunity to state at the time
to the person making the offer, and which could be then obviated by him,
are waived by the creditor, if not then stated.
£ 851. Proffered title passes.] The title to a thing duly offered in per

formance of an obligation passes to the creditor, if the debtor at the time
signifies his intention to that effect.
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§ 852. Deposit of thing offered.] The person offering a thing, other
.than money, by way of performance, must, if he means to treat it as be
longing to the creditor, retain it as a depositary for hire, until the creditor
accepts it, or until he has given reasonable notice to the creditor that he
will retain it no longer, and, if with reasonable diligence, he can find a
suitable depositary therefor, until he has deposited it with such person.
§ 853. Die offer stops interest.] An offer of payment or other per

formance, duly made, though the title to the thing offered be not trans
ferred to the creditor, stops the running of interest on the obligation, and
has the same effect upon all its incidents as a performance thereof.
§ 854. Bailee of non-accepted offer.] If anything is given to a creditor

byway of performance, which he refuses to accept as such, he is not bound
±o return it without demand; but if he retains it, he is gratuitous deposi
tary thereof.

CHAPTER III.

■ PREVENTION OF PERFORMANCE OR OFFER.

£ 855. Excises defined and limited.] The want of performance of an
obligation, or of an offer of performance, in whole or in part, or any delay
therein, is excused by the following causes, to the extent to which they
■operate:

1 . When such performance or offer is prevented or delayed by the act
of the creditor, or by the operation of law, even though there may have

. . been a stipulation that this shall not be an excuse.
jm&- ^f'j. 2. When it is prevented or delayed by an irresistible superhuman cause.

/ 2 7^*3 Tor by the act of public enemies of this territory or of the United States,
unless the parties have expressly agreed to the contrary; or,
3. When the debtor is induced not to make it, by any act of the credi

tor intended or naturally tending to have that effect, done at or before the
time at which such performance or offer may be made, and not rescinded
before that time.

§ 85(5. Prevented hy creditor ] If the performance of an obligation be
prevented by the creditor, the debtor is entitled to all the benefits which
he would have obtained if it had been performed by both parties.
§857. Ratable part of consideration.] If performance of an obli

gation is prevented by any cause excusing performance, other than the
act of the creditor, the debtor is entitled to a ratable proportion of the
-consideration to which he would have been entitled upon full performance
according to the benefit which the creditor receives from the actual per
formance.
§858. Refusal before offer] A refusal by a creditor to accept per

formance, made before an offer thereof, is equivalent to an offer and re
fusal, unless, before performance is actually due, he gives notice to the
debtor of his willingness to accept it.

CHAPTER IV.
ACCORD AND SATISFACTION.

;3 859. Definition.] An accord is an agreement to accept, in extinction
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of an obligation, something different from or less than that to which the
person agreeing to accept is entitled.

§ 800. Obligation abides. | Though the parties to an accord are bound to
execute it, yet it does not extinguish the obligation until it is fully executed.

§ 861. Accord exti ngvisues obligation—when.] Acceptance, by the credi
tor, of the consideration of an accord, extinguishes the obligation, and is
called satisfaction.

£ 802. P.vkt performance accepted.] Part performance of an obligation,
either before or after a breach thereof, when expressly accepted by the
creditor in writing in satisfaction, or rendered in pursuance of an agree
ment in writing for that purpose, though without any new consideration
extinguishes the obligation.

CHAPTER V.
NOVATION.

§803. Definition.] Novation is the'snbstitution of & new obligation
for an existing one.

§ 864. Classes of sibstitltion.] Novation is made:
One—By the substitution of a new obligation between the same parties,

with intent to extinguish the old obligation.
Two —By the substitution of a new debtor in place of the old one, with

intent to release the latter; or.
Three—By the substitution of a new creditor in place of the old one,

with intent to transfer the rights of the latter to the former.

£ 865. Under kii.es of contract.] Novation is made by contract, and is

subject to all the rules concerning contracts in general.

§ 806. Rescinding acceptance.] When the obligation of a third personr
or an order upon such person is accepted in satisfaction, the creditor may
rescind such acceptance if the debtor prevents such person from comply
ing with the order, or from fulfilling the obligation; or if, at the time the
obligation or order is received, such person is insolvent, and this fact is
unknown to the creditor; or if, before the creditor can with reasonable dil
igence present the order to the person upon whom it is given, he becomes
insolvent.

CHAPTER VI.
IiELEASE.

§807. Extin'.i ixiie- obligation.] An obligation is extinguished by a
release therefrom given to the debtor by the creditor, upon a new consid
eration, or in writing, with or without new consideration.

§ 808. Only known claims.] A general release does not extend to*
claims which the creditor does not know or suspect to exist in his favor at
the time of executing the release, which if known by him must have ma
terially affected his settlement with the debtor.

| 809. Joint debtors' dittes.] A release of one of two or more joint
debtors does not extinguish the obligations of any of the others, unless
they are mere guarantors: nor does it affect their right to contribution
from him.
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Part 2.

CONTRACTS.
Title I. Nature of a Contract.

II. Manner of Creating Contracts.
III. Interpretation of Contracts.
IV. Unlawful Contracts.
V. Extinction of "Contracts.

TITLE I.
NATURE OF CONTRACT.

Ciiaiter I. Definition.
II. Parties.
III. Consent.
IV. Object.
V. Consideration.

CHAPTER I.

DEFINITION.
'
§ 870. Definition.] A contract is an agreement to do or not to do a

certain thing.
§ S71. Requisites of.] It is essential to the existence of a contract that

there should be:
1. Parties capable of contracting.
2. Their consent.
3. A lawful object; and,
4. Sufficient cause or consideration.

CHAPTER II.

PARTIES.

§ 872. Who may contract.] All persons are capable of contracting, ex
cept minors, persons of unsound mind, and person9 deprived of civil
lights.
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§ 873. Capacity ok certain classes.] Minors and persons of unsound
uiind, liave only such capacity as is denned by part 1 of the first division
of this code.

55874. Identity ok parties.] It is essential to the validity of the contract,
not only that the parties should exist, but that it should be possible to
identify them.

£ 87D. Beneficiary may enforce.] A contract, made expressly for the
benefit of a third person, may be enforced by him at any time before the
parties thereto rescind it.

CHAPTER III.
-

CONSENT.

§876. Qualities of consent.] The consent of the parties to a contract
must be:
1. Free.
2. Mutual; and,
3. Communicated by each to the other.
£ 877. If not free, rescinded.] A consent which is not free, is neverthe

less not absolutely void, but may be rescinded by the parties in the man
ner prescribed by the chapter on rescission.
§ 878. Conditions limiting freedom.] An apparent consent is not real or

free when obtained through:
1. Duress.
2. Menace.
3. Fraud.
4. Undue influence; or,
f>. Mistake.
J} 870. Constki ttiox.'I Consent is deemed to have been obtained through

one of the causes mentioned in the last section, only when it would not
have been given had such cause not existed.
§ 880. Kinds ok duress.] Duress consists in:
1. Unlawful confinement of the person of the party, or of husband or

wife of such party, or of an ancestor, descendant, or adopted child of such
party, husband or wife.
2. Unlawful detention of the property of any such person: or,
3. Confinement of such person, lawful in form, but fraudulently

obtained, or fraudulently made unjustly harassing or oppressive.
§ 881. Form> of menace.] Menace consists in a threat:
1. Of such duress as is specified in the first and third subdivisions of the

last section.
2. Of unlawful and violent injury to the person or property of any such

person as is specified in the last section; or,
3. Of injury to the character of any such person.
§ 882. Kinds of fraud.] Fraud is either actual or constructive.
£ 883. Actual fraud defined.] Actual fraud, within the meaning of this



368 Civil code. Contracts.

chapter, consists in any of the following acts, committed by a party to the
contract, or with his connivance, with intent to deceive another party
thereto, or to induce him to enter into the contract:
1. The suggestion, as a fact, of that which is not true, by one who does

not believe it to be true.
2. The positive assertion, in a manner not warranted by the information

of the person making it, of that which is not true, though he believes it
to be true.
3. The suppression of that which is true, by one having knowledge or

belief of the fact.
' 4. A promise made without any intention of performing it: or,
5. Any other act lifted to deceive.
§ 884. Constiui tivi:.] Constructive fraud consists:
1. In any breach of duty which, without an actually fraudulent intent,

gains an advantage to the person in fault, or any one claiming under him,
by misleading another to his prejudice, or to the prejudice of any one
claiming under him ; or,
2. In any such act or omission as the law specially declares to be

fraudulent, without respect to actual fraud.
§ 885. Question- of fact.] Actual fraud is always a question of fact.
$5886. Kinds of undue influence.] Undue influence consists:
1. In the use, by one in whom a confidence is reposed by another, or

•who holds a real or apparent authority over him, of such confidence or
authority for the purpose of obtaining an unfair advantage over him.
2. In taking an unfair advantage of another's weakness of mind; or,
3. In taking a grossly oppressive and unfair advantage of another's ne

cessities or distress.
§ 887. Mistake divided.] Mistake may be either of fact or of law.
<$888. Mist not be illegal.] Mistake of fact is a mistake not caused

by the neglect of a legal duty on the part of the person making the mis
take, and consisting in:
1. An unconscious ignorance or forgetfulness of a fact past or present,

material to the contract; or,
2. Belief in the present existence of a thing material to the contract,

which does not exist, or in the past existence of such a thing, which has
not existed.

§ 889. Mistake of law.] Mistakes of law constitute a mistake within
the meaning of this article only when it arises from:
1. A misapprehension of the law by all parties, all supposing that they

knew and understood it, and all making substantially the same mistake
as to the law; or,

2. A misapprehension of the law by one party, of which the others are
aware at the time of contracting, but which they do not rectify.

£ 890. Of fokeion laws.] Mistake of foreign laws is a mistake of fact.

§ 891. Mutual consent defined.] Consent is not mutual unless the par
ties all agree upon the same thing in the same sense. But in certain
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cases defined by the chapter on interpretation, they are to be deemed so
to agree without regard to the fact.

§892. How communicated] Consent can be communicated with effect,
only by some act or omission of the party contracting, by which he in
tends to communicate it, or which necessarily tends to such communi
cation.

£ 8915. Special mode ok condition ] If a proposal prescribes any condi
tions concerning the communication of its acceptance, the proposer is

not bound unless they are conformed to; but in other cases any reason
able and usual mode may be adopted.

§ 894. Transmission begun is full.] Consent is deemed to be fully com
municated between the parties as soon as the party accepting a proposal
has put his acceptance in the course of transmission to the proposer, in
conformity to the last section.

§ 895. Acts which auk in acceptance.] Performance of the conditions
of a proposal, or the acceptance of the consideration offered with a pro
posal, is an acceptance of the proposal.
§890. Must be absolute.] An acceptance must be absolute and un

qualified, or must include in itself an acceptance of that character, which
the proposer can separate from the rest, and which will include the per
son accepting. A qualified acceptance is a new proposal.

§ 897. Revocation of proposal.] A proposal may be revoked, at any
time before its acceptance is communicated to the proposer, but not after
wards.
§898. Revocations classed.] A proposal is revoked:
1. By the communication of notice of revocation by the proposer to

the other party, in the manner prescribed by sections S92 and 894, before
his acceptance has been communicated to the former.
2. By the lapse of the time prescribed in such proposal for its accept

ance, or if no time is so prescribed, the lapse of a reasonable time with
out communication of the acceptance.
3. By the failure of the acceptor to fulfill a condition precedent ^to ac

ceptance; or,
4. By the death or insanity of the proposer.

§ 899. Subsequent consent.] A contract which is voidable solely for
want of due consent, may be ratified by a subsequent consent.

§ 900. Benefits include obligations.] A voluntary acceptance of the
benefit of a transaction is equivalent to a consent to all the obligations
arising from it, so far as the facts are known, or ought to be known to the
person accepting. m

CHAPTER IV.

OJ3.IF.CT OF A CONTKACT.

§ 901. Definition.] The object of a contract is the thing which it is.
agreed, on the part of the party receiving the consideration, to do or not
to do.

--24
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§ 902. Requisites of object.] The object of a contract must be lawful
when the contract is made, and possible and ascertainable by the time the
contract is to be performed.
§ 903. Impossibility defined.] Everything is deemed possible except

that which is impossible in the nature of things.
§ 904. Single unlawful object voids.] Where a contract has but a'single

object, and such object is unlawful, whether in whole or in part, or wholly
impossible of performance, or so vaguely expressed as to be wholly unas-
certainable, the entire contract is void.
§ 905. Lawful part valid.] Where a contract has several distinct ob

jects, of which one at least is lawful, and one at least is unlawful in whole
or in part, the contract is void as to the latter, and valid as to the rest.

CHAPTER V.
CONSIDERATION.

§ 906. Good consideration defined.] Any benefit conferred, or agreed
to be conferred, upon the promiser, by any other person, to which the
promiser is not lawfully entitled, or any prejudice suffered, or agreed to
be suffered by such person, other than such as he is at the time of
consent lawfully bound to suffer, as an inducement to the promiser, is a
good consideration for a promise. .

§907. Moral or legal—how far good.] An existing legal obligation
resting upon the promiser, or a moral obligation, originating in some
benefit conferred upon the promiser, or prejudice suffered by the promisee,
is also a good consideration for a promise, to an extent corresponding
with the extent of the obligation, but no further or otherwise.
§ 908. Lawful defined.] The consideration of a contract must be lawful

within the meaning of section 972.

§ 909. Effect of illegality.] If any part of a single consideration for
one or more objects, or of several considerations for a single object, is
unlawful, the entire contract is void.
§ 910. Executed or executory consideration.] A consideration may be

executed or executory, in whole or in part. In so far as it is executory,
it is subject to the provisions of chapter IV of this title.
§ 911. Executory —now determined.] When a consideration is execu

tory, it is not indispensable that the contract should specify its amount or
the means of ascertaining it. It may be left to the decision of a third
person, or regulated by any specific standard.
§ 912. Measure of value.] AVhen a contract does not determine the

amount of the consideration, nor the method by which it is to be ascer
tained, or when it leaves the amount thereof to the discretion of an inter
ested party, the consideration must be so much money as the object of the
contract is reasonably worth.
§913, Exclusive impossibility void.] Where a contract provides an

exclusive method by which its consideration is to be ascertained, which
method ison its face impossible of execution, the entire contract is void.
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§ 914. Same—presumption —burden.] 1. Where a contract provides an
exclusive method by which its consideration is to be ascertained, which meth
od appears possible on its face, but in fact is, or becomes, impossible of
execution, such provision only is void.
2. A written instrument is presumptive evidence of a consideration.
3. The burden of showing a want of consideration sufficient to support

an instrument lies with the party seeking to invalidate or avoid it.

TITLE II.
MANNER OV CHEATING CONTRACTS.

£ 915. Express ok implied.] A contract is either express or implied.
§ 916. Express defined.] An express contract is one, the terms of which

are stated in words.
§ 917. Implied.] An implied contract is one, the existence and terms

of which are manifested by conduct.
§ 918. What may be oral.] All contracts may be oral, except such as

are specially required by statute to be in writing.
§ 919. May be enforced against fraud ] Where a contract, which is re

quired by law to be in writing, is prevented from being put into writing
by the fraud of a party thereto, any other party who is by such fraud led
to believe that it is in writing, and acts upon such belief to his prejudice,
may enforce it against the fraudulent party.
§ 920. Contracts which must he written.] The following contracts are

invalid, unless the same, or some note or memorandum thereof, be in writ
ing and subscribed by the party to be charged, or by his agent:
One—An agreement that, by its terms, is not to be performed within a

year from the making thereof.
Two—A special promise to answer for the debt, default, or miscarriage

of another, except in the cases provided for in section 1G53 of this code.
Three—An agreement made upon consideration of marriage, other than

a mutual promise to marry.
Four—An agreement for the sale of goods, chattels, or things in action,

at a price not less than fifty dollars, unless the buyer accept or receive
part of such goods and chattels, or the evidences, or some of them, of
such things in action, or pay at the time some part of the purchase mon
ey; but when a sale is made by auction, an entry by the auctioneer in his
sale book, at the time of the sale, of the kind of property sold, the terms
of sale, the price and the names of the purchaser and person on whose
account the sale was made, is a sufficient memorandum.
Five—An agreement for the leasing for a longer period than one year,

or for the sale of real property, or of an interest therein; and such agree
ment, if made by an agent of the party sought to be charged, is invalid,
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unless the authority of the agent be in writing-, subscribed by the party
sought to be charged.
§ 021. Whiting excludes oral.] The execution of a contract in writing,

whether the law requires it to be written or not, supersedes all the oral ne
gotiations or stipulations concerning its matter, which preceded or accom
panied fhe execution of the instrument.

£ 922. Effect on i)i:i.ivkkv .] A contract in writing takes effect upon its
delivery to the party in whose favor it is made, or to his agent.
§ 923. Apply to all contracts.] The provisions of the chapter on trans

fers in general, concerning the delivery of grants, absolute and conditional
apply to all written contracts.
§924. How seal affixed.] A corporate or official seal may be affixed

to an instrument by a mere impression upon the paper or other material
on which such instrument is written.
§ 925. Skai.kd and unsealed alike.] All distinctions between sealed and

unsealed instruments are abolished.

TITLE III.
INTERPRETATION OK CONTRACTS.

§ 92G. Same kii.es for public ok private.] All contracts, whether public
or private, are to be interpreted by the same rules, except as otherwise
provided by this code.
§ 927. Effect to be given. | A contract must be so interpreted as to give

effect to the mutual intention of the parties, as it existed at the time of
contracting, so far as the same is ascertainable and lawful.
§928. Intention ascertained.] For the purpose of ascertaining the in

tention of the parties to a contract, if otherwise doubtful, the rules given
in this chapter are to be applied.
§ 929. Language governs.] The language of a contract is to govern its

interpretation, if the language is clear and explicit, and does not involve
an absurdity.
§ 930. Fkom writing if possible.] When a contract is reduced to writing,

the intention of the parties is to be ascertained from the writing alone, if
possible, subject, however, to the other provisions of this title.
§ 931. Error only disregarded.] When through fraud, mistake, or ac

cident, a written contract fails to express the real intention of the parties,
such intention is to be regarded, and the erroneous parts of the writing
disregarded.
§932. Effect to every tart.] The whole of a contract is to be taken

together, so as to give effect to every part, if reasonably practicable, each
clause helping to interpret the others.
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§ 933. Several contracts, together.] Several contracts relating to the
same matters, between the same parties, and made as parts of substan
tially one transaction, are to be taken together.
§ 934. Interpretation favors validity.] A contract must receive such an

interpretation as will make it lawful, operative, definite, reasonable, and
capable of being carried into effect, if it can be done without violating the
intention of the parties.
§ 935. Words in usual sense, unless.] The words of a contract are to

be understood in their ordinary and popular sense, rather than according
to their strict legal meaning, unless used by the parties in a technical
sense, or unless a special meaning is given to them by usage, in which
case the latter must be followed.

S 930. Technical words.] Technical words are to be interpreted as usu
ally understood by persons in the profession or business to which they re
late, unless clearly used in a different sense.

§ 937. Law of place J A contract is 'to be interpreted according to the
law and usage of the place where it is to be performed, or, if it does not
indicate a place of performance, according to the law and usage of the
place where it is made.
§ 938. Circumstances explain.] A contract may be explained by refer

ence to the circumstances under which it was made, and. the matter to
which it relates.

g 939. Restricted to intention.] However broad may be the terms of a
contract, it extends only to those things concerning which it appears that
the parties intended to contract.

•J 940. Sense of relief given.] If the terms of a promise are in any
respect ambiguous or uncertain, it must be interpreted in the sense in which
the promiser believed, at the time of making.it, that the promisee under
stood it.

>;941. Part subordinate to whole.] Particular clauses of a contract are
subordinate to its general intent.

S 942. Written and original parts control.] Where a contract is
partly written and partly printed, or where part of it is written or printed
under the special directions of the parties, and with a special view to their
intention, and the remainder is copied from a form originally prepared
without special reference to the particular parties and particular contract
in question, the written parts control the printed parts, and the parts
which are purely original, control those which are copied from a form.
And if the two are absolutely repugnant, the latter must, be so far disre
garded.
§ 943. Repugnance —now reconciled] Repugnancy in a contract must

be reconciled, if possible, by such an interpretation as will give some effect
to the repugnant clause, subordinate to the general intent and purposes
of the whole contract.
§ 944. Inconsistent words rejected.] Words in a contract which are

wholly inconsistent with its nature, or with the main intention of the par-
tieSj are to be rejected.
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§ 945. Aoainst party caisixg uncertainty.] In cases of uncertainty not-
removed by the preceding rules, the language of a contract should be in
terpreted most strongly against the party who caused the uncertainty to
exist. The promiser is presumed to be such party, except in a contract
between a public officer or body, as such, and a private party, in which it
is presumed that all uncertainty was caused by the private party.
§ 946. Reasonable stipulations implied.] Stipulations which are neces

sary to make a contract reasonable, or conformable to usage, are implied
in respect to matters concerning which the contract manifests no contrary
intention.
§ 947. Necessary incidents implied.] All things that in law or usage are

considered as incidental to a contract, or as necessary to carry it into ef
fect, are implied therefrom, unless some of them are expressly mentioned
therein, when all other things of the same class are deemed to be ex
cluded. „

§948. No time, reasonable time.] If no time is specified for the perform
ance of an act required to be performed, a reasonable time is allowed. If the
act is in its nature capable of being done instantly, as for example, if it
consists in the payment of money only, it must be performed immediately
upon the thing to be done being exactly ascertained.
§ 949. When time is essence.] Time is never considered as of the es

sence of a contract, unless by its terms expressly so provided.
§ 950. Promise joint and several.] Where all the parties who unite in

a promise receive some benefit from the consideration, whether past or
present, their promise is presumed to be joint and several.
§ 951. Singular number] A promise, made in the singular number, but

executed by several persons, is presumed to be joint and several.
£ 952. Executed —defined.] An executed contract is one, the object of

which is fully performed. All others are executory.

TITLE IV.
UNLAWFUL CONTRACTS.

§953. What is unlawful.] That is not unlawful which is:
1. Contrary to an express provision of law.
2. Contrary to the policy of express law, though not expressly prohib

ited; or,
3. Otherwise contrary to good morals.
§ 954. Certain contracts unlawful] All contracts which have for their

object, directly or indirectly, to exempt any one from responsibility for
his own fraud, or willful injury to the person or property of another, or
violation of law, whether willful or negligent, are against the policy of the
law.
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§ 955. Penalties void.] Penalties imposed by contract for any non
performance thereof, are void. But this section does not render void
such bonds or obligations, penal in form, as have heretofore been com
monly used; it merely rejects and avoids the penal clauses.
§ 95G. Fixing damages void.] Every contract, by which the amount of

damages to be paid, or other compensation to be made, for a breach of
an obligation, is determined in anticipation thereof, is to that extent void,
except as expressly provided by the next section.
§ 957. Exceitiox.] The parties to a contract may agree therein upon

an amount which shall be presumed to be the amount of damage sustained
by a breach thereof, when, from the nature of the case, it would be im
practicable or extremely difficult to fix the actual damage.
§ 958. Restraints ox legal proceedings.] Every stipulation or condition

in a contract, by which any party thereto is restricted from enforcing his
rights under the contract by the usual legal proceedings in the ordinary
tribunals, or which limits the time within which he may thus enforce his
rights, is void.
§ 959. Same op employment.] Every contract by which any one is

restrained from exercising a lawful profession, trade or business of any
kind, otherwise than as provided by the next two sections, is to that
extent void.
§ 960. • Exceitiox of good will.] One who sells the good will of a busi

ness may agree with the buyer to refrain from carrying on a similar
business within a specified county, city, or a part thereof, so long as the
buyer, or any person deriving title to the good will from him, carries on a
like business therein.
§ 961. Partners—same.] Partners may, upon or in anticipation of a

dissolution of the partnership, agree that none of them will carry on a
similar business within the same city or town where the partnership busi
ness has been transacted, or within a specified part thereof.

£ 9G2. Restraint of marriage.] Every contract in restraint of the mar
riage of any person, other than a minor, is void.

TITLE V.
EXTINCTION OF CONTRACTS.

Chapter I. Contracts, how extinguished.
11. Rescission.
III. Alteration and cancellation.

CHAPTER I.
CONTRACTS —HOW EXTINGUISHED.

£ 903. Manner.] A contract may be extinguished in like manner with
any other obligation, and also in the manner prescribed by this title.
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CHAPTER II.

KKPCISSION.

§ 964. Rescission extinguishes.] A contract is exlingnislied by its re
scission.
§905. Cases when i'aktv may rescind.] A party to a contract may re

scind the same in the following cases only:
1. If the consent of the party rescinding, or of any party jointly con

tracting with him, was given by mistake, or obtained through duress,
menace, fraud, or undue influence, exercised by or with the connivance of
the party as to whom he rescinds, or of any other party to the contract
jointly interested with such party.
2. If, through the fault of the party as to whom he rescinds, the consid

eration for his obligation fails, in whole or in part.
3. If such consideration becomes entirely void from any cause.
4. If such consideration, before it is rendered to him, fails in a material

respect, from any cause; or
T>. By consent of all the other parties.
§ 960. Rescission allowed in essential mistake.] A stipulation that errors

of description shall not avoid a contract, or shall be the subject of com
pensation, or both, does not take away the right of rescission for fraud,
nor for mistake, where such mistake is in a matter essential to the in
ducement of the contract, and is not capable of exact and entire compen
sation.
§907. Rescission, now and when.] Rescission, when not effected by

consent, can be accomplished only by the use, on the part of the party
rescinding, of reasonable diligence to comply with the following rules:
1. He must rescind promptly, upon discovering the facts which entitle

him to rescind, if lie is free from duress, menace, undue influence, or dis
ability, and is aware of his right to rescind; and,
2. He must restore to the other party every tiling of value which he has

received from him under the contract; or must offer to restore the same,
upon condition that such party shall do likewise, unless the latter is un
able, or positively refuses to do so.

CHAPTER 111.

ALTERATION AND CANCELLATION.

§ 968. Writing extinguishes oral.] A contract not in writing may be
altered in any respect by consent of the parties, in writing, without a new
consideration, and is extinguished thereby to the extent of the new alter
ation.
§ 909. How writing altered.] A contract in writing may be altered by

a contract in writing, or by an executed oral agreement, and not otherwise.
§970. Destruction by consent.] The destruction or cancellation of a

written contract, or of the signature of the parties liable thereon, with in
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tent to extinguish the obligation thereof, extinguishes it as to all the par
ties consenting to the act.
£ 971. By alteration —effect] The intentional destruction, cancella

tion or material alteration of a written contract, by a party entitled to
any benefit under it, or with his consent, extinguishes all the executory
obligations of the contract in his favor, againt>t parties who do not con
sent to the act.

§ 972. Of duplicate—xot affect.] Where a contract is executed in du
plicate, an alteration or destruction of one copy, while the other exists,
is not within the provisions of the last section.
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Part 3.
• OBLIGATIONS IMPOSED BY LAW.

-■

§ 973. Abstinence from injury.] Every person is bound, without con
tract, to abstain from injuring the person or property of another, or in
fringing upon any of his rights.
§ 974. Damages for deceit.] One who willfully deceives another, with

intent to induce him to alter his position to his injury or risk, is liable
for any damage which he thereby suffers.

§ 975. Deceits classed,] A deceit, within the meaning of the last sec
tion, is either:
1. The suggestion as a fact, of that which is not true, by one who does-

not believe it to be true.
2. The assertion, as a fact, of that which is not true, by one who has no

reasonable ground for believing it to be true.
3. The suppression of a fact, by one who is bound to disclose it, or who

gives information of other facts which are likely to mislead for want of
communication of that fact; or,
4. A promise, made without any intention of performing it.

§ 976. Upon the public] One who practices a deceit with intent to de
fraud the public, or a particular class of persons, is deemed to have in
tended to defraud every individual in that class, who is actually misled by
the deceit.
§ 977. Restoration.] One who obtains a thing without the consent of

its owner, or by a consent afterwards rescinded, or by an unlawful exac
tion which the owner could not at the time prudently refuse, must restore
it to the person from whom it was thus obtained, unless he lias acquired
a title thereto superior to that of such other person, or unless the transac
tion was corrupt and unlawful on both sides.
§ 978. Voluntary, when demand.] The restoration required by the last

section must be made without demand; except where a thing is obtained
by mutual mistake, in which case the party obtaining the thing is not
bound to return it until he has notice of the mistake.
§ 979. Willful acts—negligence.] Every one is responsible, not only

for the result of his willful acts, but also for an injury occasioned to an
other by his want of ordinary care or skill in the management of his prop
erty or person, except so far as the latter has, willfully or by want of ordi
nary care, brought the injury upon himself. The extent of liability in
such cases is defined by the title on compensatory relief.
§ 980. Other obligations.] Other obligations are prescribed by the

first and second divisions of this code.
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Part 4.

OBLIGATIONS ARISING FROM PARTICULAR
TRANSACTIONS.

Title I. Rale.
II. Exchange.
III. Deposit.
IV.* Loan.
V. Hiring.
VI. Service.
VII. Carriage.
VIII. Trust.
IX. Agency.
X. Partnership.
XI. Insurance.
XII. Indemnity.
XIII. Guaranty.
XIV. Lien.
XV. Negotiable instruments.
XVI. General provisions.

TITLE I.
SALE.

Chapter 1. General provisions.
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ARTICLE 1.—Salk.

^ 981. Salk dkfined. Sale is a contract by which, for a pecuniary con -

sideration, called a price, one transfers to another an interest in property.
55982. Subject of salk.] The subject of sale must be property, the title

to which can be immediately transferred fiom the seller to the buyer.

ARTICLE II.—AORKKMKNTS FOR SALK.

jj 983. Classks of same.] An agreement for sale is either:
1. An agreement to sell.
2. An agreement to buy; or,
U. A mutual agreement to sell and buy.
8 984. To ski.l dkkixkd.] An agreement to sell is ;i contract by which,

one engages, for a price, to transfer to another the title to a certain thing.
§ 985. To buy.'] An agreement to buy is a contract by which one en

gages to accept from another and pay a .price for the title to a certain
thing.
§ 980. To skll and buy.] An agreement to sell and buy is a contract by

which one engages to transfer the title to a certain tliingjo another, who
engages to accept the same from him, and to pay a price therefor.
§ 987. What subject ok contract.] Any property which, if in existence,

might be the subject of sale, may be the subject of an agreement for a sale,
whether in existence or not.
§988. Salk <>krealty. '] An agreement to sell real property binds the

seller to execute a conveyance in form sufficient to pass the title to the
property. •

§ 989. Usual covenants.] An agreement on the part of a seller of real
property to give the usual covenants, binds him to insert in the grant,
covenants of seizin, quiet enjoyment, further assurance, general warranty,
and against incumbrances.
§ 990. Sukstaxck thereof ] The covenants mentioned in the last section

must be in substance as follows:
The party of the first part covenants with the party of tho second part that the former is

now seized in fee simple of the property granted; that the latter shall enjoy the same without
any lawful disturbance; that the same is free from all incumbrances; that the party of the first
part, and all persons acquiring any interest in the same through or for him, will, on demand,
execute and deliver to the party of the second part, ac the expense of the latter, any further
assurance of the same that may be reasonably required; and that the party ef the first part
will wan-ant to the party of tho second part all the said property against every person lawfully
claiming the same.

ARTICLE III.—Form ok tub contract.
§ 991. Statute ofJ frauds—personal.] No sale of personal property, or

agreement to buy or sell it for a price of lifty dollars or more„ is valid,
unless:
One—The agreement or some note or a memorandum thereof be in wri

ting, and subscribed by the party to be charged, or by his agent; or,
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Two—The buyer accepts and received part of the things sold, or when it
consists of a thing in action, part of the evidences thereof, or some of
them; or,
Three—The buyer, at the time of sale, pays a part of the price.
§ 992. Contract "to mantpahtrk.] An agreement to manufacture a

thing from materials furnished by the manufacturer or by another person.
is not within the provisions of the last section.
§993. Contract kor sale ok real property. ] No agreement for the sale

of real property, or of an interest therein, is valid unless the same, or
some note or memorandum thereof, be in writing, and subscribed by the
party to be charged, or his agent thereunto anthoiized in writing; but this
does not abridge the power of any court to compel the specific performance
of any agreement for the sale of real property in case of part performance
thereof.
§994. Form ok transfer. ] The form of a transfer of real property is

described by the chapter on such transfers.

CHAPTER II.
RIGHTS AND OBLIGATIONS OK THE SELLER.

Article I. Rights and duties before delivery.
II. Delivery.
III. Warranty.

ARTICLE I.—Rights and duties before delivery.

§995. Skller acts as depositary.] After personal property has been
sold, and until the delivery is completed, the seller has the rights and obli
gations of a depositary for hire, except that he must keep the property,
without charge, until the buyer has had a reasonable opportunity to
remove it.
§ 996. Seller may resell.] If a buyer of personal property does not

pay for it according to contract, and it remains in the possession of the
seller, after payment is due, the seller may rescind the sale, or may enforce
his lien for the price in the manner prescribed by the title on liens.

ARTICLE II.—Delivery.

§ 997. Delivery <>n demand.] One who sells personal property, whether
it was in his possession at the time of sale or not, must put it into a con
dition fit for delivery, and deliver it to the buyer within a reasonable time
after demand, unless he has a lien thereon.
§ 998. Delivery where.] Personal property sold is deliverable at the

place where it is at the time of the sale or agreement to sell, or, if it is not
then in extistence, it is deliverable at the place where'it is produced.
§999. Expense ok transpoktation.] One who sells personal property

must bring it to his own door, or'other convenient place, for its acceptance
by the buyer, but further transportation is at the risk and expense of the
buyer.
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§ 1000. Notice of ofhon—waived.] When either party to a contract of
sale has an option as to the time, place or manner of delivery, he must
give the other party reasonable notice of his choice; and if he does not
give such notice within a reasonable time, his right of option is waived.
§ 1001. Buyer's directions govern sending.] If a seller agrees to send

the thing sold to the buyer, he must follow the directions of the latter as
to the manner of sending, or it will be at his own risk during its trans
portation. If he follows such directions, or if, in the absence of special
directions, he uses ordinary care in forwarding the thing, it is at the risk
of the buyer.

§ 1002. Reasonable hours. The delivery of a thing sold can be offered
or demanded only within reasonable hours of the day.

ARTICLE III.—Warranty.

§ 1003. Definition.] A warranty is an engagement by which a seller
assures to a buyer the existence of some fact affecting the transaction,
whether past, present or future.

§ 1004. Not implied bv mere sale.] Except as prescribed by this arti
cle, a mere contract of sale or agreement to sell does not imply a war-
ranty.

.'V1' \ £ 1005. Warranty of title to personalty.] One who sells or agrees to
c, sell personal property, as his own, thereby warrants that he has a good

<Y*" and unincumbered title thereto.

§ 1006. Of quality- by samite.] One who sell or agrees to sell goods by
sample, thereby warrants the bulk to be equal to the sample.

§ 1007. Seller knows buyer relies, &c] One who sells or agrees to sell
personal property, knowing that the buyer relies upon his advice or judg
ment, thereby warrants to the buyer that neither the seller, nor any a?ent
employed by him in the transaction, knows the extstence of any fact con
cerning the thing sold which would, to his knowledge, destroy the buyer's
inducement to buy.

§ 1008. Merchandise not in existence.] One who agrees to sell mer
chandise not then in existence, thereby warrants that it shall be sound
and merchantable at the place of production contemplated by the parties
and as nearly so, at the place of delivery, as can be secured by reason
able care.j/ §1009. Against latent defects.] One who sells or agrees to .sell an ai-

.a r tide of his own manufacture, thereby warrants it to be free from any

' L,'' latent defect, not disclosed to the buyer, arising from the process of man-
rA ufacture, and also that neither he nor his agent in such manufacture has

knowingly used improper materials therein.

§ 1010. Fit for purpose.] One who manufactures an article under an
order for a particular purpose, w-arrants by the sale that it is reasonably
fit for that purpose.

§ 1011. Inaccessible merchandise.] One who sells or agrees to sell mer
chandise inaccessible to the examination of the buyer, thereby warrants
that it is sound and merchantable.

•IWl
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§ 1012. Trade mark genuine.] One who sells or agrees to sell any arti
cle to which there is affixed or attached a trade mark, thereby warrants
that mark to be genuine, and lawfully used.
§ 1013. Marks of quality.] One who sells or agrees to sell any article

to which there is affixed or attached a statement or mark to express the
quantity or quality thereof, or the place where it was in whole or in part
produced, manufactured or prepared, thereby warrants the truth thereof.
§ 1014. Validity of instrument.] One who sells or agrees to sell an in

strument purporting to bind any one to the performance of an act, there
by warrants the instrument to be what it purports to be, and to be bind
ing according to its purport upon all the parties thereto; and also war
rants that he has no knowledge of any facts which tend to prove it worth
less, such as the insolvency of any of the parties thereto, where that is
material, the extinction of its obligations or its invalidity for any cause.
§ 1015. Food sound and wholesome.] One who makes a business of sell

ing provisions for domestic use, warrants, by a sale thereof, to one who
bays for actual consumption, and not for the purpose of sale, that they
are sound and wholesome.
§ 1016. Sale of good will.] One who sells the good will of a business,

thereby warrants that he will not endeavor to draw off any of the cus
tomers.

5? 1017. Upon judicial sale.] L'pon a judicial sale, the only warranty
implied is that the seller does not know that the sale will not pass a good
title to the property.
£ 1018. General warranty— effect.] A general warranty does not ex

tend to defects inconsistent therewith, of which the buyer was then aware,
or which were then easily discernible by him, without the exercise of pe
culiar skill; but it extends to all other defects.

CHAPTER III.
RIGHTS AND OBLIGATIONS OF THE BUYER.

g 1019. Buyer to pay and take away.] A buyer must pay the price of
the thing sold on its delivery; and must take it away within a reasonable
time after the seller offers to deliver it.
? 1020. Right to inspect.] On an agreement for sale, with warranty, the

buyer has a right to inspect the thing sold, at a reasonable time, before
accepting it; and may rescind the contract if the seller refuses to permit
him to do so.
§ 1021. Buyer may rescind for breach, etc.] The breach of a warranty

entitles the buyer to rescind an agreement for sale, but not an executed
sale, unless the warranty was intended by the parties to operate as a con
dition.

CHAPTER IV.
SALE BY AUCTION.

g 1022. Definition.] A sale by auction is a sale by public outcry to the
highest bidder on the spot.
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§1023. When sale complete.] A sale by auction is complete when the
auctioneer publicly annoances, by the fall of his hammer, or in any other
customary manner, that the thing is sold.

S 1024. Withdrawal ok wo ] Until the announcement mentioned in the
last section has been made, any bidder may withdraw his bid, if lie does
so in a manner reasonably sufficient to bring it to the notice of the
auctioneer.
ij 1023. Within conditions.] When a sale by auction is made upon

written or printed conditions, such conditions cannot be moditied by any
oral declaration of the, auctioneer, except so far as they are for his own
benetit.

£ 1020. Absolute right of bidder.] If, at a sale by auction, the auctioneer
having authority to do so, publicly announces that the sale will be with
out reserve, or makes any announcement equivalent thereto, the highest
bidder in good faith lias an absolute right to the completion of the sale to
him; and upon such a sale, bids by the seller or any agent for him are
void.

<$1027. By bidding—fraud.] The employment by a seller at a sale at
auction, without the knowledge of the buyer, of any person to bid at the
sale, without an intention on the part of such bidder to buy, and on the
part of the seller to enforce his bid, is a fraud upon the buyer, which en
titles him to rescind his purchase.
§ 1028. Auctioneer's memorandum.] When property is sold by auction,

an entry made by the auctioneer in bis sale book, at the time of the sale,
specifying the name of the person for whom he sells, the thing sold, the
price, the terms of sale, and the name of the buyer, binds both parties in
the same manner as if made by themselves.

TITLE II.
EXCHANGE.

S 102!). Definition.] Exchange is a contract by which the parties mu
tually give, or agree to give, one thing for another, neither thing, or both
things, being money only.
§ 1030. Validity of contract.] The provisions of section U91 apply to

all exchanges in which the value of the thing to be given by either party
is fifty dollars or more.

jj? 1031. Each party a seller.] The provisions of the title on sale apply
to exchanges. Each party has the rights and obligations of a seller as to
the thing which he gives, and of a buyer as to that which he takes.
§1032. Warranty that money genuine.] On an exchange of money,

each party thereby warrants the genuineness of the money given by him.
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TITLE III.
DEPOSIT.

Chapter I. Deposit in General.
II. Deposit fur Keeping.
111. Deposit for Exchange.

CHAPTER I.

DEPOSIT IN GENERAL.

Article I. Nature and Creation of Deposit.
II. Obligations of the Depositary.

ARTICLE I. —Nature and ckeatiox of deposit.
§ 10*3. Two classes.] A deposit may be voluntary or involuntary ; and

for safe keeping or for exchange.
§1034.. Voluntary.] A voluntary deposit is made by one giving to

another, with his consent, the possession of personal property to keep
for the benefit of the former, or of a third' party. The person giving is
called the depositor, and the person receiving the depositary.
§ 1035. Involuntary — kinds.] An involuntary deposit is made:
1. By the accidental leaving or placing of personal property in the pos

session of any person, without negligence on the part of its owner; or,
2. In cases of tire, shipwreck, inundation, insurrection, riot, or like ex

traordinary emergencies, by the owner of personal property committing it,
out of necessity, to the care of any person.
§ 1036. Must take charge.] The person with whom a thing is depos

ited, in the manner described in the last section, is bound to take charge
of it, if able to do so.
§ 1037. For kekpisu — specific] A deposit for keeping is one in which

the depositary is bound to return the identical thing deposited.
§ 1038. For exchange— kinh.J A deposit for exchange is one in which

the depositary is only bound to return a thing corresponding in kind to
that which is deposited.

ARTICLE II.—Obligations of the depositary.
§1030. Delivery <»x demand.] A depositary must deliver the tiling to

the person for whose benefit it was deposited, on demand, whether the
deposit was made for a specified time or not, unless he has a lien upon
the thing deposited, or has been forbidden or prevented from doing so by
the real owner thereof, or by the act of the law, and lias given the notice
required by section 104^!. »

—25
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§1040. Demand necessary.] A depositary is not bound to deliver a
thing deposited without demand, even where the deposit is made for a
pecified time.
§ 1041. Place of delivery.] A depositary must deliver the thing de

posited at his residence or place of business, as may be most convenient
for him.
§ 1042. Notice to owner of adverse claim.] A depositary must give

prompt notice to the person for whose benefit the deposit was made, of
any proceedings taken adversely to his interest in the thing deposited
which may tend to excuse the depositary from delivering the thing to him.
§ 1043. Same of wrongful detention.] A depositary, who believes that

a thing deposited with him is wrongfully detained from its true owner,
may give him notice of the deposit; and if within a reasonable .time after
wards he does not claim it, and sufficiently establish his right thereto, and
indemnify the depositary against the claim of the depositor, the deposi
tary is exonerated from liability to the person to whom he gave the no
tice, upon returning the thing to the depositor, or assuming, in good
faith, a new obligation changing his position in respect to the thing, to
his prejudice.

§ 1044. Delivery to disagreeing owners.] If a thing deposited is owned
jointly or in common by persons who cannot agree upon the manner of
its delivery, the depositary may deliver to each his proper share thereof,

if it can be done without injury to the thing.

CHAPTER II.
DEPOSIT foe keeping.

Article I. General Provisions.
II. Gratuitous Deposit.
Til. Storage.
IV. Inn Keepers.
V. Finding.

ARTICLE I.—General provisions.

§ 1045. Indemnity.] A depositor must indemnify the depositary:

1. For all damage caused to him by the defects or vices of the thing de
posited; and,

2. For all expenses necessarily incurred by him about the thing, other
than such as are involved in the nature of the undertaking.

§ 1046. Care of animals.] A depositary of living animals must pro
vide them with suitable food and shelter, and treat them kindly.

§ 1047. Use of deposit forbidden.] A depositary may not use the thing
deposited, or permit it to be used, for any purpose, without the consent of
the depositor. He may not, if it is purposely fastened by the depositor,
open it without the consent of the latter, except in case of necessity.

§ 1048. Damages for wrongful use.] A depositary is liable for any
damage happening to the thing deposited during his wrongful use thereof,
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unless such damage must inevitably have happened though the property
had not been thus used.
§ 1049. Sale of perishing thing. ] If a thing deposited is in actual dan

ger of perishing before instructions can be obtained from the depositor,
the depositary may sell it for the best price obtainable, and retain the
proceeds as a deposit, giving immediate notice of his proceedings to the
depositor.
§ 1050. Presumed negligence fob injury, etc.] If a thing is lost or

injured during its deposit, and the depositary refuses to inform the depos
itor of the circumstances under which the loss or injury occurred, so far
as he has information concerning them, or willfully misrepresents the cir
cumstances to him, the depositary is presumed to have willfully or by
gross negligence permitted the loss or injury to occur.

§ 1051. Services bv depositary.] So far as any service is rendered by a
depositary, or required from him, his duties and liabilities are prescribed
by the title on employment and service.
§ 1052. Measure of damages.] The liability of a depositary for negligence

rannot exceed the amount which he is informed by the depositor, or has
reason to suppose, the thing deposited to be worth.

ARTICLE II —Gratuitous deposit.

£ 1053. Definition.] Gratuitous deposit is a deposit for which the
depositary receives no consideration beyond the mere possession of the
thing deposited.

§■1054. Involuntary.] An involuntary deposit is gratuitous, the deposi
tary being entitled to no reward.
§ 1055. Slight cabe at least.] A gratuitous depositary must use at

least slight care for the preservation of the thing deposited.
£ 1056. When duties cease.] The duties of a gratuitous depositary

cease:
1. Upon his restoring the thing deposited to its owner; or,
2. Upon his giving reasonable notice to the owner to remove it, and the

owner failing to do so within a reasonable time. But an involuntary de
positary, under subdivision 2 of section 1035, cannot give such noticeuntil
the emergency that gave rise to the deposit is past.

ARTICLE III.—Storage.

§■ 1057 v Depositary for hire.] A deposit not gratuitous is called storage.
The depositary in such case is called a depositary for hire.

§ 1058. Ordinary care.] A depositary for hire must use at least ordi
nary care for the preservation of the thing deposited.

§ 1059. Rate of compensation.] In the absence of a different agreement
•»r usage, a depositary for hire is entitled to one week's hire for the suste
nance and shelter of living animals during any fraction of a week, and to
kalf a month's hire for the storage of any other property during any frac
tion of a half month.
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§ 1060. Termination ok deposit.] In the absence of an agreement as to
the length of time during which a deposit is tp continue, it may be termi
nated by the depositor at any time, and by the depositary upon reason
able notice.

§ 1061. Same— i-ti.i. time paid.] Notwithstanding an agreement respect
ing the length of time during which a deposit is to continue, it may be
terminated by the depositor on paying all that would become due to the
depositary in case of the deposit so continuing.

A RTIOLE IV.—I XN KKEPKKS.
§1062. Liahii.ity oi- keeper ok inn or boardino noisi:. J An innkeeper or

keeper of a hoarding house, is liable for all losses of, or injuries to, per
sonal property placed by his guests or boarders under his care, unless oc
casioned by an irresistible superhuman cause, by a public enemy, by the
negligence of the owner, or by the act of some one whom he brought into
the inn or boarding house, and upon such property, the innkeeper or
keeper of a boarding house, has a lien and a right of detention for the
payment of such amount as may be due him for lodging, fare, boarding,
or other necessaries by such guest or boarder; and the said lien may be
enforced by a sale of the property in the manner prescribed in this code
for the sale of pledged property.
§ 1063. How exempted from.] If any innkeeper or boarding house

keeper keeps a tire-proof safe, and gives notice to a guest or boarder,
either personally, or by putting up a printed notice in a prominent place
in the room occupied by the guest or boarder, that he keeps such a safe,
and will not be liable for money, jewelry, documents, or other articles of
unusual value and small compass, unless placed therein, he is not liable
except so far as his own acts contribute thereto, for any loss of, or injury
to, such article, if not deposited with him, and not required by the guest
or boarder for present use.

ARTICLE V.—Fjndino .

§ 10(54. Finder a depositary.] One who rinds a thing lost, is not bound
to take charge of it; but if he does so, he is thenceforward a depositary
for the owner, with the rights and obligations of a depositary for hire.
§ 100ri. Mist notify owner. | If the linder of a thing knows or suspects

who is the owner, he must, mith reasonable diligence, give him notice of
the finding; and if he fails to do so, he is liable in damages to the
owner, and has no claim to any reward offered by him for the recovery of
the thing, or to any compensation for his trouble or expenses.
§ 1060. Claimant mist prove.] The tinder of a thing may, in good faith,

before giving it up, require reasonable proof of ownership from any per
son claiming it.
§ 1007. Reward eor services.] The linder of a thing is entitled to com

pensation for all expenses necessarily incurred by him in its preservation,
and for any other service necessarily performed by him about it, and to a
reasonable reward for keeping it.
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§ 10G8. Exoneration jiv storage.] The finder of a thing may exonerate
himself from liability at any time, by placing it on storage with any re
sponsible person of good character, at a reasonable expense.

jj 1069. May sell—when.] The iinder of a thing may sell it, if it is a
thing which is commonly the subject of sale, when the owner cannot with
reasonable diligence be found; or, being found, refuses upon demand to
pay the lawful charges of the finder, in the following cases:

1. When the thing is in danger of perishing, or of losing the greater
part of its value; or,
2. When the lawful charges of the finder amount to two-thirds of its

value.

§ 1070. Manner ok sale.] A sale under the provisions of the last sec
tion must be made in the same manner as the sale of a thing pledged.

$ 1071. Si-rrexdek ok TinNc; to findkr.] The owner of a thing found may
exonerate himself from the claims of the tinder by surrendering it to him
in satisfaction thereof.
£•1072. Ixtextioxai.lv ahandoxejl] The provisions of this article have

no application to things which have been. intentionally abandoned by their
owners.

CHAPTER 111.

DEPOSIT KOK EXCHANGE.

§1073. Transfers title.] A deposit for exchange transfers to the de

positary the title to the thing deposited, and creates between him and the
depositor the relation of debtor and creditor merely.

TITLE IV.
LOAN.

Chapter I. Loan for Use.
II. Loan for Exchange.
III. Loan for Money.

CHAPTER I.
LOAN FOK USE.

§ 1074. Definition.] A loan for use is a contract by which one gives to
another the temporary possession and use of personal property, and the
latter agrees to return the same thing to him at a future time, without re
ward for its use.

§ 1075. Title and increase to lexdkr.] A loan for use does not transfer
the title to the thing; and all its increase during the peiiod of the loan
belongs to the lender.
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§ 1076. Cake by borrower.] A borrower for use must use great care for
the preservation in safety in good condition of the thing lent.
§ 1077. Of living animal.] One who borrows a living animal for use

must treat it with great kindness, and provide everything necessary and
suitable for lt.
§1078. Degree of skill.] A borrower for use is bound to have aod to

exercise such skill in the care of the thing lent, as he causes the lender to
believe him to possess.

^ 1079. Repair of injuries.] A borrower for use must repair all deteri
orations or injuries to the thing lent, which are occasioned by his negli
gence, however slight.
§ 1080. Uses limited.] The borrower of a thing for use may use it for

such purposes only as the lender might reasonably anticipate at the time
of lending.
§ 1081. Re-lending forbidden.] The borrower of a thing for use must

not part with it to a third person without the consent of the lender.
§ 1082. Expenses during loan.] Thejborrower of a thing for use must

bear all its expenses during the loan, except such as are necessarily in
curred by him to preserve it from unexpected and unusual injury. For
such expense he is entitled to compensation from the lender, who may,
however, exonerate himself by surrendering the thing to the borrower.
§ 1083. Lender liable for defects.] The lender of a thing for use must

indemnify the borrower for damages caused by defects or vic-esin it, which
he knew at the time of lending, and concealed from the borrower.
§ 1084. Lender may require return.] The lender of a thing for use

may at any time require its return, even though he lent it for a specified
time or purpose. But if, on the faith of such an agreement, the borrower
has made such arrangements that a return of the thing before the period
agreed upon would cause him loss, exceeding the benefit derived by hint
from the loan, the lender must indemnify him for such loss, if he compels
such return, the borrower not having in any manner violated his duty.

{5 1085. Returnable without demand.] If a thing is lent for use for a
specified time or purpose, it must be returned to the lender without de
mand, as soon as the time has expired, or the purpose has been accom
plished. In other cases it need not be returned until demanded.

§ 1086. Place of return.] The borrower of a thing for use must return
.it to tlie lender, at the place contemplated by the parties at the time of
lending; or if no particular place was so contemplated by them, then at
the place where it was at that time.

CHAPTER II.
LOAN FOR 1XC1IANGK.

g 1087. Definition.] A loan for exchange is a contract by which one
delivers personal property to another, and the latter agrees to return to
the lender a similar thing at a future time, without reward for its use.

§ 1088. Same.] A loan, which the borrower is allowed by the lender to
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treat as a loan for use, or for exchange, at his option, is subject to all the
provisions of this chapter.
§1089. Title in borrower— rioiits.] By a loan for exchange the title

to the thing lent is transferred to the borrower, and he must bear all its
expenses, and is entitled to all its increase.
1 1090. Lender cannot modify contract.] A lender for exchange cannot

require the borrower to fulfill his obligations at a time, or in a manner,
different from that which was originally agreed upon.
§1091. Sections applicable.] Sections 1083, 1085 and 1086, apply to a

loan for exchange.

CHAPTER III.

LOAN OF MONEY.

§1092. Definition — for mere use] A loan of money is a contract by
which one delivers a sum of money to another, and the latter agrees to
return at a future time a sum equivalent to that which he borrowed. A
loan for mere use is governed by the chapter on loan for use.
§ 1093. Repayment in current funds.] A borrower of money must pay

the amount due in such money as is current at the time when the loan be
comes due, whether such money is worth more or less than the actual
money lent.
§ 1094. Loan presumes interest.] Whenever a loan of money is made,

it is presumed to be made upon interest, unless it is otherwise expressly
stipulated at the time in writing.
§ 1095. Interest defined.] Interest is the compensation all owed for the

use, or forbearance, or detention of money, or its equivalent.
§ 1096. Annual bate.] When a rate of interest is prescribed by a law

or contract, without specifying the period of time by which such rate is
to be calculated, it is to be deemed an annual rate.
§ 1097. Leoal interest seven per cent.] Under an obligation to pay in

terest, no rate being specified, interest is payable at the rate of seven per
centum per annum, and in the like proportion for a longer or shorter time;
but in the computation of interest for less than a year, three hundred and
sixty days are deemed to constitute a year.
§1098. IIkhiest rate, twelve.] 1. The highest rate of interest which it

shall be lawful for any person to take, receive, retain, or contract for in
this territory, shall be twelve per cent, per annum, and at the same rate
for a shorter time.
2. Unless, within the above limitation, there is an express contract in

writing fixing a different rate, interest is payable on all moneys at the
rate of seven per cent, per annum, after they become due on any instru
ment of writing, except a judgment, and on moneys lent, or due on any
settlement of accounts, from the day on which the balance is ascertained,
and on moneys received to the use of another and detained from him.
§ 1099. Discount —limitation.] The interest which would become due at
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the end of the term for which a loan is made, not exceeding one year's in
terest in all, may be deducted from the loan in advance if the parties thus
agree.
§1100. Usury forfeits ixtf.rest only.] A person taking, receiving, le-

taining, or contracting for any higher rate of interest than the rate of
twelve per cent, per annum, shall forfeit all the interest so taken, received,
retained, or contracted for; it being the intent and meaning of this section
not to provide a forfeiture of any portion of the principal. When a greater
rate of interest has been paid than twelve per cent, per annum, the person
paying it, or his personal representative, may recover the excess from the
person taking it, or his personal representative, in an action in the proper
court.

§ 1101. Judgments —seven I'Ku (em.] Interest is payable on judgments
recovered i?i the courts of this territory, at the rate of seven per cent, per
annum, and no greater rate, but Mich interest must not be compounded in
any manner or form.

§ 1102. Samk rate aftki: brkacii.J Any legal rate of interest stipulated
by a contract, remains chargeable after a breach thereof, as before, until
the contract is superseded by a verdict or other new obligation.

TITLE V.
HIKING.

Ciiaptkk I. Hiring in General.
II. Hiring of Heal Property.
III. Iliiing of Personal Property.

CIIAPTKK I.

HIKING IN OKNKKAI..

§ HOB. iH.nxri'ioN.] Hiring is a contract by which one gives to another
the temporaiy possession and use of property, other than money, for re
ward, and the latter agrees to return the same to the former at a future
time.

§ 1104. Increase to iiirkk.] The products of a thing hired, during the
hiring, belong to the hirer.
§110."). Quiet possession. | An agreement to let upon hire, binds the

letter to secure to the hirer the quiet possession of the thing hired during
the term of the hiring, against all persons lawfully claiming the same.

§ 1100. Ordinary cakk ] The hirer of a thing must use ordinary care for
its preservation in safety and in good condition.

§ 1107. Repairs hy hiker.] The hirer of a thing must repair all deterio
rations or injuries thereto occasioned by his ordinary negligence.
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§ 1108. Use for itrrose let.] When a thing is let for a particular pur
pose, the hirer must not use it for any other purpose; and if lie does, the
letter may hold him responsible for its safety during such use, in all
events, or may treat the contract as thereby rescinded.

§ 1101) Hiking tek.minateh ijv letter.] The letter of a thing' may termi
nate the hiring, and reclaim the thing before the end of the term agreed
upon:

1, When the hirer uses, or permits a use of the thing hired, in a man
ner contrary to the agreement of the parties; or,
2. When the hirer does not, within a reasonable time after request,

make such repairs as he is bound to make.

§ 1110. By hirer.] The hirer of a thing may terminate the hiring before
the end of the term agreed upon;

1. When the letter does not, within a reasonable time after request, ful
fill his obligations, if any, as to placing and seeming the hirer in the quiet
possession of the thing hired, or putting it into a good condition, or re
pairing; or,
2. When the greater part of the tiling hired, or that pait which was, and

which the latter had, at the time of the hiring, reason to believe was the
material inducement to the hirer to enter into the contract, perishes from
any other cause than the ordinary negligence of the hirer.

£ 1111. By other events.] The hiring of a thing terminates:
1. At the end of the term agreed upon.
2. By the mutual consent of the parties.
3. By the hirer acquiring a title lo the thing hired, superior to that of

the letter; or,
4. By the destruction of the thing hired.
£ 1112. By death of iwrty, ok.] If the hiring of a thing is terminable at

the pleasure of one of the parties, it is terminated by notice to the other
of his death or incapacity to contract. In other cases it is not terminated
thereby.
§ 1113. Proportionate cart. J When the hiring of a thing is terminated

before the time originally agreed upon, the hirer must pay the due pro
portion of the hire for such use as he has actually made of the thing, un
less such use is merely nominal, and 6f no benefit to him.

CHAPTER II.

HIRING OF REAL. PROPKUTY.

§ 1114. Dwelling made fit ijy i.ksmjr.] The lessor of a building intended
for the occupation of human beings must, in the absence of an agreement
to the contrary, put it into a condition lit for such occupation, and repair
all subsequent dilapidations thereof; except that the lessee must repair all
deteriorations or injuries thereto occasioned by his ordinary negligence.
§ 1115. WiiK.v lessee may repair.] If, withi ii a reasonable time after

notice to the lessor of dilapidations which he ought to repair, he neglects
to do so, the lessee may repair the same himself, and deduct the expense
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of such repairs from the rent, or otherwise recover it from the lessor; or
the lessee may vacate the premises, in which case he shall be discharged
from further payment of rent, or performance of other conditions.
§ 111C. Presumed for one year.] A hiring of real property, other than

lodgings, in places where there is no usage on the subject, is presumed to
be for one year from its commencement, unless otherwise expressed in the
hiring.
§ 1117. Rent term limits lodging.] A hiring of lodgings for an unspe

cified term is presumed to have been made for such length of time aa the
parties adopt for the estimation of the rent. Thus a hiring at a weekly
rate of rent is presumed to be for one week. In the absence of any agree
ment respecting the length of time or the rent, the hiring is presumed to-
be monthly.
§ 1118. Continued possession renews lease.] If a lessee of real property

remains in possession thereof, after the expiration of the hiring, and the
lessor accepts rent from him, the parties are presumed to have renewed
the hiring on the same terms and for the same time, not exceeding one
year.

§ 1119. Presumed unless noticed.] A hiring of real property, for a term
not specified by the parties, is deemed to be renewed, as stated in the last
section, at the end of the term implied by law, unless one of the parties-
gives notice to the other of his intention to terminate the same, at least
as long before the expiration thereof as the term of the hiring itself, not
exceeding one month.
§1120. Rent — when payable.] When there is no contract or usage to

the contrary, the rent of agricultural and wild land is payable yearly at
the end of each year. Rents of lodgings are payable monthly at the end
of each month. Other rent.-* are payable quarterly at the end of each
quarter from the time the hiring takes effect. The rent for a hiring shorter
than the periods herein specified is payable at the termination of the
hiring.
§ 1121. Must inform landlord— to stkangek.] Every tenant who receives

notice of any proceeding to recover the real property occupied by him.Jor
the possession thereof, must immediately inform his landlord of the same,
and also deliver to the landlord the notice, if in writing, and is responsi
ble to the landlord for .all damages which he may sustain by reason of
any omission to inform him of the notice, or to deliver it to him if in
writing.
2. The attornment of a tenant to a stranger is void, unless it is made

with the consent of the landlord, or in consequence of a judgment of a
court of competent jurisdiction.
§ 1122. Part ok room includes all.] One who hires part of a room for a

dwelling is entitled to the whole of the room, notwithstanding any agree
ment to the contrary, and if a landlord lets a room as a dwelling for more
than one family, the person to whom he first lets any part of it is entitled
to the possession of the whole room for the term agreed upon, and every
tenant in the building, under the same landlord, is relieved from all obli
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gation to pay rent to him while such double letting of any room con
tinues.

CHAPTER III.
HIKING OF PERSONAL PROPERTY.

$j 1128. Letter's obligations.] One who lots personal property must de
liver it to the hirer, secure his quiet enjoyment thereof against all lawful
claimants, put it into a condition lit for the purpose for which he lets it,

and repair all deteriorations thereof not occasioned by the fault of the
hirer, and not the natural result of its use. ,

£ 1124. Ordinary expenses.] A hirer of personal property must bear
all such expenses concerning it as might naturally be foreseen to attend

it during its use by him. All other expenses must be borne by the letter.

§ 1125. Extraordinary expenses.] If a letter fails to fulfill his obligations
as prescribed by section 1123 the hirer, after giving him notice to do so, if
such notice can conveniently be given, may expend any reasonable
amount necessary to make good the letter's default, and may recover such
amount from him.

£ 1120. Retirn of tiiixu hiked.] At theexpiration of the term for which
personal property is hired, the hirer must return it to the letter at the
place contemplated by the parties at the time of hiring, or if no particular
place was so contemplated by them, at the place which it was at that
time.

£ 1127. Charter-party.] The contract by which a ship is let is termed

a charter-party. By it the owner may either let the capacity or burden of
the ship, continuing the employment of the owner's master, crew and
equipments, or may surrender the entire ship to the charterer, who then
provides them himself. The master or part owner may be a charterer.

TITLE VI.
SERVICE.

Chapter I. Service with Employment.
II. Particular Employment.
III. Service without Employment.
CHAPTER I.

SERVICE WITH EMPLOYMENT.

Article I. Definition of Employment.
II. Obligations of the Employer.
III. Obligations of the Employe.
IV. Termination of Employment.
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ARTICLE I.—Definition ok employment.

>J1128. Definition.] The contract of employment is a contract by
which one, who is called the employer, engages another, who is called the
■employe, to do something for the benefit of the employer or of a third
person.

ARTICLE II.—Ohmcatioxs of the employer.
§1121). Jsnuixriv to employe. | An employer must indemnify his em

ploye, except as prescribed in the next section, for all that he necessarily
expends or lo«es in direct consequence of the discharge of his duties as
such, or of his obedience to the directions of the employer ,*evon though
unlawful, unless the employe, at the time of obeying such directions, be
lieved them to be unlawful.
§ 1180. Co-employes.] An employer is not bound to indemnify his em

ploye for losses suffered by the latter in consequence of the ordinary
risks of the business in which he is employed, nor in consequence of the
negligence of another person employed by the same employer in the same
general business, unless he has neglected to use ordinary care in the se
lection of the culpable employe.
§ 1131. Employer's neolioence. ] An employer must in all cases indem

nify his employe for losses caused by the former's want of ordinary care.

ARTICLE III.—Oislioations oi< the employe.

§1132. Gratuitous employe. ] One who, without consideration, under
takes to do a service for another, is not bound to perform the same, but
if he actually enters upon its performance he must use at least slight care
nnd diligence therein.
§1133. Same.] One who, by his own special request, induces another

to intrust him with the performance of a service, must perform the same
fully. In other cases one who undertakes a gratuitous service may relin
quish it at any time.

§ 1134. Same— pom er of attorney.] A gratuitous employe, who accepts
a written power of attorney, must act under it so long as it remains in
force, or until he gives notice to his employer that he will not do so.

§ 113o. Duties of employe fok reward.] One who, for a good consid
eration, agrees to serve another, must perform the service, and must use
ordinary care and diligence therein, so long as he is thus employed.
§1136. Same fou ins own benefit.] One who is employed at his own

request to do that which is more for his own advantage than for that of
his employer, must use great care and diligence therein to protect the in
terest of the latter.
§ 1137. Personal service contract limited.] A contract to render per

sonal service, other than a contract of apprenticeship, as provided in the
title on master and servant, cannot be enforced against the employe be
yond the term of two years from the commencement of service under it,

but if the employe voluntarily continues his service under it beyond that



Sekvick. " Civil code. 397'

time, the contract may be referred to as affording a presumptive measure
of the compensation.
§1138. Mi:st obey employer.] An employe must substantially comply

with all the directions of his employer concerning the service on which he
is engaged, even though contrary to the provisions of this title, except
where such obedience is impossible, or unlawful, or would impose new
and unreasonable burdens upon the employe, or in case of an emergency
which, according to the best information which the employe can with
reasonable diligence obtain, the employer did not contemplate, in which
he cannot, with reasonable diligence, be consulted, and in which non
compliance is judged by the employe, in good faith, and in the exercise
of reasonable discretion, to be absolutely necessary for the protection of
the employer's interests. In all such cases, the employe must conform
as nearly to the directions of his employer as may be reasonably practi
cable, and most for the interest of the latter.
§ 1130. Mist conform to usage.] An employe must perform his ser

vice in conformity to the usage of the place of performance, unless other'
wise directed by his employer," or unless it is impracticable, or manifestly
injurious to hjs employer, to do so.

§ 1140. Reasonable skill, unless.] An employe is bound to exercise a
reasonable degree of skill, unless his employer has notice, before employ
ing him, of his want of skill.
§ 1141. Seen skim, as hk ivwse-^es.] An employe is always bound to use

such skill as he possesses, so far as the same is required, for the service
specified.
§ 1142. What belongs to employer.] Everything which an employe ac

quires by virtue of his emploj'ment, except the compensation, if any,
which is due to him from his employer, belongs to the latter, whether ac
quired lawfully or unlawfully, or during, or after the expiration of, the.
term of his employment.
§ 1143. Pity to acvoi nt.] An employe must, on demand, render to his

employer just accounts of all his transactions in the course of his service,
as often as maybe reasonable, and must, without demand, g've prompt no
tice to his employer of everything which he receives for his account.
£1141, Not to deliver wmion' i>em.vni>.] An employe, who receives

anything on account of his employer, in any capacity other than that of
a mere servant, i-s not bound to deliver it to him until demanded, and is
not at liberty to send it to him from a distance without demand, in any
mode invoking greater risk than its retention by the employe himself.
jj 1145. Preference to employee.] An employe, who has any business

to transact on his own account, similar to that intrusted to him by his-
employer, must always give the latter the preference. If intrusted with
similar affairs by different employers, he must give them preference ac
cording to their relative urgency, or, other things being equal, according
to the order in which they were committed to him.
§ 1140. Substitute directly responsible.] An employe, who is express

ly authorized to employ a substitute, is liable to his principal only for
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want of ordinary care in his selection. The substitute is directly respon
sible to the principal.
§ 1147. Responsibility foe negligence.] An employe, who is guilty of a

culpable degree of negligence, is liable to his employer for the damage
thereby caused to the latter; and the employer is liable to him, if the ser
vice is not gratuitous, for the value of such services only as are properly
rendered.
§ 1148. Surviving employe.] Where service is to be rendered by two or

more persons jointly, and one of them dies, the survivor must act alone, if
the service to be rendered is such as he can rightly perform without the
aid of the deceased person, but not otherwise.
§ 1149. Confidential relations —trusts.] The obligations peculiar to

confidential employments arc defined in the title on trusts.

ARTICLE IV. — Termination oe employment.

£ 1150. Death and incapacity of employer—other events.] Every em
ployment, in which the power of the employe is not coupled with an in
terest in its subject, is terminated by notice to him of:
1. The death of the employer; or,
2. His legal incapacity to contract.
Every employment is terminated :

1. By the expiration of its appointed term.
2. By the extinction of its subject.
3. By the death of the employe; or,
4. By his legal incapacity to act as such.
§ 1151. Continuance in certain cases.] An employe, unless the term of

his service has expired, or unless he has a right to discontinue it at any
time, without notice, must continue his service after notice of the death or
incapacity of his employer, so far as is necessary to protect from serious
injury the interests of the employer's successor in interest, until a reason,
able time after notice of the facts has been communicated to such successor.
The successor must compensate the employe for such service, according to
the terms of the contract of employment.
§ 1152. Termination at will.] An employment having no specified term

may be terminated at the will of either party, on notice to the other, ex
cept where otherwise provided by this title.
§ 1153. For fault by employe.] An employment, even for a specified

term, may be terminated at any time by the employer, in case of any will
ful breach of duty by the employe, in the course of his employment, or in
case of his habitual neglect of his duty, or continued incapacity to per
form it.
§ 1154. Same by employer.] An employment, even for a specified term,

may be terminated by the employe at any time, in case of any willful or
permanent breach of the obligations of his employer to him as an em
ployee.
§ 1155. Compensation when dismissed.] An employe, dismissed by his
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employer for good cause, is not entitled to any compensation for services
rendered since the last day upon which a payment became due to him un
der the contract.
§ 1156. Servick quit for cause.] An employe, who quits the service of

his employer for good cause, is entitled to such proportion of the compen
sation which would become due in case of full performance, as the services
which he has already rendered bear to the services which he was to render
as full performance.

CHAPTER II.
PARTICULAR EMPLOYMENTS.

Article I. Master and Servant.
II. Agents.
III. Factors.
IV. Shipmasters.
V. Mates and Seamen.
VI. Ships' Managers.

ARTICLE I.—Master and servant
§ 1157. Servant defined.] A servant is one who is employed to render

personal service to his employer, otherwise than in the pursuit of an inde
pendent calling, and who in such service remains entirely under the con
trol and direction of the latter, who is called his master.
§ 1158. Presumed term—wages.] A servant is presumed to have been hired

for such length of time as the parties adopt for the estimation of was;es. A
hiring at a yearly rate is presumed to be for one year; a hiring at a daily
rate, for one day; a hiring by piece work, for no specified term.

£ 1159. Month presumed.] In the absence of any agreement or custom
as to the rate or value of wages, the term of service or the time of pay
ment, a servant is presumed to be hired by the month, at a monthly rate
of reasonable wages, to be paid when the service is performed.
§ 1160. Renewal presumed.] Where, after the expiration of an agree

ment respecting the wages and the term of service, the parties continue
the relation of master and servant, they are presumed to have renewed
the agreement for the same wages and term of service.
§ 1161. Time of domestic service.] The entire time of a domestic servant

belongs to the master; and the time of other servants to such extent as is
usual in the business in which they serve, not exceeding in any case ten
hours in the day.
§ 1162. Servant must account.] A servant must deliver to his master, as

soon as with reasonable diligence he can find him, everything that he
receives for his account, without demand; but he is not bound without or
ders from his master, to send anything to him through another person.
§ 1163. Causes for discharge.] A master may discharge any seryant,

other than an apprentice, whether engaged for a fixed term or not:
1. If he is guilty of misconduct in the course of his service, or of gross

immorality, though unconnected with the same; or,
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2. If, being employed about the person of the master, or in a confiden
tial position, the master discovers that he has been guilty of misconduct
before or after the commencement of his service, of such a nature that, if
the master had known or contemplated it, he would not have so employed
him.

ARTICLE II.—Agknts.
£ 1104. Authority.] An agent must not exceed the limits of his actual

authority, as defined by the title on agency.
§ 1163. Mr st inkokm principal.] An agent must use ordinary diligence

to keep his principal informed of his acts in the course of the agency.
§ 1166. Coi.i.kctixi; a<;ent.] An agent employed to collet a negotiable

instrument must collect it promptly, and take all measures necessary to
charge the parties thereto, in case of its dishonor, and, if it is a bill of
exchange, must present it for acceptance with reasonable diligence.

£ 1107. Sub-agent's responsibility.] A mere agent of an ageut is not
responsible as such to the principal of the latter.

ARTICLE III.—Factors.
§ 1108. Factor defined.] The factor is an agent who, in the pursuit of

an independent calling, is employed by another to sell property, for him,
and is vested by the latter with the possession or control of the property,
or authorized to receive payment therefor from the purchaser.
§1109. Mist obey principal.] A factor must obey the instructions of

his principal, to the same extent as any other employe, notwithstanding
any advances he may have made to his principal upon the property con.
signed to him, except that if the principal forbids him to sell at the mar
ket price, he may nevertheless sell for his reimbursement, after giving to
his principal reasonable notice of his intention to do so, and of the time
and place of sale, and proceeding in all respects as a pledgee.
§ 1170. May hive usual credit.] A factor may sell property consigned

to him on such credit as is usual, but, having once agreed with the pur
chaser upon the terms of credit, may not extend it.
§ 1171. Liability under guaranty commission.] A factor who charges his

principal with a guaranty commission upon a sale thereby assumes ab
solutely to pay the price when it falls due, as if it were a debt of his
own, and not as a mere guarantor for the purchaser; but he does not
thereby assnme any additional responsibility for the safety of his remit
tance of the proceeds.

S 1172. Relieved only by consent.] A factor who receives property for
sale under a general agreement or usage to guaranty the sales, or the re
mittance of the proceeds cannot relieve himself from responsibility there
for without the consent of his principal.

ARTICLE IV.—Shipmasters.

§ 117P). Appointed at pleasure ok owner.] The master of a ship is ap
pointed by the owner, and holds during his pleasure. The word "ship,"
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as used in this code, shall be construed to mean any boat, vessel, or struc
ture fitted for. navigation.
§ 1174. Must be on uoaru —when.] The master of a ship is bound to be

always on board when entering or leaving pore. The word "port," as
used in this code, shall be construed to muan any place on a navigable
river or lake where a vessel lauds to receive or put off freight or passen
gers, or for any other purpose, and when a vessel has made a landing it
is said to be in port.
§ 1175. Pilotage.] Before leaving a port the master of a ship must

take a pilot on board, and the navigation of the vessel devolves on him.
§ 1176. Power of master over seamen.] The master of a ship may en

force the obedience of the mate and crew to his lawfnl commands by con
finement and other reasonable corporal punishment, not prohibited by
law, being responsible for the abuse of his power.
§ 1177. Over Passengers.] The master of a ship may confine any per

son on board, during a voyage, for willful disobedience to his lawful
commands.
§ 1178. Private stores taken.] If, during a voyage, the ship's supplies

fail, the master, with the advice of the officers, may compel persons who
have private supplies on board to surrender them for the common want,
on payment of their value or giving security therefor.
§ 1179. May abandon snip—when.] The master of a ship must not

abandon it during the voyage, without the advice of the other officers.
§ 1180. Mist take treasure.] The master of a ship, upon abandoning

it, must carry with him, so far as it is in his power, the money and the
most valuable of the goods on board, under penalty of being personally
responsible. If the articles thus taken are lost from causes beyond his-
control, he is exonerated from liability.
§ 1181. Not trade on own account.] The master of a ship, who engages

for a common profit on the cargo, must not trade on his own account, and
if he does, he must account to his employer for all profits thus made by
him.
§ 1182. Care and diligence.] The master of a ship must use great care

and diligence in the performance of his duties, and is responsible for all
damage occasioned by his negligence, however slight.
§ 1183. Authority of master.] The authority and liability of the mas

ter of a ship, as an agent for the owners of the ship and cargo, are regu
lated by the title on agency.

ARTICLE V.—Mates and seamen.

§ 1184. Mate defined.] The mate of a ship is the officer next in com
mand to the master.

§ 1185. Seamen.] All persons employed in the navigation of a ship, or
upon a voyage, other than the master and mate, are to be deemed seamen,
within the provisions of this code.
§ 1186. Master engages and discharges.] The mate and seamen of a

—26
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ship are engaged by the master, and may be discharged by him at any
period of the voyage, for willful and persistent disobedience pr gross dis
qualification, but cannot otherwise be discharged before the termination of
the voyage.
§ 1187. Uxseawokthy vessel.] A mate or seaman is not bound to go on

a voyage in a ship that is not seaworthy; and if there is reasonable doubt
of its seaworthiness, he may refuse to proceed until a proper survey has
been had.
§ 118S. Wages and lien not lost.] A seaman cannot, by reason of any

agreement, be deprived of his lien upon the ship, or of any remedy for
the recovery of his wages to which he would otherwise have been entitled.
Any stipulation by which he consents to abandon his right to wages in
case of the loss of a ship, or to abandon any right he may have or obtain
in the nature of salvage, is void.
§ 1189. Law fixes rights— unless.] No special agreement entered into

by a seaman can impair any of his rights, or add to any of his obligations,
as defined by law, unless he fully understands the effect of the agreement,
and receives a fair compensation therefor.

§ 1190. Wages depend on freightage.] Except as hereinafter provided,
the wages of seamen are due when, and so far only as freightage is
earned, unless the loss of freightage is owing to the fault of the owner or
master.
§ 1191. When wages begin.] The right of a mate or seaman to wages

and provisions begins either from the time he begins work, or from the
time specified in the agreement for his beginning work, or from his pres
ence on board, whichever first happens.
§ 1192. Voyage broken up.] Where a voyage is broken up before de

parture of the ship, the seamen must be paid for the time they have
served, and may retain for their indemnity such advances as they have
received.
§ 1193. Wrongful discharge— full wages.] When a mate or seaman is

wrongfully discharged, or is driven to leave the ship by the cruelty of the
master on the voyage, it is then ended with respect to him, and he may
thereupon recover his full wages.
§ 1194. Wages not lost by wreck.] In case of loss or wreck of the ship,

a seaman is entitled to his wages up to the time of the loss or wreck,
whether freightage has been earned or not, if he exerts himself to the ut
most to save the ship, cargo and stores.

§ 1195. Certificate.] A certificate from the master or chief surviving
officer of a ship, to the effect that a seaman exerted himself to the utmost
to save the ship, cargo, and stores, is presumptive evidence of the fact.
§ 1190. Disabled in duty.] Where a mate or seaman is prevented from

rendering service by illness or injury, incurred without his fault, in the
discharge of his duty on the voyage, or by being wrongfully discharged,
or by a capture of the ship, he is entitled to wages notwithstanding,
§ 1197. Expense of sickness.] If a mate or seaman becomes sick or dis

abled during the voyage without his fault, the expense of furnishing him
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with suitable medical advice, medicine, attendance, and other provision for ,

Lis wants, must be borne by the ship till the close of the voyage.
§ 1198. Death during voyage.]" If a mate or seaman dies during the

voyage, his personal representatives are entitled to his wages to the time
of his death, if he would have been entitled to them had he lived to the
end of the voyage.
§ 119!). Theft, etc., forfeits wages.] Desertion of the ship without

cause, or a justifiable discharge by the master during the voyage for mis
conduct, or a theft of any part of the cargo or appurtenances of the ship,
or a willful injury thereto or to the ship, forfeits all wages due for the voy
age to a mate or seaman thus in fault.
§ 1200. Cannot ship goods.] A mate or seaman may not, under any

pretext, ship goods on his own account, without permission from the
master.
§1201. Embezzlement or injury.] If any part of the cargo or appurte

nances of a ship is embezzled or injured by the- mate or a seaman, the
offender, or, if it is not known which is the offender, all those of whom
negligence or fault may be presumed, must make good the loss.
§ 1202. Further regulations.] The shipment of officers and seamen,

and their rights and duties, are further regulated by law.

ARTICLE VI.—Ships' managers.

§ 1203. Manager.] The general agent for the owners, in respect to the
care of a ship and freight, is called the manager; if he is a part owner, he
is also called the managing owner.

§ 1204. Duties.] Unless otherwise directed, it is the duty of the mana
ger of a ship to provide for the complete seaworthiness of the ship; to
take care of it in port; to see that it is provided with necessary papers,
with a proper master, mate and crew, and supplies of provisions and
stores.
§ 1205. Managing owner.] A managing owner is presumed to have no

right to compensation for his own services.

CHAPTER III.
SERVICE without employment.

§ 1206. Voluntary interference.] One who officiously, and without
the consent of the real or apparent owner of a thing, takes it into his pos
session, for the purpose of rendering a service about It, must complete
such service, and use ordinary care, diligence and reasonable skill about
the same. He is not entitled to any compensation for his service or ex
penses, except that he may deduct actual and necessary expenses, in
curred by him about such service, from any profits which his service has
caused the thing to acquire for its owner, and must account to the owner
for the residue.
§ 1207. Salvage.] Any person, other than the master, mate, or a sea

man thereof, who rescues a ship, her appurtenances, or cargo, from dan
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ger, is entitled to a reasonable compensation therefor, to be paid out of
the property saved. He has a lien for such claim, which is regulated bf
the title on liens.

TITLE VII. "

CARRIAGE.

Chapter I. Carriage in General.
II. Caniage of Persons.
III. Carriage of Property.
IV. Carriage of Messages.
V. Common Carriers.

CHAPTER I.
CARRIAGE IN GENERAL.

§ 1208. Contract for—kinds.] The contract of carriage is a contract
for the conveyance of property, persons or messages, from one place to
another.
§ 1209. Inland or marine.] Carriage is either:
1. Inland; or,
2. Marine.
§ 1210. Classes defined.] Carriers upon the ocean, upon arms of the

sea, upon the great lakes, or such other navigable waters or rivers as aie
within the admiralty jurisdiction of the United States, are marine carriers.
All others are inlaud carriers.
§ 1211. Carriers by sea.] Rights and duties peculiar to carriers by sea

are defined by acts of congress.
^ 1212. Gratuitous carriers.] Carriers without reward are subject to the

same rules as employes without reward, except so far as is otherwise pro
vided by this title.
§1213. Same—must complete.] A carrier without reward, who has be

gun to perform his undertaking, must complete it in like manner as if he
had received a reward, unless he restores the person or thing carried to *s
favorable a position as before he commenced the carriage.

CHAPTER II.
CARRIAGE OF PERSONS.

Article I. Gratuitous Carriage.
II. Carriage for Reward.

ARTICLE I.—Gratuitous carriage of persons.
£ 1214. Ordinary care.] A carrier of persons without reward must use

ordinary care and diligence for their safe carriage.
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ARTICLE II.—Carriage fo» reward.
§ 1215. Utmost care—skill.'] A carrier of persons for reward must use

the utmost care and diligence for their safe carriage, must provide every
thing necessary for that purpose, and must exercise to that end a reason
able degree of skill.
§ 1210. Vehicles sake and fit.] A carrier of persons for reward is bound

to provide vehicles safe and fit for the purposes to which they are put, and
is not excused for default in this respect by any degree of care.
§ 1217. Not overload.] A carrier of persons for reward must not over

crowd ar overload his vehicle.
§1218. Treatment of passengers.] A carrier of persons for ' reward

must give to passengers all such accommodations as are usual and reason
able, must treat them with civility, and give them a reasonable degree of
attention.
£ 1219. Speed and delays.] A carrier of persons for reward must travel

at a reasonable rate of speed, and without any unreasonable delay, or
deviatiau from his proper route.

CHAPTER III.
CARRIAGE OK PROPERTY.

Article I. (ieneral Definitions.
II. Obligations of the Carrier.
III. Bill of Lading.
IV. Freightage.
V. Geneial Average.

ARTICLE J.—General definitions.
§ 1220. Freight—consignor.] Property carried is called freight; the re

ward, if any, to be paid for its carriage is called freightage; the person
■who delivers the freight to the carrier is called the consignor, and the per
son to whom it is to be delivered is called the consignee.

ARTICLE II.—Obligations of the carrier.
§ 1221. Degrees of care ] A carrier of property for reward must use

at least ordinary care and diligence in the performance of all his duties.
A carrier without reward must use at least slight care and diligence.

£ 1222. Mist ohey directions.] A carrier must comply with the direc
tions of the consignor or consignee, to the same extent that an employe is
bound to comply with those of his employer.
§1223. When conflicting ] When the directions of a consignor and

consignee are conflicting, the carrier must comply with those of the con
signor in respect to all matters except the delivery of the freight, as to
which he must comply with the directions of the consignee, unless the
consignor has specially forbidden the carrier to receive orders from the
consignee inconsistent with his own.
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§ 1224. Storage—deviation.] A marine carrier must not stow freight
upon deck during the voyage, except where it is" usual to do so, nor make
any improper deviation from or delay in the voyage, nor do any other
unnecessary act which would avoid an insurance in the usual form upon
the freight.
§ 1225. Manneb of delivery.] A carrier of property must deliver it to

the consignee, at the place to which itjis addressed, in the manner usual at
that place.
§ 122G. Place of delivery.] If there is no usage to the contrary at the

place of delivery, freight must be delivered as follows:
1. If carried upon a railway owned and managed by the carrier, it may

be delivered at the station nearest the place to which it is addressed.
2. If carried by sea from a foreign country, it may be delivered at the

wharf where the ship moors, within a reasonable distance from the place
of address; or if there is no wharf, on board a lighter alongside the ship;
or,
3. In other cases, it must be delivered to the consignee or his agent, per

sonally, if either can, with reasonable diligence, be found.
§ 1227. Notice to consiunee.] If, for any reason, a carrier does not de

liver freight to the consignee or his agent personally, he must give notice
to the consignee of its arrival, and keep the same in safety, upon his re
sponsibility as a warehouseman, until the consignee has had a reasonable
time to remove it. If the place of residence or business of the consignee
be unknown to the carrier, he may give the notice'by letter dropped in the
nearest postoffice.
§ 1228. May terminate liability.] If a consignee does not accept and

remove freight within a reasonable time after the carrier has fulfilled his
obligation to deliver, or duly offered to fulfill the same, the carrier may
exonerate himself from further liability by placing the freight in a suit
able warehouse, on storage, on account of the consignee, and giving no
tice thereof to him.

ARTICLE III.—hill of lading.
§ 1229. Definition.] A bill of ladingis an instrument in writing, signed

by a carrier or his agent, describing the freight so as to identify it, stating
the name of the consignor, the terms of the contract for carriage, and
agreeing or directing that the freight be delivered to the order or assigns
of a specified person at a specified place.

§1230. Bill of ladixo negotiable.] All the title to the freight which the
first holder of a bill of lading had when he received it, passes to every
subsequent indorsee thereof in good faith and for value, in the ordinary
course of business, with like effect and in like manner as in the case of a
bill of exchange.

§ 1231. By delivery.] AVhen a bill of lading is made to bearer, or
in equivalent terms, a simple transfer thereof by delivery conveys the
same title as an indorsement.
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§ 1232. Effects of bill ox carrier.] A bill of lading does not alter
Hhe rights or obligation of the carrier, as defined in this chapter, unless it
is plainly inconsistent therewith.
§ 1233. Sets of bills to consignor.] A carrier must subscribe and deliver

to the consignor, on demand, any reasonable number of bills of lading,
of the same tenor, expressing truly the original contract for carriage; and
if he refuses to do so, the consignor may take the freight from him, and
recover from him besides all damages thereby occasioned.
§ 1234. Delivery according to bill.] A carrier is exonerated from lia

bility for freight by delivery thereof, in good faith, to any holder of a bill
of lading therefor, properly indorsed, or made in favor of the bearer.
§ 1235. Surrender of bill on delivery.] When a carrier has given a bill

of lading, or other instrument substantially equivalent thereto, he may
require its surrender, or a reasonable indemnity against claims thereon,
before delivering the freight.

ARTICLE IV.—Freightage.
§ 1236. Freightage when die.] A carrier may require his freightage

to be paid upon his receiving the freight; but if he does not demand it
then, lie cannot until he is ready to deliver the freight to the consignee.
§ 1237. Consignor presumed liable.] The consignor of freight is pre

sumed to be liable for the freightage, but if the contract between him and
the carrier provides that the consignee shall pay it, and the earner allows
the consignee to take the freight, he cannot afterwards recover the freight
age from the consignor.

§ 1238. Consignee —when liaule.] The consignee of freight is liable for
the freightage if he accepts the freight with notice of the intention of the
consignor that he should pay it.

§ 1239. Natural increase.] No freightage can be charged upon the
natural increase of freight.

£ 1240. Apportionment by contract.] If freightage is apportioned by a
bill of lading or other contract made between a consignor and carrier, the
carrier is entitled to payment, according to the apportionment, for so much
as he delivers.

§ 1241. By acceptance of part.] If a part of the freight, is accepted by
a consignee, without a specific objection that the rest is not delivered, the
freightage must be apportioned and paid as to that part, though not ap
portioned in the original contract.

§ 1242. According to distance.] If a consignee voluntarily receives
freight at a place short of the one appointed for delivery, the carrier is
entitled to a just proportion of the freightage, according to distance. If
the carrier, being ready and willing, offers to complete the transit, he is
entitled to the full freightage. If he does not thus offer completion, and
the consignee receives the freight only from necessity, the carrier is not
entitled to any freightage.
§1243. Extra carriage.] If freight is carried further, or more expedi

tiously, than was agreed upon by the parties, the carrier is not entitled to
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additional compensation, and Cannot refuse to deliver it, on the demand
of the consignee, at the place and time of its arrival.

§ 1244. Lien.] A carrier has a lien for freightage, which is regulated
by the title on liens.

ARTICLE V.—General average.

§ 1245. Jkttisox and general average ] A carrier by water may, when
in case of extreme peril it is necessary for the safety of the ship or cargo,
throw overboard, or otherwise sacrifice, any or all of the cargo or appur
tenances of the ship. Throwing property overboard for such purpose is
called jettison, an J the loss incurred thereby is called a general average
loss.

§ 1240. Order of.] A jettison must begin with the most bulky and
least valuable articles, so far as possible.

§ 1247. Who may order.] A jettison can be made only by authority
of the master of a ship, except in case of his disability, or of an over
ruling necessity, when it may be made by any other person.

§ 1248. Loss proportioned.] The loss incurred by a jettison, when law
fully made, must be borne in due proportion by all that part of the ship,
appurtenances, freightage and cargo, for the benefit of which the sacrifice
is made, as well as by the owner of the thing sacrificed.

§1249. Ratio of ad.hstmkxt.] The proportions in which a general ave
rage loss is to be borue, must be ascertained by an adjustment, in which
the owner of each separate interest is to be charged with such proportion
of the value of the thii.g lost, as the value of his part of the property af
fected bears to the value of the whole. But an adjustment made at the
end of the voyage, if valid there, is valid everywhere.

§ 1250. Y.\i.i:ks determined.] In estimating values for the purpose of a

general average, the ship and appurtenances miht be valued as at the end
of the voyag". the freightage at one half the amount due on delivery, and
the cargo as at the time and place of its discharge; adding, in each case,
the amount made good by contribution.
§1251. Deck stowage.] The owner of tilings stowed on deck, in case

of their jettison, is entitled to the benefit of a general average contribution
only in case it is usual to stow such things on deck upon such a voyage.

§ 1252. Other aci-mcation.] The rules herein stated concerning jettison
are equally applicable to every other voluntary sacrifice of property on a

ghip, or expense necessarily incurred for the preservation of the ship and
cargo from extraordinary perils.

CHAPTER IV.
carriage ov messages.

§1253. Carrier delivers messages.] A carrier of messages for reward
must deliver them at the place to which the}' are addressed, or to the per-
sons/orwhom they are intended.
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§ 1254. Must use cark.] A carrier of messages for reward must use
great care and diligence in the transmission and delivery of messages.
A carrier by telegraph must use the utmost diligence therein.

CHAPTER V.
COMMON CARRIERS.

Article I. Common Carriers in General.
II. Common Carriers of Persons.
III. Common Carriers of Property.
IV. Common Carriers of Messages.

ARTICLE 1—Common carrikrs in okneral.
§ 1255. Definition.] Every one who offers to the public to carry per

sons, property or messages, is a- common carrier of whatever he thus
offers to carry.

£ 1256. Must accept all.] A common carrier must, if able to do so,
accept and carry whatever is offered to him, at a reasonable time and
place, of a kind that he undertakes or is accustomed to carry.
§ 1257. No preference.] A common carrier must not give preference, in

time, price or otherwise, to One person over another, except where ex
pressly authorized by statute.

§ 1258. Government preferred.]. A common carrier must always give a
preference in time, and may give a preference in price, to the United
States and to this territory.
jj 1259. Starting.] A common carrier must start at such time and

place as he announces to the public, unless detained by accident or the
elements, or in ordor to connect with carriers on other lines of travel.
jj 1260. Compensation ] A common carrier is entitled to a reasonable

compensation and no more, which he may require to be paid in advance.
If payment thereof is refused, he may refuse to carry.
jj 1261. Obligations how^.imiteh ] Tlie obligations of a common carrier

cannot be limited by general notice on his part, but may be limited by
special contract.
§ 1262. Void agreements.] A common carrier cannot be exonerated by

any agreement made in anticipation thereof, from liability for the gross
negligence, fraud or willful wrong, of himself or his servants. m

£1263. Construction <>k contract ] A passenger, consignor or con
signee, by accepting a ticket, bill of lading or written contract for carriage.
with a knowledge of its terms, assents to the rate of hire, the time, place
and manner of delivery therein stated. But his assent to any other mod
ification of the carrier's rights or obligations contained in such instru
ment can only be manifested by his signature to the same.

ARTICLE II.—Common carriers ok persons.

§ 1264. Must carry baggage.] A common carrier of persons, unless his
vehicle is fitted for the reception of passengers exclusively, must receive
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and cany a reasonable amount of luggage for each passenger, without
any charge except for an excess of weight over one hundred pounds to a
passenger.
§ 1265. Defixitiox.] Luggage may consist of any articles intended for

the use of a passenger while traveling, or for his personal equipment.
§ 126G. Liability for luggage.] The liability of a carrier for luggage

received by him with a passenger, is the same as that of a common
carrier of property.
§ 1267. Carriage and delivery of same.] A common carrier must deliv

er every passenger's luggage, whether within the piescribed weight or not,
immediately upon the arrival of the passenger at his destination; and,
unless the vehicle would be overcrowded or overloaded thereby, must
carry it on the tame vehicle by which he carries the passenger to whom it
belongs; except that where luggage is transported by rail, it must be
checked and carried in a regular baggage car; and whenever passengers
neglect or refuse to have their luggage so checked and transported, it is
carried at their risk.

£ 1268. Mr st provide vehicles.] A common carrier of persons must
provide a sufficient number of vehicles to accommodate all the passengers
who can be reasonably expected to require carriage at any one time.
§ 1269. Seats for passengers.] A common carrier of persons must pro

vide every passenger with a seat. He must not overload his vehicle by
receiving and carrying more passengers than its rated capacity allows.

,^ 1270. Business rules.] A common carrier of persons may make rules
for the conduct of his business, and may require passengers to conform
to them, if they are lawful, public, uniform in their application, and rea
sonable.
§ 1271. Fare—wiiex payahle.] A common carrier may demand the fare

of passengers either at starting or at any subsequent time.
§ 1272. Ejection of passengers.] A passenger who refuses to pay his

fare, or to conform to any lawful regulation of the carrier, may be ejected
from the vehicle by the carrier. But this musf be done with as little vio
lence as possible, and at any usual stopping place, or near some dwelling
house.
§1273. No fare due.] After having ejected a passenger, a carrier has

no right to require the payment of any part of his fare.
§ 1274. Lien ox luggage.] A common carrier has a lien upon the lug

gage of a passenger for the payment of such fare as he is entitled to from
him. This lien is regulated 1)}' the title on liens.

ARTICLE III.— Common carrikrs of property.

§ 1275. Liability of inland carrier.] Unless the consignor accom
panies the freight and retains exclusive control thereof, an inland com
mon carrier of property is liable, from the time that he accepts until he
relieves himself from liability pursuant to sections'' 1103 to 1107," for the
loss or injury thereof from any cause whatever, except:

See? /Z 2S-2?.
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1. An inherent defect, vice or weakness, or a spontaneous action, of ther
property itself.
2. The act of a public enemy of the United States, or of this territory. ^p
3. The act of the law; or, ^5^^2.^^^^^^-L4. Any irresistible superhuman cause. 3fet*>^^»o J '**~*\A?f-
§ 1-/76. When not exempt.] A common carrier is liable, even in the' /?&. '

cases excepted by the last, section, if his ordinary negligence exposes the- ' '
property to the cause of the loss.
§ 1277. Liability for delay.] A common carrier is liable for delay only

when it is caused by his want of ordinary care and diligence.
§ 1278. Marine carrier.] A marine carrier is liable in like manner as-

an inland carrier, except for loss or injury caused by the perils of the sea
or lire.
§ 1279. Rev. stat. united states, page 831.] The liability of a common

carrier by sea is further regulated by acts of congress.
£ 1280. Perils of sea.] Perils of the sea are from:
1. Storms and waves.
2. Rocks, shoals and rapids.
3. Other obstacles, though of human origin.
4. Changes of climate.
f>. The confinement necessary at fea.
6. Animals peculiar to the sea; and,
7. All other dangers peculiar to the sea.
£ 1281. Valuables to be declared.] A common carrier of gold, silver,

platina, or precious stones, or of imitations thereof, in a manufactured or
unmanufactured state, of time-pieces of any description, of negotiable-
paper or other valuable writings, of pictures, glass or china ware, is not
liable for more than fifty dollars upon the loss or injury of any one pack
age of such articles, unless he has notice, upon his receipt thereof, by
mark upon the package or otherwise, of the nature of the freight.

S 1282. Beyond usual route.] If a common carrier accepts freight for
a place beyond his usual ro*ite, he must, unless he stipulates otherwise,
deliver it at the end of his route in that direction to some other competent
carrier, carrying to the place of address, or connected with those who thus
carry, and his liability ceases upon making such delivery.
§ 1283. Proof of loss.] If freight, addressed to a place beyond the

usual route of the common carrier who first received it, is lost or injured,
he must, within a reasonable time after demand, give satisfactory proof
to the consignor that the loss or injury did not occur while it was in his
charge, or he will be himself liable therefor.

§ 1284. Other services.] In respect to any service rendered by a com
mon carrier about freight, other than its carriage and delivery, his rights
and obligations are defined by the titles on deposit and service.

ARTICLE IV.—Common carriers of messages.

£ 1285. Order of messages.] A carrier of messages by telegraph must,

if it is practicable, transmit every such message immediately upon its
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receipt. But if this is not practicable, and several messages accumulate
upon his hands, he must transmit them in the following order:
1. Messages from public agents of the United States, or of this territory,

on public business.
2. Messages intended in good faith for immediate publication in news

papers, and not for any secret use.
3. Messages giving information relating to the sickness or dealh of any

person.
4. Other messages, in the order in which they were received.
£ 1286. In otiiek cases.] A common carrier of messages, otherwise than

by telegraph, must transmit messages in the order in which he receives
them, except messages from agents of the United States or of this terri
tory, on public business, to which he must always give, priority. But he
may fixupon certain times for the simultaneous transmission of messages
previously received.
§ 1287. Damages.] Every person whose message is refused or post

poned, contrary to the provisions of this chapter, is entitled to recover
from the carrier his actual damages, and fifty dollars in addition thereto.

TITLE VIII.
TKUST.

Chapter I. Trusts in General.
II. Trusts for the Benefit of Thir.d Persons.

CHAPTER I.
. TKUST 8 IN GENERAL.

Article I. Nature and Creation of a Trust.
II. Obligations of Trustees.
III. Obligations of Third Persons.

ARTICLE I.—Nature and creation ok a trust.
§ 1288 Tkusts classed.] A trust is either:
1. Voluntary; or,
2. Involuntary.
§ 1289. Voi-iNTAHY.] A voluntary trust is an obligation arising out of

a personal confidence reposed in, and voluntarily accepted by one, for the
beneiit of another.
§ 1200. Involuntary.] An involuntary trust is one which is created by

operation of law.
§1291. Tkcstok and tiustee.] The person whose confidence cieates a

trust, is called the trustor; the person in whom the confidence is reposed,
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is called the trustee; and the person for whose benefit the trust is created
is called the beneficiary.
§ 1292. What constitutes trustee.] Every one who voluntarily assumes

a relation of personal confidence with another, is deemed a trustee within
the meaning of this chapter, not only as to the person who reposes such
confidence, but also as to all persons of whose affairs he thus acquires in
formation which was given to such person in the like confidence, or 'over
whose affairs he, by such conlidence, obtains any control.
§ 1293. Purposes ok trust.] A trust may be created for any purpose

for which a contract may lawfully be made, except as otherwise prescribed
by the titles on uses and trusts and on transfers.
§ 1294. Creation as to trustor.] Subject to the provisions of section

279, a voluntary trust is created, as to the trustor and beneficiary, by any
words or acts of the trustor, indicating with reasonable certainty:

1. An intention on the part of the trustor to create a trust; and,
2. The subject, purpose and beneficiary of the trust.
§ 1295. As to trustee.] Subject to the provisions of section 279, a vol

untary trust is created, as to the trustee, by any words or acts of his, indi
cating with reasonable certainty:

1. His acceptance of the trust, or his acknowledgment, made upon suf
ficient consideration, of its existence; and,
2. The subject, purpose and beneficiary of the trust.
§ 1290. Trustee by his own wrong.] One who wrongfully detains a thing

is an involuntary trustee thereof, for the benefit of" the owner.
§1297. By negligence.] One who gains a thing by fraud, accident,

mistake, undue influence, the violation of a trust, or other wrongful act, is
unless he has some other and better right thereto, an involuntary trustee
of the thing gained, for the benefit of the person who would otherwise
have had it.

ARTICLE II.—Obligations ok trustees.

§ 1298. Good faith.] In all matters connected with his trust a trustee
is bound to act in the highest good faith toward his beneficiary, and may
not obtain any advantage therein over the latter, by the slightest misrep
resentation, concealment, threat or adverse pressure of any kind.
§1299. Xor i'or ms profit.] A [trustee may not use or deal with the

trust property for his own profit, or for any other purpose unconnected
with the trust, in any manner.

£ 1300. Transactions forbidden.] Neither a trustee, nor any of his
agents, may take part in any transaction concerning the trust, in which he,
or any one for whom he acts as agent, has an interest, present or contin
gent, adverse to that of his beneficiary, except as follows:
1. When the beneficiary, having capacity to contract, with a full

knowledge of the motives of the trustee, and of all other facts concerning
the transaction which might affect his own decision, and without the use
of any influence on the part of the trustee, permits him to do so.
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2. When the beneficiary not having power to contract, the district
court, upon the like information of the facts, grants the like permission;
or,
3. When some of the beneficiaries having capacity to contract, and

some not having it, the former grant permission for themselves, and the
district court for the latter, in the manner above prescribed.

§ 1801. Influence.] A trustee may not use the influence, which his po
sition gives him, to obtain any advantage from his beneficiary.

§ 1302. Adverse trust.] No trustee, so long as he remains in the trust,
may undertake another trust adverse in its nature to the interest of his
beneliciary in the subject of the trust, without the consent of the latter.

§ 1303. Adverse interest.] If a trustee acquires any interest, or be
comes charged with any duty, adverse to the interest of his beneficiary in
the subject of the trust, he must immediately inform the latter thereof,
and may be at once removed.

§ 1304. Violation' a fraud.] Every violation of the provisions of the
preceding sections of this article, is a fraud against the beneficiary of a
trust.

§ 1305. Presumption auainst trustee.] All transactions between a trus
tee and his beneficiary, during the existence of the trust, or while the in
fluence acquired by the trustee remains, by which he obtains any advan
tage from his beneficiary, are presumed to be entered into by the latter
without sufficient consideration and under undue influence.

§ 1306. Mingling property.] A trustee who willfully and unnecessarily
mingles the trust propert\T with his own, so as to constitute himself in ap
pearance its absolute owner, is liable for its safety in all events.

§ 1307. Liability.] A trustee who uses or disposes of the trust prop
erty, contrary to section 1299 may, at the option of the beneficiary, be re
quired to account for all profits so made, or to pay the value of its use,
and, if he has disposed thereof, to replace it, with its fruits, or to accouut
for its proceeds, with interest.

£ 1308. Same— good faith.] A trustee who uses or disposes of the trust
property in any manner not authorized by the trust, but in good faith,
and with intent to serve the interest of the beneficiary, is liable only to
make good whatever is lost to the beneficiary by his error.

§ 1309. Co-trustees.] A trustee is responsible for the wrongful acts of
a co-trustee, to which he consented, or which by his negligence he enabled
the latter to commit, but for no others.

ARTICLE III.—Obligations of third persons.

§ 1310. When involuntary trustees.] Every one to whom property is

transferred, in violation of a trust, holds the same as an involuntary
trustee under such trust, unless he purchased it in good faith and for a
valuable consideration.

£ 1311. Third persons when not hound.] One who actually and in good
faith transfers any money or other property to a trustee, as such, is not
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bound to see to the application thereof; and his rights can in no way be
prejudiced by a misapplication thereof by the trustee. Other persons
must, at their peril, see to the proper application of money or other prop
erty paid or delivered by them.

CHAPTER II.

TRUSTS FOR THE BENEFIT OF THIRD PERSONS.

Article I. Nature and Creation of the Trust.
II. Obligations of Trustees.
III. Powers of Trustees.
IV. Rights of Trustees.
V. Termination of the Trust.
VI. Succession or Appointment of New Trustees.

ARTICLE I.—Nature and creation of the trust.
§ 1312. Express trusts only.] The provisions of this chapter apply

only to express trusts, created for the benefit of another than the trustor,
and in which the title to the trust property is vested in the trustee; not in
cluding, however, those of executors, administrators and guardians, as
such.

£ 1313. Mutual consent.] The mutual consent of a trustor and trustee
creates a trust, of which the beneficiary may take advantage at any time
prior to its rescission.
§ 1314. Appointed by court.] When a trustee is appointed by a court

or public officer as such, such court or officer is the trustor, within the
meaning of the last section.

g 1315. Declaration.] The nature, extent and object of a trust are ex
pressed in the declaration of trust.
§ 1316. Same by trustor.] All declarations of a trustor to his trustees,

in relation to the trust, before its acceptance by the trustees, or any of
them, are to be deemed part of the declaration of the trust, except that
when a declaration of trust is made in writing, all previous declarations
by the same trustor are merged therein.

ARTICLE II.—Obligations of trustees.
§ 1317. Must obey declaration.] A trustee must fulfill the purpose of

the trust, as declared at its creation, and must follow all the directions of
the trustor given at that time, except as modified by the consent of all par
ties interested, in the same manner, and to the same extent, as an em
ploye.
§ 1318. Degree of care.] A trustee, whether he receives any compen

sation or not, must use at least ordinary care and diligence in the execu
tion of his trust.

§ 1319. Appointment of successor.] If a trustee procures or assents to
his discharge from his office, before his trust is fully executed, he must use
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at least ordinary care and diligence to secure the appointment of a trust
worthy snecesjor before accepting his' own final discharge.
§ 1320 Investment by trustee.] A trustee must invest money received

by him under the trust, as fast as he collects a sufficient amount, in such
manner as to afford reasonable security and interest for the same.

*j 1321. Omitted investment—penalty.] If a trustee omits to invest the
trust moneys according to the last section, he must pay simple interest
thereon, if such omission is negligent merely, and compound interest if it
is willful.
§ 1322. Purchased claims.] A trustee cannot enforce any claim against

the trust property which he purchases after or in contemplation of his ap
pointment as trustee; but he may be allowed by any competent court, to
charge to the trust property what he has in good faith paid for the claimr
upon discharging the same.

ARTICLE III.—Powers of trustees.
§ 1323. Trustee, general agent.] A trustee is a general agent for the

trust property. His authority is such as is conferred upon him by the
declaration of trust, and by this chapter, and none other. His acts, within
the scope of his authority, bind the trust property to the same extent as
the acts of an agent bind his principal.
§ 1324. All mist act.] AVhere there are several co-trustees, all must

unite in any act to bind the trust property, unless the declaration of trnst
otherwise provides.
§ 1325. Discretionary towers.] A discretionary power conferred upon

a trustee, is presumed not to be left to his arbitrary discretion, but may be
controlled by the district court if not reasonably exercised, unless an ab
solute discretion is clearly conferred by the declaration of trust.

ARTICLE IV.—Rights of trustees.
£ 1326. Indemnification.] A trustee is entitled to the repayment, out of

the trust property, of all expenses actually and properly incurred by him
in the performance of his trust. He is entitled to the repayment
of even unlawful expenditures, if they were productive of actual benefit
to the estate.
§ 1327. Compensation.] When a declaration of trust is silent upon the

subject of compensation, the trustee is entitled to the same compensation
as an executor. If it specifies the amount of his compensation, he is en
titled to the amount thus specified, and no more. If it directs that he
shall be allowed a compensation, but does not specify the rate or amount,
he is entitled to such compensation as may be reasonable under the cir
cumstances.
§ 1328. Nor included.] An involuntary trustee, who becomes such

through his own fault, has none of the rights mentioned in this article.
«

ARTICLE V.—Termination of the trust.
§ 1329. By fulfillment.] A trust is extinguished by the entire fulfill

ment of its object, or by such object becoming impossible or unlawful.
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§ 1330. Irrevocable.] A trust cannot be revoked by the trustor after
its acceptance, actual or presumed, by the trustee and beneficiaries, ex
cept by the consent of all the beneficiaries, unless the declaration of trust
reserves a power of revocation to the trustor, and in that case the power
must be strictly pursued.
§ 1331. Vacated.] The office of a trustee is vacated:
1. By his death; or,
2. By his discharge.
§ 1332. Discharge of trustee.] A trustee can be discharged from his

trust only, as follows:
1. By the extinction of the trust.
2. By the completion of his duties under the trust.
3. By such means as may be prescribed by the declaration of trust.
4. By the consent of the beneficiary, if he has capacity to contract.
5. By the judgment of a competent tribunal, in a direct proceeding for

that purpose, that he is of unsound mind; or,
6. By the district court.
§ 1333. Removal by court.] The district court may remove any trustee

who has violated or is unfit to execute the trust.
ARTICLE VI.—Succession or appointment oe new trustees, i

§ 1334. "When by court.] The district court may appoint a trustee
whenever there is a vacancy, and the declaration of trust does not provide
a practicable method of appointment.
§ 1335. Survives to co-trustees.] On the death, renunciation or dis

charge of one of several co-trustees, the trust survives to the others.
§ 1336. Court powers.] "When a trust exists without any appointed

trustee, or where all the trustees renounce, die or are discharged, the dis
trict court of the county, or judicial subdivision, where the trust property,
or some portion thereof, is situated, must appoint another trustee, and
direct the execution of the trust. The court may, in its discretion, ap
point the original number, or any less number of trustees.

TITLE IX.
AGENCY,

Chapter I. Agency in General.
II. Particular Agencies.
CHAPTER I.

AGENCY IN GENERAL,

Article I. Definition of Agency.
II. Authority of Agents.
III. Mutual Obligations of Principals and Third Persons.
IV. Obligations of Agents to Third Persons.
V. Delegation of Agency.
VI. Termination of Agency.

—27
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ARTICLE I.—Definition of agenot.

§ 1337. Agency defined.] An agent is one who represents another,
called the principal, in dealings with third persons. Such representation
is called agency,
§ 1388. Qualifications.] Any person, having capacity to contract, may

appoint an agent; and any person may be an agent.
§ 1339. Special and general.] An agent for a particular act or transac

tion is called a special agent. All others are general agents.
§ 1340. Classified.] An agency is either actual or ostensible.
§ 1341. Actual agency.] An agency is actual when the agent is really

employed by the principal.
§1342. Ostensible!] An agency is ostensible when the principle inten

tionally, or by want of ordinary care, causes a third person to believe
another to be his agent, who is not really employed by him.

ARTICLE II.—Authority of agents.

§ 1343. What poweks.] An agent may be authorized to do any acts
which his principal might do, except those to which the latter is bound to
give his personal attention.
§ 1344. Any lawful act.] Every act which, according to this code, may

be done by or to any person, may be done by or to the agent of such
person for that purpose, unless a contrary intention clearly appears.
§ 1345. Not to defraud principal.] An agent can never have authority,

either actual or ostensible, to do an act which is, and is known or sus
pected by the person with whom he deals, to be a fraud upon the prin
cipal.
§ 1340. How authorized ] An agency may be created, and an authority

may be conferred, by a precedent authorization, or a subsequent ratifi
cation.
§1347. No consideration.] A consideration is not necessary to make

an authority, whether precedent or subsequent, binding upon the prin
cipal.
§ 1348. Form of authority.] An oral authorization is sufficient for any

purpose, except that an authority to enter into a contract required by law
to be in writing can only be given by an instrument in writing.
§ 1349. Form of ratification.] A ratification can be made only in the

manner that would have been necessary to confer ah original authority
for the act ratified, or, where an oral authorization would suffice, by ac
cepting or retaining the benefit of the act, with notice thereof.
§1350. Part includes whole.] Ratification of part of an indivisible

transaction is a ratification of the whole.
§ 1351. When void.] A ratification is not valid unless, at the time of

ratifying the act done, the principal has power to confer authority for
such an act.
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§ 1352. Retroactive, limited.] No unauthorized act can be made valid,
retroactively, to the prejudice of third persons, without their consent.
§ 1353. Rescission of ratification.] A ratification may be rescinded

when made without such consent as is required in a contract, or with an
imperfect knowledge of the material facts of the transaction ratified, but
not otherwise.
§ 1354. Authority.] An agent has such authority as the principal, ac

tually or ostensibly, confers upon him.
§ 1355. Actual.] Actual authority is such as a principal intentionally

confers upon the agent, or intentionally or by want of ordinary care, al
lows the agent to believe himself to possess.
§ 1356. Ostensible.] Ostensible authority is such as a principal inten

tionally, or by want of ordinary care, causes or allows a third person to
believe the agent to possess.
§ 1357. Legal construction.] Every agent has actually such authority

as is defined by this title, unless specially deprived thereof by his prin
cipal, and has even then such authority ostensibly, except as to persons
who have actual or constructive notice of the restriction upon his au
thority.

£ 1358. Necessary authority.] An agent lias authority:
1. To do everything necessary, or proper and usual in the ordinary

course of business, for effecting the purpose of his agency; and,
2. To make a representation respecting any matter of fact, not in

cluding the terms of his authority, but upon which his right to use his
authority depends, and the truth of which cannot be determined by the
use of reasonable diligence on the part of the person to whom the repre
sentation is made.
§ 1359. May disobey.] An agent has power to disobey instructions in

dealing with the subject of the agency, in cases where it is clearly for the
interest of his principal that he should do so, and there is not time to
communicate with the principal.
§ 1300. Construction.] When an authority is given partly in general

and partly in specific terms the general authority gives no higher powers
than those specifically mentioned.

§1301. Exceptions to general power.] An authority expressed in gen
eral terms, however broad, does not authorize an agent:
1. To act in his own name, unless it is the usual course of business

to do so.
2. To define the scope of his agency; or,
3. To do any act which a trustee is forbidden to do by article II, of

chapter I, of the last title.
§ 1302. Implied authority.] An authority to sell personal property in

cludes authority to warrant the title of the principal, and the quality
and quantity of the property.
§ 1303. Same as to realty.] An authority to sell and convey real prop

erty includes authority to give the usual covenants of warranty.



420 Civil code. Agency.

§ 1364. Receive price.] A general agent to sell, who is intrusted by
the principal with the possession of the thing sold, has authority to re
ceive the price.
§ 1365. Limited.] A special agent to sell has authority to receive the

price on delivery of the thing sold, but not afterwards.

ARTICLE III.—Mutual obligations of principals and third persons.

§ 1366. Principal affected by agent.] An agent represents his princi
pal for all purposes within the scope of his actual or ostensible authority,
and all the rights and liabilities which would accrue to the agent from
transactions within such limit, if they had been entered into on his own
account, accrue to the principal.
§ 1367. Incomplete execution.] A principal is bound by an incom

plete execution of an authority, when it is consistent with the whole pur
pose and scope thereof, but not otherwise.
§ 1368. Notice to both presumed.] As against a principal, both prin

cipal and agent are deemed to have notice of whatever either has notice
of, and ought, in good faith and the exercise of ordinary care and dili
gence, to communicate to the other.
§ 1369. Exceeded authority.] When an agent exceeds his authority,

his principal is bound by his authorized acts so far only as they can be
plainly separated from those which are unauthorized.
§ 1370. Bound by certain acts.] A principal is bound by acts of his

agent, under a merely ostensible authority, to those persons only who
have in good faith, and without ordinary negligence, incurred a liability,
or parted with value, upon the faith thereof.

§ 1371. Principal exonerated.] If exclusive credit is given to an agent
by the person dealing with him, his principal is exonerated by payment or
other satisfaction made by him to his agent, in good faith, before receiv
ing notice of the creditor's election to hold him responsible.
§ 1372. Set-offs against.] One who deals with an agent, without know

ing or having reason to believe that the agent acts as such in the transac
tion, may set-off, against any claim of the principal arising out of the
same, all claims which he might have set-off against the agent before no
tice of the agency.
§ 1373. Construction of contract.] Any instrument within the scope of

his authority, by which an agent intends to bind his principal, does bind
him, if such intent is plainly inferable from the instrument itself.
§ 1374. Agents negligence.] Unless required by or under the authority

of law to employ that particular agent, a principal is responsible to third
persons for the negligence of his agent in the transaction of the business
of the agency, including wrongful acts committed by such agent in, and
as a part of the transaction of such business; and for his willful omis
sion to fulfill the obligations of the principalf^
§ 1375. For other wrongs.] A principal is responsible for no other

-wrongs committed by his agent, than those mentioned in the last section,
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unless he lias authorized or ratified them, even though they are commit
ted while the agent is engaged in his service.

ARTICLE IV.—Obligations of agents to third persons.

§ 1376. Warranty of authority.] One who assumes to act as an agent
thereby warrants, to" all who deal with him in that capacity, that he has
the authority which he assumes.
§ 1377. Agent to third persons.] One who assumes to act as an agent

is responsible to third persons as a principal for his acts in the course of
his agency, in any of the following cases, and in no others:
1. When, with his consent, credit is given to him personally in a trans

action:
2. When he enters into a written contract in the name of his principal,

without believing, in good faith, that he has authority to do so; or,
3. When his acts are wrongful in their nature.
§1378. Surrender to third party.] If an agent receives anything for

the benefit of his principal, to the possession of which another person is
entitled, he must, on demand, surrender it to such person, or so much of
it as he has under his control at the time of demand, on being indemnified
for any advance which he has made to his principal in good faith, on ac
count of the same; and is responsible therefor, if, after notice from the
owner, he delivers it to his principal.

§ 1379. Incapacity to contract,] The provisions of this article are sub
ject to the provisions of part 1 of the first division of this code.

ARTICLE V.—Delegation of agency.

§ 1380. When authorized.] An agent, unless specially forbidden by
his principal to do so, can delegate his powers to another person in any
of the following cases, and in no others:
1. When the act to be done is purely mechanical.
2. When it is such as the agent cannot himself, and the sub-agent can,

lawfully perform.
3. When it is the usage of the place to delegate such powers; or
4. When such delegation is specially authorized by the principal.
§1381. Agent is principal.] If an agent employs a sub-agent without

authority, the former is a principal and the latter his agent, and the prin
cipal of the former has no connection with the latter.

§ 13S2. Rightful sub-aoent.] A sub-agent, lawfully appointed, repre
sents the principal in like manner with the original agent; and the origi
nal agent is not responsible to third persons for the acts of the sub-agent.

ARTICLE VI.—Termination of agency.

§ 1383. Classified causes.] An agency is terminated, as to every person
having notice thereof, by :

1. The expiration of its term.
2. The extinction of its subject.
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3. The death of the agent. '

4. His renunciation of the agency, or,
5. The incapacity of the agent to act as snch.
§ 1384. Other causes.] Unless the power of an agent is coupled with

an interest in the subject of the agency, it is terminated as to every person
having notice thereof, by:

*

/jUlL^^^n^
1. Its revocation by the principal. j\l J )lLe^^ /
2. His death ; or,
3. His incapacity to contract.

CHAPTER II.
PARTICULAR AGENCIES.

Article I. Auctioneers.
II. Factors.
III. Shipmasters and Pilots.
IV. Ship's Managers.

ARTICLE I.—Auctioneers.
§1385. From seller, limited.] An auctioneer, in the; absence of special

authorization or usage to the contrary, has authority from the seller, only
as follows :

1. To sell by public auction to the highest bidder.
2. To sell for cash only, except such articles as are usually sold on

credit at auction.
3. To warrant in like manner with other agents to sell, according to

section 13C2.
4. To prescribe reasonable rules and terms of sale.
5. To deliver the thing sold, upon payment of the price.
0. To collect the price; and,
7. To do whatever else is necessary, or proper and usual, in the ordi

nary course of business, for effecting these purposes.
§ 138G. To bind both parties.] An auctioneer has authority from a bid

der at the auction, as well as from the seller, to bind both by a memoran
dum of the contract as prescribed in the title on sale.

ARTICLE II.— Factors.
§ 1387. Defined.] A factor is an agent, who is employed to buy or sell

property in his own name, and who is intrusted by his principal with the
possession thereof, as defined in section 1168.

§ 1388. Power beyond agent.] In addition to the authority of agents
in general, a factor has actual authority from his principal, unless spe
cially restricted:
1. To insure property consigned to him uninsured.
2. To sell, on credit, anything intrusted to him for sale, except such

things as it is contrary to usage to sell on credit; but not to pledge, mort
gage, or barter the same; and,
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3. To delegate his authority to his partner or servant, but not to any
person in an independent employment.
§ 1389. Ostensible authority.] A factor has ostensible authority to

deal with the property of his principal as his own, in transactions with
persons not having notice of the actual ownership.

AV ARTICLE III.—Ship masters and pilots.

§ 1390. General agent.] The master of a ship is a general agent for
its owner in all matters concerning the same.
§ 1391. Borrow money.] The master of a ship has authority to borrow

money on the credit of its owner, if it is necessary to enable him to com
plete the voyage, and if neither the owner nor his proper agent for such
matters can be consulted without injurious delay.
| 1392. Agent for owner of cargo.] The master of a ship, during a voy

age, is a general agent for each of the owners of the cargo, and has
authority to do whatever they might do for the preservation of their
respective interests, except to sell or hypothecate the same.
§ 1393. To contract.] The master of a ship may procure all its neces

sary repairs and supplies, may engage cargo and passengers for carriage,
and in foreign port may enter into a charter-party, and his contracts
for these purposes bind the owner to the full amount of the value of the
ship and freightage.
§ 1394. To hypothecate.] The master of a ship may hypothecate the

ship, freightage and cargo, in the cases prescribed by the chapters on bot
tomry and respondentia, and in no others.
§ 1393. To sell ship.] When a . hip, whether foreign or domestic, is

seriously injured, or the voyage is otherwise broken up, beyond the pos
sibility of pursuing it, the master, in case of necessity, may sell the ship
without instructions from the owners, unless by the earliest use of ordina
ry means of communication he can inform the owners, and await their in
structions.

§ 1396. To sell cargo.] The master of a ship may sell the cargo, if the
voyage is broken up beyond the possibility of pursuing it, and no other
ship can be obtained to carry it to its destination, and the sale is other
wise absolutely necessary.

§ 1397. To pay ransom.) The master of a ship, in case of its capture,
may engage to pay a ransom for it, in money or in part of the cargo,
and his engagement will bind the ship, freightage and cargo.

§ 1398. When power ceases.] The power of the master of a ship to
bind its owner, or the owners of the cargo, ceases upon the abandonment
of the ship and freightage to insurers.

§ 1399. Master's personal liability.] Unless otherwise expressly agreed,
or unless the contracting parties give exclusive credit to the owner, the
master of a ship is personally liable upon his contracts relative thereto,
even when the owner is also liable.

§ 1400. Same to third persons.] The master of a ship is liable to third
persons for the acts or negligence of persons employed in its navigation,
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whether appointed hy him or not, to the same extent as the owner of the
ship.
§ 1401. Responsibility for pilot.] The owner or master of a ship is not

responsible for the negligence of a pilot whom he is bound by law to
employ; but if he is allowed an option between pilots, some of whom
are competent, or is required only to pay compensation to a pilot
whether he employs him or not, he is responsible to third persons.

ARTICLE IV.—Ship's managers.

§ 1402. Power to contract.] A ship's manager has power to make
contracts requisite for the performance of his duties as such; to enter into
charter-parties, or make contracts for carriage; and to settle for freight
age and adjust averages.
§ 1403. Limitation of same.] Without special authority, a ship's man

ager cannot borrow money, or give up the lien for freightage, or pur
chase a cargo, or bind the owners of the ship to an insurance.

TITLE X.
PARTNERSHIP.

Chapter I. Partnership in General.
II. General Partnership.
III. Special Partnership.

CHAPTER I.

partnership in general.

Article I. What Constitutes a Partnership.
II. Partnership Property.
III. Mutual Obligations of Partners.
IV. Renunciation of Partnership,

ARTICLE I,—What constitutes a partnership,
§ 1404. Definition.] Partnership is the association of two or more

persons, for the purpose of carrying on business together, and dividing
its profits between them.
§ 1405. Ship owners.] Part owners of a ship do not, by simply using it

in, joint enterprise, become partners as to the ship.
§ 1400. Consent necessary.] A partnership can be formed only by the

consent of all the parties thereto, and- therefore no new partner can be
admitted into a partnership without the consent of every existing member
thereof.
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ARTICLE II.—Partnership property.

§ 1400. Consist of what.] The property of a partnership consists of all
that is contributed to the common stock at the formation of the partner
ship, and of all that is subsequently acquired thereby.

£ 1408. Interest in all.] The interest of each member of a partnership
extends to every portion of its property.

§ 1409. Share in profits am) lossks.] In the absence of an agreement on
the subject, the shares of partners in the profits or loss of the business are
equal, and the share of each in the partnership property is the value of
his original contribution, increased or diminished by his share of profit
or loss.
§ 1410, Implied division of loss.] An agreement to divide the profits of

a business implies an agreement for a corresponding division of its losses,
unless it is otherwise expressly stipulated.
§ 1411. Property applies to debts.] Each member of a partnership may

require its property to be applied to the discharge of its debts, and has a
lien upon the shares of the other partners for this purpose, and for the
payment of the general balance, if any, due to him.
§ 1412 Presumption.] Property, whether real or personal, acquired with

partnership funds, is presumed to be partnership property.

ARTICLE III.—Mutual obligations of partners.
§1413. Are trustees.] The relations of partners are confidential. They

are trustees for each other, within the meaning of chapter I of the title on
trusts. Their obligations, as such trustees, are defined by that chapter.
§ 1414. Good faith required.] In all proceedings connected with the

formation, conduct, dissolution, and liquidation of the partnership, every
partner is bound to act in the highest good faith toward his copartners.
He may not obtain any advantage over them in the partnership affairs by
the slightest misrepresentation, concealment, threat, or adverse pressure
of any kind.
£ 1415. Mutual liability.] Each member of a partnership must account

to it for everything that he receives on account thereof, and is entitled to
reimbursement therefrom for everything that he properly expends for the
benefit thereof, and to be indemnified "thereby for all losses and risks
which he necessarily incurs on its behalf.
§ 1410. No compensation.] A partner is not entitled to any compensa

tion for services rendered by him to the partnership.

ARTICLE IV.—Renunciation of partnership.
. § 1417. Of profits —exonerates.] A partner may exonerate himself
from all future liability to a third person on account of the partnership,
by renouncing, in good faith, all participation in its future profits, and
giving notice to such third person, and to his own copartners, that he has
made such renunciation, and that, so far as may be in his power, he dis.
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solves the partnership, and does not intend to be liable on account there
of for the future.
§ 1418. Effect of.] After a partner has given notice of his renuncia

tion of the partnership, he cannot claim any of its subsequent profits, and
his copartners may proceed to dissolve the partnership.

CHAPTER II.

GENERAL PARTNERSHIP.

Article I. What is a General Partnership.
II. Powers and Authority of Partners.
III. Mutual Obligations of Partners.
IV. Liability of Partners.
V. Termination of Partnership.
VI. Liquidation.
VII. Of the Use of Fictitious Names.

ARTICLE I.—What is a general partnership.

§ 1419. Definition.] Every partnership that is not formed in accord
ance with the law concerning special partnership, and every special part
nership, so far only as the general partners are concerned, is a general
partnership.

ARTICLE II.—Powers and authority ov partners.

§ 1420. Majority govern.] Unless otherwise expressly stipulated, the
decision of the majority of the members of a general partnership binds it
in the conduct of its business.
§1421. Each a general agent.] Every general partner is agent for the

partnership in the transaction of its business, and has authority to do
whatever is necessary to carry on such business in the ordinary manner,
and for this purpose may bind his copartners by an agreement in writing.
§ 1422. Limitations classified.] A partner, as such, lias not authority

to do any of the following acts, unless his copartners have wholly aban
doned the business to him, or are incapable of acting:
1. To make an assignment of the partnership property, or any portion

thereof, to a creditor, or to a thkd person in trust for the beneiit of a
creditor or of all creditors.
2. To dispose of the good will of the business.
3. To dispose of the whole of the partnership property at once, unless

it consists entirely of merchandise.
4. To do any act which would make it impossible to carry on the ordi

nary business of the partnership.
5. To confess a judgment.
(5. To submit a partnership claim to arbitration; or,
7. To do any other act not within the scope of the preceding section.
§ 1423. Bad faith ineffectual.] A partner is not bound by any act of

a copartner in bad faith toward him, though within the scope of a part
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Tier's powers, except in favor of persons who have in good faith parted
with value in reliance upon such act.

ARTICLE III.—Mutual obligations ok partners.

£ 1424. Profits to firm.] All profits made by a general partner, in the
course of any business usually carried on by the partnership, belong to
the firm.
§ 1425. No adverse interest.] A general partner, who agrees to give

his personal attention to the business of the partnership, may not engage
in any business which gives him an interest adverse to that of the part
nership, or which prevents him from giving to such business all the atten
tion which would be advantageous to it.
§ 1426. Exception.] A partner may engage in any separate business,

except as otherwise provided by the last two sections.
§ 1427. Mist account.] A general partner, transacting business con

trary to the provisions of this article, may be required by any copartner
to account to the partnership for the profits of such business.

ARTICLE IV.— Liability oe partners.

§ 1428. Liable to third person.] Every general partner is liable to
third persons for all the obligations of the partnership, jointly with his
copartners.
§ 1429. For each others acts.] The liability of general partners for

each other's acts is defined by the title on agency.
§1430. Ok one held out as partners.] Any one permitting himself to

be represented as a partner, general or special, is liable as such to third
persons to whom such representation is ommanicited, who on the faith
thereof give credit to the partnership.
§ 1431. Not liable.] No one is liable as a partner, who is not such in

fact, except as provided by the last section.

ARTICLE V.—Termination of partnership.
S 1432. Di ration.] If no term is prescribed by agreement for its du

ration, a general partnership continues until dissolved by a partner or
by operation of law.
§1433. Causes ok dissolution.] A general partnership is dissolved, as

to all the partners:
1. By lapse of the time prescribed by agreement for its duration.
2. By the expressed will of any partner, if there is no such agreement.
3. By the death of a partner.
4. By the transfer, to a person not a partner, of the interest of any

partner in the partnership property.
5. By war, or the prohibition of commercial intercourse between the

country in which one partner resides and that in which another resides;
or,
6. By a judgment of dissolution.

y
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§ 1434. Partial dissolution.] A general partnership may be dissolved,
as to himself only, by the expressed will of any partner, notwithstanding
his agreement for its continuance, subject, however, to liability to his co
partners for any damage caused to them thereby, unless the circumstances
are such as entitle him to a judgment of dissolution.
§ 1435. Judgment of dissolution.] A general partner is entitled to a

judgment of dissolution:
1. When he, or another partner, becomes legally incapable of con

tracting.
2. When another partner fails to perform his duties under the agreement

of partnership, or is guilty of serious misconduct; or,
3. When the business of the partnership can be carried on only at a per

manent loss.
§ 1436. Notice of termination ] The liability of a general partner for

the acts of his co-partners continues, even after a dissolution of the part
nership, in favor of persons who have had dealings with, and grten credit
to, the partnership, during its existence, until they have had personal
notice of the dissolution; and in favor of other persons, until such disso
lution has been advertised in a newspaper published in every county
where the partnership, at the time of its dissolution, had a place of busi
ness; to the extent, in either case, to which such persons' part with value,
in good faith, and in the belief that such partner is still a member of the
firm.
§ 1437. Notice of change. ] A change of the partnership name, which

plainly indicates the withdrawal of a partner, is a sufficient notice of the
fact of such withdrawal to all persons to whom it is communicated. But
a change in ihe name which does not contain such an indication is not
notice of the withdrawal of any partner.

ARTICLE VI.—Liquidation.
§ 1438. Powers after dissolution.] After the dissolution of a part

nership, the powers and authority of the partners are such only as are
prescribed by this article.
§ 1439. Who may act.] Any member of a general partnership may act

in liquidation of its affairs, except as provided by the next section.
§ 1440. Who not.] If the liquidation of a partnership is committed,

by consent of all the partners, to one or more of them, the others have
no right to act therein; but their acts are valid in favor of persons part
ing with value, in good faith, upon the credit thereof.
§ 1441. Power while acting.] A partner authorized to act in liquida

tion may collect, compromise or release any debts due to the partnership,
pay or compromise any claims against it, and dispose of the partnership
property.
§1442. Partner's rower in liquidation.] 1. A partner authorized to act

in liquidation, may indorse, in the name of the firm, promissory notes, or
other obligations held by the partnership, for the purpose of collecting
the same, but he cannot create any new obligation in its name, or revive
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a debt against the firm, by an acknowledgment, when an action thereon is
barred under the provisions of the code of civil procedure.
2. On the death of a partner, the surviving partners succeed to all the

partnership property, whether real or personal, in trust for the pur
poses of liquidation, even though the deceased was appointed by agree
ment sole liquidator; and the interest of the deceased in the ultimate dis
tribution of the partnership assets passes to those who succeed to his
other personal property.

ARTICLE VII.—Of the use of fictitious names.

§ 1443. Certificate of true names.] Except as otherwise provided in
the next section, every partnership transacting business in this territory
under a fictitious name, or a designation not showing the names of the
persons interested as partners in such business, must file with the clerk
of the district court of the county or subdivision in which its principal
place of business is situated, a certificate, stating the names in full of all
the members of such partnership, and their places of residence, and pub
lish the same once a week for four successive weeks, in a newspaper pub
lished in the county, if there be one, and if there be none in such county,
then in a newspaper published in an adjoining county.
§ 1444. Foreign partnership.] A commercial or banking partnership,

established and transacting business in a place without the United States,
may, without filing the certificate or making the publication prescribed in
the last section, use in this territory the partnership name used by it there,
although it be fictitious, or do not show the names of the persons interested
as partners in such business.
§ 1445. Acknowledgment —penalty.] The certificate filed with the clerk

of the district conrt, as provided in section 1443, must be signed by the
partners, and acknowledged before some officer authorized to take ac
knowledgment of conveyances of real property. Where the partnership
is hereafter formed, the certificate must be filed, and the publication desig
nated in that section must be made within one month after the formation
of the partnership, or within one month from the time designated in the
agreement of its members for the commencement of the partnership; where
the partnership has been heretofore formed, the certificate must be filed
and the publication made within six months after the passage of this
act. Persons doing business as partners contrary to the provisions of this
article, shall not maintain any action upon or on account of any contracts
made or transactions had in their partnership name, in any court of this
territory, until they have first filed the certificate and made the publication
herein required.
§ 1446. New certificate.] On every change in the members of a part

nership transacting business in this territory under a fictitious name, or
designation wThich does not show the names of the persons interested as
partners in the business, except in the cases mentioned in section 1444,
a new certificate must be filed with the clerk of the district court, and a
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new publication made as required by this article on the formation of such
partnership.

£ 1447. Registry of firms] Every clerk of the district court must keep
a register of the names of firms and persons mentioned in the cer
tificates filed with him, pursuant to this article, entering in alphabetical
order the name of every such partnership and of each partner therein.
§ 1448. Copies evidence.] Copies of the entries of a clerk of the district

■court, as herein directed, when certified by him, and affidavits of publica
tion, as herein directed, made by the printer, publisher, or chief clerk of a
newspaper, are presumptive evidence of the facts therein stated.

CHAPTER III.
special partnership.

Article I. Formation of the Partnership.
II. Powers, Rights and Duties of the Partners.
III. Liability of Partners.
IV. Alteration and Dissolution of the Partnership.

ARTICLE I.—Formation of the partnership.

§ 1449. How formed.] A special or limited partnership may be formed
by two or more persons in the manner and with the effect prescribed in
this chapter, for the transaction of any business, except banking or in
surance.
^1450. Constitution* ok.] A special partnership may consist of one or

more persons, called general partners, and one or more persons called
special partners.
§ 1451. Certified statement.] Persons desirous of forming a special

partnership must severally sign a certificate, stating:
1. The name under which such partnership is to be conducted.
2. The general nature of the business intended to be transacted.
3. The names of all the partners, and their residences, specifying which

are general and which are special partners.
4. The amount of capital which each special partner has contributed

to the common stock: and,
5. The periods at which such partnership will begin and end.
§ 1452. Acknowledged and filed.] Certificates under the last section

must be acknowledged by all the partners, before some officer authorized
to take acknowledgment of deeds, one to be filed in the office of the clerk
of the district court of the county or subdivision, and the other recorded
in the office of the register of deeds of the county in which the principal
place of business of the partnership is situated, in a book to be kept for .

that purpose, open to public inspection ; and if the partnership has places
of business situated in different counties, a copy of the certificate, certified
by the register of deeds in whose office it is recorded, must be filed in tbe
clerk's office as aforesaid, and recorded in like manner in the office of the
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register of deeds in every such county. If any false statement is made in
any such certificate, all the persons interested in the partnership are lia
ble, as general partners, for all the engagements thereof.

§ 1453. Suns contributed.] An affidavit of each of the partners, stating
that the sums specified in the certificate of the partnership as having been
contributed by each of the special partners, have been actually and in
good faith paid in the lawful money of the United States, must be filed in
the same office with the original certificate.
§ 1454. Compliance required.] No special partnership is formed until

the provisions of the last five sections are complied with.
§ 1455. Certificate published.] The certificate mentioned in this arti

cle, or a statement of its substance, must be published in a newspaper
printed in the county where the original certificate is filed, and if no news
paper is there printed, then in a newspaper in the territory nearest there
to . Such publication must be made once a week for four successive weeks,
beginning within one week from the time of filing such certificate. In
case the publication is not so made, the partnership must be deemed
general .
§ 1456. Affidavit filed ] An affidavit of publication pursuant to the

preceding section, made by the printer, publisher or chief clerk of a news
paper, may be filed with the register of deeds with whom the original cer
tificate was filed, and is presumptive evidence of the facts therein stated.
§ 1457. Renewal —same method.] Every renewal or continuance of a

special partnership must be certified, recorded, verified and published in
the same manner as upon its original formation.

ARTICLE II.-—Powers, rights and duties of the partners.

§ 1458. Style of special partnership.] The business of a special partner
ship must be conducted under a name, consisting of the names or sur
names of one or more of the general partners only, with or without the
addition of the words " and company," or " & Co." Such partnership
shall put up in some conspicuous place, on the outside, and in front of the
building in which it has its chief place of business, some sign on which
shall be painted, in legible English characters, all the names of all the
members of such partnership, designating the special partners.
§ 1459. Who do business.] The general partners only have authority to

transact the business of a special partnership.
§ 1460. Relations of special partner.] A special partner may at all

times investigate the partnership affairs, and advise his partners or their
agents as to their management.
§ 1461. May loan to firm.] A special partner may lend money to the

partnership, or advance money for it, and take from it security therefor,
and as to such loans or advances, has the same rights as any other credi
tor; but, in case of the insolvency of the partnership, all other claims
which he may have against it must be postponed until all other creditors
are satisfied.
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§ 1462. Wii<> sue and akk sued.] In all matters relating-to a special
partnership, its general partners may sue and be sued alone, in the same
manner as if there were no special partners.
£1463. Withdrawal of capital.] No special partner under any pre

tense, may withdraw any part of the capital invested by him in the part
nership daring its continuance.
§ 1464. May draw profits.] A special partner may receive such lawful

interest, and such proportion of profits, as may be agreed upon, if not
paid out of the capital invested in the partnership by him, or by some
other special partner, and is not bound to refund the same to meet subse
quent losses.
§ 1465. Becomes general partner.] If a special partner withdraws capi

tal from the firm, contrary to the provisions of this "article, he thereby be
comes a general partner.
§ 1466. Preferential transfers.] Every transfer of the property of a

special partnership, or of a partner therein, made after or in contempla
tion of the insolvency of such partnership or partner, with intent to give
a preference to any creditor of such partnership, or partner, over any
other creditor of such partnership, is void against the creditors thereof;
and every judgment confessed, lien created, or security given, in like man
ner and with the like intent, is in like manner void.uj

ARTICLE III.—Liability of partners.
§ 1467. Liability general partners.] The general partners in a special

partnership are liable to the same extent as partners in a general partner
ship.
§ 1468. Of special partners.] The contribution of a special partner to

the capital of the firm, and the increase thereof, is liable for its debts, but
he is not otherwise liable therefor, except as follows :

1. If he has willfully made or permitted a false or materially defective
statement in the certificate of the partnership, the affidavit filed therewith,
or the published announcement thereof, he is liable as a general partner
to all the creditors of the firm.
2. If he has willfully interfered with the business of the firm, except as

permitted in article II of this chapter, he is liable in like manner; or,
3. If he has willfully joined in or assented to an act contrary to any of

the provisions of article II of this chapter, he is liable in like manner.
§ 1469. Same.] When a special partner has unintentionally done any

of the acts mentioned in the last section, he is liable as a general partner
to any creditor of the firm who has been actually misled thereby to his
prejudice.
§ 1470. Questioning existence of.] One who, upon making a contract

with a partnership, accepts from or gives to it a written memorandum of
the contract, stating that the partnership is special, and giving the names
of the special partners, cannot afterwards charge the persons thus named
as general partners upon that contract, by reason of any error or defect
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in the proceedings for the creation of the special partnership, prior to the
acceptance of the memorandum, if an effort lias been made by the part
ners, in good faith, to form a special partnership in the manner re
quired by law.

ARTICLE IV.—Alteration and dissolution.
§ 1471. Special ukcomes oenekal ] A special partnership becomes gen

eral, if, within ten days after any partner withdraws from it, or any new
partner is received into it, or a change is made in the nature of its busi
ness, or in its name, a certificate of such fact, duly verified and signed by
one or more of the partners, is not tiled with the clerk of the district court
and the register of deeds, with whom the original certificate of the part
nership was filed, and notice thereof published as is provided in article I of
this chapter for the publication of the certificate.
§ 1472. New partners [ New special partners may be admitted into a

special partnership, upon a certificate, stating the names, residences and
contributions to the common stock of each of such partners, signed by
each of them and by the general partners, verified, acknowledged or
proved, and filed with the clerk, and recorded in the register's office in
which the original certificate was filed, according to the provisions of ar
ticle I of this chapter.
§ 1473. Dissolution—notice.] A special partnership is subject to disso

lution in the same manner as a general partnership, except that no disso
lution by the act of the partners is complete, until a notice thereof has
been filed and recorded in the office of the register of deeds with whom
the original certificate was recorded, and filed in the office of the clerk of
the district court, and published once in each week, for four successive
weeks, in a newspaper printed in each county where the partnership has
a place of business.

TITLE XI.
INSURANCE.

Chapter I. Insurance in". General.
II. Marine Insurance.
III. Fire Insurance.
IV. Life and Health Insurance.

CHAPTER I.
INSURANCE IN GENERAL.

Article I. Definition of Insurance.
II. What May be Insured.

—28
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ARTICLE^.— Definition of insurance.
§ 1474. Contract to indemnify.] Insurance is a contract whereby one

undertakes to indemnify another against loss, damage or liability, arising
from an unknown or contingent event.

ARTICLE II.—What maybe insured.
§ 1475. Insurable interest.] Any contingent or unknown event, whether

past or future, which may damnify a person having an insurable interest
or create a liability against him, may be insured against, subject to the
provisions of this chapter, with the exception of an insurance for or
against the drawing of any lottery, or for or against any chance or ticket
in a lottery drawing a prize.
§1470. Insurance classed.] The most usual kinds of insurance are:
One—Marine insurance.
Two—Fire insurance.
Three —Life insurance.
Four—Health insurance; and
Five—Accident insurance.
§ 1477. Law general.] All kinds of insurance are subject to the provi

sions of this chapter.
ARTICLE III.—Parties to the contract.

§1478. Insurer.] The person who undertakes to indemnify another,
by a contract of insurance, is called the insurer, and the person indemni
fied is called the insured.
§ 1479. Who may insure.] Any one who is capable of making a con

tract may be an insurer, subject to the restrictions imposed by special
statutes upon foreign corporations, non-residents and others.
§ 1480. Who be insured.] Any one except a public enemy may be

insured.
§1481. Of mortgaged property.] Where a mortgagor of property ef

fects insurance in his own name, providing that the loss shall be payable
to the mortgagee, or assigns a policy of insurance to the mortgagee, the
insurance is deemed to be upon the interest of the mortgagor, who does
not cease to be a party to the original contract, and any act of his which
would otherwise avoid the insurance will have the same effect, although
the property is in the hands of the mortgagee.
§ 1482. Same.] If an insurer assents to the transfer of an insurance

from a mortgagor to a mortgagee, and, at the time of his assent, imposes
further obligations on the assignee, making a new contract witli him. the
acts of the mortgagor cannot affect his rights.

ARTICLE IV.—Insurable interest.
§ 1483. Definition.] Every interest in property, or any relation there

to, or liability in respect thereof, of such a nature that a contemplated
peril might directly damnify the insured, is an insurable interest.
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§1484. Classified.] An insurable interest in property may consist in:
1. An existing interest.
2. An inchoate interest founded on an existing interest; or,
8. An expectancy, coupled with an existing interest in that out of which

the expectancy arises.
£ 1485. Cakkiek, <&c, has.] A carrier or depositary of any kind has an

insurable interest in a thing held by him as such, to the extent of its
value.
§ 1486. Not insurable.] A mere contingent or expectant interest in

anything, not founded on an actual right to the thing, nor upon any valid
contract for it, is not insurable.

§ 1487. Measure of interest.] The measure of an insurable interest in
property is the extent to which the insured might be damnified by loss or
injury thereof.

§ 1488. Without interest void.] The sole object of insurance is the in
demnity of the insured, and if he has no insurable interest the contract
ia void.

| 1489. Must exist—when.] An interest insured must exist when the
insurance takes effect, and when the loss occurs, but need not exist in the
meantime.

§ 1490. Effect of transfer.] Except in the cases specified in the next
four sections, and in the cases of life, accident and health insurance, a
change of interest in any part of a thing insured, unaccompanied by a

corresponding change of interest in the insurance, suspends the insurance
to an equivalent extent, until the interest in the thing and the interest in
the insurance are vested in the same person.

ji 1491. Transfer after loss.] A change of interest in a thing insured,
after the occurrence of an injury which results in a loss, does not affect
the right of the insured to indemnity for the loss.

.4 1492. Exception.] A change of interest in one or more of several dis
tinct things, separately insured by one policy, does not avoid the insurance
as to the others.

§ 1493. Same by death.] A change of interest, by will or succession, on
the death of the insured, does not avoid an insurance; and his interest in
the insurance passes to the person taking his interest in the thing insured.

•$ 1494. By joint owners—evidence.] 1. A transfer of interest by one of
several partners, joint owners or owners in common, who are jointly in
sured, to the others, does not avoid an insurance, even though it has been
agreed that, the insurance shall cease upon an alienation of the thing
insured.
2. Every stipulation in a policy of insurance for the payment of Iosb,

whether the person insured has or has not any interest in the property
insured, or that the policy shall be received as proof of such interest, and
every policy executed by way of gaming or wagering, is void.

ARTICLE V.—Concealment and representation.

S' 1495. Definition.] A neglect to communicate that which a party knows,
and ought to communicate, is called a concealment.
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§ 1-i'JC. Effect of.] A~Y'onceahnent, whether intentional or uninten
tional, entitles the injured party to rescind a contract of insurance.

§ 1497. Mi ti'.w, disclosures] Each party to a contract of insurance
must communicate to the other in good faith, all facts within his knowl
edge which are, or which he believes to be material to the contract, and
which the other has not the means of ascertaining, and as to which he
makes no warranty.
§ 1498. Not bound to disclose.] Neither party to.a contract of insurance

js bound to communicate information of the matters following, except in
answer to the inquiries of the other:
1. Those which the other knows.
2. Those which, in the exercise of ordinary care, the other ought to

know, and of which the former has no reason to suppose him ignorant.
3. Those of which the other waives communication.
4. Those which prove or tend to prove the existence of a risk excluded

by a warranty, and which are not otherwise material; and,
5. Those which relate to a risk excepted from the policy, and which are

not otherwise material.
§ 1499. Legal construction.] Materiality is to be determined not by the

event, but solely by the probable and reasonable influence of the facts
upon the party to whom the communication is due, in forming his estimate
of the disadvantages of the proposed contract, or in making his inquiries.
§ 1500. Presumed knowledge ] Each party to a contract of insurance

is bound to know all the general causes which are open to his inquiry,
equally with that of the other, and which may effect either the political or
material perils contemplated, and all general usages of trade.
§ 1501. Right waived.] The right to information of material facts may

be waived, either by the terms of insurance, or by neglect to make inqui
ries as to such facts, where they are distinctly implied in other facts of
which information is communicated.
§ 1502. Only ox inquiry.] Information of the nature or amount of the

interest of one insured need not be communicated unless in answer to
inquiry, except as prescribed by section 1518.

§ 1503. Fkaud.] An intentional and fraudulent omission, on the part
of one insured, to communicate information of matters proving or tending
to prove the falsity of a warranty, entitles the insurer to rescind.
§1504. Matters of opinion.] Neither party to a contract of insurance

is bound to communicate, even upon inquiry, information of his own
judgment upon the matters in question.
§ 1505. Form.] A representation may be oral or written.
§ 150G. When made.] A representation may be made at the same time

with issuing the policy, or before it.
§ 1507. Interpretation.] The language of a representation is to be in

terpreted by the same rules as the language of contracts in general.
§1508. As to future] A representation as to the future is to be
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deemed a promise, unless it appears that it was merely a statement of be
lief or expectation.
§ 1509. Qualify implied warkan'ty.] A representation cannot be allowed

to qualify an express provision in a contract of insurance; but it may
qualify an implied warrant)'.
§ 1510. When withdrawn.] A representation may be altered or with

drawn before the insurance is effected, but not afterwards.
§ 1511. Reference.] The completion of the contract of insurance is the

time to which a representation must be presumed to refer.

§ 1512. Information and belief.] When a person insured has no per
sonal knowledge of a fact, he may nevertheless repeat information which
he has upon the subject, and which he believes to be true, with the expla
nation that he does so on the information of others, or he may submit the
information, in its whole extent, to the insurer; and in neither case is he
responsible for its truth, unless it proceeds from an agent of the insured
whose duty it is to give the intelligence.
§ 1513. Falsity.] A representation is to he deemed false when the facts

fail to correspond with its assertions or stipulations.
§ 1514. Effect of falsity.] If a representation is false in a material

point, whether affirmative or promissory, the injured party is entitled to
rescind the contract from the time when the representation becomes false.
§ 1515. Ri'le.] The materiality of a representation is determined by

the same rule as the materiality of a concealment.
§ 1516. Provisions apply—hescission.] 1. The provisions of this article

apply as well to a modification of a contract of insurance as to its origi
nal formation.
2. Whenever a right to rescind a.contract of insurance is given to the

insurer by any provision of this chapter, such right may be exercised at
any time previous to the commencement of an action on the contract.

ARTICLE VI—The policy.

§ 1517. Definition.] The written instrument, in which a contract of in
surance is set forth, is called a policy of insurance.
§ 1518. Essential specifications.] A policy of insurance musj specify:
1. The parties between whom the contract is made.
2. The rate of premium.
3. The property or life insured.
4. The interest of the insured in property insured, if he is not the abso

lute owner thereof.
5. The risks insured against; and,
6. The period during which the insurance is to continue.
§ 1519. Effect of name.] When the name of the person intended to be

insured is specified in a policy, it can be applied only to his own proper
interest.
§ 1520. By trcstee or agent.] When an insurance is made by an agent

or trustee, the fact tlrat his principal or beneficiary is the person really
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insured, may be indicated by describing him as an agent or trustee, or by
other general words in the policy.
§ 1521. Tekms must include.] To render an insurance, effected by one

partner or part owner, applicable to the interest of his copartners, or of
other part owners, it is necessary that the terms of the policy should be
such as are applicable to the,joint or common interest.

§ 1522. Specific person.] When the description of the insured in a pol
icy is so general that it may comprehend any person, or any class of per
sons, he only can claim the benefit of the policy who can show thatit was
intended to include him.
§ 1523. May kin to whomsoever.] A policy may be so framed that it

will inure to the benefit of whomsoever, during the continuance of the
risk, may become the owner of the interest insured.
§ 1524. Transfer.] The mere transfer of a thing insured does not trans

fer the policy, bnt suspends it until the same person becomes owner of
both policy and the thing insured.
§ 1525. Classes.] A policy is either open or valued.
§ 1526. To be ascertained.] An open policy is one in which the value

of the thing insured is not agreed upon, but is left to be ascertained in
case of loss.
§ 1527. Agreed value.] A valued policy is one which expresses on its

face an agreement that the thing insured shall be valued at a specified
sum.

§ 1528. Successive insurance.] A running policy is one which contem
plates successive insurances, and which provides that the object of the
policy may be from time to time denned, especially as to the subjects of
insurance, by additional statements or indorsements.
§1529. Effect of receipt.] An acknowledgment in a policy of the re

ceipt of premium is conclusive evidence of its payment, so far as to make
the policy binding, notwithstanding any stipulation therein that it shall
not be binding until the premium is actually paid.
§ 1530. Void agreement.] An agreement made before a loss, not to

transfer the claim of a person insured against the insurer, after the loss
has happened, is void.

ARTICLE VII.—Warranties.
§ 1531. Classified. | A warranty is either express or implied.
§ 1532. No form.] No particular form of words is necessary to create

a warranty.
§ 1533. Express to be written.] Every express warranty, made at or

before the execution of a policy, must be contained in the policy itself, or
in another instrument signed by the insured and refened to in the policy,
as making a part of it.
§ 1534. Time.] A warranty may relate to the past, present, the future,

or to any or all of these.
§ 1535. Construction.] A statement in a policy, of a matter relating to



Insurance. Civil code. 439

the person or thing insured, or to the risk, as a fact, is an express war
ranty thereof.
§ 1536. Intention means act.] A statement in a policy, which imports

that it is intended to do or not to do a thing which materially affects the
risk, is a warranty that such act or omission shall take place.
§ 1537. Omission does not void.] When, before the time arrives for the

performance of a warranty relating to the future, a loss insured against
happens, or performance becomes unlawful at the place of the contract, or
impossible, the omission to fulfill the warranty does not avoid the policy.
§ 1538. May rescind.] The violation of a material warranty, or other

material provisions of a policy, on the part of either party thereto, entitles
the other to rescind.
§ 1539. What avoids.] A policy may declare that a violation of speci

fied provisions thereof shall avoid it; otherwise the breach of an imma
terial provision does not avoid the policy.

S 1540. Bkaech without fraud.] A breach of warrant}7, without fraud,
merely exonerates an insurer from the time that it occurs, or where it is
broken in its inception, prevents the policy from attaching to the risk.

CHAPTER VIII.
PREMIUM.

§ 1511. When payable.] An insurer is entitled to payment of the pre
mium as soon as the thing insured is exposed to the peril insured
against.
§ 1542. Return when.] A person insured is entitled to a return of pre

mium, as follows:
One — To the whole premium, if no part of his interest in the thing in

sured be exposed to any of the perils insured against.
Two—Where the insurance is made for a definite period of time, and

the insured surrenders his policy to such proportion of the premium as
corresponds with the unexpired time, after deducting from the whole pre
mium any claim for loss or damage under the policy which has previously
accrued.
§ 1543. Same.] A person insured is entitled to a return of the premium

when the contract is voidable, on account of the fraud or misrepresenta
tion of the insurer, or on account of facts of the existence of which the
insured was ignorant without his fault; or when, by any default of the in
sured other than actual fraud, the insurer never incurred any liability un
der the policy.
§ 1544. Not so far as kisk ] If a peril insured against has existed, and

the insurer has been liable for any period, however short, the insured is
not entitled to return of premiums, so far as that particular risk is con
cerned.

S 1545. Ratable return.] In case of an over-insurance by several in
surers, the insurer is entitled to a ratable return of the premium, propor
tioned to the amount by which the aggregate sum insured in all the poli
cies exceeds the insurable value of the thing at risk.
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§ 1546. Contribution J When an over-insurance is affected by simulta
neous policies, the insurers contribute to the premium to be returned, in
proportiou to the amount insured by their respective policies.
§ 1547. Same.] When an over-insurance is effected by successive pol

icies, those only contribute to a return of the premium, who are exonera
ted by prior insurances from the liability assumed by them, and in pro
portion as the sum for which the premium was paid exceeds the amount
for which, on account of prior insurance, they could be made liable.

ARTICLE IX.— Loss.

§ 154S. When insurer liable.] An insurer is liable for a loss of which
a peril insured against was the proximate cause; although a peril not
contemplated by the contract may have been a remote cause of the loss;
but he is not liable for a loss of which the peril insured against was only
a remote cause.
§1549. In othek cases.] An insurer is liable where the thing insured

is rescued from a peril insured against, that would otherwise have caused
a loss, if in the course of such rescue the thing is exposed to peril, not in
sured against, which permanently deprives the insured of its possession,
in whole or in part; or where a loss is caused by efforts to rescue the
thiug insured from a peiil insured against.
§ 1550. Exception includes consequences.] Where a peril is specially

excepted in a contract of insurance, a loss, which would not have occurred
but for such peril, is thereby excepted; although the immediate cause of
the loss was a peril, which was not excepted.
§ 1551. Acts of insured —effect of.] An insurer is not liable for a loss

caused by tlin willful act of the insured; but he is not exonerated by the
negligence of the insured, or of his agents or others.

ARTICLE X.—Notiok ok loss.

§1552. No unnecessary delay. | In case of loss upon an insurance
against lire, an insurer is exonerated, if notice thereof be not given to him
by some peison insured, or entitled to the benefit of the insurance, without
unnecessary delay.
§ 1553. Best in his power.] Where preliminary proof of loss is required

by a policy, the insured is not bound to give such proof as would be nec
essary in a court of justice; but it is sufficient for him to give the best evi
dence which he has in his'power at the time.
§ 1554. Waiver of defects.] All defects in a notice of loss, or in pre

liminary proof thereof, which the insured might remedy, and which the
insurer omits to specify to him, without unnecessary delay, as grounds of
objection, are waived.
§ 1555. Waiver of delays.] Delay in the presentation to an insurer of

notice or proof of loss is waived, if caused by any act of his, or if he
omits to make objection promptly and specifically upon that ground.
§ 1550. Reasonable diligence.] If a policy requires, by way of prelim
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inary proof of loss, the certificate or testimony of another person than
the insured, it is sufficient for the insured to use reasonable diligence to
procure it, and in case of the refusal of such person to give it, then to
furnish reasonable evidence to the insurer that such refusal was not induced
by any just grounds of disbelief in the facts necessary to be certified.

ARTICLE XL—Double insurance.

§ 1557. Definition .] A double insurance exists where the same person
is insured by several insurers separately in respect to the same subject
and interest.

£ 1558. Okdkk of liability.] In case of double insurance, the several
insurers are liable to pay losses thereon as follows:
One— In lire insurance, each insurer must contribute ratably towards

the loss, without regard to the dates of the several policies.
Two—In marine insurance, the liability of the several insurers for a

total loss, whether actual or constructive, where the policies are not simul
taneous, is in the order of the dates of the several policies; no liability
attaching to a second or other subsequent policy, except as to the excess
of the loss over the amount of all previous policies on the same interest.
If two or more policies bear date upon the same day, they are deemed to
be simultaneous, and the liability of insurers on simultaneous policies is
to contribute ratably with each other. The insolvency of any of the in
surers does not affect the proportionate liability of the other insurers.
The liability of all insurers on the same marine interest for a partial or
average loss, is to contribute ratably.

ARTICLE XII.— Re-insurance.

§ 1559. Definition.] A contract of re-insurance is one by which an in
surer procures a third person to insure him against Joss or liability by
reason of such original insurance.
§1560. Disci-osruKS KEyriEED.] Where an insurer obtains re-insurance,

he must communicate all the representations of the original insurer, and
also all the knowledge and information he possesses, whether previously
or subsequently acquired, which is material to the risk.
§ 1561. Presumed natlkh of.] A re insurance is presumed to be a con

tract of indemnity against liability, and not merely against damage.
§1502. Who included. ] The original insured has no interest in a con

tract of re-insurance.

CHAPTER II.
MARINE INSURANCE.

Article I. Definition of Marine Insurance.
II. Insurable Interest.*
III. Concealment.
IV. Representations.
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V. Implied Warrantees.
VI. The Voyage and Deviation.
VII. Loss.
VIII. Abandonment.
IX. Measure of Indemnity.

ARTICLE I.—Definition of makine insurance.
§1563. Definition.] Marine insurance is an insurance against risks

connected with navigation, to which a ship, cargo, freightage, profits, or
other insurable interest in movable property, may be exposed during a
certain voyage or a fixed period of time.

ARTICLE II.—Insurable interest.
§ 1564. Owner retains.] The owner of a ship has in all cases an in

surable interest in it, even when it has been chartered by one who cove
nants to pay him its value in case of loss.
§ 1565. Hypothecation reduces.] The insurable interest of the owner of

a ship hypothecated by bottomry is only the excess of its value over the
amount secured by bottomry.

S 1566. Definition.] Freightage, in the st-nse of a policy of marine in
surance, signifies all the benefit derived by the owner, either from the
chartering of the ship or its employment for the carriage of his own goods
or those of others.
§ 1567. Expected earnings.] The owner of a ship has an insurable in

terest in expected freightage which he would have certainly earned but for
the intervention of a peril insured against.
§ 1568. Same.] The interest mentioned in the last section exists, in the

case of a charter-party, when the ship has broken ground on the chartered
voyage; and, if a price is to be paid for the carriage of goods, when they
are actually on board, or there is some contract for putting them on board,
and both ship and goods are ready for the specified voyage.
, §156'.). In profits.] One who has an interest in the thing from which
profits are expected to proceed, has an insurable interest in the profits.
§ 1570. Charterer.] The charterer of a ship has an insurable interest

in it, to the extent that he is liable to be damnified by its loss.

ARTICLE III.—Concealment.

§ 1571. Disclosures.] In marine insurance each |)arty is bound to com
municate, in addition to what is required by section 1497, all the infor
mation which he possesses, material to the risk, except such as is men
tioned in section 1498, and to state the exact and whole truth in relation
to all matters that he represents, or upon inquiry assumes to disclose.

§ 1572. Belief material.] In marine insurance information of the be
lief or expectation of a third person, in reference to a material fact, is
material. •

§ 1573. Presumed knowledge.] A person insured by a contract of ma
rine insurance is presumed to have had knowledge, at the time of insur
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ing, of a prior loss, if the information might possibly have reached him
in the usual mode of transmission, and at the usual rate of communica
tion.
§ 1574. Partial exoneration.] A concealment in marine insurance, in

lespect to any of the following matters, does not vitiate the entire contract
but merely exonerates the insurer from a loss resulting from the risk con
cealed :

One—The national character t)f the insured.
Two—The liability of the thing insured to capture and detention.
Three—The liability to seizure from breach of foreign laws of trade.
Four—The want of necessary documents; and,
Five—The use of false and simulated papers.

ARTICLE IV.—Representations.

§ 1575. Falsity rescinds.] If a representation, by a person insured by
contract of marine insurance, is intentionally false in any respect, whether
material or immaterial, the insurer.may rescind the entire contract.
js 1576. Same.] The eventual falsity of a representation as to expecta

tion does not, in the absence of fraud, avoid a contract of insurance.

ARTICLE V.—Implied warranties.
§ 1577. Seaworthiness.] In every marine insurance upon a ship or

freight, or freightage, or upon anything which is the subject of marine in
surance, a warranty is implied that the ship is seaworthy.
§ 1578. Definition of.] A ship is seaworthy, when reasonably tit to-

perform the services, and to encounter the ordinary perils of the voyager
contemplated by the parties to* the policy.

S 1579. When seaworthy —exceptions.] An implied warranty of sea
worthiness is complied with if the ship be seaworthy at the time of the
commencememt of the risk, except in the following cases:
One—When the insurance is made for a specified length of time, the

implied warranty is not complied with, unless the ship be seaworthy at
the commencement of every voyage she may undertake during that time;.
aud,
Two— When the insurance, is upon the cargo, which by the terms of the

policy, or the description of the voyage, or the established custom of the
trade, is to'be transhipped at an intermediate port, the implied warranty
ia not complied with, unless each vessel upon which the cargo is shipped,
or transhipped, be seaworthy at the commencement of its particular
voyage.

S 1580. What included in. J A warranty of seaworthiness extends not
only to the condition of the structure of the ship itself, but requires that
it be properly laden, and provided with a competent master, a sufficient
number of competent officers and seamen, and the requisite appurte
nances and equipments, such as cables and anchors, food, fuel and
lights, and other necessary or proper stores and implements for the
voyage.
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§1581. Degrees of in parts.] Where different portions of the voyage,
contemplated by a policy, differ in respect to the things requisite to make
the ship seaworthy therefor, a warranty of seaworthiness is complied
with, if, at the commencement of each portion, the ship is seaworthy with
reference to that portion.

§ 1582. Delayed repairs.] When a ship becomes unseaworthy dining
the voyage to which an insurance relates, an unreasonable delay in repair
ing the defect, exonerates the insurer from liability for any loss arising
therefrom.

§ 1583. Seaworthiness for cargo.] A ship which is seaworthy for the
purpose of an insurance upon the ship, may, nevertheless, by reason of
being unfitted to receive the cargo, be unseaworthy for the purpose of in
surance upon the cargo.

§ 1584. Neutral papers.] Where the nationality or neutrality of a ship
or cargo is expressly warranted, it is implied that the ship will carry the
requisite documents to show such nationality or neutrality, and that it

will not carry any documents which cast reasonable suspicion thereon.

ARTICLE VI.—The voyage and deviation.

£ 1585. Mercantile usage.] When the voyage contemplated by a policy

is described by the places of beginning and ending, the voyage insured is
one which conforms to the course from point to point fixed by mercantile
usage between those places.

^ 1586. Same —exception.] If the course of sailing is not fixed by mer
cantile usage, the voyage insured by a polity is the way between the
places specified, which, to a master of ordinary skill and discretion, would
seem the most natural, direct and advantageous.

§ 1587. Deviation defined.] Deviation is a departure from the course
of the voyage insured, mentioned in the last two sections, or an unreason
able delay in pursuing the voyage; or the commencement of an entirely
different voyage.

§ 1588. Proper deviations.] A deviation is proper:

1. When caused by circumstances over which neither the master nor
the owner of the ship has any control.
2. When necessary to comply with a warranty, or to avoid a peril,

whether insured against or not.
3. When made in good faith, and upon reasonable grounds of belief

in its necessity to avoid a peril; or,
4. When made in good faith, for the purpose of saving human life, or

relieving another vessel in distress.

§ 1589. Others improper.] Every deviation, not specified in the last
section, is improper.

>
J 1590. Exonerates insurer.] Aninsurer is not liable for any loss hap

pening to a thing insured subsequently to an improper deviation.
ARTICLE VII. -Loss.

,^ 1591. Classified.] A loss may be either total or partial.
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§ 1592. Partial.] Every loss which is not total is partial.
§ 1593. Total.] A total loss may be either actual or constructive.
£ 1594. Causes <>ksame.] An actual total loss is caused by:
1. A total destruction of the thing insured.
2. The loss of the thing by sinking, or by being broken up.
3. Any damage to the thing which renders it valueless to the owner for

the purposes for which he held it; or,
4. Any other event which entirely deprives the owner of the possession,

at the port of destination of the thing insured.
§ 1595. Constructive total loss.] A constructive total loss is one which

gives to a person insured a right to abandon under section 1603.

§ 1590. Actual presumed.] An actual loss may be presumed from the
continued absence of a ship without being heard of; and the length of
time which is sufficient to raise this presumption depends on the circum
stances of the case.

§ 1597. Yoyagk broken ur.] When a ship is prevented, at an interme
diate port, from completing the voyage, by the perils insured against, the
master must make every exertion to procure, in the same or contiguous
port, another ship, for the purpose of conveying the cargo to its destina
tion; and the liability of a marine insurer thereon continues after they
are thus reshipped.
§ 1598. Cost of reshipment.] In addition to the liabilit}7 mentioned in

the last section, a marine insurer is bound for damages, expenses of dis
charging, storage, reshipment, extra freightage, and all other expenses
incurred in saving cargo reshipped pursuant to the last section, irp to the
amount insured.

^ 1599. Payment without notice.] Upon an actual total loss a person
insured is entitled to payment without notice of abandonment.
§ 1600. General average loss.] Where it has been agreed that an in

surance upon a particular thing, or class of things, shall be free from
particular average, a marine insurer is not liable for any particular
average loss not depriving the insured of the possession, at the port of
destination, of the whole of such thing, or class of things, even though it
become entirely worthless; bnt he is liable for his proportion of all
general average loss assessed upon the thing insured.

S 1601. Insurance against total loss.] An insurance confined in terms
to an actual total loss, does not cover a constructive total loss, but covers
any loss which necessarily results in depriving the insured of the posses
sion, at the port of destination, of the entire thing insured.

ARTICLE Till— Abandonment.

§ 1G02. Definition.] Abandonment is the act by which, after a con
structive total loss, a person insured by a contract of marine insurance,
declares to the insurer that he relinquishes to him his interest in the thing
insured.
§ 1603. When authorized.] A person insured by a contract of marine
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insurance may abandon the thing insured, or any particular portion there
of, separately valued by the policy, or otherwise separately insured, and
recover for a total loss thereof, when the cause of the loss is a peril in
sured against :
1. If more than half thereof, in value, is actually lost, or would have to

be expended to recover it from the peril.
2. If it is injured to such an extent as to reduce its value more than one-

half.
3. If, the thing insured being a ship, the contemplated voyage cannot

be lawfully performed, without incurring an expense to the insured of
more than half the value of the thing abandoned', or without incurring a
risk which a prudent man would not take under the circumstances; or,
4. If, the thing insured being cargo or freightage, the voyage cannot be

performed, nor another ship procured by the master within a reasonable
time, and with reasonable diligence, to forward the cargo, without in
curring the like expenses or risk. But freightage cannot in any case be
abandoned, unless the ship is also abandoned.

§ 1004. Must be absolute.] An abandonment must be neither partial
nor conditional.
§ 1605. When made.] An abandonment must be made within a reason

able time after information of the loss, and after the commencement of
the voyage, and before the party abandoning has information of its com
pletion.
§ 1606. When ineffectual.] Where the information upon which an

abandonment has been made proves incorrect, or the thing insured was so
far restored when the abandonment was made that there was then in fact
no total loss, the abandonment becomes ineffectual.

§ 1607. Form of notice.] Abandonment is made by giving notice there
of to the insurer, which may be done orally or in writing.
§ 1608. Requisites of.] A notice of abandonment must be explicit, and

must specify the particular cause of the abandonment; but need state only
enough to show that there is probable cause therefor, and need not be ac
companied with proof of interest or of loss.
§ 1609. Notice governs.] An abandonment can be sustained only upon

the cause specified in the notice thereof.
§ 1610. Is a transfer.] An abandonment is equivalent to a transfer

by the insured, of his interest, to the insurer, with all the chances of re
covery and indemnity.
§ 1611. Payment entitles to salvage.] If a marine insurer pays for a

loss as if it were an actual total loss, he is entitled to whatever may re
main of the thing insured, or its proceeds or salvage, as if there had been
a formal abandonment.
§ 1612. Agents of insurer.] Upon an abandonment acts done in good

faith by those who were agents of the insured, in respect to the thing in
sured, subsequent to the loss, are at the risk of the insurer, and for his
benefit.
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§ 1613. Acceptance unnecessary.] An acceptance of an abandonment
is not necessary to the rights of the insured, and is not to be presumed
from the mere silence of the insurer, upon his receiving notice of abandon
ment.

£ 1614. Conclusive.] The acceptance of an abandonment, whether ex
press or implied, is conclusive upon the parties, and admits the loss and
sufficiency of the abandonment.

$5 1615. Irrevocable.] An abandonment once made and accepted is ir
revocable, unless the ground upon which it was made proves to be un
founded.
§ 1616. Effect. on freightage.] On an accepted abandonment of a ship,

freightage earned previous to the loss belongs to the insurer thereof; but
freightage subsequently earned, belongs to the insurer of the ship.
§ 1617. Refusal to accept.] If an insurer refuses to accept a valid

abandonment, he is liable as upon an actual total loss, deducting from
the amount any proceeds of the thing insured which may have come to
the hands of the insured.

£ 1618. Omission.] If a person insured omits to abandon, he may,
nevertheless, recover his actual loss.

ARTICLE IX.—Measure of indemnity.

•5 1619. Valuation conclusive.] A valuation in a policy of marine in
surance is conclusive between the parties thereto, in the adjustment of
either a partial or total loss, if the insured has some interest at risk, and
there is no fraud on his part; except that when a thing has been hypothe
cated by bottomry or respondentia, before its insurance, and without the
knowledge of the person actually procuring the insurance, he may show
the real value. But a valuation fraudulent in fact entitles the insurer to
rescind the contract.

§ 1620. Partial loss.] A marine insurer is liable, upon a partial loss,
only for such proportion of the amount insured by him, as the loss bears
to the value of the whole interest of the insured in the property insured.
| 1621. Profits.] Where profits are separately insured in a contract of

marine insurance, the insured is entitled to recover, in case of loss, a pro
portion of such profits equivalent to the proportion which the value of the
property lost bears to the value of the whole.
§ 1622. Valuation proportioned.] In case of a valued policy of marine

insurance on freightage or cargo, if a part only of the subject is exposed
to risk, the valuation applies only in proportion to such part.
§ 1623. Presumption.] When profits are valued and insured by a con

tract of marine insurance, a loss of them is conclusively presumed from a
loss of the property out of which they were expected to arise, and the
valuation fixes their amount.
§ 1624. Rules for estimate.] In estimating a loss under an open policy

of marine insurance, the following rules are to be observed:
1. The value of a ship is its value at the beginning of the risk, including
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all articles or charges which add to its permanent value, or which are
necessary to prepare it for the voyage insured.
2. The value of cargo is its actual cost to the insured, when laden on

board, or where that cost cannot be ascertained, its market value at the
time and place of lading, adding the charges incurred in purchasing and
placing it on board, but without reference to any losses incurred in raising
money for its purchase, or to any drawback on its exportation, or to the
fluctuations of the market at the port of destination, or to expenses in
curred on the way, or on arrival.
3. The value of freightage is the gross freightage, exclusive of primage,

without reference to the cost of earning it; and,
4. The cost of insurance is in each case to be added to the value thus

estimated.
§1625. Arrival damaged.] If cargo insured agai ust partial loss arrives

at the port of destination in a damaged condition, the loss of the insured
is deemed to be the same proportion of the value which the market price
at that port of the thing so damaged bears to the market price it would
have brought if sound.
§ 162G. Exvkxsks.] A marine insurer is liable for all the expense at

tendant upon a loss which forces the ship into port to be repaired; and
where it is agreed that the insured may labor for the recovery of the
property, the insurer is liable for the expense incurred thereby; such
expense, in either case, being in addition to the total loss, if that after
wards occurs.
§ 1027. General average.] A marine insurer is liable for a loss falling

upon the insured, through a contribution in respect to the thing insured,
required to be made by him towards a general average loss called for by
a peril insured against.
§ 1628. CoxTuniuTioN.] Where a person insured by a contract of marine

insurance has a demand against others for contribution, he may claim the
whole loss from the insurer, subrogating him to his own right to contribu
tion. But no such claim can be made upon the insurer after the separa
tion of the interests liable to contribution, nor when the insured, having
the right and opportunity to enforce contribution from others, has neg
lected or waived the exercise of that right.
§ 1029. New foe old.] In the case of a partial loss of a ship, or its

equipments, the old materials are to be applied toward payment for the
new, and whether the ship is new or old, a marine insurer is liable for
only two-thirds of the remaining cost of the repairs, except that he must
pay for anchors and cannon in full, and for sheathing metal at a depre
ciation of only two and one-half per cent, for each month that it has been
fastened to the ship.

CHAPTER III.
KIKE INSURANCE.

§ 1630. Increasing risk.] An alteration in the use or condition of a
thing insured, from that to which it is limited by the policy, made without
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the consent of the insurer, by means within the control of the insured, and
increasing the risk entitles an insurer to rescind a contract of fire in
surance.

§ 1631. Same in isk.J An alteration in the use or condition of a thing
insured, from that to which it is limited by the policy, which does nor
increase the risk, does not affect a contract of fire insurance.

g 1632. Art of insured.] A contract of tire insurance is not affected by
any act of the insured, subsequent to the execution of the policy, which
does not violate its provisions, even though it increases the risk, and is
the cause of a loss.
§ 1633. Measure of indemnity.] If there is no valuation in the policy,

the measure of indemnity in an insurance against tire is the full amount
stated in the policy; but the effect of a valuation in a policy of fire in
surance is the same as in a policy of marine insurance.

CHAPTER IV.

LIB'E AND HEALTH INSURANCE.

§ 1634. When payable.] An insurance upon life may be made payable
on the deatli of the person, or on his surviving a specified period, or pe
riodically so long as he shall live, or otherwise contingently on the con
tinuance or determination of life.
§ 103."). Insurable interest.] Every person has an insurable interest in

the life and health:
1. Of himself.
2. Of any person on whom he depends wholly or in part Jor education

or support.
3. Of any person under a legal obligation to him for the payment of

money, or respecting property or services, of which death or illness might
delay or prevent the performance; and,
4. Of any person upon whose life any estate or interest, vested in him,

^depends.
§ 1636. Assignee.] A policy of insurance upon life or health may pass

by transfer, will or succession, to any person, whether he has an insura
ble interest or not, and such person may recover upon it whatever the in
sured might have recovered.
§ 1037. Notice of transfer.] Notice to an insurer of a transfer or be

quest thereof is not necessary to preserve the validity of a policy of in
surance upon life or health unless thereby expressly required.
§ 1038. Measure of indemnity.] Unless the interest of a person insured

is susceptible of exact pecuniary measurement, the measure of indemnity
under a policy of insurance upon life or health is the sum fixed in the
policy.
§ 1039. Indemnity defined.] Indemnity is a contract by which one en

gages to save another from a legal consequence of the conduct of one of
the parties, or of some other person.

—29
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§ 1640. Unlawful] An agreement to indemnify a person against an
act thereafter to be done, is void, if the act be known by such person at
the time of doing it to be unlawful.
§ 1641. Valid.] An agreement to indemnify a person against an act

already done, is valid, even though the act was known to be wrongful,
unless it was a felony.
§ 1G42. Includes aoents.] An agreement to indemnify against, the acts

of a certain person, applies not only to his acts, and their consequences,
but also to those of his agents.
§ 1643. Several means each.] An agreement to indemnify several per

sons applies to each unless a contrary intention appears.
§ 1644. Joint and separate.] One who indemnifies another against an

act to be done by the latter, is liable jointly with the person indemnified,
and separately to every person injured by such act.

§1645. Rules of interpretation.] In the interpretation of a contract
of indemnity, the following rules are to be applied, unless a contrary in
tention appears:
1. Upon an indemnity against liability, expressly, or in other equiva

lent terms, the person indemnified is entitled to recover upon becoming
liable.
2. Upon an indemnity against claims or demands, or damages or costs,

expressly, or in other equivalent terms, the person indemnified is not enti
tled to recover without payment thereof.
3. An indemnity against claims or demands, or liability, expressly, or

in other equivalent terms, embraces the costs of defense against such
claims, demands or liability incurred in good faith, and in the exercise of
reasonable discretion.
4. The person indemnifying is bound, on request of the person indem

nified, to defend actions or proceedings brought against the latter in re
spect to the matters embraced by the indemnity, but the person indem
nified has the right to conduct such defenses, if he chooses to do so.
5. If, after request, the person indemnifying neglects to defend the per

son indemnified, a recovery against the latter suffered by him in good
faith, is conclusive in his favor against the former.
6. If the person indemnifying, whether he is a principal or a surety in

the agreement, has not reasonable notice of the action or proceedings
against the person indemnified, or is not allowed to control its defense
judgment against the latter is only presumptive evidence against the
former.
7. A stipulation that a judgment against the person indemnified shall

be conclusive upon the person indemnifying, is applicable if he had a
good defense upon the merits, which by want of ordinary care he failed
to established in the action.
§ 1646. When a surety.] Where one, at the request of another, en

gages to answer in damages, whether liquidated or unliquidated, for any
violation of duty on the part of the latter, he is entitled to be reimbursed
in the same manner as a surety for whatever he may pay.
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§ 1647. Bail.] Upon those contracts of indemnity which are taken in
legal proceedings, as security for the performance of an obligation im
posed or declared by the tribunals, and known as undertakings or recog
nizances, the sureties are called bail.
§ 1648. How regulated.] The obligations of bail are governed by the

statutes specially applicable thereto.

TITLE XIII.
GUARANTY.

Chapter. I. Guaranty in General.
II. Suretyship.
CHAPTER I.

GUARANTY IN GENERAL.

Article I. Definition of Guaranty.
III. Creation of Guaranty.
III. Interpretation of Guaranty.
IV. Liability of Guarantors.
V. Continuing Guaranty.
VI- Exoneration of Guarantors.

ARTICLE I.—Definition of guaranty.

§ 1649. Definition.] A guaranty is a promise to answer for the debt,
default or miscarriage of another person.
§ 1650. Without consent.] A person may become guarantor even with

out the knowledge or consent of the principal.

ARTICLE II.—Creation of guaranty..
§ 1651. Consideration.] Where a guaranty is entered into at the same

time with the original obligation, or with the acceptance of the latter by
the guarantee, and forms with that obligation, a part of the consideration
to him, no other consideration need exist. In all other cases there must
be a consideration distinct from that of the original obligation.
§ 1652. In writing.] Except as prescribed by the next section, a guar

anty must be in writing, and signed by the guarantor; but the writing
need not express a consideration.
§ 1653. Exception.] A promise to answer for the obligation of another,

in any of the following cases, is deemed an original obligation of the
promiser, and need not be in writing:
1. Where the promise is made by one who has received property of an

other upon an undertaking to apply it pursuant to such promise; or by
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one who has receiver] a discharge from an obligation in whole or in part,
in consideration of such promise.
2. Where the creditor parts with value, or enters into an obligation, in

consideration of the obligation in respect to which the promise is made,
in terms or under circumstances such as to render the party making the
promise the principal debtor, and the person in whose behalf it is made
his surety.
3. "Where the promise, being for an antecedent obligation of another, is

made upon the consideration that the party receiving it cancels the ante
cedent obligation, accepting the new promise as a substitute therefor; or
upon the consideration that the party receiving it releases the property of
another from a levy, or his person from imprisonment under an execution
on a judgment obtained upon the antecedent obligation: or upon a consid
eration beneficial to the promiser, whether moving from either part}7 to
the antecedent obligation, or from another person.
4. "Where a factor undertakes, for a commission, to sell merchandise

and guaranty the sale.
5. Where the holder of an instrument for the payment of money, upon

which a third person is or may become liable to him, transfers it in pay
ment of a precedent debt of his own, or for a new consideration, and in.
connection with such transfer enters into a promise respecting such in
strument.
§ 1(554. Ari'Ki'i'Axn; jtkckssakv.J A mere offer to guaranty is not binding,

until notice of its acceptance is communicated by the guarantee to the
guarantor; but an absolute guaianty is binding upon the guarantor with
out notice of acceptance.

ARTICLE III.— Intekhkktation of guaranty.

S 1055. Implikd Gi.vh.inty.] Iii a guaranty of a contract, the terms of
which are not then settled, it is implied that its terms shall be such as will
not expose the guarantor to greater risks than he would incur under those
terms which are most common, in similar contracts, at the place where the
principal contract is to be performed.

g 1G56. Ok solvency.] A guaranty to the effect that an obligation is
good, or is collectible, imports that the debtor is solvent, and that the de
mand is collectible by the usual legal proceedings, if taken with reason
able diligence.
§ 1(557. Rkcovkky.] A guaranty, such as is mentioned in the last sec

tion, is not discharged by an omission to take proceedings upon the prin
cipal debt, or upon any collateral security for its payment, if no part of
the debt could have been collected thereby.

§ 1(558. Insolvency i'kksimkd.J In the cases mentioned in section 1C5G,
the removal of the principal from the territory leaving no property therein
from which the obligation might be satisfied, is equivalent to the insolv
ency of the principal, in its effect upon the rights and obligations of the
guarantor.
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ARTICLE IV.—Liability ok guarantors.

£ 1659. Guaranty construed.] A guaranty is to be deemed uncondi
tional, unless its terms import some condition precedent to the liability
of the guarantor.
§ 16G0. Liability —when and how.] A guarantor of payment or per

formance is liable to the guarantee immediately upon the default of the
principal, and without demand or notice.
§ 1601. Of conditional obligation.] Where one guaranties a condi

tional obligation, his liability is commensurate with that of the principal,
and he is not entitled to notice of the default of the principal, unless he is
unable, by the exercise of reasonable diligence, to acquire information of
such default, and the creditor has actual notice thereof.

£ 1G62. Limitation of obligation.] The obligation of a guarantor must
be neither larger in amount nor in other respects more burdensome than
that of the principal; and if, in its terms, it exceeds it, it is reducible in
proportion to the principal obligation.

3 lGGii. Illkoal contract —void.] A guarantor is not liable if the con
tract of the principal is unlawful; but he is liable notwithstanding any
mere personal disability of the principal, though the disability be such as
to make the contract void against the principal.

ARTICLE V.—Continuing guaranty.

§1664. Definition.] A guaranty relating to-a future liability of the
principal, under successive transactions, which either continue his liability
or from time to time renew it after it has been satisfied, is called a continu
ing guaranty.

£ 1665. Revocation.] A continuing guaranty may be revoked at any
time by the guarantor, in respect to future transactions, unless there is a
continuing consideration as to- such transactions which he does hot
renounce.

ARTICLE VI.—Exoneration of guarantors.

>
J 16GG. Exoneration.] A guarantor is exonerated, except so far as he

may be indemnified by the principal, if by any act of the creditor, with
out the consent of the guarantor, the original obligation of the principal
is altered in any respect, or the remedies or rights of the creditor against
the principal, in respect thereto, in any way impaired or suspended.

S 1067. Void promise.] A promise by a creditor, which for any cause is
void, or voidable by him at his option, does not alter the obligation or
suspend or impair the remedy, within the meaning of the last section.

§ 1608. Alteration rescinded ] The rescission of an agreement alter
ing the original obligation of a debtor, or impairing the remedy of a

creditor, does not restore the liability of a guarantor who has been exon
erated by such agreement.

§ 1069. Part performance.] The acceptance, by a creditor, of any
Thing in partial satisfaction of an obligation, reduces the obligation of a
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guarantor thereof, in the same measure as that of the principal, but does
not otherwise affect it.
§ 1670. Delay no discharge] Mere delay on the part of a creditor to

proceed against the principal, or to enforce any other remedy, does not
exonerate a guarantor.
§ 1671. Indemnity.] A guarantor, who has been indemnified by the

principal, is liable to the creditor to the extent of the indemnity, notwith
standing that the creditor, without the assent of the guarantor, may
have modified the contract or released the principal.
§ 1672. Act of law.] A guarantor is not exonerated by the discharge

of his principal by operation of law, without the intervention or omission
of the creditor.

CHAPTER II.
SURETYSHIP.

Article I. Who are Sureties.
II. Liability of Sureties.
III. Rights of Sureties.
IV. Rights of Creditors.
V. Letter of Credit.

ARTICLE I.—Who are sureties.
§ 1673. Definition ] A surety is one who, at the request of another,,

and for the purpose of securing to him a benefit, becomes responsible for
the performance by the latter of some act in favor of a third person, or
hypothecates property as security therefor.
§ 1674. Surety who appears principal.] One who appearsto be a princi

pal, whether by the terms of a written instrument, or otherwise, may show
that he is in fact a surety, except as against persons who have acted on
the faith of his apparent character of principal.

ARTICLE II.—Liability of sureties.
/ § 1675. Obligation.] A surety cannot be held beyond the express terms ,1
y^t)f his contract, and if such contract prescribes a penalty for its breach, he /*<•I cannot in any case be liable for more than the penalty.

§ 1676. Like other contracts.] In interpreting the terms of a contract •

r> of suretyship, the same rules are to be observed in the case of other con-
*

tracts.
§1677. Continues as surety.] Notwithstanding the recovery of judg

ment by a creditor against a surety, the latter still occupies the relation of
surety.
§ 1678. Exoneration.] Performance of the principal obligation, or an

offer of such performance, duly made as provided in this code, exonerates
a surety.
§ 1679. Same.] A surety is exonerated:
1. In like manner with a guarantor.
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2. To the extent to which he is prejudiced by any act of the creditor
which would naturally prove injurious to the remedies of the surety or in
consistent with his rights, or which lessens his security; or,
3. To the extent to which he is prejudiced by an omission of the cred

itor to do anything, when required by the surety, which it is his duty to do.

ARTICLE III.—Rights of sureties.
§ 1680. Rights of a guarantor.] A surety has all the rights of a guar

antor, whether he becomes personally responsible or not.
§ 1681. Proceedings against principal.] A surety may require his cred

itor to proceed against the principal, or to pursue any other remedy in his
power which the surety cannot himself pursue, and which would lighten
his burden; and if in such case the creditor neglects to do so, the surety
is exonerated to the extent to which he is thereby prejudiced.
§ 1682. May compel principal.] A surety may compel his principal to

perform the obligation when due.
§ 1683. Reimbursement.] If a surety satisfies the principal obligation,

or any part thereof, whether with or without legal proceedings, the prin
cipal is bound to reimburse what he has disbursed, including necessary
costs and expenses; but the surety has no claim for reimbursement against
other persons, though they may have been benefitted by his act, except as
prescribed by the next section.
§ 1684. Same.] A surety, upon satisfying the obligations of the prin

cipal, is entitled to enforce every remedy which the creditor then has
against the principal, to the extent of reimbursing what he has expended;
and also to require all his co-sureties to contribute thereto, without re
gard to the order of time in which they became such.

§ 1685. Entitled to all securities.] A surety is entitled to the benefit of
every security for the performance of the principal obligation, held by the
creditor, or by a co-surety, at the time of entering into the contract of
suretyship, or acquired by him afterwards, whether the surety was aware
of the security or not.
§ 1686. Principal's property fikst.] Whenever property of a surety is

hypothecated with the property of the principal, the surety is entitled to
have the property of the principal first applied to the discharge of the ob
ligation.

ARTICLE IV.—Rights of creditors.
§ 1687. Right to every security. —A creditor is entitled to the benefit of

everything which a surety has received from the debtor by way of security
for the performance of the obligation; and may, upon the maturity of the
obligation, compel the application of such security to its satisfaction.

ARTICLE V.—Letter of credit.
§ 1688. Definition.] A letter of credit is a written instrument, addressed

by one person to another, requesting the latter to give credit to the person
in whose favor it is drawn.
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§ lGc*0. To several.] A letter of credit may be addressed to several
persons in succession.
§ 1090. When writer liable.] The writer of a letter of credit is, upon

the default of the debtor, liable to those who gave credit in compliance
with its terms.
§ 1091. Classes defined]. A letter of credit is either general or special.

When the request for credit, in a letter, is addressed to specified persons
by name or description, the letter is special. All other letters of credit
are general.
§ 1092. General.] A general letter of credit gives any person to whom

it may be shown, authority to comply with its request, and by his so
doing it becomes, as to him, of the same effect as if addressed to him by
name.
§ 1693. Successive credits on.] Several persons may successively give

credit upon a general letter.
§ 1094. CoNTiNi-iNc; dfAKANTY.] If the parties to a letter of credit

appear by its terms to contemplate a course of future dealing be
tween the parties, it is not exhausted by giving a credit, even to the
amount limited by the letter, which is subsequently reduced or satisfied by
payments made by the debtor; but is to be deemed a continuing guaranty.

j? 1695. Notice to whiter.] The writer of a letter of credit is liable for
credit given upon it without notice to him, unless its terms express or im
ply the necessity of giving notice.

S 1096. Crkdit mist aorek with letter.] If a letter of credit prescribes
the persons by whom, or the mode in which, the credit is to be given, or
the teim of ciedit, or limits the amount thereof, the writer is not bound
except for transactions which, in these respects, conform strictly, to the
terms of the letter.

TITLE XIV.
J.II-.X.

Ciiaiter I. Liens in Gineial.
II. Mortgage.
III. Pledge.
IV. Bottomry.
A'. Respondentia.
VI. Other Liens.
VII. Stoppage in Transit.
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CHAPTER 1.

LIENS IN GENERAL.

Article I. Definition of Liens.
H. Creation of Liens.
III. Effect of Liens.
IV. Priority of Liens.
V. Redemption from Liens.
VI. Extinction of Liens.

ARTICLE I.—Definition of liens.
§ 1697. Definition.] A lien is a charge imposed upon specific propeity,

by which it is made security for the performance of an act.

§ 1698. Classified.] Liens are either general or special.
§ 1699. General lien.] A general lien is one which the holder thereof

Is entitled to enforce as a security for the performance of all the obliga
tions, or all of a particular class of obligations, which exist in his favor
against the owner of the property.
g 1700. Special —prior liens.] 1. A special lien is one which the holder

thereof can enforce only as a security for the performance of a particular
act or obligation, and of such obligations as may be incidental thereto.
2. Where the holder of a special lien is compelled to satisfy a prior lien

for his own protection, he may enforce payment of the amount so paid by
him, as a part of the claim for which his own lien exists.
jj 1701. This chapter applies] Contracts of mortgage, pledge, bottomry,

or respondentia, are subject to all the provisions of this chapter.

ARTICLE II.—Creation of liens.
§ 1702. Tw<> methods.'] A lien is created :

1. Ry contract <>f the parties; or,
2. By operation of law.

§ 1703. When iiy law.] No lien arises by mere operation of law until
the time at which the act to be secured thereby ought to be performed^
§ 1704. Ox it tike interest.] An agreement may be made to create a

lien upon property not yet acquired by the party agreeing to give the lien,
or not yet in existence. In such case the lien agreed for attaches from the
time when the party agreeing to give it acquires an interest in the thing to
the extent of such interest.

«; 1705. Immediate effect.] A lien may be created by contract, to take
immediate effect, as security for the performance of obligations not then
in existence.

ARTICLE III. -Effect of likns.
§ 1706. Transfers xo title. ] Notwithstanding an agreement to the con

trary, a lien or a contract for a lien transfers no title to the property sub
ject to the lien.
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§ 1707. Void contracts.] All contracts for the forfeiture of property
subject to a lien, in satisfaction of the obligation secured thereby, and all
contracts in restraint of the right of redemption from a lien, are void, ex
cept in the case specified in section 1071.

§ 1708. Does not imply obligation.] The creation of a lien does not of
itself imply that any person is bound to perform the act for which the
lien is- a security.
§ 1709. Extent limited.] The existence of a [lien upon property does

not of itself entitle the person, in whose favor it exists, to a lien upon
the same property for the performance of any other obligation than that
which the lien originally secured.
§ 1710. No compensation to holder.] One who holds property by virtue

of a lien thereon, is not entitled to compensation from the owner thereof
for any trouble or expense which he incurs respecting it, except to the
same extent as a borrower, under sections 1082 and 1083.

ARTICLE IV.—Priority of liens.
§1711. According to date.] Other things being equal, different liens

upon the same property have priority according to the time of their cre
ation, except in cases of bottomry and respondentia.

§ 1712. Priorhy of purchase price.] A mortgage given for the price of
real property, at the time of its conveyance, has priority over all other
liens created against the purchaser, subject to the operation of the record-
ing laws.
§1713. Order of resort.] Where one has a lien upon several things,

and other persons have subordinate liens upon, or interests in, some but
not all of the same things, the person having the prior lien, if he can do
so without risk of loss to himself, or of injustice to other persons, must
resort to the property in the following order, on the demand of any party
interested:
First—To the things upon which he has an exclusive lien.
Second—To the things which are subject to the fewest subordinate liens.
Third —In like manner inversely to the number of subordinate liens

upon the same thing; and,
Fourth —When several things are within one of the foregoing classesT

and subject to the same number of liens, resort must be had:

1. To the things which which have not been transferred since the prior
lien was created.
2. To the things which have been so transferred without a valuable con

sideration; and,
3. To the things which have been so transferred for a valuable consider-

ation. •

ARTICLE V.—Redemption of likn.

$> 1714. Right of every owner.] Every person, having an interest in
property subject to a lien, has a right to redeem it from the lien, at any
time after the claim is due, and before his right of redemption is fore
closed.
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§ 1715. Inferior —subrogation.] One who has a lien, inferior to an
other upon the same property, has a right:
1. To redeem the property in the same manner as its owner might, from

the superior lien; and,
2. To be subrogated to all the benefits of the superior lien, when neces

sary for the protection of his interests, upon satisfying the claim secured
thereby.
§ 1716. How made.] Redemption from a lien is made by performing,

or offering to perform, the act for the performance of which it is a secu
rity, and paying, or offering to pay, the damages, if any, .to which the
holder of the lien is entitled for delay.

ARTICLE VI.—Extinction ok liens.
§ 1717. Dekmkd accessory.] A lien is to be deemed accessory to the act

for the performance of which it is a security, whether any person is bound
for such performance or not, and is exlinguishable in like manner with
any other accessory obligation.
§1718. Sale or conversion uv lienor.] The sale of any property on-

which there is a lien, in satisfaction of the claim secured thereby, or, in
case of personal property, its wrongful conversion by the person holding
the lien, extinguishes the lien thereon.
1719. Not hy mere lapse of time.] A lien is not extinguished by the

mere lapse of the time within which, under the provisions of the code of
civil procedure, an action can be brought upon the principal obligation.
§ 1720. A iM'ORTioxMEXT of i.iEX.] The partial performance of an act se

cured by a lien does not extinguish the lien upon any part of the property
subject thereto, even if it is divisible.

>; 1721. When restoration extinguishes.] The voluntary restoration of
property to its owner by the holder of a lien thereon, dependent upon
possession, extinguishes the lien as to such property, unless otherwise
agreed by the parties, and extinguishes it, notwithstanding any such
agreement, as to creditors of the owner and persons subsequently ac
quiring title to the property, or a lien thereon, in good faith, and for a
good consideration.

CHAPTER II.

MORTGAGE.

Article I. Mortgage in General.
IT. Mortgage of Real Property.
III. Mortgage of Personal Property.

ARTICLE I.—Mortgage in general.

§ 1722. Definition —written formalities.] 1. Mortgages a contract, by
which specific property is hypothecated for the performance of an acty
without the necessity of a change of possession.
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2. A mortgage of real property can be created, renewed or extended,
only By writing, executed with the formalities required in the case of a
grant of real property.
§ 1723. Special lien.] The lien of a mortgage is special, unless other

wise expressly agreed, and is independent of possession.
3 1724. What deemed a mortgage.] Every transfer of an interest in

property, other than in'trust, made only as a security for the performance
of another act, is to be deemed a mortgage, except when in the case of
personal property it is accompanied by actual change of possession, in
which case it is to be deemed a pledge.
§ 1725. Exceptions. ] Contracts of bottomry or respondentia, although

in the nature of mortgages, are not affected by any of the provisions of
■this chapter.
§ 172fi. Dkfeasiuii.itv may he i-koved.] The fact that a transfer was made

subject to defeasance on a condition, may, for the purpose of showing
such transfer to be a mortgage, be proved, except as against a subsequent
purchaser or incumbrancer, for value and without notice, though the fact
does not appear by the terms of the instrument.
§ 1727. Riles governing mortgage.] 1. Any interest in property, which

:'is capable of being transferred may be mortgaged.
2. Title acquired by the mortgagor subsequent to the execution of the

mortgage, inures to the mortgagee as security for the debt in like manner
as if acquired before the execution.

3. A mortgage does not bind the mortgagor personally to perform the
act for the performance of which it is a security, unless there is an express
covenant therein to that effect.
4. The assignment of a debt seemed by mortgage carries with it the

security.
§ 1728; On property adversely held.] A mortgage may be created upon

property held adversely to the mortgagor.
2. A mortgage of property held adversely to the mortgagor takes effect

from the time at which he, or one claiming under him, obtains possession
of the property; but has precedence over every lien upon the mortgagor's
interest in the property, created subsequently to the recording of the mort
gage.
§ 1729. Power of sale.] A power of sale may be conferred by a mort

gage upon the mortgagee or any other person, to be exercised after a
breach of the obligation for which the mortgage is a security.
§ 1730. Power ok attorney.] 1. A power of sale under a mortgage is a

trust, and as to real property, can be executed only in the manner pre
scribed by the code of civil procedure.
2. A power of attorney to execute a mortgage must be in writing, sub

scribed, acknowledged, or proved, certified, and recorded in like manner
as powers of attorney for grants of real property.
j 1731. Lien of moetgagk.] A mortgage is a lien upon everything that

would pass by a grant of the property, and upon nothing more.
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£ 1732. Against whom.] A mortgage is a lien upon the property mort
gaged, in the hands of every one claiming under the mortgagor subse
quently to its execution, except purchasers or incumbrancers in good
faith, without notice and for value, and except as otherwise provided by
article HI of this chapter.
§ 1733 Possession — impairing sKcTiuTY.J 1. A mortgage does not entitle

the mortgagee to the possession of the property unless authorized by the
express terms of the mortgage; but after the execution of the mortgage.
the mortgagor may agree to such change of possession without a new
consideration.

42. No person whose interest is subject to the lien of a mortgage may do
any act which will substantially impair the moregagee's security.

5 1734. Fokeclosikk.J A mortgagee may foreclose the right of redemp
tion of the mortgagor, in the manner prescribed by the code of civil pro
cedure. .
§ 173."). Assignment — record—disciiakgk.] 1. An assignment of a mortgage*

may be recorded in like manner as a mortgage, and such record operates
as notice to all persons subsequently deriving title to the mortgage from
the assignor.

'2. AVheu the mortgage is executed as security for money due, or to be
come due, on a promissory note, bond, or other instrument, designated in
the mortgage, the record of the assignment of the mortgage is not, of itself,
notice to a mortgagor, his heirs or personal representatives, so as to inval
idate any payment made by them, or either ot them, to the person hold
ing such note, bond or other instrument.
3. A recorded mortgage may be discharged by an entry in the margin

of the record thereof, signed by the mortgagee, or his personal representa
tive or assignee, acknowledging the satisfaction of the mortgage in the
presence of the register, who must certify the acknowledgment in form
substantially as follows:
Signed and acknowledged before me, this day of , in the year. . . .

A 13
,

Register.

4. A recorded mortgage, if not discharged as provided in the preceding
subdivision, must be discharged upon the record by the officer having cus
tody thereof, on the presentation to him of a certificate signed by the
mortgagee, his personal representatives or assigns, acknowledged, or
proved and certified, as prescribed by the chapter on recording transfers,
stating that the mortgage has been paid, or otherwise satisfied and dis
charged.

5. A certificate of the discharge of a mortgage, and a pro< f or ac
knowledgment thereof, must be recorded at length, and a reference made
in the record to the book and page where the mortgage is recorded, and
in the minute of the discharge made upon the record of the mortgage, to
the book and page where the discharge is recorded.
G. When any mortgage has been satisfied, the mortgagee or his assignee

must immediately, on demand of the mortgagor, execute and deliver to-
him a certificate of the discharge thereof, and must, at the expense of the
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mortgagor, acknowledge the execution thereof so as to entitle it to be
recorded, or he must enter satisfaction, or cause satisfaction of such mort
gage to be entered of record-, and any mortgagee, or assignee of sucli
mortgage, who refuses to execute and deliver to the mortgagor the certifi
cate of discharge, and to acknowledge the execution thereof, or to enter
satisfaction or cause satisfaction to be entered of the mortgage, as provided
in this chapter, is liable to the mortgagor, or his grantee or heirs, for all
damages which he or they may sustain by reason of such refusal, and also
forfeit to him or them the sum of one hundred dollars.

ARTICLE II.—Mortgage of real property.

§ 1736. Form.] A mortgage of real property may be made in substan
tially the following form:
This mortgage, made the day of , in the year by A B, of ,

mortgager, to C D, of , mortgagee, wituesseth:
That the mortgagor mortgages to the mortgagee (here describe the property,) as security for

the payment to him of dollars, on or before the day of , in the
year , with interest thereon (or as security for the payment of an obligation, describ
ing it, etc.) A B.

§ 1737. Mortgage follows property.] When real property, subject to a
mortgage, passes by succession or will, the successor or devisee must sat
isfy the mortgage out of his own property, without resorting to the ex
ecutor or administrator of the mortgagor, unless there is an express direc
tion in the will of the mortgagor that the mortgage shall be otherwise
paid.
§ 1738. Executed like grants.] Mortgages of real property may be

acknowledged or proved, certified and recorded, in like manner and with
like effect, as grants thereof.

£ 1739. Notice by record.] The record of a mortgage, duly made, op
erates as notice to all subsequent purchasers and incumbrancers.
§ 1740. Record of accompanying paper.] Every grant of real property,

or of any estate therein, which appears, by any other writing, to be in
tended as a mortgage within the meaning of chapter I of this title, must
be recorded as a mortgage; and if such grant and other writing explana
tory of its true character are not recorded together, at the same time and
place, the grantee can derive no benefit from such record.
§1741. Defeasance must be recorded.] When a grant of real property

purports to be an absolute conveyance, but is intended to be defeasable
on the performance of certain conditions, such grant is not defeated or af
fected as against any person other than the grantee or his heirs or devi
sees, or persons having actual notice, unless an instrument of defeasance,
duly executed and acknowledged, shall have been recorded in the office of
the register of deeds of the county where the property is situated.

ARTICLE III.—Mortgage of personai/property.

§ 1742. Form.] A mortgage of personal property may be made in sub
stantially the following form:
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ThU mortgage, made the day of , in the year by A B, of by
occupation a mortgagor, to C D, of , by occupation a , mortgagee.
witnesseth:
That the mortgagor mortgages to the mortgagee (here describe the property), as security for

the payment to him of dollars, on (or before) the day of , ia the year
, with interest thereon (or as security for the payment of a note or obligation, describ

ing it, etc.) A B.

§ 1743. Two methods of foreclosure.] A mortgagee of personal prop
erty, when the debt to secure which the mortgage was executed becomes
due, may foreclose the mortgagor's right of redemption by a sale of the
property, made in the manner and upon the notice prescribed by the title
on pledge, or by proceeding's under the code of civil procedure.
§ 1744. Void unless filed— how.] A mortgage of personal property is

void as against creditors of the mortgagor, and subsequent purchasers
and incumbrancers of the property in good faith for value, unless the or
iginal, or an authenticated copy thereof, be filed by depositing the same
in the office of the register of deeds of the county where the property mort
gaged, or any part thereof, is at such time situated.
§ 1745. Notice of filing.] The filing of a mortgage of personal prop

erty, in conformity to the provisions of this article, ^operates as notice
thereof to all subsequent purchasers and incumbrancers of so much of
said property as is at the time mentioned in the preceding section situated
in the county or counties wherein such mortgage or authenticated copy
thereof, is filed.
§ 1746. Property in transit —of carrier.] 1. For the purposes of this

article property in transit from the possession of the mortgagee to the
county of the residence of the mortgagor, or to a location for use, is, dur
ing a reasonable time for transportation, to be taken as situated in the
county in which the mortgagor resides, or where it is intended to be used.
2. For a like purpose personal property used in conducting the business

of a common carrier is to be taken as situated in the county in which the
principal office or place of business of the carrier is located.
§ 1747. Valid only where duly filed.] A single mortgage of personal

property, embracing several things of such character or so situated, that
by the provisions of this article, separate mortgages upon them would be
required to be filed in different counties, is only valid in respect to the
things as to which it is duly filed; but a copy of the original mortgage
may be authenticated by the register of deeds in whose office it is filed,
and such copy be filed in any other county with the same effect as to the
property therein that the original could have been.

§ 1748. Filing valid three years —renewal.] A mortgage of personal
property ceases to be valid, as against creditors of the mortgagor, and
subsequent purchasers or incumbrancers in good faith, after the expira
tion of ,three years from the filing thereof, unless, within thirty days next
preceding the expiration of such term, a copy of the mortgage, and a
statement of the amount of existing debt for which the mortgagee claims
a lien, sworn to and subscribed by him, are filed anew in the office of the
register of deeds, in the county in which the mortgagor then resides. And
in like manner the mortgage and statement of debt must be again filed
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every three years, or it ceases' to be valid, as against the parties above-
mentioned.
§1749. ExKcrnox —two witnesses. | A mortgage of personal property

must l>e signed by the moi tgaajPh the presence of two person •must
sign tlie same as witnesses ycFretb. and no further proof or aeknowledg-
nient is required to admit it to be riled.
§ 17.'j0 How kii.ed—oauki ri. custody—cancellation.] The register of

deeds of each of the several counties must receive and file all sncli instru
ments as are offered to him, and must keep the same in Ids office in regu
lar and orderly iile, for the public information, and must not permit them
or any of them to be removed from his office until canceled. Every such
mortgage may be canceled by the register of deeds upon the presentation
to him of a receipt for the sum, money or property secured, or an acknowl
edgment of satisfaction thereof signed by the mortgagee.
5? 1751. Registry index—kxtries.] Every register of deeds with whom

any such mortgage or authenticated copy thereof is filed, must indorse a
number upon the same in regular order, together with the time of receiv
ing the same, and must enter the name of every party thereto in a book,
kept for that purpose, alphabetically, placing mortgagors and mortgagees-
under a separate head, and stating in separate columns, opposite each
name, the number indorsed upon the mortgage, the date thereof, and of
the tiling, the amount secured thereby, a brief of the substance thereof not
otherwise entered, and the time at which it is due. A mortgage is not to-
be deemed defectively filed by reason of any errors in the copy tiled,
which do not tend to mislead a party interested; and the negligence of the
officer with whom a mortgage is filed does not prejudice the rights of the
mortgagee.
§ 1752. When mortgagor may taki: property.] If the mortgagor volun

tarily removes or permits the removal of the mortgaged property from the
county in which it was situated at the time it was mortgaged, the mort
gagee may take possession and dispose of the property as a pledge for
the payment of the debt, though the debt is not due.

s$ 1753. May he attached.] Personal property mortgaged may be taken
under attachment or execution issued at the suit of a creditor of a mort
gagor.
§ 1754. Mortgagee's rights.] Before the property is so taken, the officer

must pay or tender to the mortgagee the amount of the mortgage debt and
interest, or must deposit the amount thereof with the county treasurer,
payable to the order of the mortgagee.
§ 1755. Proceeds how applied.] When the property thus taken is sold

under process, the officer must apply the proceeds of the sale as follows:
1. To the repayment of the sum paid to the mortgagee, with interest

from the date of such payment; and,
2. The balance, if any, in like manner as the proceeds of sales under

execction are applied in other cases.
§1756. Ship mortgages.] No mortgage of any ship or vessel, or part

thereof, of the United States, shall be valid against any person, t'other
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than the mortgagor, his heirs and devisees, and persons having actual no
tice thereof), unless such mortgage is recorded in the office of the collector
of the customs where snch vessel is registered or enrolled. [Sec. 4192 R.
S. of U. 8.]
2. Sections 1744 to 1705 inclusive, of this article, do not therefore apply

to any mortgage of a ship or vessel (or any part thereof) which is required
as above, by act of congress, to be recorded in a particular place or
manner.

CHAPTER 111.

PLEDGE.

§ 1757. Definition.] Pledge is a deposit of personal property by way
of security for the performance of another act.
§ 1758. Construction.] Every contract by which the possession of per.

sonal property is transferred, as a security only, is to be deemed a
pledge.
§ 1759. Possession necessary.] The lien ol a pledge is dependent on

possession, and no pledge is valid until the property pledged is delivered
to the pledgee, or to a pledgeholder, as hereafter prescribed.
§ 1760. Increase.] The increase of property pledged is pi edged with

the property.
§ 1761. Lien- icon lien.] One who has a lien upon property may pledge

it to the extent of his lien.
§ 1762. Pledge by apparent owner.] One who has allowed another to

assume the apparent ownership of property for the purpose of making
any transfer of it, cannot set up his own title, to defeat a pledge of the
property, made by the other, to a pledgee who received the property in
good faith, in the ordinary course of business, and for value.

£ 1763. For other person.] Property may be pledged as security for the
obligation of another person than the owner, and in so doing the owner
has all the rights of a pledgor for himself, except as hereinafter stated.
§ 1764. Pi.ErKiEiioi.DEE.] A pledgor and pledgee may agree upon a

third person with whom to deposit the property pledged; who, if he ac
cepts the deposit, is called a pledgeholder.
§ 1765. Cannot withdraw.] One who pledges property as security for

the obligation of another, cannot withdraw the property pledged other
wise than as a pledgor for himself might; and, if he receives from the
debtor a consideration for the pledge, 'he canaot withdraw it without his
consent.
§ 1766. Exoneration of holder.] A pledgeholder for reward cannot ex

onerate himself from his undertaking; and a gratuitous'pledgeholder can
do so only by giving reasonable notice to the pledgor and pledgee to ap
point a new pledgeholder, and, in case of their failure to agree, by depositing
the property pledged with some impartial person, who will then be enti
tled to a reasonable compensation for his care of the same.

—30



460 Civil codk. Lien.

§ 1707. Duties.] A pledgeholder mast enforce all the rights of the
pledgee, unless authorized by him to waive them.

§ 1708. Depositary.] A pledgee, or a pledgeholder for reward, assumes
the duties and liabilities of a depositary for reward.
§ 1709. Same.] A gratuitous pledgeholder assumes the duties and lia

bilities of a gratuitous depositary.
§1770. Misrepresentation.] Where a debtor has obtained credit, or an

extension of time, by a fraudulent misrepresentation of the value of prop
erty pledged by or for him, the creditor may demand a further pledge to
correspond with the value represented; and in default thereof may recover
his debt immediately, though it be not actually due.

§1771. Sale—when.] When performance of the act for which a
pledge is given is due, in whole or in part, the pledgee may collect what
is due to him by a sale of property pledged, subject to the rules and ex
ceptions hereinafter prescribed.
§ 1772. Demand required.] Before property pledged can be sold, and

after performance of the act for which it ia security is due, the pledgee
must demand performance thereof from the debtor, if the debtor can be
found.
§ 1773. Notice to pledgor.] A pledgee must give actual notice to the

pledgor of the time and place at which the property pledged will be sold.
at such a reasonable time before the sale, as will enable the pledgor to
attend.
§ 1774. Waiver.] Notice of sale may be waived by a pledgor at any

time; but is not waived by a mere waiver of demand of performance.
§ 177H. How done.] A debtor or pledgor waives a demand of perform

ance as a condition precedent to a sale of the property pledged, by a pos
itive refusal to perform, after performance is due, but cannot waive it in
any other manner except by contract.

£ 1770. Auction.] The sale by a pledgee, of property pledged, must
be made by public auction, in the manner and upon the notice to the pub
lic usual at the place of sale, in respect to auction sales of similar
property; and must be for the highest obtainable price.

g 1777. Securities.] A pledgee cannot sell any evidence of debt
pledged to him, except the obligations of governments, states or corpora
tions; but he may collect the same whim due.

£ 1778. Sale required,] Whenever property pledged can be sold for a
price sufficient to satisfy the claim of the pledgee, the pledgor may require
it to be sold, and its proceeds to be applied to such satisfaction, when due.

§ 1770. Account.] After a pledgee has lawfully sold property pledged,
or otherwise collected its proceeds, he may deduct therefrom the amount
due under the principal obligation, and the necessary expenses of sale
and collection, and must pay the surplus to the pledgor, on demand.
§ 1780. Same.] When property pledged is sold by order of the pledgor

before the claim of the pledgee is due, the latter may retain out of the
proceeds all that can possibly become due under his claim until it be
comes due.
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§ 1781. Cannot purchase.] A pledgee or pledgeholder cannot purchase
the property pledged except by direct dealing with tlie pledgor.

§ 1782. Foreclosure.] Instead of selling property pledged, as herein
before provided, a pledgee may foreclose the right of redemption by a
judicial sale under the direction of a competent court; and in that case
may be authorized by the court to purchase at the sale.

CHAPTER IV.
1SOTTOMKY.

§ 1783. Definition.] Bottomry is a contract by which a ship or its
freightage is hypothecated as security for a loan, which is to be repaid
only in case the ship survives a particular risk, voyage or period.
| 1784. Owner may.] The owner of a ship may hypothecate it or its

freightage, upon bottomry, for any lawful purpose, and at any time and
place.

§ 1785. Master may.] The master of a ship may hypothecate it upon
bottomry, only for the purpose of procuring repairs or supplies which are
necessary for accomplishing the objects of the voyage, or for securing the
safety of the ship.
§ 1786. Same—limited.] The master of a ship can hypothecate it upon

bottomry, only when he cannot otherwise relieve the necessities of the
ship, and is unable to reach adequate funds of the owner, or to obtain
any upon the personal credit of the owner, and when previous communi
cation with him is precluded by the urgent necessity of the case.

£ 1787. Same—freightage.] The master of a ship may hypothecate
freightage upon bottomry, under the same circumstances as those which
authorize an hypothecation of the ship by him.
§ 1788. Interest.] Upon a contract of bottomry, the parties may law

fully stipulate for a rate of interest higher than that allowed by the law
upon other contracts. But a competent court may reduce the rate stipu
lated when it appears un justifiable and exorbitant.
§ 1789. Foreclosure.] A lender upon a contract of bottomry, made by

the master of a ship as such, may enforce the contract, though the circum
stances necessary to authorize the master to hypothecate the ship did not
in fact exist, if, after due diligence and inquiry, the lender had reasona
ble grounds to believe, and did in good faith believe, in the existence of
such circumstances.
§ 1790. Void.] A stipulation, in a contract of bottomry, imposing any

liability for the loan independent of the maritime risks, is void.
£ 1791. No recovery.] In case of a total loss of the thing hypoth

ecated, from a risk to which the loan was subject, the lender upon bot
tomry can recover nothing; in case of a partial loss, he can recover only
to the extent of the net value to the owner of the part saved.

£ 1792. When loan due.] Unless it is otherwise expressly agreed, a
bottomry loan becomes due immediately upon the termination of the risk,
although a term of credit is specified in the contract.
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§ 1793. Lost by omission.] A bottomry lien is independent of possession,
and is lost by omission to enforce it within a reasonable time.
§ 1794. Preference over other hen.] A bottomry lien, if created out

of a real or apparent necessity, in good faith, is preferred to every other
lien or claim upon the same thing, excepting only a lien for seamen's
wages, a subsequent lien of materialmen for supplies or repairs, indispen
sable to the safety of the ship, and a subsequent lien for salvage.
§ 1795. Among each other.] Of two or more bottomry liens on the

same subject, the latter in date has preference, if created out of necessity.

CHAPTER A'.

RESPONDENTIA.

§ 1796. Definition.] Respondentia is a contract by which a cargo, or
some part ther.eof, is hypothecated as security for a loan, the repayment
of which is dependent on maratime risk.
§ 1797. By ow.vkk.] The owner of cargo may hypothecate it upon

respondentia, at any time and place, and for any lawful purpose.
§ 1798. By master.] The master of a ship may hypothecate its cargo

upon- respondentia, only in a case in which he would be authorized to hy
pothecate the ship and freightage, but is unable to borrow sufficient money
thereon for repairs or supplies, which are necessary for the successful
accomplishment of the voyage; and he cannot, do so, .even in such case, if
there is no reasonable prospect of benefiting the cargo thereby.

£ 1799. Reference.] The provisions of sections 1788 to 1795 apply
equally to loans on respondentia.
§ 1800. Cargo owner.] The owner of a ship is bound to repay to the

owner of its cargo all which the latter is compelled to pay, under a con
tract of respondentia made by the master, in order to discharge its lien.

CHAPTER VI.

OTHER LIENS.

§ 1801. For price of realty.] One who sells real property has a special
or vendors lien thereon, independent of possession, for so much of the
price as remains unpaid, and unsecured otherwise than by the personal
obligation of the buyer.
§ 1802. Waiver of same ] Where a buyer of real property gives to the

seller a written contract for payment of all or part of the price, an abso
lute transfer of such contract by the seller, waives his lien to the extent of
the sum payable under the contract, but a transfer of such contract in trust
to pay debts, and return the surplus, is not a waiver of the lien.
§ 1803. Certain liens valid.] The liens defined in sections 1801 and 1805

are valid against every one claiming under the debtor, except a purchaser
or incumbrancer in good faith and for value.
§ 180-4. Same as pledge.] One who sells personal property has a special
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lien thereon, dependent on possession for its price, if it is in his possession
when the price becomes payable; and may enforce his lien in like manner
as if the property was pledged to him for the price.
§ 1805. Purchaser's lien.] One who pays to the owner any part of the

price of real property, under an agreement for the sale thereof, has a
special lien upon the property, independent of possession, for such part
of the amount paid as he may be entitled to recover back, in case of a
failure of consideration.
§ ISoG. For services.] Every person who, while lawfully in possession

of an article of personal property, renders any service to the owner thereof
by labor or skill employed for the protection, improvement, safe keeping
or carriage thereof, has a special lien thereon, dependent on possession, for
the compensation, if any, which is due to him from the owner for such
service.

§ 1807. Ok factor.] A factor has a general lien, dependent on posses
sion, for all that is due to him as such, upon all articles of commercial
value that are intrusted to him by the same principal.
§ 1808. Banker.] A banker has a general lien, dependent on possession,

upon all property in his hands belonging to a customer, for the balance
due to him from such customer in the course of the business.
§ 1809. Ship master.] The master of a ship has a general lien, indepen

dent of possession, upon the ship and freightage, for advances necessarily
made, or liabilities necessarily incurred by him for'the benefit of the ship,
but has no lien for his wages.
§ 1810. Seamen.] The mate and seamen of a ship have a general lien,

independent of possession, upon the ship and freightage for their wages,
which is superior to every other lien.

£ 1811. By lkvv.J An officer, who levies an attachment or execution
upon personal property, acquires a special lien, dependent on possession,
upon such property, which authorizes him to hold it until the process is
discharged or satisfied, or a judicial sale of the property is had.

§ 1812. Various liens.] Innkeepers, boai ding-house keepers, attorneys-
at-law, and others, have liens which are defined and regulated by and in
the various codes.
§ 1813. JrixiMEXT. | The lien of a judgment is regulated by the code of*

civil procedure.
| 1814. Mechanics.] 1. The liens of mechanics, for materials and ser

vices upon real property, are regulated by the code of civil procedure.
2. A person who makes, alters, or repairs any article of personal prop

erty, at the request of the owner or legal possessor of the property, has a
lien on the same for his reasonable charges for woik done and materials
furnished, and may retain possession of the same until the charges are
paid. If not paid within two months after the work is done, the person
may proceed to sell the property at public auction, by giving ten days
public notice of the sale b}r advertising in some newspaper published in
the county in which the work was done; or, if there be no newspaper pub
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lislied in the county, then by posting up notices of the sale in three of the
most public places in the town where the work'was done, for ten days pre
vious to the sale. The proceeds of the sale must be applied to the dis
charge of the lien, and the cost of keeping and selling the property; the
remainder, if any, must be paid over to the owner thereof.

CHAPTER VII.
STOPPAGE IN TRANSIT.

§ 1815. When operative.] A seller or consignor of property, whose
claim for its price or proceeds has not been extinguished, may, upon the
insolvency of the buyer or consignee becoming known to him after part
ing with the property, stop it while on its transit to the buyer or con
signee, and resume possession thereof.
§ 1816. Insolvency defined ] A person is insolvent, within the meaning

of the last section, when he ceases to pay his debts in the manner usual
with persons of his business, or when he declares his inability or unwill
ingness to do so.
§ 1817. Transit ends.] The transit of property is at an end when it

comes into the possession of the consignee, or into that of his agent, un
less such agent is employed merely to forward the property to the con
signee.
§ 1818. How effected ] Stoppage in transit can be effected only by

notice to the carrier or depositary of the property, or by taking actual
possession thereof.
§1819. Effect of.] Stoppage in transit does not of itself rescind a

sale, but is a means of enforcing the lien of the seller.

TITLE XV.
NEGOTIABLE INSTRUMENTS.

Chapter I. Negotiable Instruments in General.
II. Bills of Exchange.
III. Promissory Notes.
IV. Cheques.
V. Bank Notes and Certificates of Deposit.

CHAPTER I.
NEGOTIABLE INSTRUMENTS IN GENERAL.

Article I. General Definitions.
II. Interpretation.
III. Indorsement.
IV. Presentment for Payment.
V. Dishonor.
VI. Excuse of Presentment and Notice.
AIL Extinction.
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ARTICLE I.—General definitions.
§ 1820. Scope of title.] The provisions of this title apply only to ne

gotiable instruments, as defined in this article.
§ 1821. Definition.] A negotiable instrument is a written promise or

request for the payment of a certain sum of money, to order or bearer, in
conformity to the provisions of this article.
§ 1822. Payable in money—certain.] A negotiable instrument must be

made payable in money only, and without any condition not certain of
fulfillment.

§ 1823. Payee certain.] The person to whose order a negotiable in
strument is made payable, must be ascertainable- at the time the instru
ment is made.
§1824. Not included.] A negotiable instrument may giveto the payee

an option between the payment of the sum specified therein, and the per
formance of another act; but as to the latter, the instrument is not with
in the provisions of this title.
§1825. Date, place and time.] A negotiable instrument may be with

or without date, and with or without designation of the time or place of
payment.
§1826. Collatehal.] A negotiable instrument may •contain a pledge

of collateral security, with authority to dispose thereof.

§1827. Single contract.] A negotiable instrument must not contain
any other contract than such as is specified in this article.
§ 1S28. Nominal date] An}7 date may be inserted by the maker of a

negotiable instrument, whether past, present or future, and the instru
ment is not invalidated by his death or incapacity at the time of the nom
inal date. .

§1829. Classified.] There are six classes of negotiable instruments, *-,

namely:
1. .Bills of exchange.
2. Promissory notes.
3. Bank notes.
4. Cheques.
f>. Bonds.
0. Certificates of deposit.

ARTICLE II.— Interpretation of negotiable instruments.
§ 1830. When payable.] A negotiable instrument which does not specify

the time of payment, is payable immediately.
§1831. Where.] A negotiable instrument which does not specify a

place of payment, is payable at the residence or place of business of the
maker, or wherever he may be found.
§ 1832. To whom.] An instrument, otherwise negotiable in form, paya

ble to a person named, but adding the words, " or to his order," or " or to
bearer," or words equivalent thereto, is in the former case pryable to the
written order of such person, and the latter case, payable to the bearer.
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§ 1833. Same as to beakeb.] A negotiable instrument, made payable to
the order of the maker, or of a fictitious person, if issued by the maker
for a valid consideration, without indorsement, has the same effect against
him and all other persons having notice of the facts, as if payable to the
bearer.
§ 1834. Same.] A negotiable instrument, made payable to the order of

a person obviously fictitious, is payable to the bearer.
§ 1835. Consideration presumed.] The signature of every drawer, accep

tor and indorser of a negotiable" instrument, is presumed to have been
made for a valuable consideration, before the maturity of the instrument,
and in the ordinary course of business.

ARTICLE III.— Indorsement.
§ 1836. Definition.] One who writes his name upon a negotiable instru

ment, otherwise than as a maker or acceptor, and delivers it with his name
thereon to another person, is called an indorser, and his act is called in
dorsement.
§ 1837. Agreement to indorse.] One who agiees to indorse a negoti

able instrument is bound to write his signature upon the back of the in
strument, if there is sufficient space thereon for that purpose.
§ 1838. Ox annbxed paper.] When there is not room for a signature upon

the back of a negotiable instrument, a signature equivalent to an indorse
ment thereof may be made upon a paper annexed thereto.

§ 1839. Classieid.] An indorsement may be general or special.
?j 1840. General.] A general indorsement is one by which no indorsee

is named.
§ 1841. Special. | A special indorsement specifies the indorsee.

§ 1142. Changed to special.] A negotiable instrument bearing a general
indorsement, cannot be afterwards specially indorsed; but any lawful
holder may turn a general indorsement into a special one by writing
above it a direction for payment to a particular person.
§ 1843. Nor negotiable.] A special indorsement may, by express words

for that purpose, but not otherwise, be so made as to render the instru
ment not negotiable.
§1844. Warranties implied.] Every indorser of a negotiable instru

ment warrants to every subsequent holder thereof, who is not liable there
on to him :

1. That it is in all respects, what it purports to be.
2. That he has a good title to it.
3. That the signatures of all prior parties are binding upon them.
4. That if the instrument is dishonored, the indorser will, upon notice

thereof duly given to him, or without notice, where it is excused by law,
pay the same in full, with interest; unless exonerated under the provis
ions of sections 1894, 1932 or 1934.

§ 1845. Liability.] One man who indorses a negotiable instrument be
fore it is delivered to the payer, is liable to the payee, thereon, as an in
dorser.
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§ 1846. Qualified indorsement.] An indorser may qualify his indorse
ment with the words, "without recourse," or equivalent words; and upon
such indorsement he is responsible only to the same extent as in the case
•of a transfer without indorsement.
§ 1847. Same.] Except as otherwise prescribed by the last section, an

indorsement without recourse has the same effect as any other indorse
ment.
§ 1S48. Pkiok indorser*..] An indorsee of negotiable instrument has the

same rights against every prior party thereto, that he would have had if
the contract had been made directly between them in the first instance.
§ 1849. Rights of guarantor.] An indorser has all the rights of a guar

antor, as defined by the chapter on guaranty in general, and is exoner
ated from liability in like manner.
§ 1850. Accommodation.] One who indorses a negotiable instrument,

at the request, and for the accommodation of another party to the instru
ment, has all the rights of a surety, as defined by the chapter on surety
ship, and is exonerated in like manner, in respect to every one having no
tice of the facts, except that he is not entitled to contribution from subse
quent indorsers.
§ 1851. N<>r exonerated.] The want of consideration for the undertak

ing of a maker, acceptor, or indorser of a negotiable instrument, does not
exonerate him from liability thereon to an indorsee in good faith for a
consideration.
§1852. Definition.] An indorsee in due course is one who, in good

faith, in the ordinary course of business, and for value, before its appa
rent maturity or presumptive dishonor, and without knowledge of its actual
dishonor, acquires a negotiable instrument duly indorsed to him, or in
dorsed generally, or payable to the bearer.

§1853. Absolute title.] An indorsee of a negotiable instrument, in
due cour.se, acquires an absolute title thereto, so that it is valid in his
hands, notwithstanding any provision of law making it generally void
or voidable, and notwithstanding any defect in the title of the pereon
from whom he acquired it.

§ 1854. Blank indorsement.] One who makes himself a party to an in
strument intended to be negotiable, but which is left wholly or partly in
blank, for the purpose of tilling afterwards, is liable upon the instrument
to an indorsee thereof in due course, in whatever manner and at whatever
time it may be tilled, so long as it remains negotiable in form.

ARTICLE IV.— Presentment for payment.
§ 1855. Demand.] It is not necessary to make a demand of payment

upon the principal debtor in a negotiable instrument, in order to charge
him; but if the instrument is by its terms payable at a specified place,
and he is able and willing to pay it there at maturity, such ability and
willingness are equivalent to an offer of payment upon his part.

<j 1856. How presented.] Presentment of a negotiable instrument for
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payment when necessary must be made as follows, as nearly as by rea
sonable diligence it is practicable:
One—The instrument must be presented by the bolder.
Two —The instrument must be presented to the principal debtor, if he

can be found at the place where presentment should be made; and if notT
then it must be presented to some other person having charge thereof, or
employed therein, if one can be found there.
Three—An instrument which specifies a place for its payment must be

presented there; and if the place specified includes more than one house,
then at the place of residence or business of the principal debtor, if it
can be found therein.
Four—An instrument which does not specify a place for its payment

must be presented at the place of residence or business of the principal
debtor, or wherever he may be found, at the option of the presentor; and,
Five—The instrument must be presented upon the day of its maturity,

or, if it be payable on demand, it may be presented upon any day. It
must be presented within reasonable hours; and, if it be payable at a
banking house, within the usual banking hours of the vicinity, but, by
the consent of the person to whom it should be presented, it may be pre
sented at any hour of the day.
Six —If the principal debtor have no place of business, or if his place

of business or residence cannot, with reasonable diligence, be ascertained,
presentment for payment is excused.
§ 1857. Aitarent maturity.] The apparent maturity of a negotiable

instrument, payable at a particular timn, is the day on which by its terms
it becomes due; or, when that is a holiday, the next business day.
§ 1858. Presumed dishonor.] A bill of exchange, payable at a certain

time after sight, which is not accepted within ten days after its date, in
addition to the time which would suffice, with ordinary diligence, to for
ward it for acceptance, is presumed to have been dishonored.
§ 1859. Maturity defined.] The apparent maturity of a bill of ex

change, payable at sight or on demand, is: •

1. If it bears interest, one year after its date: or,
2. If it does not bear interest, ten daj's after its date, in addition to the

time which would suffice, with ordinary diligence, to forward it for ac
ceptance.
§1860. Same of note.] The apparent maturity of a promissory note,

payable at sight or on demand, is:
1. If it bears interest, one year after its date: or,
2. If it does not bear interest, six months after its date.
§1801. Added time.] Where a promissory note is not payable at a

certain time after sight or demand, such time is to be added to the periods
mentioned in the last section.
§ 18G2. Conditions required.] A party to a negotiable instrument may

require, as a condition concurrent to its payment by him:
One—That the instrument be surrendered to him, unless it is lost or de

stroyed, or the holder has other claims upon it; or,
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Two—If the holder has a right to retain the instrument, and does retain
it, then that a receipt for the amount paid, or an exoneration of the party
paying, be written thereon; or,
Three —If the instrument is lost or destroyed, then that the holder give

to him a bond, executed by himself and two sufficient sureties, to indem
nify him against any lawful claim thereon.

ARTICLE V.—Dishonor of negotiable instruments.
g 1863. Dishonor defined.] A negotiable instrument is dishonored,

when it is either not paid, or not accepted, according to its tenor, on pre
sentment for the' purpose, or without presentment, where that is excused.
§ 1804. Notice now given.] Notice of tb.fi dishonor of a negotiable in

strument may be given:
1. By a holder thereof; or,
2. By any party to the instrument who might be compelled to pay it to

the holder, and who would, upon taking it up, have a right to reimburse
ment from the party to whom the notice is given.
§ 186fi. Form of notice.] A notice of dishonor may be given in any form

which describes the instrument with reasonable certainty, and substan
tially informs the party receiving it that the instrument has been dis
honored.
§ I860. How served.] A notice of dishonor may be given:
1. By delivering it to the party to be charged, personally, at any place;

or,
2. By delivering it to some person of discretion at the place of residence

or business of such party, apparently acting for him; or,
3. By properly folding the notice, directing it to the party to be charged

at his place of residence, according to the best information that the person
giving the notice can obtain, depositing it in the post office most conven
iently accessible from the place where the presentment was made, and
paying the postage thereon.
§ 18G7. Service after death.] In case of the death of a party to whom

notice of dishonor should otherwise be given, the notice must be given to
one of his personal representatives; or if there are none, then to any mem
ber of his family who resided with him at his dea*h; or if there is none,
then it must be mailed to his last place of residence, as prescribed by sub
division 3 of the last section.
§ 1868. Same valid.] A notice of dishonor sent to a party after his

death, but in ignorance thereof, and in good faith, is valid.
§ 1869. If not by mail, when.] Notice of dishonor, when given by the

holder of an instrument, or his agent, otherwise than by mail, must be
given on the day of dishonor, or on the next business day thereafter.
§ 1870. Notice by mail.] When notice of dishonor is given by mail, it

must be deposited in the post office in time for the first mail which closes
after noon of the first business day succeeding the dishonor, and which
leaves the place where the instrument was dishonored, for the place to
which the notice should be sent.
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§ 1871. Bv agent.] When the holder of a negotiable instrument, at the
time of its dishonor, is a mere agent for the owner, it is sufficient for him
to give notice to his principal in the same manner as to an indorser, and
his principal may give notice to any other party to be charged, as if he
were himself an indorser. And if an agent of the owner employs a sub-
agent, it is sufficient for each successive agent or sub-agent to give notice
in like manner to his own principal.
§ 1872. Notice to trior parties.] Every party to a negotiable instru

ment receiving notice of its dishonor, has the like time thereafter to give
similar notice to prior parties, as the original holder had after its dis
honor. But this additional time is available only to the particular party
entitled thereto.
§ 1873. Benefit* all parties.] A notice of the dishonor of a negotiable

instrument, if valid in favor of the party giving it, inures to the benefit of -
all other parties thereto, whose right to give the like notice has not then
been lost.

ARTICLE VI.—Excuse of presentment and notick.

§ 1874. Excuses classified.] Notice of dishonor is excused:
1. When the party by whom it should be given cannot, with reasonable

diligence, ascertain either the place of residence or business of the party
"to be charged; or,
2. When there is no post office communication between the town of the

party by whom the notice should be given, and the town in which the
place of residence or business of the party to be charged is situated; or,
3. When the party to be charged is the same person who dishonors the

instrument; or,
4. When the notice is waived by the party entitled thereto.

is 1875. Presentment excised. ] Presentment and notice are excused as
to any party to a negotiable instrument, who informs the holder, within
ten days before its maturity, that it will be dishonored.

£ 1876. Security excises.] If, before or after the maturity of an instru
ment, an indorser has received full security for the amount thereof, or the
maker has assigned all his estate to him as such security, presentment
and notice to him are excused.
§ 1877. Delay excused.] Delay in presentment, or in giving notice of

dishonor, is excused, when caused by circumstances which the party de
laying could not have avoided by the exercise of reasonable care and
•diligence.

^ 1878. Extent of waiver.] A waiver of presentment waives notice of
dishonor, also, unless the contrary is expressly stipulated; but a waiver
of notice does not waive presentment.
§ 1879. Waiver of protest.] A waiver of protest on any negotiable

instrument other than a foreign bill of exchange, waives presentment and
notice.
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ARTICLE VII.—Extinction of negotiable instruments.
§ 1880. What does.] The obligation of a party to a negotiable instru

ment is extinguished:
1. In like manner with that of parties to contracts in general; or,
2. By payment of the amount due upon the instrument, at or after its

maturity, in good faith and in the ordinary course of business, to any
person having actual possession thereof, and appearing, by its terms, to
be entitled to payment.
§ 1881. Revivor.] If, after its extinction, a negotiable instrument comes

into the possession of an indorsee in due course, the obligation thereof
revives in his favor.

CHAPTER II.
BILLS OF EXCHANGE.

Article I. Form and Interpretation.
II. Days of Grace.
III. Presentment for Acceptance.
IV. Acceptance.
V. Acceptance or Payment for Honor.
VI. Presentment for Payment.
VII. Excuse of Presentment and Notice.
VIII. Foreign Bills.

ARTICLE I.—Form and interpretation of a bill.
§ 1882. Form ok bill.] A bill of exchange is an instrument, negotiable

in form, by which one, who is called the drawer, requests another, called
the drawee, to pay a specified sum of money.
§ 1883. Additional Drawee.] A bill of exchange may give the name

of any person in addition to the drawee, to be resorted to in case of need.
§ 1884. Parts of a set.] A bill of exchange may be drawn in any num

ber of parts, each part stating the existence of the others, and all form
ing one set.

§ 1885. In three parts.] An agreement to draw a bill of exchange binds
the drawer to execute it in three parts, if the other party to the agreement
desires it.

£ 1880. One part for whole.] Presentment, acceptance, or payment, of
a single part in a set of a bill of exchange, is sufficient for the whole.

jS 1887. Place of payment.] A bill of exchange is payable:
One—At the place where, by its terms, it is made payable; or,
Two— If it specify no place of payment, then at the place to which it is

addressed; or,
Three— If it be not addressed to any place, then at the place of resi

dence or business of the drawee, or wherever he may be found. If the
drawee has no place of business, or if his place of business or residence
cannot with reasonable diligence be ascertained, presentment for payment
is excused, and the bill may be protested for non-payment.
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§ 1888. Drawer.] The rights and obligations of the drawer of a bill
of exchange, are the same as those of the first indorser of any other ne
gotiable instrument.

ARTICLE II.—Days ok grace.

£ 1889. What instruments have orace.] Days of grace are allowed, un
less there be an express stipulation to the contrary, as follows:
One—On all bills of exchange, or drafts, payable at sight, whether for

eign or inland, the party or parties upon whom the same are drawn shall
have three days of grace after presentation for payment of the same; but
Sundays and holidays are excluded from the computation of the afore
said days of grace.
Two—The like days of grace, to be computed as above, shall be allowed

for the payment of all promissory notes, bills of exchange, and drafts, on
the face of which time is given or specified; and,
Three —Notes due on demand shall also be subject to the like days of

grace, in manner as aforesaid, after demand is made for the payment of
the same.

ARTICLE III.—Presentment for acceptance.
§ 1890. Before payment.] At any time before a bill of exchange is

payable the holder may present it to the drawee for acceptance, and if ac
ceptance is refused the bill is dishonored.
§ 1891. Manner of presentment.] Presentments for acceptance must be

made in the following manner, as nearly as by reasonable diligence it is
practicable:
One—The bill must be presented by the holder or his agent.
Two— It must be presented on a business day, and within reasonable

hours.
Three — It must be presented to the drawee, or, if he be absent from his

place of residence or business, to some person having charge thereof, or
employed therein; and,
Four—The drawee, on such presentment, may postpone his acceptance

or refusal until the next day. If the drawee have no place of business, or
if his place of business or residence cannot, with reasonable diligence, be
ascertained, presentment for acceptance is excused, and the bill may bo
protested for non-acceptance.
§ 1892. Joint drawees.] Presentment for acceptance to one of several

joint drawees, and refusal by him, dispenses with presentment to the
others.
§ 1893. Drawee in need.] A bill of exchange, which specifies a drawee

in case of need, must be presented to him for acceptance or payment, as
the case may be, before it can be treated as dishonored.
§ 1894. When made.] When a bill of exchange is payable at a spec

ified time after sight, the drawer and indorseis are exonerated, if it is not
presented for acceptance within ten days after the time which would suf
fice, with ordinary diligence, to forward it for acceptance, unless present
ment is excused.



Negotiable instruments. Civil code. 479

ARTICLE IV.—Acceptance.

§ 1895. How made.] An acceptance of a bill must be made in writing,
hy the drawee, or by an acceptor for honor; and may be made by the
acceptor writing his name across the face of the bill, with or without other
words.
§ 1896. Holder entitled to.] The holder of a bill of exchange, if enti

tled to an acceptance thereof, may treat the bill as dishonored, if the
drawee refuses to write across its face an unqualified acceptance.

§ 1897. What deemed sufficient.] The holder of a bill of exchange
may, without prejudice to his rights against prior parties, receive and
treat as a sufficient acceptance:
1. An acceptance written upon any part of the bill, or upon a separate

paper.
2. An acceptance qualified so far only as to make the bill payable at a

particular place within the city or town, in which, if the acceptance was
unqualified, it would be payable; or,
3. A refusal by the drawee to return the bill to the holder after present

ment ; in which case the bill is payable immediately, without regard to
its terms.

£ 1898. Upon separate paper.] The acceptance of a bill of exchange, by
a separate instrument, binds the acceptor to one, who, upon the faith
thereof, has the bill for value or other good consideration.
§ 1893. Promise to accept.] An unconditional promise, in writing, to

accept a bill of exchange, is a sufficient acceptance thereof, in favor of
every person who, upon the faith thereof, has taken the bill for value or
other good consideration.
§ 1900. Cancellation of.] The acceptor of a bill of exchange may cancel

his acceptance at any time before delivering the bill to the holder, and
before the holder has, with the consent of the acceptor, transferred his title
to another person who has given value for it upon the faith of such ac
ceptance.
§ 1901. Admissions by.] The acceptance of a bill of exchange admits

the signature of the drawer, but does not admit the signature of any in-
dorser to be genuine.

ARTICLE Y.—Acceptance or paymknt for honor.
§ 1902. When may he done.] On the dishonor of a bill of exchange by

the drawee, and, in case of a foreign bill, after it has been duly protested,
it may be accepted or paid by any person, for the honor of any party
thereto.
§ 1903. What holder mist accept.] The holder of a bill of exchange is

not bound to allow It to be accepted for honor, but is bound to accept pay
ment for honor.
§ 1904. For honor, how made.] An acceptor or payer for honor must

write a memorandum upon the bill, stating therein for whose honor he
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accepts or pays, and must give notice to such parties, with reasonable
diligence, of the fact of such acceptance or payment. Having done so, he
is entitled to reimbursement from such parties, and from all parties prior
to them.

§ 1905. How enforced.] A bill of exchange which has been accepted
for honor, must be presented at its maturity to the drawee for payment,
and notice of its dishonor by him must be given to the acceptor for honor
in like manner as to an indorser; after which the acceptor for honor must
pay the bill.
§ 1900. Notice' by holder required.] The acceptance of a bill of ex

change for honor does not excuse the holder from giving notice of its dis
honor by the drawee.

ARTICLE VI.—Presentment eor payment.
§ 1907. Place.] If a bill of exchange is by its terms payable at a par

ticular place, and is not accepted on presentment, it must be presented at
the same place for payment, when presentment for payment is necessary.
§ 1908. Presented when accepted.] A bill of exchange, accepted pay

able at a particular place, must be presented at that place for payment,
wdien presentment for payment is necessary, and need not be presented
elsewhere.
§ 1909. Reasonable diligence.] If a bill of exchange, payable at sight,

or on demand, without interest, is not duly presented for payment, within
ten days after the time in which it could, with reasonable diligence, be
transmitted to the proper place for such presentment, the drawer and in-
dorsers are exonerated, unless such presentment is excused.
§ 1910. No exoneration.] Mere delay in presenting a bill of exchange

payable with interest, at sight or on demand, does not exonerate any
party thereto.

ARTICLE VII.—Excuse oe presentment and notice.
§ 1911. Lack of capacity to accept.] The presentment of a bill of ex

change for acceptance is excused if the drawee has not capacity to ac
cept it.
§ 1912. Beyond control.] Delay in the presentment of a bill of ex

change for acceptance is excused, when caused by circumstances over
which the holder has no control.
§ 1913. "When forbidden.] Presentment of a bill of exchange for ac

ceptance or payment, and notice of its dishonor, are excused as to the
drawer, if he forbids the drawee to accept, or the acceptor to pay the bill;
or if, at the time of drawing, he had no reason to believe that the drawee
would accept or pay the same.

ARTICLE VIL— Foreign bills.

£ 1914. Definition.] An inland bill of exchange is one drawn and pay
able within this territory. All others are foreign.
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§ 1915. Protest necessary.] Notice of the dishonor of a foreign bill of
exchange can be given only by notice of its protest.
§ 1916. By whom protested.] Protest must be made by a notary pub

lic, if with reasonable diligence one can be obtained; and if not, then by
any reputable person in the presence of two witnesses.
§ 1917. Form of protest.] Protest must be made by an instrument in

writing, giving a literal copy of the bill of exchange, with all that is writ
ten thereon, or annexing the original; stating the presentment, and the
manner in which it was made; the presence or absence of the drawee or
acceptor, as the case may be; the refusal to accept, or to pay, or the in
ability of the drawee to give a binding acceptance; and in case of refu
sal, the reason assigned, if any; and linally protesting against all the
parties to be charged.
§ 1918. Place of protest.] A protest for non-acceptance must be made

in the city or town in which the bill is presented for acceptance; and a
protest for non-payment in the city or town in which it is presented for
payment.
§ 1919. When noted.] A protest must be noted on the day of the pre

sentment, or on the next business day; but it may be written out at any
time thereafter.
§ 1920. Protest excused.] The want of protest of a foreign bill of ex

change or delay in making the same, is excused in like cases with the want
or delay of presentment.
§ 1921. Notice how given.] Notice of protest must be given in the same

manner as notice of dishonor, except that it may be given by the notary
who makes the protest.
§1922. Protect waived by bill.] If a foreign bill of exchange on its

face waives protest, notice of dishonor may be given to any party thereto
in like manner as of an inland bill; except that if any indorser of such a
bill expressly requires protest to be made, by a direction written on the
bill at or before his indorsement, protest must be made, and notice thereof
given to him and to all subsequent indorsers.
§ 1923. Declaration for honor.] One who pays a foreign bill of exchange

for honor must declare, before payment, in the presence of a person
authorized to make protest, for whose honor he pays the same, in order
to entitle him to reimbursement.

§• 1924. Damages include.] Damages are allowed as hereinafter pre
scribed, as a full compensation for interest accrued before notice of dis
honor, re-exchange, expenses, and all other damages in favor of holders
for value only, upon bills of exchange drawn or negotiated within this
territory, and protested for non-acceptance or non-payment.
§ 1925. Rates of damages.] Damages are allowed under the last section

upon bills drawn upon any person:
, One—If drawn upon any person in this territory, two dollars upon each
one hundred dollars of the principal sum specified in the bill.
Two—If drawn upon any person out of this territory, but in the states

—31
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of Nebraska, Iowa, Minnesota, Wisconsin, Illinois and Missouri, or in
the territory of Montana, three dollars upon each hundred dollars of the
principal sum specified in the bill.
Three — If drawn upon any person in any of the United States or terri

tories other than those above named, five dollars upon each hundred dol
lars of the principal sum specified in the bill.
Four—If drawn upon any person in any place in a foreign country, ten

dollars upon each hundred dollars of the principal sum specified in the
bill.
And from the time of notice of dishonor and demand of payment, law

ful interest must be allowed upon the aggregate amount of the principal
sum specified inthe bill, and the damages mentioned as above.
§ 1926. In United States money.] If the amount of a protested bill of

exchange is expressed in money of the United States, damages are esti
mated upon such amount without regard to the rate of exchange.
§ 1927. In foreign money.] If the amount of a protested bill of exchange

is expressed in foreign money, damages are estimated upon the value of a
similar bill at the time of protest, in the place nearest to the place where
the bill was negotiated, and where such bills are currently sold.

CHAPTER III.
PROMISSORY NOTES.

§ 1928. Definition.] A promissory note is an instrument, negotiable
in form, whereby the signer promises to pay a specified sum of money.
§ 1929. Certain bill a note.] An instrument in the form of a bill of

exchange, but drawn upon and accepted by the drawer himself, is to be
deemed a promissory note.

§ 1930. Converted into note] A bill of exchange, if accepted, with the
consent of the owner, by a person other than the drawee, or an acceptor
for honor, becomes in effect the promissory note of such person, and all
prior parties thereto are exonerated.
§ 1931. Laws applicable.] Chapter I of this title, and sections 1889 and

1910, of this code, apply to promissory notes.

§ 1932. Delay exonerates.] If a promissory note, payable on demand
or at sight, without interest, is not duly presented for payment within
six months from its date, the indorsers thereof are exonerated unless
such presentment is excused,

CHAPTER IV.
CHEQUES.

§ 1933.» Definition.] A cheque is a bill of exchange drawn upon a
bank or banker, or a person described as such upon the face thereof, and
payable on demand, without interest.
§ 1934. Like bill, except.] A cheque is subject to all the provisions of

this code concerning bills of exchange, except that: ^ls' * L *T^

>/ '? :■-_ 3 7*-*~* « -?■ ( /osrfar /J/2, * "fc~
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One—The drawer and indorsers are exonerated by delay in presentment,
only to the extent oi the injury which they suffer thereby..— >v2L■-</ r r>2 *-*"*? '

Two—An indorsee, after its apparent maturity, but without actual no- $ /t <ff'
tice of its dishonor, acquires a title equal to that of an indorsee before ^^5 b
such period. "">

Three— No days of grace are allowed on cheques.

CHAPTER V.

BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT.

§ 1935. Continuing negotiability.] A bank note remains negotiable, ^
even after it has been paid by the maker. . *-

§ 1986. Known dishonor.] A transferree of a bond, bank note or certif
icate of deposit, after its apparent maturity or actual dishonor within his
knowledge, acquires a title equal to that of a transferree before such event.

V
t-

TITLE XVI.
GENERAL PROVISIONS.

§ 1937. The contract may waivk these titles.] Except where it is other
wise declared the provisions of the foregoing fifteen titles of this part, in re
spect to the rights and obligations of parties to contracts, are subordinate
to the intention of the parties, when ascertained in the manner prescribed
by the chapter on the interpretation of contracts ; and the benefit thereof
may be waived by any party entitled thereto, unless such waiver would be
against public policy.

f v'
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DIVISION FOURTH.
GENERAL PROVISIONS.

APPLICABLE TO PERSONS, PROPERTY AND OBLIGATIONS, OR TO TWO Of
THOSE SUBJECTS.

Part I. Relief.
II. Special Relations of Debtor and Creditor.
III. Nuisance.
IV. Maxims of Jurisprudence.
V. Definitions and General Provisions.

Part 1.

RELIEF.
Title I. Relief in General.

II. Compensatory Relief.
III. Specific Relief.
IV. Preventive Relief.

TITLE I.
RELIEF IX GENERAL.

§ 1938. Species of Relief.] As a general rule, compensation is the relief
or remedy provided by the law of this territory for the violation of private
rights, and the means of securing their observance; and specific and pre
ventive relief may be given in no other cases than those specified in this
part of the civil code.

<51939. Relief from forfkittre.] Whenever, by the terms of an obliga
tion, a party thereto incurs a forfeiture, or a loss in the nature of a forfeit
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ure, by reason of his failure to comply with\its provisions, he may be
relieved therefrom, upon making full compensation to the other party,
except in case of a grossly negligent, willful or fraudulent breach of duty.

TITLE II. •

COMPENSATORY RELIEF.
Cikuteh I. Damages in General.

II. Measure of Damages.

CHAPTER I.
■

DAMAGES IN GKNEKAL.

Article I. General Principles.
II. Interest as Damages.
III. Exemplary Damages.

ARTICLE I.—General principles.

§ 1940. Damages for any injury.] Every person who suffers detriment
irom the unlawful act or omission of another, may recover from the per
son in fault a compensation therefor in money, which is called damages.
§ 1941. Definition.] Detriment is a loss or harm suffered in person or

property.
§ 1942. Future detriment.] Damages may be awarded in a judicial

proceeding for detriment resulting after the commencement thereof, or
certain to result in the future.

ARTICLE II.— Interest as damages.
£1943. Interest ui-on damages.] Every person who is entitled to re

cover damages certain, or capable of being made certain by calculation,
and the right to recover which is vested in him upon a particular day, is
entitled also to recover interest thereon from that dajT, except during such
time as the debtor is prevented by law, or by the act of the creditor, from
paying the debt.
§ 1944. Jury may allow.] In an action for the breach of an obligation

not arising from contract, and in every case of oppression, fraud or
malice, interest may be given, in the discretion of the jury.
§ 1945. Waiver of interest.] Accepting payment of the whole princi

pal, as such, waives all claim to interest.

ARTICLE III.— Exemplary damages.

£ 1946. When jury may give.] In any action for the breach of an ob
ligation not arising from contract, where the defendant has been guilty of
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oppression, fraud or malice, actual or presumed, the .jmy, in addition to
the actual damages, may give damages for the sake of example, and by
way of punishing the defendant.

CHAPTER II.
MEASURE OF DAMAGES.

Article I. Damages for Breach of Contract.
II. Damages for Wrongs.
III. Penal Damages.
IV. General Provisions.

ARTICLE I.—Damages for breach of contract.
§ 1947. Proximate results.] For the breach of an obligation arising

from contract, the measure of damages, except where otherwise expressly
provided by this code, is the amount which will compensate the party ag
grieved for all the detriment proximately caused thereby, or which, in the
ordinary course of things, would be likely to result therefrom.
§ 1948. Must he certain.] No damages can be recovered for a breach

of contract, which are not clearly ascertainable in both their nature and
origin.
§ 1949. Principal and interest.] The detriment caused by the breach of

an obligation to pay money only is deemed to be the amount due by the
terms of the obligation, with interest thereon.
§ 1950. Foreign bills.] For the dishonor of foreign bills of exchange,

th« damages are prescribed by sections 1925, 1926 and 1927 of this code.
§ 1951. Covenants in grants.] The detriment caused by the breach of

a covenant of seizin, of right to convey, of warranty, or of quiet enjoy
ment, in a grant of an estate in real property, is deemed to be:
1. The price paid to the grantor, or if the breach is partial only, such

proportion of the price as the value of the property aftVcted by the breach,
bore, at the time of the grant, to the value of the whole property.
2. Interest thereon for the time during which the grantee derived no

benefit from the property, not exceeding six years; and,
3. Any expenses properly incurred by the covenantee in defending his

possession.
§ 1952. Incumbrances.] The detriment caused by the breach of a cove

nant against incumbrances in a grant of an estate in real property, is
deemed to be the amount which has been actually expended by the cove
nantee in extinguishing either the principal or interest thereof; not
exceeding in the former case a proportion of the price paid to the grantor,
equivalent to the relative value, at the time of the grant, of the property
affected by the breach, as compared with the whole; or, in the latter case,
interest on a like amount.
§ 1953. Agreement to convey.] The detriment caused by the breach of

an agreement to convey an estate in real property, is deemed to be the
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price paid, and the expenses properly incurred in examining the title and
preparing the necessary papers, with interest thereon; but adding thereto,
in case of bad faith, the difference between the price agreed to be paid, and
the value of the estate agreed to be conveyed, at the time of the breach,
and the expenses properly incurred in preparing to enter upon the land.
§ 1954. Same of hut.] The detriment caused by the breach of an agree

ment to purchase an estate in real property, is deemed to be the excess, if
any, of the amount which would have been due to the seller under the
contract, over the value of the property to him.
§ 1955. Delivery of personality.] The detriment caused by the breach

of a seller's agreement to delivery personal property, the price of which
has not been fully paid in advance, is deemed to be the excess, if any, of
the value of the property to the buyer, over the amount which would have
been due to the seller under the contract, if it had been fulfilled.
§ 1956. Same.] The detriment caused by the breach of a seller's agree

ment to deliver personal property, the price of which has been fully paid
to him in advance, is deemed to be the same as in case of a wrongful con
version.

§ 1957. Agreement to accept and pay.] The detriment caused by the
breach of a buyer's agreement to accept and pay for personal property,
the title to which is vested in him, is deemed to be the contract price.
§ 1958. To buy personalty.^ The detriment caused by the breach of a

buyer's agreement to accept and pay for personal property, the title to
which is not vested in him is deemed to be:
1. If the property has been resold, pursuant to section 1804, the excess,

if any, of the amount due from the buyer, under the contract, over the net
proceeds of the resale; or,
2. If the property has not been resold in the manner prescribed by sec

tion 1804, the excess, if any, of the amount due from the buyer, under the
contract, over the value to the seller, together with the excess, if any, of
the expenses properly incurred in carrying the property to market, over
those which would have been incurred for the carriage thereof, if the buyer
had accepted it.

§ 1959. Breach ok warranty to title ] The detriment caused by the
breach of a warranty of the title of personal property sold, is deemed to
be the value thereof to the buyer, when he is deprived of its possession,
together with any costs which he has become liable to pay, in an action
brought for the property by the true owner.
§ 1960. As to quality.] The detriment caused by the breach of a war

ranty of the quality of personal property, is deemed to be the excess, if
any, of the value which the property would have had, at the time to which
the warranty referred, if it had been complied with, over its actual value
at that time.
§ 1961. Fitness.] The detriment caused by the breach of a warranty of

the fitness of an article of personal property for a particular purpose, is
deemed to be that which is defined by the last section, -together with a
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fair compensation for the loss incurred by an effort in good faith to use
it for such purpose.
§ 1962. By cakrikr to accept.] The detriment caused by the breach of

a carrier's obligation to accept freight, messages or passengers, is deemed
to be the difference between the amount which he had a right to charge
for the carriage, and the amount it would be necessary to pay for the
same service, when it ought to be performed.
§ 19(33. To deliver.] The detriment caused by the breach of a carriers

obligation to deliver freight, where he has not converted it to his own use,
is deemed to be the value thereof, at the place and on the day at which it
should have been delivered, deducting the freightage to which he would
have been entitled, if lie had completed the delivery.
§ 1964. Delay by carrier.] The detriment caused by a carrier's delay

in the delivery of freight, is deemed to be the depreciation in the intrinsic
value of the freight during the delay, and also the depreciation, if any,
in the market value thereof, otherwise than by reason of a depreciation in
its intrinsic value, at the place where it ought to have been delivered, and
between the day at which it ought to have been delivered and the day of
its actual delivery.
§ 1965. By agent of authority.] The detriment caused by the breach of

a warranty of an agent's authority, is deemed to be the amount which
. could have been recovered and collected froiu. his principal if the warranty
had been complied with, and the reasonable expenses of legal proceedings
taken, in good faith, to enforce the act of the agent against his principal.
§ 1966. Oe marriage.] The damages for the breach of a promise of

marriage rest in the sound discretion of the jury.

CHAPTER II.

DAMAGES FOK WKOXGS.

§ 1967. Proximate detriment.] For the breach of an obligation not
arising from contract, the measure of damages, except where otherwise
expressly provided by this code, is the amount which will compensate for
all the detriment proximately caused thereby, whether it could have been
anticipated or not.
§ 1968. Wrongful occupation.] The detriment caused by the wrongful

occupation of real property, in cases not embraced in sections 1969, 1975,
1976 and 1977, is deemed to be the value of the use of the property for the
time of such occupation, not exceeding six years next preceding the com
mencement of the action or proceeding to enforce the right to damages,
and the costs, if any, of recovering the possession.
§ 1969. Detainer by trustee.] For willfully holding over real property

by a person who entered upon the same, as guardian or trustee for an in.
fant, or by right of an estate terminable with any life or lives, after the
termination of the trust or particular estate, without the consent of the
party immediately entitled after such termination, the measure of damages
is the value of the profits received during such holding over.
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£ 1970. Conversion of personalty.] The detriment caused by the vvrong^V^*>«- $c

fill conversion of personal property is presumed to be: /''^'sfZ
One— The value of the property at the time of the conversion, with the/ 3 '<J}\'

interest from that time; and, ^/-S. 3 *>^

Two—A fair compensation for the time and money properly expended •<- {. %,

in pursuit of the property. , /.,j ,,,,. -

'"'

§ 1971. Same—presumption.] The presumption declared by the last sec
tion cannot be repelled, in favor of one whose possession was wrongful
from the beginning, by his subsequent application of the property to the
benefit of the owner, without his consent.
§ 1972. Damages to lienor.] One having a mere lien on personal prop

erty, cannot recover greater damages for its conversion, from one having a
right thereto superior to his, after his lien is discharged, than the amount
secured by the lien, and the compensation allowed by section 1070 for loss
of time and expenses.
§ 1973. For seduction.] The damages for seduction rest in the sound

discretion of the jury.
£ 1974. Exemplary damages.] For wrongful injuries to animals, being

subjects of property, committed willfully, or by gross negligence, in disre
gard of humanity, exemplary damages may be given.

ARTICLE III.—Penal damages.
§1975. Double rent.] For the failure of a tenant to give up the prem

ises held by him, when he has given notice of his intention to do so, the
measure of damages is double the rent which he ought otherwise to pay.
§ 197G. For willful holding over.] For willfully holding over real

property, by a tenant after the end of his term, and after notice to quit
has been duly given, and demand of possession made, the measure of
damages is double the yearly value of the property, for the time of with
holding, in addition to compensation for the detriment occasioned
thereby.
j 1977. For forciule exclusion.] For forcibly ejecting or excluding a

person from the possession of real property, the measure of damages is
three times such a sum as would compensate for the detriment caused to
him by the act complained of.

§ 1978. Injuries to timber.] For wrongful injuries to timber, tiees or
underwood upon the land of another, or removal thereof, the measure of
damages is three times such a sum as would compensate for the actual
detriment, except where the trespass was casual and involuntary, or com
mitted under the belief that t&3 land belonged to the trespasser, or where
the wood was taken by the authority of highway officers for the purposes
of a highway; in which cases the damages are a sum equal to the actual
detriment.

ARTICLE IV.—General provisions.
§1979. Rule of value to seller.] In estimating damages, the value of

property, to a seller thereof, is deemed to be the price which he could have
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obtained therefor in the market nearest to the place at which it should
have been accepted by the buyer, and at such time after the breach of the
contract as would have sufficed, with reasonable diligence, for the seller to
effect a resale.
§ 1980. Value of equivalent.] In estimating damages, except as pro

vided by sections 1981 and 1982, the value of property, to a buyer or own
er thereof, deprived of its possession, is deemed to be the price at which
he might have bought an equivalent thing, in the market nearest to the
place where the property ought to have been put into his possession, and
at such time after the breach of duty upon which his right to damages is
founded as would suffice, with reasonable diligence, for him to make such
a purchase.
§ 1981. Peculiar value.] Where certain property has a peculiar value

to a person recovering damages for deprivation thereof, or injury thereto,
that may be deemed to be its value against one who had notice thereof
before incurring a liability to damages in respect thereof, or against a
willful wrongdoer.
§ 1982. Title papers.] For the purpose of estimating damages the

value of an instrument in writing is presumed to be equal to that of the
property to which it entitles its owner.

§ 1983. Explanation.] The damages prescribed by this chapter are ex
clusive of exemplary damages and interest, except where those are ex
pressly mentioned.

1 1984. Limitation.] Notwithstanding the provisions of this chapierr
no person can recover a greater amount in damages for the breach of an
obligation, than he could have gained by the full performance thereof on
both sides, except in the cases specified in the articles on exemplary dam
ages and penal damages, and in section 1966, 1973 and 1974.

§ 1985. Damages must be reasonable.] Damages must, in all cases, be
reasonable, and where an obligation of any kind appears to create a
right to unconscionable and grossly oppressive damages, contrary to
substantial justice, no more than reasonable damages can be recovered.
§ 1986. Nominal Damages.] When a breach of duty has caused no ap

preciable detriment to the party affected, he may yet recover nominal
damages.
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TITLE III.
SPECIFIC AND PREVENTIVE RELIEF.
Chapter I. General Principles.

II. Specific Relief.
III. Preventive Relief.
CHAPTER I.

GENERAL PRINCIPLES.

§ 1987. Certain relief—when.] Specific or preventive relief may be
given in the cases specified in this title, and in no others.

g 1988. Methods of giving specific relief.] Specific relief is given:
1. By taking possession of a thing, and delivering it to a claimant.
2. By compelling a party himself to do that which ought to be done; or,
3. By declaring and determining the rights of parties, otherwise than

by an award of damages.
§ 1989. Same—preventive.] Preventive relief is given by prohibiting a

party from doing that which ought not to be done.
§ 1990. Limitation.] Neither specific nor preventive relief can be granted

to enforce a penal law, except in a case of nuisance, nor to enforce a pen
alty or forfeiture in any case.

CHAPTER II.

SPECIAL RELIEF.
Article I. Possession of Real Property.

II. Possession of Personal Property.
IIL Specific Performance of Obligations.
IV. Revision of Contracts.
V. Rescission of Contracts.
VI. Cancellation of Instruments.

ARTICLE I.—Possession of real property.
§ 1991. How enforced.] A person entitled to specific real property, by

reason either of a perfected title, or of a claim to title which ought to be
perfected, may recover the same in the manner prescribed by the code of
civil procedure, either by a judgment for its possession, to be executed by
the sheriff, or by a judgment requiring the other party to perfect the title,
and to deliver possession of the property.

ARTICLE II.—Possession of personal property.

§ 1992. Judgment of recovery.] A person entitled to the immediate
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possession of specific personal property may recover the same in the
manner provided by the code of civil procedure.
§ 1993. Specific delivery.] Any person having the possession or con

trol of a particular article of persoual property, of which he is not the
owner, may be compelled specifically to deliver it to the person entitled to
its immediate possession.

ARTICLE 111.—Specific performance of obligations.
§ 1994. May be compelled.] Except as otherwise provided in this arti

cle, the specific performance of an obligation may be compelled.
§ 1995. Remedy mutual.] Neither party to an obligation can be com

pelled specifically to perform it, unless the other party thereto has per
formed, or is compellable specifically to perforin, everything to which the
former is entitled under the same obligation, either completely or nearly
so, together with full compensation for any want of entire performance.

§ 1996. Different presumptions.] It is to be presumed that the breach
of an agreement to transfer real property cannot be adequately relieved
by pecuniary compensation, and that the breach of an agreement to
transfer personal property can be thus relieved.

§ 1997. When only one signed.] A party, who has signed a written
contract may be compelled specifically to perforin it, though the other
party has not signed it, if the latter has performed, or offers to perform it

on his part, and the case is otherwise proper for enforcing specific per
formance.

£ 1998. Performance instead of damages.] A contract otherwise proper
to be specifically enforced, may be thus enforced, though a penalty is im
posed, or the damages are liquidated for its breach, and the party in de
fault is willing to pay the same.

£ 1999. Not enforceable.] The following obligations cannot be speci
fically enforced:

1. An obligation to render personal service.
2. An obligation to employ another in personal service.
3. An agreement to submit a controversy to arbitration.
4. An agreement to perform an act which the party has not power law

fully to perform when required to do so.
5. An agreement to procure the act or conseut of the wife of the con

tracting party, or of any other third person; or,
6. An agreement, the terms of which are not sufficiently certain to make

the precise act which is to be done clearly ascertainable.
§2000. Not against party. [ Specific performance cannot be enforced

against a party to a contract, in any of the following cases:
1. If he has not received an adequate consideration for the contract.
2. If it is not, as to him, just and reasonable.
3. If his assent was obtained by the misrepresentation, concealment,

circumvention, or unfair practice of any party to whom performance
would become due under the contract, or by any promise of such party
which has not been substantially fulfilled: or,
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4. If his assent was given under the influence of mistake, misapprehen
sion, or surprise, except that where the contract provides for compensation
in case of mistake, a mistake within the scope of such provision may be
compensated for, and the contract specifically enforced in other respects, if
proper to be so enforced.
§ 2001. Nor in favor of party.] Specific performance cannot be enforced

in favor of a party who has not fully and fairly performed all the condi
tions precedent on his part to the obligation of the other party, except
where his failure to perform is only partial, and either entirely immaterial
or capable of being fully compensated; in which case specific performance
may be compelled, upon full compensation being made for the default.
§ 2002. Not if title fails.] An agreement for the sale of property can

not be specifically enforced in favor of a seller who cannot give to the buyer
a title free from reasonable doubt.
§ 2003. Against subsequent holder.] Whenever an obligation in respect

to real property would be specifically enforced against a particular per
son, it may be in like manner enforced against any other person claiming
under him by a title created subsequently to the obligation, except a pur
chaser or incumbrancer in good faith and for value, and except, also, that
any snch person may exonerate himself by conveying all his estate to the
person entitled to enforce the obligation.

ARTICLE IV.—Revision of contracts.
£ 2004. For mistake or fraud.] When through fraud, or a mutual mistake

of the parties, or a mistake of one party, which the other at the time knew
or suspected, a written contract does not truly express the intention of
the parties, it may be revised on the application of a party aggrieved, so
as to express that intention, so far as it can be done without prejudice to
rights acquired by third persons, in good faith, and for value.

£ 3005. Intention presumed.] For the purpose of revising a contract, it
must be presumed that all the parties thereto intended to make an equit
able and conscientious agreement.
§ 200G. Substance not language.] In revising a written instrument, the

court may inquire what the instrument was intended to mean, and what
were intended to be its legal consequences, and is not confined to the in
quiry what the language ot the instrument was intended to be.
§ 2007. Order of actions.] A contract may be first revised and then

specifically enforced.

ARTICLE V.—Rescission of contracts.
$J 2008. When rescission adjudged.] The rescission of a written contract

may be adjudged on the application of a party aggrieved:
1. In any of the cases mentioned in section 905 ; or,
2. Where the contract is unlawful, for causes not apparent upon its face,

and the parties were not equally in fault; or,
3. When the public interest will be prejudiced by permitting it to stand.
§ 2009. Not for mere mistake.] Rescission cannot be adjudged for mere
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mistake, unless the party against whom it is adjudged can be restored to
substantially the same position as if the contract had not been made.
§ 2010. Compensation.] On adjudging the rescission of a contract the

court may require the party to whom such relief is granted to make any
compensation to the other which justice may require.

ARTICLE VI.—Cancellation of instruments.
§ 2011. WnEN to he adjudged.] A written instrument, in respect to

which there is a reasonable apprehension that if left outstanding it may
cause serious injury to a person against whom it is void or voidable, may
upon his application, be so adjudged and ordered to be delivered up or
cancelled.
§ 2012. Construction.] An instrument, the validity of which is appa

rent upon its face, or upon the face of another instrument which is neces
sary to the use of the former in evidence, is not to be deemed capable of
causing injury within the provisions of the last section.
§ 2013. Part cancellation.] Where an instrument is evidence of differ

ent rights or obligations, it may be canceled in part, and allowed to
stand for the residue.

CHAPTER III.
PREVENTIVE relief.

§ 2014. By injunction.] Preventive relief is granted by injunction, pro
visional or final.
§ 2015. How regulated.] Provisional injunctions are regulated by the

code of civil procedure.
§ 2016. When injunction allowed.] Except where otherwise provided

by this title, a final injunction may be granted to prevent the breach of an
obligation existing in favor of the applicant:
1. Where pecuniary compensation would not afford adequate relief.
2. Where it would be extremely difficult to ascertain the amount of

compensation which would afford adequate relief.
3. Where the restraint is necessary to prevent a multiplicity of judi

cial proceedings; or,
4. Where the obligation arises from a trust.
§ 2017. When not granted.] An injunction cannot be granted:
One—To stay a judicial proceeding pending at the commencement of

the action in which the injunction is demanded, unless such restraint is
necessary to prevent a multiplicity of such proceedings.
Two—To stay proceedings in a court of the United States.
Three—To stay proceedings in a state upon a judgment of a court of

that state.
Four—To prevent the execution of a public statute, by officers of the

law, for the public benefit.
Five—To prevent the breach of a contract, the performance of which

would not be specifically enforced.
Six—To prevent the exercise of a public or private office, in a lawful

manner, by the person in possession.
Seven—To prevent a legislative act by a municipal corporation.
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Part 2,

SPECIAL RELATIONS OF DEBTOR AND CREDITOR.
*

Title I. General Principles.
II. Fraudulent Instruments and Transfers.
III. Assignments for the Benefit of Creditors.

TITLE I.
GENERAL PRINCIPLES.

§ 2018. Debtor defined.] A debtor, within the meaning of this title, is
one who, by reason of an existing obligation, is or may become liable to
pay money to another, whether such liability is certain or contingent.
§ 2019. Creditor.] A creditor, within the meaning of this title, is one

in whose favor an obligation exists, by reason of which he is, or may be
come, entitled to the payment of money.

§ 2020. Fraud only invalidates.] In the absence of fraud, every con
tract of a debtor is valid against all his creditors, existing or subsequent,
who have not acquired a lien on the property affected by such contract.

§ 2021. Preferred creditors.] A debtor may pay one creditor in pref
erence to another, or may give to one creditor security for the payment of
his demand, in preference to another.

$j 2022. Alternative right to funds.] Where a creditor is entitled to
resort to each of several funds for the satisfaction of his claim, and another
person has an interest in, or is entitled as a creditor to resort to, some but
not all of them, the latter may require the former to seek satisfaction from
those funds to which the latter has no such claim, so far as it can be done
without impairing the right of the former to complete satisfaction, and
without doing injustice to third persons.
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TITLE II.
.'/)' C^L V- FRAUDULENT INSTRUMENTS AND TRANSFERS.

'*-* „,*"» -v \y § 2023. With intent to defraud.] Every transfer of property or charge
thereon made, every obligation incurred, and every judicial proceeding

£<t» taken, with intent to delay or defraud any creditor or other person of his
►V'^j>x demands, is void against all creditors of the debtor, and their successors
' V .. • in interest, and against any persons upon whom the estate of the debtor
P^ devolves in trust for the benefit of others than the debtor. ■

§ 2024. Conclusive presumition.] Every transfer of personal property
other than a thing in action, or a ship or cargo at sea, or in a foreign port,
and every lien thereon, other than a mortgage, whan allowed by law, and
a contract of bottomry or respondentia, is conclusively presumed, if made
by a person having at the time the possession or control of the property,
and not accompanied by an immediate delivery, and followed by an actual
and continued change of possession of the things transferred, to be fraudu
lent and therefore void, against those who are his creditors while he
remains in possession, and the successors in interest of such creditors, and
against any person on whom his estate devolves in trust for the benefit of
others than himself, and against purchasers or incumbrancers in good
faith subsequent to the transfer.
§ 2025. Fraud, now avoided.] A creditor can avoid the act or obligation

of his debtor, for fraud, only where the fraud obstructs the inforcement, by
legal process, of his right to take the property affected by the transfer or
obligation.

4i 2026. Question ok fact, not law.] In all cases arising under section
670, or under the provisions of this title, except as otherwise provided in
section 2024, the question of fraudulent intent is one of fact and not of
law; nor can any transfer or charge be adjudged fraudulent solely on the
ground that it was not made for a valuable consideration.
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TITLE III.
ASSIGNMENTS FOK THE BENEFIT OK CREDITORS.

§ 2027. When allowable.] An insolvent debtor may, in good faith,
execute an assignment of property to one or more assignees, in trust
towards the satisfaction of his creditors, in conformity to the provisions
of. this title; subject, however, to the provisions of this code relative to
trusts and to fraudulent transfers, and to the restrictions imposed by law
upon assignments by special partnerships, by corporations or by other
specific classes of persons: Provided, moreover, That such assignment shall
not be valid if it be upon, or contain any trust or condition by which any
creditor is to receive a preference or priority over any other creditor; but
in such case the property of the insolvent shall become a trust fund to be
administered in equity, in the district court, and shall inure to the benefit
of all the creditors in proportion to their respective claims or demands.
§ 2028. Insolvency defined.] A debtor is insolvent, within the meaning

of this title, when he is unable to pay his debts from his own means, as
they become due.

§ 2029. What may provide.] An assignment for the benefit of creditors
may provide for any subsisting liability of the assignor which he might
lawfully pay, whether absolute or contingent.
§ 2030. Void in certain cases.] An assignment for the benefit of cred

itors is void against any creditor of the assignor not assenting thereto, in
the following cases:
One— If it tend to coerce any creditor to release or compromise [his de

mand.
Two —If it provide for the payment of any claim known to the assignor

to be false or fraudulent; or for the payment of more upon any claim
than is known to be justly due from the assignor.
Three—If it reserve any interest in the assigned property, or in any part

thereof, to the assignor, or for his benefit, before all his existing debts are
paid, other than property exempt by law from execution.
Four— If it confer upon the assignee any power which, if exercised,

might prevent or delay the immediate conversion of the assigned property
to the purposes of the trust.
Five—If it exempt him from liability for neglect of duty or misconduct.
§ 2031. How executed.] An assignment for the benefit of creditors must

be in writing, subscribed by the assignor, or by his agent thereto author
ized by writing. It must be acknowledged, or proved and certified, in the
mode prescribed by the chapter on recording transfers of real property,
and recorded as required by sections 2036 and 2037.

§ 2032. Void unless so made.] Unless the provisions of the last section
are complied with, an assignment for the benefit of creditors is void
against every creditor of the assignor not assenting thereto.

—32
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§ 2033. Rights of assignee.] An assignee for the benefit of creditors is
not to be regarded as a purchaser for value, and has no greater rights than
his assignor had, in respect to things in action transferred by the assign
ment.

§ 2034. Inventory required.] Within twenty days after an assignment
is made for the benefit of creditors, the assignor must make and file in the
manner prescribed by section 1938, a full and true inventory, showing:
J. All the creditors of the assignor.
2. The place of residence of each creditor if known to the assignor, or

if not known, that fact must be stated,
3. The sum owing to each creditor, and the nature of each debt or lia

bility, whether arising on written security, account or otherwise.
4. The true consideration of the liability in each case, and the place

where it arose.
o. Every existing judgment, mortgage, or other security for the pay

ment of any debt or liability of the assignor.
G. All property of the assignor at the date of the assignment which is

exempt by law from execution; and,
7. All the assignor's property at the date of the assignment, both real

and personal, of every kind not so exempt, and the incumbrances exist
ing thereon, and all vouchers and securities relating thereto, and the value
of such property according to the best knowledge of the assignor.
§ 2035. Verification of same.] An affidavit must be made by every per

son executing an assignment for the benefit of creditors, to be annexed to
and filed with the inventory mentioned in the last section, to the effect
that the same is in all respects just and true, according to the best of such
assignor's knowledge and belief.
§ 2036. Record and filing.] An assignment for the benefit of creditors

must be recorded, and the inventory required by section 2034 filed with
the register of deeds of the county in which the assignor resided at the
date of the assignment; or, if he did not then reside in this territory, with
the like officer of the county in which his principal place of business was
then situated; or if he had not then a residence or place of business in
this territory, with the like officer of the county in which the principal
part of the assigned property was then situated.
§ 2037. Same.] If an assignment for the benefit of creditors is executed

by more than one assignor, it must be recorded, and a copy of the inven
tory required by section 2034 must be filed with the register of deeds of
every county in which any of the assignors resided at its date, or in
which any of them, not then residing in this territory, had then a pkice of
business.
§ 2038. Record within twenty days.] An assignment for the benefit of

creditors is void against creditors of the assignor, and against purchasers
and incumbrancers in good faith and for value if the assignment is not
recorded, and the inventory required by section 2034 filed, pursuant to sec
tion 203G, within twenty days after the date of the assignment.
§ 2039. Real property.] Where an assignment for the benefit of credi
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tors embraces real property, it is subject to the provisions of article IV of
tbe chapter on recording transfers, as well as to those of this title.
§ 2040. Bond of assignee.] Within thirty days after the date of an as

signment for the benefit of creditors, the assignee must enter into a bond
to this territory in double the amount of the value of the property
assigned, with sufficient sureties, to be approved by the judge of the dis
trict court of the county in which the original inventory is filed, and con
ditioned for the faithful discharge of the trust, and the due accounting for
all moneys received by the assignee, which bond must be filed in the same
office with the original inventory.
§2041. When authority begins.] Until the inventory and affidavit re

quired by sections 2034 and 2035 have been made, and the assignment has
been duly recorded, and the inventory filed, and the assignee has given a
bond as required by the last section, an, assignee for the benefit of creditors
has no authority to dispose of the estate or convert it to the purposes of
the trust.

g 2042. When assignee to account.] After six months from the date of
an assignment for the benefit of creditors, the assignee may be required,
on complaint of any creditor, to account before tbe district court of the
county where the accompanying inventory was filed, in the manner pre
scribed by the code of civil procedure.
§ 2043. Property exempt.] Property exempt from execution, and insur

ances upon the life of the assignor, do not pass to the assignee by a gen
eral assignment for the benefit of creditors, unless the instrument specially
mentions them, and declares an intention that they should pass thereby.

g 2044. Compensation.] In the absence of any provision in the assign
ment to the contrary, an assignee for the benefit of creditors is entitled to
the same commissions as are allowed by law to executors and guardians,
but the assignment cannot grant more, and may restrict the commissions
to a less amount, or deny them altogether.
§ 204S. Good faith protects assignee.] An assignee for the benefit of

creditors is not to be held liable for his acts done in good faith in the exe
cution of the trust, merely for the reason that the assignment is afterward
adjudged void.

^ 2046. Cannot be canceled.] An assignment for the benefit of cred
itors, which has been executed and recorded so as to transfer the property
to the assignee, cannot afterwards be canceled or modified by the parties
thereto, without the consent of every creditor affected thereby.
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Part 3.

NUISANCE.
Title I. General Principles.

II. Public Nuisances.
III. Private Nuisances.

TITLE I.
GENERAL PRINCIPLES.

§ 2047. Nuisances defined.] A nuisance consists in unlawfully doing
an act, or omitting to perform a duty, which act or omission either:
1. Annoys, injures or endangers the comfort, repose, health or safety of

others; or,
2. Offends decency, or,
3. Unlawfully interferes with, obstructs or tends to obstruct, or renders

dangerous for passage, any lake or navigable river, bay, stream, canal or
basin, or any public park, square, street or highway, or,
4. In any way renders other persons insecure in life, or in the use of

property.
§ 2048. Public nuisance.] A public nuisance is one which affects at the

same time an entire community or neighborhood, or any considerable
number of persons, although the extent of the annoyance or damage in
flicted upon individuals may be unequal.
§ 2049. Private.] Every nuisance not included in the definition of the

last section, is private.
§ 2050. Statute authority.] Nothing which is done or maintained un

der the express authority of a statute can be deemed a nuisance.
§ 2051. Successive owners.] Every successive owner of property who

neglects to abate a continuing nuisance upon, or in the use of, such property,
created by a former owner, is liable therefor in the same manner as the
one who first created it.

§ 2052. Damages.] The abatement of a nuisance does not prejudice the
right of any person to recover damages for its past existence.
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TITLE II.
PUBLIC NUISANCES.

§ 2053. Time does not legalize.] No lapse of time can legalize a public
nuisance, amounting to an actual obstruction of public right.
§2054. Remedies.] The remedies against a public nuisance are:
1. Indictment.
2. A civil action; or,
3. Abatement.
§ 2055. By indictment.] The remedy by indictment is regulated by the

penal code and the code of criminal procedure.
§ 2056. By action.] A private person may maintain an action for a

public nuisance if it is specially injurious to himself, but not otherwise.
§ 2057. How abated.] A public nuisance may be abated by any pub

lic body or officer authorized thereto by law.
§ 2058. Same.] Any person may abate a public nuisance which is spe

cially injurious to him, by removing, or, if necessary, destroying the
thing which constitutes the same, without committing a breach of the
peace, or doing unnecessary injury.

TITLE III.
PRIVATE NUISANCES.

§ 2059. Remedies against.] The remedies against a private nuisance
are:
1. A civil action; or,
2. Abatement.
§ 2060. How person may abate.] A person injured by a private nuisance

may abate it by removing, or, if necessary, destroying the thing which
constitutes the nuisance, without committing a breach of the peace, or
doing unnecessary injury.
§2061. When notice of required.] Where a private nuisance results

from a mere omission of the wrongdoer, and cannot be abated without
entering upon his land, reasonable notice must be given to him before
entering to abate it.
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Part 4.
MAXIMS OF JURISPRUDENCE.

§2002. How to be used and applied.] The maxims of jurisprudence
hereinafter set forth, are intended not to qualify any of the foregoing pro
visions of this code, but to aid in their just application.
§ 2003. When the reason of a rule ceases, so should the rule itself.
§ 2004. Where the reason is the same, the rule should be the same.
£ 2065. One must not change his purpose to the injury of another.
§ 2006. Any one may waive the advantage of a law intended solely for

his benefit. But a law established for a public reason cannot be contra
vened by a private agreement.
§ 2007. One must so use his own rights as not to infringe upon the

rights of another.
£ 2068. He who consents to an act is not wronged by it.
^ 20C9. Acquiescence in error takes away the right of objecting to it.
§ 2070. No one can take advantage of his own wrong.
§ 2071. He who has fraudulently dispossessed himself of a thing, may

be treated as if he still had possession.
§ 2072. He who can and does not forbid that which is done on his be

half, is deemed to have bidden it.
§ 2073. No one should suffer by the act of another.
j5 2074. He who takes the benefit must bear the burden.
§ 2075. One who grants a thing is presumed to grant also whatever is

essential to its use.
£ 2070. For every wrong there is a remedy.
§ 2077. Between those who are equally in the right, or equally in the

wrong, the law does not interpose.
^'2078. Between rights otherwise equal, the earliest is preferred.
§ 2079. No man is responsible for that which no man can control.
§ 2080. The law helps the vigilant before those who sleep on their

rights.
£ 2081. The law respects form less than substance.
§ 2082. That which ought to have been done is to be regarded as done,

in favor of him to whom, and against him from whom, performance
is due.
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§ 20S3. That which does not appear to exist is to be regarded as if it
did not exist.
§ 2084. The law never requires impossibilities.
§ 2085. The law neither does nor requires idle acts.
§ 2086. The law disregards trifles.
§ 2087. Particular expressions qualify those which are general.
§ 2088. Contemporaneous exposition is in general the best.
§ 2089. The greater contains the less.
§ 2090. Superfluity does not vitiate.
§ 2091. That is certain which can be made certain.
§ 2092. Time does not confirm a void act.
§ 2093. The incident follows the principal, not the principal the incident.
£ 2094. An interpretation which gives effect is preferred to one which

makes void.
§ 2095. Interpretation must be reasonable.

§ 2090. Where one of two innocent persons must suffer by the act of a
third, he by whose negligence it happened must be the sufferer.
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Part 5.

DEFINITION AND GENERAL PROVISIONS.
§ 2097. Meaning of words.] Words used in any statute are to be under

stood in their ordinary sense, except when a contrary intention plainly
appears, and except also that the words hereinafter explained are to be
understood as thus explained.
§2098. Statutory meaning.] Whenever the meaning of a word or

phrase is defined in any statute, such definition is applicable to the same
word or phrase wherever it occurs, except where a contrary intention
plainly appears.
§ 2099. Degrees of cake.] There are three degrees of care and of dili

gence mentioned in this code, namely, slight, ordinary and great. The
latter include the former.
§ 2100. Degrees defined.] Slight care or diligence is such as persons of

ordinary prudence usuallj7 exercise about their own affairs of slight im
portance; ordinary care or diligence is such as they usually exercise about
their own affairs of ordinary importance; and great care or diligence is
such as they usually exercise about their own affairs of great importance.
§2101.. Degrees of negligence.] There are three degrees of negligence

mentioned in this code, namely, slight, ordinary and gross. The latter
include the former.
§ 2102. Degrees defined.] Slight negligence consists in the want of great

care and diligence: ordinary negligence, in the want of ordinary care and
diligence; and gtoss negligence, in the want of slight care and diligence.
§ 2103. Children.] The term children includes children by birth and

by adoption.
§ 2104. Debtor and creditor.] Except as defined and used in part 2 of

this division, and in sections 201S and 2019, every one who owes to another
the performance of an obligation is called a debtor, and the one to whom
he owes it, is called a creditor.
§ 2105. Good faith.] Good faith consists in an honest intention to ab

stain from taking any unconscientious advantage of another, even through
the forms or technicalities of law, together with an absence of all infor
mation or belief of facts which would render the transaction unconscien
tious.
§ 2106. Notice classed.] Notice is either actual or constructive.
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§2107. Actual.] Actual notice consists in express information of a
fact.
§ 2108. Constructive.] Constructive notice is notice imputed by the law

to a person not having actual notice.
§ 2109. Presumption of.] Every person who has actual notice of cir

cumstances sufficient to put a prudent man upon inquiry as to a particular
fact, and who omits to make such inquiry with reasonable diligence, is
deemed to have constructive notice of the fact itself.
§ 2110. False notice.] A notice which is false when given, is not made

valid by the subsequent happening of the event.
§ 2111. Paver.] The word " paper," means any flexible material upon

which it is usual to write.
§ 2112. Person includes corporation.] The word " person," except when

used by way of contrast, includes not only human beings, but bodies
politic or corporate.
§2118. Several.] The word "several," in relation to number, means

two or more.
§ 2114. Third persons.] The words " third persons," include all who are

not parties to the obligation or transaction concerning which the phrase is
used.

§ 2115. Holidays.] Holidays are, every Sunday, the first day of Janu
ary, the twenty-second day of February, the fourth day of July, the
twenty-fifth day of December, every day on which an election is held
throughout the territory, and every day appointed by the president of the
United States, or by the governor of this territory, for a public fast, thanks
giving, or holiday.
§2116. Additional day.] If the first of January, the twenty-second of ~

February, the fourth of July, or the twenty-fifth of December, falls upon
a Sunday, the Monday following is a holiday.
§ 2117. Business days.] All other days than those mentioned in the last

two sections, are to be deemed business days, for all purposes.
§ 2118. Next business day.] Whenever any act of a secular nature,

other than a work of necessity, or mercy, is appointed by law or
contract to be performed upon a particular day, which day falls upon a
holiday, such act may be performed upon the next business day, with the
same effect as if it had been performed upon the day appointed.
§2119. Usage.] Usage, is a reasonable and lawful public custom con

cerning transactions of the same nature as those which are to be affected
thereby, existing at the place where the obligation is to be performed, and
either known to the parties, or so well established, general and uniform,
that they must be presumed to have acted with reference thereto.
§ 2120. Customary.] The words " usual," and " customary," mean " ac

cording to usage."
§2121. Value.] A valuable consideration, is a thing of value parted

with, or a new obligation assumed, at the time of obtaining a thing, which
is a substantial compensation for that which is obtained thereby. It is
also called simply " value."
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§2122. Verdict.] The word " verdict," includes not only the verdict of
a jury, but also the finding upon the facts, of a judge, or of a referee ap
pointed to determine the issues in a cause.

§2123. Time.] The word "year," means a calendar year, and
" month," a calendar month. Fractions of a year are to be computed by
the number of months, thus: half a year is six months. Fractions of a
day are to be disregarded in computations which include more than one
day, and involve no questions of priority.
§ 2124. Gender.] Words used in the masculine gender, include the

feminine and neuter.
§ 2125. Number.] Words used in the singular number include the plu

ral, and the plural the singular, except where a contrary intention plainly
appears.
§ 2120. Other definitions.] Words used in the present tense include

future as well as the present; the word "oath" includes "affirmation;""
and every mode of oral statement under oath or affirmation is embraced
by the term " testify," and every written one in the term "depose;" " sig
nature" or " subscription " includes mark, when the person cannot write,
his name being written near it, and written by a person who writes his-
own name as a witness. The following words also have the signification
attached to them in this section, unless otherwise apparent from the context;
One—The word "property" includes property, real and personal.
Two—The words " real property " are co-extensive with lands, tenements

and hereditaments-
Three—The words " personal property " include money, goods, chattels,

things in action and evidences of debt.
Four—The word "will" includes codicils.
§2127. Interest.] The words "compound interest" mean interest

added to the principal as the former becomes due, and thereafter made to
bear interest.
§ 2128. Writing and printing.] Thewords "writing" and "written," in

clude '"printing" and " printed," except in the case of signatures, and where
the words are used by way of contrast to printing. Writing may be made
in any manner, except that when a person entitled to require the execu
tion of a writing demands that it be made with ink, it must be so made.
§ 2129. Code excludes common law.] The rule of the common law, that

statutes in derogation thereof are to be strictly construed, has no applica
tion to this code. This code establishes the law of this territory respect
ing the subjects to which it relates; and its provisions are to be liberally
construed with a view to effect its objects and to promote justice. When
ever this code is cited, enumerated, referred to, or amended, it may be
designated simply as " The Civil Code," adding, when necessan7, the
number of the section.
§ 2130. Impression of seal.] When the seal of a court, public officer, or

person, is required by law to be affixed to any process, commission, pa
per, or instrument, the word " seal " includes an impression of such seal
upon the paper alone, as well as upon wax, or a wafer affixed thereto.
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§ 2131. Majority power.] Words giving a joint authority to three or
more public officers or other persons, are construed as giving such au
thority to a majority of them, unless it is otherwise expressed in the act
giving the authority. „
§ 2132. Repeal does not revive.] Whenever any act of the legislative

assembly is repealed, which repealed a former act, such former act shall
not thereby be revived, unless it shall be expressly so provided. [See sec
tion 12, R. S. of U. S.]
§ 2133. Effect of repeat,.] The repeal of any statute by the legislative

assembly shall not have the effect to release or extinguish any penalty,
forfeiture or liability incurred under such statute, unless the repealing act
shall so expressly provide, and such statute shall be treated as still re
maining in force for the purpose of sustaining any proper action or pros
ecution for the enforcement of such penalty, forfeiture or liability. [See
section 13, R. S. of U. S.]
Approved, February 16, 1877.
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