







































































BEFORE INDICTMENT. CRIMINAL PROCEDURE. 869

‘examined before the grand jury, for the purpose of ascertaining whether
it is consistent with that given by the witness before the court, or to dis-
close the testimony given before them by any person, upon a charge
against him for perjury in giving his testimony, or upon his trial therefor.

§ 198. Juror Nor QuEsTIONED.] A grand juror cannot be questioned for
anything he may say, or any vote he may give in the grand jury, relative
to a matter legally pending before the jury, except for a perjury of which
he may have been guilty in making an accusation or giving testlmony to
his fellow jurors.

CHAPTER 1IV.
PRESENTMENT AND PROCEEDINGS THEREON.

§ 199. PrESENTMENT—HOW FOUND.] A presentment cannot be found with.
out the concurrence of at least twelve grand jurors. When so found it
must be signed by the foreman.

§ 200. How pisroskp oF.] The presentment, when found, must be pre-
sented by the foreman, in presence of the grand jury, to the court, and
must be filed with the elerk.

§ 201. Brnci waArraNT MAY 1ssue.] If the facts stated in the presentment
eonstitute a public oﬁ'ense, triable in the county or subdivision, the court
must direct the clerk to issue a bench warrant for the arrest of the de-
fendant.

§ 202. By cLerk.] The clerk, on the application of the judge or district
attorney, may accordingly, at any time after the order, whether the court
be sitting or not, issue a bench warrant, under his signature and the seal
of the court, into one or more counties, or into any part of the territory.

§203. Fory or warranT.] The bench warrant, upon presentment, must
be substantially in the following form:

County of...

The territory of Dakota. To any sheriff, constable, marshal or policeman in this territory.

A presentment having been made on the .... dayof ...., eighteen ..., to the district court
of the county of .... (or subdivision ....) charging C D with the crime of .... (designating
It generally,) you are therefore commanded forthwith to arrest the above named C D, and take
him before E F, a magistrate of the county of ....; or in case of his absence or inability to
act, before the nearest and most accessible magistrate in .. .. county.

Given under my hand, with the seal of said court affixed, this .... day of ....; A. D. 18..

By order of the court.

[sEaL.] A F, Clerk.

§ 204. Wuerke servep.] The bench warrant may. be served in any county
or part of the territory, and the officer serving it must proceed thereon as
wpon a warrant of arrest on an information, except that when served in
another county or part of the territory it need not be indorsed by a mag-
istrate of that county or part of the territory.

§ 205. ProceepiNgs By MacistraTE.] The magistrate, when the defen-
dant is brought before him, must proceed upon the charges contained in
the presentment, in the same manner as upon a warrant of arrest on an
information.

































































































































012 . CRIMINAL PROCEDURE. MISCELLANEOLU S.

§ 542. Ir Nor cramep 1N six yostns,]  If property stolen or embezzled
be not claimed by the owner before the expiration of six months from the
conviction of a person stealing or embezzling it, the magistrate or other
officer having it in his custody, must, on payment of the necessary ex-
penses incurred in its preservation, deliver it to the county commissioners
to be paid into the county treasury. ‘

§ 543. ReEeckrpr To DEFENDANT AND cLERK.] When money or other prop-
erty is taken from a defenlant, arrested upon a charge of public offense,
the officer taking it must, at the time, give duplicate receipts therefor,
specifying particularly the amount of money or the kind of property ta-
ken. One of which receipts he must deliver to the defendant, and the
other of which he must file with the clerk of the court to which the depo-
sitions and statement must be sent, as provided in section 160.

CHAPTER VIIL

REPRIEVES, COMMUTATIONS AND PARDONS.

§ b44. Re-exacryext.] Chapter XII of article VIII of title XI of the
aforesaid act of January 12, 18G9, said chapter being entitled, ‘“reprieves,
commutations and pardons,” so far as the said chapter is in accordance
with the organic act, and consistent with the provisions of this code, is
hereby revived and re-enacted. The remainder of this chapter is the law
referred to.

§ 646. (Goverxor MaY ¢RaNT.] The governor has power to grant re.
prieves, commutations and pardons, after conviction, for all offenses ex-
cept treason and cases of impeachment, npon such conditions, and with
such restrictions and limitations as he may think proper, subject to the
regulations provided in this chapter.

§ 646. TrrasoN—pury or LEGISLATURE.] He may also suspend the execu-
tion of the sentence.upon a conviction for treason, until the case can be
reported to the legislature, at the next meeting, when the legislature must
either pardon or commute the sentence, *direct the execution thereof, or
grant a further reprieve.

§ 547. Rerorr to LrEGisLATURE.] He must annually communicate to the
legislature, each case of reprieve, commutation or pardon, stating the
name of the convict, the crime of which he was convicted, the sentence and
its date, and the date of the commutation, pardon or reprieve.

§ 548. Rerorr or cases ReQuIrED,] WWhen an application is made to the
governor for a pardon, he may require the presiding judge of the court be
fore which the conviction was had, or the district attorney by whom the
action was prosecuted, to furnish him, without delay, with the statement
of the facts proved onthe trial, and of any other facts having reference to
the propriety of granting the pardon.

§ 549. Nortick To nIsTrICT ATTORNEY.] At least ten days before the gover-
nor acts upon an application for a pardon, written notice of the intention
to apply therefor, signed by the person applying, must be served upon
the district attorney of the county where the conviction was had, and
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proof by affidavit of the service, must be presented by the governor: Pro-
vided, Such application is not signed by such district attorney.

§ 550. Pumricariox or xorice.]  Unless dispensed with by the governor,
a copy of the notice must also be published for thirty days from the first
publication, in the territorial paper, and a paper in the county in which
the conviction was had, nearest the place of conviction.

§ 5561. Parers Finep wrrn secretary,]  VWhen the governor grants a re-
prieve, commutation or pardon, he must, within ten days thereafter, file
all the papers presented to him in relation thereto, in the office of the sec-
retary of the territory, by whom they must be kept as records, open to
public inspection.

CHAPTER IX.

OF BAIL.

§5562. Musr vz apyrrrep, wneN.] Bail, by sufficient sureties, shall be
admitted.upon all arrests in criminal cases where the offense is not pun-
ishable by death, and in such cases it may be taken by any of the persons
or courts authorized by law to arrest and imprison offenders.

§ 553. May, wnex.] Bail, by sufficient sureties, may be admitted upon
all arrests in criminal cases where the punishment may be death, unless
the proof is evident or the presumption great; but in such cases it shall
be taken only by the supreme court or a district court, or by a justice or
Jjudge thereof, who shall exercise their discretion therein, having regard to
the nature and circumstances of the offense, and of the evidence, and to
the usages of law.

§ 664. Arrer cosvicriox—crassen.]  After conviction of an offense not
punishable with death, a defendant who sues out a writ of error for the
revision of a judgment may be admitted to bail:

1. As a matter of right when the writ of error is from a judgment im-
posing a fine only.

2. As a matter of discretion in al¥ other cases.

3955, Quarnrricarion axp avstiFicarioN.] The qualifications of bail are
the same as those in civil cases, and the sureties must in all cases justify

~by affidavits taken before the magistrate, court or judge, that they each
possess those qualifications.

§556. Discuarnae oF DEFENDANT.] Upon the allowance of bail and the
execution of the requisite recognizance, bond or undertaking, to the ter-
ritory, the magistrate, judge or court must, if the defendant is in custody,
make and sign an order for his discharge, upon the delivery of which to
the proper officer the defendant must be discharged.

§6567. Derosit ror pain.] A deposit of the sum of money mentioned
in the order admitting to bail, is equivalent to bail, and upon such de-
posit the defendant must be discharged from custody.

§ 808. ARrEsT BY BAIL.] Any party charged with a criminal offense and
admitted to bail, nay be arrested by his bail at any time before they are
finally discharged, and at any place within the territory, or by a written

—58
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authority indorsed on a certified copy of the recognizance, bond or
undertaking, may empower any officer or person of suitable age and
discretion, to do so, and he may be surrendered and delivered to the
proper sheriff or other officer, before any court, judge or magistrate
having the proper jurisdiction in the case, and at the request of such
bail, the court, judge or magistrate shall recommit the party so ar
rested to the custody of the sheriff or other officer, and indorse on
the recognizance, bond or undertaking, or certified copy thereof, after no-
tice to the'district attorney, and if no cause to the contrary appear, the
discharge and exoneration of such bail, and the party so committed shall
therefrom be held in custody until discharged by due course of law.

§ 559. Forrerr—rxcuse.] If, without sufficient excuse, the defendant
neglects'to appear according to the terms or conditions of the recognizance.
bond or undertaking, either for hearing, arraignment, trial or judgment,
or upon any other occasion when his presence in court, or before the mag-
istrate, may be lawfully required, or to surrender himself in execution of
the judgment, the court must direct the fact to be entered upon its
minutes, and the recognizance, bond or undertaking of bail, or the
money deposited instead of bail, as the case may be, is and shall
be, thereupon declared forfeited. But, if at any time before the final
adjournment of the court, the defendant or his bail appear and satis-
factorily excuse his neglect, the court may direct the forfeiture to be dis-
charged upon such terms as may be just. After the forfeiture, the district
attorney must proceed with all due diligence, by action against the bail
npon the instrnment so forfeited. If money deposited instead of bail be so
forfeited, the clerk of the court or other officer, with whom it is deposited.
must, immediately after the final adjournment of the court, pay over the
nmoney deposited to the county treasurer.

§ 860. Abvrmioxan sectrity.] When proof is made to any court, judge
or other magistrate, having authority to commit on criminal charges, that
a person previously admitted to bailgn any such charge is about to ab-
scond, or that his bail is insufficient, or has removed from the territory.
the judge or magistrate shall require such person to give better security,
or for default thereof, cause him to be committed to prison, and an order
' for his arrest may be indorsed on the former commitment, or a new war-
rant therefor may be issuned by such judge or magistrate, setting forth
the cause thereof.

CHAPTER X,

OF SEARCH WARRANTS.

§ 061. Srarcu warRrANT DEFINED.] A search warrant is an order in
writing in the name of the territory, signed by a magistrate, directed to a
peace officer, commanding him to search for personal property, and bring -
it before the magistrate.

$£562. Grouxps For 118 1%CE.] It may be issued upon either of the fol-
lowing grounds: '
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1. \\ hen the proper ty was atolen or embeuled in which case it may be
tuken on the warrant, from any house or other place in which it is con-
vealed, or from the possession of the person by whom it was stolen or
embezzled, or of any other person in whose possession it may be.

When it was used as the means of committing a felony, in which
case it may be taken on the warrant from any house or other place in
which it is concealed, or from the possession of the person by whom it
was used in the commission of the offense, or of any other person in
whose possession it may be.

When it is in the possession of any person, with the intent to use it
as the means of committing a puablic offense, or in the possession of
another to whom be may have delivered it for the purpose of concealing
it or preventing its being discovered. In which case it may be taken on
the warrant from such person, or from a house or other place occupied by
litm, or under his contral; or from the possession of the person to whom
e may have so delivered it.

£ 363, Provapee cavse.] A search warrant cannot be issued but nupon
probable caunse, supported by affidavit, naming or describing the person,
and particularly describing the property and the place to be searched.

§ 864, Issvep ox swory comerait.]  The magistrate must, before igsuing
the warrant, take, on oath, the complaint of the prosecuting witness in
writing, which must set forth the facts tending to establish the grounds of
w hiercof is punishment by imprisonment in the territorial prison, shall be
the application, or probable caunse for believing that they exist.

60, Reqeisires o waneant.]  1f the magistrate be thereupon satisfied
o7 the existence of grounds of the application, or that there is probable
catse to believe their existence, he mast issue a search warrant, signed by
L with his name of office, to a peace officer in his county, commanding
bim forthwith to search the person or place named, for the property spec-
tie. 1. aund to bring it before the magistrate, and also to arrest the person
i whose possession the same may be found to be dealt with according
10 law,

66, Fory or warraxt.] The warrant must be in substantially the
following form:
Coanty of L.

In the name of the territory of Dakota: To any sheriff, constable, marshal or policemaun
it the county of |,

Proof by atfidavit having been this day made befure me, l)y (namiog every person whose
stiidavit hus been tuken,) the (stating the particular grounds of the application according to
section 302, or if the afidavit be not pnsmve) that there is probable cause for believing that

. stating the grounds of +he application in the same manaer.)

You are therefore commanded, in the day 1ime, (or ** at any time of the day or night,” as tlle
case may be, acenrding to section 570) to make immediate search on the person of C. D. (or *“iu
the house situated,” describing it, or any other place to be searched, with reasonable particu-
intity, ns the case may be,) for the following property (describing it with reasonable particu-
larity,) und if you find the same, or any part thereof, to bring it forthwith before me, at
i<tating the place.)

Dated at ..., the .... davof ... 18,

E. F., justice of the peace of the city, (or town) of (or as the case mayb:.)

¥ 567. By wuom skrvin.] A search warrant may in all cases be served

by any of the officers mentioned in its direction, but by no other person
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except in aid of the officer, on his requiring it, he being present and acting
in its execution.

§ 568. OFrFIcER MAY BREaK Door,] The officer may break open an outer
or inner door or window of a house, or any part of the house, or anything
therein, to execute the warrant, if after notice of his authority and pur-
pose, he be refused admittance.

§5669. Same.] He may break open any outer or inner door or window
of a house for the purpose of liberating a person who, having entered to
aid him inthe execution of the warrant, is detained therein, or when neces-
sary for his own liberation.

§ 570. Servep N x1cut, wieN.] The magistrate must insert a direction
in the warrant that it be served in the day time, unless the affidavits be
positive that the property is on the person, or in the place to be searched.
In which case he may insert a direction that it be served at any time of
the day or night.

§ 571. Vo AFrER TEN Davs,] A search warrant must be executed and
returned to the magistrate by whom it was issued within ten days. After
the expiration of these times respectively, the warrant, unless executed.
is void.

§ 572. Prorerry, now brsrosep or.] When the property is delivered to
the magistrate, he must, if it was stolen or embezzled, dispose of it as
provided in sections 540 to 543, both inclusive. If it were taken on a
warrant issued on the grounds stated in the second and third subdivisions
of section 562, he must retain it in his possession, subject to the order of
the court to which he is required to return the proceedings before him, or
of any other court in which the offense, in respect to which the property
was taken, is triable.

§ 573. RervrN oF warraxT.] The officer must forthwith return the war-
rant to the magistrate, and deliver to him a written inventory of the prop-
erty taken, made publicly, or in the presence of the person from whose
possession it was taken and of the applicant for the warrant, if they be
present, verified by the affidavit of the officer, and taken before the magis-
trate, to the following effect:

I, A, B, the officer by whom this warrant was executed, do swear that the above inyentory
contains a true and detailed account of all the property taken by me on the warrant.,

§ 674. Cory or ixvENTORY.] The magistrate must thereapon, if required,
deliver a copy of the inventory to the person from whose possession the
property was taken, and to the applicant for the warrant.

§ 676. ComrraiNT coxTrovERTED.] If the grounds on which the warrant
was issued be controverted, the magistrate must proceed to take testimony
in relation thereto.

§ 576. Testimony—mnow TakkN.] The testimony given by each witness
must be reduced to writing and authenticated in the manner prescribed in
sections 143 and 145.

§ 577. Prorerry T0 BE REsTORED.] If it appear that the property taken
is not the same as that described in the warrant, or that there is no preb-
able cause for believing the existence of the grounds on which the warrant
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was-issued, the magistrate must cause it to be restored fo the person from
whom it was taken.

§ 578. Dexvosimions kercrsep.] The magistrate must annex together the
depositions, the search warrant and return, and the inventory, and then
return them to the next district court of the county having power to in-
quire into the offense in respect to which the search warrant was<*issued,
by the intervention of a grand jury, at or before its opening on the first
-day.

.§5679. Wrrnour cavse.] A person who maliciously and without prob-
able cause, procures a search warrant to be issued and executed, is guilty
of a misdemeanor.

§ 680. OrrFicER EXCEEDING avThHORITY.] A peace officer in executing a
search warrant, who willfully exceeds his authority, or exercises it with
unnecessary severity, is guilty of a misdemeanor.

§ 581. SEARCHING DEFENDANT BY MaGISTRATE.] When a person charged
with a felony is supposed by the magistrate before whom le is brought to
have upon his person a dangerous weapon, or anything which may be
used as evidence of the commission of the offense, the magistrate may di-
rect him to be searched in his presence, and the weapon or other thing to
be retained, subject to his order or the order of the court in which the de-
fendant may be tried.

CHAPTER XI.

PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE.

§ 582.  GovERNOR MaY OFFER REWARD.] The governor may offer a reward
not exceeding one thousand dollars, payable out of the territorial treasury,
for the apprehension:

1. Of any convict who has escaped from the territorial prison; or,

2. Of any person who has committed, or is charged with the commission
of an offense punishable with death.

§ 083. DrLivery ox reQuisitiox.] A person charged in any state or
territory of the United States, with treasoun, felony, or other crime, who
-shall flee from justice and be found in ‘this territory, must on demand of
the executive authority of the state or territory from which he fled. be de-
livered up by the governor of this territory, to be removed to the state or
territory having jurisdiction of the crime.

§ 584. DMAGISTRATE To ISSUE WARRANT.] A magistrate may issue a war-
rant for the apprehension of a person so charged, who shall flee from jus-
tice and be found within this territory.

§ 685. ProcrEpings.] The proceedings for the arrest and commitment of
-a person charged, are in all respects similar to those provided in this code
for the arrest and commitment of a person charged with a public offense
-committed in this territory. Except that an exemplified copy of an ib-
dictment found, or other judicial proceeding had against him in the state
or territory in which he is charged to have committed the offense, may be
received as evidence before the magistrate.
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§ 586. Commirrep rur REASONABLE TiME,] If from the examination, it
appear that the person charged has committed the criine alleged, the mag-
istrate, by warrant reciting the accusation, must commit him to the proper
custody for a time, specified in the warrant, which the magistrate deems
reasonable, to enable the arrest of the fugitive under the warrant of the
executive of this territory, on the requisition of the executive authority of
the state or territory in which he committed the offense, unless he girve
bail, as provided in the next section, or until he be legally discharged.

§ 587. Abpwmissiox To BaiL,] The magistrate may admit the person ar-
rested to bail by an undertaking, with sufficient sureties, and in such suwm
as he deems proper, for his appearance before him at a time specified in
the undertaking, and for his surrender to be arrested upon the warrant of
the governor of this territory.

§ 688. NoTicE 10 DISTRICT ArToRNEY.] Immediately upon the arrest of
the person charged, the magistrate must give notice to the district at-
torney.

§589. Dury or pistrict ATrorNEY.]  The district attorney must immedi-
ately thereafter, give notice to the executive authoritv of the state or ter
ritory, or to the prosecuting attorney or presiding judge of the criminal
court of the city or county therein, having jurisdiction of the offense, to
the end that a demand may be made for the arrest and surrender of the
person charged.

§$590. Disciiarcen, vNress.] The jperson arrested must be discharged
from custody or bail, unless before the expiration of the time designated
in the warrant or undertaking, he be arrested under the warrant of the
governor of this territory.

§ 591. MAGISTRATE T0 RETURN PrROCEEDINGS ] The magistrate must return
his proceedings to the next district court of the county, which must there-
upon inquire into the cause of the arrest and detention of the person
charged, and if he be in custody, or the time for his arrest have not elapsed,
it may discharge him from detention, or may order his undertaking of
bail to be canceled, or continue his detention for a longer time, or re-ad-
mit him to bail, to appear and surrender himself within a tinte specified
in the undertaking.

§ 592. AccouNts ror ForelGN ARRESTS.] When the governor shall demand
from the executive authority of a state or territory of the United States,
or of a foreign government, the surrender to the authorities of this terri-
tory, of a fugitive from justice, the acecounts of the persons employed by
him for that purpose must be paid out of the territorial treasury.

§ 593. No compexsatTioN ALLoweDp.] No compensation, fee, or reward of
any kind, can be paid to, or received by a public officer of this territory,
for a service rendered or expense incurred in procuring from the governor
the demand mentioned in the last section, or the surrender of the fugitive,
or for conveying him to this territory, or detaining him herein, except as
provided in section 592.

8 594. Misvevmeaxor.] A violation of the last section is a misdemeanor.



MISCELLANEOUS. CRIMINAL PROCEDURE. 919

CHAPTER XII.

DISMISSAL OF TIIE ACTION BEFORE OR AFTER INDICTMENT FOR WANT OF
PROSECUTION OR OTIIERWISE.

§ 595, Noixoierment.] When a person has been held to answer for a
public offense, if an indictment is not found against him at the next term
of the court at which he is held to answer, the court must order the pros-
ecution to be dismissed, unless good cause to the contrary be shown.

£ 596, Wuex Nor srovant o triaL.] If a defendant, prosecuted for a
public offense, whose trial has not been postponed upon his application,
is not brought to trial at the next term of court in which the indictment is
triable after it is found, the court must order the prosecution to be dis-
missed, unless good cause to the contrary be shown.

§ 597, Covrr May orpER coNtINvaNCE.] If the defendant is not prosecu-
ted or tried, as provided in the last two sections, and sufficient reason
therefor is shown, the court may order the action to be continued from
term to term, and in the meantime may discharge the defendant from cos-
tody, on his own undertaking or on the undertaking of bail for his.ap-
pearance to answer the charge at the time to which the action is con-
tinued.

§ 508.  Acriox pryissep.]  If the court direct the action to be dismissed,

the defendant must, if in custody, be discharged therefrom, or if admitted
to bail, his bail is exonerated, or money deposited instead of bail must
be refunded to him.
§ 599. Reasons For bisMissaL IN orber.] The court may, either of its
own motion or upon the application of the district attorney, and in fur-
therance of justice order an action or indictiment to be dismissed; but in
that case the reasons of the dismissal must be set forth in the order which
must be entered upon the minutes.

§ 600.  Norre rrosequt asorisuep.] The entry of a nolle prosequi is
abolished, and the district attorney cannot discontinue or abandon a pros-
ecution for a public offense, except as provided in the last section.

§ 601. Drswmissarn Nor A Bar.] An order for the dismissal of the action,
as provided in this chapter is not a bar to any other prosecution for the
sanie offense.

CHAPTER XIII.

GENERAL PROVISIONS AND DEFINITIONS APPLICABLE TO TIIIS CODF¥.

§ 602. RurLe or coxsrrurerion.] The rule of common law that penal
statutes are to be strictly construed, has no application to this code. Thix
code establishes the law of this territory respecting the subjects to which it
relates, and its provisions and all proceedings under it are to be liberally
construed, with a view to promote its objects, and in furtherance of justice.

$603. Cobk xor ketroacTivE ] No part of this code is retroactive un-
less expressly so declared.
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§ 604. Coxnstrucriox or worps.] Unless when otherwise provided, words
used in this code in the present tense include the future as well as the
present. Words used in the masculine comprehend as well the femi-
nine and neuter. The singular number includes the plural, and the plu-
ral the singular. And the word person includes a corporation as well as
a natural person.

§605. Wrrixe.] The term writing includes printing.

606. Ouarn.] The term oath includes an affirmation.

607. Wuar sieNature 1xeLupes.]  The term signature includes a mark
when the person cannot write, his name being written near it, and the
mark being witnessed by a person who writes his own name as a witness,
except to an affidavit or deposition, or a paper executed before a judicial
officer, in which case the attestation of the officer is sufficient.

§ 608. To wirar conk arrLiks ]| This code applies to criminal actions and
to all other proceedings in criminal cases which are herein provided for,
from the time when it takes effect.

§ 609. Errect vroN acrions commexceknp.]  All modes of procedure in
criminal actions heretofore enacted in this territory having relation to any
matters herein provided for shall, upon the taking effect of this code, be
entirely abrogated, and from thence abolished: Provided, however, That
all proceedings of every kind or character whatsoever, commenced before
-the taking effect of this code, shall not by reason of anything in this code
contained, be deemed to have abated: Provided, That this code shall not
be construed as repealing the procedure in justices’ courts in cases in
which they have lawful origiunal jurisdiction: And provided further, That
this code shall not be construed as repealing an act entitled “An act re-
specting grand and petit jurors of the district courts,” approved Decem-
ber 24, 1867.

§ 610. ComyoN Law wieN cobk sitext.] That from and after the taking
effect of this act, the procedure, practice and pleadings in the district
courts of this territory, in criminal actions or in matters of a criminal na-
ture, not specifically provided for in this code, shall be in accordance with
the procedure, practice and pleadings of the common law, and assimi-
lated as near as may be with the procedure, practice and pleadings of the
United States or federal side of said courts.

§ 611. Wnex 1o rake errecr.] This act shall take effect at noon on the
tenth day of March, A. D., one thousand eight hundred aud seventy-five.

Approved, January 15, 1875. '

e
2
Q
3

Notke.—The foregoing code is printed as amended by the act approved February 16, 1877,
in sections 9, 19, 402, 422, 426 and 552 to 560, both inclusive; also by inserting the words
“territory of Dakota” in place of the “people of this territory” or the like corresponding
phrases.
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CHAPTER XIV.
JALLS.
AN AGT ror the Regulation of County Jails. [Chapter XLVITI, Laws of 18:2.]

¥ 612, JUDGES PRESCRIBE RULES FOR JalLs.]  Be it enacled by the Legisla-
Live Assembly of the Territory of Dakota: The judges of the district courts
of the several judicial districts of this territory, shall from time to time,
as they may deem necessary, prescribe, in writing, rules for the regulation
and government of the jails in the several counties within their respective
districts, upon the following subjects:

1. The cleanliness of the prisoners.

2. The classification of prisoners in regard to sex, age and crime, and
also persons insane, idiots and lunatics.

3. Beds and clothing.

4. Warming, lighting and ventilation of the prison.

5. The employment of medical and surgical aid when necessary.

6. Employment, temperance and instruction of the prisoners.
7. The supplying of each prisoner with a bible.

8. The iutercourse between prisoners and their counsel and other per-
sons. :

9. The punishment of prisoners for violation of the rules of the prison.

10. Such other regulations as said judges may deem necessary to pro-
mote the welfare of said prisoners: Provided, That such rules shall not
be contrary to the laws of this territory.

§613. Ilow rroMULGaTED AND prEservED.] The said judges shall, as
=<00Nn as necessary, cause a copy of said rules to be delivered to the county
commissioners in the several counties in their respective judicial districts;
and it shall be the duty of said commissioner forthwith to cause the same
to be printed, and to furnish the sheriff of their county with a copy of
said rules, for each and every room or cell of said jail, and also to for-
ward a copy of said rules to the secretary of the territory, who may file
away and preserve the same.

§ 614. Dury or suerirr.]  The sheriff shall, on the receipt of said rules
cause a copy thereof to be posted up and continued in some conspicuous
place in each and every room or cell of said jail.

§ 610, Jupbeesaayamespreres.]  The judges aforesaid mmay from time to
time, as they may deem necessary, revise, alter or amend said rules, and
such revised rules shall be printed and disposed of by said commission-
ers and sheriff, in the same manner as is directed by sections 613 and 614
of this act.

R 616. Suerirr nas crarck or Ja1L.] The sheriff, or, in case of his death,
removal or disability, the person by Jaw appointed to supply his place,
shall have charge of the county jail of his proper county, and of all per-
gsons by law confined therein, and such sheriff or other officer is hereby
required to conform, in all respects to the rules and directions of said dis-
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trict judge above specified, or which may from time to time, by said
judge, be made and communicated to him by said commissioners.

§ 617. Surrirr 1o KEEr JAIL REGISTER.] The sheriff or other officers per-
forming the duties of sheriff of each county in this territory, shall, as soon
as necessary after the passage of this act, procure, at the expense of the
proper connty, a suitable book, to be called the jail register, in which the
said sheriff, by himself or his jailer shall enter:

1. The name of each prisoner, with the date and cause of his or ler
commitment.

2. The date or manner of his or her discharge.

3. What sickness, if any, has prevailed in the jail during the year, and
if known, what were the causes of such disease.

4. Whether any, or what labor has been performed by the prisconers,
and the value thereof.

5. The practice observed during the year. of whitewashing and cleaning
the occupied cells or apartments, and the times and seasons of so doing.

6. The habits of the prisoners as to personal cleanliness, diet, and
order.

7. The means fornished prisoners of literary, moral and religious in.
struction, and of labor.

8. All other matters required by said rules, or in the discretion of such
sheriff deemed proper; that the said sherift or other officers performing
the duties of sheriff, shall carefully keep and preserve the said jail register.
in the office of the jailer of his proper county, and at the expiration of
said office, shall deliver the same to his snceessor in office.

§ 618. SuerirF To MAKE JalL REPORT.] The sheriff or other officer per-
forming the duties of sheriff, shall on or before the first Monday of Ne-
vember in each year, make out in writing, from said jail register, a jail
report, one copy of which said report he shall forthwith file in the office
of the clerk of the district court of the proper district, one copy with the
county clerk of his county, for the use of the commissioners thereof, and
one copy of said report he shall transmit to the secretary of the territory.
and it shall be the duty of the secretary of the territory to communicate
the reports of the several sheriffs of this territory to the legislative assem-
bly, on or before the tenth day of its session annually.

‘§619. Cuaree ro Graxp aury.] It shall be the duty of the distriet
court to give this act in charge of the grand jary once each term of said
court, and lay before them any and all rules, plans. or regulations,
established by the district judge, relating to county jails and prison disci-
pline, which shall then be in force.

§620. GranNp Jury visrt JaIL aND rErorT.]  That the graud jury of each
county in this territory shall, once at each term of the district court, while
in attendance, visit the jail, examine its state and condition; examine and
inquire into the discipline and treatment of prisoners, their habits, diet,
and accommodations, and it shall be their duty to report to said court in
writing, whether the rules of the said district judge have been faithfally
kept and observed, or whether any of the provisions of this act have been
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violated. It shall also be the duty of the county commissioners of each
county of this territory to visit the jail of their county once during each
of their regular meetings of each year.

$621. Duty OF COUNTY BOARD IN RELATION TO JarLs.] It shall be the
duty of the county commissioners, at the expense of their respective coun-
ties, to provide suitable means for warming the jail and its cells or apart-
ments, beds and bedding, night buckets, and such other permanent fixtures
and repairs as may be prescribed by the said district judge; said commis-
sioners shall also have power to appoint a physician to the jail, when they
may deem it necessary, and pay him such annnal or other salary as they
may think reasonable and proper, which salary shall be drawn out of the
county treasury; and said medical officer, or any physician or surgeon
who may be employed in the jail, shall make a report in writing when-
ever requiried by said commissioner, district judge, or grand jury.

§ 622. SHERIFF PROVIDES BOARD AND NECESsARIES.] It shall be the duty of
the sheriff of each county to provide, first, bed clothing, washing, nursing,
when required, and board generally, and all necessaries for the comfort
and welfare of said prisoners, as the said judge by his said rules shall
designate, for all persons confined by law, and he shall be allowed such
compensation for services required by the provisions of this act, as may
be prescribed by the county commissioners of their respective counties.

§ 623. Swkrirr 1o visir JarL, wineN.] The sheriff shall visit the jail in
person, and examine into the condition of each prisoner at least once each
month, and once during each term of the district court; and it is hereby
made his duty to cause all the cells and rooms used for the confinement of
prisoners, to be thoroughly whitewashed at least three times in each
year.

§ 624. Jamok o BE pEPUTY snerirr.] - The jailor or keeper of the jail
shall, unless the sheriff elect to act as jailor in person, be a deputy ap-
pointed by the sheriff, and such jailor shall take the necessary oaths be-
fore entering upon the duties of his office: Provided, The sheriff shall in
all cases be liable for the negligence and misconduct of the jailor as of
other deputies. :

§ 625. Ir =uERIFF OrR JAILOR REFUSE—PENALTY.] If the sheriff or jailor,
having in charge any county jail, shall neglect or refuse to conform to
all or either of the rules and regulations established by said judge, or to
any other duty or duties required of him by this act, he shall, on convic-
tion thereof by indictment for each case of such failure or neglect of duty
as aforesaid, pay into the county treasury of the proper connty,. for the
use of such county, a fine not less than ten dollars, nor more than one
hundred dollars, to be assessed by the district court of the proper district.

8§ 626. FErrecr.] This act shall take effect and be in force from and
after its passage.

Approved, May 8, 1862.

-
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CHAPTER XYV.

PRISONS AND 1MPRISONMENT FOR OFFENSES.
[Chapter XXXITT. Laws of 1862-3.]

§ 627. Conyoxn sairs vsep as prisons.] The common jails now erected, or
which shall hereafter be erected, in the several counties in the charge of
the respective sheriffs, shall be used as prisons:

1. For the detention of persons charged with offenses, and duly com-
mitted for trial.

2. For the detention of persons who may be duly committed to secure
their attendance as witnesses on the trial of any criminal cause.

3. For the confinement of persons pursuant to a sentence, upon a con-
viction for an offense, and of all other persons duly committed for any
cause authorized by law.

4. For the confinement of persons who may be sentenced to imprison-
ment in the territorial prison, until a suitable prison shall be provided.

§ 628. WueN No samL 1N covsty.] Whenever there is no jail erected in

any county, every judicial or executive officer of such county who shall
have power to order, sentence, or deliver any person to the county jail,
may order, sentence or deliver such person to the jail of any adjoining
county; and if there is no jail erected in any adjoining county, then to
either of the forts or garrisons in the territory, with the consent of the
commanding officer of the same; and the jailor of any such adjoining
county shall receive and keep such prisoner in the same manner as if he
had been ordered, sentenced, or delivered to him by any officer or court of
his own county. The county from which such prisoner was taken, shall
pay all the expenses of keeping and maintaining him in said jail.
- §629. Exrensks oF—now rain—rivitation.]  All charges and expenses
for safe keeping and maintaining convicts who have been sentenced to
confinement in the territorial prison shall be paid out of the treasury of
the territory yearly, the accounts of the keeper being first allowed by the
board of county commissioners of the county where the convict shall be
confined; and the expenses of safe keeping and maintaining persons
charged with offenses, and duly committed for trial, and of those who are
sentenced to confinement in the county jail, or who may be committed for
the non-payment of any fine, shall be paid out of the treasury of the
county, the account of the keeper being in like manner allowed by the
board of county commissioners: Provided, That the territory, nor any
county, shall ever pay more than two and a half dollars a week for the
support of any person as aforesaid.

§ 630. CoMMISSIONERS INSPECTCRS OF PRIs0Ns.] The county commissioners
in the several counties shall be inspectors of the prisons in their respective
counties, and shall visit them at least once in each year, and shall examine
fally into the condition of such prison, as to health, cleanliness and disci-
pline; and the keeper thereof shall lay before them a calendar setting forth
the name, age and cause of committal of each prisoner; and if it shall
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appear to the said inspectors that any of the provisions of law have been
violated or neglected, they shall forthwith give notice to the district attor- -
ney of the county.

§ 631. No nieror To rrisoNers.] No sheriff, jailor, or keeper of any
prison, shall, under any pretense, give, sell or deliver to any person com-
mitted to any prison, for any cause whatever, any spirituous liquor, or
any mixed liquor, part of which is spirituous, or any wine, cider, or
strong beer, unless a physician shall certify in writing, that the lhealth of
such prisoner requires it, in which case he may be allowed the quantity
prescribed, and no more. And no sheriff, jailor, or keeper, as aforesaid,
shall put up, or keep in the same room, male and female prisoners
together.

§632. Prxarry—sexes serarate.]  If any sheriff, jailor, or keeper of
any prison, shall sell or deliver to any prisoner in his custody, or shall
willingly or negligently suffer any such prisoner to have any liquor, pro-
hibited in section 631 of this chapter, or shall place or keep together pris-
oners of different sexes, contrary to the provisions of said section 631, he
shall in each case, forfeit and pay for the first offense the sum of twenty
five dollars, and such officer shall, on a second conviction, be further sen-
tenced to be incapable of holding the office of sheriff, deputy sheriff,
jailor or keeper of any prison, for the term of five years.

§ 633. Liquor by orner rersoxs.] If any person, other than is men-
tioned in the preceding section, shall sell or deliver to any person coin-
mitted for any cause whatever, any liquor, prohibited in this chapter, or
shall have in his possession, in the precincts of any prison, any such
liquor, with intent to carry or deliver the same to any :prisoner confined
therein, he shall be punished by fine not exceeding fifteen dollars.

§ 634. Prisox kerr creaxry.] The keeper of such prison shall see thatthe
same is constantly kept in a cleanly and healthful condition, and shall see
that strict attention is constantly paid in the personal cleanliness of all the
prisoners in his custody, as far as may be, and shall cause the shirt of
each prisoner to be washed at least once in each week; each prisoner
shall be furnished daily with as much clean water as he shall have occa-
sion for, either for drink or for the purpose of personal cleanliness, and
with a clean towel once a week, and shall be served three times each day
with wholesome food, which shall be well cooked: and in sufficient
quantity.

§ 635. Bisre rurxsuep eacn rrisoxer.]  The keeper of each prison shall
provide, at the expense of the county, for each prisoner under his charge,
who may be able and desirous to read, a copy of the bible, or new tes-
tament, to be used by such prisoner at proper seasons during his confine-
ment, and any minister of the gospel, disposed to aid in reforming the
prisoners, and instructing them in their moral and religious duties,
shall have access to them at seasonable and proper times.

§ 636. CALENDAR oF ALL PERSONS cOMMITTED —CONTENTS.] The sheriffs of
the respective counties shall keep a true and exact calendar, or register
of all persons committed to any prison under their care, and the same
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shall be kept in a book, to be provided by the county for that purpose:
said calendar shall contain the names of all persons who shall be eon
mitted to prison, the places of abode, the time of their commitment,
shall state the cause of their commitment, and the authority that
committed them, and if they are committed for criminal offenses shall
contain a description of their persons, and when any prisoner shall be
liberated, said calendar shall state the time when, and the authority by
which such liberation took place, and if any prisoner escapes shall alsv
state particularly the time and manner of said escape.

§ 637. SHERIFF TO FURNISIL COURT WITH COPY OF CALENDAR.] At the opening
of each session of the district court, within his county, the sheriff shall
return a copy of said calendar under his hand, to the judge holding said
court, and if any sheriff shall neglect or refuse so to do, he shall be pun-
ished by fine not exceeding three hundred dollars.

§ 638. Jams—uow constrrerep.] In the jails erected, or which shall be
hereafter erected in this territory, there shall be provided sufficient and
convenient apartments for confining prisoners not criminal, separate fron
felons and other criminals, and also for confining persons of different
sexes, separate and apart from each other.

'§ 639. -Sourtary rMprisoNyMENT.] Whenever any person shall be duly
sentenced to solitary imprisonment and confinement at hard labor, in the
territorial prison, or either of them, the sheriff of the proper county is
required to execute such sentence of solitary imprisonment until a suit-
able territorial prison shall be provided, by confining such convict in one
of the cells of the jail, or if there be no such cell, then in the most retired
and solitary part of the jail, and during the time of such solitary impuis-
onment the convict shall be fed with bread and water only, unless otlier
food shall be necessary for the preservation of his health, and no inter
course shall be allowed with such convict during such confinement, except
for the conveyanee of food and other necessary purposes.

§ 640. ImrrisoNMENT AT MARD LABOR.] Whenever any person shall I
contfined in any jail pursuant to the sentence of any court, if such =en-
tence or any part thereof shall be that he be confined at hard labor, the
sheriff of the county in which such person shall be confined, shall furnish
such convict with suitabletools and materials to work with, if in the opinion
of the ‘said sheriff, the said convict can be profitably employed either
in the jail or yard thereof, and the expense of said tools and materials
shall be defrayed by the county in which said convict shall be confined.
and said county shall be entitled to his earnings.

§ 641. KEEPER ORDER SOLITARY CONFINEMENT.] Whenever any person
committed to prison for any cause whatever, shall be unruly, or shall dis-
obey any of the regulations, established for the management of prix-
ons, the sheriff or keeper may order such prisoner to be kept in solitary
confinement and fed on bread and water only, as is provided in section
639 of this chapter, for a period not exceeding twenty days for each of
fense.

§ 642. BeppixG, FrEL, &.] The keeper of each prison shall furnish ne
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cessary bedding, clothing and fuel, and medical aid for all prisoners who
shall be in his custody, and shall be paid therefor according to the pro-
visions of section 629 of this chapter, and such payment shall be deduct-
ed from the sum he is entitled to receive for the weekly support of the
prisoner, according to the provisions of said section 629.

§ 643. Pe~avtY For BREAKING prisox.] If any person who may be in
any prison, under sentence of imprisonment in the territorial prison, shall -
break the prison and escape, he shall be punished by imprisonment in
the territorial prison for the term of one year, in addition to the unex-
pired term for which he was originally sentenced.

§ 644. SanE FOor PERSOX Not convicerep.] If any person who may be im-
vrisoned pursuant to a sentence of imprisonment in the county jail, or
any person who shall be committed for the purpose of detaining him for
trial, for any offense not capital, shall break prison and escape, he shall
be imprisoned in the county jail for the term of six months.

§ 645.  SaME comMITTED For carrralL orFkNsk.]  If any person who shall be
committed to prison, for the purpose of detaining him for trial, for a cap-
ital offense, shall break prison and escape, he shall be imprisoned in the
territorial prison for the term of two years.

§ 646. Prisoxers v case or rixkk.] If any prison, or any building there
to, shall be on fire, and the prisoners shall be exposed to danger by such
fire, the keeper may remove such prisoners to a place of safety, and there
confine themr, so long as may be necessary to avoid such danger, and
such removal and confinement shall not be deemed an escape of such
prisoners.

§ 647, Hrero ror riNes aNp cosrs.] When any poor convict. shall have
beeu confined in any- prison for the space of six months, for -the non-
payment of fine and costs only, or either of them, the sheriff of the county
in whicli such person shall be imprisoned shall make a report thereof to
any two justices of the peace for such county; if required by such justices,
the said keeper shall bring such convict before them, either at the prison,
or at such other convenient place thereto as they shall direct; tue said
justices shall proceed to inquire into the truth of said report, and if they
shall be satisfied that such report is trune, and the convict has not had
since his conviction, any estate, real or personal, with which he could have
paid the sum for the non payment of which he was committed, they shall
miake a certificate thereof to the sheriff of the county, and direct him to
discharge such convict from prison, and the sheriff shall forthwith Qis-
charge him. : ,

8 648. SukriFr o rECEIVE PRIsoNERs.]  All sheriffs, jailors, prison-keep-
ers, and their, and each and every, of all their deputies, within this terri-
tory, to whom any person or persons shall be sent or committed, by virtue
of legal process, issued by or under the authority of the United States,
shall be and they are hereby enjoined and required to receive such persons
into custody, and to keep them safely until they be discharged by due
course of the laws of the United States; and all such sheriffs, jailors,
prison keepers and their depauties, oﬁ'ending in the premises, shall be
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liable to the same pains and penalties, and the parties aggrieved shall be
entitled to the same remedies against them, or any of them, as if such
prisoners had been committed to their custody by virtue of legal process
issued under the aunthority of this territory.

§ 649. Pay ror kekrine saMe.] The United States shall be liable to pay
for the support and keeping of said prisoners the same charges and allow-
ances as are allowed for the support and keeping of prisoners committed
under authority of this territory.

§ 650. Carexpar oF saMi.] Before every stated term of the United States
court, to be held within this territory, the said sheriffs, ja.i]ors and prison
keepers shall make out, under oath, a calendar of prisoners in their cus-
tody, under the authouty of the United States, with the date of their
commitment, by whom committed, and for what offense, and transmit the
same to the judge of the district court of the United States, for this dis-
trict, and at the end of every six months they shall transmit to the United
States marshal of this territory, for allowance and payment of their ac-
count, if any, against the United States, for the support and keeping of
such prisoners as aforesaid.

§ 651. Prrsoxs REQUIRED IN EVERY coUNTY.] That there shall be established
and kept in every county, by authority of the board of county commis-
sioners and at the expense of the county, a prison for the safe keeping of
prisoners lawfully committed.

§ 652. GRAND JURIES To EXAMINE PRisoxs.] That the grand jury, at each
term of the district court, shall make personal inspection of the condition
of the county prison, as to the sufficiency of the same for the safe keeping
of prisoners, their convenient accommodation and health, and shall in-
quire into the manner in which the same has been kept since the last term:
and the court shall give this duty in special charge to such grand jury,
and it shall be imperative upon the board of county commissioners to
issue the necessary orders, or cause to be made the necessary repairs, in
accordance with the complaint or recommendation of the grand jury.

§ 6563. SnerrFrs or pEPUTIES KEEP JAIL.] The sheriff of the county, by him-
self or deputy, shall keep the jail, and shall be responsible for the manner
in which the same is kept. He shall keep separate rooms for the sexes.
except where they are lawfully married; he shall provide proper meat,
drink and fuel for prisoners.

§ 664. KeeriNe ramw ny couNty.] Whenever a prisoner is committed for
crime, or in any suit in behalf of the territory, the county board shall
allow the sheriff his reasonable charge for supplying such prisoner.

§ 655. Surrirr’s avtHoriTY.] When a prisoner is confined by virtue of
any process directed to the sheriff, and which shall require to be returned
to the court, whence it issued, such sheriff shall keep a copy of the same,
together with his returns made thereon, which copy, duly certified by such
sheriff, shall be prima facie evidence of his right to retain such prisoner
in custody.

§ 656. CoyyrrmexTs rirep ny surkirr.]  All instruments of every kind, or
attested copies thereof, by which a prisoner is committed or liberated,
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shall be regularly indorsed and filed, and safely kept in a suitable box
by such sheriff, or by his deputy, acting as a jailor.

§ 667. DeLiver To steckssor]  Such box, with its contents, shall be de-
livered to the successor of the officer having charge of the prison.

§ 668. Jan or aNorner covNty.] Wlhen there is no sufficient prison in
any county wherein any criminal effense shall have been committed,
any judge of the district court of such county, upon application of the
sheriff, may order any person charged with & criminal offéense, and or.
dered to be committed to prison, to be sent to the jail of the county near.
est having a sufficient jail, and the sheriff of such nearest county shall, on
exhibit of snch judge’s order, receive and keep in custody, in the jail of .
his county, the prisoner ordered to be committed as aforesaid, at the ex--
pense of the county from which said prisoner was sent, and the said sher-
iff shall, npon the order of the district court, or a judge thereof, re-deliver
such prisoner when demanded. :

§ 669. FurGrrives IN ANY COUNTY JAIL.]  Any county jail may be used for

the safe keeping of any fugitive from justice or labor in this territory, in
accordance with the provisions of any act of congress, and the jailor
shall, in this case, be entitled to reasonable compensation for the support
and custody of such fugitive from the officer having him in custody.,
. §660. JuveNiLe rrisoNers.] Juvenile prisoners shall be treated with hu-
manity, and in a manner calculated to promote thcir 1eformation; they
shall be kept, if the jail will admit of it, in apartment: separate from
those containing more experienced and hardened criminals; the visits of
parents, guardians and friends who desire to exert a moral influence over
them, shall at all reasonable times be permitted.

£661. CoxruicTiNGg acrs REPEALED.] All acts or parts of acts inconsist-
ent with this act, are hereby repealed.

8 662. Errecr.] This act shall take effect from and after its passage
and approval.

Approved, Janunary 9, 1863.

CHAPTER XVI.

CONVICTS.

AN ACT to Provide for the Custody of Couviets. [Chapter IX, Laws of 1870-1]

§ 663. GOVERNOR AUTHORIZED TO CONTRACT.] Be it enacted by the Legis
lative Assembly of the Terrilory of Dakota, That the governor is au-
thorized, and it is hereby made his duty to enter into a contract with the
proper authorities of the state of Iowa, to keep -and maintain any con-
vict or convicts now under conviction, or that may hereafter be convicted and
sentenced by any of the districts courts of this territory, for violation of
the laws thereof, during the time for which said conviet or convicts may

—59
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have been sentenced by courts or either of them, upon the terms most ad-
vantageous to the territory that he can obtain.

§ 664. PrisoN For TERRITORY DESIGNATED.] That the state prison or peni-
tentiary located at Fort Madison, in the state of Iowa, shall be regarded
and recognized as the territorial prison of the territory of Dakota, and
all persons who are now, or who may be hereafter, under conviction for
any offense against the laws of the territory of Dakota, the penalty
whereof is punishment by imprisonment in the territorial prison, shall be
sentenced to the state prison of the said state of Iowa, and such sentence
shall be as legal in all respects as if such person or persons had been
sentenced to a territoral prison within the limits of the territory of Da.
kota: Provided, however, That the governor may, whenever the interests
of the territory require it, annul and cancel the contract with the said
state of Iowa, and enter into a new contract with the authorities of any
other neighboring state to keep and maintain the convicts of this terri-
tory: And provided further, That should the said state of Iowa annul or
cancel the said contract or agreement entered into with this territory, then
in that case the governor is authorized, and it is hereby made his duty to
enter into a contract upon the most favorable terms possible with the au-
thorities of some other neighboring state to keep and maintain the con-
victs from this territory, and in either case, when the governor shall con-
tract with any other neighboring state to keep and maintain the conviets
of this territory, it shall be his duty to immediately notify the auditor
and the several judges of the district courts of this territory, of the na-
ture of said contract, and the location of the prison of said state, and
after receiving such notification it shall be lawful for the said district
judges to sentence persons convicted in their several courts when the pun-
ishment to be inflicted is imprisonment in the territorial prison to the
prison designated by the governor as the one located in the state with
whom he hasnade such contract, and all the provisions of this act shall
in such case apply as fully and completely to the sentence and transporta-
tion of convicts to such prison as it does by virtue of this act to the state
prison of Iowa.:

§ 665. Surrrrrs To coNveY coxvicrs,] That the sheriff of each county
within this territory shall, at the close of each term of the district court
in such county, convey all persons who may have been convicted of
offenses punishable by imprisonment in the territorial prison, and sen-
tenced in accordance with the provisions of this act to the said state prison
of the state of Iowa, and he shall receive from the territorial treasury, for
services in going to and returning from such prison,including all expenses
by him incurred, at the rate of ten cents per mile for each and every mile
actually and necessarily traveled in going to and returning from said
prison: Provided, however, That when more than one convict is taken at
the same time, the sheriff shall receive in addition to ten cents per mile,
all necessary expenses incurred in the way of fare and hiring help for the
safe conveyance of said extra convicts.

2666. Pexavrry ror vionatioN.] Should any sheriff fail to take all con-
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.victs at the same time to the said prison which may have been convicted
at any one term of court as herein provided, or shall he knowingly de-
mand or receive greater compensation than is expressly given herein by
the preceding section, he shall be guilty of a misdemeanor, and upon
conviction by any court having competent jurisdiction, shall be fined in
any sum not less than twenty-five nor more than five hundred dollars for
each offense.

§ 667. SuERIFF'S REPORT T0 AUDITOR.] It shall be the duty of every sherift
who shall have conveyed any convict or convicts to the said prison at Fort
Madison, or other prison designated by the governor in accordance with
the provisions of section 664 of this act, to immediately notify the auditor
of the territory in writing, of the exact date that said convict or convicts
were received by the authorities of said prison, and a neglect of this duty
by any sheriff of this territory, shall render him liable upon conviction
before the district court wherein said sheriff shall reside, to a fine of not
less than twenty-five nor more than two hundred dollars for each and
every offense. 4

§ 665. Accounts or sHERIFF To BE Avbrrep.] It shall be the duty of the
auditor to audit all accounts presented by the sheriffs of the different
counties of this territory, for services rendered under the provisions of this
act in conveying convicts to the state prison, at Fort Madison, Towa, or
other prison designated by the governor as aforesaid when veritied by the
affidavit of such sherift, that he actually and necessarily traveled the dis-
tance and rendered the services stated in his said account, and to draw a
warrant on the territorial treasurer for the amount found due such sherift
for such services rendered.

§ 669.  SaME FOR MAINTENANCE oF coxviers.] It shall be the duty of the
auditor to audit all accounts presented by the authorities of the said state
of Towa or other state designated by the governor, as the one with whom
he has contracted for keeping and maintaining the convicts of this terri-
tory, under such regulations as he may prescribe, and to draw his warrant
or warrants on the territorial treasurer for the amount or amounts found
due said state.

2670, Errecr.] This act shall take effect and be in force from and
after its passage and approval.

Approved, December 14, 1870,

CHAPTER XVII.

HABEAS CORPUS.

AN ACT Regulating the Proceedings on Habexs Corpus,  [Chapter XLIV, Laws of 1842433

$0671. APPLICATION FOR—ISSUE AND SERVICE OF WrIT.] Be it enacted by the
Legislalice Assembly of the Territory of Dakota: If any person shall be
committed or detained for any criminal or supposed criminal matter, it
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shall and may be lawful for him to apply to the supreme or district court,
in term time, or any judge thereof in vacation, for a writ of habeas cor-
pus, which application shall be in writing, and signed by the prisoner or
some person on his behalf, setting forth the facts concerning his impris-
onment, and in whose custody he is detained, and shall be accompanied
by a copy of the warrant or warrants of commitment, or an affidavit that
the said copy has been demanded of the person in whose custody the pris-
oner is detained, and by him refused or neglected to be given. The said
court or judge to whom the said application shall be made, shall forth-
with award the said writ of habeas corpus, unless it shall appear from
the petition itself, or from the document annexed, that the party can
neither be discharged nor admitted to bail, nor in any other manner re-
lieved, which said writ, if issued by the court, shall be under the seal of
the court; if by a judge, under the hand of a judge, and shall be directed
to the person in whose custody the prisoner is detained, and made retarn-
able forthwith, to the intent that no officer, sheriff, jailor, keeper, or other
person, to whom such writ shall be directed, may pretend ignorance
thereof. Every such writ shall be indorsed with these words, “by the ha-
beas corpus act,” and whenever the said writ shall, by any person, be
served upon the sheriff, jailor, or keeper, or other person whatsoever, to
whom the same shall be directed, or being brought to him, or being left
with any of his under officers or deputies, at the jail or place where the
prisoner is detained, he, or some of his nnder officers or deputies, shall,
upon payment or tender of the charges of bringing said prisoner, to be
ascertained by the court or judge awarding the said writ, and indorsed
thereon, not exceeding fifteen cents per mile, and upon sufficient security
given to pay the charges carrying him back, if he shall be remanded,
make return of such writ, and bring or cause to be brought, the body of
the prisoner, before the court or judge who granted the writ, or in case of
the adjournment of the said court, or absence of the judge, then before
any of the judges aforesaid, and certify the true cause of his imprison-
ment, within three days thereafter, unless the commitment of such person
qe in a place beyond the distance of twenty miles from the place where
the writ is returnable; if beyond the distance of twenty miles, and not
above one hundred miles, then within ten days, and if beyond the dis-
tance of one hundred miles, then within twenty days after the delivery of
the writ as aforesaid, and not longer.

§ 672. PersoN Nor criMINALLY coxMtrTED.]  When any person, not being
committed or detained for any criminal or supposed criminal matter, shall
be confined or restrained of his or her liberty, under any color or pretense
whatever, he or she may apply for a writ of habegs corpus as aforesaid.
Application shall be in writing, signed by the party or some person on his
behalf, setting forth the facts concerning his or her imprisonment, and
wherein the illegality of such imprisonment consists, and in whose cus-
tody he or she is detained, which application or petition shall be verified
by the oath or affirmation of the party applying, or some other person on
his or her behalf. If the confinement or restraint is by virtue of any judi-
cial writ, or process or order, a copy thereof shall be annexed thereto, or
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an affidavit made that the same has been demanded and refused; the same
proceedings shall thereupon be had in all respects as are directed in the
preceding section. :

§ 673. RETURN OF WRIT-—HEARING—CAUSES FOR DIscitakcE.] Upon the return
of the writ of habeas corpus, a day shall be set for the hearing of the
cause of imprisonment or detainer, not exceeding five days thereafter,
unless the prisoner shall request a longer time. The said prisoner may
deny any of the material facts set forth in the return, or may allege any
fact to show, either that the imprisonment or detention is unlawful, or
that he is then entitled to his discharge, which allegations or denials shall
be made on oath. The said return may be amended by leave of the court
or judge before or after the same isfiled, as also may all suggestions made
against it, that thereby material facts may be ascertained. The said court
or judge shall proceed in a summary way to settle the said facts by hear-
ing the testimony and arguments, as well of all parties interested civilly,
if any there be, as of the prisoner and the person who holds him in cus-
tody, and shall dispose of the prisoner as the case may require; if it
appears that the prisoner is in custody by virtue of process from any
court legally constituted, he can be discharged only for some of the fol-
lowing caunses:

1. When the court has exceeded the limit of its jurisdiction, either as to
the matter, place, sum or person.

2. Where, though the original imprisonment was lawful, yet by some
act, omission or event, which has subsequently taken place, the party has
becume entitled to his discharge.

. Where the process is defective in some substantial form 1eqmled by

la\\ .

4. Where the process, though in proper form, has been issued in a case
or under circuinstances where the laws do not allow process or orders for
imprisonment or arrest to issue.

5. When, although in proper form, the process has been issued or exe-
cuted by a person either unauthorized to issue or execute the same, or
where the person having the custody of the prisoner, under such process,
is not the person empowered by law to detain him.

6. Where the process appears to have obtained by false pretense or
bribery.

7. Where there i3 no general law, nor any judgment, order or
decree of a court, to authorize the process, if in a civil suit, nor any con-
viction, if in a criminal proceeding

No court or judge, on the return of a habeas corpug, shall, inany other
manner inquire into the legality or justice of a judgment or decree of a
court legally constituted; in all cases where the imprisonment is a erim-
inal, or supposed criminal matter, if it shall appear to the said couart or
judge that there is sufficient legal cause for the commitment of the pris-
oner, although such commitment may have beeninformally made, or with-
out due authority, or the process may have been informally made, or with-
out due authority, or the process may have been executed by a personnot
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authorized, the court or judge shall make a new commitment in proper
from, and directed to the proper officer, or admit the party to bail, if the
case be bailable.

§ 674. Rrcoczizaxce with secerity.]  When any person shall be admit-
ted to bail on habeas corpus, he shall enter into recognizance, with one or
more securities, in such sum as the court or judge shall direct, having regard
to the circumstances of the prisoner, and the nature of the offense, condi-
tioned for his or her appearance at the next district court, to he holden in
and for the county where the offense was committed, or where the same is
to be tried, where any court or judge shall admit to bail or remand any
prisoner brought before him or them on any writ of habeascorpus, it shall
be the duty of the said court or judge, to bind all such persons as do de-
clare anything material to prove the offense with which the prisoner is
charged by recognizance, to appear at the proper court having cognizance
of the offense, on the first day of the next term thereof, to give evidence
touching the said offense, and not to depart the said court without leave,
which recognizance so taken, together with the recognizance entered into
by the prisoner when he is admitted to bail, shall be certified and returned
to the proper court, on the first day of the next succeeding term thereof;
if any such witness shall neglect or refuse to enter into a recognizance, as
aforesaid, when thereunto required, it shall be lawful for the court or
judge to commit him to jail until he shall enter into such recognizance, or
he be otherwise discharged by due course of law; if any judge shall re-
fuse or neglect to bind any such witness or prisoner by recognizance, when
taken as aforesaid he shall be deemed guilty of a misdemeanor in office,
and be proceeded against accordingly.

§ 675. RemanniNe rrisoNzr—sicoxpwrit.]  When any prisoner, brought

up on a habeas corpus, shall be remanded to prison, it shall be the duty
of the court or judge remanding him; if suchprisoner shall obtain a sec-
ond writ of habeas corpus, it shall be the duty of such sheriff, or other
person to whom the same shall be directed, to return therewith the order
aforesaid, and if it shall appear that the said prisoner was remanded
for any offense adjudged not bailable, it shall be taken and received as
conclusive, and the prisoner shall be remanded without further proceed-
ings. .
§676. Powkr or avpce vNpek secoxn writ.] It shall not be lawful for
any court or judge, on a second writ of habeas corpus obtained by such
prisoner, to discharge the said prisoner, if he is clearly and specifically
charged in the warrant of commitment with a criminal offense, but the
said court or judge shall, on the return of such second writ, have power
only to admit such prisoner to bail, where the offense is bailable by law,
or remand him to prison, where the offense is not bailable, or where such
prisoner shall fail to give the bail required.

§ 677. NOT AGAIN COMMITTED UNLESS INDICTED.]  No person who has been
discharged by order of a court or judge on a habeas corpus, shall be
again imprisoned, restrained, or kept in custody for the same cause, un-
less he be afterwards indicted for the same offense; nor unless by the legal
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order or process of the court wherein-lie is bound by recognizance to ap-
pear. The following shall not be deemed to be the same cause:

1. If after a discharge for a defect of proof, or on any material defect
in the commitment, in a criminal case, jthe prisoner should be again ar-
rested on sufficient proof, and committed by legal process for the same
offense.

2. If in a civil suit the party has been discharged for any illegality in
the judgment or process, and is afterwards imprisoned by legal process
for the same cause of action.

3. Generally, whenever the discharge has been ordered on account of
the non-observance of any of the forms required by law, the party may
be a second time imprisoned, if the cause be legal, and the forms required
by law observed.

§ 678.  WANT OF PROSECUTION—WITNESsES cANNoT BE 1an.]  If any person
shall be committed for a criminal or supposed criminal matter, and not
admitted to bail, and shall not be tried on or before the second term of
the court having jurisdiction of the offense, the prisoner shall be let at
liberty by the court, unless the delay shall happen on the application of
the prisoner; if such court at the second term shall be satisfied that the
due exertions have been made to procure the evidence for and on behalf
of the territory, and that there are reasonable grounds to believe that such
evidence may be procured at the third term, they shall have power to con-
tinue such case till the third term; if any such prisoner shall have been
admitted to bail for a crime other than a capital offense, the court may
continue the trial of said cause to a third term, if it shall appear by oath
or affirmation that the witnesses for the territory are absent, such witnesses
being mentioned by name, and the court shown wherein their testimony is
material. :

§ 679, Wuarr xor 1o peLay triar.] To prevent any person from avoiding
or delaying his trial, it shall not be lawful to remove any prisoner on
habeas corpus under this act out of the county in which he or she is con-
fined, within fifteen days next preceding the term of the court at which
such person ought to be tried, except it be to convey him or her into the
county where the offeuse with which he or she stands charged is properly
cognizable.

§ 680, ReMOVAL FROM ONE PLACE OR JAIL TO ANOTHER.| Any person, being
committed to any prison, orin custody of any officer, sheriff, jailor, keeper,
or other person, or his under officer or deputy, for any criminal or supposed
criminal matter, shall not be removed from the said prison or custody into
other prison or custody, unless it be by habeas corpus, or some other any
legal writ: or where the prisoner shall be delivered to the constable, or
other inferior officer, to be carried to some common jail; or shall be re-
moved from one place to another, within the county, in order to his dis-
charge or trial in due conrse of law; or in case of sudden fire, infection,
or other necessity; or where the sheriff shall commit such prisoner to the
Jjail of an adjoining county for the want of a sufficient jail in his own
county, as is provided in the act concerning jails and jailors; or where
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the prisoner, in pursnance of a law of the United States, may be claimed
or demanded by the executive of the United States, or territories: if
any person shall, after such commitment as aforesaid, make out, sign or
countersign any warrant or warrants for sach removal, except as before
excepted, then he or they shall forfeit to the prisoner or aggrieved. party,
a sum not exceeding three hundred dollars, to be received by the prisoner
or party aggrieved, in the manner hereinafter mentioned.

£ 681, PPENALTY IF JUDGEFAIL OK DELAY WRIT.] Any judge empowered by
this act to issue writs of habeas corpus, who shall corruptly refuse to is-
sue such writ, when legally applied to, in a case where such writ may law-.
fully issue, or who shall for the purpose of oppression, unreasonably de-
lay the issuing of such writ, shall, for every such offense, forfeit to the
prisoner or party aggrieved a sum not exceeding five hundred dollars.

§ 682, OrrICER REFUSING To EXECUTE AND RETURN.]  If any officer, sheriff,
jailer, keeper or other person to whom any such writ shall be directed.
shall neglect or refuse to make the returns as aforesaid, or to bring the
body of the prisoner according to the command of said writ, within the
time required by this act, all and every such officer, sheriff, jailer, keeper
or other person, shall be deemed guilty of contempt of the comrt or judge
who issued said writ; wherenpon, the said court or judge may, and shall
issue an attachment against such oflicer, sheriff, jailer, keeper or other
person, and cause him or them to be committed to the jail of the county,
there to remain without bail or mainprize, until he or they shall obey the
said writ; such officer, sheriff] jailer, keeper or other person, shall also
forfeit to the prisoner or agzgrieved party a sum not exceeding five hundred.
dollars, and shall be incapable of holding or executing his said office.

$683. Resovizg ok coNcreaniNg. ] Any one having a person in his cus-
tody or uuder his restraint, power or control, for whose relief a writ of
babeas corpus is issued, who with intent to avoid the effect of such writ,
shall trausfer such nerson to the custody, or place him or her uuder the
control of another, or shall conceal him or her, or change the place of his
or her confinement, with intent to avoid the operation of such writ, or
with intent to remove him or her out of this territory, shall forfeit for
every such offense, one thousand dollars, and be imprisoned not less than
one year, nor more than five years; in any prosecution for the penalty in-
curred under this section, it shall not be necessary to show that the writ
of habeas corpus had issued at the time of the removal, transfer or con-
cealment therein mentioned, if it be proven that the acts therein forbidden
were done with the intent to avoid the operation of such writ.

§684.  Covy or coMMITMENT To PrisoNer.]  Any sheriff or his deputy, any
Jailer or coroner, having custody of any prisoner committed on a civil or
criminal process of any court or nagistrate, who shall neglect to give such
prisoner a copy of the process, order or commitment by virtue of which
he is imprisoned, within six hours after the demand made by said pris-
oner, or any one on his behalf, shall forfeit five hundred dollars.

§ 6585, RE-ARKESTING FOR SAME CAUSE.] Any person who, knowing that
another has been discharged by order of a competent judge or tribunal,



HaBras corpus. CRIMINAL PROCEDURE. ‘ 937

on a habeas corpus, shall, contrary to the provisions of this act, arrest or
detain him again for the same cause which was shown on the return of
such writ, shall forfeit five hundred dollars for the first oftense, and one
thuusand dollars for every subsequent offense.

§ 686. Prxarmes ¢o 1o rersoN.]  All the pecuniary forfeitures under
this act shall inure to the use of the party for whose benetit the writ of
habeas corpus issued, and shall be sued for and recovered, with costs, in
the name of the territory. by every person aggrieved. ’

§ 687.  (FENERAL IssUE MAY BE PLEADED.] In any action or suit for any
offense against the provisions of this act, the defendant or defendants may
plead the general issue, and give the special matter in evidence.

§688. No sar.] The recovery of the said penalties shall be no bar to
a civil suit for damages.

§ 689.  Wuo yay msve wrir, ac.]  The supreme and distriet courts within
this territory, or the judges thereof in vacation, shall have power to issue
writs of habeas corpus, for the purpose of bringing the body of any per-
son confined in any jail within the same before them, to testify or be sur-
rendered in discharge of bail.  When a writ of habeas corpus shall be
issned for the purpose of bringing into court any person to testify, or the
principal, to be surrendered in discharge of bail, and such principal or
witness shall be confined in any jail in this territory out of the county in
which such principal or witness is required to be surrendered, or to any
county in this territory, and there be executed and returned by any officer
to whom it shall be directed, and the principal, after being surrendered,
or his bail discharged, or a person testifying as aforesaid, shall, by the
officer executing such writ, be returned by virtue of an order of the court,
for the purpose aforesaid, an attested copy of which, lodged with the
jailer, shall exonerate such jailer from being liable for an escape. The
party praying out such writ of habeas corpus shall pay to the officer ex-
ecuting the same, such reasonable sum for his services as shall be ad-
judged by the courts respectively.

§ 690, Iirrecer.] Thisact shall take effect and be in force from and after
its passage.

Approved, January 9, 1863,
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