
PROBATE CODE.

SPECIAL PROCEEDINGS OF A CIVIL NATURE.

TITLE T.

PROCEEDINGS IN PROBATE COURTS.

CHAPTER I.
JURISDICTION.

§ 1. Jurisdiction and powers.] Be it enacted by the Legislative Assem
bly of the Territory of Dakota, That the probate court has jurisdiction,
and the judge thereof power, which must be exercised in the cases, and in
the manner prescribed by statute:
1. To open and receive proof of last wills and testaments, and to ad

mit them to proof, and to revoke the probate thereof, and to allow and
record foreign wills.
2. To grant letters testamentary, of administration and of guardian

ship, and to revoke the same.
3. To appoint appraisers of estates of deceased persons.
4. To compel executors, administrators and guardians to render ac

counts.
5. To order the sale of property of estates, or belonging to minors.
6. To order the payment of debts due from estates.
7. To order and regulate all distributions of property or estates of de

ceased persons.
8. To compel the attendance of witnesses and the production of title

deeds, papers and other property ~of an estate, or of a minor.
9, To exercise all the powers conferred by this chapter or by other

law.
10. To make such [orders as maybe necessary to the exercise of the

powers conferred upon it.

--
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11. To appoint and remove guardians for infants, and for persons insane
or otherwise incompetent; to compel payment and delivery by them of
money or property belonging to their wards, to control their conduct and
settle their accounts.
§ 2. Construction and effect of proceedings.] The proceedings of this

court are construed in the same manner, and with like intendments, as the
proceedings of courts of general jurisdiction, and to its records, orders,
judgments and decrees, there are accorded like force, effect, and legal pre
sumptions as to the records, orders, judgments and decrees of district
courts.
§ 3. Service of process ] All process issued by the probate court shall

be served in the same manner, and by the persons and officers as provided
for the service of process of the district court, with the same fees.

§4. When judge disqualified.] When the judge of the probate court
is a party to any proceeding therein, or connected by blood or affinity to
any person so interested nearer than the fourth degree, or is personally
interested in the conduct or event of any probate matter or proceeding, or
when he is named as a legatee or devisee, or executor, or trustee in a will,
or is a witness thereto, he shall be disqualified to act therein, and it shall
be disposed of as follows:
1. He shall call the county clerk, who shall in such cases be substituted

for and have power to act in place of the judge of the probate court; and
such acts of the county clerk while acting as judge of the probate court,
shall be binding upon all parties interested therein, and the record shall
set forth the occasion of his substitution, and show by bis official signa
ture the proceedings had, and the acts done by and before him.
2. Whenever in such cases the probate of any will, the appointment of

any executor, administrator or guardian, or any other probate act, is re
sisted, and any issue of law or fact is joined, the said issue, and all the
papers and records relating thereto, shall be sent to the district court for
the county or judicial subdivision which shall have full jurisdiction of the
same, and it shall be tried and determined and the necessary judgment
and order made by that court, and all the proceedings had and the judg
ments and orders made therein shall be entered by the clerk of said court
in the record of the probate court, and returned, together with all
the papers, to the probate court; and the clerk of the district court is
entitled to charge and receive the same fees as for like services in the dist
rict court, and the county clerk the same fees as the judge of the probate
court in like cases.

§ 5. Jurisdiction resumed.] Under the substitution or transfer of juris
diction provided in the last section, the law and the rights of parties shall
in all other respects be and remain the same; and if, before the issues so
transferred are decided, or the administration of such estate is closed,
another person be elected or appointed and qualified as judge of the pro
bate court, who is not disqualified to act in the settlement of the estate,
he must resume full jurisdiction of the case, and upon notice to that effect
from the judge of the probate court, the clerk of the district court must
return all papers and records to the probate court.
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§ 6. Judge's powers.] A judge of the probate court, as contra-distin
guished from the probate court, may exercise out of court all the powers
expressly conferred upon him as a judge.
§ 7. Venue of probate acts.] "Wills must be proved, and letters testa

mentary or of administration granted:
1. In the] comity of which the decedent was a resident at the time of

his death, in whatever place he may have died.
2. In the county in which the decedent may have died, leaving estate

therein, he not being a resident of the territory.
3. In the county in which any part of the estate may be, the decedent

having died out of the territory, and not resident thereof at the time of
his death.
4. In the county in which any part of the estate may be, the decedent

not being a resident of the territory, but dying within it, and not. leaving
estate in the county in which he died.

5. In all other cases, in the county where application for letters is first
made.

§ 8. In either county.] When the estate of the decedent is in more than
one county, he having died out of the territory, and not having been a resi
dent thereof at the time of his death, or being such non-resident and dying
within the territory, and not leaving estate in the county where he died,
the probate court of that county in which application is first made for
letters testamentary or of administration, has exclusive jurisdiction of the
settlement of the estate.

§ 9. Territorial exclusive jurisdiction.] The probate court of the county
in which application is first made for letters testamentary or of adminis
tration in any of the cases above mentioned, shall have jurisdiction co-ex
tensive with the territory in the settlement of the estate of the decedent
and the sale and distribution of his real estate, and excludes the jurisdic
tion of the probate court of every other county.

CHAPTER II.
PROBATE OF WILLS.

ARTICLE I.—Petition, notice and proof.

§ 10. Custodian must deliver.] Every custodian of a will, within thirty
days after receipt of information that the maker thereof is dead, must
deliver the same to the probate court having jurisdiction of the estate, or
to the executor named therein. A failure to comply with the provisions
of this section makes the person failing responsible for all damages sus
tained by any one injured thereby.
§11. Who hay petition.] Any executor, devisee or legatee named in

any will, or any other person interested in the estate, may at any time
after the death of the testator, petition the court having jurisdiction to
have the will proved, whether the same be in writing, in his possession or
not, oris lost or destroyed, or beyond the jurisdiction of the territory, or

a nuncupative will.
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§ 12. Requisites of petition.] A petition for the probate of a will must
show :

1. The jurisdictional facts.
2. "Whether the person named as executor consents to act, or renounces

his right to the letters testamentary.
3. The names, ages and residence of the heirs and devisees of the de

cedent so far as known to the petitioner.
4. The probable value and character of the property of the estate.
5. The name of the person for whom letters testamentary are prayed.
No defect of form, or in the statement of jurisdictional facts actually

existing, shall make void the probate of a will.
§ 13. Pkesumed renunciation.] If the person named in a will as execu

tor, for thirty days after he has knowledge of the death of the testator,
and that he is named as executor, fails to petition the proper court for
the probate of the will, and that letters testamentary be issued to him, he
may be held to have renounced his right to letters, and the court may ap
point any other competent person administrator, unless good cause for
delay is shown.
§ 14. Compulsory production of will.] If it be alleged in any petition

that any will is in the possession of a third person and the court is satis
fied that the allegation is correct, an order must be issued and served upon
the person having possession of the will, requiring him to produce it in the
court at the time named in the order. If he has possession of the will and
neglects or refuses to produce it in obedience to the order, he may by war
rant of the court be committed to the jail of the county, and kept in close
confinement until he produces it.

§15.. Hearing —notice.] When the petition is filed and the will pro
duced, the judge of the probate court must fix a day for hearing the peti
tion, not less than ten nor more than thirty days from the production of
the will. Notice of the hearing shall be given by the judge by publishing
the same in a newspaper of the county, if there is none, then by three
written or printed notices posted at three of the most public places in the
county. If the notice be published in a weekly ne\vspax>er, it must appear
therein on at least three different days of publication, and if in a news
paper published oftener than once a week, it shall be so published that
there must be at least ten days from the first to the last day of publication,
both the first and the last days being included. If the notice is by posting,
it must be given at least ten days before the hearing.
§ 16. Heirs noticed by mail.] Written or printed copies of the notice of

the time appointed for the probate of the will, must be addressed to the
heirs of the testator resident in the territory, at their places of residence,
if known to the petitioner, and deposited in the post-office, with the
postage thereon prepaid by the petitioner, at least ten days before the
hearing: the notice must be issued by the judge over the seal of the court.
Proof of the mailing of the notice must be made at the hearing; the same
notice and proof of service thereof on the person named as executor must
be made if he be not the petitioner; also on any person named as co-
executor, not petitioning, if their place of residence be known.
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§ 17. Powers at chambers.] The judge of the probate court may, out
of term time or at chambers, receive petitions for the probate of wills, and
make and issue all necessary orders and writs to enforce the production
of wills, and the attendance of witnesses, and may appoint special terms
of his court for hearing the petitions, trials of issues, and admitting wills
to probate.
§ 18. Proof of notice—waiver.] At the time appointed for the hearing,

or at the time to which the hearing may have been postponed, the court,
unless the parties appear, must require proof that the notice has been
given, which being made, the court must hear testimony in proof of the
will. If such notice is not proved to have been given, or if from any other
cause it is necessary, the hearing may be postponed to a day certain, and
notice to absentees given thereof, as original notice is required to be given.
The appearance in court of parties interested is a waiver of notice.
§ 19. Contestants.] Any person interested may appear and contest

the will. Devisees, legatees or heirs of an estate may contest the will
through their guardians, or attorneys appointed by themselves, or by the
court, for that purpose; but a contest made by an attorney appointed by
the court, does not bar a contest, after probate, by the party so represented,
if commenced within one year after such probate; nor does the non-
appointment of an attorney by the court of itself invalidate the probate
of a will.
§ 20. Requisites when no contest.] If no person appears to contest the

probate of a will, the court may admit it to probate on the testimony of
one of the subscribing witnesses onty, if he testifies that the will was exe
cuted in all particulars as required by law, and that the testator was of
sound mind at the time of its execution.
§21. Olographic —now proved.] An olographic will may be proved in

the same manner that other private writings are proved.

ARTICLE II.—Contesting probate of wills.
§ 22. Proceedings — issues—trial.] If any one appears to contest the

will, he must file written grounds of opposition to the probate thereof,
and serve a copy on the petitioner and other residents of the county in
terested in the estate, any one or more of whom may demur thereto upon
any of the grounds of demurrer allowed by law in civil actions. If the
demurrer be sustained, the court must allow the contestant a reasonable
time, not exceeding ten days, within which to amend his written opposi
tion. If the demurrer is overruled, the petitioner and others interested
may jointly or separately answer the contestant's grounds, traversing or
otherwise obviating or avoiding the objections. Any issues of fact thus
raised, involving:

1. The competency of the decedent to make a last will and testament.
2. The freedom of the decedent at the time of the execution of the will

from duress, menace, fraud or undue influence.
3. The due execution and attestation of the will by the decedent or sub

scribing witnesses; or,
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4. Any other questions substantially affecting the validity of the will.
Must be tried and determined by the court. On the trial the contestant

is plaintiff, and the petitioner is defendant.
§ 23. Findings and conclusions —kkcord.] The court, after hearing the

case, must give in writing the findings of fact and conclusions of law upon
the issues submitted, and upon these the court must render judgment
either admitting the will to probate or rejecting it. In either case, the
proofs of the subscribing witnesses must be reduced to writing. If the
will be admitted to probate, the judgment, will, and proofs must be re
corded.
§ 24. Witnesses on contest.] If the will is contested, all the subscribing

witnesses who are present in the county, and who are of sound mind, must
be produced and examined; and the death, absence or insanity of any of
them must be satisfactorily shown to the court. If none of the sub
scribing witnesses reside in the county, and are not present at the time
appointed for proving the will, the court may admit the testimony of
other witnesses to prove the sanity of the testator and the execution of
the will; and, as evidence of the execution, it may admit proof of the
hand writing of the testator and of the subscribing witnesses, or any of
them.
§ 25. Testimony preserved.] The testimony of each witness, reduced

to writing and signed by him, shall be taken, kept and hied by the judge,
and shall be good evidence in any subsequent contests or trials concern
ing the validity of the will, or the sufficiency of the proof thereof, if the
witness be dead, or has permanently removed from this territory.
§ 26. Certificate of probate.] If the court be satisfied upon the proof

taken that the will was duly executed, and that the testator was, at the
time 'of the execution thereof, of sound and disposing mind, and not
acting under duress, menace, fraud or undue influence, a certificate of the
proof and the facts so found, signed by the judge and attested by the
seal of the court, must be attached to the will.
§ 27. Kkcord of same.] The will and the certificate of the proof thereof,

together with all the evidence taken, must be filed by the judge and re
corded by him in a book to be provided, at the charge of the county, for
that purpose.

ARTICLE III.—Probate of foreign wills.
§ 28. Where estate claimed.] Every will duly proved and allowed in

any other of the territories, or in any of the United States, or the District
of Columbia, or in any foreign country or state, may be allowed and re
corded in the probate court of any county in which the testator shall have
left any estate or any estate for which claim is made.
§ 29. Petition.] When a copy of the will and the probate thereof, duly

authenticated, shall be produced by the executor, or by any other person
interested in the will, with a petition for letters, the same must be filed
and the court or judge must appoint a time for the, hearing, notice where
of must be given as provided for an original petition for the probate of
a wih



Probate of wills. Probate code. 649

§ 3D. Requisites of proof.] If, on the hearing, it appears upon the face
of the record that the will has been proved, allowed and admitted to pro
bate in any other of the territories, or any state of the United States, the
District of Columbia, or in any foreign country or state, and that it was
executed according to tlie law of the place in which the same was made,
or in which the testator was at the time domiciled, or in conformity with
the laws of this territory, it must be admitted to probate, be certified in
like manner according to the facts, and recorded, and have the same force
and effect as a will first admitted to probate in this territory, and letters
testamentary or.of administration issued thereon.

ARTICLE IV.—Contesting will after probate.
§ 31. Causes— limitations.] When a will has been admitted to probate,

any person interested therein may at any time within one year after such
probate, contest the same or the validity of the will. For that purpose he
must file in the court in which the will was proved a sworn petition in
writing containing his allegations, that evidence discovered since the pro
bate of the will, the material facts of which must be set forth, show:
1. That a will of a later date than the one proved by the decedent, re

voking or changing the former will, has been discovered, and is offered;
or,
2. That some jurisdictional fact was wanting in the former probate; or,
3. That the testator was not competent, free from duress, menace, fraud

or undue influence when the will allowed was made; or,
4. That the former will was not duly executed and attested.
§32. Citation to whom.] Upon filing the petition, a citation must be

issued to the executors of the will, or to the administrators with the will
annexed and to all the legatees and devisees mentioned in the will and
heirs residing in the territory so far as known to the petitioner, or to their
guardians if any of them are minors, or their personal representatives if
any of them are dead, requiring them to appear before the court on some
day of a regular term therein specified, to show cause why the probate of
the will should not be revoked.
§ 33. Other will—notice] If another will be offered by the petition,

it must show all that is required in the original case of a petition for the
probate of a will, and like notices must be sewed in the same manner,
and upon all the parties as required before the hearing of proof of any
will originally: Prodded, That such notices need not be served on any
persons upon whom the citation required in the preceding section is to be
served.
§ 34. Hearing —proofs.] At the time appointed for showing cause, or

at any time to which the hearing is postponed, personal service of the
citations having been made upon the persons named therein, and the re
quired publication, posting and service of the notices having been made,
and all duly proved, the court must proceed to try the issues joined in the
same manner as in an original contest of a will. If upon hearing the
proofs of the parties the court shall decide that the will is, for any of the
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reasons alleged, invalid, or that it is not proved to be the last will of the
testator, the probate must be annulled and revoked; and if the court shall
decide that the new will is valid, it may admit the same to probate in the
same manner as originally upon the probate of a contested will.
§ 35. Effect of revocation.] Upon the revocation being made, the

powers of the executor or administrator with the will annexed, must cease:
but such executor or administrator shall not be liable for any act done in
good faith previous to the revocation.
§ 3(3. Costs.] The fees and expenses must be paid by the party con

testing the validity or probate of the will, if the'will in probate be con
firmed. If the probate be annulled and revoked, the costs must be paid
by the party who resisted the revocation, or out of the property of the de
cedent as the court directs.
§ 37. Probate wiie.v conclusive.] If no person within one year after the

probate of a will, contests the same or the validity thereof the probate of
the will is conclusive, saving to infants and persons of unsound mind, a
like period of one year after their respective disabilities are removed.

ARTICLE \7.— Probate oe lost or destroyed will.
§ 38. Proceedings.] Whenever any will is lost or destroyed, the pro

bate rourt must take proof of the execution and validity thereof, and es
tablish the same, notice to all persons interested being first given, as pre
scribed in regard to proofs of wills in other cases. All the testimony
given must be reduced to writing, signed by the witnesses, filed and pre
served .

§ 39. Special requisites.] No will shall be proved as a lost or de
stroyed will, unless the same is proved to have been in existence at the
time of the death of the testator, or is shown to have been fraudulently
destroyed in the lifetime of the testator, nor unless its provisions are
clearly and distinctly proved by at least two credible witnesses.
§ 40. Statement of will.] AVhen a lost will is established, the provis

ions thereof must be distinctly stated and certified by. the judge of the
probate court, under his hand and the seal of the court, and the certificate
must be filed and recorded as other wills are filed and recorded, and let
ters testamentary or of administration with the will annexed, must be is
sued thereon in the same manner as upon wills produced and duly proved;
the testimony must be reduced to writing, signed, certified and tiled as in
other cases, and shall have the same effect as evidence as provided in ar
ticle II of chapter II.
§ 41. Restraint of other acts.] If before or during the pendency of an

application to prove a lost or destroyed will, letters of adminstration are
granted on the estate of the testator, or letters testamentary of any pre
vious will of the testator are granted, the court may restrain the admin
istrators or executors, so appointed, from any acts or proceedings which
would be injurious to the legatees or devisees claiming under the lost or
destroyed will.
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ARTICLE VI.—Puobate of nuncupative wills.
§42. Special additional facts.] Nuncupative wills may at any time,

within six months after the testamentary words are spoken by the dece"
dent, be admitted to probate on petition and notice as provided for the
probate of wills executed in writing. The petition, in addition to the ju
risdictional facts, must allege that the testamentary words, or the sub
stance thereof, were reduced to writing within thirty days after they were
spoken, which writing must accompany the petition.
§ 43. Limitation of time and fact.] The probate; court must not receive

or entertain a petition for the probate of a 'nuncupative will, until the
lapse of fourteen days from the death of the testator, nor must such pe
tition be at any time acted on, unless the testamentary words are, or their
substance is, reduced to writing and riled with the. petition, nor until the
surviving husband or wife, if any, and all other persons resident in the ter
ritory or county, interested in the estate, are notified, as provided in arti
cle I of chapter II.
§ 44. Double time for revocation.] Contents of the probate of nuncu

pative wills and appointments of executors and administrators of the es
tate devised thereby must be had, conducted and made as hereinbefore
provided in cases of the probate of written wills: Provided, That double
the period allowed for the petition of revocation of the probate of a writ
ten will shall be allowed in which to petition for the revocation and an
nulling of a nuncupative will.

CHAPTER III.
EXECUTORS AND ADMINISTRATORS, THEIR LETTERS, BONDS, REMOVALS AND

SUSPENSIONS.

ARTICLE I.—Letters testamentary and of administration with
THE WILL annexed, now and TO WHOM ISSUED.

§ 45. Executors by tiik will.] The court admitting the will to probate
after the same is proved and allowed, must issue letters thereon to the per
sons named therein as executors, who are competent to discharge the
trust, who must appear and qualify unless objection be made as provided
in the second section following.
§ 46. Incompetency defined.] No person is competent to serve as exec

utor who, at the time the will is admitted to probate, is:
1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court inconiDetent to execute the duties of the trust

by reason of drunkenness, improvidence, or want of understanding or in
tegrity.
If the sole executor or all the executors are incompetent, or renounce or

fail to apply for letters, or to appear and qualify, letters of administration
with the will annexed must be issued.
§47. Objections to executors.] Any person interested in a will may
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file objections in writing, to granting letters testamentary to the persons
named as executors, or any of them; and the objections must be heard and
•determined by the court. A petition may, at the same time, be filed for
letters of administration, with the will annexed.
§ 48. Woman's marriage annuls.] When an unmarried woman, ap

pointed executrix, marries, her authority is extinguished. When a
married woman is named as executrix, she may be appointed and serve in
every respect as a femme .sole.

§ 49. Executor's death.] No executor of an executor shall, as such, be
authorized to administer on the estate of the first testator, but on the
death of the sole or surviving executor of any last will, letters of admin
istration with the will annexed, of the estate of the first testator, left un-
administered, must be issued.
§ 50. Disqualification removed.] Where a person absent from the terri-

- tory, or a minor, is named executor, and there is another executor who
accepts the trust and qualities, the latter may have letters testamentary.
and administer the estate until the return of the absentee, or the majority
of the minor, who may then be admitted as joint executor. If there is no
other executor, letters of administration with the will annexed, must be
granted; but the court may, in its discretion, revoke them on the return of
the absent executor, or the arrival of the minor at the age of majority.
§ 51. Appointment or act of part.] When all the executors named are

not appointed by the court, those appointed have the same authority to
perform all acts and discharge the trust, required by the will, as effectually
for every purpose as if all were appointed and should act together; when
there are two executors or administrators, the act of one alone shall be
-effectual, if the other is absent from the territory, or laboring under any
legal disability from serving, or if he has given his co executor or co-ad
ministrator authority, in writing, to act for both; and when there are
more than two executors or administrators, the act of a majority of them
is valid.
§ 52. Administrators same power.] Administrators with the will an

nexed have the same authority over the estates which executors named in
the will would have, and their acts are as effectual for all purposes. Their
letters must be signed by the judge of the probate court, and bear the seal
thereof.

ARTICLE II.—Form of letters.
§ 53. Testamentary,] Letters testamentary must be substantially in the

following jjprm:
Territory op Dakota, )
County of \
The lasi will of A. B., deceased, a copy of which is hereto annexed, haviujj been proved and

recorded in the probate court of the county of CD., who is named therein, is hereby
appointed executor.

Witness, G. II., judge of the probate court of the county of , with the seal of the
court affixed, the day of , A. D., 18. .

[Seal, and the official signature of the judge.]
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§54. Of administration with will.] Letters of administration with the
will annexed must be substantially in the following form:
Territory of Dakota, )
County op f
The last will of A. B., deceased, a copy of which is hereto annexed, baviDg been proved and

recorded in the probate court of the county of , and there being no executor named in
the will [or, as the case may be], C. D. is hereby appointed administrator, with the will an
nexed.
Witness, Q. II, judge of the probate court ot the county of , with the seal of the

court affixed, the day of , A. D., 18. .
[Seal, and the official signature ot the judge.]

§ 55. Of administration.] Letters of administration must be signed by
the judge, under the seal of the court, and substantially in the following
form:
Territory of Dakota, /
County op (

C. D. is hereby appointed administrator of the estate of A. B , deceased.
Witness, G. H., judge of the probate court of the county of , with the seal thereof

affixed, the day of , A. D. 18 . .
[Seal, and official signature of the judge.]

ARTICLE III.—Letters of administration— to whom and the order
IN WHICH THEY ARE GRANTED.

§ 50. Who entitled —order.] Administration of the estate of a person
dying intestate must be granted to some one or more of the persons here
inafter mentioned, and they are respectively entitled thereto in the fol
lowing order:
1. The surviving husband or wife, or some competent person whom he

or she may request to have appointed.
2. The children.
3. The father or mother.
4. The brothers.
5. The sisters. '

6. The grandchildren.
7. The next of kin entitled to share in the distribution of the estate.
8. The creditors.
9. Any person legally competent.
If the decedent was a member of a partnership at the time of his de

cease, the surviving partner must in no case be appointed administrator
of his estate.
§ 57. Preferences required.] Of several persons claiming and equally

entitled to administer, males must be preferred to females, and relatives of
the whole blood to those of the half blood.
§ 58. Equally entitled.] When there are several persons equally enti

tled to the administration, the court may grant letters to one or more of
them-, and when a creditor is claiming letters, the court may, in its discre
tion, at the request of another creditor, grant letters to any other person
legally competent.
§ 59. To guardian of minor.] If any person entitled to administration

is a minor, letters must be granted to his or her guardian, or any other
person entitled to letters of administration, in the discretion of the court.
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§60. Incompetency defined.] No person is competent to serve as ad
ministrator or administratrix, who. when appointed, is:
1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to execute the duties of the trust

by reason of drunkenness, improvidence, or want of understanding or
integrity.
§ 61. Women.] A married woman must not be appointed administra

trix. When an unmarried woman, appointed administratrix, marries,
her authority is extinguished.

ARTICLE IV. — Petition and contkst for letters and action
THEREON.

§ 62. Requisites of petition.] Petition for letters of administration
must be in writing, signed by the applicant or his counsel, and tiled with
the judge of the court stating the facts essential to give the court jurisdic
tion of the case, and when known to the applicant, he must state the
names, ages and residence of the heirs of the decedent, and the value and
character of the property. If the jurisdictional facts existed, but are not
fully set forth in the petition, and are afterwards proved in the course of
administration, the decree or order of administration and subsequent
proceedings are not void on account of such want of jurisdictional aver
ments.
§ 63. When granted.] Letters of administration may be granted at a

regular term of the court or at a special term appointed by the judge for
the hearing of the application.
§ 64. Notice of hearing.] When a petition praying for letters of ad

ministration is filed, the judge must give notice thereof containing the
name of the decedent, the name of the applicant for letters, and the day
and term of the court at which the application will be heard, which notice
must be published by posting, or printing in a newspaper, the same as
required for notice of the probate of a will.
§ 65. Who may contf.st —grounds.] Any person interested may contest

the petition by tiling written opposition thereto on the ground of the in
competency of the applicant, or may assert his own rights to the adminis
tration and pray that letters be issued to himself. In the latter case the
contestant must tile a petition and give the notice required for an original
petition, and the court must hear the two petitions together.
§ 66. Hearing.] On the hearing, it being first proved that notice has

been given as herein required, the court must hear the allegations and
proofs of the parties, and order the issuing of letters of administration to
the party best entitled thereto.
§ 67. Proof ok notice.] An entry in the minutes of the court, that the

required proof was made and notice given, shall be conclusive evidence of
the fact of such notice.

§ 68. Waiver of better right.] Letters of administration must be
granted to any applicant, though it appears that there are other persons
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having better rights to the administration when such persons fail to ap
pear and claim the issuing of letters to themselves.
§ 69. Proof of intestacy, property, etc.] Before letters of administra

tion are granted on the estate of any person who is represented to have
died intestate, the fact of his dying intestate must be proved by the testi
mony of the applicant or others; and the court may also examine any
other person concerning the time, place and manner of his death, the
place of his residence at the time, the value and character of his property,
and whether or not the decedent left any will, and may compel any person
to attend as a witness for that purpose.
§ 70. Other appointees—non-residents.] Administration may be granted

to one or more competent persons, although not entitled to the same, at
the written request of the person entitled, filed in the court. When the
person entitled is a non-resident of the territory, affidavits or depositions
taken ex-parte before any officer authorized by the laws of this territory
to take acknowledgments and administer oaths out of this territory, may
be received as prima facie evidence of the identity of the party, if free
from suspicion, and the fact is established to the satisfaction of the
court.

ARTICLE V.—Revocation of letters and proceedings therefor.
§ 71. When allowed.] When letters of administration have been

granted to any person other than the surviving husband or wife, child,
father, mother, brother, or sister of the intestate, any one of them may
obtain the revocation of the letters and be entitled to the administration,
by presenting to the probate court a petition praying the revocation, and
that letters of administration may be issued to him.
§ 72. Additional notice.] When such petition is filed, the judge must,

in addition to the notice provided upon petition for letters, issue a cita
tion to the administrator to appear and answer the same at the time ap
pointed for the hearing.
§ 73. Hearing.] At the time appointed, the citation having been duly

served and returned, the court must proceed to hear the allegations and
proofs of the parties; and if the right of the applicant is established, and
he is competent, letters of administration must be granted to him, and
the letters of the former administrator revoked.
§ 74. Prior rights asserted.] The surviving husband or wife, when let

ters of administration have been granted to a child, father, mother, brother
or sister of the intestate, or any of such relatives when letters have been
granted to any other of them, may assert his prior right, and obtain let
ters of administration, and have the letters before granted revoked in the
manner prescribed in the three preceding sections.

ARTICLE VI.—Oaths and honds of executors and administrators.

§ 75. Oath—record.] Before letters testamentary or of administration
are issued to the executor or administrator, he must take and subscribe
an oath, before some officer authorized to administer oaths, that he will



650 PllOJIATK CODB. ADMINISTRATORS.

perform, according to law, the duties of execntor or administrator, which
oath must be attached to the letters. All letters testamentary and of ad
ministration issued to, and all bonds executed by executors or administra
tors, with the affidavits and certificates thereon must be forthwith recorded
by the judge in books to be kept by him in his office for that purpose.
§ 7(3. Bond —form—penalty.] Every person to whom letters testamen

tary or of administration are directed to issue, must, before, receiving them,
execute a bond to the territory of Dakota, with two or more sufficient
sureties, to be approved by the judge of the probate court. In form the
bond must be joint and several, and the penalty must not be less than
twice the value of the personal property and twice the probable value of
the annual rents, profits and issues of the real property belonging to the
estate, which values must be ascertained by the probate judge, by exam
ining on oath the party applying, and any other persons.
§77. Additional bond.] The judge must require an additional bond

whenever the sale of any real estate belonging to an estate is ordered by
him; but no such additional bond must be required when it satisfactorily
appears to the court that the penalty of the bond given before receiving
letters, or any bond given in place thereof is equal to twice the value of
the personal property remaining in, or that will come into the possession
of the executor or administrator, including the annual rents, profits, and
issues of real estate still belonging to the estate, and twice the probable
amount to be realized on the sale of the real estate ordered to be sold.
§ 78. Condition of bond.] The bond must be conditioned that the ex

ecutor or administrator, shall faithfully execute the duties of the trust ac
cording to law.
§ 79. Skfakate bonds.] When two or more persons are appointed ex

ecutors or administrators, the judge of the probate court must require
and take a separate bond from each of them.
§ 80. Successive recoveries.] The bond shall not be void upon the first

recovery, but may be sued and recovered upon from time to time, by any
person aggrieved, in his own name, until the whole penalty is exhausted.
§ 81. Justification—approval—record.] In all cases where bonds are

required to be given, under this title, the officer taking the same must re
quire the sureties to accompany it with an affidavit that they are each
residents and householders or freeholders within the territory, and are
each worth the sum specified in the bond, over and above all their just
debts and liabilities, exclusive of property exempt from execution; but
when the amount specified in the bond exceeds one thousand dollars, and
there are more than two sureties thereon, they may state in their affida
vits that they are severally worth amounts less than that expressed in the
bond, if the whole amount be equivalent to that of two sufficient sureties,
and the affidavits thereof must be attached to, and filed and recorded with
the bond. All such bonds must be approved by the judge of the probate
court before being filed and recorded.
Before the judge of the probate court approves any bond required un

der this title, and after its approval he may of his own motion, or upon

~\
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the motion of any person interested in the estate, supported by affidavit
that tlie sureties or some, one or more of them are not worth as much as
they have justified to, issue a citation, requiring such sureties to appear
before him, at a designated time and place, to be examined touching their
property and its value; and the judge must, at the same time issue a no
tice to the executor or administrator, requiring his appearance on the re
turn of the citation; and on its return he may examine the sureties and
such witnesses as may be produced, touching the property of the sureties
and its value; and if, upon such examination he is satisfied that the bond

is insufficient, he must require sufficient additional security.

§ 82. Examination of sureties.] If sufficient security be not given with
in the time fixed by the judge's order, the right of such executor or admin
istrator to the administration shall cease, and the person next entitled to
the administration on the estate, who will execute a sufficient bond, must
be appointed to the administration.

§ 83. Bond waived by will.] When it is expressly provided in the will
that no bond shall be required of the executor, letters testamentary may
issue and sales of real estate be made and confirmed without any bond,
unless the court, for good cause, require one to be executed; but the exe
cutor may, at any time afterward, if it appears from any cause necessary
or proper, be required to file a bond as in other cases.

| 84. Bond becoming insufficient.] Any person interested in an estate
may, by verified petition, represent to the judge of the probate court that
the sureties of the executor or administrator thereof have become or are
becoming insolvent, or that they have removed or are about to remove from
this territory, or that from any other cause the bond is insufficient, and
ask that further security be required.

§ 85. Service of citation.] If the judge is satisfied that the matter re
quires investigation, a citation must be issued to the executor or adminis
trator, requiring him to appear, at a time and place to be therein speci
fied, to show cause why .he should not give further security. The citation
must be served personally on the executor or administrator, at least five
days before the return day. If he has absconded or cannot be found, it

may be served by leaving a copy of it at his last place of residence, or by
such publication as the judge may order.

§ 86. Hearing and order.] On the return of the citation, or at such
other time as the judge may appoint, he must proceed to hear the proofs
and allegations of the parties. If it satisfactorily appears that the secu
rity is, from any cause, insufficient, he may make an order requiring the
executor or administrator to give further security, or to file a new bond in
the usual form within a reasonable time, not less than five days.

| S7. Revocation for disobedience.] If the executor or administrator
neglects to comply with the order within the time prescribed, the judge
must, by order, revoke his letters, and his authority must thereupon
cease.

§ 88. Suspension of powers.] When a petition is presented praying
that an executor or administrator be required to give further security, or
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to give bond where by the terms of the will no bond was originally re
quired, and it is alleged on oath, that the executor or administrator is
wasting the property of the estate, the judge may, by order, suspend his
powers until the matter can be heard and determined.

§ 89. Judge must inquire.] When it comes to his knowledge that the
bond of any executor or administrator is, from any cause, insufficient, the
judge of the probate court, without any application, must cite him to ap
pear and show cause why he should not give further security, and must
proceed thereon as upon the application of any person interested.

§ 90. Relka.se of surety.] When a surety of any executor or adrriinis-
trator desires to be released from responsibility on account of future acts,
he may make application by petition to the judge of the probate court
for relief. The judge must issue a citation to the executor or administra
tor, to be served personally upon him, requiring him to appear at a time
and place to be therein specified, and give other security. If he has ab
sconded, left, or removed from the territory, or cannot be found after due
diligence and inquiry, service may be made as provided when the citation
is to require further security.
§ 91. When allowed.] If new sureties be given to the satisfaction of

the judge, he may thereupon make and enter an order that the sureties
who applied for relief shall not be liable on their bond for any subsequent
act, default or misconduct of the executor or administrator.
§ 92. Revocation.] If the executor or administrator neglects or refuses

to give new sureties, to the satisfaction of the judge, on the return of the
citation, or within such reasonable time as the judge shall allow, unless
the surety making the application shall consent to a longer extension of
time, the judge must, by order, revoke his letters.
§93. Hearings out of term.] The applications authorized by the nine

preceding sections of this chapter, may be heard and determined out of
term time; and all orders made therein must be ejitered upon the minutes
of the court.

ARTICLE VII.—Special administrators, their powers and duties.

§ 94. When may be appointed.] When there is delay in granting letters
testamentary or of administration, from any cause, or when such letters
are granted irregularly, or no sufficient bond is filed as required, or'when
no application is made for such letters, or when an administrator or ex
ecutor dies, or is suspended or removed, the judge of the probate court
must appoint a special administrator to collect and take charge of the
estate of the decedent, in whatever county or counties the same may be
found, and to exercise such other powers as may be necessary for the
preservation of the estate.
§ 95. Hoy,- appointed] The appointment may be made out of term

time, and without notice, and must be made by entry upon the minutes of
of the court, specifying the powers to be exercised by the administrator.
Upon such order being entered, and after the person appointed has given
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bond, the judge must issue letters of administration to such person, in
conformity with the order in the minutes.
§ 96. Preference.] In making the appointment of a special adminis

trator, the judge must give preference to Jhe person entitled to letters tes
tamentary or of administration, but no appeal must be allowed from the
appointment.
§ 97. Bond.] Before any letters issue to any special administrator, he

must give bond in such sum as the judge may direct, with sureties to the
satisfaction of the judge, conditioned for the faithful performance of his
duties; and he must take the usual oath and have the same indorsed on
his letters.
§98. Duties of special administrator.] The special administrator must

collect and preserve for the executor or administrator, all the goods, chat
tels, debts and effects of the decedent, all incomes, rents, issues and
profits, claims and demands, of the estate, must take the charge and man-
ageinent of, enter upon and preserve from damage, waste and injury, the
real estate, and for such and all necessary purposes may commence and
maintain, or defend, suits and other legal proceedings, as an administra
tor; he may sell such perishable property as the probate court may order
to be sold and exercise such other powers as are conferred upon him by
his appointment, but in no case is he liable to an action by any creditor
on a claim against the decedent.
§ 99. Superceded.] When letters testamentary or of administration on

the estate of the decedent have been granted, the powers of the special ad
ministrator cease, and he must forthwith deliver to the executor or admin
istrator all the property and effects of the decedent in his hands; and the
executor or administrator may prosecute to final judgment any suit com
menced by the special administrator.
§ 100. Account.] The special administrator must render an account,

on oath, of his proceedings, in like manner as other administrators are
required to do.

ARTICLE VIII.—Wills found aeter letters oe administration
granted, and miscellaneous provisions.

§ 101. Administration revoked.] If, after granting letters of adminis
tration on the ground of intestacy, a will of the decedent is duly [proved
and allowed by the court, the letters of administration must be revoked,
and the power of the 'administrator ceases, and he must render an ac
count of his administration within such time as the court shall direct.
§ 102. Succession to duties.] In such case, the executor or the administra

tor with the will annexed, is entitled to demand, sue for, recover, and col
lect, all the rights, goods, chattels, debts, and effects of the decedent re
maining unadministered, and may prosecute to final judgment any suit
commenced by the administrator before the revocation of his letters of
administration.
§ 103. One remaining completes duty.] In case any one of several execu

tors or administrators, to whom letters are granted, dies, becomes lunatic,
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is convicted of an infamous crime, or otherwise becomes incapable of exe
cuting the trust, or in case the letters testamentary or of administration
are revoked or annulled, with respect to any one executor or administra
tor, the remaining executor or administrator must proceed to complete the
execution of the will or administration.
§ 104. Successor appointed.] If all such executors or administrators die

or become incapable, or the power and authority of all of them are re
voked, the probate court must issue letters of administration with the will
annexed, or otherwise, to the widow, or next of kin, or others, in the same
order and manner as is directed in relation to original letters of administra
tion. The administrators so appointed must give bond in the like penalty,
with like sureties and conditions, as hereinbefore required of administra
tors, and shall have the like power and authority.
§ 105. Resignation—liability.] Any executor or administrator may, at

any time, by writing, filed in the probate court, resign his appointment,
having first settled his accounts and delivered up all the estate to the person
whom the court shall appoint to receive the same. If, however, by reason
of any delays in such settlement and delivering up of the estate, or for any
other cause, the circumstances of the estate or the rights of those inter
ested therein require it, the court may, at any time before settlement of
accounts and delivering up of the estate is completed, revoke the letters
of such executor or administrator, and appoint in his stead an adminis
trator, either special or general, in the same manner as is directed in rela
tion to original letters of administration. The liability of the outgoing
executor or administrator, or of the sureties on his bond, shall not be in
any manner discharged, released or affected, by such appointment or
resignation.
§ 106. Previous acts valid.] All acts of an executor or administrator,

as such, before the revocation of his letters testamentary or of adminis-
tion, are as valid to all intents and purposes, as if such executor or ad
ministrator had continued lawfully to execute the duties of his trust.
§ 107. Proof of appointment.] A transcript from the minutes of the

court, showing the appointment of any person as executor or administra
tor, together with the certificate of the .judge under his hand and the seal
of his court, that such person has given bond and qualified, and that letters
testamentary or of administration have been issued to him and have not
been revoked, shall have the same effect in evidence as the letters them
selves.

ARTICLE IX.—Removals and suspensions in certain cases.
§ 108. Embezzlement.] Whenever the judge of the probate court has

reason to believe, from his own knowledge or from credible information,
that any executor or administrator has wasted, embezzled or mismanaged,
or is about to waste or embezzle the property of the estate committed to
his charge, or has committed or is about to commit a fraud upon the
estate, or is incompetent to act, or is permanently removed from the terri
tory, or has wrongfully npglected the estate, or has long neglected to per
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form any act as such executor or administrator, he must, by an order
entered upon the minutes of the court, suspend the powers of such execu
tor or administrator, until the matter is investigated.
§ 109. Suspension—citation.] When such suspension is made, notice

thereof must be given to the executor or administrator, and he must be
cited to appear and show cause why his letters should not be revoked. If
he fail to appear in obedience to the citation, or, if appearing, the court is
satisfied there exists cause for his removal, his letters must be revoked,
and letters of administration granted anew as the case may require,
§ 110. Hearing issues.] At the hearing, any person interested in the

estate may appear and file his •allegations in writing, showing that the
executor or administrator should be removed; to which the executor or
administrator may demur or answer, as hereinbefore provided, and the
court must hear and determine the issues raised.
§ 111. Notice by publication.] If the executor or administrator has

absconded or conceals himself, or has removed or absented himself from
the territory, notice may be given him of the pendency of the proceedings
by publication, in such manner as the court may direct, and the court may
proceed upon such notice as if the citation had been personally^served.
§ 112. Compulsory attendance.] In the proceedings authorized by the

preceding four sections, for the removal of an executor or administrator,
the court may compel his attendance by attachment, and may compel him
to answer questions, on oath, touching his administration, and upon his
refusal to do so, may commit him until he obey, or may revoke his letters,
or both.

CHAPTER IV.
OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF DECEDENTS.

ARTICLE I.—Inventory, appraisement and possession of estate.
§ 113. Inventory of estate.] Every executor or administrator must

make and return to the court, at its first term after his appointment, a
true inventory and appraisement of all the estate of the decedent, except
the homestead, if any, which has come to his possession or knowledge.
§ 114. Appraiser's duties'—fees.] To make the appraisement, the

judge must appoint three disinterested persons, any of whom may act,
who are entitled to receive a reasonable compensation for their services,
not to exceed two dollars per day, to be allowed by the court. The ap
praisers must, with the inventory, file a verified account of their services
and disbursements. If any part of the estate is in any other county, the
same appraisers may proceed to view and appraise the same, or other
appraisers in that county may be appointed to perform that duty, by the
judge of the probate court of the county in which the letters were issued,
as he may deem best, and the like report must be made in each case di
rect to the probate court of the county which issued the letters.
§ 115. Oath—inventory—contents.] Before proceeding to the execution

of their duty, the appraisers must take and subscribe an oath, to be at
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tached to the inventory, that they will truly, honestly and impartially ap
praise the property exhibited to them, according to the best of their
knowledge and ability. They must then proceed to estimate and appraise
the property; each article must be set down separately, with the value
thereof in dollars and cents, in figures, opposite to the articles respec
tively; the inventory must contain all the estate of the decedent, real and
personal, except the homestead, a statement of all debts, partnerships
and other interests, bonds, mortgages, notes and other securities for the
payment of money belonging to the decedent, specifying the name of the
debtor in each security, the date, the sum originally payable, the indorse
ments thereon, if any, with their dates, and the sum which, in the judg
ment of the appraisers, may be collected on each debt, interest or security.
§116. Money received.] The inventory must also contain an account

of all moneys belonging to the decedent which have come to the hands of
the executor or administrator, and if none, the fact must be so stated in
the inventory. If the whole estate consists of money, there need not be
an appraisement, but an inventory must be made and returned as in other
cases.

§ 117. Executor's personal debt.] The naming of a person as executor
does not thereby discharge him from any just claim which the testator has
against him, but the claim must be included in the inventory, and the ex
ecutor is liable for the same, as for so much money in his hands, when the
debt or demand becomes due.

§ 118. Bequest to—construed.] The discharge or bequest in a will of
any debt or demand of the testator against the executor named, or any
other person, is not valid against the creditors of the decedent, but is a
specific bequest of the debt or demand. It must be included in the inven
tory, and, if necessary, applied in the payment of the debts. If not neces
sary for that purpose, it must be paid in the same manner and propor
tion as other specific legacies.
§ 119. Return of inventory.] The inventory must be signed by the ap

praisers, and the executor or administrator must take and subscribe an
oath, before an officer authorized to administer oaths, that the inventory
contains a true statement of all the estate of the decedent which has come
to his knowledge and possession, and particularly of all money belonging
to the decedent, and of all just claims of the decedent against the affiant.
The oath must be indorsed upon or annexed to the inventory.
§ 120. Refusal — revocation.] If an executor or administrator neglects

or refuses to return the inventory within the time prescribed, or within
such further time, not exceeding two months, which the judge shall, for a
reasonable cause, allow, the court may, upon notice, revoke the letters
testamentary or of administration, and the executor or administrator is
liable on his bond for any injury to the estate, or any person interested
therein, arising from such failure.
§ 121. Additional inventory.] Whenever property not mentioned in an

inventory that is made and filed, comes to the possession or knowledge of
an executor or administrator, he must cause the same to be appraised in



Administrators. Probate code. 603

the manner prescribed in this article, and an inventory thereof to be
returned within two months after the discovery, and the making of such
inventory may be enforced, after notice, by attachment or removal from
office.
§ 122. Possession iiy representative.] The executor or administrator s

entitled to the possession of all the real and personal estate of the dece
dent, and to receive the rents and profits of the real estate, except the
realty and improvements thereon properly belonging to tfye homestead,
and such personal property as is reserved by law to the widow and chil
dren of the decedent, or either of them, until the estate is settled or until
delivered over by order of the probate court to the heirs or devisees; and
must keep in good tenantable repair all houses, buildings, and fixtures
thereon, which are under his control. The heirs or devisees may them
selves, or jointly with the executor or administrator, maintain an action
for the possession of the real estate, or for the purpose of quieting title to
the same, against any one except the executor or administrator.
§ 123. Term ok possession.] Unless it satisfactorily appears to the pro

bate court that the rents, issues and profits of the real estate for a longer
period are necessary to be received by the executor or administrator where
with to pay the debts of the decedent, or that it will probably be necessary
to sell the real estate for the payment of such debts, at the end of ten
months from the first publication of the notice to creditors, the court must
direct the executor or administrator to deliver possession of all the real
estate to the heirs at law, or devisees.
ARTICLE II.—Embezzlement and surrender of property of the

ESTATE.

§ 124. Embezzlement before letters.] If any person before the grant
ing of letters testamentary or of administration, embezzles or alienates
any of the moneys, goods, chattels or effects of a decedent, he is charge
able therewith, and liable to an action by the executor or administrator
of the estate, for double the value of the property so embezzled or alienated,
to be recovered for the benefit of the estate.
§ 125. Complaint — examination.] If any executor, administrator, or

other person interested in the estate of a decedent, complains to the pro
bate court, on oath, that any person is suspected to have concealed, em
bezzled, smuggled, conveyed away, or disposed of any moneys, goods or
chattels of the decedent, or has in his possession or knowledge, any deeds,
conveyances, bonds, contracts, or other writings which contain evidences
of, or tend to disclose the right, title, interest or claim of the decedent to
any real or personal estate, or any claim or demand, or any lost will, the
judge may cite such person to appear before the probate court, and may
examine him, on oath, upon the matter of such complaint, if he can be
found in the territory. But if cited from another county, and he appears
and is found innocent, his necessary expenses mus-t be allowed him out of
the estate.
§ 126. Commitment —disclosure.] If the person so cited refuses to ap

pear and submit to an examination, or to answer such interrogatories as
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may be put to him, touching the matters of the complaint, the court
may, by warrant for that purpose, commit him to the county jail,
there to remain in close custody until he submits to the order of the court
or is discharged according to law. If, upon such examination, it appears
that he ha3 concealed, embezzled, smuggled, conveyed away, or disposed
of any moneys, goods, or chattels of the decedent, or that he has in his
possession or knowledge any deeds, conveyances, bonds, contracts or other
writings, tending to disclose the right, title, interest or claim of the dece
dent to any real or personal estate, claim or demand, or any lost will of
the decedent, the probate court may make an order requiring such person
to disclose his knowledge thereof to the executor or administrator, and
may commit him to the county jail, there to remain until the order is com
plied with, or he is discharged according to law; and all such interroga
tories and answers must be in writing, signed by the party examined, and
filed in the probate court. The order for such disclosure made upon such
examination, is prima facie evidence of the right of such administrator to
such property in any action brought for the recovery thereof; and any
judgment recovered therein, must be for double the value of the property
as assessed by the district court or jury, or for return of the property, and
damages in addition thereto, equal to the value of such property. In
addition to the examination of the party, witnesses may be produced and
examined on either side.

§127. Account by third persons.] The probate judge, upon the com
plaint, on oath, of any executor or administrator, may cite any person
who has been entrusted with any part of the estate of the decedent, to ap
pear before such court and require him to render a full account, on oath,
of any moneyy, goods, chattels, bonds, accounts, or other property or
papers belonging to the estate, which have come to his possession in trust
for the executor or administrator, and of proceedings thereon; and if the
person so cited refuses to appear and render such account, the court may
proceed against him as provided in the preceding section.

CHAPTER V.

OF THE HOMESTEAD, AND OF TDK ALLOTMENT OF PKUSONAL PROPERTY.

§ 128. Property immediately delivered to family.] Upon the death of
either husband or wife, the survivor may continue to possess and occupy
the whole homestead until it is otherwise disposed of according to law;
and upon the death of both husband and wife the children may continue to
possess and occupy the whole homestead until the youngest child becomes
of age. [See chapter 38 of,the political code, page 183.] And in addition
thereto the following personal property must be immediately delivered by
the executor or administrator to such surviving wife or husband, and child
or children, and is not to be deemed assets, namely:
1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
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4. The family bible and all school books used by the family; and all
other books used as a part of the family library not exceeding in value
one hundred dollars.
5. All wearing apparel and clothing of the decedent and his family.
6. The provisions for the family necessary for one year's supply, either

provided or growing, or both; and fuel necessary for one year.
The executor or administrator must make a separate and distinct in

ventory of all the personal property specified in this section, by articles, and
opposite each article give the appraised value of the same, in dollars and
cents, as given in the general inventory of the appraisers appointed by
the court and return the same to the probate court, and no such property
shall be liable for any prior debts or claims whatever.
§ 129. Additional allotment.] In addition to the property mentioned

in the preceding section, there shall also be allowed and set apart to the
surviving wife or husband, or the minor child or children of the decedent,
all such personal property or money as is exempt by law from levy and
sale on execution or other final process from any court, to be, with the
homestead, possessed and used by them; and the executor or adminis
trator must make and return a separate and distinct inventory thereof in
the same manner as required for the property mentioned in the preceding
section, and no such property shall be liable for any prior debts or claims
against the decedent, except when there are no assets thereunto available
for the payment of the necessary expenses of his last illness, funeral
charges and expenses of administration. -
§ 130. Selection of homestead.] If no homestead has been selected,

marked out, platted and recorded, as provided by the homestead law, the
judge of the probate court must cause the same to be done according to
the provisions of said law.
§ 131. Same exempt.] The homestead is not subject to the payment of

any debt or liability contracted by or existing against the husband and
wife, or either of them, previous to or at the time of the death of such
husband or wife, except as provided in the law relating to homesteads.

§ 132. Family allowance.] If the amount so as aforesaid set apart be
less than that allowed, and insufficient for the support of the widow and
children, or either, or. if there be no such personal property to be set
apart, and if there be other estate of the decedent, the court may in its
discretion make such reasonable allowance out of the estate as shall be
necessary for the maintenance of the famity, according to their circum
stances, during the progress of the settlement of the estate, which in case
of an insolvent estate, must not be longer than one year after granting
letters testamentary or of administration.
§ 133. Same—preferred claim.] Any allowance made by the court in ac

cordance with the provisions of this chapter must be paid in preference
to all other charges, except funeral charges or expenses of administra
tion; and any such allowance, whenever made, may, in the discretion of
the court, take effect from the death of the decedent.
§ 134. Who receives property.] When personal property is set apart
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for the use of the family, in accordance with the provisions of this chap
ter, if the decedent left a widow or surviving husband, and no minor child,
such property is the property of the widow or surviving husband. If the
decedent left also a minor child, the one-half of such property shall be
long to the widow or surviving husband, and the other half to the minor
child; and if the decedent left more than one minor child, the one-third of
such property shall belong to the widow or surviving husband and the re
mainder in equal shares to the minor children, and if the decedent left
no widow or surviving husband, such property shall belong to the minor
child, or, if more than one minor child, to them in equal parts.

§ 135. Summary administration.] If, upon the return of the inventory
of the personal estate of an intestate, it appears that the value of the
whole personal estate does not exceed the sum of fifteen hundred dollars,
the probate court, by a decree for that purpose, must assign for the use
and support of the widow and minor child or children, if there be a widow
or minor child, and if no widow, then for the children if there be any, the
whole of the estate, after the payment of the funeral expenses, the expenses
of the last sickness, and expenses of the administration, and there must
be no further proceedings in the administration unless further estate be
discovered; and when it so appears that the value of the whole estate does
not exceed the sum of three thousand dollars, it is in the discretion of the
probate court to dispense with the regular proceedings or any part there
of prescribed in this chapter, and there must be had a summary adminis
tration of the estate, and an order of distribution thereof at the end of six
months after the issuing of letters; the notice to creditors must be given to
present their claims within four months after the first publication of such
notice, and those not so presented are barred as in other cases.

§ 136. Widow's separate property.] If the widow has a maintenance
derived from her own property equal to the portion set apart to her by the
preceding sections of this subdivision, the whole- property so set apart,
other than her right in the homestead, must go to the minor children.

CHAPTER VI.

OF CLAIMS AGAINST THE ESTATE.

§ 137. Notice to creditors.] Every executor or administrator must,
immediately after his appointment, cause to be published in some news
paper of the county, if there be one, if not, then in such newspaper as may
be designated by the court, a notice to the creditors of the decedent, re
quiring all persons having claims against him to exhibit them, with the
necessary vouchers, to the executor or administrator, at the place of his
residence or business, to be specified in the notice. Such notice must be
published as often as the judge shall direct, but not less than once a week
lor four weeks. The judge may also direct additional notice by publica
tion or posting. In case such executor or administrator resigns, or is re
moved, before the time expressed in the notice, his successor must give
notice only for the unexpired time allowed for such presentation.
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§ 138. Periods allowed.] The time expressed in the notice must be six
months after its first publication, when the estate exceeds in value the
sum of five thousand dollars, and four months when it does not.

§ 139. Proof, approval and record of notice.] After the notice is given r
as required by the preceding section, a copy thereof, with the affidavit of
due publication, or of publication and posting, must be filed, and upon
such affidavit or other testimony to the satisfaction of the court, an order
or decree, showing that due notice to creditors has been given must be
made by the court and entered in the minutes and recorded.

§ 140. Claims not presented barred —exceptions.] If a claim arising
upon a contract heretofore made, be not presented within the time limited
in the notice, it is barred forever, except as follows: If it be not then duer
or if it be contingent, it* may be presented within one month after it
becomes due or absolute; if it be made to appear by the affidavit of the
claimant, to the satisfaction of the executor or administrator and the
jndge of the probate court, that the claimant had no notice as provided
in this chapter, by reason of being out of the territory, it may be pre
sented at any time before a decree of distribution is entered; a claim for
a deficiency remaining unpaid after a sale of property of the estate
mortgaged or pledged must be presented within one month after such de
ficiency is ascertained. All claims arising upon contracts hereafter made,,
whether the same be due, not due or contingent, must be presented within
the time limited in the notice; and any claim not so presented is barred
forever: Provided, however, That when it is made to appear Jsy the affida
vit of the claimant, as above provided, that he had no notice by reason of
being out of the territory, it may be presented as therein provided.

§ 141. Proof of claims.] Every claim which is due when presented to
the administrator must be supported by the affidavit of the claimant or
some one in his behalf, that the amount is .justly due, that no payments
have been made thereon which are not credited, and that, there are no
offsets to the same, to the knowledge of the claimant or affiant. If the
claim be not due when presented, or be contingent, the particulars of such
claim must be stated. When the affidavit is made by a person other than
the claimant, he must set forth in the affidavit the reason why it is not
made by the claimant. The executor or administrator may also require
satisfactory vouchers or proofs to be produced in support of the claim. If
the estate is insolvent, no greater rate of interest shall be allowed upon
any claim, after the first publication of notice to creditors, than is allowed
by law on judgments obtained in the district court.

§ 142. How allowed not proved.] When it shall appear, upon the settle
ment of the accounts of any executor or administrator, that debts against
the deceased have been paid without the affidavit and allowance prescribed
by the preceding section, and shall be proven by competent evidence to
the satisfaction of the probate court that such debts were justly due, were
paid in good faith, that the amount paid was the true amount of such in
debtedness over and above all payments or set-offs, and that the estate is
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solvent, it shall be the duty of the said court to allow the said sums so
paid in the settlement of said accounts.

§143. Claim by probate judge.] Any judge of the probate court may
present a claim against the estate of a decedent, for allowance, to the ex
ecutor or administrator thereof: and if the executor or administrator
allows or rejects the claim, he must, in writing, present the same to the
county clerk of the county, who shall thereupon be substituted in the set
tlement of said estate in place of the probate judge, as provided by law,
and the judge of the probate court presenting such claim, in case of its
rejection by the executor or administrator, or by such county clerk, acting
as judge, has the same right to sue in a proper court for its recovery as
other persons have when their claims against an estate are rejected.
§ 144. Allowance and rejection of claims.] When a claim, accompanied

by the affidavit required in this chapter, is presented to the executor or
administrator, he must indorse thereon his allowance or rejection, with the
day and date thereof. If he allow the claim, it must be presented to the
judge for his approval, who must, in the same manner, indorse upon it
his allowance or rejection. If the executor or administrator, or the judge
refuse or neglect to indorse such allowance or rejection for ten days after
the claim has been presented to him, such refusal or neglect is equivalent
to a rejection on the tenth day; and if the presentation be made by a
notary, the certificate of such notary, under seal, is prima facie evidence
of such presentation and rejection. If the claim be presented to the execu
tor or administrator before the expiration of the time limited for the pre
sentation of claims, the same is presented in time, though acted upon by
the executor or administrator, and by the judge, after the expiration of
such time.
§ 145. Claims filed in court.] Every claim allowed by the executor or

administrator, and approved by the judge, or a copy thereof, as herein
after provided, must, within thirty days thereafter, be filed in the probate
court, and be ranked among the acknowledged debts of the estate, to be
paid in due course of administration. If the claim is founded on a bond,
bill, note, or any other instrument, a copy of such instrument must accom
pany the claim, and the original instrument must be exhibited if demanded,
unless it is lost or destroyed, in which case the claimant must accompany
his claim by his affidavit, containing a copy or particular description of
such instrument, and stating its loss or destruction. If the claim or any
part thereof is secured by a mortgage or other lien which has been recorded
or filed according to law in the office of the register of deeds of the county
in which the land affected by it lies, it is sufficient to describe the mort
gage or lien, and refer to the date of its filing and volume, and page of
its record. If, in any case, the claimant has left any original voucher in
the hands of the executor or administrator, or suffered the same to be
filed in court, he may withdraw the same when a copy of the same has
been already, or is then, attached to his claim. A brief description of
every claim filed must be entered by the judge in the register, showing the
name of the claimant, the amount and character of the claim, rate of inter
est, and date of allowance.
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§ 146. Suit on rejected claim.] When a claim is rejected, either by the
executor or administrator, or the judge of the probate court, the holder
must bring suit in the proper court, to-\vit: before a justice of the peace
or in the district court, according to its amount, against the executor or
administrator, within three months after the date of its rejection, if it be
then due, or within two months after it becomes due, otherwise the claim
is forever barred.
§ 147. Claims barred—examination.] No claim must be allowed by the

executor or administrator, or by the judge, which is barred by the statute
of limitations. When a claim is presented to the judge for his allowance,
he may, in his discretion, examine the claimant and others, on oath, and
hear any other legal evidence touching the validity of the claim.
§ 148. Presentment required.] No holder of any claim against an es

tate shall maintain any action thereon, unless the claim is first presented
to the executor or administrator.
§ 149. Vacancy in administration.] The time during which there shall

be a vacancy in the administration, must not be included in any limita
tion herein prescribed.
§ 130. Actions pending at death.] If an action is pending against the

decedent at time of his death, the plaintiff must in like manner present
his claim to the executor or administrator, for allowance or rejection,
authenticated as required in other cases; and no recovery shall be had in
the action unless proof be made of the presentation required.
§ 151. Partial allowance.] Whenever any claim is presented to an

executor or administrator, or to the judge of the probate court, and he is
willing to allow the same in part, he must state in his indorsement the
amount he is willing to allow. If the creditor refuse to accept the amount
allowed in satisfaction of his claim, he shall recover no costs in an action
therefor, brought against the executor or administrator, unless he recovers
a greater amount than that offered to be allowed.
§ 152. Effect of judgment.] A judgment rendered against an executor

or administrator in the district court or before a magistrate, upon any
claim for money against the estate of his testator or intestate, only estab
lishes the claim in the same manner as if it had been allowed by the
executor or administrator and the judge of the probate court, and the
judgment must be that the executor or administrator pay, in due course
of administration, the amount ascertained to be due. A certified trans
cript of the judgment must be filed in the probate court. No execution
must issue upon such judgment, nor shall it create any lien upon the
property of the estate or give to the judgment creditor any priority of
payment.
§153. Judgments before death—how collected.] When any judgment

has been rendered for or against the testator or intestate in his lifetime,
no execution shall issue thereon after his death, except:
1. In case of the death of the judgment creditor, upon the application

of his executor or administrator, or successor in interests.
2. In case of the death of the judgment debtor, if the judgment be for
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the recovery of real or personal property, or the enforcement of a lien
thereon.
A judgment against the decedent for the recovery of money, must be

presented to the executor or administrator, like any other claim. If the
•execution is actually levied upon any property of the decedent before his
death, the same may be sold for the satisfaction thereof, and the officer
making the sale must account to the executor or administrator for any
surplus in his hands.
§ 154. Death after verdict.] A judgment rendered against a decedent,

dying after verdict or decision on an issue of fact, but before judgment is
rendered thereon, is not a lien on the real property of the decedent, but is
payable in due course of administration.

§155. Reference of claim.] If the executor or administrator doubts
the correctness of any claim presented to him, he may enter into an
agreement, in writing, with the claimant, to refer the matter in contro
versy to some disinterested person, to be approved by the judge of the
probate court, upon riling the agreement and approval of the judge of the
probate court, in the office of the clerk of the district court for the county,
or judicial subdivision, in which the letters testamentary or of adminis
tration were granted, the clerk must, either in vacation or in term, enter a

minute of the order referring the matter in controversy to the person so
selected; or, if the parties consent, a reference may be had in the probate
court; and the report of the referee, if confirmed, establishes or rejects the
claim, the same as if it had been allowed or rejected by the executor or
administrator and the probate judge.
§ 156. Referee's duties.] The referee must hear aud determine the mat

ter, and make his report thereon to the court in which his appointment is
entered. The same proceedings shall be had in all respects, and the ref
eree shall have the same powers, be entitled to the same compensation,
and subject to the same control as in other cases of reference. The court
may remove the referee, appoint Another in his place, set aside or confirm
his report, and adjudge costs, as in actions against executors or adminis
trators, and the judgment of the court theron shall be as valid and effect
ual, in all respects, as if the same had been rendered in a suit commenced
by ordinary process.
§157. Costs against representative.] When a judgment is recovered,

with costs, against any executor or administrator, he shall be individually
liable for such costs, but they must be allowed him in his administration
accounts, unless it appears that the suit or proceeding in which the costs
were taxed was prosecuted or defended without just cause.
§ 158. Claim by.] If the executor or administrator is a creditor of the

decedent, his claim, duly authenticated by affidavits, must be presented
for allowance or rejection to the judge of the probate court, and its allow
ance by the judge is sufficient evidence of its correctness, and it must be
paid as other claims, in due course of administration. If, however, the
judge rejects the claim, action thereon may be had against the estate by
the claimant, and summons must be served upon the judge of the probate
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court, who may appoint an attorney at the expense of the estate, to de
fend the action. If the claimant recover no judgment he must pay all
costs, including defendant's attorney's fee.
§ 159. Neglect to give creditors notice.] If an executor or adminis

trator neglect for two months after his appointment to give notice to credi
tors, as prescribed by this subdivision, the court must revoke his letters,
and appoint some other person in his stead, equally, or next in order,
entitled to the appointment.
§ 160. Statement of claims.] At the same term at which he is required

to return his inventory, the executor or administrator must also return a
statement of all claims against the estate which have been presented to
him, if so required by the court; and from term to term thereafter he must
present a statement of claims subsequently presented to him. In all such
statements he must designate the names of the creditors, the nature of each
claim, when it became due or will become due, and whether it was allowed
or rejected by him.
§ 161. Payment ok claims not due.] If there be any debt of the dece

dent bearing interest, whether presented or not, the executor or adminis
trator may, by order of the probate court, pay the amount then accumu
lated and unpaid, or any part thereof, at any time when there are sufficient
funds properly applicable thereto, whether said claim be then due or not; '
and interest shall thereupon cease to accrue upon the amount so paid.
This section does not apply to debts existing at the date this law goes
into effect, unless the creditor consent to accept the amount.

CHAPTER VII.
OF SALES AND CONVEYANCES OF PROPERTY OK DECEDENTS.

ARTICLE I.—Of sales in general.

§ 162. Property chargeable.] All the property of a decedent, except
as otherwise provided for the homestead and personal property set apart
for the surviving wife or husband and minor child or children, shall be
chargeable with the payment of the debts of the deceased, the expenses of
administration, and the allowance to the family. And the property, per
sonal and real, may be sold as the court may direct, in the manner here
inafter prescribed. There shall be no priority as between personal and
real property for the above purposes.
§ 103. Court orders all sales.] No sale of any property of an estate

of a decedent is valid unless made under order of the probate court, ex
cept as otherwise hereinafter provided. All sales must be reported under
oath, and confirmed by the probate court, before the title to the property
sold passes.
§ 104. Petitions for orders.] All petitions for orders of sale must be

in writing, setting forth the facts showing the sale to be necessary, and
upon the hearing, any person interested in the estate may file his written
objections, which must be heard and determined. A failure to set forth
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the facts showing the sale to be necessary will nut invalidate the subse
quent proceedings, if the defect be supplied by the proofs at the hearing,
and the general facts showing the necessity be stated in the order direct
ing the sale.
§ 105. But one sale.] When it appears to the court that the estate is

insolvent, or that it will require a sale of all the property of the cstate>
of every character, chargeable therewith, to pay the family allowance, ex
penses of administration, and debts, there need be but one petition tiled,
but one order of sale made, and but one sale had, except in cases of per
ishable property, which may be sold as provided in the next section. The
probate court, when a petition for the sale of any property, for any of the
purposes herein named, is presented, must inquire fully into the probable
amount required to make all such payments, and if there be no more es
tate chargeable therewith than sufficient to pay the same, may require but
one proceeding for the sale of the entire available estate. In such case
the petition must set forth all the facts required by section 172.

ARTICLE II.— Sales of personal property.

§ 166. What sold without notice.] At any time after receiving letters,
the executor, administrator, or special administrator may apply to the
judge and obtain an order to sell perishable and other personal property
likely to depreciate in value, or which will incur loss or expense by being
kept, and so much other personal property as may be necessary to pay
the allowance made to the family of the decedent. The order for the sale
may be made without notice; but the executor, administrator or special
administrator, is responsible for the property, unless, after making a
sworn return, and on a proper showing the court shall approve the sale.
§ 167. Pke-kequisites to sales.] If claims against the estate have been

allowed, and a sale of property is necessary for their payment, or the ex
penses of administration, or for the payment of legacies, the executor or
administrator may apply for an order to sell so much of the personal
property as may be necessary therefor. Upon filing his petition, notce of
at least live days must be given of the hearing of the application, either
by posting notices or by advertising. He may also make a similar appli
cation, either in vacation or term, from time to time, so long as any per
sonal property remains in his hands, and sale thereof is necessary. If it
appear for the best interest of the estate, he may, at any time after filing
the inventories, in like manner, and after giving like notice, apply for and
obtain an order to sell the whole of the personal property belonging to
the estate, remaining and not set apart, whether necessary to pay debts
or not.
§168. Partnership and claims.] Partnership interests, oi\interests be

longing to any estate by virtue of any partnership formerly existing, in
terest in personal property pledged, and choses in action, may be sold in
the same manner as other personal property, when it appears to be for
the best interest of the estate. Before confirming the sale of any partner
ship interest, whether made to the surviving partner or to any other per
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son, the judge must carefully inquire into tlie condition of the partnership
affairs, and. must examine the surviving partner, if in the county and able
to be present in court.
§ 160. Causes fob sales — what solo.] If it appear that a sale is neces

sary for the payment of debts or the family allowance, or for the best in
terest of the estate, and the persons interested in the property to be sold,
whether it is or is not necessary to pay the debts or family allowance, the
court or judge must order it to be made. In making orders and sales for
the payment of debts or family allowance, such articles as are not neces
sary for the support and subsistence of the family of the decedent, or are
not specially bequeathed, must, be iirst sold and the court or judge must
so direct.
§ 170. Mkthod and notice of bale.] The sale of personal property must

be made at public auction, and after public notice given for at least fifteen
days, by notices posted in three public places in the county, or by publi
cation in a newspaper, or both, containing the time and place of sale, and
a brief description of the property to-be sold; unless for good reasons
shown, the court or judge orders a private sale, or a shorter notice. Pub
lic sales of such property must be made at the court house door, or at the
residence of the decedent, or at some other public place, but no sale shall
be-made of any personal property, which is not present af the time of
sale, unless the court or judge otherwise order.

ARTICLE III.—Sales of real estate, interests therein', and con
firmations THEREOF.

§171. When sale neoessart.] When, a sale of property of the estate
is necessary to pay the allowance of the family, or the debts outstanding
against a decedent, or the debts, expenses or charges of administration,
or legacies, the executor or administrator may also sell any real, as well
as personal property of the estate, in his hands and chargeable for that
purpose, upon the order of the probate court; and an application for the
sale of real property may also embrace the sale of personal property.
§ 172. Requisites of petition for sale.] To obtain an order for the sale

of real property, he must present a verified petition to the probate court,
orto the judge thereof, setting forth the amount of personal property
that has come into his hands as assets, and how much thereof, if any, re
mains undisposed of; the debts outstanding against the decedent, as far
as can be ascertained or estimated; the amount due upon the family al
lowance, or that will be due after the same has been in force for one 37ear;
the debts, expenses and charges of administration already accrued, and
an estimate of what will or may accrue during the administration; a gen
eral description of all the real property, except the homestead, of which
the decedent died seized, or in which he had any interest, or in which the
estate has acquired anjr interest, and the condition and value thereof: the
names of the legatees and devisees, if any, and the heirs of the decedent,
so far as known to the petitioner. If any of the matters here enumerated
cannot be ascertained, it must be so stated in the petition; but a failure

—4:5
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t6 set forth the facts showing the sale to be necessary, will not invalidate
the subsequent proceedings, if the defect be supplied by the proofs at the
hearing, and the general facts showing such necessity be stated in the
decree.

§ 17'3. Order foe hearing.] If it appears to the court or judge, from
'
such petition, that it is necessary to sell the whole or some portion of such
real estate for the purposes and reasons mentioned in the preceding section
or any of them, such petition must be filed and an order thereupon made,
directing all persons interested in the estate to appear before the court,
at a time and place specified, not less than four nor more than ten weeks
from the time of making such order, to show cause why an order should
not be granted to the executor or administrator to sell so much of the real
estate of the decedent as is necessary.
§ 174. Service on whom—waiver.] A copy of the order to show cause

must be personally served on all persons interested in the estate, any gen
eral guardian of a minor so interested, and any legatee or devisee, or
heir of the decedent, provided they are residents of the county, at least
ten days before the time appointed for hearing the petition, or be pub
lished four successive weeks in such newspaper of the county as the court
or judge shall direct. If all persons interested in the estate join in the
petition for the sale, or signify in writing their assent thereto, the notice
may be dispensed with and the hearing may be had at any time.
§ 175. Hearing, unless written consent.] The probate court, at the time

and place appointed in such order, or at such other time to which the hear
ing may be postponed, upon satisfactory proof of personal service or publi
cation of a copy of the order, by affidavit or otherwise, if the consent in
writing to such sale of all parties interested is not filed, must proceed to
hear the petition, and hear and examine the allegations and proof of the
petitioners, and of persons interested in the estate who may oppose the
application. All claims against the decedent not before presented, if the
period of presentation has not elapsed, may be presented and passed upon
at the hearing.
§ 176. Compulsory attendance.] The executor, administrator, and

witnesses may be examined on oath by either party, and process to compel
them to attend and testify may be issued by the judge of the probate
court in the same manner and with like effect as in other cases.
§ 177. All realty may be sold.] If it appear necessary to sell a part

of the real estate, and that by a sale thereof the residue of the estate, real
or personal, or some specific part thereof, would be greatly injured or di
minished in value, or subjected to expense, or rendered unprofitable, or
that after such sale the residue would be so small in quantity or value,
or would be of such a character with reference to its future disposition
among the heirs or devisees, as clearly to render it for the best interests
of all concerned that the same should be sold, the court may authorize the
sale of the whole estate, or of any part thereof necessary and for the best
interest of all concerned.
§ 178. Order of sale.] If the court be satisfied, after a full hearing
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upon the petition and an examination of the proofs and allegations of the
parties interested, that a sale of the whole or some portion of the real es
tate is necessary, for any of the causes mentioned in this article, or if
such sale be assented to by all the persons interested, an order must be
made to sell the whole, or so much and such parts of the real estate de
scribed in the petition, as the court shall judge necessary or beneficial.
§ 179. Contents of order —terms and method of sale.] The order of sale

must describe the lands to be sold and the terms of sale, which may be
for cash, or may be for one-third cash and the balance on a credit not ex
ceeding two years, payable in gross or in installments within that time,
with interest, as the court may direct. The land may be sold in one parcel
or in subdivisions, as the executor or administrator shall judge most bene
ficial to the estate, unless the court otherwise specially directs. If it ap
pears that any part of such real estate has been devised and not charged
in such devise with the payment of debts or legacies, the court must order
the remainder to be sold before that so devised. Every such sale must be
ordered to be made at public auction, unless, in the opinion of the court,
it would benefit the estate to sell the whole or some part of such real estate
at private sale; the court may, if the same is asked for in the petition,
order or direct such real estate, or any part thereof, to be sold at either
public or private sale, as the executor or administrator shall judge to be
most beneficial for the estate. If the executor or administrator neglects
or refuses to make a sale under the order and as directed therein, he may
be compelled to sell, by order of the court, made on motion, after due no
tice, by any party interested.
§ 180. Petition for sale by others.] If the executor or administrator

neglects to apply for any order of sale when it is necessary, any person
may make application therefor, in the same manner as the executor or
administrator, and notice thereof must be given to the executor or admin
istrator, before the hearing. The petition of such applicant must contain
as many of the matters required for the petition of the executor or admin
istrator as he can ascertain, and the decree of sale must fix the period of
time within which the executor or administrator must make the sale.
§ 181. Notice of sale.] When a sale is ordered, and is to be made at

public auction, notice of the time and place of sale must be posted in three
of the most public places in the county in which the land is situated, and
published in a newspaper if there be one printed in the same county, but
if none, then in such paper as the court may direct, for three weeks suc
cessively next before the sale. The lands and tenements to be sold must
be described with common certainty in the notice.
§ 182. Place and time ok sale.] Sales at public auction must be made

in the county where the land is situated; but when the land is situated in
two or more counties, it may be sold in either. The sale must be made
between the hours of nine o'clock in the morning and the setting of the
sun on the same day, and must be made on the day named in the notice
of sale, unless the same is postponed.
§ 183. Private sale—notice—bids.] When a sale of real estate is

ordered to be made at private sale, notice of the same must be posted up
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in three of the most public places in the county in which the land is situ
ated, and published in a newspaper, if there be one printed in the same
county; if none, then in such paper as the court may direct, for two weeks
successively next before the day on or after which the sale is to be made.
in which the lands and tenements to be sold must be described with com
mon certainty. The notice must state a day on or after which the sale will
be made, and a place where otters or bids will be received The day last
referred to must be at least fifteen days from the first publication of notice,
and the sale must not be made before that day, but must be made within
six months theieafter. The bids or offers must be in writing, and may be
left at the place designated in the notice, or delivered to the executor or
administrator personally, or may be tiled in the office of the judge of the
probate court, to which the return of sale must be made, at any time after
the first publication of notice, and before the making of the sale. If it is
shown that it will be for the best interest of the estate, the court or judge
may, by an order, shoiteu the time of notice, which shall not, however,
be less than one week, and may provide that the sale may be made on or
after a day less than fifteen, but not Jess than eight, days from the first
publication of the notice, in which case the notice of sale and the sale
may be made to correspond with such order.

£ 184. Limit of r-uicic —kkaitkaiskment.] No sale of real estate at private
sale shall be confirmed by the court unless the sum offered is at least
ninety per cent, of the appraised value thereof, nor unless such real estate
has been appraised within one year of the time of such sale. If it has
not been so appraised, or if the court is satisfied that the appraisement is
too high or too low appraisers must be appointed, and they must make
an appraisement thereof in the same manner as in case of an original ap
praisement of an estate. This may be done at any time before the sale or
the confirmation thereof.

£ 185. PwriMTY for ckkdit.I The executor or administrator must, when
the sale is made upon a credit, take the notes of the purchaser for the
purchase money with a mortgage on the property to secure their payment,

§ 180. Hktikn of sai.k — iikakim; —hksalk. ] The executor or administra
tor after making any sale of real estate, must make a return of his proceed
ings to the probate court, which must be filed by the judge, at any time
subsequent to the sale, either in term or vacation. If the sale be made at
public auction, and the return is made and tiled on or before the first day
of the next term theieafter, no notice is required of such return or of the
hearing thereof, but the hearing may be had upon the first day of the
term, or any subsequent day to which the same may be postponed. If
the sale be not made at public auction, or if made at public auction a hear
ing upon the return of proceedings be asked for in the return, or is
brought on for a hearing upon a day before the first day of the next term
thereafter, or h mi any other day than the first day of the next term after
such sal'\ t'..e court or judge must fix the day for the hearing, of which
notice <>','at least ten days i-uist be given by the judge, by notices posted
in <Iir.' •public ['lacs in the county, or by publication in a newspaper, or

X
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both, as he may deem best, and must briefly indicate the land sold, the sum
for which it was sold, and must refer to the return for further particulars. Up
on the hearing the court must examine the return and witnesses in relation
to the same, and if the proceedings were unfair, or the sum bid dispropor
tionate to the value, and if it appear that a sum exceeding such bid at least
ten per cent., exclusive of the expenses of a new sale, may be obtained,
the court may vacate the sale and direct another to be had, of which no
tice must be given, and the sale in all respects conducted as if no previous
sale had taken place; if an offer ten per cent, more in amount than that
named in the return be made to the court in writing, by a responsible per
son, it is in the discretion of the court to accept such offer and confirm the
Bale to such person or to order a new sale.
§ 187. Objections to sale.] When return of the sale is made and tiled,

any person interested in the estate may file written objections to the con
firmation thereof, and may be heard thereon when the return is heard by .

the court or judge, and may produce witnesses in support of his ob
jections.
§ 188. Confirming order— resale.] If it appear to the court that the

sale was legally made and fairly conducted, and that the sum bid was not
disproportionate to the value of the property sold, and that a greater sum,
as above specified, cannot be obtained, or if the increased bid mentioned
in section 231 be made and accepted by the court, the court must make an
order confirming the sale, and directing conveyances to be executed. The
sale, from that time, is confirmed and valid, and a certified copy of the
order confirming it and directing conveyances to be executed must be re
corded in the office of the register of deeds of the county within which
the land sold is situated. If after the confirmation the purchaser neglects
or refuses to comply with the terms of sale, the court may, on motion of
the executor or administrator, and after notice to the purchaser, order a
resale to be made of the property. If the amount realized on such resale
does not cover the bid and the expenses of the previous sale, such pur
chaser is liable for the deficiency to the estate.
§ 189. Conveyance and record—effect of.] Conveyances must there

upon be executed to the purchaser by the executor or administrator, and
they must refer to the orders of t lie probate court authorizing and con
firming the sale of the property of the estate, and directing convey
ances thereof to be executed, and to the record of the order of
confirmation in the office of the register of deeds, by the date, vol-
nme and page of the record, and such reference shall have the same
effect as if the orders weie at large inserted in the conveyance-
Conveyances so made convey all the right, title, interest and es
tate of the decedent, in the premises, at the time of his death; if. prior to
the sale, by operation of law or otherwise, the estate has acquired any
right, title or interest in the premises, other than, or in addition to, that
of the decedent at the time of his death, such right, title or interest also
passes by such conveyance.
§ 190. Proof before order.] Before any order is entered confirming

the sale, it must be proved to the satisfaction of the court that notice was
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given of the sale as prescribed, and the order of confirmation must show
that such proof was made.
§ 191. Postponement of sale.] If at the time appointed for the sale the

executor or administrator deems it for the interest of the persons con
cerned therein that the same be postponed, he may postpone it from time
to time, not exceeding in all three months.
§ 192. Notice of same at place.] In case of a postponement, notice

thereof must be given, by a public declaration, at the time and place first
appointed for the sale, and if the postponement be for more than one day
further notice must be given by posting notices in three or more public
places in the county where the land is situated, or publishing the same, or
both, as the time and circumstances will admit.
§193. Will must be followed.] If the testator makes provision by his

will, or designates the estate to be appropriated for the payment of his debts,
the expenses of administration, or family expenses, they must be paid ac
cording to such provision or designation, out of the estate thus appropri
ated, so far as the same is sufficient.
§ 194. Sales under will—confirmation.] When property is directed by

the will to be sold, or authority is given in the will to sell property, the
executor may sell any property of the estate without the order of the pro
bate court, and at either public or private sale, and with or without no
tice, as the executor may determine; but the executor must make return
of such sales as in other cases; and if directions are given in the will as
to the mode of selling, or the particular property to be sold, such direc
tions must be observed. In either case no title passes unless the sale is
confirmed by the court.
§ 195. Preferred property.] If the provision made by the will, cr the

estate appropriated therefor, is insufficient to pay the debts, expenses of
administration, and family expenses, that portion of the estate not de
vised or disposed of by will, if any, must be appropriated and disposed
of for that purpose, according to the provisions of this article.
§ 196. Property liable for debts, etc.] The estate, real and personal,

given by will to legatees or devisees, is liable for the debts, expenses of
administration, and family expenses, in proportion to the value or amount
of the several devises or legacies, but specific devises or legacies are ex
empt from such liability if it appears to the court necessary to carry into
effect the intention of the testator, and there is other sufficient estate.
§ 197. Contribution from all] When an estate given by will has been

sold for the payment of debts or expenses, all the devisees and legatees
must contribute according to their respective interests to the devisee or
legatee whose devise or legacy has been taken therefor, and the probate
court, when distribution is made, must, by decree for that purpose, settle
the amount of the several liabilities, and decree the amount eaoh person
shall contribute, and reserve the same from their distributive shares re
spectively, for the purpose of paying such contribution.
§ 198. Contract to purchase land.] If a decedent, at the time of his

death was possessed of a contract for the purchase of lands, his interest
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in such land and under such contracts may be. sold on the application of
his executor or administrator, in the same manner as if he had died seized
of such land, and the same proceedings may be had for that purpose as
are prescribed in this chapter for the sale of lands of which he died seized,
except as hereinafter provided.
§ 199. Terms of such sale.] The sale must be made subject to all pay

ments that may thereafter become due on such contracts, and if there are
any such, the sale must not be confirmed by the probate court until the
purchasers execute a bond to the executor or administrator, for the benefit
and indemnity of himself and of the persons entitled to the interest of the
decedent in the lands so contracted for, in double the whole amount of
payments thereafter to become due on such contract, with such sureties as
the probate judge shall approve.
§200. Bond from purchaser.] The bond must be conditioned that the

purchaser will make all payments for such land that become due after the
date of the sale, and will fully indemnify the executor or administrator
and the persons so entitled against all demands, costs, charges and ex
penses, by reason of any covenant or agreement contained in such contract.

§ 201. Transfer of title.] Upon the confirmation of the sale, the ex
ecutor or administrator must execute to the purchaser an assignment of
the contract, which vests in the purchaser, his heirs and assigns, all the
right, title and interest of the estate, or of the persons entitled to the in
terest of the decedent, in the lands sold at the time of the sale, and the.
purchaser has the same rights and remedies against the vendor of such
land as the decedent would have had if he were living.
§ 202. Liens on realty paid.] When any sale is made by an executor

or administrator, pursuant to the provisions of this chapter, of lands sub
ject to any mortgage or other lieu, which is a valid claim against the
estate of the decedent, and has been presented and allowed, the purchase
money must be applied, after paying the necessary expenses of the sale,
first to the payment and satisfaction of the mortgage or lien, and the resi
due if any in due course of administration. The application of the pur
chase money to the satisfaction of the mortgage or lien must be made
without delay, and the land is subject to such mortgage or lien until the
purchase money has been actually so applied. No claim against any
estate which has been presented and allowed is affected by the statute of
limitations, pending the proceedings for the settlement of the estate. The
purchase money, or so much thereof as may be sufficient to pay such mort
gage or lien, with interest, and any lawful costs and charges theieon, may
be paid into the probate court, to be received by the judge thereof, where
upon the mortgage or lien upon the land must cease, and the purchase
money must be paid over by the judge without delay, in payment of the
expenses of the sale, and in satisfaction of the debt, to secure which the
mortgage or other lien was taken, and the surplus, if any, at once
returned to the executor or administrator, unless for good case shown,
after notice to the executor or administrator, the judge otherwise directs.

§203. Liknor may purchase.] At any sale under order of the probate
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court, of lands upon which there is a mortgage or lien, the holder thereof
may become the purchaser, and his receipt for the amount due him from
the proceeds of the sale is a payment pro tanto. If the amount for which
he purchased the property is insufficient to defray the expenses and dis
charge his mortgage or lien, lie must pay to the judge an amount sufficient
to pay such expenses.
§ 204. Misconduct ok sale.] If there is any neglect or misconduct in the

proceedings of the executor or administrator in relation to any sale, by
which any person interested in the estate suffers damage, the party
aggrieved may recover the same in an action upon the bond of the executor
or administrator, or otherwise.
§ 205. Fraudulent salk.] Any executor or administrator who fraudu

lently sells any real estate of a decedent, contrary to or otherwise than
under the provisions of this chapter is liable in double the value of the
land sold, as liquidated damages, to be recovered in an action by the per
son having an estate of inheritance therein.

§ 200. Actions to recover limited.] No action for the recovery of any
estate, sold by an executor or administrator under the provisions of this
chapter, can be maintained by any heir or other person claiming under
the decedent, unless it be commenced within three years next after the
sale. An action to set aside the sale may be instituted and maintained at
any time within three years from the discovery of the fraud, or other
grounds upon which the action is based.
§207. Leoal disabilities ] The preceding section shall not apply to

minors, or others under any legal disability, to sue at the time when the
right of action first accrues; but all such persons may commence an action
at any time within three years after the removal of the disability.
§208. Account of sales.] When a sale has been made by an executor

or administrator, of any property of the estate, real or personal, he must
return to the probate court, at its next term thereafter, an account of sales,
verified by his affidavit. If he neglect to make such return, he may be
punished by attachment, or his letters may be revoked, one day's notice
having been first given him to appear and show cause why such attach
ment should not issue, or such revocation should not be made.
§209. j'Iepkksentative not purchaser.] No executor or administrator

must, directly or indirectly, purchase any property of the estate he repre
sents, nor must he be interested in any sale.

CHAPTER VIII.
OF THE POWERS AND DUTIES OF EXECUTORS AND ADMlNISTliATOKS, AND OF

TDK MANAGEMENT OF ESTATES.

§210. Possession, ivweks and duties.] The executor or administrator
must take into his possession all the estate of the decedent, real and per
sonal, except the homestead and personal property not assets, and collect
all debts due to the decedent or to the estate. For the purpose of bring
ing suits to quiet title or for partition of such estate, the possession or the
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executors or administrators is the possession of the heirs or devisees;
snch possession by the heir or devisees is subject, however, to the posses
sion of the executor or administrator, for the purposes of administration,
as provided in this title.
§ 211. Actions by and against.] Actions for the recovery of any prop

erty, real or personal, or for the possession thereof, and all actions found
ed upon contracts, may be maintained by and against executors and ad
ministrators, in all cases and in the same coiuts in which the same might
have been maintained by or aga'nst their respective testators or intestates.
§212. Wastk and conversion.] Executors and administrators may in

like manner maintain actions against any person who has wasted, de
stroyed, taken, or carried away, or converted to his own use, the goods of
their testator or intestate in his lifetime. They may also maintain actions
for trespass committed on the real estate of the decedent in his lifetime.
§213. Same against representatives.] Any person, or his personal

representatives, may maintain an action against the executor or ad
ministrator of any testator or intestate who in his lifetime has wasted, de
stroyed, taken, or carried away, or converted to his own use, the goods or
chattels of any such person, or committed any tiespass on the real estate
of such person.

S 214. Inventory and bond by surviving partner.] When a partnership
exists between the decedent, at the time of his death, and any other person,
the surviving partner shall immediately, in company with the executor or
administrator, or seine other person or persons, to be appointed by the
judge of the probate court, take and furnish to said executor or adminis
trator a correct and full inventory, and a fair and just appraisement,
of all partnership property and assets held and belonging to himself and
the deceased partner, after which the surviving partner shall settle the
business of the co-partnership. The surviving partner shall settle the
affairs of the partnership without, delay, and account with the executor or
administrator, and pay over such balances as may from time to time be
payable to him in right of the decedent. Upon the application of the
executor or administrator, the judge of the probate court shall in all cases
require the surviving partner to give a good and sufficient bond, to be
approved by the judge of the probate court^ for the honest and faithful dis
posal of the interest of the decedent in the co-partnership, and the prompt
payment of the proceeds thereof over to the executor or administrator,
and, in case of neglect or refusal, may, after notice, compel it by attach
ment; and the executor or administrator may maintain against him any
action which the decedent could have maintained.
§ 215. Actions against predecessor J An administrator may, in his own

name, for the use and benefit of all parties interested in the estate, main
tain actions on the bond of an executor, or of any foimer uvluiinistrator
of the same estate.
§ 216, Joinder of parties.] In actions by or against executors, it is not

necessary to join those as parties to whom letters were issued, but who
have not qualified.
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§ 21.7. Compounding debts.] Whenever a debtor of a decedent is unable
to pay all his debts, the executor or administrator, with the approbation
of the probate judge, may compound with him, and give him a discharge
upon receiving a fair and .just dividend of his effects. A compromise may
also be authorized, when it appears to be just, and for the best interest of
the estate.
§ 218. Recovery of fraudulent conveyances.] When there is a deficiency

of assets in the hands of an executor or administrator, and when the de
cedent, in his lifetime, has conveyed any real estate, or any rights or
interests therein, witli intent to defraud his creditors, or to avoid any right,
debt or duty of any person, or has so conveyed such estate that by law
the deeds or conveyances are void as against creditors, the executor or
administrator must commence and prosecute to final judgment any proper
action for the recovery of the same; and may recover for the benefit of the
creditors all such real estate so fraudulently conveyed; and may also,
for the benefit of the creditors, sue and recover all goods, chattels, rights
or credits which have been so conveyed by the decedent in his lifetime,
whatever may have been the manner of such fraudulent conveyance.
§219. Creditors may require same.] No executor or administrator is

bound to sue for such estate as mentioned in the preceding section, for the
benefit of the creditors, unless on application of creditors, who must pay
such part of the costs and expenses of the suit, or give such security there
for to the executor or administrator, as the judge shall direct.
§ 220. Sale of such realty.] All real estate so recovered must be sold

for the payment of debts, in the same manner as if the decedent had died
seized thereof, upon obtaining an order therefor from the probate court;
and the proceeds of all goods, chattels, rights, and credits so recovered
must be appropriated inpayment of the debts of the decedent, in the same
manner as other property in the hand of the executor or administrator.

CHAPTER IX.

OF THK CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINIS
TRATORS IN CERTAIN CASES.

§ 221. Deeds by decedent's c6ntract.] When a person who is bound by
contract in writing to convey any real estate, dies before making the con
veyance, and in all cases when such decedent, if living, might be compelled
to make such conveyance, the probate court may make a decree author
izing and directing his executor or administrator to convey such real estate
to the person entitled thereto.
§ 222. Petition for and notice.] On the presentation of a verified peti

tion by any person claiming to be entitled to such conveyance from an
executor or administrator, setting forth the facts upon which the claim is
predicated, the probate judge must appoint a time and place for hearing
the petition, at a regular term of court, and must order notice thereof to
be published at least four successive weeks before such hearing, in such
newspaper in this territory as he may designate.
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§ 223. Hearing.] At the time and place appointed for the hearing, or
at such other time to which the same may be postponed, upon satisfactory
proof, by affidavit or otherwise, of the due publication of the notice, the
court must proceed to a hearing, and all persons interested in the estate
may appear and contest such petition, by filing their objections in writing,
and the court may examine, on oath, the petitioner and all who may be
produced before him for that purpose.

§ 224. Decree.] If, after a full hearing upon the petition and objec
tions, and examination of the facts and circumstances of the claim, the
court is satisfied that the petitioner is entitled to a conveyance of the real
estate described in the petition, a decree authorizing and directing the ex
ecutor or administrator to execute a conveyance thereof to the petitioner
must be made, entered on the minutes of the court, and recorded.

§ 22H. Diced and record—effect.] The executor or administrator must
execute the conveyance according to the directions of the decree, a certi
fied copy of which must be recorded with the deed in the office of the reg
ister of deeds of the county where the lands lie, 'and is prima facie evi
dence of the correctness of the proceedings and of the authority of the
executor or administrator to make the conveyance.

§ 226. Dismissal and appeal.] If, upon hearing in the probate court, as
hereinbefore provided, the right of the petitioner to have a specific per
formance of the contract is found to be doubtful, the court must dismiss
the petition withont prejudice to the rights of the petitioner, who may, at
any time within six months thereafter, proceed in the district court to en
force a specific performance thereof.
§ 227. Effect of conveyance.] Every conveyance made in pursuance

of a decree of the probate court, as provided in this chapter, shall pass
the title to the estate contracted for as fully as if the contracting party
himself was still living and executed the conveyance.
§ 228. Decree gives possession.] A copy of the decree for a conveyance,

made by the probate court, and duly certified and recorded in the office of
the register of deeds of the county where the lands lie, gives the person
entitled to the conveyance a right to the possession of the lands contracted
for, and to hold the same according to the terms of the conveyance, in like
manner as if they had been conveyed in pursuance of the decree.
§ 229. Enforcing decree.] The recording of any decree, as provided in

the preceding section, shall not prevent the court making the decree from
enforcing the same by other process.
§ 230. Deatii^f claimant.] If the person entitled to the conveyance

die before the commencement of proceedings therefor under this chapter,
or before the completion of the conveyance, any person entitled to suc
ceed to his rights in the contract, or the executor or administrator of such
decedent may, for the benefit of the person so entitled, commence such
proceedings, or prosecute any already commenced, and the conveyance
mnst be so made as to vest the estate in the persons entitled to it, or in the
executor or administrator, for their benefit.
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§ 231. Surrender ordered uv decree.] Tlie decree provided for in tbi>
chapter may direct the possession of the property therein described to be
surrendered to the person entitled thereto, upon Ins producing the deed,
and a certified copy of the decree, when, b}r the terms of the contract, pos
session is to be surrendered.

CHAPTER X.

OF ACCOUNTS RENDERED BY EXECUTORS AND ADMINISTRATORS, AND OF THE
PAYMENT OF DEBTS.

ARTICLE I.—Liabilities and compensation of executors and ad
ministrators.

§ 232. Requisites of contract by rki'resentative.] No executor or ad
ministrator is chargeable upon any special promise to answer damages or
to pay the debts of the testator or intestate out of his own estate, unless
the agreement for that purpose, or some memorandum or note thereof, is
in writing and signed by such executor or administrator, or by some other
person by him thereunto specially authorized.
§ 233. With what property charmed.] Every executor and administra

tor is chargeable in his account with the whole of the estate of the dece
dent which may come into his possession, at the value of the appraise
ment contained in the inventory, except as provided in the following sec
tions, and with all the interest, proiit and income of such estate.
§ 234.- Neither profit xok loss.] He shall not. make profit by the in

crease, nor suffer loss by the decrease or destruction, without his fault, of
any part of the estate. He must account for the excess when he sells any
part of the estate for more than the appraisement, and if any part be
sold for less than the appraisement, he is not responsible for the loss, if
the sale has been justly made.
§235. Uncollected df.hts.] No executor or administrator is account

able for any debts due to the decedent, if it appears that they remain un
collected without his fault.
§ 236. Pay for services and expenses.] He shall be allowed all neces

sary expenses in the care, management and settlement of the estate, and
for his services such fees as are provided in this chapter; but when the de
cedent, by his will, makes some other provision for the compensation of
his executor, that shall be a full compensation for hi« services, unless by
a written instrument, filed in the probate court, he renounces all claim for
compensation provided by the will. •

§237. Not purchase claims.] No administrator or executor shall pur
chase any claim against the estate he represents; and if lie pays any claim
for less than its nominal value, he is only entitled to charge in his account
the amount he actually paid.
§238. Fees and commissions.] When no compensation is provided by

the will, or the executor renounces all claim thereto, he must be allow-ed
commissions upon the amount of the whole estate accounted for by him,
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excluding all property not ranked as assets, as follows: For the iirst
thousand dollars, at the rate of rive per cent.: for all above that sum, and not
exceeding five thousand dollars, at the rate of four per cent.; for all above
that sum, at the rate of two and one-half per ctmt.; and the same commis
sion must be allowed adminstrators. In all cases such further allowance
may be made as the probate judge may deem just and reasonable, for
any extraordinary service. The total amount of such allowance must not
exceed the amount of commissions allowed by this section.

ARTICLE II.—Accounting and settlement by executors and ad
ministrators.

§ 239. Fit.l statement.] At the third term of the court after his ap
pointment, and thereafter at any time when required by the court, either
upon its own motion or upon the application of any person interested in
the estate, the executor or administrator must render, for the information
of the court, an exhibit under oath, showing the amount of money re*
ceived and expended hy him, the amount of all claims presented again&t
the estate and the names of the claimants, and all other matters necessary
to show the condition of its affairs.
§24.0. Citation upon failure.] If the executor or administrator fail to

render an exhibit at the third term of the court, the judge of the probata
comt must issue a citation requiring him to appear and render it.

£ 241. Petition' fob by third person.] Any person interested in the es
tate may, at any time before the final settlement of accounts, present his
petition to the probate judge, praying that the executor or administrator
be required to appear and render such exhibit, setting forth the fact*
showing that it is necessary and proper that such an exhibit should be
made.
§ 242. Action upon same] If the judge be satisfied, either from the

oath of the applicant or from any other testimony offered, that the facts
alleged are true, and considers the showing of the applicant sufficient, lie
must issue a citation to the executor or administrator, requiring him to
appear at some day named in the citation, which must be during a term
of the court, and render an exhibit as prayed for.
§ 243. Contest ok exhibit.] When an exhibit is rendered by an execu

tor or administrator, any person interested may appear and, [by objec
tions in writing, contest any account or statement therein contained. The
court may examine the executor or administrator, and if he has been
guilty of neglect, or has wasted, embezzled, or mismanaged the estate,
his letters must be revoked.
§244. Compulsory attendance. [ If any executor or administrator neg

lects or refuses to appear and render an exhibit, after having been duly
cited, an attachment may be issued against him and such exhibit enforced,
or his letters may be revoked, in the discretion of the court.
§ 245. Fii.r. account in one yeah.] Every executor or administrator

must render a full account and a report of his administration at the expi
ration of one year from the time of his appointment. If he fail to present
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bis account, the court must compel the rendering of the account by attach,
ment, and any person interested in the estate may apply for and obtain
an attachment, but no attachment must issue unless a citation has been
first issued, served and returned, requiring the executor or administrator
to appear and show cause why an attachment should not issue. Every
account rendered must exhibit not only the debts which have been paid,
but also a statement of all the debts which have been duly presented and
allowed during the period embraced in the account.

§ 240. Account to successor.] When the authority of an executor or
administrator ceases or is revoked for any reason, he may be cited to ac
count before the probate court at the instance of the person succeeding to
the administration of the same estate, in like manner as he might have
been cited by any person interested in the estate during the time he was
executor or administrator.
§ 247. Revocation.] If the executoror administrator resides out of the

county, or absconds, or conceals himself, so that the citation cannot be
personally served, and neglects to render an account within thirty days
after the time prescribed in this article, or if he neglects to render an ac
count within thirty days after being committed where the attachment has
been executed, his letters must be revoked.
§ 248. Vouchers to account.] In rendering his account, the executor or

administrator must produce and file vouchers for all charges, debts,
claims, and expenses which he has paid, which must remain in the court:
and he may be examined on oath touching such payments, and also
touching any property and effects of the decedent, and the disposition
thereof. When any voucher is required for other purposes, it may be
withdrawn on leaving a certified copy on file; if a voucher is lost, or for
other good reason cannot be produced on the settlement, the payment may
be proved by the oath of any competent witness.

§ 249. Items without vouchers.] On the settlement of his account be
may be allowed any item of expenditure, not exceeding fifteen dollars, for
which no voucher is produced, if such item be supported by his own un
contradicted oath reduced to writing and certified by the judge, positive to
the fact of payment, specifying when, where, and to whom it was made;
but such allowances in the whole must not exceed three hundred dollars
against any one estate, nor over ten per cent, of the inventory appraised
value of any estate under three thousand dollars.
§ 250. Notice for settlement.] When any account is rendered for set

tlement, the court or judge must appoint a day for the settlement thereof;
the judge must thereupon give notice thereof, by causing notices to be
posted in at least three public places in the county, setting forth the name
of the estate, the executor or administrator, and the day appointed for
the settlement of the account, which must be on some day of a term of the
court. The court or judge may order such further notice to be given as
may be proper.
§ 251. Requisites for notice of final settlement.] If the account men

tioned in the preceding section be for a final settlement, and the estate be
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ready for distribution, the notice of the settlement roust state these facts,
and must be served, published or waived in the same manner as provided
for sales of real property and interests therein; and on confirmation of
the final account, distribution and partition of the estate to all entitled
thereto may be immediately had without further notice or proceedings.
If, from any cause, the hearing of the account, or the partition and dis
tribution be postponed, the order postponing the same to a day certain is
notice to all persons interested therein.

§ 252. Exceptions to account.] On the day appointed, or any subse
quent day to which the hearing may be postponed by the court, any
person interested in the estate may appear and file his exceptions in writing
to the account, and contest the same.

§ 253. What heirs siay contest—hearing.] All matters, including allowed
claims not passed upon on the settlement of any former account, or on
rendering an exhibit, or on making a decree of sale, may be contested by
the heirs, for cause shown. The hearing and allegations of the respective
parties may be postponed from time to time, when necessary, and the
court may appoint one or more referees to examine the accounts and make
report thereon, subject to confirmation; and may allow a reasonable com
pensation to the referees, to be paid out of the estate of the decedent.

§ 254. Effect of allowance.] The settlement of the account and the
allowance thereof by the court, or upon appeal, is conclusive against all
persons in any way interested in the estate, saving, however, to all persons
laboring under any legal disability, their right to move for cause to reopen
and examine the account, or to proceed by action against the executor or
administrator, either individually or upon his bond, at any time before
final distribution; and in any action brought by any such person, the
allowance and settlement of such account is prima facie evidence of its
correctness.
§ 255. Proof of notice —decree.] The account must not be allowed by

the court until it is first proved that notice has been given as required by
this chapter, and the decree must show that such proof was made to the
satisfaction of the court, and is conclusive evidence of the fact.
§ 256. Personalty sold when.] Whenever it appears to the court on

any hearing of an application for the sale of real property, that it would
be for the interest of the estate that personal property of the estate, or
some part of such property, should be first sold, the court may decree the
sale of such personal property, or any part of it, and the sale thereof
shall be conducted in the same manner as if the application had been
made for the sale of such personal property in the first instance.

§ 257. Investments of funds.] Pending the settlement of any estate on
the petition of any party interested therein, the probate court may order
any moneys in the hands of the executor or administrators to be invested
for the benefit of the estate, in securities of the United States. Such order
can only be made after publication of notice of the petition in some
newspaper to be designated by the judge:
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ARTICLE III.—TlIK PAYMKNT OF DhKTS OK THK ESTATK.

S>2.">8. Okdkk of i'avmkxt ] The debts of the estate lniu-t be paid in the
following order:
1. Funeral expenses.
2. The expenses of the 1a>t sickness.
3. Debts having preference by the laws of the laited States.
4. Judgments rendered against the decedent in ids lifetime, and mort

gages, in the order of their date.
5. All other demands against the estate.
§ 2f>'J. LiMir as to moutuaok.J Tlii' preference given in the preceding

section to a mortgage only extends to the proceeds of the property mort
gaged. If the proceeds of such property be insufficient to pay the mort
gage, the part remaining unsatisfied must be classed with other demands
against the estate.
§ 200. Eor.u. witiiix claskks.] If the estate be insufficient to pay all the

debts of any one class, each creditor must be paid a dividend in propor
tion to his claim; and no creditor of any class shall receive any payment
until all those of the preoding class are fully paid.
§ 261. Wiik.v certain i;\i! \-i> i'ait>.] The executor or administrator, as

soon as he has sufficient funds in his hands, must pay the funeral ex
penses, and the expenses of the last sickness, and the allowance made to
the family of the decedent. lie may retain in his hands the necessary ex
penses of administration, but he is not obliged to pay any other debt or
any legacy until, as prescribed in this article, the payment has been or
dered by the court.
§ 2fr2. ()i:i>kk for i'Av>u:.\r ok deists.] Upon the settlement of the accounts

of the executor'or administrator, at the end of the year, as required in
this chapter, the court must make an order for the payment of the debts,
as the circumstances of the estate require. If there be not sufficient funds
in the hands of the executor or administrator, the court must specify in
the decree the sum to be paid to each creditor. If the whole assets of the
estate be exhausted by such payment or distribution, such account must
be considered as a final account, and the executor or administrator is en
titled to his discharge, on producing and filing the necessary vouchers and
proofs showing that such payments have been made, and that he has fully
complied with the decree of the court.
§203. Advance payments —solvency.] If there is any claim not due, or

any contingent or disputed claim against the estate, the amount thereof,
or such part of the same as the holder would be entitled to if the claim
were due, established or absolute, must be paid into the court, and there
remain, to be paid over to the party when he becomes entitled thereto; or,
if he fails to estaMi.h his claim, to be paid over or distributed as the cir
cumstances of i' ■■e-iate require. If any creditor whose claim has been
allowed. hnf not yet due, appears and assents to a deduction therefrom
of the 3c, ■. Interest fur the time tlie claim has yet to run. he is entitled to
be pai 1 ."■ '"..idinglj-. The payments provided for in this section are not
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to be made when the estate is insolvent, unless a pro rata distribution is
ordered.
§ 264. Liable for debts ordered paid] When a decree is made by the

probate court for the payment of creditors, the executor or administrator
is personally liable to each creditor for his allowed claim, or the dividend
thereon, and execution may be issued on such decrees, as upon judgment
in the district court, in favor of each creditor, and the same proceeding
may be had under such execution as if it had been issued from the district
court. The executor or administrator is liable therefor, on his bond, to
each creditor.
§ 265. Other liability.] When the accounts of the administrator or

executor have been settled, and an order made for the payment, of debts
and distribution of the estate, no creditor whose claim was not included
in the order for payment has any right to call upon the creditors who have
been paid, or upon the heirs, devisees, or legatees, to contribute to the
payment of his claim; but if the executor or administrator has failed to
give the notice to creditors as required in the first and second sections of
chapter VI, such creditor may recover on the bond of the executor or ad
ministrator the amount of his claim, or such part thereof as he would have
been entitled to had it been allowed. This section shall not apply to any
creditor whose claim was not due ten months before the day of settlement,
or whose claim was contingent and did not become absolute ten months
before such day.
§ 266. Extension of time.] If the whole of the debts have been paid by

the first distribution, the court must direct the payment of legacies and
the distribution of the estate among the heirs, legatees, or other persons
entitled as provided in the next chapter; but if there be debts remaining
unpaid, or if, for other reasons, the estate be not in a proper condition to
be closed, the court must give such extension of time as maybe reasonable
for a final settlement of the estate.

§ 207. Final account and settlement.] At the time designated in the
last section, or sooner, if within that time all the property of the estate
has been sold, or there are sufficient funds in his hands for the payment
of all debts due by the estate, and the estate be in a proper condition to
be closed, the executor or administrator must render a final account, and
pray a settlement of his administrator.

§ 268. Provisions applying to.] If he neglect to render iiis account, the
same proceedings may be had as prescribed in this chapter in regard to
the first account to be rendered by him; and all the provisions of this
chapter relative to the last mentioned account, and the notice and settlement
thereof, apply to his account presented for final settlement.

CHAPTER XI.
OF THE PARTITION, DISTRIBUTION, AND FINAL SETTLEMENT OF ESTATES.

ARTICLE I.—Partial distribution prior to final settlement.

§ 269. Petition for legacy or share.] At any time after the lapse of
four months from the issuing of letters testamentary or of administration.

—44
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any heir, devisee or legatee may present his petition to the court for the
legacy or share of the estate to which he is entitled, to be given to him
upon his giving bond, with security, for the payment of his proportion of
the debts of the estate.
§ 270. Notice to representative.] Notice of the application must be

given to the executor or administrator, personally, and to all persons in
terested in the estate, in the same manner that notice is required to be
given of the settlement of the account of an executor or administrator.
§ 271. Who may resist.] The executor or administrator, or any per

son interested in the estate, may appear at the time named and resist the
application, or any other heir, devisee or legatee may make a similar ap
plication for himself.
§ 272. When petition allowed —conditions —partition.] If at the hear

ing it appears that the estate is but little indebted, and that the share of
the party applying may be allowed to him without loss to the creditors
of the estate, the court must make an order in conformity with the prayer
of the applicant, requiring:
1. Each heir, legatee or devisee obtaining such order, before receiving

his share or any portion thereof, to execute and deliver to the executor or
administrator a bond, in such sum as shall be designated by the probate
judge, with sureties to be approved by the .judge, payable to the executor
or administrator, and conditioned for the payment, whenever required, of
his proportion of the debts due from the estate, not exceeding the value
or amount of the legacy or portion of the estate to which he is entitled.
2. The executor or administrator to deliver to the heir, legatee or devi

see the whole portion of the estate to which he may be entitled, or only a
part thereof, designating it.
If, in the execution of the order, a partition is necessary between two or

more of the parties interested, it must be made in the manner hereinafter
prescribed. The costs of these proceedings to be paid by the applicant,
or if there be more than one, to be apportioned equally amongst them.
§ 273. Assessment against legatee or devisee.] When any bond has

been executed and delivered, under the provisions of the preceding sec
tion, and it is necessary for the settlement of the estate to require the pay
ment of any part of the money thereby secured, the executor or adminis
trator must petition the court for an order requiring the payment, and
have a citation issued and served on the party bound, requiring him to
appear and show cause why the order should not be made. At the hear
ing, the court, if satisfied of the necessity of such payment, must make
an order accordingly, designating the amount and giving a time within
which it must be paid. If the money be not paid within the time allowed,
an action may be maintained by the executor or administrator on the
bond.

ARTICLE II.—Distribution and final settlement.
§ 274. Court distributes—deceased heir—settlement.] Upon the final

settlement of the accounts of the executor or administrator, or at any sub
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sequent time, upon the application of the executor or administrator, or of
any heir, legatee or devisee, the court must proceed to distribute the resi
due of tlie estate in the hands of the executor or administrator, if any,
among the persons who by law are entitled thereto; and if the decedent
lias left a surviving child, and the issue of other children, and any of
them, before the close of administration, have died while under aije and
not having been married, no administration on such deceased child's es
tate is necessary, but all the estate which such deceased child was entitled
toby inheritance, must, without administration, be distributed ro the other
heirs at law. A statement of any receipts and disbursements of the ex
ecutor or administrator, since the rendition of his tinal accounts, must be
reported and filed at the time of making such distribution, aiu. a settle
ment thereof, together with an estimate of the expenses of closing the es
tate, must be made by the court and included in the order or decree; or
the court or judge may order notice of the settlement of such supplement
ary account, and refer the same as in other cases of the settlement of ac
counts.
S "27f>. Decree ok distribution—contents — effect.] In the older or de

cree, the court must name the persons and the proportions or parts to
which each shall he entitled, and such persons may demand, sue for, and
recover their respective shares from the executor or administrator, or any
person having the same in possession. Such order or decree is conclusive
as to the rights of heirs, legatees, or devisees, subject only to be reversed,
set aside, or modified on appeal.

ij 270. Delivery to executor l'ndkk foreign will.] Upon application for
distribution, after final settlement of the accounts of administration", if the
decedent was a non-resident of this territory, leaving a will which has
been duly proved or allowed in the state, territory or district of his resi
dence, and an authenticated copy thereof has been admitted to probate in
this territory, and it is necessary, in order that the estate or any part
thereof may be distributed according to the will, that the estate in this ter
ritory should be delivered to the executor or administrator in the state or
place of his residence, the court may order such delivery to be made, and, if
necessary, order a sale of the real estate, and a like delivery of the pro
ceeds. The delivery, in accordance with the order of the court, is a full
discharge of the executor or administrator with the will annexed in this
territory, in relation to all property embraced in such order, which, unless
reversed on appeal, binds and concludes all parties in interest. Sales of
real estate ordered by virtue of this section must be made in the same
manner as other sales of real estate of decelents by order of the probate
court.
§ 277. Petition and notice for decree.] The order or decree may be

made on the petition of the executor or administrator, or of any person
interested in the estate. Notice of the application must be given by
posting or publication, as the court may direct, and for such time as may
be ordered. If partition be applied for, as provided in this chapter, the
'decree of distribution shall not divest the court of jurisdiction to order
partition, unless the estate is final Iv closed.
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§ 278. Taxes paid before decree.] Before any decree of distribution of
an estate is made, the probate court must be satisfied, by the" oath of the
executor or administrator, or otherwise, that all territorial, county, school
and municipal taxes, legally levied upon personal property of the estate,
have been fully paid.

ARTICLE III.—Distribution and partition.

§ 279. Partition by three commissioners.] When the estate, real or per
sonal, assigned by the decree of distribution to two or more heirs, devisees
or legatees, is in common and undivided, and the respective shares are not
separated and distinguished, partition or distribution may be made by
three disinterested persons, to be appointed commissioners for that pur.
pose by the probate court or judge, who must be duly sworn to the faith
ful discharge of their duties. A certified copy of the order of their ap
pointment, and of the order or decree assigning and distributing the
estate, must be issued to them as their warrant, and their oath must be
indorsed thereon. Upon consent of the parties, or when the court deems
it proper and just, it is sufficient. to appoint one commissioner only, who
has the same authority, and is governed by the same rules as if three were
appointed.
§ 280. Petition for and notice.] Such partition may be ordered and had

in the probate court, on the petition of any person interested. But before
commissioners are appointed, or partition ordered by the probate court as
directed in this subdivision, notice thereof must be given to all persons in
terested, who reside in this territory, or their guardians, and to the agents,
attorneys, or guardians, if any in this territory, of such as reside out of
the territory, either personally or by public notice, as the probate court
may direct. The petition may be filed, attorneys, guardians, and agents
appointed, and notice given, at any time before the order or decree of dis
tribution, but the commissioners must not be appointed until the order or
decree is made distributing the estate.
§ 281. Realty in different counties.] If the real estate is in different

counties, the probate court may, if deemed proper, appoint commissioners
for all, or different commissioners for each county. The whole estate,
whether in one or more counties, shall be divided among the heirs,
devisees, or legatees as if it were all in one county, and the commissioners
must, unless otherwise directed by the probate court, make division of
such real estate, wherever situated within this territory.
§ 282. When part conveyed.] Partition or distribution of the real

estate may be made as provided in this chapter, although some of the
original heirs, legatees, or devisees may have conveyed their shares to
other persons, and such shares must be assigned to the person holding
the same, in the same manner as they otherwise would* have been to
such heirs, legatees, or devisees.

£ 28'«5. How shakes set apart.] When both distribution and partition
are made, the several shares in the real and personal estate must be'
set out to each individual in proportion to his right, by metes and
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bounds, or description, so that the same can be easily distinguished,
unless two or more of the parties interested consent to have their shares
set out so as to be held by them in common and undivided.

§ 284. Joint shakes—preferences —difference paid.] When the real es
tate cannot be divided without prejudice or inconvenience to the owners,
the probate court may assign tie whole to one or more of the parties en
titled to shares therein, who will accept it, always preferring the males to
the females, and among children preferring the elder to the younger. The
parties accepting the whole must pay to the other parties interested their
just proportion of the true value thereof, or secure the same to their satis
faction, or, in case of the minority of such party, then to the satisfaction
of his guardian, and the true value of the estate must be ascertained and
reported by the commissioners. When the commissioners appointed to
make partition are of the opinion that the real estate cannot be divided
without, prejudice or inconvenience to the owners, they must so report to
court, and recommend that the whole be assigned as herein provided, and
must find and leport the true value of such real estate. On filing the re-
report of the commissioners, and on making or securing the payment as
before provided, the court, if it appears just and proper, must confirm
the report, and thereupon the assignment is complete, and the title to the
■whole of such real estate vests in the person to whom the same is so as
signed.

§ 285. Whole to one tarty—excess paid.] When any tract of land or
tenement is of greater value than any one's share in the estate to be di
vided, and cannot be divided without injury to the same, it may be set off
by the commissioners appointed to make partition to any of the parties
who will accept it, giving preference as prescribed in the preceding section.
The party accepting must pay or secure to the others such sums as the
commissioners shall award to make the partition equal, and the commis
sioners must make their award accordingly; but such partition must not
be established by the court until the sums awarded are paid to the parties
entitled to the same, or secured to their satisfaction.

§ 286. Sale of whole.] When it appears to the court, from the com
missioners' report that it cannot be otherwise fairly divided, and should
be sold, the court may order the sale of the whole or any part of the es
tate, real or personal, by the executor or administrator, or by a commis
sion appointed for that purpose, and the proceeds distributed. The sale
must be conducted, reported and confirmed in the same manner and under
the same requirements as provided in article III, chapter VII of this title.

§ 287. Notice to all before partition.] Before any partition is made,
or any estate divided, as provided in this chapter, notice must be given to
all persons interested in the partition, their guardians, agents, or attor
neys, by the commissioners, of the time and place when and where they
shall proceed to make partition. The commissioners may take testimony,
order surveys, and take such other steps as may be necessary, to enable
them to form a judgment upon the matters before them.

§288. Report by commissioners — confirmation— record.] The commis
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sioners must report their proceedings and the partition agreed upon by
them, to the probate court, in writing, and the court may, for sufficient
reasons, set aside the report and commit the same to the same commis
sioners, or appoint others ; and when such report is finally coufirmed,
a certified copy of the judgment or decree of partition made thereon,
attested by the judge, under the seal of tire court, must be recorded in the
office of the register of deeds of the county where the lands lie.

§289.- Residue assigned.] When the probate court makes a judgment
or decree assigning the residue of any estate to one or more persons enti
tled to the same, it is not necessary to appoint commissioners to make
partition or distribution thereof, unless the parties to whom the assignment
is decreed, or some of them, request that such partition be made.

§ 2P0. Advancements —contents of decree.] All questions as to advance
ments made, or alleged to have been made, by the decedent to his heirs,
may be heard and determined by the probate court, and must be specified
in the decree assigning and distributing theestate; and the final judgment
or decree of the probate court, or in case of an appeal, of the district court
or supreme court, is binding on all parties interested in the estate.

ARTICLE IV.—Agents for absent parties —discharge of executor
or administrator.

§ 291. Aoknt for non-resident.] When any estate is assigned or dis
tributed by a judgment or decree of the probate court, to any person re
siding out of and having no agent in this territory, and it is necessary
that some person should be authorized to take possession and charge of
the same for the benefit of such absent person, the court may appoint an
agent for that purpose, and authorize him to take charge of snch estate
as well as to act for such absent person in the distribution.
§ 292. Bond by agent—pay.] The agent must first give a bond to the

probate judge, to be approved by him, conditioned that he shall faithfully
manage and account for the estate. The court appointing such agent may
allow a reasonable sum out of the profits of the estate for his services
and expenses.
§ 293. Sale of such property.] When personal property remains in the

hands of the agent unclaimed for a year, and it appears to the court that
it is for the benefit of those interested, it shall be sold under the order of
the court, and the proceeds, after deducting the expenses of the sale
allowed by the court must be paid into the territorial treasury. When
the payment is made, the agent must take from the treasury duplicate
receipts, one of which he must file in the office of the territorial auditor,
and the other in the probate court.
§ 294. Agents account —requisites.] The agent must render to the pro

bate court appointing him, annually, an account, showing:
1. The value and character of the property received by him, what por

tion thereof is still on hand, what sold, and for what.
2. The income derived therefrom.
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3. The taxes and assessments imposed thereon, for what, and whether
paid or unpaid.
4. Expenses incurred in the care, protection and management thereof,

and whether paid or unpaid.
When filed the probate court may examine witnesses and take proofs

in regard to the account; and if satisfied from such accounts and proofs
that it will be for the benefit and advantage of the persons interested
therein, the court may, by order, direct a sale to be made of the whole or
such parts of the real or personal property as shall appear to be proper,
and the purchase money to be deposited in the territorial treasury, to be
receipted for and the receipts filed as in like cases before provided.
§ 295. Liability on bono.] The agent is liable on his bond for the care

and preservation of the estate while in his hands, and for the payment of
the proceeds of the sale as required in the preceding sections, and may be
sued thereon by any person interested.
§ 296. Claimant for property.] When any person appears and claims

the money paid into the treasury, the probate court making the distribu
tion must inquire into such claim, and, being first satisfied of his right
thereto, must grant him a certificate to that effect, under its seal; and up
on the presentation of the certificate to him the territorial auditor must
draw a warrant on the treasurer for the amount.
§ 297. Decree discharging representative.] When the estate has been

fully administered, and it is shown by the executor or administrator, by
the production of satisfactory vouchers, that he has paid all sums of
money due from him, and delivered up under the order of the court, all
the property of the estate to the parties entitled, and performed all the
acts lawfully required of him, the court must make a judgment or decree
discharging him from all liability to be incurred thereafter.
§ 29S. Subsequent property discovered.] The final settlement of an es

tate as hereinbefore provided, shall not prevent a subsequent issue of let
ters testamentary or of administration, or of administration with the will
annexed, if other property of the estate be discovered, or if it become
necessary or proper for any cause that letters should be again issued.

CHAPTER XII.
OF ORDERS, DECREES, PROCESS, MINUTES, RECORDS, TRIALS, AND APPEALS

ARTICLE I.—Orders, decrees, process, minutes, records and trials.
§ 299. Requisites — record.] Orders and decrees made by the probate

court, or the judge thereof, need not recite the existence of facts, or the
performance of acts upon which the jurisdiction of the court or judge
may depend, but it shall only be necessary that they contain the matters
ordered or adjudged, except as otherwise provided in this title. All or
ders and decrees of the court or judge must be entered at length in the
minute book of the court, and upon the close of each regular or special
term the judge must sign the same.
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§ 300. Publication —how.] When any publication is ordered, suclrpub-
lication must be made daily or otherwise, as often during the prescribed
period as the paper is regularly issued, unless otherwise provided in this
title. The court or judge may, however, order a less number of publica-
cations during the period.
§ 301. Notice imparted by recokded deckee.] When it is provided in

this title that any order or decree of a probate court or judge, or a copy
thereof, must be recorded in the office of the county register of deeds, from
the time of tiling the same for record notice is imparted to all persons of
the contents thereof.
§ 302. Citations—requisites of.] Citations must be directed to the per

son to be cited, signed by the judge, and issued under the seal of the
court, and must contain:
1. The title of the proceeding.
2. A brief statement of the nature of the proceeding.
3. A direction that the person cited appear at a time aud place

specified.
§ 303. Service ot.] The citation must be served in the same manner as

a summons in a civil action.
§ 304. Personal notice.] When a personal notice is required, and no

mode giving it is prescribed in this title, it must be given by citation.
§ 305. Time of service ] When no other time is specially prescribed in

this title, citations must be served at least live days before the return day
thereof.
§ 306. Dkscriition of realty.] W4ien a complete description of the

real property of an estate sought to be sold has been given and published
in a newspaper, as required in the order to show cause why the sale
should not be made, such description need not be published in any subse
quent notice of sale, or notice of a petition for the confirmation thereof.
It is sufficient to refer to the description contained in the publication of
the first notice, as being proved and on file in the court.
§ 307. Trials —findinos —.judgments —executions.] All issues of facts

joined in the probate court must be tried by said court, and in all such
proceedings the party affirming is plaintiff, and the one denying or
avoiding if defendant. After the hearing the court shall give, in writing,
the findings of fact and conclusions of law. Judgments thereon, as
well as for costs, may be entered aud enforced by execution or other
wise, by the probate court, as in civil actions. If the issues are not
sufficiently made up by the written pleadings on file, the court, on due
notice to the opposite party, must settle and frame the issues to be
tried, and upon which the court may render judgment.
§ 308. Attorneys appointed by court.] At or before the hearing of peti

tions and contests foi the probate of wills; for letters testamentary or of
administration; for sales of real estate and confirmations thereof; settle
ments, petitions, and distributions of estates; and all other proceedings
where all the pai ties interested in the estate are required to be notified
thereof, the court ma}', in its discretion, appoint some competent attorney
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at law to represent in all such proceedings the devisees, legatees, heirs, or
creditors of the decedent, who are minors and have no general guardian
in the county, or who are non-residents of the territory, and those inter
ested, who, though they are neither such minors or non-residents, are un
represented. The order must specify the names of the parties for whom
the attorney is appointed, who is thereby authorized to represent such
parties in all such proceedings had subsequent to his appointment. The
attorney may receive a fee to be fixed by the court for his services, which
must be paid out of the funds of the estate as necessary expenses of ad
ministration, and upon distribution may be charged to the party repre
sented by the attorney. If, for any cause it become necessary, the probate
court may substitute another attorney for the one first appointed, in which
case the fee must be proportionately divided. The non-appointment of an
attorney will not affect the validity of any of the proceedings.
§ 309. Decree recorded in register's office.] When a judgment or de

cree is made, setting apart and defining the homestead, confirming a sale,
making distribution of real property, or determining any other matter
affecting the title to real property, a certified copy of the sanie must be
recorded in the office of the register of deeds of the county in which the
real property is situated.
§ 310. Revocation for contumacy.] Whenever an executor, administra

tor, or guardian is committed for contempt, in disobeying any lawful
order of the probate court or the judge thereof, and has remained in cus
tody for thirty days without obeying such order or purging himself other
wise of the contempt, the probate court may, by order reciting the facts,
and without further showing or notice, revoke his letters and appoint
some other person, entitled thereto, executor, administrator or guardian,
in his stead.
§ 311. Service upon guardian.] Whenever an infant, insane or incom

petent person, has a guardian of his estate residing in this territory, per
sonal service upon the guardian of any process, notice, or order of the
probate court concerning the estate of a deceased person, in which the
ward is interested, is equivalent to service upon the ward; and it is the
duty of the guardian to attend to the interests of the ward in the matter.
Such guardian may also appear for his ward, and waive any process, no
tice, or order to show cause which an adult or a person of sound mind
might do.

ARTICLE II.—Of appeals and bonds.

§ 312. Decisions from which appeals lie.] An appeal may be taken to
the district court from a judgment, decree or order of the probate court:
1. Granting, or refusing, or revoking letters testamentary or of admin

istration, or of guardianship.
2. Admitting, or refusing to admit, a will to probate.

• 3. Against or in favor of the validity of a will, or revoking the probate
thereof.
4. Against or in favor of setting apart property, or making an allow

ance for a widow or child.
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5. Against or in favor of directing the petition, sale or conveyance of
real property.
6. Settling an account of an executor or administrator, or guardian.
7. Refusing, allowing or directing the distribution or partition of an

estate, or any part thereof, or the payment of a debt, claim, legacy or dis
tributive share; or,
8. From any other judgment, decree or order of the probate court, or

of the judge thereof, affecting a substantial right.
§ 313. Who may appeal.] Any party aggrieved may appeal as afore

said, except where the decree or order of which he complains, was ren
dered or made upon his default.
§ 314. Same.] A person interested in the estate or fund affected by the

decree or order, who was not a party to the special proceeding in which
it was made, but who was entitled by law to be heard therein, upon his
application; or who has acquired, since the decree or order was made, a
right or interest which would have entitled him to be heard, if it had been
previously acquired; may also appeal as prescribed in this article. The
facts, which entitle such a person to appeal, must be shown by an affida
vit, which must be filed with the notice of appeal.
§ 315. Period in which appeal taken.] An appeal by a party, or by a

person interested who was present at the hearing, must be taken within
ten days, and an appeal by a person interested, who was not a party and
not present at the hearing, within thirty days, from the date of the judg
ment, decree, or order appealed from.
§310. Appeal now taken.] The appeal must be made:
1. By filing a written notice thereof with the judge of the probate court

^stating the judgment,] decree, or order appealed from, or some specific
part thereof, and whether the appeal is on a question of law, or of fact,
or of both, and, if of law alone, the particular grounds upon which the
party intends to rely on his appeal; and,
2. By executing and tiling, within the time limited in the preceding sec

tion, such bond as is required in the following sections.
It shall not be necessary to notify or summon the appellee or respondent

to appear in the district court, but such respondent shall be taken and
held to have notice of such appeal in the same manner as he had notice
of the pendency of the proceedings in the probate court.
§ 317. Bond— requisites of.] The appeal bond shall be 4n such sum as

the judge of the probate court shall require and deem sufficient, with at
least two sufficient sureties to be approved by the judge, conditioned that
the appellant will prosecute his appeal with due diligence to a determina
tion, and will abide, fulfill and perform whatever judgment, decree or order
may be rendered against him in that proceeding by the district court, and
that he will pay all damages which the opposite party may sustain by
reason of such appeal, together with all costs that may be adjudged
against him.
§ 318. Stay—effect of appeal.] If the judgment, decree or order ap

pealed from be for, or direct, the payment of money, or the delivery of any
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property, or grant leave to issue an execution, the appeal shall not stay the
execution thereof, unless the appeal bond be furthermore conditioned to
the effect that if the judgment, decree or order, or any part thereof be
affirmed, or the appeal be dismissed, the' appellant shall pay the sum so
directed to be paid or levied, or, as the case may require, shall deliver
the property so directed to be delivered, or the part thereof as to which
the judgment, decree or order shall be affirmed.
§ 319. Samk—bond.] An appeal from any judgment, decree or order

directing the commitment of any person, does not stay the execution
thereof unless the appeal bond be also to the effect that if the judgment,
decree or order appealed from be affirmed, or the appeal be dismissed, the
appellant shall, within twenty days after such affirmance or dismissal,
surrender himself in obedience to the judgment, decree or order, to the
custody of the sheriff to whom he was committed. If the condition of
such bond be violated, it may be prosecuted in the same manner and with
the same effect as an administrator's official bond; and the proceeds of
the action must be paid or distributed, as directed by the probate court, to
or among the persons aggrieved, to the extent of the pecuniary injuries
sustained by them, and the balance, if any, must be paid into the county
treasury.
§ 320. Justification by sureties —new bond.] The sureties in every ap

peal bond must justify in the manner required in article VI of chapter
III of this title; and the respondent may apply to the appellate court or
the judge thereof, upon notice, for an order requiring the appellant to in
crease the sum fixed b}' the judge of the probate court, or to give addi
tional security; and if the applicant make default in giving a new bond,
pursuant to an order to increase the same, or to give additional security,
the appeal may be dismissed.
§ 321. Form of bond —action ui'ox.] Every appeal bond must be to the

territory of Dakota; must contain the name and residence of each of the
sureties thereto; and must be tiled in the probate court. The judge of the
probate court may, at any time, in his discretion, make an order, author
izing any person aggrieved to bring an action on the bond in his own
name or in the name of the territory. When it is brought in the name of
the territory the damages collected must be paid over to the probate court
and therein distributed as justice may require.
§ 322. Letters issue notwithstanding appeal.] An appeal from a decree

or order admitting a will to probate, or granting letters testamentary, or
letters of administration, does not stay the issuing of letters, where, in
the opinion of the probate judge, manifested by an entry upon the min
utes of the court, the preservation of the estate requires that such letters
should issue. But the letters so issued do not confer power to sell real
property by virtue of any provision in the will, or to pay or satisfy
legacies, or to distribute the property of the decedent among the next
of kin, until the final determination of the appeal.
§ 323. Appeal does not stay—when.] An appeal from a decree or order

revoking probate of a will, letters testamentary, letters of administration,
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or letters of guardianship; or from a decree or order suspending or re
moving an executor, administrator or guardian, or removing or suspend
ing a testamentary trustee, or a person appointed by the probate court,
or appointing an appraiser of personal property, does not stay the exe
cution of the decree or order appealed from.

§ 324. Transcript to district court—non-ait-ka.ra.nce.] The judge of the
probate court must, within ten days from the iiling of the notice of appeal
and the giving of the required bond, cause a certified copy thereof, and of
the judgment decree, of order, or specific part thereof appealed from, and
of the minutes, records, papers, and proceedings in the case, to be trans
mitted to the clerk of the district court of the county or judicial subdi
vision to be filed in his office; and the appeal may be heard and deter
mined at any day thereafter by said court, at any general, special or
adjourned term; and if the appellant make no appearance when the case
is called for trial, or otherwise fail to prosecute his appeal, the respond
ent may, on motion, have the appeal dismissed, or may open the record
and move for an affirmance.
§325. Parties named —powers of- appellate conn.] The plaintiff in the

probate court shall be the plaintiff in the district court; and when the ap
peal is on questions of law alone, the appellate court may reverse, affirm
or modify the judgment, decree or order, or the part thereof appealed
from, and every intermediate order which it is authorized by law to re
view, in any respect mentioned in the notice of appeal, and as to any or
all of the parties, and it may order a new hearing. Upon such appeal, so
much of the evidence as may be necessary to explain the grounds, and no
more, may be certified into the appellate court.
§ 320. Trial de novo of fact by court.] When the appeal is on ques

tions of fact, or on questions of both law and fact, the trial in the district
court must be de novo, and shall be conducted in the same manner as if
the case and proceedings had lawfully originated in that court; and such
appellate court has the same power to decide the questions of fact which
the probate court, or judge, had; and it may, in its discretion, as in suits
in chancery, and with like effect, make an order for the trial by a jury of
any or all the material questions of fact, arising upon the issues between
the parties; and such an order must state distinctly and plainly the ques
tions of fact to be tried.
§327. Neglect of probate record.] If the judge of the probate conrt

neglect or refuse to make or transmit such certified copies as are herein
before required to be transmitted to the clerk of the district court in cases
of appeal, he may be compelled by the district court by an order entered,
upon motion, to do so, and he may be fined as for contempt for any such
neglect or refusal. A certified copy of such order may be served upon
the probate judge by the party or his attorney.
§ 328. Dismissal is affirmance'— amendment.] The dismissal of an ap

peal by the district court, is in effect an affirmance of the judgment, de
cree or order, appealed from; and when an appellant shall have given, in
good faith, notice of appeal, but omits, through mistake, to do any other
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act necessary to perfect the appeal or to stay proceedings, the appellate
court may permit an amendment on such terms as may be just.
§ 329. Costs—how payable.] Such appellate court may award to the

successful party the costs of the appeal; or it may direct that such costs
abide the event of a new hearing, or of the subsequent proceedings in the
probate court. In either case, the costs may be made payable out of the
estate or fund, or personally by the unsuccessful party, as directed by the
appellate court; or, if no such direction be given, as directed by the pro
bate court. .

§ 330. Enforcement by probate court.] When a judgment, decree or
order, from which an appeal has been taken, is wholly or partly affirmed,
or is modified by the judgment rendered by the district court upon such
appeal, it must be enforced, to the extent authorized by the latter judg
ment, by the probate court, in like manner as if no appeal therefrom had
been taken; and the district court must direct the proceedings to be remit
ted for that purpose to the probate court, or to the judge thereof.

§ 331. Official bonds good on appeal.] When an executor or adminis
trator who has given an official bond appeals from a judgment, decree or
order, of the probate court or judge, made in the proceedings had upon
the estate of which he is administrator or executor, his said bond stands
in the place of an appeal bond, and the sureties therein are liable as on
such appeal bond.
§ 332. Lawful acts valid —when.] When the order or decree appoint

ing an executor, or administrator, or guardian, is reversed on appeal for
error, and not for want of jurisdiction of the court, all lawful acts in ad
ministration upon the estate, performed by such executor, or administra
tor, or guardian, if he have qualified, are as valid as if such order or de
cree had been affirmed.

CHAPTER XIV.
OF GUARDIAN AND WARD.

ARTICLE I.—Guardians of minors.

§ 333. Of persons and estates.] The probate court of each county, when
it appears necessary or convenient, may appoint guardians for the per
sons and estates, or either, or both of them, of minors who have no guard
ian legally appointed by will, or deed, and who are inhabitants or resi
dents of the county, or who reside without the territory and have estate
within the county. Such appointment may be made on the petition of a
relative or other person in behalf of such minor. Before making the ap
pointment, the judge must cause such notice as he deems reasonable to be
given to the relatives of the minor residing in the county, and to any per
son having care of such minor.

*}334. When minor may nominate.] If the minor is under the age of
fourteen years, the probate judge may nominate and appoint his guard
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ian. If lie is above the age of fourteen years lie may nominate his own
guardian, who, if approved by the judge, must be appointed accordingly.
And the probate court, in appointing a guardian, is to be guided by the
considerations named in section 127 of the civil code.
§ 335. Wiikn judc.e may appoint.] If the guardian nominated by the

minor be not approved by the judge, or if the minor resides out of tin-
territory, or if, after being duly cited by the judge, he neglects for ten
days to nominate a suitable person, the judge may nominate and ap
point the guardian, in the same manner as if the minor was under the
age of fourteen years.
§336. Minor may appoint.] When a guardian has been appointed by

the court for a minor under the age of fourteen years, the minor, at any
time after he has attained that age, may appoint his own guaulian, sub
ject to the approval of the probate judge.
§337. Father or mother entitled.] The father of the minor, if living,

and in case of his decease, the mother, while she remains unmarried, be
ing themselves respectively competent to transact their own business, and
not otherwise unsuitable, must be entitled to the guardianship of the
minor.

§ 338. Guardian has custody.] If the minor has no father or mother
living competent to have the custody and care of his education, the guar
dian appointed shall have the same.

§ 339. Same until marriage.] Every guardian appointed shall have the
custody and care of the education of the minor, and the care and man
agement of his estate, until such minor arrives at the age of majority, or
marries, or until the guardian is legally discharged.

§ 340. Bond to minor—requisites- -letters—-oath.] Before the order ap
pointing any person guardian under this chapter takes effect, and before
letters issue, the judge must require of such person a bond to the minor,
with sufficient sureties, to be approved by the judge, and in such sum as
he shall order, conditioned that the guardian will faithfully execute the
duties of his trust according to law; and the following conditions shall
form and constitute a part of every such bond without being expressed
therein:

1. To make an inventory of all the estate, real and personal, of his
ward that comes to his possession or knowledge, and to return the same
within such time as the judge may order.

2. To dispose of and manage the estate according to law and for the
best interest of the ward, and faithfully to discharge his trust in relation
thereto, and also in relation to the care, custody and education of the
ward .

3. To render an account, on oath, of the property, estate and moneys
of the ward in his hands, and all proceeds or interests derived therefrom>
and of the management and disposition of the same, within three months
after his appointment, and at such other times as the court directs; and at
the expiration of his trust to settle his accounts with the probate judge, or
with the ward, if he be of full age, oi his legal representatives, and to pay
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over and deliver all the estate moneys and effects remaining in his hands,
or due from him on such settlement, to the person who is lawfully entitled
thereto.
Upon filing the bond, duly approved, letters of guardianship must issue

to the person appointed. In form the letters of guardianship must be
substantially the same as letters of administration; and the oath of the
guardian must be indorsed thereon that he will perform the duties of his
office, as such guardian, according to law.
§ 341. Additional conditions.] When any person is appointed guardian

of a minor, the probate judge may, with the consent of such person, insert
in the order of appointment conditions not otherwise obligatory, providing
for the care, treatment, education and welfare of the minor. The perform
ance of such conditions is a part of the duties of the guardian, for the
faithful performance of which he and the sureties on his bond are respon
sible.
§ 342. Record of letters and bond.] All letters of guardianship issued,

and all guardians' bonds executed under the provisions of this chapter,
with the affidavits and certificates thereon, must be recorded by the judge
of the probate court having jurisdiction of the persons and estates of the
wards.
§ 343. Extra expenses.] If any minor, having a father living, has prop

erty, the income of which is sufficient for his maintenance and education in
a manner more expensive than his father can reasonably afford, regard
being had to the situation of the father's family, and to all the circum
stances of the case, the expenses of the education and maintenance of such
minor may be defrayed out of the income of his own property, in whole or
in part, as judged reasonable, and must be directed by the probate court;
and the charges therefor may be allowed accordingly in the settlement of
the accounts of his guardian.
§ 344. Testamentary guardian.] Every testamentary guardian must

give bond and qualify, and has the same powers and must perform the
same duties with regard to the person and estate of his ward, as guard
ians appointed by the probate court, except so far as their powers and
duties are legally modified, enlarged, or changed by the will by which
such guardian was appointed.
§ 345. Guardian ad litem.] Nothing contained in this chapter affects

or impairs the power of any court to appoint a guardian to defend the
interests of any minor interested in any suit or matter pending therein.

ARTICLE II.—Guardians of insane and incompetent persons.
§ 346. Petition and notice.] When it is represented to the probate court,

upon verified petition of any relative or friend, that any person_is insane,
or from any cause mentally incompetent to manage his property, thejudge
must cause notice to be given to the supposed insane or incompetent per
son, of the time and place of hearing the case, not less^than five days be
fore the time so appointed, and such person, if able to attend, must be
produced before him on the hearing.
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§347. Hearing —appointment.] If after a full hearing and examination
upon such petition, it appears to the judge of the probate court that the
person in question is incapable of taking care of himself and managing
his property, he must appoint a guardian of his^ person and estate, with
the powers and duties in this chapter specified.
§ 348. Powers—bond.] Every guardian appointed as provided in the

preceding section, has the care and custody of the person of his ward, and
the management of all his estate, until such guardian is legally discharged;
and he must give bond to such ward, in like manner and with like condi
tions, as before prescribed with respect to the guardian of a minor.
§ 349. Proceedings to dec-lake restoration.] Any person who has been

declared insane, or the guardian or any relative of such person, within
the third degree, or any friend may apply by petition to the probate court
of the county in which he was declared insane, to have the fact of his res
toration to capacity judicially determined. The petition shall be verified,
and shall state that such person is then sane. Upon receiving the petition,
the judge must appoint a day for the hearing, and cause notice of the trial
to be given to the guardian of the petitioner, if there be a guardian, and
to his or her husband or wife, if there be one, and to his or her father or
mother, if living in the county. On the trial, the guardian or relative of
the petitioner, and in the discretion of the judge, any other person, may
contest the right of the petitioner to the relief demanded. Wituesses may
be required to appear and testify, as in other cases, and may be called
and examined by the judge on his own motion. If it be found that the
petitioner be of sound mind and capable of taking care of himself and his
property, his restoration to capacity shall be adjudged, and the guardian
ship of such person, if such person be not a minor, shall cease.

ARTICLE III.—Thk powers and duties of guardians.

§ 350. Payment of debts— sales.] Every guardian appointed under the
provisions of this chapter, whether for a minor or any other person, must
pay all just debts due from the ward out of his personal estate and in
come of his real estate, if sufficient; if not, then out of his real estate, up
on obtaining an order for the sale thereof, and disposing of the same in
the manner provided by law for the sale of real estate of decedents.
§ 351. Collect and pay debts—appear in courts.] Every guardian must

settle all accounts of the ward, and demand, sue for, and receive all debts
due to him. or may, with the approbation of the probate judge, compound
for the same and give discharges to the debtors on receiving a fair and
just dividend of his estate and effects; and he must appear for and repre
sent his ward in all legal suits and proceedings, unless another person is
appointed for that purpose as guardian or next friend.
§ 352. Rules governing management.] Every guardian must manage

the estate of his ward frugally and without waste, and apply the income
and profits thereof, as far as may be necessary, for the comfortable and
suitable maintenance and support of the ward, and his family, if there be
any; and if such income and profits be insufficient for that purpose, the



Guardian and ward. Probate codk. 705

guardian may sell the real estate, upon obtaining an order of the probate
court therefor, as provided, and must apply the proceeds of such sale, as
far as may be necessary, for the maintenance and support of the ward
and his family, if there he any.
§ 353. Mantenance and support.] When a guardian has advanced, for

the necessary maintenance, support and education of his ward, an amount
not disproportionate to the value of his estate or his condition of life, and
the same is made to appear to the satisfaction of the court, by proper
vouchers and proofs, the guardian must be allowed credit therefor in his set
tlement. "Whenever a guardian fails, neglects, or refuses to furnish suitable
and necessary maintenance, support, or education, for his ward, the court
may order him to' do so, and enforce such order by proper process
Whenever any third person, at his request, supplies a ward with such
suitable and necessary maintenance, support or education, and it is shown
to have been done after refusal or neglect of the guardian to supply the
same, the court may direct the guardian to pay therefor out of the estate,
and enforce such payment by due process.
§ 354. Assent to partition.] The guardian may join in and assent to a

partition of the real estate of the ward, whenever such assent may be
given by any person.
§ 355. Inventory and account.] Every guardian must return to the pro

bate court an inventory of the estate of his ward within three months af
ter his appointment, and annually thereafter. When the value of the
estate exceeds the sum of twenty thousand dollars, semi-annual returns
must be made to the probate court. The court may, upon application
made for that purpose by any person, compel the guardian to render an
account to the probate court of the estate of his ward. The inventories
and accounts so to be returned or rendered, must be sworn to by the guar
dian. All the estate of the ward described in the first inventory must be
appraised by appraisers appointed, sworn, and acting in the manner pro
vided for regulating the settlement of the estate of decedents. Such in
ventory, with the appraisement of the property therein described, must be
recorded by the judge of the probate court, in a proper book kept in hrs
office for that purpose. Whenever any other property of the estate of
any ward is discovered, not included in the inventory of the estate al
ready returned, and whenever any other property has been succeeded to
or acquired by any ward, or for his benefit, the like proceedings must be
had for the return and appraisement thereof that are herein provided in
relation to the first inventory and return.
§ 356. Settlement at end of year.] The guardian must, upon the expi

ration of a year from the time of his appointment, and as often thereaf
ter as he may be required, present his accounts to the probate court for
settlement and allowance.
§ 357. Account isy one of joint guardians.] When an account is ren

dered by two or more joint guardians, the probate judge may, in his dis
cretion, allow the same upon oath of any of them.
§ 358. Expenses and pay.] Every guardian mnst be allowed the amount

—45
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of liis reasonable expenses incurred in the execution of his trust, and he
must also have such compensation for his services as the court in which
his accounts are settled deems just and reasonable.

ABTICLE IV.—The sale oe property and disposition oe the proceeds.

§ 859. Causes for sale.] When the income of an estate under guar
dianship is insufficient to maintain the ward and his family, or to maintain
and educate the ward when a minor, his guardian may sell his real or per
sonal estate for that purpose, upon obtaining an order therefor.
§ 360. Sale fob investment.] When it appears to the satisfaction of the

court, upon the petition of the guardian, that for the benefit of his ward
his real estate, or some part thereof, should be sold, and the proceeds
thereof put out at interest, or invested in some productive stock, or in the
improvement or security of any other real estate of the ward, his guar
dian may sell the same for such purpose, upon obtaining an order
therefor.
§ 361. Proceeds —how applied.] If the estate is sold for the purposes

mentioned in this article, the guardian must apply the proceeds of the sale
to such purposes, as far as necessary, and put out the residue, if any, on
interest, or invest it in the best manner in his power, until the capital is
wanted for the maintenance of the ward and his family, or the education
of his children, or for the education of the ward when a minor, in which
case the capital may be used for that purpose, as far as may be necessa
ry, iii like manner as if it had been personal estate of the ward.
§ 802. Investment —how made.] If the estate be sold for the purpose of

putting out or investing the proceeds, the guardian must make the invest
ment according to his best judgment, or in pursuance of any order that
may be made by the probate court.

§ 363. Petition for sale.] To obtain an order for such sale, the guar
dian must present to the probate court of the county in which he was ap
pointed guardian, a verified petition therefor, setting forth the condition
ot the estate of his ward, and the facts and circumstances ^m which the
petition is founded, tending to show the necessity or expediency of a
sale.
§ 364. Hearing and order.] If it appear to the court or judge, from

the petition, that it is necessary or would be beneficial to the ward that
the real estate, or some part of it, should be sold, or that the real and
personal estate should be sold, the court or judge must thereupon make
an order directing the next of kin of the ward, and all persons interested
in the estate, to appear before the court, at a time and place therein speci
fied, not less than four nor more than eight weeks from the time of making
such order, to show cause why an order should not be granted for the sale
of such estate. If it appear that it is necessary or would be beneficial to
the ward to sell the personal estate or some part of it, the court must order
the sale to be made.

§ 365. Service of order on whom.] A copy of the order must be per
sonally served on the next of kin of the ward, and on all persons inter
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ested in the estate, at least fourteen days before the hearing of the petition,
or must be published at least three successive weeks in a newspaper
printed in the county, or if there be none printed in the county, then in
such newspaper as may be specified by the court or judge in the order. If
written consent to making the order of sale is subscribed by all persons
interested therein, and the next of kin, notice need not be served person
ally or by publication.
§ 366. Hearing upon order.] The probate court, at the time and place

appointed in the order, or such other time to which the hearing is post
poned, upon proof of the service or publication of the order, must hear
and examine the proofs and allegations of the petitioner and of the next
of kin, and of all other persons interested in the estate who oppose the
application.
§ 367. Witnesses attendance.] On the hearing the guardian may be

examined on oath, and witnesses* may be produced and examined by
either party, and process to compel their attendance and testimony may
be issued by the probate court or judge, in the same manner and with like
effect as in cases provided for in the settlement of the estates of decedents.
§ 368. Costs.] If any person appears and objects to the granting of any

order prayed for under the provisions of this article, and it appears to the
court that either the petition or the objection thereto is sustained, the court
may, in granting or refusing the order, award costs to the party prevail
ing, and enforce the payment thereof.
§ 369. Order for sale—contents.] If, after a full examination, it ap

pears necessary, or for the benefit of the ward, that his real estate, or
some part thereof, should be sold, the court may grant an order therefor,
specifying therein the causes or reasons why the sale is necessary or bene
ficial, and may, if the same has been prayed for in the petition, order such
sale to be made either at public or private sale.

§ 370. Bono by guardian.] Every guardian authorized to sell real estate,
must, before the sale, give bond to the probate judge, with sufficient surety,
to be approved by him, with condition to sell the same in the manner and
to account for the proceeds of the sale as provided for in this chapter and
chapter VII of this title.
§ 371. Reference to law governing.] All the proceedings under petition

of guardians for sales of property of their wards, giving notice and the
hearing of such petitions, granting and refusing an order of sale, direct
ing the sale to be made at public or private sale, reselling the same prop
erty, return of sale and application for confirmation thereof, notice and
hearing of such application, making orders, rejecting or confirming sales
and reports of sales, ordering and making conveyances of property sold,
accounting and the settlement of accounts, must be had and made as pro
vided and required by the provisions of law concerning the estates of de
cedents unless otherwise specially provided in this chapter.
§ 372. Time order in force.] No order of sale granted in pursuance of

this article continues in force more than one year after granting the same,
without a sale being!;had.
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§ 373. Terms of sale—security.] All sales of real estate of wards must
be for cash, or for part cash and part deferred payments, not to exceed
three years, bearing date from date of sale, as, in the discretion of the
probate judge is most beneficial to the ward. Guardians making sales
must demand and receive from the purchasers bond and mortgage on the
real estate sold, with such additional security as the .judge deems neces
sary and sufficient to secure the faithful payment of the deferred payments
and the interest thereon.

§ 374. Orders to invest.] The probate court, on the application of a
guardian or any person interested in the estate of any ward, after such
notice to persons interested therein as the judge shall direct, may author
ize and require the guardian to invest the proceeds of sales, and any other
of his ward's money in his hands, in real estate, or in any other manner
most to the interest of all concerned therein; and the probate court may
make such other orders andgive such directions as are needful for the man
agement, investment and disposition of the estate and effects, as circum
stances require.

ARTICLE V.—Non-resident guardians and wards.
§ 375. Guardians for non-resident ward.] When a person liable to be

put under guardianship, according to the provisions of this chapter, re
sides without this territory, and has estate therein, any friend of such per
son, or any one interested in his estate, in expectancy or otherwise, may-
apply to the probate judge of any county in which there is any estate of
such absent person, for the appointment of a guardian; and if, after no
tice given to all interested, in such manner as the judge orders, and a full
hearing and examination, it appears proper, a guardian for such absent
person may be appointed.

§ 376. Powers.] Every guardian, appointed under the preceding sec
tion, has the same powers and performs the same duties, with respect to
the estate of the ward found within the territory, and with respect to the
person of the ward, if he shall cease to reside therein, as are prescribed
with respect to any other guardian appointed under this chapter.

§ 377. Bond—exceptions.] Every such guardian must give bond to the
ward, in the manner and with the like conditions as hereinbefore pro
vided for other guardians, except that the provisions respecting the in
ventory, the disposal of the estate and effects, and the account to be ren
dered by the guardian, must be confined to such estate and effects as come
to his hands in this territory.

§ 378. First ait-ointment exclusive.] The guardianship which is first
lawfully granted, of any person residing without this territory, extends
to all the estate of the ward within the same, and excludes the jurisdic
tion of the probate court of every other county.

§ 379. Removal of property.] When the guardian and ward are both
non-residents, and the ward is entitled to property in this territory which
may be removed to another territory, state or foreign country without
conflict with any restriction or limitation thereupon, or impairing the
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right of the ward thereto, such property may be removed to the territory,
state or foreign country of the residence of the ward, upon the applica
tion of the guardian to the judge of the probate court of the county in
which the estate of the ward, or the principal part thereof, is situated.
§ 380. Application for—pkoofs— order.] The application must be made

upon ten days' notice to the resident executor, administrator or guardian,
if there be such, and upon such application the non-resident guardian
must produce and file a certificate, under the hand of the clerk, judge,
surrogate or other authorized officer and the seal of the court from which
his appointment was derived, showing:
1. A transcript of the record of his appointment.
2. That he has entered upon the discharge of his duties
3. That he is entitled, by the laws of tire territory, state or country of

his appointment to the possession of the estate of the ward; or must pro
duce and file a certificate under the hand and seal of the clerk, judge, sur
rogate or other authorized officer of the court having jurisdiction in the
country of his residence, of the estates of persons under guardianship, or
of the highest court of such territory, state or country, that by the laws
of such country the applicant is entitled to the custody of the estate of
his ward without the appointment of any court.
Upon such application, unless good cause to the contrary be shown, the

judge of the probate court must make an order granting to such guardian
leave to take and remove the property of his ward to the territory, state
or place of his residence, which is authority to him to sue for and receive
the same in his own name, for the use and benefit of his ward.
§ 381. Effect ok order.] Such order is a discharge of the executor, ad

ministrator, local guardian, or other person in whose possession the
property may be at the time the order is made, on filing with the pro
bate court the receipt therefor of the foreign guardian of such absent
ward.

ARTICLE VI.—General and miscellaneous provisions.

§382. Complaint aoainst guardian.] Upon complaint made to him by
any guardian, ward, creditor, or other person interested in the estate, or
having a prospective interest therein as heir or otherwise, against anyone
suspected of having concealed, or conveyed away any of the money,
goods, or effects or an instrument in writing, belonging to the ward or to
his estate, the judge of the probate court may cite such suspected person to
appear before him, and may examine and proceed with him on such charge
in the manner provided by law with respect to persons suspected of, and
charged with, concealing or embezzling the effects of a decedent.
§ 383. Cause for removal.] When a guardian appointed either by the

testator or the probate court or judge, becomes insane or otherwise inca
pable of discharging his trust, or unsuitable therefor, or has wasted or
mismanaged the estate, or failed for thirty days to render an account or
make a return, the probate court may, upon such notice to the guardian
as the court may require, remove him and compel him to surrender the es
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tate of the ward to the person found to be lawfully entitled thereto.
Every guardian may resign when it appears proper to allow the same; and
upon the resignation or removal of a guardian, as herein "provided the
probate court may appoint another in the place of the guardian who has
resigned or has been removed.
§ 384. Events terminate guardianship.] The marriage of a minor ward

terminates the guardianship; and the guardian of an insane or other per
son may be discharged by the judge of the probate court when it appears
to him, on the application of the ward or otherwise, that the guardian
ship is no longer necessary.
§ 385. New bonds.] The judge of the probate court may require a new

bond to be given by a guardian whenever he deems it necessary, and may
discharge the existing sureties from further liability, after due notice given
as he may direct, when it shall appear that no injury can result therefrom
to those interested in the estate.
§ 386. Bonds preserved —actions upon.] Every bond given by a guard

ian must be filed and preserved in the office of the probate judge of the
county; and in case of a breach of a condition thereof, maybe prosecuted
for the use and benefit of the ward or of any person interested in the
estate.
§ 387. Within three years —disabilities.] No action can be maintained

against the sureties on any bond given by a guardian, unless it be com
menced within three years from the discharge or removal of the guardian;
but if at the time of such discharge the person entitled to bring such ac
tion is under any legal disability to sue, the action may be commenced at
any time within three years after such disability is removed.
§ 388. Recovery of estate sold.] No action for the recovery of any es

tate, sold by a guardian, can be maintained by the ward, or by any per
son claiming under him, unless it is commenced within three years next
after the termination of the guardianship, or when a legal disability to
jsue exists by reason of minority or otherwise, at the time when the'cause
of action accrues, within three years next after the removal thereof.
§ 389. More than one guardian.] The court in its discretion, whenever

necessary, may appoint more than one guardian of any person subject to

guardianship, who must give bond and be governed and liable in all re
spects as a sole guardian.
§ 390. Powers exercised by judge or court.] The power conferred upon

the probate judge in relation to guardians and wards may be exercised by
him at chambers or as the act of the probate court, when holding such:
and any order appointing a guardian must be entered as and become a
decree of the court. The provisions Of this title relative to the estates of
decedents, so far as they relate to the practice in the probate or the dis
trict courts, apply to proceedings under this chapter.
Approved, January 27, 1877.

I


	PROBATE CODE.
	TITLE I. PROCEEDINGS IN PROBATE COURTS.
	CHAPTER I. - JURISDICTION.
	CHAPTER II. - PROBATE OF WILLS.
	ARTICLE I. - PETITION, NOTICE AND PROOF.
	ARTICLE II. - CONTESTING PROBATE OF WILLS.
	ARTICLE III. - PROBATE OF FOREIGN WILLS.
	ARTICLE IV. - CONTESTING WILL AFTER PROBATE.
	ARTICLE V - PROBATE OF LOST OR DESTROYED WILL.
	ARTICLE VI. - PROBATE OF NUNCUPATIVE WILLS.

	CHAPTER III. - EXECUTORS AND ADMINISTRATORS, THEIR LETTERS, BONDS, REMOVALS AND SUSPENSIONS.
	ARTICLE I. - LETTERS TESTAMENTARY AND OF ADMINISTRATION
	ARTICLE II. - FORM OF LETTERS.
	ARTICLE III. - LETTERS OF ADMINISTRATION.
	ARTICLE IV. - PETITION AND CONTEST FOR LETTERS AND ACTION THEREON.
	ARTICLE V. - REVOCATION OF LETTERS AND PROCEEDINGS THEREFOR.
	ARTICLE VI. - OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS.
	ARTICLE VII. - SPECIAL ADMINISTRATORS, THEIR POWERS AND DUTIES.
	ARTICLE VIII. - WILLS FOUND AFTER LETTERS OF ADMINISTRATION GRANTED, AND MISCELLANEOUS PROVISIONS.
	ARTICLE IX. - REMOVALS AND SUSPENSIONS IN CERTAIN CASES.

	CHAPTER IV. - OF THE INVENTORY AND COLLECTION OF THE EFFECTS OF DECEDENTS.
	ARTICLE I. - INVENTORY, APPRAISEMENT AND POSSESSION OF ESTATE
	ARTICLE II. - EMBEZZLEMENT AND SURRENDER OF PROPERTY OF THE ESTATE.

	CHAPTER V. - OF THE HOMESTEAD, AND OF THE ALLOTMENT OF PERSONAL PROPERTY.
	CHAPTER VI. - OF CLAIMS AGAINST THE ESTATE.
	CHAPTER VII. - OF SALES AND CONVEYANCES OF PROPERTY OF DECEDENTS.
	ARTICLE I. - OF SALES IN GENERAL.
	ARTICLE II. - SALES OF PERSONAL PROPERTY.

	CHAPTER VIII. - OF THE POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS, AND OF THE MANAGEMENT OF ESTATES.
	CHAPTER IX. - OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRATORS IN CERTAIN CASES.
	CHAPTER X. - OF ACCOUNTS RENDERED BY EXECOTORS AND ADMINISTRATORS, AND OF THE PAYMENT OF DEBTS.
	ARTICLE I. - LIABILITIES AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS.
	ARTICLE II. - ACCOUNTING AND SETTLEMENT BY EXCECUTORS AND ADMINSITRATORS. 
	ARTICLE III. - THE PAYMENT OF DEBTS OF THE ESTATE.

	CHAPTER XI. - OF THE PARTITION, DISTRIBUTION, AND FINAL SETTLEMENT OF ESTATES.
	ARTICLE I. - PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLEMENT.
	ARTICLE II. - DISTRIBUTION AND FINAL SETTLEMENT.
	ARTICLE III. - DISTRIBUTION AND PARTITION.
	ARTICLE IV. - AGENTS FOR ABSENT PARTIES - DISCHARGE OF EXECUTOR OR ADMINISTRATOR.

	CHAPTER XII. - OF ORDERS, DECREES, PROCESS, MINUTES, RECORDS, TRIALS, AND APPEALS.
	ARTICLE I. - ORDERS, DECREES, PROCESS, MINUTES, RECORDS AND TRIALS.
	ARTICLE II. - OF APPEALS AND BONDS.

	CHAPTER XIV. - OF GUARDIAN AND WARD.
	ARTICLE I. - GUARDIANS OF MINORS.
	ARTICLE II. - GUARDIANS OF INSANE AND INCOMPETENT PERSONS.
	ARTICLE III. - THE POWERS AND DUTIES OF GUARDIANS.
	ARTICLE IV. - THE SALE OF PROPERTY AND DISPOSITION OF THE PROCEEDS.
	ARTICLE V. - NON-RESIDENT GUARDIANS AND WARDS.
	ARTICLE VI. - GENERAL AND MISCELLANEOUS PROVISIONS.






