





















































































































































ADMINISTRATORS. PROBATE CODE. 693

bounds, or description, so that the same can be easily distinguished,
unless two or more of the parties interested consent to have their shares
set out 50 as to be held by them in common and undivided.

§ 284. JOINT SHARES— PREFKRENCES—DIFFERENCE raip.]  When the real es.
tate cannot be divided without prejudice or inconvenience to the owners,
the probate court may assign the whole to one or more of the parties en-
titled to shares therein, who will accept it, always preferring the males to
the females, and among children preferring the elder to the younger. The
parties accepting the whole must pay to the other parties interested their
Just proportion of the true value thereof, or secure the same to their satis-
faction, or, in case of the minority of such party, then to the satisfaction
of his guardian, and the true value of the estate must be ascertained and
reported by the commissioners. When the commissioners appointed to
make partition are of the opinion that the real estate cannot be divided
without prejudice or inconvenience to the owners, they must so report to
court, and recommend that the whole be assigned as herein provided, and
must find and 1eport the true value of such real estate. On filing the re-
report of the commissioners, and on making or securing the payment as
before provided, the court, if it appears just and proper, must confirm
the report, and thereupon the assignment is complete, and the title to the
whole of such real estate vests in the person to whom the same is so as-
signed.

§ 2850. WHOLE TO ONE PARTY—EXCESS PAIDJ When any tract of land or
tenement is of greater value than any one’s share in the estate to be di-
vided, and cannot be divided without injury to the same, it may be set oft
by the commissioners appointed to make partition to any of the parties
who will accept it, giving preference as prescribed in the preceding section.
The party accepting must pay or secure to the others such sums as the
commissioners shall award to make the partition equal, and the commis-
sioners must make their award accordingly; but such partition must not
be established by the court until the sums awarded are paid to the parties
entitled to the same, or secured to their satisfaction.

§ 286. Sark oF wnorr.] When it appears to the court, from the com.-
missioners’ report that it cannot be otherwise fairly divided, and should
be sold, the court may order the sale of the whole or any part of the es-
1ate, real or personal, by the execator or administrator, or by a commis-
sion appointed for that purpose, and the proceeds distributed. The sale
must be conducted, reported and confirmed in the same manner and under
the same requirements as provided in article III, chapter VII of this title.

§ 287. Norice To ALL BEFORE PARTITION.] Before any partition is made,
or any estate divided, as provided in this chapter, notice must be given to
all persons interested in the partition, their guardians, agents, or attor-
neys, by the commissioners, of the time and place when and where they
shall proceed to make partition. The commissioners may take testimony,
order surveys, and take such other steps as may be necessary, to enable
them to form a judgment upon the matters before them.

§ 288. RErorT BY COMMISSIONERS — CONFIRMATION—RECORD.] The commis-
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b. Against or in favor of directing the petition, sale or conveyance of
real property.

6. Settling an account of an executor or administrator, or gnardian.

7. Refusing, allowing or directing the distribution or partition of an
estate, or any part thereof, or the payment of a debt, claim, legacy or dis-
tributive share; or,

8. From any other judgment, decree or order of the probate court, or
of the judge thereof, affecting a substantial right.

§ 313. Whmo mMay aveear.] Any party aggrieved may appeal as afore-
said, except where the decree or order of which he complains, was ren-
dered or made upon his default.

§ 314. Same.] A person interested in the estate or fund aﬂ‘ected by the
decree or order, who was not a party to the special proceeding in which
it was made, but who was entitled by law to be heard therein, upon his
application; or who has acquired, since the decree or order was made, a
right or interest which would have entitled him to be heard, if it had been
previously. acqunired; may also appeal as prescribed in this article. The
facts, which entitle such a person to appeal, must be shown by an affida-
vit, which must be filed with the notice of appeal.

§ 8315. Periop 1xn wimen arresL TAKEN.] An appeal by a party, or by a
person interested who was present at the hearing, must be taken within
ten days, and an appeal by a person interested, who was not a party and
not present at the hearing, within thirty days, from the date of the judg-
ment, decree, or order appealed from.

§ 316. Avrrear mow TakeN.] The appeal must be made:

1. Bv filing a written notice thereof with the judge of the probate court
stating the judgment,j decree, or order appealed from, or some specific
part thereof, and whether the appeal is on a question of law, or of faet,
or of both, and, if of law alone, the particular grounds upon which the
party intends to rely on his appeal; and,

2. By executing and filing, within the time limited in the preceding sec-
tion, such bond as is required in the following sections.

It shall not be necessary to notify or summon the appellee or respondent
to appear in the district court, but such respondent shall be taken and
held to have notice of such appeal in the same manner as he had notice
of the pendency of the proceedings in the probate court.

§ 317. Boxp—rEquisrres or.] The appeal bond shall be 4n such sum as
the judge of the probate court shall require and deem sufficient, with at
least two sufficient sureties to be approved by the judge, conditioned that
the appellant will prosecute his appeal with due diligence to a determina-
tion, and will abide, fulfill and perform whatever jndgment, decree or order
may be rendered against him in that proceeding by the district court, and
that he will pay all damages which the opposite party may sustain by
reason of such appeal, together with all costs that may be adjudged
against him.

§ 818. Stavy—errrer or arrear.] If the jundgment, decree or order ap-
pealed from be for, or direct, the payment of money, or the delivery of any
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