
CIVIL CODE. 

An A.ct to Provide a Civil Code for the Territory of Dakota. 

§ 1 .  Title of Code. Be -it enacted by th Legiilative A88embly of th
Territory of Dakota : This act shall be known as the Civil Code of the 
Territory of Dakota. 

Cal. 1. 
§ 2. Origin of law. Law is a rule of property and of conduct

prescribed by the sovereign power. 
§ 3. Expression of law. The will of the sovereign power is ex

pressed: 
1 .  By the organic act passed by congress, creating a temporary gov

ernment in this territory, and vesting the legislative power in the gov
ernor and a legislative assembly, and extending it to all rightful subjecui 
of legislation consistent with the constitution of the United States and 
that act. 

2 . By other statutes enacted by congress, or by th e  legislative assem-
bly. 

8. By the ordinances of other and subordinate legislative bodies.
§' 4. Common law divided. The common law is divided into:
1 .  Public law, or the law of nations.
2. Domestic or municipal law. ·
§ 5. Evidence of same. The evidence of the common law is

found in the decisions of the tribunals. 
§ 6. Codes exclude common law. In this territory there is

no common law in any case where the law is declared by the Codes. 
Cal . 5. 
Code Civil Proc. Dak. § 3. 
§ 7 .  Two classes civil rights. All original civil rights are

either: 
1 .  Rights of person; or, 
2. Rights of property.
§ 8 . Rights-how waived. Rights of property and of person

may be waived, surrendered, or lost by neglect, in the cases provided 
by law. 

§ 9 .  Code divisions. This Code has four general divisions:
1 .  The first relates to persons;

v.2-47 (787)
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2 . The second t.o property; 
3. The third t.o obligations ;
4 . The fourth contains general provisions relating to persons, prop

erty, and obligations. 
Cal . 1. 

DIVISION FI RST. 

PERSONS. 

PART I. 
II. 

III. 

Persons. 
Personal rights. 
Personal · relations. 

PART I .  

PERSONS. 

§ 10. :Minority defined. Minors are :
1 .  Males under twenty-one years of age.
2. Females under eighteen years of age.
The periods thus specified must be calculated from the first minut.e of

the day on which persons are horn, to the same minute of the correspond
ing day completing the period of minority . 

Cal. 25, 26. 
§ 1 1 .  Adults. All other persons are adults.
Cal . 27 .
§ 12.  Unborn child. A child conceived, but not born, is t.o be

deemed an existing person so far as may be necessary for its interests in 
the event of its subsequent birth. 

Cal. 29 . 
§ 13 .  Unsound mind. Persons of unsound mind, within the

meaning of this Code, are idiots, lunatics, and imbeciles. 
In re Will of Cole, 5 N. W. Rep. 346. 
§ 14.  Custody of minors. The custody of minors and persons

of unsound mind is regulated by part three of this division. 
Cal. 32. 
Guardian and ward. Secs. 117-139. 
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§ 15 .  Minors' disability. A minor cannot give a delegation of
power, nor, under the age of eighteen, make a contract relating to real 
property , or any interest therein, or relating to any personal property 
not in his immediate possession or control. 

Cal. 33. 
Wamllole v. Foote, 2 Dak. 1 ;  2 N. W. Rep. 239 ; Miller v. Smith, 2 N. W. 

Rep. 942. 
§ 16 .  Powers-conditional. A minor may make any other con

tract, than as above specified, in the same manner as an adult, subject 
only to his power of disaffirmance under the provisions of this title, and 
subject to the provisions of the titles on marriage, and on master and 
servant. 

Cal . 34. 
Mil ler v. Smith ,  2 N. W. Rep. 942. 
§ 17 .  Minors' contracts. In all cases other than those specified

in sections eighteen and nineteen, the contract of a minor, if made while 
he is under the age of eighteen, may be disaffirmed by the minor him
self, either before his majority or within one year's time aftenvards; or, 
in case of his death within that period, by his heirs or personal repre
sentatives ; and if the contract be made by the minor while he is over 
the age of eighteen , it may be disaffirmed in like manner upon restoring 
the consideration to the party from whom it was received, .or paying its 
equivalent, with interest. 

Cal . 35. 
Childs v. Dobbins, 7 N. W. Rep. 496 ; Holmes v. Rice, Id. 772 ; Green v. 

Wilding, 13 �- W. Rep. 761 ; Dawson v. Helmes, 14 N. W. Rep. 462 ; Irvine 
v. Irvine, 5 .Minn . (Gil . )  44 ; Cogley v. Cushman, 16 Minn. (Gil.) 397 .

§ 18 .  Necessaries of minor. A minor cannot disaffirm a con
tract, otherwise valid, to pay the reasonable value of things necessary 
for his support, or that of his family, entered into by him when not un
der the care of a parent or guardian able to provide for him or them. 

Cal. 36. 
§ 19 .  Statutory contracts. A minor cannot disaffirm an obli

gation , otherwise valid, entered into by him under the express authority 
or direction of a statute . 

Cal. 37. 
§ 20 . Idiots' powers. A person entirely without understanding

has no power to make a contract of any kind, but he is liable for the 
reasonable n1lue of things furnished to him necessary for hi::i support, or 
the support of his family . 

Cal . :38. 
Curtis v. Brownell, 3 N. W. Rep. 936. 
§ 2 1 .  Rescission. A conveyance or other contract of a person of

unsound mind, but not entirely without understanding, made before his 
incapacity has been judicially determined, is subject to rescission, as pro
vided in the chapter of rescission of this Code. 

Cal. 39. 
Sec. 965; Curtis v. Brownell, 3 N. W. Rep. 936. 
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§ 22. Incapacity determined. After his incapacity has bee�
judicially determined, a pei-son of unsound mind can make no convey
ance or other contract , nor delegate any power , nor waive any right, un
til his restoration to capacity is judicially determined. But, if actually 
restored to capacity ,  he may make a will , though his restoration is not. 
thus determined. 

Cal . 40. 
Secs. 346-349, p. 275 ; Curtis v. Brownell, 3 N. W. Rep. 936. 
§ 23 .  Minors' wrongs. A minor, or a person of unsound mind,

of whatever degree , is civilly liable for a wrong done by him , in like · 
manner as any other person . 

§ 24 . Damages. A minor, or person of unsound mind, cannot be
subjected to exemplary damages , unless at the time of the act he was 
capable of knowing that it was wrongful . 

Cal. 41. 
§ 25 . Rights of action. A minor may enforce his rights by civil

action , or other legul proceedings , in the same manner as a person of 
full age , except that a guardian must be appointed to conduct the same . . 

Cal . 42. 
Guardian ad litem. Code Civi l Proc. §§ 78-?0, pp . 18, 19. 
§ 26. Indian rights-disabilities. Indians resident within this·

territory have the same rights and duties as other persons, except that: . 
1 .  They cannot vote or hold office ; and that, 
2 .  They cannot grant, lease , o r  incumber Indian lands, except i n  the. 

cases provided by special laws . 

PART II. 

PERSONAL RIGHTS. 

§ 27 .  General personal rights. Besides the personal rights men
tioned or recognized in the Political Code , every person has , subject to 
the qualifications and restrictions provided by law, the right of protec
tion from bodily restraint or harm , from personal insult, from defama
tion , and from injury to his personal relations. 

Cal. 43. 
§ 28. Defamation. Defamation is effected by:
1 .  Libel ; or,
2. Slander.
Cal. 44.
§ 29 .  Libel defined. Libel is a false and unprivileged publica

tion by writing, printing, picture, effigy, or other fixed representation to 
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ihe eye,  which exposes any person to hatred, contempt, ridicule, or 
obloquy, or which causes him to be shunned or avoided, or which has 
a tendency to injure him in his occupation. 

Cal . 45. 
Platto v. Geilfuss, 2 N. W. Rep. 1135 ; Eviston v. Cramer, 3 N. W. Rep. 

392 ; Weiman v. Mabie, 8 N. W. Rep. 71 ; Ludwig v. Cramer, 10 N. W. Rep. 
81 ; Kimm v. Stekete, 12 N. W. Rep. 177 ; Miner v. Post & Tribune Co. 13 
N. W. Rep. 778 ; Call v. Larabee, 14 N. W. Rep. 237 ; Bays v. Hunt, Id. 785 ; 
Aldrich v. Press Printing Co. 9 Minn. (Gil.) 123 ; Simmons v. Holster, 13 
Minn . (Gil.) 249. 

§ 30. Slander. Slander is a false and unprivileg&l publication,
other than libel, which : 

1 .  Charges any person with crime, or with having been indicted, 
convicted, or punished for crime. 

2. Imputes in him the present existence of an infectious, contagious,
·or loathsome disease.

3 .  Tends directly to injure him in respect to his office, profession,
trade, or business, either by imputing to him general disqualifications
in those respects which the office or other occupation peculiarly re
quires , or by imputing something with reference to his office, profes
sion, ,trade, or business that has a natural tendency to lessen its profit.

4 .  Imputes to him impotence or want of chastity; or, 
5 .  Which, by natural consequences , causes actual damage . 

. Cal. 46. 
Dufresne v. Weise, 1 N. W. Rep. 59 ; Klewin v. Bauman, 10 N. W. Rep. 

:398 ; West v. Hanrahan, Id. 415 ; Geary v. Bennett, Id. 602 ; Campbell v. 
Campbell , 11 N. W. Rep. 456 ; Schmidt v. Witherick, 12 N. W. Rep. 448 ; St. 
Martin v. Desnoyer, 1 Minn. (Gil . )  131 .  

§ 31 .  Privileged communications. A privileged communica
tion is one made : 

1 .  In the proper discharge of an official duty. 
2. In any legislative or judicial proceeding, or in any other official

]>roceeding authorized by law. ' 

3 .  In a communication, without malice , to a  person interested therein, 
by one who is also interested ,  or by one who stands in such relation to 
the person interested as to afford a. reasonable ground for supposing. the 
motive for the communication innocent, or who is requested by the per
son interested to give the information. 

4 .  By a fair and true report, without malice , of a judicial , legislatfre ,  
or  other public official proceeding, or  of anything said in the course
thereof.

5 .  In the cases provided for in subdivisions three and four of this 
�ction, malice is not inferred from the communication or publication. 

Cal. 47. 
Weiman v. Mabie, 8 N. W. Rep. 71 ; Marks v. Baker, 9 N. W. Rep. 678 ; 

Ludwig v. Cramer, 10 N. W. Rep. 81 ; Hart v. Baxter, 10 N . . W. Rep. 198 ; 
Miner v. Post & Tribune Co. 13 N. W. Rep. 773 ; Quinn v. Scott, 22 Minn. 
456.
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§ 32.  Offenses against personal relation. The rights of per•
sonal relation forbid : 

1 .  The abduction of a husband from bis wife, or of a parent from 
bis child; 

2 .  The abduction or enticement of  a wife from her husband, of  a 
child from a parent, or from a guardian eutitled to its custody, or of a 
servaut from his master; 

3 . The seduction of a wife, daughter, orphan sister, or servant ; and ,  
4 .  Any injury to a servant which affects his ability to serve his 

master. 
Cal . 49. 
Huot v. Wise, 6 N. W. Rep. 425 ; .Johnson v. Disbrow, 10 N. W. Rep. 79;

Watson v. Watson, 14 N. W. Rep. 489. 
§ 33 . Force to protect. Any necessary force may be used to

protect from wrongful injury the person or property of one's self, or of a 
wife, husband, child, parent, or .other relative, or member of one's fam
ily, or of a ward, servant, master, or guest. 

Cal. 50. 

PART III. 

PERSONAL BELATIONS. 

TITLE I. 

MARRIAGE. 

CHAPTER I. 

TRE CONTRACT OF :HARRIAGE. 

ARTICLE !,-VALIDITY. 

§ 34. :Marriage contract defined. Marriage is a personal re
lation arising out of a civil contract, to which the consent of parties ca
pable of making it is necessary. Consent alone will not constitute mar• 
riage; it must be followed by a solemnimtion, or by a mutual assumption 
of marital rights, duties, or obligations. 

Cal . 55. 
Williams v. Williams, 1 N. W, Rep. 98.
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§ 35. Proof of. Consent to and subsequent consummation of mar
riage may be manifested in any form, and may be proved under the 
same general rules of evidence as facts in other cases. 

Cal. 57. 
§ 36. Lawful age. Any unmarried male of the age of eighteen

years or upwards, and any unmarried female of the age of fifteen years 
or upwards, and not otherwise disqualified, are capable of consenting to 
and consummating marriage. 

Cal. 56. 
§ 37. Present consent. The consent to a marriage must be to

one commencing instantly, and not to an agreement to marry afterwards. 

§ 38. Ince11tuous marriages. Marriages between parents and
children, ancestors and descendants of every degree, and between broth
ers and sisters of the half as well as the whole blood, and betweeQ un
cles and nieces, or aunts and nephews, and between cousins of the half 
as well as of the whole blood, are incestuous and void from the begin
ning, whether the relationship � legitimate or illegitimate. 

Cal. 59. 
§ 39. Voidable marriages. If either party to a. marriage be in

capable, from physical causes, of entering into the marriage state, or if 
the consent of either be obtained by fraud or force, the marriage is void
able. Every marriage of a step-father with. a step-daughter, or of a step
mother with a step-son, is illegal and void. 

Cal. 58. 
Varney v. Varney, 8 N. W. Rep. 739. 
§ 40. IDegal marriage. A subsequent marriage contracted by

any person during the life of a former husband or wife of such person, 
with any person other than such former husband or wife, is illegal and 
void from the beginning, unless: 

1. The former marriage has been annulled or dissoh-ed.
2. Unless such former husband or wife was absent and not known

to such person to be living for the space of five successive years imme
diately preceding such subsequent marriage, or was generally reputed 
and was believed by such person to be dead at the til:ne such subsequent 
marriage was contracted; in either of which cases the subsequent mar
riage is valid until it� nullity is adjudged by a competent tribunal. 

Cal. 61. 
Drummond v. Irish, 2 N. W. Rep. 622. 
§ 41. Pardon does not restore. No pardon granted after the

approval of this act, to any person sentenced to imprisonment for life in 
this territory, restores such person to the rights of any previous mar
riage, or to the guardianship of any issue of such marriage. 

§ 42. Indian marriage. Indians contracting marriage according
to the Indian custom, and cohabiting as husband and wife, are lawfully 
married. 
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§ 43. Other law does not apply. The provisions of other por
tions of this Code in relation to contracts, and the capacity of persons to 
enter into them, have no applica�ion to the contract of marriage. 

§ 44. Promise-limitations. A promise of marriage is subject
to the same rules as contracts in general, but neither party to a promise, 
or contract to marry, is bound hy a promise made in ignorance of the 
other's want of personal chastity; and either is released therefrom by 
und1a;;te conduct on the part of the other, unless both parties participate 
therein. All marriages contraete<l without ,this territory, which would 
be Yalid by the laws of the country in which the same were contracted, 
are ,·alirl in this territory. 

Cal. 62. 

§ 45. Solemnization. Marriage must be solenrnfaed, authenti
cated, and recorded as provi<le<l in this article; but non-compliance with 
its provisions does not invalidate any lawful marriage. It may be sol
emnized by either a justice of the supreme court, a judge of the probate 
court, or justice of the peace, a mayor, or by a minister of the gospel, 
or priest of any denomination; and in case of Indians by the peacemak
ers, their agents, or superintendent of Indian affairs. 

Cal. 68. 
§ 46. Form of declaration-record. No particular form for

the ceremony of marriage is rer1uired, but the parties must declare, in 
the presence of the person solemnizing the marriage, and of at least 
one witness, that they take each other as husband and wife. Persons 
married without the solemnization provided for in this and the preced
ing section must, for the purpose of authentication, jointly make written 
declaration of marriage substantially showing: 

1. The names, ages, and residence of the parties.
2. The fact of the marriage.
3. The time of the marriage.
4. That the marriage has not been solemnized.
If no record of the solemnization of a marriage heretofore contracted

be known to exist, the parties may join in a written declaration of such 
marriage, substantially showing: 

1. The names, ages, and resi<lences of the parties.
2. The fact of marriage.
3. That no record of such marriage is known to exist.
Such declaration must be subscribed by the parties, and attested by

at least three witnesses. Declarations of marriage must be acknowledged 
and rc>corded in like manner as grants of real property. And if either 
party to any marriage denies the same, or refuses to join in a declaration 
thereof, the other may proceed by action in the district court to have the 
validity of the marriage <letermined and declared. 

Cal. 71. 
§ 4 7. Prerequisiti.es of. The person solemnizing a µiarriage

must ascertain to his satisfaction: 
1. The identity of the parties;
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2. Their real and full names, and places of residence;
3. That they are of sufficient age to be capable of contracting mar

riage; and, 
4. The name 'and place of residence of the witness, or of two wit

nesses, if more than one is present. 
Cal. 72. 
§ 48. Record of same. The person solemnizing a marriage must

enter the facts ascertained py him, pursuant to the last section, and the 
date of the solemnimtion, in a book to be kept by him for that purpose. 

Cal. 73. 
§ 49. Celebrant's certificate. The person solemnizing a mar

riage must furnish to either party, on request, a certificate thereof, signed 
by hin1, specifying: 

1. The names and places of residence of the parties married;
2. That they were known to him, or were satisfactorily proved by the

oath of a person known to him, to be the persons described in such cer-' 
tificate; 

3. That he had ascertained that they were of sufficient age to contract
marriage; 

4. The name and place of residence of the attesting witness, or of two
witnesses; 

5. The time and place of such marriage; and,
6. That, after due inquiry made, there appeared to be no lawful im

pediment to such marriage. 
Cal. 74. 
§ 50. Begistry. The certificate mentioned in the last section may,

within six months after the marriage, be filed with the clerk of the city 
or town where the marriage was solemniZE;d, or where either of the par
ties reside, or the register of deeds of such county; and, when thus filed, 
must be entered in a book, to be provided by such officer, in the alpha
beticalorder of the name of each party, and in the order of time in which 
it is filed. 

Cal. 74. 
§ 51. Facts in registry. The entry required by the last section

must specify: 
1. The name and place of residence of each party;
2. The time and place of marriage;
3. The name and official station of the person signing the certificate;

and, 
4. The time when the certificate was filed.
Cal. 73.
§ 52. Proof and acknowledgment. If a certificate of mar

riage is signed by a minister or priest, there must be indorsed or annexed, 
before filing, a certificate of a magistrate, residing in the same county 
with the clerk, that the person by whom it is signed is personally known 
t.o such magistrate, and has acknowledged the execution of the certificate 
in his presence, or that the execution of the certificate by a minister 

745 
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or priest of some religious denomination bas been proved to the magis
trate by the oath of a person known to him, and who saw the certiticate 
executed. 

§ 53. Record evidence. A certificate or declaration of marriage,
or the entry thereof, made as above directed, or a copy of the certificate, 
or declaration, or entry, duly certified, is presumptive evidence of the 
fact of the marriage. 

§ 54 . Caus�s for annulling marriage. A marriage may be
annulled by an action in the district court to obtain a decree of nullity , 
for any of the following causes, existing at the time of the marriage : 

1. That the party in whose behalf it i!i sought to have the marriage
annulled was under the age of legal consent, and such marriage was con
tracted without th<i1 consent of his or her parents or guardian, or person 
having charge of him or her, unless, after attaining the age of .9onsent, 
such party for any time freely cohabited with the other as husband or wife. 

2. That the former husband or wife of either party was living, and
the marriage with such former husband or wife was then in force. 

3. That either party was of unsound mind, unless such party, after
coming to reason, freely cohabited with the other as hm;hand or wife . 

4. That the consent of either party was obtained by fraud, unless
such party afterwards, with full knowledge of the facts constituting the 
fraud, freely cohabited with the other as husband or wife. 

5 .  That the consent of either party was obtained by force, unless 
such party afterwards freely cohabited with the other as husband or wife. 

6. That either party was, at the time of the man-iage, ph)•sically in
capable of entering into the marriage state, and such incapacity continues 
and appears to he incurable . 

Every minister or magistrate who solemnizes any marriage, where 
either of the parties is known to him to be under the age of legal con
sent, and without the consent of his or her parent-; or guardian , or per
sons having charge of him or her, or where either of the parties is known 
to him to he of unsound mind, or any marriage to which, within his 
knowledge, any legal impediment exists, is guilty of a mi!5demeanor. 

Cal. 82. 
§ 55 .  Limitation on action. An action to obtain a decree of

nullity of marriage, for causes mentioned in the preceding �ction, must 
be commenced within the periods and by the parties as follows: 

1 .  For causes mentioned in subdivision one ; by the party to the 
marriage, who was married under the age of legal qmsent , within four 
years after arriving at the age of consent, or by a parent, guardian , or 
other person having charge of such nonaged male or female , at any 
time before such married minor has arrived at the :ige of legal consent . 

2. Fol" causes mentioned in subdivision two ; by either party <luring
the life of the other, or by such former husband or wife. 

3. For causes mentioned in subdivif,ion three ; b)' the party injured ,
or relative or guardian of the party of unsound mind, at any time before 
the death of either party. 
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4. For causes mentioned in subdivision four; ,  by the party injured,
within four years after the discovery of the facts constituting the fraud. 

5 .  For causes mentioned in subdivision five; by the injured party, 
within four years after the marriage. 

6. For causes mentioned in subdivision six ; by the injured party,
within four years after the marriage . 

Cal . 83. 
§ 56. Childre� legitimate. Where a marriage is annulled on

the ground that a former husband or wife was living, or on the ground 
of insanity , children begotten before the judgment are legitimate, and 
succeed to the estate of both parents. 

Cal. 84. 
§ 57 . Custody of. The court must award the custody of the

children of a marriage annulled on the ground of fraud or force to the 
innocent parent, and may also provide for their education and main
tenance out of the property of the guilty party. 

Cal. 85. 

§ 58. Eft'ect of judgment. A judgment of nullity of marriage
rendered i!! conclusive only as against the parties to the action and those 
claiming under them. 

Cal. 86. 

ARTICLE II . -DJ!'-SOLUTIO�. 

§ 59. Dissolved-how. �Iarriage is dissolved only :
1 .  By the d'tath of one of the parties; or , 
2 .  B y  the judgment of a court of competent jurisdiction decreeing a 

divorce of the parties. 
The effect of a judgment decreeing a divorce is to restore the parties to 

the state of unmarried persons. The district court in each county or 
subdivision has such jurisdiction in an action according to the Code of 
Civil Procedure. 

Cal. 90. 
Cook v. Cook, 14 N. W. Rep. 33. 
§ 60 . . Causes for divorce- deftnitions - restrlctions. Di-

vorces fnay be granted for any of the following causes : 
1 .  Adultery. 
2. Extreme cruelty.
3. Willful desertion.
4. Willful neglect.
5. Habitual intemperance.
6 .  Conviction for felonv . 
1 .  Adultery , as to its ciefinition as here used , i s  the voluntary sexual 

intercourse of a married person with a person other than the offender's 
husband or wife. 

2. Extreme cruelty is the infliction of grievous bodily injury or griev
ous mental suffering upon the other, by one party to the marriage. 

3 .  Willful desertion is the voluntary separation of one of the married 
parties from the other, with intent to desert. 
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Persistent refusal to have reasonable matrimonial intercourse as hus
band and wife, when health or physical condition does not make such 
refusal reasonably necessary, or the refusal of either party to dwell in 
the same house with the other party , when there is no just cause for 
such refusal, is desertion.

When one party is induced by the stratagem or fraud of the other
party to leave the family dwelling-place, or to be absent , aml during
such absence the offending party depa11s with intent to desert the other,
it is desertion by the party committing the stratagem or fraud , and not
by the other.

Departure or absence of one party from the family dwelling-place,
caused by cruelty, or by threats of bodily harm, from which danger
would be reasonably apprehended from the other, is not desertion by the
absent party , but it is desertion by the other party.

Separation by consent, with or without the understanding that one of
the parties will apply for a divorce, is not desertion.

Absence or separation, proper in itself, becomes desertion whene,·er
the intent to desert is fixed during such absence or separation.

Consent to a separation is a revocable act, and if one of the parties
afterwards, in good faith , seeks a reconciliation and restoration , but the
other refuses it , such refusal is desertion.

If one party deserts the other, · and,  before the expiration of the statu
tory period required to make the desertion a cause of divorce, returns
and offers, in good faith, to fulfill the marriage contract , and solicits
condonation, the desertion is cured. If the other party refuse such offer 
and condonation, the refusal shall be deemed and treated as desertion by 
such party, from the time of refusal.

The husband may choose any reasonable place or mode of living, and
if the wife does not conform thereto it is desertion.

If the place or mode of living selected by the husband is unreasonable
and grossly unfit, and the wife does not conform thereto, it is desertion
on the part of the husband from the time her reasonable objections are
made known to him.

4. WilU'ul neglect is the neglect of the husband to provide for his
wife the common necessaries of life , he ,having the ability to do•so;  or it
is the failure to do so by reason of idleness, profligacy, or dissipation.

5. Habitual intemperance is that degree of intemperance from the
use of intoxicating drinks which disqualifies the person a great portion
of the time from properly attending to business , or which would reason
ably inflict a course of great mental anguish upon the innocent party.

\Villful dese11ion , willful neglect , or habitual intemperance must con
tinue for one year before either is a ground for divorce. (.As amended, 
Sess. Lmt·s 1881 , c. 57.)

Cal. 92-107. 
Abarnlonment. Shafer v. Shafer, 6 N. W. Rep. 768 ; York v. Ferner, 13 

N.  W. Ilep. 6;30. 
Adultery. Pickett v. Pickett. 7 N. W. Hep. 144. 
Cruelty. Lopp v. Lopp. 5 N. l\7• Hep. 317 ; Wheeler v. Wheeler, Id. 689 ; Beyer 

v. Beyer, 6 N. W. Rep. 807 ; Harnett v. Harnett, 7 N. W. Rep. 394, and 13
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N. W. Rep.  408 ; Palmer v. Palmer, Id. 760 ; Holtboefer v. Holthoefer, 11 �. 
W. Rep .  150 ;  Whitmore v. Whitmore, 13 N. W. Rep. 800 ; Johnson v. John
son, 14 N. W. Rep. 670 ; Sackrider v. Sackrider, Id. 736.

Desertion. Beller v. Beller, 14 N. W. Rep. 696 ; Stoffer v. Stoffer. 15 �.  
W. Rep. 564. 

Intemperance. Wheeler v. Wheeler, 5 N. W. Rep. 689 ; Sesterhen v. Ses- ·
terben, 14 N. W. Rep. 333. 

Case not made out. Holmes v. Holmes, 7 N. W. Rep. 228 ; Rivers v. Riv
ers, 14 N. W. Rep. 774. 

Divorce obtained by fraud, void. True v. True, 6 Minn. (Gil.) 315. 

§ 61. Denial ofdivorce-causes-deflnitions. DiTorces must 
be denied upon showing: 

1 .  Connivance; or, 
2. Collusion; or,
3. Condonation; or,
4. Recrimination; or,
5. Limitation and lapse of time.
1 .  Connivance is the corrupt consent of one party to th e  c�mmission 

of the acts of the other, constituting the cause of divorce. Corrupt con
sent is manifested by passive permission, with intent to connive at or 
actively procure the commission of the acts complained of. 

2. Collusion is an agreement between husband and wife that one of
them shall commit, or appear to have committed, or to be represented 
in court as having committed, acts constituting a cause of divorce, for the 
purpose of enabling the other to obtain a divorce. 

3. Condonation is the conditional forgiveness of a matrimonial offense
constituting a cause of divorce. 

The following requirements are necessary to• condonation : 
1 .  A knowledge on the part of the condoner of the facts constituting 

the cause of divorce. 
2 . Reconciliation and remission of the offense by the injured party.
3. Restoration of the offending party to all marital rights.
Condonation implies a condition subsequent that the forgiving party

must be treated with conjugal kindness. Where the cause of divorc& 
consists of a course of offensive conduct, or arises in cases of cruelty 
from excessive acts of ill treatment which may, aggregately, constitute 
the offense, cohabition, or passive endurance, or conjugal kindness shall 
not be evidence of condonation of any of the acts constituting such cause, 
unless accompanied by an express agreement to condone. In such cases 
condonation can be made only after the cause of divorce has. been com
plete as to the acts complained of. A fraudulent concealment by th& 
condonee of facts constituting a different cause of divorce from the one 
condoned, and existing at the time of condonation, a.voids such condo
nation. Condonation is revoked and the original cause of divorce re
vived : 

1 .  When the condonee commits acts constituting a like or other cause 
of divorce ; or, 

2. When the condonee is guilty of great conjugal unkindness, not
amounting to a cause of divorce, but sufficiently habitual and gross to 
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show that the conditions of condonation had not been accepted in good 
· faith, or not fulfilled .

3 . Recn'ru.ination is showing by the defendant of any cause of di
vorce against the plaintiff in bar of the plaintiff's cause of divorce. 

, Condonation of a cause of divorce , shown in the answer as a r�rim
inatory defense , is a bar to such defense, unless the condonation be re
voked , as above provided, or two years have elapsed after the condona
tion and before the accruing or completion of the cause of divorce agai11St 
which the recrimination is shown. 

Cal. lll;-123. 

§ 62 .  Adultery by husband. When a divorce is granted for 
the adultery of the husband , the legitimacy of children of the marriage, 
begotten of the wife before the commencement of the action, is not af
fected. 

Cal . 144. 

§ 63 .  By wife-legitimacy. When a divorce is granted for the
adultery of the wife, the legitimacy of children begotten of her before 
the commission of the adultery is not affected ; but the legitimacy of 
other children of the wife may be determined by the court, upon the 
evidence in the case. In every such case all children begotten before 
the commencement of the action are to be presumed legitimate until the 
contrary is shown. 

Cal. 145. 

§ 64 . Guilty cannot marry. When a divorce is granted for
adultery , the innocent party may marry again during the life of the 
other; but the guilty party cannot marry any person, except the inno
cent party , until the death of the other. 

ARTICLE m.--OTHER CAUSES FOR DENYING DIVORCE. 

§ 65 .  Unreasonable lapse of time defined. A divorce must
be denied when there is an unreasonable lapse of time before the com
mencement of the action. Unreasonable lapse of time is such a delay 
in commencing the action as establishes the presumption that there has 
been connivance , collusion, or condonation of the offense , or full acqui
escence in the same, with intent to continue the marriage relation, not
with�tanding the commission of the offense set up as a ground of di
vorce . The presumption arising from lapse of time may be rebutted by 
showing reasonable grounds for the delay in commencing the action . 
(As amended, Sess. Laws 1881, c. 29 .)  

Cal. 124. 

§ 66 .  Only statutory limitations. There are no limitations of
time for commencing actions for divorce, except such as are contained 
in the foregoing section, sixty-five. 

Cal. 127 . 



CONTBAOT OF lrlABBIAGB. 751 

§ 67 . ·Term of residence. A divorce must not be granted un
less the plaintiff has, in good faith , been a resident of the territory ninety 
days next preceding the commencement of the action. 

Cal. 128. 

§ 68 . Presumption of domicile. In actions for divorce the
presumption of law that the domicile of the husband is the domicile of 
the wife, does not apply. After separation, each party may have a sep
arate domicile, depending for proof upon actual residence, and not upon 
legal presumptions. 

Cal. 129. 

§ 69. Affirmative proof required. No divorce can be granted
upon the default of the defendant, or upon the uncorroborated statement, 
admission, or testimony of the parties, or upon any statement or finding 
of fact made by a referee; but the court must, in addition to any state
ment or finding of the referee, require proof of the facts alleged, and 
such proof, if not taken before the court, must be upon written questions 
and answers. 

Cal. 130. 
ARTICLE IV.-GENERAL PROVISIONS . 

§ 70.  Maintenance. Though judgment of divorce is denied, the
court may, in an action for divorce, provide for the maintenance of a 
wife and her children, or any of them, by the husband . 

Cal. 1:36. 
McFarland v. :McFarland , 2 N. W. Rep. 269 ; Ross v. Ross, 10 N. W. Rep. 

193. 
§ 7 1 .  Alimony pending action. While an action for divorce

is pending, the court may, in its discretion, require the husband to pay, 
as alimony, any money nece:::sary to enable the wife to support herself 
or her chihlren, or to prosecute or defend the action. 

Cal . 137 . 
Mc-Farland v. l\lcFarland ,  2 .N. W. Rep. 269 ; Lopp v. Lopp, 5 N. W. Rep. 

317 ; Weld v. Weld, 8 N. W. Rep. HOU ; Hoss v. Ross, 10 .N. W. Rep. 193 ; 
Twing v. O' �Jeara. 13 N. W. Hep. 321 ; Harnes v. Barnes, Id. 441 ; Cummings 
v .  Cummings, 15 X. W. Rep. 4tii'>. 

§ 7 2 .  Custody of children. In an action for divorce the court
may , before or after judgment, give such direction for the custody , care, 
and education of the children of the marriage as may seem necessary or 
prop\'r, an<l may ht any time vacate or motlify the same. 

Cal. 138. 
Kleiu v. Klein, 11 N. W. Rep. 367 ; Green v. Green, 3 N. W. Rep. 429. 

§ 73 . Support. Where a divorce is granted for an offense of the
hushand, the court may compel him to provide for the maintenance of 
the children of the marriage, and to make such suitable allowance to the 
wife for her support during her life , or for a shorter period, as the court 
may deem just, having regard to the circumstances of the parties re-



759 CIVIL CODB. 

spectively; and the court may, from time to time, modify its orders in 
these respects. 

Cal. 139. 
Weld v. Weld. 8 N. W. Rep. 900. 
§ 7 4. Security - separate estate -homestead. The court

may require the husband to give reasonable security for providing main
tenance or making any payments required un�er the provisions of this. 
chapter, and may enforce the same by the appointment of a receiver, or 
by any other remedy applicable to the case. But when the wife has a 
separate estate sufficient to give her a proper support, the court, in its 
discretion, may withhold any allowance to her out of the separate prop
erty of the husband. The court, in rendering a decree of divorce, may 
assign the homestead of the innocent party, either absolutely or for a. 
limited period, according to the facts of the case, and in consonance with 
the law relating to homesteads. The disposition of the homestead by 
the court, and all orders and decrees touching the alimony and mainte
nance of the wife, and for the custody, education, and support of the 
children , as above provided, are subject to revision on appeal in all par
ticulars, including those which are stated to be in the discretion of the 
court. 

Cal. 140. 

CHAPI'ER III. 

HUSBAND AND WIFE. 

§ 75. Mutual relations. Husband andwife contract towards each
other obligations of mutual respect, fidelity, and support. 

Cal. 155. 
§ 76. Head of family. The husband is the head of the family.

He may choose any reasonable place or mode of living, and the wife 
must conform thereto. 

Cal. 156. 
§ 77 .  Duty to support. The husband must support himself

and his wife out of his ·property or by his labor. The wife must sup
port the husband, when he has not deserted her, out of her separate 
property when he has no separate property, and he is unable, from in
firmity, to support himself. 

Cal. 176. 
Spaun v. Mercer, 1 N. W. Rep. 245;  Flynn v. Messenger, 9 N. W. Rep. 

759 ; Israel v. Silsbee, 15 N. W. Rep. 144. 
§ 78 .  Separate property-dwelling. Except as mentioned in

section seventy-seven, neither husband nor wife has any interest in the 
property of the other, but neither can be ex.eluded from the other's 
dwelling. 

Cal. 157. 
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§ 79. Contracts. Either husband or wife may enter into any en
gagement or transaction with the other, or with any other person, re
specting property, which either might, if unmarried, subject, in transac
tions between themselves, to the general rules which control the actions 
of persons occupying confidential relations with each other, as defined 
by the title on trusts. 

Cal. 158. 
Schuler v. Sav. & L. Soc. 1 Pac. Rep .  481 ; Reed v. Buys, 6 N. W. Rep. I ll. 
§ 80. Cannot alter relations. A husband and wife cannot, by

any contract with each other, alter their legal relations, except as to prop
erty, and except that they may agree, in writing, to an immediate sep
aration, and may make pro,ision for the support of either of them and 
of their children during such separation. 

�- U� 
Schuler v. Sav. & L. Soc. 1 Pac. Rep. 48L 
§ 81. Separation. The mutual consent of the parties is a suffi

cient consideration for such an agreement as is mentioned in the last sec
tion. 

Cal. 160. 
§ 82. Joint tenants - wife's conveyance. A husband and .

wife may hold real or personal property together as joint tenants, or ten
ants in common. The wife may, without the consent of her husband , 
convey her separate property. A full and complete inventory of the 
separate personal property of the wife may be made out and signed by 
her, acknowledged or proved in the manner provided by law for the ac
knowledgment or proof of a grant of real property by an unmarried 
woman, and recorded in the office of the register of deeds of the county 
or subdivision in which the parties reside. The filing of the inventory 
in the register's office is notice and prima Ja.ci£ evidence of the title of the 
wife. 

Cal. 161. 
Hassfeldt v. Dill, 10 N. W. Rep. 781.
§ 8:J. Separate and mutual rights. Neither husband nor wife,

as such, is answerable for the acts of the other. 
2. The earnings of the wife are not liable for the debts of the husband ,

and the earnings and accumulations of the wife, and of her minor chil
dren living with her, or in her custody, while she is living separate from 
her husband, are the separate property of the wife. 

3. The separate property of the husband is not liable for the debts of
the wife contracted before the marriage. 

4. The separate property of the wife is not liable for the debts of her
husband, but is liable for her own debts, contracted before or after mar
riage. 

5 .  No estate is allowed the husband as tenant by curtesy, upon the 
death of his wife, nor is any estate in dower allotted to the wife upon the 
death of her husband. 

Cal. 168, 170, 171, 173. 
v.2-48
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Dayton v. Walsh, 2 N. W. Rep. 65 ; Newcomb v. Andrews, Id .  672 ; Far
rar v. Emery, 3 N. W. Rep. 50 ; Russel v. Long, Id. 75 ;  Barnum v. Young, 
4 N. W. Rep. 1054 ; Wright v. Hood, 5 N. W. Rep. 488 ; Hamilton v. Light
ner, Id. 603 ; Holmes v .  Bronson, 6 N. W. Rep. 89 ; Krouskop v. Shontz, t:S N. 
W. Rep. 241 ; Cam v. Royer, Id . 629 ; Hassfeldt v. Dill, 10 N. W. Hep. 781 ;
Deck v. Smith, 1 1  N. W. Rep. 852 ; Houghton v. Milburn, 12 N. W. Rep. 23 ;
Benson v. Morg-,m, 14 N. W. Rep. 705 ; Israel v. Silsbee, 15 N. W. Rep. 144 ;
Spellman v. Davis, 1d. 336.

§ 84 . Wife's necessaries. If the husband neglect to make ade
quate provision for the support of his wife, except in the cases mentioned 
in the next section , any other person may, in good faith, supply her 
with articles necessary for her support, and recover the reasonable value 
thereof from the husband. 

Cal . 174. 

§ 8,5 .  Abandonment-Beparation. A husband abandoned by
his '"ife is not liable for her support until she offers to return, unless she 
was justified by his misconduct in abandoning him; nor is he liable 
for her support when she is living separate from him, by agreement, un
less such support is stipulated in the agreement. 

Cal . 175.  
•§ 85a. When husband and wife may sell or incumber property.

In case the husband or wife ab:mdons the other and removes from the terri
tory, and is absent therefrom for one year, without providing for the main
tenance and support of his or her family, or is sentenced to imprisonment either
in the county jail or territorial penitentiary for the period of one year or more,
the district court of the county or judicial subdivision where the husband or
wife so abandoned or not imprisoned resides, may, on application by affidavit
of such husband or wife, setting forth fully the facts, supported by sttch other
testimony a.'i the court may deem necessary, authorize him or her to manage,
control, sell, or incumber the property of the said husband or wife for the
support and maintenance of the family, and for the purpose of paying debts
contritcted prior to such abaudonment or imprisonment. Notice of such pro
ceedings shall be given the opposite party, and shall be served as summons
are served in ordinary actions . (Sess. Laws 1883 , c. 68, § 1 . )

• §  85b. Contracts made to be binding on both, etc. All contracts,
sales, or incumbrnnces made by either hrnilJand or wife by virtue of the power
..:ontemplatf'd and granted by order of the court, as provided in the plecediug
section , shall be binding on both ,  and during such absence or imprisonment
the person acting under such power may sue and be sued thereon, and for all
acts done the property of both shall be liable, and execution may be levied
or attachment issued thereon according to statute. X o snit or proceeding
shall ahate or be in anywise affected hy the return or release of the person
confined , but he or she may be permitted to prosecute or defend jointly with
the other. (Id. § 2.)

*� :;;;e. When order of court may be set aside. The husband or
w i l e  affected by the proceedings contemplated in the two preceding sections
may have the order 01· decree of the court set aside or annulled by amdavit of
such party, settin� forth fully the facts , and supported by such other testi
mony as the court shall deem proper. X otice of such proceedings to set a.'lide
and annul such order must be giYen the person in whose favor the same was
granted , and shall be served as summons are serYed in ordinary actions.
The setting aside of such decree 01· order shall in nowise affect any act done
thereunder. (id. § 3.)  
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TITLE II. 

PARENT AND CHILD. 

CHAPTER I. By birth. 
II. By adoption.

CHAPTER I. 

CHILDREN BY BIRTH. 

§ 86 . Legitimacy presumed. All children bom in wedlock are
presumed to be legitimate. 

Cal. 193. 
State of Iowa v. Romaine, 11 N. W. Rep. 121. 
§ Si . Definitions. All children of a woman who has been mar

ried , born within ten months after the dissolution of the marriage, a.re 
presumed to be legitimate children of that marriage. A child born be
fore wedlock becomes legitimate by the subsequent marriage of its par
ents. 

Cal . 194. 
§ 88. Disputed legitimacy. The presumption of legitimacy can

be disputed only by the husband or wife, or the descendant of one or both 
of them . Illegitimacy, in such case, may be proved like any other fact. 

Cal. 195. 
§ 89. Both parents support children. The parent entitled

to the custody of a child must give him support and education suitable 
to hi;; ci rcumstances. If the support and education which the father of 
a legitimate child is able to give are inadequate, the mother must assist 
him to the extent of her ability . 

Cal. 196. 
§ 90 . Title to custody-father. The father of a legitimate

unmarried minor child is entitled to its custody, services ,  and earnings ; 
but he cannot transfer such custody or services to any other person, ex
cept the mother, without her written consent, unless she has deserted 
him, or is living separate from him by agreement . If the father be dead, 
or be unable or refuse to take the custody, or has abandoned his family, 
the mother is entitled thereto. 

Cal. 197. 
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§ 91. Of illegitimate child. The mother of an illegitimate un
married minor is entitled to its custody, services, and earnings. 

Cal. 200. 

§ 92 . Court may direct. The district court may direct an al
lowance to be made to a  parent of a child,  out of its property, for its, past 
or future support and education, on such conditions as may be proper, 
whenever such direction is for its benefit. 

Cal. 201. 
§ 93 . Property control. The parent, as such1 has no control

over the property of the child. 
Cal. 202. 
§ 94 . Parental abuse. The abuse of parental authority is the

subject of judicial cognizance in a civil action in the district court, brought 
by the child, or by its relative within the third degree, or by the officers 
of the poor where the child resides ; and , when the abuse is established, 
the child may be freed from the dominion of the parent, and the duty 
of support and education enforced. 

Cal. 203. 
§ 95. Parent's power ceases. The authority of a parent ceases :
1. Upon the appointment by a court of a guardian of the person of

the child; 
2. Upon the marriage of the child; or,
3 .  Upon its attaining majority.
Cal. 204.
§ 96. Public action for support of child. If a parent charge-

able with the support of a child , dies , leaving it chargeable upon the 
township or county , and leaving an estate sufficient for its support, the 
officers of the poor , in the name of the township or county, respect
ively, may claim provision for its support from the parent's estate by civil 
action, and for this purpose may have the same remedies as any cred
itors against that estate, and against the heirs, devisees, and next of kin 
of the parent. 

Cal. 205. 
§ 97.  Support of poor. It is the duty of the father, the mother,

and the children of any poor person who is unable to maintain himself 
by work, to maintain such person to the extent of their ability. The 
promise of an adult child to pay for necessaries previously furnished to 
such parent is binding. 

Cal. 206. 
§ 98. Neglect of child. If a parent neglects to provide articles

necessary for his child who is under his charge, according to his circum
stances, a third person may in good faith supply such necessaries, and 
recover the reasonable value thereof from the parent. 

Cal. 207. 
Tyler v. Arnold, 11 N. W. Rep. 387. 
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§ 99. Parent, when not liable. A parent is not bound to com
pensate the other parent, or a relative, for the voluntary support of his 
child without an agreement for compensation, nor to compensate a 
stranger for the support of a child who has abandoned the parent with
out just cause. 

Cal. 208. 

§ 100. Support of step-children. A husband is not bound to
maintain his wife's children by a former husband; but if he receives them 
into his family and supports them, it is presumed that he does so as a 
parent, and, where such is the case, they are not liable to him for their 
support, nor he to them for their services. 

Cal. 209. 
§ 101. After majority. Where a child, after attaining majority,

continues to serve and to be supported by the parent, neither party is 
-entitled to compensation in the absence of an agreement therefor. 

Cal. 210. 
Wilson v. Wilson, 2 N. W. Rep. 615 ; Coe v. Wager, 3 N. W.  Rep. 248 ; 

Byrnes v. Clark, 14 N. W. Rep. 815 ; In re Dickerson's Estate, Id. 691. 
§ 102. Child's earnings. The parent, whether solvent or insolv

-ent, may relinquish to the child the right of controlling him and receiv
ing his earnings. Abandonment by the parent is presumptive evidence 
of such relinquishment. 

Cal. 211. 
Wambold v. Vick, 7 N. W. Rep. 438. 

§ 103. Wages paid. The wages of a minor employed in senice
may be paid to him or her until the parent or guardian entitled thereto 
gives the employer notice that he claims such wages. 

Cal. 212. 

§ 104. Change residence. A parent entitled to the custody of a
child has a right to change his residence, subject to the power of the dis
trict court to restrain a removal which would prejudice the rights or wel-
fare of the child. 

Cal. 213. 

§ 105. Non-liability. Neither parent nor child is answerable, as
such, for the act of the other. 

§ 106. Father's and mother's custody. The husband and
wife, as such, has no rights superior to those of the wife and mother, in 
regard to the care, custody, education, and control of the children of the 
marriage, while such husband and wife live separate and apart from each 
other ; and when they so live in a state of separation without being di
vorced, the district court or judge thereof, upon application of either, 
may grant a writ of /uwe,as cory>U8 to inquire into the custody of any minor 
unmarried · child of the marriage, and may award the custody of such 
chi]d to either for such time and under such regulations as the case may 
require. The decision of the court or judge must be guided by the rules 
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prescribed in section one hundred and twenty-seven, under the title of
"guardian and ward. 11 

Cal. 198. 
Seas. 90, 72. 

CHAPTER II. 

ADOPTION. 

§ 107 . Minor adopted. Any minor child may be adopted by
any adult person, in the cases and subject to the rules prescribed in this 
chapter. 

Cal. 221 . 

§ 108 . Relative age limited. The person adopting a child must
be at least ten years older than the person adopted. 

Cal. 222. 

§ 109 . Married persons limited. A married man , not lawfully
separated from his wife, cannot adopt a child without the consent of his 
wife, nor can a married woman not thus separated from her husband, 
without his consent, prO\ided the husl,and or wife not consenting is 
capable of giving such consent. 

Cal . 223. 

§ 1 10 .  Consent of parent. A legitimate child cannot be adopted
without the consent of its parents, if lfring, nor an illegitimate child 
without the consent of its mother, if living , except that consent is not 
necessary from a father or mother deprived of civil rights, or adjudged 
guilty of adultery, or of cruelty , and for either cause divorced , or ad
judged to be an habitual drunkard, or who has been judicially deprived 
of the custody of the child on account of cruelty or neglect. 

Cal. 224. 

§ 1 1 1 .  Of child. The consent of a child, if over the age of twelve
years, is necessary to its adoption . 

Cal. 225. 

§ 112 .  Probate approval. The person adopting a child , and the
child adopted, and the other persons whose consent is necessary , must 
appear before the probate judge of the county where the person adopting 
resides , and the necessary consent must thereupon be signed, and an 
agreement be executed by the person adopting to the effect that the child 
shall be adopted and treated in all respects as his own lawful child should 
be treated. 

Cal . 226. 

§ 1 1 3 .  Separate examination. The probate judge must exam
ine all persons appearing before him pursuant to the last section , each 
separately , and if satisfied that the interests of the child will be pro
moted by the adoption, he must make an order declaring that the child 
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shall thenceforth be regarded and treated in all respects as the child of 
the person adopting. 

Cal. 227 . 

§ 1 14 .  Change of nalfle. A child, when adopted, may take the
family name of the person adopting. After adoption, the two shall sus
tain towards each other the legal relation of parent and child , and have 
all the rights and be subject to all the duties of that relation. 

Cal. 228. 
The term "child" includes adopted child . Sec. 2103 ; Tyler v. Reynolds , 

4 N. W. Rep. 902 ; Gill v. Sullivan, 7 N. W. Rep. 586 ; Hole v. Robbins, 10 
N. W. Rep. 617 ; in re Sunderland , 13 N. W. Rep. 655. 

§ 1 15 .  Parents relieved. The parents of an adopted child are,
from the time of the adoption, relieved of all parental duties towards, 
and of all responsibility for, the child so adopted, and have no right 
over it. 

Cal. 229. 
Bonnett v. Bonnett, 16 N. W. Rep. 91. 

§ 1 16 .  IDegitimate child. The father of an illegitimate child ,
by puhlidy acknowledging it as his own, receiving it as such , with the 
conf'cnt of his wife,  if he is married, into his family, and otherwise 
treating it as if it were a legitimate child, thereby adopts it as such ; , 
and such child is thereupon deemed, for all purposes , legit,imate from 
the time of its birth. The foregoing provisions of this chapter do not 
apply to such an adoption. 

Cal . 230. 

TITLE III. 

GUARDIAN AND W .ARD. 

§ 1 1 7 .  Guardian defined. A guardian is a person appointed to
take care of the person or property of another. 

Cal. 236. 

§ 1 18 .  Ward. The person over whom, or over whose property, a
guardian is appointed, is called his ward. 

Cal . 237. 

§ 1 1 9 .  Guardians classed. Guardians are either:
1 .  General; or,
2. Special.
Cal. 238.

§ 1 20 .  General. A general guardian is a guardian of the person,
or of all the property of the ward within this territory , or of both . 

Cal. 289. 
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§ 121 . Special. Every other is a special guardian.
Cal . 240. 
§ 122 .  How and by whom appointed. A guardian of the

person or estate, or of both, of a child born, or likely to be born, may 
be appointed by will or by deed, to take effect upon the death of the 
parent appointing. 

1 .  If the child be legitimate , by the father-, with the written consent 
of the mother ; or by either parent, if the other be dead or incapable of 
COllSl:!llt .  

2 . If the child be illegitimate, by the mother.
Cal. 2-U. 
§ 1 23 .  Power. No person , whether a parent or otherwise, ha.c, any

power, as guardian of property , except by appointment as hereinafter 
prov i1le<l . 

Cal. 242. 
§ 124 .  Probate jurisdiction. A guardian of the person or prop

erty , or both, of a person residing in this territory , who is a minor or of 
unsound mind , may be appointed in all cases , other than those named 
in section one hundred and twenty-two, by the probate court, as pro
vided in the Probate Code. 

Cal. 2-13. 
For appointment and adminstration of guardian , see Prob. Code Dak. §§ 

333-381. 
§ 1 2::5 . Of unsound mind. A guardian of the property, within

this territory , of a person not residing therein, who is a minor, or of un
sound mind,  may be appointed by the probate court. 

Cal . 2-14. 
§ 1 26 .  Exclusive contro�. In all cases the court making the ap

pointment of a guardian has exclusive jurisdiction to control him. 
Cal . 245. 
§ 127 .  Rules governing section. In awarding the custody of

a minor, or in appointing a general guardili.n, the court or judge is to be 
guided by the following considerations : 

1 .  By what appears to be for the best interest of the child in respect 
to its temporal , and its mental and moral welfare ; and if the child be 
of a sufficient age to form an intelligent preference, the court or judge 
may consider that preference in determining the question. 

2 . As between parents adversely claiming the custody or  guardian
ship,  neither parent is entitled to it as of right, but, other things being 
equal, if the child be of tender years , it should be given t-0 the mother; 
if it be of an age to require education and preparation for fahor or busi
ness , then to the father. 

3. Of two persons equally entitled to the custody in other respects,
preference is to he given as follows : 

1 . To a parent.
2 . To  one who was indicated by the wishes of  a deceased parent.
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3. To one who already stands in the position of a .trustee of a fund
to be applied to the child's support. 

4. To a relative.
Cal. 246. 

§ 1 28. Guardian's power. A guardian appoint.ed by a court
has power over the person and property of the ward, unless otherwise 
ordered. 

Cal . i47. 

§ 129. Of the person. A guardian of the person is charged with
the custody of the ward, and must look to his support, health, and edu
cation. He may fix the residence of the ward at any place within the 
territory, but not elsewhere, without permission of the court. 

Cal. 248. 

§ 130. Of the property. A gua;rdian of the property must keep
safely the property of his ward. He must not permit any unnecessary 
waste or destruction of the real property , nor make any sale of such 
property without the order of the probate court, but must, so far as it 
is in his power, maintain the same, with its buildings and appurte
nances, out of the income or other property of the estate, and deliver it 
to the ward, at the close of his guardianship,  in as good condition as 
he received it. 

Cal. 249. 

§ 131. Relation defined. The relation of guardian and ward is
ronfidential, and- is subject to the provisions of the title on trusts. 

Cal. 250. 

§ 132. Court control. In the management and disposition of
the person or property committed to him, a guardian may be regulated 
and controlled by the court. 

Cal. 251. 

§ 133. Joint guardians. On the death of one, or two, or more
joint guardians, the power continues to the survivor until a further ap
pointment is made by the cou,:t. 

Cal. 252. 

§ 134. Removal-causes. A guardian may be removed by the
probate court for any of the following causes : 

1 . For abuse of his trust;
2. For continued failure to perform its duties;
3. For incapacity to perform its duties; 
4 . For gross immorality ; 
5 . For having an interest adverse to the faithful performance of his 

duties; 
6. For removal from the territory;
7 . In the case of guardian of the property, for insolvency; or, 
8. When it is no longer proper that the ward should be under guard

ianship. 
Cal. 253. 

76 1 
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§ 135. Parental appointee superseded. The power of a
guardian appointed by a parent is superseded: 

1 . By his removal, as provided in section one hundred and thirty-
four;  

2. By the solemnired marriage of the ward; or,
3. By the war:,d's attaining majority.
Cal. 254.
§ 136.  Court appointee. The power of a guardian appoint.ed by

a court is suspended only : 
l . By or<lcr of the court; or,
2. If the appointment was made solely because of the ward's minor

ity, by his obtaining majority ; or, 
3. The guardianship over the person of the ward by the marriage of

the ward. 
Cal. 255. 
§ 13i. · Ward's maJority. After a ward has come to his major

ity he may settle accounts with his guardian, and giw him a release, 
which is valid if obtained fairly and without undue influence. 

Cal. 256. 
§ 138. Limitation of discharge. A guardian appointed by a

court is not entitled to his discharge until one year after the ward's ma
jority . 

Cal. 257. 
§ 139. Asylum for unsound mind. A person of unsound

mind may be placed in an asylum for such persons upon the or<ler of 
the probate court of the county in which he resides, as follows : 

1. The court must be satisfied, by the oath of two reputable physi
cians, that such person is of unsound mind, and unfit to be at large. 

2. Before granting the order the judge must examine the person him
self, or, if that is impracticable, cause him to 'be examined by an impar
tial person, duly sworn for that purpose. 

3. After the order is granted, the person alleged to be of unsound
mind, his or her husband or wife, or relative to the third degree, may 
appeal to the district court, and demand therein an in,,estigation before 
a jury, which must be substantially, in all respects, conducted as under 
an inquisition of lunacy. 

Cal. 258. 
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TITLE IV. 

MASTER A...�D SERVANT. 

§ 140. Apprenticeship authorized. Male minors and unmar
ried females under the age of eighteen years, with the consent of the 
persons or officers hereinafter mentioned, may bind themselves, by a 
writing called an indenture, as fully as if they were of age, to serve as 
clerks, apprentices, or servants in a particular ",alling, until majority, 
(except in the case of females, who cannot bind themselves further than 
until the ege of eighteen,) or for any shorter time. 

Cal. 264. 
Spice1· v. Earl, 1 N. W. Rep. 923. 

§ 141. Consent-by whom. Consent to an indenture of ap
prenticeship must be given by certificate at the end thereof, or in<lorsed 
thereon, signed: 

1. By the father and mother of the apprentice;
2. If the father lacks capacity to consent, or has abandoned or neg

lected to provide for the family, or is dea<l, and no testamentary guard
ian or executor has been appointed by him, with power un<ler the will 
to bring up the child to a calling, and a certificate of such fact is in
dorsed on the indenture by a justice of the peace of the county, then by 
the mother; 

3. If the father is dead, and such guardian or executor has been ap
pointed by him, then by such guardian or executor; 

4. If the mother is dead, or lacks capacity to consent, then by the
father; 

5. If there is no parent of capacity to consent, and no such executor,
then by the guardian; or, 

6. If there is no such parent, executor, or guardian, then by the
officers of the poor of the town or county, or by any two justices of the 
peace of the county, or by the probate judge. 

Cal. 265, 266. 

§ 142. Liability. A parent, executor, or guardian, consenting to
an indenture, is not liable for a breach thereof by the apprentice, unless 
the indenture or consent expresses an intention to bind him therefor. 

§ 143. Poor may be bound. Any child who is chargeable, or
whose parents are chargeable, to a county or city poor-house, or who is 
in such poor-house, may be bound to service until attaining twenty-one 
years, or, if a female, until attaining eighteen years, by the proper offi
cers of the poor, as provided in this title; but such binding by said offi
cers must be with the consent, in writing, of the justice of the peace of 
,the county or city. 

Cal 268. 
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§ 144. Indian child. No child ofan Indian woman can be bound,
under this title, except in the presence and with the consent of a justice 
of the peace; and his certificate of consent must be filed with the probate 
judge of the county where the indenture is executed. 

§ 145. Age stated. In every indenture of apprenticeship the age
of the apprentice must be stated, and such statement is presumptive evi
dence thereof; and before an officer executes an indenture, or consents 
thereto, he must inform himself of the age of the apprentice. 

Cal. 270. 
§ 146. Consideration. If there is any pecuniary consideration

for an indenture of apprenticeship on either part, it must be stated 
therein. 

Cal. 271. 
§ 147. Education required. The indenture shall also contain an

agreement on the part of the person to whom such child shall be bound, 
that he will cause such child to be instructed to read and write, and to 
be �ught the general rules of arithmetic, or, in lieu thereof, that he will 
send such child to school three months of each year of the period of in
denture; and that he will give him a new Bible at the expiration of his 
term of service. 

Cal. 272. 
§ 148. Filing counterpart. Every officer executing an indenture

of apprenticeship must file a counterpart thereof with the probate judge 
of the county in which he is an officer. 

Cal. 273. 
§ 149. Immigrant minor. An immigrant minor may bind him

self to service until he attains majority, or for a shorter term, in such 
manner as may be prescribed by the law of the county in which the 
contract is made. If the indenture is made for the purpose of enabling 
him to pay his passage to this country, it may be for the term of one 
year, although such term extends beyond his majority; but in no case 
for a longer term. 

Cal. 274. 
§ 150. Acknowledgment. Every indenture under section one

hundred and forty-nine must be duly acknowledged by the minor on a 
private examination before a probate judge or a justice of the peace; and 
a certificate of the acknowledgment, showing that the same was made 
freely, must be,indorsed upon the contract. 

Cal. 275. 
§ 151. Assignment allowed. The master, under an indenture

specified in section one hundred and forty-nine, may assign it, by writing 
indorsed thereon, and with the approval, also indorsed, of a magistrate 
mentioned in section one hundred and fifty. 

§ 152. Indenture void, etc. No indenture or contract for the
service of an apprentice is binding upon him unless made as hereinbefore 
prescribed. 
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§ 153. Overseers of poor. The county overseer of the poor,
and the overseers of the poor of cities and towns, must see that every 
apprentice or other servant in their respective counties, cities, or towns 
is properly treated, and that the terms of the contract are fulfilled in his 
favor; and it is their duty to redress any grievance of such persons in 
the manner prescribed by law. 

§ 154. Penalty upon absent apprentice. If an apprentice,
for whose instruction the master receives no pecuniacyt compensation, 
willfully absents himself from service without leave, he may be com
pelled to serve double the time of such absence, unless he makes satis
faction for the injury; but such additional term of service cannot extend 
more than three years beyond the original term. 

§ 155. Free vocation. No person may accept from an appren
tice or servant an agreement, oath, or promise not to exercise his voca
tion in any particular place; nor may any person exact from an appren
tice or servant any consideration for exercising his vocation in any place 
after his term of service has expired. 

§ 156. Penalty for restraint. Any consideration exacted con
trary to the last section may be recovered back, with interest, and every 
person accepting such agreement, or exacting such consideration, is 
liable to the apprentice or servant in a penalty of one hundred dollars. 

§ 157. Deceased master. The executors or administrators Qf the
master of any apprentice bound by officets of the poor, may assign the 
indenture, with the written consent of the apprentice, acknowledged be
fore a justice of the peace. 

§ 158. Consent to assignment. If an apprentice refuses con
sent to an assignment under the last section, the probate or district 
court may authorize such assignment without his consent, upon appli
cation, after fourteen days' notice to the apprentice, or to his parents or 
guardian, if he has any in the county. 
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DIVISION SECOND. 

PART I. 
II. 

III. 

IV. 

PROPERTY. 

Property in general. 
Real, or immovable property. 
Personal, or movable property. 
Acquisition of property. 

PART I . 

. PROPERTY IN GENERAL. 

TITLE I. 

II. 

III. 

Nature of property. 
Ownership. 
General definitions. 

TITLE I. 

NATURE OF PROPERTY. 

§ 159. Ownership defined. The ownership of a thing is the
right of one or more persons to possess and use it to the exclusion of oth
ers. In this Code, the thing of which there may be ownership is called 
property. 

Cal. 654. 

§ 160. What may be owned. There may be ownership of all
inanimate things which are capable of appropriation, or of manual de
livery; of all domestic animals; of all obligations; of such products of 
labor or skill as the composition of an author, the good-will of a busi
ness, trade-marks and signs, and of rights created or granted by statute. 

Cal. 655. 

Grow v. Seligman, 11 N. w. Rep. 404. 
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§ 161. Wild animals. Animals, wild by nature, are the subjects
of ownership while living only when on the land of the person claiming 
them, or when tamed, or taken and held,in possession, or disabled and 
immediately pursued. 

Cal. 656. 
§ 162. Property classed. Property is either:
1. Real or immovable; or,
2. Personal or movable.
Cal. 657.'
§ 163. Real defined. Real or immovable property consists of:
1. Land.
2. That which is affixed to land.
3. That which is incidental or appurtenant to land.
4. That which is immovable by law.
Cal. 658. 
Lyle v. �aimer, 3 N. W. Rep. 921; Walton v. Wray, 6 N. _W. Rep. 742. 
§ 164. Land defined. Land is the solid material of the earth,

whatever may be the ingredients of which it is composed, whether soil, 
rock, or other substance. 

Cal. 659. 
§ 165. Fixtures. A thing is deemed to be affixed to land when

it is attached to it by root5, as in the case of trees, vines, or shrubs; or 
imbedded in it, as in the case of walls; or permanently resting upon it, 
as in the case of buildings; or permanently attached to what is thus per
manent, as by means of cement, plaster, nails, bolts, or screws. 

Cal. 660. 
Ferris v. Quimby, 12 N. W. Rep. 9; Lyle v. Palmer, 3 N. W. Rep. 921; 

Corcoran v. Webster, 6 N. W. Rep. 513; Coman v. Thompson, 10 N. W. Rep. 
62; Ingersoll v. Barnes, Id. 127; Hecht v. Dettman, Id. 241; Stillman v. 
Flenniken, Id. 842. 

§ 166. Appurtenances. A thing is deemed to be incidental or
appurtenant to land, when it is by right used with the land for its ben
efit, as in the case of a ·way, or water-course, or of a passage for light, 
air, or heat, from or across the land of another. Sluice-boxes, flumes, 
hose, pipes, ratlway tracks, cars, blacksmith shops, mills, and all other 
machinery or tools used in working or developing a mine, are to be deemed 
affixed to the mine. 

Cal. 662. 
§ 167. Personal property defined. Every kind of property

that is not real is personal. 
Cal. 663. 
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CHAPTER I. 

OWNERS. 

§ 168. Ownership-limitation. The legislative assembly can
pa.ss no law interfering with the primary disposal of the soil. All prop
erty in this territory has an owner, whether that owner is the United 
States or the territory, and the property public; or the owner an indi
vidual, and the property private. The territory may also hold property 
as a private proprietor. 

Cal. 669. 
King v. Ware, 4 N. W. Rep. 858. 

§ 169.  Land below high-water mark. The ownership of land
below ordinary high-water mark, and of land below the water of a nav
igable lake or stream, is regulated by the laws of the United States, or 
by such •laws as, under authority thereof, the legislative assembly may 
enact. The territory is the owner of all property lawfully appropriated 
or dedicated to its own use; and of all property of which there is no other 
owner. 

Cal. 670. 
§ 170. Who may convey. Any person, whether citizen or alien,

may take, hold, and dispose of property, real or personal, within this 
territory. 

Cal. 671. 

CHAPTER II. 

MODIFICATIONS OF OWNERSHIP, 

ARTICLE 1,-INTERESTS IN PROPERTY. 

§ 171 .  Ownership classed. The ownership of property is either:
1 .  Absolute; or,
2. Qualified.
Cal. 678.
§ 172. Absolute. The ownership of property is absolute when a

single person has the absolute dominion over it, and may use it or dis
pose of it according to his pleasure, subject only to general laws. 

Cal. 679. 
§ 173. QuaWled. The ownership of property is qualified:
1 .  When it i s  shared with one or more persons;
2. When the time of enjoyment is deferred or limited; or,
3. When the use is restricted.
Cal. 680.
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§ 17 4. Sole ownership. The ownership of property by a single
person is designated as a sole or several ownership. 

Cal . 681. 

§ 175 . Ownership of property. The ownership of property by 
several persons is either : 

1. Of joint interests;
2. Of partnership interests; or,
3. Of interests in common.
Cal. 682.

§ 176. Joint tenancy. A joint interest is one owned by seveml
persons in equal shares, by a title created by a single will or transfor, 
when expressly declared in the will or transfer to be a joint tenancy, or 
when granted or devised to executors or trustees as joint tenants. 

Cal. 683. 
§ 177. Partnership. A partnership interest is one owned by sev

eral persons, in partnership, for partnership purposes. 
Cal. 684. 

I 
§ 178.  Common tenancy. An interest in common is one owned

by �veral persons not in joint ownership or partnership. 
Cal. 685. 

§ 179. De:flnition. Every interest created in favor of several per
sons in their own right is an interest in common, unless acquired by 
them in partnership, for partnership purposes, or unless declared in its 
cren.tion to be a joint interest, as provided in section one hundred and 
seventy-six. 

Cal. 686. 
§ 180. Commencement and duration. In respect to the time

of enjoyment, an interest in property is either: 
1. Present or future; and,
2. Perpetual or limited.
Cal. 688.

§ 181.  Present. A present interest entitles the owner to the im
mediate possession of the property. 

Cal. 689. 
§ 182. Future. A future interest entitles the owner to the posses

sion of the property only at a future period. 
Cal. 690. 

§ 183. Perpetual. A perpetual interest has a duration equal to 
that of the property. 

Cal. 691. 

§ 184. Limited. A limited interest has a duration less than that
of the property. 

Cal. 692. 
v.2-49
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§ 185. Future estates classed. A future interest is either: 
1 .  Vested; or,
2. Contingent.
Cal. 693.
§ 186 .  When they vest. · A future interest is vested when there

is a person in being who would have a right, defeasible or indefeasible, 
to the immediate possession of the property, upon the ceasing of the in
termediate or precedent interest. 

Cal. 694. 
§ 187 . How contingent. A future interest is contingent while 

the person in whom, or the event upon which, it is limited to take effect, 
remains uncertain. 

Cal. 695. 
§ 188.  Alternative contingencies. Two or more future inter

ests may be created to take effect in the alternative, so that if the first in 
order failc, to vest, the next in succession shall be substituted for it, and 
take effect accordingly. 

Cal. 696. 
§ 189 .  Not void. A future interest is not void merely because of 

the improbability of the contingency on which it is limited to take 
effect. 

Cal. 697. 
§ 190. Posthumous heir. When a future interest is limited to

successors, heirs , issue, or children, posthumous children are entitled to 
take in the same manner as if living at the death of their parent. 

Cal. 698. 
§ 1 91 .  Future estates pass. Future interests pass by succes

sion , will , and transfer, in the same manner as present interests. 
Cal. 699. 
§ 192 .  Possibilities. A mere possibility, such as the expectancy of

an heir-apparent, is not to be deemed an interest of any kind. 
Cal. 700, 
§ 193 .  Estates of realty. In respect to real or immovable

property , the interests mentioned in this chapter are denominated estates, 
and are specially named and classified in part two of this dhision. 

Cal. 701. 
§ l\J4 . Applies to personal, only. The names and classifica

tion of interests in real property have only such application to interests 
in personal property as is in this division of the Code expressly pro
vided . 

Cal. 702. 
• § 195 .  Future interest limited. No future. interest in property

is recognized by the law, except such as is defined in this division of 
the Code. 

Cal. 703. 
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ARTICLE ll.-CONDITION OF OWNERSHIP. 

§ 196. Conditions defined. The time when the enjoyment of
property is to begin or end may be determined by computation, or be 
made to depend on events. In the latt-Alr case the enjoyment is said to 
be upon condition. 

Cal. 707. 
§ 197. Classed. Conditions are precedent or subsequent. The

former fix the beginning, the latter the ending of the right. 
Cal. 708. 
Barrie v. Smith, 10 N. W. Rep. 168 ; Mills v. Evansville Seminary, 15 N. 

W. Rep. 133.
§ 198. lliegal conditions void. If a condition precedent re

quires the performance of an act wrong of itself, the instrument containing 
it is so far void, and the right cannot exist. If it requires the per
formance of an act not wrong of itself, but otherwise unlawful, the in
strument takes effect, and the oondition is void. 

Cal. 709. 
§ 199 .  :Marriage limitations. Conditions impoRing restraints

upon marriage, except upon the marriage of a minor, or of the widow of 
the person by whom the condition is imposed, are void; but this does 
not affect limitations where the intent was not te forbid marriage, but 
only to give the use until marriage. 

Cal. 710. 
§ 200. Restraint on alienation. Conditions restraining aliena

tion, when repugnant to the interest created, are void. 
Cal. 711. 

ARTICLE m.-RESTRAINTS UPON ALm::iATION. 

§ 201. Extent of legal limit. The absolute power of alienation
cannot be suspended, by any limitation or condition whatever, for a longer 
period than during the continuance of the lives of persons in being at 
the creation of the limitation or condition, except in the single case men
tioned in section two hundred and twenty-nine. 

Cal. 715. 
§ 202. Future limitation void. Every future interest is void

in its creation , which, by any possibility, may suspend the absolute 
power of alienation for a longer period than is prescribed in this chapter. 
Such power ofalienation is suspended when there are no persons in being 
by whom an absolute interest in possession can be conveyed. 

Cal. 716. 
§ 203 . Leases limited. No lease or grant of agricultural land for

a longer period than ten years, in which shall be reserved any rent or 
service of any kind, shall be valid. No lease or grant of any town or 
city lot, for a longer period than twenty years, in which shall be reserved 
any rent or service of any kind, shall be valid. 

Cal. 717. 
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ARTICLE IV .-ACCIDlULATIONB. 

§ 204. Income future interest. Dispositions of the income oi
property to accrue and to be received at any time subsequent to the exe
cution of the instrument creating such disposition, are governed by the 
rules prescribed in this title in relation to future interests. 

Cal. 722. 
§ 205 . mega]. accumulation. All directions for the accumula

tion of the income of property, except such as are allowed by this title, 
are void. 

Cal. 723. 
§ 206. Income, how directed. An accumulation of the income

of property, for the benefit of one or more persons, may be directed by 
any will or transfer in writing, sufficient to pass the property out of which 
the fund is to arise, as follows: 

1. If such accumulation is directed to commence on the creation of
the interest out of which the income is to arise, it must be made for the 
b enefit of one or more minors then in being, and terminate at the expi
ration of their minority; or ,  

2. If such accumulation is directed to commence at any time subse
quent to the creation of the interest out of which the income is to arise, 
it must commence within the time in this title permitted for the vesting 
of future interests, and during the minority of the beneficiaries, and ter
minate at the expiration of such minority. 

Cal. 724. 
§ 207 . Void beyond minority. If, in either of the cases men

tioned in the last section, the direction for an accumulation is for a 
longer term than during the minority of the beneficiaries, the direction 
only, whether separable or not from other provisions of the instrument, 
is void as respects the time beyond such minority. 

Cal. 725. 
§ 208 . Probate power. When a minor, for whose b enefit an accu

mulation has been directed, is destitute of other sufficient means of sup
port and education, the probate court, upon application, may direct a 
suitable sum to be applied thereto, of the fund. 

Cal. 726. 

CHAPTER III. 

RIGHTS OF OWNERS. 

§ 209. Own includes gain. The owner of a thing owns a.lso all
its products and accessions. 

Cal. 782. 
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§ 210. Undirected income. When, in consequence of a valid
limitation of future interest, there is a suspension of the power of alien
ation or of the ownership, during the continuation of which the income 
is undisposed of, and no valid direction for its accumulation is given, 
such income belongs to the persons presumptively entitled to the next 
eventual interest. 

Cal. 733. 

CHAPTER IV. 

TEIWINA.TlON OF OWNERSHIP. 

§ 211. Succession defeats contingency. A future interest,
depending on the contingency of the death of any person without suc
cessors, heirs, issue, or children, is defeated by the birth of a posthu
mous child of such person capable of taking by succession. 

Cal. 739. 
§ 212. · Future interest defeated. A future interest may be

defeated in any manner, or by any act or means, which the party creat
ing such interest provided for or authorized in the creation thereof; nor 
is a future interest, thus liable to be defeated, to be on that ground ad-
judged void in its creation. 

Cal. 740. 
§ 213 .  When not. No future interest can be defeated or barred

by any alienation or other act of the owner of the intermediate or preced
ent interest, nor by any destruction of such precedent interest by for
feiture, surrender, merger, or otherwise, except as provided by the next 
section, or where a forfeiture is imposed by statute 88 a penalty for the 
violation thereof. 

Cal. 741. 
§ 214. Same. No future interest, valid in its creation, is defeated

by the determination of the precedent interest before the happening of 
the contingency on which the future interest is limited to tak& effect; 
but should such contingency afterwards happen, the future interest takes 
effect in the same manner and to the same extent 88 if the precedent in
terest had continued to the same period. 

Cal. 742. 
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TITLE III. 

GENERAL DEFINITION. 

§ 215 .  Income includes. The income of property, as the term
is used in this part of the Code, includes the  rents and profits of real 
property, the interest of money, dividends upon stock, and other prod
uce of personal property. 

Cal. 748. 
,§ 216 . What creates limitation. The delivery of the grant, 

where a limitation, condition, or future interest is created by grant, and 
the death of the testator, where it is created by will, is to be deemed the 
time of the creation of the limitation, condition, or interest, within the 
meaning of this part of the Code. 

Cal. 749. 
Seo. 744 ; Otto v. Doty, 15 N. W. Rep .  578 ; Rood v. Hovey, Id. 525. 

PART II. 

REAi, OR IMMOVABLE PROPERTY. 

TrrLE I. General provisions. 
II. Estates in real property.

III. Rights and obligations of owners.
IV. Uses and trusts.
V. Powers.

TITLE I. 

GENERAL PROVISIONS. 

§ 217.  Law governing. Real property within this territory is
governed by the law of this territory, except where the title is in the 
United States. 

Cal. 755. 
Contracts affecting personal property interpreted. Secs. 359, 937 ; Green 

v. Cross, 10 N. W. Rep. 459.
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TITLE II. 

ESTATES IN REAL PROPERTY. 

CHAPTER I. Estates in general. 
II. Termination of estat.es.

III. Servitudes.

CHAPTER I. 

ESTATES IN GENERAL. 
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§ 218.  Duration classed. Estates in real property, in respect to
the duration of their enjoyment, are either : 

1 .  Estates of inheritance, or perpetual estates; 
2 .  Estates for life; 
3 . Estates for years; or,
4. Estates at will.
Cal. 761.
§ 219.  Fee defined. Every [estate] state of inheritance is a fee,

and every such estate, when not defeasible or conditional, is a fee-simple 
or an absolute fee. 

§ 220. Estates tail are fees. Estates tail are abolished, and
every estate which would be at common law adjudged to be a fee tail, is 
a fee-simple, and if no valid remainder is limited thereon, is a fee-simple 
absolute. 

Cal . 763. 
§ 221 . Limitation of. Where a remainder in fee is limited upon

any estate, which would by the common law be adjudged a fee tail, 
such remainder is valid as a contingent limitation upon a fee, and vests 
in possession on the death of the first taker without issue living at the 
time of his death. 

Cal. 764. 
§ 222. Freehold defined. Estates of inheritance and for life are

called estates of freehold; estates for years are chattels real ; and estates 
· at will are chattel interests, but are not liable ·as such to sale on execution.

Cal. 765. 
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§ 223 . Same. An estate during the life of a third person, whether
limited to heirs or otherwise, is a freehold. 

Cal. 766. 

§ 224. Future, how limited. A future estate may be limited
by the act of the party to commence in possession at a future day, either 
without the intervention of a precedent estate, or on the termination, by 
lapse of time or otherwise, of a precedent estate, created at the same time. 

Cal. 767 . 

§ 22,j .  Reversion defined. A reversion is the residue of an es
tate left, by operation of law, in the �rantor or his successors, or in the 
successors of a testator, commencing in possession on the determination 
of a particular estate granted or devised. 

Cal . 768. 

§ 226. Remainder. When a ·future estate, other than a reversion,
is dependent on a precedent estate, it may be called a remainder, and 
may be created and transferred by that name. 

Cal. 769. 

§ 227. Suspension. The absolute ownership of a term of years
cannot be suspended for a longer period than the absolute power of alien
ation can be suspended in respect to a fee. 

Cal . 770. 

§ 228. Further defined. The suspension of all power to alienate
the subject of a trust, other than a power to exchange it for other prop
erty to be held upon the same trust, or to sell it and reinvest the pro-
ceeds, to be held upon the same trust, is a suspension of the power of
alienation within the meaning of section two hundred and one.

Cal. 771. 

§ 229. Remainder in fee. A contingent remainder in fee may
be created on a prior remainder in fee, to t.ake effect in the event that 
the persons to whom the first remainder is limited die under the age of 
twenty-one years, or upon any other contingency by which the estate of 
such persons may b e  determined, before they attain majority. 

Cal. 772. 

§ 230.  Same on other estates. Subject to the rules of this title,
and of part one of this division, a freehold estate, as well as a chattel 
real, may be created to commence at a future day ; an estate for life may 
be cre>atcd in a term of years, and a remainder limited thereon; a re
mainder of a freehold or chattel real, either contingent or vested, may be 
created, expectant on the determination of a term of years; and a fee 
may be limited on a fee, upon a contingency, which, if it should occur, 
must happen within the period prescribed in this title. 

Cal .  773. 

§ 231. Subsequent life estates void. Successive estates for
life cannot be l imited, except to persons in being at the creation thereof; 
and all life estates subsequent to those of persons in being are void; 
and upon the death of those persons, the remainder, if valid in its crea-
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1ion, takes effect in the same manner as if no other life estate had been 
created. 

Cal . 774. 

§ 232. Remainder on successive lives. No remainder can be
created upon successive estates for life,  provided for in the preceding 
section, unless such remainder is in fee; nor can a remainder be created 
upon such estate in a term for years, unless it is for the whole residue 
of such term. 

Cal. 775. 

§ 233. On term void, unless. A contingent remainder cannot
be created on a _term of years, unless the nature of the contingency on 
which it is limited is such that the remainder must vest in interest dur
ing the continµance or at the termination of lives in being at the crea
tion of such remainder. 

Cal. 776. 

§ 234. To persons in being. No estate for life can be limited
as a remainder on a term of years, except to a person in being at the 
creation of such estate. 

Cal. 777. 

§ 235. Conditional limitation. A remainder may be limited on
a contingency which, in case it should happen, will operate to abridge 
or determine the precedent estate; and every such remainder is to be 
deemed a conditional limitation. 

Cal. 778. 

§ 236. To heirs of body. When a remainder is limited to the
heirs, or heirs of the body, of a person to whom a life estate in the same 
property is given, the persons who, on the termination of the life est9-te, 
are the successors or heirs of the body of the owner for life, are entitled 
to take by virtue of the remainder so limited to them, and not as mere 
successors of the owner for life. 

Cal. 779. 

§ 237. On death of first taker. When a remainder, on an es
tate for life or for years, is not limited on a contingency defeating or 
avoiding such pr!lcedent estate, it is to be deemed intended to take ef
fect only on the death of the first taker, or the expiration, by lapse of 
time, of such term of years. 

Cal. 780. 

§ 238. Unexecuted power. A general or special power of ap
pointment does not prevent the vesting of a future estate, limited to take 
effect in case such power is not executed. 

Cal. 781. 
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CHAPTER II. 

TERMINATION OF ESTATES. 

§ 239 .  Of estate at will. A tenancy or other estate at will, how
ever created, may be terminated by the landlord's giving notice to the 
tenant, in the manner prescribed by the next section, to remove from 
the premises within a period specified in the notice of not less than one 
month. 

Cal. 789. 
Kellogg v. Groves, 5 N. W. Rep. 517 ;  Engels v. Mitchell, 14 N. W. Rep. 

510; Lindley v. Hart, Id. 682. 
§ 240 .  Notice served. The notice prescribed by the last section

must be in writing, and must be served by delivering the same to the 
t.enant or to some person of discretion residing on the premises, or if 
neither can, with reasonable diligence, be found, the notice may be sen·ed 
by affixing it on a conspicuous part of the premises, where it may be 
conveniently read. 

§ 241. Subsequent action. After the notice prescribed by sec
tions two hundred and thirty-nine and two hundred and forty has been 
served in the manner therein directed, and the period specified by such 
notice has expired, but not before, the landlord may re-enter, or proceed 
according to law to recover possession. 

Cal . 790. 
§ 242. Three days' notice. Whenever the right of re-entry is 

given to a grantor or lessor, in any grant or lease, or otherwise, such re
entry may be made at any time after the right has accrued, upon three 
days' previous writt.en notice of intention to re-enter, served in the mode 
prescribed by section two hundred and forty. 

Cal. 791. 
Kellogg v. Groves, 5 N. W. Rep. 517; Catlin v. Wright, 14 N. W. Rep. 

530; Steinhauser v. Kuhn, 15 N. W. Rep. 513. 
§ 243 . Without notice. An action for the possession of real prop

erty leased or granted, with a right of re-entry, may be maintained at 
any time after the right to re-enter has accrued, without the notice pre
scribed in section two hundred and forty-two. 

Cal. 798. 
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CHAPTER III. 

8ERVITUDES. 

779 

§ 244. Easements attached to other lands. The following 
land burdens, or servitudes upon land, may be attached to other land as 
incidents or appurtenances, and are then called easelllents: 

1. The right of pasture.
2. The right of fishing.
3. The right of taking game.
4. The right of way.
5 .  The right of taking water, wood, minerals, and other things. 
6. The right of transacting business upon land.
7. The right of conducting lawful sports upon land.
8. The right of receiving air, light, or heat from or over, or discharg

ing the same upon or over, land. 
9. The right of receiving water from or discharging the same upon

land. 
10. The right of flooding land.
11. The right of having water flow without diminution or disturb-

ance of any kind. 
Water rights, *§ 527. 
12. The right of using a wall as a party wall.
13. The right of receiving more than natural support from adjacent

land, or things affixed thereto. 
14. The right of having the whole of a division fence maintained by

a coterminous owner. 
15. The right of having public conveyances stopped, or of stopping

the same on land. 
16. The right of a seat in church.
17. The rigJ:it of burial.
Cal. 801. 
Graham v. Hartnett, 7 N. W. Rep. 280 ; Conklin v. Boyd, 9 N. W. Rep. 

134 ; Goodrich v. Brown, 13 N. W. Rep. 309 ; City of Waterloo v. Union Mill 
Co. Id. 438 ; McGowan v. Myers, 14 N. W. Rep. 788 ; Tapert v. Railway Co. 
15 N. W. Rep. 450. 

§ 245. Others not attached. The following land burdens or
servitudes upon land may be granted and held, though not attached to 
land: 

1 .  The right to pasture, and of fishing and takin g  game. 
2. The right of a seat in church.
3. The right of burial.
4. The right of taking rents and tolls.
5. The right of way.
6. The right of taking water, wood, minerals, or other things.
Cal. 802. 
Smith v. Cooley, 2 Pac. Rep. 881 ; O'Connor v. Ry. Co. 10 N. W. Rep. 263. 
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§ 246. Dominant tenement. The land to which an easement
is attached is called the dominant tenement ; the land upon which a bur
den or servitude is laid is called the servient tenement. 

Cal. 803. 
Smith v.  Cooley, 2 Pac. Rep. 881 . 

§ 24 7. Who can create. A servitude can be created only by one
who has a vested estate in the servient tenement. 

Cal. 804. 
Smith v. Cooley, 2 Pac. Rep. 881 ; Graham v. Hartnett, 7 N. W. Rep. 280 ; 

O'Connor v. Ry. Co. IO N. W. Rep. 263 ; Goodrlch v. Brown, 13 N. W. Rep. 309. · 

§ 248 . Who not hold. A servitude thereon cannot be held by
the owner of the servient tenement. 

Cal. 805. 
Smith v. Cooley, 2 Pac. Rep. 881 .  

§ 24  9 .  Extent of. The extent of a servitude is determined by  the
terms of the grant, or the nature of the enjoyment by which it was ac
quired. 

Cal . 806. 
Smith v. Cooley, 2 Pac. Rep. 881. 

§ 250 . Partition of. In case of partition of the dominant tene
ment, the burden must be apportioned, according to the division of the 
dominant tenement, but not in such a way as to increase the burden 
upon the servient tenement. 

Cal. 807 . 

§ 251 . Right of future owner. The owner of a future estate 
in a dominant tenement may use easements attached thereto, for the pur
pose of viewing waste, demanding rent, or removing an obstruction to 
the enjoyment of such easements, although such tenement is occupied by 
a tenant. 

Cal . 808. 
Jarstadt v. Smith , 8 N. W. Rep. 29. 

§ 252. Right of Action. The owner of any estate in a dominant
tenement, or the occupant of such tenement, may maintain an action for 
the enforcement of an easement attached thereto. 

Cal . 809. 
Day v. Walden, 10 N. W. Rep. 26. 

§ 253 . Same. The owner in fee of a sen-ient tenement may main
tain an action for the possession of the land against any one unlawfully 
possessed thereof, though a servitude exists thereon in fa.vor of the 
public . 

Cal . 810. 

§ 254. Extinguishment. A servitude is extinguished :
1 .  By the vesting of the right to the servitude and the right to the

servient tenement in the same person ; 
2 .  By the destmetion of the :aen·ient tmement; 
3. By the performance of any act upon either tenement, by the
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owner of the servitude, or with his assent, which is incompatible with its 
nature or exercise; or, 

4. Wben the servitude was acquired by enjQyment, by disuse thereof,
by the owner of the servitude for the period prescribed for acquiring title 
by enjoyment. 

Cal. 811. 
Day v. Walden, 10 N. W. Rep. 26 ; Wilder v. City of St. Paul, 12 Minn. 

192, (Gil. 116.) 

TITLE Ill. 

RIGHTS AND OBLIGATIONS OF OWNERS. 

CHAPTER 1. 

RIGHTl::I OF OWNERS. 

ARTICLE I. Incidents of ownership. 
IT. Boundaries. 

ARTICLE I,-INCIDENTS OF OWNERSHIP. 

§ 255. Land includes water. The owner of the land owns
water standing thereon, or :flowing over or under its surface, but not 
forming a definite stream. Water running in a definite stream, formed 
by nature over or under the surface, may be used by him as long as it 
remains there; but he may not prevent the :aatural flow of the stream, 
or of the natural spring from which it commences its definite course, 
nor pursue nor pollute the same. 

Cohn v. Wausau Boom Co. 2 N. W. Rep. 546 ; State of Minnesota v. Min
neapolis Mill Co. Id. 839 ; Morrill v. St. Anthony Falls Water-pow�r Co. Id. 
842 ; Red River Roller Mills v. Wright, 15 N. W. Rep. 167. 

§ 256. Inheritance protected. The owner of a life estate may
use the land in the same manner as the owner of a fee-simple, except 
that he must do no act to the injury of the inheritance. 

ca1. sis: 

§ 257. Rights of tenant. A tenant for years, or at will, unless
he is a wrong-doer, by holding over, may occupy the building, take the 
annual products of the soil, work mines and quarries open at the com-
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mencement of bis tenancy,  and cultivate and harvest the crops growing 
at the end of his tenancy. 

Cal. 819. 
Gifford v. King, 6 N. W. Rep. 785. 

§ 258. Limited by instrument. A tenant for years, or at will,
has no other rights to the property than such as are given to him by the 
agreement or instrument by which his tenancy is acquired, or by the 
last section. 

Cal. 820. 

§ 259.  Succession to rights. A person to whom any real prop
erty· is transferred or devised, upon which rent has been reserved, or to 
whom any such rent is transferred, is entitled to the same remedies for 
recovery of rent, for non-performance of any of the terms of the lease, or 
for any waste or cause of forfeiture, as his grantor or devisor might have 
had. 

Cal. 821. 
Haywood v. O'Brien, 3 N. W. Rep. 545. 

§ 260. Assignees of lessor or lessee. Whatever remedies the 
lessor of any real property has against his immediate lessee for the breach 
of any agreement in the lease, or for recovery of the possession he has 
against the assignees of the lessee, for any cause of action accruing while 
they are such assignees, except where the assignment is made by way of 
security for a loan, and is not accompanied by possession of the prem
ises . Whatever remedies the lessee of any real property may have 
against his immediate lessor, for the breach of any agreement in the 
lease, he may have against the assigns of the lessor, and the assigns of 
the lessee may have against the lessor and his assigns, except upon cov
enants against incumbrances, or relating to the title or possession of the 
premises. 

Cal. 822, 823. 
Haywood v. O'Brien, 8 N. W. Rep. 545 ; Wittman v. Ry. Co. 8 N. W. 

Rep. 6. 

§ 261. Notice to change terms. In all leases of lands or ten
ement� , or of any interest therein, from month to month, the landlord 
may , upon giving notice in writing at least fifteen days before the expi
ration of the month, change the terms of the lease, to take effect at the 
expiration of the month. The notice, when served upon the tenant, 
shall of itself operate and be effectual to create and establish as a part of 
the lease the terms, rent, and conditions specified in the notice, if the 
tenant shall continue to hold the premises after the expiration of the 
month. 

Cal. 827. 

§ 262. Life lease rent. Rent due upon a lease for life may be
recovered in the same manner as upon a lease for years. 

Cal, 824. 
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§ 263. After death. Rent dependent on the life of a person may
be recovered after, as well as before, his death. 

Cal. 825. 
§ 264. Right of action. A person having an estate in fee, in

remainder, or reversion, may maintain an action for any injury done to 
the inheritance, notwithstanding an interventing estate for life or years, 
and although, after its commission, his estate is transferred, and he has 
no interest in the property at the commencement of the action. 

Cal. 826. 
ARTICLE II,-BOUNDARIES, 

§ 265. Above and below surface. The owner of land in fee
has the right to the surface, and to everything permanently situated be
neath or above it. 

Cal. 829. 
§ 266. Banks and beds of streams. Except where the grant

under which the land is held indicates a different intent, the owner of 
the upland, when it borders upon a navigable lake or stream, takes to 
the edge of the lake or stream at low-water mark, and all navigable riv
ers shall remain and be deemed public highways. In all cases where 
the opposite banks of any streams, not navigable, belong to different 
persons, the stream and the bed thereof shall become common to both. 

Cal. 830. 
Black River Imp. Co. v. La Crosse Booming & Transp. Co. 11 N. W. Rep. 

443. 
§ 267. Highways. An owner of land, bounded by a road or

street, is presumed to own to the center of the way, but the contrary may 
be shown. 

Cal. 831. 
§ 268. Lateral support. Each coterminous owner is entitled to

the lateral and subjacent support which his land receives from the ad
joining land, subject to the right of the owner of the adjoining land to 
make proper and usual excavations on the same ior purposes of construc
tion, on using ordinary care and skill, and taking reasonable precaution 
t-0 sustain the land of the other, and giving previous reasonable notice to 
the other of his intention to make such excavations. 

Cal. 832. 
§ 269. Trees on land. ·Trees whose trunks stand wholly upon

the land of one owner, belong exclusively to him, although their roots 
grow into the land of another. 

Cal. 833. 
§ 270. Same on line. Trees whose trunks stand partly on the

land of two or more coterminous owners belong to them in common. 
Cal. 834. 
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CHAPTER II. 

OBLIGATIONS OF OWNERS. 

§ 271. Repairs and taxes. The owner of a life est.ate must keep
the buildings and fences' in repair from ordinary waste, and must pay 
the taxes and other annual charges, and a just proportion of extraordi
nary assessments benefiting the whole inheritance. 

Cal. 840. 

§ 272. Boundaries-fences. Coterminous owners are mutually
bound equally to maintain: 

1. The boundaries and monuments between them.
2. The fences between them, unless one of them chooses to let his

land lie open as a public common, in which case, if he afterwards in
closes it, he must refund to the other a just proportion of the value, at 
that time, of any division fence made by the latter. 

c�. 841.

TITLE IV. 
USES AND TRUSTS. 

§ 273. Limitation. Uses and trusts, in relation to real property,
are those only which are specified in this title. 

Cal. 847. 

§ 274. Legal estate conftrmed. Every est.ate which is now
held as a use, executed under any former statute of this territory, is con
firmed as a legal estate. 

§ 275. Deftn.ition. Every person who, by virtue of any transfer
•or devise, is entitled to the actual possession of real property, and the
receipt of the rents and profits thereof, is to be deemed to have a legal
estate therein, of the same quality and duration, and subject to the same
conditions, as his beneficial interest.

§ 276. Trust valid. The last section does not divest the estate of
any trustee in a trust heretofore existing, where the title of such trustee
is not merely nominal, but is connected with some power of actual dis
position or management in relation to the real property which is the
subject of the trust.

§ 277. Direct transfer. Every disposition of real property,
whether by transfer or will, must be made directly to the person in
whom the right to the possession and profits is intended to be vested,
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and not to any other, to the use of or in trust for such person; and if 
made to any person, to the use of or. in trust for another, no estate or 
interest vest.a in the trustee; but he must execute a release of the prop
erty to the beneficiary on demand, the latter paying the expense thereof. 

§ 278. Limitation of preceding. The preceding sections of
this title do not extend to trust arising or resulting by implication of law, 
nor prevent or affect the creation of such express trusts as are herein after 
authorized and defined. 

§ 279. Requisites of trusts. No trust in relation to real prop
erty is valid unless created or declared: 

1. By a written instrument, subscribed by the trustee or by his agent,
thereto authorized by writing; 

2. By the instrument under which the trustee claims the estate af-
fected; or, 

3. By operation ofiaw.
Cal. 852. 
McClain v. McClain, 10 N. W. Rep. 333; Karr v. Washburn, 14 N. W. Rep. 

189. 
§ 280. Trust presumed. When a transfer _of real property is

made to one person, and the consideration therefor is paid by or for an
other, a trust is presumed to result in fu.vor of the person by or for whom 
such payment is made. 

Cal. 853. 
Kluender v. Fenske, 10 N. W. Rep. 370; Nugent v. Nugent, 15 N. W. Rep. 

517. 
§ 281. Innocent purchaser. No implied or resulting trust can

prejudice the right.a of a purchaser or incumbrancer of real property, for 
value and without notice of the trust. 

Cal. 856. 

§ 282. Purposes of trusts. Express trusts may be created for
any of the following purposes: 

1. To sell real property, and apply or dispose of the proceeds in ac
cordance with the instrument creating the trust; 

2. To mortgage or lease real property for the benefit of annuitants or
other legatees, or for the purpose of satisfying any charge thereon; 

3. To receive the rents and profits of real property, and pay them
to or apply them to the use of any person, whether ascertained at the 
time of the creation of the trust or not, for himself or for his family dur
ing the life of such person, or for any shorter term, subject to the rules 
of title two of this part; or, 

4. To receive the rents and profit.a of real property, and to accumu
late the same for the purposes and within the limits prescribed by the 
same title. 

Cal. 857. 

§ 283. A trust power. A de,;se of real property to executors or
other trustees, to be sold or mortgaged, where the trustees are not also 

v.9-50
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empowered to receive the rents cllld profits, vests no estate in them; but 
the trust is valid as a power in vust. 

§ 284. Liability of surplus. Where a trust is created to receive
the rents and profits of real property, and no valid direction for accu
mulation is given, the surplus of such rents and profits, beyond the sum 
that may be necessary for the education and support of the person for 
whose benefit the trust is created, is liable to the claims of the creditors 
of such person in the same manner as personal property which cannot 
be reached by execution. 

Cal. 859. 

§ 285. 0el'ta¥1 trust a power. Where an express trust in rela
tion to real property is created for any purpose not enumerated in the 
preceding sections, such trust vests no estate in the trustees; but the 
trust, if directing or authorizing the performance of any act which may 
be lawfully performed under a power, is valid as a power in trust, sub
ject to the provisions in relation t.o such powers contained in title five 
of this part. 

§ 286. Power in trust. Nothing in this title prevents the crea
tion of a power in trust for any of the purposes for which an express 
trust may be created. 

§ 287. Realty passes. In every case where a trust is valid as a
power in trust, the real property to which the trust relates remains in 
or passes by succession to the persons otherwise entitled, subject to the 
execution of the trust as a power in trust. 

§ 288. Estate in t rust ee s limited. Except as hereinafter
otherwise provided, every express trust in real property, valid as such 
in its creation, vests the whole estate in the trustees, subject only to the 
execution of the trust. The beneficiaries take no estate or interest in the 
property, but may enforce the performance of the trust. 

Cal. 863. 

§ 289. Contingent trust. Notwithstanding anything contained
in the last section, the author of a trust may, in its creation, prescribe 
to whom the real property, to which the trust relates, shall belong, in 
the event of the failure or termination of the trust, and may transfer or 
devise such property, subject to the execution of the trust. 

Cal. 864. 

§ 290. Legal estate. The grantee or devisee of real property
subject to a trust acquires a legal estate in the property as against all 
persons, except the trustees and those lawfully claiming under them. 

Cal. 865. 

§ 291. Undisposed estates. Where an express trust is created
in relation to real property, every estate not embraced in the trust, and 
not otherwise disposed of, is left in the author of the trust, or his suc
cessors. 

Cal. 866. 
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§ 292. Limited disposal. The beneficiary of a trust for the re
·ceipt of the rents and profits of real property, or for the payment of an
annuity out of such rents and profits, may be restrained from disposing
of his interest in such trust during his life, or for a term of years, by the
instrument creating the trust.

Cal. 867. 

§ 293. Grant separate from trust. Where an express trust is
-created in relation to real property, but is not contained or declared in
the grant to . the trustee, or in an instrument signed by him, and re
corded in the same office with the grant to the trustee, such grant must
be deemed absolute in favor of the subsequent creditors of the trustee not
having notice of the trust, and in favor of purchasers from such trustee
without notice, and for a valuable consideration.

Cal. 869. 
§ 294. Not separate. Where a trust in relation to real property

is expressed in the instrument creating the estate, every transfer or other 
act of the trustees in contravention of the trust is absolutely void. 

Cal. 870. 
§ 295. Trust ceases. When the purpose for which• an express

.trust was created ceases, the estate of the trustee also ceases. 
Cal. 871. 

TITLE V.

POWERS. 

§ 296. Specified only. Powers, in relation to real property, are
those only which are specified in this title. 

§ 297. Exclusion. The provisions of this title do not extend to a
simple power of attorney to convey real property in the name of the 
owner and for his benefit. 

§ 298. Definition. A power, 88 the term is used in this title, is
-an authority to do some act in relation to real property, or to the crea
tion or revocation of an estate therein, or a charge thereon, which the 
owner granting or reserving such power might himself perform for any 
purpose. 

§ 299. Author defined. The author of a power, as the term is
used in this title, is the person by whom a power is created, whether by 
grant or devise; and the holder of a power is the person in whom a 
power is vested, whether by grant, devise, or reservation. 

§ 300. Powers classed. Powers are general or special, and bene
ficial or in trust. 
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§ 301 . General powers. A power is general when it authorues
the alienation or incumbrance of a fee in the property embraced therein, 
by grant, will, or change, or any of them, in favor of any person what
ever. 

§ 302 . Special. A power is special:
1 .  When a person or class of persons is designated , to whom the dis

position of property under the power is to be made; or, 
2 .  When it authorizes the alienation or incumbrance,. by means of a. 

grant, will, or charge, of only an estate less than a fee. 

§ 303 . Beneft.cial. A power is beneficial when no person other
than its holder has, by the terms of its creation, any interest in its exe-
cution. 

§ 304 . Power in trust. A power is in trust when any person or
class of persons, other than its holder> has, by the terms of its creation, 
an interest in its execution. 

§ 305 . General-same. A general power is in trust when any
person or class of persons, other than its holder, is designated as entitled 
to the proceeds of the disposition or charge authorfaed by the power, or 
to any portion of the proceeds or other benefits to result from its execution. 

§ 306 . Special-same. A special power is in trust:
1 .  When the disposition or charge which it authorizes is limited to

be made to any person or class of persons other than the holder of the 
power; or, 

2. \Vhen any person or class of persons , other than the holder, is
designated as entitled to any benefit from the disposition or charge au
thorized by the power. 

§ 307 . Capacity to create. No person is capable of creating a
power who is not at the same time capable of granting some estate in the 
property to which the power relates . 

§ 308 . Vests in whom. A power may be vested in any person.

§ 309 . How created. A power may be created only:
1 .  By a suitable clause contained in a grant of some estate in the real

property to which the power relates, or in an agreement to execute such 
a grant; or, 

2 .  By a devise contained in a will. 

§ 310. Reserved power. The grantor in any conveyance may
reserve to himself any power, beneficial or in trust, which he might law
fully grant to another; and every power thus reserved is subject to the 
provisions of this title in the same manner as if granted to another. 

§ 31 1 .  Irrevocable unless. Every power, beneficial or in trust,
is irrevocable unless an authority to revoke it is given or reserved in the 
instrument creating the power. 

§ 312. Lien of power deft.ned. A power is a lien upon the
real property which it embraces from the time the instrument in which 
it is contained takes effect; except that against creditors, purchasers, and 
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incumbrancers, in good faith and without notice , from any person hav
ing an estate in such real property, the power is a lien only from the 
time the instrument in which it is contained is duly recorded. 

§ 314. Capacity lacking. A power cannot be executed by any
_person not capable of disposing of real property . 

§ 315.  Married woman. A married woman may execute a power
during her marriage, without the concurrence of her husband, unless 
otherwise prescribed by the terms of the power. 

§ 316 .  Same-acknowledgment. No power can be executed
by a married woman before she attains her majority , nor without being • 
. acknowledged by her in the manner prescribed by the chapter on record
ing transfers. 

§ 317 . Execution of power. A power can be executed only by
a written instrument which would be sufficient to pass the estate or in
terest intended to pass under the power, if the person executing the 
power was the actual owner. 

§ 318 .  Many-survivor. Where a power is vested in several
persons all must unite in its execution; but in case any one or more of 
them is dead , the power may be executed by the survivor or survivors, 
unless otherwise prescribed by the teuns of the power. 

Cal . 860. 

§ 319.  Execution by will. Where a power to dispose of real
property is confined to a disposition by devise or will , the instrument of 
execution must be a will duly .executed according to the provisions of 
the title on wills. 

§ 320. Same by grant. Where a power is confined to a disposi
tion by grant, it cannot be executed by will , even though the disposition 
is not intended to take effect until after the death of the person execut
ing the power. 

§ 321 . Peculiar execution. Where the author of a power has
directed or authorized it to be executed by an instrument which would 
not be sufficient in law to pass the estate, the power is not void , but its 
execution is .to be governed by the rules before prescribed in this title. 

§ 322. Formalities-surplusage. Where the author of a power
has directed any formalities to be observed in its execution , in addition 
to those which would be sufficient to pass the estate , the observance of 
such additional formalities is not necessary to a valid execution of the 
power. 

§ 323 . Trivial conditions. Where the conditions annexed to a
_power are merely nominal, and evince no intention of actual benefit to 
the party to whom, or in whose favor, they are to be performed, they 
may be wholly disregarded in the execution of the power. 

§ 324. Binding conditions. With the exceptions contained in
the precedings sections , the intf:ntions of the author of a power as to the 
.mode, time, and conditions of its execution must be observed, subject 
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to the power of a district court to supply a defective execution in the 
cases provided in sections three hundred and thirty-three and three hun
dred and fifty-seven. 

§ 325. Consent, how ex p resse d. When the consent of a third
person to the execution of a power is requisite, such consent must be 
expressed in the instrument by which the power is executed, or be cer
tified in writing thereon. In the first case the instrument of execution, 
in the second the certificate, must be subscribed by the party whose 
consent is required; and, to entitle the instrument to be recorded, such 
signature must be duly proved or acknowledged, according to the chap-

. ter on recording transfers. 
§ 326. Consent of all survivors. Where the consent of several

persons to the execution of a power is requisite, all must consent thereto ; 
but, in case any one or more of them is dead, the consent of the surviv
ors is sufficient, unless otherwise prescribed by the tenus of the power. 

§ 327. Validity without recital. Every instrument executed
by the holder of a power, conveying an estate or creating a charge which 
such holder would have no right to convey or create, except by virtue 
of his power, is to be deemed a valid execution of the power , even though 
not recited or referred to therein. 

§ 328. Conveyances, exce pt will. Every instrument, except
a will, in execution of a power, even though the power is one of revoca
tion only , is to be deemed a conveyance �ithin the meaning of the 
chapter on recording transfers. 

§ 329. Vali d to exten d power� A disposition of charge , by
virtue of a power more extensive than was authorized thereby, is not 
therefore void; but every estate or interest so created, so far as it is em
braced by the terms of the power, is valid. 

§ 330 . Time run s  from. The period during which the absolute
right of alienation may be suspended by an instrument in execution of 
a power, must be computed, not from the date of the instrument, but 
from the time of the creation of the power. 

§ 331. Legality of estate. No estate or interest can be given or
limited to any person by an instrument in execution of a power which 
could not have been given or limited at the time of the creation of the 
power. 

§ 332. :Marrie d woman' s power. When a married woman,
entitled to an estate in fee, is authorized by a power to dispose of such 
estate during her marriage, she may, by virtue of such power create any· 
estate which she might create if unmarried. 

§ 333. Relie f from defects. Purchasers for a valuable consider
ation, claiming under a defective execution of a power, are entitled to 
the same relief as similar purchasers claiming under a defective convey
ance from an actual owner. 

Leiben v. Franks, 3 N. W. Rep. 676. 
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§ 334 . Fraud. Instruments in execution of a power are affect.ed
by fraud in the same manner as like instruments executed by owners or 
trustees. 

§ 335 .  Power to woman. A general and beneficial power is
valid which gives to a married woman power to dispose , during her 
marriage and without the concurrence of her husband, of a present or 
future estat.e in real property conveyed or devised to her in fee. 

§ 336. Power become due. Where an absolute power of disposi
tion, not accompanied by any trust, is given to the owner of a particular 
estate for life or years, such estate is changed into a fee, absolute in favor 
of creditors, purchasers , and incumbrancers , but subject to any future 
estates limited thereon, in case the power should not be executed, or the 
property should not be sold for the satisfaction of debts. 

§ 337 . Same. Where an absolute power of disposition , not accom
panied by any trust, is given to any person to whom no particular estate 
is limited , such person also takes a fee subject to any future estate that 
may be limited thereon, but absolute in favor of creditors , purchasers, 
and incumbrancers. 

§ 338 . Same. In all cases where an absolute power of disposition
is given, not accompanied by any trust, and no remainder is limited on 
the estate of the holder of the power, he is entitled to an absolute fee. 

§ 339 . Same. Where a general and beneficial power to devise the
inheritance is given to the owner of an estate for life or for years , he is 
deemed to possess an absolute power of disposition, within the meaning 
of the last three sections . 

§ 340 . Power absolute. Every power of disposition is deemed
absolute by means of which the holder is enabled in his life-time to dis
pose of the entire fee ,  in possession or in expectancy , for his own benefit. 

§ 341 . Same reserved. Where the grantor in any conveyance
reserves to himself for his own benefit an absolute power of revocation, 
such grantor is still to be deemed the absolute owner of the estate con
veyed, so far as the rights of creditors and purchasers are concerned. 

§ 342 . Valid beneficial power. A special and beneficial power
is valid which is granted : 

1 .  To a married ·woman to dispose, during the marriage, of any es
tate less than a fee, belonging to her, in the property to which the power 
relates; or, 

2 .  To the owner of a life estate in the property embraced in the power 
to make leases, commencing in possession during his life.  

§ 343 . Powers to lease. A special and beneficial power to make
lease.'i of agricultural land for more than ten years , or of town or city 
lots for more than twenty years, is void only as to the time beyond ten 
or twenty years , ;md authorizes leases for those tem1s or less . 

§ 344 . Annexed to estate. The power of the owner of a life es
tate to make leases is not transferable as a separate interest , but is an-
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nexed to his estate, and will pass, unless specially excepted, by any 
grant of such estate. If specially excepted in any such grant it is ex
tinguished. 

§ 345. Extinguishin g g rant. The power of the owner of a life
estate to make leases may be released by him to any person entitled to 
a future estate in the property, and is thereupon extinguished. 

§ 346. Mortgage bin d s  power. A mortgage executed by the
owner of a life estate having a power to make leases, or by a married 
woman, by virtue of any beneficial power, does not extinguish or sus
pend the power, but the power is bound by the mortgage in the same 
manner as the real property embraced therein . 

§ 34 7. Eft'ects of same. The effects on the power of a lien by
mortgage such as is mentioned in the last section, are : 

1. That the mortgagee is entitled to an execution of the power, so far
as the satisfaction of his lien may require it; and, 

2 . That any subsequent estate created by the owner, in execution of
the power, becomes subject to the mortgage in the same manner as if in 
tenus embraced therein. 

§ 348. C reditor s' claim s. Every special and beneficial power
is liable to the claims of creditors in the same manner as other interests 
that cannot be reached by execution, and the execution of the power 
may be adjudged for the benefit of the creditors entitled. 

§ 349. Other powers voi d. No beneficial power, general or
special, not already specified and defined in this title, can hereafter be 
created. 

§ 350. Enfo rceable powers. Every trust power, unless its exe
cution is made expressly to depend on the will of the trustee, is impera
tive, and imposes a duty on the trustee, the performance of which may 
be compelled for the benefit of the parties interested. 

§ 351.  Same. A trust power does not cease to be imperative where
the trustee has the right to select any , and exclude. others, of the per
sons designated as the beneficiaries of the trust. 

§ 3.52. Equal sha res. Where a dispo:;;ition under a power is di
rected to be made to, among, or between several persons, without any 
specification of the share or sum to be allotted to each, all the persons 
designated are entitled in equal proportion. 

§ 353. Di sc retionary power. Where the terms of a power im
port that the estate or fund is to be distributed among several persons 
designated, in such manner or proportions as the trustee of the power 
may think proper, the trustee may allot the whole to any one or more 
of such persons in exclusion of the others. 

§ 3.54. Death of tru stee. If the trustee of a power, with the right
of selection, dies leaving the power unexecuted, its execution must be 
adjudged for the benefit equally of all persons designated as objects of 
the trust. 
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§ 355. District court. Where a power in trust is created by will,
1U1d the testator has omitted to designate, expressly or by necessary im
plication, by whom the power is to be executed, it execution devoh'es 
on the district court. 

§ 356. Creditors. The execution, in whole or in part, of any trust
power, may be adjudged for the benefit of the creditors or assignees of 
any person entitled, as one of the beneficiaries of the trust, to compel its 
-execution, when his interest is transferable. 

§ 357. Defects cured. Where the execution of a power in trust
is defective, in whole or in part, under the provisions of this title, its 
proper execution may be adjudged in favor of the persons designated as 
the objects of the trust. 

Leiben v. Franks, 3 N. W. R�p. 676. 
§ 358. Certain law applies. The provisions of this title on trust,

saving the rights of other persons from prejudioo by the misconduct of 
trustees, and authorizing the court to remove and appoint trustees, the 
provisions of the title on succession, devolving express trusts upon the 
court on the death of the trustee, and the provisions of section two hun
dred and ninety-five in title on uses and trusts, apply equally to power 
in trust and the trustees of such power. 

PART III. 

PERSONAL OR MOVABLE PROPERTY. 

TrrLE I. Personal property in general. 
II. Particular \dnds of personal property.

TITLE I. 
PERSONAL PROPERTY IN GENERAL. 

§ 859. Follows domicile. If there is no law to the contrary in
the place where personal property is situated, it is deemed to follow the 
person of its owner, and is governed by the law of his domicile. 

Cal. 946. 
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TITLE II. 

PARTICULAR KINDS OF PERSONAL PROPERTY. 

CHAPTER I .  
II .  

Things in acti<Jb. 
Shipping. 
Corporations. 
Products of the mind. 

III . 
IV. 
v. Other kinds of personal property.

CHAPTER I. 

THINGS IN ACTION. 

§ 360 . Definition. A thing in action is a right to recover money
or other personal property by a judicial proceeding. 

Cal. 958. 

§ 361 . Transferable. A thing in action, arising out of the viola
tion of a right of property , or out of an obligation, may be transferred 
by the owner. Upon the death of the owner it passes to his personal 
representatives , except where, in the cases provided by law, it passes to 
his devisees , or successor in office. 

Cal. 954. 
Code Civil Proc. § 65, p. 15. 

CHAPTER II. 

SHIPPING. 

ARTICLE I. General provisions. 
II . Rules of navigation. 

ARTICLE !. -GENERAL PROVISIONS, 

§ 362. Ship defined. The term "ship" or "shipping,"  when used
in this Code, includes steam-boats, sailing vessels, canal-boats, barges, 
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and every structure adapted to be navigated from place to place for the 
transportation of merchandise or persons. 

Cal. 960. 

§ 363. A p purtenances. All things belonging to the owners, which
are on board a ship, and are connected with its proper use, for the ob
jects of the voyage and adventure in which the ship is engaged, are deemed 
its appurtenances. 

Cal. 961. 

� 364. Navigation classed. Ships are engaged either in foreign 
or domestic navigation. Ships are engaged in foreign navigation when 
passing to or from a foreign country; and in domestic navigation when 
passing from place to place within the United States. 

Cal. 962. 

§ 365 . Domestic an d  forei g n  ships. A ship in a port of the
state or territory to which it belongs is called a domestic ship ; in an
other port it is called a foreign ship. 

Cal. 963. 

§ 366. Court power. If a ship belongs to several persons, not
partners, and they differ as to its use or repair, the controversy may be 
determined by any court of competent jurisdiction. 

Cal. 964. 

§ 367. Possessor liable. If the owner of a ship commits its pos
session and navigation to another, that other and not the owner is re
sponsible for its repairs and supplies. 

Cal. 965. 

§ 368. Con gres s regulate s. The registry, enrollment, and ].it.
cense of ships are regulated by acts of congress. 

Cal. 966. 
ARTICLE II.-RULES OF NAVIGATION. 

§ 369. Meeting shi p s-limitation. In the case of ships meet
ing, the following rules must be observed in addition to those prescribed 
by any statutes of this territory which relate to navigation : 

1 .  Whenever any ship, proceeding in  one direction, meets another 
ship, proceeding in another direction, so that if both ships were to con
tinue their respective courses they would pa.'ls so near as to involve the 
risk of a collision, the helms of both ships must be put to port so as to 
pass on the port side of each other, except where the circumstances of 
the c,ase are such as to render a departure from the rule necessary in or
der to avoid in1mediate danger, and subject also to a due regard to the 
dangers of navigation. 

2. A steamer navigating a narrow channel must, whenever it is safe
and practicable, keep to that side of that fair way or mid-channel which 
lies on the starboard side of the steamer . A steamer when pa.'3sing an
other steamer in such channel must always leave the other upon the 
larboard side. 
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3. 'When steamers must inevitably or necessarily cross so near that,
by continuing their respective courses, there would be a risk of collision, 
each vessel must put her helm to port, so as always to pass on the lar
board side of each other. 

1.'he rules of this section do not apply to m1y case for which a differ
ent rule is provided by the regulations for the government of pilots of 
steamers approaching each other within souud of the steam-whistle, or 
by the regulations concerning lights upon steamers, or other matters pre
scribed under authority of any act of congress. 

Cal . 970. 
§ 370 .  Infringement-damages. If it appears that a collision

was occasioned by failure to observe any rule of the foregoing section, 
the owner of the ship by which such rule is infringed cannot recover 
compensation for damages sustained by the ship in such collision, unless 
.it appears that the circumstances of. the case made a departure from the 
rule necessary . 

Cal. 971. 
§ 371 . Default p resumed. Damage to person or property aris

ing from the failure of a ship to observe any rule of section three hun
dred and sixty-nine must be deemed to have been occasioned by the 
willful default of the person in charge of the deck of such ship at the 
time, unless it appears that the circumstances of the case made a de
parture from the rule necessary. 

Cal. 972. 
§ 372. Liability defined. Losses caused by collision are to be

home as follows : 
1 .  If either party was exclusively in fault he must bear his own loss, 

and compensate the other for any loss he has sustained; 
2 . If neither was in fault the loss must he home by him on whom

it falls; 
3 . If both were in fault the loss is to be equally divided, unless it

appears that there was a great disparity in fault, in which case the loss 
must be equitably apportioned; or, 

4. If it cannot be ascertained where the fault lies the loss must be
.equally divided. 

Cal. 973. 
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CHAPTER III. 

CORPORATIONS. 

ARTICLE I. The creation of corporations. 
II. Corporate stock.

III. Corporate powers .
IV. Corporate records.
V. Dissolution of corporations.

VI. Assessment of stock.
VII . Judgment and sale of franchise.

VIII. Examination of corporations.
IX. Railroad corporations.

X. Wagon roads.
XI. Insurance corporations.

XII. Mining, manufacturing, etc.
XIII. Bridge corporations.
XIV. Religious,  education, etc.

XV. Agricultural fair.
XVI. Existing corporations.

XVII. Foreign corporations.

ARTICLE 1.--THE CREATION OF CORPORATIONS. 

'197. 

§ 373. De1lnition. A corporation is a creature of the law, having
certain powers and duties of a natural person. Being created oy the law, 
it may continue for any length of time which the law prescribes. 

Cal. 283. 
§ 374. Created by statute. A corporation can only be created \

by authority of a statute. But the statute may be special for a partic- l 
ular corporation, or general for a number of corporations. 

Cal. 283. 
Doyle v. Mizner, 3 N. W. Rep. 968; Trustees v. Clark, Id. 207 ; Burton v. 

Schildbacb, 8 N. W. Rep. 497 ;  Marshall v. Harris, 7 N. W. Rep. 509. 
§ 37 5 .  Reserved power. Every grant of corporate power is sub

ject to alteration, suspension, or repeal, in the discretion of the legisla
ture. 

Cal. 884. 
Sec. 449. 
§ 376 .  Inquiry, how made. The due incorporation of any com

pany, claiming in good faith to be a corporation under this chapter, and 
doing business as such, or its right to exercise corporate powers, shall 
not be inquired into, collaterally, in any private suit to which such de 
facto corporation may be a party ; but such inquiry may be had, and 
action brought, at the suit of the territory, in the manner prescribed in 
the Code of Civil Procedure. 

Code Civil Proc. Dak. §§ 582, 588, p. 145; Doyle v. Mizner, 8 N. w. Re� 
968.
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§ 377 .  Name required. Every corporation must have a corpo
rate name , which it has no power to change unless expressly authorized 
by law; but the misnomer of any corporation in any written instrument 
does not invalidate the instrument if it can be reasonably ascertained 
from it what corporation is intended. 

Railroad corporations authorized t.o change name. See *§ 478m. 

§ 378 .  Classed. Corporations are either:
1 .  Public ; or,
2. Private.
Cal. 284.

§ 379. Public-how regulated. Public corporation are fonned
or organized for the government of a portion of the territory. Such cor
porations are regulated by the Political Code or by local statute. 

Cal . 284. 

§ 380 . Private purposes. Private corporations are fom1ed for
the purpose of religion, benevolence, education, art, literature, or profit; 
and all corporations not public are private. 

Cal . 285, 284, 286. 
Board of trade. See 17 Fed. Rep. 825, and note, 828. 

§ 381 . Article&-ofB.cers. The instrument by which a private
,corporation is formed is called "articles of incorporation" or "certificate
of incorporation ;" and one-third of the officers of such corporation shall
be residents of this territory.

Cal. 289. 
Bergman v. St. Paul Mutual Building Ass'n, 13 N. W. Rep. 120. 

§ 382 . Acceptance absolute. In order to constitute a prh·ate
<Jorporation there must not only be a statutory grant of corporate author
ity , but an acceptance of that grant by a majority of the corporators or 
their agents. The acceptance cannot be conditional or qualified . 

Burton v. Schildbach, 8 N. W. Rep. 497 ; Kaiser v. Lawrence Savings Bank, 
Id. 772. 

§ 383 . How proved. Except when otherwise expressly provided ,
the acceptance of a grant of corporate authority may be pro,·ed like any 
other fact. 

§ 384 . Private limited. Prirnte corporations can be fom1ed ·by
the voluntary association of any three or more persons ,  and only as pro
vided in this chapter. The legislative assembly cannot grant prirnte 
charters or especial privileges , but they may , by general incorporation 
acts, permit pen-nus to associate themseh·es top;ether as hodies corporate, 
for mining, manufacturing, and other imlustrial pursuits , or the construc
tion or operation of railroa<ls ,  wagon roads, irrigating ditches , and the 
colonization and improvement of lands in connection therewith ;  or for 
college:,;, seminaries , churches, libraries, or any benevolent, charitable , or 
scientific association , an<l for such other purposes as eongress mnJ' here
after authorize . (Section 1889 of Revised Statutes of t:uited States. )  

Cal .  285. 
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For formation of railroad corporations. See •§ 473a et seq. ; Burton v. 
Schildbach, 8 N. W. Rep. 497 ; Kaiser v. Lawrence Savings Bank, Id. 772. 

§ 385. Religious limite d. No corporation or association for re.
ligious or charitable purposes shall acquire or hold real estate in this ter
ritory, during the existence of the terrj.torial government, of a greater 
value than fifty thousand dollars; and all real estate acquired or held by 
such corporations or associations contrary hereto shall be forfeited and 
escheat to the United States; but existing vested rights in real estate 
shall not be impaired by the provisions of this section. (Section 1890,
Revised Statutes of the United f,tates.) 

Cal. 360 • 
. § 386. Contents of articles. Articles of incorporation must be 

:prepared setting forth : 
1 .  The name of the corporation. 
2. 'lhe purpose for which it is formed.
3. The place where its principal business is to be tran..ciacted.
4. The term for which it is to exist.
5. The number of its directors or tmstees, and the names and resi

dences of such of them who are to serve until the election of such offi
cers, and their qualifications. 

6. If there be a capital stock, its amount, and the number of shares
.into which it is divided. 

Cal. 290. 
For formation and organization of railroad corporations. See •§ 473a; 

Bergman v. St. Paul Mutual Building Ass'n, 13 N. W. Rep. 120. 

§ 387. Railroa d an d wa gon road. The articles of incorporation
of any railroad or wagon road must also state: 

1. The kind of road intended to be constructed.
2. The place from and to which it is intended to be run, and all the

intermediate branches. 
3. The counties through which it is intended to be run.
4. The estimated length and cost of the road.
Cal. 291.
§ 388. Three resi dents. The articles of incorporation must be

subscribed by three or more persons, one-third of whom must be resi
dents of this territory, and acknowledged by each before some office1· 
authorized to take and certify acknowledgments of conveyances of real 
property. 

Cal. 292. 
§ 389 . Sec retary' s certiftcate. Upon filing the articles of in

•corporation with the secretary of the territory, the secretary of the terri
tory mu.st issue to the corporation, over the great seal of the territory , a 
.certificate that a copy of the articles containing the required statement 
of facts has been filed in his office; and, thereupon, the persons signing 
the articles, and their associates and successors, shall be a body politic 
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and corporate, by the name and for the purposes stated in the certifi
cate. 

Cal. 296. 
§ 390. Record by secretary. Upon the filing of any articles of

incorporation and copy thereof, as in the last section is prescribed, the 
secretary of the territory must record the same in a book to be kept in 
his office for that purpose, to be called "the book of corporations," with 
the date of filing. 

§ 391. Copy-evidence. A copy of any articles of incorporation
filed in pursuance of this chapter, and certified by the secretary of the 
territory, must be received in all courts and other places as prim.a Jack 
evidence of the facts therein stated, and of the existence of such corpo
ration. 

Cal. 297. 
§ 392. Definitions. The owners of shares in a corporation which

has a capital stock are called stockholders. If a corporation has no, 
capital stock the corporators and their successors are called members. 

Cal. 298. 
§ 393. Legal represeb.tativee. The shares of stock of an estate

of a minor, or insane person, may, at all elections and meetings of a cor
poration, be represented by his guardian, and of a deceased person by 
his executor or administrator. 

§ 394. :Married woman. Shares of stock in corporations held or
owned by a married woman may be transferred by her, her agent, or at
torney, in the same manner as if she were a jeTM sole; and any proxy 
or power given by her, touching any shares of stock of any corporation 
owned by her, is valid and binding the same as if she were unmarried. 

Cal. 825. 
ARTICLE II.--CORPORATE STOCK. 

§ 395 . Subscription enforced. A subscription to the stock of a
corporation about to be formed is to be held for the benefit of the corpo
ration when it is formed, and may be enforced by it. 

Assessment of stock. Secs . 428--440. Action to collect. Sec. 441 ; Lynch 
v. Ry. Co. 15 N. W. Rep. 743 ; Curry v. Bd. of Sup'rs Decatur Co. Id. 602 ;
Singer v. Giren, Id. 858.

§ 396 . Books opened. Aft.er the secretary of the territory issues
the certificate of incorporation, as provided in section three hundred and 
eighty-nine, article one, of this chapter, the directors named in the articles 
of incorpor<1.tion must proceed in the manner specified or provided in their 
by-laws, or, if none, then in such manner as they may by order adopt, 
to open books of subscription to the capital stock then unsubsclibed, 
and to secure subscriptions to the full amount of the fixed (;18.pital, and 
to levy assessments and installments thereon, and to collect the same, as 
in article six of this chapter assessments of stock are provided to be made. 

Opening books for subscriptions to railroad stock. See *§ 478b. 
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§ 397. Forfeit or recover. When a corporation is authorized
·by the terms of subscription, or otherwise, to forfeit stock for non-pay
ment, it may either forfeit the stock or recover the amount of the sub
scription, but it c:ann_ot do both.

§ 398; Stock, negotiable. 1 .  All corporations for profit must
issue certificates of stock when fully paid up, signed by the president
and secretary, and mny provide in their by-laws for issuing certificates
prior to the full payment, under such restrictions and for such purposes
as their by-laws may provide.

2. Whenever the capital stock of any corporation is divided into
shares, and certificates therefor are issued, such shares of stock nre per
sonal property, and may be transferred by indorsement by the signature
of the proprietor, or his attorney or legal representative, and !lelivery of
the certificate; but such transfer is not valid, except between the parties
thereto, until the same is so entered upon the books of the corporation,
as to show the names of the parties by and to whom transferred, the
number, or designation of the shares, and the date of the transfer.

In re Application of :Murphy, 8 N. W. Rep. 419. 

§ 399. Excess voi d. A corporation whose capital is limited by
its charter, either in amount or in number of shares, cannot issue valid 
certificates in excess of the limit thus prescribed. 

§ 400. Corporation ownin g stock. Unless otherwise provided,
a corporation may purchase, hold, and transfer shares of its own stock, 

- from its surplus profits, or as provided in the article on assessments of
stock, or by the unanimous consent in writing of all its stockholders, in
such manner and for such price or consideratio!} as the said stockholders
may unanimously decide upon. (As amended, Sess. Laws 1883, c. 10.)

§ 401 . Divi den d, to whom. A dividend belongs to the person
in whose name the stock stands upon the books of the corporation on the
day when it becomes payable.

Transfer and purchase of interest in non-stock company. *§ 497b. 

ARTICLE m.-CORPORATIVE POWERS. 

§ 402. Powers clas sed. Every corporation, as such , has power :
1 .  To have succession by its corporate name, for the period limited; 

and, when no period is limited, perpetually. 
2. To sue and be sued, to complain and defend, in any court.
3 . To make and use a common seal, and alter the same at pleasure.
4 . To purchase, hold, transfer, and convey such real and personal

property as the legitimate purposes of the corporation may require, not 
exceeding, in any case, any amount limited by law. 

5. To appoint such subordinate officers and agents as the business of
the corporation may require, and to allow them suitable compensation. 

6. To make by-laws, not inconsistent with the law of the land , for
the management of its property, the regulation of its affairs, and for the 
transfer of its stock. 

v.2-51
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7. To admit stockholders or members, and to sell theii; stock or shares
for the payment of assessments or installments. 

8. To enter into any obligations, or contracts, essential to the trans
action of its ordinary affairs, or for the purposes of the corporation. 

In addition to the above enumerated powers, and to those expressly 
given in any other statute, under which it is incorporated, no corpol'll
tion shall possess or exercise any corporate powers, except such as are 
necessary to the exercise of the powers enumerated and given. 

Cal. 354. 
Chapman v. Colby, 10 N. W. Rep. 74 ; Lower v. C. , B. & Q. Ry. Co. 13 N. 

W. Rep. 718.
For powers of railroad corporations. See *§ 473t.
Corporations, how summ'-!ned in civil actions. Code Civil Proc. § 102, p. 26.
§ 403 . .  By-law&- who a dopt. Every corporation formed un-

der this chapter must, within one month after filing articles of incorpo
ration, adopt a code of by-laws for its government not inconsistent with 
the laws of the United States or of this territory . The assent of stock
holders representing a majority of all the subscribed capital stock, or of 
a majority of the members if there be no capital stock, is necessary to 
adopt by-laws, if they are adopted, at a meeting called for that purpose; 
and in the event of such meeting being called, two weeks' notice of the 
same, by advertisment in some newspaper published in the county in 
which the principal place of business of the corporation is located, or if 
none is published therein, then in a paper published in an adjoining 
county , must be given by order of the acting president. The written 
assent of the holders of two-thirds of the stock, or of two-thirds of the 
members if there be no capital stock, shall be effectual to adopt a code 
of by-laws without a meeting for that purpose. 

Cal. 301. 
§ 404. Scope of by-law s. A corporation may, by its by-laws,

where no other provision is specially made, provide : 
1. The time, place, and. manner of calling and conducting it.s meet-

ings ; 
2. The number of stockholders or members constituting a quorum;
3. The mode of voting by proxy ;
4. The time of the annual election for directors, and the mode and

manner of giving notice thereof; 
5. The compensation and duties of officers ;
6. The manner of election, and the tenure of office of all officers other

than the directors ; and, 
7 .  Suitable penalties for violations of by-laws, not exceeding, in any 

case, one hundred dollars for any one offense. 
Cal. 303. 
§ 40-5. Recor d-certificate- repeal of by-law s. All by-laws

adopted must be certified by a majority of the directors and secretary of 
the corporation, and copied in a legible hand in some book kept in the 
office of the corporation, to he known as "the book of by-laws," and no 
by-law shall take effect until so copied, and the book shall then be open 
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to the inspection of the public during office hours of each day except 
holidays. The by-laws may be repealed or amended, or new by-laws 
may be adopted, at the annual meeting, or at'any other meeting of thfl 

.stockholders or members, called for that purpose by the directors, by a 
·vote representing two-thirds of the subscribed stock, or by two-thirds of
the members; or _the power to repeal and amend the by-laws, and to
adopt new by-laws, may, by a similar vote at any such meeting, be del
egated to the board of directors. The power, when delegated, may be
revoked by a similar vote, at any regular meeting of the stockholders or
members. Whenever any amendment or new by-law is adopted, it shall
be copied in the book of by-laws with the odginal by-laws, and imme

•diately after them, and shall not take effect until so copied. If any by
law be repealed, the fact of repeal, with the date of the IQ.eeting at which
the repeal was enacted, shall be stated in the said book, and until so
stated the repeal shall not take effect.

Cal. 304. 
§ 406. Election efdirectors. 1. The directors ofa corporation

.must be elected annually by the stockholders or members, and, if no 
_provision is made in the by-laws for the time of election, the election 
must be held on the first Tuesday in June. Notice of such election 
must be gfren, and the right to vote determined, as provided in section 
lour hun<lred and three. 

2. At the first meeting at which the by-laws are adopted, or at such
subsequent meeting as may be then designated, directors must be elected 
to hold their offices for one year and until their successors are elected 
and qualified. 

3. All elections of directors must be by ballot, and a vote of stock
holders, representing a majority of the subscribed capital stock, or of 11, 
majority of the members, is necessary to a choice. If there be capital 
stock in the corporation, each stockholder is entitled to one vote for each 
share held by him at all such elections, and also at all elections at other 
meetings of stockholders. 

Cal. 306. 
For election of directors of railroad corporations. See *§§ 473a, 473c. 

§ 407'. Number and power of directors. The corporate pow
·ers, business, and prope11y of all corporations formed under this chapter
must be exercised, conducted, and controlled by a hoard of not less than
three nor more than eleven <lirectors, to be elected from among the hold
ers of stock; or where there is na capital stock, then from the members
·of such corporation. Directors of corporations for profit must be hold
ers of stock therein in an amount to be fixed by the by-laws of the cor
poration. Directors of all other corporations must be members thereof.
Unless a quomm is present and acting, no business performed or act
done is valid as against the corporation. Whenever a vacancy occurs in
the office of director, unless the by-laws of the corporation otherwise pro
'Vide, such vacancy must be filled by an appointee of the board.

Cal. 305 • 
. Jones v. Morrison, 16 N. W. Rep.854. 



804 CIVIL CODE. 

§ 408. Organize.ti.on. Immediately after their election the di
rectors must prganize by the election of a president, who must be one of 
their number, a ser1retary, and treasurer. They must perform the du-
ties enjoiped on them by law and the by-laws of the corporation. A. 
majority of the <U,�ctors is a sufficient number to form a board for the
transaction of busin�, and every decision of a majority of the direct
ors forming such bQard, made when duly assembled, is valid as a cor-
porate act. 

Cal. 308. 
§ 409. Divld�nds, debts, bad faith, limitations, and pen

alty. The ·directors of corporations must not make dividends except 
from the surplus profit arising from the business thereof; nor must they 

, divide,' withdraw, or pay to the stockholders, or any of them, any part 
of the capital stock; nor must they create debts beyond their subscribed 
capital stock, or reduce or increase their capital stock except as specially 
provided by law. For a violation of the provisions of this section, the 
directors under whose administration the same niay have happened, ( ex
cept those who may have caused their dissent therefrom to ht entered 
at large on the minutes of the directors at. the time, or were not present 
when the same did happen,) are, in their individual and private capac
ity, jointly and severally liable to the corporation, and to the creditors 
thereof, in the event of its dissolution, to the full amount of the capital 
stock so divided, withdrawn, paid out, or reduced, or debt contracted; 
and no statute of limitations is a bar to any suit against such directors 
for any sums for which they are made liable by this section. There may, 
however, be a division and distribution of the capital stock of any cor
poration which remains after the payment of all its debts, upon its dis
solution or the expiration of its term of existence. 

2. Any officer of a corporation who willfully gives a certificate, or
willfully makes an official report, public notice, or entry in any of the 
records or books of the corporation, conceming the corporation or it� 
business, which is false in any material representation, shall be liable 
for all the damages resulting therefrom to any person injured thereby; 
and if two or more officers unite or participate in the commission of any 
of the acts herein designated, they shall be jointly and severally liable. 

Cal. 309. 
§ 410. Removal of directors. No director shall be removed

from office unless by a vote of two-thirds of the members, or of stock
holders holding two-thirds of the capital stock, at a general meeting held 
after notice of the time and place and of the intention to propose such 
removal. Meetings of stockholders for this purpose may be called by 
the president, or by a majority of the directors, or by members or stock
holders holding at least one-half of the votes. Such calls must be in 
writing, and addressed to the secretary, who must thereupon give notice 
of the time, place, and object of the meeting, and by whose order it was 
called. If the secretary refuse to give the notice, or if there is none, the 
call may be addressed directly to the members or stockholders,.and. be; 
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·served as a notice, in which case it must specify the time and place of
meeting. The notice must be given in the manner provided in section
four hundred and three, unless other express provision has been made
therefor in the by-laws. In case of removal, the vacancy may be filled
.by election at the same meeting.

Cal. 310. 

§ 411. Quorum-proxy. At all elections or votes had for any
purpose there must be a majority of the _subscribed capital stock, or of 
the members, represented either in person or by proxy, in writing. 
Every person acting therein, in person or by proxy or representative, 
must be a member thereof, or a bcma fide stockholder, having stock in his 

•own name, on the stock-books of the corporation, at least ten days prior
:to the election. Any vote or election had other than in accordance with
the provisions of this article is voidable at the instance of absent stock
holderi; or members, and may be set aside by petition to the district
,court of the county where the same was held. Any regular or called
meeting of the stockholders or members may adjourn from day to day,
or from time to time, if for any reason there is not present a majority
of the subscribed stock or members, or no election or majority vote had;
such adjournment, and the reasons therefor, being recorded in the jour•
.nal of proceedings of the board of directors.

Cal. 312. 

§ 412. Election failing-action-place of meeting-justice
of peace may call. If from any cause an election does not take place 

• on the day appointed in the by-laws, it may be held on any day there
. after as is provided for in such by-laws, or to which such election may
be adjourned or ordered by the directors. If an election has not been
held at the appointed time, and no adjourned or other meeting for the
purpose has been ordered by the directors, a meeting may be called by
the stockholders, as provided in section four hundred and ten.

2. Upon the application of any person or body corporate aggrieved
by any election held by any corporate body, or any proceedings thereof, 
the district judge of the district in which such election is held must pro

.-ceecl forthwith summarily to hear the allegations and proofs of the par
ties, or otherwise inquire into the matters of complaint, and thereupon 
confirm the election, order a new one, or direct such other relief in the 
premises as accords with right and justice. Before any proceerlings are 
had under this section five days' notice thereof must be given to the 
adverse party or those to be affected thereby. 

3. The meetings of the stockholders and board of directors of a corpo
ration must be held at its office or principal place of business. 

4. When no provision is made in the by-laws fer regular meetings of
the directors and the mode of calling special meetings, all meetings must 
be called by special notice in writing, to be given to each director by the 
secretary, on the order of the president, or, if there be none, on the order 
,of two directors. 

5. Whenever, from any cause, there is no person authorized to cull
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or to preside at a meeting of a corporation , any justice of the peace of · 
the county where such corporation is established, may, on written ap
plication of three or more of the stockholders or of the members thereof, 
issue a warrant to one of the stockholders or members, directing him to 
call a meeting of the corporation by giving the notice required, and the 
justice may in the same warrant direct such person to preside at such 
meeting until a clerk is chosen and qualified, if there is no other officer 
present legally authorized to preside thereat. 

Cal. 314. 

§ 413. Liability of stockholders-duty of court in case of
suit-stockholder defined. Each stockholder of a corporation is 
indiddually and personally liable for the debts of the corporation to the 
extent of the amount that is unpaid upon the stock held by him. Any 
creditor of the corporation may institute joint or several actions against 
any of its stockholders that have not wholly paid the capital stock held 
by him, and in such action the court must ascertain the amount that is 
unpaid upon the stock held by each stockholder , and for which he is 
liable , and several judgment must be renllered against each in conformity 
therewith. The liability of each stockholder is determined by the 
amount unpaid upon the stock or shares owned by him at the time 
such action is comlllcnced, and such liability is not released by any sub
sequent transfer of stock. And in no other case shall the stockholders 
be individually and personally liable for the debts of the corporation. 
The term "stockholder, "  as used in this section , shall apply not only to 
such persons as appear by the books of the corporation to be such, but 
also to every equitable owner of stock, although the same appear on the 
books in the name of another ; and also to every person who has ad
vanced the installments or purchase money of stock in the name of a 
minor , so long as the latter remains a minor ; and also to every guardian 
or other trustee who voluntarily invests any trust funds in the stock. 
Trust funds in the hands of a guardian or trustee shall not be liable un
der the provisions of this section by reason of any such investment, nor 
shall the person for whose benefit the investment is made be responsible 
in respect to the stock, until he becomes competent and able to control 
the same ; but the re:;ponsibility of the guardian or trustee making the 
investmeni shall continue until that period. Stock held as a collateral 
security , or by a trustee , or in any other representative capacity , does 
not make the holder therof a stockholder within the meaning of this sec
tion , except in the cases above mentioned, so as to charge him with the · 
debts or liabilities of the corporation ; but the pledgeor , or person, or 
estate represented is to be deemed the stockholder, as respects such lia
bility. (As amended, &ss. Laws 1879, c. 9 . )

Cal . 322. 
!<'or liability of stockholders of railroad corporations. See •� 473h ; Cleve- 

land v. Burnham, 18 X. W. Hep. 677 ; Johnson v. Fischer, 14 N. W. Rep. 799. 

§ 414. Valid uncalled meeting. When all the stockholders or ·
members of a corporation are present at any meeting, however called or 
notified, and sign a written consent thereto on the record of such meet-
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ing, the doings of sqch meeting are as valid as if had at a meeting legally 
called and noticed. The stockholders or members of such corporation, 
when so assembled, may elect officers to fill all vacancies then existing, 
and may act upon such other business as might lawfully be transacted 
at regular meetings of the corporation. 

Cal. 317. 

For corporate elections of olficers of railroad corporations. See *§ 473c. 
§ 415. Non-resident stock transfers. When the shares of

stock in a corporation are owned by parties residing out of the territory , 
the president, secretary, and directors of the corporation, before entering 
any transfer of the shares on its books, or issuing a certificate thereof to 
the transferee, may require from the attorney or agent of the non-resi
dent owner, or from the person claiming under the transfer, an affidavit 
or other evidence that the non-resident owner was alive at the date of the 
transfer, and if such affidavit or other satisfactory evidence · be not fur
nished , may require from the attorney, agent, or claimant a bond of in
demnity, with two sureties satisfactory to the officers of the corporation, 
or if not so satisfactory, then one approved by the district judge of the 
county in which the principal office of the corporation is situated , con
ditioned to protect the corporation against any liability to the legal rep
resentath·es of the owner of the shares, in case of his or her death before 
the transfer, and if such affidavit or other evidence or bond be not fur
nished when required, as herein provided, neither the corporation nor 
any officer thereof shall be liable for refusing to enter the transfer on the 
books of the corporation. 

Cal. 326. 

§ 416. Changing amount of stock. Every corporation may
increase or diminish its capital stock at a meeting called for that pur
pose by the directors , as follows : 

1. Notice of the time and place of the meeting, stating its object and
the amount to which it is proposed to increase or diminish its capital 
stock , 1nust be personally served on each stockholder resident in the ter
ritory , at his place of residence , if known, and if not known, at the place 
where the principal office of the corporation is situated ,  and be published 
in a newspaper published in the county of such principal place of busi
ness, once a week for four weeks successively. 

2. The capital stock mmt in no case be diminished to an amount
less than the indebtedness of the corporation, or the estimated cost of the 
works which it may be the purpose of the corporation to construct .  

3 .  At  least two-thirds of  the entire capital stock mrn,t be  represented 
by the vote in favor of the increase or diminution before it can be ef
fected. 

4. A certificate must be signed by the chairman and secretary of the
meeting, and a majority of the directors, showing a compliance with the 
requirements of this section , the amount to which the capital stoC'k has 
been increased or diminished , the amount of stock represented at the 
meeting, and the vote by which the ohjcet was accomplished. 

5. The certificate must be filed in the oflice of the register of deeds
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where the original articles of incorporation were filed , and a certified copy 
thereof in ihe office of the secretary of the territory , and thereupon the 
capital stock shall be so increased or diminished. 

6 . The written assent of the holders of three-fourths of the subscribed
capital stock shall be as effectual to authorize the increase or diminution 
of the capital stock as if a meeting were called and held ; and, upon such 
written assent, the directors may proceed to make the certificate herein 
provided for. 

Cal . 359. 
Jones v. Morrison, 16 N. W. Rep. 854. Increasing stock of railroad corpo

rations. See *§ 473g.

ARTICLE IV .-CORPORATE RECORDS . 

§ 417 .  Entries required in journal-stock-book-publicity.
All corporations for profit are required to keep a record of all their busi
ness transactions , a journal of all meetings of their directors, members , 
or stockholders , with the time and place of holding the same, whether 
regular or special , and ,  if special , its object , how authorized , and the 
notice thereof given . The record must embrace every act done or or
dered to be done, who were present and who were absent; and , if re
quested by any director, member, or stockholder, the time shall be noted 
when he entered the meeting or obtained lea\'e of absence therefrom. 
On a similar request, the ayes and noes must be taken on any proposi
tion , and a record thereof made . On a similar request, the protest of 
any director, member, or stockholder, or any action or proposed action, 
must be entered in full; all such records to he open to the inspection of 
any director, member, stockholder, or creditor of the corporation . 

2 .  In addition to the records above required to be kept, corporations 
for profit must keep a book, to be known as the "stock and transfer 
book, "  in which must be kept a record of all stock; the names of the 
stockholders or mem hers, alphabetically arranged ; installments paid or un
paid ; assessments levied and paid or unpaid ; a statement of every .aliena
tion , sale, or transfer of stock made, the date thereof, and by and to whom; 
and all such other records as the by-laws prescribe. Corporations for 
relif:,rious and benevolent purposes must provide in their by-laws for such 
records to be kept as may be necessary . Such stock and transfer book 
must be kept open to the inspection of any stockholder, member, or cred
itor. 

Cal .  377. 
ARTICLE V .-DJ8f!OJXTION OF CORPORATIONS. 

§ 4 18 .  Involuntary-voluntary, how. A corporation is <lis
soh-ed : 

1 .  By the expiration of the time limited by its articles of incorpora
tion. 

2 .  Its involuntary disi,olution is provided for in chapter twenty-six 
of the Code of Civil Prodedure . 

3 .  I f  voluntary , i ts  disi-;ulution may b e  effected in the following man
ner : 
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1 .  A corporation may be dissoh·ed by the district court of the county 
where i� office or principal place of business is situated, upon its vol
untary application for that purpose . 

2 .  The application must be in writing, and must set forth : 
That at a meeting of the stockholders or members called for that pur

pose, the dissolution of the corporation was resolved upon by a two-thirds 
vote of all the stockholders or members , and that all claims and demands 
against the corporation have been satisfied and discharged. 

3 .  The application must be signed by a majority of the board of di
rectors, trustees, or other officers having the management of the affairs 
of the corporation, and must be verified in the same manner as a com
plaint in a civil action . 

4 .  If the court is satisfied that the application is in confonnity with 
this article , it must order the application to be tiled , and that the clerk 
give not less than thirty nor more than fifty days' notice of the applica
tion, by publication in some newspaper published in the county , and 
if there are none such, then by advertisement posted up in five of the 
principal public places in the county. 

5 .  At any time before the expiration of the time of publication, any 
person may file his objections to the application. 

6 .  After the time of publication has expired, the court may,  upon 
five days' notice to the persons who have filed objections, or without 
further notice , if no objections have been filed , proceed to hear and de
termine the application ; and if all the statements therein made are 
shown to be true , the court must declare the corporation dissolved . 

7 .  The application, notices and proof of publication, objections, if 
any , and declaration of dissolution , constitute the judgment roll, and 
from the judgment an appeal may be taken in the same manner as in 
other actions. 

Cal . 399. 
Validity of incorporation cannot be inquired of collaterally. Sec. 376. 

Forced dissolution. Code Civil Proc. §§ 532, 533, pp. 143, 146 ; Strong v. 
McCogg, 13 N. W. Rep. 895. 

§ 419 .  Lapse by non-user. If a corporation does not organize
and commence the transaction of business , or the construction of its 
works, within one year from the date of its incorporation, its corporate 
powers cease. 

Cal. 358 . 
State ex rel . Dilworth v. Council Bluffs, etc . ,  Co. 9 N. W. Rep. 563. Time 

extende.d. See •§ 479c. Certain associations held strictly to the law. See 
•§ 497d.

§ 420. Directors trustees on dissolution. Unless other per
sons are appointed by the court, the directors or managers of the affairs 
of such corporation at the time of its dissolution are trustees of the cred
itors and stockhol<lers or members of the corporation dissolved, and haYe 
full power to settle the affairs of the corporation, and to collect and pay 
debts and divide among the stockholders the properly which remains 
after the payment of debts and necessary expenses; and for such pur-
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poses may maintain or defend actions in their own names by the style· 
of the trustees of such corporation dissolved , naming it; and no action 
whereto any such corporation is a party shall abate by reason of such 
dissolution . 

Cal. 400. 

§ 421 . Liability. The trustees mentioned in the preceding section
are jointly and 8e\·erally responsible to the creditors , stockholders, and 
members of the corporation to the extent of its property in their hands. 

§ 422.  Revival. A corporation once dissolved -can be revived only
by the same power by which it could be created. 

_.\RTICLE VI . -ASSESS:'.IIEXTS OF STOCK, 

§ 423. Levied, when. The directors of any corporation formed
or existing under the laws of this territory , after one-fourth of its capital 
stock has been subscribed, may , for the purpose of paying expenses, con
ducting business , or paying debts, levy and collect assessments upon the 
subscribed capital !ltock thereof, in the manner and form and to the ex
tent provided herein. 

Cal. 3-31. 

For assessment on stock subscribed to railroad corporations, see •� 4i3e. 
For assessment against the members of non-stock corporations ,  see •� 49i a.

§ 424 . Limitation of. No assessment must exceed ten ·per cent.
of the amount of the capital stock named in the articles of incorporation , 
except in the cases in this section otherwise pro,ide<l for, as follows : 

L If the whole capital of a corporation has not been paid up, and 
the corporation is unable to meet its liabilities or to satisfy the claims of 
its creditor:-; , the assessment may be for the full amount unpnid upon the 
capital stock ; or , if a less amount is sufficient, then it may be for such a 
percentage as will raise that amount. 

2 .  The directors of railroad corporations may assess the capital stock 
in installments of not more than ten per cent. per month , unless in the 
articles of incorporation it is otherwise provided. 

3 . The directors of fire or marine insurance corporations may assess
such a percentage of the capital stock as they deem proper. 

Cal. 332. 

§ 425 . New assessment only. No assessment must be levied
while any portion of a previous one remains unpaid , unless : 

1 .  The power of the corporation has been exercised in accordance 
with the provisions of this article for the purpose of collecting such pre
vious assessment ; 

2·. The colleetion of the previous assessment has heen enjoined ; or, 
3 . The assessment falls within the provisions of  either the  first, sec

ond ,  or third subdivision of section four hundred and twenty-four. 
Cal. 33a. 
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§ 426 .  Requisites of assessment. Every orcler levying an as
sessment must specify the amount thereof; when, to whom, and where 
payable ; fix a day , subsequent to the full ierm of publication of the as
sessment notice , on which the unpaid assessments shall be delinquent, 
not less than thirty nor more than sixty days from the time of making 
the order levying the assessment; and a day for the sale of delinquent 
stock, not less than fifteen nor more than sixty clays from the day the 
stock is declared delinquent. 

Cal. 334. 
§ 427. Form of notice. · Upon the making of the order, the sec

retary shall cause to be published a notice thereof, in the following form : 
pfame of corporation in full. Location of principal place of business.) 
Notice is hereby given that at a meeting of the directors, held on the (date , )  

an assessment of ( amount) per share was levied upon the capital stock of the 
corporation, payable (when , to whom, and where. ) Any stock upon which • 
this assessment shall remain unpaid on the (day fixed) will be del i nr1 uent 
and advertised for sale at public auction ,  and, unless payment is made before, 
will be sold on the (day appointed , )  to pay the delinquent assessment, to
gether with costs of advertising and expenses of sale. 

Cal. 335. 
(Signature of Secretary, with location of office . )  

§ 428 . Service thereof. The notice must be personally served
upon each stockholder, or ,  in lieu of personal service , must be sent 
through the mail, addressed to each stockholder at his place of rPsidence , 
if known, and, if not known, at the place where the principal office of the 
corporation is situated , and be published once a week for four consecu
tive weeks, in some newspaper qf general circulation and devoted to the 
publication of general news, published at the place designated in the 
articles of incorporation as the principal place of busineHH , anrl also in 
some newspaper published in the county in which the workR of the cor
poration are siluated, if a paper be published therein . If the works ol 
the corporation are not within a state or territory of the United States , 
publication in a paper of the place where they are situated is not neces
sary. If there be no newspaper published at the place <b,ignated as the 
principal place of business of the corporation ,  then the pnblicatiun must 
be made in some other newspaper of the county , if there be one , and ,  if 
there be none, then in a newspaper published in an adjoining county . 

Cal. 336. 
§ 429 . Delinquent levy. If any portion of the assessment men

tioned in the notice remains unpaid on the day specified therein for de
claring the stock delinquent, the secretary must, unless otherwise ordered 
by the board of directors, cause to be published in the same papers in 
which the notice hereinbefore provided for shall have been published, a 
notice substantially in the following form : 

(:Nivne in full . Location of principal place of business.) 
:NoTICE.-There is delinquent upon the following described stock, on ac

count of assessment levied on the (date) (and assessments levied previous 
thereto, if any,)  the several amounts set opposite the names of the respective 
shareholders, as follows: (Names, number of certificate, number of shares, 
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amount.) And, In accordance with law, ( and an order of the board of direct
ors, made on the [date] if any such order shall have been made,) so many 
shares of each parcel of such stock as may be necessary will be sold, at the 

_ (particular place,) on the (date,) at ( the hour) of such day, to pay delinquent 
.assessments tht'reon, together with costs of advertising and expenses of sale. 

(Name of Secretary, with location of office.) 
Cal. 337 . 
See *§ 497a. 
§ 430. Contents of ,notice. The notice must specify e,·ery cer

tificate of stock, the number of shares it represents, and the amount due 
thereon, except where certificates may not have been issued to parties 
entitled thereto, in which case the number of shares, and the amount 
due thereon, together with the fact that the certificate for such shares 
have not been issued, must be stated. 

Cal . 338. 
§ 431 . Publication. The notice , when published in a daily paper,

must be published for ten days, excluding Sundays and holidays ,  pre
vious to the day of sale. When published in a weekly paper, it must 
be published in each issue for two weeks previous to the day of sale. 
The first publication of all delinquent sales must be at least fifteen days 
prior to the day of sale. 

Cal. 339. 
§ 432 . E:ffect of same. By the publication of the notice the cor

poration acquires jurisdiction to sell and convey a perfect title to all of 
the stock described in the notice of sale upon which any portion of the 
assessment, or costs, or advertising remains unpaid at the hour appointed 
for the sale, but must sell no more of such stock than is necessary to pay 
the assessments due and costs of sale. 

Cal. 340. 
§ 433. Mann�r of sale. On the day , at the place, and at the

time appointed in the notice of sale, the secretary must, unless other
wise ordered by the directors, sell or cause to be sold at public auction, 
to the highest bidder, for cash, so many shares of each parcel of the de
scribed stock as may be necessary to pay the assessment and charges 
thereon , according to the tem1s of sale. If payment is made before the 
time fixed for sale, the party paying is only required to pay the actual 
cost of advertising, in addition to the assessment. 

Cal. 341. 
§ 434. Bidder defined. The person offering at such sale to pay

the assessment and costs for the smallest number of shares or fraction of 
a share is the highest bidder, and the stock purchased must be trans
ferred to him on the stock books of the corporation, on payment of the 
assessment and costs. 

Cal . 342. 
§ 435 . Bidding in. If at the sale of stock no bidder offers the

amount of the assessment and costs and charges due , the same may be 
bid in and purchased by the corporation, through the secretary, presi-
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dent, or any director thereof, at the amount of  the  assessments, costs, 
arid charges due ; and the amount of the assessments, costs, and charges 
must be credited as paid in full on the books of the corporation, and 
entry of the transfer of the stock of the corporation must be made on 
the books thereof. While the stock remains the property of the corpo
ration it is not assessable , nor must any dividends be declared thereon ; 
but all assessments and dividends must be apportioned upon the stock 
held by the stockholders of the corporation. 

Cal. 343. 
§ 436 . Stock held by corporation. All purchases of its own

stock made by any corporation vest the legal title to the same in the 
corporation ; and the stock so purchased is held subject to the control of 
the stockholders, who may make such disposition of the same as they 
deem fit, in accordance with the by-laws of the corporation or vote of a 
majority of all the remaining shares. Whenever any portion of the cap
ital stock of a corporation is held by the corporation by purchase, a ma
jority of the remaining shares is a majority of the stock for all purposes 
of election or voting on any question at a stockholders' meeting. 

Cal. 344. 
§ 437 . Extended notice. The dates fixed in any notice of as

sessment or notice of delinquent sale, published according to the provis
ions hereof, may be extended from time to time, for not more than thirty 
days, by order of the directors, entered on the records of the corporation ; 
but no order extending the time for the performance of any act specified 
in any notice is effectual, unless notice of such extension or postpone
ment is appended to and published with the notice to which the order 
relates. 

Cal. 345. 

§ 438 . Irregularities. No assessment is invalidated by a failure
to make publication of the notices herein before provided fo,r , nor by the 
non-performance of any act required , in order to enforce the payment of 
the same; but in case of any substantial error or omission in the course 
of proceedings for collection, all previous proceedings , except the levying 
of the assessment, are void, and publication must be begun anew. 

Cal. 346. 

§ 439 . Redemption-limitation. No action must be sustained
to recover stock sold for delinquent assessments, upon the ground of irreg
ularity in the assessment, irregularity or defect of the notice of sale, or 
defect or irregularity in the sale, unless the party seeking to maintain 
such action first pays or tenders to the corporation , or the party hold
ing the stock sold , the sum for which the same was sold, together with 
all delinquent assessments which may have been paid thereon, and in
terest on such sums from the time they were paid; and no such action 
must be sustained, unless the same is commenced by the filing of a com
plaint, and the issuing of a summons thereon, within six months after 
such sale was made. 

Cal. 347. 
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§ 440 . Proof of notice-sale. The publication of notice required
by this article may be proved by the affidavit of the printer, foreman, 
or principal clerk of the newspaper in which the same was published; 
and the affidavit of the secretary or auctioneer is prima fade evidence of 
the time and place of sale, of the quantity and particular description of 
the stock sold, and to whom, and for what pri�, and of the fact of the 
purchase money being paid. The affidavits must be filed in the office 
of the corporation, and copies of the same, certified by the secretary 
thereof, are prim.a Jacie evidence of the facts therein stated. Certificates 
signed by the secretary, and under the seal of the corporation, are prim.a
facie evidence of the contents thereof. 

Cal. 348. 
§ 441. Action-option. On the day specified for declaring the

stock delinquent, or at any time subsequent thereto, and before the sale 
of the delinquent stock, the board of directors may elect to waive further 
proceedings under this article for the collection of delinquent assessments, 
or any part or portion thereof, and may elect to proceed by action to re- cover the amount of the assessment, and the costs and expenses already 
incurred , or any part or portion thereof. 

Cal. 349. 

ARTICLE VIL-JUDGMENT AGArnST AND SALE OF CORPORATE FRANCHISES. 

§ 442. Franchise salable-no exemption. For the satisfac
tion of any judgment against a corporation authorized to receive tolls, 
its franchise , and all the rights and privileges thereof, may be levied 
upon and sold under execution, in the same manner and with the same 
effect as any other" property, but without any exemption. 

Cal. 388. 
Code Civil Proc. § 333. 
§ 443. Certificate of sale. The purchaser at the sale must re

ceive a certificate of purchase of the franchise, and be immediately let 
into the possession of all property necessary for the exercise of the pow
ers and the receipt of the proceeds thereof , and must thereafter conduct 
the business of such corporation, with all its powers and privileges, and 
subject to all its liabilities, until the redemption of the same as herein
after provided. 

Cal . 389. 
§ 444 . Purc.haser's rights. The purchaser or his assignee is en

title<l to recover any penalties imposed by law, and recoverable by the 
corpomtion for an injury to the franchise or property thereof, or for any 
damages or other cause, occurring during the time he holds the same, 
and may use the name of the corporation for the purpose of any action 
necesi;ary to recover the same. A recovery for damages or any penalties 
thus had is a bar to any subsequent action by or on behalf of the corpo
ration for the same. 

Cal. 390. 
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§ 445. Other powers remain. The corporation whose franchise
is sold , as in this article provided, in all other respects retains the same 
powers, is bound to the discharge of the same duties, and is liable to the 
same penalties and forfeitures, as before such sale. 

Cal. 391. 
§ 446 . Redemption. The corporation may, at any time within

one year after such sale, redeem the franchise by paying or tendering to 
the purchaser thereof the sum paid therefor, with twelve per cent. inter
est thereon, but without any allowance for the toll which he may in the 
mean time have received;  and upon such payment or tender the fran
chise, and all the rights and privileges thereof, revert and belong to the 
corporation, a.q if no such sale had been made. 

Cal . 3�. 
§ 447. Where sold. The sale of any franchise under execution

must be made in the county in which the corporation has its principal 
place of business, or in which the property, or some portion thereof, upon 
which the taxes are paid, is situated. 

Cal. 393. 
ARTICLE vm.-EXAMINATION OF CORPORATIONS, ETC. 

§ 448. Power of legislature. The legislative assembly , or
either branch thereof, may examine into the affairs and condition of any 
corporation in this territory at all times ; and for that purpose any com
mittee appointed by the said assembly, or either branch thereof, may 
administer all necessary oaths to the directors, officers, and stockholders 
of such corporation, and may examine them on oath in relation to the 
affairs and condition thereof; and may examine the safes, books ,  paperi::, 
and documents belonging to such corporation, or pertaining to its affairs 
and condition, and compel the production of all keys, books, papers, and 
documents by summary process, to be issued on application to any dis
trict court or any judge thereof, under such rules and regulations as the 
court may prescribe. 

Cal. 383. 
§ 449. Power reserved. The legislnth·e assembly may at any

time amend this chapter, J)r any article or section thereof. 
Cal. 384. 
Sec. 375. 

ARTICLE IX .-RAILROAD CORPORATIOXS . 

§ 450. General powers classed. Every railroad corporation
organized in this territory, or chartered by or organized under the laws 
of the United States, or any state or territory, has power and is author
ized: 

1. To enter upon any land for the purpose of examining and sun·ey
ing its railroad line , and may take, hold , and .appropriate so much real 
property as may be necessary for the location , construction, and con
venient use of its road, including all necessary grounds for stations, build
ings, workshops, depots, machine-shops, switches, side tracks, turn-
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tables , and water stations; all materials for the construction and repair 
of said road and its appurtenances; and a right of way over adjacent 
lands, sufficient to enable such corporation to construct and repair its 
road, and a right to conduct water by aqueducts, and the right of mak
ing proper drains : provided, that the lands so held, taken, and appropri
ated, otherwise than by the consent of the owuer, shall not exceed two 
hundred feet in width , except for wood and water stations, and depot 
grounds, unless where greater width is necessary for excavation, embank
ments, or depositing waste earth: and providedfu:rther, that no appropria
tion of private property , for the use of any corporation provided for in 
this article, shall be made, until full compensation therefor be first made 
or secured to the owners thereof. 

2. To lay out, locate, construct, furnish, maintain, operate, and en
joy a railroad with single or double tracks, with such side tracks, turn
outs, offices , and depots as shall be necessary , between the places of the 
tennini of the said road, commencing at or within, and extending to or 
into, any town, city , or village named as the places of the tennini of said 
road, and construct branches from the main line to other towns or places 
within the limits of this territory. 

3 .  To carry persons and property on its railroad, and receive tolls or 
compensation therefor. (As amended, Sess. Laws 1879, c. 46, § 26.) 

Powers of railroad corporations. See *§ 473i. 

§ 451 . Purchase or take realty. Any railroad corporation may
purchase and use real property for a price to be agreed upon with the 
owners thereof; or the damages to be paid by such corporation for any 
real property taken as aforesaid , when not agreed upon, shall he ascer
tained and determined by commissioners to be appointed by the j udge 
of the district court of the county or judicial subdivision wherein such 
real estate is situated , iu conformity with the provisions of this article . 

Not repealed. See *§ 473aa. 

§ 452 . Taking when owner refuses-procedure. If the
owner of any real property over which said railroad corporation may de
sire to locate its road , shall refuse to grant the right of way through and 
over his premises , the district judge of the county or subdivision in 
which said real property may be �ituated , as provided in this article·, 
shall , upon the application or petition of either party, and after ten 
<lnys' notice to the opposite party, either by personal service or by leav
ing a copy thereof at his usual place of residence, or, in casq of his non
residence in the territory, by such publication in a newspaper as the 
judge may order, direct the sheriff of said county to summon three dis
interested freeholders of said county or subdivision (or, if there be none 
such , then of the territory) as commissioners, who shall be selected by 
said judge, and who must not be interested in a like question. The 
commi$sioners shall be duly sworn to perform their duties impartially 
and justly ; and they shall inspect said real property and consider the 
injury which such owner may sustain by reason of such railroad; and 
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they shall assess the damages which said owner will sustain by such ap
propriation of his land; and they shall forthwith make report thereof in 
writing to the clerk of the said court, setting forth the quantity, bound
aries, and value of the property taken, or amount of injury done to the 
property which they assess to the owner ; which report must be filed 
and recorded by the clerk, and a certified copy thereof may be transmit
t.ed to the register of deeds of the county or subdivision where the land 
lies, to be by him filed and recorded (without further acknowledgment 
or proof) in the same manner and with like force and effect as is pro
vided for the record of deeds. And if said corporation shall, at any 
time before it enters upon said real property for the purpose of con
structing said road , pay to said clerk for the use of said owner the sum 
so assessed and reported to him as aforesaid , it shall thereby be author
ized to construct and maintain its road over and across said premises : 
Provided, that if the corporation shall need or require , for the purpose of 
constructing said railroad , to take and occupy any real property in any 
unorganized county, or in other unor�anized country where there is no 
district court estaLlished, then the judge of the district court of the 
nearest organized county or subdivision (wherein such court is estab
lished) upon the line of said road, shall appoint commissioners to assess 
said damages ; and he and they shall perform all other duties required 
of district judges and commissioners by the terms of this article , and 
either party shall have the right to appeal as in other cases herein pro
vided : and provided further, that the report of the commissioners may be 
reviewed by the district court on written exceptions filed by either party 
in the clerk's office within sixty days after the filing of such report ; and 
the court shall take such order therein as right and justice may require , 
either by confirming, modifying, or rejecting the same, or by ordering a 
new appraisement on good cause shown; or either party may ,  within 
thirty days after the filing of such report, file with the clerk a written 
demand for a trial by a jury ; jn which case the amount of damages :;hall 
be assessed by a jury , and the trial shall be conducted and judgment 
entered on the verdict in the same manner as civil actions in the district 
court. If the party demanding such trial docs not recover a verdict 
more faYorable to him than the assessment of the commissioners , he 
shall not recover costs in the district court ; and all the costs in the dis
trict court may be taxed against him : and provided further , that either 
party may appeal from the decision of the district court to the supreme 
court, and the money so deposited shall remain in the hands of the clerk 
as aforesaid, until a final decision be had, and subject thereto . But 
such review or appeal shall not delay the prosecution of the work on 
said railroad over the premises in question, if such corporation shall first 
have paid or deposited with said clerk the amount so as:;esscd l1y :,:aid 
commissioners; and in no case shall said corporation be liable for the 
costs on such review or appeal , unless the owner of such real property 
shall be adjudged entitled , upon either review or appeal, to a greater 
amount of damages than was awarded by said commissioners . The 
corporation shall, in all cases, pay the costs and expenses of the first 

v.2-52
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assessment. And in case of review or appeal the final decision may be 
transmitted by the clerk of the proper court, duly certified, to the proper 
register of deeds, to be by him filed and recorded as hereinbefore pro
vided for the recording of the report, and with like effect. (As ameruled,
Ses.�. Laws 1881 , c. 27.) 

Blesch v. C. & N. W. Ry. Co. 2 N. W. Rep. 113 : Hartshorn v. B., C. R. & 
N. Hy . Co. 3 N. W. Rep. 648 ; St. P. & S. C. Ry. Co. v. Cowell. 11  N. W.  Rep. 
106 ; Lance v. C . ,  M. & St. P. Ry. Co. Id. 612 ; Leber v. M. & N. W. Ry. Co.
13 N. W. Rep. 31 ; Sheldon v. M. & St . L. Ry. Co. Id. 134 ; Britton v. D . ,  O. 
& S.  R.  Co. I<l. 710 ; Morin v. St. P. ,  M. & M. Ry. Co. 14 N .  W. Hep. 460; 
Port Huron &, S. W. Ry. Co. v. Voorheis, 15 N. W. Rep. 882 ; Detroit, W. 
J . & T .  Ry. Co. v. Crane, Id. 73 ; Sherman v .  St. P. , M. & M. Ry. Co. Id.
239 ; Gottachalk v. Lincoln & N. W. R. R. I<l. 695 ; Kanne v. M. & St. L. 
Ry. Co. Id. 871 ; Weyer v. M. & L. W. R. Co. Id. 481 ;  Wooster v. Sugar
River Valley Ry. Co. Id. 401 .  

§ 453 .  Commissioners act in all cases�vacancies. Free
holders so appointed shall be the commissioners to assess all the dam
ages to the owners of real property in said county or subdivision; and 
.said coriJoration may, at any time after their appointment, upon the re
fui'ul of any owner, or guardian of any owner, of lands in said county or 
sulJllh-ision to grant the right of way as afocesaid, by giving said owner 
or guardian ten <lays' notice thereof in the manner prescribed in the pre
ceding section, have the damages assessed in the manner hereinbefore 
prescribed. In case of the death, absence, or refusal, or neglect of any 
of said freeholders to act as commissioners as aforesaid, the sheriff shall, 
upon the selection of the district judge, summon other freeholders to 
complete the panel, and said commissioners shall receive three dollars 
per day, each, for their services, an<l the same shall be taxed in the bill 
of costs. 

:Kot repealed . See •§ 473aa.

§ 454 . Guardians-married women. Whenever any railroad
corporation shall take any real property, as aforesaid, of any minor, any 
person insane or otherwise incompetent, or of any married woman whose 
husband is under guardianship, the guardian of such minor, insane or 
incompetent person, or such married woman, with the guardian of her 
huslJarnl, may agree and settle with said corporation for all damages or 
claims by reason of the taking of such real property, and may gi vc Yalid 
releases and dischar<6es therefor, upon the approval thereof by the judge 
of the probate court. 

Xot repealed. See •§ 473aa. 
§ 4:j:j . Unknown owner. If , upon the location of said railroad,

it shall be found to run through the real property of any non-resident 
owner who is unknown to the corporation, or who has not been by it in
formed thereof, and has neither granted nor refused to grant the right of 
way through and over his said premises, the said corporation may give 
four weeks' notice to such owner, if known, an<l, if not known, by a 
description of such real property by publication four consecuth·e weeks 
!n some newspa1)er published in the county or subdivision where such 
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real property may lie, if there be any, and, if not, in one nearest thereto 
· on the line of their said road , that said railroad has been located through
and over his lands ; and if said owner do not , within thirty days there
' after, apply to the district judge to have the damages assessed in the
mode prescribed in this ·article, said corporation may proceed to have
the damages assessed, as hereinbefore provided, subject to the same right
• of review and appeal as in case of resident owners ; and upon payment of
damages assessed to the clerk of the district court, the corporation shall
acquire all the rights and privileges mentioned in this article.

Not repealed. See •� 4 73aa.

§ 456. Claimants on public lands. Any railroad corporation is
authorized to pass over, occupy , and enjoy all the public lands , to the 
extent and in the manner prescribed by the act of congress approved 
March 3 ,  1875 : prarided, that the damages accruing to any occupant or 
po;;sessory claimant or other person who may reside on or have improve
ments upon said public land, shall be detennjned and paid by said rail
. road corporation as provided in this article for °'mers of private lands. 

Not repealed. See *§ 473aa. 
§ 457 . Highways, canals, etc. Any railroad corporation may

locate, construct , and operate its railroad across ,  over , or under any 
road , highway , railroad , canal, stream, or water-course when it may be 
necessary in the com,truction of the same ; and in such cases said corpo• 
ration shall so construct its railroad crossings as not unnecessarily to im
_pede the travel, transportation, or navigation upon the road, highway , 
railroad ,  canal, stream, or water-course so crossed . Said corporation 
shall have the right to change the channel of any stream or water-course 
from its present location or bed, whenever it may be necessary in the 
location, construction, or use of its said road : prai-ided, such change do 
not alter its general course , or materially impair its former usefulness. 

Xot repealed. See *§ 473aa. 
§ 4,:,s . Change of line or grade. Whene,·er any railroad cor

poration shall find it necessary, for the purpose of avoiding annoyance 
to public travel, or dangerous or difficult curves or grades , or unsafe or 
unsubstantial grounds or foundations , or for other reasonable causes, to 
change the grade or location of any portion of its road, such railroad 
corporation shall be and is hereby authorized to ' make such changes of 
grade and location, not departing from its general route. And for the 
purpose of making any such change in the location and grades of any 
such roads as aforesaid , such corporation shall have all the rights, pow
ers , and privileges to entor upon and appropriate such real property, ancl 
make surveys necessary .to effect such changes and grades, upon the 
same terms, and subject to the same obligations , rules, and regulations, 
as are prescribed by la,v ; and shall also be liable in damages when any 
may have been caused by such change to the owner of real property upon 
which such road was heretofore constructed ,  to be ascertaiped and paid, 
or deposited, as herein provided; but no damages shall be allowed unless 
.claimed within ninety day.'> after actual notice in writing of such intended 
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change shall l;>e given to such owner residing on the premises, or, if non
resident, notice by such publication in some newspaper in general circu
lation, as the district judge may order. 

Not repealed. See *§ 473aa. 

§ 459. Public grounds-streets. If it shall be necessary , in
the location of any part of any railroad , to occupy any road, street, alley , 
or public way or ground of any kind, or any part thereof, it shall be 
competent for the municipal or other corporation, or public officer, or 
public authorities , owning or having charge thereof, and the railroad cor
poration , to agree upon the manner, and upon the terms and conditions, 
upon which the same may be used or occupied ; and if said parties shall 
be unable to agree thereon, and it shall be necessary , in the judgment of 
the directors of such railroad corporation, to use or occupy such road, 
street , alley, or other public way or ground, such corporation may ap
propriate so much of the same as may be necessary for the purposes of 
such road, in the same manner and upon the same terms as is provided 
in this article for the appropriation of the property of individuals. 

Not repealed. See •� 473aa. 
Whethe1· sections 460 to 473, inclusive, of the Civil Code, are repealed by 

implication by the act of eighteen hundred and seventy-nine, chapter forty
six , inserted below as *§§ 473,.i et seq. , see Town of Heel Rock v. Henry, 1 
Sup. Ct. Rep. 438 ; Cmnphell v. Case, 1 Dak. 17 ; People v. Sponsler, Id. 289 ;. 
U. S. v. Fisher, 3 Sup. Ct. Rep . 155, 156, and cases cited. 

§ 460 .  Railroad junctions-crossings. Every railroad corpo
ration shall have power to cross , intersect , join, and unite its railroad 
with any other railroad before constructed at any point on its route and 
upon the grounds of such other railroad corporation, with the necessary 
turnouts , sidings , and switches , and other conveniences in furtherance of 
the objects of its connection ; and every corporation whose railroad is or 
shall hereafter be intersected by any new railroad shall unite with the 
owners of such new railroad in fonning such intersection and connections , 
and grant the facilities aforesaid ; and if the two corporations cannot 
agree upon the amount of compensation to be made therefor, or the 
points and manner of such crossings and connections , the same shall be 
ascertained and determined by commissioners , to be selected as pro
vided in this article in respect to taking of lands. 

*§§ 473a et seq.

§ 461. Union of lines. Railroad corporations shall have power
to intersect, join, and unite their respective railroads , constructed or to 
be constructed in this territory , or in adjoining states and territories , at 
such point on the boundary line of each , or at such other point , as may 
be mutually agreed upon by said corporations. And such railroads are 
authorized to merge and consolidate the stock of the rPspectiYe corpora
tions, making one joint-stock corporation of the railroads thus connected, 
upon such terms as may be agreed upon in accordancr with the laws of 
the adjoining state or territory with whose road or rou1ls connections are 
thus formed : provided, that the consent thereto of three-fourths of all the 
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. stockholders, in amount, in any road whose stock is proposed to be con
solidated, shall first be obtained. 

*§§ 473a et seq.

§ 462. Extension beyond territory. Every railroad corpora
tion is empowered to extend its road into or through any other f;tate or 
territory, under such regulations as may be prescribed by the laws of 
such state or territory through which said road may be extended ; and 
the rights and privileges over said extension, in the construction and use 
of said railroad for the benefit of said corporation, and in controlling and 
applying the assets of said corporation, shall be the same as if its rail
road had been constructed wholly within this territory. 

*§§ 473a et seq.

§ 463. Mutual contracts. Every railroad corporation which 
may have constructed or commenced the construction of its road, so as 
to meet and connect with any other railroad, in an adjoining state or ter
ritory, at the bounoary line of this territory, shall have the power to 
make such contracts and agreements with any such road constructed in 
an adjoining state or territory, for the transportation of freight and pas
sengers, or for the use of its said road, as to the board of directors may 
seem proper. 

*§§ 473a et seq .

§ 464. Mortgage bonds-limitations. Every railroad corpo
ration shall have power to mortgage or execute deeds of trust of the whole 
or any part of its property and franchises, including any lands or other 
property granted to said corporation by the United States, to secure 
money borrowed by it for the construction and equipment of its road, 
and may issue its corporate bonds, in sums not less than five hundred 
dollars ,--secured by i:;aid mortgages or deeds of trust,-payahle to bearer 
or otherwise, and, if payable to bearer, negotiable by deli wry, bear
ing interest at a rate not to exceed ten per cent . per annum, and con
vertible into stocks, and may sell them at surh rates or prices as it may 
deem proper ; and if said bonds should be sold below their nominal or 
par value, they shall be valid and binrliug upon the cm-poration , and no 
plea of usury shall be put in by or allowed in behalf of said corporation 
in any action or proceedings upon the same. The principal and inter
est upon i,aid bonds, or either of them, may be made payable within or 
without this territory. 

•�§ 473a et seq.

§ 465 . Lien-sale. Such corporation shall ha,·e power to borrow
. money on the credit of the corporation , and may execute bonds or prom
issory notes therefor; and, to secure the payment thereof, may pleLlge 
the property and income of such corporation . Any mortgage or deed 
of trust made upon the lands, road, or other property of rai l road cor
poration, shall bind and be a valid lien upon all the prnperty mentioned 
in such deed or mortgage, including rolling stock ; and the purcha:,;cr, 
under foreclosure of such mortgage or trust deetl, shall have am! enjoy 
.all the rights of a purchaser on execution sale : proisiclcd, that nothing 
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contained in this article shall be so construed as in any manner to inter
fere with , change , or modify the rights of this territory or the United 
States to any lands granted by congress to this territory , or to said cor
porations, or to transfer any right in said lands , otherwise than as sub
ject to all the conditions imposed by the grant made by the United 
States or this territory . 

*�� 473a et seq.

§ 466 . Cover future assets. Said mortgages or deeds of trust
may by their tem1s include and cover not only the property of the cor
porations making them at the time of their date, but property , both real 
and personal , which may thereafter be acquired by them , together with 
all the material and property neces,.:ary for the use and operation of said 
roads, and shall be as valid and effectual as if the property were in pos
session at the time of the execution thereof. 

*§§ 473a et seq.

§ 46i . Record-effect of. Said mortgages or deeds of trust shall
be recorded in the office of the register of deeds of each organized county 
through which said road , mortgaged or dee1led , may run in this terri
tory, or ·wherever it may hold larnl,: included in f-tai<l mo11ga�es or deeds 
of trust , and shall be a notice to all the world of the rights of all partiC's 
under the same; awl for this purpose, and to secure the rights of mort
gagees , or parties interested under deeds of trust so executed and recorded , 
the rolling stock , personal property , and material necessary for operating 
the road of said corporation , bC'longing to said road and appertaining 
thereto , shall be deemed a part of the road , and said mortgages and clec<ls 
so recorded shall have the same effect, both as to notice and otherwise, 
as to the real estate covered by them. 

*§§ 4 73a et seq.

§ 468 . Consolidation-method of. Whene,·cr the lines of rail
road of any railroad corporations in this territory , or auy portion of such 
lines , have bee1� or may be constructed , so as to admit the passage of 
burden or passenger cars o,·er two or more of such roads continuously , 
without break of gauge or interruption , such corporations are hereby au
thorized to consolidate themselves into a single corporation in the follow
ing manner : The directors of the said two or more corporations may 
enter into an agreement, under the corporate seal of each , for the consol
idation of the said two or more corporations , prescribing the terms and 
conditions thereof; the mode of carrying the same into effect ; the name 
of the new corporation ; the number of the directors thereof, which shall 
not be less than sewn; the time and place of holding the first election of 
directors ; the numher of shares of capital stock in the new corporation ; 
the amount of each share ; the manner of converting the shares of capital 
stock in each of said two or more corporations into shares in such new 
corporation ; the manner of compeusating stockholders in each of !'aid 
two or more corporations , who refuHc to convert their stock into the stock 
of such new corporation , with i'\Uch other cletails as they shall deem nec
essary to perfect sueh consolidation of sa.id corporations , together with 
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such other statements as may be required in the premises by sections 
three hundred and ninety-two and three hundred and ninetv-three of 
this Code; and when such corporations 8hall have complied with all the 
other requisites for the creation of corporations prescribed in article one 
of this chapter, and other provisions of law, then such new or consoli
dated corporation shall retain and possc8s all the powers, rights, and 
franchises originally conferred upon such said two or more corpora
tfons, and shall be subject to all the restrictions and perform all the 
duties imposed by the provisions of this chapter: J)1'Qt,ided, that all 
stockholders in either of such corporations who shall refuse to convert 
their stock into the stock of such new corporation shall be paid the mar
ket value of said stock at the date of such consolidation. 

*§§ 473a et seq.

§ 469. Stockholders' consent required. Such agreement of
the directors shall not be deemerl to be the agreement of the said two or 
more corporations until after it shall ha,·e been submitted to the stock
holders of each of the said corporations separately, at a meeting thereof, 
to be called upon a notice of at least ninety days, specifying the time 
and place of such meeting, and the object thereof, to be addressed to 
each of such stockholders, when the place of residence is known, and de
posited in the post-office, and published at least for six succe;.:,-;ive weeks 
in one newspaper in one of the cities or towns in which each of said cor
porations has its principal office of business; and has been sanctioned by 
such stockholders, by the vote of at least two-thirds in the amount of the 
stock represented at such meeting, voting by ballot in regard to such 
agreement, either in person or by proxy; each share of capital stock 
being entitled t-0 one vote. And when such agreement of the directors 
has been so sanctioned by each of the meetings of the r,:tockhol<lers, tsep
arately, after being submitted to such meetings in the manner ahove 
mentioned, then such agreement of the directors shall be deemed to be 
the agreement of the said two or more corporations. 

*§§ 473a et seq.

§ 470. Filing agreement. Upon making the agrc<'mcnt arnl the
statements mentioned in the last two sections, in the manner requil'ed 
therein, and filing the same as required by section three hundred and 
eighty-nine, the said two or more corporations, mentionetl or referred to 
in the last two preceding sections, shall be merged in the new corpora
tion provided for in such agreement, to be known by the corporate nnme 
therein mentioned; and the details of such agreement shall be carried 
into effect as provided therein. 

*§§ 473a et seq.

§ 471. Successors to property, etc. Upon the election of the
first board of directors of the corporation created by the agreement in the 
preceding section mentioned, and by the provir,:ions of this artide, all 
and singular the rights and franchisl'8 of eaeh and all of said two or more 
corporations, partieH to such agn·cment, all and ,-ingulnr the rights and 
interests in and to e,·ery s:1ccics of property, real, pcn,onal, and mixed, 
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and things in action, shall be deemed to be transferred to and vested in 
such new corporation, without any other deed or transfer. And such 
new corporation shall hold and enjoy the same, together with the right 
of way and all other rights of property, in the same manner and to the 
same extent as if the said two or more corporations, parties of agreement, 
should have continued to retain the title and transact the business of 
such corporations. And the title:-; and the real estate acquired by either 
of said two or more corporations shall not be deemed to revert or be im
paired by means of anything in this article contained: Ptotidcd, that all 
1ights of creditors, and all liells upon the property of either of said cor
porations, shall be and hereby are pre;;ervcd unimpaired, and the respect
ive corporations shall continue to exist as far as may be necessary to 
enf()rcc the same: and proridcd f1o·tlwt, that all debts, liabilities, and duties 
of either corporation shall henceforth attach to such new corporation, 
and be enforce<l to the same extent and in the same manner as if such 
delJts, liabilities, and duties ha<l been originally incurred by it. 

*§§ 473a et seq.

§ 4i2. Obligations. When any two or more railroad corporations
shall have been consolidated, as contemplated by the provisions of this 
article, such corporations so consolidated shall keep each and every rail
road line that may come into its possession by such consolidation in 
good running order, with suflicient rolling stock to transport the freight 
and passengers. They shall not discriminate against business of either 
or any of said railroad lines, either directly or indirectly, by the deten
tion of freight or passengers. 

*§§ 473a et seq.

§ 473. Aid to other corporation-reports. Any railroad cor
poration may at any time, by means of subscriJJtion to the capital stock 
of any other corporation, or otherwise, aid such other corporation in 
the construction of its railroad, for the purpose of forming a connection 
of said last-mentioned road with the road owned by the corporation fur
nishing such aid; or any railroad corporation, existing in purimance of 
law, may lease or purchase any part or all of any railroad constructed 
by any other corporation, if said corporation's lines of said road are con
tinuous, or connecte<l as aforesai<l, upon such terms and conditions as 
may be agreed on between i;aid corporations respectively; or any two or 
more railroad corporations whose lines arc so connected may enter into 
an agreement for their common benefit, consi;;tcnt with and calculated 
to promote the ohjccts for which they were created: proridcd, that no 
such aid shall he furnished, nor any purchase, lease, or arrangement 
perfected, until a meeting of the stockholders of each of said corpora
tions shall have been c-alled 1..,y the directors thereof, at such time and 
place and in manner as they shall designate, and the holder.� of at least 
two-thirds of the stock of such corporation repre;;ented at such meeting, 
either in person or by proxy, and n>ting tlterc-at, shall haYe assented 
thereto. EvPry railroarl corporation shall annually, on or before the 
first day of February, make, uvon the oath of its president, secretary, or 
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treasurer, a full report of the condition of its affairs for the previous year, 
ending the thirty-first day of December, to the auditor of the territory, 
embracing and showing : 

1 .  The capital stock, and the amount thereof actually paid in. 
2 .  The amount and nature o f  its indebtedness, and the amounts due 

the corporation. 
3 .  The amount expended for the purchase of lands, for the construc

tion of the road , for buildings , and for en!Gines and cars, respectively . 
4. The amounts received for the transportation of passengers, prop

erty , mails, and express matter, and from other sources . 
5 .  The amount of  fr£:ight, specifying the quantity in tons . 
6 .  Th e  amount paid for repairs of engines, cars , buildings , and other 

expenses ,  in gross , showing the current expenses of running said road. 
7 .  The number and amount of dividends , and when paid ; and the 

amount of profit. 
A copy of such report must also, at the same time, and by the cor

poration, be published in a newspaper printed in the county in which 
the main office of the corporation is situated , or at the capital of the 
territory ; and the territorial auditor must incorporate such report in his 
biennial report to the governor. 

*§§ 4i3a et seq.

*§ 4i3a. Who may form corporation-articles, what to state. Any
number of persons, not less than five, may form a corporation for the pur
pose of constructing, maintaining, and operating a railroad for the trans
porhition of freight and passengers, or for the purpose of maintaining and 
operating any railroad already constructed for the like purpose, by making 
articles of organization in which shall be stated : 

1. Name. The name of the corporation .
2 . Term ini. 1'he place from and to which such railroad i s  to b e  con

structed , or maintained and operated, as the case may be. 
8. Len,gth and route. The estimated length of such railroad , and the

name of each county in this territory through or into which it is made or in
tended to be made. 

4. Stock. The amount of the capital stock of the corporation, the number
of shares of which it shall consist, and if such stock shall consist of common 
and preferred stock, the number and amount of each class. 

5. Directors and their duty. The names and residences of the directors
of the corporation who shall manage its affairs for the first, year, and until 
-others are chosen in their places, and who shall be not less than five nor more
than thirteen in number ; and each such person shall subscribe thereto his
name, place of residence, and the number of shares of stock he agrees to take
in such corporation. There shall be annexed to such mticles m1 affidavit of
at least three of the di rectors therein named, that the signatures thereto are
genuine, and that it is intended in good faith to construct or maintain and
operate the railroad therein mentioned ; and thereupon said artirles and af
fidavits shall be filed in the otlice of the secretarv of the territorv, who shall
indorse thereon the date of their filing, and recoi·d the same. .After such fil
ing, a patent under the seal of the territory, signed by the governor and sec
retary of the territory, shall be issued in substantially the following form :
Tu nil 1L•l11m1 these presml& slu.tll come, grccliug:

"'hereas, (naming the per.,onH subscribing the articles of organizat ion) have fi led in
the otti<'� of the secretary of the territury certain articles of org,mi:mtiun, with a view
of forming a corporation, to be known 11s (here insert tlie name,) and with u capital of
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(here in�ert the amount,) for the purpose of constructing, maintaining, and operating. 
or maintaining and operating, a railroad from -- to --, and having complk-d 
with the 11rtwbions of t he statutes in such cases made an4 1,rovhfod, therefore, the ter• 
ritory of Dakota hereby grants unto the above-named persons, and their a!<l!ociate!'. FllC
Cffil!ors, and a.,�igns, ful l  anthority, by and under the said · rnuue of --, to exercise 
the powt•rs and privileges of a corporation, for the purpose above stated. and in accord
ance with their said articks of organization and the Jaws of this territory. 

In witnes� whereof, the,;c presc11t8 have been attested with the great seal, and signed 
and couutcr,iguc,l hy the governor and secretary of the t<'rritorr of Dakota, at --, 
the -- day of --, in the year one thousand eight hundred and --. 

----, Governor. 
-----, Secretary of Territory. 

Upon the issue of such patent, the subscribers to such articles, and all per
sons who shall thereafter become stockholtlerR i n  such corporation, shall be a 
corporation by the name specified in such art icles, and shall possess all the 
powers and privileges, and be subject to all the provisions of the law regulat
ing, railroad corporntions. and the provisions of this chapter applicable thereto. 
(.Se.�s. Laws l8i\J, c. 46, � 1 . )  

*§ 4i3b. Directors to open stock books. When such patent is issued,
the directors may, in case the whole of the capital stock shall not have been 
before sut,scrihed , open books of subscription to fi ll up the capital stock, at 
such place and after giving such notice as they may deem expedient, and may,  
from time to time, reeeive sut,scriptious until the capital i;to;;k is i;ubi;cribe,l. 
(Id. § 2.) 

*§ 4i3c. Manner of organizing-number of directors, elections, etc.
There shall he a board of not less than five nor more than thirteen d irectors of 
every such corporation , to manage its affairs, who shall be elected at such time, 
in  such manner, and for such tnms as shall be prescribed by its by-laws, and 
shall hold tht-ir offices until theil' respective Ruccessors shall he chosen. In 
the election of directors each stockholtler shall be ent.itled to one vote,. t-itl1n 
in person or by proxy, for every share of stock owned by him for thilty 
days next preceding such election. Vacancies shall be filled in the manner 
prescribed by the by-laws. Inspectors of the first elections of directors shall 
b� appointed by the board of directors named in the articles of organization, 
and thereafter as provided by the hy-laws. No person shall he a d i recto�· un
less be shall be a stockholder, owning stock absolutely in h is own na1 1 ie, or 
as trustee or personal representative, and qualified to vote at the election at 
which he shall be chosen ; aqd at every election of directors the books and 
papers of such corporation shall be exhibited to the meeting if a majority of 
the stockholders present shall require it. If, for any reason, the election of 
directors shall not have been held at the time fixed therefor by law, the same 
may be held at any time thereafter, on a notice of twenty days. Such election 
may be called by a majority of the directors , or by the stockholders holding 
a majority of the stock ; but at any meeting at which all the stockholders shall 
be present, or be represented by attorney or proxy, it shall be lawful to waive 
notice, and proceed to an election of directors . (Id. § 3. ) 

*§ 473cl. Officers. The directors shall appoint one of their numher pres
ident ; they may also appoint a vice-president, secretary, and treasurer, and 
such other officers and agents as shall be prescribed by the by-laws of such cor-
poration . (Id. § 4.) 

*§ 473e. Stock, forfeiture of. The directors may require any amounts
unpaid upon the capital stock to be paid in such manner and in suclJ install
ments as they may deem proper. If any stockholder shall neglect to pa�' any 
installment as required by a resolution of the board, and the board shall have 
caused a notice in writing to be served on him personally, or by depositing 
the same in the post-office, postage paid, properly directed to him at the post
office nearest bis usual place of residence, at least sb:ty days previous to the-



008PORATIONS. 821 

day on which said payment is required to be mMe, stating that he is requir{'ll 
to make such payment at the time and place in such notice specified, and that 
if he fails so to do his stock and all previous payments thereon will lie for
feited for the use of the corporation, such board may declare such stock and 
previous payments forfeited, and they shall be fo1ieite<l accord ingly, to the 
use of the corporation, or such board may in any case enforce payment by ac
tion at law. (Sess. Laws 18i9, c. 46, § 5 . )  

*§ 473.f. Stock deemed personal estate. The stock of  every such cor
poration shall be deemed personal estate, and shall be transferable in the man
ner prescribed in its by-laws, but no shares shall be transferable until all 
previous calls thereon shall have been fully paid in. (Id. � 6.) 

•§ 473g. Capital stock, how increased. The capital stock of any such
corporation may be increased to such amount as may hy its stockholders be 
deemed necessary for the construction or operation of its road, by a vote of 
the owners of at least two-thirds of all its stock, in _person or by proxy, at 
any annual meeting, or at any meeting called by its directors for that p11 1·
pose, by a notice in writing to each stockholder, or to be served on h im pL•r
sonally, or by depositing the same in the post-oflice, postage paid , propl'rly di
rected to him at the post-office, if  known,  nearest his usual place of n•sidence, 
at least twenty days prior to such meeting. Such notice shall state the time 
and place of such meeting, its object, and the amoun t  to which it is proposed 
to increase such capital stock. No vote in favor of such increase shall - take 
effect until the proceedings of su�h meeting, showing the names of all thP 
stockholders voting therefor, and the amou nt  of stock owned by each , shall 
be entered upon the records of such corporation. ( Id. § 7. ) 

•� 473h. Who shall be liable as stockholders. No person holding
stock in any such corporation as executor, administrator, guanlian, or trustee, 
and no person holding such stock a.'i collateral security , shall be personally 
subject to any liability as stockholders of such corporation, for any cal ls or in
stallments on any part-paid stock thereof ; but the person pledging such stock 
shall be considered as holding the same, and shall be liable a.'i a stoekholder 
accordingly ; and the estates and funds in the hands of such executor, admin
istrator, guardian, or trustfle shall be l iahle in like manner, and to the same 
extent, as the testator or intestate, ward, or person interested won Id have be1•n 
if he had been living, or competent to act, and hehl the same stock in his own 
name. (Id. § 8.) 

*§ 473i. Powers of corporations. E\'ery corporation formed under
this chapter, and every railroad corporation authorized to construet , operate, 
or maintain a railroad within this territory, shall be a body corporate by the 
name designated in its articles, shall have perpetual succession , shall ham 
the right to sue and be sued, may have a common seal and alter the same at 
pleasure, and shall also have power : 

1 .  To make surveys. To cause such examination and surveys for its pro
posed railroad to be made, as may be necessary to the selection of the most 
advantageous route ; and for such purpose, by its officers or agents and serrnnts, 
to enter upon the lands or waters of any person, but subject to rreponsibil ity 
for all damage which shall be done thereto. 

2. To hold real estate. To take and hold such voluntary grants of real
estate and other property as may b11 made to it, to aid in the construction. 
maintenance, and accommodation of its railroad ; but the real estate received 
by voluntary grant shall be held and used for the purpos<•8 of such grant only. 

3. Same. To acquire under the provisions of this chapter, or hy purchase,
all such real estate and other property as may be necessary for the construc
tion , maintenance, and opemtion of its rail road, and the stations, depot grounds. 
and other accommodations reasonably necessary to accomplish the objects of 
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its incorporation ; to hold and use the same, to lease or otherwise dispose of 
any pa1t or parcel thereof, or sell the same when not required for railroad uses, 
and no longer necessary to its use . 

4. 1'(} lay out road, etc. To lay out its road not exceeding one hundred
feet in width, and to construct the same ; and for the purpose of cuttings and 
embankments,  and of outaining gravel or other material, to take as much land 
as may IJe necessary for the proper construction , operation, and security of the 
road , and for the protection of such road from snow, and to cut down any 
standing trees that may be in danger of fal l ing on the road, making com
pensation therefor as provided by law for lands taken for the use of the cor
poration. 

5. Construction of road. Subject to the provisions of section sixteen, to
construrt its railroad across, along, or upon any stream of water, :water-course, 
street, highway, toll or wagon road, plank-road, turnpike, wharf, levee, river 
front, steam-boat or other public landing, or canal, which its route shall inter
sect or touch ; to carry any highway, street, toll , or wagon road, plank-i-oad, 
or turnpike, which it shall touch, intersect, or cross, over 01· under its track, 
as may IJe most expedient for the public good ; to change the course or direc
tion of any highway, street, turnpike, toll or wagon road, or plank-road , when 
made necessary or desirable to secure more easy ascent or descent by reason 
of any embankment or cut made in the construction of the railroad, and take 
land necessary therefor : provided, such highway or road be not so changed 
from its original course more than six rods, nor its distance thereby length
ened more than five rods. 

6. 1'o connect with otlter road. To cross, intersect, join, and unite its
rai lroad with any railroad heretofore or hereafter constructed at any point 
on its route, and upon the grounds of such railroad corporation, with the nec
essary turn-onts, sidings, and switches, and other conveniences in further
ance of the objects of its connections. And every corporation whose railroad 
is or shall be hereafter intersected by any new railroad shall unite with the 
owners of such new rallroad in formil)g such intersections and connections ,  
and grant the facilities aforesaid ;  and if the two corporations cannot agree 
upon the amount of compensation to be made therefor, or the points and 
manner of such crossings and connections, the same shall be ascertained and 
determined in the manner provided by Jaw for the }.scertaimnent and deter
mination of damages for the taking of real property. llut no corporation 
which shall have obtained the right of way, and constructed its road at the 
point of intersection, before the application for the appointment of commis
sioners may be made, shall be required to alter the grade or change the loca
tion of its road, or be required to bear any part of the expense of making and 
maintaining such crossing. 

7. Depot uroimds, etc. 'fo have and use equal room , ground, rights, priv
ileges, and conveniences for tracks, switches, sidings, and tnrn-outs upon any 
levee, river bank or front, steam-boat or other puulic landing, and upon any 
street, block , alley, square; or public ground within any incorporated town 
or city , any charter or ordinance of any such city or town to the contrary 
notwitfo,tanding : and , to accomplish this , may adj ust, w ith other corpora
t ions , the ground to be occupied by each with such tracks, switches, sidings ,  
and turn-outs ; and if such corporations cannot agree upon such adjustment, 
and the amount of compensation to be paid for the purchase or necessary 
changP of location and removal of any track previously laid, the same shall 
be ascertaine,l aml determined, and the common, mutual, and separate rights 
adjusted in the manner provided by law for the ascertainment and deter
mination of damages for the taking of real property. The commissioners 
provided by law may employ a competen t engineer, and define, locate, and 
plat the ground, and assi�n to each corporation the part for t.he tracks and 
-other conveniences for ead1, aml nuiy require the removal or purchase of 
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trai!ks previously laid, so  as to justly settle the rights of  each corporation upon 
such ground, and assess the damages to be paid under the law providing for 
taking real property. 

8. To carry persons and property. To take and convey persons or prop
erty over their railroad by the power or force of steam or of animals, or by 
any mechanical power, and to receive compensation therefor ; and to do all 
the business incident to railroad corporations . 

9. 1'o erect buildings. To erect and maintain all necessary and conven
ient buildings, stations, fixtures, and machinery for the accommodation and 
use of their passengers, freigllt, and business, subject to the statutes in rela
tion thereto. 

10. To establish time-tables. To regulate the time and manner in which
passengers and property shall be transported, and the compensation to be pahl 
therefor. 

11 .  To borrow money. To borrow from time to time such sums of 
money, at such rates of interest, and upon such terms us the corporation or 
board of directors shall agree upon and authorize as necessary or expedient, 
and to execute trust deeds or mortgages, or both, as occasion may require, on 
any railroa<ls or parts thereof, constructed, or in process of construction, for 
amounts bo1Towed or owing by the corporation, and therein to make provis
ion granting, transferring, or mortgaging their rai lroad track , right of way, 
depot grounds, rights, privileges, franchises, immunities, exemptions, ma
chine-houses, rolling stock, fun1iture, tools, implements, appendages, and 
appurtenances used in connection with such railroads in any manner what
ever, then belonging to the corporation, or which may thereafter belong to it, 
as security for any bonds or evidence of debt therein mentioned, in such man
ner as the corporation or directors shall think proper, and such instruments 
shall fully convey the same, or so much thereof as shall be therein described. 
In case of sale by virtue of any such trust deed, or upon foreclosu re of any 
such mortgage, the persons acquiring title under such sale, and their misoci
ates, succesl!ors, and assigns, or such corpomtion as they shall organize accord
i ng to section one, with all the powers conferred upon corporations by this 
act, shall thereafter have, exercise, and enjoy all such described grants which 
were purchased at such sale, including all rights, privileges, grants , fran
chises,  immunities, and advantages mentioned in such instruments which 
were possessed by such corporation making the same, or contracting s uch 
debts, so far as the same relate or appertain to that po1tion or line of road 
granted or mortgaged, and purchased at such sale, and no further, as fully 
and absolutely in all respects as such corporation, its shareholders, officers, 
and agents might have done if such sale had not taken place. Ami whenever 
the person so acquiring title under any such sale shall own or represent a ma
jority in amount of the bonds, or other evidences of debt, secured by any such 
trust deed or mortgage, and shall also include the persons who owned, at the 
time of the sale, a majority in amount of the capital stock of such mortgagor 
corporation, such purchasers, and such corporation as they shall organize as 
aforesaid, shall also have, possess, and enjoy any exemption,  privilege, or 
immunity previously granted by any law to such former corporation, relat
ing to any of the property so acquired, to the same extent as if such latter 
corporation had been named in such law as the grantee thereof. (Sess. Laws 
1879, c. 46, § 9 ;  as amended, Sess. Laws 1883, c. 92, § I . )  

*§ 473J. Extensions, branches, etc.-how to proceed. Any railroad
corporation may, under the provisions of this chapter, extend its road from 
any point named in its charter or articles of organization, or may build branch 
roads either from any point on its line of road, or from any point on the line 
of any other road connecting or to be connected with its road, the use of which 
other road between such points and the connection with its own road such 
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corporation shall have secured by lease or agreement for a term not less than 
ten years from its date. Before making such extension or building any such 
branch road, such corporation shall, by resolution of its directors, to be en
tered in the record of its proceedings, designate the route of such proposed 
extension or branch in the manner provided in section one, and file a copy of 
such record, certified by the president and secretary, in the office of the secre
tary of the tenitory, and cause the same to be recorded as provided in said 
section one. Thereupon such corporation shall have all the rights and priv
ileges to make such extension or build such branch, and receive aid thereto, to 
which it would have had if it had been authorized in its charter or articles of 
organization. Hut this section shall not be construed to authorize any rail
road corporations to consolidate with each other. (Sess. Laws 1879, c. 46, § 
11 . )  

*§ 473k. Changing route of road-proceedings. The board of direct
ors of every railroad corporation may, by a vote of two-thirds of the whole num
ber, at any time after [alter] the route or any portion of the route of their road, 
or any exten:iion or branch thereof, or part of their road, or any extension or 

- branch as constructed, if it shall appear to them that the line can be improved
thereby ; but no railroad shall be so diverted from any county, town, city, or
village which in its corporate capacity shall have extended aid to such road,
either while in the hands of the then present owner or any former person or
corporation ; and no such alteration shall be made in any city or village after
the road shall have been constructed therein, unless the same shall have been
sanctioned by a vote of two-thirds of the legal voters of such county, town,
city, or village of irnch city, or the trustees of such village. Before making
any such alteration , the hoard of directors shall designate tl1e route thereof
by resolut ion, to be entered in its records, tiled and recorded in the office of
the secretary of the territory as provided in the preceding section. Thereupon
it shall have the same rights and pri\• ileges to build such road as altered, as
if it were the original line. (Id. § 12. )

*§ 473l. Consolidating roads. Any railroad corporation may consol
idate i ts stock, franchises, and property with any other railroad corporation ,
whether within or without the territory, when their respective railroads can
be lawfully connected and operated together, to constitute one continuous
main line, with or without branches, upon such terms as may be agreed
upon, and become one corporation , by any name selected, which, within this
territory, shall possess all the powers, franchises, and immunities, including
the right of further consolidation with other corporations under this section,
and lie subject to all the liabi lities and restrictions of this chapter, and such,
in addition, as such corporations peculiarly po:isess, or were subject to at the
time of consolidation by the laws the!} in force applicali le to them, or either
of them. Articles stating the terms of consol iuation shall be approved by
each corporation by a vote of the stockholders owning a majority of the stock
in per�on, or by proxy, at a regular annual meeting thereof, or a special
meeting called for that purpose in the manner prescribed in section seven, or
by the consent in writing of such stockholders annexed to such articles ; and
a copy thereof, with a copy of the records of such approval, or such consent,
and accompanied hy l ists of their stockholders, and the number of shares held
by each ,  duly cert i fied by the respective pre8idents and secretaries, with the
respective corporate seals of such corporations affixed, shall be filed for rec
ord in the office of the srcretary of the territory, before any such consolida
tion shall have any validity or effect . Any railroad corporation whose line
is wholly or in pa1t within this territory, whether chartered by or organized
nnrler the laws of this territory, or of any other state or territory, or of the
l:nited t;tates , may lea.<1e or purchase and operate the whole or any part of the
railroad of any other railroad corporation, together with the franchises, pow-



OORPOBUIONS, 831 

ers, immunities, and all other propeity or  appurtenances appertaining thereto, 
when such railroads can be lawfully connected and operated together, so 
as to constitute a continuous main or branch line ; and all such purchases 
-or leases heretofore made or entered into are, for all intents and purposes,
hereby ratified and confirmed : pro-oided, thl\t in no case shall the capital
stock of the company formed by such consolidation exceed the sum of the cap
ital stock of the companies so consolidated, atrthe par value thereof, nor shall
any bonds or other evidences of debt be issued as a consideration for or in
connection with such consolidation. (Sess. Laws 1879, c. 46, § 13 ; as amended,
Ses11. Laws 1883, r.. 91 , § 1 . )

*§  473m. Changing corporate name. Any railroad corporation may
change its corporate name and adopt any other by resolution adopted by the
stockholders owning a majority of all the stock thereof, at either a regular an
nual meeting or a special meeting called for that purpose, in the manner pre
scribed in section seven .  Such changes shall not take effect until a copy of
such resolution and of the record of its adoption, certified by the secretary
under bis hand, and the corporate seal , shall be tilled with the secretary of
the territory. A like certified ..:opy of such resolution shall be published for
three succesi;ive weeks thereafter, in any newspaper of general circulation
published at the seat of government of the territory . Every proceeding, act,
liabil ity, or thing done, undertaken, or tncouraged by or on behalf of the cor
poration under its former name shall be and continue of the same validity
anil obligation under such new name as if the name had remained unchanged.
(Id. § 14.)

*§ 473n. Railroad corporation shall restore stream, highway, etc.
Every corporation constructing, owning, or using a railroad shall restore 
every stream of water, water-course, street , highway, plank-road, toll or wa
gon roa-0 , turnpike, or canal, across, along, or upon which said railroad may 
he constructed , to its former state, or to such condition as that its usefulness 
shall not be materially impaired, and thereafter maintain the same in such 
condition against any effects in any manner produced by such railroad . 
When any lands shall be required in order to change any highway, street, 
tumpike, or plank-road, toll or wagon road, the same may be condemned, 
taken, and compeni;ation made in the manner provided hy law ; and when 
taken shall become a part of such h igh way, street, turnpike, or plank-road. 
toll or wagon road, to the same extent as , and by the same tenure, by which 
the adjacent parts thereof are held. (Id. § 15. ) 

*§ 4730. When railroad passes over highway. When it shall be nec
essary in the construction of a railroad to erect a bridge or eulvert over any 
highway, street, turnpike, or plank-road, toll or wagon road, it shall be suffi
cient to construct the same so as to give a clear passage-way of twenty feet, 
or two passage-ways of fourteen feet each . (Id. � 16. ) 

*§ 473p. What property shall be subject to mortgage. All rolling
stock of any railroll(l corporation organized under the provisions of this act, 
used and employed in connection with its rai lroad, and all fuel necessary to 
the operation of the same, are declared and shall he held to he fixtures ; and 
all such property, and all additional rights of way,  depot grounds, and other real 
property, acquired subsequently to the execution of any trust deed or mort
gage which shall have been described or provided for therein, shall be sub
ject to the lien thereof to the same extent a., the property therein described, 
which the corporation owned at the time of its execution. (Id. § 17 . ) 

*§ 473q. Conveyance or lease, how executed. Every conveyance or
lease, deed of trust, mortgage, or satisfaction thereof, made by any railroad 
corporation of any franchises, real estate, fixtures, or other real property, in  
_pursuan� of  law, shall be  executed and acknowledged in the manner iu which 
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conveyances of real estate by corporations are required to be to entitle the 
same to be recordc>d, and sl,all be recorded in the office of the secretary of the 
territory, who shall indorse thereon his certificate thereof, specifying the day 
and hour of its reception, and the volume and page where 1·ecorded, which 
shall be evidence of such facts: Every such record <>f any such instl'Ument 
shall from the time •)f reception lmve the same effect, as to any property in 
th is territory described therein, as tl1t- record of any similar instrument in  the 
office of a n·gister of deeds may have by law as to property in his county, and 
shall be notice of the rights and interests of the grantee, Jessee, or mortgagee 
by such instrument, to the same extent as if it were recorded in each and all 
of the several countiPs in which any property therein described may be situ
ted . (&�s. Laws 187�, c. 46, § 18.) 

*§ 478r. Directors may set aside moneys for payment of debts.
The hoard of directors of any railroad corporation may annually, or oftener, 
as may be dt·emed expedient, set apart and aperopriate a sum of money not ex
ceeding fifty per cent. of its net earnings as [ orJ resources for any one year, after 
paying the cunent expenses of their road in [and] the interest on its outstand
ing i ndPbte,lness, in order to sink, redeem, pay off, cancel, or discharge the 
indelitt>dness of such corporation ;  and the said sums so set apart shall be annu
ally applied to the payment and discharge of such debts of such corporation as 
shall l ,e due, and to the purchase and redemption of the outstanding ev idences 
of indebtedness of such corporation , as the board of directors thereof shall 
de<'m most for the interest of such corporation, and for no other purpose. (Id. 
§ 19. )

*§ 4i3s. Defense of usury prohibited. No railroad corporation shall
be allowed to make the defense of usury against the holder of any bond or other  
obligation for the payment of money issued by such corporation. (Id. § 20.) 

*§ 473t. Directors may be cl888i1led. Any railroad corporation may.
by a vote of a majority in amount of the stockholders present or represented 
at any annual meeting, classify its directors into three classes , each of which 
shall be compose<! ,  as nearly as may be, of one-third of the directors ; the term 
of office of the fi rst class to expire in one year, of the second in two years, and 
of the th i rd in three years. .At each annual election thereafter a number of 
directors shall be elected for three years, equal to the number whose term of 
office shall then expire ; all other vacancies to be tilled in accordance with the 
by.Jaws . (Icl. § 21 . )  

*§ 473u. Annual report. Every railroad corporation shall make an
annnal report to the stockholders of its operations during the year endi ng on 
the thirty-first day of Decemuer, which report shall be veri fied by the affidavit  
of the secretary, treasurer, and superintendent of the corporation ,  and shall 
state : 

1 .  Lni[Jfh of road, etc. The length of the road in operation ; the length 
of single track ; the length of double track ; the weight of the rail per yard. 

2. Capital stock. The capital stock actually subscribed, and the amount
paid thereon .  

3. Whole Cflst of road. The whole cost of the road, showing the amount
expcmle1I for the right of way, bridging, grading, iron, and buildings, re
spectively, and for all other purposes incidental to the construction of such 
road . 

4. Tndebtedness. The amount and nature of its indebtedness, distinguish
ing the fir1:1t, second, and third mortgage bonds, and the unsecured indebted
ness, and the amount due the corporation . 

5. Amount rccei-ced. 'l'he amount received for the transportation of pas
sengers, property, and mails, for interest, and from other sources, respect
ively. 
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6. Amount of freight. The amount of freight, specifying the quantity in
tons or other usual mode of measurement. 

7. .Amount paid out. The amount paid for the repairs of the road, build
ings, engines, and cars, respectively ; for fuel, taxes, and interest, specifying 
the indebtedness on which the same is paid ; for wages of employes~; the ag
gregate amount paid for salaries of officers, and for any other purpose inci
dental to the business of transportation , so as to give a complete statement 
of the entire annual expense of the corporation . 

8. .Amount of loss. The amount of loss to the corporation paid for loss
and damage to freight and injury to person and property. 

9. Di'oidends. The number and amount ofdividends, and when made, and
in what manner such dividends have been paid . 

10. Amount sinking fund. 1.'he amount appropriated to sinking fund,
and the manner in which the same bas been applied, and the total amount 
then held by such sinking fund. 

11. Persons killed. The number of persons killed or injured , the causes
thereof, and whether passengers, or persons employed by the corporation. 

12. Mqnner of accidents. Whether any such accidents have arisen from
carelessness or negligence of any person in the employ of the corporation, 
and whether such person is retained in the service of such corporation . The 
secretary of each railroad corporation 5hall mail to every stockholder thereof, 
whose post-office address is known, a copy of its annual report, and shall file 
a certified copy thereof with the secretary of the territory on or before the 
first day of February in each year. (.Sess. Laws 1879, c. 46, § 22. )  

• �  473·0. Powers of corporation to  enter upon lands. Every rai l
road corporation incorporated under this act, ap.d any railroad corporation 
authorized to construct, operate, or maintain a railroad within this territory, 
bas power and is authorized to enter upon any land for the purpose of exam
ining and surveying its railroad, and to take, hold, and appropriate so much 
real estate as may be necessary for the location, construction, and convenient 
use of its road, including all necessary grounds for buildings, stations. work
shops, depots, machine-shops, switches, side tracks, turn-tables, snow de
fenses, and water stations ; all materials for the construction of such road and 
its appurtenances, and the right of way over adjacent land sufficient to-enable 
such corporation to construct and repair its road, and the right to conduct 
water to its water stations, and to construct and maintain proper drains ; and 
may obtain the right to such real estate by purchase or condemnation in the 
manner provided by the law. (Id. § 23 ; as amended, Sess. Laws 1883, c. 92, § 2.) 

•§ 473w. Make returns of earnings to territorial treasurer. Every
railroad corporation organized under the provisions of this act, and every 
person or corporation operating a railroad in this territory, except railroads 
operated by horse-power, shall, on or before the tenth day of February in each 
year, make and return to the treasurer of this territory, in such form and 
upon such blank as shall be furnished by him, a true statement of the gross 
earnings of their respective roads for the preceding calendar year ; the num
ber of miles operated by each such corporation or person ,  and the gross earn
ings per mile during such year. Every such railroad corporation or person 
operating a railroad in this territory shall pay to the said treasurer two per 
centum of the gross earnings of such railroad each year for the first five years 
after said railroad shall be or shall have been operated in whole or in part ; 
and three per centum of the gross earnings of such railroad for each and 
every year after the expiration of said five years. One-half ot such amount 
shall be paid at the time that the report to the treasurer of the territory here
inbefore provided is made, and one-half on or before the tenth day of August 
in each year ; and for the purpose of verifying and a.'!certaining the accuracy 
of any such report of gross earnings mad3 to the treasurer of the territory, 

v.2-68 
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the governor, or any other person by law appointed, shall have power to ex
amine the books and papers of said corporation, and to examine under oath 
the officers and agents of said corporation and other persons ;  and if any per
son so examined shall knowingly or willfully swear falsely, ,or if any ollicer 
attesting such report shall knowingly and willfully swear falsely in  relation 
thereto, every such person shall be subject to the pains and penalties of per
j ury. The percentage of gross earuings hereinuefore specified to he paid in 
pursuance of the provisions of this section shall be in l ieu of al l  other taxation 
of the road-bed, right of way, station or depot grounds, track , rolling stock, 
water stations, water tanks, turn-tables, engine-houses, machi ne-ihops, 
depots and necessary buildings ,  tools, machinery, material for repairs, gravel 
beds, furniture, telegraph instruments and lines ,  and fuel of such railroad 
corporation used in or incident to the operation of such railroad. All prop
erty of railroads not above enumerated, subject to taxation , shall ue treated 
in all respects , in regard to assessment, equalization and taxation, the same 
as similar property belonging to individuals, whether said lands are received 
from the general government or from other sources . One-third of the sums 
so received by the treasurer of the territory shall remain in the territorial 
treasury, to Le used in the same manner as other revenues of the territory, 
and the other two-thirds of said sums shall be apportioned by the treasurer 
of the territory to the several counties into or through which rail roads re
spectively run , in  proportion to the number of miles of main track of railroad 
in each such county, and shall be paid by him to the treasurers of the coun
ties so entitled thereto ; and any person making or causing to be made or 
filed any false statement required in this section, shall be deemed guilty of a 
felony, and on conviction thereof shall be punishable by imprisonment in the 
territorial pdson not exceeding five years , or by a fine not exceeding five 
thousand dollars ,  or Loth such fine and imprisonment ; and the j urisdiction 
to try and punish any such offense provided in this section shall be in any 
county where such false statement is made or caused to be made, and also 
in the county where such false statement is filed or caused to be filed. (Sess. 
Laws 1879, c. 46, � 24. )  

See Pol. Code Dak. Appendix. c .  28, • H  19a-19e.

*� 473x. Penalty for neglecting report. If any railroad corporation or
person operating a railroad in this territory shall neglect to make such report to 
the treasurer, or to pay in the several sums of money hereinbefore specified, or 
any part thereof, as hereinbefore provided, such company or persons shall abso
lutely forfeit to the territory the sum of ten thousand dollars, to be recovered 
in an action brought in the name of the territory ; and such neglect shall also 
be a cause of forfeiture of all the rights, privi leges, and franchii,,es obtained 
under any law of this territory under which said railroad has been constructed
or is oprrated . Any such corporation or person, at any time before the final
jntlgment of forfeiture of such rights, privileges, and franchises is rendered,
may be permitted to make the return, and pay the amount herein provided for,
to the court in which the action is pending, upon such terms as the court may
direct. (Id. § 25. )

Sec Pol. Code Dak. Appendix, c. 28, •e* 19a-19e.

*§ 473y. Corporation organized outside this territory, how to pro
ceed before entering territory. Any railroad corporation chartered by or 
organized under the laws of the United States, or of any state or territory , 
whose constructed railroad shall reach or intersect the boundary line of this 
territory at any point, may extend its railroad into this territory from any 
such point or points to any place or places within the territory, and may build 
branches from any point on such extension. Before making such extension 
or building any such branch road, such corporation shall, by resolution of its 
directors, to be entered in the record of its proceedings, designate the route 
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• of such proposed extension or branch in the manner provided in section one,
.and file a copy of such record, certified by the president and secretary, in the
office of the secretary of the territory, and cause the same to be recorded as
_provided in said section one. Thereupon such corporations shall have all the
.rights and privileges to make such extension or build such branch, and receive
. such aid thereto as it would have had had it been authorized so to do by mticles
-of association duly filed in accordance with the provisions of this act. (Sess.
Laws 1879, c. 46, § 27.)

*§ 473z. Regulations concerning receiving and shipment. .All rail
road corporations organized under the provisions of this act, and all persons 
- or corporations operating a railroad in this territory, who shall receive or
transport grain in bulk or otherwise, shall deliver the same to any comugnee
thereof, or any elevator or public warehouse to which it may be consigned, at
any regular station on said road, and shall receh·e grain for shipment from
any elevator or public warehouse situated upon or adjacent to any station or
. depot ground of such railroad : prouided, such consignee, or the elevator or
public warehouse, can be conveniently reached by any track owned, leased or
used by such corporation ; and all such corporations or persons shall permit
. connections to be niade with their track so that such consignee, elevator, or
warehouse can be conveniently reached by the cars of such corporation or
person : Pror;ided, howeoer, that such corporation or person shall not be re
quired t-0 pay the cost of making and maintaining such connection, or of the
. siding or switch track necessary to make the same. (Id. § 28.)

*§ 473aa. Provisions of former laws repealed, and to remain
operatiwe. All the provisions of chapter three of title two of part three of 
division second of the Civil Code, so far as the same relate to railroad corpo
:rations, that are in conflict with the provisions of this act, and all the pro
visions of said chapter imposing additional restrictions, limitations, duties, 
and liabilities upon the stockholders or officers of railroad corporations, than 
are imposed by the provisions of this act, are hereby repealed, except sections 
four hundred and seventy-four to four hundred and eighty-five, inclusive, of 
..article nine of said chapter, which sections shall ue operative and binding upon 
every railroad corporation operating a railroad in this territory, as well as 
those organized under the provisions of this act, and except sections four 
hundred and fifty to four  hundred and fifty-nine, inclusive, of said chapter, 
which shall be and remain in force, except as modified by the provisions of 
this act. (Id. § 29.) 

*§ 4730b. Repealing clause. Section twelve hundred and fifty-seven
of the Civil Code, and sections six hundred and forty-two and six hundred 

.and fifty-six of the Penal Code, are hereby repealed. (Id. § 30 . )  

§ 474 . Running rules. Every such railroad corporation shall
.start and run its cars , for the transportations of persons or property , at 
regular times , to be fixed by public notice , and shall furnish sufficient 
accommodation for the transportation of all such passengers and prop
erty as shall, within a reasonable time previous thereto, offer, or be of
fered , for transportation at the place of starting, or at the junction of 
other railroads , and at siding and stopping places established for receiv
ing and discharging way passengers and freight, and shall take , trans
_port, and discharge passengers and property at, from, and to such places 
.on the due payment of tolls , freight, or fare therefor. 

Not repealed. See *§ 473aa. 
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§ 475 . Violation-penalty. In cage of the refusal by such cor
poration or its agents to take or transport any passenger or property as 
provided in the preceding section, or in case of the neglect or refusal of 
such corporation or its agents to discharge or deliver passengers or prop
erty at the regular appointed place , under the laws which regulate com
mon ��rri�.11!., such corporation shall pay to the party aggrieved all dam
ages which shall be sustained thereby, with costs of action. 

Not re�ed. See *§ 4 73aa.' . 
§ 476 .  Personal injuries. In case any passenger on any rail-

road shall be injured while on the platform of a car while in motion, or 
in any baggage, wood , or freight car, in violation of the printed regula
tions of the corporation, posted up in a conspicuous place inside of its 
passenger cars then in the train , such corporation shall not be liable for 

•: the injury : provided, it had furnished room inside its passenger cars suf
ficient for the accommodation of its passengers. 

Not repealed. See *§ 473aa. 
Sec. 979 ; Code Civil Proc. § 676, p. 177 ; Stener v. C. & N. W. Ry. Co. 1 

N. W. Rep. 1 12 ;  B. & M. R. R. v. Rose, 8 N. W. Rep . .W3 ; Jewell v. C. ,  St. 
P. & M. Ry. Co. 12 N. W. Rep. 83 ; Gradin v. St. P. & D. R. Co. 14 N. W.
Rep. 881 ;  Houser v. C., R. I. & P. Ry. Co. Id. 778.

§ 477 . Fare imposes duty. When fare is taken by any railroad
corporation for transporting passengers on any mixed train of passenger 
and freight cars, or on any baggage, wood, gravel, or freight car, the 
same care must be taken and the same responsibility and duties are as
sumed by the corporation as for passengers on passenger cars. 

Not repealed. See *§ 473aa. 
Sec. 97\J ; Code Civil Proc. § 676, p . 177 .  Carriers of persons held to utmost 

care. Sec. 1215 ;  Steller v. C .  & N. W. Ry. Co. 1 N. W. Rep. 112 ; .B. & M. R. 
R. v. Rose, 8 N. W. Rep. 433.

§ 478 .  Changing highway. Any railroad corporation may raise
or lower any turnpike , plank-road, or other way, for the purpose of hav
ing its railroad pass over or under the same; and in such cases said cor
poration shall put such turnpike, plank-road, or other way, as soon as 
may be, in good repair. 

Not repealed. See *§ 473aa. 

§ 479.  Temporary ways. Every railroad corporation, while em
ployed in raising or lowering any turnpike or other way, or in making 
any other alterations, by means of which the said way may be obstructed, 
shall provide and keep in good order suitable temporary ways to enable 
travelers to avoid or pass such obstructions. 

Not repealed. See *§ 473aa. 

§ 480 . Bridge repairs. Every railroad corporation shall main
tain and keep in good repair all bridges , with their abutments, which 
such corporation shall construct, for the purpose of enabling its road to 
pass over or under any turnpike road, canal, water-course, or other way. 

Not repealed. See *§ 473aa. 
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§ 481 . Signs at crossings. Every railroad corporation operating
a line of road within this territory must erect suitable signs of caution 
at each crossing of its road with a public highway , which sign shall be 
painted with black Roman or block letters, on white background, " Rail
road crossing-look out for the cars ; " said letters to be at least eight inches 
in length and proportionately broad. Said signs shall be placed at the top 
-0f posts at least fifteen 'feet high. 

Not repealed. See *§ 473aa.

§ 482. Neglect of same. In case any railroad corporation shall
refuse or neglect , for the space of thirty days after notice given by the 
board of county commissioners to comply with the provisions of the 
preceding section, it shall become ·the duty of the county commissioner 
of each county through which any such railroad shall be in operation, 
to erect such signs, and the company shall be liable for all expenses . so 
incurred by said commissioners. 

Not repealed. See *§ 4 73aa. 
§ 483 . Bell and whistle. A bell at least thirty pounds weight

or a steam-whistle shall be placed on each locomotive engine, and shall 
be rung or whistled at the distance of at least eighty rods from the place 
where the said railroad shall cross any other road or street, and be kept 
rinbring or whistling until it shall have crossed said road or street, under 
a penalty of fifty dollars for every neglect, to be paid by the corporation 
owning the railroad ,--one-half thereof to go to the infomrnr, and the other 
half to this territory ,--and also to be liable for all damages which shall be 
sustained by any person by reason of such neglect. 

Not repealed. See *§ 473aa. 
§ 484 . Causeway. When any person owns land on both sides of

any railroad, the corporation owning such railroad shall, when required 
so to do, make and keep in good repair one causeway or other safe and 
adequate means of crossing the same. 

Not repealed. See *§ 473aa.

§ 485 . Fare refused. If any passenger :-:hall refuse to pay his
fare , it shall be lawful for the conductor of the train and the sen'ants of 
the corporation to put him and his baggage out of the cars, in the man
ner prescribed in section one thousand two hundred and seventy-two. 
(See , also, sections one thousand two hundred and sixty-four to one thou
sand two hundred and seventy-four of this Code. )  

Not repealed. See *§  4 73aa. 
Sec. 1272 ; B. & M. R; R. v. Rose, 8 N. W. Rep . 4.'33 ;  L. S. & :M. S. Ry. Co. 

v, Pierce, 1 1  N. W. Rep. 157 ; Post v. C. & N. W. H. Co. 15 N. W. Hep. 225 ; 
Curl v. Chicago, R. I. & P. R. Co. 16 N. W. Rep. 69 ; Hall v. Memphis & C. 
R. Co. 15 Fed. Rep. 57, and note, 69 ; Gould v. Chicago, M. & St. P. H. Co. 18
Fed. Rep. 155.

Importation of Texas and Cherokee cattle prohibited. See Pol. Code Dak. 
Appendix, c. 34, *§§ 53-62. 

*§ 485a. Railroad company to construct fence. That whenever the
owner of any tract of land abutting against any line  of railroad within this 
territory shall desire to inclose any such tract of land for pasturage or other 
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purposes, and shall construct a good and sufficient fence about said tract of · 
land on all sides except along the side abutting against such rail road , it shall 
be the duty of such railroad company to construct a good and sufficient fence, . 
not less than four and one-half feet high, on the side of such tract or lot so 
far as the same extends along the line of such railroad, and to maintain the 
same in good repair and condition until released therefrom by the owner of 
said tract , or until the owner of said tract shall have ceastld to maintain in . 
good repair and cond it ion for the term of one year his portion of the fence 
around such inclosure. (Sess. Laws 1883, c. 57, § 1 . )  

*§ 485b. Notice-what to state. 'fhat whenever the owner of  any tract
ot' land shall have completed his portion of the fence about such proposed in
closure, he shall give written notice of its completion to the railroad company 
upou whose line said tract is situated, hy personal service upon the agent of 
said company at the station nearest to the proposed inclosure, descril.Jing in • 
said notice the situation of said tract and the number of acres to be inclosed, 
as near as may be, and the length of the fence required along the line of such 
rail road to complete the proposed inclosure ; and it shall be the duty of the 
railroad company to construct and complete i ts portion of such fence within 
sixty days after the service of such notice. (Id. § 2. ) 

*§ 485c. Liability af railway company. That if any railroad company
shall neglect or refuse to comply with any of the requirements of this act, it 
shall be lawful for the owner of such tract to constrU<Jt or repair the fence 
along the line of such railroad , and the railroad company shall be liable to 
the owner thereof to an amount not exceeding one dollar and twenty-five 
cents per rod , to be recovered in a civil action ; and such railroad company 
shall he liable for all damages accruing by reason of such neglect or refusal. 
(Id. � 3. ) 

ARTICLE X.-OF WAGON ROADS. 

§ 486. Laid out-how. Where a corporation is formed for the
construction and maintenance of a wagon road, the road must be laid 
out as follows: Three commissioners must act in conjunction with the 
surveyor of the corporation, two to be appointed by the board of com
missioners of the county through which the road is to run, and one by 
the corporation, who must lay out the proposed road and report their · 
proceedings, together with the map of the road, to the board of com- . 
missioners of the county as provided in the succeeding section. 

Cal. 512 . 
Articles of incorporation. See sec. 387. 

§ 487. Map filed-record of approval-eft'ect. When the ·
route is surveyed, a map thereof must be submitted to and filed with 
the board of commissioners of each county through or into which the 
road runs, giving its general course, and the principal points to or by 
which it runs, and its width, which must in no case exceed one hundred 
feet, and the board of county commissioners must either approve or re- . 
ject the survey. If approved, it must be entered of record on the jour
nal of the board, and such approval authorizes the use of all public lands 
and highways over which the survey runs; but the board of county 
commissioners must require the corporation, at its own expense, and the -
corporation must so change and open the highways so taken and used 
as to make the same as good as they were before the appropriation 
thereof; and must so construct all crossings of public highways over ·  
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and by its road and its toll-gates as not to hinder or obstruct the use of 
the same. 

Cal. 513. 
§ 488. Bridges and ferrieB-tolls. All wagon-road corporations

may bridge or keep ferries on streams on the line of their road, and must 
do all things necessary to keep the same in repair. They may take such 
toils only on their roads, ferries, or bridges as are fixed by the board of 
commissioners of the proper county through which the road passes, or 
in which the ferry or bridge is situate, subject, however, to the limitation 
of rates for ferriage prescribed in the general law upon ferries; but in no 
case must the tolls be more than sufficient to pay fifteen per cent . per 
annum on the cost of construction, after paying for repairs and other 
expenses for attending to the roads, bridges, and ferries. If tolls, other 
than as herein provided, are charged or demanded, the corporation for
feits its franchise, and must pay to the party so charged one hundred 
dollars as liquidated damages. 

Cal. 514. 
§ 489. Public highways used. When any highway or public

road is taken and used by any .wagon-road corporation as a part of its 
road, the corporation must not place a toll-gate on or take tolls for the 
use of such highway or public road by teamsters, travelers, drovers, or 
any one transporting property over the same. 

Cal. 515. 
Telegraph and telephone company to have right of way. See Pol. Code Dak. 

c. 23, pt. 2 , *§ 101.
§ 490. Toll rates posted. The corporation must affix and keep

· ·up, at or over each gate, or in some conspicuous place, so as to be con
veniently read, a printed list of the rates of toll levied and demanded.

Cal. 516. 
§ 491 .  Tolls required. Each toll gatherer may prevent from pass

ing through his gate persons leading or driving animals or vehicles sub
ject to toll, until they shall have paid, respectively, the tolls authorized 
to be collected. 

Cal. 517. 

§ 492. Toll gatherer's duty-penalty. Every toll gatherer
who, at any gate, unreasonably hinders or delays any traveler or pas
senger liable to the payment of toll, or demands or receives from any 
person more than he is authorized to collect, for each offense forfeits the 
sum of twenty-five dollars to the person aggrieved. 

Cal. 518. 
§ 493. Passing gate. Every person who, to avoid the payment of

the legal toll, with his team vehicle or horse, turns out of a wagon, turn
pike or plank road, or passes any gate · thereon on the ground adjacent 
thereto, and again enters upon such road, for each offense forfeits the sum 
of five dollars to the corporation injured. 

Cal. 519. 
Penalty for running toll-gate. Pol. Code Dak. c. 23, pt. 2, § 88. 
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§ 494. Injuring road. Every person who :
1 .  Willfully breaks , cuts down, defaces, or injures any mile-stone or 

post, on any wagon, turnpike, or plank road; or, 
2 .  Willfully breaks or throws down any gate on such road ; or, 
3 .  Digs up or  injures any part of such road, or anything thereto be

longing; or, 
4. Forcibly or fraudulently passes any gate thereon, without having

paid the legal toll ; 
For each offense forfeits to the corporation injured the sum of twenty

five dollars, in addition to the damages resulting from his wrongful act . 
Cal . 520. 
§ 495 . Revenue applied. , The entire revenue from the road shall

be appropriated : 
1 .  To repayment to the corporation of the costs of its construction, 

together with the incidental expenses incurred in collecting tolls and 
keeping the road in repair ; and , 

2 .  To the payment of the dividend among its stockholders, as pro
vided in section four hundred and eighty-eight. When the repayment 
of the cost of construction is completed, the tolls must be so reduced as 
to raise no more than an amount sufficient to pay a di,idend of twelve 
per cent. per annum, and incidental expenses, and to keep the road in 
good repair. 

Cal. 521 .  
§ 496 . Mortgage-conditions. The corporation may mortgage

or hypothecate its road and other property for funds with which to con
struct or repair their road, but no mortgage or hypothecation is valid or 
binding unless at least twenty-five per cent. of the capital stock subscribed 
has been paid in and invested in the construction of the road and appur
tenances, and then only after an affirmative vote of two-thirds of the cap-
itru. stock subscribed. 

Cal. 522. 

§ 497 . Natural person like corporation. When a wagon, turn
pike, or plank road is constructed, owned, or operated by any natural 
person, this article is applicable to such person in like manner as it is 
applicable to corporations. 

Cal . 523. 
*§ 497a. Interest of delinquent member of incorporated company

may be sold. Whenever any member of an iltcorporated company, org-,m
ized unc!er articles ten ,  twelve, and thirteen, of chapter three, title two, part 
three, of the Civil Code, duly organized under the laws of this territory, 
where the same is not a stock company, shall refuse, fail, or neglect to pay 
any assessment levied by the company of which he is a member, in accordance 
with law, after having been notified of such assessment as provided in said 
chapter, his share, interest, or membership in such company may be sold in 
the same manner and like proceedings had as in the sale of the stock of in
corporated companies, under said chapter, and the title to such share, interest, 
or membership, when so sold, shall rest absolutely in the purchaser thereof. 
(Se.�s. Laws I8i9, c. IO, § 1 . )  
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•§ 497b .  Purchaser of interest in incorporated company becomes
a member thereof-interest may be sold, when. Any member of · an 
incorporated company, not being a stock company, may, by deed, transfer his 
interest, share, or membership therein, whereupon the purchaser thereof shall 
become a member of such company ; and if any assessment or amount of 
money shall at the time be due and unpaid thereon, such share, interest, or 
membership may be sold as in other C"ases, if such assessment or amount re
mains unpaid ,  after said purchaser has due notice of such delinquency. 
(Sess. Laws 1879, c. 10, § 2 . )  

*§ 497c. Time extended for completion of works. Every incorpo
rated company transacting business within this territory shall be allowed 
twice the length of time now allowed under said chapter three for the com
pletion of its works, wit.bout working any forfeiture whatever until the ex
piration of such extended time, and then only upon failure to complete such 
works. (Id. § 3. ) 

*§ 497d. Certain associations to be held strictly to the law. Any
person or persons,  or association of persons, now engaged in or that may here
after engage in the construction of any street milway, toll-road, ditch for 
conveying water, or any other works or improvements specified in said chapter 
three, shall be required to comply strictly w ith all the provisions of said 
chapter in the same manner as therein provided for incorporated companies, 
so far as the same can be done ;  and upon failure of any such person or per
son:!, or association of persons,  to comply as aforesaid, the same shall work a 
forfeiture of any and all rights he or they may have acquired , in accordance 
with law. (Id. § 4.) 

*§ 497 e. County commissioners shall not fix rates. No board of
county commissioners shall hereafter have power to fix the rates or tolls at 
which water is to be furnished by the owners at any ditch or flume con
structed for the purpose of conveying water. (Id. § 5.) 

*§ 497f. All acts or parts of acts inconsistent with this act are hereby re
pealed. (Id. § 6.) 

ARTICLE XI.-JNSt:RANCE CORPORATIONS. 

Article eleven, embracing secs. four hundred and ninety-eight to five hun
dred and ten, inclusive, seems to be repealed by chapter sixty-nine of the 
Session Laws of eighteen hundred and eighty-three, inserted as *S§ 510a 
et seq. On the question of repeal by implir.ation . See Town of Red lfock v. 
Henry, 1 Sup. Ct . Rep. 438 ; Campbell v. Case, 1 Dak. 17 ; People v.  Spousler, 
Id. 289 ; U. s. v. Fisher, 3 Sup. Ct. Rep. 155, 156, and cases cited. 

§ 498 . Statement required. Every insurance corporation in
corporated un<ler the laws of this territory , shall file with the secretary 
of the territory, within forty days after its incorporation, a full and spe
cific statement of the amount of cash paid in upon its stock ; the amount 
of stock not pai<l for in cash ; the amount secured by mortgages or pledges 
of real property ; the names an<l residences of the stockholders in said cor
poration , with the amount of stock owned or held , set opposite the name 
of each, and , if not all paid up in cash, the amount unsecured and the 
amount secured, specifying whether by real or personal security ; also, 
set opposite the name of each the names of all the officers and agents of 
the corporation, wherever residing ; the amount; the amount of policies 
issued by , and outstanding against , the corporation at the date of said 
report; the amount of premiums received by said corporation <luring its 
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existence ; the amount of cash on hand ; the amount of bills payable and· 
receivable at the date of said statement; the amount of real property 
owned by said corporation , where held and owned, and in what manner· 
such real property became vested in said corporation,-which report and 
statement shall be verified by the oath of the president and secretary of 
the corporation .  

See *§§ 510a et seq.

§ 499 . Semi-annual reports-contents. Every insurance cor
poration created under the laws of this territory shall file a semi-annual 
statement of the affairs of said corporation with the auditor of the terri
tory , on the first day of January and July in each year, or within ten 
days thereafter, which statement shall be verified by the oath of the sec
retary or other <:>tlicer of such corporation . Such statement shall con
tain : 

1 .  
2 .  
3 .  
4 .  

The name and locality of the corporation . 
The amount of capital stock of said corporation. 
The amount of its capital stock paid up. 
The assets of the corporation , including : 

1 .  The amount of cash on hand. 
2 .  The amount of cash i n  hands of agents. 
3 .  The real estate unincumbered . 
4 .  The bonds and notes of the corporation, and how they 

are secured , with the rates of interest thereon, and 
whether given in payment of stock subscription or for: 
bona fide loans. 

5 .  Debts of the corporation secured by mortgages. 
6 .  Debts otherwise secured. 
7 .  Debts for premiums. 
8 .  All other securities. 

5 .  The amount of liabilities due or not due to banks or other cred-
itors of the corporation . 

6 .  Losses adjusted and due. 
7 . Losses adjusted and not due. 
8 .  Losses unadjusted. 
9. Losses in suspense .

10 . All other claims against the corporation.
1 1 .  The greatest amount insured by any one risk. 
And the auditor shall cause a brief abstract of such statement to be, 

published in at least one newspaper at the capital of the territory , .and 
such corporation shall pay for said publication. 

See *§§ 510a et seq.

§ 500 . Penalty for refusal. A failure to comply with the pro
visions of the two preceding sections shall subject the president and sec
tary of any corporation, each individually , to the penalty of one hundred 
dollars , to be recovered in an action at law, in the name of any citizen 
of the territory , one-half of the same to the use of the territory and the 
other moiety to the use of the informer. 

See *§§ 510a et seq.
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§ 501. Ownership of realty limited. It is declared unlawful
for any insurance corporation, whether incorporated under the Jaws of 
this territory or of any other state or territory, to purchase or hold any 
real property, save what shall be necessary for the transaction of its legit
imate business of insurance; and deeds and conveyances to said corpora
tion for any other purpose are hereby dedared to be void: proi>ided, how
ever, that it shall be lawful for 'any insurance corporation to take mort
gages or other securities on real property for money loaned, and to fore
close and purchase the same at the sale thereof, to receive the certificates 
of sale and deeds therefor as is by law provided in the case of individ
ual mortgages, their assigns or legal representatives; and such mortgages, 
securities, certificates, and deeds which heretofore have or hereafter 
may be executed, are hereby declared to be good and valid. (As
amended, Bess. Laws 1881, c. 26, § 1:) 

See•�§ 510a et seq.

§ 502. Agent's certificate-contents. It shall not be lawful
for any agent or agents of any insurance corporation incorpomted by 
any other state or territory, directly or indirectly, to take risks or tmn�a<'t 
any business of insurance in this territory, without first procuring a certifi
cate from the auditor of the territory; and, before obtaining such certifi
cate, such agent or agents shall furnish the auditor with a statement, under 
the oath of the president or secretary of the corporation for which he or 
they may act, which statement shall show: 

1. The name and locality of the corporation.
2. The. amount of its capital stock.
3. The amount of its capital stock paid up.
4. The assets of the corporation, including:

1. The amount of cash on hand, and in the hands of agents
or other persons. 

2. The real property unincumbered.
3. The bonds and notes owned by the corporation, and how

they are secured, with the rate of interest thereon. 
4. The debts of the corporation secured by mortgage.
5. Debts otherwise secured.
6. Debts for premiums.
7·. All other securities. 

5. The amount of liabilities due or not due to banks or other cred-
itors of the corporation. 

6. Losses adjusted and due.
7. Losses adjusted and not due.
8. Losses unadjusted.
9. Losses in suspense, waiting for further proof.

10. All other claims against the corporation.
11. The greatest amount insured by any one risk.
12. The greatest amount allowed by the rules of the corporation to

be insured in any one city, town, or village. 
13. The greatest amount allowed to be insured in any one block.
14. The act of incorporation of such corporation.



'844 CIVIL CODE, 

Which statement shall be filed in the office of said auditor, together 
with a written instrument under the seal of the corporation, signed by 
the president and secretary, authorizing such agent to acknowledge serv
ice, consenting that service of process upon such agent shall be taken 
and held to be as valid as if sen·ed upon the corporation, according to 
the laws of the territory, or any state or territory, and waiving all claims 
of errors by reason of such ser\'ice; and no insurance corporation, or 
-agents of any insurance corporation, incorporated by any other state or 
territory, shall transact any business of insurance in this territory, un
less such corporation is possessed of at least one hundred thousand dol
lars of actual capital, invested in stocks of at least par ,·alue, or in bonds 
<>r mortgages on real property worth double the amount for which the 
same is mortgaged; and upon filing the aforesaid statement and instru
ment with the auditor of the territ(!ry, and furnishing him with satis
factory evidence of such instrument, as aforesaid, it shall be the duty of 
8aid auditor to issue a certificate thereof, with authority to transact bus
iness of insurance, to the agent or agents applying for the same; and the 
11.uditor may demand and receive two dollars for every such certificate, 
to be paid by the corporation. 

See*§§ 510a et seq. 
§ 503. Foreign insurance-same. It shall be unlawful for any

corporation or association, partnership, firm, or individual, or any mem
ber or agent thereof, or for an-y agent of any corporation incorporated by 
any foreign government other than a state of this Union, to transact any 
business of insurance in this territory without procuring a certificate of 
authority from the auditor of this territory; such corporation, associa
tion, partnership, firm, or individual, or any agent thereof, having first 
filed, under oath, in the office of said auditor, a statement setting forth 
the charter or articles of incorporirtion of any and every such corporation, 
and the by-laws, copartnership agreement, and articles of association of 
11.ny and every such incorporated company, association, partnership, or 
firm; and the name and residence of such individual, and the names and 
residences of the members of every such partnership or firm; and the 
matters required to be specified by the provisions of this article, and the 
written authority therein mentioned; and furnish evidence, to the satis
faction of the auditor of the territory, that said company has invested in 
stocks of some one or more of the states of this Union, or of the United 
States, the amount of one hundred thousand dollars, and that such stocks 
are held by citizens of the United States, or in bonds or mortgages of 
real property situated within the United States fully securing the amount 
for which the same is rnortaged, or bonds of cities of the United States, 
the aggregate market value of the investment of the company in which 
shall not be less than one hundred thousand dollars; and such corpora
tion or unincorporated company, association, partnership, firm, or indi
vidual, or any agent thereof, filing said statement and furnishing evi
dence of iin-estment, as aforesaid, shall be entitled to a certificate of au
thority for such body or indh·idual, in like manner as is provided in 
this article. 

See*§§ 510a et seq. 
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§ 504. Same-annually. The statement and evidences of invest
ment required by this article shall be received annually, in the month 
of January of each year. The auditor of the territory, upon being sat
isfied that the capital, securities, and investments remain secure, shall 
furnish a renewal of certificates as aforesaid; and the company or agent 
obtaining such certificate shall file the same, together with the statement 
upon which it was obtained or renewed, in the office of the auditor of 
the terr! tory. 

See•§§ 510a et seq. 
§ 505. Agency defined. Any person or firm in this territory

who shall receive or receipt for any money, on account of or for any 
contract of insurance made by him or them, or for any such insurance 
corporation, company, or individual aforesaid, or who shall receive or 
receipt for money from other persons, to be transmitted to any such 
corporation, company, or individual aforesaid, for a policy of insur
ance, or any renewal thereof, although such policy of insurance may 
not be signed by him or them as agent or agents of such corporation or 
company, or who shall in anywise, directly or indirectly, make or cause 
to be made any contract of insurance, for or on account of such corpo
ration or company aforesaid, shall be deemed, to all intents and purposes, 
an agent or agents of such corporation, company, or individual, and shall 
be subject and liable to all the provisions of this article. 

See•§§ 510a et seq. 
§ 506. Copies evidence. Copies of all papers required by this

article to be deposited in the office of the auditor, certified under the 
hand of such auditor to be true and correct copies of such papers, shall 
be received as evidence in all courts and places in the same manner, and 
have the same force and effect, as the original would have if produced. 
' See •§§ 510a et seq. ___ _

§ 507. Violation-penalty. Any person violating the pro,-isions
of this article shall, upon conviction thereof in the district court, be fined 
in any sum not exceeding one thousand dollars, or imprisoned in the 
county jail not more than thirty days, or both, at the discretion of the 
court. Violations of the provisions of this article may be prosecuted 
either by information filed by the district attorney or by indictment of 
the grand jury. 

See •§§ 510a et seq. 
§ 508. Single statement only. Any insurance corporation com

plying with the provisions of this article, and �curing the certificate of 
the auditor for any of its agents, shall not be required to furnish the 
single statement, and evidences required hereby, for more than one of 
such agents, which, being filed with the auditor, shall be deemed a suffi
cient compliance for its free transaction of business in this territory. 

•§§ 510a et seq.
§ 509. Mutual insurance. Every mutual insurance corporation

incorporated by any state or territory, other than Dakota, upon filing in 

84 5 
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the office of the auditor its articles of incorporation , together with a writ-
ten instrument, under seal of said corporation , signed by the president 
and secretary thereof, under oath, certifying that said corporation is pos
sessed of a capital of at least one hundred thousand dollars, secured by 
lien on real property, worth, at cash valuation , at least five times the 
amount of said capital, and not incumbered to more than one-fourth of 
said cash valuation, shall be entitled to a certificate from said auditor, 
with authority to transact business of insurance in this territory,' and said 
corporation shall be exempt from the provisions of this article , with the 
exception of the publication of the statement and certificate of the auditor. 

See •§§ 510a et seq. 
§ 510.  Filing and publication of certificate. It shall be the

duty of any agent in either of the foregoing sections mentioned, before 
taking any risks or transacting any business of insurance in this territory , 
to file in the office of the register of deeds of the county in which he may 
desire to establish an agency for any such corporation , a copy of the 
statement required to be filed with the auditor of the territory as afore
said, together with a certificate of such auditor, which shall be carefully 
preserved for public inspection by said register, and said statement and 
certificate shall be published for one week in one daily , or for four weeks 
in one weekly , newspaper, printed and published in the county in which 
.such agent has his office of business as such agent ; and if no newspaper 
is published in such county , then such publication shall be made in one 
weekly newspaper of this territory of most general circulation in such 
county . 

See •§§ 510a et seq. 
•§ 510a. Who may incorporate-purposes. That any number of per

sons, not less than seven, may associate and form an incorporated company 
for the following purposes, to-wit : To make insurance on dwelling-houses, 
stores , and all kinds of buildings, and upon household furniture, and other 
property, against loss or damage by fire or lightning or wind, and the risks 
of inland navigation and transportation. Any and all insurance companies 
hereafter incorporated under the provisions of this act, which shal l ,  in the decla
ration and charter provided to be filed, have expressed an intention to make in
surance, or which shall have power to make insurance. against loss or damage 
by the risks of inland navigation or transportation, shall have power to make 
insurance upon vessels , boats, cargoes, goods, merchandise, freights, and 
-0ther property, against loss and damage by all or any of the risks of lake, 
river, canal, and inland navigation and transportation . (8ess . Laws 1883, c. 
69, § 1 . )  

* §  510b. May reinsure. Any companies organized under this act shall
have power to effect reinsurance of any risks taken by them respectively. 
< Id . § 2 . )  

• �  510c. Declaration-copy of charter. Snch persons shall file i n  the
-0ffice of the territorial auditor a declaration , signed by all the corporators, ex
pressing their intention to form a company for the purpose of transacting the 
busines:i of insurance. as expressed in the fir11t section of this act, which dec
lamtion shall also comprise a copy of the charter proposed to be adopted by 
them, and shall publish a notice of such their intention once in each week, 
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.at least four weeks, in a public newspaper in the county in which such in-
8urance company is proposed to be located. (Bess. Laws 1883, c. 69, ij 3 .) 

*§ 510d. Form of charter. The charter comprised in such declaration
shall set forth the name of the company, the place where the principal office 
for the transaction of its business shall be located, the mode and manner in 
which the corporate powers granted by this act are to be exercised, the mode
and manner of electing directors-a majority of whom shall be citizens of this 
territory-and of filling vacancies, (but each director of a company shall be the 
owner in his own right of at least five hundred dollars worth of the stock of 
such company, )  the period for the commencement and termination of its fiscal 
year, and the amount of capital to be employed in the transaction of its busi-
11ess. .And the territorial auditor shall have the right to reject any name or 
title of any company applied for when he shall deem the name too similar to 
any one already appropriated, or likely to mislead the public in any respect. 
(Id. § 4.)  

*§ 510e. Restrictions. No company fo11ned under this act shall , directly
or indirectly, deal or trade in buying or selling any goods, wares, merchan
-dise, or other commodities whatever, excepting such articles as may have .been 
insured by such company and are claimed to be damaged by fire, l ightning, 
wind, or water. (Id. § 5.) 

*§ 51Qf. Capital of companies. No company shall be incorporated un
der this act with a smaller capital than fifty thousand dollars, actually paid in 
cash , and shall at all times be provided with cash on hand equal, at least, to 
ten per centum of its capital. (Id. § 6. )  

*§ 510f1
• Risks of fire insurance companies. No fire insurance com

pany organized under this act, or transacting business in this territory, shall 
expose itself to any loss on any one fire or inland navigation ri!1k or hazard 
to any amount exceeding ten per cent, of its paid up capital . (Id. § 6. ) 

*§ 510g. Opening books for subscription for stock. It shall and may
be lawful for the individuals associated for the purpose of organizing any
company under this act, after having published the notice and ti led the decla
ration and charter as required by the third section of this act, anrl also on fi l
ing in the office of the territorial auditor proof of such publicat ion by the affi
davit of the publisher of such newspaper, his foreman or clerk , to open
books for subscription to the capital stock of the company so intended to be
organized, and to keep the same open until the full amount specified in the 
charter is subscribed. (Id. § 7 . )  

*§ 510h. Investment of capital. It shall be lawful for any insurance
company organized under this act, or any such company incorporated under 
any law of this territory, to invest its capital and the fund accumulated in the 
course of its business, or any part thereof, in bonds and mortgages on im
proved, unincumbered real estate within the terri tory of Dakota, worth fifty 
per cent. more than the sum loaned thereon, (exclusive of buildings, unless 
such buildings are insured and the policy transferred to said company,) and 
also in the bonds of the territory, or stocks or treasu ry notes of the United 
States, and also the bank stock of national banks, and also in the stocks and 
bonds of any county or incorporated city in the territory, authorized to be 
issued by the legislature, and to lend the same or any part thereof on the 
security of such stocks or bonds or treasury notes, or upon bonds or mort
gages as aforesaid, and to change and reinvest the same as occasion may 
from time to time require ; but any surplus money over and above the capital
stock of such fire and inland navigation insurance companies, incorporated
under any law of this territory, may be invested in or loaned upon the pledge 
<Jf the public stocks or bonds of the United States, or any of the states, or the 



848 CIVIL CODE. 

stocks, bonds, or other evidences of indebtedness of any solvent, dividend pay
ing institution incorporated under the laws of this territory, or by the United
States, except their own stock : provided, always, that the current market
value of such stocks, bonds, and other evidences of indebtedness shall be at all 
times, during the continuance of such loans, at least ten per cent. more than 
the amount loaned thereon. (Sess. Laws 1883, c. 69, § 8 . ) '  

*§ 51Oi. What real estate company may hold-ale. No company
organized by or under this act shall purchase, hold, or convey real estate, ex
cept for the purpose and in the manner herein set forth, to-wit : 

1. Such as shall be requisite for its convenient accommodation in the
transaction of its lmshaess ; or, 

2 .  Such as shall have been mortgaged to it in good faith by way of secur
ity for loans previously contracted, or for money due ; or, 

3 . Such as shall have been conveyed to it in satisfaction of debts previously 
contracted in their legitimate business, or for money due ; or, 

4. Such as have been purcha�ed at sales upon judgments, decrees, or mort
gages obtained or made for such debts. And it shall not be lawful for any 
such company to purchase, hold , or convey real estate in any other case, or 
for any other purpose. (Id. § 9. ) 

*§ 510j. Charter, etc . ,  examined by district attorney-capital, by
territorial auditor-certificate filed-commence business-evidence. 
The charter and proof of publication herein required to be filed by every such 
company shall be examined by the district attorney of the judicial district in 
which the principal office of the company is located, and if found conformable 
to this act, and not inconsistent with the constitution or laws of this terri
t-0ry, shall be certified by him to the territorial auditor, who shall thereupon 
cause au examination to be made, either by himself or three disinterested per
sons especially appointed by him for that purpose, who shall certify, under 
oath, that the capital herein required of the company named in the charter, 
according to the nature of the business propo11ed to be transacted by such 
company, has been paid in, and is possessed by it in money, or in such stocks 
and bonds and mortgages as are required by the eighth section of this act.
Such certificate shall be filed in the office of the said auditor, who shall there
upon deliver to such company a certified copy of the charter and of said cer
tificates, which, on being filed in  the office of the clerk of the county where 
the company is to be located, shall be their authority to commence business 
and issue policies ; and such certified copy of the charter and of said certifi
cates may be used in evidence for or against said company, with the same
effect with the originals , and shall be conclusive evidence of the fact of the
organization of such company. (Id. §  10. ) 
, *§ 510k. By-laws-seal. The corporators or directors, as the case may 
be, of any COl\lpany organized under this act, shall have power to make sucli 
by-laws, not inconsistent with the constitution or laws of this territory, as
may be deemed necessary for the government of its officers, and the conduct 
of its affairs, and the same, when necessary, to alter and amend. And they 
and their successors may have a common seal, and change and alter the same 
at their pleasure. (Id. § 11.) 

*§ 51Ol. Dividend__.:_" year " defined. It shall not be lawful for the di
rectors or managers of any such insurance company to make any dividend 
except from the surplus profits arising from their business ; and in estimating 
such profit.�, there shall be reserved therefrpm a sum equal to the whole 
amount of unearned premiums on unexpired risks and policies ; and, also. 
there shall be reserved all sums due the corporation on bonds and mortgages, 
stocks and book accounts , of which no part of the principal or interest 
thereon has been paid during the last year, and for which foreclosure or suit 
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has been commenced for collection, or which , after judgment obtained thereon,
shall remain more than two years unsatisfied, and on which interest shall not
have been paid ; and, also, there shall be reserved all interest due or accrued,
and remaining unpaid : pror,ided, always, that any company may declare div
idends not exceeding ten per cent. on its capital stock in  any one year that
shall have accumulated , and be in possession of a fund, in ,  addition to the
amount of its capital stock and of such dividend and al l actual outstanding
liabilities, equal to one half of the amount of all premiums on risks not ter
minated at the time of making such dividend. Any dividend made contrary
to these provisions shall subject the company making the same to a forfeit
ure of its charter, and each stockholder receiving it, to a liability to the cred
itors of such company to the extent of the dividend received. The word
"year" wbemwer used in this section , shall be construed to mean the cal
endar year. (Bess. Laws 1883. c. 6!:I, § 12. ) 

*§ 510m. Companies may extend charter. Any existing insurance
company heretofore incorporated under the laws of this territory,  and any
company organized under this act, having a capital at least fifty thousand
dollars, may, without increasing its capital , at any tune within two years
previous to the termination of its charter, after giving notice at least once a
week for four weeks successively, in a newspaper published iu the county 
where such company is located, of such intention, with a declamtion under
its corporate seal, signed by the president and two thirds of the directors, of
their desire for such extension , extend the t€rm of its original charter to the
time specified in the thirty-sixth section of this act, by altering or amending 
the same so aa to accord with the provisions of this act. and tiling a copy of 
such amended charter with the declaration aforesaid, in the office of the terri
torial auditor, whereupon the same proceedings shall be bad as are 1·equired
in the tenth section of this act. (Id. § 13.) 

*§ 510n. Increase of capital stock. .Any existing fire insurance com
pany, and any company formed under this law, may at any time increase the
amount of its capital stock, after notice given once a week for four weeks,  in
any newspaper published in the county where such company is located. of 
such intention, with the written consent of three-fomths, in amount, of its 
stockholders, unless otherwise provided in its charter, by altering or amend
ing its charter in this respect, and filing a copy of their charter so amended, 
together with a declaration under its corporate seal , signed by its president
and directors, of their desire so to do, with such consent of three-fourths, in
amount, of its stockholders t-0 such increase, in the office of the territorial
auditor, and upon the same proceedings had as are required by the tenth sec
tion this act. (Id. § 14. ) 

•§ 510o. Companies heretofore formed subject to this act. All im1ur
ance companies heretofore organized in  the territory of Dakota, and now doing
business in this territory, are hereby brought under all the provisions of this
act, except that their capitals may continue, of the amounts and character
named in and authorized by their respective charters, during the existing
term of such charters, and the investments of the capital and assets of such
companies may remain the same aa prescribed by their charters, anything in
this act to the contrary notwithatanding, and such companies shall also be 
entitled to all the privileges and powera granted by said charters : provided, 
that this section shall not be construed as in any manner to interfere with 
any insurance company heretofor� organized and doing business in this ter
ritory. (Id. § 15.) 

*§ 510p. Annual statements. Every insurance company doing busi
ness in this territory must transmit to the territorial auditor a atatement of 
its condition and business for the year ending on the preceding thirty-first 

v .2-54
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day of December, which shall be rendered on the first day of January i n  each 
year, or within one month thereafter, except that foreign insurance compa
nies shal l transmit their 11tatement of business , other than that done in the
United States, prior to the following first day of May. Such statement must
be published at least three times in some newspaper of general circulation
printed and published in each judicial district of this territory in which such
insurance company shall have an agency, and a duplicate thereof, upon which
shall be indorsed the names of the attorneys on whom process of law can be
served as required in section twenty-three of this act, shall be, filed in the
office of the register of d�s of the county wherein an agency may be estab
lished . Statements for publication shall be made out on blanks furnished by
the territorial auditor, and the territorial auditor's  certificate of authority for
the company to do business in  this territory shall be published in connection
with the said statement of each company doing business in this territory.
Proof of publication, to-wit, the printer' s affidavit of the fact, shall be filed
with the territorial auditor in all cases. (Sess. Laws 1883, c. 69, § 16. ) 

•§ 510q. Form ofannual statement. The annual statement required by 
the last section must be in form, and state particulars, as follows : 

First. 'fhe name of the company and where located. 
Second. The name and residence of attorney for this territory.
1.'hlrd. The amount of capital stock actually paid in cash. 
Fonrth. The property or assets of the company, specifying: 
1. The value, as nearly as may be, of the real estate owned by the com-

The amount of cash on hand in office. 
The amount of cash on deposit in  bank. 

pany.
2 .  
3 .  
4. The amount of ca.sh in the hands of agents, and in course of transmis-

sion. 
5. The amount of loans secured by mortgages and bonds being the first

lien on real estate worth double the amount of the sum loaned thereon. 
6. The amount of stock and bonds owned by the company, specifying the

amount, number of shares, and par and market value of each kind of stock
on the day of making statement. 

7 . The amount of stocks held by them as collateral security for loane,
with the amount loaned on each kind of stock and par market value on the
day of making statement. 

8 .  The amount of all other sums due the company. 
Fifth. The liability of such company, specifying:  
1 . The amount of losses and yet unpaid. 
2. The amount of claims for losses resisted by the company. 
3. The whole amount of unearned premiums on outstanding risks. 
4 .  The  amount of  dividends declared and due and remain ing unpaid.
5 .  The amount of  dividends, i f  any, declared but not yet due. 
6 . The amou nt  of money borrowed and remaining unpaid, and security,

if any, given for the payment thereof. 
7 . The amount of all other existing claims. 
Siicth. The income of the company during the preceding year, specifying:
1 .  The whole amount of ca.sh premiums received, stating separately

amount of premiums received on policies written in the territory of Dakota.
2. The whole amount of interest money received, stating separately the

amount of interest received on Joans in the territory of Dakota. 
3. The whole amount of income received from all sources. 
Seu·nth. Expenditures during the preceding year, specifying: 
1. The whole amount of losses paid during the preceding year, stating how

much of the same accrued prior, and how much subsequent to, the date of the 
preceding statement. Also stating separately the amount of losses paid upon 
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risks taken in this territory and how much accrued prior, and bow much sub
sequent, to the preceding statement. 

l:l .  The amount of dividends paid during the preceding year. 
3. The whole amount of cpmmissions and fees paid to officers and agents

during the preceding year. 
4. The amount of taxes paid during the preceding year, stating sepa1lely

amount paid in this territory. 
5. The amount of fees paid the auditor of this territory, (not including

taxes.) 
6. The whole amount paid for salaries of officers and agents during the

preceding year. 
7. The whole amount of all other expenditures.
Ei.uhth. Specifying: 
1. The gross amount of risks taken during the preceding year, stating the

amount in this territory separately. 
2. The whole amount of risks outstanding.
3. The whole amount of losses incurred during the year, including those

claimed and not yet due, stating separately those incurred in this territory. 
4. The number of agents in this territory. (Sess._Laws 1883, c. 69, § 17. )
•§ 510r. Auditor may require additional statements. The territo

rial auditor may require, at any time, statements from any company doing
business in this territory, or any of its officers or agents, on such points as be 
may deem necessary and proper to elicit a full exhibit of its business and 
standing. (Id. § 18.) 

•§ 510s. Statements to be verifl.ed and published. The statements 
required under this act must be verified by the signature and oath of the pres
ident or vice president, with those of the secretary or actuary, or by the 
manager or general agent of a foreign company having j urisdiction in this 
territory. And it shall be the duty of the territorial auditor to cause the in
formation s.iontained in the statements required by this act to be arranged in 
a tabular form and printed annually and transmitted to the territorial legis
lature, with his biennial report ; also for distribution to the companies doing
business in this territory. (Id .  * 19.)  

•§ 510t. When company prohibited from business. No company
having neglected t-0 file the statement required from it, within the time and
manner prescribed, shall do any new business, after a notification by the au
ditor, while such neglect continuet. (ld. § 20.) 

•§ 510u. Forfeit. Any company willfully neglecting to make and trans
mit any statement required shall forfeit one hundred dollars for each week's 
delay. (Id. § 21.) 

•§ 51()1:,. Auditor may prevent publication. The territorial auditor
has authority to prevent the publication of any part or all of the statement
of any company made under this act until his annual report is made. (Id. 
§ 22. ) , · 

•§ 510w. Foreign companies-a.gent-service of proceBB. It shall
not be lawful for any insurance company, association, or partnership incor
porated by or organized under the laws of any other state of the United
States, territory, or any foreign government, for any of the purposes specified 
in this act, directly or indirectly, to take risks or transact any business of 
insurance in  this territory until such company, in addition to the other re
quirements of law, shall deposit with the territorial treasurer a sum of not
leBS than twenty-five thousand dollars in cash or treasury notes, or bonds of
the United States, or bonds of the territory of Dakota, which deposit shall be 
held for the benefit and security of the policy-holders residing in this terri-
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tory, with the condition that said deposit shall not be surrendered until all 
claims in this territory shall be satisfied ; and any such company desiring to, 
transact any such business as aforesaid, by any agent or agents in this terri
tory, shall first appoint an attorney in each j udicial distriet in this territory,. 
on whom process of law can be served, and file in the office of the territorial 
auditor a written instrument, duly signed and sealed, certifying such appoint
meflts, which shall continue until other attorneys be substituted ; and any pr1>
cess issued by any court of record in this territory, and served upon such at
torneys by the proper officer of the judicial district in which such attorney 
may reside or may be found, shall be deemed a sufficient service of process 
upon such company. (Sess. Laws 1883, c. 69, § 23. )

*§ 510x. Service after the company stops business. In case an in
sunmce company, not incorporated in this territory, shall cea.<1e to transact 
business in this territory according to the laws thereof, the attorney last des
ignated, or acting as such for such corporation, shall be deemed to continue 
attorney tor such corporation for the pm·pose of serving process for conuuenc
ing action upon any policy or liability issued or contracted while such 'Cor
poration transacted business in this territory, and service of such process for 
the causes aforesaid, upon any such attorney, shall be deemed a valid personal 
service upon such corporation. (Id. § 24.)

I 
*§ 510y. Copy of charter, etc. ,  filed • with auditor; .And every such

company, association, or partnership, shall also tile a certified copy of their 
charter 01· deed of settlement, together with a statement, under the oath of 
the president or vice president, or other chief oftlcer, and secretary of the 
company for which he or they may act, stating the name of the company and 
place where located, the amount of its capital, with a detailed statement of 
its assets, showing the amount of cash on hand, in bank, or in the hands of 
agents. 

The amount of real estate, and how much the same is incwnbered by mort-
gage. 

'l'he number shares of stock of every kind owned by the -company. 
The par and market value of the same. 
Amount loaned on bond and mortgage. 
The amount loaned on other security, stating the kind and the amount loaned 

on each, and the estimated value of the whole amount of such securities, and 
other assets or property of th1:i company. 

Also stating the indebtedness of the company. 
The amount of losses adjusted and unpaid. 
The amount incurred and in process of adjustment .. 
The amount resisted by the company 88 illegal and fraudulent. 
And all other claims existing against the company. 
Also a report of the last annual report, if any, made under any law of the 

state or country, by which such company was i ncorporated 
And no agent shall be allowed to transact business for such company whose 

capital is impaired to the extent of twenty per cent. thereof while such de
ficiency shall continue. (Id. ij 25.)

*§ 510z. Compliance with this act necessary� Nor shall it be lawful
for any agent or agents to act for any company or companies referred to in 
this act, directly or indirectly, in taking risks or transacting the busine.'!s of 
fire or i nland naviization insurance in this t�rritory without procuring from 
the territorial auditor a certificate of authority , stating that such company 
l1as complied with all the requisitions of this act which apply to such com
panies. (Id. § 26 . )

• §  510z1
• Renewal of certificate yearly. The statement and evidences

of investment required by this act shall be renewed from year to year in such
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manner and form as may be required by said auditor ; and the said auditor, 
on being satisfied that the capital, securities, and investments remain secure 
.as herein before provided, shall furnish a renewal of the certificate as aforesaid .. 
(Sess. Laws 188a, c. 69, § 26.)

*§ 510aa. Penalty. Any violation of any of the provisions of this act
shall subject the pa1ty violating the same to a penalty of five hundred dollars 
for each violation, and of the additional smn of one hundred dollars for each 
1uontb <luring which any such agent shall neglect to file such affidavits and 
statements as herein required . (Id. � 27.)

•� 5l0bb. Act applies to all foreign companies, etc. The provisions
-Of this act shall apply to all foreign companies, partnership associatiunij. and 
individuals, whether incorporated or not. .All insurance companies, asso
ciations, or partnerships incorporated by or organized under the laws of any 
other· state or territory of the "Guited States, or any foreign government, 
transacting the business of fire or marine insurance, or any other kind of in
.surance, in this territory, shall make annual statements of their condition 
and affairs to the auditor' s  otnee, in the same manner and in the same form 
as similar companies organized under the laws of this territory. (Id. § 28.) 

*§ 510cc. When auditor may revoke certtllcate. If the auditor bas or
.shall -have at any time satisfactory evidence that any annual statement or 
other report required or authorized by this act, made or to be made by any 
.officer or officers, agent or agents. of any corporation , association, or partner
ship. incorporated by or orgl)nized under the laws of any state or territory of 
the Cnited States or any foreign go,·ernment, is false, it shall be the duty of 
said auditor to immediately revoke the certificate of authority granted on 
behalf of such corporation , association, or partnership, and mail a copy of 
such revocation to each agent thereof i n  thi:. territory. And the agent or 
agents of such corporntion , association, or partnership, after such not ice, 
shall discontinue the issuing of any new policy and the renewal of any policy · 
previously issued, and such revocation shall not be set aside nor any new cer
tificate of authority given until satisfactory evidence shall have been fur
nished to said auditor that such corporation , association ,  or partnership is ,  
in substance and in  fact, in the condition set forth i n  such false statement 
.or report, and that all the requirements of said act have been fully complied 
-with. (Id. § 29.)

*§ 510dd. Examination by auditor or his appointee. It shall be the
duty of the territorial auditor, whenever he shall deem it expedient so to do, 
in person or by one or more persons appointed by him for that purpose, not 
officers or agents of, or in any manner interested in .  any insurance company 
-doing business in this territory, except as policy-holders, to examine into the 
.affairs of any insurance company incorporated in this territory, or doing bus
iness by its agent., in this tenitory ; and it shall be the duly of the otlicers or 
agents of any such company , doing business in  t his terri tory, to cause their 
books to be opened for the inspection of the auditor or the person or persons 
so appointed, and otherwise to facilitate such examinations so far as it may 
be in their power to do, and to pay all reasonable expenses incurred therein. 
And for that purpose the said auditor, or person or persons so appointed by him,  
.shall have the power to  examine, under oath,  the o!Hcers and agents of  any 
company relative to the business of said company. .And whenever the said 
auditor shall deem it for the best interests of the public so to do he shall pub
lish the result of said investigation in one ·or more papers in this territory. 
(Id. § 30. )

*§  510ee. When defl.ciency appears-proceedings. And whenever it
shall appear to the said auditor from such examination that the a.�sets of any 
company incorporated in this territory are insufficient to justify the continu-
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ance in business of any such company be may direct the officers thereof 1J&. 
require the stockholders to pay in  the amount of such deficiency, within such 
period as he may designate in such requisitions, or he shall communicate the
fact to the district attorney, 01· whose duty it shall become to apply to the
district court of the county in which the principal office of said company shall 
be located, for an order requiring them to show cause why the business of 
such company should not be closed, and the court shall thereupon proceed to 
hear the allegations and proofs of the respective parties ; and in case it shall 
appear to the satisfaction of said court that the assets and funds of said com
pany are not sufficient as aforesaid, or that the interests of the public so re
quire, the said court shall decree a dissolution of said company, and a distri
bution of its effects. The said district court shall haYe the power to refer 
the application of the district attorney to a master in chancery, to inquire 
into and report upon the facts stated therein .  Any company receiving the 
aforeiiaid requ"isition from the said auditor shall forthwith call upon its stock
holders for such amounts as will make its capital equal to the amount fixed 
by the charter of said company ; and in case any stockholder of such com
pany shall refuse or neglect to pay the amount so called for, after notice per
sonally given, or by advertisement, in such. time and manner as the said au
ditor shall approve, it shall be lawful for the said company to require the re
turn of said original certificate of stock held by such stockholder, and, in lieu 
thereof, to issue new certificates for such number of shal'es as the said stock
holder may be entitled to, in the propol'tion that the ascertained value of the
funds of the said company may be found to beai: to the original capital of the
said company-the value of such shares, for which the new cel'tificates shall 
be issued, to be ascertained under the direction of the said auditor, and the
company paying for the fractional parts of shares ; and it shall be lawful for 
the directors of such company to create new stock, and dispose of the same ..
and issue new certificates thernfor, to an amount sufficient to make up the
original capital of the company. (Sess. Laws 1883, c. 69, § 31 .) 

*§ 510ff. Liability of stockholders for additional loss. And it is hereby
declared that in event of any additional losses accruing upon new risks taken
after the expiration of the period limited by the said auditor, in the aforesaid 
requisition for the filli ng up of the deficiency in the capital of such company, 
and before said deficiency shall have been made up., the directors shall be in
dividually liable to the extent thereof. (Id. § 32 . )  

*§ 510gg. Transfer of stock not to relieve. Any transfer of  the
stock of any company organized under this act, made during the pending of
any such investigation, shall not release the party making the transfer from 
his liability for losses which may have accrued previous to the transfer • .  (Id. 
§ 33.)

*§ 510hh. When company unsound, business stop. And whenever 
it shall appear to said auditor from the report of the person or persons ap
pointed by him that the affairs of any company not incorporated by the laws 
of this territory are in an unsound condition, he shall revoke the certificates 
granted in behalf of such company, and shall cause a notification thereof to 
be published in a newspaper of general circulation, published in the city of 
Yankton, and mail a copy thereof to each agent of the company ; and the 
agent or agents of such company, after such notice, shall be required to dis
continue the issuing of any new policy, and the renewal of any previously is
sued. (Id. § 34. )  

*§ 510ii. Suits for penalties. Every penalty provided for by this act
shall be sued for and recovered in the name of the people by the district attor
ney, under whose jurisdiction the company or the agent or agents so violat
ing shall be situated ; and one-half or said penalty, when recovered, shall  be 
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paid into the treasury of said county, and the other half to the informer of
such violations, and in case of the non-payment of such penalty, the party so 
o:tfending shall be liable to imprisonment for a period not.exceeding six months,
in the discretion of any court having cognizance thereof ; such penalties may 
also be sued for and recovered in the name of the people by the district attor
ney, and when sued for and collected by him shall be paid into tho tenitorial 
treasury. (Sess. Laws 1883, c. 69, § 35 . )  

*§  510jj. Duration of company-legislative control, etc. All com
panies incorporated or extended under this act may provide in their charter
for not more than thirty years duration, but the legislature may at any time
alter or amend this act, and provide for the closing up of the business and af
fairs of any company formed under it. Nothing herein contained shall ue so
construed to prevent subsequent extension of the chmter of companies organ
ized or extended under this act. (Id. § 36. )  

* §  510kk. Rights of old companies. Companies other than those or
ganized undet the laws of this territory which may have received certifi
cates of authority for th� year eighteen hundred and eighty-three, prior to
the passage of this act, shall be permitted to continue to transact the busi
ness of insurance without further statement until the thirty-first day of De
cember, eighteen hundred and eighty-three. (Id. § 37.) 

*§ 510ll . Stock impaired-reduction of stock. Whenever it shall
appear to the territorial auditor, from an examination made by him in the
manner prescribed by law, that the capital stock of any company organized
pursuant to law is impaired to an amount exceeding twenty per cent . of such
capital, and he shall be of the opinion that the interests of the public will not
be prejudiced by permitting such company to continue business with a reduced
capital, it shall be lawful for such company, with the permission of the said
auditor, to reduce its capital stock, and the par value of the shares thereof, to
such amount as the said auditor may, under his hand and official seal , certify
to be proper, and as shall , in his opinion, be justified by the assets and prop
erty of such company : provided, that no part of such assets and property
shall be distributed to the stockholders : and provided further, that the capi
tal st-0ek of any such company shall not be reduced t-0 an amount less than the
sum now required by law for the organization of a new company under the
general insurance laws for the transaction of business at the place where such 
company is U>cated, and of the kind which such company is authorized to trans
act. No reduction of the capital of any such company shall be made except 
upon a resolution of its board of directors, approved by at least two-thirds of
the directors, and certified under its corporate seal, signed by the president
and at least two-thirds of the directors, and proved or acknowledged in the
manner required by law for the proof or acknowledgment of conveyances ;
which certificate shall be filed i n  the office of said auditor before any action
shall be had by him thereon. The territorial auditor, in case he .shall permit
any such company to reduce its  capital in the manner provided in this act,
shall execute the certificate required by this act in duplicate, and deliver one 
of such certificates to the officers of such company, who shall forthwith file 
the same with the clerk of the county in which such company is located, and
the other such certificate shall be fi led in the office of said auditor. Such com
pany, upon filing the certi tkate with the county clerk a., required by this act,
shall , with such reduced capital, possess the same rights and be subject to the 
same liabilities that it possesi:ied or was subject to at the time of the reduction 
of its capital. And the cha1ter of such company shall be deemed to be 
amended in respect to the amount of capital and the par value of the shares
so as to conform to such reduction . It shall be lawful for the said company
to require the return of th� original certi ficate of stock held by each stock-
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holder, and in lieu thereof to issue new certificates for such number of shares 
as each stockholder may be entitled to, in the proportion that the reduced cap
ital may be found to bear to the original capital of the company. It shall be 
lawful for any such company, after its capital shall be so reduced as aforesaid, 
to increase its capital stock in the manner prescribed by this law. (Sess. Laws 
1883, r,, 69, § 38 .) 

*§ 510mm. · Receivers, etc., to make statements. It shall be the duty
of all receivers of i nsurance companies, on or before the first day of March in
each year, and at  any other time when required by the territorial auditor, to  
make and fi le  annual and other statements of  their assets and liabi l i t ies ,  and 
of thei r incomes and expenditures, in the same manner and form, and under 
the same penalties, as the otlicers of such companies are now require<l by law 
to make annual and other statements to the auditor's office. (Id. § 39. ) 

"'§ 510nn. Publication of annual statements of receivers, etc. And
the said auditor shall also cause i ts annual statements required to be filed by
this act to be published in two daily newspapers of general circulation. (Id. 
§ 40.)

*§ 51000. Fees. There shall be paid by every company, association, per
son or persons, or agent, to whom this act shall apply, the following fees : 

For filing the declaration, or the certified copy of a charter, ( or] last an
nual statement, and furnishing copies of statement for publication herein re
quired, the sum of twenty dol1ars . 

For fi l ing thereafter the annual statement and furnishing copies for pub
lication, ten dollars . 

For each certificate of authori ty to agents or companies or associations 
not incorporated under the laws of this territory, two dollars . 

For each certificate of authority to agents or companies incorporated under
the laws of this territory, fifty cents. 

l'or every copy of paper filed in this office, the sum of ten cents per folio. 
And for affixing the seal of said office to such copy and certifying the same, 

fifty cents. 
And in case two or more companies combine and effect insurance under a 

joint policy, each and every company shall pay the fees provided herein the 
same as if each company wrote separate and distinct policies : p1·ovided, that 
the net amount of all fees over and above the cost of performing the clerical 
labor connected therewith shall not exceed , under this act, the sum of two 
thousand dollars, and that any amount above that sum shall be paid over to 
the territorial treasurer for the general fund of the territory : and promded
f1trther, that the auditor shall render account in his biennial report of the 
fees received by him under the provisions of this act. (Id. § 41 . )  

* §  510pp . Taxes. Every fire, marine, fire and marine, and other insur
ance company i ncorporated under the laws of this territory, except life in• 
surance companies , shall, annually, on or before the first day of February in
each year, pay a tax or excise of one per centum on all premiums received 
during the year ending on the preceding thi rty-first day of Deceml>er, for in
surance, whether in cash or notes absolutely payable :  provided, howe·oer, that 
i n  the a�sessment of such tax, premiums received in other states where they 
are subject to a l ike tax shall not he included. Every fire, marine, fire and 
marine, and other insurance corporation ,  association , or partnership, which 
is incorporated or associated by authority of any other state, territory, or
country, shall pay annually, on or before the first day of l'ebrnary in each 
year, a tax or !'xcise of two and one-half per centum upon all premiums 
charged or recei \'ed on contracts made i n  this tenitory during the year end
ing on the preced ing thirty-first <lay of December. In determining the amount 
of tax due under the preceding sections of this act, there shall be dedueted in 
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-each case from the full amount of premiums the amount actually paid for
losseg during the said year. All taxes upon premiums shall be paid to the
territorial auditor at the time of the filing of the annual reports required by
this act, and by him paid to the territorial treasurer for the general fund of
the territory : provided, that all insurance companies incorporated by any
other state or territory or country shall be subject to no other taxation under
the laws of this territory, except such fees and taxes as are required by this
act, and upon all real e.�tate actually owned by them in this territory. All
companies not complying with the provisions of this section shall be subject
to a penalty or fine in addition to taxes due, not exceeding the amount of the
tax for which such company is liable and delinquent. (Stss. Laws 1883, c.
69, § 42. )  

*§  510qq. When unlawful to take insurance. It  shall . not he lawful
for any fire, marine, fire and marine, and other insurance corporation, asso
ciation , or partnership, which is incorporated or associated by the authority
of any other state, territory, or county, to issue or renew any policy or tnke 
any insurance of any kind or nature in this territory, unless the coutract, 
policy, or renewal is issued or countersigned by the agent or agents of the
said corporations, a.�sociations, or partnerships, duly authorized to transact
the business of insurance for the said corporations, associations, or partner
ships , under the laws of this territory. Any insurance effected not in accord
ance with this section shall be null and void , and of no effect. (Id. � 43. ) 

*§ 510rr. Lawful for mutual companies to do business. It shall
be lawful for such mutual insurance companies ,  organized under the laws of
any other state, territory, or county, as transact the business of marine or in
land insurance exclusively, to do business in this te1Titory, with the consent
of the tenitorial auditor of this territory, upon filing statements, making ap
plication, and complying, so far as is practicable, with the provisions of this
act. (Id. § 44. ) 

*§ 510ss. A.gents responsible-embezzlement by. Agents appointed
by any company doing business in this territory to solicit for applications for
insurance, to collect the premiums on the same, and to transact the other
duties of agents in such cases , shall he held personally responsible to such 
company for any moneys receiYed by them for such company ; and,  in case 
any such agent shall embezzle or fraudulently convert to his own use, or shall·
take or secrete with intent to embezzle and convert to his own use, without 
consent of such company, any money belonging to such company, which shall
have come into his possession or shall be under his care by virtue of his agency,
he shall be deemed, by so doing, to have committed the crime of larceny, and,
on convict.ion, shall be subject to the fines and penalties provided by the stat
ute i n  such cases. ( Id. § 45. ) 

*§ 510tt. Companies must comply before doing business. Every
insurance company or association incorporated by or organized under the
laws of any ot.her state, territory, or foreign country must comply with the
requirements of the general insurance la,vs of this territory governing fire,
marine, and inland navigation insurance companies doing business in the ter
ritory of Dakota, before it 11hall be lawful for such company or association to
take risks or transact any kind of insurance business in this territory, other
than that of life insurance, and such companies or associations, and all per
sons acting as agents thereof, shall be subject to the same penalties prescribed
therein for a violation of auy of the provisions thereof : provided, that no 
plate-glass, accident, or steam-boi ler insurance company shall be required to
have a larger capital than one hundred thousand dollars actually paid up.
Nor shall any such company he authorized to trnnsact business in this terri
tory without having previously deposited with the territorial treasurer of this 
territory, or with the chief financial otHcer or commissioner of insurance of 
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the state where such company is organized, securities, duly assigned to such 
officer in trust fol' the benefit of its policy holders, the market value of which 
shall at all times be equal to twenty-five thousand dollars. Said deposit shall 
consist of such like securities as fire insurance companies are, by the general 
insurance laws of this territory, authorized to invest in. (Sess. Laws 1883, c. 
69, � 46 . )  

*§ 510uu. Repealed. Al l  acts or  parts of acts, and laws not consistent
with this aet, regulating insurance companies and the business of insurance, 
are hereby repealed. (Id. § 47 . )  

ARTICLE X!i . -:\IINING AXD l\lAN'CFACTURING CORPORATIO:SS,  ETC, 

§ 5 1 1 .  Limited twenty years. Corporations for mining, man
ufacturing , and other industrial pursuits may he formed as provided in 
this chapter; and sueh coq.,orations ha\·e all the rights, and are subject 
to all the dutie:,, restrictions ,  and liahilities therein mentioned, so far as 
the same' ap)'ly or rPlate to such corporations ; but the term of existence 
of any sucl\ corporation shall not exceed twenty years . 

See *§§ 4!J7 a-497/: 
§ 5 1 2 .  Loan to stockholder forbidden. The purposes for

which every such corporation shall be formed must be distinctly and 
definitely ;;pecified in the articles of incorporation; and it must not ap
propriate its funds to any other purpose, nor must it loan any of its 
money to any stockholder therein ;  and if any such loan or misappropria
tion be made , the officers who shall make it, or who shall assl'nt thereto , 
shall be jointly and severally liable to the extent of such loan or mb
approprintion , and interest, for all the debts of the corporation contracted 
before the repayment of the sum so loaned or misappropriated. 

§ 513 .  Accounts-publicity-statement. Regular books of
accounts of all the business of such corporations must be kept, which , 
with the vouchers , shall be at all reasonable times open for the irn,pec
Jion of any of the stockholders; and as often a:; once in each yt.·ar a 
statement of such account8 shall be made by order of the directors, and 
laid before the stockholders . 

§ 514.  Liability for labor. The stockholders of any corporation
fanned for the purposes mentioned in this article shall be jointly and 
severally liable , in their individual capacities, for all debts due to me
chanics , workmen, and laborers employed by such corporation, which 
said liability may be enforced against any stockholders by an actinn at 
any time after an execution against such corporation shal! be returned 
not satisfied : prorided, such action be commenced within four months :  
and prorid"rl abrny.�, that i f  any stockholder shall be  compelled by any 
such action to pay the debts of any creditor, or any part thereof, he shall 
harn the right to call upon all the sk,ckholders to contribute their part 
of tht• smn so paid by him as aforesaid , and may sue them jointly or 
severally , or any number of them , and recover in such action the rata
ble amount due from the person or persons so sued. 

:Miner's l ien . See •§� 1814a-1814h. 
§ 5 15 .  Annual report-contents. Every such corporation shall

annually , within twenty days from the first day of January, make a re-
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port, which must be published in some newspaper published at or near
est to the place where the business of said corporation is carried on, 
which report must state the capital stock and the amount thereof actually 
paid in, the amount and nature of its indebtedness, and the amounts 
due the corporation , the number and amount of dividends, and when 
paid, and the net amount of profits. The said report must be signed 
by the president and a majority of the directors, and be verified by the 
oath of the president or secretary of the corporation, and "filed in the of
� � � �� � &� � �  �ty �re � �� � � �
poration is carried on; and if any such corporation shall fail so to do, 
the directors shall be jointly and severally liable for all the debts of the 
corporation then existing, and for all that shall be contracted before such 
report shall be made. 

§ 516 .  Demand for statement. Whenever any person or per
sons owning twenty per cent. of the capital stock of any corporation 
formed for the purposes mentioned in this articlff shall present a written 
request to the treasurer thereof that they desire a written statement of 
the affairs of the corporation , he must make such statement, under oath ,  
embracing a particular account of all its assets and liabilities i n  detail , 
and deliver the same to the persons presenting the written request 
within twenty days after such presentation; and such treasurer shall, 
also, at the same time, place and keep on file in his office, for six months 
thereafter, a copy of such statement, which shall at all times during bus
iness hours be exhibited to any stockholder of such corporation demand
ing an examination thereof; the treasurer, however, shall not be required 
to make or deliver such statement in the manner aforesaid oftener than 
once in every six months. If such treasurer neglect or refuse to comply 
with the provisions of this section he shall forfeit and pay to the person 
or persons presenting such written request the sum of fifty dollars , and 
the further sum of ten dollars for every twenty-four hours thereafter, 
until such statement shall be furnished, to be sued for and reeo,·ered in 
an action. 

§ 517. May have office elsewhere. Any corporation formed
for the purposes mentioned in this article may provide in the articles 
of incorporation for having a business office without this territory , at 
any place within the United States, and to hold any meeting of the 
stockholders or directors of the corporation at such office so provided 
for; but every such corporation having a business office out of this terri
tory must have its main office for the transaction of business within this 
territory, to be also designated in such articles. 

§ 518 .  Fraud-responsibility. If any such corporation shall
willfully violate any of the provisions of this chapter relating or apply
ing to such corporation, and shall thereby become insolvent , the direct
ors ordering or assenting to such violation shall, jointly and severally 

1 

be liable in an action founded upon this statute for all debts contracted 
after such violation. 
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§ 519 .  Ditch corporation-requisites. In addition to the mat
ters required by section three hundred and eighty-six, every corporation 
formed for the purpose of constructing a ditch to convey water to any 
mines, mills , or lands, to be used for mining, manufacturing, milling, 
,or for the irrigation of lands, must, in the articles of incorporation, spec
ify as follows : The stream or streams from which the water is to be 
taken ; the point or place on said stream at or near which the water is to 
be taken out; the line of said ditch, as near as may be; and the use to 
which the said water is intended to be applied. 

§ 520. Rights: Any ditch corporation shall have the right of way
-over the line named in the articles, 'and shall also have the right to run the
water of the stream or streams named in the articles through their ditch :
prwided, that the line proposed shall not interfere with any other ditch
whose rights are prior to those granted under this article, and acquired
by virture of such articles of incorporation. Nor shall the water of any
stream be diverted frOlll its original channel to the detriment of any
miners , mill-men, or others along the line of said stream, who may have
a priority of right; and there shall be at all times left sufficient water in
said stream for the use of miners and agriculturists along said stream.

See Pol. Code Dak. Appendix, c. 31 *§§ 21-23 ; also *§§ 527 et seq. 
§ 521 . Duty to furnish water. Ever ditch corporation must

furnish water to the class of persons using water in the way and for the 
purpose for which the articles of incorporation declare the water obtained 
by the corporation is to be used, whether miners , manufacturers,  mill
men, or farmers, whenever they shall have wat.er in their ditch unsold, 
and must at all times give the preference to the use of the wat.er in such 
ditch to the class of persons so named in the articles ; and the rates or 
tolls at which water is to be furnished must be fixed by the board of 
-county commissioners, as soon as such ditch shall be completed and pre-
pared to furnish water.

County commissioners hav� no power to fix rates or tolls. See *§ 497e. 

§ 522 .  Protection from injury. Every ditch corporation must
'keep the banks of its ditch in good condition, so that the wat.er shall not 
be allowed to escape from it to the injury of any mining claim, road, 
ditch , or other property ; and whenever it is necessary to extend or con
struct any ditcµ over, across , or above any lode or mining claim, or 
public highway , the corporation shall, if necessary to keep the water of 
said ditch out or from any such lode, claim, or highway , flume the 
ditch so far as necessary to protect such claim, property, or highway 
from the water of such ditch. 

§ 523 .  Flumes-requisites. In addition to the matters required
in ·section three hundred and eighty-six , every corporation formed for 
the purpose of constructing a flume, must, in its articles of incorporation, 
specify as follows : The place of beginning, the termini, and the route, 
so near as may be, and the purpose for which such flume is intended. 
Such corporation shall have the right of way over the line named in its 
.articles : prwided, it does not conflict with the right of any fluming, 
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ditching, or other corporation, or with the prior water-rights of any 
person. 

§ 524 . Tunnels-same. In addition to the matters required by
section three hundred and eighty-six , every corporation formed for the 
purpose of running and excavating a tunnel for mining for gold , silver, 
or other ore, or quartz, or coal, must, in the articles of incorporation, 
specify as follows : Where said tunnel is to be run; the place of com
mencement; the course and termination ; and the metals, minerals, or 
ores designated to be excavated. Through all lodes crossed by such 
tunnel such corporation shall have the right of way . 

§ 525 . Acquiring right of way. The right of way granted in.
this article to any ditch , flume, or tunnel corporation may be acquired 
in the same manner and by like proceedings as provided for railroad 
corporations. 

§ 526 . Non-user forfeits rights. Every corporation formed
under the provisions of this article must, within ninety days from the 
date of the issue of its certificate of incorporation, commence the con
struction of its works or the transaction of its business, and must prose
cute the work or business with due diligence until the same is completed ; 
and the time of the completion of its works shall not extend beyond a 
period of two years from the time work was commenced as aforesaid; and 
any such corporation failing to commence work ·within ninety days from 
the date of its certificate, or failing to complete the same within two· 
years from the time of commence�ent as aforesaid, shall forfeit all right 
to the route so claimed, and the same shall be subject to be claimed by 
any other corporation : promded, that this section shall not apply to the 
construction of any works through or over any grounds owned by such 
corporation. 

*§ 527.  Party holding land shall have right to wa;ter. Any per
son or persons, corporation or company, who may have or hold a title or pos
sessory right or title to any mineral or agricultural lands within the limits. 
of this territory, shall be entitled to the usual enjoyment of the waters of the 
streams or creeks in said territory for mining, milling, agricultural or domes
tic purposes: procided, that the right to such use shall not interfere with any 
prior right or claim to such waters when the law has been complied with in
doing the necessary work. (Seas. Laws 1881, c. 142, � 1.) 

•§ 527a. M:ay conduct water from remote stream. When any per
son or persons, corporation or company, owning or holding land as pro
vided in section one of this act, shall have no available water facilities upon 
the same, or whenever such lands are too far removed from any stream or 
creek to so use the waters thereof, as aforesaid, such person or persons, cor
poration or company, shall have the right of way through and over any tract 
or piece of land for the purpose of conducting and conveying said water by 
means of ditches, dykes, flumes, or canals, for the purpose aforesaid. (Id. 
§ 2.)

*!$ 527b. Bight of way limited. Such right to dig and construct such
ditches, dykes, flumes, and canals over and across the lands of another shall 
only extend to so much digging, cutting, or excavation as may be necessary 
for the purposes required. (Id. § 3.) 
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•� 527c. Controversies-how determined. In all controversies re
specting rights to water, under the provisions of this act, the same shall be 
determined by the date of appropriation as respectively made by the parties, 
whether for mining, milling, agricultural, or domestic purposes. ( Se&1. Laws 
1881, c. 142, § 4.) 

*§ 527d. Deterioration or diminution not to be considered. The
waters of the streams or creeks of the territory may be made available to
the full extent of the capacity thereof for mining, milling, agricultural , or 
domestic purposes, without regard to deterioration in quality or diminution 
in quantity, so that the same do not materially affect or impair the rights of 
the prior appropriator. (Id. § 5.)  

*§ 527e. Penalty for damaging lands. Any person or persons, corpo
ration or company, damaging or injuring the lands or possessions of an
other hy reason of cutting or digging ditches or canals, or erecting flumes, 
as provided by section two of this act, the party so committing such injury 
or damage shall be liable to the party so injured for the actual damage occa
sioned thereby. (Id. § 6.) 

•§ 527f. Abandoned water-right. Bridging ditches, etc. This act
shall not be so construed as to impair or in any way or manner interfere
with the rights of parties to the use of the waters of such strP.ams or creeks, 
acquired before the passage of this act ; p1·0-oided, that all water-rights or 
ditches that have not been used or worked upon for one year next prior to the 
passage of this act shall be deemed abandoned and forfeited, and subject to 
appropriation anew. That any person or persons, corporation or company,
who may dig any ditch or canal, dyke or flume, over or across any public 
rnad, trail ,  or highway, or who use the waters of such ditch, dyke, flume, or 
canal, shall be required to bridge the same and keep the same in good repair 
at such crossing or other places where the water from any such ditch , dykes,
flumes, or canals may flow over or in anywise injure any road, trail, or high
way, either by bridge or otherwise. (Id. §  7. ) 

*§ 527 g. Penalty for failure to comply with provisions of section
seven. Any person or persons, corporation or company offending against 
section seven of this act, on conviction thereof, shall forfeit and pay for
every such offense a penalty of not less than twenty-five dollars, nor more
than one hundred dollars, to be recovered with costs of suit in civil action 
in the name of the territory of Dakota, before any court having jurisdic
tion . One-half of the fine so collected shall be paid into the county treas
ury for the benefit of the common schools of the county in which the offense 
was committ.ed, and the other half shall be paid to the person or persons in
forming the nearest magistrate that such offense has been committed. All 
such ti nes and costs shall be collected without stav of execution,  and such de
fendant or defendants may, by order of the court, be confined in the county 
jail until such tine and costs have been paid. (Id. § 8.) 

*� 5:!.7h. Manner of locating water-rights. Any person or persons,
coq)oration or company, appropriating the waters of any streams or creeks
in this territory, shall turn the water from the channel of such creek or
stream, and construct at least twenty feet of ditch or flume, within thirty
days from the date of appropriation, and turn the water therein, and cou
strnct at least twenty rods of said ditch or flume, if nee1lecl , within six months 
from the elate of such appropriation, and turn the water therein ;  and within  
twenty days from the  <late of  location, the locator or  locators of such water
right shall Il le a location certi ficate thereof with the register of deeds, in the 
proper county within which such water-right is situated ; a copy of such cer
tificate shall be posted at 01· near the head of such ditch, flume, or canal , and 
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shall contain the name or names of the locators, the date of location, num
ber of inches of water claimed or appropriated, and the purpose of the appro
priation; and in no case shall the number of inches of water claimed exceed 
the conveying capacity of the first twenty feet of the 6ume or ditch, nor 
shall said ditch or 6ume be enlarged to the prejudice or injury of a subse
quent appropriator before such enlargement. (Seu. La1oa l88l, c. 142, § 9.) 

*§ 527i. When abandoned. A failure to commence the construction of
such ditch or 6ume for sixty days after location, and prosecute such ditch, 
canal, or flume to a final completion without unnecessary delay, such appro
priation shall be deemed abandoned. (Id. § 10.) 

ARTICLE XIII.-BRIDGE CORPORATIONS. 

See*§§ 497a et aeq. See, also, Pol. Code Du. c. 23, pt. 2. 
§ 528. Articles must include-filing. The term of existence

of a bridge corporation shall not exceed twenty years; and, in addition 
to the matters required by section four hundred and eighty-six, every 
corporation formed for the purpose of constructing a bridge over any 
stream of water must, in the articles of incorporation, specify as follows: 
The place where such bridge is to be built, and over what stream; that 
the banks on both sides of the stream where such bridge is to be built 
are owned by such corporation, or that it has obtained in ,vriting the 
consent of the owners of the banks, where the bridge is to be built, to 
build the bridge; or that the banks at such place are included within 
and part of a public highway, and in such case that the consent in writ
ing of the board of county commissioners of the county or counties for 
the erection of such bridge by such corporation has been obtained; and 
it must file a certified copy of its articles of incorporation in the office of 
the register of deeds of the county or counties in which its bridge or any 
part thereof is situated or to be located. 

§ 529. County board. No such corporation shall construct, or
take tolls on, a bridge until authority is granted therefor by the board 
o'f county commissioners of the county or counties in which it is to be
located. 

Cal. 528. 
§ 530. Forfeiture provided. Every such corporation also ceases

to be a body corporate: 
1. If, within six months from the issue of its certificate by the secre

tary of the territory, it has not obtained such authority from the board 
or boards of county commissioners as mentioned in the last section; and 
if, within one year thereafter, it has not commenced the construction of 
its bridge, and actually expended thereon at least ten per cent. of its cap
ital stock. 

2. If, within three years from the issuing of its certificate of incor
poration, the bridge be not completed. 

Cal. 529. 
§ 531. Good condition required. Every bridge corporation

must at all times keep the bridge in good and safe condition for travel, 
both night and day, unless it be rendered impassable by reason of floods 
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or high water; and if it be destroyed by fire, or other causes, the corpo
ration must rebuild within a period of one year from such destruction, 
or its corporate rights shall be forfeited and cease to exist. 

§ 532. Posted toll rates. Such corporation, previous to receiv
ing, and as a precedent 'condition to the right to receive, any toll upon 
the use of its bridge, must set up and keep in a conspicuous place on the 
bridge a board on which must be written, painted, or printed, in a plain 
and legible manner, the rates of toll which shall have been prescribed 
by the board of county commissioners; and if such corporation shall de
mand or receive any greater rate of toll than the rate so prescribed, it 
shall be subject to a fine of ten dollars for each offense, to be recovered 
in an action by the party aggrieved, or by any public officer making the 
complaint. 

§ 533. Bad condition-penalty. No such corporation shall de
mand or"l'eceive toll whenever said bridge is not in good and safe condi
tion for use, and any person having paid toll on such bridge and finding 
the same in a bad or unsafe condition for loaded wagons or teams, shall 
have the right to make complaint l.efore any justice of the peace in the
county or counties in which the bridge is located, who shall thereupon 
summon the said corporation, through its toll-gatherer, officers, or di
rectors, to appear before him to answer the complaint, within not over 
five days from the date thereof, and if upon the hearing it be found that 
the bridge is not in a good and safe condition for use, or is in a bad con
dition and unsafe for loaded wagons or teams, the justice of the peace 
must impose a fine not less than ten dollars nor more than fifty do\
lars upon such corporation; and he must thereupon also enter judgment, 
and issue his order that no toll be collected upon said bridge until it is 
put in good repair and safe condition. 

§ 534. Collection of toll-penalty. Each toll-gatherer may pre
vent from passing through his gate all persons, animals, or vehicles, 
subject to toll, until he shall have received, respectively, the tolls au
thorized to be collected; and if he willfully and unreasonably hinder or 

 delay any such persons, animals, or vehicles from passing, when the law
ful toll has been paid or tendered, he shall forfeit and pay for each offense 
a sum not less than five dollars, nor more than twenty-five dollars, to be 
recovered in an action by the party aggrieved. 

§ 535. Ui;tlawiul passing. Every person who forcibly, willfully.
or fraudulently passes over any such bridge without having paid or tend
ered the legal toll for himself, and the property in his charge, shall for 
each ottensc forfeit and pay to the corporation injured a sum not exceed
ing twenty-five dollars, to be recovered in an action in the name of such 
corporation. 

§ 536. Annual report to county board. The president and
secretary of every bridge corporation must annually, within twenty days 
from the first day of January, report under oath to the board of county 
commissioners of the county in which the articles of incorporation are 
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filed, specifying as follows: The costs of constructing and providing all 
necessary appendages and appurtenances of their bridge; the amount of 
all moneys expended thereon, since its construction, for repairs and in
cidental expenses; the capital stock, how much paid in and how much 
actually expended thereof; the amount received during the year for tolls 
and from all other sources, stating each separately; the amount of divi
dends made; the indebtedness of the corporation, specifying for what it 
was incurred; the net amount of profits; and such other facts and partic
ulars respecting the business of the corporation as the board of county 
commissioners may require. 

Cal. 530. 

§ 537. Publication of same-penalty. Such corporation must
cause the report required in the preceding section to be published for 
four weeks in a newspaper published in the town or city nearest such 
bridge. A failure to make such report, and to publish it as aforesaid, 
subjects the corporation to a penalty of two hundred dollars; and for 
every week permitted to elapse after such failure an aciditional penalty 
of fifty dollars, payable in each case to the county or counties from 
which the authority to construct and take tolls is derived, at the suit of 
such county or counties. All such cases must be reported by the boards 
of county commissioners to the district attorney, who must commence 
an action therefor. 

ARTICLE XIV.-RELIGIOUS1 EDUCATIONAL, AND BENEVOLENT CORPORATIONS 

-GENERAL PROVISIONS. 

§ 538. Trustees-number. Persons associated together for re
ligious, educational, benevolent, charitable, or scientific purposes, may 
elect trustees or directors, not less than three nor more than eleven, and 
may incorporate themselves as generally provided for in this chapter. 

Cal. 593. 

§ 539. Contents of articles. In addition to the requirements
of section three hundred and eighty-six, the articles of incorporation of 
any such association must set forth the holding of the election for 
trustees or directors, the time and place the same was held, that a ma
jority of the members of &nch association were present and voted at such 
election, and the result thereof; which facts must be verified by the offi
cers conducting the election. 

Cal. 594. 

§ 540. Property limited. All such corporationg may hold all
the property of the association owned prior to incorporation, as well as 
that acquired thereafter in any manner, and transact all business rela
tive thereto; but no such corporation shall own or hold more real prop
erty than may be reasonably necessary for the business and objects of 
the association; and no such corporation for religious or charitable pur-

v.2-56 
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poses shall acquire or hold real property of a· greater value than fifty 
thousand dollars. 

Cal. 595. 
See sec. 456. 
§ 541. Annual report. The trustees or directors of all such cor

porations must annually make a full report of all their property, real 
and personal, including property held in trust by them, and of the con
dition thereof, and of all their affairs, to the members of the corporation 
for which they are acting. 

Cal. 597. 
§ 542. May dispose of their property. Corporations of the

character mentioned in this article may sell, exchange, or mortgage any 
or all property held or owned by them, in the manner determined by 
such corporations. (As amended, Se&. Laws 1881, c. 28, § 1.) 

Cal. 598. 
See sec. 546. 
§ 543. By-laws. Such corporation may, in their by-laws or arti

cles of incorporation, in addition to the provisions of sections three hun
dred and eighty-six and four hundred and four, provide for: 

1. The qualification of members, mode of election, and terms of ad
mission to membership. 

2. The fees of admission, and dues to be paid to their treasury by
members. 

3. The expulsion and suspension of members for misconduct or non
payment of dues; also for restoration to membership. 

4. Contracting, securing, paying, and limiting the amount of their
indebtedness. 

5. Other regulations, not repugnant to the law of the land, and con
sonant with the objects of the corporation. 

Cal. 599. 
§ 544. Equal rights. l\lembers admitted after incorporation have

all the rights and privileges, and are subject to the same responsibilities, 
as members of the association prior thereto. 

Cal. 600. 
§ 545. Membership rights personal. No member, or his legal

representative, must dispose of or transfer any right or privilege con
ferred on him by reason of his membership of such corporation, or be 
deprived thereof, except as herein provided. 

Cal. 601. 
RELIGIOUS CORPORATIONS. 

§ 546. I. Trustees, how chosen. The board of trustees or
other officers of any religious corporation may be chosen at such times 
and in such manner as may be in conformity to the rules, usage, or gen
er-Jl discipline of such church. 

II. Members may associate. The members of any church or
religious society, not less than three, who by its rufos, usage, and gen-
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-eral discipline, or otherwise, do not desire to organize and become in-
-00rporated under the foregoing provisions of the Civil Code, may organ-
ize and become corporate, capable of suing and being sued, holding, 
purchasing, and receiving title to real estate and other property by de
vise, gift, grant, or other conveyance, with power to mortgage, sell , or 
convey the same, or any part, parcel, or portion thereof, by adopting 
and signing articles containing : 

First. The name of the church, society, association, or corporation, 
its general purpose and plan of operation, and its place of location. 

Second. The terms of admission and qualifications of membership, 
and the selection of officers and the filling of vacancies, and the man
ner in which the same is to be governed and managed. Such articles 
t;hall be recorded in the office of the secretary of the territory, and also 
in the office of the register of deeds of the county in which such church, 
society, association, or corporation is located; and thereupon such church, 
society, association, or corporation shall have all the powers hereinbefore 
provided, and may adopt and establish by-laws, and make all rules and 
regulations deemed necessary and expedient for the management of its 
affairs in accordance with law. (As amended, &88. Laws 1883, c. 96, 
§ 1.)

INSTITUTIONS OF LEARNING. 

§ 547. Requisites of articles. Any corporation formed for the
purpose of establishing an institution of learning, must, in addition to 
the requirements mentioned in section three hundred and eighty-six, set 
forth in . its articles of incorporation the particular branch or branches of 
science, literature, and the arts proposed to be taught; and, if the insti
tution is to be of the rank of a college or university, the number and 
designation of tha professorships to be established. 

§ 548. Property applied. Such corporation shall hold the prop
erty of the institution solely for the purposes of education, and not for 
the individual benefit of itself or any contributor to the encfowment 
thereof. 

§ 549. Objects for expenditure. The trustees or directors of
any such corporation shall faithfully apply all the funds collected, or 
the proceeds of the property belonging to the institution, according to 
their best judgment, in erecting, completing, or repairing suitable build
ings, in supporting necessary officers, instructors, agents, and employes, 
and in procuring books, maps, charts, globes, and philosophical, chem
ical, and other apparatus or cabinets, necessary to the objects and suc
cess of the institution; and all donations, devises, or bequests made to it 
for particular purposes, when accepted, shall be applied in conformity 
with the express condition of the donor or devisor. 

§ 550. Powers of corporation. Such corporation has power to
appoint a president or principal for the institution, and such professors, 
tutors, and other agents and officers as may be necessary, and to displace 
any of them as the interest of the institution may require; to fill vacan
cies, to prescribe and direct the course of studies and the discipline to 
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be pursued and observed in the institution , and the rates of tuition in, 
the same; and the president and professors shall constitute the faculty of 
such institution, and they have power to enforce the rules and regula
tions enacted for the government and discipline of the students, and to, 
suspend and expel offenders as may be deemed expedient. 

§ 551 .  Degrees conferred. Every such corporation having the
rank of a �ollege or university has power to confer, on the recommenda
tion of the faculty, all such degrees or honors as are usually conferred by 
colleges and universities in the United States, and such others , having 
rf;lference to the course of studies, and the worth and accomplishment of 
the student , as may be deemed proper. 

§ 552. Mechanics and agriculture. Such corporation may
connect with its institution, to be used as a part of its course of educa
tion, any mechanical shops or machinery, or lands for agricultural pur
poses, not exceeding three hundred and twenty acres, to which may be 
attached all necessary buildings for carrying on the mechanical and ag
ricultural purposes of such institution . 

CEMETERY CORPORATIONS. 

§ 553. Real property limited-uses. Every cemetery corpo
ration has power to purchase , or take by gift ,  grant, or devise, and to 
hold, real property, not exceeding eighty acres , for the sole use and pur
pose of a burial ground , and to lay out the same into blocks and lots, 
with convenient avenues and walks , and to sell the lots for the sole use 
and purpose of burying the dead; and it may hold all such personal 
property as the legitimate and necessary purposes of the corporation may 
require. 

Cal. 608. 
§ 554. Survey and plat. Such corporation shall cause its land,

or such portion thereof as may from time to time become necessary for 
that purpose, to be surveyed into lots , avenues , and walks, and platted , 
and the plat of ground as surveyed shall be acknowledged and recorded 
in the office of the register of deeds of the county. Each lot shall be reg
ularly numbered by the surveyor, and such number shall be marked on 
the plat and recorded. 

Cal. 608. 
§ 555. Powers. Such corporation has power to inclose, improve, .

and embellish its grounds, avenues , and walks, and to erect buildings or 
vaults for its use, and to prescribe in its by-laws rules for the sale, in
closure, and ornamentation of lots, and for erecting monuments or grave
stones thereon; and to prohibit any use , division, improvement , or 
ornamentation of any lot which the corporation may deem improper; and 
to make other by-laws and acts to the end that all the appliances , con
veniences,  and benefits of a public and private cemetery may be obtained 
and secured. 

§ 556. Use of receipts. The proceeds arising from the sale of
lots, after deducting all expenses of purchasing, inclosing, laying out, .  
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-and improving the ground, and of erecting buildings, shall be exclu
sively applied, appropriated, and used in protecting, preserving, im
proving, and embellishing the cemetery and its appurtenances , and to 
paying the necessary expenses of the corporation, and must not be ap-
propriated to any purposes of profit to the corporation or its members. 

§ 557 . Payment of debts. At least fifty per cent. of the gross
proceeds of sales of blocks , lots , or graves must be applied , as often as 
every six months, to the payment of the debts and obligations of the 
corporation. 

§ 558. Previous burial protected. When grounds purchased
or otherwise acquired for cemetery purposes have been previously used 
as a burial ground, those who arc lot-owners at the time of the purchase 
continue to own the same, and are members of the corporation, as here
inafter provided. with all the privileges the purchase of a corporation 
lot confers. 

§ 559. Qualiflcation of voters. At each subsequent election of
officers of any such corporation, held after the first annual election, the 
owner or owners of a lot in the cemetery, and none other, shall be en
titled to one vote at such election, or for any other purpose, and no 
.more than one vote; and shall, hy virtue of such proprietorship ,  be a 
member of the coporntion, and eligible to any of its offices; but if there 
be more than one proprietor of any such lot, then such one of the pro
prietors as the majority of them shall designate may cast the one vote as 
aforesaid ; and each trustee or director shall be the sole proprietor of a 
lot in such cemetery. 

§ 560. Interment renders lot inalienable. Whenever an in
terment is made in any lot transferred to individual owners by the cor
poration, the same thereby , while any pcr:;on is bul:ied therein, becomes 
forever inalienable , and descends in regular line of succession to the 
heirs at law of the owner ; but any one or more of such heirs may release 
to any other of said heirs his or their interest in the same, and any other 
joint owners may release to each other in like manner. 

Cal. 613. 
§ 561 . Exempt wholly. All the property of e,·ery such benev

olent corporation, and the lots sold by it to individual proprietors , shall 
be exempt from taxation, assessment ,  lien , attachment, and from levy 
and sale upon execution; and all such real property shall he exempt 
from appropriation for streets, roads, or any other public uses or pur
poses. 

OTHER BENEVOLE:ST CORPORATIONS . 

§ 562. Special associations and orders. The following asso
ciations for bene,,olent and charitable purposes may become incorporated 
as provided in this chapter, to-wit : 

1 .  To establish and maintain hospitals and infirmaries for the cure 
of the sick and support of the aged and indigent, and asylums for or
phans. 
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2. For the mutual assistance of the members in time of sickness or
necessity, and to provide a fund for this purpose by contpbutions of the 
members thereof from time to time, and for the like incidental benevo
lent purposes. 

3. To establish and maintain lodges, chapters, and encampments of
fraternities or associations commonly known as Free Masons, the Inde
pendent Order of Odd Fellows, Good Templars, Sons of Temperance, and 
other like benevolent orders or societies . 

4 .  To establish and maintain fire companies in any incorporated city 
or town. 

ARTICLE XV.-AGRICULTURAL FAIR CORPORATIONS. 

§ 563. Property rights. Agricultural fair corporations may
purchase, hold , or lease any quantity of land, not exceeding in the aggre
gate one hundred and sixty acres, with such buildings and improve
ments as may be erected thereon, and may sell, lease, or otherwise dis
pose of the same at pleasure. This real estate must be. held for the 
purpose of erecting buildings and making other improvements thereon to 
promote and encourage agriculture , horticulture, mechanics, manufac
tures , stock-raising, and general domestic industry . 

Cal. 620. 
§ 564. Debts limited. Such corporation must not contract any

debts or liabilities in excess of the amount of money in the treasury at 
the time of contract, except for the purchase of real property, for which 
they may create a debt not exceeding three thousand dollars, secured by 
mortgage on the property of the corporation . The directors who vote 
therefor are personally liable for any debt contracted or incurred in viola
tion of this section. 

Cal. 621. 

§ 565. Charges and expenses. l�ricultural fair corporations
· are not conducted for profit , and have no capital stock or income other
than that derived from charges to exhibitors and fees for membership
and admissions, which charges, together with the term of membership.
and mode of acquiring the same, must be provided for in their by-laws.
Such charges and fees must never be greater than to raise sufficient
money to discharge the debt for the real estate and the improvements
thereon, and to defray the current expenses of fairs.

Provided, that agricultural fair corporations may also be organized by 
three or more persons , as in the case of other corporations, with all the 
rights , privileges, and liabilities appertaining to such corporations under 
the corporation laws of this territory, including such rights and privileges 
as are specified in this and the two preceding sections. (As amended2, 

Se&. Laws 1879, c. 8, § 1 .) 
Cal. 622. 



OORPORATIONS. 871 

ARTICLE XVI.-EXISTING CORPORATIO�S ELECTING TO CONTINUE UNDER 

THIS CHAPTER. 

§ 566 . Proceedings-vote-certiftcate. Any corporation ex
isting at the passage of this act, formed under the laws of this territory, 
may elect to continue its existence under the provisions of this chapter 
applicable thereto, and it may, at any time thereafter, make such choice 
or election at any meeting of the stockholders or members, or at any 
meeting called by the directors or trustees expressly for considering the 
subject, if voted for by stockholders representing a majority of the capi
tal stock, or by a majority of its members; or it may be made by the 
directors or trustees upon the written consent of that number of such 
stockholders or members. A certificate of the action of the direct.ors or 
trustees, signed by them and their secretary, with the seal of the cor
poration, when the election is made upon such written consent, or a 
certificate of the, proceedings of the meeting of the stockholders or mem
bers when such election is so made, signed by the chairman and secre
tary of the meeting, and a majority of the directors and trustees, must 
be filed in the office of the secretary of the territory, and thereafter the 
corporation shall continue its existence under the provisions of this chap
ter which are applicable thereto, and shall possess all the rights and 
powers, and be subject to all the obligations, restrictions, and limita
tions, prescribed thereby. 

ARTICLE xvn.-DUTIES OF FOREIGN CORPORATIONS. 

§ 567. Filing charter. No corporation, created or organized un
der the laws of any other state or territory, shall transact any business 
within this territory, or acquire, hold, and dispose of property, real, per
sonal , or mixed, within this territory, until such corporation shall have 
filed in the office of the secretary of the territory a duly authenticated 
copy of its charter or articles of incorporation, and shall have complied 
with the provi<sions of this article : pr01.:ided, that the provisions of this 
act shall not apply to corporations or associations created for religious or 
charitable purposes solely. 

American Button-hole Co. v. Moore, 2 Dak. 280, and 8 N. W. Rep. 131 ; 
St. Clair v. Cox, 1 Sup. Ct . Rep. 354. 

§ 568. Record. Such charter or articles of incorporation shall be
recorded in a book, to be kept by the secretary of this territory for that 
purpose. 

§ 569. Resident agent to accept service. Such corporation
shall appoint an agent, who shall reside at some accessible point in this 
territory, in the county where the principal business of said corporation 
shall be carried on, duly authorized to accept service of process ,  and upon 
whom service of process may be made in any action in which said cor
poration may be a party ; and service upon such agent shall be taken 
and held as due service upon such corporation. A duly authenticated 
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copy of the appointment or commission of such agent shall be filed and 
recorded in the office of the secretary of the territory, and a certified copy 
thereof by the secretary shall be conclusive evidence of the appointment 
a:nd authority of such agent. 

American Button-hole Co. v. Moore, 2 Dak. 280 ; 8 N. W. Rep. 131 ; St. 
Clair v. Cox, 1 Sup. Ct. Rep. 354. 

CHAPTER IV. 

PRODUCTS OF THE MIND. 

§ 570. Composition-art-maps. The author of any product
of the mind , whether it is an invention or a composition in letters or 
art, or a design, with or without delineation, or other graphical represen
tation, hos an exclusive ownership therein , and in the representation or 
expression thereof , which continues so long as the product , and the 
representations or expressions thereof made by him, remain in his pos
session. 

Cal . 980. 
Sarony v. Burrows-Giles Litb . Co. 17 Fed. Rep. 591, and note, 593. 
§ 571 .  Joint products defined. Unless otherwise agreed, a

product of the mind , in the production of which several persons are 
jointly concerned, is owned by them as follows : 

1 .  If the product is single , in equal proportions ; or, 
2. If it is not single , in proportion to the contribution of each.
Cal. 981 .
§ 572. Transfer. The owner o f  any product of the mind , or of

any representation or expression thereof, may transfer his property in the 
same. 

Cal. 982 .  
§ 573 .  Publication. I f  the owner of a product of the mind inten

tionally makes it public , a copy or reproduction may be made public by 
any person, without responsibility to the owner, so far as the law of this 
territory is concerned. 

Cal . 983. 
Carte v. Ford, 15 Fed. Rep. 439 ; Thomas v. Lennon , 14 Fed. Rep . 849, 

and references, 854. 
§ 574. Prior publication. If the owner of a product of the mind

docs not make it public, any other person subsequently and originally 
producing the same thing has the same right therein as the prior au
thor, which is exclusive to the same extent against all persons except the 
prior author, or those claiming under him. 

Cal. 984. 
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§ 575 .  Private letters. Letters and other private communica
tions in writing belong t.o the person t.o whom they are addressed and 
delivered ; but they cannot be published against the will of the writer, 
exce):>t by authority of law. 

Cal. 985. 

CHAPTER V. 

OTHER KINDS OF PERSONAL PllOPERTY. 

§ 576 . Trade-marks limited. One who produces or deals in a
particular thing, or conducts a particular business, may appropriate to 
his exclusive use , as a trade-mark, any form, symbol, or name which 
has not been so appropriated by another to designate the origin or owner
ship thereof; but he cannot exclusively appropriate any designation, or 
part of a designation , which relates only to the name, quality , or the de
scription of the thing or business , or the place where the thing is pro
duced or the business is carried on. 

Cal. 991 .  
Marshall v .  Pinkham, 9 N. W. Rep . 615 ; Singer Manuf'g Co.  v .  Stanage, 6 

Fed. Rep. 279 ; Burton v. Stratton, 12 Fed. Rep. 696, and note, 704 ; Shaw 
Stocking Co. v. Mack, Id. 707, aild note, 717 ; Gray v. Taper Sleeve Pulley 
Works, 16 Fed. Rep. 436 ; Hostetter v. Fries, 17 Fed. Rep. 620 ; Wilcox & 
Gibbs Sew . Mach. Co. v. Gibbons Frame, Id. 623 ; .Manhattan .Medicine Co. v. 
Wood, 2 Sup. Ct. Rep. 436. 

*§ 576a. Foreign corporations entitled to protection of this act.
Any person or firm residing out of the territory, or any corporation created 
under the laws of any other state or territory, engaged in the business men
tioned in section one, shall be entitled to the privilege and protection of this 
act : pro-r,id�d. they cause the record to be made, as proYided in  said section 
one, in the otHce of the register of deeds of the county or counties where they 
or their duly authorized agents have their place of business within the terri
tory. (SfsYs. Laws 1881 ,  c. 1 10, § 5 . )  

Register of  deeds to  record trade-mark. See Political Code Dak. Appendix, 
c. 21,  *§§ 57b, 57c.

Appropriation of cases, bottles, etc. ,  with manufacturers' mark thereon,
larceny. See Penal Code Dak. *§§ 420a, 420b. 

§ 577 . Good-will. The good-will of a business is the expectation
-0f continued public patronage, but it does not include a right t.o use the 
name of any person from whom it was acquired. 

Cal. 992. 
Shepherd v. Boggs, 2 N. W. Rep. 370 ; :Barber v. Connecticut Mut. Life 

Ins. Co. 15 Fed. Hep. 312, and note, 315. 
§ 5i8 . Is property. The good-will of a business is property, trans

ferable like any other. 
Cal. 993. 
Barber v. Connecticut Mut. Life Ins . Co. 15 Fed. Rep. 312, and note, 315 ; 

Shepherd v. Boggs, 2 N. w. Rep. :no. 
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§ 579. Title deeds. Instrument.a essential to the title of real prop
erty, and which are not kept in a public office as a record pursuant to· 
law, belong to the person in whom, for the time being, such title may 
be vested, and pass with the titJe. 

Cal . 994. 

PART IV. 

ACQUISITION OF PROPERTY. 

TITLE I. Modes in which property may be acquired. 
II. Occupancy.

III. Accession.
IV. Transfer.
V. Will.

VI. Succession.

TITLE I . 

.MODES IN wmcH PROPERTY MAY BE ACQUIRED. 

§ 580. :Modes classed. Property is acquired by:
1 . Occupancy;
2 . Accession;
3. Transfer;
4. Will ; or,
5 . Succession.
Cal. 1000.

TITLE II. 

OCCUPANCY. 

§ 581 . Title by, limited. Occupancy for any period confers a
title sufficient against all except the territory, and those who have titJe 
by prescription, accession, transfer, will, or succession. 

Cal. 1006. 
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§ 582. Prescription. Occupancy for the period prescribed by the
Code of Civil Procedure, or any law of this territory, as sufficient to bar 
an action for the recovery of the property, confers a title thereto, de
nominated a title by prescription, which is sufficient against all. 

Ca]. 1007. 
See Code Civil Proc. §§ 38-51, pp. 11, 12. 

TITLE III. 

ACCESSION. 

Cs:.il'TBR I. To real property. 
II. To personal property.

CHAPTER I. 

ACCES.<:JION TO REAL PROPERTY. 

§ 583. Land tlxtures-tenants. When a person affixes his prop
erty to the land of another, without an agreement permitting him to re
move it, the thing affixed belongs to the owner of the land, unless he 
chooses to require the former to remove it: provided, that a tenant may 
remove from the demised premises, any time during the continuance of 
his term, anything affixed thereto for purposes of trade, manufacture, 
ornament, or domestic use, if the removal can be effected without 
injury to the premises, unless the thing has, by the manner in which it 
is affixed, become an integral part of the premises. 

Cal. 1013. 
Fixtures, what are. Sec. 165. Fixtures as to railroads. Sec. 473a et seq. ; 

Code Civil Proc. IS 665, p. 175; Eastbrook v. Hughes, 1 N. W. Rep. 132 ; 
Comstock v. Fletcner, 3 N. W. Rep. 162 ; Lyle v. Palmer, Id. 921; Jenkins 
v. McCurdy, 4 N. W. Rep. 807; Taylor v. C-ollins, 8 N. W. Rep. 22 ; Stevenson 
v. Robertson, Id. 661; Kimball v. Adams, 9 N. W. Rep. 170 : Ingersoll v. 
Barnes, 10 N. W. Rep. 127 ; Hunt v. Potter, Id. 198; Stewart v. Pier, 11 N. W.
Rep. 711 ; Stout v. Stoppel, 14 N. W. Rep. 268; Shaperia v. Barney, Id. 270.

§ 584. Riparian accretions. Where, from natural causes, land
forms by imperceptible degrees upon the bank of a river or stream, nav
igable or not navigable, either by accumulation of material or by the 
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recession of the stream, such land belongs to the owner of the bank, sub
ject to any existing right of way over the bank. 

Cal. 1014. 
§ 585. Removals in mass. If a river or stream, navigable or

not navigable, carries away by sudden violence a considerable and dis
tinguishable part of a bank, and bears it to the opposite bank, or to an
other part of the same bank, the owner of the part carried away may re
claim it within a year after the owner of the land to which it has been 
united .takes possession thereof. 

Cal. 1015. 
§ 586. Islands in navigable streams. Islands and accumu

lations of land formed in the beds of streams which are navigable, be
long to the territory , if there is no title or prescription to the contrary. 

Cal. 1016. 
§ 587. In other streams. An island or accumulation of land,

formed in a stream which is not navigable, belongs to the owner of the 
shore on that side where the island or accumulation is formed; or, if not 
formed on one side only , to the owners of the shore on the two sides, 
divided by an imaginary line drawn through the middle of the river. 

Cal. 1017 . 
§ 588. By new channel. If a stream, navigable or not naviga

ble , in forming itself a new arm, divides itself and surrounds land be
longing to the owner of the shore, and thereby forms an island, the island 
belongs to such owner. 

Cal. 1018. 
§ 589. Ancient bed. If a stream, navigable or not navigable,

forms a new course, abandoning its ancient bed, the owners of the land 
newly occupied take, by way of indemnity, the ancient bed abandoned, 
.each in proportion to the land of which p.e has been deprived. 

CHAPTER II. 

ACCESSION TO PERSONAL PROPERTY. 

§ 590. Inseparably united. When things belonging to different
owners have been united so as to form a single thing, and cannot be sep
arated without injury, the whole belongs to the owner of the thing 
which forms the principal part, who must, however, reimburse the value 
of the residue to the other owner, or surrender the whole to him. 

Cal. 1025. 
Admixture of grain in elevator. Arthur v. Chicago, R. I. & P. R. Co. 17 

N. W. Rep. 24. 
§ 591. Dominant part defined. That part is to be deemed the

principal to which the other has been united only for the use, omament, 
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or completion of the former, unless the latter is the more valuable, and 
has been united without the knowledge of it.<3 owner, who may, in the 
latter case,  require it to be separated and returned to him, although some 
injury should result to the thing to which it has been united. 

Cal. 1026. 
§ 592. How determined. If neither party can be considered the

principal, within the rule prescribed by the last section, the more val
uable, or, if the values are nearly equal, the more considerable in bulk, 
is to be deemed the principal part. 

Cal. 1027. 
§ 593. Work and material. If one makes a thing from mate

rials belonging to another, the latter may claim the thing on reimburs
ing the value of the workmanship, unless the value of the workmanship 
exceeds the value of the materials, in which case the thing belongs to 
the maker, on reimbursing the value of the materials. 

Cal. 1028. 
§ 594. Blended materials. Where one has made use of mate

rials which in part belong to him and in part to another, in order to 
form a thing of a new description, without having destroyed any of the 
materials , but in such a way that they cannot be separated without in
convenience, the thing formed is common to both proprietors in propor
tion, as respect.<3 the one, of the materials belonging to him, and, as re
spect.<3 the other, of the materials belonging to him and the • price of his 
workmanship. 

Cal. 1029. 
§ 595. Admixtures. When a thing has been formed by the ad

mixture of several materials of different owners , and neither can be con
sidered the principal substance, an owner, without whose consent the 
admixture was made, may require a separation, if the materials can be 
separated without inconvenience. If they cannot be thus separated, the 
owners acquire the thing in common, in proportion to the quantity , 
quality, and value of their materials; but if the materials of one were far 
superior to those of the others, both in quantity and value, he may claim 
the thing on reimbursing to the others the value of their materials. 

Cal. 1030. 
§ 596. Willfl11 uses. The foregoing sections of this article are not

applicable to cases in which one willfully uses the materials of another 
without his consent; but, in such cases, the product belongs to the owner
of the material, if it.<3 identity can be truced. 

Cal. 1031. 
Wooden Ware Co. v. U. S. 1 Sup. Ct. Rep. 401. 
§ 597. Alternative of kind or value. In all cases where one,. 

whose material has been used without his knowledge, in order to form a 
product of a different description, can claim an intereflt in such product, 
he has an option to demand either restitution of his material in kind , 
in the same quantity, weight, measure. and quality. or the value thereof';. 
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or, where he is entitled t.o the product, the value thereof in place of the 
product. 

Cal. 1032. 
§ 598. Damages also. One who wrongfully employs mat.erials

belonging t.o another is liable to him in damages, as well aa under the 
foregoing provisions of this chapter. 

Cal. 1033. 
Wooden Ware Co. v. U. S. l Sup. Ct. Rep. 898. 

TITLE IV. 

TRANSFER. 

CHAmR I. Transfer in general. 
II. Transfer of real property.

III. Transfer of personal property.
IV. Recording transfer.
V. Unlawful transfers.

CHAPTER I. 

TRANSFER IN GENERAL. 

ARTICLE I. Definition of transfer. 
II. What may be transferred.

III. Mode of transfer.
IV. Interpretation of grants.

V. Effect of transfer.

ARTICLE I.-DEFINITION OF TRANSFER. 
§ 599. Definition. Transfer is an act of the parties or of the law,

by which the title to property is conveyed from one living person to 
another. 

Cal. 1089. 
Acker v. Walker, 5 :N". W. Rep. 584. 
§ 600. Consideration, when unnecessary. A voluntary trans

fer is an executed contract, subject to all rules of law concerning con-
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tracts in general, except that a consideration is not necessary to its va
-lidity. 

Cal. 1040. 
ARTICLE n.-WHAT MAY BE TRANSFERRED. 

§ 601 . Any property. Property of any kind may be transferred,
except as otherwise provided by this article. 

Cal. 1044. 
Cady v. Eighmey, 7 N. W. Rep. 102 ; Dayton v. Fargo, Id. 758. 
§ 602 . Not transferable. A mere possibility, not coupled with

an interest, cannot be transferred. 
Cal. 1045. 
§ 603. Only to principal owner. A mere right of re-entry, or

of repossession for breach of a condition subsequent, cannot be trans
ferred to any one except the owner of the property affected thereby. 

Cal. 1046. 
ARTICLE m.-MODE OF TRANSFER. 

§ 604. Writing only when required. A transfer may be
made without writing in every case in which a writing is not expressly 
required by statute. 

Cal. 1052. 
§ 605. Grant de:ft.ned. A transfer in writing is called a grant, or

conveyance, or bill of sale. The term "grant" in this and the next two 
articles includes all these instruments,  unless it is specially applied to 
real property. 

Cal. 1053. 
§ 606. Effect by delivery. A grant takes effect so as to vest the

interest intended to be transferred only upon its delivery by the grantor. 
Cal. 1054. 
Sec. 216 ; Roberts v. Swearingen, 1 N. W. Rep. 305 ; Connard v. Colgan, 8 

N. W. Rep. 351 ; Rogers v. Rogers, IO N. W. Rep. 2 ;  Allen v. Waldo; 11 N. 
W. Rep. 366 ; Brittain v. Work, 14 N. W. Rep. 421 ; Otto v. Doty, 15 N. W.
Rep. 578 ; Ireland v. Geraghty, 15 Fed. Rep. 35, and note, 45.

§ 607. Presumed date. A grant duly executed is presumed to 
have been delivered at its date. 

Cal. 1055. 
Connard v. Colgan, 8 N. W. Rep. 351. 
§ 608. To grantee absolute. A grant cannot be delivered to the

grantee conditionally. Delivery to him or to his agent as such is neces
sarily absolute, and the instrument takes effect thereupon discharged of 
any condition on which the delivery was made. 

Cal. 1056. 
§ 609. Escrow. A grant may be deposited by the grantor with a

third person, to be delivered on the performance of a condition, and on 
-delivery by the depositary it will take effect. While in the possession
of the third person, and subject to condition, it is called an escrow.

Cal. 1057. 
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Patrick v. McCormick, 4 N. W. Rep. 812;  Cotton v. Gregory, Id. 939 ; City 
of Winona v. M. Ry. Const. Co. 11 �. W. Rep. 228 ; Ortman v. First. Nat. 
Bank of Monroe, 12 �- W. Rep. 907 ; Andrews v. Farnham, 13 N. W. Rep •. 
161 . 

§ 610 .  Redelivery not transfer. Redelivering a. grant of real
property to the grant.or, or canceling it, does not operate to retransfer the 
title . 

Cal. 1058. 
Rogers v. Rogers, 10 N. W. Rep. 2. 
§ 61 1 .  Constructive delivery. Though a grant be not actually

delivered into the possession of the grantee, it is yet to be deemed con
structiwly delivered in the following cases : 

1 .  \Vhere the instrument is , by the agreement of the parties at the 
time of execution, understood to be delivered , and under such circum
stances that the grantee is entitled to immediate delivery;  or, 

2. Where it is delivered to a stranger for the benefit of the grantee,
and his assent is shown or may be presumed. 

Cal. 1059. 
Ireland v. Geraghty, 15 Fed. Rep. (note) 45 ; Patrick v. Howard, 10 N. W. 

Rep. 71. 
ARTICLE IV.-INTERPRETATION OF GRANTS. 

§ 612 .  Like contracts. Grants are to be interpreted in like man
ner with contracts in general, except so far as is otherwise provided by 
this article . 

Cal. 1066. 
§ 613 .  Relative force of parts. A clear and distinct limitation

in a grant is not controlled by other words less clear and distinct. 
Cal. 1067 . 
§ 614 .  Recitals clear doubts. If the operative words of a grant

are doubtful, recourse may be had to its recit.als to assist the construc
tion. 

Cal .  1068. 
§ 615 .  Interpretation. A grant i� to be interpreted in favor of

the grantee, except that a reservation in any grant, and every grant by 
a public officer or body, as such, to a private party, is to be interpreted 
in favor of the grantor. 

Cal .  1069. 
§ 616 .  Former part prevails. If  several parts of  a grant are

ab:;olntcly irreconcilable, the former part prevails. 
Cal . 1070. 
§ 617 . Without issue-defined. Where a future interest is lim

ited by a grant, to take effect on the death of any person without heirs, 
or heirs of his body , or without issue, or in equivalent words, such words 
must be taken to mean successors or isslle living at the death of the per
son named as ancestor. 

Cal. 1071. 
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§ 618. Requisites of fee. Words of inheritance or succession
are not requisite to transfer a fee in real property. 

Cal. 1072. 
ARTICLE V,-EFFECI' OF TRANSFER, 

§ 619. Vest actual title. A transfer vests in the transferee all
the actual title to the thing transferred, which the transferrer then has, 
unless a different intention is expressed or is necessarily implied. 

Cal. 1083. 
§ 620. Thing includes incident. The transfer of a thing trans

fers also all its incidents, unless expressly excepted; but the transfer of 
an incident to a thing does not transfer the thing itself. 

Cal. 1084. 
Secs. 1717, 1727 ; Coman v. Thompson, 10 N. W. Rep. 62 ; Green v. Bur

rows, Id. 111 ; Hecht v. Dettman, Id. 241. 
§ 621. Party not named. _ A present interest, and the benefit of

a condition or covenant respecting property, may be taken by any nat
ural person under a grant, although not named a party thereto. 

CHAPTER II. 

TRANSFER OF REAL PROPERTY. 

ARTICLE I. Mode of transfer. 
II. Effect of transfer.

ARTICLE J.-MODE OF TRANSFER. 
§ 622. By-law or writing. An estate in real property, other

than an estate at will, or for a term not exceeding one year, can be trans
ferred only by operation of law, or by an instrument in writing, sub
scribed by the party disposing of the same, or by his agent, thereunto 
authorized by writing. 

Cal. 1091. 
Secs. 920, 991, 998, 1030 ; Tidd v. Rines, 2 N. W. Rep. 497 ; Koplitz v. 

Gustavus, S N. W. Rep. 754 ;  Eggleston v. Wagner, 10 N. W. Rep. 37 ; Clark 
v. Davidson, Id. 884 ; Green v. Cross, Id. 459 ; Gartrell v. Stafford, 11 N. W.
Rep. 732.

§ 623. Seal abolished-proof. The execution of a grant of such
estate in real property, if it is not duly acknowledged , must, to entitle 
the grant to be recorded, be proved by a subscribing witness, or as other
wise provided in section six hundred and forty-eight. The absence of 
the seal of any grantor or his agent from any grant of an estate in real 
property heretofore or hereafter made, shall not invalidate, or in any 
manner impair the same. 

Thomas v. Joslyn, 15 N. W. Rep. 675. 
v.2-56
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§ 624 . Form of grant. A grant of an estate in real property
may be made, in substance, as follows : 

This grant, made the -- day of --, In the year --, between A. 
B. ,  of --, of the first part, anll C. D . ,  of --, of the second pa,t, wit
nesseth : That the party of the first part hereby grants to the party of the 
second part, in consideration of -- dollars, now received, all the real prop
erty situated in --, and bounded (or described) as follows : --. 

Witness the hand of the party of the first part. A. B. 
Cal. 1092. 
Description of property conveyed. Tewksbury v. French, 6 N. W. Rep. 

218 ; Johnson v. Ashland Lumber Co. 9 N. W. Rep. 464 ;  Reed v. Lammel, 
Id . 858 ; Messer v. Oestrich, 10 N. W. Rep. 6; Vaughan v. Sheridan, 15 N. 
W. Rep. 62 .

§ 625 . Repealed.

§ 626.  Repeal�d.

(Sess. Laws 1881 , c. 2, § 1 .) 

(Seu. Laws 1881 , c. 2, § 1 .) 

ARTICLE ll.-EFFECT OF TRANSFER, 

§ 627 . All easements pass. A transfer of real property passes
all easements attached thereto, and creates in favor thereof an easement 
to use other real property of the person whose estate is transferred, in 
the same manner and to the same extent ail such property was obviously 
and permanently used by the person whose estate is transferred for the 
benefit thereof, at the time when the transfer was agreed upon or com
pleted. 

Cal. 1 104. 
SP.cs . 620, 633, 711, 796, 1782, 1737 ; Kneeland v. Van Valkenburgh, 1 N. 

W. Rep. 68.

§ 628.  Warranties implied by grant. From the use of the
word "grant" in any conveyance by which an estate of inheritance or fee
simplc is to he passcd ,  the following co,·enants, and none other, on the 
part of the grantor, for himself and his heirs , to the grantee, his heirs 
and assigns, are implied, unless restrained by express terms contained 
in such conveyance : 

1 .  That pre,·ious to the time of the execution of such conveyance 
the gmntor has not conveyed the same estate, or any right, title, or in
terest therein, to any person other than the grantee. 

2 .  That such estate is, at the time of the execution of such com·ey
ance , free from incurnbrances done, made, or suffered by the grantor, or 
any person claiming under him. Such covenants may be sued upon in 
thc same manner as if they had been expressly inserted in the convey
ance . 

Cal . 1113. 

§ 629 .  Eff'ect de:flned. Every grant of an estate in real property
is conclusive against the gnmtor, and every one subsequently claiming 
under him , except a purchaser or incumbrancer who, in good faith , and 
for a Yaluable consideration, acquires a title or lien by an instrument 
that is first duly recorded. 

Cal. 1 107. 
Coman v. Thompson, 10 N. W. Rep. 62. 
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§ 630. -Valid pro tanto. A grant, made by the owner of an es
tate for life or years, purporting to transfer a greater estate than he could 
lawfully transfer, does not work a forfeiture of his estate, but passes to 
the grantee all the estate which the grantor could lawfully transfer. 

Cal. 1108. 

§ 631. Title to highway. A transfer of land, bounded by a
highway, passes the title of the person whose estate is transferred to the 
soil of the highway in front to the center thereof, unless a different in
tent appears from the grant. 

Cal. 1112. 

§ 632. Tenants' rights. Grants of rents, or of reversions, or of
remainders, are good and effectual without attomments of the tenants; 
but no tenant, who, before notice of the grant, shall have paid rent to 
the grantor, must suffer any damage thereby. 

Cal. 1111. 

§ 683. Presumptions-constructions-liens. Lineal and col
lateral warranties, with all their incidents, are abolished; but the heirs 
and devisees of any person who has made any covenant or agreement in 
reference to the title of, in, or to any real property, are answerable upon 
such covenant or agreement to the extent of the land descended or de
vised to them, in the cases and in the manner prescribed by law. 

2. A fee-simple title is presumed to be intended to pass by a grant
of real property, unless it appears from the grant that a lesser estate was 
intended. 

3. An instrument purporting to be a grant of real property, to take
effect upon condition precedent, passes the estate upon the performance 
of the condition. 

4. Where a person purports by proper instrument to grant real prop
erty in fee-simple, and subsequently acquires any title or claim of tit.le 
thereto, the same passes, by operation of law, to the grantee, or his suc
cessors. 

5. Where a grant is made upon condition subsequent, and is subse
quently defeated by the non-performance of the condition, the person 
otherwise entitled to hold under the grant must reconvey the property 
to the grantor, or his successors, by grant, duly acknowledged for record. 

6. The term "incumbrances" includes taxes, assessments, and all
liens upon real property. 

Cal. 1105, 1106, 1109, 1110, 1114, 1115. 
Secs. 627� 71� 796, 1717, li27, 1732; Code Civil Proc. § 221, p. 249. 
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CHAPTER III. 
TRANSFERS 01" PERSONAL PROPERTY. 
ARTICLE I. l\Iode of transfer. 

II. What operates as a transfer.
III. Gifts.

ARTICLE 1.-MODE OF TRANSFER. 
§ 634. Trusts and ships. An interest in a ship, or in an exist-

ing trust, can be transferred only by operation of law, or by a written 
instrument, subscribed by the person making the transfer, or by his 
agent. 

Cal. 1135. 
§ 635. Other personalty. The mode of transferring other per

sonal property by sale, is regulate<l by the title on that subject in the 
third di vision of this Co<le. 

Secs. 981-994. 
ARTICLE 11.-WHAT OPERATES AS A TRANSFER. 

§ 636. Present transfer. The title to personal.property, sold or
exchanged, passes to the buyer whenever the parties agree upon a pres
ent transfer, and the thing itself is identified, whether it is separated from 
other things or not. 

Cal. 1140. 
Carpentn v. Graham, 3 N. W. Rep. 974; Singer Manuf'g Co. v. Sammons,. 

5 N. W. Rep. 788; Dean v. Adams, 6 N. W. Rep. 2�; Tiffany v. Henderson, 
7 N. W. Rep. 683; Thorpe v. Fowler, 11 N. W. Rep. 3; McCormick v. Ste
venson, 12 N. W. Rep. 828; Somers v. McLaughlin,.15 N. W. Rep. 442. 

§ 637. Future. Title is tra�sferred by an. executory agreement
for the sale or exchange of personal property only when the buyer has 
accepted the thing, or when the seller has completed it, prepared it for 
delivery, and offered it to the buyer, with intent to transfer the title 
thereto, in the manner prescribed by the chapter upon offer of perform
ance. 

Cal. 1141. 
Sec. 851; Musgat v. Pumpelly, 1 N. W. Rep. 410; Kelly v. Bliss, 11 N. 

W. Hep. 488; Galloway v. Week, 12 N. W. Rep. 10; Marquette Manuf'g Co.
v. Jeffery, 13 N. W. Rep. 592.

§ 638. By a.gent. · Where the possession of personal property, to
gether with a power to dispose thereof, is transferred by its owner to an
other person, an executed sale by the latter while in possei,sion, to a 
buyer in good faith and in the ordinary course of business, for value, 
transfers to such buyer the title of the former owner, though he may ba 
entitled to rescind, and does rescind the transfer made by him. 

Cal. 1142. 
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ARTICLE m.-GIFTS. 

§ 639. No consideration, A gift is a transfer of personal prop
erty, made voluntarily and without consideration. 

Cal. 1146. 
Smith v. Riggs, 8 N. W. Rep. 479; Wilcox v. Matteson, 9 N. W. Rep. 814; 

Joeckel v. Joeckel, 14 N. W, Rep. 598; Johnson v. Ghost, Id. 391; Robb v. 
Brewer, 15 N. W. Rep. 420; Kellogg v. Adams, Id. 115. 

§ 640. Delivery necessary. A verbal gift is not valid unless
the means of obtaining possession and control of the thing are given, nor 
if it is capable of delivery, unless there is an actual or symbolical deliv
ery of the thing to the donee. 

Cal. 1147. 
:McKenna v. Kelso, 3 N. N. W. Rep. 152; Willey v. Backus, Id. 431; Bas

kett v. Hassell, 2 Sup. Ct. Rep. 415. 
§ 641. Irrevocable. A gift, other than a gift in view of death,

cannot be revoked by the giver. 
Cal. 1148. 
§ 642. In view of death. A gift in view of death is one which

is made in contemplation, fear, or peril of death, and with intent that 
it shall take effect only in case of the death of the giver.· 

Cal. 1149. 
Baskett v. Hassell, 2 Sup. Ct. Rep. 415; Darland v. Taylor, 3 N. W. Rep • 

.SlO. 
§ 643. Presumed, when. A gift made during the last illness of

the giver, or under circumstances which would naturally impress him 
with an expectation of speedy <leath, is presumed to be a gift in view of 
death. 

Cal. 1150. 
§ 644. Revocable-limitation. A gift in Yiew of death may be

revoked by the giver at any time, and is revoked by his recovery from 
the illness, or escape from the peril, under the presence of which it was 
made, or by the occurrence of any event which would operate as a revo
cation pf a will made at the same time, but when the gift has been deliv
�red to the donee, the rights of a bona fide purchaser from the donee 
before the revocation shall not be affected by the revocation. 

Cal. 1151. 
Baskett v. Hassell, 2 Sup. Ct. �ep. 418. 
§ 645. Will does not aff'ect. A gift in Yiew of death is not

affected by a previous will, nor by a subsequent "ill, unless it expresses 
an intention to revoke the gift. 

Cal. 1152. 
§ 646. Deemed a legacy. A gift in view of death must be

treated as a legacy, so far as relates only to the creditors of the giver. 
Cal. 1153. 
Baskett v. Hassell, 2 Sup. Ct. Rep. 422, 634. 
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ARTICLE I. 

II. 
III. 
IV. 

CIVIL CODB. 

CHAPTER IV. 

RECORDING TRANSFERS. 

W'bat may be recordeq.. 
Mode of recording. 
Proof and acknowledgment of instruments. 
Effect of recording, or of the want thereof. 

ARTICLE I,-WHAT MAY BE RECORDED, 

§ 6� 7. . Judgments, letters patent, etc. Any instrument or
judgment affecting the title to or possession of real property may be re
corded under this chapter. 

2. Judgments affecting the title to or possession of real property,
authenticated by the certificate of the clerk of the court in which such 
judgments were rendered, may be recorded without acknowledgment or 
further proof. 

3. Letters patent from the United States, and final receiver's receipts
from United States land-offices, may be recorded without acknowledg
ment or further proof. (A8 amended, Sm. Law8, 1879, c. 47.)

Cal. 1 158-1160. 
Docketing of judgment gives lien, how. Code Civil Proc. §§ 300�04, pp. 

89, 90; Coolbough v. Roemer, 15 :N. W. Rep. 869. 
§ 648. Prerequisites to record. Before an instrument can be

recorded, unless it belongs to the class provided for in either sections six 
hundred and forty-seven or six hundred and sixty-seven, its execution 
must be acknowledged by the person executing it, or, if executed by & 

corporation, by its president or secretary, or proved by a subscribing wit
ness, or as provided in sections six hundred and sixty-three and six hun
dred and sixty-four, and the acknowledgment or proof certified in the 
manner prescribed by article three of this chapter. 

Cal. 1161. 
Girardin v. Lampe, 16 N. W. Rep. 614. 
§ 649. Proved instrument filed. An instrument proved and

certified pursuant to sections six hundred and sixty-three and six hun
dred and sixty-four may be recorded in the proper office, if the original 
is at the same time deposited therein to remain for public inspection, but 
not otherwise. 

Cal. 1 162. 
§ 6,50. Creditors' trusts and liens. Transfers of property in

trust for the benefit of creditors, and transfers of or liens on property, by 
way of mortgage, are required to be recorded in the cases specified in th& 
title on special relations of debtor and creditor and the chapter on mort
gages, respectively. 

Cal. 1164. 
See sec. 2027. Registry at mortgages and assignment of. Secs.1735-1741. 
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ARTICLE Il,-:MODE OF RECORDING, 
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§ 651. Where and when. Instruments entitled to be recorded
must be recorded by the register of deeds of the county in which the 
real property affected thereby is situated. The register must , in all cases, 
indorse the amount of his fee for the recording on the instrument re
corded. 

Cal. 1169. 
2 . An instrument is deemed to be recorded when, being duly ac

knowledged or proved and certified, it is deposited in the register's office, 
with the proper officer, for record. 

Kessey v. McHenry, 6 N. w. Rep. 262. 
•§ 651a. Conveyances in unorganized counties, where to be re

corded. That the unorganized counties of the territory in any judicial sub
division, are hereby attached to and ma<le a part of the county where the 
court is held for such subdivision for the purpose of filing and recording all 
deeds, mortgages, and other instruments, so long as such counties remain unor
ganized, and the filing and record of all such deeds, mortgages, and other instru
ments heretofore made in the manner provided for in this act are hereby de
clared to be legal and valid. (Sess. Laws 1881, c. 121, § 1. ) 

§ 652. Separate classes. Grants, absolute in terms, are to be
recorded in one set of books, and mortgages in another. 

Cal. 1171. 
§ 653.  Register's duties. The duties of register of deeds, in re

spect to recording instruments, are prescribed by statute. 
Cat 1172. 
For duties of register. See Pol . Code Dak. c. 21, §§ 5 7-60, and .Appendix, 

c. 21, *§§ 57b, 57c.

§ 654. Of vessels. The mode of recording transfers of vessels,
registered under the laws of the United States, is regulated by acts of 
congress. 

Cal. 1178. 

ARTICLE m. -PROOF AND ACKNOWLEDGMENT OF IXSTRU)IENTS. 

§ 655. Within territory. The proof or acknowledgment of an
instrument may be made at any place within this territory, before a jus
tice, clerk of the supreme court, or notary public. 

Cal. 1180. 
§ 656. Within jurisdiction. The proof or acknowledgment of

an instrument may be made in this territory within the judicial dis
trict, county, subdivision, or city for which the officer was elected or ap
pointed, before either : 

1 . A judge or clerk of a court of record; or,
2 . A mayor of a city ; or,
3. A register of deeds ; or,
4. A justice of the peace ;
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5 . ' Or, United States circuit or district court commission. (Aa amende.d,
Sm. Laws 1883, c. 1.)

Cal. 1181. 
§ 657 . Within United States. The proof or acknowledgment

of an instrument may be made without the territory, but within the 
United States, and within the jurisdiction of the officer, before either: 

1 .  A justice, judge, or clerk of any court of record of the United 
States ; 

2. A justice, judge, or clerk of any court of record of any state or
territory ; or, 

3 . A notary public ; or,
4. Any other officer of the state or territory where the ack'llowledg

rnent is made, authorized by its laws to take suc:h proof or acknowledg
ment ; 

5. A commissioner appointed for the purpose by the governor of this
territory , pursuant to the Political Code. 

Cal .  1182.  
§ 658. Foreign. The proof or acknowledgment of an instrument

may be made without the United States before either : 
1. A minister, commissioner , ·or charge d'affafrea of the United States,

resident and accredited in the country where the proof or acknowledg
ment is made; or, 

2. A consul, vice-consul , or consttlar agent of the United States, res
ident in the country where the proof or acknowledgment is made ; or , 

3 . A judge of a court of record of the country where the proof or ac
knowledgment is made; or, 

4. A notary public of such country.
When any of the officers mentioned in this article are authorized by

law to appoint a deputy , the acknowledgment or proof may be taken by 
such deputy, in the name of his principal. 

Cal. 1183. 
§ 659 . Requisites of acknowledgment. The acknowledgment

of an instrument must not be taken, unless the officer taking it knows, 
or has satisfactory evidence, on the oath or affirmation of a credible wit
ness, that the person making such acknowledgment is the individual 
who is described in and who executed the instrument; or , if executed by 
a corporation, that the person making such acknowledgment is the pres
ident or secretary of such corporation. 

Cal. 1185. 
See form of certificate. Sec. 666. 
§ 660. Repealed. (Sess. Laios 1881 , c. 2, § 1.)
§ 661 . Prescribing acknowledgment by married women.

A conveyance or other instrument, executed by a married woman, has 
the same effect as if she were unmarried, and may be acknowledged in 
the same manner. (As amended, &ss. Lawa 1881 , c. 2, § 2.)

Cal. 1187 .  
The case of Wambold v .  Foote, 2 Dak. 1, 2 N.  W .  Rep. 239, was decided be-
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·fore this section was amended. See Paxton v. Marshall, 18 Fed. Rep. 361,
and note, 364.

§ 662. By whom proved. Proof of the execution of an instru-
ment, when not acknowledged, may be made either :

1 .  By the party executing it, or either of them; or, 
2 .  By a subscribing witness ; or , 
3 .  By other witnesses, in cases mentioned in sections - six hundred 

and sixty-three and six hundred and sixty-four. 
1 .  If by a subscribing witness , such witness must be personally known 

to the officer taking the proof to be the person whose name is subscribed 
to the instrument as a witness , or must be proved to be such by the oath 
of a credible witness; 

2. The subscribing witness must prove that the person whose name
is subscribed to the instrument as a party is the person described in it, 
and that such person executed it, and that the Jvitness subscribed his 
name thereto as a witness. 

Cal. 1 195. 

§ 663 . Handwriting, when. The execution of an instrument
may be established by proof of the han<lwri.ting of the party, and of a 

. subscribing witness, if there is one , in the following cases : 
1 .  When the parties and all the subscribing witnesses are dead ; or, 
2. When the parties and all the subscribing witnesses are non-resi

· dents of the territory; or,
3 .  When the place of  their residence i s  unknown to the party de

. siring the proof, and cannot be ascertained by the exercise of due dili
gence; or, 

4. When the subscribing witness conceals himself, or cannot be found
by the officer by the exercise of due diligence in attempting to serve the 

. suhpoma or attachment; or, 
5. In case of the continued failure or refusal of the witness to testify,

for the space of one hour, after his appearance . 
Cal . 1198. 
§ 664 . Facts required. The evidence taken under the preceding

section must satisfactorily prove to the officer the following facts: 
1 .  The existence of one or more of the conditions mentioned therein; 

and, 
2 .  That the witness testi(ying knew the person whose name purports 

to be subscribed to the instrument as a party, and is well acquainted with 
his signature, and that it is genuine ; and, 

3 .  That the witness testifying personally knew the person who sub
scribed the instrument as a witness, and is well acquainted with his sig
nature, and that it is genuine ; and, 

4 .  The place of residence of the witness. 
Cal. 1199. 
§ 66-5 .  Contents of certiftcate. An officer taking proof of the

· execution of an instrument must, in his certificate, indorsed thereon or
.attached thereto, set forth all the matters required by law to be done or
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known by him, or proved by him, on the proceeding, together with the 
names of all the witnesses examined before him, their places of residence 
respecth·ely, and the substance of their e,idence. 

Cal. 1200. 

§ 666. Forms of certificate. An officer taking the acknowledg
ment of an instrument must indorse thereon or attach thereto a certifi
cate substantially in the forms hereinafter prescribed, and such certifi
cate of acknowledgment, unless it is otherwise in this a1iiele prodded, 
must be substantially in the following form: 
1. TEI:RITORY OF -- OR STATE OF -, l s 

Cot:�TY OF ---. f s ' On this --- day of ---, in the year ---, before me personally ap
peared ---, known to me ( or proved to me on the oath uf ---) to be the 
person who is described in, and who executed, the within instrument, and ac
know !edged to me that he ( or they) executed the same. 

2. The certificate of acknowledgment of an instrument executed by
a corporation must be subsumtially in the following form:
TEimITORY OF -- , l 

COGNTY OF --. f 
SS.

On this --- day of ---, in the year ---, before me (here insert
the name and quality of the officer) personally appeared --, known to 
me ( or proved to me on the oath of ---) to be the prei1iclent ( or the secre
tary) of the corporation that is described i n  and that executed the within in
strument, and acknowledged to me that such corporation executed the same. 

3. REPEALED. (Seas. Laws 1881 , c. 2, § 3.)
4. The ee1tificate of acknowledgment by an attorney in fact must

be substantially in the following form : 
TERRITORY OF ---, l s COUNTY OF ---. f 

s. 
On this --- day of ---, in the year --, before me (here insert 

the name and quality of the officer) personally appeared ---, known to me 
( or proved to me on the oath of ---) to be the person who is described in, 
and whose name is subscribed to, the within instrument as the attornev in 
fact of ---, and acknowledged to me that he subscribed the name of 
--- thereto as principal, and his own name as attorney in fact. 

5 . Officers taking and certifying acknowledgments or proof of instru
ments for record must authenticate their certificates by affixing thereto 
their signatures, followed by the names of their offices ; also their seals 
of office, if by the laws of the territory, state, or country where the ac
knowledgn1ent or proof is taken, or by authority of which they are act
ing, they are required to have official seals. Judges and clerks of courts 
of record must authenticate their certificates as aforesaid, by affixing 
thereto the seal of their proper court ; and mayors of cities Ly the seal 
thereof. 

6. The certificate of proof or acknowledgment, if made before a jus
tice of the peace, when used in any county other than that in which he 
resides, must be accompanied by a certificate under the hand and seal 
of the clerk of the district court, or of any other county court of record , 
of the county in which the justice resides, setting forth that such justice , 
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at the time of taking such proof or acknowledgment, was authorized to ·  
take the same, and that the clerk is acquainted with his handwriting, 
and believes that the signature to the original certificate is genuine. 

Cal. 1188--1194. 
Girardin v. Lampe, 16 N. W. Rep. 614; Tidd v. Rines, 2 N. W. Rep . 497; 

Sparrow v. Hovey, 3 N. W. Rep. 19� ;  Maxwell v. Hartman, 8 :N". W. Rep. 103 ; 
Green v. Cross, 10 N. W. Rep. 459; Knight v. Leary, 11 N. W. Rep. 600 ; 
Spitznagle v. Yan Hessch, 14 N. W. Rep. 417 ; Galley v. Galley, 15 N .  W. Rep. 
318. 

§ 667. Action to correct. 1. When the acknowledgment or 
proof of execution of an instrument is properly made, but defectively 
certified, any party interested may have an action in the district court 
to obtain a judgment correcting the certificate. 

2. Any person interested under an instrument entitled to be proved
for record may institute an action in the district court against the proper 
parties to obtain a judgment proving such instrument. 

3. A certified copy of the judgment in a proceeding instituted under
either of the two preceding subdivisions, showing the proof of the in
strument, and attached thereto, entitles the instrument to record, with 
like effect as if acknowledged. 

Cal . 1202. 
See sec. 2004. 
§ 668. Powers of officer. Officers authorized to take the proof

of instruments are authorized in such proceedings : 
1. To administer oaths or affirmations.
2. To employ and swear interpreters.
3. To issue subpcenas, and to punish for contempt, as provided in

the Code of Civil Procedure in regard to the means of producing wit
nesses. 

Cal. 1201. 
§ 669. Former laws apply. The legality of the execution, ac

knowledgment, proof, form, or record of any conveyance or other in
strument made before this amended Code goes into effect, executed, ac
knowledged, proved, or recorded, is not affected by anything contained 
in this chapter, but depends for its validity and legality, except as to 
seals, upon the laws in force when the act was performed. 

Cal. 3, 1205. 
§ 670. Record and effect of former deeds. All conveyances

of real property made before this amended Code goes into effect, and ac
knowledged or proved according to the laws in force at the time of such 
making and acknowledgment or proof, have the same force as evidence, 
and may be recorded in the same manner, and with like effect , as con
veyances executed and acknowledged in pursuance of this chapter. 

Cal. 3, 1206. 

ARTICLE IV.-EFFECT OF RECORDING, OR THE WANT THEREOF. 

§ 6il .  First record valid. Every conveyance of real property,
other than a lea.se for a term not exceeding one year, is void as against 
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any subsequent purchaser or incumbrancer, including an assignee of a
mortgage, lease, or other conditional estate, of the same property or any
part thereof, in good faith and for a valuable consideration, whose con
veyance is first duly recorded.

Cal. 1214.
Sec. 674; Burns v. Berry, 3 N. W. Rep. 924 ; Rogers v. Pierce, 10 N. W. 

Rep. 535; Wilson v .  Wallace, 13 N. W. Rep. 907; Maier v. Davis, 15 Y. W. 
Rep. 187; Bank of Farmington v. Ellis, Id. 243. 

� 672. Conveyanoe defined. The term "conveyance," as used
in the last section, embraces every instrument in writing_ by which any
estate or interest in real property is created, aliened, mortgaged, or in
cumbered, or by which the title to any real property may be affected,
except ,vills, executory contracts for the sale or purchase of real property,
and powers of attorney.

Cal. 1215. 
§ 673. Requisite of revocation. No instrument containing a

power to convey or execute instruments affec4Dg real property, which 
has been recorded, is revoked by any act of the party by whom it was 
executed, unless the instrument containing such revocation is also ac
knowledged or prov�d, certified and recorded, in the same office in which 
the instrument containing the power was recorded. 

Cal. 1216. 
§ 674. E:ffect of proved instruments. The recording and de

posit of an instrument, proved and certified according to the provisions 
of sections six hundred and forty-nine, six hundred and sixty-two, six 
hundred and sixty-three, and six hundred and sixty-four, are construct
h-e notice of the execution of such instrument to all purchasers and in
cumbrnncers, subsequent to the recording; but the proof, recording, and
deposit do not entitle the instrument, or the record thereof, or the tran
script of the record, to be read in e,;dence.

Constructive notice defined. Sec. 2108. Notice presumed, when. Sec. 
2109 ; Heim v .  Ellis, 13 N. W. Rep. 582; Merriman v .  Hyde, 2 N. W. Rep. 
218 ; Patton v. Eberhart, Id. 954 ;  Stimpson v. Pease, 5 N. W. Rep. 760 ; Roy 
v. McPherson, 7 N. W. Rep. 873; Bunn v. Valley Lumber Co. 8 N. W. Rep.
232; Uhl v. Ran, 14 N. W. Rep. 149; l\linor v. Willoughby, 3 Minn. (Gil.) 
154 ; Parret v. Shaubhut, 5 Min::i. (Gil.) 258. 

§ 675. Unrecorded-how valid. An unrecorded instrument is
valid as between the parties thereto and those who have notice thereof.

Cal. 1217 .
Plumer v. Wausau Boom Co. 5 N. W. Rep. 232; Nolan v. Grant, Id. 513 ; 

Hawks v. Pritzloff, 7 N. W. Rep. 303 ; Tiffany v. Henderson, Id. 683; Mis
souri Valley Land Co. v. Bushnell, 8 N. W. Rep. 389; Black v. Howell, 10 N. 
W. Rep. 216; Hamilton v ; smith, Id. 276 ; Mueller v. Brigham, Id. 366 ; John
so n v. Sandhoff, 14 N. W. Rep. 889.
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CHAPTER V. 
UNLAWFUL TRANSFERS. 

§ 676. Fraudulent-void. Every instrument, other than a will ,
affecting an estate in real property, including every charge upon real 
property, or upon its rents ,or profits, made with intent to defraud prior 
or subsequent purchasers thereof, or incumbrancers thereon, is void as 
against every purchaser or incumbrancer, for value of the same property, 
or the rents or profits thereof. 

Cal. 1227. 
For transfers voidable as to creditors. See sec. 2023, and notes ; Singer 

Manuf'g Co. v Sammons, 5 N. W. Rep. 788. 
§ 677. Notice avoids fraud. No instrument is to be avoided

under the last preceding section, in favor of a subsequent purchaser or 
incumbrancer having notice thereof at the time his purchase was made 
or hi� lien acquired, unless the person in whose favor the instrument 
was made was privy to the fraud intended. 

Cal. 12"28. 
Craig v. Fowler, 13 N. W. 116. 
§ 678 .  Constructive revocation. Where a power to revoke or

modify an instrument affecting the title to or the enjoyment of an estate 
in real property is reserved to the grantor, or given to any other person, 
a subsequent grant of or charge upon the estate, by the person having 
the power of revocation, in favor of a purchaser or incumbrancer for value, 
operates as a revocation of the original instrument, to the extent of the 
power, in favor of such purchaser or incumbrancer. 

Cal. 1229. 
§ 679. Power deemed executed. Where a person having a

power of revocation, within the provisions of the last section, is not en
titled to execute it until after the time at which he makes such a grant or 
charge as is described in thnt section, the power is deemed to be exe
cuted as �oon as he is entitled 'to execute it. 

Cal. 1230. 
§ 680. Good faith protected. The rights. of a purchaser or in

cumbrancer in good faith and for value are not to be impaired by any of 
the foregoing provisions of this chapter. 

Singer Manuf'g Co. v. Sammons, 5 N. W. Rep. 788. 
§ 681. Adverse possession. Every grant of real property, other

than one made by the territory , or under a judicial sale, is void, if at 
the time of the delivery thereof such real property is in the actual pos
session of a person claiming under a title adverse to that of the grantor. 

See Code Civil Proc. §§ 45-48, as to adverse possession. Messer v. Oestrich, 
10 N. W. Rep. 6. 
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§ 682. Other unlawful transfers. Other provisions concerning
unlawful transfers are contained in part two of the fourth division of this
Code, concerning the special relations of debtor and creditor •

. See secs. 2023-2026. 

TITLE V. 

WILL. 

CHAPTER I. Execution and revocation of wills. 
II. Interpretation of wills.

III. General provisions relating to wills.

CHAPTER I. 

EXECUTION AND REVOCATION OF WILL. 

§ 683. Who may make-other property. Every person over
the age of eighteen years, of sound mind, ruay, by last will , dispose of all 
his estate, real and personal ; and such estate not disposed of by will is 
succeeded to as provided in title six of this part, being chargeable in both 
cases with the payment of all the decedent'i, debts, as provided in the 
Code of Civil Procedure. 

Cal . .1270. 
In re Probate of the Last Will of Lewis v. Lewis, 7 N. W. Rep. 829 ; Bom

gardner v. Andrews, 8 N. W. Rep. 481 ; In re Probate of Will of Smith, Id. 
616 ; Porter v. Throop, 11 N. W. Rep. 174; Rice v. Rice, 15 N. w. Rep. 545.

§ 684. Married woman-equal right. A married woman may
dh-pose of all her separate estate by will without the consent of her hus
band, and may alter or revoke the will in like manner as if she were 
single. Her will must be executed ·and proved in like manner as other 
wills. 

Cal. 1278. 

§ 685. Undue infl.uence. A will or part of a will procured to be
made by duress, menace, fraud, or undue influence may be denied pro-
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bate; and a revocation, procured by the same means, may be declared 
void. 

Cal. 1272.  
In re will of Carroll, 7 N. W. Rep . 434; Dye v. Young, Id. 67 8 :  Otto v. 

Doty, 15 N. W. Rep. 578; Thompson v. Hawkes, 14 Fed. Rep. 00-2, and note, 
.905. 

§ 686. What disposable. Every estate and interest in real or
personal property to which heirs, husband, widow, or next of kin might 
succeed, may be disposed of by will. 

Cal. 127 4. 
McClure v. Johnson, 10 N. W. Rep. 217. 
§ 687 . To whom. A testamentary disposition may be made to

any person capable by law of taking the property so disposed of, except 
that no corporation can take under a will, unless expressly authorized 
by its charter or by statute so to take. 

Cal. 127 5. 

§ 688. Nuncupative will. 'fo make a nuncupative will valid,
and to entitle it to be admitted to probate, the following requisites must 
be observed: 

1. The estate bequeathed must not exceed in value the sum of one
thousand dollars. 

2. It must be proved by two witnesses who were present at the mak
ing thereof, one of whom was asked by the testator at the time to bear 
witness that such was his will, or to that effect. 

3. The decedent must, at the time, have been in actual military
service in the field, or doing duty on shipboard at sea, and in either case 
in actual contemplation, fear, or peril of death; or the decedent mllt't 
have been at the time in expectation Qf immediate death from an injury 
received the same day. 

Cal. 1289. 

§ 689. :Mutual will-revocation. A conjoint or mutual will is
valid, but it may be revoked by any of the testators in like manner with 
any other will. 

Cal. 1279 . 
.

§ 690. Probate of conditional will. A will, the validity of
which is made by it.'3 own terms conditional, may be denied probate, 
according to the event, with reference to the condition. 

Cal. 1281. 
§ 691 . Execution of will olographic. An olographic will is

one that is entirely written, <lated, and signed by the hand of the testa
tor himself. It is subject to no other form, and may be made in or out 
of this territory, and need not be witnessed. 

2. Every will other than a nuncupative will , must be in writing;
and every will, other thaR an olographic will and a nuncupative will, 
must be executed .and attested as follows : 

1 . It must be subscribed at the end thereof by the testator himself,
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or some person in his presence, and by his direction must subscribe
his name thereto; 

2. The subscription must be made in the presence of the attesting
witnesses, or be acknowledged by the testator to them, to have been made 
by him or by his authority ; 

3. The testator must, at the time of subscribing or acknowledging
the same, declare to the attesting witnesses that the instrument is his
will; aul, 

4. There must be two attesting witnesses, each of whom must sign
his name as a witness, at the end of the will, at the testator's request, 
and in his presence. 

Cal. 1277. 
Estate of Billings, 1 Pac. Rep. 701 ; In re Will of Convey, 2 N. W. Rep. 

1084; In re Probate of Last Will of Smith, 8 N. W. Rep. 616. 
§ 692. Not in writing. A nuncupative will is not required to

be in writing, nor to be declared or attested with any formalities. 
Cal. 1288. 
§ 693. :Method of witnessing will. A witness to a written

,will must write, with his name, his place of residence; and a person who 
subscribes the testator's name, by his direction, must write his ow'n name 
as a witness to the will. But a. violation of this section does not affect 
the validity of the will. 

Cal. 1278. 
In re Will of Convey, 2 N. W. Rep. 1084 ; In re Will of Rachel Hulse, 3 N. 

W. Rep. 734 ; In re Probate of Last Will of Smith, 8 N. W. Rep. 616.
§ 694 . Codi.cil--effect. The execution of a. codicil, referring to a

previous will, has the effect to republish the will, as modified by the 
codicil. 

§ 695. Law of the place governs. A will of real or personal
property, o'r both, or a revocation thereof, made out of this territ;ory by 
a person not having his domicile in this territory, is as valid when exe
cuted according to the law of the place in which the same was made, or 
in which the testator was at the time domiciled, as if it were made in 
this territory, and according to the provisions of this chapter. 

Secs. 696. 774 ; Lynch v. Miller, 6 N. W. Rep. 740 ; Fitzgerald v. Arel, 16 
N. W. Rep. 712. 

§ 696. :M�t be followed. No will or revocation is valid unless
executed either according to the provisions of this chapter, or according 
to the law of the place in which it was made, or in which the testator 
was at the time domiciled. 

Cal. 1285. 
Secs. 695, 774 ; Fitzgerald v. Arel, 16 N. W. Rep. 712. 
§ 697. Change of domicile. Whenever a will or a revocation

thereof is duly executed according to the law of the place in which the 
same was made, or in which the testator was at the time domiciled, the 
same is regulated as to the validity of its execution by the law of such 
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place, notwithstanding that the testator subsequently changed his domi
cile to a place by the law of which SlJCh will would be void. 

§ 698. Deposited wills. Every probate judge must deposit in
his office any will delivered to hin1 for. that purpose , and give a written 
receipt to the depositor, and must inclose such will in a sealed wrapper, 
so that it cannot be read, and indorse thereon the name of the testator, 
his residence, and the date of the deposit, and such wrapper must not 
be opened until its delivery under the provisions of the next section . 

§ 699. How disposed of. A will deposited under the provisions
of the last section must be delivered only : 

1 .  To the testator in person; 
2 .  Upon his written order, duly proved by the oath of a subscribing 

witness ; 
3 .  After his death to the person , if any , named in ilie indorsement 

on the wrapper of the will ; or, 
4. If there is no such indorsement, and if the will was not deposited

with the probate judge having jurisdiction of its probate, then to the 
probate judge who has jurisdiction. 

§ 700 .  Probate judge opens. The probate judge with whom a.
will is deposited, or to whom it is delivered, must, after the death of the 
testator, publicly open and examine the will and file it in his office, 
there to remain until duly proved, or to deliver it to the probate judge 
having jurisdiction of its probate. 

Prob. Code Dak. §§ 15-21 , pp. 203, 204. 
§ 701 . Proof of lost will. A lost or destroyed will of real or

personal property , or both, may be established in the cases provided in 
the Probate Code, or any a.ct in force on that subject. 

Prob. Code Dak. §§ 38-41, p. 208. 

§ 702. Revocation of wills. Except in the cases in this chapter
mentioned, no written will, nor any part thereof, can be revoked or al
tered, otherwise than : 

1 .  By a written will, or other writing of the testator, declaring such 
rev.oca.tion or alteration, and executed with the same formalities with 
which a will should be executed by such testator; or, 

2 .  By being burnt, tom, canceled, obliterated, or destroyed, with 
the intent and for the purpose of revoking the same, by the testaror him
self, or by some person in his presence and by his direction. 

Cal. 1292. 
Gay v. Gay, 14 N. W. Rep. 238 . 
§ 703. Proof of destruction. When a. will is canceled or de

stroyed by any other person than the testator the direction of the tes
tator, and the fact of such injury or destruction must be proved by two 
witnesses. 

Cal. 1293. 

§ 704. Partial erasure. ·· A revocation by obliteration on the face 
of the will may be partial or total, and is complete if the material part 

v.2-57
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is so obliterated as to show an intention to revoke ; but where, in order 
to affect a new dispos;tion, the testator attempts to revoke a provision of 
the will by altering or obliterating it on the face thereof, such revocation 
is not valid unless the new disposition is legally effected. 

§ 705. Duplicates-revocation. The revocation of a will, exe
cuted in duplicate, may be made by revoking one of the duplicates. 

Cal. 129/>. 
§ 706. Wills valid. A prior will is not revoked by a subsequent

will , unless the latter contains an express revocation , or provisions wholly 
inconsistent with the tenns of the former will; hut in other cases the 
prior will remains effectual so far as consistent with the provisions of the 
subsequent will. 

Cal. 1296. 
§ 707. Revivor not presumed. If, after making a ;will, the

testator duly makes and executes a subsequent will ,  the destruction, 
canceling, or revocation of the latter does not revive the former, unless 
it appears by the terms of such revocation that it was his intention to 
revive the former will, or unless after such destruction, canceling, or re
vocation he duly republishes- the prior will. 

Cal. 1297. 
Scott v .  Fink, 7 N. W. Rep. 799. 
§ 708 . Issue, or wife, after will made. 1 .  If, after having

made a will , the testator marries and bas issue of such marriage, born 
either iu his lifo-time or after his death, and the wife or issue survfres 
h im,  the will is revoked, unless provision has been made for such issue 
by some settlement, or unless such issue are provided for in the will, or 
in such way mentioned therein as to show an intention not to make such 
provision; and no other evidence to rebut the presumption of such re
vocation can be received. 

2. If, after making a will , the testator marries, and the wife survives
the testator, the will is revoked, unless provision has been made for her 
by marriage contract, or unless she is provided for in the will, or in such 
way mentioned therein as to show an intention not to make such provis
ion ; and no other evidence to rebut the presumption of revocation must 
lie received. 

Cal. 1298. 
Milburn v. Milburn, 14 N. W. Rep .  204. 
§ 700.  Woman's marriage revokes will. A will executed

lJy an unmarried woman is revoked by a subsequent marriage, and is 
not revived by the death of her husband. 

Cal. 1 300. 
§ 7 10. Devised property sold-effect. An agreement made

by a testator , for the sale or transfer of property disposed of by a will 
previously made, does not revoke such disposal , but the property passes 
by the will, subject to the same remedies on the testator's agreement, 
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for. a specific performance or otherwise against the devisees or legatees, 
as might be had against the testator'.s successors if the same had passed 
by succession. 

Cal. 1801. 
Probate Code Dak. §§ 221-281. 
§ 711 .  Incumbrance not revocation. A charge or incumbrnnce

upon any estate, for the purpose of securing the payment of money or 
the performance of any covenant or agreement, is not a revocation of 
any will relating to the same estate which was previously executed ; but 
the devis1:1 and legacies therein contained must pass subject to such 
charge or incum brance. 

Cal. 1802. 
Secs. 627, 633, 796, 1737, 1727, 1782, 775; Prob. Code Dale. § 140, p. 229; 

Enders v .  Enders, 13 N. W. Uep. 507. 
§ 712. Partial disposal after will. A conveyance, settlement,

or other act of a testator, by which his interest in a thing previously 
disposed of by his will is altered , but not wholly divested, is not a revo
cation, but the will passes the property which would otherwise devolve 
by sµccession. 

Cal . 1803. 
§ 713 .  When such act revokes. · If the instrument by which .

an alteration is made in the testator's interest in a thing previously dis
posed of by his will , expresses his intent that it shall be a revocation , 
or if it contains provisions wholly inconsistent with the terms and na
ture of the testamentary disposition, it operates as a revocation thereof, 
unless such inconsistent provisions depend on a condition or contingency, 
by reason of which they do not take effect. 

Cal. 1304. 
§ 714 . Codicils. The revocation of a will revokes all its codicils.
Cal. 1805.
§ 715. Succession supplements will. Whenever a testator has

a child born after the making of his will , either in his life-time or after 
his death , and dies leaving such child unprovided for by any settlement ,  
and neither provided for nor in any way mentioned in  his will , the child 
succeeds to the same portion of the testator's real and personal property 
that he would have succeeded to if the testator had died intestate . 

I. When any testator omits to provide in his will for any of his chil
dren, or for the issue of any deceased child , unless it appears that such 
omission was intentional, such child , or the issue of such child, must 
have the same share in the estate of testator as if he had died intestate, 
and succeeds thereto as provided in the preceding [this] section. 

2. When any share of the estate of a testator is assigned to a child
born after the making of a will, or to a child, or the issue of a child, 
omitted in the will as hereinbefore mentioned, the same must first be 
taken from the estate not disposed of by the will , if any ; if that is not 
sufficient, so much as may be necessary must be taken from all the dev
isees or legatees, in proportion to the value they may respectively re-
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ceive under the will, unless the ohrious intention of the testator in rela
tion to some specific devise or bequest, or other provision in the will

7 

would thereby be defeated. In such case such specific devise, legacy, oi: 
provision may be exempted from such apportionment, and a different 
apportionment, consistent with the intention of the testator, may be 
adopted. 

3 . If such children, or their descendants, so unprovided for, had an 
equal proportion of the testator's estate bestowed on them in the testa
tor's life-time ,  by way of advancement, they take nothing in virtue of the 
provisions of the three preceding subdivisions. 

4. Every devise of land in any will conveys all the estate of the de
visor therein which he could lawfully devise, unless it clearly appears 
by the will that he intended to convey a less estate. 

CaL 1306-1311 .  
Catholic Mutual Benefit Ass'n v .  Firnane, 14 N.  W. Rep. 707. 

§ 716 .  Devisee's descendants take. When any estate is de
vised to any child, or other relation of the testator, and the devisee dies 
before the testator, leaving lineal descendants, such descendants take the 
estate so given by the will, in the same manner as the devisee would 
have done had be survived the testator. 

Cal. 1310. 
Rood v. Hovey, 15 N. W. Rep. 525 ; Porter v. Porter, Id. 550. 

§ 717 .  Gift to a witness void. All beneficial devises, lega
cies , or gifts whatever, made or given in any will to a subscribing wit
ness thereto, are void unless there are two other competent subscribing 
witnesses to the same; but a mere charge on the estate of the testator for 
the payment of debts does not prevent his creditors from being compe
tent witnesses to the will. 

Cal. 1282. 

§ 718 .  Not if entitled-competency. If a witness to whom
any beneficial devise, legacy, or gift, void by the preceding section,. is 
made, would have been entitled to any share of the estate of the testator,. 
in case the will should not be established , be succeds to so much of the 
share as would be distributed to him, not exceeding the devise or bequest 
made to him in the will, and he may recover the same of the other dev
isees or legatees named in the will , in proportion to and out of the parts 
devised or bequeathed to them. 

1 .  If the subscribing witnesses to a will are competent at the time of 
attesting its execution, their subsequent incompetency , from whatever 
cause it may arise, does not prevent the probate and allowance of the 
will, if it is otherwise satisfactorily proved. 

Cal . 1283. 

§ 719 .  Property acquired after will. Any estate, right, or in
terest in lands acquired by the testator after the making of his will passes 
thereby and in like manner as if title thereto was vested in him at the 
time of making the will, unless the contrary manifestly appears by the 
will to have been the intention of the testator. Every will made in ex-
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press terms, devising, or in any other terms denoting the intent of the 
.testator to devise, all the real estate of such testator, passes all the real 
estate which such testator was entitled to devise at the time of his de
<:ease . 

Cal . 1312. 

CHAPTER II. 

INTERPRETATION OF WILLS, AND EFFECT OF VARIOUS PRO

VISIONS. 

§ 7 20. Intention prevails. A will is to be construed according
·to the intention of the testator. Where his intention cannot have effect 
to its full extent, it must have effect as far as possible.

Cal. 1317.
Law of place of testator' s  domicile governs. Secs. 695, 696 ; Enders v. En

ders, Ia N. W. Rep. 507; Chambers v .  Watson, 14 N.  W. Rep. 336; Porter v. 
Porter, 15 :N. W. Rep. 550. 

§ 721.  Will excludes oral declaration. In case of uncer
tainty , arising upon the face of a will, as to the application of any of its
provisions , the testator's intention is to be ascertained from the words of
the will, taking into view the circumstances under which it was made,
exclusive of his oral declarations.

Cal. 1318. 
§ 722. Rules of interpretation. In interpreting a will subject

to the laws of this territory , the rules prescribed by the following sec
tions of this chapter are to be observed, unless an intention to the con
trary clearly appears. 

Cal. 1319. 
§ 723.  Construed together, if s�veral. Several testamentary

instruments, executed by the same testator, are to be takeu and con
·strued together as one instrument.

Cal. 1320. 
§ 724. Irreconcilable parts. All the parts of a will are to be 

�onstrued in relation to each other, and so as , if possible , to fom1 one 
<:onsistent whole; but where several parts are absolutely irreconcilable,
the latter must prevail.

Cal . 1321 . 
§ 7 2.5. Inaccuracies. A clear and distinct devise or bequest can

not be affected by any reasons assigned therefor, or by any other words 
not equally clear and distinct, or by inference or argument from other 
parts of the will, or by an inaccurate recital of or reference to its con
tents in another part of the will. 

Cal. 1322. 
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§ 726. Ambiguities. Where the meaning ofany part ofa will is
ambiguous or doubtful , it may be explained by any reference thereto, or 
recital thereof, in another part of the will. 

Cal . 1323 . 

§ 727 . Words in ordinary use. The words of a will are to be
taken in their ordinary and grari1matical sense, unless a clear intention 
to use them in another sense can be collected, and that other can be 
ascertained . 

Cal. 1324. 

§ 728. Construction. The words of a will are to receive an inter
pretation which will gh·e to every expression some effect, rather than 
one which shall render auy of the expressions inoperative. 

Cal. 1325. 

§ ,729. Validity. Of two modes of interpreting a will, that is to
be preferred which will prevent a total intestacy. 

Cal . 1326. 

§ 730. Technical words. Technical words in a will are to be
taken in their technical sense, unless the context clearly indicates a con
trary intention. 

Cal. 1327. 

§ 731 . Not necessary. Technical words are not necessary to gh•e
effect to any species of disposition by a will. 

Cal . 1328. 

§ 732. Words of inheritance. The term "heirs, " or other words
of inheritance, are not requisite to devise a fee , and a devise of real prop
erty passes all the estate of the testator, unless othernise limited. 

Cal . 1329. 

§ 733 .  Executing power. Real or personal property embraced in
a power to de"ise, passes by a will purporting to de\-ise all the real or 
personal property of the testator. 

Cal . 1330. 

§ 734.  General words. A de\-ise or bequest of all the testator's
real or personal property, in express terms, or in any other terms denot
ing his intent to dispose of all his real or personal property, passes all 
the real or personal property which he was entitled to dispose of by will 
at the time of his death. 

Cal . 1331 . 

§ 735 . Residue of realty. A devise of the residue of the testa
tor's real property passes all the real property which he was entitled to 
devise at the time of his death, not otherwise effectually devised by his 
will . 

Cal .  1332. 

§ 736. Of personalty-. A hequest of the residue of the testator's
personal property passes all the personal property which he was entitled 
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to bequeath at the time of his death, not otherwise effectually bequeathed 
by his will. 

Cal. 1333. 

§ 737. E:ffect of certain terms. A testamentary disposition to
1'heirs," "relations," "nearest relations," "representatives," "legal repre
sentatives," or ''personal revresentatives," or "family,., "issue," "descend
ants," "nearest," or ''next of kin," of any person, without other words of 
qualification, and when the terms are used as words of donation, and 
not of limitation, vests the property in those who would be entitled to 
succeed to the property of such person, according to the provisions of 
the title on succession, in this Code. 

Cal. 1334. 

§ 738. Words of donation. The terms mentioned in the last
section are used as ,vords of donation, and not limitation, when the 
property is given to the person so designated directly, and not as a qual
ification of an estate given to the ancestor of such person. 

Cal. 1335. 

§ 7 39. Postponed possession. Words in a will referring to death
or survivorship, simply relate to the time of the testator's death, unless 
po11session is actually postponed, when they must be referred to the time 
of possession. 

Cal. 1336. 

§ 740. Class includes all. A testamentary disposition ton class
includes every person answering the description at the testator's death; 
but when the possession is postponed to a future period, it includes also 
all persons coming within the description, before the time to which pos
session is postponed. 

Cal. 1337. 

§ 741. Conversion of realty. When a will directs the com·er
sion of real property into money, such property and all its procee<ls must 
be deemed personal property, from the time of the testator's death. 

Cal. 1338. 

§ 742. Unborn child included. A child conceived before, but
not born until after, a testator's death, or any other period when a dispo
sition to a class vests in right or in possession, takes, if answering to the 
description of the class. 

Cal. 1339. 

§ 743. Imperfection not orally removed. When, applying
a will, it is found that there is an imperfect description, or that no per
son or property exactly answers the description, mistakes and omis;;:ions 
must be corrected, if the error appears from the context of the will, or 
from extrinsic evidence; but e\·iclence of the declarations of the testator 
as to his intention cannot be received. 

Cal. 1340. 
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§ 744. Vest at death. Testamentary dispositions, including de.
vises and bequests to a person on attaining majority, are presumed to 
vest at the testator's death. 

Cal. 1341. 

§ 745. Disposal divested only, when. A testamentary dispo
sition, when vested, cannot be divested unless upon the occurrence of the 
precise contingency prescribed by the testator for that purpose. 

Cal. 1342. 

§ 7 46. Death causes failure. If a devisee or legatee dies during
the life-time of the testator, the testamentary disposition t� him fails, 
unless an intention appears to substitute some other in his place, except 
as provided in section se,·en hundred and sixteen. 

Cal. 1343. 

§ 747. Not of remainder. The death of a devisee or legatee ofa 
limited interest, before the testator's death, does not defeat the interests 
of persons in remainder who survive the testator. 

Cal. 1344. 

§ 748. Uncertain event. A conditional disposition is one which
depends upon the occurrence of some uncertain event, by which it is 
either to take effect or be defeated. 

Cal. 1345. 

§ 749. Condition precedent. A condition precedent in a will is
one which is required to be fulfilled before a particular disposition takes 
effect. 

Cal. 1346. 

§ 750. Unknown or unavoidable event. Where a testament
ary disposition is made upon a condition precedent, nothing vests until 
the condition is fulfilled, except where such fulfillment is impossible, 
in which case the disposition vests, unless the condition was the sole 
motive thereof, and the impossibility was unknown to the testator, or 
arose from an unavoidable event subsequent to the execution of the 
will. 

Cal. 1347. 

§ 751. Substantial compliance. A condition precedent in a will
is to be deemed performed when the testator's intention has been sub
stantially, though not literally, complied with. 

Cal. 1348. 

§ 752. Subsequent divesting. A condition subsequent is where
an estate or interest is so given as to vest immediately, subject only to 
be divested by some subsequent act or event. 

Cal. 1349. 

§ 7 53. Owners in common. A de,ise or legacy gh·en to more
than one person, vests in them as owners iu coilllllon. 

Cal.1350. 
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§ 754. Gifts do not reduce legacies. Advancemenl'I or gifts
are not to be taken as ademptions of general legacies, unless such inten
tion is expressed by the testator in writing. 

Cal. 1351. 

CHAPTER III. 

GENERAL PROVISIONS. 

§ 7 55. Legacies classed and defined. Legacies are distinguished
and designated, according to their nature, as follows: 

1. A legacy of a particular thing, specified, and distinguished from
all others of the same kind belonging to the testator, is specific; if such 
legacy fails, resort cannot be had to the other property of the testator. 

2. A legacy is demonstrative when the particular fund or personal
property is pointed out, from which it is to be taken or paid; if such 
fund or property fails, in whole or in part, resort may be had to the 
general 8.'lSets, as in case of a general legacy. 

3. An annuity is a bequest of certain specified sums periodically; if
the fund or property out of which they are payable fails, resort may be 
had to the general assets, as in case of a general legacy. 

4. A residuary legacy embraces only that which remains after all
the bequests of the will are discharged. 

5. All other legacies are general legacies.
Cal. 1357.

§ 756. Non-exempt property assets. When a person dies in
t.estate, all his property, real and personal, without any distinction be
tween them, is chargeable with the payment of his debts, except as 
,otherwise provided in this Code and the Code of Civil Procedure. 

Cal. 1358. 
Exempt property. Code Civil Proc. §§ 322--334, pp. 95-98. 

§ 757. Order of property for debts. The property of a testa
t.ator, except as otherwise specially provided in this Code and the Code 
of Civil Procedure, must be resorted to for the payment of debts in the 
following order: 

1. The property which is expressly appropriated by the will for the
payment of the debts; 

2. Property not disposed of by the will;
3. Property which is devised or bequeathed to a residuary legatee;
4. Property which is not specifically devised or bequeathed; and,
5. All other property ratably.
Before any debts are paid, the expenses of the administration and the

11llowance to the family must be paid or provided for. 
Cal. 1359. 
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§ 758. For legacies. The property of a testator, except as other
wise specially provided in this Code and the Code of Civil Proce<lure, 
must be resorted to for the payment of legacies in the following order: 

1. The property which is expressly appropriated by the will for the
payment of the legacies. 

2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
4. Property which is specifically devised or bequeathed.
Cal. 1360.
§ 759. Preferred legacies. Legacies to husband, widow, or

kindred, of any class, are chargeable only after legacie:; w versons not re
lated to the testator. 

Cal. 1361. 
§ 760. Class only affected. Abatement takes place in any da,;:s

only as between legacies of that class, unless a difforent intention i8 ex
pressed in the will. 

Cal. 1362. 
§ 761. Representative may sell. In a specific devise or leg

acy the title passes by the will, but possession can only be obtained from 
the personal repre�ntative; and he may be authorized hy the probate 
court to sell the property devised or bequeathed in the cases herein pro
vided. 

Cal. 1363. 
§ 762. Proved devise impairs deed by heir. The rights of

a purchaser or incumbrancer of real property in good faith, anrl for 
value, derived from any person claiming the same by succession, are not 
impaired by any devise made by the decedent from whom succession is 
claimed, unless the instrument containing such devise i<, duly pron-cl as 
a will, and recorded in the office of the probate court having jurisdietion 
thereof, or unless written notice of such devise is filed with the probate 
judge of the county where the real property is situated "ithin four years 
after the devisor's death. 

Cal. 1364. 
§ 763. Succession to limited devises. Where specific legacies

are for life only, the first legatee must sign and deliver to the second 
legatee, or, if there is none, to the personal representative, an inventory 
of the property, expressing that the same is in his custody for life only, 
and that, on his decease, it is to be delivered and to remain to the use 
and for the benefit of the second legatee, or to the personal representa
tive, as the case may be. 

Cal. 1365. 
Schuler v. Sav. & L. Soc. 1 Pac. Rep. 481. 
§ 764. Income after death. In case of a bequest of the interest

or income of a certain sum or fund, the income accrues from the testa
tor's death. 

Cal. 1366. 
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§ 765 . Satisfted before death. A legacy or a gift in contempla
tion , fear, or peril of death, may be satisfied before death. 

Cal. 1367. 
§ 766 . Due in one year. Legacies are due and deliverable at the

expiration of one year after the testator's decease. Annuities cowwence 
at the testator's decease. 

Cal. 1368. 
§ 767 . Interest after due. Legaci0;5 bear interest from the time

when they are due and payable, except that legacies for maintenance, or 
to the testator's widow, bear interest from the testator's decease . 

Cal. 1369. 
§ 768.  Intention controls. The four preceding sections are in

all cases to be controlled by a testator's express intention. 
Cal. 1370. 
§ 769. Unnamed executor entitled. Where it appears by the

terms of a will that it was the intention of the testator to commit the 
execution thereof, and the administration of his estate , to any person as 
executor, such person, although not named executor, is entitled to let
ters testamentary in like manner as if he had been named executor. 

Cal. 1371 . 
§ 770. Void authority. An authority to an executor to appoint

an executor is void. 
Cal. 1372. 
§ 771 . Executor's power begins. No person has any power

as an executor until he qualifies, except that, before letters have been 
issued, he may pay funeral charges and take necessary measures for the 
preservation of the estate. 

 Cal. 1373. 
See Prob. Code Dak. §§ 261, 262, p. 256. 
§ 772 .  Limitation of power. No executor of an executor, as

such , has any power over the estate of the first testator:

§ 773.  Will includes codicil. The term "will,"  as used in this
Code, includes all codicils as well as wills. 

Cal. 14. 
§ 77 4. Law of place or domicile. Except as otherwise pro

vided , the validity and interpretation of wills is governed , when relating 
to real property within this territory , by the law of this territory� when 
relating to personal property, by the law of the testator's domicile . 

Cal. 1376 . . 
See secs. 695, 696. 
§ 775.  Liability of devisees and legatees. Those to whom

property is given by will are liable for the obligations of the testator in 
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the cases and to the extent prescribed by the Code of Civil Procedure, or 
the statutes in such case made and provided. 

Cal . 1377. 
See secs. 627, 688, 711, 796, 1727, 1732, 1737 ; Probate Code Dak. § 196, p. 

248; § 272, p. 259. 

TITLE VI. 

SUCCESSION. 

§ 776 . Definition of. Succession is the coming in of another to
take the property of one who dies without disposing of it by will. 

Cal .  1383. 
§ 777 . All property to heirs. The property, both real and per

sonal, of one who dies without disposing of it by will, passes to the 
heirs of the intestate, subject to the control of the probate court, and to 
the possession of any administrator appointed by that court for the pur
poses of administration. 

Cal . 1884. 
§ 778 . Order of, to property not willed. When any person

having title to any estate not otherwise limited by marriage contract, 
dies without disposing of the estate by will, it is succeeded to and must 
be distributed, unless otherwise expressly provided in this Code and the 
Probate Code, subject to the payment of his debts, in the following man
ner: 

1 .  If the decedent leave a surviving husband or wife, and only one 
child , or the lawful issue of one child, in equal shares to the surviving 
husband or wife, and child, or issue of such child. If the decedent 
leave a surviving husband or wife, and more than one child living, or 
one child living, and the lawful issue of one or more deceased children, 
one-third to the surviving husband or wife, and the remainder in equal 
shares to his children, and to the lawful issue of any deceased child , by 
right of representation ;  but if there be no child of the decedent living 
at his death, the remainder goes to all his lineal descendants; and if all 
the descendants are in the same degree of kindred to the decedent they 
share equally ; otherwise they take according to the right of representa
tion. If the decedent leave no surviving husband or wife, but leaves 
issue , the whole estate goes to such issue , and if such issue consists of 
more than one child living, or one child lhing and the lawful issue of 
one or more deceased children, then the estate goes in equal shares to 
the children living, or to the child living, and the issue of the deceased 
child or children by right of representation.  

2 .  If the decedent leave no issue, the estate goes in equal shares to 
the surviving husband or wife, and to the decedent's father. If there 

90 8 
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be no father, then one-half goes in equal shares to the brothers and sis
ters of the decedent, and to the children of any deceased brother or sis
ter by right of representation; if he leave a mother also, she takes an 
equal share with the brothers and sisters. If decedent leave no issue, 
nor husband nor wife, the estate must go to the father. 

3 .  If there be no issue , nor husband nor wife, nor father nor mother, 
then in equal shares to the brothers and sisters of the decedent, and to 
the children of any deceased brother or sister, by right of representa
tion; if a mother survive, she takes an equal share with the brothers and 
sisters. 

4. If the decedent leave no issue , nor husband nor wife, nor father,
and no brother or sister is living at the time of his death , the estate goes 
to his mother, to the exclusion of the issue, if any , of deceased brothers 
or sisters. 

5 .  If the decedent leave a surviving husband or wife, and no issue, 
and no father nor mother, nor brother nor sister, the whole estate goes 
to the surviving husband or wife. 

6 .  If the decedent leave no issue, nor husband nor wife,  and no 
father nor mother, nor brother nor sister, the estate must go to the next 
of kin, in equal degree, excepting that when there are two or more col
lateral kindred , in equal degree , but claiming through different ances
tors, those who claimed through the nearest ancestors must be preferred 
to those claiming through an ancestor more remote. However: 

7 .  If the decedent leave several children , or one child and the issue 
of one or more children, and any such surviving child dies under age, 
and not having been married , all the estate that came to the deceased 
child by inheritance from such decedent descends in equal shares to the 
other children of the same parent, and to the issue of any such other 
children who are dead, by right of representation. 

8 .  If, at the death of such child, who dies under age , not having 
been married, s,11 the other children of his parents are also dead, and any 
of them have left issue, the estate that came to such child by inheritance 
from his parent descends to the issue of all other children of the same 
parent; and if all the issue are in the same degree of kindred to the child, 
they share the estate equally, otherwise they take according to the right 
of representation. 

9 .  If .the decedent leave no husband, wife ,  or kindred, the estate 
escheats to the territory for the support of common schools. 

Cal. 1886.
Brow� v. Clark, 6 N. W. Rep. 679 ; Ward v. �o_lt, 9 N. W. Rep. 848 ;  Hale

v. Bobbms, 10 N. W. Rep. 617 ; Leonard v. L1m10g, 11 N. W. Rep. 623 ;,
Jenks v. Trowbridge Estate, Id. 822 ; Hascall v. Cox, 13 N. W. Rep . 807 • .

§ 779. Abolished. Dower and curtesy are abolished.

§ 780. Inheritance by illegitimate child. Every illegitimate
child is an heir of the person who, in writing, signed in the presence of 
a competent witness, acknowledges himself to be the father of such child; 
and in all cases is an heir of his mother; and inherits his or her estate, 
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in whole or in part, as the case may be, in the same manner as if he had 
been born in lawful wedlock ; but he does not represent his father or 
moth�r by inheriting any part of the estate of his or her kindred, either 
lineal or collateral, unless, before his death, his pare!1ts shall have inter
m?lrried , and his father, after such marriage, acknowledges him as his 
child , or adopts him into his family ; in which case such child and all 
legitimate children are considered brothers and sisters, and on the death 
of either of them , intestate, and without issue, the others inherit his es
tate-, and are heirs, as hereinbefore provided , in like manner as if all the 
children had been legitimate ; saving to the father and mother, respect
ively , their rights in the estates of all the children in like manner as if 
all had been legitimate. The issue of all marriages null in law, or dis
solved by divorce , are legitimate. 

Cal. 1387. 

§ 781 . From the same. If an illegitimate child, who has not
been acknowledged or adopted by his father, dies intestate, without law
ful issue , his estate goes to his mother, or, in case of her decease, to her 
heirs at law. 

Cal. 1388. 

§ 782. Each generation a degree. The degree of kindred is
established by the number of generations, and each generation is culled 
a degree . 

Cal. 1889. 

§ 783 .  Lineal and collateral. The series of degrees forms the
line ; the series of degrees between persons who descend from one another 
is called direct or lineal consanguinity ; and the series of degrees between 
persons who do not descend from one another, but spring from a com
mon ancestor, is called the collateral line or collateral consanguinity . 

Cal. 1390. 

§ 784 . Ascending and descending. The direct line is divided
into a direct line descending and a direct line ascending. The first is 
that which connects the ancestor with those who descend from him . 
The second is that which connects a person with those from whom he 
descends . 

Cal. 1391. 

§ 785.  Direct line degrees. In the direct line there are as many
degrees as there are generations. Thus the son is , with regard to the 
father, in the first degree ; the grandson in the second ;  and vice versa with 
regard to the father and grandfather towards the sons and grandsons. 

Cal.1392. 

§ 786 .  Collateral degrees. In the collateral line the degrees are
counted by generations from one of the relations up to the common an
cestor, and from the common ancestor to the other relations. In such 
computation the decedent is excluded, the relative included, and the an
.-.:estor counted but once . Thus, brothers are related in the second de-
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. gree, uncle and nephew in the third degree, cowiins-german in the fourth 
degree, and so on. 

Cal. 1398. 
§ 787. Half-blood. Kindred of the half-blood inherit equally with

those of the whole blood in the same degree, unless the inheritance come 
to the intestate by descent, devise, or gift of some one of his ancestors, in 
which case all those who are not of the blood of such ancestors must be 
excluded from such inheritance. 

Cal. 1394. 
§ 788. Advancements part of share. Any estate, real or per

sonal, given by the decedent in his life-time, as an advancement to any 
child or other lineal descendant, is a part of the estate of the decedent for 
the purposes of division and distribution thereof among his issue, and 
must be taken by such child or other lineal descendant towards his share 
of the estate of the decedent. 

Cal. 1395 . 
§ 789. Excess not .refunded. If the amount of such advance

ment exceeds the share of the heir receiving the same, he must be ex
cluded from any further portion in the division and distribution of the 
estate, but he must not be required to refund any part of such advance
ment; and if the amount so received is less than his share, he is entitled 
to so much more as will give him his full share of the estate of the d�
cedent. 

Cal. 1396.  
§ 790. Advancements defined. All gifts and grants are made

as advancements, if expressed in the gift or grant to be so made, or if 
charged in writing by the decedent as an advancement, or acknowledged 
in writing as such, by the child or other successor or heir . 

Cal. 1397. 
§ 791. Expressed value governs. If the value of the estate so

adrnnced is expressed in the conveyance, or in the charge thereof made 
by the decedent, or in the acknowledgment of the party receiving it, it 
must be held as of that value in the division and distribution of the 
estate; otherwise it must be estimated according to its value when given, 
as nearly as the same can be ascertained. 

Cal. 1398. 
§ 792. Representation-same rule. If any child, or other lin

eal descendant receiving advancement, dies before the decedent, leaving 
issue, the advancement must be taken into consideration in the division 
and distribution of the estate, and the amount thereof must be allowed 
accordingly by the representatives of the heirs receiving the advance
ment, in like manner as if the advancement had been made directly to 
them. 

Cal. 1399. 
§ 793. Inheritance by-defined. Inheritance or succession by

right of.�presentation takes place when the descendants of any deceased 
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heir take the same share or right in the estate of another person that 
their parents would have taken if living. Posthumous children are con
sidered as living at the death of their parents. 

Cal. 1403. 
§ 794 .  Alienage no disability. Aliens may take in all cases,

by succession, as well as citizens; and no person, capable of succeeding 
under the provisions of this title , is precluded from such succession by 
reason of the alienage of any relative. 

Cal. 1404 . 
King v. Ware, 4 N. W. Rep. 858. 
§ 795 . Escheated estates. If there is no one capable of succeed

ing under the preceding sections, and the title fails from a defect of heirs, 
the property of a decedent devolves and escheats to the territory; and an 
action for the recovery of such property, and . to reduce it into the pos
session of the territory, or for its sale and conveyance, may be brought. 
by the district attorney in the district court of the county or judicial sub
division in which the property is situated. 

Cal. 1405, 1406. 
§ 796 . Subject to charges. Real property passing to the terri

tory under the preceding section, whether held by the territory or its 
grantees, is subject to the same charges and trusts to which it would have 
been subject if it had passed by succession. 

Cal . 1407 . 
See secs. 627, 633, 711, 1727, 1782, 1787. 
§ 797 .  Liability of heirs. Those who succeed to the property

of a decedent are liable for his obligations in the cases and to the extent 
prescribed by the Probate Code. 

Cal . 1408. 
Prob. Code Dak. §§ 196, 272. 
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TITLE I. 

DEFINITION OF OBLIGATIONS. 

918 

§ 798. Deftnition. An obligation is a legal duty, by which a per-
10n is bound to do or not to do a certain thing. 

Cal. 1427. 

§ 799. Origin and enforcement. An obligation arises either
from: 

1 . The contract of the parties; or,
2. The operation of law.
An obligation arising from operation of law may be enforced in the

manner provided by law, or by civil action or proceeding. 
Cal. 1428.·

v.9-68
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TITLE II. 

INTERPRETATION OF OBLIGATIONS. 

CHAPTER I. General rules of interpretation. 
II. Joint or several obligations.

m. Conditional obligations.
IV. Alternative obligatioos.

CHAPTER I. 

GENERAL RULES OF INTERPRETATION. 

§ 800 . Rules of interpretation. The rules which govem the
interpretation of contracts are prescribed by part two of this division. 
Other obligations are interpreted by the same rules by which statut. of 
a similar nature are interpreted. 

Cal. 1429. 
Interpretation of contract.a. Secs. 926-952. 

CHAPTER II. 

JOINT Olt SEVERAL OBLIGATIONS. 

§ 801 . Classes. An obligation imposed upon several persons, or
a right created in favor of several persons, may be: 

1 .  Joint; 
2 .  Several; or, 
3. Joint and several.
Cal. 1430. 

§ 802 . Presumed joint. An obligation imposed upon several
persons, or a right created in favor of several persons, is presumed to be 
joint, an� not several, except in the special cases mentioned in the title 
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-on the interpretation of contracts. This presumption, in the ca.se of a 
right, can be overcome only by express words to the contrary. 

Cal . 1431. 
Joint and several. Secs. 950, 951 . Stockholders for labor. Sec. 514 ; 

Fond du Lac Harrow Co. v. Haskins , 8 N. W. Rep. 15. 
§ 803. Contribution. A party to a joint or joint and several ob

ligation, 'Who satisfies more than his share of the claim against all, may 
require a proportionate contribution from all the parties joined with him. 

Cal. 1432. 
Myers v. Farmer, 2 N. W. Rep. 572 ; Mensel v. Semple, 4 N. W. Rep. 1 10 ;  

Connecticut Mut. Life Ins. Co. v. Bulte, 7 N. W.  Rep. 707 ; Backqs v.  Coyne, 
8 N. W. Rep. 694 ;  C. & N. W. Ry. Co. v. Dunn, 13 N. W. Rep. 722. 

Oontribution. 

From several insurers. Secs. 1546, 1558. To general average lOBBes. Sec. 
1627. From co-sureties. Sec. 1684. 

CHAPl'ER III. 

CONDITIONAL OBLIGATIONS. 

§ 804 . Uncertain event. An obligation is conditional when the
righta or duties of any party thereto depend upon the occurrence of an 
uncertain event. 

Cal. 1434. 
§ 805 . Conditions classed. Conditions may be precedent, con•

current, or subsequent. 
Cal. 1435. 
§ 806 . Precedent. A condition precedent is one which is to be

performed before some right dependent thereon accrues, or some act de
pendent thereon is performed. 

Cal. 1436. 
Thorpe v. Fowler, 11 N. W. Rep. 3. 
§ 807 . Concurrent. Conditions concurrent are those which are

mutually dependent, and are to be performed at the same ti.me. 
Cal. 1437. 
§ 808. Subsequent. A condition subsequent is one referring to a

future event, upon happening of which the obligation becomes no longer 
binding upon, the other party, if he chooses to avail himself of the con
dition . 

. Cal. 1438. 
Drew v. Baldwin, 4 N. W. Rep. 576 ; De Long v. De Long, Id. 591. 
§ 809.  Equity requires equity. Before all¥ party to an obli

ga��<?n can require another party to perform any act under it, he must 
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fulfill all conditions precedent thereto imposed upon himself; and mUBt 
be able, and offer, to fulfill all conditions concurrent, so imposed upon 
him, on the like fulfillment by the other party, except 11B provided by 
the next section. 

Cal . 1439. 
See secs. 1995, 2001, 2002. 
Wood v. Bangs, 1 Dak. 179 ; Maynard v. Brown, 2 N. W. Rep. 30 ; Kel

logg v. Lavender, Id. 748 ; American Emigrant Co. v. Iowa R. R. Land Co. 
3 N. W. Rep. 88 ; Parcell v. M:cComber, 7 N. W. Rep. 529 ; Connecticut M:ut. 
Life Ins. Co. v. Bulte, Id. 707 ; Byel's v. O'Dell, 10 N. W. Rep. 102, (ex-
ceptional.) 

§ 810.  Performance waived. If a party to an obligation gives
notice to another, before the latter is in default, that he will not per
form the same upon his part, and does not retract such notice before the 
time at which performance upon his part is due, such other party is en
titled to enforce the obligation without previously performing or offering 
to perform any conditions upon his part, in favor of the former party . 

Cal. 1440. 
See secs. 1994--2003. 
Robson v. Bohn, 7 N. W. Rep. 357. 
§ 8 1 1 .  Unlawful conditions. A condition in a contract, the

fulfillment of which is impossible or unlawful, within the meaning of 
the article on the object of contracts, or which is repugnant to the nature 
of the interest created by the contract, is void. 

Cal. 1441. 
Case v. Dwire, 15 N. W. Rep. 265. 
§ 812 .  Forfeiture. A condition involving a forfeiture must be·

strictly interpreted against the party for whose benefit it is created. 
Cal. 1442. 
Condition of forfeiture in mortgages, void. Sec. 1707. Penalty stipulated 

as forfeiture, void. Sec. 955. Neither specific nor preventive relief to en
force. Sec. 1990. Relief from forfeiture. Sec. 1939. Wakefield v. Orient 
Ins. Co. 7 N. W. Rep. 647 ; Olmstead v. �armers' M:ut. Fire Ins. Co. 15 N. W. 
Rep. 82; Knapp v. Edwards, Id. 140 ; Millard v. Truax, Id. 501. 

CHAPTER IV. 

ALTERNATIVE OBLIGATIONS. 

§ 813.  Selection allowed. If an obligation requires the perform
ance of one of two acts in the alternative, the party required to perform 
has the right of selection, unless it is otherwise provided by the terms 
of the obligation. 

Cal. 1448. 
§ 814 . Not used, pass to other. If the party having the right

of selection between alternative acts does not give notice of his selection 
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to the other party within the time, if any , fixed by the obligation for that 
purpose, or, if none is so fixep., before the time at which the obligation 
-ought to be performed, the right of selection passes to the other party. 

Cal. 1449. 
§ 815 .  Alternatives distinct. The party having the right of

selection between alternative acts must select one of them in its entirety , 
and cannot select part of one and part of another without the consent of 
the other party . 

Cal. 1450. 
§ 8 16 .  Valid one prevails. If one of the alternative acts re

quired by an obligation is such as the law will not enforce, or becomes 
unlawful , or impossible of performance, the obligation is to be inter
preted as though the other stood alone. 

Cal. 1451. 

TITLE III. 

TRANSFER OF OBLIGATIONS. 

§ 817 .  Bene:flciary's consent. The burden of an obligation may
be transferred with the consent of the party entitled to its benefit, but 
not otherwise, except as provided by section eight hundred and twenty
five. 

Cal . 1457 . 
�yres v. Gallup, 5 N. W. Rep. 1072. 
§ 818 .  By indorsement. A right arising out of an obligation is

the property of the person to whom it is due, and may be transferred as 
such. 

2. A non-negotiable written contract for the payment of money or
personal propt-rty may be transferred by indorsement, in like manner 
with negotiable instruments. Such indorsement shall transfer all the 
rights of the assignor under the instrument to the assignee , subject to all 
equities and defenses existing in favor of the maker at the time of the 
in<lorsement. 

Cal. 1458, 1459. 
First Nat. Bank of Canton v. Dubuque S. W. Ry. Co. 8 N. W. Rep. 895 ; 

Downing v. Gibson , 5 N. W. Rep. 699 ; Spinning v. Sullivan, 11 N. W. Rep. 
758 ; Smith v. Marland, 18 N. W. Rep. 852 ; Wells v. Rodgers, 15 N. W. Rep. 
462. 

§ 819 .  Covenants follow land. Certain covenants contained in
grants of estates in real property are appurtenant to such estates, and 
pass with them , so as to bind the assigns of the covenantor, and to vest 
in the assigns of the covenantee, in the same manner as if they had per-
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.sonally entered into them. Such covenants are said to run with the 
wid. 

Cal. 1460. 
Davidson v. Cox, 4 N. W. Rep. 1035 ; Boone v. McHenry, 7 N. W. Rep. 503 ;. 

Shaber v. St. Paul Water Co. 14 N. W. Rep. 874. 
§ 820. What so run. The only covenants which run with the

land are those specified in this title, and those which are incidental 
thereto. 

Cal. 1461. 
§ 821 . If it beneftts property. Every covenant contained in a

grant of an estate in real property , which is made for the direct benefit 
of the property , or some part of it,  then in existence, runs with the land. 

Cal. 1462. 
§ 822. Covenants that run with land. The last s�ction in

cludes covenants of warranty for quiet enjoyment, or for further assur
ance , on the part of a grantor, and covenants for the payment of rent, 
or of taxes, or assessments upon the land, on the part of a grantee. 

Cal. 1463. 
Smith v. Williams, 6 N. W. Rep. 662 ; Zent v. Picken, Id. 750. 
§ 823. Limited to certain assigns. A covenant for the addi

tion of some new thing to real property , or for the direct benefit of some 
part of the property not then in existence or annexed thereto, when 
contained in a grant of an estate in such property , and made by the 
covenantor expressly for his assigns or to the assigns of the covenantee, 
runs with the land so far only as the assigns thus mentioned are con
cerned. 

Cal. 1464. 
§ 824 . Only follows whole estate. A covenant running with

the land binds those only who acquire the whole estate of the coveuantor 
in some part of the property. 

Cal. 1465. 
§ 825 . Liability while holding. No one, merely by reason of

having acquired an estate subject to a covenant running with the land, 
is liable for breach of the covenant before he acquired the estate, or after 
he has parted with it, or ceased to enjoy its benefits. 

Cal. 1466. 
§ 826_. Burden apportioned. Where several persons, holding

by several titles, are subject to the burden or entitled to the benefit of 
a covenant running with the larid ,  it must be apportioned among them 
according to the value of the property subject to it held by them re
spectively , if such value can be ascertained, and if not, then according 
to their respective interests in point of quantity. 

Cal. 1467. 
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TITLE IV. 

EXTINCTION OF OBLIGATIONS. 

CluPTER I. Performance. 
II. Offer of performance:

III. Prevention of performance or offer. 
IV. Accord and satisfaction.
V. Novation.

VI. Release.

CHAPI'ER I. 

PERFORMANCE. 
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§ 827. Extinguishment. Full performance of an obligation by
the party whose duty it is to perform it, or by any other person on his 
behalf, and with his assent, if accepted by the creditor, extinguishes it. 

Cal. 1473. 
Hanlon v. Wilson, 4 N. W. Rep. 1031 ; Kieth v. Paulk, 7 N. W. Rep. 588 ; 

Gammon v. Kentner, 8 N. W. Rep. 348 ; Mason v. Beach, 18 N. W. Rep. 884 ; 
Howard v. Public Schools City of Holland, 14 N. W. Rep. 712 ; Fogarty v. 
Wilson, 15 N. W. Rep. 175. 

§ 828. By one for all. Performance of an obligation, by one of
several persons who are jointly liable under it, extinguishes the liability 
of all. 

Cal. 1474. 
§ 829. To one for all. An obligation in favor of several persons

is extinguished by performance rendered to any of them , except in the 
case of a deposit made by owners in common, or in joint ownership, 
which is regulated by the title on deposit. 

Cal. 1475. 
See sec. 1044. 
§ 830. Particular manner. If a creditor, or any one of �o or

more joint creditors , at any time directs the debtor to perform his obli
gation in a particular manner, the obligation is extinguished by per
formance in that manner, even though the creditor does not receive the 
benefit of such performance. 

Cal. 1476. 
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§ 831 . Acceptance of part. A partial performance of an indi�
visible obligation extinguishes a corresponding proportion thereof, if the 
benefit of such performance is voluntarily retained by the creditor, but 
not otherwise. If such partial performance is of such a nature that the 
creditor cannot avoid retaining it, without injuring his own property, his 
retention thereof is not presumed to be voluntary. 

Cal . 1477. 
§ 832. Payment defined. Performance of an obligation for the

delivery of money only is called payment. 
Cal. 1478. 
§ 833. Performance, how applied. Where a debtor, under sev

eral obligations to another , decs mi act by way of performance, in whole 
or in part, which is equally applicable to two or more of such obliga
tions, such performance must be applied as follows : 

1 .  If, at the time of the performance , the intention or desire of the 
debtor that such performance should be applied to the extinction of any 
particular obligation be manifested to the creditor, it must be so applied. 

2 .  If no such application be then made, the creditor, within a rea
sonable time after such performance , may apply it towards the extinc
tion of any obligation , performance of which was due to him from the 
debtor at the time of such performance ; except that if similar obliga
tions were due to him, both individually and as a trustee, he must, un
less otherwise directed by the debtor, apply the performance to the ex
tinction of all such obligations in equal proportion; and an application 
once made by the creditor cannot be rescinded without the consent of 
the debtor. 

3 .  If neither party makes such application within the time pre
scribed herein, the performance must be applied to the extinction of ob
ligations in the following order; and, if there be more than one obliga
tion of a particular class, to the extinction of all in that class, ratably : 

1 . Of interest due at the time of the performance. 
2 . Of principal due at that time.
3. Of the obligation earliest in date of maturity.
4. Of an obligation not secured by a lien or collateral undertaking. 
5 .  Of an obligation secured by a lien or collateral undertaking. 
Cal . 1479. 
Nichols v. Knowles, 17 Fed. Rep. 494, and note, 495 ; Chicago Lumber Co. 

v. Woods, 5 N. W. Rep. 715 ;  Armstrong v. Nat. Bank of Winterset, Id. 742;
Sheldon v. Bennett, 7 N. W. Rep. 223 ; Foster v. Malone, Id. 817 ; Kinser v.
Farmers' Nat. Bank of Centreville, 13 N. W. Rep. 59 ; Detroit, H. & S. W.
R. Co. v. Smith, 15 N. W. Rep. 39 ; Hill v.  Durand, Id. 890 ; Case v. :Fish,
Id. 808.
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CHAPTER II. 

OFFER OF PERFORMANCE. 

§ 834. Of complete performance. An obligation is extin
guished by an offer of performance,  made in conformity to the rules 
herein prescribed, Bild with intent to extinguish the obligation. 

Cal. 1485. 
Smith v .  Phillips, 2 N. W. Rep. 285 ;,Ferguson v. Popp, 8 N. W. Rep. 287 ; 

Pinney v. Jorgenson, 6 N. W. Rep. 376 ; Thompkins v .  Batie, 7 N. W. Rep. 
747 ; Richards v. White, Id. 283 ; Engle v. Hall, Id . 239 ; Root v. Bradley, 12 
N. W. Rep. 896 ; Post v. Springstead, 13 N. W. Rep. 370 ; Wyllie v. Mat
thews, 14 N. W. Rep. 232 .  

§ 835 . Partial. An offer of partial performance is of no effect.
Cal. 1486. 
Smith v. Phillips, 2 N. W. Rep. 285 ; Wyllie v. Matthews, 14 N. W. Rep. 

232. 

§ 836 . Must be by debtor. An offer of performance must be
made by the debtor, or by some person on his behalf and with his assent. 

Cal. 1487. 

§ 837 .  To creditor. An offer of performance must be made to the
<lreditor, or to any one of two or more joint creditors, or to a person au
thorized by one or more of them to receh·e or collect what is due under 
;the obligation, if such creditor or authorized person is present at the place 
where the offer may be made; and if not, wherever the creditor may be 
found. 

Cal. 1488. 
Kieth v. Paulk, 7 N. W. Rep. 588 ; Fletcher v. Dougherty, 13 N. W. Rep. 

207. 

§ 838 . Place of performance. In the absence of an express pro
vision to the contrary , an offer of performance way be made at the op
tion of the debtor: 

1 .  At any place appointed by the creditor; or , 
2 . · Wherever the person to whom the offer ought to be made can be

found; or, 
3. If such person cannot, with reasonable diligence, be found '"ithin

this territory , and within a reasonable distance from his residence or 
place of business, or if he evades the debtor, then at his residence, or 
place of business, if the same can, '\\ith reasonable diligence, be found 
within the territory ; or, 

4. If this cannot be done, then at any place within this territory.
Cal. 1489.
Wallace v. Crilley, 1 N. W. Rep. 301 ; Post v. Springstead, 13 N. W. Rep. 

-870. 
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§ 839. Time-reasonable hours; Where an obligation fixes a· 
time for its performance, an offer of performance must be made at that 
time within reasonable hours, and not before nor afterwards. 

Cal. 1490. 
Post v. Springstead, 18 N. W. Rep. 870. 

§ 840. Time not specifl.ed. Where an obligation does not fix the
time for its performance, an oifer of performance may be made at any 
time before the debtor, upon a reasonable demand, has refused to per-
form. • 

Cal . 1491. 

§ 841 . Delay compensated-when. Where delay in perform
ance is capable of exact and entire compensation, and time hM not been 
expressly declared to be of the essence of the obligation, an offer of per
formance, accompanied witl1 an offer of such compensation, may be made 
at any time after it is due, but without prejudice to any rights acquired 
by the creditor or by any oilier person in the mean time. 

Cal. 1492. 

§ 842 .  Favorable manner-good faith. An offer of perform
ance must be made in good faith , and in such manner as is most likely, 
under the circumstances, to benefit the creditor. 

Cal . 1493. 
Post v. Springstead, 13 N. W. Rep. 370. 

§ 843. Free from condition. An offer of performance must be
free from any conditions which the creditor is not bound on his part to 
perform. 

Cal. 1494. 
Thompkins v. Batie, 7 N. W. Rep. 747. 

§ 844 . Ability must attend oft'er. An offer of performance is
of no effect, if the person making it is not able and willing to perform 
according to the offer. 

Cal. 1495. 

§ 845 . Production only if accepted. The thing to be deliv
ered , if any, need not, in any case, be actually produced upon an offer 
of performance, unless the offer is accepted. 

Cal. 1496. 
Wetherbee v. Kusterer, 2 N. W. Rep. 45 ; Pinney v. Jorgenson, 6 N. W. 

Rep. 376. 

§ 846 . Thing oft'ered distinct. A thing, when offered by way 
of performance, must not be mixed with other things from which it can
not be separated immediately and without difficulty. 

Cal . 1497. 
Wetherbee v. Kusterer, 2 N. w. Rep. 45. 

§ 847 . Contingent oft'er. When a debtor is entitled to the per
formance of a condition precedent to, or concurrent with, performance 

922 
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on his part, he may make his offer to depend upon the due performance 
of such condition. 

Cal.1498. 
§ 848. Receipt obligatory. A debt.or has a right t.o require from

his credit.or a written receipt for any property delivered in performance 
of his obligation. 

Cal.1499. 
§ 849. Deposit of tender. An obligation for the payment of

money is extinguished by a due offer of payment, if the amount is im
mediately deposited, in the name of the creditor, with some bank of de
posit within this territory, of good repute, and notice thereof is given to 
the creditor. 

Cal. 1500. 

Lazier v. Horan, 7 N. W. Rep. 457. 
§ 850. Objections waived. All objections t.o the mode of an of

fer of performance, which the creditor has an opportunity to state at the 
time to the person making the offer, and which could be then obviated 
by him, are waived by the creditor, if not then stated. 

Cal. 1501. 
§ 851. Proft'ered title passes. The title to a thing duly offered

in performance of an obligation passes to the creditor, if the debto1· at 
the time signifies his intention to that effect. 

Cal. 1502. 

See sec. 637. 

§ 852. Deposit of thing oft'ered. The person offering a thing,
other than money, by way of performance, must, if he means to treat it 
as belonging to the creditor, retain it as a depositary for hire until the 
creditor accepts it, or until he has given reasonable notice to the creditor 
that he will retain it no longer; and, if with reasonable diligence he can 
find a suitable depositary therefor, until he has deposited it with such 
person. 

Cal.1508. 
§ 853. Due oft'er stops interest. An offer of payment or other

performance, duly made, though the title to the thing offered be not 
transferred to the creditor, st.ops the running of interest on the obliga
gation, and has the same effect upon all its incidents as a performance 
thereof. 

Cal. 1504. 
§ 854. Bailee of non-accepted oft'er. If anything is given t.o a

creditor by way of performance, which he refuses to accept as such, he 
is not bound tQ return it without demand; but if he retains it, he is 
gratuitous depositary thereof. 

Cal.1505. 
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CHAPTER III. 

PREVENTION OF PERFORMANCE OR OFFER. 

§ 855. Excuses defined and limited. The want of perform
ance of an obligation, or of an offer of performance, in whole or in part, 
or any delay therein, is excused by the following causes, to the extent 
to which which they operate: 

1. When such performance or offer is prevented or delayed by the
act of the creditor, or by the operation of law, even though there may 
have been a stipulation that this shall not be an excuse; 

2. When it is prevented or delayed by an irresistible superhuman
cause, or by the act of public enemies of this territory, or of the United 
States, unless the parties have expressly agreed to the contrary; or, 

3. When the debtor is induced not to make it by any act of the
creditor, intended or naturally tending to have that effect, done at or 
before the time at which such performance or offer may be made, and 
not rescinded before that time. 

Cal. 1511. 
See sec. 1718. 
Everett v. Buchanan, 2 Dak. 271; Keystone Lumber & Salt Manuf'g Co. 

v. Dole, 5 N. W. Rep. 412; Dewey v. Union School-dist. of City of Alpena,
Id. 646; Cook v. McCabe, 10 N. W. Rep. 507.

§ 856. Prevented by creditor. If the performance of an obli
gation be prevented by the creditor, the debtor is entitled to all the 
benefits which he would have obtained if it had been performed by both 
parties. 

Cal. 1512. 

§ 857. Ratable part of consideration. If performance of an
obligation is prevented by any cause excusing performance, other than 
the act of the creditor, the debtor is entitled to a ratable proportion of 
the consideration to which he would have been entitled upon full per
formance, according to the benefit which the creditor receives from the 
actual performance. 

Cal. 1514. 
Cook v. McCabe, 10 N. W. Rep. 507. 

§ 858. Refusal before oft'er. A refusal by a creditor to accept
performance, made before an offer thereof, is equivalent 'to an offer and 
refusal, unless, before performance is actually due, he gives notice to 
the debtor of his willingness to accept it. 

Cal. 1515. 
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CHAPTER IV. 

ACCORD AND SATISFACTION. 

§ 859. Deftnition. An accord is an agreement to accept, in ex
tinction of an obligation, something different from or less than that to 
which the person agreeing to accept is entitled. 

Cal. 1521. 
Jones v. Matthiesson, 2 Dak. 523; 11 N. W. Rep.109; Bryant v. Brazil, 3 

N. W. Rep. 117; Harvey v. Tama Co. 5 N. W. Rep.180; Sage v. Valentine, 
23 Minn. 102. 

§ 860. Obligation abides. Though the parties to an accord are
bound to execute it, yet it does not extinguish the obligation until it is 
fully executed. 

Cal. 1522. 
§ 861. Accord extinguishes obligation, when. Acceptance

by the creditor of the consideration of an accord, extinguishes the obli
gation, and is called satisfaction. 

Cal. 1523. 
Jones v. Matthiesson, 2 Dak. 523; 11 N. W. Rep. 117; Mason v. Campbell, 

6 N. W. Rep. 405. 
§ 862. Part performance accepted. Part performance of an

obligation, 6ither before or a&r a breach thereof, when expressly ac
cepted by the creditor in writing in satisfaction, or rendered in pursu
ance of an agreement in writing for that purpose, though without any 
new consideration, extinguishes the obligation. 

Cal.1524. 
Jones v. Matthiesson, 2.Dak. 523; 11 N. W. Rep. 117, 

CHAPTER V. 

NOVATION. 

§ 863. Deftnition. Novation is the substitution of a new obliga
tion for an existing one. 

Cal. 1530. 
Drake v. Hill, 5 N. W. Rep. 745; Jaffray v. Crane, 7 N. W. Rep. 800; 

Brown v. Dunckel, 8 N, W. Rep. 537; Guichard v. Brande, 15 N. W. Rep. 
764. 

§ 864. Classes of substitution. Novation is made:
1. By the substitution of a new obligation between the same parties,

with intent to extinguish the old obligation; 
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2. By the s!bstitution of a new debtor in pla� of the old one, with
intent to release the latter; or, 

3. By the substitution of a new creditor in place of the old one, with
intent to transfer the rights of the latter to the former. 

Cal. 1531. 
Cadwell v. Pray, 2 N. W. Rep. 52; Knox v. Hayes, Id. 670; Johnson v. 

Rumsey, 11 N. W. Rep. 69. 
§ 865. Under rules of contract. Novation is made by contract,

and is subject to all the rules concerning contracts in general. 
Cal. 1532. 
Lynch v. Austin, 8 N. W. Rep. 129. 
§ 866. Rescinding acceptance. When the obligation of a third

person, or an order upon such person, is accepted in satisfaction, the 
creditor may rescind such acceptance, if the debtor prevents such per
son from complying with the order, or from fulfilling the obligation; or 
if, at the time the obligation or order is received, such person is insolv
ent, and this fact is unknown to the creditor; or if, before the creditor 
can, with reasonable diligence, present the order to the person upon 
whom it is given, he becomes insolvent. 

Cal. 1533. 

CHAPTER VI. 

RELEASE. 

§ 867. Extinguishes obligation. An obligation is extinguished
by a release therefrom given to the debtor by the creditor, upon a new 
consideration, or in writing, with or without new consideration. 

Cal. 1541. 
Martindale v. Hircb, ION. W. Rep. 670; Bussian v. M. , L. S. & W. Ry. Co. 

14 N. W. Rep. 452. 
§ 868. Only known claims. A general release does not extend

 to claims which the. creditor does not know or suspect to exist in his 
favor at the time of executing the release, which if kno,vn by him tnust 
have materially affected his settlement with the debtor. 

Cal. 1542. 
Martindale v. Birch, 10 N. W. Rep. 670. 
§ 869. Joint debtors' duties. A release of one of two or more

joint debtors does not extinguish �e obligations of any of the others, 
unless they are mere guarantors; nor does it affect their right to contri
bution from him. 

Cal. 1543. 
U.S. v. Murphy, 15 Fed. Rep. 589, and note, 596.
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§ 870. De:flnition. A contract is an agreement to do or not to do
a certain thing. 

Cal. 1549. 
§ 871. Requisites of. It is essential to the existence of a con

tract that there should be: 
1. Parties capable of contracting;
2. Their consent;
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3. A lawful object; and,
4. Sufficient cause or consideration.
Cal. 1550. 
Consideration-when not necessary. Sec. 600. 
Consideration in contract of guaranty. Secs. 1651-1658. 
Good consideration defined. Secs. 906, 2121. 
Consideration presumed from written instrument. Sec. 914. 
Consideration for accepting or indorsing a negotiable instrument presumed. 

Sec. 1835. 
Consideration, new, not required to support·alteration of contract. Sec. 968. 
Consideration not necessary to pass a gift. Sec. 639. 
Consideration in general. Secs. 906-914; Burbank v. Warwick, 8 N. W. 

Rep. 519; Bowe v. Bowe, Id. 843; Reynolds v. B. & M. B. Co. 7 N. W. Rep. 
737; Kansas Manuf'g Co. v. Gandy, 9 N. W. Rep. 569. 

CHAPl'ER II. 

PAUTIES. 

§ 872. Who may contract. All persons are capable of contract
ing, except minors, persons of unsound mind, and persons deprived of 
civil rights. 

Cal. 1556. 
Greedy v. McGee, 8 N. W. Rep. 651; Abbott·v. Creal, 9 N. W. Rep. 115. 
§ 873. Capacity of certain classes. Minors and persons of

unsound mind have only such capacity as is defined by part one of the 
first di vision of this Code. 

Cal. 1557. 
Minors. See secs. 15-19, 25. Persons of unsound mind. See secs. 20-22. 
§ 87 4: Identity of parties. It is essential to the validity of the

contract, not only that the parties should exist, but that it should be 
possible to identify them. 

Cal. 1558. 
§ 875. Bene1lciary may enforce. A contract made expressly

for the benefit of a third person may be enforced by him at any time
before the parties thereto rescind it. 

Cal. 1559. 
Stariha v. Greenwood, 11 N. W. Rep. 76 • 
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CHAPI'ER III. 

CONSENT. 
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§ 876. Qualities of consent. The consent of the parties to a
contract must be : 

1 .  Free ; 
2. Mutual; and,
3. Communicated by each to the other.
Cal. 1565. 
Daniels v. Gower, 3 N. W. Rep. 424 ; Hanna v. Wilcox, 5 N. W. Rep. 717. 
§ 877 . If not free, rescinded. A consent which is not free is

nevertheless not absolutely void , but may be rescinded by the parties in 
the manner prescribed by the chapter on rescission. 

Cal. 1566. 
Subsequent consent ratifies. Sec . 899. Rescission for want of consent. Secs. 

965, 966 ; Daniels v. Gower, 3 N. W. Rep. 424. 
§ 878. Conditions limiting freedom. An apparent consent is

not real or free when obtained th,tough: 
1 .  Duress; 
2. Menace;
3. Fraud;
4. Undue influence; or, ·
5. Mistake.
Cal. 1567. 
Daniels v. Gower, 8 N. W. Rep. 424; Davidson v. Vorse, Id. 477. 
§ 879 .  Construction. Consent is deemed to have been obtained

through one of the causes mentioned in the last section, only when it
would not have been given had such cause not existed. • 

Cal. 1568. 
§ 880. Kinds of duress. Duress consists in :
1 .  Unlawful confinement of the person of the party , or of husband

or wife' of such party, or of an ancestor, descendant, or adopted child of 
such party, husband or wife ; 

2 .  Unlawful detention of the property of any such person; or, 
3 .  Confinement of such person, lawful in form, but fraudulently ob

tained, or fraudulently made unjustly harassing or oppressive. 
Cal. 1569. 
Macloon v. Smith, 5 N. W. Rep. 336 ; Hackley v. Headley, 8 N. W. Rep. 

511 ; Lefebvre v. Dutruit, Id. 149. 
§ 881 . Forms of menace. Menace consists in a threat:
1 .  Of such duress as is specified in the first and third subdivisions

of the last section; 
2 .  Of unlawful and violent injury to the person or property of any 

such person as is specified in the last section; or, 
v.2-59
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3. Of injury to the character of any such person.
Cal. 1570.
§ 882. Kinds of fraud. Fraud is either actual or constructive
CaI.1571.

§ 883. Actual fraud deftned. Actual fraud, within the mean
ing of this chapter, consists in any of the following acts, committed by 
a party to the contract, or with his connivance, with intent to deceive 
another party thereto, or to induce him to enter into the contract: 

1. The suggestion, as a fact, of that which is not true, by one who
does not believe it to be true; 

2. The positive assertion, in a manner not warranted by the infor
mation of the person making it, of that which is not true, though he be
lieves it to be true; 

3. The suppression of that which is true, by one having knowledge
or belief of the fact; 

4. A promise made without any intention of performing it; or,
5. Any other act fitted to deceive.

· Cal. 1572.
Mamlock v. Fairbanks, 1 N. W. Rep. 167.
§ 884. Constructive. Constructive fraud consists:
1.  In any breach of duty which, without an actually fraudulent in

tent, gains an advantage to the person in fault, or any one claiming under 
him, by misleading another to his prejudice, or to the prejudice of any 
one claiming under him; or, 

2. In any such act or omission as the law specially declares to be
fraudulent, without respect to actual fraud. 

Cal. 1573. 
§ 885. Question of fact. Actual fraud is always a question of fact.
Cal. 1574.
§ 886. Kinds of undue infl.uence. Undue influence consists:
1. In the use, by one in whom a confidence is reP.osed by another,

or who holds a real or apparent authority over him, of such confidence 
or authority, for the purpose of obtaining an unfair advantage over him; 

2. In taking an unfair advantage of another's weakness of mind; or,
3. In taking a grossly oppressive and unfair advantage of another's

necessities or distress. 
Cal. 1575. 
Watkins v. Brant, 1 N. W. Rep. 82 ; Hanna v. Wilcox, 5 N. W. Rep. 717. 
§ 887. Mistake divided. Mistake may be either of fact or of

law. 
Cal. 1576. 

§ 888. Must not be illegal. Mistake of fact is a mistake not
caused by the neglect of a legal duty on the part of the person making 
the mistake, and consisting in : 

1. An unconscious ignorance or forgetfulness of a fact past or pres
ent, matetjal to the contract; or, 
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2. Belief in the present existence of a thing material to the contract,
which does not exist, or in the past existence of such a thing, which has 
not existed. 

Cal. 1577. 
,Conner v. Welch, S N. W. Rep. 260 ; Seeberger v. Hobert, Id. 482. 
§ 889. :r.t:lstake of law. Mistakes of law constitute a mistake

within the meaning of this article only when it arises from: 
1 . A misapprehension of the law by all parties, all supposing that

they knew and understood it, and all making substantially the same 
mistake as to the law; or, 

2. A misapprehension of the law by one party, of which the others
:are aware at the time of contracting, but which they do not rectify. 

Cal. 1578. 
Stafford v. Fetters, 8 N. W. Rep. 822. 
§ 890. Of foreign laws. Mistake of foreign laws is a mistake of

fact. 
Cal. 1579. 
§ 891 . :Mutual consent defined. Consent is not mutual unless

the parties all agree upon the same thing in the same sense. But in cer
tain cases, defined by the chapter on interpretation, they are to be 
deemed so to agree, without regard to the fact. 

Cal. 1580 . 
Waldron v. Evans, 1 Dak. 11; Shipman v. Graves, 8 N. W. Rep. 177; 

Moline Scale Co. v. Beed, Id. 96 ; Daniels v. Gower, Id. 424; Larkin v. 
Mitchell & Roland Lumber Co. Id. 90 4 ; Wrought Iron Bridge Co. v. Green,
5 N. W. Rep. 770; Wagner v. Egleston, 1� N. W. Rep. 522. 

§ 892. How communicated. Consent can be communicated
with effect only by some act or omission of the party contracting, by 
which he intends to communicate it, or which necessarily tends to such 
communication. • 

Cal. 1581-
Shipman v. Graves, 8 N. W. Rep. 177; Moline Scale Co. v. Beed, Id. 96; 

Taylor v. Mueller, 15 N. W. Rep. 413. 
§ 893. Special mode or condition.: If a proposal prescribes any

conditions concerning the communication of its acceptance, the proposer 
is not bound unless they are conformed to; ,but in other cases any reason
able and usual mode may be adopted. 

Cal. 1582. 
Shipman v. Graves, 8 N. W. Rep. 177; Western Ilistorical Co. v. Schmidt, 

14 N. W. Rep. 822 ; Baker v. Holt, Id. 8. 
§ 894. Transmissions begun in full. . Consent is deemed to be

fully communicated between the parties as soon as the party accepting 
a proposal has put his acceptance in the course of transmission to the 
proposer, in conformity to the last section. 

Cal. 1588. 
Baker v. Holt, 14 N. W. Rep. 8. 
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§ 895. Acts which are in acceptance. Performance of the con
ditions of a proposal, or the acceptance of the consideration offered with 
a proposal, is an acceptance of the proposal. 

Cal . 1584. 
Talbot v. Pettigrew, 13 N.  W. Rep. 576 ; W estem Historical Co. v. Schmidt, 

14 N. W. Rep. 822 ; Taylor v. Mueller, 15 N. W. Rep. 413. 
§ 896 . :Must be absolute. An acceptance must be absolute and

,unqualified, or must include in itself an acceptance of that character, 
which the proposer can separate from the rest, and which will include 
the person accepting. A qualified acceptance is a new proposal. 

Cal. 1585. 
Baker v. Holt, 14 N. W. Rep. 8 ;  Taylor v. Mueller, 15 N. W. Rep. 413;  

Mackey v.  Swartz, Id. 576. 
§ 897 . Revocatiqn of proposal. A proposal may be revoked at

any time before its acceptance is communicated to the_proposer, but not 
afterwards. 

Cal . 1586. 
Moline Scale Co. v. Beed, 3 N. W. Rep. 96 ;  Reis v. McConnel, 15 N. W. 

Rep. 278. 
§ 898. Revocations classed. A proposnl is revoked:
1. By the communication of notice of revocation by the proposer to

the other party , in the manner prescribed by sections eight hundred and 
ninety-two and eight hundred and ninety-four, before his acceptance has 
been communicated to the former; 

2. By the lapse of the time prescribed in such proposal for its ac
ceptance, or, if no time is so prescribed, the lapse of a reasonable time 
without communication of the acceptance ; 

3 .  By the failure of the acceptor to fulfill a condition precedent to 
acceptance ; or, 

4. By the death or insanity of the proposer.
Cal. 1587.
§ 899. Subsequent consent. A contract which is voidable solely 

for want of due consent, may be ratified by a subsequent consent. 
Cal. 1588. 
White v. Goodrich Transp. Co. 1 N. W. Rep. 75. 
§ 900. Beneilts include obligations. A voluntary acceptance

of the benefit of a transaction is equivalent to a consent to all the obli
gations arising from it, so far as the facts are known, or ought to be 
known, to the person accepting. 

Cal . 1589. 
See sec. 2074. 
Beller v. Shultz, 7 N. W. Rep. 225 ;  Goodnow v. Stryker, 14 N. w. Rep. 

845; Van Fleet v. Van Fleet, Id. 671. 
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CHAPTER IV. 

OBJECT OF A (.,'ONTRAa:r. 

§ 901 . Definition. The object of a contract is the thing which it
is agreed, on the part of the party receiving the consideration, to do or 
not to do. 

Cal . 1595. 
Hewitt v. Watertown Fire Ins. Co. 7 N. W. Rep. 596. 
§ 902. Requisites of object. The object of a contract must be

lawful when the contract is made, and possible and ascertainable by the 
time the contract is to be performed . 

Cal. 1596. 
§ 903 . Impossibility defined. Everything is deemed possible

except that which is impossible in the nature of things. 
Cal . 1597. 
§ 904. Single unlawful object void. Where a contract has

but a single object,  and such object is unlawful, whether in whole or in 
part, or wholly impossible of performance, or so vaguely expressed as to 
be wholly unascertainable, the entire contract is void. 

Cal . 1598. 
§ 905 . Lawful part valid. Where a contract bas several dis

tinct objects, of which one at least is lawful, and one at least is unlaw
ful, in whole or in part, the contract is void as to the latter, and valid 
as to the rest. 

Cal. 1599. 

CHAPTER V. 

CONSIDERATION. 

"§ 906 . Good consideration defined. Any benefit conferred , or 
-agreed to be conferred, upon the promisor, by any other person, to which 
the promisor is not lawfully entitled , or any prejudice suffered or agreed 
to be suffered by such person, other than such as he is at the time of 
consent lawfully bound to suffer, as an inducement to the promisor, is a 
good consideration for a promise. 

Cal. 1605. 
See sec. 871. 

Consideration. 
When not necessary. Secs. 600, 639. In contract of guaranty. Secs . 1651-

1654. A written instrument presumes. Sec. 914. Presumed for signature 
-0f drawer, acceptor, and indorser. Sec. 1835. Not required in alteration of 
contract. Sec. 968. For act of release. Secs. 867, 862. Presumed wanting 
.as against trustee. Sec. 1305. 
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Kennedy v. Shaw, 5 N. W. Rep. 396 ; Tilden v. Barnard, Id . 420 ; Minneap
olis Harvester Works v. Hally, 8 N. W. Rep. 597 ; Johnson v. Ramsey, 11 N.
W. Rep. 69 ; Thompson v. Hanson, Id. 86 ; Wilson v. Moore, 13 N. W. Rep.
217 ; :Maxwell v. Graves, Id . 758 ; Atherton v. Marcy, Id. 759 ; American Ins.
Co. v. Stratton , Id. 763 ; Snell v. Bray, 14 N. W. Rep. 14 ; United Presbyte
rian Churc:t, v. Baird ,  Id. 303 ; Brooks v. Hiatt, Id . 480 ; Johnston Harvester
Co. v. McLean, 15 N. W. Rep. 177 ; Van Sandt v. Cramer, Id. 259.

§ 907 . Moral or legal-how far good. An existing legal ob
ligation resting upon the promisor, or a moral obligation, originating in 
some benefit conferred upon the promisor, or prejudice suffered by the 
promisee, is also a good consideration for a promise, to an extent cor
responding _with the extent of the obligation, but no further or other
wise. 

Cal . 1606. 
Burgess v. Pollock, 5 N. W. Rep . 179. 

§ 908 . Lawful defined. The consideration of a contract must
be lawful within the meaning of section nine hundred and fifty-three. 

Cal. 1607. 
Quigley v. Duffey, 3 N. W. Rep. 659 ; Averill v. Boyles, Id. 781 . 

§ 909 . Eft'ect of illegality. If any part of a single consideration
for one or more objects, or of several considerations for a single object, 
is unlawful, the entire contract is void. 

Cal. 1608. 
Quigley v. Duffey, 8 N. W. Rep. 659 ; Averill v. Boyles, Id. 731. 

§ 910. Executed or executory consideration. A consider
ation may be executed or executory, in whole or in part. In so fur as 
it is executory, it is subject to the provisions of chapter IV. of this title. 

Cal. 1609. 
See chapter 4, secs. 901-905. 

§ 911 . Executory-how determined. When a consideration
is executory, it is not indispensable that the contract should specify its 
amount, or the means of ascertaining it. It may be left to the decision 
of a third person, or regulated by any specific standard. 

Cal. 1610. 
Fraley v. Bently, 1 Dak. 25. 
§ 912 .  Measure of value. When a contract does not determine

the amount of the consideration, nor the method by which it is to be as
certained, or when it leaves the amount thereof to the discretion of an 
interested party , the consideration must be so much money as the object 
of the contract is reasonably worth. 

Cal . 1611 .  
§ 913 .  Exclusive impossibility void. Where a contract pro

vides an exclusive method by which its consideration is to be ascertained, 
which method is on its face impossible of execution, the entire contract 
is void. 

Cal. 1612. 



KARNER 011' CREATING OONTUOTS. 935 

§ 914. Same-presumption-burden. 1 .  Where a contract
provides an exclusive method by which its consideration is to be ascer
tained, which method appears possible on its face, but, in fact, is or be
comes impossible of execution, such provision only is void. 

2. A written instrument is presumptive evidence of a consideration.
3 . The burden of showing a want of consideration sufficient to sup-

port an instrument lies with the party seeking .to invalidate or avoid it. 
Cal. 1613-1615. 
See sec. 1835. 
Conuard v. Colgan, 8 N. W. Rep. 851. 

TITLE II. 

MANNER OF CREATING CONTRACTS. 

§ 915 .  Express or implied. A contract � either express or  im
plied . 

Cal . 1619. 
§ 916 .  Express de:flned. An express contract is one, the terms

of which are stated in words. 
Cal . 1620. 
§ 917 .  Implied. An implied contract is one, the existence and

terms of which are manifested by conduct. 
Cal . 1621. 
Neidig v. Cole, 18 N. W .. Rep. 18 ; Goodnow v. Stryker, 14 N.  W. Rep. 

845 ;  Van Fleet v. Van Fleet, Id. 671 . 
§ 918 .  What may be oral. All contracts may be oral, excep_t 

such as are specially required by statute to be in writing. 
Cal. 1622. 
Schweider v. Lang, 18 N. W. Rep. 83. 
§ 919 .  May be enforced against fraud. Where a contract,

which is required by law to be in writing, is prevented from being put 
into writing by the fraud of a party thereto, any other party who is by 
such fraud led to believe that it is in writing, and acts upon such belief 
to his prejudice, may enforce it against the fraudulent party. 

Cal. 1623. 
§ 920. Contracts which must be written. The following con

tracts are invalid, unless the same, or some note or memorandum thereof, 
� in writing and subscribed by the party to be charged, or by his agent : 

1 .  An agreement that by its terms is not to be performed within a 
year from the making thereof. 

2 .  A special promise to answer for the debt, default, or miscarriage 
of another, except in the cnses provided for in section one thousand six 
hundred and fifty-three of this Code. 
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3 .  An agreement made upon consideration of marriage, other than a 
mutual promise to marry . 

4 .  An agreement for the sale of goods, chattels, or things in action, 
at a price not less than fifty dollars, unless the buyer accept or receive 
part of such goods ,nd chattels , or the evidences, or some of them, of 
such things in action , or pay at the time some part of the purchase 
money ; but when a sale is made by auction , an entry by the auctioneer 
in his sale-book, at the time of the sale , of the kind of property sold, 
the terms of sale, the price , and the names of the purchaser and person 
on whose account the sale was made, is a sufficient memorandum. 

5 .  An agreement for the leasing for a longer period than one year, 
or for the sale of real property , or of an interest therein ; and such agree
ment, if made by an agent of the party sought to be charged, is valid, 
unless the authority of the agent be in writing, subscribed by the party 
sought to be charged. 

Cal. 1624. 
Statute of frauds. Sec. 991 . See secs . 622, 993. 
Subdivision 1. Smalley v. Green, 3 N. W. Rep. 78 . 
Subdivision 2 .  Beerkle v. Edwards, 8 N. W. Rep. 341 ; Rose v.  O'Linn, 

6 N. W. Rep. 430 ; Eagle ll. & R. Mach. Co. v .  Shattuck, 10 N.  W. Rep . 690 ; 
Dee v. Downs, 11 N. W. Rep. 2 ;  Stariha v. Greenwood, Id . 76 ; Naw v. Jack
man, 12 N. W. Rep. 312 ; Fitzgerald v .  Morrisey, 15 N. W. Rep. 233. 

Subdivision 4. Hanlon v. ·wilson, 4 N. W. Rep. 1031 . 
Subdivision 5. Koplitz v. Gustavus, 3 N. W. Hep. 754 ; Friedho1f v. Smith, 

12 N. W. Rep. 820. 

§ 92_1 . Writing excludes oral. The execution of a contract in
writing ,  whether the law requires it to be written or not, supersedes all 
the oral negotiations or stipulations concerning its matter, which pre
ceded or accompanied the execution of the instrument. 

-Cal. 1625. 
See sec. 1509. 
Mann. v. Independent School-dist. of Le Grand, 2 N. W. Rep. 1005 ; Dicken 

v. Morgan, 7 N. W. Rep. 145 ; Miller v. Kendig, Id. 500; 'frowbridge v. Sypher,
Id. 567 ; Hyler v. Nolan, Id. 910 ; Kellogg v. Adams, 8 N. W. Rep. 115 ; Shultz
v. Coon, Id . 285 ;  Taylor v. Trulock, Id. 306 ; Mast v. Pearce, Id. 632 ; Barhydt
v .  Bonny, Id. 672 ; Wylie v. Loveley, Id. 716 ; Rump v. Schwartz, 10 N. W. 
Rep. 99 ; Kelsey v. Chamberlain, Id. 355 ; Wiener v. Whipple, Id. 433 ; Hei v. 
Heller, Id. 620 ; Gilman v. Henry, Id. 692 ; Murphy v. Copeland, Id . 786 ; 
Crooks v. Whittford, 1 1  N. W. Rep. 159 ; Mason v. Phelps, Id. 837 : Hot.ch
kiss v. Carney, 12 N. W. Hep. 182 ; Mackey v. Peterson, 13 N. W. Rep. 132; 
Dickson v. Harris, Id. 335 ; Thompson v. Stewart, 14 N .  W. Rep. 247 ; Begg 
v. Begg, Id . 602 ; Jacobs v. Miller, 15 N. W. Rep. 42.

Paro! is always admissible to establish fraud. Childs v. Dobbins, 15 N.
W. Rep. 849 .

§ 922 . Eft'ect on delivery. A contract in writing takes effect
upon its delivery to the party in whose favor it is made, or to his agent. 

Cal. 1626. 
Morris v. Morton,  15 N. W. Rep. 725. 

§ 923.  Apply to all contracts. The provisions of the chapter
on transfers in general, concerning the delivery of grants, absolute and con
ditional, apply to all written contracts. 

Cal. 1627. 
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§ 924. How seal a.fllxed. A corporate or official seal may be
affixed to an instrument by a mere impression upon the paper or other 
material on which such instrument is written. 

'cal. 1628. 
§ 925. Sealed and unsealed alike. All distinctions between

sealed and unsealed instruments are abolished. 
Cal. 1629. 
Pearson ·v. Post, 2 Dak. 248 ;  S. C. 2 Sup. Ct. Rep. 801. 

TITLE III. 

INTERPRETATION OF CONTRACTS. 

§ 926 .  Same rules for public or private. All contracts,
whether public or private, ·are to be interpreted by the same rules, ex
cept as otherwise provided by this Code.  

Cal. 1635. 
Star Wagon Co. v. Matthiesson, 14 N. W. Rep. 107. 
§ 927. E1fect to be given. A contract must be so interpreted as

to give effect to the mutual intention of the parties, as it existed at the 
time of contracting, so far as the same is ascertainable and lawful. 

Cal. 1636. 
Palmer v. Mason, 8 N. W. Rep. 945: Everts v. Selover, 7 N. W. Rep. 225; 

Security Bank .of Minnesota v. Luttgren, 13 N. W. Rep. 151; School-dist. No. 
g v. Estes, Id. 16 ; Lovejoy v. Gaskill , 14 N. W. Rep. 583. 

§ 928. Intention ascertained. For the purpose of Mcertaining
the intention of the parties to a contract if otherwise doubtful, the rules 
given in this cMpter are to be applied. 

Cal. 1637. 
Lee v. Breezley, 7 N. W. Rep. 117; Thompson v. Stewart, 14 N. W. Rep. 

247. 
§ 929. Language governs. The language of a contract is to

govern its interpretation, if the language is clear and explicit, and does 
not involve an absurdity. 

Cal. 1638. 
Ruggles v. Illinois, 2 Sup. Ct. Rep: 838. 
§ 930. From writing if possible. When a contract is reduced

to writing, the intention of the parties is to be ascertained from the writ
ing alone , if possible, subject, however, to the other provisions of this 
title. 

Cal. 1639. 
Clevenger v. Mutual Life Ins. Co. 2 Dak. 114;  3 N. W. Rep. 313 ; Gallery 

v. Nat. Exchange Bank of Albion, 2 N. W. Rep. 193 ; Dennison v. -Phrenix
Ins. Co. 3 N. w. Rep . 500 ;  Gillett v. Bowman, 5 N. w. Rep. 661; Lewis v.
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Day, Id. 753 ; Paine v. Ringo\d, Id. 421 ; Cooper v. Cleghorn, 6 N. W. Rep. 
491 ; Bedard v. Ilonville, 15 N. W. Rep. 185. 

§ 931 . Error only disregarded. When, through fraud, mis
t.ake, or accident, a written contract fails to express the real intention of 
the parties , such intention is to be regarded, and the erroneous parts of 
the writing disregarded. 

Cal . 1640. 
See secs . 966, 2004. 
Sable v. Maloney, 4 N. W. Rep. 479 ; H�rris v. Kennedy, Id . 651 ; German

town Farmers' Mut. Ins. Co. v. Dhein, 15 N. W. Rep. 840. 

§ 932. Eft'ect to every part. The whole of a contract is to be
taken together, so as to give effect to every part, if reasonably practica..
ble, each clause helping to interpret the others. 

Cal . 1641 . 
Bass v. Veltum, 11 N. W. Rep. 65. • 

§ 933 . Several contracts, together. Several contracts relat
ing to the same matters , between the same parties, and made as parts of 
substantially one transaction, are to be taken together. 

Cal . 1642. 
Gieser Threshing-machine Co. v. Farmer, 8 N. W. Rep. 141 ; Gilman v. 

Henry, 10 N. W. Hep. 692 ; Clark v. Davidson, Id. 384 ; Sycamore Marsh Har
vester Co. v. Sturm, 13 N. W. Rep. 202 ; Fletcher v. Daugherty, Id. 207. 

§ 934 . Interpretation favors validity. A contract must re
ceive such an interpretation as will make it lawful, operative, definite, 
reasonable , and capable of being carried into effect, if it can be done with
out violating the intention of the parties. 

Cal. 1643. 

§ 935 . Words in usual sense, unless. The words of a con
tract are to be understood in their ordinary and popular sense, rather 
than according to their strict legal meaning, unless used by the parties 
in a technical sense, or unless a special meaning is given to them by 
usage, in which case the latter must be followed. 

Cal. 1644, 18. 

§ 936 . Technical words. Technical words are to be interpreted
as usually understood by persons in the profession or business to which 
they relate, unless clearly used in a different sense. 

Cal . 1645, 13. 
Somers v. McLaughlin, 15 N. W. Rep. 442. 

§ 937 . Law of place. A contract is to be interpreted according
to the law and usage of the place where it is to be performed, or, if it 
does not indicate a place of performance, according to the law and usage 
of the place where it is made. 

Cal . 1646. 
See sec. 217. 
Joslin v. Miller, 15 N. W. Rep. 214 ; Pritchard v. Norton, 1 Sup. Ct. Rep. 

102.
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§ · 938. Circumstances explain. A contract may be explained
by reference to the circumstances under which it was made, and the 
matter to which it relates. 

Cal. 1647. 
Clevenger v. Mutual Life Ins. Co. 2 Dak. 114 ; Pearson v. Post, Id. 248 ; 

Gallery v, Nat. Exchange Bank of Albion , 2 N. W. Rep. 193 ; Muskegon 
Booming Co. v. Underhill, 5 N. W. Rep . 10 73 ;  Messer v. Oestreich , 10 N. 
W. Rep.� ; Wh�tney v. Ro�inson, Id. 512 ; Parkinson v. McQuaid, 11 N. W.
Rep. 682 , Merriam v. U. :s. 2 Sup. Ct. Rep. 536.

§ 939. Restricted to intention. However broad may be the
terms of a contract, it extends only to those things concerning which it 
appears that the parties intended to contract. 

Cal. 1648. 
§ 940. Sense of belief given. If the terms of a promise are in

any respect ambiguous or uncertain, it must be interpreted in the sense 
in which the promisor believed, at the time of making it, that the 
promisee understood it • .  

Cal. 1649. 

§ 941 .  Part subordinate to whole. Particular clauses of a
contract are subordinate to its general intent. 

Cal. 1650 . 

§ 942. Written and original parts control. ",,.here a con
tract is partly written and partly printed, or where part of it is written 
or printed under the special directions of the parties, and with a special 
view to their intention, and the remainder is copied from a form origi
nally prepared without special reference to the particular parties and par
ticular contract in question, the written parts control the printed parts, 
and the parts which are purely original control those which are copied 
from a form. And if the two are absolutely repugnant, the latter must 
be so far disregarded. 

Cal. 1651. 

§ 943. Repugnance-how reconciled. Repugnancy in a con
tract must be reconciled, if possible, by such an interpretation as will 
give some effect to the repugnant clause, subordinate to the general in
tent and purposes of the whole contract. 

Cal. 1652. 

§ 944. Inconsist.ent words rejected. Words in a contract which
are wholly inconsistent with ita natuxe, or with the main intention of the 
parties, are to be rejected. 

Cal. 1653. 

§ 945 . Against party causing uncertainty. In cases of un
certainty, not removed by the preceding rules, language of a contract 
should be interpreted most strongly against the party who caused the 
uncertainty to exist. The promisor is presumed to be such party, ex
cept in a contract between a public officer or body, as such, and a pri-
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vate party, in which it is presumed that all uncertainty was caused by 
the private party. 

Cal. 1654. 
§ 946 . Reasonable stipulations implied. Stipulations which

are necessary to make a contract reasonable , or conformable to usage, 
are implied in respect to matters concerning which the contract mani
fests no eontrary intention. 

Cal. 1655. 
§ 947 . Necessary incidents implied. All things that, in law 

or usage , are considered as incidental to a contract, or as necessary to 
carry it into effect, are implied therefrom , unless some of them are ex
pressly mentioned therein, when all other things of the same class are 
deemed to be excluded. 

Cal . 1656. 
§ 948 . No time, reasonable time. If no tin1e is specified for

the performance of an act required to be performed, a reasonable time 
is allowed. If the act is in its nature capable of being done instantly, 
-as, for example, if it consists in the payment of money only, it must be 
performed immediately upon the thing to be done being exactly ascer
tained. 

Cal. 1657. 
§ 949 .  When time is essence. Time is never considered as of

the essence of a contract, unless by its terms expressly so provided. 
Austin v. Wacks, 15 N. W. Rep. 409 ; Van Vranken v. Cedar Rapids & 

M. R. Ry. Co. 5 N. W. Rep. 197 ; Reynolds v. B. & M. R. Co. 7 N. W. Rep.
737 ; Gram v. Wasey, Id. 762.

§ 950. Promise joint and several. Where all the parties who
unite in a promise receive some benefit from the consideration, whether 
past or present, their promise is presumed to be joint and several. 

Cal. 1659. 
See sec. 802. 
Fond du Lac Harrow Co. v .  Haskins, 8 N. W. Rep. 15. 
§ 951 . Singular number. A promise made in the singular num

ber, but executed by several persons, is presumed to 1:,e joint and several. 
Cal. 1660. 
Dill v. White, 9 N. W. Rep. 404 ; Fond du Lac Harrow Co. v. Haskins, 

Id. 15. 
§ 952 . Executed, defined. An executed contract is one, the ob

ject of which is fully performed. All others are executory. 
Cal. 1661. 
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TITLE IV. 

"UNLAWFUL CONTRACTS. 

§ 953 . What is unlawful. That is not lawful which is :
1 .  Contrary to an express provision of law;

941 

2 .  Contrary to th e  policy of express law, though not expressly pro
hibited ; or, 

3. Otherwise contrary to good morals.
Cal. 1667.

. Uhlig v. Garrison , 2 Dak. 98 ; Peterson v. Christensen, 4 N. W. Rep. 623 ; 
Williamson v. C . ,  R. I. & P. Ry. Co. Id. 870 ; Pieronnet v .  Lull, 6 N. W. 
Rep. 759 ; Barnard v. Backhaus, Id. 252 ; Langan v. Sankey, 7 N. W. Rep. 
393 ; Mutual Benefit Ass 'n  v. Hoyt, 9 N. W. Rep. 497 ;  Raymond v. Leavitt, 
Id. 525 ; Delier v. Plymouth Co. Agric. Soc. 10 N. W. Rep. 872 ; Lowe v. Young, 
13 N. W. Rep. 829; Murray v. Ocheltree, Id. 411 ;  Everingbam v. Meighan, 
Id . 269. 

§ 954.  Certain contracts unlawful. All contracts which have
for their object, directly or indirectly, to exempt any one •from respon
sibility for his own fraud, or willful injury to the person or property of 
another, or violation of law, whether willful or negligent, are against the 
policy of the law. 

Cal. 1668. 
Peterson v. Christensen, 4 N. W. Rep. 623 ; Williamson v. C. ,  R. I. & P. 

Ry. Co. Id. 870. 
§ 955 . Penalties void. Penalties imposed by contract for any

non-performance thereof are void. But this section does not render void 
such bonds or obligations, penal in form, as have heretofore been com
monly used; it merely rejects and avoids the penal clauses. 

Farmers' Nat. Bank of Salem v. Rasmmlsen, 1 Dak. 62 ; Danforth v. 
Charles, Id. 286 ; Montelius v. Wood, 9 N. W. Rep. 212 ; Higbie v. Farr, 10 
N. W. Rep. 592. 

§ 956 . Fixing damages void. Every contract, by which the
amount of damages to be paid, or other compensation to be made, for a 
breach of an obligation, is determined in anticipation thereof, is to that 
extent void, except as expressly provided by the next section. 

Cal. 1670. 
Farmers' Nat. Bank of Salem v. Rasmussen, 1 Dak. 62 ; Danforth v. 

Charles, Id. 286 ; Montelius v. Wood, 9 N. W. Rep. 212 ; Higbie v. Farr, 10 
N.  W. Rep. 5�. 

§ 957 . .Exception. The parties to a contract may agree therein
upon an amount which shall be presumed to be the amount of damage 
sustained by a breach thereof, when, from the nature of the case, it 
would be impracticable or extremely difficult to fix the actual damage. 

Cal. 1671. 
Farmers' Nat. Bank of Salem v. Rasmussen, 1 Dak. 62 ; Danforth v. 



942 OIVIL OODE. 

Charles, Id . 286 ; Montellus v. Wood, 9 N. W. Rep. 212; Higbie v. Farr, 10 
N. W. Rep. 592. 

§ 958. Restraints on legal proceedings. Every stipulation
or condition in a contract by which any party thereto is restricted from 
enforcing his rights under the contract by the usual legal proceedings in 
the ordinary tribunals, or which limits the time within which he may 
thus enforce his rights, is void. 

§ 959. Same of employment. Every contract by which any
one is restnined from exercising a lawful profession, trade, or business 
of any kind, otherwise than as provided by the next two sections, is to 
that extent void. 

Cal. 1673. 
Collins v. Singer Manuf'g Co. 10 N. W. Rep. 477 ; Western Union Tel. Co. 

v. B. & s. W. Ry. Co. 11 Fed. Rep. 1, and note, 10 ; Denver & N. O. R. Co. v.
Atchison , T. & S. F. Ry. Co. 15 Fed. Rep. (note , )  670 ; Melchert v. Ameri
can Union Tel. Co. Id. 193, and note, 201. 

§ 960 .  Exception o f  good-will. One who sells the good-will
of a business may agree with the buyer to refrain from carrying on a 
similar business within a specified county, city, or a part thereof, so 
long as the buyer, or any person deriving title to the good-will from him, 
carries on a like business therein. 

Cal. 1674. 
§ 961 . Partners-same. Partners may, upon or in anticipation

of a dissolution of the partnership, agree that none of them will carry 
on a similar business within the same city or town where the partner
ship business has been transacted, or within a specified part thereof. 

Cal. 1675. 
§ 962. Restraint of marriage. Every contract in restraint of 

the marriage of any person, other than a minor, is void. 
Cal. 1676. 
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TITLE V. 

EXTINCTION OF CONTBA.O'l'S. 

CHAPTER I. Contracts, how extinguished. 
II. Rescission.

m. Alteration and cancellatiOJl.

CHAPTER I. 

CONTRA.OTB-HOW EXTINGUISHED. 

§ 963. Kanner. A contract may be extinguished in like manner
with any other obligation, and also in the manner prescribed by this 
title. 

Cal. 1682. 

CHAPTER II. 

RESCISSION. 

§ 964. B.escission extinguishes. A contract is extinguished by
its rescission. 

Cal.1688. 

§ 965. Oases when party may reacin.d. A party to a contract
may rescind the same in the following cases only: 

1. If the consent of the party rescinding, or of any party jointly
contracting with him, was given by mistake, or obtained through duress, 
menace, fraud, or undue influence, exercised by or with the connivance 
of the party as to whom he rescinds, or of any other party to the con
tract jointly interested with such party; 

2. If, through the fault of the party as to whom he rescinds, the con
sideration for his obligation fails, in whole or in part; 

3. If such consideration becomes entirely void from any cause;
4. If such consideration, before it is rendered to him, fails in a ma

terial respect, from any cause; or, 
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5. By consent of all the other parties.
Cal. 1689. 
See sec. 2008. 
Schultz v. Culbertson, 1 N. W. Rep. 19; School-dist. No. 1 v. Hayne, Id. 

170; Jack v. D., M. & F. D. Ry. Co. 5 N. W. Rep. 537; Rider v. Kelso, Id. 
509; Edgell v. Hagens, Id. 136; Van Sickles v. Town, Id. 148; Smith v. 
Hughes, 7 N. W. Rep. 653; Dicken v. Morgan, Id. 145; Davidson v. Carter, 
Id. 466; Simpson v. Bartholemew, Id. 94; Meyers v. Funk, 8 N. W. Rep .. 
788; Smith v . .Allis, 9 N. W. Rep. 155; Knowlton v. Amy, 10 N. W. Rep. 
201; Cohrt v. Kock, Id. 230; Oswego Starch Fact. v. Lendrum, Id. 900; 
Hopkins v. Hawkeye Ins. Co. Id. 605; West v. Russell, 11 N. W. Rep. 812; 
Potter v. Taggart, Id. 678; Cole v. Williams, Id. 875; Fisher v . Fisher, Id. 
864; Nation v. Cameron, Id. 525; Lawrence v. Smith, 'Id. 674; Nielson v. 
Schuckman, Id. 44; Dinsmore v. Stimbert, Id. 872; Rogers v. Blackwell, 18 
N. W. Rep. 512; Wooley v. Drew, Id. 594; Dicken v. Morgan, Id. 57; O'Neil 
v. O'Neil, 14 N. W. Rep. 59: Blake v. Blake, Id. 173; Kraus v. Thompson,
Id. 266; Dailey v. Castell, Id. 635; Johnson v. Rose, 15 N. W. Rep. 497.

§ 966. Rescission allowed in essential mistake. A stipula
tion that errors of description shall not avoid a contract, or shall be the 
subject of compensation, or both, does not take away the right of rescis
sion for fraud, nor for mistake, where such mistake is in a matter essen
tial to the inducement of the contract, and is not capable of exact and 
entire compensation. 

Cal.1690. 
See sec. 2009. 
Sable v. Maloney, 4 N. W. Rep. 479. 
§ 967. Rescission, how and when. Rescission, when not ef

fected by consent, can be accomplished only by the use, on the part of the 
party rescinding, of reasonable diligence to comply with the following 
rules: 

1. He must rescind promptly, upon discovering the facts which en
title him to rescind, if he is free from duress, menace, undue influence, 
or disability, and .is aware of his right to rescind ; and, 

2. He must restore to the other party every thing of value which he
has received from him under the contract; or must offer to restore the 
same, upon condition that such party shall do likewise, unless the latter 
is unable, or positively refuses to do so. 

Cal. 1691. 
See secs. 2009, 2010. 
School-dist. No. I, City of Wausau, v. Hayne, 1 N. W. Rep. 170; Yokum v. 

McBride, 8 N. W. Rep. 795; Benson v. Cutler, 10 N. W.Rep. 82; Van Vechten 
v. Smith, 13 N. W, Rep. 94; Stringer v. K., Mt. P. & N. Ry. Co. Id. 808.
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CHAPTER III. 

ALTERATION AND CANCELLATION. 

§ 968. Writing extinguishes oral. A contract not in writing
may be altered in any respect by consent of the parties in writing, with
out a new consideration, and is extinguished thereby to the extent of 
the new alteration. 

Cal. 1697. 
§ 969. How writing altered. A contract in writing may be

altered by a contract in writing, or by an executed oral agreement, and 
not otherwise. 

Cal.1698. 
Brown v.Everbard, 8 N. W. Rep. 611; Scofield v. Ford, 9 N. W. Rep. 309; 

Stevens v. Taylor, 12 N. W. Rep. 625. 
§ 970. Destruction by consent. The destruction or cancella

tion of a written contract, or of the signature of the parties liable thereon, 
with intent to extinguish the obligation thereof, extinguishes it as to all 
the parties consenting to the act. 

Cal. 1699. 
§ 971. By alteration-e:ft'ect. The intentional destruction, can

cellation, or material alteration of a written contract, by a party entitled 
to any benefit under it, or with his consent, extinguishes all the execu
tory obligations of the contract in his favor, against parties who do not 
oonsent to the act. 

Cal.1700. 
Osborne v. Van Houten, 8 N. W. Rep. 77: Adair v. Egland, 12 N. W. 

Rep. 277; Needles v. Schaeffer, 14 N.W. Hep.129; Ward v. Hackett, Id. 578. 
§ 972. Of duplicate-not affect. Where a contract is executed

in duplicate, an alteration or destruction of one copy, while the other 
exists, is not within the provisions of the last section. 

Cal. 1701. 

PART III. 

OBLIGATIONS IMPOSED BY LAW. 

§ 973. Abstinence from injury. Every person is bound, with
out contract, to abstain from injuring the person or property of another, 
or infringing upon any of his rights. 

Cal.1708. 
Roach v. Lawrence, 14 N. W. Rep. 595; Gerhardt v. Swaty, Id. 851. 

v.2-60
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§ 97 4. Damages for deceit. One who willfully deceives another, 
with intent to induce him to alt.er his position to his injury or risk, is 
liable for any damage which he thereby suffers. 

Cal. 1709.
Markel v. Moudy, 14 N. W. Rep. 409. 
§ 97 5. Dec�its classed. A deceit, within the meaning of the last

section, is either: 
1. The suggestion as a fact of that which is not true, by one who

does not believe it to be true; 
2. The assertion as a fact of that which is not true, by one who has

no reasonable ground for believing it to be true; 
3. The suppression of a fact by one who is bound to disclose it, or

who gives information of other facts which are likely to mislead for want 
of communication of that fact; or, 

4. A promise made without any intention of performing it.
Cal. 1710.
Dayton v. Fargo, 7 N. W. Rep. 348; Olson v. Orton, 8N. W. Rep. 878.
§ 976. Upon the public. One who practices a deceit with int.ant

to defraud the public, or a particular class of persons, is deemed to have 
intern.led to defraud every individual in that class who is actually mis
le<.l by the deceit. 

Cal. 1711. 
§ 977. Restoration. One who obtains a thing without the con

sent of its owner, or by a consent afterwards rescinded, or by an unlaw
ful exaction which the owner could not at the time prudently refuse, 
must restore it to the person from whom it was thus obtained, unless he 
has acquired a title thereto superior to that of such other person, or un
less the transaction was corrupt and unlawful on both sides. 

Cal. 1712. 
Shepard v. Pettit, 14 N. W. Rep. 511; Shaperia v. Barney, Id. 270; Jelletts 

v. St. P., M. & M. Ry. Co.15 N. W. Hep. 237.
§ 978. Voluntary, when demand. The restoration required

by the last section must be made without demand, except where a thing 
is obtained by mutual mistake, in which case the party obtaining the 
thing is not bound to return it until he has notice of the mistake. 

Cal. 1713. 
§ 979. Willful acts-negligence. Every one is responsible,

not only for the result of his willful acts, but also for an injury occasioned 
to another by his want of ordinary care or skill in the management of 
his property or person, except so far as the latter has, willfully or by 
want of ordinary care, brought the injury upon himself. The ext.ant of 
liability in such cases is defined by the title on compensatory relief. 

Cal. 1714. 
Damages against Railroad Companies-Neglige:Me, what is. 

Carriers of persons for hire are held to the utmost care and to reasonable 
skill. Secs. 1215, rn.n; Rules,§§ 1214-1219. See, also, sec. 477, Code Civil 
Proc.; secs. 676,677. · 
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Damages fo r t he eje ctio n o f  pa .c;se ngers and for failu re to tra nspo rt an d 
·deli ver passen g ers. S ee se c. 12 72 ,  and eases th ere cited.

First. ( l )  Injuries to persons. Lav ere nz v .  C. , R. I. & P. Ry. Co. I O N. 
W. R ep. 2 68; Fr eeman v. M. & St. L. Ry. Co. Id. 594; Townley v. C. , M .  &
St. P. Ry . Co.1 1 N .  W. R ep. 55; B eatty v. C. I. Ry. Co.12 N .  W. R ep. 3 32;
Fol ey v. C. 6,., N. W. Ry. Co. Id. 8 79; Smit h v. St. P., M. & M .  Ry. Co . 14 N.
W. R ep. 79 7; Fle min g v. S.P. & D.Ry. Co. 2 7  M inn. 112; Gil l am v.Ry. Co .
.26 Minn. 2 68; 0. & R. V. Ry. Co. v. Mar tin , 15 N. W. R ep. 696.

(2 ) Injuries to employes. S ee se c. 1130 , and cas es there cit ed. 
Mc Kean v. B., C.R. & N. Ry. Co. 7 N. W. Rel). 5 05; Ber g v. C., M. & St. 

P. R y. Co. Id. 34 7; Wals h v. St. P. & D. Ry. Co. 8 N.  W. Rep. 145; Pool v. 
C., M. & St. P. Ry. Co.11 N. W. Re p. 15; All en v. B., C.R. & N. Ry. Co. 
Id. 614; Batt erson v. C. & G. T. Ry. Co. 13 N. W. R ep. 508; Henry v. L . S. 
& M. S.Ry. Co. Id. 832; Sc hadew ald v. M., L. S. & W. Ry. Co. Id. 458 ; Jon es 
v. L. I. & M. S. Ry. Co.14 N. W. Re p. 55 1; M ay es  v. C., R. I .  & P. Ry. Co.
Id. 340; Fay v. M. & St. L. Ry. Co. 15 N. W. Rep. 2 41.

(3 ) Injuries to other persons. Eil ert v. G. B. & M. Ry. Co. 4 N. W. 
Rep. 769; Johnso n v. C. & N. W. Ry. Co. 5 N. W. Re p. 886 ; Be nton v. C., 
R.I. & P. Ry. Co. 8 N. W. Re p. 330; Jucke r v. C .  & N. W. Ry. Co. Id. 8 62;
Sh aber v. S t. P., M. & M.- Ry. Co. 9 N.W. Rep. 5 75 ;  Gat es v. South ern Minn.
Ry. Co. Id . 579; M ar cot t v. M., H. & O. R y. C o. 10 N. W. Re p. 53,  and 13
N. W. Rep. 374; Mal ms ten v. M. & H. 0. Ry. Co.13 N. W. R ep. 373; F ab er
v.,St. P. , M. & M. Ry. Co. Id. 902; M ahlen v. L. S. & M. S. Ry. 14 N. W .
R ep. 556; Ru ssian v. M., L. S. & W. Ry. Co. Id. 452.

Second. Injuries to property. (1 ) In ju ries to s tock. Code Civ il Pro c. 
�§ 678 -682; Willi ams v. N. P. Ry. C o. 14 N. W. Rep. 97; M ack ie v. Centr al 
It. R .  of Iowa , 6 N. W. Rep. 7 23; T. & C. S. R y. Co. v. Ed er, 7 N. W. R ep. 
898; Ke lly v. Southern Minn. Ry. Co . 9 N .  W. Re p. 588; G. R .  & I. R y. Co. 
v. Monro e, 10 N. W. Rep. 179; B. & M. Ry. Co. v. Went, Id. 45 6; Smith v. 
K. C. , St. J. & C. B. Ry. Co. 12 N. W. Rep. 619; Su lli van v. W abash ,  St. L •
. & P. Ry. Co. Id. 620; N.P. R y.Co . v.High , 14 N. W. Re p. 547; Rich ardson v.
C. & N. W. Ry. Co. Id. 1 76; Nelson v. C., M. & St. P .  Ry. Co. Id. 3 60; Ti ngl e
v. C., B. & Q. Ry. Co. Id. 3 20 ;  N. P. Ry. Co. v. S chw enck ,  Id. 37 6; Inman
v. C., M. & St. P. Ry. Co. 15 N. W. Re p. 286. (2 ) In juri es from fir es kind led
by s par ks from lo co moti ve. Le wis v. C ., M. & S t. P. Ry. Co. 10 N. W. R ep. 
336; S lo ssen v. B ., C. R. & N. Ry. Co. Id. 8 60 ,  and 14 N. W. Rep. 244. Se e
14 N. W. Re p. 92 7. (3 ) Mis ce llaneous -dam ages to pro perty. Va n  Orsdal
-v. B . , C.R .  & N. Ry. Co. 9 N .  W. Rep. 3 79 ;  Leo v. St. P., M. & M. Ry. Co. 
15 N. W. R ep. 872 .

Contributory ne gli gence excuses , when . S ee sec. 4 76. 
Gohlst ein v. C., M. & St. P. Ry. C o. I N. W. Rep. 3 7; D enma n v. St. P. 

& D.R. Co. 4 N. W. Rep. 605; S mith v. M. & St. L. R y. Co . Id . 782; H art 
ing v. C. & N. W. -Ry. Co. 5 N. W. Re p. 8 65; W als h  v. St. P. & D .  Ry. Co. 
8 N. W. Rep. 145; Mar tensen v. C., R. I. & P. Ry. Co. 1 5  N. W .  Re p. 5 69. 

Contributory ne g li g enc e d oes no t excus e, when. McKean v. B., C.R. & 
N. Ry. Co. 7 N .  W. R ep. 505; Be nton v. C. , R. I. & P. Ry. Co. 8 N. W. R ep.
330; C. & N. W. Ry. Co. v. Sm ith , 9 N. W. Rep. 830; Williams v. N.P.Ry.
Co. 14 N. W. Rep. 9 7.

Co nt ri bu to ry  ne gl ig ence not imputed to infants. Johnson v. C. & N. W. 
Ry. C o. 5 N. W. R ep. 886; 14 N. W. R ep.181 ; Ju ck er v. C. & N. W.R y. Co. 
8 N. W. Re p. 8 62; Mar cot t  v. M., H. & 0. Ry. Co. I O N. W. Rep. 53 , a nd 13 N. 
W. R ep. 3 74; Fit zg erald v: St. P., M. & M. Ry. 13 N. W. R ep. 1 68.

Damages against Municipal Corporations.

(1 ) Pe rson al in ju ri es. Garli ck v. City o f  Pella , 6 N. W. R ep. 3 ; B is hop v. 
City o f  Centr alia , Id . 353; Es tell e v. V ill age o f  L ak e  C rystal , Id. 7 75; Fit z
ge rald v. Town o f  Westo n, 9 N. W. R ep. 13 ; Mu ng er v. C ity o f  M arshall tow n, 
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9 N. W. Rep. 19 2; Tuffree v. Inco rpo rated Town of S tate Ce ntte, 11 N. W .  
Rep. 1; Sikes v. Town o f  Man ches ter, 1 2  N. W. R ep .  755; C ressl ey v. Tow n 
o f  Po ttsville, Id. 75 7; H ubbard v. Town o f  Mason City, 14 N. W. Rep. 772 ;
Al tno w v. Tow n o f  Sibl ey, Id. 8 77; Park hill v. To wn o f  Br ighton , 15 N. W •

. Rep. 853 ; Do tto n v. Al bio n  Commo n Coun cil, Id . 49.
(2 ) Injur ies to p rop erty. Fr en ch v. Ci ty o f  M ilwau kee,6 N. W .  Rep . 244; 

Row ian d v. Sup t. o f  Poor o f  Kalamazoo, 1 4  N. W. Rep. 49 4; Wall ich v. C ity 
o f  Manitowo c, Id, 81 2; Moss v. C ity o f B url in gto n, 15 N. W .  Rep. 26 7.

Damages against Political, Corporation.a. 

Fer guson v. Davis Co. 10 N. W. R ep .  906; Wo ods v. Col fax Co. 7 N. W .  
Rep. 269; Dosdal l v. Co. Com'rs Co. o f  Olmsted, 14 N. w. Rep. 458 ; Huff 
v. Co. o f  Po wes hiek, 15 N. W .  Rep. 418 .

Damages against Public Ojficers. 

She riff-fals e retu rn. Bross er v. Coats, 1 5  N. W. Rep. 448; Evans v. 
T hursto n, 4 N .  W. R ep. 895; Elmo re v. Hil l, 8 N. W. Rep. 240 ; Turner v. 
Killi an, 1 2  N .  W .  Rep. 10 1 et passim. A uditor -fal se re co rd. P erkins v. 
Evans, 15 N. W. Rep. 58 4. Cle rk -defe cti ve p erforman ce o f  du ty. Rya n  
v .  Sta te Bank o f  Neb raska, 7 N .  w. R ep .  2 76. 

Miscellaneous Cases. 

Damages a g ains t d ru g g is t, B ro wn v .  M ars hall , 1 1  N. W. Rep. 39 2; a ga ins t 
man ufa ctu rers o f  ma chin ery, N eck er v. H arvey, 14 N. W. Rep . 503; agains t 
tel egrap h co mpany, Randall v. N .  W. T el e. Co. 11 N. W .  Rep . 419; ag ains t 
k eeper o f  liv ery s tabl e, D ennis v. Hu yck, 12 N. W .  Rep.8 78; agains t stea m
boa t  own ers, C uddy v. Ho rn, 10 N. W. R ep. 3 2; Opsahl v. Judd, 1 4  N .  W. 
Rep . 575 ; for a ccid en tal fire, Whitney v. Cl ifford, 14 N. W. Rep. 9 27; b urnin g  
s tubb le, Krippne r  v .  Bi ebl, 9 N .  W. Rep . 671; aga ins t k eep ers o f  vicio us ani
ma ls, Glid den v. Moor e, 1 5  N .  W. R ep .  3 26 ;  fo r gi vi ng po ison to a no ther,. 
Gwyn n v. Du ffield , 15 N. W. R ep. 59 4; for was te a nd wron g ful  us e o f  p ro p
er ty , C ode C ivil P r oc. §§ 652, 352; W ard v. Ca rp River Iro n  Co. 15 N. W .
Rep. 889. 

Str eet r ailway cases, Stan g e  v. H ill, 7 N. W. Rep. 11 5 ;  Dow ney v. Hen 
d rie, 9 N. W. R ep .  8 28. 

M ining cas e, B eau champ v. Sag inaw Minin g Co. 1 5  N. W .  Rep.6 5. 
Collision o f  ca rria g es, Cl evel and v. N ewson, 7 N. W. Rep . 222; B urbach 

v. Go ody ear Ru bb er Co. 14 Fed. Rep. 8 26. 
§ 980. Other obligations. Oth er obligations are prescribed by

the first and second divisions of this Code. 
C al. 171 5. 
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PART IV. 

OBLIGATiONS ARISING FROM PARTIOULAB TRANS
ACTIONS. 

TITLE I. Sale. 
II. · Exchange.

III. Deposit.
IV. Loan.
V. Hiring.

VI. Service.
VII. Carriage.

VIII. Trust.
IX. Agency.
X. Partnership.

XI. Insurance.
XII. Indemnity.

XIII. Guaranty.
XIV. Lien.
XV. Negotiable instruments.

XVI. General provisions.

TITLE I. 

SALE. 

CluPrEB I. General provisions. 
II. Rights and obligations of the seller.

Ill. Rights and obligations of the buyer. 
IV. Sale by auction.

Ca.API'ER I. 
GENERAL PROVlSIONB. 

ARTICLE I. Sale. 
II. Agreements for sale.

III. Form of the contract.
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.ARTICLE !.--SALE. 

§ 981 . Sale de:flned. Sale is a contract by which, for a pecuniary
consideration, called a price, one transfers to another an interest in prop
erty. 

Cal. 1721. 
Jones v. Kemp, 12 N. W. Rep. 890. 

§ 982. Subject of sale. The subject of sale must be property,
the title to which can be immediately transferred from the seller to the 
buyer. 

Cal . 1722. 
Option contracts. Melchert v. American Union Tel. Co. 11 Fed. Rep. 193, 

and note, 201. 

ARTICLE n.-AGREEMENTS FOR BALE. 

§ 983 . Classes of same. An agreement for sale is either :
1 .  An agreement to sell;
2 .  An agreement to buy; or,
3 .  A mutual agreement to sell and buy.
Cal. 1726.

§ 984 . To sell de:flned. An agreement to sell is a contract by
which one engage&, for a price, to transfer to another the title to a cer
tain thing. 

Cal. 1727. 
Schweitzer v. Connor, 14 N. W. Rep. 922. 

§ 985. To buy. An agreement to buy is a contract by which one
engages to accept from another and pay a price for the title to a certain 
thing. 

Cal. 1728. 
McCormick v. Fuller, 6 N. W. Rep. 149. 

§ 986 . To sell and buy. An agreement to sell and buy is a con
tract by which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him, and to pay a price 
therefor. 

Cal. 1729. 

§ 987 . What subject of contract. Any property which, if in
existence, might be the subject of sale, may be the subject of an agree
ment for a sale, whether in existence or not. 

Cal. 1780. 

§ 988 . Sale of realty. An agreement to sell real property binds
the seller to execute a conveyance in form sufficient to pass the title to 
the property. 

Cal . 1731 . 
Mickelwait v. Leland , 7 N. W. Rep. 107. 

§ 989. Usual covenants. An agreement on the part of a seller ·
. of real property to give the usual covenants,  binds him to insert in the-
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grant covenants of seizin, quiet enjoyment, further assurance, general 
warranty, and against incumbrances. 

Cal. 1738. 
Snell v. Iowa Homestead Co. 13 N. W. Rep. 848. 
§ 990.  Substance thereof. The covenants mentioned in the last

section must be in substance as follows : 
The party of the first part covenants with the party of the second part that 

the former is now seized in fee-simple of the property granted ; that the lat
ter shall enjoy the same without any lawful disturbance ; that the same is free 

. from all incumbrances ; that the party of the first part, and all persons acquir
ing any interest in the same through or for him, will, on demand, execute 
and deliver to the party of the second part, at the expense of the latter, any 
further assurance of the same that may be reasonably required ; and that the 
party of the first part will warrant to the party of the second part all the said 
property against every person lawfully claiming the same. 

Cal. 1734. 
.ARTICLE m.-FORM OF THE CONTRACT. 

§ 991 . Statute of frauds-personal. No sale of personal prop
erty, or agreement to buy or sell it for a price of fifty dollars or more, 
is valid, unless : 

1 .  The agreement, or some note or a memorandum thereof, be in writ
ing ,  and subscribed by the party to be charged, or by his agent; or, 

2. The buyer accepts and receives part of the things sold, or, when it
consists of a thing in action, part of the evidences thereof, or some of 
them; or, 

3. The buyer, at the time of sale, pays a part of the price.
Cal. 1739.
See secs. 920, 921,  969, 1030.
See Guaranty, S 1653.
Hickok v. Buell, 2 N. W. Rep. 512 ; Eisley v. Malchow, Id . 372 ; McCor

mack v. Drummet, Id. 729 ; Preston v. Young, 8 N. W. Rep. 706 ; Seaman v. 
Aschermann, Id. 818 ; Ex parte Parker, 9 N. W. Rep. 33 : Cresswell v .  Mc
Caig, Id. 52 ; Sovereign v. Ortman, 10 N. W. Rep . 191 ; Howe v. Jones, Id . 
299 ; Wiener v. Whipple, Id . 433 ; Naw v. ,Jackman, 12 .N. W. Rep. 312 ; 
Whaley v. Gale, Id . 33 ; West v. O'Hara, 13 .N. W. Rep. 894 ; Poole v. Hint
rager, 14 N. W. Rep. 223 ; Dewey v. Life, Id. 347 ; Botvin v. Curran, Id. 400. 

§ 992 . Contract to manufacture. An agreement to manufac
ture a thing from materials furnished hy the manufacturer or by another 
person is not within the provisions of the last section. 

Cal. 1740. 
§ 993. Contract for sale of real property. No agreement

for the sale of real property , or of an interest therein , is valid , unless the 
same, or some note or memorandum thereof, be in writing, and sub
scnoed by the party to be charged, or his agent thereunto authorized in 
writing; but this does not abridge the power of any court to compel the 
specific performance of any agreement for the sale of real property in 
case of part performance thereof. 

Cal. 1741 . 
See sec. 622. 
Cilley v. Burkholder, 3 N. W. Rep. 221 ; Burke v. Wilbur, Id. 861 ; Han-



962 CIVIL OODE, 
Ion v. Wilson, 4 N. W. Rep. 1031 ; Littlefield v. Littlefield, 7 Y. W. Rep. 7 73 ; 
Rink v.Sample, 8 N. W.Rep.793 ;  Lamb v.Hinman, Id. 709 ; Seaman v. Asch
erman, Id. 818 ; Renwick v. Bancroft, 9 N. W. Rep. 367 ; Clark v. Davidson , 
IO N. W. Rep. 384; Murphy v. Stever, 11 N. W. Uep. 368 ; Higgs v. LouisaCo. 14 N. W. Rep. 205 ; Bigbee v. Bigbee, 15 N. W. Rep. 553 ; Tice v. Free
man, Id. 674. 

§ 994. Form of transfer. The form of a transfer of real prop
erty is described by the chapter on such transfers. 

Transfer of property. Secs. 599-633. 

CHAPTER II. 
RIGHTS AND OBLIGATIONS OF THE SELLER. 

ARTICLE I. Rights and duties before delivery. 
II. Delivery.

III. Warranty.
ARTICLE !.-RIGHTS AND DUTIES BEFORE DELIVERY. 

§ 995. Seller act.a as depositary. After personal property has
been sold, and until the delivery is completed, the seller has the rights 
and obligations of a depositary for hire, except that he must keep the 
property, without charge, until the buyer has had a reasonable opportu
nity to remove it. 

Cal. 1748. 
§ 996. Seller may resell. If a buyer of personal property does

not pay for it according to contract, and it remains in the possession of 
the seller after payment is due, the seller may rescind the sale, or may 
enforce his lien for the price in the manner prescribed by the title on 
liens. 

Cal. 1 749. 
See sec. 1804. 

ARTICLE II.-DELIVERY, 

§ 997. Delivery on demand. One who sells personal property,
whether it was in his possession at the time of sale or not, must put it 
into a condition fit for delivery, and deliver it to the buyer within a rea
sonable time after demand, unless he has a lien thereon. 

Cal. 1753. 
See sec. 1804. 
§ 998. Delivery, where. Personal property sold is deliverable

at the place where it is at the time of the sale or agreement to sell ; or , if 
it is not then in existence, it is deliverable at the place where it is pro
duced. 

Cal. 1754. 
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§ 999 . Expense of transportation. One who sells personal
property must bring it t.o his own door, or other convenient place, for its 
acceptance by the buyer, but furthei: �nsportation is at the risk and 
expense of the buyer. 

Cal . 1755. 
§ 1000. Notice of option-waived. When either party to a

contract of sale has an option as t.o the time, place, or manner of de
livery, he must give the other party reasonable notice of his choice ; and 
if he does not give such notice within a reasonable time, his right of op
tion is waived. 

Cal. 1756. 
§ 1001. Buyef's directions govern sending. If a seller 

-agrees to send the thing sold to the buyer, he must follow the directions 
of the latter as to the manner of sending, or it will be at his own risk 
during its transportation. If he follows such directions, or if, in the 
absence of special directions, he uses ordinary care in forwarding the 
thing, it is at the risk of the buyer. 

Cal. 1757. 
§ 1002. Reasonable hours. The delivery of a thing sold can be 

-offered or demanded only within reasonable hours of the day. 
Cal. 1758. 

ARTICLE m.-WARRANTY. 

§ 1003 . Defl.nition. A warranty is an engagement by which' a seller
assures to a buyer the existence of some fact affecting the transaction, 
whether past, present, or future. 

Cal. 1763. 
McDonald Manuf'g Co. v. Thomas, 5 N .  W. Rep. 737 ; Osborne v. Rawson, 

10 N. W. Rep. 201 ; Torkelson v. Jorgenson, Id. 416 ;  Neave v. Arntz, 14 N. 
w. Rep. 41 ; Winkler v. Patten, 15 N. W. Rep. 380; Wood Machine Co. v.
Smith, Id. 906 .

§ 1004 . Not implied by mere sale. Except as prescribed by
this article, a mere contract of sale or agreement to sell does not imply 
a warranty. 

Cal. 1764. 
§ 1005. Warranty of title to personalty. One who sells, or

agrees to sell, personal property as his own, thereby warrants that he has 
a good and unincumbered title thereto. 

Cal . 1765 .  
§ 1006. Of quality by sample. One who sells, or agrees to sell,

goods by sample thereby warrants the bulk to be equal to the sample. 
Cal. 1766 .  
Shipman v. Graves, 3 N. W. Rep. 177; Taylor v.  Mueller , 15 N .  w. Rep. 

41 3. 
§ 1007. Seller knows buyer relies, etc. One who sells or

agrees to sell personal property, knowing that the buyer relies upon his 
advice or judgment, thereby warrants to the buyer that neither the seller 
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nor any agent employed by him in the transaction knows the existence
of any fact concerning the thing sold which would, to his knowledge, 
destroy the buyer's inducement to buy. 

Cal . 1767. 
§ 1008. :Merchandise not in existence. One who agrees to

sell merchandise not then in existence, thereby warrants that it shall be 
sound and merchantable at the place of production contemplated by the 
parties, and as nearly so at the place of delivery as can be secured by 
reasonable care. 

Cal . 1768. 
§ 1009. Against latent defects. One who sells, or agrees to sell,

an article of his own manufacture, thereby warrants it to be free from 
any latent defect, not disclosed to the buyer , arising from the process of 
manufacture, and also that neither he nor his agent in such manufacture 
has knowingly used improper materials therein. 

Cal. 1769. 
§ 1010 . Fit for purpose. One who manufactures an article un

der an order for a particular purpose, warrants by the sale that it is rea
�nably fit for that purpose. 

Cal. 1770. 
Sycamore Marsh Harvester Co. v. Sturm, 13 N. W. Rep . 203. 
§ 1011. Inaccessible merchandise. One who sells, or agrees

to sell , merchandise inaccessible to the examination of the buyer, there by 
warrants that it is sound and merchantable. 

Cal. 1771. 
§ 1012 .  Trade-mark genuine. One who sells or agrees to sell

any article to which there is affixed or attached a trade-mark, thereby 
warrants that mark to be genuine, and lawfully used. 

Cal. 1772. 
§ 1013. :Marks of quality. One who sells or agrees to sell any

article to which there is affixed or attached a statement or mark to ex
press the quantity or quality thereof, or the place where it was in whole 
or in part produced, manufactured, or prepared, thereby warrants the 
truth thereof. 

Cal. 1773. 
§ 1014.  Validity of instrument. - One who sells or agrees to

sell an instrument purporting to bind any one to the performance of an 
act, thereby warrants the instrument to be what it purports to be, and 
to be binding according to its purport upon all the parties thereto, and 
also warrants that he has no knowledge of any facts which tend to prove 
it worthless , such as the insolvency of any of the parties thereto, where 
that is material, the extinction of its obligations, or its invalidity for any 
cause. 

Cal. 1774. 
§ 1015. Food sound and wholesome. One who makes a busi

ness of selling proVfions for domestic use, warrants, by a sale thereof, to 
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one who buys for actual consumption, and not for the purpose of sale, 
that they are sound and wholesome. 

Cal. 1775. 
§ 1016. Sale of good-will. One ' who sells the good-will of a

business thereby warrants that he will not endeavor to draw off any of 
the customers. 

Cal. 1776. 
§ 1017. Upon judicial sale. Upon a judicial sale, the only war

ranty implied is that the seller does not know that the sale will not pass 
a good title to the property. 

Cal. 1777. 
§ 1018. General warranty-e:ffect. A general warranty does

not extend to defects inconsistent therewith, of which the buyer w1µ1 then 
aware, or which were then easily discernible by him , without the exer
cise of peculiar skill ; but it extends to all other defects. 

Cal. 1778. 
McCormick v. Kelly, 9 N, W. Rep. 675. 

CHAPTER III. 

RIGHTS AND OBLIGATIONS OF THE BUYER. 

§ 1019. Buyer to pay and take away. A buyer must pay
the price of the thing sold on its delivery, and must take it away within 
a reasonable time after the seller offers to deliver it. 

Cal. 1784. 
§ 1020. Right to inspect. On an agreement for sale,  with war

ranty, the buyer has a right to inspect the thing sold, -at a reasonable 
time, before accepting it, and may rescind the contract if the seller re
fuses to permit him to do so. 

Cal. 1785. 
§ 1021. Buyer may rescind for breach, etc. The breach of

a warranty entitles the buyer to rescind an agreement for sale, but not 
an executed sale, unless the warranty was intended by the parties to op
erate as a condition. 

Cal. 1786. 
Warder v. Fisher, 4 N, W. Rep. 470. 
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CHAPTER IV. 

SALE BY AUCTION; 

§ 1022. Definition. A sale by auction is a sale by public outcry
to the highest bidder on the spot. 

Cal. 1792. 
Auctioneers. Secs. 1385 , 1886 ; Gunnaldson v. Olson, 8 N .  W. Rep. 147 ; 

Bamber v. Savage, Id. 609. 
§ 1023. When sale complete. · A sale by auction is complete

when the auctioneer publicly announces, by the fall of his hammer, or 
in any other customary manner, that the thing is sold. 

Cal. 1793. 
§ 1024. Withdrawal of bid. Until the announcement men

tioned in the last section has been made, any bidder may withdraw his 
bid, if he does so in a manner reasonably sufficient to bring it to the no
.tice of the auctioneer. 

Cal.1 794. 
§ 1025. Within conditions. When a sale by auction is made 

upon written or printed conditions, such conditions cannot be modified 
by any oral declaration of the auctioneer, except so far as they are for 
hjs own benefit. 

Cal. 1795. 
§ 1026. Absolute right of bidder. If, at a sale by auction,

the auctioneer, having authority to do so, publicly announces that the 
sale will be without reserve, or makes any announcement equivalent 
thereto, the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and upon such a sale bids by the seller 
or agent for him are void. 

Cal. 1796. 
§ 1027. By bidding-fraud. The employment by a seller at a

sale at auction, without the knowledge of the buyer, of any person to 
bid at the sale, without an intention on the part of such bidder to buy, 
and on the part of the seller to enforce his bid, is a fraud upon the buyer, 
which entitles him to rescind his purchase. 

Cal. 1797. 
§ 1028. Auctioneer's memorandum. When property is sold

by auction, an entry made by the auctioneer in his sale-book, at the 
time of the sale, specifying the name of the person for whom he sells, 
the thing sold, the price, the terms of sale, and the name of the buyer, 
binds both parties in the same manner as if made by themselves . . 

Cal. 1798. 
Bamber v. Savage, 8 N. W. Rep. 609. 
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TITLE II. 

EXCHA.l.�GE. 

957 

§ 1029. Definition. Exchange is a contract by which the parties
mutually give, or agree to give, one thing for another; neither thing, nor 
both things, being money only. 

Cal. 1804. 
§ 1030. Validity of contract. The provisions of section nine

hundred and ninety-one apply to all exchanges in which the value of the 
thing to be given by either party is fifty dollars or more. 

Cal. 1805. 
§ 1031 . Each party a seller. The provisions of the title on

sale apply to exchanges. Each party has the rights and obligations of 
a seller as to the thing which he gives, and of a buyer as to that which 
he takes. 

Cal.1806. 
§ 1032. Warranty that money genuine. On an exchange of

money, each party thereby warrants the genuineness of the money given 
by him. 

Cal. 1807. 

TITLE III. 

DEPOSIT, 

ClU.P.rEB I. Deposit in general. 
II. Deposit for keeping.

ID. Deposit for exchange.

CHAPrER I. 

DEPOSIT IN GENERAL. 

AlmCLE I. Nature and creation of deposit. 
II. Obligations of the depositary.

ABTICLE 1,-NATURE AND CREATION OF DEPOSIT, 

§ 1033. Two c1asees A deposit may be voluntary or involun
tary, and for �keeping or for exchange. 

Cal. 1813. 
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§ 1034. Voluntary. A voluntary deposit is made by one giving
to another, with his consent, the possession of personal property to keep 
for the benefit of the former, or of a third party. The person giving is 
called the depositor, and the person receiving, the depositary. 

Cal. 1814. 
§ 1035. Involuntary-kinds. An involuntary deposit is made:
1. By the accidental leaving or placing of personal property in the

possession of any person, without negligence on the part of its owner ; or, 
2. In cases of fire, shipwreck, inundation, insurrection, riot, or like

extraordinary emergencies, by the owner of personal property commit
ting it, out of necessity, to the care of any person. 

Cal. 1815. 
§ 1036. llrlust take charge. The person with whom a thing is

deposited, in the manner described in the last section, is bound to t.ake 
<:barge of it, if able to do so. 

Cal. 1816. 
§ 1037. For keeping-speciftc. A deposit for keeping is one

in which the depositary is bound to return the identical thing deposited. 
Cal. 1817. 
Sexton v. Graham, 4 N. W. Rep.1090. 
§ 1038. For ex�ge-kind. A deposit for exchange is one in

which the depositary is only bound to return a thing corresponding in 
kind to that which is deposited. 

Cal. 1818. 
Deposit for exchange transfers title. Sec. 1073; Shoemaker v. Hinze, 10 

N. W. Hep. 86. 
ARTICLE II.-OBLIGATIONS OF THE DEPOSITARY. 

§ 1039. Delivery on demand. A depositary must deliver the
thing to the person for whose benefit it was deposited, on demand, whether 
the deposit was made for a specified time or not, unless he has a lien 
upon the thing depoiiited, or has been forbidden or prevented from do
ing so by the real owner thereof, or by the act of t};te law, and has given 
the notice required by section one thousand and forty-two. 

Cal. 1822. 
Magdeburg v. Uihlein, 10 N. W. Rep. 363; Enos v. Cole, Id. 377. 
§ 1040. Demand ' necessary. A depositary is not bound to de

liver a thing deposited without demand, even where the deposit is made 
for a specified time. 

Cal. 1823. 
§ 1041. Place of delivery. A depositary must deliver the thing

deposited at his residence or place of business, as may be most conven
ient for him. 

Cal. 1824. 
§ 1042. Notice to owner of adverse claim. A depositary

must give prompt notice to the person for whose benefit the deposit was 
made, of any proceedings taken adversely to his interest in the thing de-
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posited, which may tend t.o excuse the depositary from delivering the 
t.bing to him. 

Cal. 1825. 
§ 1043. Same of wrongful detention. A depositary, who

believes that a thing deposited with him is wrongfully detained from its 
true owner , may give him notice of the deposit; and if within a reason
able time afterwards be does not claim it, and sufficiently establish his 
right theret.o, and indemnify the depositary against the claim of the de
positor, the depositary is exonerated from liability t.o the person t.o 
whom be gave the notice, upon returning the thing t.o the depositor, or 
assuming, in good faith, a new obligation changing his position in re
spect t.o the thing, t.o bis prejudice. 

Cal. 1826 .  
§ 1044. Delivery to disagreeing owners. If a thing depos

ited is owned jointly or in common by persona who cannot agree upon 
the manner of its delivery, the depositary may deliver t.o each his proper 
share thereof, if it can be done without injury t.o the thing. 

Cal. 1827. 

CHAPTER II. 
DEPOSIT FOR KEEPING .

• 
ARTICLE I. General provisions. 

II. Gratuit.ous deposit.
III. Storage.
IV. Innkeepers.
V. Finding.

ARTICLE !.--GENERAL PROVISIONS. 

§ 1045. Indemnity. A depositor must indemnify the depositary:
1. For all damage caused t.o him by the defects or vices of the thing

· deposited; and,
2. For all expenses necessarily incurred by him about the thing,

- other than such as are involved in the nature of the undertaking.
Cal. 1833. 
§ 1046. Care of animals. A depositary of living animals must

:provide them with suitable food and shelter, and treat them kindly. 
Cal. 1834. 
§ 1047. Use of deposit forbidden. A depositary may not use

ihe thing deposited, or permit it t.o be used, for any purpose, without 
the consent of the deposit.or. He may not, if it is purposely fastened 
by the deposit.or, open it without the consent of the latter, except in case 
-of necessity.

Cal. 1836. 
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§ 1048 . Damages for wrongful. use. A depositary is liable 
for any damage happent'ng to the thing deposited during his wrongful 
use thereof, unless such damage must inevitably have happened t};tough 
the property had not been thus used. 

Cal. 1836. 

§ 1049. Sale of perishing thing. If a thing deposited is in
actual danger of perishing, before instructions can be obtained from 
the depositor, the depositary may sell it for the best price obtainable,  
and retain the proceeds as a deposit, giving immediate notice of his pro
ceedings to the depositor. 

Cal . 1837. 

§ 1050 . Presumed negligence for injury, etc. If a thing
is lost or injured during its deposit, and the depositary refuses to inform 
the depositor of the circumstances under which the loss or injury oc
curred , so far as he has information concerning them, or willfully mis
represents the circumstances to him, the depositary is presumed to 
have willfully, or by gross negligence, permitted the loss or injury to 
occur. 

Cal . 1838. 

§ 105 1 .  Services by depositary. So far as any service is ren
dered by a depositary , or required from him, his duties and liabilities 
are prescribed by the title on employment and service. 

Cal. 1839. 

S ervic e. S ecs. 11 28-11 56. 

§ 1052. Measure of damages. The liability of a dep<;>sitary for 
negligence cannot exceed the amount which he is informed by the de
positor, or has reason to suppose, the thing deposited to be worth. 

Cal. 1840. 

ARTICLE Il.-ORATUITOUS DEPOSIT. 

§ 1053.  Deftnition. Gratuitous deposit is a deposit for which the
depositary receives no consideration beyond the mere possession of the 
thing deposited. 

Cal. 1844. 

§ 1054 . Involuntary. An involuntary deposit is gratuitous, the
depositary being entitled to no reward. 

Cal. 1845. 

§ 1055 . Slight care at least. A gratuitous depositary must use
at least slight care for the preservation of the thing deposited. 

Cal. 1846. 

§ 1056. When duties cease. The duties of a gratuitous depos
itary cease : 

1 .  Upon his restoring the thing deposited to its owner; or, 
2. Upon his giving reasonable notice to the owner to remove it, and

the owner failing to do so within a reasonable time. But an involun
untary depositary, under subdivision two of section one thousand and 
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thirty-five, cannot give such notice until the emergency that gave rise to 
the deposit is past. 

Cal. 1847. 
Ledyard v. Hibbard, 12 N. W. Rep. 637 . .

ARTICLE 111 .-STORAGE. 

§ 1057 . Depositary· for hire. A deposit not gratuitous is called
storage. The depositary in such case is called a depositary for hire. 

Cal. 1851. 
Nelson v. Brown, 5 N. W Rep. 7 19. 
§ 1058. Ordinary care. A depositary for hire must use at least

ordinary care for the preservation of the thing deposited. 
Cal . 1852. 
§ 1059. Rate of compensation. In the absence of a different

,agreement or usage, a depositary fo� hire is entitled to one week's hire 
for the sustenance and shelt,�r of living animals during any fraction of a 
week, and to half a month's hire for the storage of any other property 
during any fraction of a half month. 

Cal. 1853 . 
§ 1060. Termination of deposit. In the absence of an agree

ment as to the length of time during which a deposit is to continue, it 
may be terminated by the depositor at any time, and by the depositary 
upon reasonable notice. 

Cal. 1854. 
§ 1061 . Same-full time paid. Notwithstanding an agreement

respecting the length of time during which a deposit is to continue , it 
may be terminated by the depositor on paying all that would become 
due to the depositary in case of the deposit so continuing. 

Cal. 1855. 
ARTICLE IV .-INNKEEPERS . 

§ 1062. Liability of keeper of inn or boarding-house. An
innkeeper or keeper of a boarding-house is liable · for all losses of or 
injuries to personal property placed by his guests or boarders under his 
care, unless occasioned by an irresistible superhuman cause, by a public 
enemy , by the negligence of the owner, or by the act of some one whom 
he brought into the inn or boarding-house, and upon such property the 
innkeeper or keeper of a boarding-house has a lien and a right of deten- •
tion for the payment of such amount as may be due him for lodging, 
fare, boarding, or other necessaries , by such guest or boarder ; and the 
said lien may be enforced by a sale of the property in the manner pre
scribed in this Code for the sale of pledged property. 

Cal. 1859. 
Dunbier v. Day, 12 N. W. Rep. 109. Sale of unclaimed baggage. •§§ 1228a-1228c. 
§ 1063. How exempted from. If any innkeeper or boarding

house keeper keeps a fire-proof safe, and gives notice to a guest or boarder, 
v.9-61



962 OIVIL OODE. 

either personally or by putting up a printed notice in a prominent place 
in the room occupied by the guest or boarder, that he keeps such a safe, 
and will not be liable for money , jewelry, documents, or other articles 
of unusual value and small compass, unless placed therein, he is not 
liable , except so far as his own acts contribute thereto, for any loss of 
or injury to such article, if not deposited with him, and not required by 
the guest or boarder for present use. 

Cal. 1860. 

ARTICLE V,-FINDING, 

§ 1064. Finder a depositary. One who finds a thing Jost is
not bound to take charge of it ; but if,he does so, he is thenceforward s 
depositary for the owner, with the rights and obligations of a depositary 
for hire. 

Cal. 1864. 

§ 1065 . Must notify owner. If the finder of a thing knows or
suspects who is the owner, he must, with reasonable diligence, give him 
notice of the finding; and if he fails to do so, he is liable in damages to 
the owner, and has no claim to any reward offered by him for the recov
ery of the thing , or to any compensation for his trouble or expenses. 

Cal . 1865. 

§ 1066. Claimant must prove. The finder of a thing may, in
good faith, before giving it up, require reasonable proof of ownership 
from any person claiming it. 

Cal. 1866. 

§ 1067. Reward for services. The finder of a thing is entitled
to compensation for all expenses necessarily incurred by him in its pres
ervation, and for any other service necessarily performed by him about 
it, and to a reasonable reward for keeping it. 

Cal . 1867. 

§ 1068. Exoneration by storage. The finder of a thing may
exonerate himself from liability at any time by placing it on storage 
with any responsible person of good character, at a reasonable expense. 

Cal. 1868. 

§ 1069.  May sell-when. The finder of a thing may sell it, if
it is a thing which is commonly the subject of eale, when the owner can-• not, with reasonable dilligence, be found; or, being found, refuses upon 
demand to pay the lawful charges of the finder, in the following cases: 

1. When the thing is in danger of perishing, or of losing the greater 
part of its ,·alue ; or, 

2. When the lawful charges of the finder amount to two-thirds of its
value. 

Cal. 1869.

§ 1070. Manner of sale. A sale under the provisions of the Ia.st
section must be made in the same manner as the sale of a thing pledged. 

Cal. 1870. 
'
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l 1071. Surrender of thing to :finder. The owner of a thing
found may exonerate himself from the claims of the finder by surrender
ing it to him in satisfaction thereof. 

Cal. 1871. 

§ 1072. Intentionally abandoned. The provisions of this ar
ticle have no application to thiilgs which have been intentionally aban
doned by their owners . 

.Cal. 1872. 

CHAPTER III. 

DEPOSIT FOR EXCHANGE. 

§ 1073. Transfers title. A deposit for exchange transfers to the
depositary the title to the thing deposited, and creates between him and 
the depositor the relation of debtor and creditor merely. 

Cal.1878. 
See sec. 1038. 
Schoemaker v. Hinze, 10 N. W. Rep. 86. 

TITLE IV 

LOAN. 

·CHAP.rER I. Loan for use.
II. Loan for exchange.

III. Loan for money.

CHAPTER I. 

LOAN FOR USE. 

§ 107 4. Definition. A loan for use is a contract by which one
-gives to .niother the temporary possession and use of personal property, 
and the latter agrees to return the same thing to him at a future time, 
without reward for its use. 

:Cal. 1884. 
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§ 1075. Title and increase to lender. A loan for use does not
transfer the title to the thing; and all its increase during the period of 
the loan belongs to the lender. 

Cal. 1885. 
§ 1076. Care by borrower. A borrower for use must use great

care for the preservation in safety in good condition of the thing lent. 
Cal. 1886. 
§ l 077. Of living animal. One who borrows a living animal for

use must treat it with great kindness, and provide everything necessary 
and suitable for it. 

Cal. 1887. 
§ 1078. Degree of skill. A borrower for use is bound to have

and to exercise such skill in the care of the thing lent, as he caw;es the 
lender to believe him to possess. 

Cal. 1888. 
§ 1079. Repair of injuries. A borrower for use must repair all

deteriorations or injuries to the thing lent, which are occasioned by his 
negligence, however slight. 

Cal. 1889. 
§ 1080. Uses limited. The borrower of a thing for use may use

it for such purposes only as the lender might reasonably anticipate at 
the time of lending. 

Cal. 1890. 
§ 1081. Relending forbidden. The borrower of a thing for

use must not part with it to a third person without the consent of the 
lender. 

Cal. 1891. 
§ 1082. Expenses during loan. The borrower of a thing for

usc must hear all its expenses during the loan, except such as are neces
sarily incurred by him to preserve it from unexpected and unusual in
jury. For such expense he is entitled to compensation from the lender, 
who may, however, exonerate himself by surrendering the thing to the 
borrower. 

Cal. 1892. 
§ 1083. Lender liable for defects. The lender of a thing for

use must indemnify the borrower for damages caused by defects or vices 
in it which he knew at the time of lending and concealed from the bor
rower. 

Cal. 1893. 
§ 1084. Lender may require return. The lender of a thing

for use may at any time require its return, even though he lent it for a 
specified time or purpose. But if, on the faith of such an agreement, the 
borrower has made such arran�ements that a return of the thing before 
the period agreed upon would cause him loss, exceeding the benefit 
derived by him from the loan, the lender must indemnify him for such 
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loss, "if he compels such return, the borrower not b�ving in any manner
violated bis duty.

Cal. 1894.
§ 1085.. Returnable without demand. I{ a thing is lent for

use for a specified time or purpose, it must be returned to the lender
without demand, as soon as the time has expired or the purpose has
been accomplished. In other cases it need not be returned w1til de
manded. 

Cal. 1895.
§ 1086_. Place of return. The borrower of a thing for use must

return it to the lender at the place contemplated by the parties at the
time of lending; or if no particular place was so contemplated by them,
then at the place where it was at that time.

Cal. 1896.

CHAPTER II.
LOAN l'OR EXCHANGE. 

·§ 1087. Definition. A loan for exchange is a contract by which
one delivers personal property to another, and the latter agrees to re
turn to the lender a similar thing at a future time, without reward for
.its use. 

Cal. 1902.
§ 1088. Same. A loan which the borrower is allowed by the

lender to treat as a loan for use, or for exchange, at his option, is sub
ject to all the provisions of this chapter.

Cal.1903.
§ 1089. Title in borrower-rlght.s. By a loan for exchange

·the title to the thing lent is transferred to the borrower, and he must
bear all its expenses, and is entitled to all its increase.

Cal. 1904.
§ 1090. Lender cannot modify contract. A lender for ex

. change cannot require the borrower to fulfill his obligations at a time
or in a manner different from that which was originally agreed upon.

Cal. 1905 •
. § 1091. Sections applicable. Sections one thousand and eighty

·three, one thousand and eighty-five, and one thousand and eigh_ty-six
,apply to a loan for exchange.

Cal. 1906 •.
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CHAPl'ER m. 
LOAN OF MONEY. 

§ 1092. De:flnition-for mere use. A loan of money is a con
tract by which one delivers a sum of money to another, and the latter 
agrees to return at a future time a sum equivalent to that which he 
borrowed. A loan for mere use is governed by the chapter on loan for 
use. 

Cal. 1912. 
§ 1093. Repayment in current funds. A borrower of money

must pay the amount due in such money ns is current at the time when 
the loan becomes due, whether such money is worth more or less than 
the actual money lent. 

Cal. 1913. 
§ 1094. Loan presumes interest. Whenever a loan of money

is made, it is presumed to be made upon interest, unless•it is otherwise 
expressly stipulated at the time in writing. 

Cal. 1914. 
§ 1095. Interest defined. Interest is the compensation allowed

for the use or forbearance or detention of money or its equivalent. 
Cal. 1915. 
§ 1096. Annual rate. Wnen a rate of interest is prescribed by a

law or contract, without specifying the period of time by which such rate 
is to be calculated, it is tooe deemed an annual rate. 

Cal. 1916. 
§ 1097. Legal interest seven per cent. Under an obligation

to pay interest, no rate being specified, interest is payable at the rate of 
seven per centum per annum, and in the like proportion for a longer or 
shorter time; but in the computation of interest for less than a year, 
three hundred and sixty days are deemed to constitute a year. 

Cal. 1917. 
§ 1098. Highest rate, twelve. 1. The highest rate of interest

which it shall be lawful for any person to take, receive, retain, or con
tract for in this territory, shall be twelve per cent. per annum, and at 
the same rate for a shorter time; except in the counties of Lawrence, 
Pennington, Custer, Mandan, and Forsythe, wherein it shall be lawful 
to take, receive, retain, and contract for any rate agreed on between the 
parties. 

2. Unless, within the above limitation, there is an express contract
in writing fixing a different rate, interest is payable on all moneys at the 
rate of seven per cent. per annum, after they become due on any instru
ment of writing, except a judgment, and on moneys lent, or due on any 
settlement of accounts, from the <lay on which the balance is ascertained, 
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and on moneys received to the use of another and det.ained from him. 
(As amended, Bess. fuws 1881, c. 31, § 1.)

Cal. 1918. 
Acheson v. Chase. 9 N. W. Rep. 734; Dickey v. Brown, Id. 347; Mason v. 

Searles,,Jd. 870; Nelson v. Hurford, Id. 648; Olmstead v. N. E. Mortgage 
Security Co. Id. 650; N. E. Mortgage Security Co. v. Hendrickson, 12 N. W. 
Rep. 916; Case v. Fish, 15 N. W. Rep. 808; .Merchants' Nat. Bank v. Sevier, 
14 Fed. Rep. (note,) 669. 

§ 1099. Discount-limitation. The interest which would be
come due at the end of the term for which a loan is made, not exceed
ing one year's interest in all, may be deducted from the loan in advance 
if the parties thus agree. 

§ 1100. Usury forfeits interest only. A person taking, re
ceiving, retaining, or contracting for any higher rate of interest than the 
rate of twelve per cent. per annum, shall forfeit all the interest so taken, 
received, retained, or contracted for; it being the intent and meaning of 
this section not to provide a forfeiture of any portion of the principal. 
When a greater rate of interest has been paid than twelve per cent. per 
annum, the person paying it, or his personal representative, may re
cover the excess from the person taking it, or his personal representative, 
in an action in the proper court. 

Repealed as to the counties of Lawrence, Custer, Pennington, Mandan, and 
Forsythe. See sec. 1098. 

See Penal Code Dak. § 427. 
Burlington M. L . .Ass'n v. Heider, 5 N. W. Rep. 578.. 
§ 1101. Judgments-seven per cent. Interest is payable on

judgments recovered in the courts of this territory at the rate of seven 
per cent. per annum, and no greater rate; but such interest must not be 
cbmpounded in any manner or form. 

Cal. 1920. 
West v. M., L. S. & W. Ry. Co. 14 N. W. Rep. 292. 
§ 1102. Same rate after breach. Any legal rate of interest

stipulated by a contract, remains chargeable after a breach thereof, as 
before, until the contract is superseded by a verdict or other new obli
gation. 
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TITLE V. 

HIRING.

CHAPI'ER I.  Hiring in general . 
II. Hiring of real property. 

III. · Hiring of personal property.

CHAPTER I.
HIH.ING IN GENERAL. 

§ 1 103. Deflnition. Hiring is a contract by which one gives to
another the temporary possession and use of property, other than money,
for reward, and the latter agrees to return the same to the former at a fu
ture time. 

Cal . 1925. Porter v. Chandler, 7 N. W. Rep. 142.
§ 1104. Increase to hirer. The products of a thing hired, dur

ing the hiring, belong to the hirer.
Cal. 1926.
§ 1105 . Quiet possession. An agreement to let upon hire,

binds the letter to secure to the hirer the quiet possession of the thing
hired during the term of the hiring, against all persons lawfully claiming
the same. 

Cal . 1927. Goebel v. Hough, 2 N. W. Rep. 847.
§ 1106 . Ordinary care. The hirer of a thing must use ordi-

nary care for its preservation in safety and in good condition.
Cal . 1 928. St. P. & S. C. Ry. Co. v. M. & St. L. Ry. Co. 2 N. W. Rep. 700.
§ 1 107 . Repairs by hirer. The hirer of a thing must repair all

deteriorations or injuries thereto occasioned by his ordinary negligence.
Cal. 1929.
§ 1 108. Use for purpose let. When a thing is let for a particu

lar purpose , the hirer must not use it for any other purpose; and if he
does, the letter may hold him responsible for its safety during such use,
in all events, or may treat the contract as thereby rescinded.

Cal . 1930.
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§ 1109. Hiring terminated by letter. The letter of a thing
may tem1inate the hiring, and reclaim too thing before the end of the
term agreed upon : . 

1. When the hirer uses or permits a use of the thing hired in a
manner contrary to the agreement of the parties; or , 

2. When the hirer does not, within a reasonable time after request,
make such repairs as he is bound to make.

Cal.1931. .Alexander v. Hodges, 3 N. W. Rep. 187.
§ 1110. By hirer. The hirer of a thing may terminate the hiring

before the end of the term agreed upon : 
1. When the letter does not, v.ithin a reasonable time after request ,

fulfill his obligations, if any, as to placing and securing the hirer in the
<}Uiet possession of the thing hired, or putting it into a good condition
or repairing ; or, 

2. When the greater part of the thing hired, or that part which was,
and which the letter had at the time of the hiring reason to believe was,
the material inducement to the hirer to enter into the contract, perishes
from any other cause than the ordinary negligence of the hirer.

Cal. 1932.
§ 1111. By other events. The hiring of a thing terminates :.
1. At the end of the tem1 agreed upon; 
2. By the mutual consent of the parties ; 
3. By the hirer acquiring a title to the thing hired, superior to that

-0f the letter; or, 
4. By the destruction of the thing hired.
<::al. 1933.
§ 1112. By death of party, or. If the hiring of a thing is

terminable at the pleasure of one of the parties, it is terminated by no
tice to the other of his death or incapacity to contract. In other cases
it is not terminated thereby.

Cal. 1934.
§ 1113. Proportionate part. When the hiring of a thing is

terminated before the time originally agreed upon, the hirer must pay
the 'due proportion of the hire for such use as he has actually made of
the thing, unless such use is merely nominal, and of no benefit to him.

Cal. 1935.

CHAPTER II.
HIRING OF REAL PROPERTY. 

§ 1 114. Dwelling made flt by lessor. The lessor of a build
ing intended for the occupation of human beings must, in the absence of
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an agreement to the oontrary, put it into a condition fit for such occupa
tion, and repair all subsequent dilapidations thereof, except that the 
lessee must repair all deteriorations or injuries thereto occasioned by his 
ordinary negligence. · 

Cal. 1941. 
Goebel v. Hough, 2 N. W. Rep. 847 ; Krueger v. Farrant, 18 N. W. Rep. 

158. 
§ 1115. When leseee may repair. If, within a reasonable

time after notice to the lessor of <;l.ilapidations which he ought to repair, 
he neglects to do so, the lessee may repair the same himself, and deduct 
the expense of such repairs from the rent, or otherwise recover it from 
the lessor ; or the lessee may vacate the premises, in which case he shall 
be discharged from further payment of rent, or performance of other oon
ditions. 

Cal . 1942. 
Goebel v. Hough, 2 N. W. Rep. 847. 
§ 11 16 .  Presumed for one year. A hiring o f  real property

t 

other than lodgings, in places where there is no usage on the subject, is 
presumed to be for one year from its commenooment, unless otherwise 
expressed in the hiring. 

Cal. 194!3. 
Martin v. Knapp, 10 N. W .  Rep. 721. 
§ 1 1 17 .  Rent term limits lodging. A hiring of lodgings for

an unspecified term is presumed to have been made for such length of 
time as the parties adopt for the estimation of the rent. Thus a hiring 
at a weekly rate of rent is presumed to be for one week. In the absence 
of any agreement respecting the length of time or the rent, the hiring is 
presumed to be monthly. 

Cal. 1944. 
§ 1118.  Continued possession renews lease. If a lessee of

real property remains in possession thereof after the expiration of the 
hiring, and the lessor accepts rent from him, the parties are presumed 
to have renewed the hiring on the same terms and for the same time, not 
exceeding one year. 

Cal. 1945. 
Meno v. Haeffel, 1 N. W. Rep. 81; Dobbins v. Lusch, 5 N. W. Rep. 205. 
§ 1119. Presumed unless noticed. A hiring of real property,

for a term not specified by the parties, is deemed to be renewed, as stated 
in the last section, at the end of the term implied by law, unless one of 
the parties gives notice to the other of his intention to terminate the same, 
at least as long before the expiration thereof as the term of the hiring i� 
self, not exceeding one month. 

Cal. 1946. 
Martin v. Knapp, 10 N. W. Rep. 721. 
§ 1120. Rent-when payable. When there is no contract or

usage to the contrary, the rent of agricultural and wild land is payable 
yearly at the end of each year. Rents of lodgings are payable monthly 
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at the end of each month. Other rents are payable quarterly at the end 
of each quarter, from the time the hiring takes effect. The rent for a 
hiring shorter than the periods herein specified is payable at the termi
nation of the hiring. 

Cal. 1947. 
§ 1121. :Must inform landlord-to stranger. Every tenant

who receives notice of any proceeding to recover the real property oc
cupied by him, or the possession thereof, must immediately inform his 
landlord of the same, and also deliver to the landlord the notice, if in 
writing, and is responsible to the landlord for all damages which he niay 
sustain by reason of any omission to inform him of the notice, or to de
liver it to him, if in writing. 

2. The attornment of a tenant to a stranger is void, unless it is made
with the consent of the landlord, or in consequence of a judgment of a 
court of competent jurisdiction. 

Cal. 1948, 1949. 
Parker v. Manson, 11 N. W. Rep. 865. 
§ 1122. Part of room includes all. One who hires part of a

room for a dwelling is entitled to the whole of the room, notwithstanding 
any agreement to the contrary; and if a landlord lets a room as a,dwell
ing for more than one family, the person to whom he first lets any part of 
it is entitled to the possession of the whole room for the term agreed upon, 
and every tenant in the building, under the same landlord, is relieved 
from all obligation to pay rent to him while such double letting of any 
room continues. 

Cal. 1950. 

CHAPI'ER III. 

IDRING OF PERSONAL PROPERTY. 

§ 1123. Letter's obligations. One who lets personal property
must deliver it to the hirer, secure his quiet enjoyment thereof against 
all lawful claimants, put it into a condition fit for the purpose for which 
he lets it, and repair all deteriorations thereof not occasioned by the fault 
of the hirer, and not the natural result of its use. 

Cal. 1955. 
§ 1124. Ordinary expenses. A hirer of personal property must

bear all such expenses concerning it as might naturally be foreeeen to 
attend it during its use by him. All other expenses must be borne by 
the letter. 

Cal. 1956. 
§ 1125. Extraordinary expenses. If a letter fails to fulfill his

obligations, as prescribed by section eleven hundred and twenty-three, 
the hirer, after giving him notice to do so, if such notice can conven-
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iently be given, may expend any reasonable amount necessary to make
good the letter's default, and may recover such amount from him.

Cal. 1957. 

§ 1 126 . .  Return of thing hired. At the expiration of the term
for which personal property is hired, the hirer must return it to the let
ter at the place contemplated by the parties at the time of hiring; or, if
no particular place was so ccmtemplated by them, at the place which it
was at that time.

Cal. 1958 .St. P. & S. C. R. Co. v. M. & St. L. Ry. Co. 2 N. W. Rep. 700.
§ 1 127. Charter-party. The contract by :which a ship is let is

termed a charter�party. By it the owner may either let the capacity or
burden of the ship, continuing the employment of the owner's master,
crew, and equipments, or may surrender the entire ship to the charterer,
who then provides them himself. The master or part owner may be a
charterer.

Cal. 1959. 

-TITLE VI. 

SERVICE.

C.HAPI'ER I. Service with employment.
II. Particular employment. 

III. Service without employment.

CHAPTER I.
SERVICE WITH EMPLOYMENT. 

ARTICLE I. Definition of employment. 
II. Obligations of the employer.

III. Obligations of the employe. 
IV. Tennination of employment.

ARTICLE I.-DEFINITION OF EMPLOYMENT.
§ 1128. De:ft.nition. The contract of employment is a contract by

which one, who is called the employer, engages another, who is called
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the employe,  to do something for the benefit of the employer, or of a 
third person. 

Cal. 1965. 
Bast v. Byrne, 8 N. W. Rep. 494 ; Thomas v. Hatch, 10 N. w. Rep. 393 ; 

Barry v. Schmidt, 15 N. W. Rep. 24. 

ARTICLE ll.-OBLIGATIONS OF THE EMPLOYER. 

§ 1 129. Indemnity to employe. An employer must indemnify
his employe, except as prescribed in the next section, for all that he 
necessarily expends or loses in direct consequence of the discharge of his 
duties as such, or of his obedience to the directions of the employer, 
even though unlawful, unless the employe, at the time of obeying such 
directions , believed them to be unlawful. 

Cal. 1969. 
§ 1130.  Co-employee. An employer is not bound to indemnify

his employe for losses suffered by the latter in consequence of the ordi
nary risks of the business in which he is employed, nor in consequence 
of the negligence of another person employed by the same employer in 
the same general business , unless he has neglected to use ordinary care 
in the selection of the culpable employe. 

Cal. 1970. 
Steller v. C. & N. W. R. Co. I N. W. Rep. 112 ;  Quincy Mining Co. v. Kitts, 3 

N. W. Rep. 240 ; Braun v. C . , R. I. & P. Ry. Co. 6 N. W. Rep. 5 ;  Pyne v.  C. ,  B.  
& Q. Ry. Co.  Id. 281 ; Brown v. W. & St. P. Ry. Co. Id. 484 ; Berg v. C . ,  M .  & 
St. P. Ry. Co. 7 N. W. Rep. 847 ; McKean v. B. , C. R. & N. Ry. Co. Id. 505 ; 
Farley v. C . ,  R. I. & P. Ry. Co. 9 :N. W.  Rep. 230 ; M. C. Ry. Co. v. Gilbert, 
Id . 243 ; Smith v. Potter, Id. 273 ; Clark v. St. P. & S. C. Ry. Co. Id. 581 ; Kel
ley v. C . ,  M. & St. P. Ry. Co. Id . 816 ; Jeffrey v. K. & D. M. Ry. Co. Id. 884 ; 
Gumz v. C. ,  M. & St. P. Ry. Co. 10 :N. W. Rep. 1 1 ;  Naylor v. C. & N. W. Ry. 
Co. 11 N. W. Rep. 24 ; Howland v .  M., L .  S. & W. Ry. Co. Id. 52� ; Ferguson 
v. Central Iowa Ry. Co. 12 N. W. Rep. 293 ; Smith v. B. ,  C. R. & :N. Ry. Co.
Id. 763 ; Herbert v. N. P. Ry. Co. 13 N. W. Rep. 349 ; Marion v. C . ,  R. I. & P.
Ry. Co. Id . 415 ;  Greenwald v. M., H. & 0. Ry. Co. Id. 513 ;  Samuelson v. Cleve
land Iron Mining Co. Id. 499 ; Henry v. L. S. & .M. S. Ry. Co. Id . 832 ; Houser
v. C. , R. I .  & P. Ry. Co. 14 :N. W. Rep. 778 ; Ryan v. Hagaley, 15 N. W. Rep.
72 ; Parkhurst v. Johnson, Id. 107 ; Buckley v. Gould & Curry Silver Mining
Co. 14 Fed. Rep. 83a, and note, 840 ; Grand Trunk Ry. Co. v. Cummings, I Sup. 
Ct. Rep. 493. See sec. 979, and cases there cited. 

§ 1131 . Employer's negligence. An employer must in all cases
indemnify his employe for losses caused by the fonner's want of ordinary 
care. 

Cal. 1971 . . 
Thompson v. Drymala, 1 N. W. Rep. 255 ; Thompson .v. Hermann, 3 N. 

W. Rep. 579 ; Day v.  C .  S. & D. Ry. Co. 4 N. W. Rep. 203 ; Braun v.  C . ,  R.
I . & P. Ry. Co. 6 N. W. Rep. 5 ;  Herbert v.  N. P.  Ry. Co. 13 N. W. Rep. 349 ;
:Marion v. C., R. I. & P. Ry. Co. Id. 415 ; Batterson v. C. & G. T. Ry. Co. Id.
508 ; McGinnis v. C. S. Bridge Co. Id. 819 ; O'Neil v. St. Louis, I. M. & S. 
Ry. Co. 9 Fed. Rep. 337, and note, 841.
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ARTICLE ffi,-OBLIGATIONS OF THE EMPLOYE, 

§ 1132. Gratuitous employe. One who, without oonsideration,
undertakes to do a service for another is not bound to perform the same; 
but if he actually enters upon its performance he must use at least slight 
care and •diligence therein. 

Cal . 1975. 
§ 1133.  Same. One who, by his own special request, induces an

other to intrust him with the performance of a service, must perform 
the same fully. In other cases , one who undertakes a gratuitous serv
ice may relinquish it at any time. 

Cal. 1976. 
§ 1134. Same-power of attorney. A gratuitous employe,

who accepts a written power of attorney , must act under it 80 long as it 
remains in force, or until he gives notice to his employer that he will 
not do so. 

Cal. 1977. 
§ 1135.  Duties of employe for reward. One who, for a good

consideration, agrees to serve another, must perform the service, and 
must use ordinary care and diligence therein, 80 long as he is thus em
ployed. 

Cal . 1978. 
Nelichka v. Esterly, 12 N. W. Rep. 457; Diefenback v. Stark, 14 N. W. 

Rep. 621 ; Koplitz v. Powell , Id . 831; O'Hara v. Wells, 15 N. W. Rep. 722. 
§ 1136. Same for his own benefit. One who is employed at

his own request to do that which is more for his own advantage than for 
that of his employer, must use great care and diligence therein to pro
tect the interest of the latter. 

Cal . 1979. 
§ 1137.  Personal service contract limited. A contract to

render personal service, other than a contract of apprenticespip, as pro
vided in the title on master and servant, cannot be enforced against the 
employe beyond the term of two years from the commencement of serv
ice under it, but if the employe voluntarily continues his service un
der it beyond that time, the contract may be referred to as affording a 
presumptive measure of the compensation. 

Cal. 1980.  
§ 1138.  Must obey employer. An employe must substantially

comply with all the directions of his employer concerning the service on 
which he is engaged, even though contrary to the provisions of this title, 
except where such obedience is impossible or unlawful, or would im
pose new and unreasonable burdens upon the employe, or in case of an 
emergency , which , according to the best information which the employe 
can with reasonable diligence obtain, the employer did not contemplate, 
in which he cannot, with reasonable diligence, be consulted, and in which 
non-compliance is judged by the employe, in good faith, and in the ex
ercise of reasonable discretion, to be absolutely necessary for the protec-
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tion of the employer's int.erests. In all such cases the employe must
conform as nearly to the directions of his employer as may be reason
ably practicable, and most for the interest of the latter.

Cal, 1981. 
§ 1139. Must conform to usage. An employe must perform

his service in conformity to the usage of the place of performance, unless
otherwise directed by his employer, or unless it ,is impracticable, or man
ifestly injurious to his employer to do so.

Cal. 1982.
§ 1140. Reasonable Bklll, unless. An employe is bound to ex

ercise a reasonable degree of skill, unless his employer has notice before
employing him of his want of skill. 

Cal. 1983. Norris v. Cargill. 15 N. W. �p. 148; O'Hara v. Wells, Id. 722.
§ 1141. Such skill as he possesses. An employe is ·a1ways

bound to use such skill as he possesses, so far as the same is required, for
the service specified. 

Cal. 1 984. Norris v. Cargill, 15 N. W. Rep. 148 ; O'Hara v. Wens, Id. 722.
§ 1142. What belongs to employer. Everything which an

employe acquires by virtue of his employment, except the compensation,
if any, which is due to him from his employer, belongs to the latter,
whether acquired lawfully or unlawfully, or during or after the expira
tion of the term of his employment. 

Cal. 1985. Meeker v. Winthrop Iron Co. 17 Fed. Rep. 49, and note, 53.
§ 1 143. Duty to account. An em�loye must, on demand, ren

der to his employer just accounts of all his transactions in the course of
his service, as often as may be reasonable, and must, without demand,
give prompt notice to his employer of everything which he receives for
his account.

Cal. 1986.
§ 1144. Not to deliver without demand. An employe, who

receives anything on account of his employer in any capacity other than
that of a mere servant, is not bound to deliver it to him until demanded,
and is not at liberty to send it to him from a distance without demand,
in any mode involving greater risk than its retention by the employe him-
self. 

Cal. 1987.
§ 1145. Preference to employer. An employe, who has any

business to transact on his own account, similar to that intrusted to him
by his employer, must always give the latter the preference. If in
trusted with similar affairs by different employers, he must give them
preference according to their relative urgency, or, other things being
equal, according to the order in which they were committed to him.

Cal. 1988.
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§ 1 146. Substitute directly responsible. - An employe, who
is expressly authorized to employ a substitute, is liable to his principal
only for want of ordinary care in his selection. The substitute is di
rectly responsible to the principal.

Cal. 1989.
§ 1 147 . Responsibility for negligence. An employe, who is

guilty of a culpable degree of negligence, is liable to his employer for
the damage thereby caused to the latter ; and the employer is liable to
him, if the service is not gratuitous, for the value of such services only
as are properly rendered.

Cal . 1990.
§ 1 148. Surviving employe. When service is to be rendered

by two or more persons jointly, and one of them dies, the survivor must
act alone, if the service to be rendered is such as he can rightly perform
without the aid of the deceased person, but not otherwise.

Cal . 1991.
§ 1149 . Confidential relations-trusts. The obligations pe

culiar to confidential employments are defined in the title on trusts.
Cal. 1992.

ARTICLE IV .-TERMINATION OF EMPLOYMENT. 

§ 1 150 . Death and incapacity of employer-other events.
Every employment, in which the power of the employe is not coupled
with an interest in its subject, is terminated by notice to him of:

1. The death of the employer ; or, 
2 .  His legal incapacity to contract.
Every employment is terminated : 
1 . By  the expiration of  its appointed term;
2. By the extinction of its imbject ; 
3. By the death of the employe ; or, 
4.  By his legal incapacity to act as such.
Cal . 1996.
§ 1151 .  Continuance in certain cases. An ernploye, unless

the term of hi.-, service has expired, or unless he has a right to discon
tinue it at any time, without notice, must continue his service after
notice of the death or incapacity of his employer, so far as is neces
sary to protect from serious injury the interests of the employer's suc
ce:<sor in interest, until a reasonable time after notice of the facts has been
communicated to such successor. The successor must compensate the
employe for such service, according to the terms of the contract of em
ployment. 

Cal. 1998.
§ 1 1.52 .  Termination at will. An employment having no spec

ified term may be terminated at the will of either party, on notice to the
other, except where otherwise provided by this title.

Cal. 1999.
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§ 1153. For fault by employe. An employment, even for a
specified term, may be terminated at any time by the employer, in case
of any willful breach of duty by the employe in the course of his em
ployment, or in case of his habitual neglect of his duty, or continued
incapacity to perform it. 

Cal. 2000. McCormick v. Demary, 7 N. W. Rep. 283.
§ 1154. Same by employer. An employment, even for a speci

fied term, may be terminated by the employe at any time, in case of any
willful or permanent breach of the obligations of his employer to him as
an employe.

Cal. 2001.
§ 1155. Compensation when dismissed. An employe, dis

missed by his employer for good cause, is not entitled to any compensa
tion for services rendered since the last day upon which a payment
became due to him under the contract. 

Cal. 2002. Nelichka v. Esterly, 12 N. W. Rep. 457.
§ 1156. Service quit for cause. An employe who quits the

service of his employer for good cause, is entitled to such proportion of
the compensation which would become due in case of full performance,
as the services which he has already rendered bear to the services which
he was to render . as full performance. 

Cal. 2003. Nason v. Moore, 12 N. W. Rep. 162 ; Alberts v. Stearns, 15 N. W. Rep.
505. 

CHAPTER II.
PARTICULAR EMPLOYMENTS. 

ARTICLE I. Master and servant.
II. Agents. 

III. Factors. 
IV. Ship-masters. 
V. Mates and seamen.

VI. Ship's managers.
ARTICLE !.-MASTER AND SERVANT,

§ 1157. Servant deftned. A servant is one who is employed to
render personal service to his employer, otherwise than in the pursuit of
an independent calling, and who in such service remains entirely under
the control and direction of the latter, who is called his master.

Cal. 2009. 
v.9-69
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§ i 158 .  Presumed term-wages. A servant is presumed to
have been hired for such length of time as the parties adopt for the esti
mation of wages. A hiring at a yearly rate is presumed to be for one 
year; a hiring at a daily rate for one day ; a hiring by piecework, for 
no specified term. 

Cal. 2010. 

§ 1159 .  :Month presumed. In the absence of an agreement or
custom as to the rate or value of wages, the term of service, or the time 
of payment, a servant is presumed to be hired by the month, at a 
monthly rate of reasonable wages, to be paid when the service is per
formed . 

Cal . 2011. 

§ 1 160. Renewal presumed. Where, after the expiration of an
agreement respecting the wages and the term of service, the parties con
tinue the relation of master and servant, they are presumed to have re
newed the agreement for the same wages and term of service. 

Cal. 2012. 

§ 1 161 . Time of domestic service. The entire time of a do
mestic servant belongs to the master; and the time of other servants to 
such an extent as is usual in the business in which they serve, not ex
ceeding in any case ten hours in the day. 

Cal. 2013. 

§ 1 162. Servant must account. A servant must deliver to his
master, as soon as with reasonable diligence he can find him, everything 
that he receives for his account, without demand; but he is not bound, 
without orders from his master, to send anything to hinl through another 
person . 

Cal .  2014. 

§ 1 163 .  Causes for discharge. A master may discharge any serv
ant, other than an apprentice, whether engaged for a term or not: 

1 .  If he is guilty of misconduct in the course of his service, or of 
gross immorality , though unconnected with the same; or, 

2. If, being employed about the person of the master, or in a con
fidential position , the master discovers that he has been guilty of mis
conduct before or after the commencement of his service, of such a na
ture that, if the master had known or contemplated it, he would not 
have so employed him. 

Cal. 2015. 
ARTICLE II.-AGENTS. 

§ 1164 . Authority. An agent must not exceed the limits of his
actual authority, as defined by the title on agency. 

Cal . 2019. 
Moynahan v. Hannaford, 8 N. W. Rep. 944 ; Thomas v. Joslyn, 15 N. W. 

Rep. 675 ; N. Y., etc., Steam-ship Co. v. Harbison, 16 Fed. Rep. 681, and nott>, 
694. 
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§ 1 165. Must inform principal. An agent must use ordinary
,diligence to keep his principal informed of his acts in the course of the 
agency. 

Cal. 2020. 
§ 1166. Collecting agent. An agent employed to collect a nego

· tiable instrument must collect it promptly , and take all measures nec
essary to charge the parties thereto, in case of its dishonor, and if it is
·a bill of exchange, must present it for acceptance with reasonable dili
gence.

Cal. 2021. 

§ 1167. Subagent's responsibility. A mere agent of an agent 
:is not responsible as such to the principal of the latter. 

Cal. 2022 . 
. Agency in general. See secs. 1837-1383. 

ARTICLE m.-FACTORS. 

§ 1168. Factor defined. The factor is an agent who, in the pur
suit of an independent calling, is employed by another to sell property 
for him, and is vested by the latter with the possession or control of the 
property, or authorized to receive payment therefor from the purchaser. 

Cal. 2026. 
Potvin v. Curran, 14 N. W. Rep. 400; Barry v. Schmidt, 15 N. W. Rep. 24. 
§ 1169. Must obey principal. A factor must obey the instruc-

·tions of his principal to the same extent as any other employe not
withstanding any advances he may have made to his principal upon the
:property consigned to him, except that if the principal forbids him to
sell at the market price, he may nevertheless sell for his reimbursement,
after giving to his principal reasonable notice of his intention to do so,
·and of the time and place of sale, and proceeding in all respects as a
pledgee.

Cal. 2027. 
Fordyce v Pepper, 16 Fed. Rep. 516, and note, 520. 

§ 1170. May give usual credit. A factor may sell property
consigned to him on such credit as is usual, but, having once agreed 
with the purchaser upon the terms of credit, may not extend it. 

Cal. 2028. 
§ 1171. Liability under guaranty commfssinn. A factor

who charges his principal with a guaranty commission upon a sale, 
thereby assumes absolutely to pay the price when it falls due, as if it 
were a debt of his own, and not as a mere guarantor for the purchaser; 
but he does not thereby assume any additional responsibility for the 
safety of his remittance of the proceeds. 

Cal. 2029. 
§ 1172. Relieved only by consent. A factor who receives

_property for sale under a general agreement or usage to guaranty the 
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sales, or the remittance of the proceeds, cannot relieve himself from � 
sponsibility therefor without the consent of his principal. 

Cal. 2030. 
ARTICLE IV.-SHIP-MASTERS. 

§ 1173.  Appointed at pleasure of owner. The master of a
ship is appointed by the owner, and holds during his pleasure. The 
word "ship," as used in this Code, shall be construed to mean any boat, 
vessel, or structure fitted for navigation. 

Cal. 2034. 
§ 1174. Must be on board, when. The master of a ship is

bound to be always on board when entering or leaving port. The word 
"port, " as used in this Code, shall be construed to mean any place on a 
navigable river or lake where a vessel lands to receive or put off freight 
or passengers, or for any other purpose, and when a vessel has made a 
landing it is said to be in port. 

Cal . 2035. 
§ 1175.  Pilotage. Before lea,'ing a port the master of a ship

must take a pilot on board, and the navigation of the vessel devolves on 
him. 

Cal. 2036. 
§ 1176 .  Power of master over seamen. The master of a ship

mav enforce the obedience of the mate and crew to his lawful commands 
by ·confinement and other reasonable corporal punishment., not prohib
it.eel by law, being responsible for the abuse of his power. 

Cal . 2037. 
Thompson v. Hermann, 3 N. W. Rep . 579. 
§ 1 177 . Over passengers. The master of a ship may confine any 

person on board, during a voyage, for ,villful disobedience to his lawful 
commands. 

Cal . 2038. 
§ 1 178. Private stores taken. If, during a voyage, the ship's

supplies fail, the master, with the advice of the officers, may compel per
sons who have private supplies on board to surrender them for the com
mon want, on payment of their value, or giving security therefor. 

Cal. 2039. 
§ 1179. May abandon ship, when. The master of a ship must

not abandon it during the voyage, without the advice of the other officers. 
Cal. 2040 . 
§ 1180 . Must take treasure. The master of a ship, upon aban

doning it, must carry with him, so far as it is in his power, the money 
and the most valuable of the goods on board, under penalty of being per
sonally responsible . If the articles thus taken are lost, from causes be
yond his control, he is exonerated from liability . 

Cal. 2041.



PARTIClJLAR EMPLOYMENTS. 981 

§ 1181.  Not trade on own account. The master of a ship, who
-engages for a common profit on the cargo, must not trade on his own
account, and if he does he must account to his employer for all profits
thus made by him.

Cal. 2042.
§ 1182. Care and diligence. The master of a ship must use

great care and diligence in the performance of his duties, and is respon
sible for all damage occasioned by his negligence, however slight.

Cal. 2043.
§ 1183. Authority of master. The authority and liability of

the master of a ship, as an agent for the owners of the ship and cargo, are
regulated by the title on agency.

Cal. 2044.
ARTICLE V.-MATES AND SEAMEN. 

§ 1184. Mate defined. The mate of a ship is the officer next in
command to the master.

Cal. 2048.
§ 1185. Seamen. All persons employed in the navigation of a 

ship, or upon a voyage, other than the master and mate, are to .be deemed
seamen, within the provisions of this Code.

Cal. 2049.
§ 1186. Master engages and discharges. The mate and sea

men of a ship are engaged by the master, and may be discharged by him
at any period of the voyage for willful and persistent disobedience or
gross disqualification, but cannot otherwise 'be discharged before the
termination of the voyage.

Cal. 2050.
§ 1187. Unseaworthy vessel. A mate or seaman is not bound

to go on a voyage in a ship that is not seaworthy ; and if there is reason
able doubt of its seaworthiness, he may refuse to proceed until a proper
.survey has been had.

Cal. 2051.
§ 1188. Wages and lien not lost. A seaman cannot, by rea

son of any agreement, be deprived of his lien upon the ship, or of any
remedy for the recovery of his wages to which he would otherwise have
been entitled. Any stipulation by which he consents to abandon his
right to wages in case of the loss of a ship, or to abandon any right he
may have or obtain in the nature of salvage, is void.

Cal. 2052.
§ 1189. Law ftxes rights, unless. No special agreement en

tered into by a seaman can impair any of his rights, or add to any of
his obligations, as defined by law, unless he fully understands the effect
-0f the agreement, and receives a fair compensation therefor.

Cal. 2053.
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§ 1 190 . Wages depend on freightage� Except as hereinafter
provided, the wages of seamen are due when and so far only as freight
age is earned, unless the loss of freightage is owing to the fault of the 
owner or master. 

Cal. 2054. 

§ 1191 .  When wages begin. The right of a mate or seaman to
wages and provisions begins either from the time he begins work , or from 
the time specified in the agreement for his beginning work, or from his 
presence on board, whichever first happens . 

Cal. 2055. 

§ 1 192. Voyage broken up. Where a voyage is broken up be
fore departure of the ship, the seamen must be paid for the time they 
have served , and may retain for their indemnity such advances as they 
have received. 

Cal. 2056. 

§ 1193 .  Wrongful discharge-full wages. When a mate or
seaman is wrongfully discharged , or is driven to leave the ship by the 
cruelty of the master on the voyage , it is then ended with respect to 
him, and he  may thereupon recuver his full wages. 

Cal. 2057.
§ 1 194 . Wages not lost by wreck. In case of loss or wreck

of the ship a seaman is entitled to his wages up to the time of the loss or 
wreck, whether freightage has been earned or not, if he exerts himself to 
the utmost to save the ship, cargo, and stores . 

Cal. 2058. 
§ 1195 .  Certificate. A certificate from the master or chief sur

viving officer of a ship , to the effect that a seaman exerted himself to the 
utmost to save the ship, cargo, and stores, is presumptive evidence of 
the fact. 

Cal. 2u59. 

§ 1196 .  Disabled in duty. ·wbere a mate or seaman is prevented
from rendering service by illness or injury, incurred without his fault, 
in the discharge of his duty on the voyage, or by being wrongfully dis
charged , or by a capture of the ship, he is entitled to wages not\\ith
standing. 

Cal. 2060. 
§ 1 1 97 .  Expense of sickness. If a mate or seam.an becomes

sick or disabled during the voyage without his fault, the expense of 
furnishing him with suitable medical advice , medicine , attendance, and 
other prmision for his want<s, must be borne by the ship till the close of 
the voyage. 

Cal. 2061. 
§ 1 198 . Death during voyage. If a mate or sen.man dies dur

ing the voyage, his personal representatives are entitled to his wages to .  
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the time of his death, if he would have been entitled to them had he 
lived to the end of the voyage. 

Cal. 2062. 
§ 1199. Theft, etc., forfeits wages. Desertion of the ship with-

out cause, or a justifiable discharge by the master during the voyage for 
misconduct, or a theft of any part of the carge or appurtenances of the 
ship, or a willful injury thereto, or to the ship, forfeits all wages due for 
the voyage to a mate or seaman thus in fault. 

Cal. 2068. 
§ 1200. Cannot ship goods. A mate or seaman may not, under

any pretext, ship goods on his own account, without permission from 
the master. 

Cal. 2064. 
§ 1201. Embezzlement or iDJury. If any part of the cargo or

appurtenances of a ship is embezzled or injured by the mate or a sea
man, the offender, or, if it is not known which is the offender, all those 
of whom negligence or fault may be presumed, must make good the loss. 

§ 1202. Further regulations. The shipment of officers and sea
men, and their rights and duties, are further regulated by law. 

Cal. 2066, 
ARTICLE VI,-SHIPS' MANAGERS, 

§ 1203. :Manager. The general agent for the owners, in respect
to the care of a ship and freight,. is called the manager; if he is a part 
owner, he is also called the managing owner. 

Cal. 2070. 
§ 1204. Duties. Unless otherwise directed, it is the duty of the

manager of a ship to provide for the complete seaworthiness of the ship; 
to take care of it in port; to see that it is provided with necessary pa
pers, with a proper master, mate, and crew, and supplies of provisions 
and stores. 

Cal. 2071. 
§ 1205. ::Managing owner� A managing owner is presumed to

have no right to compensation for his own services. 
Cal. 2072; 

CHAPTER III. 

SERVICE WITHOUT EMPLOYMENT. 

§ 1206. Voluntary interference. One who officiously, and
without the consent of the real or apparent owner of a thing, takes it 
into his possession for the purpose of rendering a service about it, must 
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complete such service, and use ordinary care, diligence, and reasonable 
skill about the same. He is not entitled to any compensation for his 
service or expenses, except that he may deduct actual and necessary ex
penses incurred by him about such service, from any profits which his 
service has caused the thing to acquire for its owner, and must account, 
to the owntr for the residue. 

Cal. 2078. 
§ 1207. Salvage. Any person, other than the master, mate, or a

seaman thereof, who rescues a ship, her appurtenances, or cargo from 
danger, is entitled to a reasonable compensation therefor, to be paid out 
of the property saved. He has a lien for such claim, which is regulated 
by the title on liens. 

Cal. 2079. 
The Sandringham, 10 Fed. Rep. 556, and note, 584; The Leipsic, Id. 585, 

and note, 591; The De Smet, Id. 483, and note, 491; The Hyderabad, 11 Fed. 
Rep. 749, and note, 758. 

TITLE VII. 

CARRIAGE. 

0JuP.rER I. 
II. 

III. 
IV. 
v. 

Carriage in general. 
Carriage of persons. 
Carriage of property. 
Carriage of messages. 
Common carriers. 

CHAPTER I. 

CARRIAGE IN GENERAL. 

§ 1208. Contract for-kinds. The contract of carriage is a con
tract for the conveyance of property, persons, or mes.sages from one 
place to another. 

Cal. 2085. 
§ 1209. Inland or marine. Carriage is either:
1. Inland; or,
2. Marine.
Cal. 2086.
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§ 1210. Classes defined. Carriers upon the ocean, upon arms
of the sea, upon the great lakes, or such other navigable waters or rivers 
as are within the admiralty jurisdiction of the United States, are marine 
carriers. All others are inland carriers. 

Cal. 2087. 
§ 1211. Carriers by sea. Rights and duties peculiar to carriers

by sea are defined by acts of congress. 
Cal. 2088. 
§ 1212. Gratuitous carriers. Carriers without reward are sub

ject to the same rules as employes without reward, except so far as is 
otherwise provided by this title. 

Cal. 2089. 
§ 1213. Same-must complete. A carrier without reward, who

has begun to perform his undertaking, must complete it in like manner 
as if he had received a reward, unless he restores the person or thing 
carried to as favorable a position as before he commenced the carriage. 

Cal. 2090. 

CHAPTER II. 

CARRIAGE OF PERSONS. 

.ARTICLE I. 
II. 

Gratuitous carriage . 
Carriage for reward. 

ARTICLE 1.--GRATUITOU� CARRIAGE OF PERSONS. 

§ 1214. Ordinary care. A carrier of persons without reward
must use ordinary care and diligence for their safe carriage. 

Cal. 2096. 
Waterbury v. New York C. & H. R. Co. 17 Fed. Rep. 671, end note, 674. 

ARTICLE ll.-CARRIAGE FOR REWARD. 

§ 1215. Utmost care-skill. A carrier of persons for reward
must use the utmost care and diligence for their safe carriage, must pro-· 
vide everything necessary for that purpose, and must exercise to that 
end a reasonable degree of skill. 

Cal. 2100. 
See sec. 979. 
Bonce v. Dubuque Street Ry. Co. 5 N. W. Rep. 177; Keep v. Indianapolis 

& St. L. R. Co. 17 Fed. Rep. 625, and note, 629; Farlow v.Kelley, 2 Sup. Ct. 
Rep. 555. 

§ 1216. Vehicles safe and :fit. A carrier of persons for reward
is bound to provide vehicles safe and fit for the purposes to which they 
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are put, and is not excused for default in this respect by any degree of 
care. 

Cal. 2101. 
§ 1217. Not overload. A carrier of persons for reward must not

overcrowd or overload his vehicle. 
Cal. 2102. 
The Laura :M. Starin, 11 Fed. Rep. 177, and note, 178. 
§ 1218. Treatment of passengers. A carrier of persons for

reward must give to pa.«sengers all such accommodations as are usual 
and reasonable, must treat them with civility, and give them a reason
able degree of attention. 

Cal. 2103. 
Gray v. Cincinnati S. R. Co. 11 Fed. Rep. 683, and note, 687; Hall v. Mem

phis & C. U. Co. 15 Fed. Rep. 57, and note, 74; Civil Rights Act, 10 Fed. Rep. 
(note,) 793; 3 Sup. Ct, Rep. 18. 

§ 1219. Speed and delays. A carrier of persons for reward
must travel at a reasonable rate of speed, and without any unreasonable 
delay, or deviation from his proper route. 

Cal. 2104. 

CHAPTER III. 

CARRIAGE OF PROPERTY. 

ARTICLE I. General definitions. 
II. Obligations of the carrier.

III. Bill of lading.
IV. Freightage.

V. General average.

ARTICLE !.-GENERAL DEFINITIONS. 

§ 1220. Freight-consignor. Property carried is called freight;
the reward, if any, to be paid for its carriage is called freightage; the 
person who delivers the freight to the carrier is called the consignor; and 
the person to whom it is to be delivered is called the consignee. 

Cal. 2110. 

ARTICLE II.-OBLIGATIONS OF THE CARRIER. 

§ 1221. Degrees of care. A carrier of property for reward must
use at least ordinary care and diligence in the performance of all his du
ties. A carrier without reward must use at least slight care and dili
gence. 

Cal. 2114. 
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§ 1222. :Must obey directions. A carrier must comply with
the directions of the consignor or consignee, to the same extent that an 
employe is bound to comply with those of his employer. 

Cal. 2115. 
§ 1223. When conflicting. When the directions of a consignor

and consignee are conflicting, the carrier must comply with those of the 
consignor in respect to all matters except the delivery of the freight, as 
to which he must comply with the directions of the consignee, unless the 
consignor has specially forbidden the carrier to receive orders from the 
consignee inconsistent with his own. 

Cal. 2116. 
§ 1224. Storage-deviation. A marine carrier must not stow

freight upon deck during the voyage, except where it is usual to do so, 
nor make any improper deviation from or delay in the voyage, nor do 
any other unnecessary act which would avoid an insurance in the usual 
form upon the freight. 

Cal. 2117. 
§ 1225. :Manner of delivery. A carrier of property must de

liver it to the consignee, at the place to which it is addressed, in the man
ner usual at that place. 

Cal. 2118. 
Sedgwick v. Cottingham, 6 N. W. Rep. 738. 
§ 1226. Place of delivery. If there is no usage to the contrary

at the place of delivery, freight must be delivered as follows: 
1. If carried upon a railway owned and managed by the carrier, it

may be delivered at the station nearest the place to which it is addressed; 
2. If carried by sea from a foreign country, it may be delivered at

the wharf where the ship moors, within a reasonable distance from the 
place of address; or, if there is no wharf, on board a lighter along-side 
the ship; or, 

3. In other cases, it must be delivered to the consignee or his agent,
personally, if either can, with reasonable diligence, can be found. 

Cal. 2119. 
*§§ 1228a-1228c.
§ 1227. Notice to consignee. If, for any reason, a carrier does

not deliver freight to the consignee or his agent personally, he must gh·e 
notice to the consignee of its arrival, and keep the same in safety, upon 
his responsibility as a warehouseman, until the consignee has had a 
reasonable time to remove it. If the place of residence or business of 
the consignee be unknown to the carrier, he may give the notice by let
ter dropped in the nearest post-office. 

Cal. 2120. 
§ 1228. May terminate liability. If a consignee does not ac

cept and remove freight within a reasonable time after the carrier has 
fulfilled his obligation to deliver, or duly offered to fulfill the same, the 
carrier may exonerate himself from further liability by placing the freight 
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in a suitable warehouse, on storage, on account of the consignee , and 
giving notice thereof to him. 

Cal. 2121. 

•§ 1228a. When sale of unclaimed property may be made. When
�vtir any trunk, carpet-bag, valise, bundle, package, or article of property 
transported or coming into the possession of [any] railroad or express com
pany, or any other common carrier, in the course of his or its business as 
common carrier, shall remain unclaimed and the legal charges thereon un
paid during the space of six months after its arrival at the point to which 
it shall have been directed, and the owner or person to whom the same is 
consigned cannot be found upon diligent inquiry, or, being found and noti
fied of the arrival of such article, shall refuse or neglect to receive the 
same and pay the legal charges thereon for the space of three months, it 
-shall be lawful for such common carrier to sell such article at public auction, 
after giving the owner or consignee fifteen days' notice of time and place of 
sale, through the post-office and by advertising in a newspaper published in 
the county where such sale is made, and out of the proceeds of such sale to 
pay all legal charges on such a1ticles, and the [amountJ over, if any, shall be 
paid to the owner or consignee upon demand. (Sess. Laws 1879, c. 51, § I . )  

•§ 1228b. Sale of perishable property. Perishable property which has
been transported to destination , and the owner or consignee notified of its 
arrival, or, being notified, refuses or neglects to receive the same, and pay 
the legal charges thereon ; or if upon diligent inquiry the consignee cannot 
be found, such carrier may, in the exercise of a reasonable dtscretion, sell the 
same at public or private sale without advertising, and the proceeds, after 
deducting the freight and charges and expenses of sale, shall be paid to the 
owner or consignee upon demand. (Id. § 2.)  

•§ 122&. To apply to hotel-keepers. The provisions of this act shall
-apply to hotel-keepers and warehousemen. (Id. § 3.) 

ARTICLE m.-BILL OF LADING. 

§ 1229. Definition. A bill of lading is an instrument in writing,
.signed by a carrier or his agent, describing the freight so as to identify 
it, stating the name of the consignor, the terms of the contract for car
riage, and agreeing or directing that the freight be delivered to the order 
or assigns of a specified person at a specified place. 

Cal. 2126. 

§ 1230. Bill of lading negotiable. All the title to the freight
which the first holder of a bill of lading had when he received it, · passes 
to every subsequent indorsee thereof in good faith and for value, in the 
ordinary course of business, with like effect and in like manner as in the 
case of a bill of exchange. 

Cal . 2127 . 
Maybee v. Tregent, 11 N. W. Uep. 287 ; Walker v. Detroit, G. H. & M. 

Ry. Co. 13 N. W. Rep. 812. 

§ 1231 . By delivery. When a bill of lading is made to bearer,
or in equivalent terms, a simple transfer thereof by delivery conveys the 
same title as an indorsement. 

Cal. 2128. 
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§ 1232. Eft'ects of bill on carrier. A bill of lading does not alter
the rights or obligation of the carrier, as defined in this chapter, unless 
it is plainly inconsistent therewith. 

Cal. 2129. 
Walker v. Detroit, G. H. & M. Ry Co. 13 N. W. Rep. 812. 

§ 1233 . Sets of bills to consignor. A carrier must subscribe
and deliver to the consignor, on demand, any reMonable number of bills 
of lading, of the same tenor, expressing truly the original contract for 
carriage ; and if he refuses to do so, the consignor may take the freight 
from him, and recover · from him besides all damages thereby occasioned. 

Cal. 2130 . 

. § 1234. Delivery according to bill. A carrier is exonerated 
from liability for freight by delivery thereof, in good faith , to any 
holder of a bill of lading therefor, properly indorsed, or made in favor of 
the bearer. 

Cal. 2131. 

§ 1235 . Surrender of bill on delivery. When a carrier has
given a bill of lading, or other instrument substantially equivalent thereto , 
he may require its surrender, or a reasonable indemnity against claims 
thereon, before delivering the freight. 

Cal. 2132. 
ARTICLE JV. -FREIGHT.AGE, 

§ 1236 . Freightage-when due. A carrier may require his
freightage to be paid upon his receiving the freight; but if he does not 
demand it then, he cannot until he is ready to deliver the freight to the 
consignee. 

Cal. 2136. 
§ 1237 . Consignor presumed liable. The consignor of freight

is presumed to be liable for the freightage , but if the contract between 
him and the carrier provides that the consignee shall pay it, and the car
rier allows the consignee to take the freight, he cannot afterwar<ls recover 
the freight.age from the consignor. 

Cal. 2137. 

§ 1238. Consignee-when liable. The consignee of freight is
liable for the freight.age, if he accepts the freight with notice of the in
tention of the consignor that he should pay it. 

Cal. 2138. 

§ 1239. Natural increase. No freightage can be charged upon
the natural increase of freight. 

Cal. 2139. 

§ 1240 . Apportionment by contract. If · freightage is appor
tioned by a bill of lading, or other contract made between a consignor 
and carrier, the carrier is entitled to payment, according to the appo1r 
tionment, for so much as he delivers. 

Cal. 2140. 
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§ 1241 . By acceptance of part. If a part of the freight is ac
cepted by a consignee, without a specific objection that the rest is not 
delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 

Cal . 2141 . 

§ 1242.  According to distance. If a consignee voluntarily re
ceives freight at a place short of the one appointed for delivery , the car
rier is entitled to a just proportion of the freightage, according to dis
tance. If the carrier, being ready and "illing, offers to complete the 
transit, he is entitled to the full freightage. If he does not thus offer 
completion, and the consignee receives the freight only from necessity, 
the carrier is not entitled to any freightage. 

Cal. 2142. 

§ 1243 . Extra carriage. If freight is carried further, or more
expeditiously; than was agreed upon by the parties , the carrier is not 
entitled to additional compensation, and cannot refuse to deliver it, on 
the demand of the consignee, at the place and time of its arrival. 

Cal. 2143. 

§ 1244 . Lien. A carrier has a lien for freightage, which is regu
lated by the title on liens. 

Cal . 2144. 
Liens. Secs. 1697-1721. Sale of property. •�§ 1228a-1228c. 

ARTICLE V,--GENERAL AVERAGE. 

§ 1 245.  Jettison and general average. A carrier by water
may, when in case of extreme peril it is necessary for the safety of the 
ship or cargo , throw overboard, or otherwise sacrifice , any or all of the 
cargo or appurtenances of the ship. Throwing property overboard for 
such purpose is called jettison, and the loss incurred thereby is called a 
general average loss. 

Cal. 2148. 

§ 1 246 . Order of. A jettison must begin with the most bulky
and least valuable articles, so far as possible. 

Cal . 2149. 

§ 1 247 . Who may order. A jettison can be made only by au
thority of the mia,.5ter of a ship , except in case of his disability , or of an 
overruling necessity, when it may be made by any other person. 

Cal. 2150. 

§ 1248.  Loss proportioned. The loss incurred by a jettison,
when lawfully made, must be borne in due proportion by all that part of 
the ship,  appurtenances, freightage, and cargo for the benefit of which 
the sacrifice is made, as well as by the owner of the thing sacrificed. 

Cal. 2151. 

§ 1249 . Ratio of adjustment. The proportions in which a gen
eral average loss is to borne , must be ascertained by an adjustment in 
which the owner of each separate interest is to be charged with such pro-
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portion of the value of  the thing lost, as the value of  his part of the 
property affected bears to the value of the whole. But an adjustment 
made at the end of the voyage, if valid there, is valid everywhere. 

Cal. 2152. 
§ 1250. Values determined. In estimating values for the pur

pose of a general average, the ship and appurtenances must be valued 
as at the end of the voyage,-the freightage at one-half the amount due on 
delivery, and the cargo as at the time and place of its discharge ; add
ing, in each case, the amount made good by contribution. 

Cal. 2153. 
§ 1251. Deck stowage. The owner of things stowed on deck, in

case of their jettison, is entitled to the benefit of a general average con
tribution only in case it is usual to stow such things on deck upon such 
a voyage. 

Cal. 2154. 
§ 1252. Other application. The rules herein stated concerning

jettison are equally applicable to every other voluntary sacrifice of prop
erty on a ship, or expense necessarily incurred for the preservation of 
the ship and cargo from extraordinary perils. 

Cal. 2155. 

CHAPTER IV. 

CARRIAGE OF MESSAGES. 

§ 1253 . Carrier delivers messages. A carrier of messages for
reward must deliver them at the place to which they are addressed, or 
to the persons for whom they are intended. 

Cal. 2161. 
Becker v. W. Union Tel . Co. 7 N. W. Rep. 868. 
§ 1254. :Must use care. A carrier of messages for reward must

use great care and diligence in the transmission and delivery of mes
sages. A carrier by telegraph must use the utmost diligence therein. 

Cal. 2162. 
Becker v. Western Union Tel. Co. 7 N. W. Rep. 868 ;  White v. Western 

.Union Tel. Co. 14 Fed. Rep. 710, and note, 718. 
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CHAPI'ER V. 

COMMON CARRLERB. 

ARTICLE I. Common carriers iQ general. 
II. Common carriers of persons.

III. Common carriers of property.
IV. Oommon carriers of messages.

ARTICLE 1 .-CO:MMON CARRIERS Ui GENERAL. 

§ 1255. De:flnition. Every one who offers to the public t.o carry 
persons, property, or messages, is a common carrier of whatever he thus 
offers to carry. 

Cal. 2168. 
Mann v. White River Log & Booming Co. 8 N. W. Rep. 550. 
1 256. Must accept all. A cotnmon carrier must, if able t.o do so, 

accept and carry whatever is offered to him, at a reasonable time and 
place, of a kind that he undertakes or is accustomed to carry. 

Cal. 2169. 
Sefl sec. 475. 
Waldron v. C. & N. W. Ry. Co. 1 Dak. 851 ; Hays v. Pennsylvania Co. 12 

Fed. Rep. 309, and note, 314 ; Denver & N. O. R. Co. v. Atchison, T. & S. 
F. R. Co. 15 Fed.  Hep. 650, and note, 667. 

§ 1 257. Repealed. (Sess. Laws 1879, c. 46, § 30.)

§ 1258. Government preferred. A common carrier must al
ways 1:,rive a preference in time, and may give a preference in price, to 
the United States and to this territory. 

Cal. 2171. 
§ 1 259. Starting. A common carrier must start at such time and

place as he announces to the public, unless detained by accident or the 
elements , or iu or<ler to connect with carriers on other lines of travel. 

Cal. 2172. 
§ 1 260. Compensation. A common carrier is entitled to a rea

sonable compensation and no more, which he may require t.o be pairl in 
ach-ance. If payment thereof is refused, he may refuse to carry. 

Cal. 2173. 
lloffbauer v. D. & N. W. Ry. Co. 3 N. W. Rep. 121. State may regulate 

fares and freights. Ruggles v. Illinois, 2 Sup. Ct. Rep. 832. 
§ 1 261. Obligations, how limited. The obligations of a com

mon carrier cannot be limited by general notice on his part, but may be 
limited by special contract. 

Cal. 2174. 
McCune v. B. , C. R. & N. Ry. Co. 3 N. W. Rep. 615;  Black v. Goodrich 

Transp. Co. 13 N. W. Rep. 244. 
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§ 1262. Void agreements. A common carrier cannot be exon
erated by any agreement, made in anticipation thereof, from liability for 
the gross negligence, fraud, or willful wrong of himself or his servants. 

Cal. 2175. 
McCune v. B., C. R. & N. Ry. Co. 3 N. W. Rep. 615 ; Black v. Goodrich 

Transp. Co. 13 N. W. Rep. 244. 

§ 1263 . Construction of contract. A passenger, consignor, or
consignee, by accepting a ticket, bill of lading, or written contract for 
carriage, with a knowledge of its terms, assents to the rate of hire, the 
time, place, and manner of delivery therein stated. But his assent to 
any other modification of the carrier's rights or obligations contained in 
sucli instrument can only be manifested by his signature to the same. 

Cal. 2176. 

ARTICLE II.-COMMON CARRIERS OF PERSONS.  

§ 1264. Must carry baggage. A common carrier of persons,
unless his vehicle is fitted for the reception of passengers exclusively, 
must receive and carry a reasonable amount of luggage for each passen 
ger, without any charge except for an excess of weight over one hundred 
pounds to a passenger. 

Cal. 2180. 
See secs. 1215-1219. 
Haines v. C., St. P., M. & O. Ry. Co. 12 N. W. Rep. 447. 

§ 1265. Definition. Luggage may consist of any articles intended
for the use of a passenger while traveling, or for his personal equipment. 

Cal. 2181. 

§ 1266. Liability for luggage. The liability of a carrier for
luggage received by him with a passenger, is the same as that of a com
mon carrier of property. 

Cal. 2182. 
Waldron v. C. & N. W. Ry. Co. I Dak. 351 ; Strouss v. Wabash, St. L. & 

P. R. Co. 17 Fed. Rep. 209. 

§ 1267. Carriage and delivery of same. A common carrier
must deliver every passenger's luggage, whether within the prescribed 
weight or not, immediately upon the arrival of the passenger at his 
destination; and, unless the vehicle would be overcrowded or overloaded 
thereby, must carry it on the same vehicle by which he carries the pas
senger to whom it belongs; except that where luggage is transported by 
rail it must be checked and carried in a regular baggage car ; and when
ever passengers neglect or refuse to have their luggage so checked and 
transported, it is carried at their risk. 

Cal. 2183. 
Sale of property. *§§ 1228a-1228c; Waldron v. C. & N. W. Ry. Co. 1 Dak. 

351. 

§ 1268. Must provide vehicles. A common carrier of persons
must provide a sufficient number of vehicles to accommodate all the 

v.9-63
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passengers who can be reasonably expected to require carriage at any one 
time. 

Cal. 2184. 
bee. 1218, and cases cited. 

§ 1 269.  Seats for passengers. A common carrier of persons
must pro,·ide every passenger with a seat. He must not overload his 
vehicle by receiving and carrying more passengers than its rated capacity 
allows. 

Cal . 2185. 
Sec. 1218, and cases cited. 

§ 12i0.  Business rules. A common carrier of persons may make
rules for the conduct of his business, and may require passengers to con
form to them, if they are lawful, public, uniform in their application, 
and reasonable. 

Cal. 2186 . 
Post v. C. & N. W. Ry. Co. 15 N. W. Rep. 225 ; L. S. & M. S. R. Co. v. 

Pierce, 11 N. W. Rep. 157 ; Yorton v. M.,  L. s. & W. R. Co. Id. 482. 

§ 127 1 .  Fare-when payable. A common carrier may demand
the fare of passengers either at starting or at any subsequent time. 

Cal . 2187. 
Post v. C: & N. W. Ry. Co. 15 N. W. Rep, 225 ; Curl v. C., R. I. & P. Ry. 

Co. 16 N. W. Rep. 69. 

§ 1272.  Ejection of passengers. A passenger who refuses to
_ pay his fare , or to conform to any lawful regulation of the carrier, may 

be ejetlted from the vehicle by the carrier. But this must be done with 
as little violence as possible, and at any usual stopping-place, or near 
some dwelling-house. 

Cal. 2188. 
See sec. 485. 
Brown v. C. , R. I. & P. Ry. Co. 1 N. W. Rep. 487 ;  Hoffbauer v. D. & N. 

W. Ry. Co. 3 N. W. Rep. 121 ; Gregory v. B. & M. Ry. Co. 4 N. W. Rep. 1025 ;
B .  & M. Ry. Co. v. Rose, 8 N. W. Rep. 433 ; L .  S . & M.  S.  R. Co. v.  Pierce,
11 N. W. Rep. 157 ; Yorton v. M.,  L. S. & W. R. Co. Id. 482 ; Marion v. C. ,
U. I. & P. Ry. Co. 1 3  N .  W. Rep. 415 ;  Post v .  C .  & N .  W .  Ry. Co .  1 5  N .  W. 
Rep. 225 ; Curl v. C., R. I. & P. Ry. Co. 16 N. W. Rep. 69 ; Hall v. Memphis
& C. R. Co. 15 Fed. Rep. 57, and note, 69.

§ 1 273 .  No fare due. After having ejected a passenger a car
rier has no right to require the payment of any part of his fare. 

Cal . 2190. 

§ 1 274 .  Lien on luggage. A common carrier has a lien upon
the luggage of a passenger for the payment of such fare as he is entitled 
to from him. This lien is regulat.ed by the title on liens. 

Cal . 2 191. 
See Sess . Laws 1879, c. 51. 

ARTICLE m.--COMMON CARRIERS 011' PROPERTY. 

§ 1275.  Liability of inland carrier. Unless the consignor ac
companies the freight and retains exclusive control thereof, an in1and 
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common carrier of property is liable from the time that he accepts until 
he relieves himself from liability pursuant to sections one thousand one 
hundred and three to one thousand one hundred and seven, for the loss 
or injury thereof from any cause whatever, except: 

1. An inherent defect, vice, or weakness, or a spontaneous action of
the property itself; 

2. The act of a public enemy of the United States, or of this terri-
tory; 

3. The act of the law; or, 
4. Any irresistible superhuman cause.
Cal. 2194. 
White v. Goodrich Transp. Co. I N. W. Rep. 75 ; M., H. & 0. Ry. Co. v. Kirk

wood, 7 N. W. Rep. 209. 

§ 1276. When not exempt. A common carrier is liable, even
in the cases excepted by the last section, if his ordinary negligence ex
poses the property to the cause of the loss. 

Cal. 2195. 
Kirst v. M. , L. S. & W. Ry. Co. I N. W. Rep. 89. 

§ 1277. Liability for delay. A common carrier is liable for
delay only when it is caused by his want of ordinary care and diligence. 

Cal. 2196. 
U. S. Exp. Co. v. Root, 10 N. W. Rep. 351 ; Milne v. Douglass, 17 Fed. Rep. 

482. 

§ 1278. :Marine carrier. A marine carrier is liable in like man
ner as an inland carrier, except for loss or injury caused by the perils of 
the sea or fire. 

Cal. 2197. 

§ 1279. Rev. St. United States, page 831. The liability of a
-common carrier by sea is further regulated by acts of congress. 

Cal. 2198. 

§ 1280. Perils of sea. Perils of the sea are from:
1. Storms and waves;
2. Rocks, shoals, and rapids ;
3. Other obstacles, though of human origin;
4. Changes of climate;
5. The confinement necessary at sea;
6. Animals peculiar to the sea ; and,
7. All other dangers peculiar to the sea.
Cal. 2199.

§ 1281. Valuables to be declared. A common carrier of gold,
silver, pla.tina, or precious stones, or of imitations thereof, in a manu
factured or unmanufactured state, of time-pieces of any description, of 
negotiable paper or other valuable writings, of pictures, glass or china 
ware, is not liable for more than fifty dollars, upon the loss or injury of 
.any one package of such articles, unless he bas notice, upon his receipt 
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thereof, by mark upon the package or otherwise, of the nature of th& 
freight. 

Cal. 2177, 2200. 

§ 1282. Beyond usual route. If a common carrier accepts
freight for a place beyond his usual route, he must, unless he stipulates 
otherwise, deliver it at the end of his route in that qirection to some 
other competent carrier, carrying to the place of address, or connected 
with those who thus carry, and his liability ceases upon making such 
delivery. 

Cal . 2201. 
D. & B. C. Ry. Co. v. McKenzie, 5 N. W. Rep. 1031 ; Leo v. St. P., M. &

M. Ry. Co. 15 N. W. Rep. 872.

§ 1283 . Proof of loBS. If freight , addressed to a place beyond
the usual route of the common carrier who first received it, is lost or in
jured, he must, within a reasonable time after demand, give satisfactory 
proof to the consignor that the loss or injury did not occur while it was 
in his charge, or he will be himself liable therefor. 

Cal. 2202.

§ 1284. Other services. In respect to any service rendered by a
common carrier about freight other than its carriage and delivery, his 
rights and obligations are defined by the titles on deposit and service. 

Cal. 2203. 

ARTICLE IV .-COMMON CARRIERS OF MESSAGES, 

§ 1285 . Order of meBBages. A carrier of messages by telegraph
must, if it is practicable , transmit every such message immediately upon 
its receipt. But if this is not practicable, and several messages accumu
late upon his hands, he must transmit them in the following order : 

1 .  Messages from public agents of the United States, or of this terri
tory, on public business. 

2. Messages intended in good faith for immediate publication in
newspapers, and not for any secret use. 

3 .  Messages giving information relating to the sickness or death of 
any person. 

4. Other messages in the order in which they were received.
Cal. 2207.

§ 1286. In other cases. A common carrier of messages, other
wise than by telegraph, must transmit messages in the order in which 
he receives them, except messages from agents of the United States or of 
this territory, on public business, to which he must always give prior
ity. But he may fix upon certain times for the simultaneous transmis
sion of messages previously received. 

Cal. 2208. 

§ 1287 . Damages. Every person whose message is refused or
p>stponed, contrary to the provisions of this chapter, is entitled to re-
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cover from the carrier his actual damages, and fifty dollars [in] addition 
thereto. 

Cal. 2209. 
White v. Western Union Tel. Co. 14 Fed. Rep. 710, and note, 718. 

TITLE VIII. 

TRUST. 

•CHAPTER I. Trusts in general.
II. Trusts for the benefit of third persons.

CHAPTER I.

TRUSTS IN GENERAL. 

ARTICLE I. Nature and creation of a trust. 
II. Obligations of trustees.

III. Obligations of third persons.

ARTICLE I.-NATURE AND CREATION OF A TRUST, 

'§ 1288. Trusts classed. A trust is either: 
1. Voluntary; or,
2. Involuntary.
Cal. 2215.
§ 1289. Voluntary. A voluntary trust is an obligation arising

,out of a personal confidence reposed in and voluntarily accepted by one 
.for the benefit of another. 

Cal. 2216. 
Iron Cliffs Co. v. Beecher, 15 N. W. Rep. 558. 
§ 1290. Involuntary. An involuntary trust is one which is cre

·ated by operation of law.
Cal. 2217. 
§ 1291. Trustor and trustee. The person whose confidence

-creates a trust is called the trustor; the person in whom the confidence is
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reposed is called the trustee; and the person for whose benefit the trust 
is created is called the beneficiary . 

Cal. 2218. 
Paton v. Langley, 15 N. W. Rep. 587. 
§ 1 292.  What constitutes trustee. Every one who voluntarily

assumes a relation of personal confidence with another is deemed a trus
tee , within the meaning of this chapter, not only as to the person who re
poses such confidence, but also as to all persons of whose affairs he thus 
acquires information which was given .to such person in the like confi
dence, or over whose affairs he, by such confidence, obtains any con
trol. 

Cal. 2219. 
Paton v. Langley, 15 N. W. Rep. 537 . 

§ 1 293 . Purposes of trust. A trust may be created for any
purpose for which a contract may lawfully be made, except as otherwise 
prescribed by the titles on uses and trusts, and on transfers. 

Cal. 2220. 

§ 1294. Creation as to trustor. Subject to the provisions of
section two hundred and seventy-nine , a voluntary trust is created, as to 
the trustor and beneficiary, by any words or acts of the trustor, indi
cating with reasonable certainty : 

1 .  An intention on the part of the tmstor to create a trust; and, 
2 .  The subject, purpose, and beneficiary of the trust. 
Cal. 2221. 
Cook v. Black, 7 N. W. Rep. 121. 

§ 1 295 . As to trustee. Subject to the provisions of section two
hundrc-d and seventy-nine , a voluntary trust is created, as to the trustee, 
by any words or acts of his, indicating with reasonable certainty : 

1 .  His acceptance of the trust, or his acknowledgment, made upon 
sufficient consideration, of its existence ; and, 

2 .  The subject, purpose, and beneficiary of the trust. 
Cal. 2222. 

§ 1 296.  Trustee by his own wrong. One who wrongfully de
tains a thing is an involuntary trustee thereof for the benefit of the 
owner. 

Cal. 2228. 

§ 1297 . By negligence. One who gains a thing by fraud, acci
dent, mistake, undue influence, the violation of a trust, or other wrong
ful act, is, unless be has some other and better right thereto, an in.vol
untary trustee of the thing gained, for the benefit of the person who 
would otherwise have had it. 

Cal. 2224. 

ARTICLE II.-OBLIGATIONS OF TRUSTEE'>, 

§ 1298. Good faith. In all matters connected with his trust a
trustee is bound to act in the highest good faith towards his beneficiary, 
and may not obtain any advantage therein over the latter by the slight-
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est misrepresentation, concealment, threat, or adverse pressure of any 
kind.  

Cal. 2228. 
Harper v. Kissick, 3 N. W. Rep. 449 ; Romig v. West Point Butter & 

Cheese Ass' n, 11 N. W. Rep. 884. 

§ 1 299. Not for his proflt. A trustee may not use or deal with
the trust property for his own profit, or for any other purpose uncon
nected with the trust in any manner. 

Cal . 2229. 
Meeker v. Winthrop Iron Co. 17 Fed. Rep. 49, and note, 53. 

§ 1300. Transactions forbidden. Neither a trustee nor any of
his agents may take part in any transaction concerning the trust, in 
which he , or any one for whom he acts as agent, has an interest, pres
ent or contingent, adverse to that of his beneficiary, except as follows : 

1 .  When the beneficiary , having capacity to contract, with a full 
knowledge of the motives of the trustee, and of all other facts concerning 
the transaction which might affect his own decision , and without the use 
of any influence on the part of the trustee, permits him to do so; 

· 2 .  When the beneficiary , not having power to contract, the district
court, upon the like information of the facts) grants the like permis
sion; or , 

3 .  When some of the beneficiaries having capacity to contract, and 
some not having it, the former grant permission for themselves, and the 
district court for the latter, in the manner above prescribed. 

Cal. 2230. 
Romig v. West Point Butter & Cheese Ass'n, 11 N. W. Rep. 884. 

§ 1301 .  Influence. A trustee may not use the influence which
his position gives him to obtain any advantage from his beneficiary . 

Cal. 2231 .  

§ 1302 . Adverse trust. No trustee, so long as he remains in
the trust, may undertake another trust adverse in its nature to the in
terest of his beneficiary in the subject of the trust, without the consent 
of the latter. 

Cal . 2232. 

§ 1303. Adverse interest. If a trustee acquires any interest, or
becomes charged with any duty, adverse to the interest of his beneficiary 
in the subject of the trust, he must immediately inform the latter thereof, 
and may be at once removed. 

Cal. 2233. 
§ 1304 . Violation a fraud. Every violation of the provisions of

the preceding sections of this article is a fraud against the beneficiary 
of a trust. 

Cal-. 2234. 

§ 1305 . Presumption against trustee. All transactions be
tween a trustee and his beneficiary , during the existence of the trust, or 
whi)e the influence acquired by the trustee remains , by which he ob-
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tains any advantage from his beneficiary, are presumed to be entered 
into by the latter without sufficient consideration and under undue in
fluence. 

Cal. 2235. 
§ 1306. :Mingling property. A trustee who willfully and un

necessarily mingles the trust property with his own, so as to constitute 
himself in appearance its absolute owner, is liable for its safety in all 
events.  

Cal. 2236. 
§ 1 307. Liability. A trustee who uses or disposes of the trust

property , contrary to section one thousand two hundred and ninety-nine, 
may, at, the option of the beneficiary,  be required to account for all prof
its so made , or to pay the value of its use, and, if he has disposed 
thereof, to replace it, with its fruits, or to account for its proceeds, with 
intem,t. 

Cal. 2237. 
Rath v. Vanderlyn , 7 N. W. Rep. 196. 
§ 1308. Same-good faith. A trustee who uses or disposes of 

the trust property in any manner not authorized by the trust, but in 
good faith, and with intent to serve the interest of the beneficiary, is 
liable only to make good whatever is lost to the beneficiary by his error. 

Cal. 2238. 
§ 1309. Co-trustees. A trustee is responsible for the wrongful

acts of a co-trustee, to which he consented, or which by his negligence 
he enabled the latter to cotp,mit, but for no others. 

Cal. 2239. 

ARTICLE m.--OBLIGATIONS OF THIRD PERSONS. 

§ 1310. Wheninvoluntarytrustees. Every one to whom prop
erty is transferred, in violation of a trust, holds the same as an involun
tary trustee under such trust, unless he purchased it in good faith and 
for a valuable consideration. 

Cal. 2248. 
§ 131 1 .  Third persons, when not bound. One who actually

and in good faith transfers any money or other property to a trustee, as 
such, is not bound to see to the application thereof; and his rights can 
in no way be prejudiced by a misapplication thereof by the trustee. 
Other persons must, at their peril, see to the proper application of money 
or other property paid or delivered by them. 

Cal. 2244. 
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CHAPTER II. 

TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 

ARTICLE I. 

II. 

III. 

IV. 

V. 

VI. 

Nature and creation of the trust. 
Obligations of trustees. 
Powers of trustees. 
Rights of trustees. 
Termination of the trust. 
Succession or appointment of new trustees. 

ARTICLE I.-NATURE AND CREATION OF THE TRUST. 

1001 

§ 1312. Express trusts only. The provisions of this chapter
apply only to express trusts created for the benefit of another than the 
trustor, and in which the title to the trust property is vested in the trustee; 
not including, however, those of executors, administrators, and guard
ians, as such. 

Cal. 2250 . 
§ 1313. Mutual consent. The mutual consent of a trustor and

trustee creates a trust, of which the beneficiary may take advantage at 
any time prior to its rescission. 

Cal. 2251. 
§ 1314. Appointed by court. When a trustee is appointed by

a court or public officer as such, such court or officer is the trustor, 
within the meaning of the last section. 

Cal .  2252. 
§ 1315.  Declaration. The nature, extent, and object of a trust

are expressed in the declaration of trust. 
Cal. 2253. 
§ 1316. Same by trustor. All declarations of a trustor to 01s

trustees, in relation to the trust, before its acceptance by the trustees, or 
any of them, are to be deemed part of the declaration of the trust, except 
that when a declaration of trust is made in writing all previous declara
tions by the same trustor are merged therein. 

Cal. 2254. 

ARTICLE II.-OBLIGATIONS OF TRUSTEES. 

§ 1317. Must obey declaration. A trustee must fulfill the
purpose of the trust, as declared at its creation, and must follow all the 
directions of the trustor given at that time, except as modified by the 
�nsent of all parties interested, in the same manner, and to the same 
extent, as an employe. 

Cal. 2258 . 
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§ 1318.  Degree of care. A trustee , whether he receives any
compensation or not, must use at least ordinary care and diligence in th& 
execution of his trust. 

Cal. 2259. 
§ 1 319 .  Appointment of successor. If a trustee procures or

assents to his discharge from his office , before his trust is fully executed, 
he must use at least ordinary care and diligence to secure the appoint
ment of a trustworthy successor before accepting his own final discharge . 

CaL 2260. 

§ 1320. Investment by' trustee. A trustee must invest money
received by pim under the trust, as fast as he collects a sufficient 
amount, in such manner as to afford reasonable security and interest for 
the same. 

Cal . 2261. 

§ 1321 . Omitted investment-penalty. If a trustee omits to
invest the trust moneys according to the last section he must pay simpie 
interest thereon if such omission is negligent merely, and compound 
interest if it is willful . 

Cal. 2262. 

§ 1322.  Purchased claims. A trustee cannot enforce any claim
against the trust property which he purchases after or in cpntemplation 
of his appointment as trustee ; but he may be allowed by any competent 
court to charge to the trust property what he has in good faith paid for 

. the claim , upon discharging the same. 
Cal. 2263. 

ARTICLE m.-POWERS OF TRUSTEES. 

§ 1323.  Trustee, general agent. A trustee is a general agent
for the trust property . His authority is such as is conferred upon him 
by the declaration of trust, and by this chapter, and none other. His 
acts, within the scope of his authority , bind the trust property to the
same extent as the acts of an agent bind his principal. 

Cal. 2267. 
§ 1324. All must act. ·where there are several co-trustees , all

must unite in any act to bind the trust property, unless the declaration 
of trust otherwise provides. 

Cal. 2268. 

Rumney v. Coville, 15 N. W. Rep. 56. 
§ 132,5 .  Discretionary powers. A discretionary power conferred

upon a trustee is presumed not to be left to his arbitrary discretion, 
but may be controlled by the district court if not reasonably exercised , 
unless an absolute discretion is clearly conferred by the declaration of 
trust. 

Cal. 2269. 
ARTICLE IV. -RIGHTS OF TRUSTEES. 

§ 1326. Indemniftcation. A trustee is entitled to the repayment, .
out of the trust property, of all expenses actually and properly incurred 
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by him in the performance of his trust. He is entitled to the repay
ment of even up.lawful expenditures, if they were productive of actual 
benefit to the estate. 

Cal. 2273. 
§ 1327. Compensation. When a declaration ·of trust is silent

upon the subject of compensation the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his compen
sation, he is entitled to the amount thus specified, and no more. If it 
directs that he shall be allowed a compensation, but does not specify the 
rate or amount, he is entitled to such compensation as may be reason
able under the circumstahces. 

Cal. 2274. 
§ 1328. Not included. An involuntary trustee, who becomes

such through his own fault, has none of the rights mentioned in this 
article. 

Cal. 2275. 
ARTICLE V.--TERHINATION OF THE TRUST. 

§ 1329. By fn]fl])m�nt. A trust is extinguished by the entire
fulfillment of its object, or by such object becoming ppossible or un-
lawful. 

Cal. 2279. 
§ 1330. Irrevocable. A trust cannot be revoked by the trustor,

after its acceptance, actual or presumed, by the trustee and .beneficia
ries, except by the consent of all the beneficiaries, unless the declaration 
of trust reserves a power of revocation to the trustor, and in that case 
the power must be strictly pursued. 

Cal. 2280. 
Richmond v. Johnson, 10 N. W. Rep. 596. 

§ 1331. Vacated. , The office of a trustee is vacated:
1. By his death; or,
2. By his discharge.
Cal. 2281.
§ 1332. Discharge of trustee. A trustee can be discharged from

his trust only as follows: 
1. By the extinction of the trust;
2. By the completion of his duties under the trust;
3. By such means as may be prescribed by the declaration of trust;
4. By the consent of the beneficiary, if he has capacity to contract;
5. By the judgment of a competent tribunal, in a direct proceeding

for that purpose, that he is of unsound mind; or, 
6. By the district court.
Cal. 2282.
§ 1333. Removal by court. The district court may remove

any trustee who has violated or is unfit to execute the trust. 
Cal. 2283. 
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ARTICLE VI.-SUCCESSION OR APPOINTMENT OF J',"EW TRUSTEES • 
§ 1334. When by court. The district court may appoint a trus-

tee whenever there is a vacancy and the declaration of trust does not 
provide a practicable method of appointment. 

Cal. 2287. 
§ 1335. Survives to co-trustees. On the death, renunciation,

or discharge of one of several co-trustees, the trust survives to the others. 
Cal. 2288. 
§ 1336. Court powers. When a trust exists without any ap

pointed trustee, or where all the trustees renounce, die, or are discharged, 
the district court of the county, or judicial subdivision, where the trust 
property or some portion thereof is situated must appoint another trus
tee, and direct the execution of the trust. The court may, in its dis
-0retion, appoint the original number, or any less number, of trustees. 

Cal. 2289. 

TITLE IX. 

AGENCY. 

CHAPTER I. Agency in general.
II. Particular agencies.

CHAPTER I. 

AGENCY IN GENERAL. 

ARTICLE I. Definition of agency. 
II. . Authority of agents.

III. Mutual obligations of principals and third persons.
IV. Obligations of agents to third persons.

V. Delegation of agency.
VI. Termination of agency.

ARTICLE I.-DEFINITION OF AGENCY.
§ 1337. Agency deftned. An agent is one who represents an

-other called the principal, in dealings with third persons. Such repre
sentation is called agency. 

Cal. 2295. 
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§ 1338. Quallilcations. Any person, having capacity to contract,
may appoint an agent; and any person may be an agent. 

Cal. 2296. 
Minors disqualified. Sec. 15. Idiots disqualified. Sec. 22. Wambole v.

Foote, (Dak.) 2 N. W. Rep. 239. 
§ 1339. Special and general. An agent for a particular act or

transaction is called a special agent. All others are general agents. 
Cal. 2297. 
Scales v. Paine, 14 N. W. Rep. 522.
§ 1340. Olassifted. An agency is either actual or ostensible.
Cal. 2298. 
§ 1341. Actual agency. An agency is actual when the agent is

really employed by the principal. 
Cal. 2299. 
§ 1342. Ostensible. An agency is ostensible when the principal

intentionally, or by want of ordinary care, causes a third person to be
lieve another to be his agent who is not really employed by him. 

Cal. 2800. 
Greene v. Hinkley, 3 N. W. Rep. 688.

ARTICLE n.-AUTHORITY OF AGENTS. 

§ 1343. What powers. An agent may be authorized to do any
acts which his principal might do, except those to which the latter is 
bound to give his personal attention. 

Cal. 2304. 
§ 1344. Any lawful act. Every act which, according to this

Code, may be done by or to any person, may be done by or to the agent 
of such person for that purpose, unless a contrary intention clearly ap- ' 
pears. 

Cal. 2305. 
§ 1345. Not to defraud principal. An agent can never have

authority, either actual or ostensible, to do an act which is, and is 
known or suspected by the person with whom he deals to be, a fraud 
upon the principal. 

Cal. 2306. 
Campbell v. Campbell, 15 N. W. Rep.188.

' § 1346. How authorized. An agency may be created, and an 
authority may be conferred, by a precedent authorization or a subse
quent ratification. 

Cal. 2307. 
Tookey v. Comstock, 8 N. W. Rep. 564; Warder v. Pattee, 10 N. W. Rep.

881; Scott v. Methodist Church, 15 N. W. Rep. 891. 
§ 1347. No consideration. A consideration is not necessary to

make an authority, whether precedent or subsequent, binding upon the 
principal. 

Cal. 2308. 
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§ 1348. Form of authority. An oral authorization is sufficient 
for any purpose, except that an authority to enter into a contract re
quired by law to be in writing can only be given by an instrument in
writing. 

Cal. 2309. 
Bettis v. Bristol, 8 N. W. Rep. 808.
§ 1349. Form of ratlilcation. A ratification can be made only

in the manner that would have been necessary to confer an original au
thority for the act ratified, or, where an oral authorization would suffice, 
by accepting or retaining the benefit of the act, with notice thereof. 

Cal. 2310. 
§ 1350. Part includes whole. Ratification of part of an indi

visible transaction is a ratification of the whole. 
Cal. 2311. 

§ 1351. When void. A ratification is not valid unless, at the
time of ratifying the act done, the principal has power to confer author
ity for such an act. 

Cal. 2312. 

§ 1352. Retroactive, limited. No [un]authomed act can be 
made valid, retroactively, to the prejudice of third persons, without their 
consent. 

Cal. 2313. 

§ 1353. Rescission of ratlilcation. A ratification may be re
scinded when made without such consent as is required in a contract, or 
with an imperfect knowledge of the material facts of the transaction rat
ified, but not otherwise. 

Cal. 2314. 

§ 1354. Authority. An agent has such authority as the princi
pal, actually or ostensibly, confers upon him. 

Cal. 2315. 
Clevengerv. MutualLifeins. Co. 3 N. W. Rep. 313; Ganov. C. & N. W. Ry.

Co. 5 N. W. Rep. 46; Critchett v. American Ins. Co. Id. 543; Graham v.
Taggart, 6 N. W. Rep. 852; Draper v. Rice, 7 N. W. Rep. 524; Tingley v.
Parshall, 9 N. W. Rep. 571; Matthews v. Sowle, 11 N. W. Rep. 857; Mc
Kindly v. Dunham, 13 N. W. Rep. 485; Kamarowski v. Krumdick, Id. 881; 
Janney v. Boyd, 15 N. W. Rep. 308. 

§ 1355. Actual. Actual authority is such as a principal intention
ally confers upon the agent, or intentionally or by want of ordinary care 
allows the agent to believe himself to possess. 

Cal. 2316. 
Knox v. Lycoming Fire Ins. Co. 7 N. W. Rep. 776.

§ 1356. Ostensible. Ostensible authority is such as a principal
intentionally, or by want of ordinary care, causes or allows a third per
son to believe the agent to possess. 

Cal. 2317. 
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§ 1357. Legal construction. Every agent has actually such au
thority as is defined by this title, unless specially deprived thereof by 
his principal, and has even then such authority ostensibly, except as to 
persons who have actual or constructive notice of the restriction upon his 
authority. 

Cal. 2818. 

§ 1358. Necessary authority. An agent has authority:
1. To do everything necessary or proper and usual in the ordinary

course of business for effecting the purpose of his agency; and, 
2. To make a representation respecting any matter of fact not in

cluding the terms of his authority, but upon which his right to use his 
authority depends, and the truth of which cannot be determined by the 
use of reasonable diligence on the part of the person to whom the rep
resentation is made. 

Cal. 2319. 
Gimbel v. Salomon, 6 N. W. Rep. 582. New York Iron Mine v. Citizens' 

Bank, Id. 823. 

§ 1359. llrlay disobey. An agent has power to disobey instruc
tions in dealing with the subject of the agency in cases where it is clearly 
for the interest of his principal that he should do so, and there is not 
time to communicate with the principal. 

Cal. 2320. 
Robinson Machine Works v. Vorse, 2 N. W. Rep. 1108. 

§ 1360. Construction. When an authority is given partly in gen
eral and partly in specific terms, the general authority gives no higher 
powers than those specifically mentioned. 

Cal. 2321. 

§ 1361. Exceptions to general power. An authority expressed
in general terms, however broad, does not authorize s.n agent: 

1. To act in his own name, unless it iH the usual course of business
to do so; 

2. To define the scope of his agency; or,
3. To do any act which a trustee is forbidden to do by article two of

chapter one of the last article. 
Cal. 2322. 
Moynahan v. Hannaford; 3 N. W. Rep. 944; Janney v. Boyd, 15 N. W. 

Rep. 308. 

§ 1362. Implied authority. An authority to sell personal prop
erty includes authority to warrant the title of the principal, and the qual
ity and quantity of the property. 

'Cal. 2323. 

§ 1363. Same as to realty. An authority to sell and convey
real property includes authority tQ give the usual covenants of warranty. 

Cal. 2324. 



1008 CIVIL OODB. 

§ 1364. Receive price. A general agent to sell, who is intrusted
by the principal with the possession of the things sold, has authority to 
receive the price. 

Cal. 2325. 
§ 1365. Limited. A special agent to sell has authority to receive

the price on delivery of the things sold, but not aftenvards. 
Cal. 2826. 
Draper v. Rice, 7 N. W. Rep. 524.

ARTICLE m.-MUTUAL OBLIGATIONS OF PRINCIPALS AND THmD PERSONS • 

.§ 1366. Principal aff'ected by agent. An agent represents his 
principal for all purposes within the scope of his actual or ostensible 
authority, and all the rights and liabilities which would accrue to the 
agent from transactions within such limit, if they had been entered into 
on his own account, accrue to the principal. 

Cal. 2880. 

§ 1367. Incomplete execution. A principal is bound by an
incomplete execution of an authority when it is consistent with the 
whole purpose and scope thereof, but not otherwise. 

Cal. 2381. 

§ 1368. Notice to both presumed. As against a principal, both
principal and agent are deemed to have notice of whatever either has 
notice of, and ought, in good faith and the exercise of ordinary care and 
diligence, to communicate to the other. 

Cal. 2332. 
Davis v. Smith, 7 N. W. Rep. 731 ;  Brandup v. St. Paul F. & M. Ins. Co.

Id. 785; Thompson v. Merrill, 10 N. W. Rep. 796; Shafer v. Phamix Ins. Co.
Id. 381. 

§ 1369. Exceeded authority. When an agent exceeds his au
thority his principal is bound by his authorized acts so far only as they 
can be plainly separated from those which are unauthorired. 

Cal. 2338. 
Gano v. C. & N. W. Ry. Co. 5 N. W. Rep. 46 ; Critchett v . .American Ins.

Co. Id. 543 ; Mathews v. Sowle, 11 N. W. Rep. 857; Roberts v. Rumley, 12 N.
W. Rep. 323; Montrose v. Williams Ins. Co. 13 N. W. Rep. 828 ; Kama
rowski v. Krumdick, Id. 881. 

§ 1370. Bound by certain acts. A principal is bound by acts
of his agent, under a merely ostensible authority, to those persons only 
who have in good faith and without ordinary negligence, incurred a lia
bility, or parted with value, upon the faith thereof. 

Cal. 2334. 
Gano v. C. & N. W. Ry. Co. 5 N. W. Bep. 45 ; Critchett v . .American Ins.

Co. Id. 543. 

§ 1371 .  Principal exonerated. If exclusive credit is given to
an agent by the person dealing with him, his principal is exonerated by 
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payment or qther satisfaction made by him to his agent, in good faith, 
before receiving notice of the creditor's election to hold him responsible. 

Cal. 2835. 
Bryan v. Brazil, 3 N. W. Rep. 117 : West v. Wells, 11 N. W. Rep. 677 ; 

New York, etc. , Steam-ship Co. v. Harbison, 16 Fed. Rep. 680, and note, 
694; Craigin v. Lovell, 3 Sup. Ct. Rep. 132. 

§ 1372. Set-off's against. One who 
1
deals with an agent, without

knowing or having reason to believe that the agent act<, as such in the 
transaction, may set off, against any claim of the principal arising out 
of the same, all claims which he might have set off against the agent 
before notice of the agency. 

Cal. 2336. 

§ 1373 . Construction of contract. Any instrument within the
scope of his authority, by which an agent intends to bind his principal, 
does bind him, if such intent is plainly inferable from the instrument 
itself. 

Cal. 2337. 
Pearson v. Post, 2 Dak. 220 ; 2 Sup. Ct. Rep. 801.  

§ 1374. Agent's negligence. Unless required by or under the
authority of law to employ that particular agent, a principal is responsi
ble to third persons for the negligence of his agent in the transaction of 
the business of the agency, including wrongful acts committed by such 
agent in and as a part of the transaction of such business, and for his 
willful omission to fulfill the obligations of the principal. 

Cal. 2338. 
Wood v. American Exp. Co. 1 N. W. Rep. 190; Hincks v. City of Milwau

kee, Id. 230 ; Thompson v. Drymala, Id. 255 ; Walker v. Johnson, 9 N. W. 
Rep. 632. 

§ 1375 . For other wrongs. A principal is responsible for no
other wrongs committed by his agent than those mentioned in the last 
section, unless he has authorized or ratified them, even though they are 
committed while the agent is engaged in his service. 

Cal. 2339. 
Bingham v. Myers, 1 N. W. Rep. 613 ; Hopkins v. Hawkeye Ins . Co. 10 

N. W. Rep. 605. 

ARTICLE IV,-OBLIGATIONS OF AGENTS TO THIRD PERSONS. 

§ 1376 . Warranty of authority. One who assumes to act as
an agent, thereby warrants, to all who deal with him in that capacity , 
that he has the authority which he assumes. 

Cal. 2342. 

§ 1377 . Agent to third persons. One who assumes to act as
an agent is responsible to third persons as a principal for his acts in the 
course of his agency, in any of the following cases, and in no others : 

1 .  When, with his consent, credit is given to him personally in a 
transaction; 

2. · When he enters into a written contract in the name of his prin
cipal, without believing, in good faith, that he has authority to do so; or1 

v.9-64
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3. When his acts are wrongful in their nature.
Cal. 2343.
See sec. 1371, and cases cited.
§ 1378.  Surrender to third party. If an agent receives any

thing for the benefit of his principal, to the possession of which another 
person is entitled, he must, on demand, surrender it to such person, or 
l!O much of it as he has under his control at the time of demand, on be
ing indemnified for any advance which he has made to his principal in 
good faith, on account of the same; and is responsible therefor, if, after 
notice from the owner, he delivers it to his prin<;ipal. 

Cal. 2344. 
§ 1379 .  Incapacity to contract. The provisions of this article

are subject to the provisions of part one of the first division of this Code. 
Cal. 2345. 
See secs. 10-26. 

ARTICLE V,-DELEGATJON OF AGENCY. 

§ 1380. When authorized. An agent, unless specially forbidden
by his principal to do so, can delegate his powers to another person in 
any of the following cases, and in no others : 

1 .  When the act to be done is purely mechanical; 
2. When it is such as the agent cannot himself, and the subagent

can, lawfully perform; 
3. When it is the usage of the place to delegate such powers; or,
4 .  When such delegation is specially authorized by the principal. 
Cal. 2349. 
§ 1381. Agent is principal. If an agent employs a subagent

without authority, the former is a principal and the latter his agent, and 
the principal of the former has no connection with the latter. 

Cal. 2350. 
§ 1382. Rightful subagent. A subagent, lawfully appointed,

represents tl;ie principal in like manner with the original agent; and the 
original agent is not responsible to third persons for the acts of the sub
agent . 

Cal. 2351. 
ARTICLE VI,-TERMINATION OF AGENCY. 

§ 1383. Classffled causes. An agency is terminated, as to every
person having notice thereof, by: 

1 .  The expiration of its term; 
2 . The extinction of its subject;
3 . The death of the agent;
4 .  His renunciation of the agency; or, 
5 .  The incapacity of the agent to act as such. 
Cal. 2355. 
§ 1384 . Other causes. Unless the power of an agent is coupled

with an interest in the subject of the agency, it is terminated as to e,·ery 
person having notice thereof, by : 
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1. Its revocation by the principal;
2. His death; or,
3. His incapacity to contract. 
Cal. 2356. 

1011 

Other provisions concerning agents. Secs. 1164-1167 ; Darr v.  Darr, 12 N. 
w. Rep. 765. 

CHAPTER Il. 

PARTICULAR AGENCIES. 

ABTICLE I. Auctioneers. 
II. Factors.

III. Ship-masters and pilots.
IV. Ship's managers.

ARTICLE I. -AUCTIONEERS, 

§ 1385. From seller, limited. An auctioneer, in the absence of
special authorization or usage to the contrary, has authority from the 
seller only as follows: 

1. To sell by public auction to the highest bidder;
2. To sell for cash only, except such articles as are usually sold on

credit at auction; 
3. To warrant in like manner with other agen� to sell, according to

section one thousand three hundred and sixty-two; 
4. To prescribe reasonable rules an<l terms of sale;
5. To deliver the thing sold upon payment of the price;
6 . To collect the price; and,
7. To do whatever else is necessary, or proper and usual, in the or

dinary course of business for effecting these purposes. 
Cal. 2362. 
§ 1386. To bind both parties. An auctioneer has authority 

from a bidder at the auction, as well as from the seller, to bind both by 
a memorandum of the contract as prescribed in the title on sale. 

Cal. 2363. 
See sales by auction, secs. 1022-1028. Bamber v. Savage, 8 N. W. Rep. 

609. 
ARTICLE n.-FACTORS. 

§ 1387 . Defined. A factor is an agent who is employed to buy
or sell property in his own name, and who is intrusted by his principal 
with the possession thereof, as defw.ed in section one thousand one hun
<lred and sixty-eiiht • 

.Cal. 2367. 
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§ 1388. Power beyond agent. In addition to the authority of
agents in general, a factor has actual authority from his principal, un
less specially restricted: 

1 .  To insure property consigned to him uninsured; 
2. To sell, on credit, anything intrusted to him for sale, except such

things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, 

3 .  To delegat.e his authority to his partner or servant. but not to 
any person in an independent employment. 

Cal. 2368. 
§ 1389. Ostensible authority. A factor has ostensible authority

to deal with the property of his principal as his own, in transactions. 
with persons not having notice of the actual ownership. 

Cal. 2369. 
See secs. 1168-1172. 

ARTICLE m.-SHIP-:MASTERS AND PILOTS. 

§ 1390. General agent. The master of a ship is a general agent
for its owner in all matters concerning the same. 

Cal. 2373. 
Budge v. Mott, 3 N. W. Rep. 381.  
§ 1391 . Borrow money. The master of a ship has authority to

borrow money on the credit of its owner, if it is necessary to enable him 
to complete the voyage, and if neither the owner nor his proper agent 
for such matters can be consulted without injurious delay. 

Cal. 2374. 
§ 1392. Agent for owner of cargo. The master of a shipr

during a voyage, is a general agent for each of the owners of the cargo, 
and has authority to do whatever they might do for the preservation of 
their respective interests, except to sell or hypotheca� the same. 

Cal. 2375 .  
§ 1393.  To contract. The master of a ship may procure all its

necessary repairs and supplies, may engage cargo and passengers for car
riage, and in foreign port may ent.er into a charter-party; and his con
tracts for these purposes bind the owner to the full ameunt of the value 
of the ship and freightage. 

Cal . 2376. 
§ 1394 .  To hypothecate. The master of a ship may hypothecate

the sb,ip, freightage, and cargo, in the cases prescribed by the chapters 
on bottomry and respondentia, and in no others. 

Cal . 2377 . 
Secs. 1785, 1798 ; Rees v. The General Terry, 13 N. W. Bep. 533;  Bank of 

St. Thomas v. The Julia Blake, 2 Sup. Ct . Rep. 692 .  

§ 1395 .  To sell ship. When a ship, whether foreign or  domestic,
is seriously injured, or the voyage is otherwise broken up, beyond the 
possibility of pursuing it, the master, in case of necessity, may sell the
ship without instructions from the owners, unless by the earliest use of 
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•ordinary means of communication he can inform the owners, and await
their instructions. 

Cal. 2378. 
§ 1396. To sell cargo. The master of a ship may sell the cargo

if the voyage is broken up beyond the possibility of pursuing it, and no 
other ship can be obtained to carry it to its destination, and the sale is 
othei:m-se absolutely nece,ssary. 

Cal. 2879. 
§ 1397. To pay ransom. The master of a ship, in case of its

eapture, may engage to pay a rausom for it in money or in part of the 
eargo, and his engagement will bind the ship, freightage, and cargo. 

Cal. 2380. 
§ 1398. When power ceases. The power of the master of a 

ship to bind its owner, or the owners of the cargo, ceases upon the aban
donment of the ship and freightage to insurers. 

Cal. 2881. 
§ 1399. Master's personal liability. Unless otherwise ex

pressly agreed, or unless the contracting parties give excl�ive credit to 
the owner, the master of a ship is personally liable upon his contracts 
relative thextto, even when the owner is also liable. 

Cal. 2882. 
§ 1400. Same to third persons. The master of a ship is liable

to third persons for the acts or negligence of persons employed in its 
navigation, whether appointed by him or not, to the same extent as the 
owner of the ship. 

Cal. 2383. 
§ 1401. Responsibility for pilot. The owner or master of a

ship is not responsible for the negligence of a pilot whom he is bound by 
law to employ ; but if he is allowed an option between pilots, some of 
whom are competent, or is required only to pay compen�ation to a pilot 
whether he employs him or nt,t, he is responsible to third persons. 

Cal. 2384. 
ARTICLE IV,-SHIP

1
S MANAGERS.

§ 1402. Power to contract. A ship's manager has power to .
make contracts requisite for the performance of his duties as such; to en
ter into charter-parties, or make contracts for carriage; and to settle for 
freight.age and adjust averages. 

Cal. 2388. 
§ 1403. Limitation of same. Without special authority, a ship's

manager cannot borrow money, or give up the lien for freightage, or 
,purchase a cargo, or bind the owners of the ship to an insurance. 

Cal. 2389. 
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TITLE X. 

PARTNERSHIP. 

CHAPTER I. Partnership in general. 
II. General partnership.

III. Special partnership.

CHAPTER I. 

PARTNERSHIP IN GENERAL. 

ARTICLE I. What constitutes a partnership. 
II. Partnership property.

III. Mutual obligations of partners.
IV. Renunciation of partnership.

ARTICLE I.-WHAT CONSTITUTES A PARTNERSHIP, 

§ 1404. Definition. Partnership is the association of two or mor&
persons, for the purpose of carrying on business together, and dividing its
profits between them. 

Cal. 2395. 
Nicholaus v. Thielges, 7 N. W. Rep. 341 ; Beecher v. Bush, Id. 785; Hol

brook v. O'Berne, 9 N. W. Rep. 291. 

§ 1405. Ship-owners. Part owners of a ship do not, by simply
using it in joint enterprise, become partners as to the ship. 

Cal. 2396 . 
§ 1406. Consent necessary. A partnership can be formed only

by the consent of all the parties thereto, and therefore no new partner 
can be admitted into a partnership without the consent of every existing 
member thereof. 

Cal. 2397. 
Chittenden v. Witbeck, 15 N. W. Rep. 526 . 
.Action for breach on contract for future partnership. Goldsmith v. Sachs,. 

17 Fed. Rep. 726, and note, 730 .  See Davis v. Skinner, 17 N. W. Rep. 427. · 
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ARTICLE Il.-PARTNERBHIP PROPERTY. 

§ 1407 . Consist of what. The property of a partnership con
sists of all that is contributed to the common stock at the formation of 
the partnership, and of all that is subsequently acquired thereby . 

Cal. 2401. 
A partnership as such cannot hold real estate. Tidd v. Rines, 2 N. W. 

Rep. 497. See In re Codding, 9 Fed. Rep. 849, and note, 851 . 
§ 1408. Interest in all. The interest of each member of a part

nership extends to every portion of its property. 
Cal. 2402. 
§ 1409. Share in profits and losses. In the absence of an

agreement on the subject, the shares of partners in the profits or loss of 
the business are equal

J 
and the share of each in the partnership property 

is the value of his original contribution, increased or diminished by his 
share of profit or loss . 

Cal. 2403. 
Mayer v. Garber, 6 N. W. Rep. 63. 
§ 1410.  Implied division of loss. An agreement to divide the

profits of a business implies an agreement for a corresponding division 
of its losses , unless it is otherwise expressly stipulated. 

Cal. 2404. 
§ 141 1 .  Property applies to debts. Each member of a part,.

nership may require its property to be applied to the discharge of its 
debts , and has a lien upon the shares of the other partners for this pur
pose, and for the payment of the general balance, if any, due to him. 

Cal. 2405. 
Bowen v. Billings, 14 N. W. Rep. 1 52 ;  Leach v. Milburn Wagon Co. 15 N. 

W. Rep. 232 ; Bates v. Callender, 16 N. W. Rep. 506 ; Liverpool B. & R. P. N.
Co. v. Agar, 14 Fed. Rep. (note, ) 617 ; Goodbar v. Cary, 16 J<'ed. Rep. 316,
and note, 321.

§ 1412 .  Presumption. Property, whether real or personal , ac
quired with partnership funds, is presumed to be partnership property . 

Cal . 2406. 
Catron v. Shepard, 1 N. W. Rep. 204 ; Mette v. Feldman, 7 N. W. Hep. 233 ; 

Fitzpatrick v. Flannagan, 1 Sup. Ct. Rep. 369. 

ARTICLE III.-MUTUAL OBLIGATIONS OF PARTNER.'!. 

§ 1413 .  Are trustees. The relations of partn,er� are confidential.
They are trustees for each other, within the m�aning of chapter one of 
the title on trusts. Their obligations as such trustees are defined by 
that chapter. 

Cal. 2410. 
Trusts. Secs . 273-295 ; Dimond v. Henderson, 2 Y. W. Rep. 73 ; Paton v. 

Baker, 15 N. W. Rep. 586. 
§ 1414 .  Good faith required. In all proceedings connected with

the formation, conduct , disi;olution , and liquidation of the partnership, 
every partner is bound to act in the highest good faith towards his co-
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partners. He may not obtain any advantage over them in the partner
ship affairs by the slight.est misrepresentation, concealment, threat, or 
adverse pressure of any kind. 

Cal. 2411. 
Catron v. Shepard, 1 N. W. Rep. 204; Dimond v. Henderson, 2 N. W.

Rep. 73 ; Webb v. Fordyce, 7 N. W. Rep. 385; Easton v. Strother, 10 N. W.
Rep. 877; Paton v. Baker, 15 N. W. Rep. 586; Chittenden v. Witbeck, Id.
526. 

§ 141 5. llrlutual liability. Each member of a partnership must
account to it for everything that he receives on account thereof, and is 
entitled to reimbursement therefrom for everything that he properly ex
pends for the benefit thereof, and to be idemnified thereby for all losses 
and risks which he necessarily incurs on its behalf. 

Cal. 2412. 
Dimond v. Henderson, 2 N. W. Rep. 73 ; Webb v. Fordyce, 7 N. W. Rep.

385 ; Stanberry v. Cattell, 8 N. W. Rep. 478; Easton v. Strother, 10 N. \V.
Rep. 877. 

§ 1416. No compensation. A partner is not entitled to any com
pensation for services rendered by him to the partnership. 

Cal. 2413. 
Starr v. Case, 18 N.W. Rep. 646; Loomis v. Armstrong, 14 N.W. Rep. 505. 

ARTICLE IV .-RENUNCIATION OF PARTNERSHIP. 

§ 1417. Of pro:8.ts--exonerates. A partner may exonerate him
self from all future liability to a third person on account of the partner
ship , by renouncing, in good faith, all participation in its future profits, 
and giving notice to such third person, and to his own copartners, that 
he has made such renunciation, and that, so far as may be in his power, 
he dissolves the partnership, and does not intend to be liable on account 
thereof for the future. 

Cal. 2417. 
§ 1418. E:ffect of. After a partner has given notice of his renun

ciation of the partnership, he cannot claim any of its subsequent profits, 
and his copartners may proceed to dissolve the partnership. 

Cal. 2418. 
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CHAPTER IL 

GENERAL PARTNERSHIP. 

ARTICLE I. What is a general partnership. 
II. Powers and authority of partners.

III. Mutual obligations of partners.
IV. Liability of partners.
V. Termination of partnership.

VI. Liquidation.
VII. Of the use of fictitious names.

ARTICLE I,-WHAT IS A GENERAL PARTNERSTIIP, 
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§ 1419 .  Definition. Every partnership that is not formed in ac
cordance with the law concerning special partnership , and every special 
partnership, so far only as the general partners are concerned, is a general 
partnership. 

Cal. 2424. 

ARTICLE II,-POWERS AND AUTHORITY OF PARTNERS. 

§ 1420 .  ::Majority govern. Unless otherwise expressly stipu
lated, the decision of the majority of the members of a general partner
ship binds it in the conduct of its business. 

Cal. 2428. 

§ 1421 . Each a general agent. Every general partner is agent
for the partnership in the transaction of its business, and has authority 
to do whatever is necessary to carry on such business in the ordinary 
manner, and for this purpose may bind his copartners by an agreement 
in writing. 

Cal. 2429. 
Catron v. Shepard , 1 N. W. Rep. 204; In re Claim of A .  C. Kasson v. 

Estate of Brocker, Id. 418 ; Woodruff v. King, 2 �- W. Rep. 452 ; Star Wagon 
-Co. v. Swezey, 3 N. W. Hep. 421 ; Brayley v. Hedges, Id. 652 ; McLlnden v. 
W�tworth , 8 N. W. Rep. 118 ; Hotchkiss v. Carney, 12 N. W. Rep. 182 ; 
Badger v. Daenicke, 14 N. W. Rep. 821 ; Seaman v. Aschermann, 15 N. W. 
Rep. 788 ; Post v. Pearson, 2 Sup. Ct. Hep. 801 ; S. C. 9 N. W. Rep. 684. 

§ 1422. Limitations classified. A partner, as such , has not
authority to do any of the following acts, unless his copartners ha,·e 
wholly abandoned the business to him , or are incapable of acting : 

1 .  To make an assignment of the partnership property, or any por
tion thereof, to a creditor, or to a third person in trust for the benefit of 
a creditor, or of all creditors ; 

2 .  To dispose of the good will of the business ; 
3. To dispose of the whole of the partnership property at once, un

less it consists entirely of merchandise; 
4 .  To do any act which would make it impossible to carry on the 

�rdinary business of the partnership ;  
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5. To confess a judgment;
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6 . To submit a partnership claim to arbitration; or,
7 . To do any other act not within the scope of the preceding section.
Cal. 2430.
Williams v. Frost, 6 N. W. Rep. 793 ; Lieb v. Pierpont, 12 N. W. Rep. 544.
§ 1423 . Bad faith ineffectual. A partner is not bound by any

act of a copartner in bad faith towards him, though within the scope of 
a partner's powers, except in favor of persons who have, in good faith, 
parted with value in reliance upon such act. 

Cal. 2431. 
See cases citro at secs. 1413, 1414. 
City t>f Detroit v. Rol>inson, 3 N. W. Rep. 845. 

ARTICLE IJI .-MUTUAL OBLIGATIONS OF PARTNERS, 

§ 1424 . Profits to fl.rm. All profits made by a general partner,
in the course of any business usually carried on by the partnership, be
long to the firm. 

Cal . 2435. 
§ 1425 . No adverse interest. A general partner, who agrees to

give his personal attention to the business of the partnership , may not 
engage in any business which gives him an interest adverse to that of the 
partnership , or which prevents him from giving to i;uch business all the 
attention which would be advantageous to it. 

Cal . 2436. 
Starr v. Case, 13 N. W. Rep. 645. 
§ 1426 . Exception. A partner may engage in any separate busi-

ness, except as otherwise provided by the last two sections. 
Cal . 2437. 
Starr v. Case, 13 N. W. Rep. 645. 
§ 1427 . Must account. A general partner, transacting business

contrary to the provisions of this article, may be required by any co
partner to account to the partnership for the profits of such business . 

Cal. 2438 . 
Starr v. Ca..'le, 13 N. W. Rep. 645 ; Near v. Lowe, Id. 825 ; Knapp v. Ed-

wards, 15 N. W. Rep. 140 ; Paton v. Baker, Id. 586. 

ARTICLE IV. -LIABILITY OF PARTNERS, 

§ 1428.  Liable to third person. Every general partner is lia
ble to third persons for all the obligations of the partnership, jointly with 
his copartncrs. 

Cal . 2442. 
Gates v .  Fisk,  8 N. W. Rep. 558. 
§ 1429. For each other's acts. The liability of general part

ners for each other's acts is defined by the title on agency. 
Cal. 2443. 
§ 1430. Of one held out as partner. Any one permitting

himself to be represented as a partner, general or special, is liable as-
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such to third persons to whom such representation is communicated, 
who on the faith thereof give credit to the partnership. 

Cal . 2444. 
Benjamin v. Covert, 2 N. W. Rep. 625. 
§ 1431 . Not liable. No one is liable as a partner who is not such

in fact, except as provided by the last section. 
Cal. 2445. 

ARTICLE V.---1.'ERMIN.�TION OF PARTNERSHIP. 

§ 1432. Duration. If no term is prescribed by agreement for its
duration , a general partnership continues until dissolved by a partner or 
by operation of law. 

Cal. 2449. 
§ 1433. Causes of dissolution. A general partnership is dis

solved, as to all the partners : 
1 .  By lapse of the time prescribed by agreement for its duration ; 
2. By the expressed will of any partner, if there is no such agree

ment; 
3 . By the death of  a partner;
4. By the transfer, to a person not a partner, of the interest of any

partner in the partnership property; 
5 . By war, or the prohibition of commercial intercourse between 

the country in which one partner resides and that iri which another re
sides; or, 

6 . By a judgment of dissolution.
Cal. 2450.
Bayers v. C . ,  R. I. & P. Ry. Co. 3 N. W. Rep. 522 ; Bundy v. Youmans, 6

N. W. Rep. 851 ; Richards v. U.urtlen, 7 N. W. Rep. 17 .  
§ 1434. Partial dissolution. A general partnership may be dis

solved , as to himself only, by the expressed will of any partner, not with- · 
standing his agreement for its continuance; subject, however, to liability 
to his copartners for any damage caused to them thereby , unless the cir
cumstances are such as entitle him to a judgment of dissolution.  

Cal. 2451. 
§ 1435. Judgment of dissolution. A general partner is entitled

to a judgment of dissolution : 
1 .  When he, or another partner, becomes legally incapable of con

tracting; 
2. When another partner fails to perform his duties under the agree-

ment of partnership, or is guilty of serious misconduct; or , 
3. When the business of the partnership can be carried on only at a

permanent loss. 
Cal. 2452. 
§ 1436. Notice of termination. The liability of a general part

ner for the acts of his copartners continues , even after a dissolution of 
the partnership, in favor of persons who have had dealings with and 
given credit to the partnership during its existence, until they have-



1020 CIVIL OODL 

had personal notice of the dissolution, and in favor of other persons 
until such dissolution has been advertised in a newspaper published in 
every county where the partnership, at the time of its dissolution, had 
a place of business; to the extent, in either case, to which such persons 
part with value, in good faith, and in the belief that such partner is still 
·a member of the firm.

Cal . 2453. 
Benjamin v. Covert, 2 N. W. Rep. 625 ;  Goodspeed v. South Bend Chilled 

Plow Co. 7 N. W. Rep. 810 ;  Goodspeed v. Wiard Plow Co. Id. 902 ;  Gilchrist 
v. Brande, 15 N. W. Rep. 817 .

§ 1437 . Notice of change. A change of  the partnership name
, which plainly indicates the withdrawal of a partner is a sufficient notice 
of the ,fact of such withdrawal to all persons to whom it is communi
cated. But a change in the name which does not contain such an in
dication is not notice of the withdrawal of any partner. 

Cal. 2454. 
ARTICLE VI.-LIQUIDATIO!'i. 

§ 1438. Powers after dissolution. After the dissolution of a
partnership, the powers and authority of the partners are such only as 
.are prescribed by this article. 

Cal. 2458. 

§ 1439. Who may act. Any member of a general partnership
may act in liquidation of its affairs, except as provided by the next sec
tion. 

Cal. 2459 . 
§ 1440. Who not. If the liquidation of a partnership is com

mitted, by consent of all the partners, to one or more of them, the others 
have no right to act therein; but their acts are valid in favor of persons 
parting with value, in good faith, upon the credit thereof. 

Cal . 2460. 

§ 1441. Power ,while acting. A partner authorized to act in
liquidation may collect, compromise, or release any debts due to the 
partnership, pay or compromise any claims against it, and dispose of 
the partnership property. 

Cal. 2461 .  

§ 1442. Partner's power in liquidation. 1 .  A partner au
thorized to act in liquidation, may indorse, in the name of the film, 
promissory notes, or other obligations held by the partnership, for the 
purpose of collecting the same, but he cannot create any new obligation 
in its name, or revive a debt against the firm, by an acknowledgment, 
when an action thereon is barred under the provisions of the Code of 
Civil Procedure. 

2 .  On the death of a partner, the surviving partners succeed to all 
the partnership property, whether real or personal, in trust for the 
purposes of liquidation, even though the deceased was appointed, by 
agreement, sole liquidator; and the interest of the deceased in the ulti-
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mate distribution of the partnership assets passes to those who succeed 
to his other personal property. 

Cal. 2462. 
Carlton v. Jenness, 3 N. W. Rep. 284 ; Way v. Stebbins, 11 :N. W. Rep. 

166 ; Starr v. Case, 13 N. W. Rep. 646 ; Chittenden v. Witbeck, 15 N. W. 
Rep. 526 ; Fitzpatrick v. Flannagan , 1 Sup. Ct. Rep. 369. 

A'RTICLE VII,--OF THE USE OF FICTITIOUS NAllES, 

§ 1443 . Oertiftcate of true names. Except ns otherwise pro
vided in the next section, every partnership transacting business in this 
territory under a fictitious name, or a designatio!} not showing the names 
of the persons int.erested as partners in such business, must file with the 
clerk of the district court of the county or subdivision in which its prin
cipal place of busin�s is situated, a certificat.e, stating the names in full 
of all the members of such partnership , and their places of residence, 
and publish the same once a week for four successive weeks, in a news
paper published in the county , if there be one , and if there be none in 
such county, then in a newspaper published in an adjoining county. 

Cal. 2466. 
§ 1444 . Foreign partnership. A commercial or banking part

nership,  established and transacting business in a place without the 
United Stat.es, may, without filing the certificate or making the publica
tion prescribed in the last section, use in this t.erritory the partnership 
name used by it there, although it be fictitious, or do not show the 
names of the persons interested as partners in such business. 

Cal. 2467. 
§ 1445 . Oertiftcate to be signed and acknowledged 

when action cannot be maintained. The certificat.e filed with 
the clerk of the district court, provided in section fourteen hundred and 
forty-three, must be signed by the partners and acknowledged before 
some officer authorized. to [take] acknowledgments of conveyances of 
real property. Persons doing business as partners, contrary to the pro
visions of this article, shall not maintain any action on or on account of 
any contracts made or transactions had in their partnership name in any 
court of [this] territory, until they have first filed the certificat.e and 
made the publication herein required: Provi.ded, lwwever, that if rmch
partners shall at any time comply with the provisions of this article, 
then such partnership shall have the right to maintain an action in all 
such partnership contracts and transactions ent.ered into prior, as well 
as after, such compliance with this article, and the disabilities hereto
fore imposed on partnerships by said article, for a failure to comply 
therewith, are hereby removed, and made to conform to this section. 
(As amended, Bess. LJ.ws 1881 , c. 30, § 1 .)

Cal. 2468. 
§ 1446 . New certiftcate. On every change in the members of a

partnership transacting business in this t.erritory under a fictitious name, 
or designation which does not show the names of the persons int.erest.ed 
as partners in the business, except in the cases mentioned in section one 
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thousand four hundred and forty-four, a new certificate must be filed 
with the clerk of the district court, and a new publication made as re
quired by this article on the formation of such partnership. 

Cal. 2469. 

§ 1447 . Registry of ftrms. Every clerk of the district court
must keep a register of the names of firms and persons mentioned in the 
.certificates filed with him, pursuant to this article, entering in alpha
betic.al order the name of every such partnership and of each partner 
therein. 

Cal. 2470. 

§ 1448. Copies evidence. Copies of the entries of a clerk of the
district court, as herein directed, when certified by him, and affidavits 
of publication , ru:, herein directed, made by the printer, publisher, or 
chief clerk of a newspaper, are presumptive evidence of the facts therein 
stated. 

Cal. 2471. 

CHAPTER III.

SPECIAL PARTNERSHIP. 

ARTICLE I. Formation of the partnership. 
II. Powers, rights, and duties of the partners.

III. Liability of partners.
IV. Alteration and dissolution of the partnership.

ARTICLE !.-FORMATION OF THE PARTNERSHIP. 

§ 1449. How formed. A special or limited partnership may be
formed by two or more persons in the manner and with the effect pre
scribed in this chapter, for the transaction of any business, except bank
ing or insurance. 

Cal. 2477. 

§ 1450. Constitution of. .A special partnership may consist of
one or more persons called general partner::;, and one or more persons 
called special partners. 

Cal. 2478 . 

§ 1451 .  Certifled statement. Persons desirious of forming a
special partnership must severally sign a certificate, stating: 

1 .  ;rhe name under which such partnership is to be conducted ; 
2 .  The general nature of the business intended to be transacted; 
3 .  The names of all the partners , and their residences, specifying 

which are general and which are special partners; 
4 .  The amount of capital which each special partner has contributed 

to the common stock; and, 
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5. The periods at which such partnership will begin and end.
Cal. 2479.
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§ 1452. Acknowledged and filed. Certificates under the last
:section must be acknowledged by all the partners, before some officer 
authorized to take acknowledgment of deeds,-oneto be filed in the office
of the clerk of the district court of the county or subdivision, and the
-other recorded in the office of the regist.er of deeds of the county in which
the principal place of business of the partnership is situated, in a book
to be kept for that purpose, open to public inspection; and if the part
nership has places of business situated in different counties, a copy of
the certificate, certified by the register of deeds in whose office it is re
eorded, must be filed in the clerk's office as aforesaid, and recorded in
like manner in the office of the register of deeds in every such county.
If any false statement i,s made in any such certificate, all the persons in
terested in the partnership are liable, as general partners, for all the,en
_gagements thereof.

Cal. 2480. 
§ 1453. Sums contributed. An affidavit of each of the partners,

stating that the sums specified in the certificate of the partnership as 
having been contributed by each of the special partners have been actu-
ally and in good faith paid in the lawful money of the United States, 
must be filed in the same office with the original certificate. 

Cal. 2481. 
-§ 14154. Compliance required. No special partnership is formed

until the provisions of the lastftve [three] sections are complied with. 
Cal. 2482. 
§ 1455. Certificate publis1ted. The certificate mentioned in

this article, or a statement of its substance, must be published in a news
paper printed in the county where the original certificate is filed, and if 
no newspaper is there printed, then in a newspaper in the territory 
nearest thereto. Such publication must be made once a week for four 
successive weeks, beginning within one week from the time of filing such 
certificate. In case the publication is not so made, the partnership 
must be deemed general. 

Cal. 248a. 
§ 1456. Affldavit filed. An affidavit of publication pursuant to

the preceding section, made by the printer, publisher, or chief clerk of a 
newspaper, may be filed with the register of deeds with whom the orig
'inal certificate .was filed, and is presumptive evidence of the facts therein 
stated. 

Cal. 2484. 
§ 1457. Renewal-same method. Every renewal or continu

.ance of a special partnership must be certified, recorded, verified, and 
,published in the same manner as upon its original formation. 

·Cal. 2485.
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ARTICLE n.-POWERS, RIGHTS, AND DUTIES OF THE PARTNERS. 

§ 1458. Style of special partnership. The business of a spe
cial partnership must be conducted under a name, consisting of the names 
or surnames of one or more of the general partners only, with or without 
the addition of the words "and company," or"& Co." Such partnership 
shall put up in some conspicious place, on the outside, and in front of 
the building in which it has its chief place of business, some sign on 
which shall be painted, in legible English characters, all the names of 
all the members of such partnership, designating the special partners. 

§ 1459. Who do business. The general partners only have au
thority to transact the business of a special partnership. 

Cal. 2489. 

§ 1460. Relations of special partner. A special partner may
at all times investigate the partnership affairs, and advise his partners 
or their agents ttS to their management. 

c�. 2490. 

§ 1461. May loan to ftrm. A special partner may lend money
to the partnership, or advance money for it, and take from it security 
therefor, and as to such loans or advances has the same rights as any 
other creditor; but, in case of the insolvency of the partnership, all other
cla,ims which he may have against it must be postponed until all other
creditors are satisfied.

Cal. 2491. 

§ 1462. Who sue and are sued. In all matters relating to a
special partnership its general partners may sue and be sued alone, in 
the same manner is if there were no special partners. 

Cal. 2492. 

§ 1463. Withdrawal of capital. No special partner, under any
pretense, may withdraw any part of the capit.al invested by him in the 
partnership during its continuance. 

Cal. 2493. 

§ 1464. M:ay draw profits. A special partner mayreceive such
lawful interest, and such proportion of profits, as may be agreed upon, 
if not paid �ut of the capit.al invested in the partnership by him, or by 
some other special partner, and is not bound to refund the same to meet 
subsequent losses. 

Cal. 2494. 

§ 1465. Becomes general partner. If a special partner with
draws capit.al from the firm, contrary to the provisions of this article, he 
thereby becomes a general partner. 

Cal. 2495. 

§ 1466. Preferential transfers. Every transfer of the property
of a special partnership, or of a partner therein, made after or in con-
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templation of the insolvency of such partnership or partner, with intent 
to give a preference to any creditor of such partnership or partner, over 
any other creditor of such partnership, is void against the creditors 
thereof; and every judgment confessed, lien created, or security given, 
in like manner and with the like intent, is in like manner void. 

Cal. 2496. 
ARTICLE III.-LIADILITY OF PARTNERS. 

§ 1467. Liability-general partners. The general partners in
a special partnership are liable to the same extent as partners in a gen
eral partnership. 

Cal. 2500. 
§ 1468. Of special partners. The contribution of a special part

ner to the capital of the firm, and the increase thereof, is liable for its 
debts, but he is not otherwise liable therefor, except as follows: 

1. If he has willfully made or permitted a false or materially defect
ive statement in the certificate of the partnership, the affidavit filed there
with, or the published announcement thereof, he is liable as a general 
partner to all the creditors of the firm; 

2. If he has willfully interfered with the business of the firm, except
as permitted in article two of this chapter, he is liable in like man
ner; or, 

3. If he has willfully joined in or assented to an act contrary to any
of the provisions of article two of this chapter, he is liable in like man
ner. 

Cal. 2501. 
§ 1469. Same. When a special partner has unintentionally done

any of the acts mentioned in the last section, he is liable as a general 
partner to any creditor of the firm who has been actually misled thereby 
to his prejudice. 

Cal. 2502. 
§ 1470. Questioning existence of. One who, upon making a

contract with a partnership, accepts from or gives to it a written memo
randum of the contract, stating that the partnership is special, and giv
ing the names of the special partners, cannot afterwards charge the per
sons thus named as general partners upon that contract, by reason of an 
error or defect in the proceedings for the creation of the special partner
ship, prior to the acceptance of the memorandum, if an effort has been 
made by the partners, in good faith, to form a special partnership in the 
manner required by law. 

Cal. 2503. 
ARTICLE IV.-ALTERATION AND DISSOLUTION. 

§ 1471. Special becomes general. A special partnership be
comes general, if, within ten days after any partner withdraws from it, or 
any new partner is received into it, or a change is made in the nature of 
its business, or in its name, a certificate of such fact, duly verified and 
signed by one or more of the partners, is not filed with the clerk of the 

v.2-65
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district court and the register of deeds, with whom the original certifi
cate of the partnership was filed, and notice thereof published as is pro
vided in article one of this chapter for the publication of the certificate. 

Cal. 2507. 

§ 1472. New partners. New special partners may be admitted
into a special partnership, upon a certificate, stating the names, resi
dences, and contributions to the common stock of each of such partners, 
signed by each of them and by the general partners, verified, acknowl
edged, or proved, and filed with the clerk, and recorded in the register's 
office in which' the original certificate was filed, according to the provis
ions of article one of this chapter. 

Cal. 2508. 

§ 1473. Dissolution-notice. A special partnership is subject
to dissolution in the same manner as a general partnership, except that 
no dissolution by the act of the partners is complete, until a notiee 
thereof has been filed and recorded in the office of the register of deeds with 
whom the original certificate WWi recorded, and filed in the office of the 
clerk of the district court, and published once in each week for four suc
cessive weeks, in a newspaper printed in each county where the partner
ship has a place of business. 

Cal. 2509. 
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ARTICLE !.-DEFINITION OF INSURANCE. 
§ 1474. ·contract to indem nif y. Insurance is a contract

whereby one undertakes to indemnify another against loss, damage, or 
liability arising from an unknown or contingent event.

Cal. 2527. 
See secs. 498-510uu, pp. 841-858, of this Code. 
Longueville v. Western Assurance Co. 2 N. W. Rep. 894; Revere Fire Ins. 

Co. v. Chamberlin, 8 N. W. Rep. 838; Smith v. State Ins. Co. 1i N. W. Rep. 
542; Karow v. Continental Ins. Co. 15 N. W. Rep. 27; Castner v. Farmers' 
Mut. Fire Ins. ·Co. Id. 452. 

ARTICLE n.-WHAT MAY BE INSURED. 
§ 1475. Insurable interest. Any contingent or unknown event,

•hether past or future, which may damnify a person having an insur-
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able interest or create a liability against him, may be insured against, 
subject to the provisions of this chapter, with the exception of an in
surance for or against the drawing of any lottery, or for or against any 
chance or ticket in a lottery drawing a prize. 

Cal. 2531. 

§ 1476. Insurance clOBa'8d. The most uaual kinds of insurance-
are: 

1. Marine insurance;
2. Fire insurance;
3. Life insurance;
4. Health insurance; and,
5. Accident insurance.
Cal. 2533.

§ 1477. Law general. All kinds of insurance are subject to the
provisions of this chapter. 

Cal. 2534. 

ARTICLE m.-PARTIF,S TO THE CONTRAcr. 

§ 1478. Insurer. The person who undertakes to indemnify an
other by a contract of insurance is called the iusurer, and the person 
indemnified is called the insured. 

Cal. 2538. 

§ 1479. Who may insure. Any one who is capable of making
a contract may be an insurer, subject to the restrictions imposed by spe
cial statutes upon foreign corporations, non-residents, and others. 

Cal. 2539. 

§ 1480. Who may be insured. Any one except a public enemy
may be insured. 

Cal. 2540. 

§ 1481. Of mortgaged property. Where a mortgagor of prop
erty effects insurance in his own name, providing that the loss shall be 
payable to the mortgagee, or assigns a policy of insurance to the mort
gagee, the insurance is deemed to be upon the interest of the mortgagor,. 
who does not cease to be a party to the original contract, and any act of 
bis which would otherwise avoid the insurance will have the same effect, 
although the property is in the hands of the mortgagee. 

Cal. 2541. 
Hammel v. Queen's Ins. Co. 6 N. W. Rep. 805; Bailey v. American Cent. 

Ins. Co. 13 Fed. Rep. 250, and note, 257. 

§ 1482. Same. If an insurer assents to the transfer of an insurance
from a mortgagor to a mortgagee, and, at the time of his assent, imposes 
further obligations on the assignee, making a new contract with him, 
the acts of the mortgagor cannot affect his rights. 

Cal. 2542. 
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ARTICLE IV,-INSURABLE INTEREST. 

§ 1483. Definition. Every interest in property, or any relation
-thereto, or liability in respect thereof, of such a nature that a contem
plated peril might directly damnify the insured, is an insurable interest. 

Cal. 2546. 
§ 1484. Classifted. An insurable interest in property may con-

sist in : 
1 .  An existing interest; 
2. An inchoate interest founded on an existing interest; or,
3. An expectancy coupled with an existing interest in that out of

·which the expectancy arises.
Cal. 2547. 
§ 1485. Carrier, etc. , bas. A carrier or depositary of any kind

• has an insurable interest in a thing held by him as such, to the extent
of its value.

Cal . 2548. 

§ 1486. Not insurable. A mere contingent or expectant interest
in anything, not founded on an actual right to the thing, nor upon any 
valid contract for it, is not insurable. 

Cal. 2549. 
§ 1487. :Measure of interest. The measure of an insurable in

. terest in property is the extent to which the insured might be damni
fied by loss or injury thereof. 

Cal. 2550. 
Appleton Iron Co. v. British American Assurance Co. 1 N. W. Rep. 9.  

§ 1488. Without interest void. The sole object of insurance is
the indemnity of the insured, and if he has no insurable interest the con
tract is void. 

Cal. 2550. 
§ 1489. :Must exist, when. An interest insured must exist when

the insurance takes effect, and when the loss occurs, but need not exist 
in the mean time. 

Cal .. 2552 .  
§ 1490. Effect of transfer. Except in the cases specified in  the

next four sections, and in the cases of life, accident , and health insurance, a 
change of interest in any part of a thing insured, unaccompanied by a 
corresponding change of interest in the insurance, suspenrls the insur
ance to an equivalent extent, until the interest in the thing and the in
terest in the insurance are vested in the same person. 

Cal. 2553 . 
Sec sec. 1524. 
Bailey v .  American Cent. Ins. Co. 13 Fed. Rep. 250, and note, 256. 
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§ 1491. Transfer after loss. A change of interest in a thing in
sured, after the occurrence of an injury which results in a loss, does not. 
affect the right of the insured to indemnity for the loss. 

Cal. 2554. 
Roge r Williams Ins. Co. v. Carrington, 5 N. W. Rep. 308. 
§ 1492. Exception. A change of interest in one or more of sev

eral distinct things, separately insured by one policy, does not avoid the 
ins�rance as to the others. 

Cal. 2555. 
§ 1493. Same by death. A change of interest, by will, or suc

cession, on the death of the insured, does not avoid an insurance ; and 
his interest in the insurance passes to the person ta.king his interest in 
the thing insured. 

Cal. 2556. 
§ 1494. By joint owners-evidence. 1. A transfer of inter

est by one of several partners, joint owners, or owners in common, who 
are jointly insured to the others, does not avoid an insurance, even 
though it has been agreed that the insurance shall cease upon an alien
ation of the thing insured. 
· Cal. 2557, 2558.

2. Every stipulation in a policy of insurance for the payment of loss
,. 

whether the person insured has or has not any interest in the property 
insured, or that the policy shall be received as proof of such interest, 
j!Jld every policy executed by way of gaming or wagering, is void. 

ARTICLE V,--CONCEALIIIB...,_T AND REPRESE.'ITATION. 

§ 1495. Deftnition. A neglect to communicate that which a party
knows, and ought to communicate, is called a concealment. 

Cal. 2561. 
Ryan v. Springfie ld F. & M. Ins. Co. 1 N. W. Rep. 426 ;  Schumitsch v • 

..une rican Ins. Co. 3 N. W. Rep. 595 ; Knox v. Lycoming Fire Ins. Co. 7 N. 
W. Rep. 776 ; Alkan v. New Hampshire Ins. Co. 10 N. W. Rep. 91.

§ 1496. Effect of. A concealment, whether intentional or unin
tentional , entitles the injured party to rescind a contract of insurance. 

Cal . 2562. 
Schumitsch v. American Ins. Co. 3 N. W. Rep. 595 ; Glade v. Germania 

Fire Ins. Co. 9 N. W. Rep. 320 ; Alkan v. Ne w Hampshire Ins. Co. 10 N. 
W. Rep. 91.

§ 1497. Mutual disclosures. Each party to a contract of insur
ance must communicate to the other, in good faith, all facts within his 
knowledge which are, or which he believes to be, material to the con
tract, and which the other has not the means of ascertaining, and as to. 
which he makes no warranty. 

Cal. 2563. 
Schumitsch v. American Ins. Co. 3 N. W. Rep. 595. 
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§ 1498. Not bound to disclose. Neither party to a contract of
insurance is bound to communicate information of the matters follow
ing, except in answer to the inquiries of the other: 

1. Those which the other knows;
2. Those which, in the exercise of ordinary care, the other ought to

know, and of which the former has no reason to suppose him ignorant; 
3. Those of which the other waives communication;
4. Those which prove or tend to prove the existence of a risk ex

cluded by a warranty, and which are not otherwise material; and, 
5. Those which relate to a risk excepted from the policy, and which

are not otherwise material. 
CaL 2564. 

§ 1499. Legal construction. Materiality: is to be determined,
not by the event, but solely by the probable and reasonable influence of 
the facts upon the party to whom the communication is due, in form
ing his estimate of the disadvantages of the proposed contract or in mak
ing his inquiries. 

Cal. 2565. 
Ryan v. Springfie ld F. & M. Ins. Co. 1 N. W. Rep. 426. 
§ 1500. Presumed knowledge. Each party to a contract of in

surance is bound to know all the general causes which are open to his 
inquiry, equally with that of the other, and which may affect either the 
political or material perils contemplated, and all general usages of trade. 

Cal. 2566. 
§ 1501. Right waived. The right to information of material facts

may be ,vaived, either by the terms of insurance, or by neglect to make 
inquiries as to such facts, where they are distinctly implied in other 
facts of which information is communicated. 

Cal. 256i .

§ 1502. Only on inquiry. Information of the nature or amount
of the interest of one insured need not be communicated unless in an
swer to inquiry, except as prescribed by section one thousand five hun
dred and eighteen. 

Cal. 2568. 
§ 1503. Fraud. An intentional and fraudulent omission on the

part of one insured to communicate information of m,atters proving , or 
tending to prove, the falsity of a warranty, entitles the insurer to rescind. 

Cal. 2569. 
§ 1504. Matters of opinion. Neither party to a contract of in

surance is bound to communicate, even upon inquiry, information of his 
own judgment upon the matters in question. 

Cal. 2570. 

§ 1505. Form. A representation may be oral or written.
Cal. 2571. 
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§ 1506 . When made. A representation may be made at the same
time with issuing the policy, or before it. 

Cal. 2572 . 
§ 1507 . Interpretation. The language of a representation is to

be interpreted by the same rules as the language of contracts in general. 
Cal. 2573 . 
§ 1508. As to future. A representation as to the future is to be

deemed a promise, unless it appears that it was merely a statement of 
belief or expectation. 

Cal. 2574. 
§ 1509. Qualify implied warranty. A representation cannot

be allowed to qualify an express provision in a contract of insurance; 
but it may qualify an implied warranty . 

Cal. 2575 . 
§ 1510. When withdrawn. A representation may be altered or

withdrawn before the insurance is effected, but not afterwards. 
Cal. 2576. 
§ 1511 .  Reference. The completion of the contract of insurance

is the time to which a representation must be presumed to refer. 
Cal. 2577. 
§ 1512. Information and belief. When a person insured has no

personal knowledge of a fact, he may nevertheless repeat information 
which he has upon the subject, and which he believes to be true, with 
the explanation that he does so on the information of others, or he may 
submit the information, in its whole extent, to the insurer; and in neither 
case is he responsible for its truth, unless it proceeds from an agent of the 
insured whose duty it is to give the intelligence. 

Cal. 2578. 
§ 1513. Falsity. A representation is to be deemed false when the 

facts fail to correspond with its assertions or stipulations. 
Cal. 25 79. 
Redmon v. Phamix Ins. Co. 8 N. W. Rep. 226. 
§ 1514. Effect of falsity. If a representation is false in a mate

rial point, whether affirmative or promissory, the injured party is entitled 
to rescind the contract from the time when the representation becomes 
false. 

Cal. 2580. 
Redmon v. Phrenix Ins. Co. 8 N. W. Rep. 226 ; Baldwin v. State Ins. Co. 

15 N. W. Hep. 300. 
§ 1515. Rule. The materiality of a representation is determined

by the same rule as the materiality of a concealment. ·  
Cal. 2581 . 
§ 1516. Provisions apply-rescission. 1 .  The provisions of

this article apply as well to a modification of a contract of insurance as 
to its original formation. 
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2. Whenever a right to rescind a contract of insurance is given to
the insurer by any provision of this chapter, such. right may be exer
cised at any time previous to the commencement of an action on the 
contract. 

Cal. 2582. 
ARTICLE VI.--THE POLICY. 

§ 1517. Definition. The written instrument, in which a contract
-of insurance is set forth, is called a policy of insurance.

Cal. 2586. 

§ 1518. Essential specifications. A policy of insurance must
specify : 

1. The parties between whom the contract is made;
2. The rate of premium;
3. The property or life insured;
4 . The interest of  the insured in  property insured, if he  is not the

.absolute owner thereof; 
5 .  The risks insured against; and, 
6. The period during which the insurance is to continue.
Cal . 2587. 

§ 1519.  Effect of name. \Vhen the name of a person intended
to be insured is specified in a policy, it can be applied only to his own 
proper interest. 

Cal.  2 588. 

§ 1520. By trustee or agent. When an insurance is made by
an agent or trustee, the fact that his principal or beneficiary is the per
son really insured, may be indicated by describing him as an agent or 
trustee, or by other general words in the policy. 

Cal. 2589. 

§ 1521. Terms must include. To render an insurance, effected
by one partner or part owner, applicable to the interest of his co part
ners, or of other part owners, it is necessary that the terms of the policy 
should be such as are applicable to the joint or common interest. 

Cal . 2590 . 

§ 1 522. Specific person . . When the description of the insured in
a policy is so general that it may comprehend any person, or any class 
of persons, he only can claim the benefit of the policy who can show 
that it was intended to include him. 

Cal. 2591. 

§ 1523. May run to whomsoever. A policy may be so framed
that it will inure to the benefit of whomsoever , during the continuance 
<>f the risk, may become the owner of the interest insured. 

Cal. 2592 . 
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§ 1524. Transfer. The mere transfer of a thing insured does not 
transfer the policy, but suspends it until the same person becomes owner 
of both policy and the thing insured • . 

Cal .  2593. 
See secs. 1490, 1491. 
Appleton lron Co. v. British-American Assurance Co. 1 N. W. Rep. 9 ;  

Bai l ey v • .American Ce nt. Ins. C�. 13 Fed. Rep. 250, and note , 256. 
§ 1525. Classes. A policy is either open or valued.
Cal . 2594.
§ 1526 . To be ascertained. An open policy is one in which the

value of the thing insured is not agreed upon, but is left to be ascertained 
in case of loss. 

Cal . 259$. 
§ 1527. Agreed value. A valued policy is one which expresses

on its face an agreement that the thing insured shall be valued at a speci
fied sum. 

Cal . 2596. 
§ 1528 . Successive insuranc� A running policy is one which

contemplates successive insurances, and which provides that the object 
of the policy may be from time to time defined, especially as to the sub
jects of insurance, by additional statements or indorsements. 

Cal . 2597. 
§ 1529. �:ffect of receipt. An acknowledgment in a policy of the 

receipt of premium is conclusive evidence of its payment, so far as to 
make the policy binding, notwithstanding any stipulation therein that 
it shall not be binding until the premium is actually paid. 

Ca l. 2598. 
§ 1530. Void agreement. An agreement made before a loss, not

to transfer the claim of a person insured against the insurer, after the loss 
has happened, is void. 

Ca l. 2599. 
ARTICLE VII.-WARRANTIFS. 

§ 1531. Olassifted. A warranty is either express or implied.
Cal. 2603.
§ 1532. No form. No particular form of words is necessary to

create a warranty. 
Cal. 2604. 
§ 1533. Express to be written. Eve'ry express warranty, made

at or before the execution of a policy, must be contained in the policy 
itself, or in another instrument signed by the insured and referred to in 
the policy as making a part of it. 

Ca l .  2605. 
§ 1534. Time. A warranty may relate to the past, present, the 

future, or to any or all of these. 
Cal. 2606. 
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§ 1535 . Construction. A statement in a policy of a matter relat
ing to the person or thing insured, or to the risk, as a fact, is an ex
press warranty thereof. 

Cal. 2607. 
Wilkins v. Germania Fire Ins. Co. 10 N. W. Rep. 916. 
§ 1536. Intention means act. A statement in a policy which 

imports that it is intended to do or not to do a thing which materially
affects the risk, is a warranty that such act or omission shall take place.

Cal. 2608. 
§ 1537. Omission does not void. When, before the time ar

rives for the performance of a warranty relating to the future, a loss 
insured against happens, or performance becomes unlawful at the place 
of the contract, or impossible, the omission to fulfill the warranty does 
not avoid the policy. 

Cal. 2609. 
§ 1538. May rescind. The violation of a material warranty', or

other material provisions of a pqlicy, on the part of either party thereto, 
entitles the other to rescind. 

Cal. 2610. 
Wakefield v. Orient Ins. Co. 7 N. W. Rep. 647 ; Copp v. German-American 

Ins. Co. 8 N. W. Rep. 127. 
§ 1539. What avoids. A policy may declare that a violation of

specified provisions thereof shall avoid it; otherwise the breach of an 
immaterial provision does not avoid the policy. 

Cal. 2611. 
Clevenger v. Mutual Lile Ins. Co. 3 N. W. Re p. 313 ;  Dennison v. Phre

nix Ins. Co. Id. 500 ; S chumitsch v. American Ins. Co. Id. 595 ; Hanis v. 
Royal Canadian Ins. Co. 5 N. W. Rep. 124 ;  Fitchpatrick v. Hawkeye Ins. Co. 
Id. 15 1 ;  Stupetzki v. Transatlantic Fire Ins. Co. Id. 401 ; Critchett v. Amer
i�n Ins. Co. ld,543 ; Wakefield v. Orient Ins. Co. 7 N. W. Rep. 647 ; Copp 
v. German-American, lns. Co. 8 N. W. Rep. 127 ; Alkan v. New Hampshire
Ins. Co. 10 N. W. Rep. 91 ;  Shafer v. Phcenix Ins .  Co. Id. 381 ;  Hammrl v.
Queen's Ins. Co. 11 N. W. Rep. 349 ; S upple v. Iowa State Ins. Co. Id. 716 ;
Aurora F. & M. Ins. Co. v. Hopkins Manuf'g Co. Id. 846 ; Becker v. Farm
ers' Mut. Ins. Co. 12 N. W. Rep. 874 ; Funke v. M. F. Ins . Ass'n ,  13 N.
W. Rep. 164 ;  Waldeck v. Springfield F. & M. Ins. Co. 14 N. W. Rep .  1 ;
Zwick v .  Phcenix Ins. Co. Id. 792 : Meadows v.  Hawkeye Ins. Co. 17 N. W. 
Rep. 600.

§ 1540. Breach without fraud. A breach of warranty, with
out fraud, merely e xonerates an insurer from the time that it occurs ; or, 
:whe re it is broken in its inception, prevents the policy from attaching to 
the risk. 

Cal. 2612. 
S tupetzski v. Transatlantic Fire ;ms. Co . 5 N. W. Rep. 401 ; Alkan v. 

New Hampshire Ins. Co. 10 N. W. Rep. 91 ;  Shafer v. Phcenix Ins. Co. Id. 
881.
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ARTICLE vm.-PREMIUM. 

§ 1541 . When payable. An insurer is entitled to payment of
the premium as soon as the thing insured is exposed to the peril in
sured against. 

Cal. 26Ht 

§ 1542. Return, when. A person insured is entitled to a return
of premium as follows : 

1 .  To the whole premium, if no part of his interest in the thing in
sured be exposed to any of the perils insured against. 

2 .  Where the insurance is  made for a definite period of time, and 
the insured surrenders his policy to such proportion of the premium as 
corresponds with the unexpired time, after deducting from the whole 
premium any claim for loss or damage under the policy which has pre
viously accrued. 

Cal . 2617. 

§ 1543 . Same. A person insured is entitled to a return of the pre
mium when the contract is voidable on account of the fraud or misrep
.resentation of the insurer; or on account of facts of the existence of 
which the insured was ignorant without his fault; or when, by any de
fault of the insured other than actual fraud, the insurer never incurred 
:any liability under the policy. 

Cal . 2619. 

§ 1544. Not so far as risk. If a peril insured against has ex
isted, and the insurer has been liable for any period, however short, the 
insured is not entitled to return of premiums, so fa.r as that particular 
risk is concerned. 

Cal. 2618. 

§ 154,5 .  Ratable return. In case of an overinsurance by several
insurers , the insurer is entitled to a ratable return of the premium,  pro
portioned to the amount by which the aggregate sum insured in all the 
policies exceeds the insurable value of the thing at risk. 

Cal.  2620. 

§ 1546 . Contribution. When an overinsurance is affected by
simultaneous policies, the insurers contribute to the premium to be re
turned , in proportion to the amount insured by their respective policies. 

Cal . 2621. 

§ 1.547. Same. When an overinsurance is affected by successive
policies, those only contribute to a return of the premium who are ex
onerated by prior insurances from the liability assumed by them, and 
in proportion as the sum for which the premium was paid exceeds the 
amount for which, on account of prior insurance, they could be made 
liable. 

Cal. 2622 . 
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ARTICLE IX .-LOSS, 

§ 1548. When insurer liable. An insurer is liable for a loss of
which a peril insured against was the proximate cause, although a peril 
not contemplated by the contract may have been a remote cause of the 
loss; but he is not liable for a loss of which the peril insured against was 
only a remote cause. 

Cal. 2626. 
§ 1549. In other cases. An insurer is liable where the thing in•

sured is rescued from a peril insured against, that would otherwise have 
caused a loss, if in the course of such rescue the thing is exposed to 
peril, not insured against, which permanently deprives the insured of its 
possession, in whole or in part; or where a loss is caused by efforts to 
rescue the thing insured from a peril insured �era.inst. 

Cal. 262 7 .  
§ 1550. Exception includes consequences. Where a peril is

specially excepted in a contract of insurance, a loss which would not 
have occurred but for such peril is thereby excepted, although the im
mediate cause of the loss was a peril which was not excepted. 

Cal. 2628. 
§ 1551. Acts of insured-eft'ect of. An insurer is not liable

for a loss caused by the willful act of the insured; but he is not exoner
ated by the negligence of the insured, or of his agents or others. 

Cal. 2629. 
ARTICLE X,-NOTICE OF LOSS. 

§ 1552. No unnecessary delay. In case of loss upon an in
surance against fire, an insurer is exonerated if notice thereof be not 
given to hin1 by some person insured, or entitled to the benefit of the 
insurance, without unnecessary delay. 

Cal. 2633. 
Harriman v. Queen Ins. Co. 5 N. W. Rep. 12 ; Wakefield v. Orient Ins. Co. 

7 N. W. Rep. 647. 
§ 1553. Best in his power. Where preliminary proof of loss is

required by a policy, the insured is not bound to give such proof as 
would be necessary in a court of justice; but it is sufficient for him to 
give the best evidence which he has in his power at the time. 

Cal . 2634. 
Hansen v. American Ins. Co . 11 N. W. Rep . 670. 
§ 1554. Waiver of defects. All defects in a notice of loss, or

in preliminary proof thereof, which the insured might remedy,  and which 
the insurer omits to specify to him without unnecessary delay , as grounds 
of objection are waived. 

Cal. 2635. 
Walde ck  v. Springfield F. & M. Ins. Co. 10 N. W. Rep.  88. 
§ 1555. Waiver of delays. Delay in the presentation to an in

surer of notice or proof of loss is waived if caused by any act of his, or 
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if he omits to make objection promptly and specifically upon that 
ground. 

Cal. 2636. 
§ 1556. Reasonable diligence. If a policy requires, by way of

-preliminary proof of loss, the certificate or testimony of another person 
than the insured, it is sufficient for the insured to use reasonable dili
gence to procure it, and in case of the refusal of such ,P(lrson to give it, 
then to furnish reasonable evidence to the iruiurer that such refusal was 
not induced by any just grounds of disbelief in the facts necessary to be 
-eertifi ed . 

Cal. 2637. 
ARTICLE XI.-DOUBLE INSURANCE. 

'§ 1 557 . Definition. A double insurance exists where the same 
person is insured by several insurers separately in respect to the same 
subject and interest. 

Cal . 2641. 
Ames v. W. Manuf'rs Mut. Ins. Co. 13 N. W. Rep. 137 ; Funke v. Minne

.sota Farmers' Mut. Fire Ins. Ass'n, Id. 164; Turner v. Meridian Fire Ins. 
Co. 16 Fe� Rep. 454, and note, 459. 

§ 1558. Order of liability. In case of double insurance, the
.several insurers are liable to pay losses thereon as follows: 

1 .  In fire insurance, each insurer roust contribute ratably towards 
the loss, without regard to the dates of the several policies. 

2 . In marine insurance, the liability of the several insurers for a total 
loss, whether actual or constructive, where the policies are not simuJ: 
taneous, is in the order of the dates of the several policies ; no liability 
.attaching to a second or other subsequent policy, except as to the . excess 
of the loss over the amount of all previous policies on the same interest. 
1f two or more policies bear date upon the same day , they are deemed 
to be simultaneous,  and the liability of insurers on simultaneous policies 
is to contribute ratably with each other. The insolvency of any of the 
insurers does not affect the proportionate liability of the other insurers. 
The liability of all insurers on the same marine interest, for a partial or 
.average loss, is to contribute ratably. 

Cal. 2642. 
Ames v. W. Manuf'rs Mut. Ins. Co. 13 N: W. Rep. 137. 

ARTICLE XU.-REINSURANCE. 

§ 1559. Definition. A contract of reinsurance is one by which
-an insurer procures a third person to insure him against loss or liability 
by reason of such original insurance. 

Cal. 2646. 
§ 1560 . Disclosure required. Where an insurer obtains rein

surance , he must communicate all the representations of the original in
surer, and also all the knowledge and information he possesses, whether 
previously or subsequently acquired, which is material to the risk. 

Cal. 2647. 
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. § 1561. Presumed nature of. A reinsurance is presumed to be 
a contract of indemnity against liability, and not merely against damage. 

Cal. 2648. 

§ 1562. Who included. The original insured has no interest in 
. a  contract of reinsurance. 

Cal. 2649. 

CHAPTER II. 

MARINE INSURANCE. 

ARTICLE I. Definition of marine insurance.' 
II. Insurance interest.

III. Concealment.
IV. Representations.

V. Implied warranties. 
VI. The voyage and deviation.

VII. Loss.
VIII. Abandonment.

IX. Measure of indemnity. ·

ARTICLE I.-DEFINITION OF MARINE INSURANCE. 

§ 1563. Deflnition. Marine insurance is an insurance against 
risks connected with navigation, to which a ship, cargo, freightage, prof
its, or other insurable interest in movable property may be exposed
during a certain voyage or a fixed period of time. 

Cal. 2655. 
ARTICLE II,-INSURABLE INTERJST. 

§ 1564. Owner retains. The owner of a ship has in all cases an
insurable interest in it, even when it has been chartered by one who 
covenants to pay him its value in case of loss. 

Cal. 2659. 
§ 1565. Hypothecation reduces. The insurable interest of the

owner of a ship hypothecated by bottomry is only the excess of its value 
over the amount secured by bottomry. 

Cal. 2660. 

§ 1566. Deflnition. Freight.age, in the sense of a policy of marine
insurance , signifies all the benefit derived by the owner, either from the 
charteripg of the ship, or its employment for the carriage of his own 
goods, or those of others. 

Cal. 2661 . 

§ 1 567. Expected earnings. The owner of a ship has an insur
able interest in expected freightage which he would have certainly earned 
but for the intervention of a peril insured against. 

Cal 2662. 
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§ 1568. Same. The interest mentioned in the last section exists,
in the case of a charter-party, when the ship haa broken ground on the 
chartered voyage; and, if a price is to be paid for the carriage of goods, 
when they are actually on board, or there is some contract for putting 
them on board , and both ship and goods are ready for the specified 

 voyage. 
Cal. 2663. 

§ 1569. In profl.t.s. One who has an interest in the thing from 
which profits are expected to proceed, haa an insurable interest in the 
profits. 

Cal. 2664. 

§ 1570. Charterer. The charterer of a ship has an insurable in
terest in it, to the extent that he is liable to be da.mnified by its loss. 

Cal .  2665. 

ARTICLE Ill.-CONCEALMENT. 

§ 1571. Disclosures. In marine insurance each party is bound
to communicate, in addition to what is required by section one thousand 
four hundred and ninety-seven , all the information which he possesses, 
material to the risk, except such as is mentioned in section one thou
sand four hundred and ninety-eight, and to state the exact and whole 
truth in relation to all matters that he represents, or upon inquiry as
sumes to disclose. 

Cal. 2669. 

§ 1572. Belief material. In marine insurance , information of the
belief or expectation of a third person, in reference to a material fact, is 
material. 

Cal. 2670. 

§ 1573. Presumed knowledge. A person insured by a contract
of marine insurance is presumed to have had knowledge, at the time of 
insuring, of a prior loss, if the information might possibly have reached 
him in the usual mode of transmission, and at the usual rat.a of com-
munication. 

Cal. 2671 .  

§ 1574. Partial exoneration. A concealment in marine insur
ance , in respect to any of the following matters, does not vitiate the en
tire contract , but merely exonerates the insurer from a loss resulting 
from the risk concealed : 

1. The national character of the insured;
2. The liability of the thing insured to capture and detention;
3. The liability to seizure from breach of foreign laws of trade;
4. The want of necessary documents; and,
,5. The use of false and simulated papers. 
Cal. 2672. 

ARTICLE IV.-REPRE!ENTATIONS. 

§ 1575. Falsity rescinds. If a representation, by a person in
sured by contract for marine insurance, is intentionally false in any re-
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spect, whether material or immaterial, the insurer may rescind the en
tire contract. 

Cal. 2676. 

§ 1576 . Same. The eventual falsity of a representation as to ex
pectation does not, in the absence of fraud, avoid a contra.ct of insurance. 

Cal. 2677. 

ARTICLE V.-IMPLIED WARRANTIES, 

§ 1577. Seaworthiness. In every marine insurance upon a ship
or freight or freight.age, or upon anything which is the subject of marine 
insurance, a warranty is implied that the ship is seaworthy. 

Cal. 2681. 

§ 1578 . Deflnition of. A ship is seaworthy when reasonably fit
to perform the services, and to encounter the ordinary perils of the voy
age, contemplated by the parties to the policy . 

Cal. 2682. 

§ 1579. When seaworthy�xceptions. An implied warranty
of seaworthiness is complied with if the ship be seaworthy at the time 
of the commencement of tbe risk, except in the following cases : 

1. When the insurance is made for a specified length of time, the
implied warranty is not complied with unless the ship be seaworthy at 
the commencement of every, voyage she may undertake during that time; 
and, 

2. When the insurance is upon the cargo, which by the tem1s of the
policy, or the description of the voyage, or the establishecl custom of the 
trade, is to be transshipped at an intermediate port, the implied warranty 
is not complied with unless each vessel upon which the cargo is shipped, 
or �hipped, be seaworthy at the commencement of its particular 
voyage. 

Cal. 2683. 

§ 1580 . What included in. A warranty of seaworthiness ex
tends not only to the condition of the structure of the ship itself, but 
requires that it be properly laden, and provided with a competent mas
ter, a sufficient number of competent officers and seamen, and the re
quisite appurtenances and equipments, such as cables and anchors, food, 
fuel, and lights, and other necessary or proper stores and implements for 
the voyage. 

Cal. 2684. 

§ 1581 . Degrees of, in parts. Where different portions of the
voyage, contemplated by a policy, differ in respect to the things requi
site to make the ship seaworthy therefor, a warranty of seaworthiness is 
complied with, if, at the commencement of each portion, the ship is sea
worthy with reference to that portion. 

Cal. 2685. 

§ 1582. Delayed repairs. When a ship becomes unseaworthy
during the voyage to which an insurance relates, an unreasonable delay 

v.2-66
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in repairing the defect exonerates the insurer from liability for any loss 
arising therefrom. 

Cal. 2686. 

§ 1583 . Seaworthiness for cargo. A ship which is seaworthy
for the purpose of an insurance upon the ship, may , nevertheless, by rea
son of being unfitted to receive the cargo, be unseaworthy for the pur
poi,e of insurance upon the cargo. 

Cal. 2687. 

§ 1584. Neutral papers. Where the nationality or neutrality of
a ship or cargo is expressly warranted, it is implied that the ship will 
carry the requisite documents to show such nationality or neutrality, 
and that it will not carry any documents which cast reasonable suspi
cion thereon. 

Cal . 2688. 

ARTICLE VJ,-THE VOYAGE AND DEVIATION. 

§ 1585 . Mercantile usage. When the voyage contemplated by
a policy is described by the places of beginnip.g and ending, the voyage 
insured is one which conforms to the course from point to point fixed by 
mercantile usage between those places. 

Cal. 2692. 

§ 1586. Same-exception. If the course of sailing is not fixed
by mercantile usage, the voyage insured by a policy is the way between 
the places specified, which, to a master of ordinary skill and discretion, 
would seem the most natural, direct, and advantageous. 

Cal. 2693 . 

§ 1587 . Deviation defined. Deviation is a departure from the
course of the voyage insured, mentioned in the last two sections; or an 
unreasonable delay in pursuing the voyage; or the commencement of an 
entirely different voyage. 

Cal . 2694. 

§ 1588 .  Proper deviations. A deviation is proper:
1 .  When caused by circumstances over which neither the master nor 

the owner of the ship has any control ; 
2 .  When necessary to comply with a warranty or to avoid a peril, 

whether insured against or not; 
3 .  When made in good faith, and upon reasonable grounds of belief 

in its necessity to avoid a peril; or, 
4 . \Vhen made in good faith, for the purpose of saving human life, 

or relieving another vessel in distress. 
Cal . 2695. 

§ 1 589 . Others improper. Every deviation not specified in the
last section is improper. 

Cal. 2696. 
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§ 1590. Exonerates insurer. An insureris not liable for any
·1oss happening to a thing insured subsequently to an improper devia
tion.

Cal. 2697. 
ARTICLE VII.-LOSS. 

· § 1591. Olassi1led. A loss may be either total or partial.
Cal. 2701.
§ 1592. Partial. Every loss which is not total is partial.
Cal.2702.
§ 1593. Total. A t.ota1. loss may be either actual or constructive.
Cal. 2703.
§ 1594. Causes of same. An actual total loss is caused by:
.1. A total destruction of the thing insured;
.2. The loss of the thing by sinking, or by being broken up;
3. Any damage to the thing which renders it valueless to the owner

for the purposes for which he held it; or, 
4. Any other event which entirely deprives the owner of the pos

. session at the port of destination of the thing insured . 
. Cal. 2704. 
:.§ 1595. Constructive total loss. A constructive total loss is 

one which gives to a person insured a right to abandon, under section 
one thousand six hundred and three. 

Cal. 2705. 
§ 1596. Actual, presumed. An actual loss may be presumed

from the continued absence of a ship without being heard of; and the 
length of time which is sufficient to raise this presumption depends on 
the circumstances of the case. 

Cal. 2706. 
§ 1597. Voyage broken up. When a ship is prevented, at an

intermediate port, from completing the voyage, by the perils insured 
against, the master must make every exertion to procure, in the same or 
contiguous port, another ship for the purpose of conveying the cargo to 
its destination; and the liability of a marine insurer thereon continues 

· after they are thus reshipped.
Cal. 2707. 
§ 1598. Cost of reshipment. In addition to the liability men

tioned in the last section, a marine insurer is bound for• damages, ex
penses of discharging, storage, reshipment, extra freightage, and all other 
expenses incurred in saving cargo reshipped pursuant to the last section, 
up to the amount insured. 

Cal. 2708. 
§ 1599. Payment without notice. Upon an actual total loss

a person insured i;i entitled to payment without notice of abaudownent .. 
Cal.2709. 
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§ 1600. General average loss. Where it has been agreed that
an insurance upon a particular thing, or class of things, shall be free 
from particular average, a marine insurer is not liable for any particular 
average loss not depriving the insured of the possession, at the port of 
destination, of the whole of such thing, or class of things, even though 
it become entirely worthless; but he is liable for his proportion of all 
general average loss assessed upon the thing insured. 

Cal. 2711. 
§ 1601. Insurance against total loss. AI) insurance confined

in terms to an actual total loss does not cover a constructive total loss, 
but covers any loss which necessarily results in depriving the insured of 
the possession, at the port of destination, of the entire thing insured. 

Cal. 2712. 
ARTICLE vm.-ABANDONMENT. 

§ 1602. Definition. Abandonment is the act by which, after a
constructive total loss, a person insured by a contract of marine insur
ance declares to the insurer that he relinquishes to him his interest in. 
the thing insured. 

Cal. 2716. 
§ 1603. When authorized. A person insured by a contract of

marine insurance may abandon the thing insured, or any particular por
tion thereof, separately valued by the policy, or otherwise separately in
sured, and recover for a total loss thereof, when the cause of the loss is a 
peril insured against: 

1. If more than half thereof, in value, is actually lost, or would have
to be expended to recover it from the peril; 

2. If it is injured to such an extent as to reduce its value more than. 
one-half; 

3. If a thing insured being a ship, the contemplated voyage cannot
be lawfully performed without incurring an expense to the insured of 
more than half the value of the thing abandoned, or without incurring 
a risk which a prudent man would not take under the circumstances; or, 

4. If the thing insured being cargo or freightage, the voyage cannot
be performed, nor another ship procured by the master within a reason
able time, and with reasonable diligence, to forward the cargo, without 
incurring the like expenses or risk. But freightage cannot, in any case,. 
be abandoned, unless the ship is also abandoned. 

Cal. 2717. 

§ 1604. Must be absolute. An abandonment must be neither
partial nor conditional. 

Cal. 2718. 

§ 1605. When made. An abandonment must be made within a
reasonable time after information of the loss, and after the commence-
ment of the voyage, and before the party abandoning has information of 
its completion. 

Cal. 2719. 
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§ 1606. When ineffectual. Where the information upon which
·an abandonment has been made proves incorrect, or the thing insured
was so far restored when the abandonment was made that there was
.then in fact no total loss, the abandonment becomes ineffectual.

Cal. 2720. 

§ 1607. Form of notice. Abandonment is made by giving no
tice thereof to the insurer, which may be done orally or in writing. 

Cal. 2721.' 
§ 1608. Requisites of. A notice of abandonment must be ex-

plicit, and must specify the particular cause of the abandonment; but 
need state only enough to show that there is probable cause therefor, 
and need not be accompanied with proof of interest or of loss. 

Cal. 2722. 
§ 1609. Notice goverru,. An abandonment can be sustained

. only upon the cause specified in the notice thereof. 
Cal. 2723. 
§ 1610. Is a transfe�. An abandonment is equivalent to a trans

fer by the insured, of his interest, to the insurer, with all the chances 
,of recovery and indemnity. 

Cal. 2724. 
§ 1611. Payment entitles to salvage. If a marine insurer

J>ays for a loss as ifit were an actual total loss, he is entitled to whatever 
.may remain of the thing insured, or its proceeds or salvage, as if there 
had been a formal abandonment. 

Cal. 2725. 
§ 1612. Agents of insurer. Upon an abandonment, acts done

in good faith by those who were agents of the insured, in respect to the 
thing insured, subsequent to the loss, are at the risk of the insurer, and 
for his benefit. 

Cal. 2726. 
§ 1613. Acceptance unnecessary. An acceptance of an aban

donment is not necessary to the rights of the insured, and is not to be 
presumed from the mere silence of the insurer, upon his receiving notice 
of abandonment. 

Cal. 2727. 
§ 1614. Conclusive. The acceptance of an abandonment, wl}.ether

express or implied, is conclusive upon the parties, and admits the loss 
.and sufficiency of the abandonment. 

Cal. 2728. 
§ 1615. Irrevocable. An abandonment once made and accepted

is irrevocable, unless the ground upon which it was made proves to be 
. unfounded. 

Cal. 2729. 
§ 1616. Effect of freightage. On an accepted abandonment of

a ship, freightage earned previous to the loss belongs to the insurer 
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thereof; but freight.age subsequently earned belongs to the insurer of the, 
ship. 

Cal. 2730. 
§ 1617. Refusal to accept. If an insurer. refuses to accept a

valid abandonment, he is liable as upon an actual total loss, deducting 
from the amount any proceeds of the thing insured which may have 
come to the hands of the insured. 

Cal. 2731. 
§ 1618. Omission. If a person insured omits to abandon, he may,.

ne,·ertheless, recover his actual 108:). 
Cal. 2732. 

ARTICLE IX.-MEASURE OF INDEM:\'ITY. 

§ 1619. Valuation conclusive. A valuation in a policy of ma
rine insurance is conclusive between the parties thereto, in the adjust
ment of either a partial or total loss, if the insured has some interest at 
risk, and there is no fraud on his part, except that when a thing has 
been hypothecated by bottomry or raipo,1dentia, before its insurance, and 
without the knowledge of the person actually procuring the insuranc�, 
he may show the real value. But a valuation fraudulent in fact entitles 
the insurer to rescind the contract. 

Cal. 2736. 

§ 1620. Partial loss. A marine insurer is liable, upon a partial
loss, only for such proportion of the amount insured by him as the lo!"s 
bears to the value of the whole interest of the insured in the property in
sured. 

Cal. 2737. 
§ 1621. Profits. Where profits are separately insured in a con

tract of marine insurance, the insured is entitled to recover, in ca.5e of 
loss, a proportion of such profits equivalent to the proportion which the 
value of the property lost bears to the value of the whole. 

Cal. 2738. 
§ 1622. Valuation proportioned. In case of a valued policy

of marine insurance on freightage or cargo, if a part only of the subject 
is exposed to risk, the valuation applies only in proportion to such part. 

Cal. 2739. 
§ 1623. Presumption. When profits are valued and insured by

a contract of marine insurance, a loss of them is conclusively presumed 
from a loss of the property out of which they were expected to arise, and 
the valuation fixes their amount. 

Cal. 2740. 
§ 1624. Rules for estimate. In estimating a loss under an open

policy of marine insurance, the following rules are to be observed: 
1. The value of a ship is its value at the beginning of the risk, includ

ing all articles or charges which add to its permanent value, or which are, 
necessary to prepare it for the voyage insured; 
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2. The value of cargo is its actual cost to the insured when laden
on board, or, where the cost cannot he n.'3certained, its market value at 
the time and place of lading, adding the charges incurred in purchasing: 
and placing it on board, but without reference to any losses incurred in 
raising money for its purchase , or to any drawback on its exportation , or 
to the fluctuations of the market at the port of destination, or to ex
penses incurred on the way, or on arrival; 

3. The value of freight.age is the gross freight.age, exclusive of prim
age, without reference to the cost of earning it; and, 

4. The cost of insurance is in each case to be added to the value thus
estimated. 

Cal. 2741. 

§ 1625. Arrival damaged. If cargo insured against partial loss
arrives at the port of destination in a damaged condition, the loss of the 
insured is deemed to be the same proportion of the value which the mar
ket price at that port of the thing so damaged bears to the market price it 
would have brought if sound. 

Cal . 2742. 

§ 1626. Expenses. A marine insurer is liable for all the expenses
attendant upon a loss which forces the ship into port to be repaired; and 
where it is agreed that the insured may labor for the recovery of the 
property, the insurer is liable for the expense incurred thereby;  such ex
pense, in either case, being in addition to the total loss, if that afterwards 
occurs. 

Cal. 2743. 

§ 1627. General average. -A marine insurer is liable for a loss
falling upon the insured through a conttibution in respect to the thing 

insured, required to be made by him towards a general average loss called 
for by a peril insured against. 

Cal . 2744. 

§ 1628. Contribution. Where a person insured by a contract of
marine insurance has a demand against others for contribution, he may 
claim the whole loss from the insurer, subrogating him to his own right 
to contribution. But no such claim can be made upon the insurer after 
the separation of the interests liable to contribution, nor when the in
sured , having the right and opportunity to enforce contribution from 
others, halj neglected or waived the exercise of that right. 

Cal. 2745. 

§ 1629. New for old. In the case of a partial loss of a ship, or
its equipments, the old materials are to be applied towards payment for 
the new; and, whether the ship is new or old, a marine insurer is liable 
for only two-thirds of the remaining cost of the repairs , except that he 
must pay for anchors and cannon in full , and for sheathing metal at a 
depreciation of only two and one-half per cent. for each month that- it 
has been fastened to the ship. 

Cal. 2746. 
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CHAPTER III. 
FIRE INSURANCE. 

§ 1630. Increasing risk. An alteration in the use or condition 
of a thing insured from that to which it is limited by the policy , made 
without the consent of the insurer, by means within the control of the 
insured , and increasing the risk, entitles an insurer to rescind a contract 
of fire insurance. 

Ciµ. 2753. 
§ Hi31 . Same in use. An alteration in the use or condition of a

thing insured from that to which it is limited by the policy , which does 
not increase the risk, does not affect a contract of fire insurance. 

Cal. 2754. 
Becker v. Farmers' Mut. Ins. Co ... 12 N. W. Rep. 874. 
§ 1632.  Act of insured. A contract of fire insurance is not af

fected by any act of the insured, subsequent to the execution of the policy, 
which does not violate its provisions, even though it increases the risk, 
and is the cause of a loss. 

Cal. 27.55. 
§ 1633 . Measure of indemnity.. If there is no valuation in the

policy , the measure of indemnity in an insurance against fire is the full 
amount stated in the policy ; but the effect of a valuation in a policy of 
fire insurance is the same as in a policy of marine insurance. 

Cal. 2756. 

CHAPTER IV. 
LIFE AND HEALTH INSURANCE. 

§ 1634. When payable. An insurance upon life may be made
payable on the death of the person, or on his surviving a specified period, 
or periodically so long as he shall live, or otherwise contingently on the 
continuance or determination of life. 

Cal. 2762. 
§ 1635 . Insurable interest. Every person has an insurable in

terest in the life and health : 
1 .  Of himself; · 
2 .  Of  any person on whom he  depends wholly or in part for educa

tion or support ; 
3 . Of any person under a legal obligation to him for the payment of

money, or respecting property or services, of which death or illness might 
delay or prevent the performance; and, 

Cal . 2763. 
Connecticut Mut. Life Ins. Co. v. Luchs, 2 Sup. Ct. Rep. 949. 



LIFE AND . HEALTH INStJRANCB. 1040 

4. Of any person upon whose life any estate or interest, vested in
him , depends. 

§ 1636. Assignee. A policy of insurance upon life or health may
pass by transfer, will, or succession to any person, whether he has an 
insurable interest or not, and such person may recover upon it whatever 
the insured might have recovered. 

Cal. 2764. 
Mills v. Bobstock, 18 N. W. Rep. 162. 

§ 1 637. Notice of transfer. Notice to an insurer of a transfer
-or bequest thereof is not necessary to preserve the validity of a policy of
insurance upon life or health, unless thereby expressly required.

Cal. 2765. 

§ 1 638 . Measure of indemnity. Unless the interest of a per
-son insured is susceptible of exact pecuniary measurement, the measure 
of indemnity under a policy of insurance upon life or health is the sum 
fixed in the policy. 

Cal. 2766. 

§ 1 639. Indemnity defined. Indemnity is a contract by which
-one engages to save another from a legal consequence of the conduct of 
one of the parties, or of some other person. 

Cal. 2772. 

§ 1640. Unlawful. An agreement to indemnify a person against
an act thereafter to be done is void if the act be known by such person 
at the time of doing it to be unlawful. 

Cal. 2773. 

§ 1641. Valid. An agreement to indemnify a person against an
-act already done is valid, even though the act was known to be wrong
ful , unless it was a felony.

Cal. 2774. 
§ 1642. Includes agent.a. An agreement to indemnify against

the acts of a certain person applies not only to his acts, and their con-
sequences, but also to those of his agents. 

Cal. 2775. 
§ 1643. Several means each. An agreement to indemnify sev

�ral persons applies to each, unless a contrary intention appears. 
Cal. 2776. 
§ 1 644. Joint and separate. One who indemnifies another

against an act to be done by the latter , is liable jointly with the person 
indemnified, and separately to every person injured by such act. 

Cal. 2777. 

§ 1645. Rules of interpretation. ln the interpretation of a
contract of indemnity , the following rules are to be applied, unless a. 
�ntrary intention appears: 
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1. Upon an indemnity against liability , expressly or in other equiv
alent terms, the person indemnified is entitled to recover upon becoming 
liable. 

2. Upon nn indemnity against claims or demands, or damages, or
costs, expressly , or in other equivalent terms, the person indemnified is 
not entitled to recover without payment thereof. 

3. An indemnity against claims or demands, or liability , expressly,
or in other equivalent tem1s , embraces the cost of defense against such 
claims ,  demands, or liability incurred in good faith , and in the exercise 
of reasonable discretion. 

4. The person indemnifying is bound, on request of the person in
demnified, to defend actions or proceedings brought against the latter in 
respect to the matters embraced by the indemnity , but the person indem
nified has the right to conduct such defenses if he chooses to do so. 

5. If, after request , the person indemnifying neglects to defend the
person fodemnified , a recovery against the latter, suffered by him in good 
faith, is conclusive in his favor against the former. 

6. If the person indemnifying, whether he is a principal or a surety
in the agreement, hns not reasonable notice of the action or proceedings 
against the person indemnified,  or is not allowed to control its defense , 
judgment against the latter is only presumptive evidence against the 
former. 

7. A stipulation that a judgment against the person indemnified shall
be conclusive upon the person indemnifying is inapplicable if he had a 
good defense upon the merits, which, by want of ordinary care, he failed 
to establish in the action. 

Cal . 2778. 

§ 164G. When a surety. When one, at the request of another,.
engages to answer in damages, whether liquidated or unliquidated, for 
any violation of duty ' on the part of the latter , he is entitled to be reim
bursed in the same manner as a surety for whatever he may pay. 

Cal. 2779. 

§ 1647. Bail. Upon those contracts of indemnity which are taken
in legal proceedings , as security for the performance of an obligation im
posed or declared by the tribunals, and known as undertakings or recog
nizances, the sureties are called bail. 

Cal. 2780. 

§ 1648. How regulated. The obligations of bail are governed by 
the statutes specially applicable thereto. 

Cal. 2781 .  
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§ 1649. Definition. A guaranty is a promise to answer for the
debt, default, or miscarriage of another person. 

Cal. 2787. 
Fond du Lac Harrow Co. v. Bowles, 11 N. W. Rep. 795 ; Wetherbee v. 

Kusterer, 2 N. W. Rep. 45 ; Star Wagon Co. v. Swezey , 3 N. W. Rep. 421 ; 
Green v. Burrows, 10 N. W. Rep. Ill ; Young v. Brown, Id. 394 ; Eagle M. 
& R. Machine Co. v. Shattuck, Id. 690 ; Adams & French Harvester Co. v .  
Toml inson, 12 N. W. Rep, 139 ; Wilson v. Hentges, Id. 151 ;  First Nat. Bank 
of Monroe v. Edgerton, 13 N. W. Rep. 248 ; Bloom v. Warder, 14 N.  W. Rep. 
395. 

§ 1650. Without consent. A person may become guarantor even
without the knowledge or consent of the principal. 

Cal. 2788. 
ARTICLE II.-cREATION OF GUARANTY. 

§ 1651. Consideration. Where a guaranty is entered into at the
same time �ith the original obligation , or with the acceptance of the 
latter by the guarantee, and fom1s with that obligation 11, part of the 
consideration to him, no other consideration need exist. In all other 
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cases there must be a consideration distinct from that of the origi� 
obligation. 

Cal. 2792. 
State of Minneaota v. Galusha, 2 N. W. Rep. 939 ; Newton Wagon Co. v. 

Dier, 4 N. W. Uep. 995 ; Parry v. Spikes, 5 N. w. Uep. 794; Young v. Brown, 
10 N. W. Rep. 394. 

§ 1652.  In writing. Except as prescribed by the next section, a
guaranty must be in writing, and signed by the guarantor; but the writ
ing need not express a consideration. 

Cal . 2793. 
See sec. 920. 
Parry v. Spikes, 5 N. W. Rep. 794 ; Tookey v. Comstock, 8 N. W. Rep. 564; 

Yaugbn v. Smith, 12 N. W. Rep. 604. 
§ 1653. Exception. A promise to answer for the obligation of

another, in any of the following cases, is deemed an original obligation 
of the promisor, and need not be in writing: 

1 .  · Where the promise is made by one who has received property of 
another upon an undertaking to apply it pursuant to such promise; or 
by one who has received a discharge from an obligation in whole or in
part, in consideration of such promise. • 

2 .  Where the creditor parts with value, or enters into an obligation, 
in consideration of the obligation in respect to which the promise is 
made, in terms or under circumstances such as to render the party mak
ing the promise the principal debtor, and the person in whose behalf it 
is made his surety. 

3 .  Where the promise, being for an antecedent obligation of another, 
is made upon the consideration that the party receiving it cancels the 
antecedent obligation, accepting the new promise as a- substitute there
for, or upon the consideration that the party receiving it releases the 
property of another from a levy, or his person from imprisonment under 
an execution on a judgment obtained upon the antecedent obligation, or 
upon a consideration beneficial to the promisor, whether moving from 
either party to the antecedent obligation, or from another person. 

4. Where a factor undertakes, for a commission, to sell merchandise
and guaranty the sale. 

5 . Where the holder of  an instrument for the payment of money,
upon which a third person is or may become liable to him , transfers it 
in payment of a precedent debt of his own, or for a new consideration, 
and in connection with such transfer enters into a promise respecting 
such instrument. 

Cal. 2794. 
Rose v. O'Linn, 6 N. W. Rep. 430 ; Clopper v. Poland, 10 N. W. Rep. 538. 
§ 16,54 . Acceptance necessary. A mere offer t<:, guaranty is

not binding until notice of its acceptance is communicated by the 
guarantee to the guarantor; but an absolute guaranty is binding upon 
the guarantor without notice of acceptance. 
' Cal. 2795. 

Wilcox v. Draper, 10 N. W. Rep. 579. 
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ARTICLE m.-INTERPRETATION OF GUARANTY, 

§ 1655. Implied guaranty. In a guaranty of a contract, the
terms of which are not then settled, it is implied that its terms shall be 
such as will not expose the guarantor to greater risks than he would in
cur under those terms which are most common, in similar contracts, at 
the place where the principal contract is to be performed. 

Cal. 2799. 
§ 1 656. Of solvency. A guaranty to the effect that an obligation

is good, or is collectible, imports that the debtor is solvent, and thaL the 
demand is collectible by the usual legal pr0<.,-eedings, if taken with rea
sonable diligence. 

Cal. 2800. 
\ 

§ 1 657. Recovery. A guaranty, such as is mentioned in the last
section, is not discharged by an omission to take proceedings upon the 
principal debt, or upon any collateral security for its payment, if no part 
of the debt could have been collected thereby. 

Cal. 2801. 
§ 1 658. Insolvency presumed. In the cases mentioned in sec

tion one thousand six hundred and fifty-six, the removal of the prin
cipal from the territory, leaving no property therein from which the 
obligation might be satisfied, is equivalent to the insolvency of the prin
cipal, in its effect upon the rights and obligations of the guarantor. 

Cal. 2802. 
ARTICLE IV,-LIABILITY OF GUARANTORS. 

§ 1 659. Guaranty construed. A guaranty is to be deemed un
conditional, unless its terms import some condition precedent to the lia
bility of the guarantor. 

Cal. 2806. 
§ 1 660. Liability-when and how. A guarantor of payment

or performance is liable to the guarantee immediately upon the default 
of the principal, and without demand or notice. 

Cal. 2807. 
§ 1 661. Of conditional obligation. Where one guaranties a

conditional obligation,. his liability is commensurate with that of the 
principal, and he is not entitled to notice of the default of the principal, 
unless he is unable, by the exercise of reasonable diligence, to acquire 
information of such default, and the creditor has actual notice thereof. 

Cal. 2808. 
§ 1 662. Limitation of obligation. The obligation of a guar

antor must be neither larger in amount nor in other respects more bur
densome than that of the principal ; and if, in its terms, it exceeds it, it 
is reducible in proportion to the principal obligation. 

Cal. 2809. 
Lewis v. Garrettson, 9 N. W. Rep. 214. 
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§ 1663. Illegal contract void. A guarantor is not liable if the
contract of the principal is unlawful; hut he is liable notwithstanding 
any mere personal disability of the principal, though the disability be 
such as to make the contract void against the principal. 

Cal. 2810. 

ARTICLE V .  -CONTINUING GUARANTY. 

§ 1664. Deftnition. A guaranty relating to a future liability of
the principal, under successive transactions, which either continue his 
liability or from time to time tenew it after it has been satisfied, is called 
a continuing guaranty . 

Cal. 2814. 
Clark v.  Hyman, 7 N. W. Rep. 386 ; Davis Sewing-machine Co. v. Mills, 

8 N. W. Rep. 356 ; Crittenden v. Fiske, Id. 714 ; Young v. Brown, 10 N. W. 
Rep. 394 ; Tootle v. Elgutter, 15 N. W. Rep. 2'28. 

§ 1665 . Revocation. A continuing guaranty may be revoked at
any time by the guarantor, in respect to future transactions, unless there 
is a continuing consideration as to such transactions which he does not 
renounce. 

Cal. 2815. 

ARTICLE vr.-EXONERATION OF GUARANTORS. 

§ 1666 . Exoneration. A guarantor is exonerated , except so far 
as he may be indemnified by the principal, if by any act of the cred
Hor, without the consent of the guarantor, the original obligation of the 
prii1cipal is altered in any respect, or the remedies or rights of the cred
itor against the principal, in respect thereto, in any way impaired or 
suspended. 

Cal. 2819. 
See secs . 1657, 1679. 

§ 1667 . Void promise. A promise by a creditor, which for any
cause is void , or voidable by him at his option, does not alter the obli
gation , or suspend or impair the remedy, within the meaning of the last 
section . 

Cal . 2820. 

§ 1668 . Alteration rescinded. The rescission of an agreement
altering the original obligation of a debtor, or impairing the remedy of 
a creditor, does not restore the liability of a guarantor who has been ex
onerated by such agreement. 

Cal. 2821. 

§ 166� . Part performance. The acceptance, by a creditor, of
anything in partial satisfaction of an obligation ,  reduces the obligation 
of a guarantor thereof in the same measure as that of the principal, but 
does not otherwise affect it. 

Cal. 2822. 
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§ 1670. Delay no discharge. Mere delay on the part of a. cred
itor to proceed against the principal, or to enforce any other remedy, 
does not exonerate a guarantor. 

Cal . 2823. 
§ 1671 .  Indemnity. A guarantor, who has been indemnified by

the principal, is liable to the creditor to the extent of the indemnity, 
notwithstanding that the creditor, without the assent of the guarantor, 
may have modified the contract or released the principal. 

Cal. 2824. 
§ 1672 .  Act of law. A guarantor is not exonerated by the dis

charge of his principal by operation of law, without the intervention or 
-0mi8$ion of the creditor.

Cal. 2825. 

CHAPTER II. 

SURETYSHIP. 

ARTICLE I.  
II .  

III . 
IV. 
V. 

Who are sureties. 
Liability of sureties. 
Rights of sureties. 
Rights of creditors. 
Letter of credit. 

ARTICLE I.-WHO ARE SURETIF.8, 

§ 1673. Definition. A surety is one who,  at the request of another,
and for the purpose of securing to him a benefit, becomes responsible 
for the performance by the latter of some act in favor of a third person, 
or hypothecates property as security therefor. 

Cal. 2831 .  
Mitchell v. Chambers, 5 N. W. Rep. 57 ; Canadian Bank of Commerce v.  

Coumbe, 11 N. W. Rep. 196 ; Ward v. Hackett, 14 N. W. Rep. 5i8. 
§ 1674 . Surety who appears principal. One who appears to

be a principal , whether by the terms of a written instrument or other
wise , may show that ho is in fact a surety , except as against persons 
who have acted on the faith of his apparent character of principal. 

Cal. 2832. 
ARTICLE U.-LIABILITY OF SURETIES. 

§ 1675 . Obligation. A surety cannot be held beyond the express
terms of his contract, and if such contract prescribes a penalty for its 
breach, he cannot in any case be liable for more than the penalty. 

Cal. 2836. 
White Sewing-machine Co. v. Mullins, 2 N. W. Rep. 196 ; Ottenstein v. 

Alpaugh, Id . 219 ; Marquette Co. v. Ward, 15 N. W. Rep. 70 ; City of Fond 
du Lac v. Moore, Id. 782. 
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§ 1676 .  Like other contracts. In interpreting the t.erms of a
contract of suretyship, the same rules are to be observed in the case of 
other contracts. 

Cal. 2837. 
§ 1677 . Continues as surety. Notwithstanding the recovery of

judgment by a creditor against a surety, the latter still occupies the re-
lation of surety. 

Cal. 2838. 
§ 1678.  Exoneration. Performance of the principal obligation,

or an offer of such performance, duly made as provided in this Code, 
exonerates a surety. 

Cal . 2839. 
Greening v. Patten, 8 N. W. Rep. 107. 
§ 1679. Same. A surety is exonerated:
1 .  In like manner with a guarantor;
2 . To the extent to which he is prejudiced by any act of the creditor

which would naturally prove injurious to the remedies of the surety or 
inconsistent with his rights, or which lessens his security; or, 

3. To the extent to which he is prejudiced by an omission of the
creditor to do anything, when required by the surety, which it is his 
duty to do. 

Cal. 2840. 
Exoneration of guarantors. See see. 1666. 
Nichols v .  Palmer, 4 N. W. Rep. 137 ; Hamilton v. Prouty, 7 N. W. Rep. 

659 ; Wheaton v. Wheeler, 8 N. W. Rep. 599 ; Moulton v. Posten, Id. 621 ; 
Kimball v .  Bryan, 10 N. W. Rep. 218 ; Wendling v. Taylor, Id. 675 ; Brill v. 
Hoile, U N. W. Rep. 42 ; Fond du Lac Harrow Co. v. Bowles, Id. 795 ; Morgan 
v. Thompson, 14 N. W. Rep. 306 ; Campion v. Whitney, Id. 806 ; Durfee v.
Abbott, 15 N. W. Rep. 559. 

ARTICLE m.-RIGHTS OF SURE�. 

§ 1680. Rights of a guarantor. A surety has all the rights of
a guarantor, whether he becomes personally responsible or not. 

Cal. 2844. 
§ 1681 . Proceedings against principal. A surety may requi�

his creditor to proceed against the principal, or to pursue any other rem
edy in his power which the surety cannot himself pursue, and which 
would lighten his burden; and if, in such case, the creditor neglects to 
do so , the surety is exonerated to the extent to which he is thereby prej
udiced. 

Cal . 2845 . 
§ 1682. :May compel principal. A surety may compel his

principal to perform the obligation when due. 
Cal. 2846. 
§ 1683 . Reimbursement. If a surety satisfies the principal ob

ligation , or any part thereof, whether with or without legal proceedings, 
the principal is bound to reimburse what he has disbursed, including 
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necessary costs and expenses; but the surety has no claim for reimburse
ment against other persons, though they may have been benefited by his 
�t, except as prescribed by the next section. 

Cal . 2847. 
Kimmel v. Lowe, 9 N. W. Rep. 764. 
§ 1684. Same. A surety, upon satisfying the obligations of the

principal, is entitled to enforce every remedy which the creditor then has 
against the principal , to the extent of reimbursing what he has expended; 
and also to require all his co-sureties to contribute thereto , '\\ithout re
gard to the order of time in which they became such. 

Cal. 2848. 
Reiner v. Schlitz, 5 N. W. Rep. 493 ; Perry v. Miller, Id. 727 ; McDonald 

Manuf'g Co. v. Moran, 8 N. W. Rep. 864 ; Barhydt v. Perry, 10 N. W. Rep. 
820 ; Searing v. Berry, 11 N. W. Hep. 708 ; Hampton v. Phipps, 2 Sup. Ct. 
Rep. 622. 

§ 1685 .  Entitled to all securities. A surety is entitled to the
benefit of every security for the performance of the principal obligation 
held by the creditor, or by a co-surety, at the time of entering into the 
contract of suretyship, or acquired by him afterwards, whether the 
surety was aware of the security or not. 

Cal . 2849. 
Richards v. Yoder, 6 N. W. Rep. 629. 
§ 1686 . Principal's property ftrst. Whenever property of a

surety is hypothecated with the property of the principal, the surety is 
entitled to have the property of the principal first applied to the dis
charge of the obligation. 

Cal. 2850. 
ARTICLE IV.-RIGHTS OF CREDITORS. 

§ 1687 . Right to every security. A creditor is entitled to
the benefit of everything which a surety has received from the debtor by 
way of security for the performance of the obligation, and may, upon 
the maturity of the obligation, compel the application of such security 
to its satisfaction. 

Cal. 2854. 
ARTICLE V.-LETTER OF CREDIT. 

§ 1688. Deftnition. A letter of credit is a written instmment,
addressed by one person to another, requesting the latter to give credit 
to the person in whose favor it is drawn. 

Cal. 2858. 
§ 1689. To several. A letter of credit may be addressed to several

persons in succession. 
Cal. 2859. 
§ 1690. When writer liable. The writer of a letter of credit is,

upon the default of the debtor, liable to those who gave credit in com
pliance with its terms. 

Cal. 2860. 
v.2-67
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§ 1691. Classes defined. A letter of credit is either general or
special. When the request for credit, in a letter, is addressed to specified 
persons by name or description, the letter is special. All other letters 
of credit are general. 

Cal. 2861. 

§ 1692. General. A general letter of credit gives any person to
whom it may be shown authority to comply with its request, a.nd by his 
so doing it becomes, as to him, of the same effect as if addressed to him 
by name. 

Cal . 2862. 

§ 1693. Successive credits on. Several persons may successively
give credit upon a ieneral letter. 

Cal. 2863. 

§ 1694. Continuing guaranty. If the parties to a letter of credit
appear by its terms to contemplate a course of future dealing between 
the parties, it is not exhausted by giving a credit, even to the amount 
limited by the letter, which is subsequently reduced or satisfied by pay
ments made by the debtor, but is to be deemed a continuing guaranty. 

Cal. 2864. 

§ 1695. Notice to writer. The writer of a letter of credit is lia
ble for credit given upon it without notice to him, unless its terms ex
press or imply the necessity of giving notice. 

Cal . 2865. 

§ 1696. Credit must agree with letter. If a letter of credit
prescribes the persons by whom or the mode in which the credit is to 
be given, or the term of credit, or limits the amount thereof, the writer 
is not bound, except for transactions which, in these respects, conform 
strictly to the terms of the letter. 

Cal. 2866. 
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'§ 1697 . ·neflnition. A lien is a charge imposed upon specific 
:property , by which it is made security for the performance of an act. 

Cal. 2872. 
Gage v. Cheeseboro, 5 N. W. Rep. 881. 

§ 1698. Olassffl.ed. Liens are either general or special.
Cal. 2873.

§ 1699. General lien. A general lien is one which the holder
·thereof is entitled to enforce as a security for the performance of all the
obligations, or all ofa particular class of obligations, which exist in his
favor against the owner of the ,property.

Cal. 2S74. 

§ 1700. Specia1-prior liens. 1 .  A special lien is one which
!the holder .thereof can enforce only as a security for the performance. of 
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a particular act or obligation, and of such obligations as may be inci- -
dental thereto. 
. 2. Where the holder of a special lien is compelled to satisfy a prior 
lien for his own protection, he may enforce payment of the amount so 
paid by him, as a part of the claim for which his own lien exists. 

Cal. 2875, 2876. 
Fejavary v. Broescb, 2 N. W. Rep. 968 ; Lamb v. Jeffrey, 8 N. W. Rep. 

204, 
§ 1701. This chapter applies. Contracts of mortgage, pledge,

bottomry, or re.pondentta are subject to all the provisions of this chap
ter. 

Cal. 2877. 
ARTICLE U.-cREATION OF LIENS. 

§ 1702. Two methods. A lien is created:
1 . By contract of  the parties; or,
2. By operation of law.
Cal.  2881.
§ 1703. When by law. No lien arises by mere operation of law

until the time at which the act to be secured thereby ought to be per
formed. 

Cal. 2882. 
§ 1704. On future interest. An agreement may be made to

create a lien upon property not yet acquired by the party agreeing to 
give the lien, or not yet in existence. In such case, the lien agreed for 
attaches from the time when the party agreeing to give it acquires an in
terest in the thing to the extent of such interest. 

Cal. 2883. 
Cadwell v. Pray, 2 N. W. Rep. 52 ; Clark v. Hyman, 7 N. W. Rep. 386 ;. 

Pennington v. Jones, 10 N. W. Rep. 274 ; Phillips v. Both, 12 N. W. Rep. 
481 ; Curtiss v. Wilcox, 13 N. W. Rep. 803. 

§ 1705. Immediate eft'ect. A lien may be created by contract,
to take immediate effect, as security for the performance of obligations 
not then in existence. 

Cal . 2884. 
Cadwel l v. Pray, 2 N. W.Rep. 52 ; First Nat. Bank of Waterloo v. Elmore,. 

8 N. W. Rep. 547 ; Manor v. Sheehan, 15 N. W. Rep. 688. 

ARTICLE lll.-EFFECT OF LIENS, 

§ 1706. Transfers no title. Notwithstanding an agreement to
the contrary, a lien or a contract for a lien transfers no title to the prop
erty subject to the lien. 

Cal. 2888. 
Everett v. Buchanan, 2 Dak. 264 ; 8 N. W. Rep. 81. Otherwise in Min

nesota. See Fletcher v. Nendeck, 14 N. W. Rep. 513. 
§ 1707. Void contracts. All contracts for the forfeiture of prop

erty subject to a lien , in satisfaction of the obligation secured thereby, 
and all contracts in restraint of the light of redemption from a lien, are 
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-void, except in the case specified in section one thousand and seventy-
-One. 

Cal. 2889. 
Everett v. Buchanan, 2 Dak. 265 ; 8 N. W. Rep. 81. 
§ 1708. Does not imply obligation. The creation of a lien

does not of itself imply that any person is boo.nd to perform the act for 
which the lien is a security. 

Cal. 2890. 
Weil v. Churchman, 8 N. W. Rep. 38 ; Smith v. Unger, 5 N. W. Rep. 

1069. 
§ 1709. Extent limited. The existence of a lien upon property

does not of itself entitle the person, in whose favor it exists, to a lien 
upon the aame property, for the performance of any other obligation than 
that which the lien originally secured. 

Cal. 2891. 
§ 1710. No compell88.tion to holder. One who holds prop

-erty by virtue of a lien thereon is not entitled to compensation from the 
owner thereof for any trouble or expense which he incurs respecting it, 
except to the same extent as a borrower, under sections one thousand 
and eighty-two and one thousand and eighty-three. 

Cal. 2892. 
ARTICLE IV. -PRIORITY OF LIENS. 

§ 1711 . According to date. Other things being equal, different
liens upon the same property have priority according to the time of their 
creation, except in cases of bottomry and respondentia. 

Cal. 2897. 
Stimpson v. Pease, 5 N. W. Rep. 760 ; Phel ps v. Pope, 6 N. W. Rep. 42 ; 

Philips v. Myers, 7 N. W. Rep. 580 ; Chadburn v. Rahil ly, 10 N. W. Rep. 420 ; 
Bradley v. Gelkinson , Id. 743 : Stuart v. Smith, 14 N. W. Rep. 310 ; Phelps v. 
l!'ockler, Id. 729 ; Manor v. Sheehan , 15 N. W. Rep. 688. 

Maritime liens. The De Smet, 10 Fed. Rep. 483, and note, 489. 
§ 1712. Priority of purchase price. A mortgage given for 

the price of real property, at the time of its conveyance, has priority 
over all other liens created against the purchaser, subject to the opera
tion of the recording laws. 

Cal. 2898. 
See sec. 1801. 
Escher v. Simmons, 6 N. W. Rep. 274; Denison v. Shul er, 11 N. W. Rep. 

402 ; Phelps v. Fockler, 14 N. W. Rep. 729. 
§ 1713. Order of resort. Where one has a lien upon several

things, and other persons have subordinate liens upon or interests in 
some but not all, of the same things, the person having the prior lien , if 
he can do so without risk of loss to himself, or of injustice to other per
sons, must resort to the property in the following order, on the demand 
of any party interested: 

1 .  To the things upon which he has an exclusive lien ; 
2. To the things which are subject to the fewest subordinate liens;
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3 . In like manner inversely to the number of subordinate liens upon1
the same thing; and, 

4 .  When several things are within one of the foregoing classes and 
subject to the same number of liens, resort must be had: 

1 .  To the things which have not been transferred since the prior · 
lien was created; 

2 . To the things which have been so transferred without a valuable
consideration ; and, 

3 .  To the things which have been so transferred for a valuable con
sideration. 

Cal. 2899. 
Alternative right to funds. Sec. 2022 ; Southworth v. Parker, 1 N.W. Rep . .  

944 ; Lee v. Gregory, 11  N .  W. Rep. 297 ; McVeigh v .  Sherwood, �d. 379. 

ARTICLE V ,-REDE�PTION OF LIE:,.'S, 

§ 1714. Right of every owner. Every person having an interest
in property subject to a lien has a right to redeem it from the lien at 
any time after the claim is due, and before his right of redemption is 
foreclosed. 

Cal. 2903 . 
Everett v. Buchanan, 2 Dak. 265 ; 8 N. W. Rep. 31 ; Lamb v. Jeffrey, 3 N. 

W. Rep. 204 ; Sieben v. Becker, Id. 804 ; Powers v. Golden Lumber Co. 5 N.
W. l{ep. 656 ; Wylie v. Welch, 8 N. W. Rep. 207 ; Diddy v. Risser, Id. 655 ; .
Hospes v. Ames, Id. 905 ; Swearingen v .  Roberts, 1 1  N .  W. Rep. 325.

§ 1715 .  Inferior-subrogation. One who has a lien, inferior to
another, upon the same property , has a right: 

1. To redeem the property , in the same manner as its owner might,
from the superior lien ; and, 

2 . To be subrogated to all the benefits of the superior lien, when ne
cessary for the protection of his interests, upon satisfying the claim se
cured thereby. 

Cal. 2904 • .  
See sec. 1 700. 
Burr v .  Patrick, 8 N. W. Rep. 748 ; Sieben v. Becker, Id. 804; Powers v. 

Golden Lumber Co. 5 N. W. Rep. 656 ; Iowa· co. v. Beeson, 7 N. W, Rep. 
597 ; Wrlght v.  Patterson, Id . 820 ; Johnson v. Payne, 9 N. W. Rep. 81 ; De
troit, F .  & M. Ins. Co. v . .Aspinall, 12 N. W. Rep. 214 ; Hammond v. Leav
itt, 13 N. W. Rep. 397. 

§ 1716 .  How made. Redemption from a lien is made by perform
ing, or offering to perform, the act for the performance of which it is a 
security , and paying, or offering to pay, the damages, if any, to which 
the holder of the lien is entitled for delay. 

Cal. 2905. 
Everett v. Buchanan, 2 Dak. 270 ; 8 N. W. Rep. 31. 
Tender of amount due. Mitchell v. Roberts, 17 Fed. Rep. 776, and note, 

782. 
ARTICLE VI.-EXTINCTION OF LIENS. 

§ 1717 . Deemed accessory. A lien is to be deemed accessory to
the act for the performance of which it is a security , whether any person. 
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is bound for such performance or not, and is extinguishable in like man
ner with any other accessory obligation. 

Cal. 2909. 
See secs. 620, 1727. 
Burbank v. Warwick, 3 N. Rep. 519; Brainerd v. Elwood, Id. 799; Johnson 

v. Walter,14N. W.Rep. 325.
§ 1718. Sale or conversion by lienor. The sale of any prop

erty on which there is a lien, in satisfaction of the claim secured thereby, 
or, in case of personal property, its wrongful conversion by the person 
holding the lien, extinguishes the lien thereon. 

Cal. 2910. 
Everett v. Buchanan. 2 Dak. 258; 8 N. W. Rep. 31; 6 N. W. Rep. 439; 

Bacon v. Johnson, 7 N. W. Rep. 83; Todd v. Davey, 15 N. W. Rep. 4.21. See 
Tewksburyv. Bronson, 4 N. W. Rep. 749; Pikev. Gleason, 14 N. w. tl.ep. 210. 

§ 1719. Not by mere lapse of time. A lien is not extinguished
by the mere lapse of the time within which, under the provisions of the 
Code of Civil Procedure, an action can be brought upon the principal 
obligation. 

Cal. 2911. 
Hurley v. Cox, 2 N. W. Rep. 705; Hayes v. Frey. 11 N. W. Rep. 695. 
Sale of unclaimed property by carrier, innkeeper, etc. *§§ 1228a-1228c_. 
§ 1720. Apportionment of lien. The partial performance of an

act secured by a lien does not extinguish the lien upon any part of the 
property subject thereto, even if it is divisible. 

Cal. 2912. 
Carey v. Boyle, 14 N. W. Rep. 32. 
§ 1721. When restoration extinguishes. The voluntary res

toration of property to its owner by the hokier of a lien thereon, depend
ent upon possession, extinguishes the lien as to such property, unless 
otherwise agreed by the parties, and extinguishes it notwithstanding any 
such agreement as to creditors of the owner and persons subsequently 
acquiring title to the property, or a lien thereon, in good faith, and for 
a good consideration. 

Cal. 2913. 

CHAPTER II. 

MORTGAGE. 

ARTICLE I. Mortgage in gene{B-1. 
II. Mortgage of real property.

III. Mortgage of personal property.

ARTICLE I.-1\IORTGAGE IN GENERAL •• 
§ 1722. Definition-written formalities. 1. Mortgage is a

contract by which specific property is hypothecated for the perform
ance of an act, without the necessity of a change of possession. 
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2. A mortgage of real property can be created, renewed, or extended
only by writing, executed with the formalities required in the case of a 
grant of real property. 

Cal. 2920, 2922. 
Everett v. Buchanan, 2 Dale. 265; 8 N. W. Rep. 81; 6 N. W. Rep. 439; 

Everett v. Whitney, 7 N. W. Rep. 487; Davidson v. Cox, 9 N. W. Rep. 95. 
§ 1723. Special lien. The lien of a mortgage is special, unless

otherwise expressly agreed, and is independent of possession. 
Cal. 2923. 
§ 1724. What deemed a mortgage. Every transfer of an in

terest in property, other than in trust, made only as a security for the 
performance of another act, is to be deemed a mortgage, except when, in 
the case of personal property, it is accompanied by actual change of pos
session, in which case it is to be deemed a pledge. 

Cal. 2924. 
See sec. 1758. 
Taylor v. McClain, 2 Pae. Rep. 400; Butler v. Butler, 1 N. W. Rep. 70; 

Cooper v. Brock, 2 N. W. Rep. 660; Presley v. Lowry, Id. 61; Smith v. 
Crosby, Id. 104; Ingalls v. Atwood, 5 N. W. Rep. 160; J-ohnson v. Van Vel
son, Id. 265; Rogers v. Burrus, 9 N. W. Rep. 786; Stroup v. Haycock, 10 N. 
W. Rep. 257; Hensley v. Whiffln, Id. 844; Wier v. Day, Id. 304; Bridges v.
Lander, 14 N. W. Rep. 217; Lockwood v. Bassett, Id. 492; Challover v.
Bouck, Id. 810; Rockwell v. Humphrey, 15 N. W. Rep.394; Gould v. Hurto,
Id. 588: Hurst v. Beaver, 16 N. W. Rep. 165; Mitchell v. Roberts, 17 Fed.
Rep. 776, and note, 782.

§ 1725. Exceptions. Contracts of bottomry or respondentia, al
though in the nature of mortgages, are not affected by any of the pro
visions of this chapter. 

Cal. 2942. 
§ 1726. Defeasibility may be proved. The fact that a trans

fer was made, subject to defeasance on a condition, may, for the pur
pose of showing such transfer to be a mortgage, be proved, except as 
against a subsequent purchaser or incumbrancer for value and without 
notice, though the fact does not appear by the terms of the instrument. 

Cal. 2925. 
Taylor v. McClain, 2 Pac. Rep. 400; Johnson v. Van Velsor, 5N. W. Rep. 

265; Tilden v. Streeter, 8 N. W. Rep. 502. 
§ 1727. Rules governing mortgage. 1. Any interest in prop

erty, which is capable of being transferred, may be mortgaged. 
2. Title acquired by the mortgagor subsequent to the execution of the

mortgage, inures to the mortgagee as security for the debt in like man-
ner as if acquired before the execution. 

3. A mortgage does not bind the mortgagor personally to perform
the act for the performance of which it is a security, unless there is an 
express covenant therein to that effect. 

4. The assignment of a debt secured by mortgage carries with it the
security. 

Cal. 2947. 
See secs. 620, 633, 1717. 
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(1) See secs. 1704, 1728. Lincoln Building Ass'n v. Hass, 7 N. W. Rep.
327. 

(2) Rice v. Kelso , 7 N. W. Rep. 3; 10 N. W. Rep. 335.
(4) Woodruff v. King, 2 N. W. Rep. 452 ; Schofield v. State Nat. Bank of

Lincoln, Id. 888; Reynolds v. Morse, Id. 1070; First N11t. Bank of Decorah 
v. Day, 3 N. W. Rep. 728; Tewksbury v. Bronson, 4 N. W. Hep. 749; Kuhns
v. Bankes, 17 N. W. Rep. 856.

§ 1728. On property adversely held. A mortgage may be
{lreated upon property held adversely to the mortgagor. 

2. A mortgage of property held adversely to the mortgagor takes ef
fect from the time at which he, or one claiming under him, obtains pos
session of the property; but has precedence over every lien upon the 
mortgagor's interest in the property, created subsequently to the record
ing of the mortgage. 

Cal. 2930. 

§ 1729. Power of sale. A power of sale may be conferred by a
mortgage upon the mortgagee or any other person, to be exercised after 
a breach of the obligation for which the mortgage is a security. 

Cal. 2932. 
Everett v. Buchanan, 2 Dak. 267; 8 N. W. Rep. 31; 6 N. W. Rep. 439. 

§ 1730. Power of attorney. 1. A power of sale under a mort
-gage is a trust, and, as to real property, can be executed only in the 
manner prescribed by the Code of Civil Procedure. 

2. A power of attorney to execute a mortgage must be in writing,
.subscribed, acknowledged, or proved, certified, and recorded in like 
manner as powers of attorney for grants of real property . 

Everett v. Buchanan, 2 Dak. 267; 8 N. W. Rep. 31; 6 N. W. Rep. 489. 

§ 1731. Lien of mortgage. A mortgage is a lien upon every
thing that would pass by a grant of the property, and upon nothing 
more. 

Cal. 2926. 
Thorpe v. Cowie.,, 7 N. W. Rep. 677; Kellogg v. Lovely, ·s N. W. Rep. 

�99; Campllell v. Wambole, 13 N. W. He p. (Dak.) 567. 

§ 1732. Against whom. A mortgage is a lien upon the prop
erty mortgaged, in the hands of every one claiming under the mortgagor 
subsequently to its execution, except purchasers or incumbrancers in 
good faith, without notice and for value, and except as otherwise pro
vided by article three of this chapter. 

See secs. 620, 633, 711, 796, 1717, 1727. 

§ 1733. Possession-impairing security. 1. A mortgage
does not entitle the mortgagee to the · possession of the property unless 
authorired by the express terms of the mortgage; but, after the execu
tion of the mortgage, the mortgagor may agree to such change of pos
session without a new consideration. 
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2. No person whose interest is subject to the lien of a mortgage may
do any act which will substantially impair the mortgagee's security . 

Cal . 2927 . 
Hight of mortgagee to take possession . Sec. 1752 ; Everett v. Buchanan , 2 

Dak . 266 ; Union M. L. Ins. Co. v. Lovitt, 4 N.  W. Rep. �86 ; Evans v. Gra
ham, 7 :N". W. Rep. 380 ; Boice v. Boice, Id . 687 ; Bottsford v. Murphy, 11  
:N" .  W. Hep. 375, 376. Otherwise in Minnesota. Fletcher v. Yemlec:k, 14  
:N". \'l . Rep. 5Ia. 

§ 1734 .  Foreclosure. A mortgagee may foreclose the right of re
demption of the mortgagor, in the manner prescribed by the Code of 
Civil Procedure. 

Cal . 2931 .  
Code Civil Proc. Dak . §§  597--634, pp. 159-168. 

§ 1 73-� .  Assignment-record-discharge. 1 .  An assignment
of a mortgage may be recorded in like manner as a mortgage, awl such 
record operates as notice to all persons subsequently deriving title to the 
mortgage from the assignor. 

2 .  When the mortgage is executed as security for money clue, or to 
become due, on a promissory note, bond , or other instrument, desig
nated in the mortgage, the record of the assignment of the mortgage is 
not , of itself, notice to a mortgagor, his heirs or personal representatives, 
so as to invalidate any payment made by them , or either of them , to 
the person holding such note , bond, or other instrument. 

3. A recorded mortgage may be discharged by an entry in the margin
of the record thereof, signed by the mortgagee, or his personal represent
ative or assignee , acknowledging the satisfaction of the mortgage in the 
presence of the register, who must certify the acknowledgment in form 
substantially as follows : 

Signed and acknowledged before me, this -- day of ---, in the year 
--. A. B., Register. 

4. A recorded mortgage , if not discharged as provided in the prce<'d
ing subdivision, must be discharged upon the record by the officer lun·
ing custody thereof, on the presentation to him of a certificate signed by 
the mortgagee i his personal representatives or assigns, acknowledg<'<l , or 
proved and certified , as prescribed by the chapter on recording transfers , 
stating that the mortgage has been paid, or otherwise satisfied and dis
charged . 

5 .  A certificate of the discharge of a mortgage, and a proof or ac
knowledgment thereof, must be recorded at length , and a reference made 
in the record to the book and page where the mortgage is recorded , and 
in the minute of the discharge made upon the record of the mortgage► 

to the book and page where the discharge is recorded. 
6 .  When any mortgage has been satisfied, the mortgagee or his as

signee must immediately, on demand of the mortgagor, execute and de
liver to him a certificate of the discharge thereof, and must, at the 
expense of the mortgagor, acknowledge the execution thereof, so as to 
entitle it to be reconleJ ; or he must enter satisfaction ,  or cause Ratisfac
tion of such mortgage to be entered of record; and any mortgagee, or 



11:0RTOAOE, 1067 

assignee of such mortgage, who refuses to execute and deliver to the 
mortgagor the certificate of discharge, and to acknowedge the execution 
thereof, or to enter satisfaction, or cause satisfaction to be entered of the 
mortgage, as provided in this chapter, is liable to the mortgagor, or his 
grantee or heirs , for all damages which he or they may sustain by reason 
of such refusal, and also forfeit to him or them the sum of one hundred 
dollars . 

Cal. 2934, 2935, 2938, 2939, 2940, 2941 . 

ARTICLE IJ. -MORTGAGE OF REAL PROPERTY . 

§ 1736. Form. A mortgage of real property may be made in sub
stantially the following form : 

This mortgage, made the -- day of --. in the year --, by A. 
B. ,  of -·--, mortgagor, to C, D. , of --, mortgagee, witnes1,1eth : 

That the mortgagor mortgages to the mortgagee, ( here describe the prop
erty,)  as securi ty for the payment to him of -- dollars, on or before the 
--- day of --, in tbe year --. with interest thereon , (or as security 
for the payment of an obligation, describing it, etc. )  A. B. 

Cal. 2948. 
:See sec. 1742, and cases thert• cited. 
Stipulation for attorney's fees. Danforth v. Charles, 1 Dak . 285 ; Everett v. 

Buchanan, 2 Dak. 249 ; Abbott v. Johnson , 2 N. W. Rep. 382 .  
But a note containing provision for payment of attorney's fees i s  not 

negotiable. Jones v. Radatz, 6 N. W. Rep. 800 ; Garretson v. Puxdy, 14 N.  
W.  Rep. 100. 

Description of property. White v. Hapeman, 5 N. W. Rep. 313 ; Johnson 
v. Ashland Lumber Co. 9 N. W. Rep. 464 ;  Shepard v. Barnes, (Dak.) 14 �
W. Rep. 110 ; Manor v.  Sheehan, 15 �- W. Rep. 687.

Mortgage of homestead. Pol.itical Code, Dak . c. 38, § 3.
Power of husband and wife to convey real estate. •� 85a-85c; Edgell v.

Hagens, (Iowa, ) 5 N. W. Rep. 136 ; Van Sick\es v.  Town, ( Iowa, ) Id .  148 ; 
Wilson v. Christopherson, (Iowa,) ld. 687 ; Sherrid v .  Southwick , (Mich . )  Id . 
1027 ; Lefebvre v. Dutruit, (Wis . )  8 N. W. Rep. 149 ; Shoemaker v. Collins, 
(Mich.) 14 N. W. Rep. 559 ; Dunn v. Buckley, (Wis.) Id. 67. 

§ 1737 . Mortgage follows property. When real property,
subject to a mortgage, passes by succession or will , the successor or dev
isee must satisfy the mortgage out of his own property , without resort
ing to the executor or administrator of the mortgagor,  unless there is an 
express direction in the will of the mortgagor that the mortgage shall be 
otherwise paid. 

Prob. Code Dak. § 140, p. 229. 
See secs. 620, 633, 711 , 796, 1717, 1727, 1732. 
Bryson v. Close, 14 N. W. Rep. 350. 

§ 1738. Executed like grants. Mortgages of real property may
be acknowledged or proved , certified and recorded, in like manner, and 
with like effect, as grants thereof. 

Cal. 2952. 
Irwin v. Welch, 6 N. W. Rep. 753 ;  Stuart v. Smith, 14 N. W. Rep. 310.�--
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§ 1739. Notice by record. The record ofa mortgage, duly mad�,
-operates as notice to all subsequent purchasers and incumbrancers.

See sec. 1735. Registry. secs. 647--675. Stuart v. Smith, 14 N. W. Rep. 310. 
§ 1740. Record of accompanying paper. Every grant of real

property, or of any estate therein, which appears, by any other writing, 
to be intended as a mortgage within the meaning of chapter one of this 
title, must be recorded as a mortgage; and if such grant and other writ
ing explanatory of its true character are not recorded together,  at the same 
time and place , the grantee can derive no benefit from such record. 

§ 17 41 . Defeasance must be recorded. When a grant of real
property purports to be an absolute conveyance, but is intended to be 
defeasible on the performance of certain conditions, such grant is not 
defeated or affected as against any person, other than the grantee or his 
heirs or devisees, or persons having actual notice , unless an instrument 
of defeasance, duly executed and acknowledged, shall have been recorded 
in the office of the register of deeds of the county where the property is 
situated. 

Cal. 2950. 

ARTICLE m.- MORTGAGE OF PERSONAL PROPERTY, 

§ 17 42.  Form. A mortgage of personal property may be made in
substantially the following fonn : 

This mortgage, made the -- day of --, in the year --, by A. 
B., of ---, by occupation a --, mortgagor, to e. D. , of --, by occu
pation a --, mortgagee, witnesseth : 

That the mortgagor mortgages to the mortgagee (here describe the prop
erty) as security for the payment to him of -- dollars, on (or before) the 
-- day of --, in the year --, with interest thereon (or as security 
for the payment of a note or obligation, describing it, etc.) A. B. 

Cal. 2956. 
See sec. 1736, and cases there cited. 
Everett v. Buchanan, 2 Dal{. 249 ; 8 N. W. Rep. 31. 
I>e.'lcription of property. Fowler v. Hunt, 4 N. W. Rep. 481 ; Muir v. 

Blake, 11 N. W. Rep. 621 ; 9 N. W. Rep. 345 ; Phillips v . .Hoth, 12 N. W. 
Rep. 481 ; Eggert v. White, 13  N. W. Rep. 426 ; Shepard v. Barnes, (Dak.) 
14 N. W. Rep. 110; Montgomery v. Chase, Id. 586 ; Manor v. Sheehan, 15 
N. W. Hep. 687 .  

§ 17 43 . Two methods of foreclosure. A mortgagee of personal
property , when the debt to secure which the mortgage was executed, 
becomes due,  may foreclose the mortgagor's right of redemption by a sale 
of the property , made in the manner and upon the notice prescribed by 
the title on pledge, or by proceeding8 under the Code of Civil Procedure: 
pror;ided, that when the mortgagee, his agent or assignee, has commenced 
foreclosure by advertisement, and it shall be made to appear, by the affi
davit of the mortgagor, his agent or attorney , to the satisfaction of the 
judge of the district court of the county where the mortgaged property 
is situated, that the mortgagor has a legal counter-claim or any other 
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valid defense against the collection of the whole or any part of the amount 
claimed to be due on such mortgage, such judge may, by an order to 
that effect, enjoin the mortgagee, his agent or assignee , from foreclosing 
such mortgage by advertisement, and direct that all further proceedings 
for the foreclosure of such mortgage be had in the court properly having 
jurisdiction of the subject-matter. (As amended, Bess. Laws 1883, c. 62, 
§ 1 .)

Cal. 2967.

§ 1744 . Void unless filed-how. A mortgage of personal prop
erty is void as against creditors of the mortgagor, and subsequent pur
chasers and incumbrancers of the property in good faith for value, unless 
the original, or an authenticated copy thereof, be filed by depositing the 
same in the office of the register of deeds of the county where the prop
erty mortgaged, or any part thereof, is at such time situated. 

Cal. 2957. 
But a mortgage is valid as to parties and privies, and those having actual 

notice, without registry. Sec. 675 ; _Dooper v. Brock, 2 N. W. Rep. 660 ; 
Anderson v. Brenneman, 6 N. W. Rl!p. 222 ; Wallen v. Rossman, 7 N. W. 
Rep. 901 . 

§ 1745. Notice of filing. The filing of a mortgage of personal
property, in confom1ity to the provisions of this article, operates as no
tice thereof to all subsequent purch•rs and incumbrancers of so much 
of said property as is, at the time mentioned in the preceding section , 
situated in the county or counties wherein such mortgage or authenti
cated copy thereof is filed. 

Cal. 2959. 
Putnam v. Fitzgerald, 6 N. W. Rep. 198 ; Boydson v. Goodrich, 12 N. W. 

Rep. 913 ; Shepard v. Barnes, 14 N. W. Rep. 110. 

§ 1746 . Property in transit-of carrier. 1 .  For the pur
poses of this article, property in transit from the possession of the mort
gagee to the county of the residence of the mortgagor, or to a location 
for use, is , during a reasonable time for transportation, to be taken �s 
situated in the county in which the mortgagor resides, or where it is in
tended to be used. 

2. For a like purpose personal property used in conducting the busi
ness of a common carrier is to be taken as situated in the county in 
which the principal office or place of business of the carrier is located . 

Cal. 2960, 2961 . 

§ 1747 . Valid only where dul)'- filed. A single mortgage
of personal property, embracing several things of such character, or 
so situated, that by the provisions of this article separate mortgages 
upon them would be required to be filed in different counties, is only 
valid in respect to the things as to which it is duly filed; but a copy of 
the original mortgage may be authenticated by the register of deeds in 
whose office it is filed, and such copy be filed in any other county with 
the same effect as to the property therein that the original could have been. 

Cal. 2962, 2964. 
Putnam v. Fitzgerald, 6 N. W. Rep. 198. 
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§ 1748 . Filing �d three years-renewal. A mortgage
of personal property c�s to be vaiid as against creditors of the mort
�g?r, �nd subsequent purchasers or incumbrancers in good faith, at the 
-expiration o_f three yeat•s from the filing thereof, unless , within thirty days
next precedmg the exJ,iration of such term, a copy of the mortgage and 
a _state�ent of �e anu,,_mt of existing debt for which the mortgagee or
his assignee claims a he11,. sworn to and sub'3cril,ed by him, his agent 
or attorney , are filed anew m the office of the register of deeds in the 
county in which the mortgagor tben resides ; and in like manner the 
mo_I'tll:age and statem�nt of deb_t must be again filed every three years,
or it ceases to be vahd as agamst the parties above mentioned. (Aa 
amendtd, &88. Lawa 1881 , c. 25, § 1 .)

Briggs v. Mette, 3 N. W. Rep. 231 ;  Lowe v;�ing, 13 N. W. Rep. 892. 
§ 1749 . Execution-two witnesses. A mortgage of personal

property must be signed by the mortgagor in the P•-esence of two per
sons, who must sign the same as witnesses thereto, and 110 further proof 
o� acknowledgment is required to admit it to be filed.

§ 17 50.  How filed - careful custody - cancellation. The
register of deeds of each of the several counties must receive and fuo. all 
such instruments as are offered to •im, and must keep the same in l,is 
office in regular and orderly file, for the public information,  and must 
not permit them or any of them to be removed from his office until can
celed. Every such mortgage may be canceled by the register of deeds, 
upon the presentation to him of a receipt for the sum , money , or prop
erty secured, or an acknowledgment of satisfaction thereof, signed by the 
mortgagee. 

§ 17 51 . Registry index-entries. Every register of deeds with
whom any such mortgage or authenticated copy thereof is filed, must 
indorse a number upon the same in regular order, together with the time 
of receiving the same, and must enter the name of every party thereto in 
a book kept for that purpose, alphabetically , placing mortgagors and 
mortgagees under a separate head, and stating in separate columns, op
posite each name, the number indorsed upon the mortgage, the date 
thereof, and of the filing, the amount secured thereby , a brief of the sub
stance thereof not otherwise entered, and the time at which it is due. 
A mortgage is not to be deemed defectively filed by reason of any errors 
in the copy filed which do not tend to mislead a party interested ; and 
the negligence of the officer with whom a mortgage is filed does not prej-
udice the rights of the mortgagee. 

§ 1752.  When mortgagor may take property. If the mort
gagor voluntarily removes or permits the removal of the mortgaged prop
erty from the county in which it was situated at the time it was mort-
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�ed, the mortgagee may take possession and dispose of the property 
.as a pledge for the payment of the debt, though the debt is not due. 

Cal. 2965, 2966. 
See sec. 1733. 
Everett v. Buchanan, 2 Dair. 249; 8 N. W. Rep. 31 ; Boice v. Boice, 7 N. 

-W. Rep. 687 ; Evans v. Graham, Id. 880. 
§ 1753 . llrlay be attached. Personal property mortgaged may 

be taken under attachment or execution issued at the suit of a creditor 
•Qf a mortgagor.

Cal. 2968. 
§ 1754. Mortgagee's rights. Before the property is so taken,

the officer must pay or tender to the mortgagee the amount of the mort
gage debt and interest, or must deposit the amount thereof with the 
 county treasurer, payable to the order of the mortgagee. 

Cal. 2969. 
Stimpson v. Pease, 5 N. W. Rep. 760. 
§ 17 55.  Proceeds, how applied. When the property thus ta.ken

is sold under process, the officer must apply the proceeds of the sale as 
follows : 

1 .  To the payment of the sum paid to the mortgagee, with interest 
from the date of such payment; and , 

2 .  The balance, if any, in like manner as the proceeds of sales under 
execution are applied in other cases. 

Cal. 2970. 
§ 1756 . Ship mortgages. N<;> mortgage of any ship or vessel , or

part thereof, of the United States, shall be valid against any person, 
, ( other than the mortgagor, his heirs and devisees, and persons having 
· actual notice thereof,) unless such mortgage is recorded in the office of
the collector of the customs where such vessel is registered or enrolled.
[Sec. 4192,  Rev. St. of U.  8 . ]

Cal. 2958. 
2. Sections one thousand seven hundred and forty-four to one thou

sand seven hundred and fifty-five, inclusive, of this article, do not, there
fore, apply to any mortgage of a ship or vessel (or any part thereof) 
which is required as above, by act of congress, to be recorded in a par
ticular place or manner. 

CHAPTER III. 

PLEDGE. 

§ 1 t57.  Deflnition. Pledge is a deposit of personal property by
-way of security for the performance of another act. 

Cal. 2986. 
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§ 1758. Construction. Every contract by which the possessi6n
of personal property is transferred, as a security only, is to be deemed e. 
pledge. 

Cal. 2987. 
See sec. 1724. 
Mitchell v. Roberts, 17 Fed. Rep. 776, and note, 782. 

§ 1759.  Possession necessary. The lien of a pledge is depend
ent on possession , and no pledge is valid until the property pledged is 
delivered to the pledgee, or to a pledge-holder, as hereafter prescribed. 

Cal . 2988. 
Everett v. Buchanan, 2 Dak. 259. 

§ 17 60. Increase. The increase of property pledged is pledged
with the property. 

Cal. 2989. 

§ 1761 . Lien upon lien. One who has a lien upon property may
pledge it to the extent of his lien. 

Cal. 2990. 

§ 1762. Pledge by apparent owner. One who has allowed
another to assume the apparent ownership of property for the purpose 
of making any transfer of it, cannot set up his own title to defeat a 
pledge of the property, made by the other, to a pledgee who received 
the property in good faith, in the ordinary course of business, and for 
value . 

Cal. 2991. 

§ 1763. For other person. Property may be pledged as secu
rity for the obligation of another person than the owner, and in so doing 
the owner has all the rights of a pledgeor for himself, except as herein
after stated . 

Cal . 299-2 .  
Hampton v. Phipps, 2 Sup. Ct. Rep. 622. 

§ 1764.  Pledge-holder. A pledgeor and pledgee may agree upon
a third person with whom to deposit the property pledged, who, if h& 
accepts the deposit, is called a pledge-holder. 

Cal . 2993. 

§ 1765 . Cannot withdraw. One who pledges property as secu
rity for the obligation of another, cannot withdraw the property pledged 
otherwise than as a pledgeor for himself might; and if he receives from 
the debtor a consideration for the pledge, he cannot withdraw it without 
his consent. 

Cal. 2994. 

§ 1766.  Exoneration of holder. A pledge-holder for reward
cannot exonerate himself from his undertaking; and a gratuitous pledge
holder can do so only by giving reasonable notice to the pledgcor and 
pledgee to appoint a new pledge-holder, and, in case of their failure to 
agree, by depositing the property pledged with some impartial person, 
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who will then be entitled to a reasonable compensation for his care of 
the same. 

Cal. 2995. 
§ 1767 . Duties. A pledge-holder must enforce all the rights of the

pledgee, unless authorired by him to waive them . 
Cal. 2996. 
§ 1768. Depositary. A pledgee, or a pledge-holder for reward,

assumes the duties and liabilities of a depositary for reward. 
Cal. 2997. 
§ 17 69 .  Same. A gratuitous pledge-holder assumes the duties and

liabilities of a gratuitous depositary. 
Cal. 2998. 
See secs. 1053-1056. 
§ 1770. Misrepresentation. Wbere a debtor has obtained credit,

or an extension of time, by a fraudulent misrepresentation of the value 
of property pledged by or for him, the creditor may demand a further 
pledge to correspond with the value represented; and in default thereof 
may recover his debt immediately , though it be not actually due.  

Cal. 2999. 
§ 177 1 .  Sale-when. When performance of the act for which a

pledge is given is due, in whole or in part, the pledgee may collect what 
is due to him by a sale of property pledged, subject t<> the rules and ex
ceptions hereinafter prescribed.  

Cal. 3000. 
§ 1772 .  Demand required. Before property pledged can be

sold, and after performance of the act for which it is security is due , the 
pledgee must demand perform3Jlce thereof from the debtor, if the debtor 
can be founs. 

Cal. 3001. 
§ 1773.  Notice to pledgeor. A pledgee must give actual notice

to the pledgeor of the time and place at which the property pledged will 
be sold , at such a reasonable time before the sale as will enable the 
pledgeor to attend. 

Cal. 3002. 
Everett v. Buchanan, 2 Dak. 258 ; 8 N. W. Rep. 31 ; Holmes v. Criunmett, 

13 N. W. Rep. 924. 
§ 1774. Waiver. Notice of sale may be waived by a pledgeor at

any time; but it is not waived by a mere waiver of demand of perform
ance. 

Cal. 3008. 
§ 177 5 .  How done. A debtor or pledgeor waives a demand of per

formance as a condition precedent to a sale of the property pledged,  by 
a positive refusal to perform , after performance is due, but cannot waive 
it in any other manner except by contract. 

Cal. 3004. 
v.2-68



1074 CIVIL CODE. 

§ 1776 . Auction. The sale by a pledgee, of property pledged ,
must be made by public auction, in the manner and upon the notice to 
the public usual at the place of sale , in respect to auction sales of sim
ilar property; and must be for the highest obtainable price. 

Cal. 3005. 
Everett v. Buchanan, 2 Dak. 258. 
§ 1 777. Securities. A ple<lgee cannot sell any evidence of debt

pleclged to him, except the obligations of governments, states, or corpo
ra�ions; but he may collect the same when due . .  

Cal. 3006 .  
§ 1778. Sale required. Whenever property pledged can be sold

for a price sufficient to satisfy the claim of the pledgee, the pledgeor may 
require it to be sold, and its proceeds to be applied to such satisfaction, 
when due. 

Cal. 3007. 
§ 1779. Account. After a pledgee has lawfully sold property

pledged, or otherwise collected its proceeds, he may deduct therefrom 
the amount due under the principal obligation, and the necessary ex
penses of sale and collection, and must pay the surplus to the pledgeor, 
on demand. 

Oal. 3008. 
§ 1780. Same. When property pledged is sold by order of the

pledgeor before the claim of the pledgee is due, the latter may retain out 
of the proceeds all that can possibly become due under his claim until 
it becomes due. 

Cal. 3009. 
§ 1781 . Cannot purchase. A pledgee or pledge-holder cannot

purchase the pro1)erty pledged except by direct dealing with the pledgeor. 
Cal. 3010. 
§ 1782 .  Foreclosure. . Instead of selling property pledged as here

inbefore provided, a pledgee may foreclose the right of redemption by a 
judicial sale under the direction of a competent court; and in that case 
may be authorized by the court to purchase at the sale. 

Cal. 3011. 
Everett v. Buchanan, 2 Dak. 268. 

CHAPTER IV. 

BOTTOllRY. 

§ 1783. Definition. Bottomry is a contract by which a ship or its
freight.age is hypothecated as security for a loan, which is to be repaid 
only in case the ship survives a particubi.r risk, voyage, or period. 

Cal . 3017. 
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§ 1784. Owner may. The owner of a ship may hypothecate it or
· its freight.age, upon bottomry, for any lawful purpose, and at any time
and place.

Cal. 3018. 
§ 1785. Master may. The ma&.er of a ship may hypothecate it

· upon bottomry, only for the purpose of procuring repairs or supplies
which are necessary for accomplishing the objects of the voyage, or for
securing the safety of the ship.

Cal. 3019. 
See secs. 1391�1396, and cases cited. 

§ 1786. Same-limited. The master of[a] ship can hypothecate it
upom bottomry, only when he cannot othernise relieve the necessities of 
the ship , and is unable to reach adequa� funds of the owner, or to ob
· tain any upon the personal credit of the owner, and when previous
communication with him is precluded by the urgent necessity of the
case .

Cal. 3020 . 

§ 1787 . Same-freightage. The master of a ship may hypothe
cate freight.age upon bottomry, under the same circumstances as those 
which authorize an hypothecation of the ship by him. 

Cal. 302 1. 

§ 1788. Interest. Upon a contract of bottomry, the parties may
lawfully stipulate for a rate of interest higher than that allowed by the 
law upon other contracts. But a competent court may reduce the rate 
stipulated when it appears unjustifiable and exorbitant. 

Cal. 3022. 

§ 1789. Foreclosure. A lender upon a contract ofbottomry, made
by the master of a ship as such, may enforce the contract, though the 
circumstances necessary to authorize the master to hypothecate the ship 
did not in fact exist, if, after due diligence and inquiry, the lender had 
reasonable grounds to believe ,  and did in good faith believe, in the exis� 

• ence of such circumstances.
Cal. 3023. 

· § 1790. Void. A stipulation in a contract of bottomry, imposing
any liability for the loan independent of the maritime risks, is void. 

Cal. 3024. 

§ 1791 . No recovery. In case of a total loss of the thing hypoth
ecate<l from a risk to which the loan Wll.'3 subject, the lender upon bot
tomry can recover nothing. In case of a partial loss, he can recover only 
to the extent of the net value to the owner of .the part saved. 

Cal. 3025. 

§ 1792. When loan due. Unless it is otherwise expressly agreed,
a bottomry loan becomes due immediately upon the termination of the 
risk, although a term of credit is specified in the contract. 

Cal. 3026 . 
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§ 1793. Lost by omission. A bottomry lien is independent of
possession , and is lost by omission to enforce it within a reasonable time .. 

Cal . 30-27. 
§ 1794.  Preference over other lien. A bottomry lien, if cre

ated out of a real or apparent necessity , in good faith, is preferred to every 
other lien or claim upon the same thing, excepting only a lien for sea
men's wages , a subsequent lien of material-men for supplies or repairs , 
indispensable to the safety of the ship, and a subsequent lien for salvage .. 

Cal. 3028. 
The De Smet, 10 Fed. Rep. (note, ) 492. 
§ 1795 .  Among each other. Of two or more bottomry liens on

the same subject, the latter in date has preference, if created out of 
necessity. 

Cal. 3029. 
The De Smet, 10 Fed. Rep. (note,) 492. 

CHAPTER V. 

RESPONDENT IA. 

§ 1796.  Definition. R&ponde11tia is a contract by which a cargo,
or some part thereof, is hypothecated as security for a loan, the repay
ment of which is dependent on maritime risk. 

CaJ. 3036. 
§ 1 797 .  By owner. The owner of cargo may hypothecate it upon

respondc11tia, at any time and place, and for any lawful purpose. 
Cal. 3037. 
§ 1798.  By master. The master of a ship may hypothecate its

cargo upon re..'IJ)Onden.tia only in a case in which he would be authorized 
to hypothecate the ship and freightage, but is unable to borrow sufficient 
money thereon for repairs or supplies , which are necessary for the suc
cessful accomplishment of the voyage;  and he cannot do so, even in such 
case, if there is no reasonable prospect of benefiting the cargo thereby. 

Cal. 3038. 
See secs. 1391-1396, and cases cited. 
§ 1799. Reference. The provisions of sections one thouMnd

seven hundred and eighty-eight to one thousand seven hundred and 
ninety-five apply equally to loans on respondentia. 

Cal . 3039. 
§ 1800. Cargo owner. The owner of a ship is bound to repay to

the owner of its cargo all which the latter is compelled to pay under a 
contract of respondentia made by the master in order to discharge its 
lien. 

Cal. 3040. 
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§. 1 801 . For price of realty. One �ho sells real property has a
special or vendor's lien thereon, independent of possession, for so much 
of the price as remains unpaid, and unsecured otherwise than by the 
personal obligation of the buyer. 

Cal. 3046 . 
See sec . 1712 . 
Palmer v. Sterling, 2 N .  W. Rep. 24; Cross v. B. & S. Ry. Co. Id. 586; 

Stuart v. Harrison, 3 N. W. Rep. 546; Noyes v. Kramer, 6 N. W. Rep. 123; 
Escher v. Simmons, Id. 274; Kaiser v. Lemheck, 7 N. W. Rep . 519; Dawson 
v. Girard, L. I. A. & 'r. Co. 8 N. W. Rep. 142; Akers v. Luse, 9 N. W. Rep.
808; Rhea v. Reynolds, 10 N. W. Rep. 549; Deni.son v. Shuler, 11 N. W. Rep.
402 ; Gnash v. George, 12 N. W. Rep . . 546.

§ 1 802. Waiver of same. Where a buyer of real property gives
to the seller a written contract for payment of all or part of the price, an 
absolute transfer of such contract by the seller waives his lien to the 
extent of the sum payable under the contract, but a transfer of such 
contract in trust to pay debts, and return the surplus, is not a waiver of 
the lien.  

Cal. 3047. 
:Xoyes v. Kramer, 6 N. W. Rep .  123; Kendrick v. Eggleston, 8 N. W. 

Rep. 786 . 
§ 1 803. Certain liens valid. The liens defined in sections one

thousand eight hundred and one and one thousand eight hundred and 
:five are valid against every one claiming under the debtor, except a pur
chaser or incumbrancer in good faith and for Yalue. 

Cal. 3048. 
' § 1 804 . Same as pledge. One who sells personal property has 
a special lien thereon, dependent on possession for its price, if it is in 
his possession when the price becomes payable ; and may enforce his 
lien in like manner as if the property was pledged to him for the price. 

Cal. 8049. 
See sec . 996 . 

· Seller may also stop in transit and claim his lien. See secs. 1815-1819.

§ 1 805 . Purchaser's lien. One who pays to the owner any part
<>f the price of real property, under an agreement for the sale thereof, 
hns a special lien upon the property, independent of possession, for such 
part of the amount paid as he may be entitled to recover back in case of 
a failure of consideration. 

Cal. 3050. 
· § 1 806 . For services. E,•ery person who,  while lawfully in pos

session of an article of personal property , renders any service to the owner 
thereof, by labor or skill .employed for the protection, improvement, 
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safe-keeping, or carriage thereof, has a special lien thereon, dependent
on possession, for the compensation, if any, which is due to him from
the owner for such service. 

Cal. 3051 . 
See sec. 1721 . 
See stoppage in transit. Secs. 1815-1819. Reineman v. C . ,  C. & B. H. :a,. 

Co. 1 N. W. Hep. 619 ; Marseilles Manuf'g Co. v . .Morgan, 10 N. W. Rep. 462. 
§ 1807 . Of factor. A factor has a general lien, dependent on pos

session, for !ill that is due to him as such, upon all articles of commer
cial value that are instrusted to him by the same principal. 

Cal. 3053. 
§ 1808. Banker. A banker has a general lien, dependent on pos

session, upon all property in his hands belonging to a customer, for the 
balance due to him from such customer in the course of the business. 

Cal. 3054. 
§ 1809. Ship-master. The master of a ship has a general lien ,

independent of possession, upon the ship and freightage, for advances 
necessarily made or liabilities necessarily incurred by him for the ben
efit of the ship, but has no lien for his wages. 

Cal . 3055. 
The De Smet, 10 Fed. Rep. (note,)  491 . 
§ 1810.  Seamen. The mate and seamen of a ship have a general 

lien , independent of possession, upon the ship and freightage for their 
wages, which is superior to every other lien . 

Cal. 3056. 
The De Smet, 10 Fed. Rep. (note,} 491.  
§ 1811 .  By levy. An officer who levies an attachment or execu

tion -upon personal property acquires a special lien, dependent on pos
session, upon such property , which authorizes him to hold it until the
process is discharged or satisfied, or a judicial sale of the property is 
had. 

Cal . 3057. 
Bacon v. Thompson, 14 N. W. Rep . 312. 
§ 1812 .  Various liens. Innkeepers, boarding-house keepers, attor

neys at law, and others, have liens which are defined and regulated by 
and in the various Codes. 

Lien of attorneys. See Political Code Dak. c. 18, §� 9, 10. 
§ 1813 .  Judgment. The lien of a judgment is regulated by the

Code of Civil Procedure. 
Cal. 3058.  
Lien of judgment. Code Civil Proc. Dak. §� 300-804. 
§ 1814 .  Mechanics. 1 .  The liens of mechanics, for materials

and services upon real property, are regulated by the Code of Civil Pro
cedure. 

2. A person who makes, alters, or repairs any article of personal
property, at the request of the owner or legal possessor of the property,. 
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has a lien on the same for his reasonable charges for · work done ind 
materials furnished , and may retain possession of the same until the 
charges are paid. If not paid within two months after the work is done, 
the person may proceed to sell the property at public auction , by giving 
ten days' public notice of the sale, by advertising in some newspaper 
published in the county in which the work was done; or, if there be no 
newspaper published in the county , then by posting up notices of the 
sale in three of the most public places in the town where the work was 
done, for ten days previous to the sale . The proceeds of the sale must 
be applied to the discharge of the lien and the cost of keeping and sell
ing the property; the remainder, if any , must be paid over to the owner 
thereof. 

Cal . 3059. 
See Code Civil Proc. Dak. §§ 654-671, pp. 1 72-176. 
Xordyke v. Hawkeye Woolen .Mills, 5 .N. W. Rep. 693 ; Winter v. Hudson, 

o N. W. Rep. 541 ; .Merchant v. 0. W. P. Co. Id. 709 ; Foerder v. Wesner,
9 N. W. Rep. 100-; Spruhen v. Stout, Id. 277 ; McDonald v . Minneapolis Lum
ber Co. Id. 765 ;  Justice v. Parker, 12 .N. W. Rep. 553 ; Vaughn v. Smith, Id.
604.

•§ 1814a. Miner to have lien upon upon mine for work done or ma
terial ftlrnished. Every miner or other person who, at the request of the 
owner or owners, or his or their agents, of any lode, lead, ledge, mine, or de
posit bearing gold, cinnauar, or copper, or of any coal bank or mine, or at the 
request of any contractor or subcontractor, shall perform any labor whatever 
on said mine, or furnish any timber, rope, nails, or any other materials for 
timbering shafts or levels for the mine owned by such owner or owners, or 
who shall furnish any kind of materials for erecting any windlass, whims, or 
auy other hoisting apparatus or machinery, or for any car track, cars, tun
nels, drifts , or openings thereon , or shall perform any labor on any tunnel, 
shall have a lien upon such lode, lead, ledge, mine, deposit, uank, or tunnel 
to secure the payment of the same. ( Sess. Laws 1879, c. 41, § 1. ) 

•§ 1814b. When labor is performed for contractor, owner to pay,
when. Every miner or other person doing and performing any work or 
furnishing any materials as specified in section one of th:s act under a con
tract, either express or implied, between the owner or owners of any mine, 
or his or their agent, and any contractor working on such mi ne, whether such 
work shall be performed or materials furnished as miner, laborer, or other
wise, whose demand for work so performed or materials Ro furni!lhed has not 
been paid, may deliver to the owner or owners of such mine or tunnel, or to 
his or their agent or superintendent, an .attested account of the amount and 
value of the work and labor ihus performed, or of the materials thus furnished 
and remaining unpaid, and thereupon such owner or owners, or his or their 
agent, shall retain out of the first subsequent payments to such contractor the 
amount so due for such work and labor, or materials furnished for the benefit 
of the person so performing or purchasing the same. ( Icl. § 2 . )  

•§ 1814c. Duty of owner, when account for labor is presented.
·whenever any account for labor performed or materials furnished , as speci
fied in the last preceding section, shall be placed in the hands of the owner
or owners of any mine or tunnel, or his or their agent, it shall be the duty of
such owne1· or owners, or agent, to furnish such contractor with a copy of
such papers, so that i f  there lie any disagreement between such contractor or
his subcontractor and the creditor of ei ther, as the case may be, they may by
amicable adjustment or by arbitration ascertain the sum due, if any ; and if
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such contractor or subcontractor shall not, within ten days after the reeeipt 
of such papers, give such owner or owners, or agent, written notice thai he in
tends to dispute the claim, or if ten days after giving such notice he shall re
fuse or neglect to have the matter adjusted as aforesaid, he shall be consid
ered wi assenting thereto ; and such owner or owners, or agent, may pay the 
same when it becomes due, and for that purpose may deduct the amount out 
of any moneys due such contractor, who may in like manner deduct such 
amount from any moneys dq.e IJy him to his subcontractor, in case snch ac
count or demand is against such sulJcontractor for work and labor performed
or materials furnished as aforesaid. (Sess. Laws 1879, c. 41, § 3 . )

*§ 1814d. Amount due from contractor may'be recovered, how.
The amount which may be due from any contractor to his creditor may be 
recovered from said owner or owners by the creditor of said contractor, in an 
action at law, to the extent in ,·alue of any IJalance due by the owner or own
ers to h is or their contrnctor under the contract with him,  at the time of the 
notice first ginm as aforesaid, or subsequently, according to such contract or
under the same. (Id. § 4. )

*§ 1814e. Person entitled to lien to make itemized statement and
file same. Any person entitled to a lien under this act shall make an ac
count in writing of the ite1u�of labor, skill, machinery,, and material fur
nished, as the case may be, and after making oath thereto shall, within sixty 
days from the time of completing such labor and skill , or furnishing the last 
item of machinery or materials, file the same in the office of the clerk of the 
district court of the county or subdivision in which the lode, lead, ledge, mine, 
deposit,  bank, or tunnel may be situated, for or upon which such labor, skill, 
machinery, or materials shall have been furnished ; and also file at the same 
time a correct description of the property to be charged with said lien, which 
account and desc1iption so made and filed shall be recorded in a separate book 
to be provided for that purpose by such clerk of court, and thereupon the same 
shall ,  from the time of the completion of the work or fumishing the last item 
of machinery or materiahJ, and for one year thereafter, operate as a lien on the 
property charged in such description. When any work and labor has been 
performed or materials furnished as aforesaid under a written contract, the 
same, or a copy thereof, shall be filed with said account and description : Pro-
'Oidcd, that all lien claims for labor performed or materials furnished ·shall be
concurrent liens upon the property charged, and shall be paid pro rata out of 
proceeds arising from the sale thereof, if the same shall be sold, or upon
settlement without sale. (Id. § 5.)

*§ 1814f. Holder of lien may obtain judgment. Any person hohling
such lien may proceed to obtain a judgment for the amount of his account 
thereon uy civil action, and when any suit or suits shall be commenced thereon 
such lien shall continue unt i l  said suit or suits be finally determined and sat
isfied ; and i n  all actions instituted under this act, all persons claiming liens 
upon the property charged shall be made parties to such action or proceeding, 
and the rights of all parties therein shall  be determined hy t-he court, and 
such order made in regard thereto as shall preserve and protect the rights of
all such parties untler the provisions of this act. (Id. § 6. )

*§ 1814g. When lien is paid, satisfaction thereof shall be entered.
Any person who shall have filed his account and perfected his lien under the 
provisions of this act, shall have received satisfaction of his claim or demand, 
and the legal cost of his proceedings thereunder, he shall, upon the request of 
any person interested, and within six days after such request, enter satisfac
tion of his l ien in the office where such account and lien is of record, which 
shall forever thereafter discharge, defeat, and release the same ; and if anj• per
son holding a l ien as aforesaid shall receive satisfaction as hereinbefore speci-
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fled, or, having been tendered the amount due on bis claim or demand, with 
legal cost-,, shall not, within six days after receiving-such satisfaction or tender 
-0f payment, enter satisfaction as aforesaid, he shall forfeit and pay to the per
son or persons aggrieved double the amount of damages which may have been 
sustained in consequence of such failure or neglect : pro'Oided, he shall have 
b£:en requested in such case to enter satisfaction as aforesaid. (Sess. Laws
18i9, c.  41, § 7 . )

*§  1814h. This act to apply to oil wells, etc. The provisions of this
act shall apply to oil wells or springs, iron and lead mines, as well as all other 
mines not herein specified, so far as the same may be applicable. (Id.  § 8 . )  

*§ 1814i. Lien of party selling railway property. In all cases "11ere
railroad equipment and tol ling stock may have been or shall be sold to any per
son, firm, or corporation, to be paid for iu whole or in part in installments, 
or shall be leased, rented, hired, or delivered on condition that the same may 
be used by the person,  firm,  or corporation purchasing, leasing, renting, hir
ing, or receiving the same, and that the title to the same shall remain in the 
-vendor, lessor, renter, hirer, or deliverer of the same until the agreed upon 
price of or rent for such property shall have been fully paid, such condition 
in regard to the title so remaining in the vendor, lessor, renter, hirer, or de
liverer until such payments are fully made, shall be valid for all intents and 
purposes as to subsequent purchasers in good faith and creditors ; provided, 
the term during which the installments or [ofJ rent are to be paid shall not 
exceed ten years, and such contract shall be in writing and acknowledged.
(Sess. Laws 1883, c. 93, § 1 . )

* §  181,V. Contract, where recorded. Such contract shall be recorded
in the office of the secretary of the territory, and in the county in which' is lo
cated the principal office or place of business of such vendee or lessee ; and on 
each locomotive or car that may have been or may be so sold or leased, the name 
of the vendor or lessor, or assignee of the vendor or lessor, shall be marked, 
followed by the word " owner" or " lessor, " as the case may be. (Id. § 2.) 

*§ 1814k. Owner of stallion or bull may have lien. All owners, or
any penion having in charge a stallion or bull, shall have a lien for the service 
of the stallion or bull upon the mare or cow served by any stallion or bull, 
and upon the offspring of the mare or cow served by any stallion or bull : 
prooided, that in case the owner of such stallion or bull desire to retain a lien 
upon any mare or cow served in the manner above mentioned , the owner of 
such stallion or bull shall, within ten days after such service, file with the 
register of deeds of the county where such mare or cow are situated , a notice 
in writing, containing a particular description of the said mare or cow, when 
served , and the amount of lien claimed upon the same, which notice, when 
filed as aforesaid, shall operate as notice to subsequent purchasers and incum
brancers in good faith for the term of one year from filing of such notice. 
( &ss. Law.y 1883, c. 85, § 1 . )  

* §  1814l. Judgment-proceedings. O n  all judgments rendered in any
court in this territory for the services of any stallion or bull upon any mare 
or cow, an execution issued upon such judgment may be levied upon the 
mare or cow served by any stallion or bull, and upon the offspring of the 
mare or cow served by any stallion or bull, and said mare or cow, and the off
spring thereof, shall he solcl in the manner provided by law for the sale of per
sonal property levied upon by virtue of an execution . The proceeds of the 
sale must be applied to the payment of the judgment, and all costs of the sale 
of the property levied upon ; the remainder, if any, must be paid over to the 
owner of the mare or cow, or of the offspring thereof. (Id. § 2.) 

Herd Law, Code Civil Proc. Dak . §§ 7-17-754 ; Land Drainage, Pol. Code 
Dak. appendix, c. 56, *§ 34. 
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CHAPTER VII. 

STOPPAGE IN TRANSIT. 

§ 1815 . When operative. A seller or consignor of property,
whose claim for its price or proceeds has not been extinguished, may, 
upon the insolvency of the buyer or consignee becoming known to him , 
after parting with the property,  stop it while on its transit to the buyer 
or consignee, and resume possession thereof. 

Cal. 3076. 
Clapp v. Peck, 7 :N. W. Rep. 587; Clapp v. Sohmer, Id. 639; Sherman v. 

Rugee, 13 :N. W. Rep. 241; Greve v. Dunham, 14 :N. W. Rep. 130. 
§ 1816. Insolvency defined. A person is insolvent, within the

meaning of the last section, when he ceases to pay his debts in the man
ner usual with persons of his business, or when he declares his inability 
or unwillingness to do so. 

Cal. 3077. 
§ 1817.  Transit ends. The transit of property is at an end when

it comes into the possession of the consignee, or into that of his agent, 
unless such agent is employed merely to forward the property to the con
signee. 

Cal. 3078. 
See cases cited above, at sec. 1815. 
§ 1818. How eft'ected. Stoppage in transit can be ejfected only

by notice to the carrier or depositary of the property , or by taking act
ual possession thereof. 

Cal. 3079. 
§ 1819. Eft'ect of. Stoppage in transit does not of itself rescind a..

sale ,  but is a means of enforcing the lien of the seller. 
Cal. 3080. 



JtEGOTU.BLE INSTBUllENTS IN GENEBAL. 

TITLE XV. 

NEGOTIABLE INSTRUMENTS. 

CRA.PTER I. ·Negotiable instruments in general. 
II. Bills of exchange.

III. Promissory notes.
IV. Checks.
V. Bank-notes and certificates of deposit.

CHAPTER I. 

NEGOTIABLE INSTRUMENTS IN GENERAL . 

.ARTICLE I. 
II. 

III. 
IV. 
V. 

VI. 
VII. 

General definitions. 
Interpretation. 
Indorsement. 
Presentment for payment. 
Dishonor. 
Excuse of presentment and notice. 
Extinction. 

ARTICLE !.-GENERAL DEFINITIONS. 

1088. 

§ 1820. Scope of title. The provisions of this title apply only to
negotiable instruments, as defined in this article. 

Cal. 8086. 
§ 1821. Deftnition. A negotiable instrument is a written promise

or request for the payment of a certain sum of money, to order or bearer, 
in conformity to the provisions of this article. 

Cal. 3087. 
Lamb v. Storey, 8 N. W. Rep. 87; }.!organ v. Edwards, 11 N. W. Rep. 21; 

Klauber v. Biggerstaff, 3 N. W. Rep. 357; Edwards v. Ramsey, 14 .N.·W. 
Rep. 272; Miller v. Poage, 8 N. W. Rep. 799; Davis v. Henry, 14 N. W. Rep. 
523; Garretson v. Purdy, (Dak.) 14 N. W. Rep.100; Smith v. Van Blarcom, 
8 N. W. Rep. 90; Ingham v. Dudley, Id. 82; Rawson v. Davidson, Id. 565; 
Humphrey v. Beckwith, 12 N. W. Rep. 28; Blumenthal v. Jassoy, Id. 517; 
Jones v. Radatz, 6 N. W. Rep. 800; Barstow v. Savage Mining Co. (Cal.) 1 
Pac. Rep. 351. 
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§ 1822. ; Payable in money-certain. A negotiable instru
ment must be made payable in money only I and without any condition 
not certain of fulfillment. 

Cal. 3088. 
Garretson v. Purdy, 14 N. W. Rep. 100. 
§ 1823: Payee certain. The person t,o whose order a negotiable

instrument is made payable, must be ascertainable at the time the in
strument is made. 

Cal. 3089. 
Pettier v. Babillion, 8 N. W. Rep. 99; McIntosh v. Lytle, 8 N. W. Rep. 

983. 
§ 182'.4. Not included. A negotiable instrument may give t,o the

payee an option between the payment of the sum specified therein and 
the performance of another act; but, as to the latt.er, the instrument is 
not within the provisions of this title. 

Cal. 3090. 
§ 1825. Date, place, and time. A negotiable instrument may

be with or without date, and with or without designation of the time or 
place of payment. 

Cal. 3091. 
Time of payment, secs. 1880, 948, 949. Place of payment, sec. 188 1. First 

Nat. Bank .of Davenport v. Price, 3 N. W. Rep. 639; Townsend v. Star 
Wagon Co. 7 N. W. Rep. 274; Woodbury v. Roberts, 13 N. W. Rep. 312. 

§ 1826. Collateral. A negotiable instrument may contain a pledge
of collat.eral security, with authority t,o dispose thereof. 

Cal. 3092. 
§ 1827. Single' contract. A negotiable instrument must not con

tain any other contract than such as is specified in this article. 
Cal.3093. 
Barstow v. Savage Mining Co. I Pac. Rep. 351; Jones v. Radatz, 6 N. W. 

Rep. 800; Lamb v. Storey, 8 N. W. Rep. 87; Morgan v. Edwards, 11 N. W. 
Rep. 21; Garretson v. Purdy, (Dak.) 14 N. W. Rep.100; Edwards v. Ramsey, 
Id. 272; Davis v. Henry, Id. 523. See Farmers Nat. Bank v. Rasmussen, 1 
Dak. 60. 

§ 1828. Nominal date. Any dat.e may be inserted by the maker
of a negotiable instrument, whether past, present, or future, and the in
strument is not invalidated by his death or incapacity at the time of the 
nominal dat.e. 

Cal. 3094. 
§ 1829. Classified. There are six classes of negotiable instruments,

namely: 
1. Bills of exchange.
2. Promissory notes.
3. Bank notes.
4. Checks.
5. Bonds.
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6 Certificates of deposit.
Cal. 8095. 
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Bill of lading is a negotiable instrument. Secs. 1280, 1231. Certificates of 
stock not negQtiable instruments. Barstow v. Savage Mining Co. 1 Pac. 
Rep. 849. 

ARTICLE n.-INTERPRETATION OF NEGOTIABLE INSTRUMENTS. 

§ 1830. When payable. A negotiable instrument, which does
not specify the time of payment, is payable immediately. 

Cal. 3099. 
§ 1831. Where. A negotiable instrument, which does not specify

a place of payment, is payable at the residence or place of business of 
the maker, or wherever he may be found. 

Cal. 3100. 
§ 1832. To whom. An instrument, otherwise negotiable in form,

payable to a person named, but adding the words, "or to his order," or 
"or to bearer," or words equivalent thereto, is in the former case paya
ble to the written order of such person, and the latter case, payable to 
the bearer. 

Cal. 8101. 
§ 1833. . Same as to bearer. A negotiable instrument, made

pByable to the order of the maker, or of a fictitious person, if issued by 
the maker for a valid consideration, without indorsement, has the same 
effect against him and all other persons having notice of the facts, as if 
payable to the bearer. 

Cal. 3102. 
§ 1834. Same. A negotiable instrument, made payable to the or

der of a person obviously fictitious, is payable to the bearer. 
Cal. 3103. 
§ 1835. Consideration presumed. The signature of every

drawer, acceptor, and indorser of a negotiable instrument is presumed 
to have been made for a valuable consideration, before the maturity of 
the instrument, and in the ordinary course of business. 

Cal. 3104. 
See sec. 914. 
Indorsee in due course. Sec. l'S52. 
Wayland University v. Boorman, 14 N. W. Rep. 819. 

ARTICLE m.-INDORSEHENT. 

§ 1836. Definition. One who writes his name upon a negotiable
instrument, otherwise than as a maker or acceptor, and delivers it with 
his name thereon to another person, is called an indorser, and his act is 
called indorsement. 

Cal. 3108. 
Thorpe v. Dickey, 2 N. W. Rep. 581; Cassidy v. First Nat. Bank of Fari

bault, 14 N. W. Rep. 863. 
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§ 1837. Agreement to indorse. One who agrees to indorse a
negotiable instrument is bound to write his signature upon the back of 
the instrument, if there is sufficient space thereon for that purpose. 

Cal. 3109. 
§ 1838. On annexed paper. When there is not room for a sig

nature upon the back of a negotiable instrument, a signature equivalent 
to an indorsement thereof may be made upon a paper annexed thereto. 

Cal. 3110 . 
Osgood's Adm'rs v. Arlt, 17 Fed. Rep. 575. 
§ 1839. Classified. An indorsement may be general or special.
Cal. 3111.

· § 1840. General. A general indorsement is one by which no in-
dorsee is named. 

Cal. 3112. 
§ 1841. Special. A special indorsement specifies the indorsee.
Cal. 3113.
§ 1842. Changed to special. A negotiable instrument bearing

a general indorsement cannot be afterwards specially indorsed; but any 
lawful holder may tum a general indorsement into a special one by 
writing above it a direction for payment to a particular person. 

Cal. 3114. 
§ 1843. Not negotiable. A speciai indorsement may, by express

wor<ls for that purpose, but not otherwise, be so made as to render the 
instrument not negotiable. 

Cal. 3115. 
§ 1844. Warra.nties implied. Every indorser of a negotiable

instrument warrants to every subsequent holder thereof, who is not liable 
thereon to him: 

1. That it is in all respects what it purports to be.
2. That he has a good title to it.
3. That the signatures of all prior parties are binding upon them.
4. That if the instrument is dishonored, the indorser will, upon

notice thereof duly given to him, or without notice, where it is excused 
by law, pay the same in full, with interest, unless exonerated under the 
provisions of sections one thousand eight hundred and ninety-four, one 
thousand nine hundred and thirty-two; or one thousand nine hundred 
and thirty-four. 

Cal. !3116. 
Fish v. First Nat. Bank of Detroit, 3 N. W. Rep. 849. 
§ 1845. Liability. One man who indorses a negotiable instru

ment before it is delivered to the payee, is liable to the payee thereon 
as an indorsor. 

Cal. 3117. 
Gibson v. Parlin, 13 N. W. Rep. 405; Belden v. Hann, 15 N. W. Rep. 591. 
§ 1846. Qualified indorsement. An indorser may qualify his

indorsement "ith the words ""ithout recourse," or equivalent words; 



REGOTUBLB INSTBUIIENTS IN GENERAL. 1087 

and upon such indorsement he is responsible only to the same extent as 
in the case of a transfer without indorsement. 

Cal. 3118. 
§ 1 847. Same. Except as otherwise prescribed by the last section,

an indorsement without recolln!e has the same effect as any other in
dorsement. 

Cal. 3119. 
§ 1 84 8 .  Prior indorsers. An indorsee of a negotiable instru

ment has the same rights against every prior party thereto that he would 
have had if the contract had been made directly between them in the 
first instance. 

Cal. 3120. 
§ 1 849 . Rights of guarantor. An indorser has all the rights of

a guarantor, as defined by the chapter on guaranty in general, and is 
exonerated from liability in like manner. 

Guaranty and guarantors. Secs. 1649-1672. 
§ 1850. Accommodation. One who indorses a negotiable instru

ment at the request and for the accommodation of another party to the 
instrument, has all the rights of a surety, as defined by the chapter on 
s uretyshi p, and is exonerated in like manner, in respect to every o ne 
having notice of the facts, except that he is not entitled to contribution 
from subsequent indorsers. 

Rights and obl igations of sureties. Secs. 1673-1687. 
§ 185 1 .  Not exonerated. The want of consideration for the un

de1iaking of a maker, acceptor, or indorser of a negotiable instrument 
does not exonera,te h im from liabili ty thereon to an indorsee in good faitµ 
for a consi deration. 

Cal. 3122. 
� 1852. Definition. An indorsee in due course is one who, in good 

faith, in the ordinary cours e of business, and for value, before its appar
ent maturity or presumptive dishonor, and without knowledge of its act
ual dish onor, acquires a negotiable instrument duly indorsed to him, or 
indorsed generally, or payable to the bearer. 

Cal. 3123. 
See sec . 1835. 
Gutwilli g v. Stumes, 2 N. W. Rep.  774 ; First Nat. Bank of Rock Island v. 

Loyhed, 10 N. W. Rep. 421 ; Shaw v. Clark, 13 N. W. Rep. 786 ;  Wayl and 
U niversity v. Boorm an, 14 N. W. Rep. 819. 

§ 1853. Absolute title. An ind orsee of a n egotiable instrument,
in due course , acquires an absolute title thereto, so that it is vali d in his 
hands , notwith stand ing any provision of law making it generally void or 
voidable, and notwithstanding any defect in the title of the person from 
-whom h e  acquired it . 

Cal. 3124. 
See sec. 1852. 
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Gutwillig v. Stumes, 2 N. W. Rep. 774 ;  Shaw v. Clark, 13 N. W. Rep. 786 ; 
City Bank v. Taylor, 14 N. W. Rep. 128 ; Buhler v. Jennings, Id. 488 ; John
ston Harvester Co. v. McLean, 15 N. W. Uep. 177; Spears v. Wilson Sewing
machine Co. Id. 894. 

§ 1854. Blank indorsement. One who makes himself a party
to an instrument intended to be negotiable, but which is left wholly or 
partly in blank, for the purpose of filling afterwards, is liable upon 
the instrument to an indorsee thereof in due course, in whatever man
ner and at whatever time it may be filled, so long as it remains negotia
ble in form. 

Cal. 3125. 
Gutwillig v .  Stumes, 2 N. W. Rep. 774. 

ARTICLE IV,-PR�E�T:!dENT FOR PAYMENT. 

§ 1 855. Demand. It is not necessary to make a demand of pay
ment upon the principal debtor in a negotiable instrument, in order to 
charge him; but if the instrument is by its terms payable at a speci
fied place, and he is able and ,villing to pay it there at maturity, such 
ability and willingness are equivalent to an offer of payment upon his 
part. 

Cal. 3130. 
§ 18.56. How presented. Presentment of a negotiable instru

ment for payment , when necessary, must be made as follows, as nearly 
as by reasonable diligence it is practicable:  

1 .  The instrument must be  presented by the holder; 
2. The instrument must be presented to the principal debtor, if he

can be found at the place where presentment should be made, and if 
not, then it must be presented to some other person having c�arge 
thereof, or employed therein, if one can be found there; 

3. An instrument which specifies a place for its payment must be
presented there, and if the place specified includes more than one house, 
then at the place of residence or business of the principal debtor, if it 
can be found therein ; 

4. An instrument which does not specify a place for its payment
must be presented a\ the place of residence or business of the principal 
debtor, or wherever he may be•found , at the option of the present.er; 
and, 

5. The instrument must be presented upon the day of its maturity,
or, if it be payable on demand, it may be presented upon any day. It 
must be presented within reasonable hours, and, if it be payable at a 
banking-house, within the usual banking hours of the vicinity; but, by 
the consent of the person to whom it should be presented, it may be 
presented at any hour of the day. 

6. If the principal debtor have no place of business, or if his place
of business or residence cannot, with re8.'3onable diligence, be ascertained, 
presentment for payment is excused. 

Cal . 3131. 
Luning v. Wise, 1 Pac. Rep. 495 ;  Wallace v. Crilley, 1 N. W. Rep. 801 ;. 



NEGOTIABLE INSTRUMENTS IN GENERAL, 1089 

Allan v. Eldred, 6 N. W. Rep, 565 ; Townsend v. Star Wagon Co. 7 N. W.
Rep. 274. 

§ 18,57 . Apparent maturity. The apparent maturity of a nego
tiable instrument, payable at a particular time, is the day on which by 
its terms it becomes due; or, when that is a holiday , the next business 
day. 

Cal. 3182.  
§ 1858 . Presumed dishonor. A bill of exchange, payable at a

certain time after sight, which is not accepted within ten days after its 
date, in addition to the time which would suffice, with ordinary dili
gence, to forward it for acceptance, is presumed to have been dishonored . 

Cal. 3133. 
§ 1859 . Maturity defined. The apparent maturity of a bill of

exchange, payable at sight or on demand , is : 
1 .  If i t  bears interest, one year after i ts date; or, 
2 .  I f  it  does not bear interest , te n  days after it.'! date, i n  addition to 

the time which would suffice, with ordinary diligence, to forward it for 
acceptance. 

Cal . 3134. 
§ 1860. Same of note. The apparent maturity of a promissory

note, payable at sight or on demand , is : 
1 .  I f  it bears interest, one year after its date ; or, 
2 .  If it does not bear interest, 1ix months after its date. 
Cal . 3135. 
§ 1861 . Added time. Where a promissory note is payable at a

certain time after sight or demand, such time is to be added to the peri
ods mentioned in the last section. 

Cal. 3136. 
§ 1862. Conditions required. A party to a negotiable instru

ment may require, M a condition concurrent to its payment by him : 
1 .  That the instrument be surrendered to him , unless it is lost or 

destroyed , or the holder has other claims upon it ; or, 
2. If the holder has a right to retain the instrument, and does retain

it, then that a receipt for the amount paid, or an exoneration of the 
party paying, be written thereon; or, 

3 .  I f  the instrument is lost o r  destroyed , then that the holder give 
to him a bond, executed by himself and two sufficient sureties, to indem
nify him against any lawful claim thereon. 

Cal. 3187. 

ARTICLE V,-DISHONOR OF NEGOTIABLE INSTRUMENTS. 

§ 1863 . Dishonor defined. A negotiable instrument is dishon
ored when it is either not paid or not accepted according to its tenor, 
on presentment for the purpose, or without presentment, where that is 
excused . 

Cal. 3141. 
v .2-69
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§ 1864. No tice, bow given . Notice of the dishonor of a negotia
ble- instrument may be gi ven : 

1. By a holder thereof; or,
2. By any party to the instrument who might be compelled to pay

it to the holder , and who would, upon taking it up, ha ve a ri ght to re
imbursement from the party to whom the notice is given . 

Cal . 3142 .  
8haffer v. M addox, 2 N .  W. Rep. 464. 
§ 186.5. Fo rm of no tice. A not ice of dishonor may be given in

any form which describes the instrument with reasonable certainty , a nd 
su bstantially informs the party receiving it that the instrument has been 
dishonore d. 

Cal . 3143. 
§ 1866. How served. A notice of dishonor may be given:
1. By delivering it to the party to be charged, personally, at any

place ; or, 
� - By deli vering it to some person of disc retion, at the place of resi

dence or busiuess of  such party, apparently acting for him; or, 
3. By properly folding the notice, directing it to the party to be

charged at  his pla ce of residence, according to the best information that 
the pe r son giving the no tice can obtain, depositing it in the post-office 
most conveniently accessible from the place where the presentment was 
made , and paying the postage thereon. 

Cal. 31 44. 
Forbes v. Omaha Nat. Bank, 6 N. W. Rep. 893 ;  R iggs v. Hatch, 1 6  Fed. 

Uep. 83 8 ,  an d no te .  842. 
§ 1867. Service after death. In case of the death of a party to

whom notice of dishonor should otherwise be given, the notice must be 
given to one o f  h is personal represc.ntati ves; or if there are none, then 
to any member of his family who resided .with him at his death ; or if 
there is none, then it must be mailed to his last p lace of residence, as 
prescribed by subdivision three o f  the last section. 

Cal. 31 45. 
§ 1868. Sa me valid. A notice of dishonor sent to a party after 

h is dea th, but in ignorance thereo f, and in good faith, is valid. 
Cal. 3141:i. 
§ 1869. If not by mall, when. Notice of d ishonor , when given 

by the holder of a n  instrument, or his agent , otherwise than by mail, 
must be given on the day of his [its] dishonor, or on the next business 
day there after. 

Ca l .  3147. 
§ 1870 . No tice by m all. When notice of dishonor is g iven by

mai l ,  i t  must be  deposited in the post-office in time for the first mail 
which close s a fter  noon of the first business day succeeding th e dishonor , 
and which leave s  the place where the instrument wa s dishonored, for the 
place to whi ch  the notice should be sent . 

Cal. 3148. 
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§ 1871. By agent. When the holder of a negotiable instrument,
, at the time of its di shon or, is a mere agent for the owner, it is sufficient 
for him to give notice  to h is principal in the same manner as to an in
dorser, and his principal may gi ve notice to any other party to be 
charged, as if he were himself an indorser. And if an agent of th e owner 
employs a subagent, it is suffici ent' for each successive agent or subagent 
to give notice in like manner to his own principal. 

Cal. 8149. 

§ 187 2. Notice to prior parties. Every party to a negotia
ble instrument, receiving notice of its dishonor, has the like time there
after to give similar notice to prior parties, as the original holder had 
after its dishonor. But this additional time is available only to  the par
ticular party entitled thereto. 

Cal. 8150. 
Claflin v. Reese, 6 N. W. Rep. 729. 

§ 1873. Benefl.ts all parties. A notice of the di sh onor of a ne
gotiable instrum ent, if valid in favor of the party giving it, in ures to  
the benefit of all other parties thereto, whose right to give the like notice 
has not then been lost. 

Cal. 8151. 

ARTICLE VI.-EXCUSE OF PRESE?>."TMENT AND NOTICE. 

§ 187 4. Excuses classifted. Notice of di s honor is ex�u sed:
1. When the party by whom it should be given cannot , ,vith rea

sonable diligence, ascertain either the place of residence or business of 
the party to  be charged; or, 

2. When there is no post-office communication between the town of
the party by whom the notice should be given, and the town i n  w hich 
the plac e  of residence or business of the party to be charged is situ
ated; or, 

3. When the party to be charged is the same person who dishonors
the instrument; or, 

4. When the notice is waived by the party entitled thereto.
Cal. 3155. 
Hale v. Danforth, 1 N. W. Rep. 284; Whitel ey v. All en, 9 N. W. Rep. 190; 

Isham v. McClure, 12 N. W. Rep. 558. 

§ 1875. Presentment excused. Presentment and notice are ex
<:used as to any party to a negotiable instrument, who informs t he holder 
within ten days before its maturity that it will be dishonored. 

Cal. 3156. 
Appelgarth v. Aybott, 1 Pac. Rep. 43. 
§ 1876. Security excuses. I f, before or after the maturity of an

instrument, an indorser has received full security for the am ount thereof, 
or the maker has assigned all his estate to him as such. security ,  pre
sentment and notice to him are excused. 

Cal. 3157. 
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§ 1877. Delay excused. Deloy in presentment, or fn giving no
tice of dishonor, is excused, when caused by circumstances which the 
party delaying could not have avoided by the exercise of reasonable care 
and diligence. 

Cal . 3158. 

§ 1878. Extent of waiver. A waiver of pre!-lentment waives no
tice of dishonor, also, unless the contrary is exprei;sly stipulated; but a 
waiver of notice does not waive presentment. 

Cal. 3159. 

§ 1879. Waiver of protest. A waiver of protest on any negoti
able instrument other than a foreign bill of exchange, waives presentment 
and notice. 

Cal. 3160. 

ARTICLE vn. -EXT�CTION' OF NEGOTIABLE INSTRID{ENTS. 

§ 1880. What does. The obligation of a party to a negotiable in- 
strument is extinguished: 

1 . In like manner with that of  parties to contract� in general; or,
2. By payment of the amount due upon the instrument, at or after 

its maturity, in good faith and in the ordinary course of business, to any 
person having actual possession thereof, and appearing, by its terms, to 
be entitled to payment. 

Cal. 3164. 

§ 1881. Revivor. If, after its extinction, a negotiable instrument
comes into the possession of an indorsee in due course, the obligation. 
thereof revives in his favor. 
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ARTICLE I ,-J.<'ORM AND INTERPRETATION OF A BILL. 

§ 1882.  Form of bill. A bill of exchange is an instrument, ne
·gotiable in form, by which one, who is called the drawer, requests an
other, called the drawee, to pay a specified sum of money.

Cal. 3171 . 
Lewis v. Lawrence, : 14 N. W. Rep. 587. 
§ 1 883 . Additional drawee. A hill of exchange may give the

name of any person, in addition to the drawee, to be resorted to in case 
of need. 

Cal . 3172. 
§ . 1 884.  Parts of · a  set. A bill of exchange may be drawn in

any number of parts, each part stating the exist�nce of the others, and 
all forming one set. 

Cal. 317:-'. 
§ 1 885 .  In three parts. An agreement to draw a bill of ex

change binds the drawer to execute it in three parts , if the other party 
to the agreement desires it . 

Cal . 3174.  
§ 1886 . One part for whole. Presentment , acceptance , or pay

ment of a single part in a set of a bill of exchange, is sufficient for the 
whole. 

Cal . 3175. 
§ 1 887 . Place of payment. A bill of exchange is payahle :
1 .  At the place where, by its terms, it is made payable ; or,
2. If it specify no place of payment, then at the place to which it is

addressed ; or, 
3. If it be not addressed to any place , then at the place of residence

or business of the drawee, or wherever he may be found. If the drawee 
has no place of business , or if his place of business or residence cannot 
with reasonable diligence he ascertained, presentment for payment is ex
cused , and the bill m�y be protested for non-payment. 

Cal . 3176. 
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§ 1888. Drawer. The rights an d obligations of the drawer of a. ·
bill of  exchange are the same as those of the first indorser of any other 
negotiablt:i instrument. 

Cal. 317 7. 
ARTICLE n. -DAYS OF GRACE. 

§ 1889. What instrumen ts have gra ce. Days of grace are
allowed, unless there be an express stipulation to the contrary, as fol-
lows : 

1. On all bills of exchange or drafts payable at , sight, whether for
eign or inland, the par ty or parties upon whom the same are drawn 
shall have three days of grace after presentation for payment of the same, 
but Sundays and holidays are excluded from the computation of the 
aforesaid days of grace ; 

2. The l ike days of grace, to be computed as abo ve ,  shall be allowed
for the payment of all promissory notes, bills of exchange, and draft.s, 
on the face of which time is given or specified; and, 

3. Notes due on demand shall also be subject to the like days of
g race, in manner as aforesaid, after demand is made for the payment o f  
the same. 

Cal. 318 1. 
Green v. Raymond, 2 N. W. Rep . 881. 

ARTICLE m.-PRESENnIENT FOR ACCEPTANCE. 

§ 1890. Befo re pa ymen t. At any time before a bill of exchange
is  p ayable the holder may present it to the drawee for acceptance, and 
if acceptance is refused the bill is dishonored. 

Cal. 3185. 
§ 1891. Manner of p resent ment. Presentmen ts for acceptance

must be made in the following manner, as nearly as by reasonable 
diligence it is practicable : 

1 .  The bill must be presented by the holder or his agent; 
2. It must be presented on a business day, and within reasonable

hour s;  
3. It must be presented to the drawee, or, if he be absent from bis •

place of res idence or busin ess, to some person having charge thereof, or: 
employed therein ; and, 

4. The drawee , on such presentment, may postpone his a cceptance
or refusal until the next day. If the drawee have no  pla ce of business, 
or if h is place of business or residence cannot with reasonable diligence 
be ascertained, p resentment for a cceptance is excused, and the bill may 
be pro tested for non-acceptance. 

Cal. 318 6. 
Nicholso n v .  Barnes, 9 N. W. Rep. 65 2. 
§ 1892. Joint d rawees . Pr esentment for acceptance to one of

several joint drawees, and refusal by him ,  dispenses with presentment to,. 
the others. 

Cal. 318 7. 
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§ 1893. Drawee in need. A bill of exchange which specifies a
drawee in case of need, must be presented to him for acceptanC!;l or pay
ment, as the case may be, before it can qe treated as dishonored. 

Cal. 8188. 

§ 1894 . When made. When a bill of exchange is payable at a
specified time after sight, tl\e drawer and indorsers are exonerated if it 
is not presented for acceptance within ten days after the time which 
would suffice, with ordinary diligence, to forward it for acceptance, un
less presentment is excused. 

Cal. iH89. 
ARTICLE IV.-ACCEPTANCE. 

§ 1895 . How made. An acceptance of a bill must be made in
writing, by the drawee, or by an acceptor for honor, an<l may be made 
by the acceptor writing his name across the face of the bill, with or with
out other words. 

Cal. 3193.  

§ 1896. Holder entitled to. The holder of a bill of exchange,
if entitled to an acceptance thereof, may treat the bill as dishonored, if 
the drawee refuses to write across its face an unqualified acceptance. 

Cal . 3194. 

§ 1897. What deemed sufficient. The holder of a bill of ex
change may , without prejudice to his rights against prior parties , receive 
and treat as a sufficient acceptance : 

1 .  An acceptance written upon any part of the bill , or upon a sep
arate paper; 

2 .  An acceptance qualified so far only as to make the bill payable at 
a particular place within the city or town in which, if the acceptance 
was unqualified, it would be payable; or, 

3. A refusal by the drawee to return the bill to the holder after pre
sentment ; in which case the bill is payable immediately, without r� 
gard to its terms. 

Cal. 3195. 
Hoagland v. Erck, 10 N. W. Rep. 498. 
§ 1898. Upon separate paper. The acceptance of a bill of ex

change by a separate instrument binds the acceptor to one who, upon 
the faith thereof, has [taken] the bill for value, or other good considera
tion. 

Cal. 3196. 

§ 1899.  Promise to accept. An unconditional promise , in writ
ing, to accept a bill of exchange, is a sufficient acceptance thereof, in 
favor of every person who, upon the faith thereof, has taken the bill for 
value or other good consideration .  

Cal. 3197. 

§ 1900. Cancellation of. The acceptor of a bilJ of exchange may
cancel his acceptance at any time before delivering the bill to the holder, 
and before the holder has , with the consent of the acceptor, transferred 
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his title to another person who has given ,·alue for it upon the faith of 
such acceptance. 

Cal. 3198. 

§ 1901. Admissions by. The acceptance of a bill of exchange
admits the signature of the drawer, but does not admit the signature of 
any indorser to be genuine. 

Cal. 3199. 

ARTICLE V. -ACCEPTANCE OR PAYMENT FOR HONOR. 

§ 1902. When may be done. On the dishonor of a bill of ex
change by the drawee, and , in case of a foreign bill, after it has been 
duly protrsted , it may be accepted or paid by any person, for the honor 
of any party thereto. 

Cal . 3203 . 

§ 1903. What holder must accept. The holder of a bill ofex
change is not bound to allow it to be accepted for honor, but is bow1d 
to a..ccept payment for honor. 

Cal. 3204. 

§ 1904 . For honor, how made. An acceptor or payer for honor
must write a memorandum upon the bill, stating therein for whose honor 
he accept'l or pays, and must give notice to such parties , with reason
able diligence, of the fact of such acceptance or payment. Having done 
so, he is entitled to reimburseruent from such parties , and from all par
ties prior to them. 

Cal . 3205. 

§ 1905. How enforced. A bill of exchange which has been ac
cepted for honor , must be presented at its maturity to the drawee for 
payment, and notice of its dishonor by him must be given to the ac
ceptor for honor in like manner as to an indorser ; after which the acceptor 
for honor must pay the bill. 

Cal. 3206. 

§ 1906. Notice by holder required. The acceptance of a bill
of exchange for honor does not excuse the holder from giving notice of 
its dishonor by the drawee. 

Cal. 3207 . 

ARTICLE VI.-PRESENTMENT FOR PAYMENT. 

§ 1907 . Place. If a bill of exchange is by its terms payahle at a
particular place , and is not accepted on presentment, it must be pre
sented at the same place for paiment, when presentwent for paywent is 
necessary. 

Cal . 3211 .  

§ 1908. Presented where accepted. A bill of  exchange, ac
cepted payable at a particular place, must be presented at that place for 
payment , when presentment for payment is necessary , and need not be 
presented elsewhere. 

Cal. 3212. 
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§ 1909. Reaso nable diligence. If a bill of exchange, payable
at  s ight , or on demand,  without interest , is not duly presented for pay
ment within ten days after the time in which it could , with reasonable 
diligence ,  be transmitted to the proper p la ce for s uch presentment , the 
drawer and indorsers are exonerated, unless such presentment is ex
cused .  

Cal . 3213. 
§ 1910 .  No exoneration .  Mere delay in present ing a bill of ex

change payable, with inlAlrel!t, at sight or ou demand, does not exonerate 
any party thereto. 

Cal .  3214. 

ARTICLE VII.-EXCUSE OF PRESENTMENT AND NOTICE. 

§ 191 1 .  Lac k o f  ca pac ity 'to accept. The presentment of a
bill of exchange for a cceptance is excused if the dra wee has not capacity 
to accept it. 

Cal . 3218. 
§ 1912 .  Beyond con trol. Delay in the pr esent ment o f  a bill of

exchange for a cceptance is excused when caused by cir cumstances over 
which the holder has no control. 

Cal . 3219. 
§ 1 913. When fo rb idden . Presentment of a bill of exchange

for acceptance or payment , and noti ce of its dishonor , are excused as to 
the drawer if he forbids the drawee to  a ccept ,  or the acceptor to pay the 
bill ;  or if, at the time of drawing , he had no reason to believe that the 
. drawee would accept or  pay the same. 

Cal . 3220. 
ARTICLE VII.-FOREIGN BILLS. 

§ 1 914. Deftnition . An inland bill of exchange is one drawn and
payable within this ter ritory. All other s  ar e foreign. 

Cal . 3 224. 
§ 1915 .  Protest necess ary. Notice of the dishonor of a foreign

bill of exchange can be g iven only by notice of its protest .  
Cal . 3225 . 
Gue l ick v .  Nat. St ate Bank o f  Burl ing ton, 9 N .  W. Rep .  328. 
§ 1916. By who m p ro tes ted . Protest must be made by a no

tary public ,  if, with reasona ble diligence , one can be obtained; and if  
not ,  thPn by any reputabfo pe rson , in the presence of t wo witnesses . 

Ca l .  3 22 6. 
G uel i ck v .  Nat .  State Dank of Bur lington, 9 N .  W. Uep. 3 28 ; P ier ce v. 

lndseth, I Sup . Ct. Rep. 418 . 
. § 1917. Fo rm o f  p ro test. Protest must be made by an in stru
ment in writing, gh·ing a li teral copy of the bill of exchange , with all 
that is written thereon , or annexing the original ,  stating t he presentment , 
and the manner in which it was made; the presence or absence of the 
drawee or acceptor , as the case may be ; the re fusal to accept , or to pay,  
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or the inability of the dra wee to give a binding a cceptance ; and, in case 
of refusal, the reason assigned, if any j and, finally, protesting against all 
the parties to be charged. 

Ca l .  32 '2 7. 
Guel i ck v. Nat . State Bank of Bur l ington, 9 N .  W. Rep. 328 ; P ier ce v .  

In dseth, 1 Sup. C t. Rep. 418. 
§ 19 18 .  P lace of p rotest. A protest for non-acceptance must be

ma de in the city or town in which the bill is  presented for acceptmice ; 
and a protes t for non-payment, in the ci ty or town in which it is pre
sented for payment. 

Cal. 32 '28. 
§ 19 19. When no ted . A pr otest must be noted on the day of the

pres entment, or o n  the next business <lay ; but it may be written out at 
any time thereafter. 

Ca l. 3229 . 
§ 1920. Protest exc used. The want of  protest o f  a foreign hill

of exchange, or delay in making the same, is excused in like cases with 
the want  or delay of presentment. 

Ca l .  3230 . 
See secs. 1911-1913. 
Wo lfo rd v. Andrews, 13 N .  W.  Rep. 1 67. 
§ 19 21 . No ti ce ,  how given. Notice of protest must  be given in

the same manner a s  notice of dishonor, except that it may be given by 
the notary who makes the protest. 

Ca l .  3231. 
§ 1922. Protest waived by b ill. If a foreign bill of exchange

on its face wa ives protest, notice of dishonor may be given to any party 
thereto in like manner as of an inland bill ; except that if any indor!;'er 
of such a bill expressly requir es protest to be made , by a direction writ
ten on the bill at  or ' before his indorsement, protest m ust be  ma <le, and 
notice thereof given to him and to all subsequent indorsers. 

Cal. 3232 . 
§ 19 23. De cl aration fo r hono r. One who pays a foreign hill of

exchange for honor must declare, before payment, in the presence of a 
person a uthorized to ma ke protest, for whose honor he pays the same, in 
order to entitle him to reimbursement. 

Cal .  3233 . 
§ 1924 .  D ama ges include . Damages are allowed, as hereinafter 

prescribed, as a full compensation for interest accrued before  notice of 
dishonor, re -exchange, expenses , and all other damages in favor of hold
ers for value only, upon bills of exchange drawn or negotiated within 
this territory, and protested for non-acceptance or non-payment. 

Cal.  3234. 
§ 19 25. Rates o f  da ma ges . Damages are allowed under the last

section upon bills drawn upon any person : 
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1. If  dra,vn upon any person in this territ.ory, two dollars upon each
one hundred dollars of the principal sum specified in the bill. 

2. I f  dra,vn upon any person out of this territ.ory, but in the states
of Nebraska, I owa, Minnesota,  Wisconsin, Illinois, and Missouri ,  or in 
th e  territ.ory of Montana, three dollars upon each hundred dollars of the 
principal sum specified in the bill . 

3. I f  drawn u pon any person in any of the United States or territo
rie s  other than th ose above named,  five dollars upon each hundred dol
lars of the principal sum specified in the bill. 

4. If drawn u pon any person in any place in a foreign country, ten
dollars upon each hundred dollars of  the principal sum specified in the 
bill. 

And from the time of notice of dishonor and demand of payment,  
lawful interest must be allowed upon the aggregate amount of the prin
cipal sum specified in the b ill,  and the damages mentioned as above. 

Cal. 3235, 8236. 
§ 1926.  In United States money. I f the amount of a protested

bill of exchange is expressed in m oney of the United States, damages 
are estimated upon such. amount without regard t.o the rate of exchange. 

Cal. 8237. 
§ 1927 .  In foreign money. If the amount of a protested bill of

exchange is expressed in foreign money, damages are estimated upon 
the value of a similar bill at the time of protest i n  the place n earest to 
the place where the bill was negotiated, and where such bills are cur
rently sold. 

Cal. 8288. 

CHAPTER III. 

PROMISSORY NOTES. 

§ 1928 . Definition. A promissory note is an instrument ,  negoti
able in form, whereby the signer promises t.o pay a spec ified sum of 
m oney. 

Cal. 3244. 
See sec. 1827, and caaes th ere cited. 
Farm ers' Nat. Bank v. Rasmussen, 1 Dale. 60 ; Cook v. Weinuan, 2 N . 

. W. Rep. 386 ; Gallery v. Nat. Ex. Bank of Albion, Id. 193; :N'ewton Wagon 
Co. v. Dier, 4 N. w-. Rep. 995; Fletch er v. Daugherty, 13 N. W. Rep . 207 ; 
Hollen v. Davis, Id. 413. 

§ 1929.  Certain bill a note. An instrument in .the  form of a bill 
of exchange, but drawn u pon and accepted by the drawer hi mself, is t.o 
be deemed a prom�ry note. 

Cal. 8245 . .
§ 1930. Converted into note. A bill of exchange, if accepted,

with th e  consent of the owner, by a person other than the drawee or an 
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acceptor for honor, becomes in effect the promissory note of such per
son, and all prior parties thereto are exonerated. 

Cal. 3246. 

§ 1 93 1 .  Laws applicable. Chapter one of this title, and sections
one thousand eight hundred and eighty-nine and one thousand nine 
hundred and ten of this Code, apply to promissory notes. 

Cal. 8247. 

§ 1 932.  Delay exonerates. If a promissory note, payable on
demand or at sight, without interest, is not duly presented for payment 
within six months from its date, the indorsers thereof are exonerated un
less such presentment is excused. 

Cal. 3248. 

CHAPrER IV. 

CHECKS. 

§ 1933 . Deflnition. A check is a bill of exchange drawn upon a
bank or banker, or a person described as such upou the fuce thereoi, and 
payable on demand, without interest. 

Cal . 3254. 
McIntosh v. Lytle, 3 N. W. Rep. 983. 
§ 1934. Like bill, except. A check is subject to all the provis

ions of this Code concerning bills of exchange, except that : 
1 .  The drawer and indorsers are exonerated by delay in presentment 

only to the extent of the injury which they suffer thereby. 
2 .  An indorsee, after its apparent maturity, but without actual no

tice of its dishonor, acquires a title equal to that of an indorsee before 
such period. 

3 .  No days of grace are allowed on checks. 
Cal. 3255. 

CHAPl'ER V. 

BONDS, BANK-NOTES, AND CERTIFICATES OF DEPOSIT. 

§ ,  1935 . Continuing negotiability. A bank-note remains nego
tiable even after it has been paid by the maker. 

Cal. 3261 .  

§ 1 936. Known dishonor. A transferee of a bond, bank-note, or
<:ertificate of deposit, after its apparent maturity or actual dishonor within 
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his knowled ge, acquires a title equal to that of a transferee before such 
event. 

See sec. 818. 

TITLE XVI. 

GENERAL PROVISIONS. 

§ 1937 . The contract may waive these titles. Except where it
is  otherwise declared, the provisions of the foregoing fifteen titles of this 
part, in respect to the rights and obligations of parties to contracts, are 
subordinate to the intention of the parties,  when ascertained in the man
ner prescribed by the chapter on the interpretation of contracts; and the 
benefit thereof may be waived by any party entitled thereto, unless such 
waiver would be against public policy. 

Cal. 8268. 
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DIVISION FOU RTH.  

GENERAL PROVISIONS . 

..APPLICABLE TO PERSONS, PROPERTY, AND OBLIGATIONS, OR 
TO TWO OF THOSE SUBJECTS. 

PART I. Reli ef. 
II . Special relations of debtor and creditor. 

III. Nuisance.
IV. Maxims of j urisprudence.

V. Definitions and general provisions.

PART I. 

RELIEF. 

TrrLE I. Relief in general. 
II. Compensatory relief. 

III. Specific relief. 
IV. Preventive relief. 

TITLE I. 

RELIEF L.� GENERAL. 

§ 1938. Species of relief. As a general rule, compensation is
the relief or remedy provided by the law of this territory for the viola- ,
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tion of private rights, and the means of securing their observance; and 
specific and preventive relief may be given in no other cases'than those 
specified in this part of the Civil Code. 

Cal. 3274. 
Hempstead v. City of Des Moines, 3 N. W. Rep. 128. 
§ 1939. Relief from forfeiture. Whenever, by the terms of an

obligation, a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture, by reason of his failure to comply with its provisions, he 
,may be relieved therefrom, upon making full compensation to the other 
party, except in case of a grossly negligent, willful, or fraudulent breach 
of duty. 

Cal. 3275. 

TITLE II. 

COMPENSATORY RELIEF. 

CHAPTER I. Damages in general. 
II. Measure of damages.

CHAPTER I. 

DAMAGES IN GENERAL. 

ARTICLE I. General principles. 
II. Interest as damages.

III. Exemplary damages.

ARTICLE !.-GENERAL PRINCIPLES. 

§ 1940. Damages for any injury. Every person who suffers
,detriment from the unlawful act or omission of another, may recover 
from the person in fault a compensation therefor in money, which is 
called damages. 

Cal. 3281. 
Injuries resulting from willful acts-negligence. Sec. 979. 
Carriers-obligation to accept and deliver. Secs. 1962-1964. 
Ilreach of contracts. Secs. 1947-1958. 
Breach of warranty. Secs. 1959-1961. 
Damages for wrongs committed. Secs. 1967-1974. 
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Exemplary damages. Sec. 1946. 
Interest as damages. 8ecs. 194:1-1945. 
Penal damages. Secs. 19i5-1978. 
§ 1941. Definition. Detriment is a loss or harm suffered in per-

son or property. 
Cal. 3282. 
Personal rights. Secs. 27-33. 
§ 1942. Future detriment. Damages may be awarded in a ju

dicial proceeding for detriment resulting after the commencement thereof, 
or certain to result in the future. 

Cal. 3283. 
ARTICLE II.-INTEREST AS DAMAGES. 

§ 1943. Interest upon dam.ages. Every person who is entitled
to recover damages certain, or capable of being made certain by calcula
tion, and the right to recover which is vested in him upon a particular 
day, is entitled also to recover interest thereon from that day, except 
during such time as the debtor is prevented by law, or by the act of the 
creditor, from paying the debt. 

Cal. 3287. 
Varco v. C., M. & St. P. Ry. Co. 13 N. W. Rep. 921. 
§ 1944. Jury may allow. In an action for the breach of an

obligation not arising from contract, and in every case of oppression, 
fraud, or malice, interest may be given, in the discretion of the jury. 

Cal. 3288. 
§ 1945. Waiver of interest. Accepting payment of the whole

principal, as such, waives all claim to interest. 
Cal. 3290. 

ARTICLE Ill,-EXEMPLARY DAMAGES. 

§ 1946. When jury may give. In any action for the l;>reach
of an obligation not arising from contract, where the defendant has been 
guilty of oppresaion, fraud, or malice, actual or presumed, the jury, in 
addition to the actual damages, may give damages for the sake of ex
ample, and by way of punishing the defendant. 

Cal. 3294. 
Evening News Ass'n v. Tryon, 4 N. W. Rep. 267. Steele v. Thompson, 

Id. 536; Boetcher v. Staples, 7 N. W. Rep. 263; Craig v. Cooke, 9 N. w.

Rep. 712; Jones v. Marshall, 10 N. W. Rep. 264; Lavery v. Crook, Id. 599; 
Batterson v. C. &G. T. Ry. Co.13 N. W. Rep. 508; Davidson v.M.C.Ry.Co. 
Id. 804; Eriston v. Cramer, 15 N. W. Rep. 760.� 
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CHAPTER II. 

MEASURE OF DAMAGES. 

ARTICLE I. 
II. 

III. 
IV. 

Damages for breach of contract •. 
Damages for wrongs. 
Penal damages. 
General provisions . 
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ARTICLE I.-DAMAGES FOR BREACH OF CONTRACT, 
§ 1947. Proximate results. For the breach of an obligation

arising from contract, the measure of damages, except where otherwise 
expressly provided by this Code, is the amount which will compensate 
the party aggrieved for all the detriment proximately caused thereby, 
or which, in the ordinary course of things, would be likely to result 
therefrom. 

Cal. 3300. 
Carli v. Seymour, 3 N. W. Rep. 348; McEwen v. McKinnon, 11 N. W. Rep. 

828; :McMillan v. Malloy, 4 N. W. Rep. 1004; Salvo v. Duncan, Id. 1074; 
.Allis v. McLean, 12 N. W. Rep. 640; Nelson v. Morse, 9 N. W. Rep. l; Hill 
v. Palmer, 14 N. W. Rep. 20; Sycamore Marsh Harvester Co. v. Sturm, 13 N.
W. Rep. 202; Cochran v. Quackenbush, Id. 154; Bierbach v. Goodyear Rub
ber Co. 11 N. W. Rep. 514; Frohreich v. Gammon, Id. 88; Borchardt v.
Wausau Boom Co. Id. 440; (changing grade of street, Meyer v. City of Bur
lington, 3 N. W. Rep. 558; Goodrich v. City of Omaha, 4 N. W. Rep. 424;)
Jackson v. Armstrong, 14 N. W. Rep. 702; Bridges v. Lanham, 15 N. W.
Rep. 704; Wright v. Wright, Id. 571; Cushing v. Seymour, Id. 249; Alberts v.
Stearns, Id. 505; .Mitchell v. Scott, 1 N. W. Hep. 968; Howell v. Medler, 2 N.
W. Rep. 911; Briggs v. Brushaber, 5 N. W. Rep. 383; Reynolds v. B. & M. R.
Co. 7 N. W. Rep. 737; Taft v. Tiede, Id. 617; Wetmore v. Patterson, 8 N. W. 
Rep. 67; Inter-ocean Transp. CTo. v. Sheriffs, 11 N. W. Rep. 480.

§ 1948. Must be certain. No damages can be recovered for a
breach of contract which are not clearly ascertainable in both their na
ture and origin. 

Cal. 3301. 
§ 1949. Principal and interest. The detriment caused by the

breach of an obligation to pay money only is deemed to be the amount 
due by the terms of the obligation, with interest thereon. 

Cal. 3302. 
§ 1950. Foreign bills. For the dishonor of foreign bills of ex

change, the damages are prescribed by sections one thousand nine hun
dred and twenty-five, one thousand nine hundred and twenty-six, and 
one thousand nine hundred and twenty-seven, of this Code. 

Cal. 3303. 
§ 1951. Covenants in grants. · The detriment caused by the

breach of a covenant of seizin, of right to convey, of warranty, or of 
quiet enjoyment, in a grant of an estate in real property, is deemed to be: 

v.2-70
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1. The price paid to the grantor, or, if the breach is partial only,
such proportion of the price as the value of the property affected by the 
breach bore at the time of the grant to the value of th� whole property; 

2. Interest thereon for the time during which the grantee derived no
benefit from the property, not exceeding six years; and, 

3. Any expenses properly in�irred by the covenantee in defending
his possession. 
· Val. 3304.

Post v. Campau, 3 N. W. Rep. 272; Mischke v. Baughn, Id. 543; Smith v.
Hughes, 7 N. W. Rep. 653; Messer v. Oestreich, 10 N. W. Rep. 6; Johnson 
v.lSkillman, 12 N. W. Rep.149; Bartelt v.Braunsdorf, 14 N. W. Rep. 869.

§ 19,52. Incumbrances. The detriment caused by the breach of
a covenant against incumbrances, in a grant of an estate in real property, 
is deemed to be the amount which has been actually expended by the 
covenantee in extinguishing either the principal or interest thereof; not 
exceeding, in the former case, a proportion of the price paid to the 
grantor, equivalent to the relative value at the time of the grant, of the 
property affected by the breach, as compared with the whole; or, in the 
-latter case, interest on a like amount. 

Cal. 3305. 
Post v. Campau, 8 N. W. Rep. 272; Hollinsworth v. Johnson, 11 N. W. 

Rep. 843. 

§ 1953. Agreement to convey. The detriment caused by the
breach of an agreement to convey an estate in real property is deemed 
to be the price paid, and the expenses properly incurred in examining 
the title and preparing the necessary papers, with interest thereon; but 
adding thereto, in case of bad faith, the difference between the price 
agreed to be paid and the value of the estate agreed to be conveyed, at 
the time of the breach, and the expenses properly incurred in preparing 
to enter upon the land. 

Cal. 3306. 

§ 1954. Same to buy. The detriment caused by the breach of
an agreement to purchase an estate in r�al property is deemed to be the 
exce8s, if any, of the amount which would have been due to the seller, 
under the contract, over the value of the property to him. 

Cal. 3307 . 

§ 19,55. Delivery of personalty. The detriment caused by the
breach of a seller's agreement to deliver personal property, the price of 
which has not been fully paid in_ advance, is deemed to be the excess, 
if any, of the value of the property to the buyer over the amount which 
would have been due to the seller under the contract if it had been ful
filled. 

Cal. 3308. 
Hammer v. Schoenfelder, 2 N. W. Rep. 1129; Lindon v. Eldred, 5 N. W. 

Rep. 862; Taft v. Tiede, 7 N. W. Rep. 617; Cockburn v. Ashland Lumber 
Co. 12 N. W. Rep. 49; McDonald v. Gardner, 13 N. W.  Rep. 689; Howard 
v. Bellows, 14 N. W. Rep. 570; Stevens v. Brown, Id. 735.
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§ 1956 . Same. The detriment caused by the breach of a seller's
agreement to deliver personal property , the price of ,vhich has been fully 
paid to him in advance, is deemed to be the same as in case of a wrong
ful conversion. 

Cal. 3309. 

§ 1957 . Agreement to accept and pay. The detriment caused
by the breach of a buyer's agreement to accept and pay for personal 
property , the title to which is vested in him, is deemed to be the con
. tract price. 

Cal. 3310. 

§ 1958 . To buy personalty. The detriment caused by the breach
· of a buyer's agreement to accept and pay for personal property , the title
to which is not vested in him, is deemed to be :

1 .  If the property has been resold, pursuant to section one thousand
eight hundred and four, the excess, if any, of the amount due from the
buyer, under the contract, over the net proceeds of the resale ; or,

2. If the property has not. been resold in the manner prescribed by
section one thousand eight hundred and four, the excess, if any, of the
amount due from the buyer, under the contract, over the value to the
seller, together with the excess, if any, of the expenses properly incurred
in carrying the property to market, over those which would have been
incurred for the carriage thereof if the buyer had accepted it.
' Cal. 331 1.

§ 1959 . Breach of warranty to title. • The detriment caused
by the breach of a warranty . of the title of personal property sold , is 
deemed to be the value thereof to the buyer, when he is deprived of its 
possession, together with any costs which he has become liable to pay, 
in an action brought for the property by the true owner. 

Cal. 3312. 
See Warranty, secs. 1003-1018. 
Hersey v .  Long, 14 N. W. Rep. 508. 

§ 1960. As to quality. The detriment caused by the breach of
a warranty of the quality of personal property is deemed to be the ex
cess, if any, of the value which the property would have had at the time 
to which the warranty referred, if it had been complied with, over its 
actual value at that time. 

Cal. 3318. 
Warranty. Secs. 1012, 1018. 
Sycamore Mat-sh Haryester Co. v. Sturm, 13 N. W. Rep. 202 ; Hopkins v. , 

O'Neil , 9 N. W. Rep. 448 ; Frohreich v. Gammon, 1 1  N. W. Rep. 88 ; Min
neapolis Harvester Works v. Bonnallie, 13 N. W. Rep. 149 ; Winkler v. Patten, • 
15 N. W. Rep. 380 ; Daniels v. Aldrich, 8 N. W. Rep. 253 ; Warder v. Fisher, 
4 N. W. Rep. 470 ; Jack v. D. M. & F. D. Ry. Co. 5 N. W. Rep. 537 ; McDon
ald Manuf'g Co. v. Thomas, Id . 737 ; Birdsall v. Carter, 7 N. W. Rep. 751 ; 
Worden v. Sycamore Marsh Harvester Co. Id. 756 ; Thoreson v. Minneapolis 
.Harvester Works, 13 N. W. Rep. 156. 

§ 1961 . Fitness. The detriment caused by the breach of a war
.xanty of the fitness of an article of personal property for a particular 



110S CIVIL CODE. 

purpose, is deemed to be that which is defined by the last section, to
gether with a fair compensation for the loss incurred by an effort in good 
faith to use it for such purpose. 

Cal .  3314. 
Osborne v. Rawson, 10 N. W. Rep. 201 ; Sycamore Marsh Harvester Co. v. 

Sturm, 13 N. W. Rep. 202 ;  Marsh v. Snyder, 15 N. W. Rep. 341 ; Wood 
:Machine Co. v. Smith, Id. 906 . 

§ 1962. By carrier to accept. The detriment caused by the
breach of a carrier's obligation to accept freight, messages, or passengers 
is deemed to be the difference between the amount which he had a right 
to charge for the carriage, and the amount it would be necessary to pay 
for the same service when it ought to be performed. 

Cal. 3315. 
See secs. 475, 1256 , 1276, 1277. 
§ 1963. To deliver. The detriment c.-iul"ed by the breach of a

carrier's obligation to deliver freight, where he has not converted it to 
his own use, is deemed to be the value thereof at the plr.ce and on the 
day at which it should have been delivered, deducting the freightage to 
which he would have been entitled if he had completed the delivery . 

Cal .  3316 . 
§ 1 964. Delay by carrier. The detriment caused by a carrier's

delay in the delivery of freight is deemed to be the depreciation in the 
intrinsic value of the freight during the delay , and also the depreciation, 
if any , in the market value thereof, otherwise than by reason of a depre
ciation in its intrinsic value at the place where it ought to have been 
delivered, and between the day at which it ought to have been deli\'ered 
and the day of its actual delivery. 

Cal .  3317 .  
§ 1965. By ·agent of authority. The detriment caused by the

breach of a warranty of an agent's authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with, and the reasonable expenses of legal 
proceedings taken, in good faith, to enforce the act of the agent against 
his principal. 

Cal .  3318 .  
See sec. 1376. 
§ 1966. Of marriage. The damages for the breach of a promiSE

of marriage rest in the sound discretion of the jury. 
Cal .  3319. .

Bennett v. Beam, 4 N. W. Rep. 8; Giese v. Schultz, 10 N. W. Rep. 598. 
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CHAPTER II. 

DAMAGES FOR WRONGS. 

§ 1967 . Proximate detriment. For the breach of an obliga
tion not arising from contract, the measure of damages, except where 
otherwise expressly provided by this Code, is the amount which will 
compensate for ull the detriment proximately caused thereby, whether 
it could have been anticipated or not. 

Cal . 3333. 
Personal rights. Secs. 27-33, 973. Libel and slander. Secs. 29, 30 ; Even

ing Xews Ass 'n  v. Tryon, 4 N. W.  Rep. 267 ; Eviston v. Cramer, 15 N. W. 
Rep. 760 ; Johnston v .  Disbrow, 10 N. W. Rep. 79 ; Johnson v .  C. ,  R. I. & P . 

. Ry. Co. 12 N. W_. Rep. 329. Abduction of wife. Perry v .  Lovejoy, 14 N. 
W. Rep. 485. Seduction . Lavery v. Crooke, 9 N. W. Rep. 599. Negli
gent medical treatment. Stublmiller v. Cloughly, 13 N. W. Rep. 55. Phy
sician , for deceit. De May v . .l:toberts, 9 N. W. Rep. 146. l<'raud. Daniels
v. Dayton, 13 N. W. Rep. 392 ; Clews v. Fraer, 10 N. W. Rep. 888 . .Ab
stinence from injury. Sec. 973. Sale of intoxicating liquors. Kehrig v.
Peters. 2 N. W. Rep. 801 .  Roose v .  Perkins, Id. 715 ; Steele v.  Thompson,
4 X. W. Rep. 536 ;  Town of New Hampton v. Conroy, 9 N. W. Rep. 417 ;
Loan v .  Hiney,  4 N. W. Rep. 865 ; Grand R. & I. Ry. Co. v. Heisel, 11 N.
W. Rep. 212 ; Hampton v. Johns, 12 N. W. Rep. 276.

Other cases . Franz v. S .  C. & P. R. Co. 7 N. W. Rep. 472 . Trespass.
· Craig v. Fowler, 13 N. W. Rep. 116 ;  Craig v. Cook, 9 N. W. Rep. 712 ;

Weaver v . M. & R. R.  Boom Co. 11 N .  W. Rep. 1 13 ;  Leber v. M. & N. W .
. Ry. Co. 13 N. W. Rep. 31 ; Keables v. Christie, 1 1  N. W. Rep. 400 ; Soule v.
Hough , 8 N. W. Rep. 50, 159 ; Kellogg v. Lovely, Id. 699 ; Enos v. Cole, 10 N.
W. Rep. 377. Nuisance. Pierce v. Wagoner, 13 N. W. Rep. 170 ;  Baltimore

, & P. R .  Co. v. Fifth Baptist Church , 2 Sup. Ct. Rep. 719. Deceit. Markel
v. )Ioudy, 14 N. W. Rep. 409. Sheriff, for oppression. Handy v. Clippert,
15 N. W. Rep. 507 ; Prosser v. Coot, Id . 448.

§ 1968. Wrongful occupation. The detriment caused by the
wrongful occupation of real property , in C'.ases not embraced in sections 
one thousand nine hundred and sixty-nine, o\le thousand nine hundred 

· and seventy-five , one thousand nine hundred and seventy-six, and one
thousand nine hundred and seventy-seven , is deemed to be the value of
the use of the property for the time of such occupation, not exceeding
six years next preceding the commencement of the action, or proceeding
to enforce the right to damages, and the costs, if any , of recovering the
possession.

Cal . 3334. 
§ 1969 . Detainer by trustee. For willfully holding over real

property by a person who entered upon the same as guardian or trustee 
for an infant, or by right of an estate terminable with any life or lives, 
after the termination of the trust or peculiar estate, "ithout the consent 
of the party immediately entitled after such termination, the meagure of 
damages i'3 the value of the profits received during such holding over. 

Cal . 3335 . 
See. sec. 1299. 
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§ 1970. Conversion of personalty. The detriment caused by ·
the wrongful conversion of personal property is presumed to be : 

1 .  The value of the property at the time of the conversion, with the 
interest from that time; and, 

2 .  A fair compensation for the time and money properly expended 
in pursuit of the property. 

Cal. 3336. 
See secs. 976, 977 .  
Keables v. Christie, 11 N. W.  Rep. 400 ; Peckinbaugb v. Quillin, 12  N.  W. 

Rep. 104 ; McCormlck v. Stevenson, Id. 828 ; Lowe v. Wing, 13 N. W. Rep. 
892 ; Shepard v. Barnes, 14 N. W. Rep. 110 ; Shepard v .  Pettit, Id. 511 ; Lar
son v. Furlong, 8 N. W. Rep . 1 ;  Dyer v. Rosenthal Id. 560 ;  Hicks v. Lyle, 
9 N. W. Rep. 529 ; Ingersoll v. Gage, 10 N. W. Rep. 135 ; Hassfeldt v. Dill, Id . 
781 ; Finn v. Peck, Id. 202 ; Bottsford v. Murphy, 1 1  N. W. Rep. 375 ; Bow
ser v. Birdsell, 12 N.  W. Rep. 888 ; Holt v. Van Epps, 1 Dak . 206 ; Jaudt v .  
South, 2 Dak. 46 ; Ingram v .  Rankin, 2 N.  W. Rep. 755 ; Brong v. Brown, 3 
N. W. Rep. 291 ; Allen v. Kinyon, 1 N. W. Rep. 86.1 ;  Ingersoll v. Barnes, 
IO N. W. Rep. 127 ; Tucker v. Cole, 11 N. W. Rep. 703 ; Wooden-ware Co. v. 
U. S. 1 Sup. Ct. Rep. 398. 

§ 1 97 1 .  Same - presumption. The p·resumption declared by
the last section cannot be repelled , in favor of one whose possession was 
wrongful from the beginning, by his subsequent application of the prop
erty to the benefit of the owner, without his consent. 

Cal. 3337. 
§ 1972.  Damages to lienor. One having a mere lien on per

sonal property , cannot recover greater damages for its conversion, from 
one having a right thereto superior to his, after his lien is discharged, 
than the amount secured by the lien, and the compensation allowed by 
section one thousand nine hundred and seventy, for loss of time and ex
penses. 

Cal. 3338. 
§ 1 973 .  For seduction. The damages for seduction rest in the

sound discretion of the jury. 
Cal. 3339. •
Lavery v. Crooke, 9 N. W. Rep. 599 ; Giese v. Schultz, 10 N. W. Rep. 598. 
Abduction of wife. Johnston v. Disbrow, 10 N. W. Rep. 79 ; White v. 

Ross, Id. 188 . 
§ 1974.  Exemplary damages. For wrongful injuries to ani

mals, being subjects of property , committed willfully, or by gross negli-• 
gence, in disregard of humanity, exemplary damages may be given. 

Cal . 3340 . 
Brentner v. C. , M. & St. P. Ry. Co. 12 N. W. Rep. 615. 

ARTICLE m,-PENAL DAMAGES. 

§ 1975.  Double rent. For the failure of a tenant to give up the
premises held by him , when he has given notice of his intention to do. 
so, the measure of damages is double the rent which he ought otherwise. 
to pay . 

Cal. 3344. 
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§ 1976. For wil1:tal holding over. For willfully holding over
real property by a tenant after the end of his term, and after notice to 
quit has been duly given, and demand of possession made, the measure 
of damages is double the yearly value of the property , for the time of 
withholding, in addition to compensation for the detriment occasioned 
thereby. 

Cal. 3345. 
§ 1977;  For forcible exclusion. For forcibly ejecting or ex

cluding a person from the possession of real property, the measure of 
damages is three times such a sum as would compensate for the detri
ment caused to him by the act complained of. 

Craig v.  Cook, 9 N.  W. Rep. 712. 
§ 1978. Injuries to timber. For wrongful injury to timber,

trees , or underwood upon the land of another, or removal thereof, the 
measure of damages is three times such a sum as would compensate for 
the actual detriment, except where the trespass was casual and involun
tary , or committed under the belief that the land belonged to the tres
passer, or where the wood was taken by the authority of highway offi
cers for the purposes of a highway ; in which cases the dawages are a 
sum equal to the actual detriment. 

Ca.I. 3346 .  
Thompson v .  Moiles, 8 N. W.  Rep. 577; Johnson v. Ashland Lumber Co. 

9 N. W. Rep. 464; Tuttle v. Wliite, Id. 528; Tuttle v. Wilson, Id. 822; Scott 
v. Webster, 14 N. W. Rep. 280 ; Gerhardt v. Swaty, Id. 851 ; Shepard v. Pettit,
Id. 511 ; Beeman v. Black, Id. 560.

ARTICLE IV.-GENERA.L PROYISIOSS. 

§ 1979. Rule of value to seller. In estimating damages, the
value of property to a seller thereof is deemed to be the price which he 
could have obtained therefor in the market nearest to the place at which 
it should have been accepted by the buyer, and at such time after the 
breach of the contract as would have sufficed, with reasonable diligence, 
for the seller to effect a resale. 

Cal. 8353. 
§ 1980. Value of equivalent. In estimating damages , except

as provided by sections one thousand nine hundred and eighty-one and 
one thousand nine hundred and eighty-two, the value of property to a 
buyer or owner thereof, deprived of it:8 possession, is deemed to be the 
price at which he might have bought an equivalent thing in the market 
nearest to the place where the property ought to have been put into his 
possession, and at such time after the breach of duty upon which his 
right to damages is founded as would suffice, with reasonable diligence, 
for him to make such a purchase. 

Cal. 8354. 
§ 1981. Peculiar value. Where certain property has a peculiar

value to a person recovering damages for deprivation thereof or injury 
thereto, that may be deemed to be its value against one who had notice 
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thereof before incurring a liability to damages in respect thereof, or 
against a willful wrong-doer. 

Cal. 3355. 
Hammer v. Schoenfelder , 2 N. W. Rep. 1129. 
§ 1982. Title papers. For the purpose of estimating damages,

the value of an instrument in writing is presumed to be equal to that of 
the property to which it entitles its owner. 

Cal . 3356. 
§ 1 983. Explanation. The damages prescribed by this chapter

· are exclusive of exemplary damages and interest, except where those are
expressly mentioned.

Cal . 3357. 
Exemplary damages. Sec .  1946. 
§ 1984. Limitation. Notwithstanding the provisions of this chap

ter, no person can recover a greater amount in damages for the breach of 
an obligation than he could have gained by the full performance thereof 
on both sides, except in the ca�es specified in the articles on exemplary 
damages and penal damages, and in sections one thousand nine hundred 
and sixty-six, one thousand nine hundred and seventy-three, and one 
thousand nine hundred and seventy-four. 

Cal. 3358. 

§ 1 985. Damages must be reasonable. Damages must, in
all cases, be reasonable, and where an obligation of any kind appears to 
create a right to unconscionable and grossly oppressive damages, con
trary to substantial justice, no more than reasonable damages can be re
covered. 

Cal.  3359. 
§ 1986. Nominal damages. When a breach of duty has caused

no appreciable detriment to the party affected, he may yet recover nom
inal damages. 

Cal. 3360. 
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TITLE III. 

SPECIFIC AND PREVENTIVE RELIEF. 

-CHAPTER I .  General principles.
II. Specific relief.

III. Preventive relief.

CHAPTER I. 

GENERAL PRINCIPLES. 

§ 1987. Certain relief- when. Specific or preventive relief
may be given in the cases specified in this title, and in no others. 

Cal. 3366. 
§· 1988. Methods of giving specifl.c relief. Specific relief is 

given : 
1.  By taking possession of  a thing, and delivering i t  to a claimant; 
2. By compelling a party himself to do that which ought to be

<lone; or, 
3. By declaring and determining the rights of parties otherwise than

by an award of damages. 
Cal. 3367 .  
Nation v.  Cameron, (Dak.) 1 1  N. W. Rep. 525. 
§ 1989 . Same-preventive. Preventive relief is given by pro-

hibiting a party from doing that which ought not to be done. 
Cal. 3368. 
Preventive relief. Secs. 2014-2017. 
§ 1990. Limitation. Neither specific nor preventive relief can be

:granted to enforce a penal law, except in a case of nuisance, nor to en
force a penalty or forfeiture in any case. 

Cal. 3369. 
Mi lls v. Evansville Seminary, 2 N. W. Rep. 550. 
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ARTICLE I. 

II.  

III. 

IV. 

V. 

VI. 

CIVIL CODE. 

CHAPTER II. 

SPECIAL RELIEF. 

Possession of real property. 
Possession of personal property. 
Specific performance of obligations. 
Revision of contracts. 
Rescission of contracts. 
Cancellation of instruments. 

ARTICLE J.-POSSESSION OF REAL PROPERTY, 

§ 1991 . How enforced. A person entitled to specific real prop
erty, by reason either of a perfected title, or of a claim to title which 
ought to be perfected, may recover the same in the manner prescribed 
by the Code of Civil Procedure, either by a judgment for its possession, 
to be executed by the sheriff, or by a judgment requiring the other party 
to perfect the title and to deliver possession of the property . 

Cal. 3375. 
See Code Civil Proc. Dak. §� 635-650. 
Leiben v. Franks, 8 N. W. Rep. 676. 

ARTICLE II,-POSSESSION OF PERSONAL PROPERTY. 

§ 1992.  Judgment of recovery. A person entitled to the im
mediate possession of specific personal property may recover the same in 
the manner provided by the Code of Civil Procedure. 

Cal. 8379. 
Claim and delivery. Code Civil Proc. Dak. §§ 176-187. 
§ 1993 . Speciftc delivery. Any person having the possession or 

control of a particular article of personal property, of which he is not the 
bwner, may be compelled specifically to deliver it to the person entitled 
to its immediate possession. 

Cal. 3380. 
Claim and delivery. Code Civil Proc. Dak. §§ 176-187 . See Code Civil 

Proc. Dak. §§ 808, 809, p. 92. 

ARTICLE IIL--SPECIFIC PERFORMANCE OF OBLIGATIONS. 

§ 1 994. ltlay be compelled. Except as otherwise provided in this· 
article the specific performance of an obligation may be compelled. 

Refusal of either party to perform waives performance by the other party. 
See secs. 809, 810, 2001.  

Maynard v.  Brown, 2 N. W. Rep. 30 ; Kellogg v . Lavender, Id.  748 ; Cilley 
v. Burkholder, 8 N. W. Rep. 221 ; First National Bank of Decorah v. Day,
Id. 728 ; Hanlon v .  Wilson, 4 N. W. Rep. 1031 ; Van Vranken v. C. R. & M. R.
Ry. Co. 5 N.  W. Rep. 197 ; Williams v. Williams, 6 N. W. Rep. 814 ; Jeffrey
v. Hursh, 7 N. W. Rep. 221 ; Parcell v . McComber, Id . 529 ; Seaman v. Ascher-
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mann,  8 N. W. Rep. 818 ; Benson v.  Cutler, 10 N. W. Rep. 82 ; Rump v. 
Schwartz, Id. 99;  Dowling v. Bergin, Id. 194 ; State of Iowa v. Baldwin, Id. 
645 ; .lirown v. Brown, 11  N. W. Rep. 205 ; Rust v. Conrad, Id , 265 ; Murphy 
v. Stever, Id. 368 ; Gartrell v. Stafford, Id. 732 ; O'Connor v. Semple, 15 N. W.
Rep. 136 ; Barry v. Schmidt, Id. 24 ; Nelly v. Phelps, Id. 385 ; Dragoo v. Dra
goo, Id. 910.

§ 1995 . Remedy mutual. Neither party to an obligation can be
compelled specifically to perform it, unless the other party thereto has 
performed, or is compellable specifically to perform, everything to which 
the former is entitled under the same obligation, either completely or 
nearly so, together with full compensation for any want of entire per
formance. 

Cal. 3386. 
See secs. 809, 2001. 
Maynard v .. Brown, 2 N. W. Rep. 30 ; Williams v. Hodges, 3 :Y. W. Rep. 

189 ; Dickey v. Morgan, 7 N. W. Rep. 145 ; Richards v. White, Id . 233 ; 
Reynolds v. B. & M. R. Co. Id. 737 ; Gram v. Wasey, Id. 762 ; Byers v .  O' Dell , 
10 N. W. Rep. 102 ; Home Lightning-rod Co. v. Neff, 14 N. W. Rep. 216 ; 
Diffenback v. Stark, Id . 621 ; Koplitz v .  Powell, Id. 831. 

§ 1996 . Diff'erent presumptions. It is to be presumed that the
breach of an agreement to transfer real property cannot be adequately 
relieved by pecuniary compensation, and that the breach of an agree
ment to transfer personal property can be thus relieved. 

Cal . 3387. 

§ 1997 . When only one signed. A party who has signed a writ
ten contract may be compelled specifically to perform it , though the 
other party has not signed it, if the latter has performed or offers to per
form it on his part, and the case is otherwise proper for enforcing specific 
performance. 

Cal. l:1388. 
Bigelow v. Armes, 1 Sup. Ct. ,Rep. 83. 

§ 1998. Performance instead of damages. A contract other
wise proper to be specifically enforced, may be thus enforced, though a 
penalty is imposed, or the damages are liquidated for its breach, and the 
party in default is willing to pay the same. 

Cal. 3389. 

§ 1999. Not enforceable. The following obligations cannot be
specifically enforced : 

1 .  A n  obligation to render personal service ; 
2 .  An  obligation to employ another in  personal service; 
3 .  An agreement to submit a controversy to arbitration; 
4 .  An agreement to perform an act which the party has not power 

lawfully to perform when required to do so ; 
5 .  An agreement to procure the act or consent of the wife of the con

tracting party or of any other third person; or, 
6. An agreement, the terms of which are not sufficiently certain to

make the precise act which is to be done clearly ascertainable. 
Cal. 3390. 
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§ 2000. Not against party. Specific performance cannot be
enforced against a party to a contract in any of the following cases : 

1. If he has not received an adequate consideration for the contract;
2. If it is not, as to him, just and reasonable ;
3. If his assent was obtained by the misrepresentation, concealment,

circumvention, or unfair practice of any party to whom performance 
would become due under the contract, or by any promise of such party 
which has not been substantially fulfilled ; or, 

4 .  If his assent was given under the influence of mistake, misappre
hension , or surprise, except that where the contract provides for com
pensation in case of mistake, a mistake within the scope of such pro
vision may be compensated for, and the contrnct specifically enforced in 
other respects, if proper to be so enforced. 

Cal. 3391. 
§ 2001. Not in favor of party. Specific performance cannot be

enforced in favor of a parLy who has not fully and fairly performed all 
the conditions precedent on his part to the obligation of the other party, 
except where his failure to perform is only partial, and either entirely 
immaterial or capable of being fully compensated ; in which case spe
cific performance may be compelled, upon full compensation being made 
for the default. 

Cal. 3392. 
See secs. 809, 1995. 
Kellogg v.  Lavender, 2 N. W. Rep. 748 . 
§ 2002. Not if title fails. An agreement for the sale of prop

erty cannot be specifically enforced in favor of a seller who cannot give 
to the buyer a title free from reasonable doubt. 

Cal. 3394. 
Benson v. Cowell , .2 N. W. Rep. 1035. 
§ 2003. Against subsequent holder. Whenever an obligation

in respect to real property would be specifically enforced against a par
ticular person, it may be in like manner enforced against any other per
son claiming under him by a title created subsequently to the obligation, 
except a purchaser or incumbraucer in good faith and for value, and ex
cept, also, that any such person may exonerate himself by conveying all 
his estate to the person entitled to enforce the obligation. 

Cal. 3395. 

ARTICLE IV.-REVISION OF CONTRACTS. 

§ 2004 . For mistake or fraud. When through fraud, or a
mutual mistake of the parties , or a mistake of one party , which the 
other at the time knew or suspected , a written contract does not truly 
express the intention of the parties , it may be revised on the application 
of a party aggrieved, so as to express that intention , so far as it can be 
done without prejudice to rights acquired by third persons, in good faith, 
and for value. 

Cal. 3399. 
Fraud in contracts. Secs. 876-900. See secs. 931 , 966. 
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Leiben v. Franks, 3 :N. W. Rep. 676 ; Sable v. Maloney, 4 N. W. Rep. 479; 
Waldeck v. 8. }'. & M. Ins. Co. 10 N. W. Rep. 88 ; Backus v. Jeffrey, Id. 138 ; 
James v. Cutler, Id. 147 ; McMann v. Westcott, Id. 190; George v. Howard, 
Id. 212; Conrad v. 8chwrunb, Id. 395 ; :Nation v. Cameron, (Dak .) 1 1 N. W. 
Rep. 525 ; l'arkinson v. McQuaid, Id. 682 ; Lebanon 8av. Bank v. Hallenbeck, 
13 :N. W .  Rep. 145 ;  Reed v. Root, Id. 323; Wachendorf v. Lancaster, 14 N. 
W. Rep. 316.

§ 2005. Intention presumed. For the purpose of revising a
contract, it must be presumed that all the parties thereto intended to 
make an equitable and conscientious agreement. 

Cal. 3400. 
Scofield v. Scofield, 10 N. W. Rep; 356. 
§ 2006 .  Substance not language. In re,ising a written instru

ment, the court may inquire what the instrument was intended to mean, 
and what were intended to be its legal consequences, and is not confined 
to the inquiry , what the language of the instrument was intended to be. 

Cal. 3401 . 
§ 2007. Order of actions. A contract may be first revised and

then specifically enforced. 
Cal. 3402. 
Waldeck v. S. F. & M. Ins. Co. IO :N. W. Rep. 88; McMann v. Westcott, Id. 

190; Palmer v. Windrem, 11 N. W. Rep. 750. 

ARTICLE V.-RESCISSION OF CONTRACTS. 

§ 2008. When rescission adju'1ged. The rescission of a writ
ten contract may be adjudged on the application of a party aggrieved : 

1 .  In any of the cases mentioned in section nine hundred and sixty
five; or , 

2. Where the contract is unlawful, for causes not apparent upon its
face, and the parties were not equally in fault ; or , 

3. When the public interest will be prejudiced by permitting it to
stand. 

Cal. 8406. 
§ 2009. Not for mere mistake. Rescission cannot be adjudged

for mere· mistake, unless the party agai�st whom it is adjudged can be 
restored to substantially the same position as if the contract had not 
been made. 

Cal. 8407 . 
Rescission. See secs. 964-967 . 
Keystone L. & S. Manuf'g Co. v. Dole, 5 N. W. Rep. 412. 
§ 2010. Compensation. On adjudging the rescission of a contract

the court may require the party to whom such relief is granted to make 
any compensation to the other which justice may require. 

Cal. 8408. 
See sec. 967. 
Benson v. Cowell, 2 N. W. Rep. 1035; Yokum v. McBride, 8 N. w. Rep. 

795.
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ARTICLE VI. --cANCELLATION OF INSTRUMENTS, 

§ 2011.  When to be adjudged. A written instrument, in. re
spect to which there is a reasonable apprehension that if left; outstanding 
it may cause serious injury to a person against whom it is void or void
able , may, upon his application, be so adjudged and ordered to be de
livered up or canceled. 

Cal. 8412. 
Code Civil Proc. Dak. § 639, p. 169 ; Nation v. Cameron, 2 Dak. 347 ; 11 

N. W. Rep. 525. 
§ 2012. Construction. An iI1strument, the [in]validity of which

is apparent upon its face, or upon the face of another instrument which 
is necessary to the use of the former in evidence, is not to be deemed 
capable of causing injury within the provisions of the last section. 

Cal. 3418. 
§ 2013. Part cancellation. When an instrument is evidence of

different rights or obligations, it may be canceled in part, and allowed 
to stand for the residue. 

Cal. _ 3414.  
Nation v. Cameron, 2 Dak. 347 ; U N. w. Rep. 525. 

CHAPTER III. 

PREVENTIVE RELIEF. 

§ 2014.  By injunction. Preventive relief is granted by injunc
tion, provisional or final. 

Cal. 3420. 
§ 2015 . How regulated. Provisional injunctions are regulated

by the Code of Chil Procedure. 
Cal. 3421.  
Code Civil Proc. Dak. §§ 188-196, pp. 53-55. 
§ 2016. When injunction allowed. Except where otherwise

provided by this title, a final injunction may be granted to prevent the 
breach of an obligation existing in favor of the applicant: 

1. Where pecuniary compensation would not afford adequate relief;
2 .  Where i t  would b e  extremely difficult to ascertain the amowit of 

compensation which would afford a<;lequate relief; 
3 .  Where the restraint is necessary to prevent a multiplicity of ju-

dicial proceedings; or, 
4. Where the obligation arises from a trust.
Cal. 3422.
:McLaughlin v. Del He, 2 Pac. Rep. 244.

. I .If' ·� . ,  
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§ 2017.  When not granted. An injunction cannot be granted:
1 .  To stay a judicial proceeding pending at the commencement of 

:the action in which the injunction is demanded, unless such restraint is 
necessary to prevent a multiplicity of such proceedings; 

2.  To stay proceedings in a court of the United Stat.es; 
3. To stay proceedings in a state upon a judgment of a court of that

.state; 
. 4 .  To prevent the execution of a public statute by officers of the law 
for the public benefit; 

5 .  To prevent the breach of a oontract, the performance of which 
would not be specifically enforced; 

6. To prevent the exercise of a public or private office in a la'1ful 
, manner by the person in possession; 

7 .  To prevent a legislative act by a municipal corporation. 
Cal, 8423, 

PART II. 

SPECIAL REJ.A�ONS OF DEBTOR AND CREDITOR. 

Trn.E I. General principles. 
II. Fraudulent instruments and transfers.

III. Assignments for the benefit of creditors.

TITLE I. 

GENERAL PRINCIPLES. 

§ 2018 .  Debtor defined. A debtor, within the meaning of this
· title, is one who, by rea.<!On of an existing obligation, is or may become
liable to pay money to another, whether such liability is certain or con-
tingent.

Cal . 3429. 

§ 2019 .  Creditor. A creditor, within the meaning of this title, is
one in whose favor an obligation exists, by reason of which he is, or may 
become, entitled to the payment of money. 

Cal. 3430. 
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§ 2020. Fraud only invalidates. In the absence of fraud,  every
contract of a debtor is valid against all his creditors, existing or substr 
qucnt, who have not acquired a lien on the property affected by such, 
contract. 

Cal. 3431 . 
Jones v. Brandt, 13 N. W. Rep. 310; Patterson v. Johnson, Id. 416. 
§ 2021. Preferred creditors. A debtor may pay one creditor in

preference to another,  or may give to one creditor security for the pay
ment of his demand, in preference to another. 

Cal. 3432. 
Preferential transfers prohibited. Sees. 1466, 2027. 
Lininger v. Raymond, 9 N. W. Rep. 550 ; State Bank of Fenton v. Whittle, 

11 N. W. Rep. 75ti ;  Robinson v. First M. E. Church of Frankville, 12 N. W. 
Rep. 772 ; Howland v. Knox, Id. 7i7 ; Kohn v. Clement, Id. 550 ; Aultman v. 
Heiney, 13 N.  W. Rep. 856; Jones v. Brandt, Id. 310 ; Howard v. Rynearson, 
15 N. W. Rep. 486. 

§ 2022. Alternative right to funds. Where a creditor is en
titled to resort to each of several funds for the satisfaction of his claim, 
and another person has an interest in or is entitled as a creditor to rtr 
sort to some, but not all of them, the latter may require the former 
to seek satisfaction from those funds to which the latter has no such 
claim, so far as it can be done without impairing the right of the former 
to complete satisfaction, and without doing injustice to third persons. 

Cal. 3433 . 
Order of resort on different funds. Sec. 1713. 

TITLE II. 

FRAUDULENT INSTRUMENTS AND TRANSFERS. 

§ 2023.  With intent to defraud. Every transfer of property
or charge thereon made, every obligation incurred, and every judicial 
proceeding taken, with intent to delay or defraud any creditor or other 
person of his demands , is void against all creditors of the debtor and 
their successors in interest, and against any persons upon whom the 
estate of the debtor devolves in trust for the benefit of others than the 
debtor. 

cin. 3439. 
Conveyances and mortgages in fraud of purchasers and incumbrancers. 

Sec. 676. See Prob. Code Dak. § 218, p. 248. 
(1) Sales ancl mortgages under this section are valid and binding on all the

world until attacked and judicial ly declared void. McMasters v. Campbell, 2 
N. W. Rep. 836 ; Turner v. Killian, 12 N. W. Rep. 101 ; Howland v. Knox, 
Id. 777. 

(2) The complaining creditor must reduce bis claim to judgment as a con
dition precedent to bis right to attack the fraudulent sale or mortgage. Se& 
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sec. 2025. Mclfasters v. Campbell , 2 N. W. Rep. 836 ; Wineland v.  Cochran, 
4 N. W. Rep. 67 ; German Bank v. Leyser, 6 N. W. Rep. 809. 

(3) 'fhe transfer must have been made with intent to delay or defraud
creditors, and can be avoided on no other ground. Norris v. Persons, 5 N. 
W. Rep. 224 ; Brown v. Vandermulen , 7 N. W. Rep . 238 ; Hoffman v. Junk,
8 N.  W. Rep. 493 ; Baldwin v. O'Laughlin , _ 11 N. W. Rep. 77 ; Uice v. Jer
enson, Id. 549 ; Kohn v. Clement, 12 N. W. Rep. 550.

( 4) Both parties to the transfer must have pa1ticipated in the fraudulent
intent. Fisher v. Hall , 7 N .  W. Rep. 72 ; Van Patten v .  Burr, Id . 522 ; 
Smith v. Schmitz, Id. 029 ; McDonald v. Hardin ,  8 N. W. Rep. 473 ; Smith v. 
Conkwright, Id. 876 ; .Moore v. Orman , Id. 689 ; Burley v. Marsh, 9 N. W. 
Rep. 48 ; Andrews v.  Fillmore, Id. 431 ; .Mehlhop v .  Pet tibone, 1 1  X. W. Hep. 
553 ; Williamson v. Wachenheiru, 12 N. W. Rep. 302 ; Kohn v. Clement, Id. 
550 ; S .  L. Ins. Co. v. Waters, 14 N. W.  Rep. 679 ; Forepaugh v. Pryor, Id. 
61 ;  Temple v. Smith ,  Id . 527 . 

(5) Valid consideration repels suspicions of fraud. Reich v. Reich , 1 N.
W. Rep. 804; Fliescher v. Dignon , 5 N. W. Rep. 164 ; Pogodzinski v. Kruger,
6 N. W. Rep. 116 ; Smith v. Schmitz, 7 N .  W. Rep . 329 ; Wood v. Scott, Id .
465 ; Adams v. Niemann, 8 N. W. Rep . 7l9 ; Farnham v. Trussell , 10 N.  W.
Rep. 20 ; Le Saulnier v .  Loew, Id. 145 ; Arndt v.  Harshaw, Id. 390 ; Fisher
v. Shelver, Id . 681 ;  Jones v. Brandt, Id . 854 ; 13 N. W. Rep. 310 ; Mehlhop
v. Pettibone, 1 1  N. W. Rep. 553 ; Leppig v. Bretzell ,  12 N. W. Rep. 199 ;
Boulton v. Hahn, Id . 560 ; Kohn v. Clement, Id . 550 ; Aultman v. Heinev,
13 N. W. Rep.  856 ; Forepaugh v. Pryor, 14 X. W. Hep. 61 ; Byrnes v. Clark,
Id. 815 ; Howard v. Rynearson, 15 N. W. Rep. 486.

(6) Miscellaneous cases . Wake v. Griffin,  2 N. W. Rep. 461 ; Joseph v.
McGill ,  Id. 1007 ; Elwell v. Walker, 3 N. W. Rep. 64 ;  Pashby v . .Mandigo, 
Id. 927 ; Palmer v. Mason , Id. 945 ; Watson v.  :Melchor, 4 N. W. Rep. 200 ; 
Allen v. Kennedy, 5 .N". W. Hep. 906 ; Star Wagon Co. v. Maurer, Id. 576 ; 
Knowlton v. Hawes, 7 N. W. Rep. 286 ; Gjeniess v. Fladeland , Id . 355 ; Case 
v. Sawtell , Id. 441 ; :Mohn v. Barton, 8 .N". W. Rep. 765 ; Savage v. Hazard,
9 N. W. Rep. 83 ; First �at. Bank of Appleton v. Bertschy, Id. 534 ; Rhead
v. Hounson, Id. 267 ; Wier v. Day, 10 N. W. Rep. 304.

Proof must be clear imd satisfactory . Pogodzinski v. Kruger, 6 N. W. Rep .
116 ; Le Saulnier v .  Loew, 10 N.  W. Rep. 145 ; David v .  Birchard, 10 N.  W. 
Rep. 557 ; Trowbridge v . Sickler, 11 N. W.  Rep. 5.:!1 ; Rice v . Jerenson , Id. 
54� ; Gear v. Schrei , Id . 625 ; Strong v.  Lawrence, 12 N. W.  Rep . 74 ; Trip
lett v. Graham , Id . 1 43 ;  Ferguson v. Hillman, Id . 389 ; Van Horn v. Smith, 
Id. 789 ; Johnston Harvester Co. v. Cibula, 13 N. W.  Rep . 480 ; Dickerman 
v. Farrell, Id . 422 ; Lyon v .  Haddock, Id. 737 ; Coon v .  Henry, Id . 518 ;  Lang
ford v. Thurlby,  14 N .  W. Rep . 185 ; )IcDonald v. }'arrell ,  Id. 318 ;  Leppel v.
Schermerhorn , Id. 418 ;  Smith v. Deidrick , Id . 262 ; Shaffer v. Mink , Id. 726 ;
Howard v. Rynearson, 15 N. W. Rep. 486 ; Baldwin v . State Ins . Co. Id . 300.

Assignments in fraud of c1·eclitors . Sec . 2027, and cases there cited. 

§ 2024. Conclusive presumption. Every transfer of personal
property other than a thing in action, or a ship or cargo at sea or in a 
foreign port, and every lien thereon, other than a mortgage , when al
lowed by law, and a contract of bottomry or respcmdentia,·is conclusively 
presumed, if made by a person ha\ing at the time the possession or con
trol of the property, and not accompanied by an immediate delivery, 
and followed by an actual and continued change of possession of the 
things transferred,  to be fraudulent and therefore void against those 
who are his creditors while he remains in possession, and the successors 
in interest of such creditors, and against any person on whom his estate 

v.2-71 
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devolves in trust for the benefit of others than himself, and against pur
chasers or incumbrancers in good faith subsequent to the transfer. 

Cal. 3440. 
Wake v. Griffin, 2 :N. W. Rep. 461 ;  Hickok v. Buell, Id. 512 ;  Case v. 

Burrows, 7 N. W. Rep. 130; Jordan v. Lindrum, 8 :N. W. Rep. 3 11 ;  Howe 
v. Jones, Id. 451 ;  Mohn v. Barton, Id. 765; Turner v. Killian, 12 N. W. Rep.
101 ; Densu1ore v. Tomer, 15  N. W. Hep. 734.

§ 2025. Fraud, how avoided. A creditor can avoid the act or
obligation of his debtor, for fraud,  only where the fraud obstructs the 
enforcement, by legal process, of his right to take the property affected 
by the transfer or ·obligation. 

Cal. 3441. 
Mc�lasters v. Campbell , 2 N. W. Rep. 836 ;  Wier v. Day, 10 N. W. Rep. 

304 ;  Baldwin v. O"Laughlin, Id. 77. 
§ 20:ln. Question of fact, not law. In all cases arising under

section six hundred and seventy-six, or under the provisions of this 
title, except as otherwise provided in section two thousand and twenty
four, the question of fraudulent intent is one of fact and not of law; nor 
can ahy transfer or charge be adjudged fraudulent solely on the ground 
that it was not made for a valuable consideration. 

Cal. 3442. 
Turne1· v. Killian, 12 N. W. Rep. 101. 

TITLE III. 

ASSIGXMENTS FOR THE BE:NEFIT OF CREDITORS. 

§ 2027. When allowable. An insolvent debtor may, in good
faith, execute an assignment of property to one or more assignees in 
trust towards the satisfaction of his creditors , in conformity to the pro
visions of this title ; subject, however , to the provisions of this Code 
relative to trusts and to fraudulent transfers, and to the restrictions im
posed by law upon assignments by special partnerships , by corporations, 
or hy other specific cla,-,-cs of persons : pro1:ided, moreorer, that such as
signment shall not be valid if it be upon or contain any trust or condi
tion by which any creditor is to receive a preference or priority over any 
other creditor ; but in such case the property of the insolvent shall be
come a trust fund to be administered in equity in the district court, and 
shall inure to the benefit of all the creditors in proportion to their re
spective claims or demands. 

Cal. 34!9. 
Swart ,·. Thomas. 1 N. W. Rep. 830; Bramstadt v. Kleinschmidt, 2 N. 

W. Tiep. 232 ; _Li ninger v. Raymond , Id. 3 59 ;  Van Patten v. Burr, 3 N. W.
Rep. /i:!4 ; 7 �. W. HPp. 522 ; Huhhard v. :McNaughton, 5 N. W. Rep. 293 ;
}'arri ngton v. Sexton , Id. 654: ; Dall v. Bowe, Id. 909; Heelan v. Hoagland, 7 N. 
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W. Rep. 282; Perry v. Murray, Id. 680; Lesher v. Getman, 9 N. W. Rep. 585; 
Parsell v. Patterson, 11 N. W. Rep. 291; Lord v. Devendorff, Id. 903; Rum
ery v. McCulloch, 12 N. W. Rep. 65; Lindsay v. Guy, 15 N. W. Rep. 181; 
Wadleigh v. Scheiderer, ld. 838. 

§ 2028. Insolvency defined. A debtor is insolvent, within the
meaning of this title, when he is unable to pay his debts from his own 
means as they become due. 

Cal. 3450. 
§ 2029. What may provide. An assignment for the benefit of

creditors may provide for any subsisting liability of the assignor which 
he might lawfully pay, whether absolute or contingent. 

Cal. 3452. 
§ 2030. Void in certain cases. An assignment for the benefit

of creditors is void against any creditor of the a.&signor, not assenting 
thereto, in the following cases: 

1. If it tend to coerce any creditor to release or compromise his de
mand. 

2. If it pro\'ide for the payment of any claim known to the assignor
to be false or fraudulent; or for the payment of more upon any claim 
than is known to be justly due from the assignor. 

3. If it resen·e any interest in the assigned property, or in any part
thereof, to the assignor, or for his benefit, before all his existing debts 
are paid, other than property exempt by law from execution. 

4. If it confer upon the' assignee any power which, if exercised,
might prevent or delay the immediate conversion of the assigned prop
erty to the purposes of the trust. 

5. If it exempt him from liability for neglect of duty and miscon
duct. 

Cal. 3457. 
Lininger v. Raymond, 2 N. W. Rep. 859; Rodman v. Nathan, 8 N. W. 

Rep. 562; Jaffray v. llcGehee, 2 Sup. Ct. Rep. 367. 
§ 2031. How executed. An assignment for the benefit of cred-

itors must be in writing, subscribed by the assignor, or by his agent, 
thereto authorized by writing. It must be acknowledged, or proved and 
certified, in the mode prescribed by the chapter on recording transfers 
of real property, and recorded as required by sections two thousand 
and thirty-six and two thousand and thirty-seven. 

Cal. 3458. 
Heelan v. Hoagland, 7 N. W. Rep. 282; De Graw v. King, 9 N. W. Rep. 

636; Richardson v. Rogers, 8 N. W. Rep. 526; Steinlein v. Halstead, Id. 881. 
§ 2032. Void unless so made. Unless the provisions of the last

section are complied with, an assignment for the benefit of creditors is 
void against every creditor of the assignor not assenting thereto. 

Cal. 3459. 
See sec. 2031, and cases there cited. 
§ 2033. Rights of assignee. An assignee for the benefit of cred

itors is not to be regarded as a purchaser for value, and has no greater 
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rights than his assignor had, in respect to things in action transferred 
by the assignment. 

Cal. 3460. 
McMasters v. Campbell, 2 N. W. Rep. 836; Farrington v. Sexton, 5 N. W. 

Rep. 654; Hawkes v. Pritzlaff, 7 N. W. Rep. 303; Clark v. Bartlett, I'1. 663; 
Coot.'3 v. Radford, 10 N. W. Rep. 69; Gimblev. Ferguson, Id. 789; Housel v. 
Cremer, 14 N. W. Rep. 398; Wisner v. Brown, 15 N. W. Rep. 001; Dono
hue v. Stearns, 17 N. W. Rep. 381. 

§ 2034. Inventory required. Within twenty days after an as
signment is made for the benefit of creditors, the assignor must make 
and file, in the manner prescribed by section 1938 (2036,] a full and 
true inventory, showing: 

1. All the creditors of the assignor;
2. The place of residence of each creditor, if known to the assignor,

or if not known, that fact must be stated; 
3. The sum owing to each creditor, and the nature of each debt or

liability, whether arising on written security, account, or otherwise; 
4. The true consideration of the liability in each case, and the place

where it arose; 
6. Every existing judgment, mortgage, or other security for the pay

ment of any debt or liability of the assignor; 
6. All property of the assignor at the date of the assignment which

is exempt by law from execution; and, 
7. All the assignor's property at the date of the assignment, both

real and personal, of every kind not so exempt, and the incumbrances 
existing thereon, and all vouchers and securities relating thereto, and 
the value of such property according to the best knowledge of the as
signor. 

Cal. 3461. 
Gimble v. Ferguson, 10 N. W. Rep. 789; Wadleigh v. Scheiderer, 15 :N. W. 

'Rep. 838. 
§ 2035. Veriftcation of same. An affidavit must be made by

every person executing an assignment for the benefit of creditors, to be 
annexed to and filed with the inventory mentioned in the last section, 
to the effect that the same is in all respects just and true, according to 
the best of such assignor's knowledge and belief. 

Cal. 8462. 
Steinlein v. Halstead, 8 N. W. Rep. 881. 
§ 2036. Record and filing. An assignment for the benefit of

creditors must be recorded, and the inventory required by section two 
thousand and thirty-four filed with the register of deeds of the county in 
which the assignor resided at the date of the assignment; or, if he did 
not then reside in this territory, with the like officer of the county in 
which his principal place of business was then situated; or, if he had not 
then a residence or place of business in this territory, with the like offi
cer of the county in which the principal part of the assigned property 
was then situated. 

Cal. 3463. 
Perry v. Murray, 7 N. W. Rep. 680. 
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§ 2037. Same. If an assignment for the benefit of creditors is ex
ecuted by more than one assignor, it must be recorded, and a copy of 
the inventory required by section two thousand and thirty-four must be 
filed with the register of deeds of every county in which any of the as
signors resided at its date, or in which any of them, not then residing 
in. this territory, had then a place of business. 

Cal. 3464. 
Perry v. Murray, 7 N. W. Rep. 680. 

§ 2038. Record within twenty days. As assignment for the
benefit of creditors is void against creditors of the assignor, and against 
purchasers and incumbrancers in good faith and for value, if the assign
ment is not recorded, and the inventory required by section two thousand 
and thirty-four filed, pursuant to section two thousand and thirty-six, 
within twenty days after the date of the assignment. 

Cal. 3465. 

§ 2039. Real property. Where an assignment for the benefit of
creditors embraces real property, it is subject to the pro\'isions of article 
four of the chapter on recording transfers, as well as to those of this title. 

Cal. 3466. 

§ 2040. Bond of assignee. -Within thirty days a�r the date of
an assignment for the benefit of creditors, the assignee must enter into a 
bond to this territory in double the amount of the value of the property 
assigned, with sufficient sureties, to be approved by the judge of the dis
trict court of the county in which the original inventory is filed, and con
ditioned for the faithful discharge of tihe trust, and the due accounting 
for all moneys received by the assignee, which bond must be filed in the 
snme office with the original inventory. 

Cal. 3467. 
Klauber v. Carlton, 3 N. W. Rep. 443; Russell v. Phelps, 4 N. W. Rep. 1; 

Fuller v. H�brouck, 8 N. W. Rep. 697. 

§ 2041. When authority begins. Until the inventory and
affidavit required by sections two thousand and thirty-four and two 
thousand and thirty-five have been made, and the assignment has been 
duly recorded, and the inventory filed, and the assignee has given a bond 
as required by the last section, an assignee for the benefit of creditors 
has no authority to dispose of the estate or convert it to the purposes of 
the trust. 

Cal. 3468. 
Perry v. Murray, 7 N. W. Rep. 680. 

§ 2042. When assignee to account. After six months from
the date of an assignment for the benefit of creditors, the assignee may 
be required, on complaint of any creditor, to account before the district 
court of the county where the accompanying inventory was filed, in the 
manner prescribed by the Code of Civil Procedure. 

Cal. 3469. 
Perry v. Murray, 7 N. W. Rep. 46; Radford v. Folsom, Id. 604. 
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§ 2043 . Property exempt. Property exempt from execution,
and insurances upon the life of the assignor, do not pass to the assignee 
by a general assignment for the benefit of creditors , unless the instru
ment specially mentions them , and declares an intention that they should 
pass thereby. 

Cal. 3470. 
Ex_emptions. See Pol . Code Dak. c. 38 ; Code Civil Proc. Dak. §§ 322--334,

pp. 9.>-99. 
§ 2044 . Compensation. In the absence of any provision in the

assignment to the contrary , an n8signee for the benefit of creditors is en
titled to the same commi8sions as are allowed by law to executors and 
guardians ,  but the assignment cannot grant more , and may restrict the 
commissions to a less amount, or deny them altogether. 

Cal . 3471 .  
§ 2045 . Good faith protects assignee. An assignee for the

benefit of creditors is not to be held liable for his acts done in good faith 
in the execution of the trust, merely for the reason that the assignmeut 
is afterward adjudged void . 

Cal . 3472. 
§ 2046 . Cannot be canceled. An a...<1Signment for the benefit of

creditors, which has been executed and recorded so as to transfer the 
property to the assignee , cannot afterwards be canceled or modified by 
the parties thereto, without the consent of every creditor affected thereby. 

Cal. 34'i3. 

PART III. 

NUISANCE. 

TITLE I.  
II .  

III. 

General principles. 
Public nuisances. 
Private nuisances. 

TITLE I. 

GENERAL PRINCIPLES. 

§ 2047 . Nuisances defined. A nuisance consists in unlawfully
doing an act, or omitting to perform a duty I which act or omission 
either : 
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1. Annoys, injures, or endangers the comfort, repose, health, or
safety of others; or, 

2. Offends decency; or,
3. Unlawfully interferes with, obstructs, or tends to obstruct, or ren

ders dangerous for passage,  any lake or navigable river, bay, stream, 
canal, or basin, or any public park, square, street, or highway ; or, 

4. In any way renders other persons insecure in life, or in the use
of property. 

Cal. 3479. 
Carl v. S. &, F. D. Ry. Co. 1 N. W. Rep. 295; Pennoyer v. Allen, 14 N. 

W. Rep. 609; State of Nebraska v. Mayor of Omaha, 15 N. W. Rep. 210; 
Fancher v. Grass, Id. 302; Harris •V. Cohen, Id. 493 ; Baltimore & P. R. Co.
v. Fifth Baptist Church, 2 Sup. Ct. Rep. 719.

§ 2048. Public nuisance. A public nuisance is one which affects 
at the same time an entire community or neighborhood, or any consid
erable number of persons, although the extent of the annoyance or dam
age inflicted upon individuals may be unequal. 

Cal. 3480. 
§ 2049. Private. Every nuisance not included in the definition

of the last section is private. 
Cal. 3481. 
Carl v. S. & F. D. Ry. Co. 1 N. W. Rep. 295. 
§ 2050. Statute authority. Nothing which is done or main•

tained under the express authority of a s�tute can be deemed a nuisance. 
Cal. 3482. 
Baltimore & P. R. Co. v. Fifth Baptist Church, 2 Sup. Ct. Rep. 719. 
§ 2051. Successive owners. Every successive owner of prop

erty , who neglects to abate a continuing nuisance upon, or in the use of, 
such property, created by a former owner, is liable therefor in the same 
manner as the one who first created it. 

Cal. 3483. 
§ 2052. Damages. The abatement of a nuisance does not preju� 

dice the right of any person to recover damages for its past existence. 
Cal. 3484. 

TITLE II. 

PUBLIC NUISANCES. 

§ 2053. Time does not legalize. No lapse of time can legalize
a public nuisance, amounting to an actual obstruction of public right. 

Cal. 3490. 
§ 2054. Remedies. The remedies against a public nuisance are :
1. Indictment;
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2. A civil action; or,
3 .  Abatement.
Cal. 3491.

OIVJL OODE. 

Code Civil Proc. Dale. �§ 651-658, p. 171 .
Town of Nevada v. Hutchins, 13 N. W. Rep. 684.
� 2055 . By indictment. The remedy by indictment is regulated 

by the Penal Code and the Code of Criminal Procedure. 
Cal. 3492. 
§ 2056 . By action. A private person may maintain an action for 

a public nuisance, if it is specially injurious to himself, but not other
wise. 

Cal. 3493. 
Wilder v. De Cou, 1 N. W. Rep. 48 ; Pierce v. Wagner, 18 N. W. Rep. 170. 
§ 2057 . How abated. A public nuisance may be abated by any

public body or officer authorized thereto by law. 
CaL 3494. 
§ 2058 .  Same. Any person may abate a public nuisance which is

specially injurious to him, by removing, or if necessary, destroying the 
thing which constitutes the same, without · committing a breach of the 
peace or doing unnecessary injury. 

Cal. 3495. 

TITLE III. 

PRIVATE NUISANCES. 

§ 2059.  Remedies against. The remedies against a private nui-
sance are: 

1 .  A civil action; or, 
2. Abatement.
Cal. 3501 .
§ 2060 . How person -may abate. A person injured by a pri

vate nuisance may abate it by removing or, if necessary, destroying the 
thing which constitutes the nuisance, without committing a breach of 
the peace or doing unnecessary injury. 

Cal. 3502. 
§ 2061 . When notice of, required. Where a private nuisance

results from a mere omission of the wrong-doer, and cannot be abated 
without entering upon his land, reasonable notice must be given to him 
before entering to abate it. 

Cal . 3503. 
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PART IV. 

M'AXJM'R OF JURISPRUDENCE. 

§ 2062 .  How to be used and applied. The maxims of juris
prudence hereinafter set forth are intended not to qualify any of the 
foregoing provisions of this Code, but to aid in their just application. 

Cal. 8509. 
§ 2063 . When the reason of a rule ceases, so should the rule itself. 
Cal. 8510.
§ 2064. Where the reason is the same, the rule should be the same.
Cal. 8511 .
§ 2065.  One must not change his purpose to the injury of another.
Cal. 8512.
§ 2066. Any one may waive the advantage of a law intended solely

for his benefit. But a law established for a public reason cannot be con
travened by a private agreement. 

Cal. 8518. 
§ 2067 . . One must so use his own rights as not to infringe upon the

rights of another. 
Cal. 8514. 
§ 2068.  He who consents to an act is not wronged by it.
Cal. 8515.
§ 2069.  Acquiescence in error takes away the right of objecting to it.
Cal. 3516.
§ 2070. No one can take advantage of his own wrong.
Cal. 8517. 
Kiewert v.- Rindskopf, 1 N. W. Rep. 163 ; Mihills Manuf'g Co. v. Camp, 5 

N. W. Rep. I ;  Bartlett v. Bartlett, 14 N. W. Rep. 885. 
§ 207 1 .  He who has fraudulently dispossessed himself of a thing

may be treated as if he still had possession. 
Cal. 85'18. 
§ 2072 .  He who can and does not forbid that which is done on his

behalf is deemed to have bidden it. 
Cal. 8519. 
§ 2073.  No one should suffer by the act of another.
Cal. 8520.
§ 207 4. He who takes the benefit must bear the burden.
Cal. 8521. 
See sec. 900. 
Beidman v. Goodell, 9 N. W. Rep. 900. 
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§ 2075.  One who grants a thing is presumed to grant also whatever
is essential to its use. 

Cal. 3522. 

§ 2076. For every wrong there is a remedy.
Cal. 3528.

§ 2077.  Between those who are equally in the right, or equally in
the wrong, the law does not interpose. 

Cal. 3524. 

§ 2078. Between rights otherwise equal, the earliest is preferred.
Cal. 3525.
§ 2079 .  No man is responsible for that which no man can control.
Cal. 3526.

§ 2080. The law helps the vigilant before those who sleep on their
rights. 

Cal . 3527 . 
Delaney v. :McDonald, 1 N. W. Rep. 331. 

§ 2081 . The law respects form less than substance.
Cal. 3528.

§ 2082. That which ought to have been done is to be regarded as
done, in favor of him to whom, and against him from whom, perform
ance is due. 

Cal . 3529. 

§ 2083 . That which does not appear to exist is to be regarded as ii
it did not exist. 

Cal. 3530. 

§ 2084. The law never requires impossibilities.
Cal. 3531.

§ 2085 . The law neither does nor requires idle acts.
Cal. 3532.
§ 2086. The law disregards trifles.
Cal. 3533.

§ 2087 . Particular expressions qualify those which are general.
Cal. 3534.

§ 2088. Contemporaneous exposition is in general the bes\.
Cal. 3535.

§ 2089. The greater contains the less.
Cal. 3536.

§ 2090. Superfluity does not vitiate. 
Cal. 3537.

§ 2091 . That is certain which can be made certain.
Cal. 3538.

§ 2092. Time does not confirm a void act.
Cal. 3539.
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§ 2093 . The incident follows the principal, not the principal the in
cident. 

Cal. 8540. 
§ 2094 . An interpretation which gives effect is preferred to one which

makes void . 
Cal. 3541. 
§ 2095 . Interpretation must be reasonable.
Cal. 3542.
§ 2096 . Where one or two innocent persons must suffer by the act

of a third , he by whose negligence it happened must be the sufferer. 
Cal. 8543. 

PART V. 

DEFINITION AND GENERAL PROVISIONS. 

§ 2097 . :Meaning of words. Words used in any statute are to
be understood in their ordinary sense, except when a contrary intention 
plainly appears, and except, also , that the words hereinafter explained 
are to be understood as thus explained. 

§ 2098 . Statutory meaning. Whenever the meaning of a word
or phrase is defined in any statute, such definition is applicable to the 
same word or phrase wherever it occurs, except where a contrary inten
tion plainly appears. 

§ 2099 .  Degrees of care. There are three degrees of care and of
diligence mentioned in this Code, namely , slight, ordinary, and great. 
The latter include the former. 

§ 2100. Degrees defined. Slight care or diligence is such as
persons of ordinary prudence usually exercise about their own affairs of 
slight importance; ordinary care or diligence is such as they usually ex
ercise about their own affairs of ordinary importance ; and great care or 
diligence is such as they usually exercise about their own affairs 'of great 
importance. 

§ 2101 . Degrees of negligence. There are three degrees of neg
ligence mentioned in this Code, namely , slight, ordinary, and gross. 
The latter include the former. 

§ 2102. Degrees defined. Slight negligence consists in the want
of great care and diligence ; ordinary negligence, in the want of ordinary 
care and diligence; and gross negligence, in the want of slight care and 
diligence. 

§ 2103 . Children. The term ''children" includes children by birth
and by adoption. 
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§ 2104. Debtor and creditor. Except as defined and used in
part two of this division, and in sections two thousand and eighteen and 
two thousand and nineteen, every one who owes to another the perform
ance of an obligation is called a debtor, and the one to whom he owes it 
is called a creditor. 

§ 2105. Good faith. Good faith consists in an honest intention
to abstaiQ from taking any unconscientious advantage of another, even 
through the forms or technicalities of law, together with an absence of · 
all information or belief of facts which would render the transaction un
-eonscientious. 

§ 2106. Notice classed. Notice is either actual or constructive. 
� �

Gress v. Evans, 1 Dak. 888.

§ 2107. Actual. Actual notice consists in express information of
a fact. 

Dak. 18. 
Gress v. Evans, 1 Dak. 888. 

§ 2108. Constructive. Constructive notice is notice imputed by
the law to a person not having actual notice. 

Dak. 18. 
Gress v. Evans, 1 Dak. 888. 

§ 2109. Presumption of. Every person who has actual notice of 
circumstances sufficient to put a prudent man upon inquiry as to a par
ticular fact, and who omits to make such inquiry with reasonable dili
gence, is deemed to have constructive notice of the fact itself. 

Cal. 19. 
Gress v. Evans, 1 Dak. 388. 
§ 2110. False notice. A notice which is false when given, is not

made valid by the subsequent happening of the event. 

§ 2111. Paper. The word "paper" means any flexible material 
upon which it is usual to write. 

§ 211 2. Person includes corporation. The word "person," ex
<iept when used by way of contrast, includes not only human beings, but 
bodies politic or corporate. 

Cal. 14. 
§ 2113. Several. The word "several" in relation to number, means

two or more. 

§ 2114. Third persons. The words "third persons" include all
who are not parties to the obligation or transaction concerning which the 
phrase is used. 
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§ 2115.  Holidays. Holidays are : Every Sunday, the first day of
January, the twenty-second day of February, the fourth day of July, 
the twenty-fifth day of December, every day on which an _election is held 
throughout the territory, and every day appointed by the president of 
the United States, or by the governor of this territory, for a public fast, 
thanksgiving, or holiday. 

Cal. 7. 
O'Rourke v. O'Rourke, 4 N. W. Rep. 531.

§ 2116. Additional day. If the first of January, the twenty
second of February, the fourth of July, or the twenty-fifth oi December, 
falls upon a Sunday, the Monday followin� is a holiday. 

Cal. 7, 8. 

§ 2117.  Business days. All other days than those mentioned
in the last two sections are to be deemed business days, for all pur
poses. 

Cal. 9. 
§ 2118 .  Next business day. Whenever any act of a secular

nature, other than a work of necessity or mercy , is appointed by law or 
contract to be performed upon a particular day, which day falls upon a 
holiday, such act may be performed upon the next business day, with 
the same effect as if it had been performed upon the day appointed. 

Cal. 11. 

§ 2119 .  Usage. Usage is  a reasonable and lawful public custom
concerning transactions of the same nature as those which are to be ef
fected thereby , existing at the place where the obligation is to be per
formed, and either known to the parties, or so well established, general , 
and uniform that they must be presumed to have acted with reference 
thereto. 

Ledyard v. Hibbard, 12 N. W. Rep. 637 ; Janney v. Boyd, 15 N. W. Rep.
808. 

§ 2120.  Customary. The words "usual" and "customary" mean
"according to usage." 

§ 2121 . Value. A valuable consideration is a thing of value parted
with, or a new obligation assumed, at the time of obtaining a thing ,  
which is  a substantial compensation for that which is  obtained thereby . 
It is also called simply "value. "  

§ 2122. Verdict. The word "verdict" includes not only the ver
dict of a jury, but also the finding upon the facts of a judge, or of a 
referee appointed to determine the issues in a cause. 

§ 2123. Time. The word " year " means a calendar year, and
"month," a calendar month. Fractions of a year are to be computed by 
the number of months; thus, half a year is six months. Fractions of a 
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day are to be disregarded in computations which include more than one 
day , and involve no questions of priority. 

Cal. 14. 

§ 21 24. Gender. Words used in the masculine gender include
the feminine and neuter. 

Cal . 14. 

§ 212-5 .  Number. Words used in the singular number include the 
plural, and the plural the singular, except where a contrary intention 
plainly appears. 

Cal. 14. 

§ 2126 . Other deftnitions. Words used in the present tense in
clude future as well as the present; the word "oath" includes "affirma
tion;" and every mode of oral statement under oath or affirmation is 
embraced by the term "t.estify , "  and every written one in the term "de
pose ;'' "signature" or ''subscription" includes mark , when the person can
not write ,-his name being written near it, and written by a person who 
writes his own name as a witness. The following words also have the 
signification attached to them in this section, unless otherwise apparent 
from the context : 

1 .  The wor.d "property" includes property real and personal. 
2 .  The words "real property" are co-extensive with lands, tenements, 

and hereditaments. 
3 .  The words "personal property" include money, goods, chattels, 

things in action , and evidences of debt. 
4 .  The word ' 'will" includes codicils. 
Cal . 14. 

§ 2127 .  Interest. The words "compound interest" mean interest
added to the principal as the former becomes due, and thereafter made 
to bear interest. 

§ 2 128 .  Writing and printing. The words "writing" and "writ
tt>n" include "printing" and "printed," except in the case of signatures, 
and where the words are used by way of contrast to printing. Writing 
may be made in any manner, except that when a person entitled to re
quire the execution of a writing demands that it be made with ink, it 
must be so made. 

Cal. 14. 

§ 2 129 .  Code excludes common law. The rule of the com
mon law , that statutes in derogation thereof are to be strictly construed, 
has no application to this Code. This Code establishes the law of this 
territory re!"pecting the subjects to which it relates; and its provisions 
are to be liberally construed with a view to effect its objects, and to pro
mote justice. Whenever this Code is cited, enumerated, referred to, or 
amended, it may be designated simply as "The Civil Code," adding, 
when necessary, the number of the section. 

Cal. 4, 21. 
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§ 2130. Impression of seal. When the seal of a court, public
officer, or person is required by law to be affixed to any process, com
mission, paper, or instrument, the word "seal" includes an impression 
of such seal upon the paper alone, as well as upon wax, or a wafer af-
fixed thereto. 

Cal. 1628. 

§ 2131. Majority power. Words givmg a joint authority to
three or more public officers or other persons, are construed as giving 
such authority to a majority of them, unless it is otherwise expressed in 
the act giving the authority. 

Cal. 12. 

§ 2132. Repeal does not revive. Whenever any act of the leg
islnth'e assembly is repealed, which repealed a former act, such former 
act shall not thereby be revived, unless it shall be expressly so provided. 
[See section 1 2, Rev. St. of U. S.] 

Cal . 20. 

§ 2133. Effect of repeal. The repeal of any statute by the legis
lative assembly shall not have the effect to release or extinguish any pen-
alty, forfeiture, or liability incurred under such statute, unless the re
pealing act shall so expressly provide, and such statute shall be treated 
as still remaining in force for the purpose of sustaining· any proper ac
tion or prosecution for the enforcement of such penalty, forfeiture, or 
liability. [See section 13, Ilev. St. of U. S.] 

Cal. 20. 

Approved February 16, 1877 • 
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