CIVIL CODE.

CHAPTER 1.
GENERAL DEFINITIONS AND DIVISIONS.

§ 2689. Title. This act shall be known as the civil code of the
state of North Dakota.

§ 2690. Origin oflaw. Law is a rule of property and of con-
duct prescribed by the sovereign power.

§ 2691. Expression of law. The will of the sovereign power
is expressed:

1. By the constitution of the state.

2. By the statutes of the state.

3. By the ordinances of other and subordinate legislative bodies.

4. By the decisions of the tribunals enforcing those rules, which,
%hough not enacted, form what is known as customary or common
aw.

§ 1. CIvll C.
§ 2, CIVIL C.

g 3. CIvll C.
am’'d

§ 2692. Common law divided. The common law is divided s 4 civic.

into:
1. Public law, or the law of nations.
2. Domestic or municipal law.
2693. Evidence of same. The evidence of the common law
is found in the decisions of the tribunals.

§ 2694. Codes exclude common law. In this state there is

no common law in any case where the law is declared by the codes.
2696. Classiflcation of civil rights. All original civil
rights are either:

1. Rights of person; or,

2. Rights of property.

§ 2696. Rights, how waived. Rights of property and of per-
son may be waived, surrendered or lost by neglect in the cases pro-
vided by law.

269%7. Code divisions. This code has four general divisions:
The first relates to persons.

2. The second, to property.

3. The third, to obligations.

4. The fourth contains general provisions relating to persons,
property and obligations.
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CIVIL CODE. Persons.

CHAPTER 2.
PERSONS.

§ 2688. Minority defined. Minors are:

1. Males under twenty-one years of age.

2. Females under eighteen years of age.

The periods thus specified must be calculated from the first minute
of the day on which persons are born to the same minute of the cor-
responding day completing the period of minority.

§ 26998. Adults. All other persons are adults.

§ 2700. Unborn child. A child conceived, but not born, is to
be deemed an existing person so far as may be necessary for its inter-
ests in the event of its subsequent birth.

§ 2701. Minor’s disability. A minor cannot give a delegation
of power, nor under the age of eighteen make a contract relating to
real property or any interest therein, or relating to any personal prop-
erty not in his immediate possession or control.

2702. Contract subject to disaffirmance. A minor may
make any contract other than as above specified in the same manner
as an adult, subject only to his power of disaffirmance under the pro-
visions of this chapter and subject to the provisions of the chapters
on marriage and on master and servant.

§ 2703. Minor’s contracts. In all cases other than those
specified in sections 2704 and 2705 the contract of a minor, if made
while he is under the age of eighteen, may be disaffirmed by the
minor himself, either before his majority or within one year’s time
afterwards; or in case of his death within that period. by his heirs or
personal representatives; and if the contract is made by the minor
while he is over the age of eighteen, it may be disaffirmed in like
manner upon restoring the consideration to the party from whom it
was received or paying its equivalent with interest.

§ 2704. Cannot disaffirm contracts for necessaries. A
minor cannot disaffirm a contract, otherwise valid, to pay the reason-
able value of things necessary for his support or that of his family
entered into by him when not under the care of a parent or guardian
able to provide for him or them.

§ 2706. Nor statutory contracts. A minor cannot disaffirm
an obligation, otherwise valid, entered into by him under the express
authority or direction of a statute.

§ R708. Idiot’s powers. A person entirely without under-
standing has no power to make a contract of any kind, but he is
liable for the reasonable value of things furnished to him necessary
for his support or the support of his family.

§ 2707. When idiot’s contract subject to rescission. A
conve{ance or other contract of a person of unsound mind, but not
entirely without understanding, made before his incapacity has been
judicially determined is subject to rescission as provided in the
chapter of rescission of this code.

§ 2708. Cannot contract after incapacity determined.
After his incapacity has been judicially determined a person of un-
sound mind can make no conveyance or other contract, nor delegate
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Personal Rights. CIVIL CODE. §8 2700-2716

any power, nor waive any right, until his restoration is judicially
determined. But if actuaﬁy restored to capacity he may make a will,
though his restoration is not thus determined.

§ 2709. Minor liable for wrongs. A minor or a person of 8§23, civiic.
unsound mind of whatever degree is civilly liable for a wrong done
by him in like manner as any other person.

§ 2710. When subjected to exemplary damages. A minor g2, civiic.
or person of unsound mind cannot be subjected to exemplary damages
unless at the time of the act he was capable of knowing that it was
wrongful.

§ 2711. Rights of action. A minor may enforce his rights by g2, civuc.
civil action or other legal proceedings in the same manner as a person
of full age, except that a guardian must be appointed to conduct the
same.

2712. Indian rights. Disabilities. Indiansresident within g 2s civic.

this state have the same rights and duties as other persons, except that: am'd.

1. They cannot vote or hold office except as prescribed in sub-
division three of section 121 of the constitution of this state.

2. They cannot grant, lease or incumber Indian lands except in
the cases provided by law.

CHAPTER 3.
PERSONAL RIGHTS.

§ 2713. General personal rights. Besides the personalrights § 27, civic.
mentioned or recognized in the political code every person has, sub-
ject to the qualifications and restrictions provided by law, the right
of protection from bodily restraint or harm, from personal insult, from
defamation and from injury to his personal relations.

2714. Defamation. Defamation is effected by: § 28, CIvl1 C.
. Libel; or,

2. Slander.

§ R716. Libel deflned. Libel is a false and unprivileged pub- § 2, civiic.
lication by writing, printing, picture, effigy or other fixed representa-
tion to the eye which exposes any person to hatred, contempt, ridi-
cule or obloquy, or which causes him to be shunned or avoided, or
which has a tendency to injure him in his occupation.

§ 2716. Slander. Slander isa false and unprivileged publica- § a0, civii C.
tion, other than libel, which:

1. Charges any person with crime or with having been indicted,
convicted, or punished for crime.

2. Imputes to him the present existence of an infectious, conta-
gious or loathsome disease.

3. Tends directly to injure him in respect to his office, profession,
trade or business, either by imputing to him general disqualification
in those respects which the office or other occupation peculiarly re-
quires, or by imputing something with reference to his office, profes-
sion, trade or business, that has a natural tendency to lessen its profit.

4. Imputes to him impotence or want of chasity; or,

5. Which, by natural consequence causes actual damage.

607



§§ 2717-2722

§ 31, Civil C.

§ 32, Civil C.

§ &, CivllC.

§ 1. c. 91, 1590.

§ 2. c. 91, 1890.

§ 3, c. 91, 1800,
am’d.

CIVIL CODE. Marriage Contract.

§ 717. Privileged communications. A privileged commu-
nication is one made:

1. In the proper discharge of an official duty.

2. In any legislative or judicial proceeding, or in any other pro-
ceeding authorized by law.

3. In a communication without malice to a person interested
therein by one who is also interested, or by one who stands in such
relation to the person interested as to afford a reasonable ground for
supposing the motive for the communication innocent, or who is re-
quested by the person interested to give the information.

4. By a fair and true report without malice of a judicial, legisla-
tive or other public official proceeding, or of anything said in the
course thereof.

In the cases provided for in subdivisions three and four of this sec-
tion malice is not inferred from the communication or publication.

§ 2718. Offenses against personal relation. The rights of
personal relation forbid:

1. The abduction of a husband from his wife or of a parent from
his child.

2. The abduction or enticement of a wife from her husband, of a
child from a parent or from a guardian entitled to its custody, or of
a servant from his master.

3. The seduction of a wife, daughter, orphan sister or servant;and,

4. Any injury to a servant which affects his ability to serve his
master.

§ R719. Force to protect. Any necessary force may be used
to protect from wrongful injury the person or property of one’s self
or of a wife, husband, child, parent or other relative or member of
one’s family, or of a ward, servant, master or guest.

CHAPTER 4.
MARRIAGE CONTRACT.

§ 2720. Marriage deflned. Marriage is a personal relation
arising out of a civil contract to which the consent of the parties
thereto is essential, but the marriage relation may be entered into,
maintained, annulled or dissolved only as provided by law.

§ R721. Ageof consent to marriage. Any unmarried male
of the age of sixteen years or upwards, and any unmarried female of
the age of thirteen years or upwards, and not otherwise disqualified,
are capable of consenting to and consummating marriage; provided,
that if the male is under twenty-one years or the female under eighteen
years of age the license provided in this chapter shall not be issued
without the consent of the parent or guardian, if there is any.

§ R722. Who disqualified to marry. Marriages between
parents and children, including grandparents and grandchildren of
every degree, between brothers and sisters of the half as well as the
whole blood, between uncles and nieces, aunts and nephews, or cousins
of the first degree of the half as well as the whole blood, are declared
to be incestuous and absolutely void. This section shall apply to
illegitimate as well as legitimate children and relations.
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Marriage Contract. CIVIL CODE.

§ 2723. When marriage voidable. A marriage contracted
by a person having a former husband or wife living, if the former
marriage has not been annulled or dissolved, is illegal and void from
the beginning unless such former husband or wife was absent and
believed by such person to be dead for a period of five years imme-
diately preceding.

§ R724. Who may solemnize marriages. License. Marriages
may be solemnized by all judges of courts of record within their respec-
tive jurisdictions; by justices of the peace within their respective juris-
dictions; by ordained ministers of the gospel and priests of every
church, but marriages solemnized in the society of Friends or Quakers
according to the %orm used in their meetings shall be valid. No
such person shall solemnize any marriage until the parties thereto
shall produce a license, issued gy a county judge of the county in
which such ceremony is to be performed, or if such county is unor-
ganized, of the county to which it is attached for judicial purposes.
When any person authorized by law shall solemnize a marriage he
shall fill out and sign a certificate following the marriage license on
the blank form prescribed by law, giving his official title, or if a
minister of the gospel or priest, the ecclesiastical body with which he
is connected and return such license and certificate to the county
judge of the county within thirty days thereafter. Such certificate
shall be signed by two witnesses to the marriage ceremony in addition
to the signature of the person who solemnized the marriage.

§ R726. Marriage license, how obtained. The county judge
of each county in this state, when applied to by any person for
a marriage license, shall inquire of such person upon oath relative to
the legality of such contemplated marriage and he may examine other
witnesses upon oath if deemed best; and if any of the persons intend-
ing to marry are under age said judge shall require the consent of
the parent or guardian, if there is any, personally given, or a certifi-
cate of consent signed by such parent or guardian and attested
by two witnesses, one of whom shall appear before such judge and
make oath that he saw such parent or guardian sign such certificate;
and if said judge shall be satisfied there is no legal impediment
thereto, he sha‘fl issue and sign such marriage license and affix
his seal, in the form prescribed by law.

§ R726. License and certificate. The marriage license and
certificate of the person solemnizing the marriage shzﬁl be upon one
blank form substantially as follows:

MARRIAGE LICENSE.

State of North Dakota, } a8

County of............
To any person authorized by law to perform the marriage ceremony,
Teeting:

%ou are hereby authorized to join in marriage................ ,of
............. ,aged ........and....oooiiianiaaof il Ly,
aged ........ ; and of this license and your certificate you will make
due return to my office within thirty days.

Dated at ............ this............ day of ............ 189..

[Seal.] e

County Judge.
(39) 609
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CIVIL CODE. Marriage Contract.

CERTIFICATE OF MARRIAGE.

I hereby certify that the persons named in the foregoing license
were by me joined in marriage at..................... , county of
................ , state of North Dakota, on the............ day of
............ ,189..

In presence of
P %Witnesses. ........................

272%7. Record to be kept by county court. The county
judge shall keep a marriage record book, in which he shall keep a
correct copy of all marriage licenses issued by him; and when a license
is returned with the certificate of the person performing the marriage
ceremony properly filled out and signed, he shall also record such
certificate immediately following the record of such license; and for
each license and the record herein required he shall be entitled to
a fee of one dollar to be paid by the party applying for the same.

§ @728. Indian marriage contracts valid. Indians con-
tracting marria%e according to the Indian custom and cohabiting as
man and wife shall be deemed legally married.

§ 2729. Marriages valid where contracted, valid .in this
state. All marriages contracted outside of this state, which are valid
according to the laws of the state or country where contracted, shall
be valid 1n this state.

§ 2730. Certifled record is evidence. The books of record
of marriage licenses issued and certificates returned kept by the
county jut%ge of any county, or copies of such entries certified by such
judge under the seal of the court, shall be received as evidence in all
courts.

§ 2731. Causes for annulling marriage. A marriage may
be annulled by an action in the district court to obtain a decree of
nullity for any of the following causes existing at the time of the
marriage:

1. When the party in whose behalf it is sought to have the mar-
riage annulled was under the age of legal consent and such marriage
was contracted without the consent of his or her parent or guardian,
unless after attaining the age of consent such party freely cohabited
with the other as husband or wife.

2. When the former husband or wife of either party was living
and the marriage with such former husband or wife was then in force.

3. When either party was of unsound mind, unless such party
aftfer coming to reason freely cohabited with the other as husband or
wife.

4. When the consent of either party was obtained by fraud, unless
such party afterwards with full knowledge of the facts constituting
the fraud freely cohabited with the other as husband or wife.

5. When the consent of either party was obtained by force, unless
such party afterwards freely cohabited with the other as husband or
wife.

6. When either party was at the time of the marriage physically
incapable of entering into the marriage state and such incapacity
continues and appears to be incurable.
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Dissgolution of Marriage. CIVIL CODE. §§ 2782-2738

§ 2732. Limitation of action. An action to obtain a decree §3. civiic.
of nullity of marriage for causes mentioned in the preceding section,
must be commenced within the periods and by the parties as follows:

1. For causes mentioned in subdivision one, by the party to the
marriage, who was married under the age of legal consent, within four
years after arriving at the age of consent, or by his or her parent or
guardian at any time before such party has arrived at the age of legal
consent.

2. For causes mentioned in subdivision two, by either party dur-
ing the life of the other, or by such former husband or wife.

3. For causes mentioned in subdivision three, by the party in-
Jured, or a relative or guardian of the party of unsound mind at any
time before the death of either party.

4. For causes mentioned in subdivision four, by the party injured
véith(iin four years after the discovery of the facts constituting the

aud.

5. For causes mentioned in subdivisions five and six, by the in-
jured party within four years after the marriage.

2733. Children legitimate. When a marriage is annulled § 36 cisl C.
children begotten before the judgment are legitimate and succeed to "™
the estate of both parents.

2734. Custody of children. The court must award the cus- § 57, CivilC.

y of the children of a marriage annulled on the ground of fraud or
force to the innocent parent and may also provide for their educa-
tion and maintenance out of the property of the guilty party.

§ R736. Effect of judgment. A judgment of nullity of mar- gss civiic.
riage rendered is conclusive only as against the parties to the action
and those claiming under them.

CHAPTER 5.
DISSOLUTION OF MARRIAGE.

ARTICLE 1. — CAUSES FOR (FRANTING DIVORCE.

2736. Marriage, how dissolved. Marriage is dissolved § 5, Cvll C.

only:

1. By the death offone of the parties; or,

2. By the judgment of a court of competent jurisdiction decreeing
a divorce of the parties.

The effect of a judgment decreeing a divorce is to restore the
parties to the state of unmarried persons.

§ 2737. Causes for divorce. Divorces may be granted for geo,civiic.
any of the following causes:

Adultery.

Extreme cruelty.

Willful desertion.

Willful neglect.

Habitual intemperance.

Conviction for felony.
'2738. Adultery deflned. Adultery within the meaning of g.ciwc.
this article is the voluntary sexual intercourse of a married person
with a person other than the offender’s husband or wife.
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§§ 2739-2743 CIVIL CODE. Dissolution of Marriage.

§ 60, CIvil C. 2739. Extreme cruelty deflned. Extreme cruelty is the
infliction by one party to the marriage of grievous bodily injury or
grievous mental suffering upon the gﬁmer.

§ 60, Cvll €. § 2740. Desertion defined. Willful desertion is the voluntary
separation of one of the married parties from the other with intent to
desert.

1. Persistent refusal to have reasonable matrimonial intercourse
as husband and wife, when health or physical condition does not
make such refusal reasonably necessary, or the refusal of either party
to dwell in the same house with the other party, when there is no
just cause for such refusal, is desertion.

2. When one party is induced by the stratagem or fraud of the
other party to leave the family dwelling place or to be absent, and
during such absence the offending party departs with intent to desert
the other, it is desertion by the party committing the stratagem or
fraud, and not by the other.

3. Departure or absence of one party from the family dwelling
place caused by cruelty or by threats of bodily harm from which dan-
ger would be reasonably apprehended from the other is not deser-
tion by the absent party, but it is desertion by the other party.

4. Separation by consent, with or without the understanding that
one of the parties will apply for a divorce, is not desertion.

5. Absence or separation, proper in itself, becomes desertion
whenever the intent to desert is fixed during such absence or separa-
tion.

6. Consent to a separation is a revocable act and if one of the
parties afterwards in good faith seeks a reconciliation and restora-
tion, but the other refuses it, such refusal is desertion.

7. If one party deserfs the other and before the expiration of the
statutory period required to make the desertion a cause of divorce
returns and offers in good faith to fulfill the marriage contract and
solicits condonation, the desertion is cured. If the other party re-
fuses such offer and condonation, the refusal shall be deemed and
treated as desertion by such party from the time of the refusal.

8. A husband may choose any reasonable place or mode of liv-
ing, and if the wife does not conform thereto it is desertion.

9. If the place or mode of living selected by the husband is
unreasonable and grossly unfit and the wife does not conform thereto,
it is desertion on the part of the husband from the time her reasonable
objections are made known to him.

§ 60, Civil C. § 2741. Willful neglect defined. Willful neglect is the neg-
lect of the husband to provide for his wife the common necessaries of
life, he having the ability to do so; or it is the failure to do so by reason
of idleness, profligacy or dissipation.

§ 60. Civil C. § 2742. Habitual intemperance defined. Habitual intem-

am’d. perance is that degree of intemperance from the use of intoxicating
drinks, morphine, opium, chloral, cocaine or other like narcotic drugs,
which disqualifies the person a great portion of the time from prop-
erly attending to business or which would reasonably inflict a course
of great mental anguish upon the innocent party.
60, Civll C. § 2743. Duration of offenses as ground of divorce.” Willful
1. e.37. 1881 degertion, willful neglect or habitual intemperance must continue for
one year before either is a ground for divorce.
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Dissolution of Marriage. CIVIL CODE. §§ 2744-2750

ARTICLE 2. — CAUSES FOR DENYING DIVORCE.

§ 744. When divorce will be denied. Divorces must be §é1. civiicC.
denied upon showing:

1. Connivance; or,

2. Collusion; or,

3. Condonation; or,

4. Recrimination; or,

5. Limitation and lapse of time.

§ %746. Connivance deflned. Connivance is the corrupt §ei. civn c.
consent of one party to the commission of the acts of the other con-
stituting the cause of divorce. Corrupt consent is manifested by
passive permission with intent to connive at or actively procure the
commission of the acts complained of.

§ R746. Collusiondeflned. Collusion isan agreement between 8 61, civii C.
the husband and wife that one of them shall commit, or appear to
have committed, or be represented in court as having committed, acts
constituting a cause of divorce for the purpose of enabling the other
to obtain a divorce.

§ R747. Condonation defined. Condonationis the conditional § 61, civa c.
forgiveness of a matrimonial offense constituting a cause of divorce.

§ 2748. Requisites of condonation. The following require- § 81. Civil C.
ments are necessary to condonation:

1. A knowledge on the part of the condoner of the facts consti-
tuting the cause of divorce.

2. Reconciliation and remission of the offense by the injured
party.

3. Y Restoration of the offending party to all marital rights.

Condonation impliesa condition subsequent, that the forgiving party
must be treated with conjugal kindness. When the cause of divorce
consists of a course of offensive conduct, or arises in cases of cruelty
from successive acts of ill treatment, which may aggregately consti-
tute the offense, cohabitation or passive endurance or conjugal kind-
ness shall not be evidence of condonation of any of the acts consti-
tuting such cause, unless accompanied by an express agreement to
condone. In such cases condonation can be made only after the cause
of divorce has become complete as to the acts complained of. A
fraudulent concealment by the condonee of facts constituting a differ-
ent cause of divorce from the one condoned and existing at the time
of condonation avoids such condonation.

§ 2749. Revocation of condonation. Condonation is revoked g1, civit c.
and the original cause of divorce revived:

1. When the condonee commits acts constituting a like or other
cause of divorce; or,

2. When the condonee is guilty of great conjugal unkindness, not
amounting to a cause of divorce, but sufficiently habitual and gross
to.show that the conditions of condonation had not been accepted in
good faith or not fulfilled.

§ 2760. Recrimination deflned. Recrimination is a showing ge1. cien c.
b{ the defendant of any cause of divorce against the plaintiff in bar
of the plaintiff’s cause of divorce. Condonation of a cause of divorce
shown in the answer as a recriminatory defense is a bar to such defense,
unless the condonation is revoked as above provided, or two years
have elapsed after the condonation and before the accruing or com-
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CIVIL CODE. Dissolution of Marriage.

pﬁetiou of the cause of divorce against which the recrimination is
shown.

§ 2761. Adultery by husband. When a divorce is granted
for the adultery of the husband, the legitimacy of children of the mar-
riage begotten of the wife before the commencement of the action is
not affected.

.§ R762. By wife. Legitimacy. When a divorce is granted
for the adultery of the wife the legitimacy of children begotten of her
before the commission of the adultery is not affected; but the legiti-
macy of other children of the wife may be determined by the court
upon the evidence in the case. In every such case all children begot-
ten before the commencement of the action are to be presumed legit-
imate until the contrary isshown.

§ R763. Time limited. A divorce must be denied when there is
an unreasonable lapse of time before the commencement of the action.
Unreasonable lapse of time is such a delay in commencing the action
as establishes the presumption that there has been connivance, collu-
sion or condonation of the offense, or full acquiescence in the same
with intent to continue the marriage relation, notwithstanding the
commission of the offense set up as a ground of divorce. The pre-
sumption arising from lapse of time may be rebutted by showing
reasonable grounds for the delay in commencing the action.

§ 764. Only statutory limitations. There are no limita-
tions of time for commencing actions for divorce except such as are
contained in the foregoing section.

R766. Term of residence. A divorce must not be granted
unless the plaintiff has in good faith been a resident of the state ninety
days next preceding thé commencement of the action.

§ 766. Presumption of domicile. In actions for divorce the
presumption of law that the domicile of the husband is the domicile
of the wife does not apply. After separation each party may have a
separate domicile, depending for proof upon actual residence and not
upon legal presumptions.

§ 27%’7. Affirmative proof required. No divorce can be
granted upon the default of the defendent, or upon the uncorroborated
statement, admission or testimony of the parties, or upon any state-
ment or finding of fact made by a referee; but the court must in addi-
tion to any statement or finding of the referee require proof of the
facts alleged.

ARTICLE 3.— GENERAL PROVISIONS.

§ 2768. Maintenance. Though a judgment of divorce is denied
the court may in an action for divorce provide for the maintenance
of a wife and her children, or any of them, by the husband.

§ 2769. Alimony pending action. While an action for divorce
is pending, the court may in its discretion require the husband to
pay as alimony any money necessary to enable the wife to support
herself or her children, or to prosecute or defend the action.

§ 2760. Custody of children. In an action for divorce the
court may before or after judgment give such direction for the cus-
tody, care and education of the children of the marriage as may seem
necessary or proper and may at any time vacate or modify the same.

§ %761. Support. When a divorce is granted for an offense of
the husband the court may compel him to provide for the mainte-
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Husgband and Wife. CIVIL CODE.

nance of the children of the marriage, and to make such suitable
allowance to the wife for her support during her life or for a shorter
period as the court may deem just, having regard to the circum-
stances of the parties respectively; and the court may from time to
time modify its orders in these respects.

§ R762. Security. Separate estate. Homestead. The
court may require the husband to give reasonable security for provid-
ing maintenance or making any payments required under the pro-
visions of this chapter and may enforce the same by the appointment
of a receiver or by any other remedy applicable to the case. But
when the wife has a separate estate sufficient to give her a proper
support, the court in its discretion may withhold any allowance to her
out of the separate property of the husband. The court in rendering
a decree of divorce may assign the homestead to the innocent party
either absolutely or for a limited period according to the facts in the
case and in consonance with the law relating to homesteads. The
disposition of the homestead by the court ang all orders and decrees
touching the alimony and maintenance of the wife and for the cus-
tody, education and support of the children as above provided are
subject to revision on appeal in all particulars, including those which
are stated to be in the discretion of the court.

CHAPTER 6.
HUSBAND AND WIFE.

§ 2763. Mutual relations. Husband and wife contract toward
each other obligations of mutual respect, fidelity and support.

§ R764. Head of family. The husband is the head of the
family. He may choose any reasonable place or mode of living
and the wife must conform thereto.

2766. Duty to support. The husband must support himself
and his wife out of his property or by his labor. The wife must
support the husband when he has not deserted her out of her separate
property, when he has no separate property and he is unable from
infirmity to support himself.

§ %766. Separate property. Dwelling. Exceptasmentioned
in section 2765, neither the husband nor the wife has any interest in
the property of the other, but neither ean be excluded from the
other's dwelling.

§ R767. ife's rights and capacity. The wife after marriage
has with respect to property, contracts and torts the same capacity
and rights and is subject to the same liabilities as before marriage and
in all actions by or against her she shall sue and be sued in her own
name.

§ 2768. Cannot alter relations. A husband and wife cannot
by any contract with each other alter their marital relations, except
that they may agree in writing to an immediate separation and may
make provision for the support of either of them and of their children
during such separation.

§ 2%69. Separation. The mutual consent of the parties is a
sufficient consideration for such an agreement as is mentioned in the
last section.
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§ 2770. Separate and mutual rights. Neither the husband

" nor the wife, as such, is answerable for the acts of the other.

2. The earnings of the wife are not liable for the debts of the
husband and the earnings and accumulations of the wife and of her
minor children living with her or in her custody, while she is living
separate from her husband, are the separate property of the wife.

3. The separate property of the husband is not liable for the debts
of the wife contracted before the marriage.

4. The separate property of the wife is not liable for the debts of
her husband, but is liable for her own debts contracted before or after
marriage.

5. No estate is allowed the husband as tenant by courtesy upon
the death of his wife, nor is any estate in dower allotted to the wife
upon the death of her husband.

§ 2771. Wife's necessaries. If the husband neglects to make
adequate provision for the support of his wife, except in the cases
mentioned in the next section, any other person may in good faith
supply her with articles necessary for her support and recover the
reasonable value thereof from the husband.

§ %772. Abandonment. Separation. A husbandabandoned
by his wife is not liable for her support until she offers to return,
unless she was justified by his misconduct in abandoning him; nor is
he liable for her support when she is living separate from him by
agreement, unless such support is stipulated in the agreement.

§ R773. Transfer of property when abandoned. In case
the husband or wife abandons the other and removes from the state
and is absent therefrom for one year without providing for the main-
tenance and support of his or her family, or is sentenced to imprison-
ment either in the county jail or penitentiary for the period of one
year or more, the district court of the county or judicial subdivision
where the husband or wife so abandoned, or not in prison, resides may,
on application by affidavit of such husband or wife, setting forth fulfy
the facts, supported by such other testimony as the court may deem
necessary, authorize him or her to manage, control, sell or incumber the
property of the said husband or wife for the support and maintenance
of the family and for the purpose of paying debts contracted prior to
such abandonment or imprisonment. Notice of such proceedings
shall be given the opposite party and shall be served as summons is
served in ordinary actions.

§ %774. Contracts binding on both. All contracts, sales or
incumbrances made either by the husband or the wife by virtue of
the power contemplated and granted by order of the courtas provided
in the preceding section, shall be binding on both, and during such
absence or imprisonment the person acting under such power may
sue and be sued thereon, and for all acts done the property of both
shall be liable, and execution may be levied or attachment issued
thereon according to statute. Nosuit or proceedings shall abate or be
in anywise affected by the return or release of the person confined,
but he or she may be permitted to prosecute or defend jointly with
the other.

§ 2776. When order set aside. The husband or wife affected
by the proceedings contemplated in the two preceding sections may
have the order or decree of the court set aside or annulled by affidavit
of such party, setting forth fully the facts and supported by such
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other testimony as the court shall deem proper. Notice of such pro-
ceedings to set aside and annul such order must be given the person
in whose favor the same was granted and shall be served as summons
is served in ordinary actions. The setting aside of such decree or
order shall in no wise affect any act done thereunder.

’

CHAPTER 7.
PARENT AND CHILD.

§ R776. Legitimacy presumed. All children born in wedlock § ss, civil C.
are presumed to be legitimate.

§ 2777. Childrenborn after dissolution of marriage or be- s s, civii c.
fore wedlock. All children of a woman who has been married born
within ten months after the dissolution of the marriage are presumed
to be legitimate children of that marriage. A child born before wed-
lock becomes legitimate by the subsequent marriage of its parents.

778. Who may dispute presumption. The presumption § ss. civii C.
of legitimacy can be disputed only by the husband or wife or the
descendant of one or both of them. Illegitimacy in such case may be
proved like any other fact.

$ 2779. Both parents support children. The parent en- §ss, civii C.
titled to the custody of a child must give him support and education
suitable to his circumstances. If the support and education which
the father of a legitimate child is able to give are inadequate, the
mother must assist him to the extent of her ability.

§ 2780. Who entitled to the custody of a child. The father g%, civu c.
of a legitimate unmarried minor child is entitled to its custody, ser-
vices and earnings; but he cannot transfer such custody or services to
any other person except the mother without her written consent,
unless she has deserted him or is living separate from him by agree-
ment. If the father is dead or is unable or refuses to take the cus-

- tody or has abandoned his family the mother is entitled thereto.

§ 2781. Of illegitimate child. The mother of an illegitimate § o1, civii c.
unmarried minor is entitled to its custody, services and earnings.

§ 2782. Allowance to parent. The district court may direct § e, civii c.
an allowance to be made to a parent of a child out of its property for
its past or future support and education on such conditions as may be
proper, whenever such direction is for its benefit.

2783. Control of property. The parent assuch has no con- § . civii c.
trol over the property of the child.

§ 2784. Parental abuse. The abuse of parental authority is §ss, civii c.
the subject of judicial cognizance in a civil action in the district court
brought by the child, or by its relatives within the third degree, or by
the officers of the poor where the child resides; and when the abuse
is established, the child may be freed from the dominion of the parent
and the duty of support and education enforced.

§ 2786. When parent’s authority ceases. The authority of & . civii c.
a parent ceases:

1. Upon the appointment by a court of a guardian of the person
of the child;

-
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2. Upon the marriage of the child; or,

3. Upon its attaining majority.

§ 2786. Action for support of child. If a parent chargeable
with the sui)port of a child dies, leaving it chargeable upon the
county and leaving an estate sufficient for its support, the county
commissioners of the county in the name of the county may claim
provision for its support from the parent’s estate by civil action, and
for this purpose may have the same remedies as any creditor against
that estate and against the heirs, devisees and next of kin of the
parent.

§ R787. Support of poor. It is the duty of the father, the
mother and the children of any poor person who is unable to main-
tain himself by work, to maintain such person to the extent of their
ability. The promise of an adult child to pay for necessaries pre-
viousf; furnished to such parent is binding.

§ 2788. Neglect of child. If a parent neglects to provide
articles necessary for his child, who is under his charge, according to
his circumstances, a third person may in good faith supply such
necessaries and recover the reasonable value thereof from the parent.

§ 2789. Parent when not liable. A parent is ot bound to
compensate the other parent or a relative for the voluntary support of
his child without an agreement for compensation, nor to compensate
a stranger for the support of a child who has abandoned the parent
without just cause.

§ 2790. Support of stepchildren. A husband is not bound
to maintain his wife’s children by a former husband; but if he receives
them into his family and supports them, it is presumed that he does
so as a parent and when such is the case, they are not liable to him
for their support, nor he to them for their services.

§ R791. After majority. When a child after attaining majority
continues to serve and to be supported by the parent, neither party
is entitled to compensation in the absence of an agreement therefor.

2792. Child’s earnings. The parent, whether solvent or in-
solvent, may relinquish to the child the right of controlling him and
receiving his earnings. Abandonment by the parent is presumptive
evidence of such relinquishment.

§ R793. Wages paid. The wages of a minor employed in
service may be paid to him or her until the parent or guardian entitled
thereto gives the employer notice that he claims such wages.

§ 2794. Change of residence. A parent entitled to the cus-
tody of a child has a right to change his residence, subject to the
power of the district court to restrain a removal which would preju-
dice the rights or welfare of the child.

§ 2796. Not liable for acts of other. Neither parent nor
child is answerable as such for the act of the other.

2796. Custody of father and mother. The husband and
father as such has no rights superior to those of the wife and mother
in regard to the care, custody, education and control of the children
of the marriage, while such husband and wife live separate and apart
from each other; and when they so live in a state of separation with-
out being divorced, the district court or judges thereof upon applica-
tion of either may grant a writ of habeas corpus to inquire into the
custody of any minor unmarried child of the marriage, and may award
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the custody of such child to either for such time and under such
regulations as the case maﬁ require. The decision of the court or
judge must be guided by the rules prescribed in section 2817.

CHAPTER 8.
ADOPTION.

§ 279%7. Adoption of minor. Any minor child may be adopted 8 107, Civii C.
by any adult person in the cases and subject to the rules prescribed
in this chapter.

§ 2798. Relative age limited. A person adopting a child § 108 civuc.
must be at least ten years older than the person adopted.

§ %799. Consent of husband or wife. A married man not 8 1. Civil C.
lawfully separated from his wife cannot adopt a child without the
consent of his wife, nor can a married woman not thusseparated from
her husband without his consent, provided the husband or wife not
consenting is capable of giving such consent.

§ 2800. Consent of parents or guardian. A legitimate § o, (v
child cannot be adopted without the consent of its parents if living, * “amd.”
nor an illegitimate child without the consent of its motherif living,
except that such consent is not necessary from a parent deprived of
civil rights or adjudged guilty of adultery or cruelty and for either
cause divorced, or from a parent adjudged to be an habitual drunkard
or of unsound mind, or who has been judicially deprived of the cus-
tody of the child on account of cruelty or neglect. In case the child
has no parent living or the consent of the parent living is not neces-
sary under the provisions of this section, consent to the adoption may
be given by the guardian, if the child has a guardian, and if there is
no guardian, consent to the adoption may be given by the person hav-
ing the custody of the child or by the next of kin of the child resid-
ing in this state.

2801. When child must consent. The consent of a g civuc.
child, if over the age of ten years, is necessary to its adoption. 3, & b Jeal.

§ 2802. Petition for adoption. Any inhabitant of this state g1, c. 4. 1801
may petition the district court in the county of his residence for
leave to adopt a child not his own, and if desired for a change of the
child’s name; but such petition by a person having a husband or
wife shall not be granted unless the husband or wife joins therein.

§ 2803. Proceedings on hearing. Decree. If upon the gs,ec. 4. 1801

hearing of the petition so presented and consented unto as aforesaid,
the court shall be satisfied of the identity and relations of the per-
sons concerned, and that the petitioner is or, in casc of husband and
wife, that the petitioners are of sufficient ability to bring up the child
and to furnish him suitable nurture and education and that it is fit
and proper that the petition for leave to adopt such child be granted,
a decree shall be made, setting forth the facts and ordering that from
and after the date of the decree the child shall be deemed and taken
to be the child of the petitioner or petitioners. and the court may if
desired in and by the same decree change the name of such child.

§ 2804. Status of adopted child. The child so adopted shall s, c. 4, 1501.
be deemed, as respects all legal consequences and incidents of the  *™%
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natural relation of parent and child, the child of such parent or
parents by adoption the same as if he had been born to them in
lawful wedlock.

§ 2806. Effect of decree. The natural parents of such child
shall be deprived by the decree aforesaid of all legal rights respecting
the child and such child shall be free from all obligations of main-
tenance and obedience respecting his natural parents.

§ 2806. Illegitimate chiltf The father of an illegitimate child
by publicly acknowledging it as his own, receiving it as such with
the consent of his wife, if he is married, into his gtmily, and other-
wise treating it as if it was a legitimate child, thereby adopts it as
such, and such child is thereupon deemed for all purposes legitimate
from the time of its birth. The foregoing provisions of this c hapter
do not apply to such an adoption.

CHAPTER 9.
GUARDIAN AND WARD.

§ 2807. Guardian deflned. A guardian is a person appointed
to take care of the person or property of another.

§ 2808. Ward defined. The person over whom, or over whose
property a guardian is appointed, is called his ward.

§ 2809. Guardians classified. Guardians are either:

1. General; or,

2. Special.

§ 2810. General guardian. A general guardian is a guardian
of the person, or of all the property of the war(gl within this state, or
of both.

y 2811. Special guardian. Every other is a special guardian.

g 2812. How guardian appointed. A guardian of the person
or estate or of both of a child born, or likely to be born, may be
appointed by will or by deed, to take effect upon the death of the
parent appointing:

1. If the chilg is legitimate, by the father with the written con-
sent of the mother or by either parent, if the other is dead or incap-
able of consent.

2. If the child is illegitimate, by the mother.

§ 2813. No power without appointment. No person,
whether a parent or otherwise, has any power as a guardian of prop-
erty except by appointment as hereinafter provided.

§ 2814. Jurisdiction in county court. A guardian of the
person or property or both of a person residing in t%is state, who is
a minor or of unsound mind, may be appointed in all cases, other
than those named in section 2812, by the county court as provided in
the probate code.

§ 2816. Guardian of nonresident. A guardian of the prop-
erty within this state of a person not residing therein who is a minor
or of unsound mind may be appointed by the county court.

§ 2816. Court appointing has exclusive jurisdiction. In
all cases the court making the appointment of a guardian has exclu-
sive jurisdiction to control him.
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§ 2817. Rules in appointing. In awarding the custody of a §12. civi c.
minor or in appointing a general guardian the eourt or judge is to be
guided by the following considerations:

1. By what appears to be for the best interests of the child in
respect to its temporal and its mental and moral welfare; and if the
child is of sufficient age to form an intelligent preference, the court
or judge may consider that preference in determining the question.

2. As between parents adversely claiming the custody or guardian-
ship, neither parent is entitled to it as of right, but, other things
being equal, if the child is of tender years, it should be given to the
mother; if it is of an age to require education and preparation for
labor or business, then to the father.

- § 2818. Preference between two equally entitled. Of s 12, civiic.
two persons equally entitled to the custody in other respects prefer-
ence is to be given as follows:

1. To a parent.

2. To one who was indicated by the wishes of a deceased parent.

3. To one who already stands in the position of a trustee of a
fund to be applied to the child’s support.

4. To a relative.

§ 2819. Guardian’s power. A guardian appointed by a court § 12s. civa c.
has power over the person and property of the ward unless otherwise
ordered.

§ 2820. Power of guardian of the person. A guardian of $§ 120 civiic.
the person is charged with the custody of the ward and must look to
his support, health and education. He may fix the residence of the
ward at any place within the state, but not elsewhere without the
permission of the court.

§ 2821. Of the property. A guardian of the property must § 1, Civil .
keep safely the property of his ward. He must not permit any
unnecessary waste or destruction of the real property nor make any
sale of such property without the order of the county court, but must,
so far as it is in his power, maintain the same with its buildings and
appurtenances out of the income or other property of the estate and
deliver it to the ward at the close of his guardianship in as good eon-
dition as he received it.

§ 2822. Nature of the relation. The relation of guardian gis, civn c.
and ward is confidential and is subject to the provisions of the
chapter on trusts.

2823. Guardian controlled by court. In the management § 1, civi c.
and disposition of the person or property eommitted to him a guard.
ian may be regulated and controﬁed by the court.

§ 2824. Joint guardians. On the death of one of two or more §1ss, civii c.
joint guardians the power continues to the survivor until a further
appointment is made by the court.

§ 2826. Causes for removal. A guardian may be removed by § 134, civii c.
the county court for any of the following causes:

1. For abuse of his trust.

2. For continued failure to perform its duties.

3. For incapacity to perform its duties.

4. For gross immorality.

5. Forhaving an interest adverse to the faithful performance of
his duty.

6. For removal from the state.

7. In the case of a guardian of the property, for insolvency; or,
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8. When it is no longer proper that the ward should be under
guardianship.

§ 2826. When power of parental guardian superseded.
The power of a guardian appointed by a parent is superseded:

1. By his removal as provided in the E:st section; or,

2. By the solemnized marriage of the ward; or,

3. By the ward’s attaining majority.

§ 2827. When power of court guardian suspended. The
power of a guardian appointed by a court is suspended only:

1. By order of the court; or,

2. If the appointment was made solely because of the ward’s
minority, by his attaining majority; or,

3. The guardianship over the person of the ward, by the marriage
of the ward.

2828. Ward’s power on majority. After a ward has come
to his majority he may settle accounts with his guardian and give
him a release, which is valid if obtained fairly and without undue
influence.

§ 2829. When discharge granted. A guardian appointed by
a court is not entitled to his discharge until one year after the ward's
majority.

§ 2830. Asylum for persons of unsound mind. A person
of unsound mind may be placed in an asylum for such persons upon
the order of the county court of the county in which he resides, as
follows:

1. The court must be satisfied by the oath of two reputable physi-
cians that such person is of unsound mind and unfit to be at large.

2. Before granting the order the judge must examine the person
himself or, if that is impracticable, cause him to be examined by an
impartial person duly sworn for that purpose.

3. After the order is granted the person alleged to be of unsound
mind, his or her husband or wife or relative to the third degree, may
appeal to the district court and demand therein an investigation before
a jury, which must be substantially in all respects conducted as under
an inquisition of lunacy.

CHAPTER 160.
MASTER AND SERVANT.

§ 2831. Apprenticeship authorized. Male minors and un-
married females under the age of eighteen years, with the consent of
the persons or officers hereinafter mentioned, may bind themselves by
a writing called an indenture as fully as if they were of age to serve
as clerks, apprentices or servants in a particular calling until majority
or for any shorter time.

§ 2832. By whom consent given. Consent to an indenture
of apprenticeship must be given by certificate at the end thereof, or
indorsed thereon, signed:

1. By the father and mother of the apprentice.

2. If the father lacks capacity to consent, or has abandoned or
neglected to provide for the family, or is dead, and no testamentary
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guardian or executor has been appointed by him with power under
the will to bring up the child to a calling, and a certificate of such
fact is indorsed on the indenture by a justice of the peace of the
county, then by the mother.

3. If the father is dead and such guardian or executor has been
appointed by him, then by such guardian or executor.

4. If the mother is dead or lacks capacity to consent, then by the
father.

5. If there is no parent of capacity to consent and no such execu-
tors, then by the guardian; or,

6. If there is no such parent, executor or guardian, then by the
county commissioners of the county, or by any two justices of the
peace of the county, or by the county judge.

§ 2833. Liability on breach of contract. A parent, executor § iz, civii ¢.
or guardian, consenting to an indenture is not liable for a breach
thereof by the apprentice, unless the indenture or consent expresses
an intention to bind him therefor.

§ 2834. Poor may be bound. Any child who is chargeable, § 1, civii c.
or whose parents are chargeable, to a county may be bound to service am’d.
until attaining majority by the county commissioners as provided in
this chapter; but such binding by such county commissioners must
be with the consent in writing of the county judge of the county.

§ 2836. Indian child. No child of an Indian woman can be g4, civui c.
bound under this chapter, except in the presence and with the con-
sent of a justice of the peace; and his certificate of consent must be
filed with the county judge of the county where the indenture is
executed.

§ 2836. Indenture must state age. In every indenture of g s, civi c.
apprenticeship the age of the apprentice must be stated, and such
statement is presumptive evidence thereof; and before an officer exe-
cutes an indenture or consents thereto, he must inform himself of the
age of the apprentice.

§ 2837. Consideration. If there is any pecuniary considera- g s, civii c.
tion for an indenture of apprenticeship on either part it must be
stated therein.

§ 2838. Education required. The indenture shall also con- g, civii c.
tain an agreement on the part of the person to whom such child shall
be bound, that he will cause such child to be instructed to read and
write and to be taught the general rules of arithmetic or, in lieu
thereof, that he will send such child to school three months of each
year of the period of indenture; and that he will give him a new Bible
at the expiration of his term of service.

§ 2839. Filing counterpart. Every officer executing an in- g us. civii C.
denture of apprenticeship must file a counterpart thereof with the
county judge of the county in which he is an officer.

§ 2840. Immigrant minor. An immigrant minor may bind g s, civii c.
himself to service until he attains majority, or for a shorter term, in
such manner as may be prescribed by the law of the country in
which the contract is made. If the indenture is made for the pur-
pose of enabling him to pay his passage to this country it may be for
the term of one year, although such term extends beyond his majority;
but in no case for a longer term.

§ 2841. Acknowledgment. Every indenture under section g s, civii c.
2840 must be duly acknowledged by the minor on a private examina-
tion before a county judge or a justice of the peace, and a certificate
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of the acknowledgment, showing that the same was made freely, must
be indorsed upon the contract.

§ 2842. Assignment allowed. The master under an indenture
specified in section 2840 may assign it by writing indorsed thereon
and with the approval also indorsed of a magistrate mentioned in
section 2841.

§ 2843. When indenture void. No indenture or contract for
the service of an apprentice is binding upon him unless made as
hereinbefore prescribed.

§ 2844. Duty of county commissioners. The county com-
missioners must see that every apprentice or other servant in their
respective counties is properly treated, and that the terms of the con-
tract are fulfilled in his favor; and it is their duty to redress any
grievance of such persons in the manner prescribed by law.

§ 2846. Penalty for willful absence. If an apprentice for
whose instruction the master receives no pecuni consideration
willfully absents himself from service without leave, he may be com-
pelled to serve double the time of such absence unless he makes satis-
faction for the injury; but such additional term of service cannot
extend more than three years beyond the original term.

§ 2846. Free vocation. No person may accept from an appren-
tice or servant an agreement, oath or promise not to exercise his voca-
tion in any particular place; nor may any person exact from an appren-
tice or servant any consideration for exercising his vocation in any
place after his term of service has expired.

§ 2847. Penalty for restraint. Any consideration exacted
contrary to the last section may be recovered back with interest, and
every person accepting such agreement or exacting such considera-
tion is liable to the apprentice or servant in a penalty of one hundred
dollars.

§ 2848. Deceased master. The executors or administrators of
the master of any apprentice bound by officers of the poor may
assign the indenture with the written consent of the apprentice,
acknowledged before a justice of the peace.

§ 2849. Consent to assignment. If an apprentice refuses
consent to an assignment under the last section, the county or district
court may authorize such assignment without his consent, upon
application after fourteen days’ notice to the apprentice or to his
parents or guardian, if he has any in the county.

CHAPTER 11.
CORPORATIONS.
ARTICLE 1.— THE CREATION OF CORPORATIONS.

§ 2860. Corporation deflned. A corporation is a creature of
the Iaw, having certain powers and duties of a natural person. Being
created by the law, it may continue for any length of time which the
law prescribes.
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§ 2861. Reserved power of legislative assembly. Every s uw. civic.
grant of corporate power is subject to alteration, suspension or repeal
in the discretion of the legislative assembly.

§ 2862. Collateral inquiry prohibited. The due incorpora- § 3. Civil C.
tion of any company, claiming in good -faith to be.a corporation
under this chapter, and doing business as such, or its right to exer-
cise corporate powers shall not be inquired into collaterally in any
private action to which such de facto corporation may be a party.

§ 2863. Name required. Every corporation must have a cor- g7, civi .
porate name which it has no power to change unless expressly author-
ized by law; but the misnomer of a corporation in any written instru-
ment does not invalidate the instrument if it can be reasonably
ascertained from it what corporation is intended.

§ 2864. Corporations classified. Corporations are either: § 315 Civll C.

1. Public; or,

2. Private.

§ 2866. Public. How regulated. Public corporations are g am, civi C.
formed or organized for the government of a portion of the state.

Such corporations are regulated by the political code or by local
statute.

§ 2866. Private. Purposes. All corporations not public are § 3. Civiitc.
private. Private corporations may be formed for any purpose for am'd.
which individuals may lawfully associate themselves.

§ 2867. Articles. The instrument by which a private corpor- § ss. civii c.
ation is formed is called ‘ Articles of Incorporation.” am'd.

§ 2868. How formed. Private corporations may be formed by § s, civu c.
the voluntary association of three or more persons, except as other- g1 ¢ % ISk
wise expressly provided, upon complying with the provisions of this am'd,
chapter.

§ 2869. Religious and charitable limited. No corporation g sss. civii c.
or association for religious or charitable purposes shall acquire or am'd.
hold real estate in this state of a greater value than fifty thousand
dollars.

§ 2860. Penalty for violating last section. All real estate §us. cviic.
acquired or held by such corporations contrary to the provisions of am’d.
the last section shall be forfeited and escheat to the state; but exist-
ing vested rights in real estate shall not be impaired by the provisions
of this section.

§ 2861. Contents of articles. The articles of incorporation g sss. civn c.
must set forth: am'd.

1. The name of the corporation.

2. The purpose for which it is formed.

3. The place where its principal business is to be transacted.

4. The term for which it is to exist.

5. The number of its directors or trustees-and the names and resi-
dences of those who are to serve until their successors are elected and
qualified.

6. If there is a capital stock, its amount and the number of shares
into which it is divided.

§ 2862. Articles. Roads, etc. The articles of any corpora- gss, civii C.
tion formed for the purpose of constructing wagon roads, telegraph or am’d.
telephone lines must also state:

1. The place from and to which the road or line is intended to be
run and branches contemplated.

2. The counties through which it is intended to be run.
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3. The estimated length and cost of the road or line.

§ 2863. Articles. Railways, etc. The articles of incorpora-
tion of railway corporations shall be in compliance with section 2944;
of insurance corporations,in compliance with section 3088; of fraternal
associations or corporations, in compliance with section 3184; of
banking corporations, in compliance with section 3227.

§ 2864. Subscribed by three persons. The articles of incor-
poration must be subscribed by three or more persons, one-third of
whom must be residents of this state, and acknowledged by each
before some officer authorized to take acknowledgments of convey-
ances of real property.

2866. Fee for articles. Every corporation for profit except
building and loan associations, county mutual insurance companies,
corporations for the manufacture of dairy products, agricultural fair
corporations, and corporations whose capital stock does not exceed
five thousand dollars formed for the purchase and maintenance of
male animals for the improvement of stock, shall at or before the fil-
ing of the articles of incorporation pay into the state treasury, the sum
of fifty dollars for the first fifty thousand dollars, or fraction thereof, of
the capital stock of such corporation, and the further sum of five dol-
lars for every additional ten thousand dollars, or fraction thereof, of
its capital stock.

§ 2866. Fee in case of increase of stock. No increase of the
capital stock of any corporation heretofore or hereafter formed, other
than those excepted in the last section, shall be valid until such cor-
poration shall have paid into the state treasury the sum of five dol-
lars for every ten thousand dollars, or fraction thereof, of such in-
crease in the capital stock of such corporation.

§ 2867. Receipt of treasurer %ed. It shall be the duty of
every corporation hereafter organized, or which shall hereafter in-
crease its capital stock, other than those excepted in section 2865, to
file with the secretary of state at the time of filing the articles of in-
corporation, or instrument evidencing such increase, a duplicate re-
ceipt of the state treasurer for the payments herein required to be
made, which receipt, in duplicate, it is made the duty of such
treasurer to furnish.

§ 2868. BSecretary’s certificate. Upon the filing of the arti-
cles of incorporation with the secretary of state he shall issue to the
corporation over the great seal of the state a certificate that the arti-
cles containing the required statement of facts have been filed in his
office; and thereupon the persons signing the articles, and their asso-
ciates and successors, shall be a body politic and corporate by the
name and for the purposes stated in said articles.

§ 2869. Record by secretary. Upon the filing of any articles
of incorporation as in the last section is prescribed the secretary of
state shall cause the same to be recorded in a book to be kept in his
office for that purpose to be called the “book of corporations,” with
the date of filing.

§ 2870. Copy. Evidence. A copy of any articles of incor-
poration filed in pursuance of this chapter, and certified by the secre-
tary of state, must be received in all courts and other places as prima
facie evidence of the facts therein stated and of the existence of such
corporation.

§ 2871. Stockholders and members deflned. The owners
of shares in a corporation which has a capital stock are called stock-
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holders. If a corporation has no capital stock the corporators and
their successors are called members.
§ 2872. Stock of minors, etc., how represented. The shares § 393. Civil C.
of stock of an estate of a minor or insane person may at all elections
and meetings of a corporation be represented by his guardian, and of
a deceased person, by his executor or administrator.

ARTICLE 2. — CORPORATE STOCK.

§ 2873. Subscription enforced. A subscription to the stock § 39, CiviiC.
of a corporation about to be formed is to be held for the benefit of
the corporation when it is formed and may be enforced by it.

§ 2874. Booksopened forsubscriptions. Afterthesecretary 8 3o, Olxl1 C.
of state issues the certificate of incorporation as provided in section e
2868, the directors named in the articles of incorporation must
proceed in the manner specified or provided in their by-laws, or, if
none, then in such manner as they may by order adopt, to open books
of subscription to the capital stock then unsubscribed, and to secure
subscriptions to the full amount of the fixed capital; and to levy and
collect assessments thereon in the manner provided by article six of
this chapter.

§ 2876. May forfeit stock or recover subscription. When § 397, civii C.
a corporation is authorized by the terms of subscription, or otherwise,
to forfeit stock for nonpayment, it may either forfeit the stock,
or recover the amount of the subscription, but it cannot do both.

§ 2876. Stocknegotiable. Howindorsed. Allcorporations § 3. Civii C.
for profit must issue certificates of stock when fully paid up, signed am'd.
by the president and secretary, and may provide in their by-laws
for the issuance of certificates prior to the full payment under such
restrictions and for such purposes as their by-laws provide. Upon
all certificates of stock which are fully paid up, issued by a corpora-
tion, shall be indorsed the words “fully paid up.” When certificates
of stock are issued before they are fully paid up the secretary shall,
before the same are issued, indorse thereon the amount which has
been paid. No corporation shall issue any certificates of stock under
an agreement or with the understanding that the full par value shall
not be paid. Any officer of a corporation who issues certificates of
stock in violation of the provisions of this chapter, or who has knowl-
edge thereof, and does not at the time dissent therefrom in writing
shall be liable to the creditors of the corporation and to purchasers in
good faith of such stock for all damages they may sustain thereby.
Whenever the capital stock of any corporation is divided into shares,
and certificates thereof are issued, such shares of stock are personal
property and may be transferred by indorsement by the signature of
the proprietor or his attorney or legal representative, and (i:]livery of
the certificate; but such transfer is not valid except between the
parties thereto, until the same is so entered upon the books of
the corporation as to show the names of the parties by and to whom
transferred, the number or designation of the shares and the date of
the transfer.

§ 2877. For what stock and bonds can be issued. No § s, Const.
corporation shall issue stock or bonds except for money, labor done
or property, estimated at its true money value, actually received by
it, and all the officers of a corporation who consent to the issuance of
stock or bonds for labor or property in excess of its actual cash value,
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or who have knowledge thereof and do not at the time dissent there-
from in writing shall be jointly and severally liable to the creditors
of such corporation for the difference between the actual cash value
of such labor or property at the time such stock or bonds were issued
and the par value of the stock or bonds issued therefor.

§ 2878. Note not payment for stock. No note or obligation
given by a stockholder, whether secured by pledge or otherwise, shall
be considered as payment of any part of the capital stock; but the
capital stock shall be paid in, either in cash, or in the manner pro-
vided in this article.

§ 2879. Excess void. A corporation whose capital is limited
by its articles of incorporation, either in amount or in number of
shares cannot issue valid certificates in excess of the limit thus pre-
scribed.

§ 2880. Corporation may own its stock. Unless otherwise
provided, a corporation may purchase, hold and transfer shares of its
own stock from its surplus profits, or as provided in the article on
assessments of stock, or by the unanimous consent in writing of all
its stockholders, in such manner and for such price or consideration
as the said stockholders may unanimously decide upon.

§ 2881. Dividend belongs to whom. A dividend belongs to
the person in whose name the stock stands upon the books of the cor-
poration on the day when it becomes payable.

ARTICLE 3.— CorRPORATE POWERS.

§ 2882. Powers of corporations. Every corporation as such
has power:

1. To have succession by its corporate name for the period limited,
not exceeding twenty years, if a corporation for profit; and if not a
corporation for profit, perpetually, subject to the power of the legis-
lative assembly as hereinbefore declared.

2. To sue and be sued in any court.

3. To make and use a common seal and alter the same at pleasure.

4. To purchase, hold, transfer and convey such real and personal
property as the legitimate purposes of the corporation may require,
not exceeding in any case any amount limited by law.

5. To appoint such subordinate officers and agents as the business
of the corporation may require, and to allow them suitable compen-
sation.

6. To make by-laws not inconsistent with the law of the land for
the management of its property, the regulation of its affairs and for
the transfer of its stock.

7. To admit stockholders or members and to sell their stock or
shares for the payment of assessments or installments.

8. To enter into any obligations or contract essential to the trans-
acting of its ordinary affairs, or for the purposes of the corporation.

9. The powers of banking corporations are prescribed in sections
3229 and 3230.

In addition to the above enumerated powers and to those expressly
given in any other statute under which it is incorporated, no corpora-
tion shall possess or exercise any corporate powers, except such as are
necessary to the exercise of the powers enumerated and given.

§ 2883. By-laws. Who adopt. Every corporation formed
under this chapter must within one month after filing articles of
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incorporation adopt a code of by-laws for its government not incon-
sistent with the constitution and laws of this state. The assent of
stockholders representing a majority of all the subscribed capital
stock, or of a majority of the members, if there is no capital stock,
is necessary to adopt by-laws, if they are adopted at a meeting called
for that purpose; and in the event ofy such meeting being calleg notice
thereof shall be published two times, once in each week, for two
successive weeks in some newspaper published in the county in which
the principal place of business of the corporation is located, or if
none is published therein, then in a paper published at the seat of
government. The written-assent of the holders of two-thirds of the
stock, or of two-thirds of the members, if there is no capital stock,
shall be effectual to adopt a code of by-laws without a meeting for
that purpose.

§ 2884. Scope of by-laws. A corporation may by its by-laws, § 404 Civii C.
when no other provision is specially made, provide:

1. The time, place and manner of calling and conducting its

meetings.

2. 'ﬁhe number of stockholders or members constituting a quorum.

3. The mode of voting by proxy.

4. The time of the annual election for directors and the mode and
manner of giving notice thereof.

5. The compensation and duties of officers.

6. The manner of election and the tenure of office of all officers
other than the directors; and,

7. Suitable penalties for violations of by-laws, not exceeding in
any case one hundred dollars for any one offense.

§ 2886. Record. Certiflcates. Repeal of by-laws. All § 45, civuC.
by-laws adopted must be certified by a majority of the directors and
secretary of the corporation, and copied in a legible hand in some
book kept in the office of the corporation to be known as the “book
of by-laws,” and no by-laws shall take effect until so copied, and the
book shall then be opened to the inspection of the public during office
hours of each day except holidays. The by-laws may be repealed or
amended, or new by-laws may be adopted at the annual meeting or at
any other meeting of the stockholders or members, called for that
purpose by the directors, by a vote representing two-thirds of the
subscribed stock, or by two-thirds of the members; or the power to
repeal and amend the by-laws and to adopt new by-laws may by a
similar vote at any such meeting be delegated to the board of direct-
ors. The power when delegated may be revoked by a similar vote at
any regular meeting of the stockholders or members. Whenever any
amendment or new by-law is adopted it shall be copied in the book of
by-laws with the original by-laws and immediately after them, and
shall not take effect until so copied. If any by-law is repealed, the
fact of the repeal with the date of the meeting at which the repeal
was enacted shall be stated in the said book and until so stated the
repeal shall not take effect.

§ 2886. Election of directors. The directors of a corporation g 4, civui c.
must be elected annually by the stockholders or members unless am'd.
otherwise expressly provided, and if no provision is made in the

by-laws for the time of election, the election must be held on the first

Tuesday in June. Notice of election of directors must be given for

the same time and in the same manner as provided in section 2883.
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§ 2887. Same. At the first meeting at which by-laws are
adopted, or at such subsequent meeting as may then be designated,
directors must be elected to hold their offices for one year and until
their successors are elected and qualified.

§ 2888. Manner of voting. All elections of directors must be
by ballot and every stockholder shall have the right to vote, in per-
son or by proxy, the number of shares standing in his name as pro-
vided in section 2895, for as many persons as there are directors to be
elected, or to cumulate such shares and give one candidate as many
votes as the number of directors multiplied by the number of his
shares of stock shall equal, or to distribute them on the same prin-
ciple among as many candidates as he shall think fit. The persons
receiving the highest number of votes shall be declared elected.

§ 2889. Number and power of directors. Unless otherwise
expressly provided, the corporate powers, business and property of all
corporations formed under this chapter must be exercised, conducted
and controlled by a board of not less than three nor more than eleven
directors, to be elected from among the holders of stock; or, when
there is no capital stock, then from the members of such corporation.
Directors of corporations for profit must be holders of stock therein
in an amount to be fixed by the by-laws of the corporation. Directors
of all other corporations must be members thereof. Unless a quorum
is present and acting, no business performed or act done is valid as
against the corporation. Whenever a vacancy occurs in the office of
director, unless the by-laws of the corporation otherwise provide, such
vacancy must be filled by an appointee of the board.

2890. Organization and election of officers. Immedi-
ately after their election the directors must organize and elect a presi-
dent of the corporation, who must be one of their number, a secretary
and treasurer. They must perform the duties enjoined on them by
law and the by-laws of the corporation. A majority of the directors
is a sufficient number to form a board for the transaction of business,
and every decision of a majority of the directors forming such board,
made when duly assembled, is valid as a corporate act.

2891. Dividends only from profits. Limitation of in-
debtedness. Exception. The directors of corporations must not
make dividends except from the surplus profits arising from the busi-
ness thereof; nor must they divide, withdraw or pay to the stock-
holders, or any of them, any part of the capital stock; nor must they
create debts beyond the subscribed capital stock, or reduce or increase
the capital stock, except as specially provided by law; provided, how-
ever, that the above limitation as to the creation of debts, shall not
apply to the policy risks of insurance companies on which no loss
has occurred, or the notes, bonds or debentures of any loan or trust
company, organized under the provisions of this chapter when the pay-
ment of su(ﬁ) notes, bonds or debentures shall be secured by the
actual transfer of real estate by trust deed or mortgage for the payment
of such notes, bonds or debentures, which said real estate so trans-
ferred shall be of twice the value of the par value of such notes,
bonds or debentures; provided, further, that such limitation shall not
apply to any loan or trust company’s guarantee of payment after
transfer of any note, bond or debenture when the same is secured by
trust deed or mortgage as above stated.

§ 2892. Penalty for violation of last section. For a viola-
tion of the provisions of the last section the directors under whose
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administration the same may have happened, except those who may
have caused their dissent therefrom to be entered at large on the
minutes of the directors at the time, or were not present when the
same did happen, are, in their individual and private capacity, jointl
and severally liable to the corporation, and to the creditors thereof,
in the event of its dissolution, to the full amount of the capital stock
so divided, withdrawn, paid out, or reduced, or debt contracted; and
no statute of limitations is a bar to any action against such directors
for any sums for which they are made liable by this section. There
may, however, be a division and distribution of the capital stock of
any corporation which remains after the payment of all its debts,
upon its dissolution or the expiration of its term of existence.

§ 2893. False certificate or notice. Any officer of a corpo- § 109, civii c.
ration who willfully gives a certificate, or willfulfy makes an official am’d.
report, public notice or entry in -any of the records or books of the
corporation concerning the corporation or its business, which is
false in any material representation, shall be liable for all damages
resulting therefrom to any person injured thereby; and if two or more
officers unite or participate in the commission of any of the acts here-
in designated, they shall be jointly and severally liable.

§ 2894. Removal of directors. No director shall be removed § 410, civil c.
from office, unless by a vote of two-thirds of the members, or of stock-
holders holding two-thirds of the capital stock, at a general meeting
held after notice of the time and place and of the intention to pro-
pose such removal. Meetings of stockholders for this purpose may
be called by the president, or by a majority of the directors, or by
members or stockholders holding at least one-half of the votes. Such
calls must be in writing and agdressed to the secretary, who muet
thereupon give notice of the time, place and object of the meeting
and by whose order it was called. If the secretary refuses to give the
notice, or if there is none, the call may be addressed directly to the
members or stockholders, and be served as a notice, in which case it
must specify the time and place of meeting. The notice must be
given in the manner provided in section 2883, unless other express
provision has been made therefor in the by-laws. In case of removal
the vacancy may be filled by election at the same meeting.

§ 2896. Quorum. Proxy. At all elections or votes had for §au. civiic.

any E)urpose there must be a majority of the subscribed capital stock, am’d.
or of the members, represented either in person or by proxy in writ-
ing. Every person acting therein in person, or by proxy, or repre-
sentative must be a member thereof or a bona fide stockholder, having
stock in his own name on the stock books of the corporation at least
ten days prior to the election. Any vote or election had other than
in accordance with the provisions of this article is voidable at the
instance of absent stockholders or members and may be set aside by
petition to the district court of the county where the same was held.
Any regular or called meeting of the stockholders or members may
adjourn from day to day, or from time to time, if for any reason there
is not present a majority of the subscribed stock or members, or no
election had, such adjournment and the reasons therefor being
recorded in the journal of proceedings of the board of directors.

§ 2896. Election failing. If from any cause an election does § 2. civii c.
not take place on the day appointed in the by-laws, it may be held on
any day thereafter as provided for in such by-laws, or to which such
election may be adjourned or ordered by the directors. If an election
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has not been held at the appointed time, and no adjourned or other
meeting for the purpose has been ordered by the directors, a meeting
may be called by the stockholders as provided in section 2894.

§ 2897. Action. Election confirmed or new one ordered.
Upon the application of any person or body corporate aggrieved b
any election held by any corporate body, or any proceedings thereog
the district judge of the district in which such election is held must
proceed forthwith summarily to hear the allegations and proofs of
the parties or otherwise inquire into the matters of complaint, and
thereupon confirm the election, order a new one or direct such other
relief in the premises as accords with right and justice. = Before any
proceedings are had under this section, five days’ notice thereof must
be given to the adverse party, or those to be affected thereby.

2898. Where meetings held. The meetings of the stock-
holders and board of directors of a corporation must be held at its
office or principal place of business; provided, that the meetings of
the board of directors of a railway corporation may be held at the
business office of such corporation without the state as well as its
principal place of business within the state.

§ 2899. Same. The meetings of the board of directors of any
private corporation created and existing or which may hereafter be
created under and by virtue of the laws of the state of North Dakota,
having one or more directors, resident in this state or having duly
appointed an agent resident in this state upon whom service may be
made, may be held at any place mentioned and provided in its by-{aws
either within or without the state.

§ 2900. Meetings, how called. When no provision is made
in the by-laws for regular meetings of the directors and the mode of
calling special meetings, all meetings must be called by special notice
in writing, to be given to each director by the secretary on the order
of the president, or if there is none, on the order of two directors.

§ 2001. When called by justice. Whenever from any cause
there is no person authorized to call or to preside at a meeting of a
corporation, any justice of the peace of the county where such cor-
poration is established, may, on written application of three or more
of the stockholders or of the members thereof, issue a warrant to one
of the stockholders or members, directing him to call a meeting of
the corporation by giving the notice required, and the justice may in
the same warrant direct such person to preside at such meeting until
a clerk is chosen and qualified, if there is no other officer present
legally authorized to preside thereat.

§ 2902. Liability of stockholders. Trust funds. Each
stockholder of a corporation is individually and personally liable for
the debts of the corporation to the extent of the amount that is unpaid
upon the stock held by him. Any creditor of the corporation may
institute joint or several actions against any or all of the stockholders
of a corporation whose shares have not been fully paid up, and in
such action the court must ascertain the amount that is unpaid upon
the stock held by each stockholder and for which he is liable, and
several judgment must be rendered against each in conformity there-
with. The liability of each stockholder is determined by the amount
unpaid upon the stock or shares owned by him at the time such action
is commenced, and such liability is not released by any subsequent
transfer of stock. The term stockholder, as used in this section, shall
apply not only to such persons as appear by the books of the corpo-
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ration to be such, but also to every equitable owner of stock, although
the same appears on the books in the name of another; and also to
every person who has advanced the installments or purchase money
of stock in the name of a minor, so long as the latter remains a minor;
and also to every guardian or other trustee who voluntarily invests
any trust funds in the stock. Trust funds in the hands of a guardian
or trustee shall not be liable under the provisions of this section by
reason of any such investment, nor shall the person for whose benefit
the investment is made be responsible in respect to the stock until he
becomes competent and able to control the same; but the responsi-
bility of the guardian or trustee making the investment shall continue
unti{y that period. Stock held as collateral security, or by a trustee,
or in any other representative capacity does not make the holder
thereof a stockholder within the meaning of this section, except in
the cases above mentioned, so‘as to charge him with the debts or lia-
bilities of the corporation; but the pledgor, or person, or estate rep-
resented is to be deemed the stockholder as respects such liability.

} 2003. When uncalled meeting valid. When all the stock- § 414, civit C.
holders or members of a corporation are present at any meeting, and.
however called or notified and sign a written consent thereto on the
record of such meeting, the doings of such meeting are as valid as
if had at a meeting legally called and noticed; but this section shall
not be construed to authorize the stock or bonded indebtedness of
corporations to be increased, except at a meeting held after sixty
days’ notice. The stockholders or members of such corporation,
when so assembled, may elect officers to fill all vacancies then existing,
and may act upon such other business as might lawfully be trans-
acted at regular meetings of the corporation.

§ 2904. Nonresident transfers. When the shares of stock in § 415. Civti ¢.
a corporation are owned by parties residing out of the state, the presi- amd.
dent, secretary and directors of the corporation before entering any
transfer of the shares on its books, or issuing a certificate therefor to
the transferee, may require from the attorney or agent of the non-
resident owner, or from the person claiming under the transfer, an
affidavit or other evidence that the nonresident owner was alive at the
date of the transfer, and if such affidavit or other satisfactory evidence
is not furnished, may require from the attorney, agent or claimant a
bond of indemnity with two sureties satisfactory to the officers of the
corporation or if not so satisfactory, then one approved by the district
judge of the county in which the principal office of the corporation is
situated, conditioned to protect the corporation against any liability
to the legal representatives of the owner of the shares in case of his
or her death before the transfer, and if such affidavit, or other evidence,
or bond is not furnished when required, as herein provided, neither
the corporation, nor any officer thereof, shall be liable for refusing to
enter the transfer on the books of the corporation.

§ 2906. Increasing or diminishing stock. Every corpora- g us, cuii .
tion may increase or diminish its capital stock at a meeting called for am’d.
that purpose by the directors as follows:

1. Notice of the time and place of the meeting, stating its object
and the amount to which it is proposed to increase or diminish its
capital stock must be personally served on each stockholder resident
in the state sixty days prior to the time of such meeting at his place
of residence, if l};’nown; and the notice must be given to stockholders
whose place of residence is unknown or who are not residents in the
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state by the publication of such notice in a newspaper published in
the county where the principal office of the corporation is situated,
not less than once a week for sixty days prior to such meeting.

2. The capital stock must in no case be diminished to an amount
less than the indebtedness of the corporation, or the estimated cost of
the works which it may be the purpose of the corporation to
construct.

3. Atleast two-thirds of the entire capital stock must be represented
by the vote in favor of the increase or diminution before it can be
effected.

4. A certificate must be signed by the chairman and secretary of
the meeting and a majority of the directors, showing a compliance
with the requirements of this section, the amount to which the capital
stock has been increased or diminished, the amount of stock repre-
sented at the meeting and the vote by which the object was accom-
plished.

5. The certificate must be filed in the office of the secretary of
state, there to be recorded in the book of corporations, and thereupon
the capital stock shall be so increased or diminished.

§ 2906. Bonds, how issued. Atameeting of the stockholders
of the corporation called for that purpose by the directors a corpora-
tion may issue bonds, as follows:

1. Notice of the time and place of the meeting, stating its object
and the amount of bonds to be issued, must be served in the manner
provided in the last section.

2. At least two-thirds of the entire capital stock must be repre-
sented by the vote in favor of the issuance of bonds.

3. The certificate must be signed by the chairman and secretary of
the meeting and a majority of the directors, showing a compliance
with the requirements of this section, the amount of bonds to be
issued, the amount of stock represented at the meeting and the vote
by which the object was accomplished, which certificate shall be filed
in the office of the secretary of state, there to be recorded in the book
of corporations.

A violation of any of the provisions of this section shall render
every director, officer and stockholder of the corporation, who
had knowledge of such violation and did not dissent therefrom and
cause his dissent to be entered at large upon the journal of the cor-
poration, jointly and severally liable for all debts so created.

ARTIOCLE 4. — CorRPORATE RECORDS.

§ 2907. Record of business transaction. Stock book.
Publicity. All corporations for profit are required to keep a record
of all their business transactions; a journal of all meetings of their
directors, members or stockholders, with the time and place of hold-
ing the same, whether regular or special, and if special, its object,
how authorized and the notice thereof given. The record must
embrace every act done, or ordered to be done; who were present and
who were absent; and, if requested by any director, member or stock-
holder, the time shall be noted when he entered the meeting or
obtained leave of absence therefrom. On a similar request the ayes
and noes must be taken on any proposition and a record thereof
made. On a similar request the protest of any director, member or
stockholder to any action or proposed action must be entered in full;
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all such records shall be open to the inspection of any director, mem-
ber, stockholder or creditor of the corporation.

In addition to the records above required to be kept corporations
for profit must keep a book to be known as the “stock and transfer
book,” in which must be kept a record of all stock; the names of the
stockholders or members alphabetically arranged; installments paid
or unpaid; assessments levied and paid or unpaid; a statement of
every alienation, sale or transfer of stock made, the date thereof, and
by and to whom, and all such other records as the by-laws prescribe.
Corporations for religious and benevolent purposes must provide in
their by-laws for suc% records to be kept as may be necessary. Such
stock and transfer book must be kept open to the inspection of any
stockholder, member or creditor.

ARTICLE 5. — AMENDING ARTICLES OF INCORPORATION.

§ 2908. Amending articles of incorporation. Any private
corporation created or existing, or which may hereafter be created
under the laws of the state of%‘Torth Dakota, may amend or change
its articles of incorporation at a meeting called for that purpose by the
directors, as follows:

1. Notice of the time and place of the meeting stating its object,
must be served in the manner prescribed in section 2905.

2. At least two-thirds of the entire capital stock must be repre-
sented by the vote in favor of the amendment or change in the arti-
cles of incorporation.

3. A certificate must be signed by the chairman and secretary of
the meeting and a majority of the directors, showing a compliance
with the requirements of this section, the articles to be amended or
changed, the amount of stock or the number of members represented
at the meeting and the vote by which the object was accomplished.

4. The certificate must be filed in the office of the secretary of
state, there to be recorded in the book of corporations, and thereupon
the articles shall be so amended.

5. The written assent of the holders of three-fourths of the capital
stock or members shall be as effectual to authorize the change or
amendment of the articles of incorporation as if a meeting of the
stockholders, as prescribed by this section, was called and held and
upon such written assent the directors may proceed to make the cer-
tificate to the secretary of state as herein provided.

§ 2909. Renewal of corporate existence. Any private cor-
poration now existing in this state or which may hereafter be created
under the laws of this state may at any time prior to the expiration of
the period of its corporate existence as limited by its articles of incor-

ration or by this chapter renew the term of its corporate existence
F(;)r another term of years, not exceeding the period limited by law,
by amending its articles of incorporation in the manner and upon the
notice prescribed in section 2908.

ARTICLE 6.— CHANGING CORPORATE NAME.
§ 2910. Changing corporate name. Every private corpora-

tion created and existing, or which may hereafter be created under
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the laws of the state of North Dakota, may change its name at a meet-
ing called for that purpose by the directors, as follows:

1. Notice of the time and place of the meeting, stating its object,
must be served in the manner prescribed in section 2905.

2. At least two-thirds of the entire capital stock must be repre-
sented by the vote in favor of the change of name.

3. A certificate must be signed by the chairman and secretary of
the meeting and a majority of the directors, showing a compliance
with the requirements of this section, the name adopted as the new
name of such corporation, the amount of stock or the number of the
members represented at the meeting and the vote by which the change
of name was accomplished.

4. The certificate must be filed in the office of the secretary of
state, there to be recorded in the book of corporations, and thereupon
the name of such corporation shall be so changed.

5. The written assent of the holders of three-fourths of the sub-
scribed capital stock shall be as effectual to authorize the change of
name as if a meeting was called and held, as prescribed by this sec-
tion, and upon such written assent the president and secretary may
proceed to make the certificate to the secretary of state as herein
provided.

6. Every proceeding, act, liability or thing done, undertaken, or
incurred by or on behalf of the corporation, under its former name,
shall be and continue of the same validity and obligation under such
new name as if the name had remained unchanged.

ARTICLE 7. — CHANGING CORPORATE HEADQUARTERS.

§ 2911. Changing corporate headquarters. Every private
corporation created and existing, or which may hereafter be created
under the laws of the state of North Dakota, may change the place
where its principal business is to be transacted at a meeting called
for that purpose by the directors, as follows:

1. Notice of the time and place of the meeting, stating its object
must be served in the manner specified in section 2905.

2. At least two-thirds of the entire capital stock must be repre-
sented by the vote in favor of the change of the place where the
principal business of the corporation is to be transacted.

3. A certificate must be signed by the chairman and secretary of
the meeting and a majority of the directors, showing a compliance
with the requirements of this section, the place to which the place
where the principal business of the corporation is to be transacted
has been changed, the amount of stock or the number of the members
represented at the meeting, and the vote by which the object was
accomplished.

4. The certificate must be filed in the office of the-secretary of
state, there to be recorded in the book of corporations, and thereupon
the place where the principal business of the corporation is to be
transacted shall be so changed.

5. The written assent of the holders of three-fourths of the sub-
scribed capital stock shall be as effectual to authorize such change as
if a meeting was called and held; and upon such written assent the
directors may proceed to make the certificate herein provided for.
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ARTICLE 8. — DissoLuTioN 0F CORPORATIONS.

§ 2912. Involuntary. Voluntary, how. A corporation is g s, civi c.
dissolved:
1. By the expiration of the time limited by its articles of incor-
poration.
2. Its involuntary dissolution is provided for in chapter 26 of
the code of civil procedure.
3. If voluntary, its dissolution may be effected in the following
manner:

(a) A’ corporation may be dissolved by the district court of the
county where its office or principal place of business is situated, upon
its voﬁmtary application for that purpose.

(b) Theapplication must be in writing and must set forth, that at
a meeting of the stockholders or members called for that purpose the
dissolution of the corporation wasresolved upon by a two-thirds vote
of all the stockholders or members, and that all claims and demands
against the corporation have been satisfied and discharged.

(c) The application must be signed by a majority of the board of
directors, trustees or other officers having the management of the
affairs of the corporation and must be verified in the same manner
as a complaint in a civil action.

(d) If the court is satisfied that the application is in conformity
with this article, it must order the application to be filed and that the
clerk give not less than thirty nor more than fifty days’ notice of the
application by publication in some newspaper published in the
county and if there are none such, then by advertisement posted up
in five of the principal places in the county.

(e) At any time before the expiration of the time of publication
any person may file his objection to the application.

(f) After the time of publication has expired the court may upon
five days’ notice to the persons who have filed objections, or without
further notice, if no objections have been filed, proceed to hear and
determine the application; and if all the statements therein made are
shown to be true, the court must declare the corporation dissolved.

(g) Theapplication, noticesand proof of publication, objections,
if any, and declaration of dissolution constitute the judgment roll, and
from the judgment an appeal may be taken in the same manner as in
other actions.

§ 2913. Lapse by nonuser. If a corporation does not organ- g s, civii C.
ize and commence the transaction of business or the construction of
its works within one year from the date of its incorporation, its cor-
porate powers cease.

§ 2914. Directors trustees on dissolution. Unless other g4, civii .
persons are appointed by the court, the directors or managers of the
affairs of such corporation at the time of its dissolution are trustees
of the creditors and stockholders or members of the corporation dis-
solved, and have full power to settle the affairs of the corporation and
to collect and pay debts and divide among the stockholders the prop-
erty which remained after the payment of debts and necessary ex-
penses; and for such purposes may maintain or defend actions in
their own names by the style of the trustees of such corporation dis-
solved, naming it; and no action whereto any such corporation is a
party shall abate by reason of such dissolution.
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§ 2916. Liability of trustees. The trustees mentioned in the
preceding section are jointly and severally responsible to the credit-
ors, stockholders and members of the corporation to the extent of its
property in their hands.

§ 2916. How revived. A corporation once dissolved can be
revived only by the same power by which it could be created.

ARTICLE 9. — ASSESSMENTS OF STOCK.

§ 2917. When levied. The directors of any corporation formed
or existing under the laws of this state, after one-fourth of its capital
stock has%een subscribed, may for the purpose of paying expenses,
conducting business or paying debts levy and collect assessments
upon the subscribed capital stock thereof in the manner and form

and to the extent provided herein.
§ 2918._Limftaﬁnn_of. No assessment must exceed ten per

cent of the amount of the capital stock named in the articles of incor-
poration, except in the cases in this section otherwise provided for,
as follows:

1. If the whole capital of a corporation has not been paid up, and
the corporation is unable to meet its liabilities or to satisfy the claims
of its creditors, the assessment may be for the full amount unpaid
upon the capital stock; or if a less amount is sufficient then it may be
for such a percentage as will raise that amount.

2. The directors of railroad corporations may assess the capital
stock in installments of not more than ten per cent per month, unless
in the articles of incorporation it is otherwise provided.

3. The directors of fire or marine insurance corporations may
assess such a percentage of the capital stock as they deem proper.

§ 2919. When new assessment can be levied. No assess-
ment must be levied while any portion of a previous one remains
unpaid, unless:

1. The power of the corporation has been exercised in accordance
with the provisions of this article for the purpose of collecting such
previous assessment.

2. The collection of the previous assessment has been enjoined; or,

3.. The assessment falls within the provisions of either the first,
second or third subdivision of section 2918.

§ 2920. Requisites of assessment. Every order levying an
assessment must specify the amount thereof, when, to whom and
where payable, fix a day subsequent to the full term of publication of
the assessment notice on which the unpaid assessments shall be delin-
quent, not less than thirty nor more than sixty days from the time of
making the order of levying the assessment; and a day for the sale of
delinquent stock, not less than fifteen nor more than sixty days from
the day the stock is declared delinquent.

§ 2021. Form of notice. Upon the making of the order the
?ecretary shall cause to be published a notice thereof in the following

orm:

(Name of corporation in full. Location of principal place of busi-
ness.)

Notice is hereby given that at a meeting of the directors, held on
the (date), an assessment of (amount) per share was levied upon the
capital stock of the corporation, payable (when, to whom and where).
Any stock upon which this assessment shall remain unpaid on the
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(day fixed) will be delinquent and advertised for sale at public auction
and unless payment is made before, will be sold on the (day ap-
pointed), to pay the delinquent assessment together with costs of
advertising and expenses of sale.

(Signature of secretary with location of office.)

§ 2922. Service of notice. The notice must be personally g 4. civiic.
served upon each stockholder, or in lieu of personal service, must be
sent through the mail, addressed to each stockholder at his place of
residence, if known, and if not known, at the place where the princi-
pal office of the corporation is situated, and be published once a week
for four successive weeks in some newspaper of general circulation
and devoted to the publication of general news, published at the place
designated in the articles of incorporation as the principal place of
business, and also in some newspaper published in the county in
whichthe works of the corporation are situated, if a paper is published
therein. If the works of the corporation are not within a state or
territory of the United States, publication in a paper of the place
where they are situated is not necessary. If there is no newspaper
published at the place designated as the principal place of business
of the corporation, then the publication must be made in some other
newspaper of the county, if there is one, and if there is none, then in
a newspaper published in an adjoining county.

§ 2923. Notice of delinquency. If any portion of the assess- g 9. ¢ivn C.
ment mentioned in the notice remains unpaid on the day specified
therein for declaring the stock delinquent, the secretary must, unless
otherwise ordered by the board of directors, cause to be published in
the same papers in which the notice hereinbefore provided for shall
have been published a notice substantially in the following form:

(Name in full. Location of principal place of business.)

NoTice. There is delinquent upon the following described stock
on account of assessment levied on the (date), (and assessments
levied previous thereto, if any), the several amounts set opposite
the names of the respective shareholders, as follows: (Names, num-
ber of certificate, number of shares, amount). And in accordance
with law (and an order of the board of directors made on the (date),
if any such order shall have been made), so many shares of each
parcel of such stock as may be necessary, will be sold, at the
(particular place), on the (date), at (the hour) of such day, to pay
delinquent assessments thereon, together with costs of advertising
and expenses of the sale.

(Name of secretary with location of office.)

§ 2924. Contents of notice. The notice must specify every g sso. civui c.
certificate of stock, the number of shares it represents and the amount
due thereon, except when certificates may not have been issued to
parties entitled thereto, in which case the number of shares and
amount due thereon together with the fact that the certificate for
such shares has not been issued must be stated.
2926. Publication thereof. The notice when published in g 4, civii c.
a daily paper must be published for ten days, excluding Sundays and
holidays, previous to the day of sale. When published in a weekly
paper it must be published in each issue for two weeks previous to
the day of sale. The first publication of all delinquent sales must
be at least fifteen days prior to the day of sale.
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§ 2926. Jurisdiction to sell stock. By the publication of
the notice the corporation acquires jurisdiction to sell and convey a
perfect title to all of the stock described in the notice of sale upon
which any portion of the assessment or costs of advertising remains
unpaid at the hour appointed for the sale. but must sell no more of
sulch stock than is necessary to pay the assessments due and costs of
sale.

§ 2927. Manner of sale. On the day, at the place and at the
time appointed in the notice of sale the secretary must, unless other-
wise ordered by the directors, sell or cause to be sold at public auction
to the highest bidder for cash so many shares of each parcel of the
described stock as may be necessary to pay the assessment and
charges thereon according to the terms of sale: if payment is made
before the time fixed for sale, the party paying is only required to
pay the actual cost of advertising in addition to the assessment.

l§ 2928. Highest bidder defilned. The person offering at such
sale to pay the assessment and costs for the smallest number of shares
or fraction of a share is the highest bidder and the stock purchased
must be transferred to him on the stock books of the corporation on
payment of the assessment and costs.

§ 2929. When corporation may bid. If at the sale of stock
no bidder offers the amount of the assessment and costs and charges due
the same may be bid in and purchased by the corporation through the
secretary, president or any director thereof at the amount of the
assessment, costs and charges due: and the amount of the assessments,
costs and charges must be credited as paid in full on the books of the
corporation and an entry of the transfer of the stock of the corporation
must be made on the books thereof. While the stock remains the
property of the corporation it is not assessable, nor must any dividend
be declared thereon; but all assessments and dividends must be ap-
portioned upon the stock held by the stockholders of the corporation.

§ 2830. Title to stock in corporation. All purchases of its
own stock made by any corporation vest the legal title to the same in
the corporation; and the stock so purchased is held subject to the
control of the stockholders, who may make such disposition of the
same as they deem fit, in accordance with the by-laws of the corpora-
tion or vote of a majority of all the remaining shares. Whenever any
portion of the capital stock of a corporation is held by the corporation
by purchase, a majority of the remaining shares is a majority of the
stock for all purposes of election or voting on any question at a stock-
holders’ meeting.

§ 2931. Time extended by publication. The dates fixed in
any notice of assessment or notice of delinquent sale, published ac-
cording to the provisions hereof, may be extended from time to time
for not more than thirty days by order of the directors entered on
the records of the corporation; but no order extending the time for
the performance of any act specified in any notice is effectual unless
notice of such extension or postponement is appended to and pub-
lished with the notice to which the order relates.

§ 2832. Irregularities do not invalidate. No assessment is
invalidated by a failure to make publication of the notices hereinbe-
fore provided for, nor by the nonperformance of any act required in
order to enforce the payment of the same: but in case of any sub-
stantial error or omission in the course of proceedings for collection,
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all previous proceedings except the levying of the assessment, are
void and publication must be begun anew.

§ 2033. Redemption. Limitation. No action must be sus- § %, cisti C.
tained to recover stock sold for delinquent assessments upon the amd.
ground of irregularity in the assessment, irregularity or defect of the
notice of sale, or defect or irregularity in the sale, unless the party
seeking to maintain such action first pays or tenders to the corpora-
tion, or the party holding the stock sold, the sum for which the same
was sold, together with all subsequent assessments which may have
been paid thereon and interest on such sums from the time they were
paid; and no such action must be sustained unless the same is com-
menced by the filing of a complaint and the issuing of a summons
thereon within six months after such sale is made.

§ 2934. Proof of publication and sale. The publication 8#0.cCiviiC.
of notice required by this article may be proved by the affidavit of
the printer, foreman or principal clerk of the newspaper in which
the same was published; and the affidavit of the secretary or
auctioneer is prima facie evidence of the time and place of sale, of
the quantity and particular description of the stock sold, and to
whom, and for what price and of the fact of the purchase money
being paid. The affidavits must be filed in the office of the corpora-
tion and copies of the same certified by the secretary thereof are
prima facie evidence of the facts therein stated. Certificates signed
by the secretary and under the seal of the corporation are prima %acie
evidence of the contents thereof.
§ 2936. Stock may be declared delinquent or action g civuc.
brought. On the day specified for declaring the stock delinquent,
or at any time subsequent thereto and before the sale of the delin-
quent stock, the board of directors may elect to waive further pro-
ceedings under this article for the collection of delinquent assess-
ments, or any part or portion thereof, and may elect to proceed by
action to recover the amount of the assessment and the costs and
expenses already incurred, or any part or portion thereof.

ARTICLE 10.— JUDGMENT AGAINST AND SALE OF CORPORATE
FRANCHISES.

§ 2936. Franchise saleable. No exemption. For the satis- g4 civuc.
faction of any judgment against a corporation authorized to receive
tolls its franchise and all the rights and privileges thereof may be
levied upon and sold under execution in the same manner and with
the same effect as any other property, but without any exemption.
§ 293%7. Certiflcate of purchase. Rights of purchaser. The g u3. civi c.
purchaser at the sale must receive a certificate of purchase of the
franchise and be immediately let into the possession of all property
necessary for the exercise of the powers and the receipt of the pro-
ceeds thereof and must thereafter conduct the business of such
corporation with all its powers and privileges and subject to all its
liabilities, until the redemption of the same as hereinafter provided.
§ 2938. Further rights. The purchaser or his assignee is § 4, civii C.
entitled to recover any penalties imposed by law and recoverable by
the corporation for an injury to the franchise or property thereof, or
for any damages or other cause occurring during the time he holds
the same and may use the name of the corporation for the purpose of
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any action necessary to recover the same. A recovery for damages
or any penalties thus had is a bar to any subsequent action by or on
behalf of the corporation for the same.

§ 45, CIvil C. § 2939. Other powers of corporation remain. The cor-
poration whose franchise is sold, as in this article provided, in all
other respects retains the same powers, is bound to the discharge of
the same duties and is liable to the same penalties and forfeitures as
before such sale.

§ 46, CIvll C. § 2840. Corporation may redeem. The corporation may at
any time within one year after such sale redeem the franchise by pay-
ing or tendering to the purchaser thereof the sum paid therefor with
twelve per cent interest thereon, but without any allowance for the
toll which he may in the meantime have received; and upon such
payment or tender the franchise and all the rights and privileges
thereof revert and belong to the corporation as i% no such sale had
been made.

gurcaviic.  § 2941. Where sold. The sale of any franchise under execu-
tion must be made in the county in which the corporation has its
principal place of business, or in which the property, or some por-
tion thereof, upon which the taxzes are paid is situated.

ARTICLE 11. — ExaMINATION OF CORPORATIONS, ETC.

§ H8, Civil ¢ § 2942. Examination by legislative assembly. The legisla-
tive assembly or either branch thereof, may examine into the affairs
and condition of any corporation in thisstate at all times; and for that
purpose any committee appointed by the said assembly or either
branch thereof, may administer all necessary oaths to the directors,
officers and stockholders of such corporation, and may examine them
on oath in relation to the affairsand condition thereof, and may exam-
ine the safes, books, papers and documents belonging to such cor-
poration, or pertaining to its affairs and condition and compel the
production of all keys, books, papers and documents by summary
process to be issued on application to any district court or any judge
thereof under such rules and regulations as the court may prescribe.

gus. cvite.  § 2943. Power reserved by legislative assembly. The

am'd. legislative assembly may at any time amend or repeal this chapter, or
any article or section thereof and dissolve all corporations thereunder:
but such amendment or repeal does not, nor does the dissolution of
any such corporation, take away or impair any remedy given against
such corporation, its stockholders or officers, for any liability which
has been previously incurred.
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CHAPTER 12.
RAILROAD CORPORATIONS.

ARTICLE 1. —INCORPORATION AND REGULATION.

§ 2944. Whomay form. Articles. Any number of persons, g1, c. 48, 187,
not less than five, may form a corporation for the purpose of con- m'd.
structing, maintaining and operating a railroad for the transportation
of freig t and passengers and for the purpose of maintaining and
operating any railroad already constructed for the like purpose.

The articles of incorporation shall state:

1. The name of the corporation.

2. The place from and to which such railroad is to be constructed,
or maintained and operated, as the case may be.

3. The estimated length of such railroad and the name of each
county in this state through or into which it is made or intended to
be made.

4. The amount of the capital steck of the corporation, the number
of shares of which it shall consist, and if such stock shall consist of
common and preferred stock, the number and amount of each class.

5. The names and residences of the directors of the corporation,
who shall manage its affairs for the first year and until others are
chosen in their places, and who shall not be less than five nor more
than thirteen in number; and each such person shall subscribe thereto
his name, place of residence and the number of shares of stock he
agrees to take in such corporation. There shall be annexed to such
articles an affidavit of at least three of the directors therein named,
that the signatures thereto are genuine and that it is intended in good
faith to construct or maintain and operate the railroad therein men-
tioned; and thereupon said articles and affidavits shall be filed in the
office of the secretary of state.

§ 2946. Number and term of directors. There shall be a g3, c. 18, 187.
board of not less than five nor more than thirteen directors of every am'd.
such corporation, who shall be elected at such time, in such manner
and for such term as shall be prescribed by its by-laws and shall hold
their offices until their respective successors shall be chosen.

§ 2946. Stock not transferable until calls paid. No stock g, c. 4, 187.
of a railroad corporation is transferable, until all previous calls thereon
shall have been fully paid in.

§ 2947. Powers. Every corporation formed under this article 5910 ©.46,1879.
and every railroad corporation authorized to construct, operate or =1 ¢ % 185.
maintain a railroad within this state shall have in addition to the
powers mentioned in section 2882 the following powers:

1. To cause such examination and surveys for its proposed rail-
road, as may be necessary to the selection of the most advantageous
route; and for such purpose by its officers or agents and servants to
enter upon the lands or waters of any person, but subject to respon-
sibility for all damage which shall be done thereto.

2. To take and hold such voluntary grants of real estate and other
property as may be made to it to aid in the construction, maintenance
and accomodation of its railroad: but the real estate received by
volluntary grant shall be held and used for the purposes of such grant
only.
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3. To acquire under the provisions of the chapter on eminent
domain or by purchase all such real estate and other property as may
be necessary for the construction, maintenance and operation of
its railroads and the stations, depot grounds and other accomodations
reasonably necessary to accomplish the objects of its incorporation;
to hold and use the same, to lease, or otherwise dispose of any part or
parcel thereof, or sell the same when not required for railroad uses
and no longer necessary to its use.

4. To %ay out its road not exceeding one hundred feet in width
and to construct the same; and for the purpose of cuttings and
embankments and of obtaining gravel and other material to take as
much land as may be necessary for the proper construction, operation
and security of the road and for the protection of such road from
snow and to cut down any standing trees that may be in danger of
falling on the road, making compensation therefor as provided by law
for land taken for the use of the corporation.

5. Subject to the provisions of section 2956, to construct its rail-
road across, along or upon any stream of water, water course, street,
highway, toll or wagon road, plank road, turnpike, wharf, levee, river
front, steamboat or other public landing or canal which its route
shall intersect or touch; to carry any highway, street, toll or wagon
road, plank road or turnpike which it shall touch, intersect or cross
over or under its track, as may be most expedient for the public good;
to change the course or direction of any highway, street, turnpike, toll
or wagon road or plank road when made necessary or desirable
to secure more easy ascent or descent by reason of any embankment
or cut made in the construction of the railroad and take land neces-
sary therefor; provided, such highway or road is not so changed from
its original course more than six rods, nor its distance thereby
lengthened more than five rods.

6. To cross, intersect, join and unite its railroad with any rail-
road heretofore or hereafter constructed at any point on its route and
upon the grounds of such railroad corporation, with the necessary
turn-outs, sidings and switches and other conveniences in furtherance
of the objects of its connections. And every corporation whose rail-
road is or shall be hereafter intersected by any new railroad shall
unite with the owners of such new railroad in forming such intersec-
tions and connections and grant the facilities aforesaid; and if the
two corporations cannot agree upon the amount of compensation to
be made therefor or the points and manner of such crossings and con-
nections the same shall be ascertained and determined in the manner
provided by law for the ascertainment and determination of damages
for the taking of real property. But no corporation which shall have
obtained the right of way and constructed its road at the point of
intersection before the commencement of an action under the provis-
ions of the chapter on eminent domain shall be required to alter the
grade or change the location of its road or be required to bear any
part of the expense of making and maintaining such crossing.

7. To have and use equal room, ground, rights, privileges and
conveniences for tracks, switches, sidings and turn-outs upon any
levee, river bank or front, steamboat or other public landing and upon
any street, block, alley, square or public ground within any incor-
porated town or city, any charter or ordinance of any such city or
town to the contrary notwithstanding; and to accomplish this may
adjust with other corporations the ground to be occupied by each
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with such tracks, switches, sidings and turn-outs; and if such cor-
porations cannot agree upon such adjustment and the amount of com-
pensation to be paid for the purchase or necessary change of location
and removal of any track previously laid the same shall be ascer-
tained and determined and the common, mutual and separate rights
adjusted in the manner provided by law for the ascertainment and
determination of damages for the taking of real property. The court,
or a judge thereof, may employ a competent engineer and define,
locate and plat the ground and assign to each corporation the part
for the tracks and other conveniences for each and may require the
removal or purchase of tracks previously laid so as justly to settle the
rights of such corporation upon such ground, the damages to be paid
being assessed in accordance with the chapter on eminent domain.

8. To take and convey persons or property over its road by the
power or force of steam, or of animals, or by any mechanical power
and to receive compensation therefor; and to do all the business inci-
dent to railroad corporations.

9. To erect and maintain all necessary and convenient buildings,
stations, fixtures and machinery for the accomodation and use of its pas-
sengers, freight and business, subject to the statutes in relation thereto.

10. To regulate the time and manner in which passengers and prop-
erty shall be transported and the compensation to be paid therefor.

11. To borrow from time to time such sums of money at such
rates of interest and upon such terms as the corporation or board of
directors shall agree upon and authorize as necessary or expedient
and to execute trust deeds or mortgages, or both as occasion may re-
quire on any railroads or parts thereof constructed or in‘process of
construction, for amounts borrowed or owing by the corporation, and
therein to make provision granting, transferring or mortgaging its
railroad track, right of way, depot grounds, rights, privileges, fg'ran-
chises, immunities, exemptions, machine houses, rolling stock, furni-
ture, tools, implements, appendages and appurtenances used in con-
nection with such railroads, in any manner whatever then belonging
to the corporation or which may thereafter belong to it as securit
for any bonds or evidences of debt therein mentioned, in sucg
manner a8 the corporation or directors shall think proper, and such
instruments shall fully convey the same or so much thereof as shall
be therein described. In case of sale by virtue of any such trust
deed or upon foreclosure of any such mortgage the persons acquiring
title under such sale and their associates, successors and assigns, or
such corporation as they shall organize according to section 2944,
with all the powers conferred upon corporations by this chapter, shall
thereafter have, exercise and enjoy all such described grants which
were purchased at such sale, including all rights, privileges, grants,
franchises, immunities and advantages mentioned in such instru-
ments which were possessed by suc% corporations making the same
or contracting such debts, so far as the same relate or appertain to
that portion or line of road granted or mortgaged and purchased at
such sale and no further as fully and absolutely in all respects as such
corporation, its shareholders, officers and agents might have done if
such sale had not taken place. And whenever the person so acquir-
ing title under any such sale shall own or represent a majority in
amount of the bonds or other evidences of debt secured by any such
trust deed or mortgage and shall also include the persons who owned
at the time of the sale a majority in amount of the capital stock of
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such mortgagor corporation, such purchasers and such corporation as
they shall organize as aforesaid, shall also have, possess and enjoy
any exemption, privilege or immunity previously granted by any law
to such former corporation relating to any of the property so acquired
to the same extent as if such latter corporation had been named in
such law as the grantee thereof.

§ 2948. Right of way through state lands. Conditions.
Every railroad company duly organized under the laws of any state
or territory, or by the Ly}nited States authorized to build and operate
a railroad within this state, which shall have filed with the secreta
of state a copy of its articles of incorporation properly certified shall
have the right to take, hold and use for the purposes of a railroad a
strip of land one hundred feet wide, fifty feet on each side of the
center line of such railroad, through each and every tract of public
land owned or held by the state across which its road has been or shall
be located or constructed; provided, that when it shall be necessary
to protect such railroad from .snow, or to use extra width in its con-
struction such company shall have the right to take, hold and use a
strip of land not exceeding two hundred feet in width, one hundred
feet on each side of such center line, through such public lands; pro-
vided, further, that at all its regular stations established upon such land
such company shall have the right to take a strip of land one thousand
six hundred feet long and three hundred feet wide for station purposes.

§ 2949. Schoo% lands at appraised value. Whenever any
school or state lands are taken for railway purposes as provided in the
preceding section, the railway company so taking such lands shall
pay to the state treasurer the appraised value thereof, but in no case
any sum less than ten dollars per acre for all such lands so taken.

§ 2960. How right of way obtained. Any railway com-
pany desiring to secure the benefits of section 2948 shall within
ninety days after the definite location of its road across any section
of such lands file in the office of the board of university and school
lands a plat of such section of land, showing the location of such
road through the same and all stations located thereon; and thereafter
all such lands over which such roads shall pass shall be disposed of
subject to this grant; and every certificate or patent for such lands
thereafter sold shall contain an express reservation to the use of such
company of all lands which it shall have appropriated in accordance
with the provisions of this article; provided, that if such road shall
not be completed across any such section within five years after the
location of the same thercon the rights herein granted shall be
forfeited as to any such section of land.

§ 2961. When right of way reverts to state. If any rail-
way company appropriating any public lands by virtue of section
2948 shall at any time abandon the use thereof for railway purposes
for a period of one year the same shall revert to the state.

§ 2962. Extensions and branches. Any railroad corporation
may, under the provisions of this article, extend its road from any
point named in its articles of incorporation or may build branch roads,
either from any point on its line of road, or from any point on the
line of any other road connecting or to be connected with its road,
the use of which other road between such points and the connection
with its own road such corporation shall have secured by a lease or
agreement for a term of not less than ten years from its date. Before
making such extension or building any such branch read such cor-
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poration shall by resolution of its directors; to be entered in the
record of its proceedings, designate the route of such proposed ex-
tension or branch in the manner provided in section 2944 and file a
copy of such record certified by the president and secretary in the
office of the secretary of state and cause the same to be recorded as
provided in such section. Thereupon such corporation shall have all
the rights and privileges to maké such extension or build such branch
and receive aid thereto which it would have had if it had been author-
ized in its articles of incorporation. But this section shall not be
coll:strued to authorize railroad corporations to consolidate with each
other.

§ 2863. Directors may alter route. The board of directors § 12, c. 4, 137.
of every railroad corporation may by a vote of two-thirds of the whole am’d.
number at any time alter the route, or any portion of the route of its
road, or any extension or branch thereof, or part of its road, or any
extension or branch as constructed, if it shall appear to it that the
line can be improved thereby; but no railroads shall be so diverted
from any county, town, city or village which in its corporate capacity
shall have extended aid to such roa , either while in the hands of the
then present owner or any former person or corporation; and no such
alteration shall be made in any city or village after the road shall
have been constructed therein, unless the same shall have been
sanctioned by a vote of two-thirds of the council of such city or the
trustees of such village. Before making any such alterations the
board of directors shall designate the route thereof by resolution, to
be entered in its records, filed and recorded in the office of the secretary
of state, as provided in the preceding section; thereupon it shall have
the same rights and privileges to build such road as altered as if it
was the original line.

§ 2964. Consolidation, leasing and purchase of non-com- §1.c. o, 1879,
peting lines. Any railroad corporation organized and existing ®" .
under the laws of the territory of Dakota or state of North Dakota,
or existing by consolidation of different railway companies under the
laws of such territory or state and of any other territory or state, may
consolidate its stock, franchises and property with any other railroad
corporation, whether within or without the state, when their respec-
tive railroads can be lawfully connected and operated together to con-
stitute one continuous main line with or without branches upon such
terms as may be agreed upon and become one corporation by any
name selected, which within this state shall possess all the powers,
franchises and immunities, including the right of further consolida-
tion with other corporations under this section, and be subject to all
liabilities and restrictions of this chapter. Articles stating the terms
of consolidation shall be approved by each corporation by a vote of
the stockholders owning a majority of the stock in person or by proxy
at a meeting called for that purpose of which notice, stating the object
of the meeting, shall be given in the manner prescribed in section
2405, and a copy thereof with a copy of the record of such approval
and accompanled by lists of their stockholders and the number of
shares held by each, duly certified by their respective presidents and
secretaries with the respective seals of such corporations affixed shall
be filed for record in the office of the secretary of state before any
such consolidation shall have any validity or effect. Any such rail-
road corporation may lease or purchase and take a conveyance or
assignment of the railroad, franchises, immunities and all other prop-
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erty and appurtenancesof any other railroad corporation, or any por-
tion thereof within or without this state, when their respective rail-
roads can be lawfully connected and operated together to constitute
one continuous main line, or when the road so purchased will consti-
tute branches or feeders of any road maintained and operated by such
purchasing corporation. Sucﬁ purchase or lease must be authorized
by the stockholders of the respective corporations at a meeting called
as herein provided for the consolidation of railroads and by the same
vote. But no railroad corporation shall consolidate with, or lease or
purchase, or in any way become owner of, or control any other rail-
road corporation or any stock, franchises, rights or property thereof
which owns and controls a parallei and competing line. In no case
shall the capital stock of the company formed by such consolidation
exceed the sum of the capital stock of the companies consolidated at
the par value thereof, nor shall any bonds or other evidences of debt
ge issued as a consideration for or in connection with such consoli-
ation.

§ 2066. Highways, etc., to be restored to former state.
Every corporation constructing, owning or using a railroad shall
restore every stream of water, water course, street, highway, plank
road, toll or wagon road, turnpike or canal across, along or upon which
such railroad may be constructed to its former state or to such con-
dition as that its usefulness shall not be materially impaired, and
thereafter maintain the same in such condition against any effects in
any manner produced by such railroad.

§ 2966. Clear passage over highways. When it shall be
necessary in the construction of a railroad to erect a bridge or culvert
over any highway, street, turnpike or plank road, toll or, wagon road
it shall be sufficient to construct the same so as to give a clear

e way of twenty feet or two passage ways of fourteen feet each.

y 2967. Fixtures deflned. What subject to mortgage.
All rolling stock of any railroad corporation organized under the pro-
visions of this article used and employed in connection with its rail-
road and all fuel necessary to the operation of the same are declared
and shall be held to be fixtures; and all such property and all addi-
tional rights of way, depot grounds and other real property acquired
subsequently to the execution of any trust deed or mortgage which
shall have been described or provided for therein shall be subject to
the lien thereof to the same extent as the property therein described
which the corporation owned at the time of its execution.

§ 2968. Conveyances, etc., how executed and recorded.
Every conveyance or lease, deed of trust, mortgage or satisfaction
thereof made by any railroad corporation of any franchises, real
estate, fixtures or other real property in pursuance of law shall be ex-
ecuted and acknowledged in the manner in which conveyances of real
estate by corporations are required to be to entitle the same to be re-
corded and shall be recorded in the office of the secretary of state,
who shall indorse thereon his certificate thereof, specifying the day
and hour of its reception and the volume and page where recorded,
which shall be evidence of such facts. Every such record of any such
instrument shall from the time of reception have the same effect as
to any property in this state described therein as the record of any
similar instrument in the office of a register of deeds may have by
law as to property in his county and shall be notice of the rights and
interests of the grantee, lessee or mortgagee by such instrument to the
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same extent as if it was recorded in each and all of the several
counties in which any property therein described may be situated.

§ 2069. Conditional sale valid. In all cases where railroad
equipment and rolling stock may have been or shall be sold to any
person, firm or corporation to be paid for in whole or in part in in-
stallments, or shall be leased, rented, hired or delivered on condition
that the same may be used by the person, firm or corporation pur-
chasing, leasing, renting, hiring or receiving the same, and that the
title to the same shall remain in the vendor, lessor, renter, hirer or
deliverer of the same until the price agreed upon or rent for such
property shall have been fully paid, such condition in regard to the
title so remaining in tle vendor, lessor, renter, hirer or deliverer until
such payments are fully made shall be valid for all intents and pur-
poses as to subsequent purchasers in good faith and creditors; pro-
vided, that the term during which the installments or rents are to be
paid shall not exceed ten years and such contract shall be in writing
and acknowledged.

§ 2060. Where recorded. Cars, etc., how marked. Such
contract shall be recorded in the office of the secretary of state and
on each locomotive or car that may have been or may be so sold or
leased the name of the vendor, or lessor, or assignee of the vendor or
lessor shall be marked in a conspicuous place followed by the word,
“owner” or “lessor,” as the case may be.

§ 2961. Sinking fund. The board of directors of any railroad
corporation may annually or oftener, as may be deemed expedient, set
apart and appropriate a sum of money not exceeding fifty per cent of
its net earnings as resources for any one year, after paying the current
expense of its road and the interest on its outstanding indebtedness,
in order to sink, redeem, pay off, cancel or discharge the indebtedness
of such corporation; and the said sums so set apart shall be annually
applied to the payment and discharge of such debts of such corpora-
tion as shall be due, and to the purchase and redemption of the out-
standing evidences of indebtedness of such corporation, as the board
of directors thereof shall deem most for the interest of such corpo-
ration and for no other purpose.

§ 2962. Defense of usury prohibited. No railroad corpora-
tion shall be allowed to make the defense of usury against the holder
of any bond or other obligation for the payment of money issued by
such corporation.

§ 2063. May classify directors. Any railroad corporation
may by a vote of a majority in amount of the stockholders present or
represented at any annual meeting classify its directors into three
classes, each of which shall be composed, as nearly as may be, of one-
third of the directors; the term of office of the first class to expire in
one year, of the second in two years and of the third in three years.
At each annual election thereafter a number of directors shall be
elected for three years equal to the number whose term of office shall
then expire; all other vacancies shall be filled in accordance with the
by-laws.

’ 2964. Annual report must be made. Contents. Every
railroad corporation shall make an annual report to the stockholders
of its operations during the year ending on the thirtieth day of June,
which report shall be verified by the a%davit of the secretary, treas-
urer, superintendent and directors of the corporation and shall state:

649

§§ 2950-2964

§1, c. 93, 1883,
am’'d.

§ 19, c. 46, 1879.

§ 20. c. 46, 1879.

§ 21, c. 46, 1879.

8 22, c. 46, 1879.



§§ 2965-2966 CIVIL CODE. Railroad Corporations.

1. The length of the road in operation, the length of single
track, the length of double track, the weight of the rail per yard.

2. The capital stock actually subscribed and the amount paid
thereon.

3. The whole cost of the road, showing the amount expended for
the right of way, bridging, grading, iron and buildings respectivel
and for all other purposes incidental to the construction of such road.

4. The amount and nature of its indebtedness, distinguishing the
first, second and third mortgage bonds, and the unsecyred indebted-
ness and the amount due the corporation.

- 5. The amount received for the transportation of passengers,
property and mails, for interest and from other sources respectively.

6. {‘he amount of freight, specifying the quantity in tons or other
usual mode of measurement.

7. The amount paid for the repairs of the road, buildings, engines
and cars respectively, for fuel, taxes and interest, specifying the indebt-
edness on which the same is paid; for wages of employees; the aggre-
gate amount paid for salaries of officers and for any other purpose
incidental to the business of transportation so as to give a complete
statement of the entire annual expense of the corporation.

8. The amount of loss to the corporation paid for loss and damage
to freight and injury to person and property.

9. The number and amount of dividends and when made and in
what manner such dividends have been paid.

10. The amount appropriated to sinking fund and the manner
in which the same has been applied and the total amount then held
by such sinking fund.

11. The number of persons killed or injured, the causes thereof
and whether passengers or persons employed by the corporation.

12. Whether any such accidents have arisen from carelessness or
negligence of any person in the employ of the corporation and whether
such person is retained in the service of such corporation. The sec-
retary of each railroad corporation shall mail to every stockholder
thereof, whose post office address is known, a copy of its annual report
and shall file a certified copy thereof with the commissioners of railroads
on or before the fifteenth day of September in each year.

§ 140, Const. § 2066. Must main office in the state. Every railroad
corporation organized and doing business in this state under the laws
or authority thereof shall have and maintain a public office or place
in the state for the transaction of its business, where transfers of its
stock shall be made and in which shall be kept for public inspection
books in which shall be recorded the amount of capital stock sub-
scribed and by whom, the names of the owners of its stock and the
amount owned by them respectively; the amount of stock paid in and
by whom, and the transfers of said stock; the amount of its assets and
liabilities and the names and places of residence of its officers. Any
corporation violating any of the provisions of this section or of sec-
tion 2964 shall, upon conviction thereof in any district court, be sub-
ject to a penalty of not less than one hundred and not more than five
thousand dollars and its corporate rights shall be subject to forfeiture.

gz c.u518. § 2066. How foreign corporation may extend its road

am'd. into this state. Any railroad corporation chartered by or organ-
ized under the laws of the United States or of any state or territory,
whose constructed railroad shall reach or intersect the boundary line
of this state at any point may extend its railroad into the state from
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any such point or points to any place or places within the state, and
mai build branches from any point on such extension. Before
making such extension or building any such branch road such cor-
poration shall by resolution of its directors to be entered in the rec-
ords of its proceedings, designate the route of such proposed exten-
sion or branch in the manner provided in section 2944 and file a copy
of such record certified by the president and secretary in the office of
the secretary of state. Thereupon such corporation shall have all the
rights and privileges to make such extension or build such branch and
receive such aid thereto as it would have had had it been authorized
80 to do by articles of association duly filed in accordance with the
provisions of this article.

§ 2967. Train to be run each week day. Every railway
company owning or operating a railway line in this state is required
to run a train of cars over its lines and branches of any line one way
during every week day of the year unless prevented by storm, accident
or other cause over which the railroad company has no control.

§ 2968. Penalty. Foreach and every violation of the provisions
of the last section the railway company shall be subject to a fine of
five hundred dollars.

2969. Trains to be run at regular times. Every such
railroad corporation shall start and run its cars for the transportation
of persons or property at regular times to be fixed by public notice
and shall furnish sufficient accomodation for the transportation of all
such passengers and property as shall within a reasonable time pre-
vious thereto offer or be offered for transportation at the place
of starting or at the junction of other railroads and at siding and
stopping places established for receiving and discharging way pas-
sengers and freight and shall take, transport and discharge passengers
and property at, from and to such places on the due payment of tolls,
freight or fare therefor.

§ 2970. Penalty. In case of therefusal by such corporation. or
its agents to take or transport any passenger or property as provided
in the preceding section, or in case of the neglect or refusal of such
corporation or its agents to discharge or deliver passengers or
property at the regularly appointed place under the laws which
regulate common carriers such corporation shall pay to the party
aggrieved all damages which shall be sustained thereby with costs of
action.

§ 2071. When not liable for personal injuries. In case
any passenger on any railroad shall be injured while on the platform
of a car while in motion, or in any baggage, wood or freight car in
violation of the printed regulations of the corporation posted up at
the time in a conspicuous place inside of its passenger cars then in the
train such corporation shall not be liable for the injury; provided, it
had furnished room inside its passenger cars sufficient for the accom-
modation of its passengers.

§ 2972. Same responsibility on all trains carrying pas-
sengers. When fare is taken by any railroad corporation for trans-
porting passengers on any mixed train of passenger and freight cars
or on any baggage, wood, gravel or freight car the same care must be
taken and the same responsibility and ﬁuties are assumed by the cor-
poration as for passengers on passenger cars.

§ 2973. Temporary ways while changing highway.
Every railroad corporation while employed in raising or lowering any
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turnpike or other way, or in making any other alterations, by means
of which the said way may be obstructed shall provide and keep in
good order suitable temporary ways to enable travelers to avoid or
pass such obstructions.

§ 2974. Bridges must be in good repair. Every railroad
corporation shall maintain and keep in good repair all bridges with
their abutments which such corporation shall construct for the pur-
pose of enabling its road to pass over or under any turnpike road,
canal, water course or other way.

§ 2076. 8Signs at crossings. Every railroad corporation oper-
ating a line of road within this state must erect suitable signs of
caution at each crossing of its road with a public highway, which
signs shall be painted with black Roman or block letters on white
background, said letters to be at least eight inches in length and pro-
portionately broad; said signs shall be placed at the top of posts at
least fifteen feet high.

§ 2976. Bell and whistle. A bell of at least thirty pounds i
weight or a steam whistle shall be placed on each locomotive engine
and shall be rung or whistled at the distance of at least eighty rods
from the place where the said railroad shall cross any other road or
street and be kept ringing or whistling until it shall have crossed said
road or street under a penalty of fifty dollars for every neglect, to be
paid by the corporation owning the railroad, one-half thereof to go to
the informer, and the other half to this state, and also be liable for
all (%amages which shall be sustained by any person by reason of such
neglect.

29'77. Train must stop before crossing other railroads
or drawbridge. Every train of cars and every locomotive about
to cross the track of another railroad shall come to a full stop before
arriving at or crossing the track of such other and within four
hundred feet thereof; and the train or locomotive arriving near such
crossing first shall cross and move on first; and every such train or
locomotive shall also come to a full stop before crossing or running
upon any drawbridge over a stream which is regularly navigated by
vessels during the season when such stream is so used for navigation,
and the use of such draw is necessary for the passage of boats, vessels
and other crafts, navigating the waters of such stream, at a distance
from such bridge of not more than six hundred feet; provided, that
no such stop need be made before crossing such drawbridge or rail-
road crossing of railroads operated by the same company, if at the
time an employee of the company shall be standing on such bridge or
crossing with a proper light by night, or flag by day, and signal such
train to proceed.

.§ 2978. Killing of stock prima facie evidence of negli-
gence. The killing or damaging of any horses, cattle or other stock
by the cars or locomotives along a railroad shall be prima facie evi-
dence of carelessness and negligence on the part of the corporation.

§ 2979. Crossing when %and on both sides owned by one
person. When any person owns land on both sides of any railroad
the corporation owning such railroad shall, when required so to do
make and keep in goo§ repair one causeway or other safe and adequate
means of crossing the same.

§ 2980. When required to fence. Whenever the owner of
any tract of land abutting against any line of railroad within this state
shall desire to inclose any such tract of land for pasturage or other
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purposes and shall construct a good and sufficient fence about said
tract of land on all sides except along the side abutting against such
railroad it shall be the duty of such railroad company to construct a
good and sufficient fence not less than four and one-half feet high on
“the side of such tract or lot so far as the same extends along the line
of such railroad and to maintain the same in good repair and condi-
tion, until released therefrom by the owner of said tract or until the
owner of said tract shall have ceased to maintain, in good repair and
condition for the term of one year, his portion of the fence around
such inclosure.

§ 2881. Notice from owner. Whenever the owner of any 82 c. 57, 1883
tract of land shall have completed his portion of the fence about such
proposed inclosure he shall give written notice of its completion to
the railroad company upon whose line said tract is situated by per-
sonal service upon tﬁe agent of said company at the station nearest to

, the proposed inclosure describing in said notice the situation of
said tract and the number of acres to be inclosed, as near as may be,
and the length of the fence required along the line of such railroad to
complete the proposed-inclosure; and it shall be the duty of the rail-
road company to construct and complete its portion of such fence
within sixty days after the service of such notice.

§ 2982. ability of company. If any railroad company shall § 3 ¢ 57. 1883
neglect or refuse to comply with any of the requirements of the last am’d.
two sections it shall be lawful for the owner of such tract to construct
or repair the fence along the line of such railroads and the railroad
eompany shall be liable to the owner thereof to an amount not
exceeding one dollar and twenty-five cents per rod to be recovered in
a civil action; and such railroad company shall be liable for all
damages accruing by reason of such neglect or refusal.

LIABILITY OF RAILROADS FOR CAUSING FIRES.

§ 2983. Liability for damages from fire. All railroad com- §1.ec. 102 193
panies or corporatlons operating or running cars or steam engines
over roads in this state shall be liable to any party aggrieved for all
damages resulting from fire negligently escaping or being negligently
scattered or thrown from said cars or engines; provided, that such
railroad company or corporation shall not be liable for said damages
when the same results from the default or negligence of the party
injured.

§ 2084. Escape of fire prima facie evidence of negligence. s 2. c. 102, 1s8.
Upon the trial of any action against a railroad company doing busi-
ness in this state for damages resulting from fire escaping or being
scattered or being thrown from its cars or engines or from cars or en-

ines under its control the party injured shall not be required to show

ﬁefect in such cars or engines or negligence on the part of the em-
ployees of such company,%)ut the fact of such fire so escaping or bein
so scattered or thrown shall be construed as prima facie evidence o
such defect or negligence.

MAINTENANCE OF STATION HOUSES.

29856. When station house to be maintained. Every gi, c. %, 159.
railroad corporation in the state shall build a station house and keep
a station agent twelve months each year at all its sidings where there
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is grain and merchandise of any description shipped, the freight on
which amounts to forty thousand dollars or more in any one year.

§ 2986. Penalty. Any railway company or corporation failing
to comply with the provisions of the last section shall be punished
by a fine of not less than .two thousand dollars and it shall be the
duty of the commissioners of railroads to enforce the provisions of such
section in the name of the state of North Dakota.

REGULATING NUMBER OF TRAIN MEN.

§ 2987. Number of train men. It shall be the duty of every
corporation operating a railway within the limits of this state which
has not complete air equipments in good order on all rolling stock in
use on said road to furnish at least two brakemen to each freight
train consisting of forty-five cars and it shall be the duty of said com-
pany to furnish an extra brakeman on said freight train for every ten
cars or fraction thereof in excess of said forty-five cars; provided,
that this section shall not apply to any train which has therein,
equipped with air brakes, a sufficient number of cars to render hand
brakes unnecessary in the ordinary stoppage of trains.

§ 2088. Penalty. For each and every violation of the last sec-
tion the railroad corporation so offending shall be subject to a penalty
of fifty dollars to be recovered in a civil action and paid to the state
of North Dakota and it is made the duty of the attorney general upon
complaint of any citizen to commence and prosecute this action in
his own name as attorney general on behalf of the state.

ARTICLE 2. — LICENSING TICKET AGENTS.

§ 2089. Agents to obtain state license. Fee. It shall be
the duty of the owners of any railroad or steamboat for the trans-
portation of passengers to provide each agent who may be author-
ized to sell within the state tickets or other evidence thereof entitling
the holder thereof to travel upon his or their railroad or steamboat
with a certificate setting forth the authority of such agent to make
such sales, which certificate shall be duly attested by the corporate
seal of any corporate owner of such railroad or steamboat and shall
for the information of travelers be kept posted in a conspicuous place
in the office of such agent. After issue of such certificate as afore-
said such agent or a superintendent or general officer of such. owners
shall within ten days thereafter exhibit the same to the secretary of
state of the state of North Dakota and at the same time shall pay to
said secretary of state a license fee of five dollars, whereupon said
secretary of state shall issue to such agent so presenting said certiti-
cate a license under the seal of the state of North Dakota, authoriz-
ing such agent to engage in the business of selling transportation
t'c%{ets of said common carrier and said license so issued to such
agent by said secretary of state shall also be kept posted in a con-
spicuous place in the office of such agent for the information of
travelers and of the public. Whenever any agent so authorized as
aforesaid shall by death, resignation or otherwise cease to be such
agent his successor, appointed by said railroad or steamboat company,
or the owner or owners thereof, shall be authorized to sell tickets for
said company and act as the agent thereof under the provisions of
this article.
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§ 2990. No transfer of ticket without license. It shall not § 2 c.104 1893
be lawful for any person not in the possession of such certificate and
license so posted as aforesaid to sell, barter or transfer within this
state for any consideration the whole or any part of any ticket or
other evidence of the owner’s title or right to travel on said railroad
or steamboat, whether such railroad or steamboat is situated, operated
or owned within or without the limits of this state.

§ 2091. Penalty for violation. Whoever shall violate the &3, e. 104, 1802
provisions of the second section of this article shall be deemed guilty
of a misdemeanor and shall be punishable by a fine not exceeding five
hundred dollars or by imprisonment not exceeding one year, or either
or both, in the discretion of the court in which such offender shall be
convicted.

§ 2992. Agent to exhibit license. It shall be the duty of 8§4.c. 104 1082
any agent residing or acting within this state who shall be authorized
to self therein tickets or other evidences of the holder’s title to travel
upon any railroad or steamboat to exhibit to any person desiring to
purchase a ticket or any officer of the law who may request him so to
do such certificate of his authority thus to sell and such license.

§ 2993. Redemption. Violation. Penalty. It shall bo the 8§35, c. 104 15%.
duty of the owners of every railroad or steamboat situated or operated
in whole or in part within this state to provide for the redemption
under reasonable precautions of the whole or of any coupon or
coupons of any ticket theretofore sold by any agent authorized as
aforesaid, which the purchaser for any reason, other than the expira-
tion of the time limited in said ticket for the use thereof, has not
used, in case of a ticket not used and, in case of a coupon or a ticket
partially used, at a rate which shall be equal to the difference between
the price paid for the whole ticket and the cost of a ticket between
the points for which the used portion of said ticket was actually used;
provided, that such ticket or coupon or coupons shall be presented
for such redemption to any agent authorized as aforesaid before the
time therein limited for the use thereof shall have expired and the
deposit of such ticket or part of ticket in the post office, addressed
to any such agent, with postage thereon duly paid, before the expira-
tion of the time limited on any such ticket or part of ticket shall be
deemed such presentation; and the sale by any person of such ticket
or the unused portion of any such ticket or coupon or coupons,
otherwise than by the presentation of the same for redemption, as
hereinbefore provided, shall be deemed to be a violation of the pro-
visions of this article and any person guilty of such violation shall
be deemed guilty of a misdemeanor and shall be punished by a fine
not exceeding five hundred dollars, or by imprisonment not exceed-
ing one year, or either or both, in the discretion of the court in
which such offender shall be convicted; provided, however, that
when any ticket selling agent so licensed as aforesaid or any common
carrier subject to the provisions of this article shall sell, barter or
transfer to any person any mileage book or commutation ticket or
excursion ticket at any reduced rate authorized by law, and when
such mileage book, commutation ticket or excursion ticket shall by
the terms thereof be limited in respect to the time in which the same
shall be used, then and in that case such mileage book, commutation
ticket or excursion ticket shall not be redeemed by said common
carrier, subject to the provisions of this article.
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§ 2994. ‘Refusal to redeem. Penalty. Any railroad com-
pany or steamboat company which shall by any of its authorized
ticket selling agents within this state unreasonably refuse to redeem
any coupon of a ticket or any ticket as required by section 2993 shall
pay to the state of North Dakota a fine not exceeding five hundred
dofiars for each offense.

§ 2096. Penalty for fraudulent use or transfer. When-
ever any person in the employ of any railroad or steamboat company
doing business in this state shall fraudulently neglect to cancel or
return to the proper officer of the company or agent of such railroad
or steamboat company any coupon, or any ticket, or pass with intent
to permit the same to be used in fraud of any railroad company or
steamboat company; or if any person shall stea{or embezzle any such
coupon or other ticket or pass, or shall fraudulently stamp or print or
sign any such ticket, coupon or pass, or shall fraudulently sell or put
in circulation any such ticket, coupon or pass said person shall be
deemed guilty o¥ a felony and upon conviction thereof shall be
punished by imprisonment in the penitentiary for a period not exceed-
ing five years.

§ 2996. Discrimination in price. Penalty. It is unlawful
for any ticket selling agent so authorized and licensed as aforesaid or
for any common carrier subject to the provisions of this article to
charge, demand, collect, receive from, or to sell, barter, transfer or
assign to any person or persons, firm or company, corporation or asso-
ciation any tickets of any class whatever entitling the purchaser or
holder thereof to transportation by the common carrier issuing such
ticket or tickets for a greater or less sum or price than is charged,
demanded, collected or received by such ticket selling agent or com-
mon carrier subject to the provisions of this article for a similar ticket
or tickets of the same class. Any person, ticket selling agent or com-
mon carrier subject to the provisions of this article who shall violate
the provisions of this section shall be guilty of a misdemeanor and
upon conviction thereof shall be fined in a sum not exceeding one
thousand dollars for each offense.

ARTICLE 3. — Maps oF RIGHT or Way.

§ 2097. To flle maps of right of way. All railroad corpora-
tions doing business in this state shall file with the county auditor
of each county in which such railroad or any part thereof may be
located a map showing the correct location of all right of way and
side tracks in such county owned or occupied by such railroad corpo-
ration and also showing the number of acres in each parcel of land
included by such railroad corporation or any of them in such county
as right of way.

§ 2098. Same. Any railroad corporation, which may hereafter
acquire any right of way or other property as set forth in the last
section, shall file within six months after the location of its right of
way a map as provided for in the last section.

§ 2999. Penalty. Any railroad corporation which shall violate
any of the provisions of the last two sections shall upon conviction
thereof be fined in a sum of not less than one hundred dollars nor
more than five hundred dollars.
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ARTICLE 4.— CROSSINGS.

§§ 3000-3005

§ 83000. To maintain sufficient crossings. All railway com- § 1 c. 127, 18%.

panies operating a line of railway in this state shall build or cause to
be built and kept in repair good and sufficient crossings over such
line at all points where any public highway in use is now or may
hereafter be intersected by the same.

3001. How to be constructed. Such crossing shall be con-
structed as follows:

1. Of a grade of earth on one or both sides of the railroad track
as the location may require twenty feet in width, the middle point of
which shall be as nearly as practicable at the middle point of the
highway and such grade shall be of such slope as shall be necessary
for the safety and convenience of the traveling public.

2. Plank shall be firmly spiked on and for the full length of the
ties used in the roadbed of such railway where such crossing occurs
and shall be laid not more than one inch apart except where the rail
prevents; the plank next inside of the rail shall not be more than two
and one-half inches from the inside surface of such rail and the plank
ueed in the crossing shall not be less than three inches in thickness
and so laid that the upper surface of the plank shall be on a level
with the upper surface of the rail; such plank shall extend along the
railway the entire width of the highway grade and in no case less
than twenty feet.

§ 8002. Penalty for violation. Any railroad company which
shall violate any of the provisions of the last two sections shall be
subject to a fine of not less than twenty-five dollars nor more than
one hundred dollars and shall be liable for all damages caused thereby.

ARTICLE 5.— BoARD OF RAILROAD COMMISSIONERS.

§ 3003. How constituted. The three personselected commis-
sioners of railroads, pursuant to the provisions of section 82 of the con-
stitution of this state, constitute and shall be known and designated
as the “ Board of railroad commissioners of the state of North Dakota.”
They shall have power to elect one of their number president of such
board and to appoint a secretary.

§ 3004. Who disqualified. No person in the employment of,
or owning any stocks or bonds, or otherwise pecuniarily interested in,
or an officer of any railroad, freight or transportation company, pub-
lic warehouse or elevator operated in this state shall be eligible to
the office of commissioner of railroads.

§ 3006. Oath and bond. Such commissioners before entering
upon the duties of their office shall take and subscribe the following
oath, which shall be filed in the office of the secretary of state, viz:

I do solemnly swear (or affirm) that I will support the constitution
of the state of North Dakota and that I will faithfully discharge the
duties of commissioners of railroads to the best of my ability; that I am
not in the employment of and that I own no stock or bonds of and
am not otherwise pecuniarily interested in, nor an officer of any rail-
road, freight or transportation company, public warehouse or elevator
operated in this state. :

And each of such commissioners shall give at the same time a bond
to the state in the sum of ten thousand dollars with sureties to be
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approved by the state treasurer, conditioned for the faithful discharge
of his duties, which bond shall be filed in the office of the secretary of
state.

§ 3006. Salary. Office, where kept. The salary of each
commissioner shall be two thousand dollars per annum; the salary
of the secretary shall be one thousand dollars per annum. Such com-
missioners shall keep their office at the seat of government and shall
be provided with a suitable room, necessary office furniture, stationery,
books and maps, the expense thereof to be paid out of the state treas-
ury, but the total sum therefor shall not exceed five hundred dollars
per year. The accounts for all payments authorized by this section
except salary shall be audited only when approved by the governor.

§ 3007. Free passage. Such commissioners and the persons
in their official employment shall, when in the performance of their
official duties, have the right to pass free of charge on all railroads,
steamers, vessels and boats and on all vehicles employed in or by any
railroad or other transportation company engaged in the transporta-
tion of freight and passengers within this state.

§ 3008. Powers and duties. Such board shall have general
supervision of all railroads in this state and all freight and passenger
transportation and traffic thereon or connected therewith and shall
inquire into any neglect or violation of the laws of the state by any
raﬂroad company, its officers, agents or employees, doing business
therein, and sha{l from time to time carefully examine and inspect
the condition of each railroad in the state and all railway stations and
passenger and freight depots and buildings and the conduct and man-
agement of such railroads with reference to the safety and convenience
of the public.

§ 3009. Attorney general attorney for board. Duties of

- state’s attorneys. The attorney general of the state of North

Dakota shall be ex officio attorney for the board of railroad commis-
sioners and shall give it such counsel and advice as it may from
time to time require; and he shall institute and prosecute any actions
which such board may deem it proper and expedient to prosecute:
and he shall render such board all counsel, advice and assistance
necessary to carry out the provisions of any law of this state accord-
ing to the true intent and meaning thereof. It shall also be the duty
of the state’s attorney in every county on request of such board to
institute and prosecute and to appear and defend for such board in any
and all actions and proceedings which he shall be requested by such
board to institute and prosecute and to appear in all actions and pro-
ceedings to which the board is a party. Such board shall have power
to emp%oy additional counsel to assist such attorney general or state’s
attorney, when in its judgment the exigencies of the case may so
require. The fee of such additional counsel shall be determined by
the governor and paid by the state.

3010. Annual report of commissioners. Such board of
railroad commissioners shall on or before the first Monday of Novem-
ber of each year make a report to the governor of their doings for the
preceding year, containing such facts, statements and explanations as
will disclose the workings of the system of railroad transportation in
this state and its relation to the general business and prosperity of
the citizens of this state and such suggestions and recommendations
in respect thereto as may to it seem appropriate. Such report shall
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also contain as to every railroad company doing business in this
state:

1. The amount of its capital stock.

2. The amount of its preferred if any, and the character of its
preferment.

3. The amount of its funded debt and the rate of interest.

4. The amount of its floating debt.

5. The cash and present value of its road and equipment in this
state, including permanent way, buildings and rolling stock, all real
estate used exclusively in operating the road and fixtures and con-
veniences for transacting its business.

6. The estimated cash value of all property owned by such rail-
road company in this state with a scheduge of the same, not including
lands granted in aid of its construction.

7. The number of acres situated in this state originally granted
in aid of the construction of such road by the United States or by
this state.

8. The number of acres of such land remaining unsold.

9. A list of the officers and directors with their respective places
of residence.

10. Such statistics of the road and of the transportation and bus-
iness for the year within this state as may in the judgment of the
commissioners be necessary and proper for the information of the
legislative assembly, or as may be required by the governor; such
report shall exhibit and refer to the condition of the railroad com-
pany at the close of business June thirtieth of such year and the
details of its transportation business transacted during the year end-
ing June thirtieth.

11. The average amount of tonnage that can be carried over each
road within the state with one engine of given power.

§ 3011. Special reports b%en ially. It shall also at such
times ‘as the governor shall direct examine any particular subject
connected with the condition and management of such railroads and
report to him in writing its opinion thereon with its reasons therefor.
Such board shall also investigate and consider what, if any, amend-
ment or revision of the railroad laws of this state the best interests
of the state demand and it shall make a special biennial report on
such subject to the governor. All such reports made to the governor
shall be by him transmitted to the legislative assembly at the earliest
practicable time.

§ 8012. Majority vote decides. All questions arising in the
action of such commissioners shall be decided and determined by a
majority vote.

ARTICLE 6. —To REGULATE CoMMON CARRIERS AND DEFINE THE
DuTiEs oF THE COMMISSIONERS OF RAILROADS.

§ 3013. To whom article applies. The provisions of this
article shall apply to any common carrier or carriers engaged in the
transportation of passengers or property wholly by railroad, or partly
by railroad and partly by water, when both are used under a common
control, management or arrangement for carriage or shipment. from
one place or station to another, both being within the state of North
Dakota; provided, that nothing in this article shall apply to street
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railways or to the carriage, storage or handling by any common carrier
of property free or at reduced rates for the United States or for the
state of North Dakota, or for any municipal government or corpora-
tion within the state, or for any charitable purpose, or to or from fairs
and expositions for exhibition thereat, or stock for breeding purposes
or to the issuance of mileage, excursion or commutation- passenger
tickets at rates made equal to all, or to transportation to stock shippers
with cars; and nothing in the provisions of this article shall be con-
strued to prevent common carriers subject to the provisions of this
article from issuing passes for the free transportation of passengers,
or to ministers of religion, sisters of charity, or to missionaries, or to
students of any college or university or other institutions of leaming
of this state or to children attending any of the educational or chari-
table institutions of the state subject to the provisions of this article.

§ 3014. Railroad and transportation defilned. The term
“railroad ” as used in this article shall include all bridges or ferries
used or operated in connection with any railroad and also all the road
in use by any corporation operating a railroad, whether owned, or
operated under a contract, agreement or lease; and the term * trans-
portation” shall include all instrumentalities of shipment or carriage.

§ 3016. Charges to be equal and reasonable. All charges
made by any common carrier subject to the provisions of this article
for any service rendered or to be rendered in the transportation of
passengers or property as aforesaid, or in connection therewith, or for
the receiving, delivering, storage or handling of such property shall
be equal and reasonable; and every unequal and unreasonable charge
for such service is prohibited and declared to be unlawful; provided,
that one car load of freight of any kind or class shall be transported
at as low a rate per ton, and per ton per mile, as any greater number
of carloads of the same kind and class from and to the same points of
origination and destination.

§ 3016. No preference to be given. It shall be unlawful for
any common carrier subject to the provisions of this article to make
or give any unequal or unreasonable preference or advantage to any
particular person, company, firm, corporation or locality, or any par-
ticular description of tratfic in any respect whatsoever or to subject
any particular person, company, firm, corporation or locality, or any
particular description of traffic to any unequal or unreasonable preju-
dice or disadvantu%e in any respect whatsoever.

§ 3017. Ample facilities for tramsferring. All common
carriers subject to the provisions of this article shall, according to
their respective powers, provide at the point of connection, crossing
or intersection ample facilities for transferring cars and for accommo-
dating and transferring passengers and traffic of all kinds and classes
from their lines or tracks to those of any other common carrier whose
lines or tracks may connect with, cross or intersect their own and
shall afford all equal and reasonable facilities for the interchange of
cars and traffic between their respective lines and for the regeiving,
forwarding and delivering of passengers and property and cars to and
from their several lines and those of other common carriers connecting
therewith and shall not discriminate in their rates and charges be-
tween such connecting lines or for freight coming over such lines:
but this article shall not be construed as requiring any common carrier
to use for another common carrier its tracks, equipments or terminal
facilities without reasonable compensation.
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§ 3018. Shall not prevent carriage of freight from being
continuous. It shall be unlawful for any common carrier subject
to the provisions of this article to enter into any combination, con-
tract or agreement, express or implied, to prevent by change of time
or schedule, or by carriage in different cars, or by any other means or
devices the carriage of freight from being continuous from the place
of shipment to the place of destination, and no break of bulk, stop-
page or interruption made by such common carrier shall prevent the
carriage of freight from being treated as one continuous carriage from
the place of shipment to the place of destination; unless such break,
stoppage or interruption was made in good faith for some necessary
purpose and without any intent to avoid or unnecessarily interrupt
such continuous carriage or to evade any of the provisions of this
article.

§ 3019. Shall furnish, start and run cars without delay.
Every common carrier operating a railway in this state shall without
unreasonable delay furnish, start and run cars for the transportation
of persons and property, which within a reasonable time theretofore
is offered for transportation at any of its stations on its line of road
and at the junctjons of other railroads and at such stopping places as
may be established for receiving and discharging passengers and
freights; and shall take, receive, transport and discharge such pas-
sengers and property at, from and to such stations, junctions and places
on and from all trains advertised to stop at the same for passengers
and freights respectively upon the due payment or tender of payment
of tolls, freight or fare therefor, if such payment is demanded. Every
such common carrier shall permit connection to be made and main-
tained in a reasonable manner with its side tracks to and from any
warehouse, elevator or manufactory without reference to its size or
capacity; provided, that this shall not be construed so as to require
any common carrier to construct or furnish any side track off from its
own line; provided, further, that where stations are twelve miles apart
or more the common carrier, when required to do so by the commis-
sioners of railroads, shall construct and maintain a side track for the
use of shippers between such stations.

§ 3020. Cannot limit its common law liability. Whenever
any property is received by any common carrier subject to the pro-
visions of this article to be transported from one place to another
within this state it shall be unlawful for such common carrier to limit
in any way, except as stated in its classification schedule hereinafter
provided for, its common law liability with reference to such propert
while in its custody as a common carrier as hereinbefore mentionedy;
such liability must include the absolute responsibility of the common
carrier for the acts of its agents in relation to such property.

§ 3021. Shall not pool. It shall be unlawful for any common
- carrier subject to the provisions of this article to enter into any con-
tract, agreement, or combination with any other common carrier or
carriers for the division or pooling of business of different or com-
peting railroads, or to divide between them the aggregate or net pro-
ceeds of the earnings of such railroads, or any portion thereof; and in
case of an agreement for the pooling of their business aforesaid each
day of its continuance shall be deemed a separate offense.

§ 8022. Discrimination and rebates prohibited. If any
common carrier subject to the provisions of this article shall directly
or indirectly by any special rate. rebate, drawback or other device
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charge, demand, collect or receive from any person or persons a
greater or less compensation for any service rendered or to be ren-
ered in the transportation of passengers or property subject to the
})rovisions of this article than it charges, demands, coflects or receives
rom any other person or persons for doing for him or them a like or

- contemporaneous service in the transportation of passengers or prop-

g 6, c. 122, 1890.
1, c. 95, 1891,
am'd.

§7a, ¢. 122, 1890,

§ 7, c. 110, 1889,
am’d.

§7 c,c. 122,1890.

erty such common carrier shall be deemed guilty of unjust discrim-
ination, which is hereby prohibited and declared to be unlawful.

§ 3023. Long ang short haul. It shall be unlawful for any
common carrier subject to the provisions of this article to charge or
receive any greater compensation in the aggregate for the transporta-
tion of passengers or of like kind of property under substantially sim-
ilar circumstances and conditions for a shorter than for a longer dis-
tance over the same line in the same direction, the shorter being
included within the longer distance; but this shall not be construed as
authorizing any common carrier within the terms of this article to
charge and receive as great compensation for a shorter as for a longer
distance; provided, however, that upon application to the commis-
sioners of railroads such common carrier may in special cases after
investigation by the commissioners of railroads be authorized to
charge%ess for a longer than for shorter distances for the transporta-
tion of passengers or property and the commissioners of railroads
may from time to time prescribe the extent to which such designated
common carrier may be relieved from the operation of this section.

§ 3024. Long and short haul. It shall be unlawful for any
common carrier subject to the provisions of this article to charge or
recelve any greater compensation per ton per mile for the contempo-
raneous transportation of the same class of freight for a longer than
for a shorter distance over the same line in the same general direction,
or from the same original point of departure, or to the same point of
arrival; but this shall not be construed as authorizing any common
carrier subject to the provisions of this article to charge as high a
rate per ton per mile for a longer as for a shorter distance.

§ 3026. Distribution of cars. When any railroad company
doing business in this state shall be unable from any reasonable
cause to furnish cars at any railway station or side track in accordance
with the demands made by all persons demanding cars at such
station or side track for the shipment of freight in car load lots, such
cars as are furnished shall be divided daily equally among the appli-
cants in the order of their application until each shall have received
one car, when the remainder shall be divided ratably among the sev-
eral shippers in the proportion that the car load lots of freight offered
by each bear to the entire number of car load lots of freighd offered
at such station or side track on that day; provided, that every appli-
cation made in good faith on an earlier day shall be filled before sup-
plying any to any applicant of a succeeding day.

3026. But one terminal charge for switching or trans-
ferring. There shall in no case be more than one terminal charge
for switching or transferring any car, whether the same is loaded or
empty, within the limits of any one city or town. If it is necessary
for any car to pass over the tracks of more than one company within
such city or town limits in order to reach its final destination or to be
returned therefrom to its owner or owners, then the company first
switching or transferring such car shall be entitled to receive the
entire charge to be made therefor and shall be liable to the company
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or companies doing the subsequent switching or transferring thereof
for its or their reasonable and equitable share of the compensation
received and if the companies so jointly interested therein cannot
agree upon the share thereof which each is entitled to receive, the
same shall be determined by the commissioners of railroads, whose
decision thereon shall be final and conclusive upon all parties
interested and the said commissioners are authorized to establish
such rules and regulations in that behalf as to them may seem
just and reasonable and not in conflict with this article.

§ 3027. Shall keep schedules for inspection. Every com-
mon carrier subject to the provisions of this article shall print and
keep for public inspection schedules showing the classification, rates,
fares and charges for the transportation of passengers and property of
all kinds and (ﬁasses, which such common carrier has established and
which are in force at the time upon its railroad as defined by section
3014. This schedule printed as aforesaid by such common carrier
shall plainly state the places upon its railroad between which
property and passengers will be carried and shall contain the classi-
fication of freight in force upon each of the lines of such railroad, a
distance tariff and a table of interstation distances and shall also state
separately the terminal charges and any rules or regulations which
in any way change, affect or determine any part of the aggregate of
such aforesaid rates, fares and charges. Such schedules shall be
glainly printed in large type and copies for the use of the public shall

kept in every depot or station upon any such railroad in such
places and in such form that they can be conveniently inspected.

§ 3028. Noticeof changesin schedule. No change of classi-
fication shall be made and no change shall be made in the rates, fares
and charges which have been established and published as aforesaid
by any common carrier in compliance with the requirements of this
article without the order or by the authority of the commissioners of
railroads, except after ten days’ public notice, which notice shall
plainly state the changes proposed to be made in the schedules then
in force and the time when the changed schedules will go into effect
and the proposed changes shall be shown by printing new schedules,
or shall be plainly indicated upon the schedules in force at the time
and kept for public inspection.

§ 3029. %’o charge greater than schedule. When any com-
mon carrier shall have established and published its classifications,
rates, fares and charges in compliance with the provisions of section
3027, it shall be unlawful for such common carrier to charge, demand,
collect or receive from any person or persons a greater or less eom-
pensation for the transportation of passengers-or property or for any
service in connection therewith than is specified in such published
schedule of classifications, rates, fares and charges as may at the time
be in force.

§ 3030. Schedules to be flled. Every common carrier subject
to the provisions of this article shall file with the commissioners of
railroads copies of its schedules of classifications, rates, fares and
charges which have been established and published in compliance
with the requirements of section 3027 and shall promptly notify said
commissioners of all changes proposed to be made in the same.
Every such common carrier shall also file with said commissioners
copies of all contracts, agreements or arrangements with other com-
mon carriers in relation to any traffic affected by the provisions of

663

88 3027-3030

§8a,c.122,1890.
am’d.

88 b, c. 122,1890.
am’d.

$80, c. 122,1880.

§18d, c. 122,1890.



§§ 3031-3032

IRIR

2
@
(<]

—
]
(]

. 122,1290.

. 96, 1891,

CIVIL CODE. Railroad Corporations.

this article to which contracts, agreements or arrangements it may be
a party. And in cases where passengers or freight pass over lines or
routes, operated by more than one common carrier and the several
common carriers operating such lines or routes establish joint sched-
ules of rates or fares or charges or classifications for such lines or
routes copies of such joint schedules shall also in like manner be filed
with said commissioners. Such joint schedules of rates, fares, charges
and classifications for such lines so filed as aforesaid shall also be
made public by such common carriers in the same manner as herein-
before provided for the publication of tariffs upon its own lines.

§ 8031. Power of board to keep alive tariffs. In case the
commissioners shall at any time find that any part of the tariffs of
rates, fares, charges or classifications so filed and published as herein-
before provided are in any respect unequal or unreasonable they shall
have the power and are authorized and directed to compel any com-
mon carrier to change the same and adopt such rate, fare, charge or
classification as said commissioners shall declare to be equal and
reasonable; provided, however, that before said commissioners shall
finally fix and declare such rate, fare, charge or classification it shall
be the duty of the commissioners of railroads to serve a written notice,
by delivering a true copy thereof, upon any agent of the railroad com-
pany within this state, setting forth in such notice that at a certain
time and place they will proceed to fix and determine such rate, fare,
charge or classification; and they shall at such time and place and as
soon as practicable afford to any person, firm, corporation or eommon
carrier who may desire it an opportunity to make an explanation or
showing or to furnish explanation to said commissioners on the sub-
ject of determining and fixing such rate, fare, charge or classification;
provided, further, that the said board of railroad commissioners shall
not make or declare any order for any purpose without first giving
notice to all parties interested as provided in this section.

3032. Final order fixing rates. Publication of same.

en rates in force. After the hearing provided for by the last
section the commissioners of railroads shall make their order finally
fixing and declaring such rate, fare, charge or classification and shall
immediately serve or cause to be served upon every person, firm, cor-
poration or common carrier affected thereby a copy of such order; in
case such common carrier shall neglect or refuse for ten days after
the service of such order to substitute such tariff of rates, fares and
charges or classifications, or to adopt the same as fixed and declared
by t%e commissioners, it shall be the duty of said commissioners
imntediately to publish such tariff of rates, fares, charges or classifica-
tions as they have ordered and declared to be equal and reasonable in
one or more newspapers published in the county or counties through
or into which the road or line may run, upon which the charges so
fixed and declared by the commissioners are to take effect and to post
a copy thereof in every railroad depot in the state. The newspapers
in which such publication shall be made, subject to the above con-
dition that they shall be published in the county or counties through
or into which such road or line or roads may run, and the duration of
time which such notice shall be published, shall be in the discretion
of the commissioners; but the tariff of rates, fares, charges or classifi-
cations fixed and declared by the commissioners shall be in full force
and effect from and after the expiration of ten days from the service
upon such common carrier of the order provided in this section with-
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out regard to the publication authorized by this section; and after
the expiration of ten days from the service of such order upon such
common carrier it shall be unlawful for such common -carrier to
charge a higher or lower rate, fare, charge or classification than that
fixed by said commissioners; such order shall be prima facie evidence
of the equality and reasonableness of the rate, fare, charge or classi-
fication fixed and declared thereby.

§ 3033. Mandamus, when. Injunction. If any common
carrier subject to the provisions of this article shall neglect or refuse
to publish or file its schedule of classifications, rates, fares or charges,
or any part thereof, as provided in this article, or if any common car-
rier sgall refuse or neglect to comply with such order made and served
by such commissioners, such common carrier shall be subject to a
writ of mandamus, to be issued by any judge of the supreme court or
of any of the district courts of thisstate upon application of the com-
missioners to compel compliance with the requirements of this sec-
tion and with the order of the commissioners,and failure to comply
with the writ of mandamus shall be punishable as and for contempt,
and the commissioners, as complainants, may also apply to any such
judge for a writ of injunction against such common carrier from
receiving or transporting property or passengers within this state
until such common carrier shall have complied with the requirements
of this section and the order of said commissioners, and for any will-
ful violation or failure to comply with such requirements or such
order or orders of said commissioners, the court may award such
costs, including counsel fees, by way of penalty, on the return of said
writs and after due deliberation thereon as may be just.

§ 3034. Appeals. Power of court to modify orders ap-
pealed from. Any common carrier subject to the provisions of
this article may appeal to any district court of this state from any
order made by said commissioners regulating or fixing its tariffs of
rates, fares, charges or classifications, or from any other order made
by said commissioners under the provisions of this article, by serving
a notice in writing upon the secretary of said commissioners or any
one of said commissioners within sixty days after such common car-
rier shall have received written notice from said commissioners of the
making of such order. If the order appealed from does not regulate
or fix the common carrier’s tariff of rates, fares or charges the district
court to which the appeal is taken may in its discretion suspend the
operation and effect of the order appealed from pending such appeal.
The district courts of this state shall be deemed to be always in
session for the purpose of hearing and determining all appeals taken
under the provisions of this article. The common carrier taking
such appeal may bring the same on for hearing and determination at
any time after taking such appeal, upon serving a notice to that
effect upon any one of the commissioners or upon their secretary at
least sixty days prior to the day set for such hearing. The district
court shall upon the hearing of such appeal receive and consider
such evidence as may be adduced by either party and shall rescind,
modify or alter said order appealed from in such manner as may be
equitable and just. Either party may appeal from the decision of
the district court to the supreme court of this state by serving a
notice of such appeal upon the opposite party. For the purpose of
hearing such appeals the supreme court shall always be in session and
appeals to it may be heard summarily by either parties’ serving upon
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the other a notice of hearing at least fifteen days before the day fizxed
for such hearing. When evidence has been taken before the ({istrict
court such evidence may be signed by the judges of said district
court, the party presenting such evidence to said judges for signature
giving the other party five days’ notice of the time and place of such
presentation. The evidence signed as aforesaid shall become part of
the record in the case and upon an appeal to the supreme court
being taken as hereinbefore mentioned shall be transmitted by the
clerk of the district court to the supreme court together with all the
records and files in the case. The supreme court may reverse, affirm
ordmodify the decision of the district court as may seem equitable
and just.

§ 3036. Powers and duties of board. The commissioners of
railroads shall have authority to inquire into the management of the
business of all common carriers subject to the provisions of this
article and shall keep themselves informed as to the manner and
method in which the same is conducted and shall have the right to
obtain from such common carriers full and complete information,
necessary to enable the commissioners to perform the duties and
carry out the objects for which they were created; in order to enable
such commissioners efficiently to perform their duties under this
article it is made their duty to cause one of their number to visit the
various stations on the lines of each railroad as often as practicable
and at least once in twelve months to visit each county in the state
in which is or shall be located a railroad station and personally in-
quire into the management of such railroad business, and for this
purpose all railroad companies and common carriers and their officers
and employees are required to aid and furnish each of the commis-
sioners with reasonable and proper facilities and each or all of the
commissioners shall have the right in his or their official capacity to
pass free on any railroad train on all railroads in this state and to
enter and remain in at all suitable times any and all cars, offices or
depots on or upon the railroads of any railroad company in this state
in the performance of official duties; and whenever, in the judgment
of the commissioners, it shall appear that any common carrier fails in
any respect or particular to comply with the laws of this state, or
whenever in their judgment any repairs are necessary upon its rail-
road, or any addition to or change of its stations or station house is
necessary, or any change in the mode of operating its road or conduct-
ing its business is reasonable or expedient in order to promote the se-
curity, convenience and accommodation of the public, such commis-
sioners shall make an order requiring such common carrier to comply
with such law or to make such repairs, or addition, or change, speci-
fying the same particularly and shall cause such order to be served
upon the carrier to be affected thereby, which service may be made
in the manner provided in section 3031; and if such common carrier
shall neglect or refuse to comply with such order the commissioners
may, in their discretion, cause actions or proceedings to be instituted
to enforce the same as provided in this article.

§ 3036. Liability for neglect of duty. In case any common
carrier subject to the provisions of this article shall do, cause to be
done or permit to be done any act or thing in this article prohibited
or declared to be unlawful, or shall omit to do any act, matter or thing
in this article required to be done such common carrier shall be liable
to the person or persons, party or parties injured thereby for the full
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amount of damages sustained in consequence of any such violations
of the provisions of this article together with a reasonable counsel or
attorney’s fee to be fixed by the court in every case of recovery, which
attorney’s fee shall be taxed and collected as part of the costs in the
case.

§ 3037. Suit may be brought in case of damages. Any gup,c.122,15%.

person or persons, party or parties claiming to be damaged by the
action or nonaction of any common carrier subject to the provisions
of this article may either make complaint to the commissioners, as
hereinbefore provided for, or may bring suit in his or their own
behalf for the recovery of the damages for which such common
carrier may be liable under the provisions of this article in any dis-
trict court of the state of competent jurisdiction, but such person or
persons shall not have the right to pursue both of said remedies at
the same time.

§ 3038. Officers compelled to attend as witnesses. In g;.c122 15%.
any such action brought for the recovery of damages the court before
which the same may be pending may compel any director, officer,
receiver, trustee or agent of any corporation or company, defendant in
such suit, to attend, appear and testify in such case and may compel
the production of the. books and papers of such corporation or com-
pany, party to any such suit; the claim that any such testimony or
evidence may tend to criminate the person giving such evidence shall
not excuse such witness from testifying but such evidence or testimony
shall not be used against such person on the trial of any criminal
proceeding.

§ 3039. Penalty for noncompliance. Any common carrier g, ¢ 1z, 18%.
subject to the provisions of this article or whenever such common
carrier is a corporation, any director or officer thereof, or any
receiver, trustee, lessee, agent or person acting for or employed
by such corporation who alone or with any other corporation, com-
pany, person or party shall willfully do or cause to be done or shall
willfully suffer or permit to be done any act, matter or thing in this
article prohibited or declared to be unlawful, or who shall aig or abet
therein, or shall willfully omit or fail to do any act, matter or thing in
this article required to be done, or shall cause or willingly suffer or
permit any act, matter or thing so directed or required by this article
to be done not to be done, or shall aid or abet therein, or shall
be guilty of any willful infraction of this article, or shall aid or abet
therein shall be deemed guilty of a violation of the provisions of this
article and shall, upon conviction thereof in any district court of the
state within the jurisdiction of which such offense was committed, be
subject to a penalty of not less than two thousand five hundred
dollars nor more than five thousand dollars for the first offense and not
less than five thousand dollars nor more than ten thousand dollars for
each subsequent offense.

§ 3040. Fine not bar to individual action. Such conviction gy ¢ 150, 150.
or fine or the payment of any fine shall not operate as or be a bar to
the prosecution of such railroad company by any person sustaining
damage by reason of the violation of any of the provisions of this
article, but in addition thereto any person suffering or sustaining any
damage by reason of such violation by any railroad company may
maintain an action in his name against such company and in case of
a recovery the court shall assess treble damages against such offend-

667



8§ 3041-3044

§13a,c.122,18%0.

§13D,c.122,15%).

§13¢,c.122,1800.

§14a,c.122,1800.

CIVIL CODE. Railroad Corporations

ing railroad company in favor of the party suffering or sustaining
such damage or injury.

§ 3041. Petition to commissioners by persons aggrieved.
Any person, firm, corporation or association, or any mercantile, agri-
cultural or manufacturing society, or any body politic or municipal
organization complaining of anything done or omitted to be done
by any common carrier subject to the provisions of this article, in
contravention of the provisions thereof may apply to said commis-
sioners by petition which shall briefly state the facts.

3042. Duties of board on such application. Whereupon
a statement of the charges thus made shall be forwarded by the com-
missioners to such common carrier, who shall be called upon to satisfy
the complaint or to answer the same in writing within a reasonable
time to be specified by the commissioners. If such common carrier
within the time specified shall make reparation for the injury alleged
to have been done, said carrier shall be relieved of liability to the com-
plainant only for the particular violation of the law thus complained of.
1f such carrier shall not satisfy the complaint within the time speci-
fied or there shall appear to be any reasonable ground for investiga-
ting said complaint it shall be the duty of the commissioners sum-
marily to investigate the matter complained of in such manner and
by such means as they shall deem proper. No complaint shall at any
time be dismissed because of absence of direct damages to the com-
plainant. And for the purposes of this article the commissioners shall
have power to require the attendance of witnesses and the production
of all books, papers, contracts, agreements and documents relating to
any matter under investigation and to that end may invoke the aid of
any of the courts of this state in requiring the attendance of witnesses
and the production of books, papers and documents under the provi-
sions of this article.

§ 3043. Proceedings when subpcenas disobeyed. Any of
the district courts of this state within the jurisdiction of which such
inquiry is carried on shall in case of contumacy or refusal to obey a
subpceena issued by the commissioners to any common carrier subject
to the provisions of this article or, when such common carrier is a
corporation, to an officer or agent thereof or to any person connected
therewith, if proceedings are instituted in the name of such commis-
sioners as plaintiffs, issue an order requiring such common carrier,
officer or agent, or person to show cause why such contumacy or
refusal shou%d not be punished as and for contempt and if upon the
hearing the court finds that the inquiry is within the jurisdiction of
the comnmissioners and that such contumacy or refusal is willful and
the same is persisted in such contumacy or refusal shall be punished
as though the same had taken place in an action pending in the dis-
trict court for any judicial district in this state. The claim that any
such testimony or evidence may tend to criminate the person giving
such evidence shall not excuse such witness from testifying; but such
evidence or testimony shall not be used against such person on the
trial of any criminal proceeding.

§ 3044. Findings of board in writing. Whenever an investi-
gration shall be made by said commissioners it shall be their duty to
make a report in writing in respect thereto, which shall include the
findings of fact upon which the conclusions of the commisioners
are based together with their recommendations as to what reparation,
if any, should be made by the common carrier to the party or parties
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who may be found to have been injured; and such findings so made
shall thereafter in all judicial proceedings be deemed prima facie
evidence as to each and every fact found. All reports of investiga-
tions made by the commissioners shall be entered of record and a
copy thereof shall be furnished to the party who may have complained
and to any common carrier that may have been complained of and the
record thereof shall be public.

§ 3046. Report to common carrier, if findings against. If.

in any case in which an investigation shall be made by said commis-
sioners it shall be made to appear to the satisfaction of the commis-
sioners, either by testimony of witnesses, or other evidence that any-
thing has been done or omitted to be done by any common carrier
in violation of the provisions of this article or of any law cognizable
by said commissioners, or that any injury or damage has been sus-
tained by the party or parties complaining, or by other parties
aggrieved in consequence of any such violation it shall be the duty of,
the commissioners forthwith to cause a copy of its report in respect
thereto to be delivered to such common carrier together with a notice
to said common carrier to cease and desist from such violation and to

- make reparation for the injury so found to have been done within a

brief but reasonable time, to be specified by the commissioners; and if
within the time specified it shalf)ebé made to appear to the commis-
sioners that such common carrier has ceased from such violation of
law, and has made reparation for the injury found to have been done
in compliance with the report and notice of the commissioners or to
the satisfaction of the paity complaining, a statement to that effect
shall be entered of record by the commissioners and the said common
carrier shall thereupon be relieved from further liability or penalty
for such particular violation of law.

§ 3046. Report forwarded to attorney general if rep-
aration is not made. If such common carrier shall neglect or
refuse within the time specified to desist from such violation of law
and make reparation for the injury done in compliance with the notice
and report of the commissioners as aforesaid it shall be the duty of
the commissioners forthwith to certify the fact of such neglect or
refusal and forward a copy of their report and such certificate to the
attorney general of the state for redress and punishment as herein-
after provided.

§ 3047. Attorney general to bring suit. It shall be the
duty of the attorney general to whom said commissioners may for-
ward their report and certificate as provided in the preceding section
when it shall appear from such report that any injury or damage has
been sustained by any party or parties by reason of such violation of
law by such common carrier forthwith to cause suit to be brought in
the district court in the judicial district wherein such violation occurred
on behalf and in the name of the person or persons injured against
such common carrier for the recovery of damages for such injury as
may have been sustained by the injured party, and the costs and ex-
penses of such prosecution shall be paid out of the appropriation
hereinafter provided for the uses and purposes of this article.

§ 3048. Power of court. The said court shall have power to
hear and determine the matter on such short notice to the common
carrier complained of as the court shall deem reasonable; and such
notice shall be served on such common carrier, his or its officers,
agents or servants, in such manner as the court shall direct; and said
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court shall proceed to hear and determine the matter speedily and
without the formal pleadings and proceedings applicable to ordinary
suits in equity, but in such manner as to do justice in the premises;
and to this end such court shall have power, if it thinks fit, to direct
and prosecute in such mode and by such persons as it may appoint
all such inquiries as the court may think needful to enable it to form
a just judgment in the matter of such petition. - And on such hear-
ing the report of said commissioners shall be prima facie evidence of
°the matters therein stated. .
gisceizaso. § 3049. Further .powers. Appeals to supreme court.
If it is made to appear to such court on such hearing or on report
of any such person or persons that the lawful order or requirements
of such commissioners drawn in question has been violated or dis-
obeyed it shall be lawful for such court to issue a writ of injunction,
or other proper process, mandatory or otherwise, to restrain such com-
.mon carrier from further continuing such violation or such disobedi-
ence of such order or requirement of said commissioners and enjoin-
ing obedience to the same; and in case of any disobedience of any
such writ of injunction, or other proper process, mandatory or uther-
" wise, it shall be lawful for such courts to issue writs of attachment
or any process of said courts incident or applicable to writs of in-
junction or other proper process, mandatory or otherwise, against
such common carrier; and if a corporation, against one or more of
the directors, officers or agents of the same, or against any owner,
lessee, trustee, receiver or other person failing to obey such writ of
Jnjunction or other proper process, mandatory or otherwise; and said
court may, if it shall think fit, make an order directing such common
carrier or other person so disobeying such writ of injunction or other
proper process, mandatory or otherwise, to pay such sum of money
not exceeding, for each carrier in default, the sum "of five hundred
dollars for every day after a day to be named in the order that such
carrier or other person shall fail to obey such injunction or other
proper process, mandatory or otherwise; and such moneys shall be.
payable as the court shall direct either to the party complaining
or into court to abide the ultimate decision of the court; and pay-
ment thereof may without prejudice to any other mode of recovering
the same be enforced by attachment or order in the nature of a writ
of execution in like manner as if the same had been recovered by a
final decree in personam in such court. Each party to such proceed-
ings before said court may appeal to the supreme court of the state
under the same regulations now provided by law in respect to security
for such appeal; but such appeal shall not operate to stay or super-
sede the order of the court or the execution of any writ or process
thereon unless the court hearing or deciding such case should other-
wise direct; and such court may in every such matter order the pay-
ment of such costs and counsel fees as shall be deemed reasonable.
sisdcazziseo.  § 3060. Appeal if action not commenced in ten days. In
case the attorney general shall not within a period of ten days after
the making of any order by the commissioners commence judicial
proceedings for the enforcement thereof, any railroad company or
other common carrier affected by such order may at any time within
the period of thirty days after the service upon him or it of such
order and before commencement of proceedings appeal therefrom to
the district court of any judicial district through or into which his or
its route may run by the service of a written notice of such appeal
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upon some of such commissioners. And upon the taking of such
appeal and the filing of the notice thereof with the proof of service in
the office of the clerk of such court there shall be deemed to be pend-
ing in such court a civil action of the character and for the purposes
mentioned in sections 3037, 3047 and 3049. Upon such appea{) and
upon the hearing of and application for the enforcement of any such
order made by the commissioners or by the attorney general the court
shall have jurisdiction to examine the whole matter in controversy,
including matters of fact as well as questions of law, and to affirm,
modify or rescind such order in whole or in part as justice may
require; no appeal as aforesaid shall stay or supersede the order
appealed from and pending the final decision of all appeals to the
courts the rates fixed shall remain in full force and effect.

§ 8061. Board may prosecute. Whenever facts in any man-
ner ascertained by said commissioners shall in their judgment warrant
a prosecution it shall be the duty of said commissioners immediately
to cause suit to be instituted and prosecuted against any common
carrier, which may violate any of the provisions of this article or of any
law of this state. All such prosecutions shall be in the name of the
state of North Dakota except as otherwise provided in this article, or
in any law of this state and may be instituted in any county in the
state through or into which the line of any common carrier so sued
may extend and all penalties recovered under the provisions of this
article or of any law of this state, in any suit instituted in the name
of the state, shall be immediately paid into the state treasury by the
sheriff or other officer or person collecting the same; and the same
shall be by the state treasurer placed to the credit of the general
fund.

§ 8062. Courts always open. For the purpose of this article,
except its penal provisions, the district courts and the supreme court
of the state shall be deemed to be always in open session.

§ 8063. Annual reports from all carriers. The board of
commissioners are hereby directed to require annual reports from all
common carriers subject to the provisions of this article to prescribe
the manner in which such reports shall be made, and to require from
such carriers specific answers to all questions upon which the com-
missioners may need information. Such annual reports shall show in
detail the amount of capital stock issued, the amounts paid therefor,
and the manner of payment for the same, the dividends paid, the
surplus fund, if any, and the number of stockholders, the funded and
floating debts and the interest paid thereon; the cost and value of the
carriers’ property, franchises and equipment, the number of employees
and the salary paid each class, the amounts expended for improve-
ments each year, how expended, and the character of such improve-
ments; the earnings and receipts of each branch of business, and
from all sources, the operating and other expenses; the balance
of profit and loss; and a complete exhibit of the financial operations
of the carrier each year, including an annual balance sheet; also the
total ntmber of acres of land received as grants from the United
States, the number of acres of such grants scﬁd and the average price
received per acre, the number of acres of grants unsold and the
appraised value per acre. Such detailed report shall also contain such
information in relation to rates or regulations concerning fares or
freights and agreements, arrangements or contracts with express com-
panies, telegraph companies, sleeping and dining car companies, fast
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freight lines and other common carriers, as the commissioners may
require with copies of such contracts, agreements or arrangements.

3064. Pending litigation not affected by this article.
Nothing in this article contained shall in any way abridge or alter the
remedies now existing at law or in equity. but the provisions of this
article are in addition to such remedies. No pending litigation shall
in any way be affected by this article. Witnesses summoned before
the commission shall be paid the same fees and mileage as are paid
witnesses in the district court. All expenses of the commission in
making an investigation or examination in any other place than the
city of Bismarck shall be allowed and paid out of the state treasury
on the presentation of itemized vouchers therefor, approved by the
chairman of the commission and the state auditor.

3066. Grain to beshippedwithoutdiscrimination. Any
railroad company doing business in this state, when requested by any
person wishing to ship grain on its road shall receive and transport
such grain in bulk and permit the same to be loaded either on its
track adjacent to its depot, or at any warehouse or side track at any
station or siding without discrimination or distinction as to the man-
ner or condition in which such grain is offered for transportation, or
as to the person, corporation, warehouse, elevator or place where, or
to which it may be consigned and shall receive the same in car load
lots fromn wagons, sleighs or other vehicles on its side tracks at any
station the same as when offered from warehouses or elevators. allow-
ing a reasonable time for loading them and for the purpose of loading
the same-shall place the cars in convenient places, easy of access by
wagons or sleighs or other vehicles and shall after the same have
been loaded, whether at side track, elevator, warehouse or depot with-
out unnecessary delay proceed to ship the same tothe place where the
same is consigned.

§ 3066. Track from elevator to railroad. It shall be lawful
for the owner of any elevator, warehouse or mill at any station on the
line or at the termination of any railroad in this state to construct
from such elevator, warchouse or mill a railroad track to the track of
any railroad company and to connect with the same by switch at his
own expense, and it shall be the duty of any such railroad compan
to allow such connection. Such side tracks and switch shall at all
times be under the control and management of and kept in repair by
such railroad company; provided, that the party for whose benefit
such side track and switch shall be constructed, shall pay to such rail-
road company the actual cost of maintaining such side track and
switch, which payment shall be made monthly, and in case such pay-
ment shall not be made as provided, then the obligations of this sec-
tion upon such railroad company shall cease and be inoperative as
against it until such costs and expenses are fully paid.

§ 3067. BSide tracks adjacent to coal mines. Whenever
any person, owning or operating any coal mine within this state, from
which not less than fifty cars ofg coal have been shipped from any one
station over any portion of any railroad within the limits of the state
shall petition any such railroad company to build a side track or spur
at least three hundred feet in length adjacent to such mine it shall
then be the duty of such railroad company to build, equip and operate
such side track or spur; provided, that such spur is not nearer than two
miles from any station already in operation; provided, further, that
any person opening a coal mine within two miles of any station may
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petition for a side track or spur and by executing an indemnity bond
in favor of such railroad company in the sum of two thousand dol-
lars, conditioned on the agreement that such person will ship within
one year after the completion of such spur or side track not less than
one hundred car loads of coal and when such bond is duly executed
with two sureties, approved by the county judge of the count
wherein such side track is situated, such railroad company shall
within sixty days build, equip and operate such side track or spur as
provided for in this section. And the commissioners of railroads shall
have power to locate such side track or spur and order it properly
provided with platforms and other conveniences for loading coal and
other commodities thereat.

§ 3068. Penalty. Any neglect or refusal to comply with any
part of the provisions of the last section within fifteen days after
being requested in writing by the person operating the coal mine or

by the commissioners of railroads shall subject such railroad com-.

pany to a forfeiture of fifty dollars per day for each and every day
such railroad company shall neglect or refuse to comply with the
provisions of the last section, to be recovered by the persqn affected
by such neglect or refusal; provided, that no railroad company shall
be compelled to put in a side track between the fifteenth day of
November and the fifteenth day of May of any year when it cannot
be done without grading.

§ 3069. Time to remove property from cars: Any con-
signee, or person entitled to receive the delivery of any freight
shipped to him in car load lots, by any railroad company, shall have
twenty-four hours free of expense after notice of arrival by the com-
pany to the consignee or person entitled to receive the same in which
to remove the same from the cars of such railroad company, which
twenty-four hours shall be held to embrace such time as the car con-
taining such property is placed and kept by such railroad company
in a convenient and proper place for unloading and it shall not be
held to be in a proper place for unloading unless it can be reached
with teams or other suitable means for removing the property from
the cars and reasonably convenient to the depot of the company at
which it is accustomec{ to receive and unload merchandise consigned
to that station or place.

§ 3060. Stop over rates on cars. Whenever any railroad
company doing business in this state as a common carrier shall ship
any car or cars of freight over any of its railway lines or branches
thereof, which car or cars contains freight to any intermediate point
or points, it shall be the duty of such railroad company to stop such
car or cars at such point or points and the consignee of such freight
shall be permitted to unload the same upon payment to such railroad
company of the full freight rates from the shipping point to the
terminal point of such car or cars and in addition thereto the sum of
five dollars per car for each and every day such car or cars is or are
delayed during such stop over; provided, the car or cars contain no
perishable goods and are billed to bne consignee, and in no case over
one stop or stop over shall be made, nor shall said car or cars be
opened but once for distributing goods at intermediate stations.

§ 3061. Penalty. Every railroad company neglecting or refus-
ing to comply with the provisions of the last section shall be liable
to damages in the sum of twenty dollars for each and every day such
railroad company neglects or refuses to comply with the provisions
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hereof, to be recovered by any person damaged by reason of such
neglect or refusal in any court of competent jurisdiction.

g 30682. Railroads to build platforms. Every railroad com-
pany doing business in this state shall within sixty days after notice
from the commissioners of railroads erect one or more platforms for
the transfer of live stock, grain and other commodities from wagons
or otherwise to cars at each and every station or siding designated
in such notice; such platforms to be erected so as not to endanger life
and property. If any railroad company after receiving notice as pro-
videg for in this section shall faill,) refuse or neglect to erect such
platform as required by this and the following section within the re-
quired sixty days the commissioners of railroads are authorized and
empowered and it is made their duty to notify such railroad company
to appear before them at a certain time and place to show cause, if
any there is, why such commissioners should not issue an order re-

.quiring such railroad company to comply with the requirements of

this seotion. The commissioners of railroads shall have power after
such hearing to issue an order upon such railroad company com-
manding ,it to erect such platforms, if the commissioners shall
upon such examination and hearing deem such platform necessary.

§ 3063. Dimensions of platform. Each platform shall be

% notless than twelve feet wide and thirty-two feet long, extending four

feet and six inches, or such height as shall be determined by the rail-
road commissioners above the rails of the track with suitable ap-
proaches to and from such platform to admit of the driving of loaded
teams thereon.

§ 3064. When platforms to be enlarged. The commission-
ers of railroads shall have power to order an enlargement of such
platforms whenever petitioned to that effect and whenever the capac-
ity of such platform is in their judgment clearly insufficient for the
accommodation of the public.

§ 3086. Platform scales. Every railroad company shall allow
suitable scales to be erected either upon the platform or upon the
grounds adjacent thereto, if upon their right of way, for weighing and
shipping purposes.

§ 3066. Penalty. Every railroad company neglecting or refus-
ing to comply with the requirements of the last four sections shall be
deemed guilty of a misdemeanor and be subject to a fine of not less
than five hundred dollars for every thirty days such failure shall con-
tinue after notice as aforesaid.

§ 3067. Y and other tracks to be provided. In all cases
where any line of railroad shall cross or intersect any other line of
railroad in this state on the same grade it shall be the duty of the
railroad company owning or operating such intersecting railroad lines,
to provide at such crossing or intersection suitable and sufficient facil-
ities such as building Y or other tracks and connections for transfer-
ring cars or traffic of all kinds and classes from one such line of rail-
road to another and to maintain the same and to afford equal and
reasonable facilities for the interchange of cars and traffic between
the respective lines.

§ 3068. Notice served on carrier in case of noncompli-
ance. Upon the failure of any railroad companies to build or main-
tain Y or other tracks and suitable connections at railroad crossings
in accordance with the last section it shall be the duty of the board
of railroad commissioners to serve notice in writing upon such com-
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panies, requiring them to construct and maintain such Y or other
tracks and connections within sixty days from the date of the service
of such notice.

§ 80689. Penalty for noncompliance. Any railroad company
that shall fail to comply with such notice shall be subject to a fine of
one hundred dollars for each day during which it fails to comply after
the expiration of the time specified in the notice and it shall be the
duty of the attorney general or the state’s attorney of any county in
which such Y or other tracks are to be constructed and maintained
upon demand of the board of railroad commissioners to commence
and prosecute all actions necessary for the recovery of such fine.

§ 8070. Maximum coal rates. All railroad companies doin
business as common carriers within the state of North Dakota shal
not charge for the transportation of coal within the state a greater
rate per ton than the following: For thé first five miles or fractional
part thereof, thirty cents per ton; for any distance over five miles and
not to exceed fifteen miles, forty cents per ton; for any distance over
fifteen miles and not to exceed twenty-five miles, fifty cents per ton;
for any distance over twenty-five miles and not to exceed thirty-five
miles, fifty-nine cents per ton; for any distance over thirty-five miles
and not to exceed forty-five miles, sixty-eight cents per ton; for any
distance over forty-five miles and not to exceed fifty-five miles, seventy-
five cents per ton: for any distance over fifty-five miles and not to
exceed sixty-five miles, eighty-one cents per ton; for any distance
over sixty-five miles and not to exceed seventy-five miles, eighty-six
cents per ton; for any distance over seventy-five miles and not to
exceed eighty-five miles, ninety cents per ton; for any distance over
eighty-five miles and not to exceed ninety-five miles, ninety-four cents
per ton: for any distance over ninety-five miles and not to exceed one
hundred and five miles, ninety-eight cents per ton; for any distance
over one hundred and five and not to exceed one hundred and
fifteen miles, one dollar and two cents per ton; for any distance over one
hundred and fifteen miles and not to 2xceed one hundred and twenty-
five miles, one dollar and six cents per ton; for any distance over one
hundred and twenty-five miles and not to exceed one hundred and
thirty-five miles, one dollar and ten cents per ton; for any distance
over one hundred and thirty-five miles and not to exceed one hundred
and forty-five miles, one dollar and fourteen cents per ton; for any
distance over one hundred and forty-five miles and not to exceed one
hundred and fifty-five miles, one dollar and eighteen cents per ton;
for any distance over one hundred and fifty-five miles and not to
exceed one hundred and sixty-five miles, one dollar and twenty-two
cents per ton; for any distance over one hundred and sixty-five miles
and not to exceed one hundred and seventy-five miles, one dollar and
twenty-six cents per ton; for any distance over one hundred and
seventy-five miles and not to exceed one hundred and eighty-five miles,
one dollar and thirty cents per ton; for any distance over one hun-
dred and eighty-five miles and not to exceed one hundred and ninety-
five miles, one dollar and thirty-four cents per ton; for any distance
over one hundred and ninety-five miles and not to exceed two hun-
dred and five miles, one dollar and thirty-eight cents per ton; for any
distance over two hundred and five miles and not to exceed two hun-
dred and fifteen miles, one dollar and forty-two cents per ton; for any
distance over two hundred and fifteen miles and not to exceed two
hundred and twenty-five miles, one dollar and forty-six cents per ton;
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for any distance over two hundred and twenty-five miles and not to
exceed two hundred and thirty-five miles, one dollar and fifty cents
per ton; for any distance over two hundred and thirty-five miles and
not to exceed two hundred and forty-five miles, one dollar and fifty-
four cents per ton; for any distance over two hundred and forty-five miles
and not to exceed two hundred and fifty-five miles, one dollar and
fifty-eight cents per ton; for any distance over two hundred and fifty-
five miles and not to exceed two hundred and sixty-five miles, one
dollar and sixty-four cents per ton; for any distance over two hundred
and sixty-five miles and not to exceed two hundred and seventy-five
miles, one dollar and sixty-seven cents per ton; for any distance over
two hundred and seventy-five miles and not to exceed two hundred
and eighty-five miles, one dollar and sixty-nine cents per ton; for any
distance over two hundred and eighty-five miles and not to exceed
two hundred and ninety-five miles, one dollar and seventy-one cents
per ton; for any distance over two hundred and ninety-five miles and
not to exceed three hundred and five miles, one dollar and seventy-
four cents per ton; for any distance over three hundred and five miles
and not to exceed three hundred and fifteen miles, one dollar and sev-
enty-five cents per ton; for any distance over three hundred and fif-
teen miles and not to exceed three hundred and twenty-five miles, one
dollar and seventy-eight cents per ton; for any distance over three
hundred and twenty-five miles and not to exceed three hundred and
thirty-five miles, one dollar and eightf7 cents per ton; for any distance
over three hundred and thirty-five miles and not to exceed three hun-
dred and forty-five miles, one dollar and eighty-three cents per ton:
for any distance over three hundred and forty-five miles and not to
exceed three hundred and fifty-five miles, one dollar and eighty-five
cents per ton; for any distance over three hundred and fifty-five miles
and not to exceed three hundred and sixty-five miles, one dollar and
eighty-seven cents per ton; for any distance over three hundred and
sixty-five miles and not to exceed three hundred and seventy-five
miles, one dollar and ninety cents per ton; for any distance over three
hundred and seventy-five miles and not to exceed three hundred and
eighty-five miles, one dollar and ninety-two cents per ton; for any
distance over three hundred and eighty-five miles and not to exceed
three hundred and ninety-five miles, one dollar and ninety-four cents
per ton; for any distance over three hundred and ninety-five miles
and not to exceed four hundred and five miles, one dollar and
ninety-six cents per ton; for any distance over four hundred and five
miles and not to exceed four hundred and fifteen miles, one dollar
and ninety-eight cents per ton; for any distance over four hundred
and fifteen miles and not to exceed four hundred and twenty-five
miles, two dollars and one cent per ton; for any distance over four
hundred and twenty-five miles and not to exceed four hundred and
thirty-five miles, two dollars and three cents per ton; for any distance
over four hundred and thirty-five miles and not to exceed four hun-
dred and forty-five miles, two dollars and six cents per ton; for any
distance over four hundred and forty-five miles and not to exceed four
hundred and fifty-five miles, two dollars and eight cents per ton; for
any distance over four hundred and fifty-five miles and not to exceed
four hundred and sixty-five miles, two dollars and ten cents per ton:
for any distance over four hundred and sixty-five miles and not to
exceed four hundred and seventy-five miles, two dollars and thirteen
cents per ton; for any distance over four hundred and seventy-five
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miles and not to exceed four hundred and eighty-five miles, two dol-
lars and fifteen cents per ton; for any distance over four hundred and
eighty-five miles and not to exceed four hundred and ninety-five
miles, two dollars and seventeen cents per ton.

§ 3071. Penalty for violation. Any railroad company vio-
lating any of the provisions of the last section shall be subject to a
fine of not less than twenty-five dollars per day for each and every
day during which such violation shall continue, to be recovered by
any person prejudiced or suffering loss or damage by such violation.

g 3072. Duty of attorney general. It shall be the duty of
the attorney general or of the state’s attorney of any county in which
an action arises against any railroad company for a violation of any
of the provisions of section 3070, upon demand of the board of rail-
road commissioners to commence and prosecute all actions necessary

* for the enforcement of the provisions o?such section.

CHAPTER 13.
WAGON ROAD CORPORATIONS.

§ 3073. How wagon road laid out. When a corporation is
formed for the construction and maintenance of a wagon road the
road must be laid out as follows: Three commissioners must act in
conjunction with the surveyor of the corporation, two to be appointed
by the board of commissioners of the county through which the
road is to run, and one by the corporation, who must lay out the pro-
posed road and report their proceedings together with a map of the
road to the board of commissioners of the county as provided in the
succeeding section.

§ 3074. Map flled. Record of approval. When the route
is surveyed a map thereof must be submitted to and filed with the
board og commissioners of each county through or into which the
road runs, giving its general course, and the principal points to or by
which it runs and its width, which must in no case exceed one hun-
dred feet, and the board of county commissioners must either
approve or reject the survey. If approved, it must be entered of
record on the journal of the board; but the board of county com-
missioners must require the corporation, at its own expense, and the
corporation must so change and open the highways so taken and used
as, to make the same as good as they were before the appropriation
thereof; and must so construct all crossings of public highways over
and by its road and its toll gates as not to hinder or obstruct the use
of the same.

§ 3076. Bridgesand ferries. Tolls. All wagon road corpora-
tions may bridge or keep ferries on streams on the line of their road
and must do al% things necessary to keep the same in repair. They
may take such tolls only on their roads, ferries or bridges as are fixed
by the board of commissioners of the proper county through which
the road passes or in which the ferry or bridge is situated, subject,
however, to the limitation of rates of ferriage prescribed in the
general law upon ferries; but in no case must the tolls be more than
sufficient to pay fifteen per cent per annum on the cost of con-

677

8§ 3071-3075

. 1

(<]
=3

(<]

1, 1593,
3. 1895,

R

§ 3, c. 83, 1893,

§ 488, Civil C.

§ 481, Civil 0.

§ 4xx, CIvil C.



§ 489. Clvil C.

§ 480, Civil C.

§ 491, Civll C.

§ 492, Civil (.

§ 493, Civil C.

§ 494, Civil C.

§ 495, Civil C.

§ 496. Civil C.

OIVIL CODE. Wagon Road Corporations.

struction after paying for repairs and other expenses for attending to
the roads, bridges and ferries. If tolls, other than as herein provided
are charged or demanded, the corporation forfeits its franchise and
must pay to the party so charged one hundred dollars as liquidated
damages.

§ 3076. No tolls where public highway used. When any
highway or public road is taken and used by any wagon road corpora-
tion as a part of its road, the corporation must not place a tollgate
on or take tolls for the use of such highway or public road by
tﬁamsters, travelers, drovers, or any one transporting property over
the same.

§ 3077. Toll rates posted. The corporation must affix and
keep up at or over each gate or in some conspicuous place so as to be
conveniently read a printed list of the rates of toll levied and demanded.

§ 3078. Passage prevented until tolls paid. Each toll
gatherer may prevent from passing through his gate persons leading
or driving animals or vehicles subject to toll, until they shall have
paid respectively, the tolls authorized to be collected.

§ 3079. Penalty for receiving illegal toll. Every toll
gatherer who at any gate unreasonably hinders or delays any traveler
or passenger liable to the payment of toll, or demands or receives
from any person more than he is authorized to collect, for each
offense forfeits the sum of twenty-five dollars to the person aggrieved.

§ 3080. Passing around gate. Penalty. Every person who,
to avoid the payment of the legal toll, with his team, vehicle or horse
turns out of a wagon, turnpike or plank road, or passes any gate
thereon on the ground adjacent thereto, and again enters upon such
road, for each offense forfeits the sum of five dollars to the corpora-
tion injured.

§ 3081. Penalty for injuring road. Every person who:

1. Willfully breaks, cuts down, defaces or injures any milestone
or post on any wagon, turnpike or plank road; or,

2.  Willfully breaks or throws down any gate on such road; or.

3. Digs up or injures any part of such road or anything thereunto
belonging; or,

4. Forcibly or fraudulently passes any gate thereon without hav-
in%paid the legal toll;

or each offense forfeits to the corporation injured the sum of
twenty-five dollars in addition to the damages resulting from his
wrongful act.

§ 3082. How revenue applied. The entire revenue from the
road shall be appropriated:

1. To repayment to the corporation of the costs of its construction
together with the incidental expenses incurred in collecting tolls and
keeping the road in repair; and,

2. '%o the payment of the dividend among its stockholders, as pro-
vided in section 3075. When the repayment of the costs of con-
struction is completed, the tolls must be so reduced as to raise no
more than an amount sufficient to pay a dividend of twelve per cent
per annum and incidental expenses and to keep the road in good
repair.

§ 3083. When mortgage valid. The corporation may mort-
gage or hypothecate its road and other property for funds with which
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to construct or repair its roads, but no mortgage or hypothecation is
valid or binding unless at least twenty-five per cent of the capital
stock subscribed has been paid in and invested in the construction of
the road and appurtenances and then only after an affirmative vote of
two-thirds of the capital stock subscribed.

§ 3084. Natural person like corporation. When a wagon,
turnpike or plank road is constructed, owned or operated by any
natural person, this chapter is applicable to such persons in like
manner as it is applicable to corporations.

CHAPTER 14.
INSURANCE CORPORATIONS.

ARTICLE 1. — GENERAL PROVISIONS.

3086. Terms defined. When consistent with the context
and not obviously used in a different sense the term ‘company” or
“ insurance company,” as used herein, includes all corporations, asso-
ciations, partnerships or individuals engaged as principals in the
business of insurance; the word “domestic” designates those com-
panies incorporated or formed in thisstate and the word “foreign”
when used without limitation includes all those formed by authority
of any other state or government.

ARTICLE 2. — ProvisioNs CoMMON To ALL DOMESTIC INSURANCE
COMPANIES.

§ 3088. Subject to what provisions of law. All insurance
companies now or hereafter incorporated or formed by authority of
any law of this state, except when otherwise expressly provided, may
exercise the powers and shall be subject to the duties and liabilities
provided by this chaptér. The general provisions of law relating to
the powers, duties and liabilities of corporations shall apply .to all
incorporated domestic insurance companies, so far as such provisions
are pertinent and not in conflict with other provisions of law relating
to such companies.

§ 3087. How and for what purpose formed. Any number
of persons, not less than seven, may form a corporation to carry on
the business of insurance, either upon the stock or mutual plan,
against loss or damage by fire, lightning, cyclone, tornado or hail, or
the risks of inland navigation and transportation, or to make insur-
ance upon the lives of persons and every insurance pertaining thereto,
and against accidental injuries including the granting, purchasing
and paying of annuities and indemnities and to transact fidelity in-
surance and corporate suretyship. An insurance company incor-
porated under the provisions of this chapter shall have power to make
insurance of any of the kinds hereinbefore mentioned which shall
have been expressed in its articles of incorporation.
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g4.ce9.1:85. § 3088. Articles. Contents. The articles of incorporation
- amd. shall set forth in addition to what is required to be set forth in sec-
tion 2861 the kind of insurance proposed to be made and whether on
the stock or mutual plan, the period for the commencement and ter-
mination of its fiscal year and the period for which itis incorporated,
not to exceed thirty years, and shall be filed in the office of the com-
missioner of insurance. Anyname not previously in use by an exist-
ing corporation may be adopted, but the words “insurance company,”
or, if the business is to be conducted upon the mutual principle, the
words “mutual insurance company” shall constitute a part of such
name. No certificate shall be granted by the insurance commissioner,
as hereinafter provided, if, in his judgment, the name adopted too
closely resembles the name of an existing corporation, or is liable to
mislead the public.

g4.c60 186 § 3089. Qualification of directors. Residence. One-third
am'd. of the directors and all of the executive officers of a domestic insur-
ance company must be residents of this state and éach of the
directors of such a company, if it has a capital stock, must be the
owner in his own right of stock of such company worth at par at
least five hundred dollars. )
g cee185 § 3090. Examination of articles by attorney general.
am'd. Examination by commissioner of insurance. Certificate.
The articles of incorporation shall be examined by the attorney
general and if found conformable to this article and not inconsistent
with the constitution and laws of this state. shall be certified by him
to the commissioner of insurance, who shall thereupon make an
examination to ascertain whether the company has in all respects
complied with the requirements of law, according to the nature of
the business proposed to be transacted by it and if satisfied by such
examination that the corporation has complied with the law he shall
deliver to such corporation a certified copy of the articles of incorpo-
ration and a certificate to the effect that such corporation has complied
with all requirements of law, which, on being filed in the office of the
register of deeds of the county where the principal office of the cor-
poration is located, shall be its authority to commence business and
issue policies; and such certified copy of the articles of incorporation
and of such certificate may be used for or against such company with
the same effect as the originals, and shall be conclusive evidence of
the fact of the organization of such corporation.

2, c.69.1885. § 3091. Reinsurance. Any domestic insurance company shall
1. ¢ 5% 1% have power to effect reinsurance of any risks taken by it.
g5 c 60 1505, § 0092. Limitation on trade. No company organized under
T am'd this chapter shall, directly or indirectly, deal or trade in buying or
selling any goods, wares, merchandise or other commodities whatever,
except such as may have been insured by such company and are
claimed to be damaged by reason of the risk insured against.
w.coo.1s  § 3098, Limitation on purchase and conveyance of real
53. ¢ 60 . entate. No domestic insurance company shall purchase, hold or
' convey real estate except for the purpose and in the manner herein
set forth, to-wit:
1. Such as shall be requisite for its convenient accommodation in
the transaction of its business; or,
2. Such asshall have been mortgaged to it in good faith as security
for loans previously contracted, or for money due; or,
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3. Such as shall have been conveyed to it in satisfaction of debts
previously contracted in legitimate business, or for money due; or,

4. Such as shall have been purchased at sales upon judgment or
mortgage foreclosures obtained or made for such debts.

§ 3094. How capital and surplus may be invested. A
domestic insurance company may invest its capital and the funds
accumulated in the course of its business, or any part thereof, in
bonds or mortgages on improved unincumbered real estate within
this state, worth double the sum™ loaned thereon, exclusive of build-
ings, unless such buildings are insured and the policies made payable
to the company as its interest may appear and also in the bonds of
this state, or bonds or treasury notes of the United States, and also in
the bonds of any county or incorporated city in this state, authorized
to be issued by the legislative assembly, and loan such capital and
funds, or any part thereof, on the security of such bonds, treasury
notes, or upon bonds or mortgages as aforesaid, and change and
reinvest the same in like securities as occasion may from time to time
require; but the surplus money over and above the capital stock of
such insurance company may be invested in or loaned upon the pledge
of bonds of the United States, or any of the states, or stocks, bonds or
other evidence of indebtedness of any solvent dividend paying insti-
tution, incorporated under the laws of this state or of the United
States, except its own stock; provided, always, that the market value
of such stock, bonds or other evidence of indebtedness shall be at all
times during the continuance of such loan at least ten per cent more
than the amount loaned thereon. No domestic insurance company
shall invest or loan its capital or the funds accumulated in the course
of its business, or any part thereof, except as provided in this section.

§ 30956. Dividends only from surplus profits. Proflts,
how estimated. No domestic insurance company shall make any
dividends except from the surplus profits arising from its business;
and in estimating such profits there shall be reserved therefrom a
sum equal to forty per cent of the amount of premiums on all unex-
pired risks and policies, which amount so reserved, is hereby
declared to be unearned premiums; and there shall also be reserved
all sums due the company on bonds, mortgages, stocks and book
accounts of which no part of the principal or interest thereon has
been paid during the year preceding such estimate of the profits, and
upon which suit for foreclosure or collection has been commenced, or
which after judgment has been obtained thereon shall have remained
more than one year unsatisfied and on which interest shall not have
been paid.

§ 3096. Penalty for violation of section 3094. Any director
or officer making or authorizing an investment or loan in violation
of section 3094 shall be personally liable to the stockholders for any
loss occasioned thereby. If a company is under liability for losses
equal to its net assets and the president and directors, knowing it,
make or assent to further insurance, they shall be personally liable for
any loss under such insurance. If the directors allow to be insured
on a single risk a larger sum than the law permits they shall be liable
for any loss thereon above the amount they might Kawfully insure,
unless the excess is reinsured as required in section 3117.
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ARTICLE 3.— PRrovisioNns PECULIAR To DOMESTIC STOCK INSURANCE
COMPANIES.

§ 3097. Capital stock required. No stock company shall be
incorporated under this chapter unless it has a capital stock of at
least one hundred thousand dollars, twenty-five per cent of which
must be paid in previous to the issuance of any policy and the residue
within twelve months from the time of filing the articles of incorpora-
tion. No fire, cyclone, tornado, hail, marine, life or accident insur-
ance company of any other state, territory or nation shall do business
in this state unless it has a paid up capital stock of at least two hun-
dred thousand dollars in available cash assets, over and above all
liabilities for losses reported, expenses, taxes and reinsurance of all
outstanding risks.

§ 3098. Opening book for subscriptions. The individuals
associated for the purpose of organizing an insurance company under
this article, after having filed the articles of incorporation as required
by section 3088, may open books for subscriptions to the capital stock
og such corporation and keep the same open until the full amount
specified in the articles of incorporation is subseribed.

3099. Notice to company when capital is impaired.
Whenever it appears to the commissioner of insurance that the capital
of a domestic insurance company is impaired to the extent of one-
fourth or more on the basis fixed in section 3095 he shall notify the
company that its capital is legally subject to be made good in the
mode provided by section 3100, and if such company shall not within
three months after such notice satisfy him that it has fully repaired
its capital, or reduced its capital as provided in section 3101, he shall
institute proceedings against it in accordance with section 3128.

3100. How capital made good. Forfeiture of shares.
Whenever the net assets of the company do not amount to more than
three-fourths of its original capital, it may make good its original
capital to the original amount by assessment of its stock. Shares on
which such an assessment is not paid within sixty days after demand
shall be forfeitable and may be canceled by a vote of the directors
and new shares issued to make up the deficiency. If such company
shall not within three months after notice from the commissioner of
insurance to that effect make good its capital as aforesaid, or reduce
the same as allowed by the next section, its authority to transact new
business of insurance shall cease.

§ 3101. Capital stock reduced. Examination and cer-
tificate of commissioner. When the capital stock of a company
is impaired, such company may upon a vote of a majority of the stoci
represented at a meeting regal y called for that purpose, reduce its
capital stock and the number of shares thereof to an amount not less
than the minimum sum required by law. But no part of its assets
and property shall be distributed to its stockholders. Within ten
days after such meeting the company shall submit to the insurance
commissioner a certificate setting forth the proceedings thereof and
the amount of such reduction and the assets and liabilities of the
company, signed and sworn to by its president, secretary and a
majority of its directors. The commissioner shall examine the facts
in the case, and if the same conform to law, and in his judgment the
proposed reduction may be made without prejudice to the public he
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shall indorse his approval upon the certificate. Upon filing the cer-
tificate so indorsed the company may transact business upon the basis
of such reduced capital, as though the same was its original capital,
and its articles of incorporation shall be deemed to be amended to
conform thereto; and the commissioner of insurance shall issue his
certificate to that effect. Such company may by a majority vote of
its directors after such reduction require the return of the original
certificates of stock held by each stockholder in exchange for new
certificates in lieu thereof for such number of shares as each stock-
holder is entitled to in the proportion that the reduced capital bears
to the original capital.

3102. Capital less than liabilities. Notice not to issue
policies. When the actual funds of a domestic life insurance com-
pany exclusive of its capital, are not of a net cash value equal to its
liabilities the commissioner of insurance shall notify such company
and its agents to issue no new policies until its fumi's become equal
to its liabilities.

3103. Transfer of stock pending examination does not §
release liabilities. No transfer of the stock of any domestic insur-
ance company made during the pendency of any examination will
release the party making the transfer from his liability for loss which
may have occurred previous to the transfer.
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ARTICLE 4. — PRrovisioNs PecurLiaAR TO DoMEsTIC MUTUAL INSUR-
ANCE COMPANIES.

3104. Amount of subscribed insurance required. No 8 41, c.69, 1
policy shall be issued by a purely mutual insurance company until
not less than two hundred thousand dollars of insurance in not less
than one hundred separate risks have been subscribed for and entered
on its books; but the provisions of this section shall not apply to
county mutual insurance companies.

§ 3106. Insured a member. Notice of meetings. Every
person insured by a domestic mutual insurance company, other than
life, shall be a member while his policy is in force entitled to one vote
for each policy he holds and shall be notified of the time and place of
holding its meetings by a written notice or by an imprint upon the
back of each policy, receipt or certificate of renewal as follows, to-wit:

The assured is hereby notified that by virtue of this policy he is a

member of the................ mutual insurance company, and that
the annual meetings of such company are held at its home office on
the........ dayof.......... in each year at....o’clock.

The blanks shall be duly filled and the same shall be deemed a
sufficient notice.

§ 3108. Same. Every person insured by a domestic mutual life
insurance company shall be a member entitled to one vote and one
vote additional for each five thousand dollars of insurance in excess
of the first five thousand dollars, and shall be notified of its annual
meetings in the manner provided in the last section.

§ 3107. Manner of voting by proxy. Members may vote by
proxy dated and executed within three months and returned and
recorded on the books of the company three days or more before the
meeting at which they are to be used; but no person shall be allowed
as proxy or otherwise to cast more than fifty votes, and no officer shall
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himself, or by another, ask for, receive, procure to be obtained or use
a proxy vote; provided, that this section shall not apply to state
mutual hail insurance companies.

§ 3108. Premium. Contingent liability stated on policy.
Mutual insurance companies shall charge and collect upon their
policies the full mutual premium in cash or notes absolutely payable
and may in their by-laws fix the contingent mutual liability of its
members for the payment of losses and expenses not provided for by
their cash funds; provided, that such contingent liability of a member
shall not be less than a sum equal to and in addition to the cash
premium written in his'policy. The total amount of the liabilit
a policy holder shall be plainly and legibly stated upon the bacg
each policy.

§ 3109. Reserve fund, how used. Any mutual insurance
company may at a meeting called for that purpose provide for the
accumuf;.tlon of a permanent fund by reserving a portion of the net
profits to be invested and be a reserve for the security of the insured.
Such reservation shall not exceed twenty per cent of said net profits
and when the fund so accumulated amounts to two per cent of the
sum insured by all policies in force the whole of the net profits shall
be divided among the insured at the expiration of their policies.
The permanent fund so accumulated shall be used for the payment of
losses and expenses, whenever the cash funds of the company in
excess of an amount equal to its liabilities are exhausted: and when-
ever the said fund is drawn upon, reservation of profits as aforesaid
shall be renewed or continued until the limit of accumulation as herein
provided is reached.

§ 3110. Members entitled to share of net profits. Every
member of a mutual insurance company, except a mutual life insur-
ance company, when his policy expires shall be entitled to be paid in
cash his share of the net profits or surplus accrued while his policy

-was in force; and shall in like manner be liable to pay his proportion-

ate part of any assessments, which may be laid by the company in
accordance with law and his contract on account of losses and
expenses incurred while he was a member.

§ 3111. Distribution of surplus on life policies. Every
domestic 'mutual life insurance company shall annually, or once
in every two, three, four or five years, as it shall determine, and as
may be conditioned in its policies make distribution of all surplus it
may have accumulated since its last dividend of surplus. By such
surplus is here intended all accumulations since its last distribution
of surplus above its debts and reserve computed as provided in section
3095. The distribution shall be upon what is known as the contribu-
tion plan and each member upon whose policy no premium is over-
due and unpaid shall be entitled to the amount contributed by
his policy to such surplus. Policies which have become payable
before the time when such distribution is made and after the date of
the last previous distribution shall share in the same equitably and
proportionally.

§ 3112. Assessments, when and how made. Whenever a
mutual insurance company other than life, is not possessed of cash
funds above its reinsurance reserve sufficient for the payment of
incurred losses and expenses it shall make an assessment for the
amount needed to pay such losses and expenses upon its members
liable to assessment therefor in proportion to their several liability.
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The company shall cause to be recorded in a book kept for that
purpose the order for such assessment together with a statement
which shall set forth the condition of the company at the date of the
order, the amount of its cash assets and of the notes of its policy
holders, or other contingent funds liable to the assessment, the
amount the assessment calls for and the particular losses or other
liabilities it is made to provide for. Such record shall be made and
signed by the directors who voted for the order before any part of the
assessment is collected and any person liable to the assessment may
inspect and take a copy of the same.

§ 3113. Making premium reserve good. Single assess-
ment. Cancellation of policies. Double assessments. Re-
insurance. When by reason of depreciation or loss of its funds, or
otherwise, the cash assets of such a company after providing for its
other debts are less than the required premium reserve upon its
policies it shall make good the deficiency by assessment in the mode
provided in the last section; or if the directors are of the opinion that
the company is likely to become insolvent they may, instead of such
assessment, make two assessments, the first determining what each
policy holder must equitably pay or receive in case of withdrawal
from the company and having his policy canceled, the second what
further sum each must pay in order to reinsure the unexpired term of
his policy at the same rate as the whole was insured at first. Each
policy holder shall pay or receive according to the first assessment
and his policy shall then be canceled, unless%m pays the further sum
determined by the second assessment, in which case his policy shall
continue in force; but in neither case shall a policy holder receive or
have credited to him more than he would have received on having his
policy canceled by a vote of the directors under the by-laws. If
within two months after such alternative assessments have become
collectible the amount of the policies whose holders have settled for
both assessments is less than two hundred thousand dollars, the com-
pany shall cease to issue policies; and all policies whose holders have
not settled for both assessments shall be void and the company shall
continue only for the purpose of adjusting the deficiency or excess of
premiums among the members and settling outstanding claims. No
assessment shall be valid against a person who has not been duly
notified thereof, within two years after the expiration or cancellation
of his policy.

3114. Directors personally liable for not making and
collecting assessments. If the directors of any mutual insurance
company shall neglect or omit for the space of six months to lay and
use reasonable diligence to collect any assessment they are required
to make, they shall be personally liable for all debts and claims then
outstanding against the company, or that may accrue until such
assessment is laid and put in process of collection. If the treasurer
of such company unreasonably neglects to collect an assessment made
by order of the directors and to apply the same to the payment of the
claims for which it was made, he shall be personally liable to the
party having such claims for the amount of the assessment; and he
may repay %imself out of any money afterwards received for the
company on account of said assessment.
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ARTICLE 5. — PRrovISIONS PECULIAR To FIDELITY INSURANCE
COMPANIES.

§ 3116. Fidelity insurance and corporate suretyship.
May be sole surety on bonds. Limit of liability. Any com-
pany organized to transact fidelity insurance and corporate suretyship
and authorized to do business in this state may make contracts of
insurance to guarantee the fidelity of persons holding positions of
trust in private or public employment or responsibility and may, if
accepted and approved by the court, magistrate, obligee or person
competent to approve such bond, act as surety upon the official bond
or undertaking in civil procedure of any person or corporation to the
United States, to the state of North Dakota, or to any county, city,
town, court, judge, magistrate or public officer or to any corporation
or association public or private; and may also act as surety upon any
bond or undertaking to any person or corporation conditioned upon
the performance of any duty or trust or for the doing or not doing
of anything in such bond specified and upon bonds to indemnify
against loss any person who is responsible as surety upon a written
instrument, or otherwise for the performance by others of any office,
employment, contract or trust. When by law two or more sureties
are required upon any obligation such company is authorized to
insure, it may act as sole surety thereon and may be accepted as such
by the court, magistrate or other officer or person authorized to
approve the sufficiency of such bond or undertaking: and nothing
contained in these codes shall be construed to forbid the acceptance
of a qualified foreign corporation as joint or sole surety on any such
bond. No such company shall incur in behalf or on account of any
one person, partnership, association or corporation a liability for an
amount larger than one-tenth of its paid up capital, unless it shall be
secured from loss thereon beyond that amount by deposit with it in
pledge or conveyance to itin trust for its protection of property equal
in value to the excess of its liability over such limit.

ARTICLE 6. — ProVIsiIONS PECULIAR TO FOREIGN INSGRANCE
CoOMPANIES.

§ 3116. Conditions of admission. Articles and statement
flled. Must be legally organized. Appoint commissioner
its attorney for service. Resident agents. No foreign insurance
company shall directly or indirectly take any risk or transact the
business of insurance in this state until:

1. It shall deposit with the insurance commissioner a certified
copy of its articles of incorporation and a statement of its financial
condition and business in such form and detail as he may require,
signed and sworn to by its president and secretary or other proper
officers.

2. It shall satisfy the insurance commissioner that it is fully and
legally organized under the laws of its state or government to do
the business it proposes to transact; that it has a fully paid up and
unimpaired capital, exclusive of stockholders’ obligations of any
description, of an amount not less than is required by section 3097
and, if a mutual company, that its assets are not less than is required
by section 3104; that such capital or net assets are well invested and
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immediately available for the payment of losses in this state; and
that it insures on any single hazard a sum no larger than one-tenth of
its net assets.

3. It shall by a duly executed instrument, filed in his office, con-
stitute and appoint the commissioner of insurance and his successors
its true and lawful attorney upon whom all process in any action or
proceeding against it may be served and therein shall agree that any
process which may be served upon its said attorney shall be of the
same force and validity as if served on the company and that the
authority thereof shall continue in force irrevocable so long as any
liability of the company remains outstanding in this state. Service
upon such attorney shall be deemed sufficient service upon the com-
pany. Whenever process against any foreign insurance company,
doing business in this state, shall be served upon the commissioner of
insurance, he shall forthwith mail a copy of such process, postage
prepaid, and directed to'such company at its principal place of busi-
ness, or if it is a foreign company, to its resident manager in the
United States, or to such other person as may have been previously
designated by it by written notice filed in the office of the commis-
sioner of insurance. As a condition of valid and effectual service the
plaintiff shall pay to the commissioner of insurance at the time of
service the sum of two dollars, which the plaintiff shall recover as
taxable costs if he shall prevail in his action. The commissioner
shall keep a record of all such process which shall show the time and
hour of service.

4. It shall appoint as its agents in this state only residents thereof.

ARTICLE 7.— PRrovisioNs CoMMON TO ALL INSURANCE COMPANIES.

§ 38117. Limit of risk. No company organized under this
chapter, or transacting business in this state shall expose itself to loss §7. c. 69, 135
on any one risk or hazard to an amount exceeding ten per cent of its amd.
paid up capital, exclusive of any guarantee, surplus, or special reserve
fund, unless the excess shall be reinsured in some other good reliable
company.

§ 3118. Limit of risk in single city. No fire insurance com-
pany shall insure in any one town or city property, other than dwell-
ing houses, to an amount exceeding its net assets, and when from
any cause the company has at risk in any town or city an amount as
aforesaid in excess of its net assets it shall forthwith by reinsurance
or by cancellation of policies and return of unearned premiums there-
on to the insured reduce the amount, of the insurance to the author-
ized limit. But no policy shall be canceled under the provisions of
this section until after notice to the holder.

§ 8119. Annual statement. Publication thereof. Every
insurance company doing business in this state must transmit to the g 6. c. 69, 18.
commissioner of insurance a statement of its condition and business g 10. 0. 80, 18
for the year ending on the preceding thirty-first day of December, 51.¢ 0. 15%.
which shall be rendered not later than the first Monday of February '
in each year. Foreign insurance companies shall have until the fol-
lowing first day of December to transmit their statements of business,
other than that taken in the United States. Such statement must
be published at least three times in a newspaper of general circula-
tion printed and published in each judicial district of the state in
which such insurance company shall have an agency. Statements
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for publication shall be made out on blanks furnished by the commis-
sioner of insurance and the certificate of authority o{ the commis-
sioner of insurance for the company to do business in this state
shall be published in connection with such statement. Proof of pub-
lication shall be filed with the commissioner of insurance in all cases
within four months from the time of the filing of the annual state-
ment. Such publications shall be made at half of the authorized
rate for publishing legal notices. The commissioner of insurance
shall select three newspapers of general circulation, published in each
of the judicial districts, from which such company shall select one in
which such statements shall be published.

§ 3120. Contents of annual statement. The annual state-
ment required by the last section must be in form and state particu-
lars as follows:

1. The name of the company and where located.

2. The amount of capital stock actually paid in cash.

3. The property or assets of the company, specifying:

(a) The value, as nearly as may be, of the real estate owned by
the company.

(b) The amount of cash on hand in the office.

(¢) The amount of cash on deposit in banks.

(d) The amount of cash in the hands of agents and in course
of transmission.

(e) The amount of loans secured by bonds and mortgages,
being first lien on real estate worth double the amount of the sum
loaned thereon.

(f) The .amount of stocks and bonds owned by the company,
specifying the amount, number of shares, and the market value of
each kind of stock on the day of making the statement.

(g) The amount of stock held by it as collateral security for
loans with the amount loaned on each kind of stock, the par value
and market value thereof on the day the statement is made.

(h) The amount of all other sums due the company.

4. The liabilities of such company, specifying:

(a) The amount of losses unpaid.

(b) The amount of claims for losses resisted by the company.

. (c¢) The whole amount of unearned premiums on outstanding
risks.

(d) The amount of dividends declared and due and remaining

(e) The amount of dividends, if any, declared and not yet due.

(f) The amount of money borrowed and remaining unpaid, and
the security, if any, given for the payment thereof.

( 512 The amount of all other existing claims.

he income of the company during the preceding year,

speclfymg

(a) The whole amount of interest received, stating separately
the amount of interest received on loans in the state of North Dakota.

(b) The whole amount of cash premiums received, stating sepa-
rately the: amount of premiums received on policies written in the
state.

(¢) The whole amount of income received from all sources.

6. Ezxpenditures during the preceding year, specifying:

(a) The whole amount of losses paid during the preceding year

stating how much of the same accrued prior and how much subse-
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quent to the date of the preceding statement; also stating separately
the amount of losses paid upon risks taken in this state and how much
accrued prior and how much subsequent to the preceding statement.

(b) The amount of dividends paid during the preceding year.

(¢) The whole amount of fees and commissions paid to officers
and agents during the preceding year.

(d) The amount of taxes paid during the preceding year, stat-
ing separately the amount paid in this state.

(e) The amount of fees paid the commissioner of insurance of
this state.

(f) The whole amount paid for salaries for officers and agents
during the preceding year.

(g) The whole amount of all other expenditures.

7. Such statement shall further specify:

(a) The gross amount of risks taken during the preceding year,
stating the amount in this state separately.

(b) The whole amount of risks outstanding.

(¢) The whole amount of losses incurred during the year, in-
cluding those claims not yet due, stating separately those incurred in
this state.

(d) The number of agents in this state.

§ 3121. Statements verifled. Duty of commissioner. Such § 19.c. 6. 186
statements must be verified by the signature and oath of the pres- and.
ident or vice president and of the secretary of a domestic insurance
company, and by the manager or general agent of a foreign company
doing business in this state; and it shall be the duty of the commis-
sioner of insurance to cause the information contained in such
statements to be arranged in a tabular form and printed annually for
distribution to the companies doing business in this state and
for transmission to the legislative assembly with his biennial report.

§ 3122. Statements of receivers. It shall be the duty of all 8§3i. c. 69. 15%.
receivers of insurance companies on or before the thirtieth day anvd.
of June of each year and at any other time, when required by the
commissioner of insurance, to make and file annually statements of
their assets and liabilities and of their income and expenditures in the
same manner and form as the officers of such companies are required
by law to make and for refusal or neglect to make and file the same
they shall be subject to the same penalty.

§ 3123. Inquiry into condition of companies. The com- § 15, e. 73 1501
missioner of insurance is authorized and empowered to address any ™%
inquiries to any insurance company doing or applying for permission
to do business in this state in relation to its doings or condition or
any other matter connected with its transactions and it shall be
the duty of any such company so addressed to reply promptly in
writing to any such inquiries.

§ 3124. Agents mustnotact without certificate. No agent § 5. c. 9. 1%.
shall act for any insurance company directly or indirectly in taking
risks or transacting the business of insurance without procuring
from the commissioner of insurance a certificate of authority, stating
that such corporation or company has complied with all the requisites
of this chapter. The statements and evidences of investment required
by this chapter shall be renewed from year to year in such manner
and form as are required by this chapter and the commissioner
of insurance on being satisfied that the capital, securities and invest-
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ments remain secure as hereinbefore provided shall furnish a renewal
of the certificate as aforesaid.

§ 3126. Examination before granting certificates. When
domestic companies examined. Examination of foreign
companies. Expenses. Before granting certificates of authority
to an insurance company to issue policies or make contracts of
insurance the commissioner of insurance shall be satisfied by such
examination and evidence as he sees fit to make and require that such
company is duly qualified under the laws of the state to transact bus-
iness therein. As often as once in two years he shall personally, or
by his deputy or chief clerk, visit each domestic insurance company
and thoroughly inspect and examine its affairs, especially as to its
financial condition and ability to fulfill its obligations and whether it
has complied with the law. He shall also make an examination of
any such company whenever he deems it prudent to do so or upon
the request of five or more of the stockholders, creditors, policy
holders or persons pecuniarily interested therein who shall make affi-
davit of their belief, with specifications of their reasons therefor, that
such company is in an unsound condition. Whenever he deems it
prudent for the protection of policy holders in this state he shall in
like manner visit and examine, or cause to be visited or examined by
some competent person appointed by him for that purpose any for-
eign insurance company applying for admission, or already admitted,
to do business by agencies in this state and such company shall pay
the proper chargesincurred in such examination, including the expense
of the commissioner or hisdeputy. For the purposes aforesaid the com-
missioner or person making the examination shall have free access to
all books and papers of an insurance company that relate to its busi-
ness and to the books and papers kept by any of its agents and may
summon as witnesses and examine under oath the directors, officers,
agents and trustees of any such company and any other persons in
relation to its affairs, transactions and condition.

§ 3126. Authority revoked for false statement. When
revocation set aside. If the commissioner of insurance has, or
shall have at any time after examination reason to believe that any
annual statement or other report, required or authorized by this article
made or to be made out by an officer or agent of any insurance com-
pany is false, it shall be the duty of said commissioner of insurance
immediately to revoke the certificate of authority of such company
and mail a copy of such revocation to such company, and to the
agents thereof in this state and such company and its agents after
such notice shall discontinue the issuance of any new policies or the
renewal of any policy previously issued; and such revocation shall
not be set aside nor any new certificate of authority be given until
satisfactory evidence shall have been furnished to said commissioner
of insurance that such company is in substance and in fact in the
condition set forth in such statement or report and that all require-
ments of this article have been fully complied with.

3127. Commissioner must ascertain net cash value of

ife policies. The commissioner of insurance shall, at the expense
of the company, as soon as practicable after statements are fiied, pro-
ceed to ascertain the net cash value of all life insurance policies in
force. The commissioner of insurance, may however, accept such
valuation from the proper officer of the company or the insurance
officer of the state in which such company is located, should he deem
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it expedient so to do. When the actual funds of any life or accident
insurance company doing business in this state are not of a net value
equal to the net value of its policies according to the combined
experience or actuaries’ rate of mortality, with interest at four per
cent per annum, it shall be the duty of the commissioner of insurance
to give notice to such company and its agents to discontinue the
issuance of new policies in this state until its funds have become
equal to its liabilities, valuing its policies as aforesaid. Any officer
or agent, who after such notice has been given issues or delivers a
new policy from and in behalf of such company before its funds have
become equal to its liabilities as aforesaid shall forfeit for each offense
a sum not exceeding one thousand dollars.

§ 3128. When and how authority revoked. Foreign
company. Domestic company. Injunction. Power of
court. If the commissioner of insurance is of opinion upon exam-
ination or other evidence that a foreign insurance company is in an
unsound condition, or if it has failed to comply with the law, orif it,
its officers or agents, refuse to submit to examination, or to perform
any legal obligation in relation thereto or, if a life insurance com-
pany, that its actual funds, exclusive of its capital, are less than its
liabilities, he shall revoke or suspend all certificates of authority
granted to it or its agents, and shall cause notifications thereof to be
published three times, once in each week for three successive weeks,
in some newspaper publlshed at the seat of government and no new
business shall thereafter be done by it or its agents in thisstate while
such default or disability continues, nor until its authority to do busi-
ness is restored by the commissioner. If upon examination he is of
the opinion that any domestic insurance company is insolvent, or has
exceeded its powers or has failed to comply with any provisions of
law or that its condition is such as to render its further proceedings
hazardous to the public or its policy holders, he shall apply to the
district court of the county in which the principal office of the
company is located to issue an injunction restraining it in whole or
in part from further proceeding with its business. The court or
judge may, in discretion, issue an injunction forthwith or upon notice
and heanng thereon, and after a full hearing of the matter may dis-
solve or modify such injunction or make it perpetual, and may make
all orders and decrees needful in the premises and may appoint agents
or receivers to take possession of the property and effects of the com-
pany and to settle its affairs according to the course of proceedings in

equit

§ 3y 129. Insurance by resident agents only. No insurance g§1.2.c. 78,1890,
company shall do businessin this state, except through-its authorized am’d.
agents who must be residents of and have their office or place of busi-
ness in this state. All policies not written in accordance with the
foregoing provisions shall be deemed a violation of this article.

§ 3130. Penalty for not making statement. For false
statement. Any insurance company doing business in this state
that neglects to make the statements in the manner and within the
time in this article required shall forfeit one hundred dollars for each
day’s neglect, and upon notice by the insurance commissioner to that
effect, its authority to do new business shall cease while such default
continues and every such company that willfully makes false state-
ments shall be liable to a fine of not less than five hundred dollars nor
more than one thousand dollars. Any new business done by the

691



8§ 3131-3134

§ 39, c. 69, 1885,
am’d.

§ 20, c. 73, 1891.
am'd.

1. c. 67, 1887,
1, c. 77, 1890.
am’d.

CIVIL CODE. Insurance Corporations.

insurance company after neglect to make the required statements
shall be deemed to be done in violation of law.

§ 3131. Penalty when there is no specific provision. For
violation of any provision of this chapter when no penalty is
specifically provided for herein the offender shall be punished by a
ﬁnlei of not less than one hundred dollars nor more than five hundred
dollars.

§ 3132. Fees. There shall be paid by every company doing
business in this state, except county mutual insurance companies,
the following fees:

}Jpon filing articles of incorporation, or copies thereof, twenty-five
dollars.

Upon filing the annual statement, ten dollars.

For each certificate of authority and certified copy thereof two
dollars.

For every copy of any paper filed in the insurance department, the
sum of twenty cents per folio; and for affixing the official seal on
such colg and certifying the same, the sum of one dollar.

For official examination of companies under this article the actual
expense incurred, not to exceed ten dollars per day.

§ 3133. Same conditions imposed on companies of other
states as they impose on domestic companies. Whenever the
laws of any other state of the United States or foreign country shall
require of insurance companies incorporated under the laws of this
state, or of the agent thereof, any deposits of securities in such state
for the protection of policy holders or otherwise, or any payment for
taxes, fines, penalties, certificate of authority, license or fees greater
than the amount required for such purposes from similar companies
of other states by the then existing laws of this state, then and in
every such case, all insurance companies of such states establishing or
having heretofore established an agency in this state, shall be and are
hereby required to make the same deposit for a like purpose with the
state treasurer of this state, and to pay to the commissioner of insur-
ance an amount equal to the amount of such charges and payment
imposed by the laws of such other states upon the companies of this
state and the agents thereof.

ARTICLE 8. — CouNTY MUuTUAL COMPANIES,

§ 3134. Who may form company. Any number of persons,
not less than fifty, residing in any five adjoining counties in this
state, who collectively own property of not less t%an fifty thousand
dollars in value which they desire .to insure, or any number of per-
sons not less than twenty-five, residing in any one county, owning
property of not less than twenty-five thousand dollars in value which
they desire to insure, may form a corporation for mutual insurance
against loss or damage by fire, lightning, hail and cyclone, which
shall possess the powers and be subject to the duties and liabilities
of other insurance companies, except as herein otherwise provided.
The principal office of the company must be located within the
limits of the county or counties in which the incorporators reside.
The name of the county together with the word county shall be em-
braced in the corporate name of the company when organized by the
residents of a single county.
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§ 3136. General management in board of directors.
Term of office. The general management of the business of such
company shall be veste§ in a board of not less than five nor more
than thirteen directors, each of whom shall during his term of office
be a policy holder in the company. Such directors shall be elected
annually and shall hold their office for one year and until their suc-
cessors are elected and qualified.

§ 3136. Separate funds for hail and other insurance. In
all cases of insurance against loss or damage by hail, it shall be the
duty of such company to keep a separate and distinct record of all
interest, premiums and policies .of insurance relating to such hail
insurance and no note, premiuym, undertaking, or policy of insurance
which shall be received, issued or delivered for any insurance against
loss by hail shall be used in any connection with insurance against
loss or damage by reason of any other cause, and no moneys, pre-
miums or fungs arising out of or received for insurance against loss or
damage by hail shall be used in the payment of any loss or damage
by reason of fire, lightning, or cyclone, and no moneys, premiums or
funds arising out of or received for insurance against loss or damage
by fire, lightning and cyclone shall be used in the payment of any
loss or damage by hail.

§ 3137. Cash premium or note in hail insurance. Con-
ditions of policy. Every person insuring grain against loss or
damage by hail shall, except when a cash premium is paid, execute
and deliver to such company his promissory note, bearing even date
with the policy issued to him therefor, together with such security as
may be required by the board of directors or the by-laws of such
company. In case of insurance against loss or damage by hail the
directors of such company may issue policies signed by the president
and secretary, agreeing in the name of the company to pay all losses
or damages by hail, or such pro rata share of such loss or damage as
can be paid out of the highest limit of the liabilities of the members,
which liabilities shall be established by the by-laws of such company
before the issuing of any policy of insurance against loss or damage
by hail.

y§ 3138. Adjusters of hail losses. Notice of loss. Dis-
agreement of adjuster and insured. It shall be the duty of the
board of directors to appoint one or more adjusters, prescribe their
duties and fix their compensation, requiring them to report to the
president or secretary upon all losses or damage by hail adjusted by
them. Upon any loss or damage by hail, the party sustaining the
same shall immediately notify the secretary or a duly appointed
adjuster of such loss or damage. In case the adjuster and party
sustaining the loss cannot agree the claimant may then appeal as pro-
vided for in section 3141 and notice of loss or damage by hail shall
be the same as is prescribed in said section.

§ 3139. By-laws may provide sinking fund for different
departments. Any company organized under this article may pro-
vide in its by-laws for creating a fund of not to exceed fifteen thous-
and dollars in the hail department and of not to exceed three thous-
and dollars in the fire, lightning and cyclone department, the by-laws
to set forth the manner in which such funds shall be created and the
purpose to which they shall be applied.

3140. Undertaking given, if other than hail insurance.
Cash payment. Every person insured against loss or damage by
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fire, lightning and cyclene shall give his undertaking, bearing even
date with the policy so issued to him, binding himseff, his heirs and
assigns, to pay his pro rata share to the company of all losses or dam-
age by fire, lightning and cyclone, which may be sustained by any
member thereof and every such undertaking shall within five days
after the execution thereof be filed with the secretary in the office of
the company and shall remain on file in the office, except when
required to be produced in court as evidence. He shall also at the
time of receiving such insurance pay such percentage in cash, or such
reasonable sum named in the policy as may be required by the rules
and by-laws of the company.

§ 3141. Notice of loss. Contents. Committee to adjust.
Arbitration if disagreement. Every member of such compan
who may sustain loss or damage by fire, lightning or cyclone shall
immediately notify the secretary of such company, or in case of his
absence, the president thereof, specifying the property destroyed, the
damage and cause thereof, which officer shall forthwith ascertain and
adjust the amount of such loss or damage or forthwith convene the
directors of such company whose duty it shall be to appoint a com-
mittee of not more than three members of such company to ascertain
the amount of such loss and in case of the inability of the parties to
agree upon the amount of such damage the claimant shall choose a
disinterested party and the-company shall choose a disinterested
party who shall constitute a board of arbitration to settle such loss
and in case these parties cannot agree they shall choose a third party
to act with them and such board of arbitration shall have power to
examine witnesses and to determine all matters in dispute and the
decision of such board shall be final.

§ 3142. Property classified according to risk. Assess-
ments. Basis of. When made. Such company may classify
the property insured at the time of issuing the policy thereon under
different rates corresponding as nearly as may be to the nature of the
risk attaching to the kind of property insured. Whenever the amount
of any loss shall have been ascertained, if it exceeds the amount of
the cash funds of the company applicable to the payment of such
loss, the president shall convene the directors of the company who
shall make an assessment sufficient at least to pay such loss upon all
members of the company having property insured belonging to the
same department as that on which the loss occurred. Such assess-
ment shall be in proportion to the sums obtained by multiplying the
amount of insurance granted by the several policies by the rate of
premium applicable to the property covered by the policies respect-
ively. No assessment for loss or damage by hail shall be made prior
to the first day of September of the year in which the loss occurred.

§ 3143. Secretary to give notice of and collect assess-
ments. It shall be the duty of the secretary, whenever such assess-
ments shall have been completed, to notify every person composing
such company by letter sent to his post office address of the amount
of such loss and the sum due from him as his share thereof and the
time when and to whom such payment is to be made and such time
shall not be less than thirty days nor more than sixty days from the
time of such notice. And no company organized under the provis-
ions of this article shall be liable in any action at law or otherwise
for the recovery of any loss or damage by hail before the fifteenth
day of November of the year in which such loss occurred.
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§§ 31443152

§ 3144. Suits for assessments. Individual liability of s, <. 81, 181,

directors. Suits ut law may be brought against any member of such
company who shall refuse or neglect to pay any assessment made
upon him under the provisions o? this article, and the directors of
such company who shall willfully neglect to perform the duties im-
posed upon them under the provisions of this article shall be liable
in their individual capacity to the person sustaining such loss.

§ 3146. What may be insured. No company formed under
the provisions of this article shall insure any property beyond the
limits of the district comprised in the formation of the company, nor
shall it insure any property other than detached dwellings and
their contents, farm buildings and their contents, school houses and
school furniture therein, church buildings and furniture therein, live
stock only on the premises or running at large and hay or grain in
bin or stack, or growing grain against damage %y hail, nor shall they
insure any property w1t%§n the limits of any 1n('orporated city or
village in this state.

§ 3146. Election of directors. Proxy. Who members.
The directors of each company so formed, shall be chosen by a vote
at the annual election thereof which shall be held on the first Tues-
day in June of each year and every member shall have one vote; but
no person shall vote by proxy at such election; provided, that in any
company organized under the provisions of this article whose policies
of insurance shall not run for a longer period than one year, all per-
sons holding policies of insurance therein during the year immedi-
ately preceding the annual election shall be considered as members of
said company and shall be entitled to vote at such election.

§ 3147. How member may withdraw. Any member of the
company may withdraw therefrom at any time by giving ten days’
notice in writing to the president or secretary thereof an(% by paying
his share of all claims existing against the company at the expiration
of the ten days.

§ 3148. When nonresidents may become members. Can-
not be directors. Nonresidents of any county in this state, own-
ing property therein, may become members of any company incor-
porated under this article and shall be entitled to all rights and
privileges pertaining thereto, except that they cannot become directors
in such company.

§ 3148. Term of existence. No company formed under this
article shall continue for a longer term than thirty years.

§ 31560. Annual statement submitted to members. The
secretary of the company shall prepare and submit to the members
thereof at each annual meeting a copy of the annual statement re-
quired to be filed with the commissioner of insurance as provided in
section 3119.°

§ 3161. Subject to preceding articles. In all other respects
companies organized under this article shall be subject to the pro-
visions of the preceding articles of this chapter.

ARTICLE 9.— CHATTEL MORTGAGES IN APPLICATIONS.,

§ 3162. Chattel mortgage void unless on separate paper.
It shall be unlawful for any insurance company, or-any agent or
solicitor therefor within this state, to take or procure to be taken
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upon the property to be insured, or any other property, a chattel
mortgage, securing the payment of the premium due or to become
due, including policy fees, or any part thereof, unless such chattel
mortgage shaﬁ be printed or written upon a separate and distinct
paper from the application, and no mortgage given in violation of
the provisions of this section shall be valid or binding upon the party
executing the same, but shall in all things be null an % void.

§ 3163. Penalty for violating last section. Any insurance
company, or any agent or solicitor thereof, violating the provisions of
the last section shall be deemed guilty of a misdemeanor. And such
company shall forfeit all its rights and privileges under its articles of
incorporation.

CHAPTER 15.
MINING AND MANUFACTURING CORPORATIONS, ETC.

§ 3164. How formed. Term of existence. Corporations
for mining, manufacturing and other industrial pursuits may be
formed as provided in chapter eleven; and such corporations have all
the rights and are subject to all the duties, restrictions and liabilities
therein mentioned, so far as the same apply or relate to such corpora-
tions, but the term of existence of any such corporation shall not
exceed twenty years.

3166. Purpose must be stated. Cannot loan to stock-
holder. Penalty. The purposes for which any such corporation
shall be formed must be distinctly and definitely specified in the
articles of incorporation, and it must not appropriate its funds to any
other purpose nor must it loan any of its money to any stockholder
therein; and if any such loan or misappropriation is made, the officers
who shall make it, or who shall assent thereto, shall be jointly and
severally liable to the extent of such loan or misappropriation and
interest and for all the debts of the corporation contracted before the
repayment of the sum so loaned or misappropriated.

§ 3166. Accounts. Publicity. Statement. Regular books
of accounts of all the business of such corporation must be kept,
which with the vouchers shall be at all reasonable_times open for the
inspection of any of the stockholders; and as often as once in each
year a statement of such accounts shall be made by order of the
directors and laid before the stockholders.

§ 3167. Stockholders liable for labor. The stockholders of
any corporation formed for the purposes mentioned in this chapter
shall be jointly and severally liable in their individual capacities for
all debts due to mechanics, workmen and laborers employed by such
corporation, which said liability may be enforced against any stock-
holders by an action at any time after an execution against such cor-
poration shall be returned not satisfied; provided, such action is com-
menced within four months; and provided always, that if any stock-
holder shall be compelled by any such action to pay the debts of any
creditor, or any part thereof, he shall have the right to call upon all
the stockholders to contribute their part of the sum so paid by him
as aforesaid, and may sue them jointly or severally or any number of
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them and recover in such action the ratable amount due from the
person or persons so sued.

§ 3168. Annual report. Contents. How verifled. Every
such corporation shall annually within twenty days from the first day
of January make a report which must be published in some news-
paper published at or nearest to the place where the business of said
corporation is carried on, which report must state the capital stock
and the amount thereof actually paid in, the amount and nature of its
indebtedness and the amounts due the corporation, the number and
amount of dividends and when paid and the net amount of profits.
The said report must be signed by the president and a majority of
the dircctors and be verified by the oath of the president or secretary
of the corporation and filed in the office of the register of deeds of
the county where the business of the corporation is carried on; any
person who willfully neglects, fails or refuses to make, sign or pub-
lish the report as provided in this section shall be guilty of a misde-
meanor.

§ 3169. Demand for statement. Penalty for refusal.
Whenever any person or persons owning twenty per cent of the capi-
tal stock of any corporation formed for the purposes mentioned in
this chapter shall present a written request to the treasurer thereof
that they desire a written statement of the affairs of the corporation,
he must make such statement under oath, embracing a particular
account of all its assets and liabilities in detail and deliver the same
to the persons presenting the written request within twenty days after
such presentation; and such treasurer shall also at the same time place
and keep on file in his office for six months thereafter a copy of such
statement, which shall at all times during business hours be exhibited
to any stockholder of such corporation demanding an examination
thereof; the treasurer, however, shall not be required to make or deliver
such statement in the manner aforesaid oftener than once in every
six months. If such treasurer neglects or refuses to comply with the
provisions of this section he shall forfeit and pay to the person pre-
sentin? such written request the sum of fifty dollars and the further
sum of ten dollars for every twenty-four hours thereafter until such
statement shall be furnished, to be sued for and recovered in an
action.

§ 3160. Office out of state. Main office in state. Any
corporation formed for the purposes mentioned in this chapter may
provide in the articles of incorporation for having a business office
without this state at any place within the United States and to hold
any meeting of the stockholders or directors of the corporation at
such office so provided for; but every such corporation having a bus-
iness office out of this state must have its main office for the trans-
actioil of business within this state to be also designated in such
articles.

§ 3161. Directors liable for violating law resulting in
insolvency. If any such corporation shall willfully violate any of
the provisions of this chapter relating or applying to such corpora-
tion and shall thereby become insolvent, the directors ordering or
assenting to such violation shall jointly and severally be liable in an
action founded upon this statute for all debts contracted after such
violation.
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CHAPTER 16.
BRIDGE CORPORATIONS.

§ 3162. Articles. Contents. Filing. The term of exist-
ence of a bridge corporation shall not exceed twenty years; and in
addition to the matters required in section 2861 every corporation
formed for the purpose of constructing a bridge over any stream of
water must in the articles of incorporation specify as foﬁows: The
place where such bridge is to be built and over what stream; that the
banks on both sides of the stream where such bridge is to be built
are owned by such corporation, or that it has obtained in writing the
consent of the owners of the banks, where the bridge is to be built, to
build the bridge or that the banks at such place are included within
and part of a public highway, and in such case that the consent in
writing of the board of county commissioners of the county or counties
for the erection of such bridge by such corporation has been obtained,
and it must file a certified copy of its articles of incorporation in the
office of the register of deeds of the county or counties in which its
bridge or any part thereof is situated or to be located.

§ 3163. No tolls without authority from county commis-
sioners. No such corporation shall construct, or take tolls on, a
bridge until authority is granted therefor by the board of count
commissioners of the county or counties in which it is to be locate({

§ 3164. When franchise forfeited. Every such corporation
also ceases to be a body corporate:

1. If within six months from the issue of its certificate by the
secretary of state it has not obtained such authority from the board
or boards of county commissioners as mentioned in the last section;
and if within one year thereafter it has not commenced the construc-
tion of its bridge and actually expended thereon at least ten per cent
of its capital stock.

2. If within three years from the issuing of its certificate of incor-
poration the bridge is not completed.

§ 3166. Bridge must be in good condition. Every bridge
corporation must at all times keep the bridge in good and safe condi-
tion for travel both night and day, unless it is rendered impassable by
reason of floods or high water; and if it is destroyed by fire or other
causes the corporation must rebuild within a period of one year from
such destruction, or its corporate rights shall be forfeited and cease
to exist.

§ 3166. Toll rates posted. Penalty for excessive toll
Such corporation previous to receiving and as a condition precedent
to the right to receive any toll upon the use of its bridge must set up
and keep in a conspicuous place on the bridge a board on which must
be written, painted or printed in a plain and legible manner the rates of
toll which shall have been prescribed by the board of county com-
missioners; and if such corporation si'xall demand or receive any
greater rate of toll than the rates so prescribed it shall be subject to
a fine of ten dollars for each offense, to be recovered in an action by
the party aggrieved or by any public officer making the complaint.

§ 3167. No tolls when bridge in bad condition. Penalty.
No such corporation shall demand or receive toll whenever said
bridge is not in good and safe condition for use and any person hav-
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ing paid toll on such bridge and finding the same in a bad or unsafe
condition for loaded wagons or teams shall have the right to make
complaint before any justice of the peace in the county or counties
in which the bridge is located, who shall thereupon summon the said
" corporation through its toll gatherer, officers or directors to appear
before him to answer the complaint within not over five days from
the date thereof, and if upon the hearing it is found that the bridge
is not in a good and safe condition for use, or is in a bad condition
and unsafe for loaded wagons or teams, the justice of the peace must
impose a fine not less than ten dollars nor more than fifty dollars upon
such corporation and he must théreupon enter judgment and issue
his order that no toll be collected upon said bridge until it is put in
good repair and safe condition.

§ 3168. Passage prevented until toll paid. Unlawful
interference. Each toll gatherer may prevent from passing through
his gate all persons, animals or vehicles subject to toll until he shall
have received, respectively, the tolls authorized to be collected, and if
he willfully or unreasonably hinders or delays any such persons, ani-
mals or veﬂicles from passing, when the lawful toll has been paid or
tendered, he shall forfeit and pay for each offense a sum not less than
tive dollars nor more than twenty-five dollars, to be recovered in an
action by the party aggrieved.

§ 3169. Penalty for unlawful passing. Every person who
fnrmbly, willfully or fraudulently passes over such bridge without hav-
ing paid or tendered the legal toll for himself and the property in his
charge shall for each offense forfeit and pay to the corporation injured
a sum not exceeding twenty-five dollars, to be recovered in an action
in the name of such corporation.

§ 3170. Annual report to county board. The president and
secretary of every bridge corporation must annually within twenty
days from the first day of January report under oath to the board of
county commissioners of the county in which the articles of incor-
poration are filed, specifying as follows: The costs of constructing
and providing all necessary appendages and appurtenances of their
bridge; the amount of all moneys expended thereon since its construc-
tion for repairs and incidental expenses; the capital stock, how much
paid in and how much actually expended thereof; the amount received
during the year for tolls and from all other sources, stating each
separately; the amount of dividends made; the indebtedness of
the corporation, specifying for what it was incurred; the net amount
of profits; and such other ?acts and particulars respecting the business
of the corporation as the board of county commissioners may require.

§ 3171. Publication of report. Penalty for failure. Such
corporation must cause the report required in the preceding section
to be published for four weeks in a newspaper published in the town
or city nearest such bridge. A failure to make such report and to
publish it as aforesaid subjects the corporation to a penalty of two
hundred dollars; and for every week permitted to elapse after such
failure an additional penalty of fifty dollars, payable in each case to
the county or counties from which the authority to construct and take
tolls is derived at the suit of such county or counties. All such cascs
must be reported by the boards of county commissioners to the state’s
attorney, who must commence an action therefor.
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CHAPTER 17.

RELIGIOUS, EDUCATIONAL AND BENEVOLENT COR-
PORATIONS.

ARTICLE 1.— GENERAL PROVISIONS.

§ 3172. How formed. A corporation forreligious, educational.
benevolent, charitable or scientific purposes may be formed in the
manner provided in chapter eleven.

§ 3173. Annual report. The trustees or directors of all such
corporations must annually make a full report of all their property,
real and personal, including property held in trust by them, and of
the condition thereof and of all their affairs to the members of the
corporation for which they are acting.

§ 3174. May acquire and sell property. All such corpora-
tions shall have power to acquire property, both real and personal, by
purchase, devise or bequest and to hold the same and may sel{_.
exchange or mortgage any or all property held or owned by them in
the manner determined by their by-laws or by a majority vote of their
members at a meeting called for that purpose.

(§1 3176. By-laws. Such corporations may in their by-laws in
addition to the provisions of section 2884 provide for:

1. The qualification of members, mode of election and terms of
admission to membership.

2. The fees of admission and dues to be paid to their treasury by
members.

3. The expulsion and suspension of members for misconduct or
nonpayment of dues; also for restoration to membership.

4. Contracting, securing, paying and limiting the amount of their
indebtedness.

5. Other regulations not repugnant to the law of the state and
consonant with the objects of the corporation.

§ 3176. Subsequent members have equal rights. Mem-
bers admitted after incorporation have all the rights and privileges
and are subject to the same responsibilities as members of the asso-
ciation prior thereto.

§ 3177. Membership rights personal. No member, or his
legal representative, must dispose of or transfer any right or privilege
conferred on him by reason of his membership of such corporation,
or be deprived thereof, except as herein provided.

§ 3178. Title vests in successors in trust. All grants or
deeds from private individuals, or acts of legislative bodies, trans-
ferring, conveying or granting real estate in this state to any bishop,
dean, rector, vestryman, deacon, director, minister or any other officer
or officers of any church or organized religious society in trust for the
use and benefit of such society of which they are such officer or
officers, which have been or may be made, done or executed shall vest
in their successor or successors in office, or other officer which such
society may at any time designate, all the legal or other title, to the
same extent and in all respects the same, as trustee of such trust for
the use and benefit of such society, which such bishop, dean, rector,
vestryman, deacon, director, minister or other officer or officers had
under such grant, deed or act; and all transfers or sales made by such
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officer or officers so acquiring title by virtue of thissection by succes-
sion in office shall have all the validity, force and effect that it would
have had, had it been made by such bishop, dean, rector, vestryman,
deacon, director, minister or other officer or officers, while holding

under and by virtue of such grant, deed or act of such legislative
body.

ARTICLE 2. — PRrovisIONS RELATING To EDUCATIONAL CORPORATIONS.

§ 3179. Donations for particular purposes. All donations,
devises or bequests made to an educational corporation for particular
purposes, when accepted, shall be applied in conformity with the
express condition of the donor or devisor.

§ 3180. Powers of corporation. Educational corporations
have power to appoint a president or principal for the institution and
such professors, tutors and other agents and officers as may be neces-
sary and to displace any of them as the interests of the institutions
may require; to fill vacancies, to prescribe and direct the course of
studies and the discipline to be pursued and observed in the institu-
tion and the rates of tuition in the same; and the president and pro-
fessors shall constitute the faculty of such institution; and they have
power to enforce the rules and regulations enacted for the government
and discipline of the students an§ to suspend and expel offenders as
may be deemed expedient.

§ 3181. Degrees conferred. Every such corporation having
the rank of a college or university has power to confer, on the recom-
mendation of the faculty, all such degrees or honors as are usuall
conferred by colleges and universities in the United States and sucﬂ
others, having reference to the course of studies and the worth and
accomplishment of the student, as may be decmed proper.

§ 3182. Mechanics and agriculture. Such corporation may
connect with its institution, to be used as a part of its course of edu-
cation, any mechanical shops or machinery or lands for agricultural
purposes, not exceeding three hundred and twenty acres, to which
may be attached all necessary buildings for carrying on the mechani-
cal and agricultural purposes of such institution.

ARTICLE 3.— FRATERNAL CORPORATIONS.

§ 3183. Who may form. Lodges, chapters, posts, encamp-
ments, councils, commanderies and other similar organizations, grand
or subordinate, of the fraternities or assoeiations commonly known as
the Free and Accepted Masons, Independent Order of Odd Fellows,
Grand Army of the Republic, Knights of Pythias, Ancient Order of
United Workmen and other similar benevolent or charitable frater-
nities or associations may become corporations upon compliance with
the provisions of this article.

§ 3184. Contents of articles. Any such lodge, chapter, post,
encampment, council, commandery or other similar organization, desir-
ing to avail itself of the provisions of this article, shall cause to be
prepared articles of incorporation, which must set forth:

1. Thecorporate name by whichsaid corporation shall be known.

2. The place where it shall be located.

3. The time during which it shall exist.
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4. The number of its directors or trustees and the names and res-
idences of the members who shall serve as directors or trustees until
the election and qualification of their successors in office.

5. Whether it shall be subject to any grand, supreme or sovereign
lodge or other superior body or bodies.

6. The amount of property, not exceeding fifty thousand dollars,
which it may hold and the disposition to be made of the same in case
of its dissolution.

7. Whether the private property of its members shall be liable
for its corporate debts,

§ 3186. Articles to be acknowledged. The articles of incor-
poration must be subscribed and acknowledged by the trustees or
directors therein named, who shall append thereto an affidavit duly
subscribed and sworn to by each of them, setting forth that at a reg-
ularly called meeting of the lodge or body which it is proposed to
incorporate, the date of which meeting shall be stated in such affi-
davit, it was voted by a majority of the members present at such meet-
ing to incorporate such lodge or other body and that the affiants are
the duly elected directors or trustees of such lodge or other body.

§ 3186. Member’s liability. The private property of the
members of corporations formed under this article shall not be liable
for its corporate debts, unless it is so provided in the articles of incor-
poration.

§ 3187. Term of existence. The duration of corporations
organized under this article may be perpetual if it is so stated in the
articles of incorporation.

§ 3188. By-laws. All corporations formed under this article
shall have the power to enact by-laws not inconsistent with the laws
of the United States or of the state of North Dakota and to amend
and repeal the same in such manner as the members thereof shall
determine. Every corporation formed under this article shall within
three months after the filing of its articles of incorporation in the
office of the secretary of state adopt by-laws and file a copy thereof
within one month after the adoption thereof in the office of the sec-

- rétary of state. The copy so filed shall be certified to by the directors

or trustees of the corporation as being a true copy of the by-laws of
such corporation. A copy of any by-law thereafter adopted, similarly
certified to, shall be filed in the office of the secretary of state within
one month after its adoption and in case of the repeal or amendment
of any by-law the directors or trustees shall within one month after
such amendment or repeal file with the secretary of state a certificate
setting forth the fact of such amendment or repeal.

§ 3189. Corporations governed by by-laws. All corpora-
tions formed under this article shall elect their directors or trustees
and their officers and call and hold their meetings at the time and in
the manner prescribed by their by-laws. The officers, other than
directors or trustees, shall be such as the by-laws shall prescribe and
shall perform such duties as may be designated by the by-laws.

§ 3190. Articles, what may contain. Dissolution. It may
be provided in the articles of incorporation of any corporation formed
under this article that such corporation and the members thereof
shall be subject to the jurisdiction of some grand, supreme or sover-
eign lodge or other body or bodies of the association or fraternity to
which the lodge or other organization forming such corporation may
belong and that in case such supreme, grand or sovereign lodge, or
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other superior body or bodies shall at any time revoke or suspend the
charter granted by it to such subordinate lodge or other organization,
or whenever by the laws and usages of the organization of which such
subordinate body forms a part, the said subordinate body shall become
defunct, then the corporate powers of such lodge or other subordi-
nate organization shall cease and determine, except that such corpo-
ration as such shall have power to sell, convey and dispose of its
property and collect debts due it;.and all such property and debts
shall be delivered up to the grand, supreme or sovereign lodge or other
body or bodies of the association or fraternity to which such subor-
dinate body forming such corporation may belong, or owe allegiance
in accordance with the law and usages of said fraternity or association.

ARTICLE 4.— CEMETERY CORPORATIONS.

§ 3191. Real property limited. Uses. Every cemetery cor-
poration has power to purchase or take by gift, grant, or devise, and
to hold real property, not exceeding eighty acres for the sole use and
purpose of a burial ground, and to lay out the same into blocks and
lots with convenient avenues and walks and to sell the lots for the sole
use and purpose of burying the dead; and it may hold all such per-
sonal property as the legitimate and necessary purposes of the cor-
poration may require.

§ 3192. Survey and plat. Record. Such corporation shall
cause its land, or such portion thereof as may from time to time
become necessary for that purpose to be surveyed into lots, avenues
and walks and platted and the plat of ground as surveyed shall be
acknowledged and recorded in the office of the register of deeds of
the county. Each lot shall be redularly numbered by the surveyor
and such number shall be marked on the plat and recorded.

§ 3183. Powers. Such corporation has power to inclose, im-
prove and embellish its grounds, avenues and walks and to erect
buildings or vaults for its use, and to prescribe in its by-laws rules
for the sale, inclosure and ornamentation of lots and for erecting
monuments or gravestones thereon; and to prohibit any use, division,
improvement or ornamentation of any lot which the corporation may
deem improper; and to make other by-laws and acts to the end that
all the appliances, conveniences and benefits of a public and private
cemetery may be obtained and secured.

§ 3194. How proceeds from sale applied. The proceeds
arising from the sale of lots, after deducting all expenses of purchas-
ing, inclosing, laying out and improving the ground and of erecting
buildings shall be exclusively applied, appropriated and used in pro-
tecting, preservinﬁ, improving and embellishing the cemetery and its
appurtenances and to paying the necessary expenses of the corpora-
tion and must not be appropriated to any purposes of profit to the
corporation or its members.

§ 3186. Debts paid from proceeds. At least fifty per cent of
the gross proceeds of sales of blocks, lots or graves must be applied
as often as every six months to the payment o? the debts and obliga-
tions of the corporation.

§ 3196. Previous lot owners members. When grounds
purchased or otherwise acquired for cemetery purposes have been
previously used as a burial ground, those who are lot owners at the
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time of the purchase, continue to own the same and are members of
the corporation, as hereinafter provided, with all the privileges the
purchase of a corporation lot confers.

§ 3197. Only lot owners entitled to vote. At each sub-
sequent election of officers of any such corporation held after the first
annual election the owner or owners of a lot in the cemetery, and
none other, shall be entitled to one vote at such election or for any
other purpose and no more than one vote; and shall by virtue of such
proprietorship be a member of the corporation and eligible to any of
its offices; but if there is more than one proprietor of any such lot
then such one of the proprietors as the majority of them shall
designate may cast the one vote as aforesaid; and each trustee or
director shall be the sole proprietor of a lot in such cemetery.

§ 3198. Interment makes lot inalienable. Whenever an
interment is made in any lot transferred to individual owners by the
corporation the same thereby, while any person is buried therein,
becomes forever inalienable and descends in regular line of succession
to the heirs at law of the owner; but any one or more of such heirs
may release to any other of said heirs his or their interest in the same
and any other joint owners may release tq each other in like manner.

§ 3199. Wholly exempt. All the property of every such
benevolent corporation and the lots sold by it to individual proprietors
shall be exempt from taxation, assessment, lien, attachment and from
levy and sale upon execution; and all such real property shall be
exempt from appropriation for streets, roads or any other public uses
or purposes.

CHAPTER 18.
AGRICULTURAL FAIR CORPORATIONS.

§ 3200. May hold real property. Limitation. Agricul-
tural fair corporations may purchase, hold or lease any quantity of
land, not exceeding in the aggregate one hundred and sixty acres,
with such buildings and improvements as may be erected thereon and
may sell, lease or otherwise dispose of the same at pleasure. This
real estate must be held for the purpose of erecting buildings and
making other improvements thereon, to promote and encourage agri-
culture, horticulture, mechanics, manufactures, stock raising and
general domestic industry.

§ 3201. Debts 11m¥ted. Such corporation must not contract
any debts or liabilities in excess of the amount of money in the treas-
ury at the time of contract except for the purchase of real property,
for which it may create a debt not exceeding three thousand dollars,
secured by mortgage on the property of the corporation. Thedirect-
ors who vote therefor are personally liable for any debt contracted
or incurred in violation of this section.

§ 3202. Income and expenses. Agricultural fair corporations
are not conducted for profit and have no capital stock or income other
than that derived from charges to exhibitors and fees for membership
and admissions, which charges, together with the term of member-
ship and the mode of acquiring the same must be provided for in their
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by-laws. Such charges and fees must never be greater than to raise
sufficient money to discharge the debt for the real estate and the im-
provements thereon and to defray the current expenses of fairs; pro-
vided, that agricultural fair corporations may also be organized b
three or more persons as in the case of other corporations, with aH
the rights, privileges and liabilities appertaining to such corporations
under the corporation laws of this state, including such rights and
privileges as are specified in this and the two precegmg sections.

CHAPTER 19.
BUILDING AND LOAN ASSOCIATIONS.

§ 3203. How formed. Any ten or more persons may form a
corporation for the purpose of doing business as a building and loan
association in the manncr provided in this chapter and, except as
otherwise provided, the provisions of articles one to eleven inclusive
of chapté 11 shall be applicable to such corporation. Such cor-
poration may do business outside of this state if it shall have ex-
pressed its intention so to do in its articles of incorporation.

§ 3204. When capital stock paid in. Lien on shares.
Series. Withdrawals. The capital stock of any corporation formed
pursuant to this chapter shall be paid in at such times, in such amounts
and at such places as the by-laws shall appoint; every share of stock
shall be subject to a lien for the payment of unpald installments and
other charges incurred thereon under the provisions of the by-laws
and the by-laws may prescribe the form and manner of enforcing such
lien; new shares of stock may be issued in lieu of the shares with-
drawn or forfeited. The stock may be issued in one or more successive
series in such amounts as the board of directors or stockholders may
determine and any stockholder wishing to withdraw from the cor-
poration shall have power to do so by giving thirty days’ notice of
his intention to withdraw, when he shall be entitled to receive the
amount paid in by him and such proportion of the profit as the by-
laws may determine, less all fines and other charges; provided, that
at no time shall more than one-half of the funds in the treasury *of
the corporation be applicable to the demands of withdrawing stock-
holders without the consent of the board of directors; and that no
stockholder shall be entitled to withdraw whose stock is held in pledge
for security. Upon the death of the stockholder his legal represen-
tatives shall be entitled to receive the full amount paid in by him and
legal interest thereon after deducting all charges that may be due on
stock. No fine shall be charged to a deceased member'saccount after
his decease, unless the legal representatives of such decedent assume
the future payments on the stock.

§ 3206. Loaning funds. The officers shall hold stated meet-
ings at which the money in the treasury if equal to the amount of one
share in stock in such corporation shall be offered for loan, in open
meeting and the stockholder who shall bid the highest premium for
the preference or priority of loan shall be entitled to receive a loan of
the amount of the par value of one share of stock for each share of
stock held by him.
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§ 3208. Loans evidenced by note, secured by mortgage
and pledge of shares. Conditions of mortgage. For every
loan made a note secured by first mortgage of real estate shall be
given, accompanied by a transfer and pledge of the shares of the
borrower. The shares so pledged shall be heglgd by the corporation as
collateral security for the performance of the conditions of such note
and mortgage. The note and mortgage shall recite the number of
shares pledged and the amount of money advanced thereon and shall
be conditioned for the payment of the dues on such shares and the
interest and premium upon the loan, together with all finesand pay-
ments in arrears, until such shares reach the ultimate par value of the
shares of stock of the corporation, or the loan is otherwise canceled
and discharged; provided, that the shares without other security may
in the discretion of the directors be pledged as security for loans to
an amount not exceeding their value as adjusted at the last adjust-
ment and valuation of shares before the time of the loan. If the
borrower neglects to offer security satisfactory to the directors within
the time prescribed by the by-laws his right to the loan shall be for-
feited and he shall be charged with one month’s, interest and one
month’s premium at the rate bid by him, together with all expenses,
if any, incurred; and the money appropriated for such losn may be
reloaned at the next or any subsequent meeting.

§ 3207. Loan may be repaid at any time. Option of bor-

* rower. A borrower may repay a loan at any time upon application

to the corporation, whereupon, on settlement of his account, he shall
be charged with the full amount of the original loan together with all
installments of interest, premiums and fines in arrears, and shall be
given credit for the withdrawing value of his shares pledged and
transferred as security; and the balance shall be received by the cor-
poration in full satisfaction and discharge of such loan; provided,
that a borrower desiring to retain his shares and membership may, at
his option, repay his loan without claiming credit for such shares,
whereupon the shares shall be retransferred to him, and shall be free
from any claim by reason of such canceled loan. If, however, the by-
laws of the corporation prescribe a different manner and different
terms upon which a loan may be repaid the repayment can only be
made in accordance with such by-laws.

§ 3208. No premium deemed usurious. No premiums, fines
or'interest on premiums that may accrue to the corporation according
to the provisions of this chapter shall be deemed usurious.

§ 3209. May purchase real estate, when. Every corpora-
tion may purchase at any sale, public or private, any real estate upon
which it may have a mortgage, judgment lien, or other incumbrance
or ground rent or in which it may have any interest and may sell,
convey, lease or mortgage at pleasure real estate so purchased.

§ 3210. Minimum premium. Such corporation may in its
by-laws fix a per cent premium at less than which it will not be
obliged to accept loans.

§ 3211. Loan fund. Uses prohibited. Not less than eighty-
three per cent of all monthly dues collected from the share holders of
such corporation shall be put into a fund to be known as the loan
fund, no part of which shall be used by the corporation for the pur-
pose of paying its expenses, or the expense of carrying on its busi-
ness, excepting interest, taxes and insurance.
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§ 3%12. Investment of unloaned funds. funds of such
corporation, which shall remain unloaned for a perlo of more than
thirty daysand for which there is no sufficient demand, may be loaned
or invested by the corporation under the provisions of its by-laws at
any rate of interest allowed by law upon any security approved and
accepted by the board of directors.

3213. Power to borrow. Such corporation shall have power
to borrow money under such restrictions and regulations as its by-laws
may provide.

§ 3214. Retirement of unpledged shares. The board of
directors of such corporation shall have power in its discretion to
retire the unpledged shares of stock of such corporation at any time
after the third year from the date of the issue of such stock and to
enforce the withdrawal of the same in such manner and under such
regulations as it may deem best for the interest of the corporation.
It shall determine by lot or in any other impartial manner which
shares shall be thus retired, but no unmatured stock shall be retired
while any matured stock remains in force.

§ 3216. Voluntary withdrawals. The by-laws of such cor-
poration may provide for the voluntary withdrawal and cancellation
at or before maturity of shares of stock not borrowed on; provided,
that such withdrawal and cancellation shall be pro rata among the
shares of the same series of stock.

§ 3%216. Annual report. Contents. All building and loan
associations doing business in this state shall annually make a true
and correct statement, verified by the oath of its president or secre-
tary, setting forth its actual financial condition on the thirtieth day
of June of the current year, which shall be forwarded to the state
examiner not later than the first day of August of the same year and
shall contain the following information:

1. The amount of aut Filorized capital and the par value of each
share of stock.

2. The number of shares sold during the year.

3. The number of shares canceled and withdrawn during the
year.

4. The number of shares in force at the end of the year.

5. A detailed statement of the receipts and disbursements during
the year.

6. A detailed statement of the assets and liabilities at the end of
the year.

Such report shall also show the total amount received as dues on
stock under each separate class or kind of stock and all deductions
therefrom for expenses, withdrawals, cancellations, forfeitures, re-
funded or otherwise, and the amounts, if any, of profits credited to
stock or subject to such credit, the number of shares in force of each
issue or series and the amount expended during the year in payment
of salaries of officers, clerks, agents and all other employees, the
amount expended for traveling expenses, rent, postage, including tele-
graph and express charges, printing, books and stationery, office
supplies, office furniture, advertising, commissions paid agents or
other persons and all other items of expense.

In addition such annual report shall contain a statement of the
business of the corporation for the preceding year, showing the
amount of resources included in mortgage loans, the amount of loans
on stock of the association, the amount of loans on other securities
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specifying the kind of such securities, the amount of unpaid dues,
fines, premiums and interest, the amount due from agents, the amount
due from banks, the amount invested in real estate and obtained on
foreclosure, the amount invested in furniture and fixtures, the amount
of cash on hand and the amount of all other resources of the associa-
tion not enumerated heretofore; and shall state as its liabilities the
amount received from stock subscriptions, the amount due from stock
delinquent in each class or kind of stock and the unpaid fines on such
stock, the amount set aside as an expense fund from each kind or class
of stock, the amount of undivided profits at the beginning of the year,
the amount received as interest, premiums, fees, fines or other sources
as profits during the year, the amount of such interest and interest
delinquent at the end of the year, the amount of all bills payable and
the amount of all other liabilities at the close of the year. Within
thirty days from the filing of the report a statement of the assets and
liabilities shall be published at least once in some newspaper in the
city or town in which the association has its principal place of busi-
ness. All statements herein required to be made shall be uniform
and in accordance with a form to be prescribed by the state examiner,
and shall correctly show the proportion which the entire expenses of
the association for the term reported bear to its gross earnings for
that term. All reports required of building and loan associations
organized under the laws of this state are also required of all foreign
building and loan associations doing business in this state, and all
the provisions of this chapter relating to such reports, the filin
thereof and the fees therefor shall apply to such foreign building ang
loan associations.

§ 3%217. Penalty for not making report. Certificate of
authority. If any such association shall fail to furnish to the state
examiner the report required by this chapter at the time required, it.
shall forfeit the sum of twenty-five dollars for every day such report
shall be delayed or withheld and the attorney general on the applica-
tion of the state examiner shall bring an action to recover such pen-
alty. After receiving such annual report the state examiner, if satis-
fied that such corporation has complied with all the provisions of
this chapter and is entitled to do business in this state, shall issue
his certificate, stating the compliance with such provisions, and that
such corporation is entitled to do business in this state, which certifi-
cate shall be in force for the period of one year, unless sooner rescinded
as provided in this chapter. The state examiner shall also issue such
certificate to a domestic corporation, which commenced business at
some intervening period in any year which has complied with the law
in regard to its articles of incorporation and in all other respects ex-
cept the filing of such report.

§ 3218. Examination by state examiner. Fee. It shall
be the duty of the state examiner as often as he may deem necessary
and at least once in each year to examine every building and loan
association incorporated under the laws of this state, and for that
purpose he shall have and exercise over such corporation, its busi-
ness, officers, directors and employees all the power and authority
conferred upon him by the laws of this state over banks and other
moneyed corporations; provided, that he shall not have the power to
suspend the operation of any such corporation, except in the manner pro-
vided in this chapter. The state examiner shall have the same super-
vision and control over the business within this state of foreign cor-

708



Building Associations. CIVIL CODE. §§ 3219-3221

porations of like kind, doing business in this state. Upon the com-
pletion of any examination of any association made by the state
examiner, or under his direction, the association so examined shall
pay to the examiner a fee to be determined as follows, viz: For the
first one hundred thousand dollars of assets, a fee of ten dollars and
for each additional one hundred thousand dollars of assets, or major
portion thereof, an additional fee of five dollars.

§ 3219. Action against insolvent corporation. If it shall
appear to the state examiner from any examination made by him, or
from the annual report aforesaid, that any such corporation organized
under the laws of this state is violating the law, or that it is conduct-
ing business in an unsafe, unauthorized or dishonest manner, he shall,
by an order undér his hand and seal of office addressed to such
corporation direct compliance with the requirements of the law. And
whenever such corporation shall refuse or neglect to make such report
or account as may be lawfully required, or to comply with such order
as aforesaid, the state examiner shall file a statement in writing with
the attorney general, setting forth the facts or particulars in which
such alleged violation or refusal consists, which statement shall be
prima facie evidence of such violation or refusal, whereupon the
attorney general shall institute such proceedingsagainst such corpora-
tion as are provided by law in the case of insolvent corporations, or
such other proceedings as the occasion may require.

§ 3220. Conditions on which foreign corporations can do
business in this state. No foreign building and loan association
or corporation shall do business in this state, until:

1. It shall have first complied with the provisions of sections 3261
and 3263.

2. It shall have obtained from the state examiner a certificate,
authorizing it to do business in this state.

Upon application by any foreign building and loan corporation or
association to do business in this state, and thereafter whenever the
state examiner shall deem it prudent for the public interest he shall
examine into its financial condition and method of doing business and
for that purpose, if he deems it necessary he may visit such corpora-
tion, or cause the same to be visited by a competent person appointed
by him, and he may demand from such corporation or association in
advance, his fees and necessary expenses for making such examina-
tion and may refuse to make the same or to issue any certificate
unless such fees and expenses are paid, and if a certificate has already
been issued may rescind the same. For the purpose of making such
examination the person making the same shall have free access to all
the books and papers of the corporation that relate to its business and
to the books and papers kept by any of its agents and may summon
as witnesses and examine under oath the directors, officers, agents and
trustees of any such corporation and any other person in relation to
its affairs, transactions and condition.

§ 3221. Certiflcate to foreign corporation. If he is satisfied
from such examination that such corporation is solvent and its method
of doing business is such as is likely to be beneficial to all of its
members alike, he shall issue a certificate, authorizing it to do busi-
ness in this state, if one is not already in force, which certificate shall
be in force for one year, or until the time required for the filing of
the annual report, unless sooner rescinded.
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§ 3222. Revocation of authority. If the state examiner is of
opinion upon examination or other evidence that a foreign building
and loan association doing business in this state is in an unsound
condition, or if it has failed to comply with the law, or if it, its officers
or agents, refuse to submit to examination, or to perform any legal
obligation in relation thereto, he shall revoke or suspend its certificate
of authority and shall cause notification thereof to be published three
times, once in each week, for three successive weeks, in some news-
paper published at the seat of government and shall mail a copy to
such association or corporation at its home office and no new business
shall thereafter be done by it, or its agents in this state while such
default or disability continues, nor until its authority to do business
is restored by the examiner.

§ 3223. Selling stock of foreign corporation without
authority, a misdemeanor. Any officer, director or agent of any
foreign building and loan association, or any person whatever, who
shall in this state solicit subscriptions to the stock of such associa-
tion, or who shall sell or issue, or knowingly cause to be sold or issued
to a resident of this state any stock of such association, while such
association shall not hold the certificate of the state examiner, author-
izing it to do business in this state as herein described, or before
such association has complied with all the provisions of this chapter
or when such association shall have been notified that its authority
to do business in this state has been revoked, as hereinbefore pro-
vided, shall be guilty of a misdemeanor and upon conviction thereof
shall be punished by a fine of not less than one hundred dollars, nor
more than five hundred dollars, or by imprisonment of not less than
ten days nor more than six months or by both such fine and imprison-
ment, in the discretion of the court.

§ 3%224. Same. Domestic corporation. Any officer, director
or agent of any building and loan association incorporated under the
laws of this state, or any other person whatever, who shall sell or
issue, or knowingly cause to be sold or issued to any person any stock of
such association, while such association shall not have a certificate of
the state examiner authorizing it to do business as herein prescribed
shall be guilty of a misdemeanor and upon conviction thereof shall
be punished by a fine of not less than one hundred dollars and not
more than five hundred dollars, or by imprisonment of not less than
ten days nor more than six months, or by both such fine and imprison-
ment in the discretion of the court.

§ 3%226. Reincorporation unnecessary. All corporations
heretofore organized in this state and doing business as building and
loan associations shall comply with and be subject to all the provis-
ions of this chapter and shall be entitled -to all the privileges and
benefits thereof without reincorporating.
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CHAPTER 20.
BANKING CORPORATIONS.

§ 3226. Who may form. Associations for carrying on the g1, c. 23, 1800
business of banking under this chapter may be formed by any ®1 ¢ % I8
number of natural persons, not less than three, two-thirds of whom
shall be residents of the state. They shall enter into articles of asso-
ciation which shall specify in general terms the objects for which the
association ie formed, and may contain any other provision, not incon-
sistent with law which the association may see fit to adopt for the
regulation of its business and the conduct of its affairs. These arti-
cles shall be signed by the persons uniting to form the association
and acopy of them shall be forwarded to the secretary of state of the
state of North Dakota.

§ 3227. Organization certificate. Contents. The persons §2 c. 2. 1s90.
uniting to form such an organization shall under their hands make % o Z 1
an organization certificate which shall specifically state:

1. The name assumed by such association, which name shall not
be that of any other bank in the state.

2. The place where the business of discount and deposit is to be
carried on.

3. The amount of the capital stock and the number of shares into
which the same is to be divided.

4. The names and places of residence of the shareholders and the
number of shares held by each of them.

5. The period at which such banks shall commence and terminate
business.

§ 3228. Acknowledgment and record. The organization §3 c. 2. 18%.
certificate shall be acknowledged before a clerk of some court of ®% % % ™
record or a notary public and s%mll be, together with the acknowledg-
ment thereof, authenticated by the seal of such court or notary,
recorded in the office of the register of deeds in the county where
such bank may be established and such certificate thus authenticated
shall be transmitted to the secretary of state, who shall record and
carefully preserve the same in his office.

§ 3229. Powers. Upon duly making and filing articles of
association and an organization certificate the aBsociation shall
become as from the date of the execution of the same a body corpo-
rate and as such, and in the name designated in the certificate it shall
have power:

1. To adopt and use a corporate seal.

2. To have succession for a period of twenty-five years from its
organization, unless it is sooner dissolved according to the provisions
of this chapter, or unless its franchise becomes forfeited by some
violation of law.

3. To make contracts.

4. To sue and be sued.

5. To elect or appoint directors, two-thirds of whom shall be
residents of this state, and by its board of directors to appoint a
president and vice president, who shall be members of said board, a
cashier and assistant cashier and such other help as may be required,
define their duties, require bonds of them and fix the penalty thereof,
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d{smiss such officers or any of them and appoint others to fill their
places.

6. To prescribe by its board of directors by-laws not inconsistent
with the law, regulate the manner in which its stock shall be trans-
ferred, its directors elected or appointed, its officers appointed, its
property transferred, its business conducted and the privileges granted
it by law exercised and enjoyed.

7. To exercise by its board of directors or duly authorized officers
or agents, subject to law all such incidental powers as shall be neces-
sary to carry on the business of banking by discounting and negoti-
ating promissory notes, bills of exchange, drafts and other evidence
of debt, by receiving deposits, by buying and selling exchange, coin
and bullion, by loaning money on personal security; but no. associa-
tion shall transact any business, except such as is incidental and neces-
sarily preliminary to its organization, until it has been authorized by
the secretary of state to commence the business of banking and the
secretary of state may withhold from any association his certificate
authorizing the commencement of business, whenever he has reason
to suppose that the shareholders have formed the same for any other
than legitimate objects as contemplated by this chapter.

.23, 80, § 3%30. Powers as to real estate. Banking associations
21, 1393 formed under this chapter shall have power to purchase, hold and
convey real estate for the following purposes and no other:

1. Such as may be necessary for its immediate accommodation in
the transaction of its business, not exceeding in value thirty per cent
of its capital.

2. Such as shall be mortgaged to it in good faith by way of
security for debts previously contracted.

3. Such as shall be conveyed to it in good faith in satisfaction of
debts previously contracted in the course of its dealings.

4. Such as it shall purchase at sales under judgments, decrees or
mortgages held by the association or shall purchase to secure debts
due to it, but no such association shall hold the possession of any
real estate under mortgage or the title and possession of any real
estate purchased to secure any debts due to it for a longer period
than five years.

.23, 130. § 3%231. Capital proportionate to inhabitants. Hereafter
" %6 130, no association shall be organized under this chapter in towns contain-
ing five hundred inhabitants or less with a capital less than five thou-
sand dollars; ini towns of over five hundred and not exceeding one
thousand inhabitants, with a capital less than ten thousand dollars;
in towns of over one thousand and not exceeding one thousand five
hundred inhabitants, with a capital less than fifteen thousand dollars:
in towns of over one thousand five hundred and not exceeding two
thousand inhabitants, with a capital less than twenty thousand dol-
lars; in towns over two thousand and not exceeding two thousand five
hundred inhabitants, with a capital less than thirty thousand dollars:
in towns of over two thousand five hundred and not exceeding three
thousand inhabitants, with a capital less than forty thousand dollars:
and in towns of over three thousand inhabitants, with a capital less
than fifty thousand dollars. At least fifty per cent of the capital
stock of every association shall be paid in before it shall be author-
ized to commence business; the balance of which shall be paid in by
installments of not less than ten per cent at the end of each succeed-
ing month from the time it is authorized to commence business.
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The payment of each installment shall be certified to the secretary of
state, under the oath of the president or the cashier of the association.
For the purpose of this section the population of a town, village or
city shall be determined by multiplying by four the total vote cast
for member of congress at the last general election held in such town,
village or city and the result shall be taken as the population of such
town, village or city.

§ 3232. Certiflcate and authorization published. The
association shall cause the organization certificate and the official
authorization of the secretary of state, issued under this chapter, to
be published in some newspaper in the city or county where the
association is located for at least four consecutive weeks next after
the issuing thereof.

§ 3233. Articles as evidence. A certified copy of the arti-
cles of incorporation may be used in evidence in all courts for or
against such banks or any person for or against whom such evidence
is necessary, whether on civil or criminal trial.

3234. Delinquent stock, how sold. Whenever any share-
holder or his assignee fails to pay any installment on the stock, when
the same is required to be paid the directors of such association may
sell the stock of the delinquent shareholder or as much thereof as is
necessary to satisfy the debt at public auction, after having given
three weeks’ previous notice thereof in a newspaper published and in
general circulation in the ‘city or county where the association is
located, to any person who will pay the highest price therefor to be
not less than the amount due thereon, with the expenses of the adver-
tisement and sale and the excess, if any, shall be paid to the delin-
quent shareholder. If no bidder can be found who will pay for such
stock the amount due thereon to the association and the cost of the
advertisement and sale, the amount previously paid shall be forfbited
to the association, and such stock shall be sold as the directors may
order within six months from the time of such forfeiture.

§ 3236. Shares. Value. Liability of shareholder. The
capital stock of each association shall be divided into shares of one
hundred dollars each and be deemed personal property and trans-
ferable on the books of the associatjon in such manner as may be
prescribed by the by-laws or articles of such association; every per-
son becoming a shareholder by such transfer shall, in proportion to
his shares,succeed to all rights and liabilities of prior holders of such
shares and no change shall be made in the articles of association by
which the rights, remedies or security of the existing creditors of the
association s%all be impaired.

§ 3236. Capital stock, how increased or reduced. Any
association formed under this chapter may, by its articles of associa-
tion, provide for an increase of its capital stock from time to time as
may be deemed expedient, subject to the rules and limitations of this
chapter, but no increase of capital shall be valid until the whole
amount shall be paid in in cash and such payments, certified under
oath by the president or cashier of such association to the secretary
of state, who will give his certificate that the provisions of this section
have been complied with, and specifying therein the amount of such
increase of capital stock with his approval thereof and that it has
been duly paid in as part of the capital thereof. Any association formed
under this chapter may, by vote of its shareholders owning two-thirds
of its stock, reduce its capital to any sum not below the amount
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required by this chapter to authorize the formation of the association.
but no such reduction shall be made until the amount of the pro-
posed reduction is reported to the secretary of state and his approval
thereof obtained in writing, and no such reduction shall be construed
as affecting the liability o? shareholders for any debts of the associa-
tion incurred prior to such reduction.

§ 3237. How dissolved. Duties of state examiner. Any

- association organized under the provisions of this chapter may b

dissolved by the district court of the county where its office or prin-
cipal place of business is situated upon its voluntary application for
that purpose. The application must be in writing and must set forth
that at a meeting of the stockholders or members called for that pur-
pose, the dissolution of the association was resolved upon by a two-
thirds vote of all the stockholders or members and that all claims and
demands against the association have been satisfied and discharged.
The application must be signed by a majority of the board of direct-
ors or other officers having the management of the affairs of the asso-
ciation, and must be verified in the same manner as a complaint in a
civil action. A verified copy of the application shall be filed with the
state examiner or such state officer as is by law authorized to examine
such associations within ten days after the filing of such application
with the district court. If the court is satisfied that the application
is in conformity with this chapter it must order the application to be
filed, and that the clerk give not less than thirty nor more than fifty
days notice of the application by publication in some newspaper pub-
lished in the county, and if there are none such, then by advertise-
ment posted up in five of the principal public places in the county.
At any time before the expiration of the time of publication any
person may file his objections to the application. Before the final
hearing and' determination of the application the state examiner shall
make a thorough examination of the affairs of such association and
file a certified statement of such examination with the clerk of the
court of the county where such application is made, “which statement
shall be part of the papers in the case. After thetime of publication
has expired the court may, upon five days’ notice to the persons who
have filed objections, or without further notice if no objections have
been filed, proceed to hear and determine the application, and if all
the statements therein made are shown to be true the court must
declare the association dissolved. No stockholder or officer of such
association shall be allowed to withdraw from such association, or
surrender or dispose of his shares of stock after the filing or making
of such application for dissolution and prior to the final determination
of the case. Upon the dissolution of such association by the district
court, the clerk of said court shall forthwith notify the secretary of
state of such dissolution by sending a copy of the order of the court
and said order and notice shall be filed by the secretary of state with
the original certificate of organization. The application, notices and
proof of publication, objections, if any, and declaration of dissolution
constitute the judgment roll, and from the judgment an appeal may
be taken in the same manner as in other actions.

§ 3238. Dividends. Surplus fund. The directors of any
association organized under this chapter may semiannually declare a
dividend of so much of the net profits of the association as they shall
judge expedient, but each association shall before the declaration of a
dividend carry one-tenth part of its net profits of the preceding half
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year to its surplus fund until the same shall amount to twenty per
cent of its capital stock.

3239. Qualification of director. Every director must own §
in his own right at least ten shares of the capital stock of the associa-
tion of which he is a director; any director who ceases to be the
owner of ten shares of the stock, or who becomes in any other manner
disqualified shall thereby vacate his place. Every such director, when
elected or appointed shall take an oath, that he will, so far as the duty
devolves on him, diligently and honestly administer the affairs of such
association, and will not knowingly violate, or willingly permit to be
violated any of the provisions of this chapter and that he is the bona
fide owner of the number of shares of stock required by this chapter
to become a director, standing in his name on the books of the asso-
ciation. Such oath subscribed by the director making it and certi-
fied by the officer before whom it is taken shall at once be transmitted
to the state examiner to be filed in his office.

§ 3240. No dividends, when. Bad debts. No association i
or any member thereof shall, during the time it shall continue its
banking operations, withdraw or permit to be withdrawn, either in
form o? dividends or otherwise any portion of its capital. If losses
have at any time been sustained by such association, equal to or exceed-
ing its undivided profits then on hand, no dividend shall be made; and
no dividend shall be made by any association while it continues its
banking business to an amount greater than its net profits on hand,
deducting therefrom its losses an§ bad debts: all debts due to an asso-
ciation on which the interest is past due and unpaid for a period of six
months unless the same are well secured and in process of collection
shall be considered bad debts within the meaning of this section; but
nothing in this section shall prevent the reduction of the capital of
the association under section 3236.

§ 3241. Rate of interest. Such association may demand and § 16 c. 23 190
receive for loans on personal security, or for notes, bills or other evi- 16, e. 21, 1%
dences of debt, discounted, such rate of interest as may be agreed
upon, not exceeding the amount authorized by law to be contracted
for, and it shall be lawful to receive the interest according to the
ordinary usage of banking institutions.

§ 3242. Regular and special reports. Penalty for fail- § 1. c. 23 18%.
ure to make. Every association shall make at least four reports ° * ¢ 1"
each year to the state examiner, according to the form which may be
prescribed by him, verified by the oath of the president or cashier
and attested by at least two of the directors; such report shall exhibit
in detail and under appropriate heads the resources and liabilities of
the association at the close of business on any past day by him
specified and shall be transmitted to the state examiner within seven
days after the receipt of such request from him and in the same form
shall be published in a newspaper in the city or county where such
association is located at the expense of the association. The state
examiner shall also have power to call for special reports from
any association, whenever in his judgment the same are necessary in
order to obtain a full and complete knowledge of its condition; every
association which fails to make and transmit any report required
under this section shall be subject to a penalty of two hundred
dollars for each offense.

§ 3243. Responsibility of shareholders. The shareholders g 18, ¢. 23, 1690,
of every association organized under this ?hapter shall be individually ® ! & 21X
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responsible equally and ratably and not one for the other for all
contracts, debts and engagements of such association made or
entered into to the extent of the amount of his stock therein at the
par value thereof, in addition to the amount invested in and due on
such shares.

§ 3244. Loans on shares prohibited. No association shall

- make any loans or discounts on the security of the shares of its own

stock, nor be the purchaser or holder of any such shares, unless such
security or purchase shall be necessary to prevent loss upon a debt
previously contracted in good faith and stock so purchased or
acquired shall within six months be sold or disposed of at public or
private sale.

§ 3%246. Reserve fund. Each association shall at all times have

* on hand in available funds an amount equal to twenty per cent of its

deposits, one-half of which may consist of balances due to the asso-
ciation from good solvent banks and one-half shall consist of cash on
hand; whenever the available funds shall be below twenty per cent of
its deposits such association shall not increase its liabilities by mak-
ing any new loans or discounts otherwise than by discounting or pur-
chasing bills of exchange, payable at sight, nor make any dividends
of its profits, until the required proportion between the aggregate
amount of deposits and its lawful money reserve has been restored;
and the state examiner may notify any association whose lawful money
reserve shall be below the amount above required to be kept on hand
to make good such reserve and if such association shall fail so to do
for a period of thirty days after such notice, the state examiner may
impose a penalty of not less than one hundred dollars or more than
five hundred dollars, which shall be collected in the same manner as
other penalties prescribed in this chapter.

§ 3246. Penalties, how recovered. All fines and penalties
heretofore provided for, to which any association organized under this
chapter may become subject, shall be recovered on complaint of the
state examiner, before any court having competent jurisdiction and
all fines and penalties so recovered shall be paid into the state treasury.

§ 3247. Limit of loan to one concern. The total liability to
any association of any person or company, corporation or firm for
money borrowed, including in the liabilities of a company or firm
the liabilities of the several members thereof shall not at any time
exceed fifteen per cent of the capital stock of such association actually
paid in, but the discount of bills of exchange drawn in good faith
against actual existing values or loans upon produce in transit or in
store as collateral security and the discount of commercial or business
paper actually owned by the person negotiating the same shall not
be considered as money borrowed.

§ 3248. Penalty for violations. Any person or persons vio-
lating the provisions of this chapter, not hereinbefore specially pro-
vided for, shall upon conviction thereof pay a fine of not less than
fifty dollars nor more than five hundred dollars for each offense, to be
recovered before any court having competent jurisdiction and all fines
and penalties so recovered shall be paid into the state treasury.

§ 3249. Penalty for false statements or entries. Every
officer, agent or clerk of any association under this chapter, who will-
fully and knowingly subscribes or makes any false statements or
entries in the books of such association, or knowingly subscribes or
exhibits any false paper with the intent to deceive any person
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authorized to examine as to the condition of such association, or will-
fully subscribes or makes false reports shall be subject to imprison-
ment at hard labor in the penitentiary for such term. not less than
one year nor more than ten years, as the court trying him may desig-
nate.

§ 3260. Insolvent bank not to receive deposits. No bank-
ing association shall accept or receive on deposit with or without
interest any money, bank bills or notes, or United States treasury
notes or currency, or other notes, bills or drafts circulating as money
or currency, when such banking association is insolvent.

§ 3261. Penalty for violating last section. If any such
banking association shall receive or accept on deposit any such
deposits as aforesaid when insolvent any officer, director, cashier,
manager, member, party or managing party thereof, who shall know-
ingly receive or accept, be accessory or permit or connive at the
receiving or acoepting on deposit therein or thereby of any such deposits
as aforesaid, shall be guilty of a felony and upon conviction thereof
shall be punished by a fine not exceeding ten thousand dollars or by
imprisonment in the penitentiary not exceeding five years, or by both
fine and imprisonment as aforesaid.

§ 3262. Banking must be done in compliance with this
chapter. Penalty. No individual, firm or corporation shall trans-
act a banking business without complying with and organizing under
the provisions of this chapter. Any person violating the provisions of
this section either individually or as an interested party in any asso-
ciation or corporation is guilty of a misdemeanor and on conviction
thereof shall be fined not less than five hundred dollars nor more than
one thousand dollars or imprisoned in the county jail not less than
ninety days or both in the discretion of the court.

§ 3263. Forfeiture of franchise. Every association organized
under this chapter which shall refuse or neglect to comply with any
requirement lawfully made upon it by the state examiner, pursuant
to this chapter, for the period of ninety days after demand in writing
is made shall be deemed to have forfeited its franchise and any failure
on the part of such association to comply with or any violation of
any of the provisions of this chapter shall work a forfeiture of its
franchise and in either case the attorney general upon demand of the
state examiner shall commence an action for the purpose of annulling
the existence of said corporation.

§ 3%64. Examination of banks. Fees. Report to gov-
ernor. The state examiner of North Dakota shall be ex officio super-
intendent of banks; he shall as often as shall be deemed necessary
and proper and at least once a year duly examine every bank organ-
ized under this law, for which he shall charge the bani so examined
a fee for the yearly examination only and turn the same into the state
treasury as follows: Banks, ten thousand dollars capital or less, a fee
of ten dollars; banks of from ten thousand dollars to twenty thousand
dollars capital, fifteen dollars; banks of from twenty thousand dollars
to forty thousand dollars capital, twenty dollars; and banks with a
capital of over forty thousand dollars, twenty-five dollars. He shall
have power to make a thorough examination into the affairs of the
association and in so doing may examine any of the officers, agents or
clerks thereof, on oath and shall make a full and detailed report in
writing of the condition of the association so examined to the gov-
ernor of the state, a copy of which report shall be filed in the office
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of the secretary of state, which shall be open to all persons doing
business with such association. The state examiner shall not be
directly or indirectly interested in any association organized under
this chapter.

§ 3266. Oaths of officers. Every active officer of any bank
organized under this chapter shall before entering upon the duties of
his office take and subscribe an oath that he will so far as the duty
devolves on him diligently and honestly administer the affairs of
such association and that he will not knowingly violate or willingly
permit to be violated any of the provisions of t%]is chapter. All such
oaths shall be presented to the board of directors and a symopsis
thereof recorded on the director’s record and then filed with the
papers of the bank.

§ 3266. Bonds of officers and employees. The presidentand
vice president, .if active officers of the bank, the cashier, assistant
cashier and teller shall before entering upon their duties furnish a
good and sufficient bond to the association; the minimum amount
shall not be less than twenty per cent of the capital stock of the asso-
ciation and may be greater if required by the board of directors.
Other employees shal% ive bonds whenever required by the board of
directors; all such bonds to be approved by the board and filed with
one of its members, a record of which shall be made on the minutes
of the meeting of said board. y

§ 3267. Examination by directors. Report. It shall be the
duty of the board of directors in February and in August of each year to
proceed and make a careful and thorough examination ofall the assets
of the bank, examine stock, check certificates of deposits and cashier’s
checks, count cash, examine loans and discounts of every nature with
the securities and collaterals belonging thereto; compare the aggre-
gate with the records and examine the records and make a complete
report of such examination with suggestions and criticisms, if in its
judgment such are necessary, which report shall be spread on the
records of the bank the same as of a regular meeting of the board of
directors and shall be examined by the state examiner when making
his regular annual examination of the bank.

§ 3268. Action against insolvent banks. The state exam-
iner on becoming satisfied of the insolvency of any bank, organized
under the provisions of this chapter, after making an examination of
the same shall forthwith submit a statement of its condition to the
attorney general, who shall thereupon institute an action against the
corporation in accordance with the provisions of chapter twenty-six
of the code of civil procedure.
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CHAPTER 21.

EXISTING CORPORATIONS ELECTING TO CONTINUE
UNDER THIS CHAPTER.

§ 3269. Proceedings when existing corporations elect to
continue. Any corporation existing at the passage of this act,
formed under the laws of this state, may elect to continue its exist-
ence under the provisions of the ten preceding chapters applicable
thereto and it may at any time thereafter make such choice or election
at any meeting of the stockholders or members, or at any meeting
called by the directors or trustees expressly for considering the subject,
if voted for by stockholders representing a majority o% the capital
stock or by a majority of its members; or it may be made by the
directors or trustees upon the written consent of that number of such
stockholders or members. A certificate of the action of the directors
or trustees, signed by them and their secretary, with the seal of the
corporation, when the election is made upon such written consent, or
a certificate of the proceedings of the meeting of the stockholders or
members, when such election is so made, signed by the chairman and
secretary of the meeting and a majority of the directors and trustees
must be filed in the office of the secretary of state and thereafter the
corporation shall continue its existence under the provisions of the
ten preceding chapters which are applicable thereto and shall possess
all the rights and powers and be subject to all the obligations, restric-
tions and limitations prescribed thereby.

§ 3260. When individuals must comply with law on
corporations. Any person or association of persons now engaged
in or that may hereafter engage in the construction of any railroad,
street railway, telegraph or telephone lines, ditch for conveying water,
or other like work of internal improvement shall be required to
comply strictly with all the provisions of the preceding ten chapters
in the same manner as corporations, so far as the same can be done.
A failure of any such person or association of persons to comply as
aforesaid shall work a forfeiture of any and all rights he or they may
have acquired in accordance with law.

CHAPTER 22.
DUTIES OF FOREIGN CORPORATIONS.

§ 3261. Conditions of foreign corporation doing business
in this state. No foreign corporation, association or joint stock
company, except an insurance company, shall transact any business
within this state, or acquire, hold or dispose of property, real or per-
sonal, within this state, until such corporation shall have filed in the
office of the secretary of state a duly authenticated copy of its charter
or articles of incorporation and shall have complied with the pro-
visions of this chapter; provided, that the provisions of this chapter
shall not apply to corporations created for religious or charitable pur-
poses solely.
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§ 3262. Record. Such charter or articles of incorporation shall
be recorded in a book to be kept by the secretary of this state for
that purpose.

§ 3263. Appoint secretary of state attorney for service.

" Such corporation, association or joint stock company shall by a duly

executed instrument filed in the office of the secretary of state con-
stitute and appoint the secretary of state and his successors its true
and lawful attorney upon whom all process in any action or proceed-
ing against it may be served and therein shall agree that any process
which may be served upon its said attorney shaﬁ be of the same force
and validity as if served upon it personally in this state and that
such appointment shall continue in force irrevocable so long as any
liability of the corporation, association or joint stock company re-
mains outstanding in this state. Service upon such attorney shall be
deemed sufficient service upon the corporation, association or joint
stock company. Whenever process against any foreign corporation,
association or joint stock company, doing business in this state, shall
be served upon the secretary of state he shall forthwith mail a copy
of such process, postage prepaid, and directed to such corporation,
association or joint stock company at its principal place of business,
or if it is a corporation, association or joint stock company of a
foreign country, to its resident manager in the United States, or to
such other person as may have been previously designated by it by
written notice filed in the office of the secretary of state. As a con-
dition of valid and effectual service the plaintiff shall pay to the sec-
retary of state at the the time of the service the sum of two dollars
which the plaintiff shall recover as taxable costs if he prevails in his
action. The secretary of state shall keep a record of all such process
which shall show the time and hour of service.

§ 3264. Liability of officers, etc., for failure to comply.
Any failure to comply with the provisions of the last three sections
and with section 3116 of this code shall render each and every officer,
agent and stockholder of any corporation, association or joint stock
company failing to comply therewith, jointly and severally liable on
any and all contracts of such corporation, association or joint stock
company made within this state during the time such corporation,
association or joint stock company is so in default.

§ 3266. Failure to comply renders all contracts void.
Every contract made by or on behalf of any corporation, association
or joint stock company, doing business in this state, without first hav-
ing complied with the provisions of section 3116, if an insurance
company, or with the provisions of sections 3261 and 3263, if other
than an insurance company, shall be wholly void on behalf of such
corporation, association or joint stock company and its assigns, but
any contract so made in violation of the provisions of this section may
be enforced against such corporation, association or joint stock com-

pany.
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CHAPTER 23.
NATURE OF PROPERTY.

§ 3266. Ownership defined. The ownership of a thing is the
right of one or more persons to possess and use it to the exclusion of
others. In this code the thing of which there may be ownership is
called property.

§ 3267. What may be owned. There may be ownership of
all inanimate things which are capable of appropriation or of manual
delivery; of all domestic animals, including dogs, of all obligations, of
such products of labor or skill, as the composition of an author, the
good will of a business, trade-marks and signs and of rights created or
granted by statute.

§ 3268. Wild animals. Animals, wild by nature, are the sub-
jects of ownership while living only when on the land of the person
claiming them, or when tamed, or taken and held in possession, or
disabled and immediately pursued.

§ 3269. Property classifled. Property is either:

1. Real or immovable; or,

2. Personal or movable.

3270.d Real deflned. Real or immovable property consists of :
. Land.

2. That which is affixed to land.

3. That which is incidental or appurtenant to land.

4. That which is immovable by law.

§ 3%71. Land defined. Land is the solid material of the earth,
whatever may be the ingredients of which it is composed, whether
soil, rock or other substance.

§ 3%72. Fixtures. A thing is deemed to be affixed to land
when it is attached to it by roots, as in the case of trees, vines or
shrubs; or imbedded in it, as in the case of walls; or permanently
resting upon it, as in the case of buildings; or permanently attached
to what is thus permanent, as by means of cement, plaster, nails,
bolts or screws.

§ 3273. Appurtenances. A thing is deemed to be incidental
or appurtenant to land, when it is by right used with the land for its
benefit, as in the case of a way or water course, or of a passage for
light, air or heat from or across the land of another. Sluice boxes,
flumes, hose, pipes, railway tracks, cars, blacksmith shops, mills and
all other machinery or tools used in working or developing a mine are
to be deemed affixed to the mine.

§ 3%74. Personal property defilned. Every kind of property
that is not real is personal.
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CHAPTER 24.
OWNERSHIP.

ARTICLE 1.— OWNERS.

§ 3%76. Ownership. Limitation. The legislative assembly
can pass no law interfering with the primary disposal of the soil. All
roperty in this state has an owner, whether that owner is the United
States or the state, and the property public; or the owner an indi-
vidual, and the property private. The state may also hold property
as a private proprietor.

§ 3276. Land below high water mark. The ownership of
land below ordinary high water mark and of land below the water of a
navigable lake or stream is regulated by the laws of the United States
or by such laws as under authority thereof, the legislative assembly
may enact. The state is the owner of all property lawfully appropri-
ated or dedicated to its own use; and of all property of which there is
no other owner.

§ 3277. Who may convey. Any person, whether citizen or
alien, may take, hold and dispose of property, real or personal, within
this state.

ARTICLE 2. — INTERESTS IN PROPERTY.

3278. Ownership classifled. The ownership of property is
either:

1. Absolute; or,

2. Qualified.

§ 3279. Absolute ownership. The ownership of property is
absolute when a single person has the absolute dominion over it, and
may use it or dispose of it according to his pleasure, subject only to
general laws.

§ 3280. Qualifiled ownership. The ownership of property is
qualified:

1. When it is shared with one or more persons.

2. When the time of enjoyment is deferred or limited; or,

3. When the use is restricted.

§ 3281. Sole ownership. The ownership of property by a
single person is designated as a sole or several ownership.

§ 3282. Ownership by several. The ownership of property
by several persons is either:

1. Of joint interests.

2. Of partnership interests; or,

3. Of interests in common.

§ 3283. Joint tenancy. A joint interest is one owned by sev-
eral persons in equal shares by a title created by a single will or
transfer, when expressly declared in the will or transfer to be a joint
tenancy, or when granted or devised to executors or trustees as joint
tenants.

§ 3284. Partnership. A partnership interest is one owned by
several persons in partnership for partnership purposes.

§ 3286. Common tenancy. An interest in common is one
owned by several persons not in joint ownership or partnership.
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§ 3286. Deflnition. Every interest created in favor of several 8§ 1, civit c.
persons in their own right is an interest in common, unless acquired
by them in partnership for partnership purposes, or unless declared
in its creation to be a joint interest as provided in section 3283.

§ 3287. Commencement and duration. In respect to the § s, civu c.
time of enjoyment an interest in property is either:

1. Present or future; and,

2. Perpetual or limited.

§ 3288. Present. A present interest entitles the owner to the § 181, civi c.
immediate possession of the property.

§ 3289. Future. A future interest entitles the owner to the §1s. civiic.
possession of the property only at a future period.

§ 3290. Perpetual. A perpetual interest has a duration equal § 1, civii c.
to that of the property.

§ 3%91. Limited. A limited interest has a duration less than § 1. civi c.

that of the property.
3292. Future estates classified. A future interest is either: § 1, cwvi c.
Vested; or,

2. Contingent.

§ 3203. When they vest. A future interest is vested when g s civuc.
there is a person in being who would have a right, defeasible or in-
defeasible, to the immeﬁiate possession of the property upon the
ceasing of the intermediate or precedent interest.

§ 3294. How contingent. A future interest is contingent § 17, civi c.
while the person in whom or the event upon which it is limited to
take effect, remains uncertdin.

§ 3296. Alternative contingencies. Two or more future §iss. civnc.
interests may be created to take effect in the alternative, so that if
the first in order fails to vest, the next in succession shall be sub-
stituted for it and take effect accordingly.

§ 3296. Notvoid. A future interest is not void merely because § 189, civu c.
of the improbability of the contingency on which it is limited to take
effect.

§ 3297. Posthumous heir. When a future interest is limited § 1%, civu c.
to successors, heirs, issue or children, posthumous children are entitled
to take in the same manner as if living at the death of their parent.

§ 3298. Future estates pass. Future interests pass by suc- § 101, civii .
cession, will and transfer in the same manner as present interests.

§ 3299. Possibilities. A mere possibility, such as the expect- # 12, Civii C.
ancy of an heir apparent, is not to be deemed an interest of any kind,

§ 3300. Estates of realty. In respect to real or immovable § 183, civit .
property, the interests mentioned in this chapter are denominated
estates, and are specially named and classified in chapter 26 of this
code.

§ 3301. Applies to personal only. The names and classifi- § 194, civil C.
cations of interests in real property have only such application to in-
terests in personal property as in this chapter and the succeeding
seventeen chapters of this code is expressly provided.

§ 3302. Future interests limited. No future interest in g s, civii c.
prgperty is recognized by the law, except such as is defined in this
code.
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ARTICLE 3.— CoNDITIONS OF OWNERSHIP.

§ 3303. Conditions deflned. The time when the enjoyment
of property is to begin or end may be determined by computation, or
be made to depend on events. In the latter case, the enjoyment is
said to be upon condition.

§ 3304. Classifled. Conditions are precedent or subsequent.
The former fix the beginning, the latter the ending of the right.

§ 3306. Illegal conditions void. If a condition precedent re-
quires the performance of an act wrong of itself, the instrument con-
taining it is so far void and the right cannot exist. If it requires
the performance of an act not wrong of itself, but otherwise unlawful
the instrument takes effect and the condition is void.

§ 3306. Restraints upon marriage. Conditions imposing
restraints upon marriage, except upon the marriage of a minor, or of
the widow of the person by whom the condition is imposed are void;
but this does not affect limitations when the intent was not to forbid
marriage, but only to give the use until marriage.

§ 3307. Restraints on alienation. Conditions restraining
alienation, when repugnant to the interest created, are void.

ARTICLE 4. — RESTRAINTS UPON ALIENATION.

§ 3308. Power of alienation. How long may be sus-
pended. The absolute power of alienation cannot be suspended by
any limitation or condition whatever for a longer period than during
the continuance of the lives of persons in being at the creation of
the limitation or condition, except in the single case mentioned in
section 3336.

§ 3309. When future interest void. Every future interest is
vold in its creation, which by any possibility may suspend the abso-
lute power of alienation for a longer period than is prescribed in this
chapter. Such power of alienation is suspended when there are no
persons in being by whom an absolute interest in possession can be
conveyed.

§.3310. Leases limited. No lease or grant of agricultural land
for a longer period than ten years, in which shall be reserved any rent
or service of any kind, shall be valid. No lease or grant of any town
or city lot for a longer period than twenty years, in which shall be
reserved any rent or service of any kind, shall be valid.

ARTICLE 5. — ACCUMULATIONS.

§ 3311. Income. Future interest. Dispositions of the
income of property to accrue and to be received at any time subsequent.
to the execution of the instrument creating such disposition, are
governed by the rules prescribed in this chapter in relation to future
interests.

§ 3312. Illegal accumulation. Alldirections for the accumula-
tion of the income of property, except such as are allowed by this
chapter are void.

§ 3313. Income, how directed. An accumulation of the
income of property for the benefit of one or more persons may be
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directed by any will or transfer in writing, sufficient to pass the
property out of which the fund is to arise as follows:

1. If such accumulation is directed to commence on the creation
of the interest out of which the income is to arise, it must be made
for the benefit of one or more minors then in being, and terminate at
the expiration of their minority; or,

2. If such accumulation is directed to commence at any time sub-
sequent to the creation of the interest out of which the income is to
arise, it must commence within the time in this chapter permitted for
the vesting of future interests and during the minority of the bene-
ficiaries, and terminate at the expiration of such minority.

§ 3314. Void beyond minority. If in either of the cases
mentioned in the last section the direction for an accumulation is for a
longer term than during the minority of the beneficiaries, the direction
only, whether separable or not from other provisions of the instrument,
is void as respects the time beyond such minority.

§ 3316. Allowance to minor from accumulations. When
a minor, for whose benefit an accumulation hasbeen directed is desti-
tute of other sufficient means of support and education, the county
court upon application may direct a suitable sum to be applied thereto
out of the fund.

ARTICLE 6. — RicHTS OF OWNERS. °

§ 3316. Owmer owns products and accessions. The owner
of a thing owns also all its products and accessions.

§ 8317. To whom undirected income belongs. When, in
consequence of a valid limitation of a future interest, there is a sus-
pension of the power of alienation or of the ownership, during the
continuation of which the income is undisposed of, and no valid
direction for its accumulation is given, such income belongs to the
persons presumptively entitled to the next eventual interest.

ARTICLE 7.— TERMINATION OF OWNERSHIP.

§ 3318. When future interest dependent on death is

defeated. A future interest, depending on the contingency of the
death of any person without successors, heirs, issue or children is
defeated by the birth of a posthumous child of such person capable
of taking by succession.
- § 3319. How future interest defeated. A future interest
may be defeated in any manner, or by any act or means, which the
party creating such interest provided for or authorized in the creation
thereof; nor is a future interest thus liable to be defeated to be on
that ground adjudged void in its creation.

§ 3320. When not defeated. No future interest can bedefeated
or barred by any alienation or other act of the owner of the inter-
mediate or precedent interest, nor by any destruction of such
precedent interest by forfeiture, surrender, merger or otherwise,
except as provided by the next section or when a forfeiture is
imposed by statute as a penalty for the violation thereof.

§ 3321. Same. No future interest, valid in its creation, is
defeated by the determination of the precedent interest before the
happening of the contingency on which the future interest is limited
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to take effect; but should such contingency afterwards happen, the
future interest takes effect in the same manner and to the same
extent as if the precedent interest had continued to the same period.

CHAPTER 25.
GENERAL DEFINITIONS.

§ 3322. Income includes what. The income of property, as
the term is used in the two preceding chapters, includes the rents
and profits of real property, the interest of money, dividends upon
stock and other produce of personal property.

§ 3323. en limitation deemed created. The delivery of
the grant, when a limitation, condition or future interest is created
by grant, and the death of the testator, when it is created by will, is
to be deemed the time of the creation of the limitation, condition or
interest within the meaning of this code.

CHAPTER 26.
REAL OR IMMOVABLE PROPERTY.

ARTICLE 1.— GENERAL PROVISIONS.

3324. Law governing real property. Real property within
this state is governed by the law of this state, except when the title is
in the United States.

ARTICLE 2. — ESTATES IN GENERAL.

§ 3326. Estates classified as to duration. Estates in real
property, in respect to the duration of their enjoyment are either:

1. Estates of inheritance, or perpetual estates.

2. Estates for life.

3. Estates for years; or,

4. Estates at will.

3326. Estate in fee defined. Every estate of inheritance is
a fee, and every such estate, when not defeasible or conditional, is a
fee simple or an absolute fee.

3327. Estates tail declared fees. Estates tail are abolished;
and every estate which would be at common law adjudged to bea fee
tail is a fee simple, and if no valid remainder is limited thereon, is a
fee simple absolute.

3328. Fee tail valid as contingent limitation upon a fee.
When a remainder in fee is limited upon any estate which would by
the common law be adjudged a fee tail, such remainder is valid as a
contingent limitation upon a fee and vests in possession on the death
of the first taker without issue living at the time of his death.
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§ 3320. Estate of freehold. Estates of inheritance and for
life are called estates of freehold; estates for years are chattels real;
and estates at will are chattel interests, but are not liable as such to
sale on execution.

§ 3330. Same. An estate during the life of a third person,
whether limited to heirs or otherwise, is a freehold.

§ 3331. Future, how limited. A future estate may be limited
by the act of the party to commence in possession at a future day,
either without the intervention of a precedent estate, or on the ter-
mination by lapse of time or otherwise of a precedent estate created
at the same time.

§ 3332. Reversion deflned. A reversion is the residue of an
estate left by operation of law in the grantor or his successors, or in
the successors of a testator, commencing in possession on the deter-
mination of a particular estate granted or devised.

§ 3333. Remainder. When a future estate, other than a re-
version, is dependent on a precedent estate it may be called a re-
mainder and may be created and transferred by that name.

§ 3334. Limitation of suspension of absolute ownership.
The absolute ownership of a term of years cannot be suspended for a
longer period than the absolute power of alienation can be suspended
in respect to a fee.

§ 3336. Further deflned. The suspension of all power to
alienate the subject of a trust, other than a power to exchange it for
other property to be held upon the same trust, or to sell it and rein-
vest the proceeds to be held upon the same trust is a suspension of
the power of alienation within the meaning of section 3308.

§ 3336. Creation of a remainder on prior remainder. A
contingent remainder in fee may be created on a prior remainder in
fee to take effect in the event that the persons to whom the first
remainder is limited die under the age of twenty-one years or upon
any other contingency by which the estate of such persons may be
determined before they attain majority.

§ 3337. Creation of future freehold estates, etc. Subject to
the rules of this chapter and of chapters 23, 24 and 25 a freehold
estate, as well as a chattel real, may be created to commence at a
future day; an estate for life may be created in a term of years and a
remainder limited thereon; a remainder of a freehold or c{mttel real,
either contingent or vested, may be created, expectant on the deter-
mination of a term of years; and a fee may be limited on a fee upon
a contingency which, if it should occur, must happen within the
period prescribed in this chapter.

§ 3338. What life estates void. Successive estates for life can-
not be limited except to persons in being at the creation thereof, and
all life estates subsequent to those of persons in being are void; and
upon the death of those persons the remainder, if valid in its creation,
takes ?iﬁ"ect in the same manner as if no other life estate had been
created.

§ 3339. Remainder upon successive life estates. No re-
mainder can be created upon successive estates for life, provided for in
the preceding section, unless such remainder is in fee; nor can a
remainder be created upon such estate in a term for years unless it is
for the whole residue of such term.

§ 3340. Contingent remainder on term of years. A con-
tingent remainder cannot be created on a term of years, unless the

727

8§ 3320-3340

§ 222, Civil C.

§ 223, Civil C.

§ 224, Civll C.

§ 225, Civil C.

§ 228, Civll C.

§ 2217, CIvil C.

§ 228, Civil C.

§ 229, Civil C.

§ 230, Civil C.

§ 231, Civli C.

§ 232, Civll C.

§ 233, Civil C.



89 8341-3350

§ 234, Civil C.

§ 235, Civll C.

8 236, Civll C.

§ 237, Civil C.

8 238, Civll C.

§ 239, ClIvil C.

§ 240. Civil C.

§ 242, Civil C.

§ 243, Civil C.

CIVIL CODE. Real Property

nature of the contingency on which it is limited is such that the
remainder must vest in interest during the continuance or at the ter-
mination of lives in being at the creation of such remainder.

§ 3341. Estate for life as remainder on term of years.
No estate for life can be limited as a remainder on a term of years,
except to a person in being at the creation of such estate.

§ 3342. Conditional limitation. A remainder may be limited
on a contingency which, in case it should happen, will operate to
abridge or determine the precedent estate; and every such remainder
is to be deemed a conditional limitation.

§ 3343. To heirs of body. When a remainder is limited to
the heirs, or heirs of the body, of a person to whom a life estate in
the same property is given the persons who on the termination of the
life estate are the successors or heirs of the body of the owmner for
life are entitled to take by virtue of the remainder so limited to them
and not as mere successors of the owner for life.

§ 3344. On death of first taker. When a remainder on an
estate for life or for years is not limited on a contingency defeating
or avoiding such precedent estate it is to be deemed intended to take
effect only on the death of the first taker or the expiration by lapse
of time of such term of years.

§ 3346. Unexecuted power. A general or special power of
appointment does not prevent the vesting of a future estate, limited
to take effect in case such power is not executed.

ARTICLE 3.— TERMINATION OF KESTATES.

§ 3346. Of estate at will. A tenancy or other estate at will,
however created, may be terminated by the landlord’s giving notice
to the tenant in the manner prescribed by the next section to remove
from the premises within a period specified in the notice of not less
than one month.

§ 3347. Requisites of notice. Service. The notice pre-
scribed by the last section must be in writing and must be served by
delivering the same to the tenant or to some person of discretion
residing on the premises or, if neither can with reasonable diligence
be found, the notice may be served by affixing it on a conspicuous
part of the premises where it may be conveniently read.

§ 3348. Subsequent action. After the notice prescribed by
sections 3346 and 3347 has been served in the mannertherein directed
and the period specified by such notice has expired, but not before,
the landlord may re-enter or proceed according to law to recover
possession.

§ 3348. Three days’ notice. Whenever the right of re-entry
is given to a grantor or lessor in any grant or lease, or otherwise, such
re-entry may be made at any time after the right has accrued upon
three days’ previous written notice of intention to re-enter served in
the mode prescribed by section 3347.

§ 3360. Without notice. An action for the possession of real
property, leased or granted with a right of re-entry, may be main-
tained at any time after the right to rc-enter has accrued without
the notice prescribed in section 3349.
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ARTICLE 4. — SERVITUDES.

§ 3361. Easements attached to other lands. The follow- § 24, civii c..
ing land burdens or servitudes upon land may be attached to other
land as incidents or appurtenances, and are then called easements:
The right of pasturage.
The right of fishing.
The right of taking game.
The right of way.
The right of taking water, wood, minerals and other things.
The right of transacting business upon land.
The right of conducting lawful sports upon land.
The right of receiving air, light or heat from or over, or dis-
chargln the same upon or over land.

'%he right of receiving water from or discharging the same

upon land.

10. The right of flooding land.

11. The right of having water flow without diminution or dis-
turbance of any kind.

12. The right of using a wall as a party wall.

13. The right of receiving more than natural support from adjacent
land or things affixed thereto.

14. The right of having the whole of a division fence maintained
by a coterminous owner.

15. The right of having public conveyances stopped, or of stopping
the same on land.

16. The right of a seat in church.

17. The right of burial.

§ 3362. Others not attached may be granted. The follow- g s, civu c.
ing land burdens or servitudes upon land may be granted and held,
though not attached to land:

1. The right to pasture, and of fishing and taking game.

2. The right of a seat in church.

3. The right of burial.
The rlght of taking rents and tolls.
The right of way.
The right of taking water, wood, minerals or other things.

§ 3363. Dominant temement. The land to which an ease- g 2. Civii C.
ment is attached is called the dominant tenement: the land upon
which a burden or servitude is laid is called the servient tenement.

§ 3364. Who can create servitude. A servitude can be g 24 civii c.
created only by one who has a vested estate in the servient tenement.

y 3366. Who cannot hold. A servitude thereon cannot be g s, civii c.
held by the owner of the servient tenement.

§ 3366. Extent of. The extent of a servitude is determined § 21, civii c.
by the terms of the grant, or the nature of the enjoyment by which it
was acquired.

§ 3367. Partition of. Burden apportioned. In case of § 2. civic.
partition of the dominant tenement the burden must be apportioned
according to the division of the dominant tenement, but not in such
a way as to increase the burden upon the servient tenement.

§ 3368. Right of future ownmer. The owner of a future estate § 251. civii c.
in a dominant tenement may use easements attached thereto for the

729

R S

5 ot



§ 252, CI¥ll C.

§ 253, Civil C.

§ 254, Civil C.

§ 255, Civil C.

§ 256, Clvil C.

8 257. Civll C.

§ 258, Civil C.

§ 259, Civil C.

CIVIL CODE. Rights of Owners.

purpose of viewing waste, demanding rent or removing an obstruc-
tion to the enjoyment of such easement, although such tenement is
occugied by a tenant.

§ 3368. Right of action. The owner of any estate in a domi-
nant tenement, or the occupant of such tenement, may maintain an
action for the enforcement of an easement attached thereto.

§ 3360. Same. The owner in fee of a servient tenement may
maintain an action for the possession of the land against any one
unlawfully possessed thereof, though a servitude exists thereon in
favor of the public.

% 3361. Extinguishment. A servitude is extinguished:

. By the vesting of the right to the servitude anﬁ the right to
the servient tenement in the same person.

2. By the destruction of the servient tenement.

3. By the performance of any act upon either tenement by the
owner of the servitude or with his assent which is incompatible with
its nature or exercise; or,

4. When the servitude was acquired by enjoyment, by disuse
thereof by the owner of the servitude for the period prescribed for
acquiring title by enjoyment.

CHAPTER 27.
RIGHTS OF OWNERS.

ARTICLE 1. — INCIDENTS OF OWNERSHIP.

§ 3362. Land includes water. The owner of the land owns
water standing thereon, or flowing over or under its surface, but not
forming a definite stream. Water running in a definite stream formed
by nature over or under the surface may be used by him as long as it
remains there; but he may not prevent the natural flow of the stream
or of the natural spring from which it commences its definite course,
nor pursue nor pollute the same.

§ 3363. Rights of owner of life estate. The owner of a life
estate may use the land in the same manner as the owner of a fee
simple, except that he must do no act to the injury of the inheritance.

§ 3364. Rights of tenant. A tenant for years or at will, unless
he is a wrongdoer by holding over, may occupy the buildings, take
the annual products of the soil, work mines and quarries open at the
commencement of his tenancy and cultivate and harvest the crops
growing at the end of his tenancy.

3366. Same. How determined. A tenant for years or at
will has no other rights to the property than such as are given to him
by the agreement or instrument by which his tenancy is acquired or
by the last section.

§ 3368. BSuccession to rights. A person to whom any real
property is transferred or devised upon which rent has been reserved,
or to whom any such rent is transferred, is entitled to the same reme-
dies for recovery of rent for nonperformance of any of the terms of
the lease or for any waste or cause of forfeiture as his grantor or
devisor might have iad.
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§ 3367. Assignees of lessor or lessee. Whatever remedies § 260. civil C.
the lessor of any real property has against his immediate lessee for the
breach of an agreement in the lease or for recovery of the possession,
he has against the asignees of the lessee for any cause of action accru-
ing while they are such assignees, except when the assignment is made
by way of security for a loan and is not accompanied by possession of
the premises. hatever remedies the lessee of any reafproperty may
have against his immediate lessor for the breach of any agreement in
the lease he may have against the assigns of the lessor and the assigns
of the lessee may have against the lessor and his assigns, except upon
covenants against incum%rances or relating to the title or possession
of the premises.
§ 8368. Notice to change terms. In all leases of lands or § 261. Civil C.
tenements, or of any interest therein, from month to month the land-
lord may, upon giving notice in writing at least fifteen days before
the expiration of the month, change the terms of the lease to take
effect at the expiration of the month. The notice, when served upon
the tenant, shall of itself operate and be effectual to create and estab- .
lish as a part of the lease the terms, rent and conditions specified in
the notice, if the tenant shall continue to hold the premises after the
expiration of the month.
§ 3369. Life lease rent. Rent due upon a lease for life may § 2s. civu ¢.
be recovered in the same manner as upon a lease for years.

§ 3370. After death. Rent dependent on the life of a person § 26, Cisii C.
may be recovered after as well as before his death.

§ 3371. Right of action. A person having an estate in fee, in § 284. Civil C.
remainder or reversion, may maintain an action for any.injury done
to the inheritance, notwithstanding an intervening estate for life or
years and although after its commission his estate is transferred and
he has no interest in the property at the commencement of the
action.

ARTICLE 2. — BOUNDARIES.

§ 3372. Above and below surface. The owner of land in g 2. civu c.
fee has the right to the surface and to everything permanently situated
beneath or above it.
§ 3373. Banks and beds of streams. FExcept when the § 2. civiC.
grant under which the land is held indicates a different intent, the
owner of the upland, when it borders on a navigable lake or stream,
takes to the edge of the lake or stream at low water mark, and all
navigable rivers shall remain and be deemed publio highways. In
all cases when the opposite banks of any stream not navigable belong
to different persons the stream and the bed thereof shall become com-
mon to both.
§ 8374. To center of highway. An owner of land bounded § 26i. civui .
by a road or street is presumed to own to the center of the way, but
the contrary may be shown.
§ 3376. Lateral support from adjoining land. Each g s civiic.
coterminous owner is entitled to the lateral and Bubjacent support
which hisland receives from the adjoining land, subject to the right of
the owner of the adjoining land to make proper and usual excava-
tions on the same for purposes of construction on using ordinary care
and skill and taking reasonable precautions to sustain the land of the
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other and giving previous reasonable notice to the other of his inten-
tion to make such excavations.

& 269, Civll C. § 3376. Trees on land of one owmer. Trees whose trunks.
stand wholly upon the land of one owner belong exclusively to him
although their roots grow into the land of another.

g 270, Civil C. § 3377. Same on line. Trees whose trunks stand partly
on the land of two or more coterminous owners belong to them in
common.

ARTICLE 3.— OBLIGATIONS OF OWNERS.

8 271, Civil C. § 3378. Repairs and taxes. The owner of a life estate must
keep the buildings and fences in repair from ordinary waste and must
pay the taxes and other annual charges and a just proportion of
extraordinary assessments benefiting the whole inheritance.

§ 272, Civll C. § 3379. Boundaries. Fences. Coterminous owners are
mutually bound equally to maintain:

1. The boundaries and monuments between them.

2. The fences between them, unless one of them chooses to let his
land lie open as a public common, in which case, if he afterwards
incloses it, he must refund to the other a just proportion of the value
at that time of any division fence made by the latter.

CHAPTER 28.
USES AND TRUSTS.

g 273, CIvll C. § 3380. What are. Uses and trusts in relation to real prop-
erty are those only which are specified in this chapter.

§ 215, Civil C. § 3381. Who deemed to have legal estate. Every person
who by virtue of any transfer or devise is entitled to the actual
possession of real property and the receipt of the rents and profits
thereof is deemed to have a legal estate therein of the same quality
and duration and subject to the same conditions as his beneficial
interest.

gz, ovit . § 3382. Trust valid, if connected with power. The last

section does not divest the estate of any trustee in a trust heretofore
existing, when the title of such trustee is not merely nominal, but is
connected with some power of actual disposition or management
in relation to the real property which is the subject of the trust.

.cvitc.  § 3383. Transfer must be direct. Every disposition of real

property, whether by transfer or will, must be made directly to the
person in whom the right to the possession and profits is intended to
be vested, and not to any other, to-the use of or in trust for such
person; and if made to any person to the use of or in trust for
another no estate or interest vests in the trustee: but he must execute
a release of the property to the beneficiary on demand, the latter
paying the expense thereof.

§ s Civil €, § 3384. Qualification of preceding sections. The preced-
ing sections of this chapter do not extend to trusts arising orresulting
by implication of lay. nor prevent or affect the creation of such express
trusts as are hereinafter authorized and defined.
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§ 3386. Requisites of trusts. No trust in relation to real § 2m, civiic.
property is valid unless created or declared:
1. By a‘written instrument, subscribed by the trustee or by his
agent thereto authorized by writing.
2. By the instrument under which the trustee claims the estate
affected; or,
3. By operation of law.
§ 3386. When trust presumed. When a transfer of real § 2w, civiic.
property is made to one person and the consideration therefor is paid
by or for another a trust is presumed to result in favor of the person
by or for whom such payment is made.
§ 3387. Innocent purchaser. No implied or resulting trust § 2. civuc
can prejudice the right of a purchaser or incumbrancer of real prop-
erty for value and without notice of the trust.
§ 3388. For what trusts may be created. Express trusts § 2 civuc.
may be created for any of the following purposes:
1. To sell real property and apply or dispose of the proceeds in
accordance with the instrument creating the trust.
2. To mortgage or lease real property for the benefit of annuitants
or other legatees or for the purpose of satisfying any charge thereon.
3. To receive the rents and profits of rea{v property and pay them
to or apply them to the use of any person, whether ascertained at the
time OF the creation of the trust or not, for himself or for his family
«during the life of such person or for any shorter term, subject to the
rules of chapter 26 of this code; or,
4. To receive the rents and profits of real property and to accumu-
late the same for the purposes and within the limits prescribed by
the same chapter.
§ 3389. When devise valid as power in trust. A devise § 2. civii C.
of real property to executors or other trustees to be sold or mortgaged,
when the trustees are not also empowered to receive the rents and
profits, vests no estate in them; but the trust is valid as a power in
trust.
§ 3390. When surplus subject to creditors’ claims. When g 2s4, civii C.
a trust is created to receive the rents and profits of real property and
no valid direction for accumulation is given the surplus of such rents
and profits beyond the sum that may be necessary for the education
and support of the person for whose benefit the trust is created is
liable to the claims of the creditors of such person in the same manner
as personal property which cannot be reached by execution.
§ 3391. When trust valid as power. When an express trust g 2. civil C.
in relation to real property is created for any purpose not enumerated
in the preceding section, such trust vests no estate in the trustees;
but the trust, if directing or authorizing the performance of any act
which may be lawfully performed under a power, is valid as a power
in trust, subject to the provisions in relation to such powers con-
tained in chapter 29 of this code.
§ 3392. Power in trust not prohibited. Nothing in this g 2. cvu c.
<chapter prevents the creation of a power in trust for any of the pur-
poses for which an express trust may be created.
§ 3393. Realty passes when trust valid as power. In g2s, civiic.
every case when a trust is valid as a power in trust the real property
to which the trust relates remains in or passes by succession to the
person otherwise entitled, subject to the execution of the trust as a
power in trust.
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§ 3394. Whole estate vests in trustees. Except as herein-
after otherwise provided, every express trust in real property, valid as
such in its creation, vests the whole estate in the trustees, subject
only to the execution of the trust. The beneficiaries take no estate
or interest in the property, but may enforce the performance of the
trust.

§ 33956. Contingent trust. Notwithstanding anything con-
tained in the last section, the author of a trust may in its creation
prescribe to whom the real property to which the trust relates shall
belong, in the event of the failure or termination of the trust, and
may transfer or devise such property, subject to the execution of the
trust.

§ 3396. Legal estate. The grantee or devisee of real property
subject to d trust acquires a legal estate in the property as against all
persons except the trustees and those lawfully claiming under them.

§ 339%7. Undisposed estates. When an express trustis created
in relation to real property every estate not embraced in the trust and
not otherwise disposed of is left in the author of the trust or his suc-
Cessors.

§ 3398. Limited disposal. The beneficiary of a trust for the
receipt of the rents and profits of real property or for the payment of
an annuity out of such rents and profits may be restrained from dis-
posing of his interest in such trust during his life or for a term of
years by the instrument creating the trust.

§ 3398. Grantseparatefrom trust. When absolute. When
an express trust is created in relation to real property, but is not con-
tained or declared in the nt to the trustee or in an instrument
signed by him and recorde(ﬂ?l the same office with the grant to the
trustee, such grant must be deemed absolute in favor of the subse-
quent creditors of the trustee not having notice of the trust and in
favor of purchasers from such trustee without notice and for a valu-
able consideration.

§ 3400. When transfer of trustees void. When a trust in
relation to real property is expressed in the instrument creating the
estate, every transfer or other act of the trustees in contravention of
the trust is absolutely void.

§ 3401. When trust ceases. When the purpose for which an
express trust was created ceases, the estate of the trustees also ceases.

CHAPTER 29.
POWERS.

§ 3402. What powers permitted. Powers in relation to real
property are those only which are specified in this chapter.

§ 3403. Power of attorney excluded. The provisions of
this chapter do not extend to a simple power of attorney to convey
real property in the name of the owner and for his benefit.

§ 3404. Power deflned. A power as the term is used in this
chapter is an authority to do some act in relation to real property, or
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to the creation or revocation of an estate therein or a charge thereon
which the owner granting or reserving such power might himself per-
form for any purpose.

§ 3406. Author deflned. The author of a power as the term
is used in this chapter is the person by whom a power is created,
whether by grant or devise; and the holder of a power is the person
in whom a power is vested, whether by grant, devise or reservation.

§ 3408. Powers classifled. Powers are general or special and
beneficial or in trust.

§ 8407. General. A power is general when it authorizes the
alienation or incumbrance of a fee in the property embraced therein
b)}’ a grant, will or charge, or any of them, in favor of any person
whatever. -

§ 3408. Special. A power is special:

1. When a person or class of persons is designated to whom the
disposition of property under the power is to be made; or,

2. When it authorizes the alienation or incumbrance by means of
a grant, will or charge of only an estate less than a fee.

§ 8409. Beneflcial. A power is beneficial when no person
other than its holder has by the terms of its creation any interest in
its execution.

§ 8410. In trust. A power is in trust when any person or class
of persons, other than its holder, has by the terms of its creation an
interest in its execution.

§ 3411. General power. When in trust. A general power
is 1n trust when any person or class of persons, other than its holder,
is designated as entitled to the proceeds or the disposition or charge
authorized by the power or to any portion of the proceeds or other
benefits to result from its execution.

§ 8412. Special. Same. A special power is in trust:

1. When the disposition or charge which it authorizes is limited
to be made to any person or class of persons other than the holder of
the power; or,

2. When any person or class of persons other than the holder is
designated as entitled to any benefit from the disposition or charge
authorized by the power.

§ 3413. Capacity to create. No person is capable of creating
a power who is not at the same time capable of granting some estate
in the property to which the power relates.

§ 3414, In whom vested. A power may be vested in any
person.

§ 3416. How created. A power may be created only:

1. By a suitable clause contained in a grant of some estate in the
real property to which the power relates or in an agreement to execute
such a grant; or,

2. By a devise contained in a will.

§ 34{6. Power reserved. The grantor in any conveyance
may reserve to himself any power, beneficial or in trust, which he
might lawfully grant to another; and every power thus reserved is
subject to the provisions of this chapter in the same manner as if
granted to another.

§ 3417. When irrevocable. Every power, beneficial or in
trust, is irrevocable unless an authority to revoke it is given or reserved
in the instrument creating the power.
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3418. When power is a lien. A power is a lien upon the
real property which it embraces from the time the instrument in
which it is contained takes effect, except that against creditors, pur-
chasers and incumbrancers in good faith and without notice from any
person having an estate in such real property, the power is a lien only
from the time the instrument in which it is contained is duly
recorded.

§ 3419. When power deemed part of security. When a
power to sell real property is given to a mortgagee or other incum-
brancer in an instrument intended to secure the payment of money.
the power is to be deemed a part of the security and vests in any per-
son who by assignment becomes entitled to the money so secured to
be paid and may be executed by him whenever the assignment is duly
acknowledged and recorded.

§ 8420. Who cannot execute power. A power cannot be
executed by any person not capable of disposing of real property.

§ 3421. Married woman. A married woman may execute a
power during her marriage without the concurrence of her husband,
unless otherwise prescribed by the terms of the power.

§ 8422. Married woman cannot execute before majority.
No power can be executed by a married woman before she attains her
majority.

§ 3423. How power executed. A power can be executed
only by a written instrument which would be sufficient to pass the
estate or interest intended to pass under the power, if the person
executing the power was the actual owner.

§ 8424. Execution. By all of several. By survivors, if
one dies. When a power is vested in several persons all must unite
in its execution; but in case any one or more of them is dead the
power may be executed by the survivor or survivors, unless otherwise
prescribed by the terms of the power.

§ 3426. How executed by will. When a power to dispose of
real property is confined to a disposition by devise or will the in-
strument of execution must be a will duly executed according to the
provisions of chapter 40.

3428. How by grant. When a power is confined to a dispo-
sition by grant, it cannot be executed by will even though the dispo-
sition is not intended to take effect until after the death of the person
executing the power. )

§ 342%7. When directed by insufficient instrument. When
the author of a power has directed or authorized it to be executed by
an instrument which would not be sufficient in law to pass the estate,
the power is not void, but its execution is to be governed by the rules
before prescribed in this chapter.

§ 3428. Formalities unnecessary. When the author of a
power has directed any formalities to be observed in its execution, in
addition to those which would be sufficient to pass the estate, the
observance of such additional formalities is not necessary to a valid
execution of the power.

§ 3429. Trivial conditions disregarded. When the condi-
tions annexed to a power are merely nominal and evince no intention
of actual benefit to the party to whom or in whose favor they are to
be performed, they may be wholly disregarded in the execution of the
power.
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§ 3430. Binding conditions. With the exceptions contained
in the preceding sections the intentions of the author of a power as o
the mode, time and conditions of its execution must be observed, sub-
ject to the power of a district court to supply a defective execution in
the cases provided in sections 3439 and 3463.

§ 3431. Consent, how expressed. When the consent of a
third person to the execution of a power is requisite, such consent
must be expressed in the instrument by which the power is executed
or be certified in writing thereon. In the first case the instrument of
execution, in the second, the certificate must be subscribed by the
party whose consent is required and to entitle the instrument to be
recorded such signature must be duly proved or acknowledged accord-
ing to the chapter on recording transfers.

% 3432. Consent of all survivors. When the consent of
several persons to the execution of a power is requisite all must con-
sent thereto; but in case any one or more of them is dead the consent
of the survivors is sufficient, unless otherwise prescribed by the terms
of the power.

§ 3433. Valid without recital. Every instrument executed
by the holder of a power, conveying an estate or creating a charge
which such holder would have no right to convey or create except
by virtue of his power, is to be deemed a valid execution of the
power, even though not recited or referred to therein.

§ 3434. When to be deemed conveyance. Every instru-
ment except a will in execution of a power, even though the power
is one of revocation only is to be deemed a conveyance within the
meamn% of the chapter on recording transfers.

436. Disposition beyond authority. A disposition or
(harge by virtue of a power more extensive than was authorized
thereby is not therefore void; but every estate or interest so created
so far as it is embraced by the terms of the power is valid. .

3436. Time runs from creation of power. The period $

during which the absolute right of alienation may be suspended by

an instrument in execution of a power must be computed, not from

the date of the instrument, but from the time of the creation of the
ower.

§ 3437. Conditions at creation determine legality. No
estate or interest can be given or limited to any person by an instru-
ment in execution of a power which could not have been given or
limited at the time of the creation of the power.

§ 3438. Married wqman’s power. When a married woman,
entitled to an estate in fee, is authorized by a power to dispose of
such estate during her marriage, she may by virtue of such power
create any estate which she might create if unmarried.

§ 3439. Relief of purchasers from defects. Purchasers for
a valuable consideration, claiming under a defective execution of a
power, are entitled to the same relief as similar purchasers claiming
under a defective conveyance from an actual owner.

§ 8440. Fraud. Instruments in execution of a power are
affected by fraud inthe same manner as like instruments executed by
owners or trustees.

§ 8441. Power to married woman. A general and beneficial
power is valid which gives to a married woman power to dispose, during
her marriage and without the concurrence of her husband, of a present
or future estate in real property conveyed or devised to her in fee.
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§ 3442. Estates changed into fee. When an absolute power
of disposition not accompanied by any trust is given to the owner of
a particular estate for life or years, such estate is changed into a fee,
absolute in favor of creditors, purchasers and incumbrancers, but sub-
ject to any futureestateslimited thereon, in case the powershould not be
executed or the property should not be sold for the satisfaction of debts.

§ 3443. Same. When an absolute power of disposition not ac-
companied by any trust, is given to any person to whom no particu-
lar estate is limited, such person also takes a fee, subject to any future
estate that may be limited thereon, but absolute in favor of creditors,

purchasers and incumbrancers.

§ 3444. Same. In all cases when an absolute power of disposi-
tion is given, not accompanied by any trust, and no remainder is
limited on the estate of the holder of the power, he is entitled to an
absolute fee.

§ 3446. Same. When a general and beneficial power to devise
the inheritance is given to the owner of an estate for life or for years,
he is deemed to possess an absolute power of disposition within the
meaning of the last three sections.

§ 3446. When power deemed absolute. Every power of
disposition is deemed absolute by means of which the holder is
enabled in his lifetime to dispose of the entire fee in possession or
in expectancy for his own benefit.

§ 3447. Grantor deemed owner. When power of revoca-
tion reserved. When the grantor in any conveyance reserves to
himself for his own benefit an absolute power of revocation, such
grantor is still to be deemed the absolute owner of the estate con-
veyed so far as the rights of creditors and purchasers are concerned.

§ 3448. When special and beneficial power valid. A
speclal and beneficial power is valid which is granted:

1. To a married woman to dispose, during the marriage, of any
estate less than a fee belonging to her in the property to which the
power relates; or,

2. To the owner of a life estate in the property embraced in the
power to make leases, commencing in possession during his life.

§ 3449. How far power to lease void. A special and bene-
ficial power to make leases of agricultural land for more than ten
years or of town or city lots for more than twenty years is void only
as to the time beyond ten or twenty years, and authorizes leases for
those terms or less.

§ 34560. When power to lease transferable. The power of
the owner of a life estate to make leases is not transferable as a sep-
arate interest, but is annexed to his estate and will pass, unless spe-
cially excepted, by any grant of such estate. If specially excepted in
any such grant it is extinguished.

§ 3461. Power to lease released. The power of the owner of
a life estate to make leases may be released by him to any person entitled
to a future estate in the property and is thereupon extinguished.

§ 3462. Mortgage does not extinguish power. A mortgage
executed by the owner of a life estate having a power to make leases
or by a married woman by virtue of any beneficial power does not
extinguish or suspend the power, but the power is bound by the
mortgage in the same manner as the real property embraced therein.

§ 3463. Effects of same. The effects on the power of a lien
by mortgage, such as is mentioned in the last section, are:
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1. That the mortgagee is entitled to an execution of the power so
far as the satisfaction of his lien may require it; and,

2. That any subsequent estate created by the owner in execution
of the power becomes subject to the mortgage in the same manner
as if in terms embraced therein.

§ 3464. When power subject to creditors’ claims. Every 838 CisllC.
special and beneficial power is liable to the claims of creditors in the
same manner as other interests that cannot be reached by execution
and the execution of the power may be adjudged for the benefit of
the creditors entitled.

§ 3466. Other powers void. No beneficial power, general or § s, civii C.
special, not already specified and defined in this chapter can hereafter
be created.

§ 3466. Powers enforceable for parties interested. Every § o, civii c.
trust power unless its execution is made expressly to depend on the
will of the trustees is imperative and imposes a duty on the trustee,
the performance of which may be compelled for the benefit of the
parties interested.

§ 3467. Same. A trust power does not cease to be imperative 8§31, Civli C.
when the trustee has the right to select any and exclude others of the
persons designated as the beneficiaries of the trust.

§ 3468. Equal shares. When a disposition under a power is § 352 Civil C.
directed to be made to, among or between several persons, without
any specification of the share or sum to be allotted to each, all the
persons designated are entitled to equal proportions.

§ 3469. %lscretlonary power. When the terms of a power 8§ 353, Civil C.

nnport that the estate or fund is to be distributed among several
persons designated in such manner or proportions as the trustee of
the power may think proper, the trustee may allot the whole to
any one or more of such persons in exclusion of the others.

§ 3460. Death of trustee. If the trustee of a power with the §ss, cwil C.
right of selection dies, leaving the power unexecuted, its execution
must be adjudged for the benefit equally of all the persons designated
as objects of the trust.

-.)3461 Execution by district court. When a power in § 355 CiwiiC.

trust is created by will and the testator has omitted to designate,
expressly or by necessary implication, by whom the power is to be
executed its execution devolves on the district court.

§ 3462. Execution for beneflt of creditors. The execution $ 3. CIvil C.
in whole or in part of any trus? power may be adjudged for the bene-
fit of the creditors or assignees of any person entitled as one of the
beneficiaries of the trust to compel its execution when his interest is
transferable.

§ 3463. Defects cured. When the execution of a power in trust § 37, Civll C.
is defective in whole or in part under the provisions of this chapter,
its proper execution may be adjudged in favor of the persons
designated as the objects of the trust.

§ 3464. Certain other laws apply. The provisions of chap- § 3¢ Civil C.
ters 57 and 58, saving the rights of other persons from prejudice by
the misconduct of trustees and authorizing the court to remove and
appoint trustees; the provisions of chapter 41, devolving express
trusts upon the court on the death of the trustee; and the provisions
of section 3401 apply equally to powers in trust and the trustees of
such powers.
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CHAPTER 30.

PERSONAL OR MOVABLE PROPERTY.

ARTICLE 1. — PERSONAL PROPERTY IN (GENERAL.

§ 3466. Governed by law of domicile. If there is no law
to the contrary in the place where personal property is situated it is
deemed to follow the person of its owner and is governed by the law
of his domicile.

ARTICLE 2. — THINGS IN ACTION.

§ 3466. Deflned. A thing in action is a right to recover money
or other personal property by a judicial proceeding.

§ 3467. Transferable. A thing in action, arising out of the
violation of a right of property or out of an obligation, may be trans-
ferred by the owner. Upon the death of the owner it passes to his
personal representatives, except when in the cases provided by law it
passes to his devisees or successor in office.

ARTICLE 3. — SHIPPING.

GENERAL PROVISIONS.

§ 3468. Ship defined. The term ‘“ship” or *“shipping,” when
used in this code, includes steamboats, sailing vessels, canal boats,
barges and every structure adapted to be navigated from place to
place for the transportation of merchandise or persons.

§ 3469. Appurtenances. All things belonging to the owners
which are on board a ship and are connected with its proper use for
the objects of the voyage and adventure in which the ship is engaged
are deemed its appurtenances.

§ 3470. Navigation classified. Ships are engaged either in
foreign or domestic navigation. Ships are engaged in foreign navi-
gation when passing to or from a foreign country, and in domestic
navigation when passing from place to place within the United
States.

§ 3471. Domestic and foreign ships. A ship in the port of
the state or territory to which it belongs is called a domestic ship; in
another port it is called a foreign ship.

§ 3472. Power of court. If a ship belongs to several persons,
not partners, and they differ as to its use or repair the controversy
may be determined by any court of competent jurisdiction.

§ 3473. Possessor liable. If the owner of a ship commits its
possession and navigation to another, that other and notthe owner is
responsible for its repairs and supplies.

§ 3474. Congress regulates. The registry, enrollment and
license of ships are regulated by acts of congress.
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RULES OF NAVIGATION.

§ 3476. Meeting ships. Limitation. In the case of ships § sss. civiiC.
meeting the following rules must be observed in addition to those
prescribed by any statutes of this state, which relate to navigation:

1. Whenever any ship proceeding in one direction meets another
ship proceeding in another direction so that if both ships were to con-
tinue their respective courses they would pass so near as to involve
the risk of a collision, the helms of both ships must be put to port so
as to pass on the port side of each other, except when the circum-
stances of the case are such as to render a departure from the rule
necessary in order to avoid immediate danger and subject also to a
due regard to the dangers of navigation.

2. A steamer navigating a narrow channel must, whenever it is safe
and practicable, keep to that side of that fair way or mid-channel which
lies on the starboard side of the steamer. A steamer when passing
another steamer in such channel must always leave the other upon
the larboard side.

3. When steamers must inevitably or necessarily cross so near that
by continuing their respective courses there would be a risk of colli-
sion each vessel must put her helm to port so as always to pass on
the larboard side of each other.

The rules of this section do not apply to any case for which a
different rule is provided by the regulations for the government of
pilots of steamers approaching each other within sound of the steam
whistle, or by the regulations concerning lights upon steamers, or
other matters prescribed under authority of any act of congress.

§ 3476. Infringement. Damages. If it appears that a colli- § s, civit c.
sion was occasioned by failure to observe any rule of the foregoing
section the owner of the ship by which such rule is infringed cannot
recover compensation for damages sustained by the ship in such
collision, unless it appears that the circumstances of the case made a
departure from the rule necessary.

§ 3477. Damage presumed trom default. Damage to person § 311, civii C.
or property arising from the failure of a ship to observe any rule of
section 3475 must be deemed to have been occasioned by the willful
default of the person in charge of the deck of such ship at the time,
unless it appears that the circumstances of the case made a departure
from the rule necessary.’

§ 3478. Liability defined. Losses caused by collision are to § s, civu c.
be borne as follows:

1. If either party was exclusively in fault he must bear his own
loss and compensate the other for any loss he has sustained.

2. If neither party was in fault the loss must be borne by him on
whom it falls.

3. If both were in fault the loss is to be equally divided, unless it
appears that there was a great disparity in fault, in which case the
loss must be equitably apportioned; or,

4. If it cannot be ascertained where the fault lies the loss must be
equally divided.
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CHAPTER 31.

PRODUCTS OF THE MIND.

§ 3479. Owmership of. The author of any product of the
mind, whether it is an invention, or a composition in letters or art, or
a design, with or without delineation, or other graphical representa-
tion has an exclusive ownership therein and in the representation or
expression thereof, which continues so long as the product and the
representations or expressions thereof made by him remain in his

ssession.

§ 3480. Owmership of joint products. Unless otherwise
agreed, .a product of the mind in the production of which several
persons are jointly concerned is owned by them as follows:

1. If the product is single, in equal proportions; or,

2. If it is not single, in proportion to the contribution of each.

§ 3481. Transfer. The owner of any product of the mind, or
of any representation or expression thereof, may transfer his property
in the same.

§ 3482. Publication. If the owner of a product of the mind
intentionally makes it public a copy or reproduction may be made
public by any person without responsibility to the owner so far as the
law of this state is concerned.

§ 3483. Subsequent production of same thing. If the
owner of a product of the mind does not make it public, any other
person subsequently and originally producing the same thing, has the
same right therein as the prior author, which is exclusive to the same
extent against all persons except the prior author, or those claiming
under him.

3484. Owmership of private communications. Letters
and other private communications in writing belong to the person to
whom they are addressed and delivered; but they cannot be published
against the will of the writer, except by authority of law.

CHAPTER 32.
OTHER KINDS OF PERSONAL PROPERTY.

§ 3486. Trade-marks. One who produces or deals in a par-
ticular thing or conducts a particular business may appropriate to his
exclusive use as a trade-mark any form, symbol or name which has
not been so appropriated by another to designate the origin or owner-
ship thereof: but he cannot exclusively appropriate any designation,
or part of a designation, which relates only to the name, quality, or
the description of the thing or business, or the place where the thing
is produced or the business is carried on.

§ 3486. Good will. The good will of a business is the expec-
tation of continued public patronage, but it does not include a right
to use the name of any person from whom it was acquired.

§ 3487. Is property. Transferable. The good will of a
business is property, transferable like any other.
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§ 3488. Title deeds. Instruments essential to the title of real 8 s, civuc.
property and which are not kept in a public office as a record pur-
suant to law belong to the person in whom for the time being such
title may be vested and pass with the title.

CHAPTER 33.
ACQUISITION OF PROPERTY.

ARTICLE 1.— MODES IN WHICH PROPERTY MAY BE ACQUIRED.

Occupancy.
Accession.
Transfer.
Will; or,

Succession.

% 3489. How property acquired. Property is acquired by: 8 se, civu c.
>
3

Ot~ oot

ARTICLE 2. — OCCUPANCY.

§ 3490. Title by occupancy. Occupancy for any period con- § s civil C.
fers a title sufficient against all except the state and those who have
title by prescription, accession, transfer, will or succession.

§ 3491. Prescription. Occupancy for the period prescribed by § 5. Civii C.
the code of civil procedure or any law of this state as sufficient to bar
an action for the recovery of the property confers a title thereto, de-
nominated a title by prescription, which is sufficient against all.

ARTICLE 3.— ACCESSION.

ACCESSION TO REAL PROPERTY.

§ 3482. Fixtures, when tenant may remove. When a g s, civiC.
person affixes his property to the land of another without an agree-
ment permitting him to remove it, the thing affixed belongs to the
owner of the land, unless he chooses to require the former to remove
it; provided, that a tenant may remove from the demised premises any
time during the continuance of his term anything affixed thereto for
the purpose of trade, manufacture, ornament or domestic use, if the
removal can be effected without injury to the premises, unless the
thing has by the manner in which it is affixed become an integral
part of the premises.
§ 3493. Riparian accretions. When from natural causes §sss, civiic.
land forms by imperceptible degrees upon the bank of a river or
stream, navigable or not navigable, either by accumulation of material
or by the recession of the stream, such land belongs to the owner of
the bank, subject to any existing right of way over the bank.
§ 3494. Land removed by stream reclaimed, when. Ifa §s3ss, civi C.
river or stream, navigable or not navigable, carries away by sudden
violence a considerable and distinguishable part of a bank and bears
it to the opposite bank or to another part of the same bank, the owner
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of the part carried away may reclaim it within a year after the owner
of the land to which it has been united takes possession thereof.

§ 3496. Islands in navigable streams. Islandsandaccumu-
lations of land formed in the beds of streams which are navigable
belong to the state, if there is no title or prescription to the contrary,

§ 3496. In other streams. An island or accumulation of
land formed in a stream which is not navigable belongs to the owner
of the shore on that side where the island or accumulation is formed,
or if not formed on one side only, to the owners of the shore on the
two sides, divided by an imaginary line drawn through the middle of
the river.

§ 3497. Island formed by new channel. If astream, navi-
gable or not navigable, in forming itself a new arm divides itself and
surrounds land belonging to the owner of the shore and thereby
forms an island, the island belongs to such owner.

§ 3498. When ancient bed taken as indemnity. If a
stream, navigable or not navigable, forms a new course, abandoning
its ancient bed, the owners of the land newly occupied take by way of
indemnity the ancient bed abandoned, each in proportion to the land
of which he has been deprived.

ACCESSION TO PERSONAL PROPERTY.

§ 3499. Things inseparably united. When things belong-
ing to different owners have been united so as to form a single thing
and cannot be separated without injury the whole belongs to the
owner of the thing which forms the principal part, who must, how-
ever, reimburse the value of the residue to the other owner or sur-
render-the whole to him.

§ 3600. Principal part defined. That part is to be deemed
the principal part to which the other has been united only for. the
use, ornament or completion of the former, unless the latter is the
more valuable and has been united without the knowledge of its
owner, who may in the latter case require it to be separated and
returned to him, although some injury should result to the thing to
which it has been united.

§ 3601. Further deflned. If neither part can be ¢onsidered
the principal within the rule prescribed by the last section, the more
valuable, or if the values are nearly equal, the more considerable in
bulk is to be deemed the principal part.

§ 3602. Thing made from another’s materials. If one
makes a thing from materials belonging to another the latter may
claim the thing on reimbursing the value of the workmanship unless
the value of the workmanship exceeds the value of the materials,
in which case the thing belongs to the maker on reimbursing the
value of the materials.

3603. Blended materials. When one has made use of mate-
rials which in part belong to him and in part to another in order to
form a thing of a new description without having destroyed any of the
materials, but in such a way that they cannot be separated without
inconvenience, the thing formed is common to both proprietors in
proportion, as respects the one, of the materials belonging to him, and
as respects the other, of the materials belonging to him and the price
of his workmanship.
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§ 3604. Admixtures of materials. When a thing has been
formed by the admixture of several materials of different owners and
neither can be considered the principal substance, an owner, without
whose consent the admixture was made, may require separation if the
materials can be separated without inconvenience. If they cannot
be thus separated the owners acquire the thing in common in propor-
tion to the quantity, quality and value of their materials; but if the
materials of one were far superior to those of the others, both in
quantity and value, he may claim the thing on reimbursing to the
others the value of their materials.

§ 3606. Foregoing sections not applicable to willful use.
The foregoing sections of this chapter are not applicable to cases in
which one willfully uses the materials of another without his consent;
but in such cases the product belongs to the owner of the material if
its identity can be traced.

§ 3606. Material restored in kind or value paid. In all
cases when one whose material has been used without his knowledge in
order to form a product of a different description, can claim an interest
in such product, he has an option to demand either restitution of
his material in kind in the same quantity, weight, measure and
quality, or the value thereof; or when he is entitled to the product,
the value thereof in place of -the product.

§ 3607. Damages. One who wrongfully employs materials
belonging to another is liable to him in damages, as well as under the
foregoing provisions of this chapter.

CHAPTER 34.
TRANSFER.
ARTICLE 1. —DEFINITION OF TRANSFER.

§ 3608. Transfer defined. Transfer is an act of the parties or
of the law by which the title to property is conveyed from one living
person tu another.

§ 3609. Consideration unnecessary to validity. A volun-
tary transfer is an executed contract, subject to all rules of law, con-
cerning contracts in general except that a consideration is not neces-
sary to its validity.

ARTICLE 2. —WHAT MAY BE TRANSFERRED.

§ 3610. What may be transferred. Property of any kind
may be transferred except as otherwise provided by this article.

§ 3611. Possibility not transferable. A mere possibility,
not coupled with an interest, cannot be transferred.

§ 3612. Right of re-entry not transferable. A mere right
of re-entry or of repossession for breach of a condition subsequent
cannot be transferred to any one except the owner of the property
affected thereby.
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ARTICLE 3.— MODE OF TRANSFER.

§ 3613. How made. A transfer may be made without writing
in every case in which a writing is not expressly required by statute.
% 3b614. Written transfers named. A transfer in writing is
called a grant, or conveyance, or bill of sale. The term “grant” in
this and the next two articles includes all these instruments unless it
is specially applied to real property.
§ 3616. Grant eﬂ‘ectuaf) only on delivery. A grant takes
effect so as to vest the interest intended to be transferred only upon
its delivery by the grantor.
§ 3616. i,)ehvery presumed at its date. A grant duly exe-
cuted is presumed to have been delivered at its date.

§ 3617. Delivery is absolute. A grant cannot be delivered
to the grantee conditionally. Delivery to him or to his agent as such
is necessarily absolute; and the instrument takes effect thereupon
discharged of any condition on which the delivery was made.

§ 3618. Deflvery in escrow. A grant may be deposited by
the grantor with a third person to be delivered on the performance of
a condition and on delivery by the depositary it will take effect.
While in the possession of the third person and subject to condition
it is called an escrow.

§ 3619. Redelivery does not retransfer. Redelivering a
grant of real property to the grantor or canceling it does not operate
to retransfer the title.

§ 3620. When deemed constructively delivered. Though
a grant is not actually delivered into the possession of the grantee it
is yet to be deemed constructively delivered in the following cases:

1. When the instrument is by the agreement of the parties at the
time of execution understood to be delivered and under such circum-
stances that the grantee is entitled to immediate delivery; or,

2. When it is delivered to a stranger for the benefit of a grantee
and his assent is shown or may be presumed.

ARTICLE 4. — INTERPRETATION OF (GRANTS.

3621. Interpreted same as contracts. Grants are to be
interpreted in like manner with contracts in general except so far as
is otherwise provided by this article.

§ 3622. Limitation not controlled by words less cleaf.
A clear and distinct limitation in a grant is not controlled by other
words less clear and distinct.

§ 3623. When recourse had to recitals. If the operative
words of a grant are doubfful recourse may be had to its recitals to
assist the construction.

§ 362%4. In favor of grantee except public grants. A grant
is to be interpreted in favor of the grantee, except that a reservation
in any grant and every grant by a public officer or body, as such, to a
private party is to be interpreted in favor of the grantor.

§ 3626. Former part prevails. If several parts of a grant
are absolutely irreconcilable the former part prevails.

§ 3626. Without issue defined. When a future interest is
limited by a grant to take effect on the death of any person without
heirs, or heirs of his body, or without issue, or in equivalent words
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such words must be taken to mean successors or issue living at the
death of the person named as ancestor.

§ 3627. Words unnecessary to fee. Words of inheritance
or succession are not requisite to transfer a fee in real property.

ARTICLE 5.— EFFECT OF TRANSFER.

§ 3628. Vests actual title. A transfer vests in the transferee
all the actual title to the thing transferred which the transferrer then
has unless a different intention is expressed or is necessarily implied.

§ 3629. Thing includes incidents. The transfer of a thing
transfers also all its incidents unless expressly excepted; but the
transfer of an incident to a thing does not transfer the thing itself.

§ 3630. Benmefit taken though unnamed. A present inter-
est and the benefit of a condition or covenant respecting property
may be taken by any natural person under a grant although not
named a party thereto.

CHAPTER 35.
TRANSFER OF REAL PROPERTY.

ARTICLE 1. —MODE OF TRANSFER.

§ 3631. Only by law or writing. An estate in real property,
other than an estate at will or for a term not exceeding one year, can
be transferred only by operation of law or by an instrument in writ-
ing, subscribed by the party disposing of the same or by his agent
thereunto authorized by writing.

§ 3632. By-laws empowering officers to execute. Any
foreign or domestic corporation may in its by-laws empower any one
or more of its officers severally or conjointly to execute and acknowl-
edge in its behalf conveyances, transfers, assignments, releases, satis-
factions or other instruments affecting liens upon, titles to or interests
in real estate.

§ 3633. Who executes if not so empowered. Intheabsence
of any by-laws the president or secretary of any corporation, and the
president, secretary, treasurer or cashier of any loan, trust or banking
corporation may execute and acknowledge such instruments when
authorized by resolution of the board of directors.

§ 3634. Prior instruments legalized. All instruments affect-
ing liens upon, titles to or interests in real estate heretofore executed
and acknowledged in good faith by the treasurer or cashier in behalf
of any loan, trust or banking corporation are declared valid and effect-
ual to the same extent as they would have been had the last two
sections been in force at the time of their execution.
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§ 3636. Form of corporation signature. The signature of
a corporation to any instrument mentioned in section 3532 shall be
as follows:
............................ (full name of corporation.)
By (some officer authorized by resolution or the by-laws of the cor-
poration to execute and acknowledge such instrument.)
........................ (official designation of person signing.)

[Seal.] i et , Secretary.

§ 3636. Proved by subscribing witness. Seal unneces-
sary. The execution of a grant of such estate in real property, if it
is not duly acknowledged, must, to entitle the grant to be recorded,
be proved by a subscribing witness or as otherwise provided in sec-
tions 3581 and 3582. The absence of the seal of any grantor or his
agent from any grant of an estate in real property heretofore or
hereafter made shall not invalidate or in any manner impair the same.

§ 3637. Form of grant. A grant of an estate in real property
me'llz'hbe made in substance as follows:

is grant made the ........ dayof ............... in the year
........ , between A. B,, of............, of the first part, and C. D,
of............ , of the second part, witnesseth: That the party of
the first part hereby grants to the party of the second part in con-
sideration of ............ dollars, now received, all the real property
situated in ............ , and bounded (or described) as follows:

Witness the hand of the party of the first part.
A. B.

ARTICLE 2. — EFFECT OF TRANSFER.

§ 3638. Passeseasements. Creates an easement. A trans-
fer of real property passes all easements attached thereto and creates
in favor thereof an easement to use other real property of the person
whose estate is transferred in the same manner and to the same extent
as such property was obviously and permanently used by the person
whose estate is transferred for the benefit thereof at the time when
the transfer was agreed upon or completed.

§ 3639. Covenants implied from use of word “grant.”
From the use of the word “grant” in any conveyance by which an es-
tate of inheritance or fee simple is to be passed the following cove-
nants and none other, on the part of the grantor for himself and his
heirs to the grantee, his heirs and assigns, are implied unless re-
strained by express terms contained in such conveyance:

1. That previous to the time of the execution of such convey-
ance the grantor has not conveyed the same estate, or any right,
title or interest therein to any person other than the grantee.

2. That such estate is at the time of the execution of such convey-
ance free from incumbrances done, made or suffered by the grantor,
or any person claiming under him. Such covenants may be sued
upon in the same manner as if they had been expressly inserted in
the conveyance.

§ 35640. Grant conclusive against whom. Every grant of
an estate in real property is conclusive against the grantor and every
one subsequently claiming under him, except a purchaser or incum-
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brancer who in good faith and for a valuable consideration, acquires a
title or lien by an instrument that is first duly recorded.

§ 3641. Grant valid pro tanto. A grant made by the owner
of an estate for life or years, purporting to transfer a greater estate
than he could lawfully transfer, does not work a forfeiture of his es-
tate, but passes to the grantee all the estate which the grantor could
lawfully transfer.

§ 3642. Title to highway. A transfer of land bounded by a
highway passes the title of the person whose estate is transferred to
the soil of the highway in front to the center thereof unléss a different
intent appears from the grant.

§ 3643. Attornment not necessary. Grants of rents or of
reversions or of remainders are good and effectual without attorn-
ments of the tenants, but no tenant who before notice of the grant
shall have paid rent to the grantor must suffer any damage thereby.

§ 3644. Lineal and collateral warranties abolished. Lin-
eal and collateral warranties with all their incidents are abolished:
but the heirs and devisees of any person who has made any covenant
or agreement in reference to the title of, in or to any real property are
answerable upon such covenant or agreement to the extent of the land
descended or devised to them in the cases and in the manner pre-
scribed by law.

3646. Grant presumes fee simple title. A fee simple
title is presumed to be intended to pass by a grant of real property
unless it appears from the grant that a lesser estate was intended.

§ 3646. Grant takes effect on performance of condition.
An instrument purporting to be a grant of real property to take effect
upon a condition precedent passes the estate upon the performance
of the condition.

§ 3647. After acquired title. When a person purports by
proper instrument to grant real property in fee simple and subse-
quently acquires any title or claim of title thereto the same passes by
operation of law to the grantee or his successors.

§ 3648. Reconveyance when estate defeated by nonper-
formance of condition subsequent. When a grant is made
upon condition subsequent and is subsequently defeated by the non-
performance of the condition, the person otherwise entitled to hold
under the grant must reconvey the property to the grantor or his
successors by grant duly acknowledged for record.

§ 3649. Incumbrances deflned. The term “incumbrances”
includes taxes, assessments and all liens upon real property.
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CHAPTER 36.
TRANSFERS OF PERSONAL PROPERTY.
ARTICLE 1.— MoDE oF TRANSFER.

g 634, Civll C. § 3660. Ships and trusts. An interest in a ship or in an
existing trust can be transferred only by operation of law or by a
written instrument subscribed by the person making the transfer or
by his agent.

8 635, Civil C. § 3661. Other personalty. The mode of transferring other
personal property by sale is regulated by the chapter on that subject
in this code.

ARTICLE 2.— WHAT OPERATES AS A TRANSFER.

‘§ 638, Clvil C, § 3662. When title passes. The title to personal property
sold or exchanged passes to the buyer whenever the parties agree upon
a present transfer and the thing itself is identified, whether it is
separated from other things or not.

g 637, Civil C § 3663. When transfer by executory agreement opera-
tive. Title is transferred by an executory agreement for the sale or
exchange of personal property, only when the buyer has accepted the
thing, or when the seller has completed it, prepared it for delivery
and offered it to the buyer, with intent to transfer the title thereto in
the manner prescribed by the second subdivision of article 4 of
chapter 42.

.8 638, Civil C. § 3664. Transfer by agent. When the possession of personal
property together with the power to dispose thereof is transferred by
its owner to another person an executed sale by the latter, while in
possession to a buyer in good faith and in the ordinary course of
business for value, transfers to such buyer the title of the former
owner, though he may be entitled to rescind and does rescind the
transfer made by him.

ARTICLE 3.— GIFTS.

‘8 639, Clvil C. § 3666. @Gift defilned. A gift is a transfer of personal property
made voluntarily and without consideration.

g 610, CIvll C. § 3666. Requisites of valid verbal gift. A verbal gift is not
valid unless the means of obtaining possession and control of the
thing are given, nor, if it is capable of delivery, unless there is an
actual or symbolical delivery of the thing to the donee.

& 611, Clvil C. § 3667. Irrevocable. Exception. A gift, other than a gift
in view of death, cannot be revoked by the giver.

8 642, CIvll C. § 3668. In view of death defined. A gift in view of death is
one which is made in contemplation, fear or peril of death and with
intent that it shall take effect only in case of the death of the giver.

2 643, Civil C. § 3669. When presumed. A gift made during the last illness
of the giver or under circumstances which would naturally impress
him with an expectation of speedy death is presumed to be a gift in
view of death.

& 64, CIvil C. § 3660. Revocable. Rights of purchaser. A gift in view
of death may be revoked by the giver at any time and is revoked by
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his recovery from the illness or escape from the peril under the
presence of which it was made or by the occurrence of any event
which would operate as a revocation of a will made at the same time;
but when the gift has been delivered to the donee the rightsof a bona
fide purchaser from the donee before the revocation shall not be
affected by the revocation.

§ 3661. Not affected by will. A gift in view of death is not
affected by a previous will; nor by a subsequent will unless it
-expresses an intention to revoke the gift.

§ 3662. Treated as a legacy as to creditors. A gift in view of
death must be treated as a legacy so far as relates only to the creditors
of the giver.

CHAPTER 37.
RECORDING TRANSFERS.
ARTICLE 1.— WHAT MAY BE RECORDED.

§ 3663. What may be recorded. Any instrument or judg-
ment affecting the title to or possession of real property may be
recorded under this chapter.

2. Judgments affecting the title to or the possession of real
property, authenticated by the certificate of the clerk of the court in
which such judgments were rendered may be recorded without
acknowledgment or further proof.

3. Letters patent from the United States and final receivers’
receipts from the United States land offices may be recorded without
acknowledgment or further proof.

§ 3664. Prerequisites to record. Before an instrument can
be recorded unless it belongs to a class provided for in either section
3563 or 3590 its execution must be acknowledged by the person execut-
ing the same, or if executed by a corporation, by the person authorized
to execute it by sections 3532 and 3533, or proved by a subscribing
witness, or as provided|in sections 35681 and 3582, and the acknowledg-
ment or proof certified in the manner prescribed by article 3 of this
chapter.

§ 3666. When provedinstrumentrecorded. An instrument
proved and certified pursuant to sections 3581 and 3582 may be
recarded in the proper office if the original is at the same time
deposited therein to remain for public inspection, but not otherwise.

§ 3666. Transfers by way of mortgage. Transfers of or
liens on property by way of mortgage are required to be recorded in
the cases specified in the chapter on mortgages.

ARTIiCLE 2. — MoDE oF RECORDING.

3667. Where recorded. Fee indorsed. Instruments en-
titled to be recorded must be recorded by the register of deeds of the
county in which the real property affected thereby is situated. The
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register must in all cases indorse the amount of his fee for the record-
ing on the instruments recorded.

3668. When deemed recorded. An instrument is deemed
tobe recorded when, being duly acknowledged or proved and certified, it
is deposited in the register’s office with the proper officer for record.

§ :5)569. Instruments in unorganized counties, where
recorded. The unorganized counties of the state in any judicial
subdivision are hereby attached to and made a part of the county
where the court is held for such subdivision for the purpose of filing
and recording all deeds, mortgages and other instruments, so long as
such counties remain unorganized and the filing and record of all such
deeds, mortgages and other instruments heretofore made in the man-
ner herein provided for are hereby declared to be legal and valid.

§ 3670. Separatebooks for grants and mortgages. Grants,
absolute in terms, are to be recorded in one sc¢t of books and mort-
gages in another.

§ 3671. Duty of register. The dutiecs of registers of deeds
in respect to recording instruments are prescribed by statute.

§ 3672. Transfers of vessels. The mode of recording trans-
fers of vessels registered under the laws of the United States is regu-
lated by acts of congress.

ARTICLE 3. — PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS.

E 35673. At any place in state, before whom. The proof or

acknowledgement of an instrument may be made at any place within

this state before a justice or clerk of the supreme court, or notary
ublic.

P § 3674. Within district in state, before whom. The proof

or acknowledgment of an instrument may be made in this state within

the judicial district, county, subdivision or city for which the officer

was elected or appointed, before either:

A judge or clerk of a court of record: or,

A mayor of a city; or,

A register of deeds; or,

A justice of the peace; or,

A United States circuit or district court commissioner; or,

. A county auditor.

3676. ithout state, but within United States, before
whom. The proof or acknowledgment of an instrument may be
made without the state, but within the United States and within the
jurisdiction of the officer, before either:

1. A justice, judge or clerk of any court of record of the United
States. .

2. A justice, judge or clerk of any court of record of any state or
territory; or,

3. A notary public; or,

4. Any other officer of the state or territory where the acknowl-
edgment is made, authorized by its laws to take such proof or
acknowledgment.

5. A commissioner appointed for the purpose by the governor of
this state, pursuant to the political code.

§ 8676. Without the United States, before whom. The
proof or acknowledgment of an instrument may be made without
the United States before either:
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1. A minister, commissioner or charge d’affairs of the United
States, resident and accredited in the country where the proof or
acknowledgment is made; or,

2. A consul, vice consul or consular agent of the United States
resident in the country where the proof or acknowledgment is
made; or,

3. A judge, clerk, register or commissioner of a court of record of
the country where the proof or acknowledgment is made‘ or,

4. A notary public of such country; or,

5. An officer authorized by the laws of the country where the
proof or acknowledgment is taken to take proof or acknowledg-
ments; or,

6. When any of the officers mentioned in this article are author-
ized by law to appoint a deputy, the acknowledgment or proof may
be taken by such deputy in the name of his principal.

7. All proofs or acknowledgments heretofore taken according to
the provisions of this chapter are hereby declared to be sufficiently
authenticated and to be entitled to record, and all such records hereafter
made shall be notice of the contents of the instruments so recorded.

§ 3677. What knowledge officer taking acknowledg- g s, civil C.
ment must have. The acknowledgment of an instrument must am'd.
not be taken, unless the officer taking it knows or has satisfactory
evidence on the oath or affirmation of a credible witness that the per-
son making such acknowledgment is the individual who is described in
and who.executed the instrument; or, if executed by a corporation,
that the person making such acknowledgment is authorized to make
it as provided in sections 3532 and 3533.

§ 3678. Conveyance by married woman. A conveyance or § est. Civil C.
other instrument executed by a married woman has the same effect 8% ¢ % Il
as if she was unmarried and may be acknowledged in the same
manner,

§ 3679. How proof made, when not acknowledged. Proof g ss, civii .
of the execution of an instrument, when not acknowledged may be
made either:

1. By the party executing it, or either of them; or,

2. By a subscribing witness; or,

3. By other witnesses in cases mentioned in sections 3581 and 3552.

§ 3680. Knowledge required by officer taking proof. If, see:. civiic.
by a subscribing witness, such witness must be personally known to
the officer taking the proof to be the person whose name is subscribed
to the instrument as a witness, or must be proved to be such by the
oath of a credible witness. The subscribing witness must prove that
the person whose name is subscribed to the instrument as a party is
the person described in it, and that such person executed it, and that
the witness subscribed his name thereto as a witness.

§ 3681. When other proof received. The execution of an §sss. civil C.
instrument may be established by proof of the handwriting of the
party and of a subscribing witness, if there is one, in the following
cases:

1. When the parties and all the subscribing witnesses are dead; or,

2. When the parties and all the subscribing witnesses are nonresi-
dents of the state; or,

3. When the place of their residence is unknown to the party
desiring the proof, and cannot be ascertained by the exercise of due
diligence; or,
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4. When the subscribing witness conceals himself, or cannot be
found by the officer by the exercise of due diligence in attempting to
serve a subpoena or attachment; or,

d. In case of the continued failure or refusal of the witness to
testify for the space of one hour after his appearance.

§ 3682. What proof must show. The evidence taken under
the preceding section must satisfactorily prove to the officer the fol-
lowing facts:

‘1. The existence of one or more of the conditions mentioned
therein; and,

2. That the witness testifying knew the person whose name pur-
ports to be subscribed to the instrument as a party, and is well
acquainted with his signature and that it is genuine; and,

3. That the witness testifying personally knew the person who
subscribed the instrument as a witness, and is well acquainted with
his signature and that it is genuine; and,

4. The place of residence of the witness.

gess, cvii . § 3683. Contents of certificate. An officer taking proof of
the execution of an instrument must, in his certificate indorsed
thereon or attached thereto, set forth all the matters required by law
to be done or known by him or proved before him on the proceeding,
together with the names of all the witnesses examined before him,
their places of residence respectively, and the substance of their
evidence.
6, civil . § 3684. Forms of certificates. An officer taking the acknowl-
o2 7% edgment of an instrument must indorse thereon or attach thereto a
certificate substantially in the forms hereinafter prescribed.

1. Such certificate of acknowledgment, unless it is otherwise in
this article provided, must be in substantially the following form:

State of................ ,
County of .............. } 88

On this........ dayof............ , in the year....... , before me
personally appeared.................... , known to me (or proved to
meon theoathof.................... ) to be the person who is de-

scribed in and who executed the within instrument, and acknowledged
to me that he (or they) executed the same.

2. The certificate of acknowledgment of an instrument executed
by a corporation must be substantially in the following form:

State of ............... ,
County of.............. } 88

On this ....... day of............ , in the year....... , before me
(here insert the name and quality of the officer), personally appeared
, known to me (or proved to me on the oath of
.................... ) to be the president (or the secretary) of the
corporation that is described in and that executed the within instru-
ment, and acknowledged to 'me that such corporation executed the
same.

3. The certificate of acknowledgment by an attorney in fact must
be substantially in the following form:
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Stateof ................
County of ............... 88

On this........ dayof ............. , in the year ... ., before me
(here insert the name and quality of the officer), personally appeared
.................... , known to me (or proved to me on the oath of
.................. ) to be the person who is described in and whose
name is subscribed to the within instrument as the attorney in fact
of ...l and acknowledged to me that he subscribed the
name of ................. thereto as principal and his own name as

attorney in fact.

4. All acknowledgments of deeds or other instruments in writing
made by any deputiy sheriff of this state shall be made substantially
according to the following form:

State of North Dakota,

On this........ dayof ............. , in the year . ... before me,
B eiiieireiinaaaa ,in and for said county, personally appeared
.................. , known to me to be the person who is described
in and whose name is subscribed to the within instrument as deputy
sheriff of said county and acknowledged to me that he subscribed the
name of ..........eeiunnn thereto as sheriff of said county and his
own name as deputy sheriff.

§ 36856. Legalizing former acknowledgments. All ac-
knowledgments heretofore made by any deputy sheriff of the several
counties of this state, either by or for himself as such deputy, or in
the name of or for his principal, to .any sheriff’s certificate of sale,
certificate of redemption, or sheriff’s deed, or other instrument apper-
taining to the sale, redemption or conveyance of any real estate sold
at sheriff’s sale upon execution or by foreclosure, either by action or
advertisement shall be and the same is hereby declared to be legal
and of binding force and effect.

§ 35686. How officer’s certificate authenticated. Officers
taking and certifying acknowledgments or proof of instruments for
recorg must authenticate their certificates by affixing thereto their
signatures followed by the name of their offices; also their seals of
office, if by the laws of the territory, state or country where the
acknowledgment or proof is taken, or by authority of which they are
acting, they are required to have ofﬁcia{seals. Judges and cler{s of
courts of record must authenticate their certificates as aforesaid by
affixing thereto the seal of their proper court; and mayors of cities
by the seal thereof.

§ 3687. Certiflcate of clerk. Acknowledgment before
justice. The certificate of proof or acknowledgment, if made before
a justice of the peace, when used in any county other than that in
which he resides must be accompanied by a certificate under the hand
and seal of the clerk of the district court, or of any other county
court of record of the county in which the justice resides, setting
forth that such justice at the time of taking such proof or acknowl-
edgment was authorized to take the same and that the clerk is ac-
quainted with his handwriting and believes that the signature to the
original certificate is genuine.

§ 3688. Action to correct certificate. When the acknowl-
edgment or proof of execution of an instrument is properly made,
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but defectively certified, any party interested may have an action in
the district court to obtain a judgment correcting the certificate.

§ 3689. Actiontoprove instrument. Any person interested
under an instrument entitled to be proved for record may institute an
action in the district court against the proper parties to obtain a judg-
ment proving such instrument.

§ 3690. What entitles judgment to record. A certified
copy of the judgment in a proceeding instituted under either of the
two preceding sections, showing the proof of the instrument, and
attached thereto, entitles the instrument to record with like effect as
if acknowledged.

§ 3691. Authority of officers in taking proof. Officers
authorized to take the proof of instruments are authorized in such
proceedings:

To administer oaths or affirmations.
2. To employ and swear interpreters.
3. To issue subponas, obedience to which may be enforced as
provided in the code of civil procedure.

§ 3692. Code does not affect former instruments. The
legality of the execution, acknowledgment, proof, form or record of
any conveyance or other instrument made before this amended code
goes into effect, executed, acknowledged, proved or recorded is not
affected by anything contained in this chapter, but depends for its
validity and legality, except as to seals, upon the laws in force when
the act was performed.

§ 3693. Force and record of former instruments. All
conveyances of real property made before this amended code goes into
effect and acknowledged or proved according to the laws in force at
the time of such making and acknowledgment or proof have the same
force as evidence and may be recorded in the same manner and with
like effect as conveyances executed and acknowledged in pursuance
of this chapter.

ARTICLE 4. — EFPFECT OF RECORDING OR THE WANT THEREOF.

§ 3684. When conveyance first recorded makes prior
unrecorded one void. Every conveyance of real property, other
than a lease for a term not exceeding one year, is void as against any
subsequent purchaser or incumbrancer, including an assignee of a
mortgage, lease or other conditional estate of the same property, or
any part thereof, in good faith and for a valuable consideration, whose
conveyance is first duly recorded.

§ 3696. “Conveyance” deflned. The term “conveyance” as
used in the last section embraces every instrument in writing by
which any estate or interest in real property is created, aliened, mort-
gaged or incumbered or by which the title to any real property may
be affected, except wills, executory contracts for the sale or purchase
of real property and powers of attorney.

§ 3696. Requisites of instrument to revoke power to
convey. No instrument containing a power to convey or execute
instruments affecting real property which has been recorded is revoked
by any act of the party by whom it was executed, unless the instru-
ment containing such revocation is also acknowledged or proved,
certified and recorded in the same office in which the instrument con-
taining the power was recorded.
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§ 3697. Record constructive notice of execution. The
recording and deposit of an instrument proved and certified according
to the provisions of sections 3565, 3579, 3580, 3581 and 3582 are con-
structive notice of the execution of such instrument to all purchasers
and incumbrancers subsequent to the recording; but the proof, record-
ing and deposit do not entitle the instrument, or the record thereof,
or the transcript of the record to be read in evidence.

§ 3698. Unrecorded instrument valid as to whom. An
unrecorded instrument is valid as between the parties thereto and
those who have notice thereof.

CHAPTER 3S8.
UNLAWFUL TRANSFERS.

§ 3699. Instruments made with intent to defraud void.
Every instrument other than a will affecting an estate in real prop-
erty, including every charge upon real property or upon its rents or
profits, made with intent to defraud prior or subsequent purchasers
thereof or incumbrancers thereon is void as against every purchaser
or inc1}mbrancer for value of the same property, or the rents or profits
thereof.

§ 3600. Privity to fraud cures it. No instrument is to be
avoided under the last preceding section in favor of a subsequent
purchaser or incumbrancer having notice thereof at the time his pur-
chase was made or his lien acquired, unless the person in whose favor
the instrument was made was privy to the fraud intended.

§ 3601. If power torevokereserved,subsequent grantis
revocation. When a power to revoke or modify an instrument
affecting the title to or the enjoyment of an estate in real property is
reserved to the grantor or given to any other person,a subsequent
grant of or charge upon the estate by the person having the power of
revocation in favor of a purchaser or incumbrancer for value oper-
ates as a revocation of the original instrument to the extent of the
power in favor of such purchaser or incumbrancer.

§ 3602. When power deemed executed. When a person
having a power of revocation within the provisions of the last section
is not entitled to execute it until after the time at which he makes
such a grant or charge asis described in that section, the power is
deemed to be executed as soon as he is entitled to execute it.

§ 3603. Good faith purchaser protected. The rightsof a
purchaser or incumbrancer in good faith and for value are not to be
impaired by any of the foregoing provisions of this chapter.

§ 3604. Other unlawful transfers. Other provisions con-
cerning unlawful transfers are contained in chapter 96 of this code
concerning the special relations of debtor and creditor.
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CHAPTER 39.
HOMESTEAD.

§ 3606. Homestead deflned. Exempt. The homestead of
every head of a family residing in this state, not exceeding in value
five thousand dollars, and if within a town plat, not exceeding two
acres in extent, and if not within a town plat, not exceeding in the
a%gr?ate more than one hundred and sixty acres, and consistin
of a dwelling house in which the homestead claimant resides and a
its appurtenances and the land on which the same is situated shall be
exempt from judgment lien and from execution or forced sale except
as provided in this chapter.

§ 3606. How selected. If the homestead claimant is married
the homestead may be selected from the separate property of the
husband or, with the consent of the wife, from her separate property.
When the homestead claimant is not married, but is the head of a
family within the meaning of section 3625, the homestead may be
selected from any of his or her property; provided, that the home-
stead so selected must in no case embrace different lots or tracts of
land unless they are contiguous.

§ 3607. When subject to execution. The homestead is sub-
ject to execution or forced sale in satisfaction of judgments obtained:

1. On debts secured by mechanic’s or laborer’s Fiens for work or
labor done or material furnished exclusively for the improvement of
the same.

2. On debts secured by mortgage on the premises executed and
acknowledged by both husband and wife, or an unmarried claimant.

3. On debts created for the purchase thereof and for all taxes
accruing and levied thereon.

§ 3688. How conveyed. The homestead of a married person
cannot be conveyed or incumbered, unless the instrument by which it
is conveyed or incumbered is executed and acknowledged by both
husband and wife.

§ 3609. Statute of limitations. No action,defense or counter-
claim founded upon a right of homestead in property heretofore con-
veyed or incumbered, otherwise than as provided by the law in force
at the time of the execution of such conveyance or incumbrance, and
for which no declaration of homestead shall have been filed previous
to the taking effect of this section shall be effectual or maintainable,
unless such action is commenced or such defense or counterclaim
interposed on or before the first day of January, 1900; provided,
nevertheless, that such limitation shall not apply if the homestead
claimant was at the time of the execution of such conveyance or
incumbrance in the actual possession of the property claimed and had
not quit such possession previous to the commencement of such action
or the interposing of such defense or counterclaim.

§ 3610. When appraised. When an execution for the enforce-
ment of a judgment obtained in a case not within the classes enumer-
ated in section 3607 is levied upon the homestead the judgment
creditor may apply to the district court in the county in which such
homestead is situated for the appointment of persons to appraise the
value thereof.
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§ 3611. Application for appraisers. The application for gs. c. 6. 1891
appraisers must be made upon a verified petition showing: 'd.

1. The fact that an execution has been levied upon the homestead.

2. The name of the claimant.

3. That the value of the homestead exceeds the amount of the
homestead exemption.

§ 3612. Petition flled. The petition must be filed with the §7. ¢. 67, 1001,
clerk of the district court and a copy thereof with notice of the time
and place of hearing served on the claimant at least ten days before
the hearing.

§ 3613. Appointmentof appraisers. Oath and duties. At gs. c. 8, 1501,

the hearing the court upon proof of the service of such notice and amd.
petition and of the facts stated in the petition may appoint three
disinterested residents of the county to appraise the valus of the
homestead, who must take an oath impartially to appraise the same.
They must view the premises and appraise the value thereof and if
the appraised value exceeds the homestead exemption they must
determine whether the rea] property claimed can be divided without
material injury.

§ 3614. Report to judge. Within fifteen days after their
appointment the appraisers must present to the judge a report in
writing, which report must show the appraised value of the homestead
and their determination upon the matter of a division of the real
property claimed.

§ 3616. How homestead divided. If from the appraisers’ g, c. 67, 1501.
report it appears that the real property claimed asa homestead can be am'd.
divided without material injury the court shall by an order direct the
appraisers to set off to the claimant so much of the real property,
including the residence, as will amount in value to tlie homestead
exemption and the execution may be enforced against the remainder
of the real property.

§ 3616. When sold. If from the appraisers’ report it appears g 10, c. 67, 1891.
to the court that the real property claimed as a homestead exceeds in am'd.
value the amount of the homestead exemption and that it cannot be
divided without material injury, he must make an order directing its
sale under the execution; but at such sale no bid must be received
unless it exceeds the amount of the homestead exemption.

§ 3617. Proceeds of sale exempt. Disposition of. If the g, ec.e61. 1801
sale is made the proceeds thereof to the amount of the homestead am’d.
exemption must be paid to the claimant and the residue applied to
the satisfaction of the execution; provided, that when the execution
is against a husband, whose wife is -living, the court may, in its dis-
cretion, direct the five thousand dollars to be deposited in court to be
paid out only on the joint receipt of the husband and wife and it
shall, whether paid directly to the claimant or to the husband and
wife jointly, possess all the protection against legal process and vol-
untary disposition by the husband as did the original homestead
premises.
§ 3618. Fees of appraisers. The appraisers shall receive the g 1, c.67. 1501,
same fees as jurors in civil cases in the district court, which with all
other costs of these proceedings must be paid by the ‘execution cred-
itor in the first instance, but in the ¢ases provided for in sections
3616 and 3617 the amount paid must be added as costs on execution
and collected accordingly.

759



§§ 3619-3626 CIVIL CODE. Homestead.

gucem. § 3619. Proceeds of sale exempt. If the homestead is con-
amd- veyed as provided in section 3608 or sold for the satisfaction of any
lien mentioned in section 3607, the price thereof or the proceeds of
the sale beyond the amount necessary to satisfy such lien, and not
exceeding in either case the amount of the homestead exemption, shall
be entitled thereafter to the same protection against legal process as

the law gives to the homestead.

§ 3620. Who may make declaration of homestead. Any
person who is the Head of a family may make a declaration of home-
stead in the manner provided in the next two sections, but a failure
to make such declaration shall not impair the homestead right.

§ 3621. How executed and acknowledged. In order to
-select a homestead the husband or other head of the family, or in case
the husband has not made such selection, the wife must execute and
acknowledge in the same manner as a grant of real property is
acknowledged a declaration of homestead and file the same for record.

§ 3622. Contents of. The declaration of homestead must con-
tain:

1. A statement showing that the person making it is the head of
a family; or, when the declaration is made by the wife, showing that
her husband has not made such declaration for their joint benefit.

2. A statement that the person making it is residing on the prem-
ises and claims them as a homestead.

3. A description of the premises.

4. An estimate of their cash value.

§ 3623. Must be recorded. The declaration must be recorded
in the office of the register of deeds of the county in which the land
is situated.

g cen1so.  § 3624. Effect of sale of homestead. The sale and disposi-
tion of one homestead shall not be held to prevent the selection or
purchase of another as provided in this chapter.

§15,c.6n.1800 § 362b6. “Head of family” defilned. The phrase “head of a
family” as used in this chapter includes within its meaning:

1. The husband or wife when the claimant is a married person;
but in no case are both husband and wife entitled each to a home-
stead under the provisions of this chapter.

2. Every person who has residing on the premises with him or
her and under his or her care and maintenance, either:

(a) His or her child or the child of his or her deceased wife or
husband, whether by birth or adoption.

(b) A minor brother or sister or the minor child of a deceased
brother or sister.

(¢) A father, mother, grandfather or grandmother.

(d) The father or mother, grandfather or grandmother of a de-
ceased husband or wife.

(e) An unmarried sister or any other of the relatives mentioned
in this section who have attained the age of majority and are unable to
take care of or support themselves.

g6 su.  § 3626. Descent and distribution of homestead estates.
am’d Upon the death of a person in whom the title to real property consti-
tuting a homestead as defined in this chapter is vested a homestead
estate in such real property shall survive, descend and be distributed

to the persons and in the order following:

1. To the surviving husband or wife for life; or,
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2. There being no surviving husband or wife, to the decedent’s
minor child or children until the youngest attains majority; or,

3. The surviving husband or wife dying before, then thereafter to
the decedent’s minor child or children until the youngest attains
majority.

§ 3627. “Homestead estate” and “youngest” defined. The
term “homestead estate”” employed in this chapter shall be construed
to mean the right to the possession, use, control, income and rents of
the real property held or occupied by such decedent as a homestead
at death; and the term ‘“youngest” as employed in this chapter shall
be construed to mean the decedent’s child, whether by birth or
adoption, last to attain majority.

§ 3628. Ascertaining and setting off homestead after
death of owner: If a homestead in such real property had been
ascertained and set off to such decedent before death as provided in
this chapter the homestead estate provided for in section 3626
shall be commensurate therewith and must not be again ascertained;
but if such homestead had not been so ascertained and set off, the
county court must ascertain in the manner provided in the probate
code and set off and decree the homestead estate to the surviving
husband or wife, or minor child or children, as the case may be; pro-
vided, however, that the real property which is subjected to the home-
stead estate by the county court and in which such estate is ascer-
tained and set off by such court must not exceed in value or area the
value or area prescribed in section 3605.

§ 3629. Decree of county court. Provisions of. The
county court shall ascertain and set forth in its decree setting off the
homestead estate to the surviving husband or wife or minor child or
children, whether ascertained by it or not, the name of and the dates
at which the minor child, or each minor child, if more than one, will
attain majority and direct in such decree that in case the surviving
husband or wife dies before the last of such dates is reached, the
minor child or children then surviving shall from the time of such
death succeed to such homestead estate until the youngest attains
majority. If a surviving minor child dies before a full satisfaction
of the homestead estate such estate shall thereafter be proceeded with
as though such child had never lived.

§ 3630. Estate descends exempt. Exception. The real
property subjected to such homestead estate shall, subject to the full
satisfaction of such estate, descend exempt from decedent’s debts
except as provided in section 3607 and be distributed in the same
manner as real property not subjected to a homestead estate, or as
directed in the decedent’s will; provided, that in no case shall the real
property constituting the homestead of a decedent, or any part thereof,
descend or be distributed to any person other than the surviving hus-
band or wife’and decedent’s heirs in the direct descending line as pre-
scribed in chapter 41 until all the decedent’s debts are fully paid.

§ 3631. May be devised subject to homestead estate. Sub- § s c. 67, 1501
ject to the homestead estate as defined by law and the payment of am'd.
decedent’s debts, the homestead may be devised to persons other
than those mentioned-in section 3630 like other real property of the
testator.

§ 3632. Conveyance in case of insanity. If either the hus- §19.c.67.1501.
band or wife shall become insane, the county court of the county in an'd.
which the homestead is situated may, upon application of the husband
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or wife not insane and upon due proof of such insanity, make an order
permitting the husband or wife not insane to sell and convey or
mortgage such homestead.

§ gﬁ%& Requisites of petition. Such application shall be
made by a petition to the court subscribed and sworn to by the appli-
cant, setting forth the name and age of the insane husband or wife;
the number, age and sex of the children of such insane husband or
wife; a description of the premises constituting the homestead; the
value of the same; the county in which it is situated; and such facts
in addition to that of the insanity of the husband or wife, relating to
the circumstances or necessities of the applicant and his or her family,
as he or she may rely upon in support of the petition.

§ 3634. Notice, on whom and how served. Notice of the
application for such order shall be served upon such persons and in
such manner as the court shall by order direct and in such order the
court shall fix a time for the hearing of the application.

§ 3636. Order of sale recorded. A certified copy of the order
granting permission to sell and convey or mortgage the homestead
shall be filed for record and recorded in the office of the register of
deeds of the county in which the homestead is situated.

§ 3636. Court may direct disposition of funds. On grant-
ing an order authorizing a sale of the homestead the court may direct
that a part of the funﬁs derived from such sale, not to exceed one-
third thereof be set aside and may direct its investment for the use
and benefit of the insane husband or wife. If such husband or wife
dies while insane the sum so set aside reverts to the surviving hus-
band or wife. If he or she is dead at the time the insane husband or
wife dies, then such sum shall descend in accordance with the laws of
succession as provided in this code.

§ 3637. Appeal. On the hearing of such application any of the
kindred of the insane person may appear and be heard in the prem-
ises, and may appeal from any order made on the subject to the dis-
trict court for the county in which the land is situated in the manner
provided for appeals in other cases.

§ 3638. Such conveyance valid. A conveyance or mortgage
of the homestead made pursuant to the last six sections shall be as
valid and effectual as if the insane husband or wife had been sane
and had joined in the execution and acknowledgment of such con-
veyance or mortgage.
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CHAPTER 40.
WILL.
ARTICLE 1.— ExEcUTION AND REvocaTiON OF WILL.

§ 3639. Who may make. Every person over the age of ges clvl ¢
evighteen years of sound mind may by last will dispose of aﬁ his am’d.
estate, real and personal, and such estate not disposed of by will is
succeeded to as provided in chapter 41 of this code, being chargeable

in both cases with the payment of all the decedent’s debts as provided

in the probate code.

§ 3640. Married woman, same right. A married woman g esy. civi c.
may dispose of all her separate estate by will without the consent of
her husband and may alter or revoke the will in like manner as if she
was single. Her will must be executed and proved in like manner as
other wills.

3641. Undue influence. A will or part of a will procured to g ess. civii .
be made by duress, menace, fraud or undue influence may be denied
probate: and a revocation procured by the same means may be
declared void.

§ 3642. What may be willed. Every estate and interest in g . civu c.
real or personal property to which heirs, husband, widow or next of
kin might succeed may be disposed of by will.

§ 3643. Made to any one capable of taking. A testamentary g es:. civii c.
dispostion may be made to any person capable by law of taking the am’d.
property so disposed of, except that no corporation can take under a
will, unless expressly authorized by statute so to take.

§ 3644. Nuncupative will. Requisites. To make a nun- ges«. civii .
cupative will valid and to entitle it to be admitted to probate the
following requisites must be observed:

1. The estate bequeathed must not exceed in value the sum of
one thousand dollars.

2. It must be proved by two witnesses who were present at the
making thereof, one of whom was asked by the testator at the time to
bear witness that such was his will, or to that effect.

3. The decedent mustat the time have been in actual military ser-
vice in the field or doing duty on shipboard at sea and in either
case in actual contemplation, fear or peril of death, or the decedent
must have been at the time in expectation of immediate death from
an injury received the same day.
§ 3646. Mutual will. A conjoint or mutual will is valid, but it g ess. civi c.
lf be revoked by any of the testators in like manner with any other
wi
§ 3646. Conditional will may be denied probate. A will, g sw. civi c.
the validity of which is made by its own terms conditional, may be
denied probate, according to the event, with reference to the condition.
§ 3647. Olographic will. An olographic will is one that is § ss1. Civii C.
entirely written, dated and signed by the hand of the testator himself.
It is subject to no other form and may be made in or out of this state
and need not be witnessed.
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§ 3648. How wills must be executed and attested. Every
will, other than a nuncupative will, must be in writing; and every
will, other than an olographic will and a nuncupative will, must be
executed and attested as follows:

1. It must be subscribed at the end thereof by the testator him-
self, or some person in his presence and by his direction must sub-
scribe his name thereto.

2. The subscription must be made in the presence of the attesting
witnesses, or be acknowledged by the testator to them to have heen
made by him or by his authority.

3. The testator must at the time of subscribing or acknowledging
the same declare to the attesting witnesses that the instrument is his
will; and,

4. There must be two attesting witnesses, each of whom must sign
his name as a witness at the end of the will at the testator’s request
and in his presence.

§ 3649. What unnecessary in nuncupative wills. A nun-
cupative will is not required to be in writing, nor to be declared or
attested with any formalities.

§ 3660. How witnessed. A witness to a written will must
write with his name his place of residence; and a person who sub-
scribes a testator’s name by his direction must write his own name as
a witness to the will. But a violation of this section does not affect
the validity of the will.

3661. When codicil republishes will. The execution of a
codicil, referring to a previous will, has the effect to republish the
will as modified by the codicil.

§ 3662. Law of place governs. A will of real or personal
property, or both, or a revocation thereof made out of this state by a
person not having his domicile in this state is as valid when executed
according to the ;fyaw of the place in which the same was made, or in
which the testator was at the time domiciled, as if it was made in this
state and according to the provisions of this chapter.

§ 3663. Validity of will depends on compliance with
law. No will or revocation is valid unless executed either according
to the provisions of this chapter, or according to the law of the place in
which it was made, or in which the testator was at the time domiciled.

§ 3664. Law where made governs, though domicile sub-
sequently changed. Whenever a will or a revocation thereof is
duly exccuted according to the law of the place in which the same
was made, or in which the testator was at the time domiciled, the same
is regulated as to the validity of its execution by the law of such
place, notwithstanding that the testator subsequently changed his
domicile to a place by the law of which such will would be void.

§ 3666. Deposit with county judge. His duties. Every
county judge must deposit in his office any will delivered to him for
that purpose and give a written receipt to the depositor; and must
inclose such will in a sealed wrapper so that it cannot be read and
indorse thereon the name of the testator, his residence and the date
of the deposit: and such wrapper must not be opened until its
delivery under the provisions of the next section.

§ 3666. How disposed of. A will deposited under the pro-
visions of the last section must be delivered only:

1. To the testator in person.
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2. Upon his written order duly proved by the oath of a subscrib-
ing witness.

3. After his death, to the person, if any, named in the indorsement
on the wrapper of the will; or,

4. If there is no such indorsement and if the will was not deposited
with the county judge having jurisdiction of its probate, then to the
county judge who has jurisdiction.

§ 3667. Opened after death by county judge. The county
judge with whom a will is deposited, or to whom it is delivered, must
after the death of the testator publicly open and examine the will and
file it in his office, there to remain until duly proved, or deliver it to
the county judge having jurisdiction of its probate.

§ 3668. Proof of lost will. A lost or destroyed will of real or
personal property, or both, may be established in the cases provided
in the probate code or any act in force on that subject.

§ 3669. Revocation of wills. Except in the cases in this
chapter mentioned no written will, nor any part thereof, can be
revoked or altered otherwise than:

1. By a written will or other writing of the testator, declaring
such revocation or alteration and executed with the same formalities
with which a will should be executed by such testator; or,

2. By being burnt, torn, canceled, obliterated or destroyed, with
the intent and for the purpose of revoking the same, by the testator
himself or by some person in his presence and by his direction.

§ 3660. How cancellation must be proved. When a will is
canceled or destroyed by any other person than the testator, the direc-
tion of the testator and the fact of such injury or destruction must
be proved by two witnesses.

§ 3661. Effect of partial erasure. A revocation by oblitera-
tion on the face of the will may be partial or total, and is complete if
the material part is so obliterated as to show an intention to revoke;
but when, in order to effect a new disposition the testator attempts to
revoke a provision of the will by altering or obliterating it on the
face thereof, such revocation is not valid unless the new disposition
is legally effected.

§ 3662. Revocation of will in duplicate. The revocation of
a will, executed in duplicate, may be made by revoking one of the
duplicates.

3663. When subsequent will revokes prior. A prior
will is not revoked by a subsequent will, unless the latter contains an
express revocation, or provisions wholly inconsistent with the terms
of the former will; but in other cases the prior will remains effectual
so far as consistent with the provisions of the subsequent will.

§ 3664. Revocation does not revive former will without
express words. If, after making a will, the testator duly makes
and executes a subsequent will, the destruction, canceling or revoca-
tion of the latter does not revive the former unless it appears by the
terms of such revocation that it was his intention to revive the former
will, or unless after such destruction, canceling or revocation he duly
republishes the prior will.

§ 3666. Will made before marriage revoked, if issue
unprovided for. If, after having made a will, the testator marries
and has issue of such marriage, born either in his lifetime or after
his death and the wife or issue survives him, the will is revoked,
unless provision has been made for such issue by some settlement,
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or unless such issue are provided for in the will, or in such svray men-
tioned therein as to show an intention not to make such provision:
and no other evidence to rebut the presumption of such revocation
can be received.

3666. Same, if wife unprovided for. If after making a
will the testator marries and the wife survives the testator, the will is
revoked, unless provision has been made for her by marriage contract
or unless she is provided for in the will or in such way mentioned
therein as to show an intention not to make such provision; and no
other.evidence to rebut the presumption of revocation must be
received.

§ 3667. Marriage of woman revokes. A will executed by
an unmarried woman is revoked by a subsequent marriage and is not
revived by the death of her husband.

§ 3668. Effect of sale of devised property. An agreement
made by a testator for the sale or transfer of property disposed of by
a will previously made does not revoke such disposal; but the prop-
erty passes by the will, subject to the same remedies on the testator’s
agreement for a specific performance or otherwise against the devisees
or legatees as might be had against the testator’s successors if the
same had passed by succession.

§ 3669. Incumbrance not a revocation. A charge or incum-
brance upon any estate for the purpose of securing the payment of
money or the performance of any covenant or agreement is not a
revocation of any will relating to the same estate which was previously
executed; but the devise and legacies therein contained must pass
subject to such charge or incumbrance.

§ 3670. Partial disposal, not revocation. A conveyance,
settlement or other act of a testator by which his interest in a thin
previously disposed of by his will is altered, but not wholly divested,
is not u revocation, but the will passes the property which would
otherwise devolve by succession.

§ 3671. When instrument expresses intent it is a revo-
cation. If the instrument by which an alteration is made in the tes-
tator’s interest in a thing previously disposed of by his will expresses
his intent that it shall be a revocation, or if it contains provisions
wholly inconsistent with the terms and nature of the testamentary
disposition, it operates as a revocation thereof, unless such incon-
sistent provisions depend on a condition or contingency by reason of
which they do not take effect.

§ 3672. Revocation revokes codicils. The revocation of a
will revokes all its codicils.

§ 3673. Child unprovided for succeeds as in intestacy.
Whenever a testator has a child born after the making of his will,
either in his lifetime or after his death and dies leaving such child
unprovided for by any settlement and neither provided for nor in any
way mentioned in his will, the child succeeds to the same portion of
the testator's real and personal property that he would have suc-
ceeded to if the testator had died intestate.

§ 3674. Children omitted succeed as in intestacy. When
any testator omits to provide in his will for any of his c¢hildren or for
the issue of any deceased child, unless it appears that such omission
was intentional, such child or the issue of such child must have the
same share in the estate of the testator, as if he had died intestate,
and succeeds thereto as provided in the preceding section.
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§ 3676. Rules governing assignments of shares in such g s, civiic.
cases. When any share of the estate of a testator is assigned to a
child born after the making of a will, or to a child, or the issue of a
child, omitted in a will as hereinbefore mentioned, the same must
first be taken from the estate not disposed of by the will if any; if
that is not sufficient, so much as may be necessary must be taken
from all the devisees or legatees in proportion to the value they may
respectively receive under the will unless the obvious intention of the
testator in relation to some specific devise or bequest or other pro-
vision in the will would thereby be defeated; in such case such spe-
cific devise, legacy or provision may be exempted from such appor-
tionment and a different apportionment, consistent with the intention
of the testator, may be adopted.

§ 3676. Take nothing under three last sections, when, § s, civi c.
If such children or their descendants so unprovided for had an equal
proportion of the testator’s estate bestowed on them in the testator’s
lifetime, by way of advancement, they take nothing by virtue of the
provisions of the three preceding sections.

§ 3677. What devise of land conveys. Every devise of land § 75, civii c.
in any will conveys all the estate of the devisor therein, which he
could lawfully devise, unless it clearly appears by the will that he
intended to convey a less estate.

§ 3678. Devisee’s descendants take. When any estate is &1, civii c.
devised to any child or other relation of the testator and the devisee
dies before the testator leaving lineal descendants, such descendants
take the estate so given by the will in the same manner as the
devisee would have done had he survived the testator.

§ 3679. When gift to witness void. All beneficial devises, §u7, civii c.
legacies or gifts whatever made or given in any will to a subscnbmg
witness thereto are void, unless there are two other competent sub-
scribing witnesses to the same: but a mere charge on the estate of the
testator for the payment of debts does not prevent his creditors from
being competent witnesses to the will.
§ 3680. Witness takes if entitled to share in estate. If a & 7 civic.
witness to whom any beneficial devise, legacy or gift, void by the
preceding section, is made, would have been entitled to any share of
the estate of the testator, in case the will should not be established, he
succeeds to so much of the share as would be distributed to him, not
exceeding the devise or bequest made to him in the will, and he ma
recover the same of the other devisees or legatees named in the will
in proportion to and out of the parts devised or bequeathed to them.

§ 3681. Subsequent incompetency of witness does not g s, civiic.
avoid will. If the subscribing witnesses to a will are competent at
the time of attesting its execution, their subsequent incompetency,
from whatever cause it may arise, does not prevent the probate and
allowance of the will, if it is otherwise satisfactorily proved.

§ 3682. Feloniously causing death of another, bar to tak-
ing under his will. No person who has been finally convicted of
feloniously causing the death of another shall take or receive any
property or benefit by succession, will or otherwise, directly or indi-
rectly, by reason of the death of such person. but all property of the
deceased and all rights conditioned upon his death shall vest and be
determined the same as if the person convicted was dead.

67



&8 3683-3693

§ 719, Civil C.

& 721,

§ 723,

e

. Clvil C.

. Civll C.

, Clvil C.

5. Civil €.

. Clvil C.

. Civll C.

, Clvil €,

20, Clvil C.

Civil C.

Clvll C.

CIVIL CODE. wil.

§ 3683. After acquired property passes by will. Any
estate, right or interest in lands acquired by the testator after the
making of his will, passes thereby and in like manner as if title
thereto was vested in him at the time of making the will, unless the
contrary manifestly appears by the will to have been the intention of
the testator. Every will made in express terms, devising or in any
other terms denoting the intent of the testator to devise, all the real
estate of such testator passes all the real estate which such testator was
entitled to devise at the time of his decease.

ARTICLE 2. — INTERPRETATION OF WILLS AND EFFECT OF VaARIOUS
PRoOVISIONS.

§ 3684. Intention of testator goverms. A will is to be con-
strued according to the intention of the testator. When his intention
cannot have effect to its full extent it must have effect as far as pos-
sible.

§ 36856. Will excludes oral declarations. In case of uncer-
tainty arising upon the face of a will, as to the application of any of
its provisions the testator’s intention is to be ascertained from the
words of the will taking into view the circumstances under which it
was made, exclusive of his oral declarations.

§ 3686. Rules of interpretation. In interpreting a will, sub-
ject to the laws of this state the rules prescribed by the following
sections of this chapter are to be observed, unless an intention to the
contrary clearly appears.

§ 3687. Conmstrued together, if several. Several testamen-
tary instruments executed by the same testator are to be taken and
construed together as one instrument.

§ 3688. Parts construed together. Ifirreconcilable,latter
prevails. All parts of a will are to be construed in relation to each
other, and so as if possible to form one consistent whole, but when
several parts are absolutely irreconcilable the latter must prevail.

§ 3689. Distinct devise not affected by words less clear.
A clear and distinet devise or bequest cannot be affected by any
reasons assigned therefor, or by any other words not equally clear
and distinct, or by inference or argument from other partsof the will,
or by an inaccurate recital of or reference to its contents in another
part of the will.

§ 3690. Ambiguities explained by reference to other
parts. When the meaning of any part of a will is ambiguous or
doubtful it may be explained by any reference thereto or recital
thereof in another part of the wil{.

§ 3691. Words taken in ordinary semnse. The words of a
will are to be taken in their ordinary and grammatical sense, unless a
clear intention to use them in another sense can be collected and that
other can be ascertained.

§ 3692. Give every expression effect. The words of a will
are to receive an interpretation which will give to every expression
some effect, rather than one which will render some of the expressions
inoperative.

§ 3693. So as to prevent intestacy. Of two modes of inter-
preting a will, that is to be preferred which will prevent a total
intestacy.
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§ 3694. Technical words. Technical words in a will are to be § w0, civii .
taken in their technical sense unless the context clearly indicates a
contrary intention.

§ 3696. Same. Unnecessary. Technical words are not § 71, civi c.
necessary to give effect to any species of disposition by will.

§ 83696. Term “heirs” not requisite to devise fee. The § i civi c.
term “ heirs” or other words of inheritance are not requisite to devise
a fee and a devise of real property passes all the estate of the testator
unless otherwise limited.

§ 3697. Property embraced in power passes by will. § . civiic.
Real or personal property embraced in a power to devise passes by a
will purporting to devise all the real or personal property of a
testator.

§ 3698. When all property passes. A devise or bequest of § . civii C.
all the testator’s real or personal property in express terms or in any
other terms denoting his intent to dispose of all his real or personal
property, passes all the real or personal property which he was
entitled to dispose of by will at the time of his death.

§ 3699. Devise of residue passes what. A devise of the § . CiviiC.
residue of the testator’s real property passes all the real property
which he was entitled to devise at the time of his death, not other-
wise effectually devised by his will.

§ 3700. Bequest of residue passes what. A bequest of the 8§ 8. Civil C.
‘residue of the testator’s personal property passes all the personal
property which he was entitled to bequeath at the time of his death,
not otherwise effectually bequeathed by his will.

§ 3701. When passes to those entitled to succeed. A § . CivilcC.
testamentary disposition to “heirs,” “ relations,” “ nearest relations,”
“representatives,” ‘““legal representative,” or * personal representa-
tive,” or “family,” “issue,” *‘descendants,” ‘ nearest,” or ‘“next of
kin " of any person without other words of qualification and when the
terms are used as words of donation and not of limitation vests the
property in those who would be entitled to succeed to the property of
such person according to the provisions of the chapter on succession
in this code.

§ 3702. When words of donation and not limitation. The § s, civu .
terms mentioned in the last section are used as words of donation and
not limitation when the property is given to the person so designated
directly and not as a qualification of an estate given to the ancestor
of such person.

§ 3703. Postponed possession. Words in a will referring to 8§ . civii ¢.
death or survivorship simply, relate to the time of the testator’s death,
unless possession is actually postponed when they must be referred to
the time of possession.

§ 8704. Class includes all. A testamentary disposition to a 8§ . Civil C.
class includes every person answering the description at the testator’s
death; but when the possession is postponed to a future period it in-
cludes also all persons coming within the description before the time
to which possession is postponed.

§ 3706. When realty deemed personalty. When a will § w1 civit e
directs the conversion of real property into money such property and
all its proceeds must be deemed personal property from the time of
the testator’s death.
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§ 3706. Unborn child included in class. A child conceived
before, but not born until after a testator’s death, or any other period
when a disposition to a class vests in right or in possession, takes, if
answering to the description of the class.

§ 3707. How imperfect description corrected. When ap-
plying a will, it is found that there is an imperfect description, or
that no person or property exactly answers the description, mistakes
and omissions must be corrected, if the error appears from the context
of the will or from extrinsic evidence: but evidence of the declara-
tions of the testator as to his intention cannot be received.

§ 3708. Testamentary dispositions vest at death. Testa-
mentary dispositions, including devises and bequests to a person on
attaining majority, are presumed to vest at the testator’s death.

§ 3709. Divested only by precise contingency. A testa-
mentary disposition when vested, cannot be divested unless upon the
occurrence of the precise contingency prescribed by the testator for
that purpose.

710. When disposition fails on death of devisee. If a
devisee or legatee dies during the lifetime of the testator the testa-
mentary disposition to him fails, unless an intention appears to sub-
stitute some other in his place except as provided in section 3678.

§ 3711. Interests in remainder unaffected. The death of a
devisee or legatee of a limited interest before the testator’s death does
not defeat the interests of persons in remainder who survive the
testator.

§ 3712. Conditional disposition deflned. A conditional dis-
position is one which depends upon the occurrence of some uncertain
event by which it is either to take effect or be defeated.

3713. Condition precedent. A condition precedent in a
will is one which is required to be fulfilled before a particular disposi-
tion takes effect.

§ 3714. When disposition on condition vests. When a
testamentary disposition is made upon a condition precedent nothing
vests until the condition is fulfilled, except when such fulfillment is
impossible, in which case the disposition vests, unless the condition
was the sole motive thereof and the impossibility was unknown to
the testator or arose from an unavoidable event subsequent to the
execution of the will.

§ 3716. When condition deemed performed. A condition
precedent in a will is to be deemed performed when the testator's
intention has been substantially, though not literally complied with,

§ 3716. Condition subsequent. A condition subsequent is
where an estate or interest is so given as to vest immediately, subject
only to be divested by some subsequent act or event.

§ 3717. Owners in common. A devise or legacy given to
more than one person vestsin them as owners in common.

§ 3718. Advancement not ademption of legacy. Advance-
ments or gifts are not to be taken as ademptions of general legacies.
unless such intention is expressed by the testator in writing.

ARTICLE 3. — GENERAL PROVISIONS.
§ 3719. Legacies classified. Legacies are distinguished and

designated according to their nature as follows:
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1. A legacy of a particular thing specified and distinguished from -

all others of the same kind belonging to the testator is specific; if
such legacy fails resort cannot be had to the other property of the
testator.

2. A legacy is demonstrative when the particular fund or personal

roperty is pointed out from which it is to be taken or paid; if such
gnnd or property fails in whole or in part resort may be had to the
general assets as in case of a general legacy.

3. An annuity is a bequest of certain specified sums periodically:
if the fund or property.out of which it is payable fails, resort may
be had to tha general assets as in case of a general legacy.

4. A residuary legacy embraces only that which remains after all
the bequests of the will are discharged.

5. All other legacies are generaﬁ:gacies.

3720. Property chargeable with payment of debts.

en a person dies intestate all his property, real and personal, with-
out any distinction between them, is chargeable with the payment of
his debts, except as otherwise provided in this code and the probate
code.

§ 3721. Order of resort for payment of debts. The prop-
erty of a testator, except as otherwise specially provided in this code
and the probate code must be resorted to for tge payment of debts in
the following order:

1. The property which is expressly appropriated by the will for
the payment of the debts.

2. %roperty not disposed of by the will.

3. Property which is devised or bequeathed to a residuary legatee.

4. Property which is not specifically devised or bequeathed; and,

5. All other property ratably.

Before any debts are paid the expenses of the administration and
the allowance to the family must be paid or provided for.

§ 3722. Same for payment of legacies. The property of a
testator, except as otherwise specially provided in this code and the
Eﬂobate code, must be resorted to for the payment of legacies in the

ollowing order:

1. The property which is expressly appropriated by the will for
the payment of the legacies.

2. Property not disposed of by the will.

3. Property which is devised or bequeathed to a residuary legatee.

4. Property which is specifically devised or bequeathed.

§ 3723. lzreferred legacies. Legacies to husband, widow or
kindred of any class are chargeable only after legacies to persons not
related to the testator.

§ 38724. Rules governing abatement. Abatement takes
place in any class only as between legacies of that class, unless a
different intention is expressed in the will.

3726. Sale of property. In a specific devise or legacy the
title passes by the will, but possession can only be obtained from the
personal representative; and he may be authorized by the county court
to sell the property devised or bequeathed in the cases herein provided.

§ 3726. When rights of purchaser not impaired by devise.
The rights of a purchaser or incumbrancer of real property in good
faith and for value derived from any person claiming the same by
succession are not impaired by any devise made by the decedent
from whom succession is claimed, unless the instrument containing

771

§§ 3720-3726

§ 38, Civll C.
nl‘n'tl.

§ 757, Clvll C.
am’d.

758, Clvll C.
am’d.

§ 9, Civll C.
§ 760, Civil C.

§ 761, Civll C.

§ 762, Clvll C.



88 3727-3739

8 763, CIvil C.

8 764, Civll C.

§ 1765. Clvil C.

§ 768, Civil C.

§ 1767, Clivil C.

768, Civll C.

g 769, Clvll C.

8 770, Clvll C.

§ 771. Civll C.

§ TR, Civll C.

8§ 774, Civll C.

8 74, CIvll C.

8 75, Civil (.
am’'d.

CIVIL CODE. Will.

such devise is duly proved as a will, and recorded in the office of the
county court having jurisdiction thereof, or unless written notice of
such devise is filed with the county judge of the county where the
real property is situated within four years after the devisor’s death.

§ 3727. Duty of legatees for life. When specific legacies
are for life only the first legatee must sign and deliver to the second
legatee, or, if there is none, to the personal representative, an inven-
tory of the property expressing that the same is in his custody for
life only, and that on his decease, it is to be delivered and to remain
to the use and for the benefit of the second légatee or to the personal
representative, as the case may be.

§ 3728. Income after death. In case of a bequest of the
interest or income of a certain sum or fund the income accrues from
the testator’s death.

3729. Legacy in fear of death satisfled before death.
A legacy or a gift in contemplation, fear or peril of death may be
satistied before death.

§ 3730. When legacies and annuities due. Legacies are
due and deliverable at the expiration of one year after the testator’s
decease. Annuities commence at the testator’s decease.

§ 3731. Interest after due. Legacies bear interest from the
time when they are due and payable, except that legacies for main-
tenance or to the testator’s widow bear interest from the testator’s
decease.

§ 3732. Intention controls. The four preceding sections are
in all cases to be controlled by a testator’s express intention.

§ 3733. Who entitled to letters testamentary. When it
appears by the terms of a will that it was the intention of the testator
to commit the execution thereof and the administration of his estate
to any person as executor, such person, although not named executor
is entitled to letters testamentary in like manner as if he had been
named executor.

§ 3734. Authority to executor to appoint, void. An au-
thority to an executor to appoint an executor is void.

§ 3736. Executor has no power 