
CODE OF CIVIL  PROCEDURE. 

CH A PT E R  1 .

GENERAL DEFINITIONS AND PROVISIONS.  

§ 6146. Title. This act shall be known as the code of  civil
procedure of the state of North Dakota. 

§ 6146. Not retroactive. No part of it is retroactive unless
expressly so declared. 

§ 61 47. Code is law of this state. Excludes common law.
The rule of the common law that statutes in derogation thereof are 
to be strictly construed, has no application to this code. The code 
establishes the law of this state respecting the subjects to which it 
relates, and its provisions and all proceedings under it are to be liber
ally construed with a view to effect its objects and to promote justice. 

§ 6148. Prior rights not affected. No action or proceeding
commenced before this code takes effect and no right accrued is 
affected by its provisions, but the proceedings therein must conform 
to the requirements of this code as far as applicable. 

§ 61 49. Limitation commenced to run not interrupted.
Wben a limitation or period of time prescribed in any existing statute 
for acquiring a right or barring a remedy, or for any other purpose, 
has begun to run before this code goes into effect, and the same or 
any limitation is prescribed in· this code, the time which has already 
run shall be deemed part of the time prescribed as such limitation by 
this cooe. 

§ 61 60. Computation of time. The time in which any act
provided by law is to be done is computed by excluding the first day 
and including the last, unless the last is a holiday, and then it is also 
excluded. 

§ 6161 .  Language, how construed. Words and phrases are
construed according to the context and the approved usage of the 
language ; but technical words and phrases and such others as have 
acquired a peculiar and appropriate meaning in law, or are defined by 
statute, are to be construed according to such peculiar and appro
priate meanin_g or definition. 

§ 6162. Deflnition of words. The following words have in
this code the signification attached to them in this section, unless 
otherwise apparent from the context : 
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CODE O:F' CIVIL PROCEDURE. Definitions. 

1 . The word "writ" signifies an order or precept in writing, issued
in the name of the state or of a court or judicial officer ; and the 
word "p_rocess," a writ or summons issued in the course of judicial
proceedings. 

2. The word "state," when applied to the different parts of the
United States, includes the District of Columbia and the territories ; 
and the words "United States" may include the district and terri
tories. 

§ 61 63. Effect upon former laws. Repeals. No statute,
law or rule is continued in force because it is consistent with the 
provisions of this code on the same subject ; but in all cases provided 
for by this code all statutes, laws and rules heretofore in force in this 
state, whether c-.onsistent or not with the provisions of this code, 
unless expressly continued in force by it, are repeale.d and abrogated. 
This repeal or abrogation does not revive any former law heretofore 
repealed, nor does it affect any right already existing or accrued or 
any action or proceeding already taken, except as in this code 
provided, nor does it affect any private statute not expressly repealed. 

§ 6164. Act how cited. This act, whenever cited, enumerated,
referred to or amended, may be designated simply as the code of civil 
procedure, adding, when necessary, the number of the section. 

§ 6166. Remedies classi1led. Remedies in the courts of
justice are divided into : 

1. Actions.
2. Special proceedings.
§ 61 66. Action defined. An action is an ordinary proceeding

in a court of justice, by which a party prosecutes another party for 
the enforcement or protection of a right, the redress or prevention of 
a wrong or the punishment of a public offense. 

§ 61 67. Special proceedings. Ewry other remedy is a special
proceeding. 

§ 61 68. Actions classi1led. Actions are of two kinds :
I. Civil.
2. Criminal.
§ 6169. Criminal action defined. A criminal action is one

prosecuted by the state as a party against a person charged with a 
public offense for the punishment thereof. 

§ 6160. Civil action. Process. Every other is a civil action ;
and all process in civil actions shall run in the name of the state of 
North Dakota. 

§ 6161 .  Civil and criminal remedies not merged. When
the violation of a right admits of both a civil and criminal remedy, 
the right to proseeute the one is not merged in the other. 
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Co11rtJJ. CODE m� CIVIL PROCEDURE. §§ 5162--5166 

CHAPTER 2. 

COCRTS. 

ARTICLE 1. -- OF THE COURTS IN GENERAL. 

� 6162. 
state: 

Courts. The following are the courts of justice of this I! 1,. c. 1·1,·. 1·. am·,t. 
1. The supreme court.
2. The district courts.
3. The county courts.
4. The courts of justices of the peace.
5. Such other courts as are or may be created by law for cities,

incorporated towns and villages. 
Of these the supreme, district and county courts are courts of 

record. 
§ 6163. Sittings of courts public. Persons may be ex

cluded when. The sittings of every court of this state shall be pub
lic and every citizen may freely attend the same, except that on the 
trial of c,ases of a scandalous or obscene nature the presiding judge or 
justice may. in his discretion, exclude therefrom all persons not 
necessarily present as parties or witnesses. 

§ 6164. Courts not open on Sundays and holidays. Ju
risdiction of magistrates on such days. Courts shall not be 
open on Sundays or le�al holidays, unless for the purpose of instruct
ing or discharging a Jury, or receiving a verdict. Any magistrate 
may, however, on such days exercise his jurisdiction in criminal cases 
to preserve the peace or arrest off,mders, and may in all cases either 
dYil or criminal admit any person arrested to bail. 

ARTICLE 2. -THE SUPREME COURT. 

II 1. 1,. 104, lS!lO. am·t1. 

� 6166, Jurisdiction defined. Power to issue writs. The § 1, c. m. 1,91. 
Bnpreme court shall have and exercise appellate jurisdiction only, 
(•xcept when otherwise specially provided by law or the constitution. 
The supreme court has power in the exercise of its original jurisdic
tion to issue writs of habeas corpus, mandamus, quo warranto, cer
tiorari and injunction; and in the exercise of its appellate jurisdiction 
and in its superintending control over inferior courts it may issue 
such original and remedial writs as are necessary to the proper exer
· l·ise of such jurisdiction; provided, that said court shall exercise the
said original jurisdiction only in habeas corpus cases and in such
-cases of strictly public concern as involve questions affecting the
sovereign rights of the state or its franchises or privilege.

§ 6166. Issue and return of writs. The supreme court I! 2. c. u,. b!11. 
shall be always open for the issue and return of all writs and pro-
cess which it may lawfully issue and for the hearing and determi-
nation of the same, subject to such regulations and conditions as the 
<'ourt may prescribe. And any judge ·of said court may order the 
issuance of any such writ or process, and prescribe the time and man-
ner of service and the time and place of return of the same; provided, 
that in cases of habeas corpus the judge of the supreme court who 
issues or causes the writ to issue may, at his discretion, direct that 
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§§ 5167-5171 CODE OF CIVIL PROCEDURE. Courts. 

the writ shall be made returnable and beard and determined, either 
before the supreme court or any judge thereof, or before any district 
court of the state or any judge of any district court of the state; pro
vided, further, that any district court or judge thereof before whom 
any writ is made returnable as prescribed in this section is her3by 
vested with full power and authority necessary for carrying into com
plete execution all of its judgments, decrees and determinations, sub
ject to appeal as provided by law. 

§ 6167. Issues of fact to be sent to district court for
trial. ·whenever an issue of fact shall be joined or assessment of 
damages by a jury be necessary in any action or proceeding com
menced in the supreme court, the court may, in its discretion, send 
the same to some district court, and it shall be there determined in 
the same manner as ot.her issues of fact are tried or a1,sessments mad!:' 
and return be made thereof as directed by the supreme court. In 
such cases the supreme court may order a special verdict to be found 
and returned. 

11a.c.m.1�!11. § 6168. Power to execute judgments, decrees, etc. Said 
eourt is vested with full power and authority necessary for carrying 
into complt>te execution all its judgments, deerees and determina
tions in the matters ufort>said and for the exercise of its jurisdiction 
RS the supreme judieial tribunal of the state; and shall by order made 
at general or special term from time to time make and prescribe such 
gPneral rules and regulations for the conduet and hearing of causes 
in said court, not inconsistent with the statute law of the state, as it 
may deem proper; and the said court shall by order prescribe the 
manner of publication at the expense of the state of su<'h rnlPs and 
rPgulations; and the same shall not be in foree until thirty days 
after the publication thereof. 

§ 4, c. m. 1,r,1. § 6169. Decisions. Syllabus. The said court shall in all
C'ases decided by it give its decision in writing, whieh shall be filed 
with the clerk of sa1.d court with the other papers in the case. De
cisions in cases beard at a genC'ral or special term and all orders affect
ing the same may be filed in vacation. and judgment entered thereon 
in pursuance of the finding and order of the court with the same 
effect as upon decisions made and filed in tenn. Said court at th!:' 
time of ijnnouncing its dec-isions in any action determined by said 
eourt shall file with the clerk thereof a syllabus of the decision in 
such action, so prepared as to embody RS briefly as practicable the 
principles settled in and by such decision. 

!I 5, c. m. N:. § 6170. Adjournments. If any two judges of said court shall 
not attend on the first or on any other clRy of the term, the clerk shall 
enter such fact on record, and the judge present shall adjourn the. 
court to the next day and so on from day to day for six days, if neither 
of the absent judges appears; at the end of which period said court 
shall be adjour1ml, and all matters pending therein shall stand con
tinued until the next regular or special term. If none of the judges 
appear, the derk of said eourt may adjourn from day to day us pro
vided in this section. 

� ti, c. 11�. 1,: 1. § 6171. When causes on calendar stand over. ,vhenewr
there is no gC'tieral term of said court at the time fixed then,for by 
law for any cans<', or whenever there is a continuanc·e of the term of 
said court or a change in tlw time of holding any tC'rm by act of tlw 
lt>gislative assembly, all causes then upon the calendar of said court. 
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Courts. CODE OF CIVIL PROCEDURE. 

all writs, recognizances, appeals and pr0ceedings commenced, taken 
or made returnable to said court at said term shall stand over to and 
be heard at the next general term with like effect as if no such failure, 
continuance or change had occurred. 

§ 6172. Preference on calendar. On a second and each sub
sequent appeal to the supreme court or when an appeal has once been 
dismissed for defect or irregularity, the cause shall be placed upon the 
calendar as of the time of filing the first appeal; and whenever in any 
action or proceeding in which the state of North Dakota, or any state 
officer or any board of state officers is or are sole plaintiff or defendant, 
an appeal has been or shall be brought from any judgment or order 
for or against him or them in any court, such appeal shall have a pref
erence in the supreme court and may be moved by either party out of 
the order on the calendar. 

§ 6173. Majority of judges must concur. The concurrence
of a majority of the judges is necessary to pronounce ju�ment. If a 
majority does not concur, the case must be reheard. :But no more 
than two rehearings shall be had; and if on the second rehearing a 
majority of the judges does not concur, the judgment shall be affirmed. 

§ 6174. Adjournment tootherbuildings. The supreme court
may be held in other buildings than those designated by law as places 
for holding courts and at a different place in the same city from that 
at which it is appointed to be held. 

ARTICLE 3. -THE DISTRICT CuURTS. 

§§ 5172-5176 

§ U, <'. ('I\', P. 

!l 2.i. C'. Clv. P. 
am·,1. 

!l :!6. C. Clv. I'. !l I. C, 5-'J, 1879. 
am·,1. 

§ 6176. Jurisdiction of district courts defined. The district
courts have the general jurisdiction conferred upon them by the con
stitution and in the exercise thereof they have power to issue all writs, 
process and commissions provided therein or by law or which may 
be necessary to the due execution of the powers with which they are 
vested. They have power to hear and determine all civil actions and 
proceedings and all cases of crimes and misdemeanors of every kind; 
and they have all the powers according to the usages of courts of law 
and equity necessary to the full and complete jurisdiction of the 
causes and parties and the full and complete administration of justice 
and to carrying into effect their judgments, orders and other determi
nations, subject to a re-examination by the supreme court as provided 
by law . .  They have jurisdiction of appeals from all final judgments 
of justices of the peace and police magistrates, and from all judgments, 
decrees or orders of the county court, and from the determination of 
inferior officers, boards or tribunals, in such cases and pursuant to 
such regulations as may be prescribed by law. 

§ 6176. Court always open. Procedure. The district court § 1. c. 86. 1893. 
is always open for the purpose of hearing and determining all actions, 
special proceedings, motions and applieations of whatever kind or 
character, and whether of a civil or criminal nature, arising under the 
laws of the state, and of which such court has jurisdiction, original or 
appellate, except issues of fact in civil and criminal actions. Such 
issues must be tried in term time in the c-0unty or judicial district in 
which the action is brought or to which the place of trial is changed 
by order of the court upon the written consent of the parties to such 
action or upon the grounds provided by law; provided, that issues of 
fact in civil actions triable by the court without a jury, or iii which a 
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§§ 5177-5180 • CODE OF CIVIL PROCEDURE. Courts. 

§ 2. c.  86, l�!i;I.

§ 4, c. l;6, I� :l.

� 5 .  c. 86. l�lr.1. 

jury trial has been waived, may, in the discretion of the court and 
upon the consent of the parties in open court entered in the minufa,,s 
or in writing filed with the clerk, he tried and determined and judg
ment giYen out of term time at any place within the district in whieh 
such action is pending. 

§ 6177. Judgments by default. Ex parte applications may
he made, heard and determined and judgments by default given at 
any place within the state. 

§ 6178. Acts of judge are acts of the court. All orders
made, judgments given or other acts done by any judge of the district 
court in any action, special proceeding or other matter, civil or crim
inal, shall he deemed and held to be the orders, judgments and acts 
of the court and the several judges of the district court shall have 
jurisdiction throughout the state to exercise all the powers conferred 
by law upon the district c,0urt or judges thereof, subject to the limi
tations in this article provided. 

§ 6179. No judge to act on matters not pending in his 
district. Exceptions. No judge of the district court shall hear 
or determine any action, special proceeding, motion or application, 
or make any order or give any judgment in any act.ion or proceeding 
not pending in the judicial district for which he is elected except in 
the following cases : 

1. Upon the written request of the judge of the district in which
such action or proceeding is at the time pending. 

2. ·when, upon the application of either party to such action or
proceeding and upon due notice to the opposite party, if he shall 
have appeared and is entitled to such notice, it shall be made to 
appear by affidavit to the satisfaction of such judge who shall havt' 
power to hear and determine such preliminary application, that tlw 
judge of the district in which such action, proc�'edinl!, motion or 
application is pending or about to be commenced, is ahsent from his 
district, or incapacitated or disqualified to act therein, such applica
tion shall be made only to the judge of a district adjoining that in 
which such action or proceedini; is pending, and upon the !waring 
thereof counter affidavits may be used. 

§ 6180. Order or judgment. How vacated. No order or
judgment given by the judge of any district contrary to the limita
tions of the preceding sedions shall for that reason be void, but sueh 
order or judgment may be vacated upon application within thirty 
qays from the time the same shall have been made or given to the 
judge of the district in which the action or proceeding in which the 
same was made or given is pending, aud if appealahle by the 
supreme court on appeal. 
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Actions. CODE OF CIVIL PROCEDUR E. 

C H A P T E R  3 .

FORM OF CIVIL ACTIONS. 

§ 6181 . Distinction between actions at law and suits in 
e quity abolished. Parties named. The distinction between 
actions at law and suits in equity and the forms of all such actions 
and suits heretofore existing arc abolished ; and there shall be in this 
state hereafter hut one form of ac-tion for the enforcement or protection 
of private rights and the redress of private wrongs, which shall be 
denominated a civil action. In such action the party complaining 
shall be known as the plaintiff and the adverse party as the defendant. 

§ 6182. Actions upon judgments. No action shall be com

menced upon a judgment rendered in any court of this state between 
the same parties within nine years after its rendition without leave of 
the court for good cause shown and notice to the adverse party. 

� 6183. Issues must be stated. Feigned issues are abolished, 
and instead thereof in the c,ases where the power now exists to order 
a feigned issue, or when a question of fact not put in issue by the 
pleadings is to be tried by a jury, an order for the trial may be made, 
stating distinctly and plainly the question of fact to he tried ; and 
such order shall be the only authority necessary for a trial. 

C H APTER 4 .  

TIME OF COMMENCING ACTIO:NS. 

ARTICLE 1. - IN GENERAL. 

� 5181-5185 

!I§ :l3, at, C. 
Clv. P. 

§ 35, C. Clv. I'.am'd, 

� :16, C. Clv. P. 

§ 6184. Litnitations. Civil actions can only be commenced § 3i . C. c1v. P.
within the periods prescribed in this code after the cause of action 
shall have accrued, except when in special cases a different limitation 
is prescribed by statute. But the objection that the action was not 
commenced within the time limited can only be taken by answer. 

ARTICLE 2. -TIME OF COMMENCING ACTIONS FOR THE REC:OYEHY 
OF REAL PROPERTY. 

§ f> 186. By the state. The state of North Dakota will not sue 11 &s. c. ctv. "·
any person for or in respect to any real property or the issues or 
profits thereof by reason of the right or title of the state to the 
same, unless: 

1. Such right or title shall have accrued within forty years before
any action or other proceeding for the same shall be commenced; or, 

2. The state or those from whom it claims shall have received the
rents and profits of such real property or of some part thereof within 
the space of forty years. 
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§§ 5186-5192 

§ :!9, C. <'Iv. P.

§ .j(), C. Clv. l'.

!I H, C. Cl,·. I'. 

§ 42, C. Ch·. P.am ·,1 .  

. !I 4:l, C .  Clv. l'. 

§ «. ('. Clv. P. 

I •�. C. 1_1 iv . I'. 

CODE OF CIVIL PROCEDURE. .4dions.  

§ 6186. Persons claiming under state. No action shall be
brought for or in respect to real property by any person claiming by 
virtue of grants from the state, unless the same might have been 
commenced as herein specified in case such grant had not been issued 
or made. 

§ 6187. Extension of limitation when. When grants of
real property shall have been issued or m1tde by the state and the 
same shall be declared void by the determination of a competent 
court rendered upon an allegation of ll fraudulent suggestion, or 1·011 -
cealment, or forfeiture, or mistake, or ignorance of a material fact , • >r 
wrongful detaining, or defective title, in such case an action for t lw 
recovery of the premises so conveyed may be brought either by t lw 
state or by any subsequent grantee of the same premises, his heirs or 
assigns, within twenty years after such determination was made, hut 
not aftC'r that period. 

§ 6188. Seizin within twenty years. No action for the
re�overy of real property or for the recovery of the possession thereof 
shall be maintained, unless it appears that the plaintiff, his ancestor, 
predecessor or grantor was seized or possessed of the premises in 
question within twenty years before the commencement of such action. 

§ 6189. Same. No cause of action, or defense, or counterclaim
to an action founded upon the tit.le to real property or to rents or ser
vices out of the same shall be effectual, unless it appears tha( tlH· 
person prosecuting the action or interposing the defense or counter
claim, or under whose title the action is prosecuted or the defense or 
counterclaim is made, or the ancestor, predec.essor or grantor of such 
person was seized or possessed of the premises in question within twenty 
years before the committing of the act in respect to which such aetion 
is prosecuted or defense or counterclaim made. 

§ 6190. One year after entry. No entry upon real estate
shall be deemed sufficient or valid as a claim unless an action is com 
menced thereon within one year after the making of such entry and 
within twenty years from the time when the right to make such entry 
descended or accrued. 

§ 6191. Possession presumed. In every action for thP l'l' •
covery of real property or the possession thereof the person establish
ing a legal title to the premises shall be presumed to have been 
possessed thereof within the time required by law ; and the occupa
tion of such premises by any other person shall be deemed to ha ,·1• 
been under and in subordination to the legal title, unless it appears 
that such premises have been held and possessed adversely to sut· h 
legal title for twenty years before the commencement of such actio1 1 .  

§ 6192. Occupation under written instrument. Whenevn
it shall appear that the occupant or those under whom he claims 
entered into the possession of ,premises under claim of title exclusin• 
of any other right, founding such claim upon a written instrument as 
being a conveyance of the premises in question, or upon the <lecret> 
or judgment of a competent court, and that there has been a <'01 1 -

tinued oecnpation and possession of  the premises included in snch 
instrument, decree or judgment., or of some part of such premiHt>s, 
under such claim for twenty yC'ars, the premises so included shall be 
deemed to have been held adversely : exc.ept that when the premist:'s 
so included consist of a tract divided into lots, the possession of one 
lot shall not be deemed a possession of any other lot of the  same traet. 
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§ 5 1 93. Adverse possession . Fur the purpose of constitut
ing an adverse possession hr any pe.rson claiming a title founded upon 
R written instrument, or a Judgment or decree, lanu shall be deemed 
to have been possessed and occupied in the following cases : 

l .  ·when i t  has been usually cultivated or improved.
2. When it has been protected by a substantial inclosure.
;;. When, al though not inclosed, it has been used for the supply 

of fuel or of fencing timber for the purposes of husbandry, or the 
ordinary use of the occupant. 

-! . When a known farm or a single lot has been partly improwd, 
the portion of such farm or lot that may have been left not cleared or 
nut indosed according to the usual course and custom of the adjoin
ing country, shall be · deemed to have been occupied for the same 
length of time as the part improved and cultivated. 

§ 5 1 94. Actual adverse holding. When it shall appear that
there has been an actual continued occupation of premises under a 
claim of title exclusive of any other right, but not founded upon a 
written instrument, or a judgment or decree, the premises so actually 
oecupied and no other shall be deemed to have been held adversely. 

§ 5 1 95. Under claim not written. For the purpose of con
st ituting an adn1rse possession by a person claiming title not founded 
upon a written instrument, or a judgment or decree, land shall be 
deemed to have been possessed and oc-0upied in the following cases 
onlv : 

1� When it has been protected by a '!ubstantial inclosure . 
2 . When it has been usually cultivated or improved . · · 
� 5 1 96 .  Landlord and tenant. Whenever the relation of

l1mdlord and tenant shall have existed between any persons, the pos
session of the tenant shall he deemed the possession of the landlord, 
until the expiration of twenty years from the termination of the
11 '11unc,y ; or, when there has been no written lease, until the expiration
of twenty years from the time of the last payment of rent, notwith
standing that such tenant may have acquired another title or may
han· <>laimed to hold adversely to his landlord. But such presump
tions shall not be made after the periods ht>rein limited.

§ 5 1 97. Effect of descent. The right of a person to the pos
session of any real property shall not be impaired or affected by a 
<lt>seent being cast in consequence of the death of a person in posses-
sion of such property. 

§ 5 1 98 . Disabilities extend time. If a person entitled to
maintain any of the actions mentioned in this article, or to interpose 
a defense or counterclaim thereto, or to make an entry upon real prop
erty, is, when his title first descends or his cause of action or right 
of entry first accrues, or when such defense or counterclaim might 
be interposed, either : 

1 .  · Within the age of twenty-one years : or, 
· 2 .  Insane ; or,
3. Imprisoned on a criminal eharge or in execution upon con

vi<>tion of a criminal offense for a term less than for life, the time of 
such disability is not a part of the time in this article limited for the 
commencement of such action, or the making of such entry, or the 
interposing of such defense or counterclaim ;  but the time so limited 
cannot he extended- more than ten years after the disability ceases or 
after the death of the person so disabled. 
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§ a2, c. Clv. I'. 

� :\:l. C. l'lv. I ' .  

� M, C. l' IY. I '. 
am'd. 

� 6�. l'. Clv.  r. 

� !16. c. 1_· 1,·. I' .
� 1. <'. �;. 1,m. 

a.m 'd.

g :,;, C. Ch· .  I ' .  

� �•"· C. , · 1 ,· .  P. 

CODE OF CIVIL PROCEDURE. Actions. 

AUTICLE 3. '- TIME OF COMMENCING OTHER ACTIONS. 

· § 6199. Other periods. The following actions must be com
menced within the following periods after the cause of action has 
accrued. 

§ 6200. Ten years. Within ten years:
1. An action upon a judgment or decree of any court of the

Cnited States or of any state or territory within the Cnited States. 
2. An action upon a contract contained in any conveyance or

mortgage of or instrument affecting the title to real property except 
a covenant of warranty, an action upon which must. be commenced 
within ten years after the final decision against the title of the cov
t-nantor. 

§ 6201. Six years. Within six years :
I. An action upon a contract, ohligstion or liahility, express or

implied, excepting those mentioned in section 5200. 
2. An action upon a liability created by statute, other than a pen

alty or forfeiture, when not otherwise expressly provided. 
3. An action for trespass upon real property.
4. An action for taking, detaining or injuring any goods or chat

tels, including actions for the specific recovery of personal property .  
5. An action for criminal c,0nversation, or for any other injury to

the person or rights of another not arising on contract, and not here
inaner enumerated. 

6. An action for relief on the ground of fraud in cases which hert- 
tofore were solely cognizable by the court of chancery, the cause of 
action in such case not to be deemed to have accrued until tht> 
discovery by the aggrieved party of the fads constituting the fraud. 

§ 6202. Three years. Within three years :
1. An action against a sheriff, coroner or constable upon a liability

incurred by the doing of an ad in his official capacity and by virtue 
of his office, or by the omission of an official duty, induding the non
payment of money collected upon an execution. But th-is section 
shall not apply to an action for an escape. 

2. An action upon a statute for a penalty or forff'itun•, when the
action is given to the party aggrieved, or to such party and the statt• .  
except when the statute imposing it prescribes a ditfC'rent limitation . 

§ 6203. Two years. Within two years :
1. An action for libel, slander, assault, battery or false imprison

ment. 
2. An action upon a statute for a forfeiture or penalty to tht'

state. 
3. An action for the recovery of damage's resulting from mal

practic.e. 
4. An action for injuries done to the person of another, wheu

death ensues from such injuries : and the cause of action shall be 
deemed to have accrued at the time of the death of the party injured. 

§ 6204. One year. Within one year:
I. An action against a sheriff or other officer for the escape of a

prisoner arrested or imprisoned on civil process. 
§ 6206. Balance of open account. In an action brought to

reeover a balance due upon a mutual, open and current aceount, when 
therc have been reciprocal demands between the parti<>s, the cause of 
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a "I ion shal l be deemed to have accrued from the time of the last item 
pro\·e<l in the account on either side. 

� 6206. Forfeiture by person. State. An action upon a 
statute fm a penalty or forfeiture given in whole or in part to any 
person who will prosecute for the same m ust be <'ommenced within 
one year after the commission of tlw offense ; and if the action is not 
<'ommenced within the year by a private party, it may be com menced 
within two years thereafter in heh,ilf of the state by the attorney 
general, or by the state's attornt>y of the county where th� offense waR 
conunitted. 

� 6207. Other relief ten years. An adion for relief not. 
hereinbefore provided for must be <'Orrt m<'nced ·within ten years after 
the cause of action shall have accrued. 

� 6208. Same to state and persons . The limitations pre
scribed in this <'hapter shall apply to actions brought in the name of 
t lw state , or for its benefit, in the same manner as to tlCtions by 
private parties. 

AHTICLE 4. - GENEIIAL PROVHHONS AS TO THE Tnr n  OF COMMEXCINO 
AcTIO�s. 

§ 6209. When action deemed commenced. �n action is
commenced as to each defendant when the summons 1s served on 
him, or on a co<lefendant who is a joint contractor or otherwise 
united in interest with him. An attempt to commence an action is 
deemed equivalent to the commencement thereof within the meaning 
of this chapter, when the t3ummons is delivered, with the intent that 
it shall be actually served, to the sheriff or other officer of the county 
in whieh the defendants, or une of them usually or last resided ; or, 
if a corporation is defendant, to the sheriff qr other officer of the 
eounty in which was situated the principal pla<'e of business of such 
corporati�n, or where its gt>neral business was transacted, or where it 
kept an office for the tran�al't ion of business. But such an attempt 
must be folluwe<l hy the first publication of the Hummons, or the 
service then·of, within sixty days. 

§ 62 1 0. Exception. Absentee. If, when the cause of aetion
shall accrue against any person, he shall be out of the state , such 
action may be commenced within the terms herein respe<'tively 
limited after the return of such person into this state ; and if after 
Ruch cause of action shall have accrued such person shall depart from 
and reside out of this state or remain continuously absent therefrom 
for the space of one year or more , the time of his ahsence shall not 
ht> deemed or taken as any part of the time limited for the commence
ment of such action. 

§ 62 1 1 . Same. Disabilities. If a person entitled to bring an
action other than for the recovery of real property. except for a 
penalty or forfeiture, or against a sheriff or other officer for an escap<.', 
is at the time the cause of action a<'crued, either : 

l .  Within the age of twenty-one years ; or,
2. Insane ; or,
3. Imprisoned on a criminal charge, or in execution under the

St>ntence of a criminal court for a term less than his natural life, the 
time of such disability is not a part of the tinu; limited for the com
mencement of the action : provided, that the pc>riod within which the 
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action must be brought cannot be extended more than five years by 
any such disability except infancy, nor can it be extended in any  
case longer than one year after the disability <wases. 

§ 6212. Limitation in case of death. If a person entitled to
bring an action dies before the expiration of the time limited for the 
eommPncement thereof and the cause of action survives, an actio11 
may he commenced by his reprei:entatives after the expirat ion of that 
time and within one year from his death. If a person against whom 
an action may be brought dies before the expiration of the timP 
limited for the commfucement thereof and the cause of action sur
vives, an action may _be commern ed against his executors or adminis
trators after the expiration of that time and within one year after tlw 
issuing of letters testamentary or of administration . 

� 6213. In case of war. When a person shall be an alien 
subject or a citizen of a country at war with the United States, tlw 
time of the continuance of the war is not a part of the period limited 
for the commencement of the action. 

§ 6214. When judgment reversed. If an action is com
menced within the time preseribed therefor and t he judgment therein 
is reversed on appeal , the plaintiff or, if he dies and the cause of 
action survives, his heirs or representatin·s may commence a new 
action within one year after the reversal. 

§ 6216. Stay by injunction, etc. When the commencement
of .an action is stayed by injunction or other order of a court or 
judge, or by statutory prohibition, the t ime of the continuance of tht· 
stay is not a part of the time limited for the commencement of th1 • 
action. 

§ 6216. When disability available. No person can avail
himself of a disability, unless it existed when his right of actiou 
accrued. 

§ 6217. Coexisting disabilities. When two or mor<' disabili
ties coexist at the time the right of action aecrues, the limitation 
does not attach until they are all removed. 

� 6218. Bank notes. This chapter does not affect actions to 
enforce the payment of bills, notes or other evidenc� of debt. issu<'d 
by moneyed corporations, or issued or put in circulation as money. 

§ 6219. Moneyed corporations. This chapter shall not
affect actions against directors or stockholders of a moneyed corpora
tion or banking assoeiation to recover a penalty or forfeiture imposed, 
or to enforc<' a liability created by law ; but such actions must he 
brought within six years after the discovery by the aggrieved party 
of the facts upon which the penalty or forfeiture attached or the 
liability was created. 

§ 6220. New promise must be in writing. No acknowl
edgment or promise is sufficient evidence of a new or continuing 
contract, whereby to take the case out of the operation of this chap
ter, unless the same is contained in some writing signed by the party 
to be charged thereby ; but this section shall not alter the effect of 
any payment of principal or interest . 
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�� 5221-5226 

� 6221. Action must be prosecuted by party in interest . !i ;1. c. c 1 '"' r.
Evt>ry action must ht> prosecuted in the name of t l�e real party in am·, 1 . 
interest exct:>pt as otlwrwise provided in section 5�23. 

§ 6222. Assignee. Equities. In the case of an assignment § ;5, c. (·tv. r.
of a thing in action the action by the assignee shall be without 
pn•judiee to any set-off or other defense existing at the time or 
before noti<'e of the assignment ;  but this section shall not apply to a 
negotiable promissory note or bill of exchange transferred in good 
faith and upon good consideration before due. 

§ 6223. Executors and trustees. An executor or admiuis- § 76. c. ctv. 1•.

trator, a trustee of an express trust or a person expressly authorized 
by statute may sue witl10u t join'ing with h_im the person for whose 
benefit the aetiori is prosecutnl. . A truske of an express trust 
within the. meaning of this sec'tion shall be construed to inc-lucle a 
person with whom or in whose name a contract is made for the benefit 
of another. 

§ 6224. . Married woman. Whm a married woman is a party, § 11. c. ch·. 1· . 
her appearancP, the prosecution or defense of the action and the 
joinder with her of any other 1wrson or party must be governed by 
t he same rult'S as if she wa,s single. 

� 6226. Infant must appear by guardian. When an infant § i8. c. 1 · 1� . P. 
is 11. party he must appear either by his general guardian or by a 
guardian appointed by the court, in which the action is prosecuted, 
or by a judge thereof. A guardian may be appointed in any case, 
when it is deemed by the court, in which the action is prosecuted, or 
by a judge thereof, expedient to represent the infant in the actiou, 
notwithstanding he may have a general guardian and may have 
appeared by him. 

§ 6226. Guardian, how appointed. The guardian shall � ll ,11. c. Ch . I' . 

appointed : 
1 . When the infant is plaintiff, upon the application of the infant, 

if he is of the age pf fourteen years ; or if under that age, upon the 
application of his general or testamentary guardian, if he has any, or 
of a re lative or friend of the infant. If made by a relative or friend 
of the infant, notice thereof must first he given to such guardian, i f  
he has one :  if he has none, then to the person with whom such infant 
resides. 

2 . When the infant is defendant, upon the application of the
infant, if he is of the age of fourteen years and applies within 
twenty days after the service of summons. If he is under the age of 
fourteen or neglects so to apply, then upon the application of any other 
party to the action, or of a relative or friend of the infant, after 
notice of such application being first given to the general or testa
mentary guardian of such infant, if he has one within this state : if 
lH' has none, then to the infant himself, if over fourteen years of ago 
ancl within the state ; or, if under that age 11.nd within the state, to 
the person with whom such infant resides. In actions for the parti
tion of real property, or for the foreclosure of a mortgage or other 
instrument, when an infant defendant resides out of this  state, the 
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plainti°tf may apply to the court or a judge thereof, in which the
action is pending, and will be entitled to an order designating some 
suitable person to be the guardian for the infant defendant for the 
purposes of the action, unless the infant defendant or some one in 
his behalf within a number of days after the service of a copy of the 
order, which number of days shall be in the said order spedfied, shall 
procure to be appointed a guardian for the said infant : and the court 
�hall give special directions in the order for the manner of the service 
thereof, which may be upon the infant himself or by service upon 
any relation or person with whom the infant resides, and either by 
mail or personally upon the person so served. And in case an infant 
defendant having an interest in the event of the action shall reside 
in any state with which there shall not he a regular cummuuicati0n 
by mail, on such fact satisfactorily appearing to the court the court 
may appoint a guardian ad litem for such absent infant party for tlw 
purpose of protecting the right of such infant in said action, and on 
such guardian ad litem process, pleadings and notices in the action 
may be served _in the like manner as upon a party residing in this 
state. 

� 6227. Guardian for person of unsound mind. · When tht> 
defendant is a person of unsound mind at the time the action is com
menced and no guardian has been appointed of his person or estate, 
the court or a judge thereof shall appoint a guardian for him for the 
action. If during the pendency of an action either party shall become 
or prove to be of unsound mind, the action may he prosecuted or 
defended by his guardian in like manner as if it had been commenced • 
after the appointment of the guardian, or the court or judge may 
appoint a guardian for the action as the case may require. Such 
guardian for the action may he appointed upon the application of 
any party thereto or any relative or friend of such person of unsound 
mind after at least five days· notict' of such application shall have first 
hcen given to such Jlt'rson personally, if a resident of this state, and 
if not a resident, in such manner as the court or judge shall direct. 
Ppon the hearing of such application the court or judge may, if 
(leemed desirable and practicable, order such person of unsound miud 
to appear or be brought in hy the sheriff in person. 

� 6228 . Guardian's security. �o guardian appointed for an 
infant or a person of unsound mind under the provisions of this 
chapter shall he permitfod tu n•ef•ive any money or other property of 
the ward except costs and expenses allowed to the guar(lian hy the' 
court, or recovered by the ward in the action, until he has given 
sufficient security approvt'd by the judge of the court to aecuunt for 
all(l apply tho same under the direction of the court. And no person 
appointed a guardian for the purpose of (lefending an action brought 
against an infant or pt•rson of unsound mind shall he liable for tht• 
costs of such artion, unlt'ss specially eharged by the order uf the' 
rourt for some personal misdemeanor therein. 

§ 6229. Who to be plaintiffs. All persons having an interest
in the subject of the action and in obtaining the relief demanded may 
he joined as plaintiffs except as otherwise provided in this chapter. 

§ 6230. Defendants. Any person may he made a defendant ,
who has or claims an  interest in the controversy adverse to  the plain
tiff or who is a necessary party tu a complete determination or set tlt' ·  
nwnt of the questions involved therein; and in an action to recover 
poss(•ssion of real estate the landlord and tenant thereof may be joint·d 
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as defendants, and any person claiming title or right of poss<'ssion to 
real estate may be made parties, plaintiff or defendant, as the case may 
require, to any such action. 

§ 6231. Persons holding unrecorded conveyance need
not be made parties. In an action to foreclose a mortgage or other 
lien upon real property no person holding a conveyance from or under 
the mortgagor of the property mortgaged, or other owner thereof, or 
having a lien upon such property. whieh conveyance or lien does not 
appear of record in the proper office at the time of the commencement 
of the action, need be made a party to such action ; and the judgment 
therein rendered and the proceedings therein had are as conclusivt• 
against the party holding such unrecorded conveyance or lien as if he 
had been made a party to the action. 

§ 6232. Parties to be joined . Of the parties to the action
those who are united in interest must be joined as plaintiffs or defend
ants ; but if the consent of any one who should have b{'en joined as 
plaintiff cannot be ohtained, he may be made a defendant, th(' reason 
therefor being stated in the complaint ; and when the question is one 
of a common or g,meral interest of many persons, or when the partit>s 
are very numerous and it may be impracticable to bring them all 
before the court, one or more may sue or defend for the -benefit of the 
whole. 

§ 6233 . When severally liable. Persons severally liable
upon the same obligation or instrument, including the parties to 
bills of exchange and promissory notes. whether the action is brought 
upon the instrument, or by a party thereto to recover against other 
parties liable over to him, and persons liable severally for the same 
debt or demand, although upon different ubligations or instruments, 
may all, or one or more of them, he included in the same action at 
the option of the plaintiff. 

§ 6234. Action does not abate. No action shall abate by the
death, marriage or other disability of a party, or by the transfer of 
any interest therein, if the cause of action survives or continues. In 
ease of the death or other disability of a party, the court on motion at 
any time within one year thereafter, or afterwards on a supplemental 
complaint, may allow the action to be continued by or against his · 
representatives or successor in interest. In case of any other transfer 
of interest the action shall be continued in the name of the original 
party, or the court m<ty allow the person to whom the transfer is made 
to be substituted in the action. After a verdict is rendered in any 
action for a wrong, such action shall not abate by the death of any 
party, but the case shall proceed thereafter in the same manner as in 
cases where the cause of action now survives by law. At any time 
after the death or other disability of the party plaintiff the conrt in 
which an action is pending upon notice to such persons as it may 
direct an<l upon application of any person aggrieved may, in its dis
cretion, order that the action be deemed abated, unless the same is 
continued by the proper parties within a time to be fixed by the 
court, not less than six months nor exceeding one year from the grant
ing of the order. 

§ 6236 . Successor may revive judgment. Where judg
ment has heretofore or shall hereafter lw recovered for the possessio11 
of real property and the party recovering such judgment shall have 
died subsequent to the recovery thereof, his successor in int.nest in 
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said real property, whether by grant, devise or inheritance, may revive 
said judgment and enforce the same by execution on motion within 
one year after said death, or afterwards on supplemental complaint. 

§ 5236. Nonresident intestate. When an intestate, not being
an inhabitant of the state, shall die out of the state, not leaving assets 
therein, and tbere is pending in the supreme court an appeal brought 
by such intestate from a judgment against him, the court in which 
such appeal is pending may order the judgment appealed from affirmed 
with costs, unless the attorney for the intestate on said appeal pro
cures such action to be revived within six months after notice · to per
fect. stwh appenl by the substitution of a representative in said action. 

§ 5237. Death of one of several parties. In ease of the
d(•ath of one of two or more plaintiffs or one of two or more defend
ants, if part only of the cause of action, or part of some of two or 
more distinct causes of action survives to or against the others, the 
aetion may proceed without bringing in the succ<:'ssor to the rights or 
liabilities of the deceased party : and the judgment will not affect him 
or his interest in the subject of the action : but when it appears proper 
so to do, the court may require or com1;el the sm·cessor, or a person 
who claims to be the successor, to be brought in as a party upon his 
own application or upon the application of -a party to the action. 

§ 5238 . Power of court. Interpleader. The court may
determine any controversy between the parties before it. when it can 
be done without prejudice to the rights of others, or by Eaving their 
rights : but when a complete ddermination of thf' controversy cannot 
be bad without the presem·e of other partfrs, the court must cause 
them to be brought in. 

§ 5239. Intervention when. Any person may before the
trial intervene in an action or prol·eeding, who has an interest in the 
1\latter in litigation iu the succ( ss of either party, or an interest 
against both. An intervention takes place when a third person is 
permitted to hecome a party to an action or proceeding between other 
persons, either by joining the plaintiff in claiming what is sought by 
the complaint, or by uniting with the defendant in resisting the 
claims of the plaintiff, or by demanding anything adversely to both 
"the plaintiff and the defendant, and is made by complaint, setting 
forth the grounds upon which the intervention rests, filed hy leave of 
the court · an<l served upon the parties to the action or proceeding 
who have not appeared and upon the att.urneys of the parties who 
have appeared, who may answer or demur to it as if it was an origi
nal complaint. 

§ 5240 . Interpleader. A defendant against whom an action
is pending upon a contract, or for specific, real or personal property, 
may, at any time hefore answer upon affidavit that a person not a 
party to the aC'tion and without . collusion with him makes against 
him a demand for the same debt or property, upon due notice to such 
person and the adverst> party, apply to the court for an order to sub
stitute such person in his place and discharge him from liability to 
either party on his depositing in court the amount of the debt, c:;r 
ch•livering the property or its value to such person as the court may 
direet, and the court may in its discretion make the ordn. 
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C H A P T E R  6 .  

OF THE PLACE OF TRIAL OF CIVIL ACTIONS. 

§ 6241. Where subject matter is. Actions for the following
causes must be tried in the county in which the subject of the action 
or some part thereof is situated, suhject to the power of the court to 
change the place of trial in the cases provided by statute: 

1. For the recovery of real property, or uf an estate or interest
therein, or for the determinination in any form of such right or inter-
est, and for injuries to real property. 

2. For the partition of real property.
3. For the foreclosure of a mortgage of real property.
-1. For the recovery of personal property distrained for any cause .
5. All actions brought on a policy of insurance to recover for loss

or damage to the property insured shall be tried in the county or 
judicial subdivision where such property is situated at the time of its 
loss or damage. 

§ 6242. Where the cause arose. Actions for the following
causes must be tried in the county where the cause or some part 
thereof arose, subject to the like power of the court to change the 
place of trial: 

1. For the recovery of a penalty or forfeiture imposed by statute
except that when it is imposed for an offense committed on a lake or 
river or other stream of water situated in two or more counties, the 
action may be brought in any county bordering on such lake, river or 
stream, and opposite to the place where the offense was committed. 

2. Against a public officer, or person specially appointed to
execute his duties. for an act done by him by virtue of his office, or 
against a person who by his c,0mmand or his aid shall do anything 
touching the duties of such officer. 

§ 6243. Where any party resides. In all other cases, sub
ject to the power of the court to change the place of trial as provided 
by statute, the action shall be tried in the county in which the 
defendant or some of the defendants reside at the time of the com
mencement of the action ; provided that, if such county is attached 
to another county for judicial purposes, the action shall be tried in 
the latter county; and if none of the defendants shall reside in the 
state, the action may be commenced in any county which the plaintiff 
shall designate in the summons. 

§ 6244. Defendant must ask change. If the county desig
nated for that purpose in the complaint is not the proper county, the 
action may, notwithstanding, be tried therein, unless the defendant 
before the time for answering expires demands in writing that the 
trial be had in the proper county and the place of trial be thereupon 
changed by consent of the parties, or by order of the court as provided 
in this section. The court may change the place of trial in the 
following CB,ses: 
. 1. When the county desigiiated for that purpose in the complaint 

is not the proper county. 
2. When there is reason to believe that an impartial trial cannot

be had therein. 
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of the parties in writing duly filed : and the papers shall be filed or
transferred accordingly.

C H A P T E R  7 .

:MANNER OF COMMENCING CIVIL ACTIONS. 

� 6246. Action, how commenced. Civil actions in the (·ourts 
of this state shall be commenced by the service of a summons. 

§ 624"1. Requisites of summons. The summons must con
tain the titlt• of the action, specifying the court in which the action 
is brought, the names of the parties to t he action and the name of 
the county in which the plaintiff desires the trial, and shall be sub
scribed by the plaintiff or his attomey. who must add to his signa
ture his address, specifying a place within the state where there is a 
post office. 

§ 6248. Form of summons. The summons exclusive of the
title of the action and the subscription must be substantially in thti 
following form, the blanks being properly filled: 
The state of North Dakota to the above named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer upon the subscriber within thirty 
days after the service of this summons upon you, exclusive of the 
day of service; and in case of your failure to appear or answer 
judgment will be taken against yon by default for the relief demanded 
in the complaint. 

Dated . . . . . . . . . . . . . . . . . . .  . 
§ 6249. Service of complaint. A copy of the complaint need

not be served with the summons. In such <'ase the summons must 
state where the complaint is or will be filed, and if the defendant 
within thirty days thereafter causes notice of appearance to be given, 
nod in person or by attorney demands in writing a eopy of the com
plaint, specifying a place within the state where it may be served, a 
<'opy thereof must within twenty days thereafter be served at·cord
ingly, and after such service the defendant has thirty days to answer, 
hut only one copy need be served on the same attorney. 

§ 6260. Notice of no personal claim. In the case of a
defendant against whom no personal claim is made the plaintiff may 
deliver to sueh defendant with the summons a notice subscribed by 
t he plaintiff or bis attorney, setting forth the general object of the 
action, a hrief description of the property affected hy it, if it affects 
specific real or 1){'rsonal property, and that no personal daim is made 
against such defendant, in which case no eopy of the complaint need 
he serv<'d on such ddendant, unless within the time for answering he 
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shall in writing demand the same. If a defendant ou whum such 
notice is served unreasonably defends the action, he shall pay eosts 
to the plaintiff. 

§ 6261.  Lis pendens. Effect of. In an action affecting the
title to real pro1wrty the plaintiff at the time of filing the complaint 
or at any time afterwards, or th(, defendant, when he sets up an 
affirmative cause of action in his answer and demands substantin, 
rt--lief, at the time of filing his answer or at any time afterwards, if 
the same is intended to affect real pro1wrty, may file for record with 
the register of deeds of each c.ounty in whic.h the real property is 
"situated a notice of the pendency of the action , containing the names 
of the parties, the object of the action and the description of the real 
property in that county affected thereby ; from the time of filing only 

. shall the pendency of the action be constructive notice to a purchaser 
or incumbrancer of the property affected thereby ; bnt if the action 
is for a foreclosure of a mortgage or the enforcement of a moohanic·s 
or miner's lien, no such notice need be filed ; and every person, whose 
conveyance or incumbrance is subsequently executed or subsequently 
recorded, shall be deemed a subseqent purchaser or incumbraneer 
and shall be bound by all proceedings taken after the filing of such 
notice to the same extent as if he was a party to the action. For the 
purpose of this sedion an action shall be deemed to be pending from 
the time of filin� such notice ; provided, however, that such notice 
shall be of no arnil unless it shall be followed by the first publication 
of the summons, or by the personal service thereof on a defendant.  
within sixty days after such filing. And the court in which the 
action was commenced may, at any time on application of any person 
aggrieved and on good cause shown and on such notice as shall be 
directed or approved by the eourt, order the notfre authorizt>d by 
this section to be canceled of record in whole or in part hy the 
register of deeds of any <'ounty in whose office the same may haw 
been filed or re<'orded, and such cancellation shall be made by an 
indorsement to that effect on the margin of the record which shall 
refer to the order. Such C'ancellation may in like manner be made 
hy the register of deeds upon a written requeRt , directing such can
cellation, signed by the party or the attorney of the party who C'ausP<i 
such notice to be filed. 

§ 6262. Summons, how served. The summons shall be
served by delivering a copy thert>of as follows : 

1 . If the defondant i s  a minor under the age of  fourteen years, to
sueh minor personally and also to his father, mother or guardian ; or if 
there is none within the state, then to any person having the care 
and control of such minor, or with whom he shall reside, or- in whose 
service he shall be employed. 

2. If the defendant is a person judicially declared to be of
unsound mind or ineapable of conducting his own affairs in conse
quence of habitual drunkenness or any other cause and for whom a 
guardian has been appointed, to such guardian and to tht> defendant 
personally. 

3. If the defendant is a public corporation within this state ,  to
the mayor or any of the aldermen of any city ; to any of the eommis
sioners of a county ; to the president or any of the trustees of any 
incorporated town or village ; to any of the supervisors of a chil 
township ; to any of the members of a school district board. If the 
defendant is the state , to the governor or attorney general . 
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-! .  If the defendant is a domestic corporation, to the presi<lent or 
otllC'r head of the corporation, secretary, cashier, treasurer, a director 
or managing agent thereof. 

5. If the defendant is a foreign corporation, joint stock company
or association, to the secretary of state, unless the defendant is an 
insurance company, in which case, to the commissioner of insurance , 
or to the presidt•nt, secretary, cashier, treasurer, a director or manag
ing agent thereof, if within the state, doing business for the defendant. 

6. In all cases when a foreign corporation, joint stock company or
association shall not have appointed either the secretary of state or 
commissioner of insurance, as the c.ase may be, as its lawful attorm.')� 
upon whom service of process may be tnade, and such foreign cor
poration, joint stock company or association cannot be personally 
servl:'d with such procl:'ss ac�ording to the provisions of subdivision 
.; of this section, it shall be lawful tu st•rrn suc.h proeess on any 
per;;on who shall be found within this state actiug as the agent of, or 
d,Jinl,{ husiness for, such corporation, joint stoc.'k company or associa
tion . But the service provided for in this subdivision can ht, made 
upon n foreign corporation, joint stock company or association only 
when it has propt.'rty within tlw state or the cause of action arose 
therein. 

7. In all other cases, to the defendant personally ; and if the
<lefendant cannot conveniently be found, by leaving a copy thereof 
at his dwelling house in the presence of one or more of the members 
of his family over the age of fourteen [ears : or if the defendant
resides in the family of another, with one o the members of the family 
in which he rPsides over the age of fourteen years. 

Service made in any of the modes provided in this section shall be 
taken and held to be personal servic{l : and all writs, process or orders 
issued by any of the c.ourts of this state or by the judges thereof in 
any action or proceeding shall be served in the manner and upon the 
persons or officers mentioned in this section and none other, except 
in cases when service of papers can be made upon an attorney after 
his appearance as provided by this code. 

§ 6263. By whom summons served. The summons may be
Rerved by the sheriff of the county where the defendant may be found, 
or by any other person not a party to the action. The service shall be 
made and the summons returned with proof of the service to the person 
whose name is subscribed thereto with all reasonable diligence. The 
person subscribing the summons may, at his option by an indorse
ment on the summons, fix a time for the service thereof, and the 
service shall then be made accordingly ; provided, however, that 
whenever any summons or other process shall be served by any per
son other than a sheriff or his duly appointed deputy, no fees shall 
be allowed therefor, either for mileage in traveling or making such 
snvice, or for serving said summons or process. 

§ 6264. Service by publication. Cases and manner.
Servi<'e of the summons in an action may be made on any defendant 
by publication thereof upon filing a Yerifiecl complaint therein with 
the clerk of the district eourt of the county in which the action is 
C'ommenced, setting forth a cause of action in favor of the plaintiff 
and against the defendant, and also filing an affidavit stating the place 
of ddendant's residence, if known to the affiant, and if not know11 , 
stating that fact, and further stating : 

1 . That the defendant is not a n•sident of this state : or,
9-H 
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2. That the defendant is a foreign corporation, joint stock eom
pany or association and has no agent or person in this state upon 
whom service may he made under the provisions of seetion 5252 ; or, 

3. That personal service cannot he made on such defendant within
this state to the best knowledge, information and helief of the person 
makiug such affidavit, and in eases arising under this subdivision the 
affidavit shall be accompanied by the return of the sheriff of the 
county in which the action is brought, stating that after diligent 
inquiry for the purpose of serving such summons he is unable to 
make personal service thereof upon such defendant. 

The affidavit shall also state or the complaint show : 
1 .  That the defendant has property within this state or debts owing 

to him from residents thereof ; or, 
2. That the defendant is a resident of this state and has departed

therefrom with intent to defraud his creditors, or to avoid the service 
of a summons, or keeps himself secreted therein with a like in
lt•nt; or, 

R. That the relief sought in the action consists wholly or partly in
(•xcluding the defendant from any interest in or lien upon specific 
rt•al or peraonal property within this state, or in enforcing, regulat
ing. defining or limiting such interest or lien in favor of either party 
to the action : or otherwise affecting the title to such property ; or, 

-!. That the action is for divorce or for a decrC'e annulling a mar
riage : or, 

.J. 'fhat the defendant in any of the cases mentioned iu the last 
preePding subdivisions 1 ,  2, 3 and 4 is unknown to the plaintiff. 

§ 5255.  Number of publications. Sen·ice of the summons
by publication may he made hy publishing the same six times, 011ce 
in each week for six successive weeks, in a newspap(•r puhlished in 
tht• county in which the action is pending, if a newspaper is published 
in such county and if no newspaper is published in sueh county, then 
in a m•wspaper published at thC' seat of government of this state. 

§ 5256. Mailing summons and complaint. A copy of the
summons and complaint must within teu days after the first publica
tion of th1:1 summons be deposited in some post office; in this state, 
postaJ,!e prepaid, and directed to the defendant to he served at his 
place of residence, unless the affidavit for publication states that the 
residence of the defendant is unknown. 

§ 5257. Personal service equivalent to publication. After
the affidavit for publication and the complaint in the action are filed, 
personal service of the summons and complaint upon the defendant 
out of the state shall be equivalent to and have the same force all(T 
effect as the publication and mailing provided for in this chapter. 

§ 5258. Time when service must be made. The first pub
lication of the summons or personal serviee of the summons and com
plaint upon the defendant out of the state must he made within sixty 
days after the filing of the affidavit for publication; if not so made, 
the action shall be deemed discontinued. 

§ 5259. When service complete. Service by publication is
complete upon the expiration of thirty-six days after the first publi
cation of the summons, or in case of personal service of the summons 
and complaint upon the defendant out of the state, upon the expira
tion of fifteen days after the date of such service. 
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§ 5260. When defendant permitted to defend. The defend.
ant, upon whom service by publication is made or his representatives, 
un application and sufficient cause shown at any time before judg. 
ment, must be allowed to defend the action; and except in an action 
for divorce the defendant, upon whom service by publication is made 
or his representatives, may, in like manner upon good eause shown, 
be allowed to defend after judgment, or at any time within one year 
after notice thereof and within seven years after its rendition on such 
terms as may be just ; and if the defense is successful and the judg. 
ment or any part thereof has been collected or otherwise enforced, 
such restitution may thereupon be compelled as the court directs ; 
but the title to property sold under such judgment to a purchaser in 
good faith shall not be thereby affected. 

§ 5261. Joint and several debtors. When the action is
against two or more defendants, and the summons is served on one 
or more. but not on all of them, the plaintiff may proceed as follows : 

1. If the action is against defendants jointly indebted upon con
tract, he may proceed against the defendant served, unless the court 
otherwise directs ; and if he recovers judgment, it may be entered 
against all the defendants thus jointly indebted so far only as that it  
may be enforoed against the joint property of all and the separate 
property of the defendants served, and if they are subject to arrest. 
against the persons of the defendants served; or, 

2. If the action is against defendants severally liable, he may pro
ceed against the defendants served in the same manner as if they were 
the only defendants. 

3. If all the defenda;nts have been served. judgnwnt may be taken
against any or either of them severally, when the plaintiff would be 
entitled to judgment against sqch defendant or defendants, if the 
action had been against them or any of them alone. 

4. If the name of one or more partners shall for any cause ban,
been omitted in any action, in which judgm_ent shall ha,·e passed 
against the defendants named in the summons, and such omission 
shall not have been pleaded in such action, the plaintiff in case the 
judgment therein shall remain unsatisfied may by action recover of 
such partner separately upon proving his joint liability, notwithstand. 
ing he may not have been named in the original action ; but the plain
tiff shall have satisfaction of only one judgment rendered for the same 
cause of action. 

§ 5262. Proof of service. Acceptance. Proof of the service
of the summons and of the complaint or notice, if any, accompanying 
the same, must be as follows : 

1. If served by the sheriff or other officer, his certificate thereof ; or.
2. If by any other person, his affidavit thereof; or,
3. In case of publication an affidavjt made as provided in section

5H93 of this code and an affidavit of a deposit of a copy of the sum. 
mons and complaint in the post office as required by law, if the same 
shall have been deposited ; or, 

4. The written admission of the defendant.
In eases of service otherwise than by publiC'ation the certificate,

affidavit or admission must state the time, place and manner of servi('e. 
� 5263. Removal of pleadings, etc. ,  from files. Any orig

inal pleading or paper in any civil action or proceeding, which by 
law is required to be filed in the office of the clerk of the court in 

9f6 



Oivil Actions. CODE OF CIVIL PROCEDURE. §§ 5264-5268 

which such action or proceeding is pending, may upon the request of 
the party filing the same he removed from the files for the purpose of 
serving the same either within or without the state. 

§ 6264. Jurisdiction. Appearance. From the lime of the I•�. c. c1v. P.
service of the summons in a civil action, or the allowance of a 
provisional remedy, the court is deemed to have acquired jurisdic-
tion and to have control of all the subsequent proceedings. A volun-
tary appearance of a defendant is equivalent to personal service of 
the summons upon him. 

CHAPTER 8. 

OF PLEADINGS IN CIVIL ACTIONS. 

ARTICLE 1.-THE 0oMPLAINT. 

§ 6266. Forms of pleading abolished. All forms of plead
ing heretofore existing are abolished; and hereafter the forms of 
pleading in civil actions in courts of record and the rules by which the 
sufficiency of the pleading is to be determined are those prescribed 
by this code. 

§ 6266. Complaint, what to contain. The first pleading
on the part of the plaintiff is the complaint. The complaint shall 
contain: 

1. The title of the cause, specifying the name of the court in
which the action is brought, the name of county in which the plain
tiff desires the trial to be had and the names of the parties to the 
aC'tion, plaintiff and defendant. 

2. A plain and concise statement of the facts constituting a cause
of action without unnecessary repetition .. 

3. A demand of the relief to which the plaintiff supposes himself
entitled. If the recovery of money is demanded, the amount thereof 
shall be stated. 

ARTICLE 2. -THE DEMURRER. 

§ 6267. Defendant may demur or answer. The only
pleading on the part of the defendant is either a demurrer or an answer. 
It must be served within thirty days after the service of the copy of 
the complaint. 

§ 6268. When may demur. The defendant may demur to
the complaint when it shall appE»lr upon the face thereof, either: 

1. That the court has no jurisdiction of the person of the defend
ant, or the subject of the action; or, 

2. That the plaintiff has not legal capacity to sue; or,
3. That there is another action pending between the same parties

for the same cause; or, 
4. That there is a defect of parties, plaintiff or defendant; or,
5. That several causes of action have been improperly united; or,
6. That the complaint does not state facts sufficient to constitute a

cause of action. 
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!I 114. c. c1v. r. § 6269. Requisites of demurrer. The demurrer shall dis
tinctly specify the grounds of objection to the complaint. Unless it 
does so, it may be disregarded. It may be taken to the whole com
plaint, or to hny of the alleged causes of action stated therein, 

§ us, c. c1v. r. § 6270. Amended complaint. Service, etc. If the com
plaint is amended, a copy thereof must be served on the defendant. 
who must answer it within thirty days, or the plaintiff upon filing 
with the clerk due proof of the service and of the defendant's omis
sion may proceed to obtain judgment as provided by section 5413, 
but when an application to the court for Judgment is necessary, ten 
days' notice thereof must be given to the defendant. 

!I 116, c. c1v. P. § 6271. When answer. When any of the matters enumerated 
in section 5268 do not appear upon the face of the complaint, the 
objection may be taken by answer. 

§ m. c. c1v. r. § 6272. When objection waived .. If no such objection is taken
either by demurrer or answer, the defendant shall be deemed to han• 
waived the same, excepting only the objection to the jurisdiction of 
the court and the objection that the complaint does not state facts 
sufficient to constitute a cause of action. 

ARTICLE 3. -THE ANSWER. 

� m. c. c1,.. r. § 6273. Requisites of answer. The answer of the defendant 
must contain: 

1. A general or specific denial of each material allegation of the
complaint controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief. 

2. A statement of any new matter constituting a defense or
counterclaim in ordinary and concise language without repetition. 

!i 119, c. c1v. P. § 6274. Requisites of counterclaim. The counterclaim men-
tioned in the last section must be one existing in favor of a defend
ant and against a plaintiff between whom a several judgment might 
be had in the action, and arising out of one of the following causc•s 
of action: 

1. A cause of action arising out of the contract or transaction Sl·t 
forth in the complaint as the foundation of the plaintiff's claim, or 
connected with the subject of the action. 

2. In an action arising on contract, any other cause of action
arising also on contract and existing at the commencement of the 
action. The defendant may set forth by answer as many defense!i 
and counterclaims as he may have, whether they are such as have 

. been heretofore denominated legal, or equitable or both. They must 
each be separately stated and refer to the causes of action which they 
are intended to answer in such manner that they may be intelligibly 
distinguished. 

� 1:!0. c. c1v. r. § 6276. Demurrer and answer. The defendant may demur
to one or more of several causes of action stated in the complaint and 
answer the residue. 

� 121. C. Civ. I'. § 6276. Sham defenses. Sham and irrelevant answers and
derenses may he stricken out on motion and upon such terms as the 
courts may in their discretion impose. 
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ARTICLE 4. - THE REPLY. 

* 6277. Reply when. Demurrer to answer. When the 11122. c. Ch·. 1·. 

answer <'ontains new matter constituting a counterclaim, the plaintiff 
may within thirty days reply to such new matter, denying generally 
or specific,ally each allegation eontrowrted by him, or any knowledge 
or information thereof sufficient to form a belief: anq be may allege 
in ordinary and concise language without repetition any new matter 
not inconsistent with the complaint C'Onstituting a defense to such new 
matter in the arn,wer: and tht> plaintiff may in all cases clt>mur to an 
answer containing new matter, when upon it.s face it elm's not consti-
tute a counterclaim or defense, and the plaintiff may demur to one or 
more of such defenses or t·ounterclaims and reply to the residue of 
the counterclaims. And in otht•r c,ases, when an answer contains 
new matter constituting a defense by way of avoidance, the court may 
in its discretion on the defendant's motion require a reply to such 
new matter; and in that case the reply shall be subject to the same 
rules as a reply to a counterclaim. 

§ 6278. Judgment on answer. If the answer contains a state- !! 12:1,c. nv. 1·.
ment of new matter constituting a counterelaim, and the plaintiff 
fails to reply or demur thereto within the time prescribed by law, the 
defendant may move on a notice of not less than ten days for such 
judgment as he is entitled to upon such statement, and if the case 
requires it, a writ of inquiry of damages may be issued. 

§ 6279. Demurrer to reply. If a reply of the plaintiff to any § m. c. Cl\'. l'. 

defense set up by the answer of the defendant is insufficient, the 
defendant may <lemur thereto, and shall state the grounds thereof. 

ARTICLE 5. - GENERAL RULES OF PLEADING. 

§ 6280. Pleading. Subscription. Verification. Every
pleading in a <·ourt of re('ord must he subs0ribecl hy the party or 
his attorney; and when any pleading is verified, every subsequent 
pleading except a demurrer must be verified also. 

§ 6281. Requisites of verification. The verifi<'ation must be
to the effect that the same is true to the knowledge of the pt·rson 
making it, except as to those matters statC'cl upon information and 
belit>f, and as to those matters he believc-s it to be true, except whc-n 
it is made by any person other than tht> party to the action, in which 
case it must be to tht' c-tfect that the same is true to the best knowl
edge, information and belief of the person making it: and such vcrifi
<'atiun must be by the affidavit of the party, his agent or attorney, or 
if there are several parties united in interest and pleading together, 
by one at least of such parties a<'9uainted with the facts, or by the 
agent or att.orney of su<'h party. vVhen a corporation is a party, the 
verification may be made by any officer thereof, and when the state, 
or any officer thereof in its behalf. is a party, the verifi .. ation may be 
made by any person acquainted with the facts. The vnification may 
be omitted when an admission of the truth of the alL•gation might 
subject the party to a prosecution for felony, and no pleading can be 
ui;t>d in a criminal prose<'ution against the party as proof of a fact 
admitted or alleged in suc-h pleading. 
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§ 6282. Statement of account. It shall not be necessary for
a party to set forth in a pleading the items of an account therein 
alleged ; but he shall deliver to the adverse party, within ten days after 
the demand thereof in writing, a copy of the account, which, if the 
pleading is verified, must be verified by his own oath, or that of his 
agent or attorney, if within the personal knowledge of such agent or 
attorney, to the effect that he believes it to be true, or be precluded 
from giving evidence thereof. The court, or a judge thereof, may 
order a further account, when the one delivered is defective : and 
the court may in all cases order a bill of particulars of the daim of 
either party to be fumished. 

§ 6283. Liberal construction. In the construction of a plead
ing for the purpose of determining its effect, its allegations shall be 
liberally construed with a view of substantial justice between the 
parties. 

§ 6284. Making pleading definite. If irrelevant or redun
dant matter is inserted in a pleading, it may be stricken out on motion 
of any person aggrieved thereby. And when the allegations of a 
pleading are so indefinite or uncertain that the precise nature of 
the charge or defense is not apparent, the court may require the 
pleading to be made definite and certain by amendment. 

§ 6286. Pleading a judgment. In pleading a judgment or
other determination of a court or officer of special jurisdiction, it 
shall not be necessary to state t�e facts conferring jurisdiction, but 
such judgment or determination may be stated to have been duly 
given or made. If such allegation is eontroverted, the party pleading 
shall be bound to establish on the trial the facts conferring jurisdic
tion. 

§ 6286. Conditions precedent. In pleading the performancP
of conditions precedent in a contract, it shall not be necessary to 
state the facts showing such performance; but it may be stated gen
erally that tlw party duly performed all the conditions on his part ; 
and if such allegationS' are controverted, the party pleading shall be 
boun.d to establish on the trial the facts showing such performance . 
In an action or defense founded upon an instrument for the payment 
uf money only, it shall be sufficient for a party to give a copy of the 
instrument, and to state that there is due to him tlwreon from tl1t• 
adverse party a specified sum which he claims. 

§ 6287. Private statute. In pleading a prinll t> stahttP, or a
right deriwd therefrom, it shall be sufficient to n•fer to such statuh> 
by its title and the day of its passage, and tlw court shall then•upuu 
take judicial notice thereof. 

§ 6288. Libel or slander. In an action for lilwl or slander it
shall not ht• necessary to state in the complaint any l.'xtrinsic facts fur 
the purpoSC' of showing the application to the plaintiff of the defamn
t ory matter out of which the cause of action arosl.', but it shall lw 
sufficient to state generally that the same was published or spoken 
concerning the plaintiff, and if such allegation is contron•rh•<l, thl' 
plaintiff shall he bound to establish on tbl.' trial that it was so pub
lished or spukt•n. 

§ 6289. Same. Defendant's answer. In tlw actions meu
tionnl in the last section, t he defl.'ndaut may in h is answer alll.'gP 
hoth the truth of thf' matter elrnrged as defamatory an<l any miti�atiug
< · ircumstancl'S to reduce the amount of damages ; and wlwther ht•
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proves the justification or not, he may give in evidence the mitigat
ing circumstances. 

� 6290. Answer of possession. In an action to recover the 
possession of property distrained doing damage, an answer that the 
defendant or person by whose command he acted was lawfully pos
sessed of the real property upon which the distress was made, and 
that the property distrained was at the time doing damage thereon, 
shall be good, without setting forth the title to such real property. 

§ 5291. Joinder of actions. The plaintiff may unite in the
same complaint several causes of action, whether they are such as 
have been heretofore denominated legal or equitable, or both, where 
they all arise out of : 

1. The same transaction, or transactions connected with the same
subject of action; or, 

2. Contract, e:xpress or implied; or,
3. Injuries, with or without force, to person and property, or

either; or, 
4. Injuries to character; or,
5. Claims to recover real property with or without damages for the

withholding thereof, and the rents and profits of the same, or waste 
committed thereon; or, 

6. Claims to recover personal property with or without damages
for the withholding thereof; or, 

7. Claims against a trustee by virtue of a contract, or by operation
of law.

But the causes of action so united must all belong to one of these 
classes and, except in actions for the foreclosure of mortgages, must 
affect all the parties to the action, and not require different places of 
trial, and must be separately stated. 

§ 6292. Allegations. When deemed true or denied. Every
materiHl allegation of the complaint, not controverted by the answer 
as prescribed in section 5273, and every material allegation of new 
matter in the answer, constituting a counterclaim, not controverted 
by the reply as prc>scribed in section 5277, shall for purposes of the
action be taken as true. But the allegation of new matter in the
answer, not relating to a counterclaim, or of new matter in a reply, is
to be deemed controverted by the adverse party as upon a direct denial
or avoidance, as the case may require.

ARTICLE 6. - MISTAKES IN PLEADING AND AMENDMENTR. 

§ 5293. Variance material and misleading. No variance
between the allegation in a pleading and the proof shall be deemed 
material, unless it has actually misled the adverse party to his preju
dice in maintaining his action or defense upon the merits. When
ever it shall be alleged that a party has been misled, the fact shall be 
proved to the satisfaction of the court, and in what respect he has 
been misled ; and thereupon the court may order the pleading to be 
amended upon such terms as shall be just. 

§ 5294. If not material. When the variance is not material
as provided in the last section, the court may direct the fact to be 
found according to the evidence, or may order an immediate amend
ment without costs. 

§ 5296. Failure to prove variance. When, however, the
allegation of the cause of action ?r defense to which the proof is 
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directed is unproved, not in some particular or particulars only, but 
in its entire scope and meaning, it shall not be deemed a case of vari
ance within the last two sections, but a failure of proof. 

§ 6296. Amendments. When and how. Any pleading
may be once amended by the party of course without costs and with
out prejudice to the proceedings already had at any time within 
twenty days after it is served, or at any time before the period for 
answering it expires ; or it can be so amended at any time within 
twenty days after the service of the answer or demurrer to such plead
ing unless it is made to appear to the court that it was done for the 
purpose of delay and the plaintiff or defendant will thereby lose the 
benefit of a term for which the cause is or may be noticed; and if it 
appears to the court that such amendment was made for such purpose, 
the same may be stricken out and such terms imposed as to the 
court may seem just. In such case a (',apy of the amended pleading 
must be served on the adverse party. After the decision of a 
demurrer the court may, in its discretion, if it appears that the 
demurrer was interposed in good faith, allow the party to plead over 
upon such terms as may be just. If the demurrer is allowed for the 
cause mentioned in the fifth subdivision of section 5268, the court 
may, in its discretion and upon such terms as may be just, order 
the action to be divided into as many actions as may be necessary to 
the proper determination of the causes of action therein mentioned. 

§ 6.297. Court may amend. Terms. The court may, before
or after judgment in furtherance of justice and on such terms as 
may be proper, amend any pleading, process or proceeding by adding 
or striking out the name of any party; or by correcting a mistake in 
the name of a party, or a mistake in any other respect ; or by insert
ing other allegations material to the cause ; or, when the amendment 
does not change substantially the claim or defense, by conforming the 
pleading or proceeding to the fact.a proved. 

§ 6298. Pleading after time. The court may likewise, in its
discretion and upon such "terms as may be just, allow an answer or 
reply to be made, or other act to be done, after the time limited by 
this code, or by an order enlarge such time; and may also, in its dis
cretion and upon such terms as may be just at any time within one 
year after notice thereof, relieve a party from a judgment, order or 
other proceeding . taken against him through his mistake, inadvert
ence, surprise or excusable neglect, and may supply an omission in 
any proceeding; and whenever any proceeding taken by a party fails 
to conform in any respect to the provisions of this code, the court 
may, in like manner and upon like terms, permit an amendment of 
such proceedings, so as to make it conformable thereto. 

§ 6299. Unknown name. When the plaintiff shall be
ignorant of the name of a defendant, such defendant may be desig
nated in any pleading or proceeding by any name ; and when his true 
name shall be discovered the pleading or proceeding may be amended 
accordingly. 

§ 6300. Trivial defects disregarded. The court shall, in
every stage of an action, disregard any error or defect in the plead
ings or proceedings, which shall not affect the substantial right.a of 
the adverse party; and no judgment shall be reversed or affected by 
reason of such error or defect. 
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§ 6301.  Supplemental pleading. The plaintiff and defendant II H6, c. c1v. P.
respectively may be allowed on motion to make a supplemental com-
plaint, answer or reply, alleging facts material to the case occurring 
after the former complaint, answer or reply, or of which the party 
was ignorant when his former pleading was made. 

C HAPTER 9 .  

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 

§ 6302. Claasifted. The provisional remedies in civil actions 1 m. c. c1v. P.
are : 

1 .  Arrest and bail. 
2. Claim and delivery of personal property.
3. Injunction.
4. Attachment.
5. Receivers.
6. Deposit in court.

ARTICLE 1 .  -ARREST AND BAIL. 

§ 6303. Arrest limited. Contempt. No person shall be
arrested in a civil action except as prescribed by this code ; but this 
provision shall not apply to proceedings for contempt. 

§ 6304. Defendant may be arrested, when. The defendant
may be arrested as hereinafter prescribed in the followin� cases : 

1. In an action for the recovery of damages for an inJury to per
son or character, or for injuring or for wrongfully taking, detaining 
or converting property. 

2. In an avtion for money or property embezzled or fraudulently
misapplied or converted to his own use by a public officer, or an 
officer of a corporation, or an attorney, factor, broker, agent or other 
person in a fiduciary capacity, in the course of his employment as 
such. 

3. In an action to recover the possession of personal property
unjustly detained, when the property, or any part thereof, has been 
concealed, removed or disposed of, so that it cannot be found or taken 
by the sheriff . and with the intent that it should not be found or 
taken, or with the intent to deprive the plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a fraud in contracting
the debt, or in h!curring the obligation for which the action is 
brought, or in concealing or disposing of the property, for the taking, 
detention or conversion of which the action is brought, or when the 
action is brought to recover damages for fraud or deceit. 

5. When the defendant has removed or disposed of his property
or is about to do so with the intent to defraud his creditors. 

But no female shall be arrested in any action except for willful 
injury to person, character or property. 

§ 6306. Where order obtained. An order for the arrest of
the defendant must be obtained from a judge of the court in which 
the action is brought. 
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§ 6306. Basis of order. The order may be made whenever it
appears to the judge by the affidavit of the plaintiff or some other 
person, that a sufficient cause of action exists and that the case is 
one of those mentioned in section 5304. The affidavit must be either 
positive or upon information and belief; and when upon information 
and belief, it must state the facts upon which the information and 
belief are founded. If an order of arrest is made, the affidavit must 
be filed in the office of the clerk of the court. 

� 6307. Undertaking from plaintiff: Before making the 
order the judge shall require a written undertaking on the part of the 
plaintiff with or without sureties, to the effect that if the defendant 
recovers judgment, the flaintiff will pay all costs that may be awarded
to the defendant and al damages which he may sustain by reason of 
the arrest, not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars. If the undertaking is executed 
by the plaintiff without suretie� he shall annex thereto an affidavit 
that he is a resident and householder or freeholder within the state, 
and worth double the sum specified in the undertaking over all his 
debts and liabilities and exclusive of all property exempt from execu
tion by the laws of this state. 

§ 6308. When order issued and served. The order may be
made to accompany the summons, or at any time afterwards before 
judgment. It shall require the sheriff of the county, where the 
defendant may be found, forthwith to arrest him and hold him to 
bail in a specified sum, and return the order at a place and time 
therein mentioned to the plaintiff or his attorney by whom it shall be 
subscribed or indorsed. But such order of arrest shall be of no avail 
and shall be vacated or set aside on motion, unless tho same is served 
upon the defendant as provided by law before the docketing of any 
judgment in the action ; and the defendant shall have thirty <lays after 
the service of the order of arrest, in which to answer the complaint in 
the action and to move to vacate the order of arrest or to reduce the 
amount of bail. 

§ 6309.  Papers served on defendant. The affidavit and
order of arrest shall be delivered to the sheriff, who upon arresting 
the defendant shall deliver to him a copy thereof. 

� 6310. Sheriff's duties. Bail. The sheriff must execute the 
order by arresting the defendant and keeping him in custody until 
discharged by law, and may call the power of the county to his aid in 
the execution of the arrest as in case of process. The defendant may 
give bail whenever arrested at any hour of the day or night, and must 
have reasonable opportunity to procure it before being committed to 
prison. 

§ 6311. Discharge. The defendant at any time before execu- .
tion shall be discharged from the arrest, either upon giving bail or 
upon depositing the amount mentioned in the order of arrest as pro
vided in this article. 

§ 6312. Bail how given. The defendant may give bail by
causing a written undertaking in the sum specified in the order of 
arrest to be executed by two or more sufficient hail, stating their 
places of residence and occupations, to the effect that the defendant 
shall at all times render himself answerable to the process of the 
court during the pondency of the actiou, and to such as may be 
issued to enforce the judgment thereon, or if he is arrested for the 
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caUSl' mentioned in the third subdivision of section 530-1, an under
takilll,! to thL· same effed as that provided in section r;:�:l l i . 

§§ 5313-5319 

§ 63 1 3. Surrender by bail. At any time before a failure tu � p,. c. < i ,•. 1 · . 

<'om ply whh the undertaking the bail may surrender the defonda11 t  
in their exoneration, or he  may surrender himself t o  the  sheriff of 
the connty where he was arr('sll'd in the following manner : 

l .  A certified copy o f  tlw undertaking o f  the bail shall be delh-
{-red tu  tlw sheriff, who shall detain the defendant in his custody 
thert•on as upon an order of arrest, and shall by a eertifieate ill 
writing a1·knowlt-dgt• the surrender. 

2 . Cpon the production of a copy of the undertaking and sheriff's 
certificate. a judgt> of the court may, upon a notice to the plaintiff of 
t-ight days with a copy of the certificate. order that the hail he 
exoneratt•<l :  and on filing the order and the papers used on said appli
cation tht>y shall ht> exonerated accordingly . But this section shall 
not apply to an arrt>st for a eauee mentioned in subdivision 3 of section 
;")30-1. RO as to discharge tht:1 hail from an undertaking given to tlu" 
effect provided by section 5336. 

§ 6314. Bail may arrest. For the purpose of surrendering § t5�. c. u'"- 1 · . 

the deft'mlant the hail at any time or place before they are finally 
eharged may themselves arrest him, or by a written authority indorsed 
on a C'ertified copy of the undertaking may empower any person of 
imitable age and discretion to do so . 

§ 63 1 6. Action against bail. In case of failure to comply § 100. c. n,·. 1• .
with the' undertaking the bail may be proceeded against by act io11 
only .  

§ 6 3 1 6 . Bail exonerated. The hail may be exonnated either § 161 . c.  ci'"' 1·.
by the death of the defendant , or his imprisonment in the penitentiar�· . 
, ir by his legal discharge from the obligation to render himself ameu-
a ble to the process, or by his surrender to the sheriff of the eounty 
where he was arrested in execution thereof, within twenty days after 
the commencement of the action against thf' bail or within such 
further time as may be granted by the court. 

§ 63 17. Plaintiff may except to bail. Withi11 the time J im- § 1 ,;�. C' . Ci\·. , ••

i ted for that purpose the sheriff shall deliver the order of arrest to the 
plaintiff, or the attorney by whom it is subscribed, with h is return 
indorsed, and a certified eopy :)f the undertaking of the hail .  Tht> 
plaintiff within ten days thereafter may serve upon the sheriff a notice 
that he does not accept the bail ,  or be shall he deemed to have accwpted 
it and the sheriff shall be exonerated from liability. 

§ 63 18. Justification. On the reeeipt of such notice the sheriff § 16:1, ( · . u,·. 1 · .

or defendant may, within ten days thereafter, give tu the plaintiff, or 
the attomey by whom the order of arrest is subscribed, notice of the 
j ustification of the same or other hail ,  specifying the place of resi-
dence and Ol'cupation of the latter, before a J udge of the court at a 
1-pedfied t ime and place ; the time to he not less ·than five nor more 
than ten days thereafter. In c11.se other bail is given there shall be a 
new undertaking in the form prescribed in section 5312 .  

§ 63 1 9 .  Requisites of bail. The qualifications of hai l  must he � rn1 .  c . c i,·. I '. 
as follows : 

1 .  Eaeh of them must be a resident and householder or freeholder 
within the state. 

2. They must eaeh he worth the amount specified in the order of
arrest, exclusive of property exempt from execution ; but the j udge, or 
a justfre of the pe1\Ce, 011  j nstifieation, may allow more than two hai l 
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to justify severally in amounts less than that expressed in the order. 
if the whole justific.ation is equivalent to that of two suttident bail. 

§ 6320. Examination of bail. For the purpose of justifica
tion each of the bail shall attend before any judge of a disb:fot court. 
ur a justice of the peac�, at the time and place mentioned in the notice. 
and may be examined on oath on the part of the plaintiff touehing his 
sufficiency in such manner as the judge or justice of the peace in dis
cretion may think proper. The examination shall be reduced to writ 
ing and subscribed by the bail if required by the plaintiff. The costs 
of the justification shall be paid by the party offering tht> bail, if th,� 
same is found not sufficient, but if sufficient then the party PXC<·pting
shall pay such costs. Such costs shall be ret urned by the officer with 
his report of the justification a.nd shall be taxed by the court in which 
the action is pending as other costs are taxed. 

§ 6321. Allowance of. If the judge or justice of the peacw
finds the bail sufficient, he shall annex the examination to the under
taking, indorse his allowance thereon and cause them to be filt>tl 
with the clerk ; and the sherilf shall thereupon be exonerated frol l l  
liability. 

§ 6322. Deposit. Discharge. The defendant may at tlw
time of his arrest instead of giving bail, deposit with the sheriff tlw 
amount mentioned in the order. The sheriff shall thereupon gin• 
the defendant a certificate of the deposit, and the defendant shall lw 
discharged out of eustody. 

§ 6323. Payment into court. The sheriff shall within four
days after the deposit pay the same into court, and shall take from 
the officer receiving the same two cntificates of such payment, ont> uf 
which he shall deliver tu the plaintiff and the other to the clefernlaut 
or his attorney. For any default in making such payment tlw ,-nnH' 
procL•edings mny be ha<l on the official bond of the slwritf to eolll'c1 
t lw sum deposited as in other cases of delinqueney. 

§ 6324. Refunded on approved bail. If money is deposited
ns pro,·ided in the last two sections, bail may be gfren and justified 
upon notice as preseribed in st•ction 5;! 18  at any time before judg
ment : thereupon the judge, before whom the justificntion is had. 
shall direct in the onler of allowance, that tlw ru01wy dt>posih·d ht· 
refunded by the sheriff to the tlefernlant and it shall be refundl'd 
accordingly. 

§ 6326. Applied on judgment. When money shall have hee 1 1
so dt>positcd, if it remains on deposit at the tinw of an order or j ndi;!
nwnt for the payment of money to the plai11titf, t he clerk shall undt:'r 
the direction of t lw eourt apply the same in sntisfaction tlwreof. and 
aftn sat isfyi111--{ the judgment shall refund the surplus, if any. to th,· 
dl'frndant. If the judl--{mt->nt is in fa\"or uf the defendant, tlw dL'rk 
shall r('fund to him the whole sum deposited and remaining unapplied. 

§ 6326. Sheriff's liability. If after being arrt->stt'<l. wlwn thert'
is a jail to which the defendant may be eornmitted. the d('femlan t 
pscapes or is resctwd, or bail is not gin•n or justifie1L or a th•posi t i,
not made im;t end thneof. the sheriff shall himself ht> liable as hail . 
But he may clis<"hnrge h imsl:'lf from such liahility by the gi\"ing nm! 
j 11stitieatio11 uf hail as provided in at•ctions r>:m,, ;",:!HI. :'>�20 and 5:!2 1 
at any time hPfore pro<·t>ss against the pPrson of tlw dt>fernlant t . .
p11 forct> an ordn or jlltlgment  in the aC'tion. 
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§ 6327. Judgment against sheriff: If a judgment is recov- § 112, c. c1v. P.
ered against the sheriff upon his liability as bail and an execution 
thereon is returned unsatisfied in whole or in part, the same proceed-
ings may be had on the official bond of the sheriff to collect the 
deficiency as in other cases of delinquency. 

§ 6328. Bail liable to sheriff: The bail taken up::m the· arrest § tia, c. c1v. P.
shali unless they justify or other bail is given or justified, be liable 
to the sheriff by action for damages which he may sustain by reason 
of such omission. 

§ 6329. Motion to vacate arrest. A defendant arrested may I m. c. c1v. P.
at any time before judgment apply on motion to vacate the order of 
arrest or to reduce the amount of bail. 

§ 6330 . Heard upon affidavits. If the motion is made upon I 115, c. c1v. P.
affidavits on the part of the defendant, but not otherwise, the plain-
tiff may oppose the same by affidavits, or other proofs, in addition to 
those on which the order of arrest was made. 

ARTICLE 2. - CLAIM AND DELIVERY OF PERt!ONAL PROPERTY. 

§ 6331. When may claim. The plaintiff in an action to 11 11e, c. c1v. P.
recover the possession of personal property may, at the time of issu-
inJ1; the summons or at any time before answer, claim the immediate 
delivery of such property as provided in this article. 

§ 6332. Plaintiff's affld�vit. When a delivery is claimed, au § 111, c. c1v. P.
affidavit must be made by the plaintiff, or by some one in his behalf 
stating: 

1. That the plaintiff is the owner of the property claimed, par
ticularly describing it, or is lawfully entitled to the possession thereof 
by virtue of a special property th�rein, the facts in respect to which 
shall be set forth. 

2. That the property is wrongfully detained by the defendant.
3. The alleged cause of the detention thereof according to his

best knowledge, information and belief . 
4. That the same has not been taken for a tax, assessment or fine

pursuant to a statute; or seized under an execution or attachment 
against the property of the plaintiff ; or, if so seized, that it is by 
statute exempt from such seizure; and, 

5. The actual value of the property.
§ 6333. Requisition to sheriff. The plaintiff may, thereupon, 1 1;s. c. c1v. P.

by an indorsement in writing upon the affidavit, require the sheriff 
of the county, where the property claimed may be, to take the same 
from the defendant and deliver it to the plaintiff. 

§ 6334. Security by plainti1f. Upon the receipt of the affidavit 11 1w. c. c1v. l'.
and notice with a written undertaking executed by one or more 
sufficient sureties approved by the sheriff, to the effect that they are 
bound in double the value of the property as stated in the affidavit 
for the prosecution of the action for the return of the property to 
the defendant, if return thereof is adjudged, and for the payment to 
him of such sum as may for any cause be recovered against the 
plaintiff, the sheriff shall forthwith take the property described in 
the affidavit, if it is in the possession of the defendant or his agent 
and retain it in his custody. He shall also without delay serve on the 
defendant a copy of the affidavit, notice and undertaking by deliver-
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ing tho same to him personally, if he can be found, or to his agent 
from whose possession the property is taken ; or, if neither can be 
found, by leaving them at the usual place of abode of either with 
some person of suitable age and discretion. 

§ 6331S. Exceptions by defendant. The defendant may,
withiri three days after the service of a copy of the affidavit and 
undertaking, give notice to the sheriff that he excepts to the suffi
ciency of the sureties. If he fails to do so, he shall be deemed to 
have waived all objection to them. When the defendant excepts, 
the sureties shall justify on notice in like manner as bail upon an 
arrest. And the sheriff shall be responsible for the sufficiency of the 
sureties, until the objection to them is either waived as above pro
vided, or until they shall justify, or new sureties shall be substituted 
and justify. If the defendant excepts to the S\lreties, he cannot 
reclaim the property as provided in the next section. 

§ IS336. Redelivery to defendant. At any time before the
defivery of the property to the plaintiff the defendant may, if he does 
not except to the sureties of the plaintiff, require the return thereof 
upon giving to the sheriff a written undertaking executed by two or 
more sufficient sureties, to the effect that they are bound in double 
the value of the property as stated in the affidavit of the plaintiff for 
the delivery thereof to the plaintiff, if such delivery is adJ udged and 
for the payment to him of such sum as may for any cause be reoovered 
against the defendant. If a return of the property is not so required 
within three days after the taking and service of notice on the defend
ant, it shall be delivered to the plaintiff except as provided in sec
tion 5341 . 

§ 6337. Justiftcation. The defendant's sureties upon a notice
to the plaintiff of not less than two nor more than six days shall 
justify before a judge or justice of the peace in the same manner as 
bail on arrest ; upon such justifimttion the sheriff shall deliver the 
property to the defendant. The sheriff shall be responsible for the 
defendant'-s sureties, until they justify, or until justification is com
pleted or expressly waived, and may retain the property until that 
time ; but if they, or others in their place, fail to justify at the time 
and place appointed, he shall deliver the property to the plaintiff. 

§ 6338. Same. The qualifications of sureties and their justifi
cation shall be as are prescribed by sections 5319 and 5320 in respect 
to bail upon an order of arrest . 

§ 6339. Concealed property. If the property, or any part
thereof, is concealed in a building or indosure, the sheriff shall puh
l icly demand its delivery. If it is not delivered, he shall cause the 
building or inclosure to he broken open and take the property into 
his possession ; and, if necessary, he may call to his aid the power of 
his C'ounty . 

§ 6340 . Keeping property. When the sheriff shall have taken
property as in this article provided, he shall keep it in a secure plaoo 
and deliver it to the party entitled thereto upon reeeiving his lawful . 
fe<'S for taking and his necessary expenses for keeping the same. 

§ 634 1 .  Claim by third persons. If the property taken is
daimed by any other person than tho defendant or his agent, and such 
pc•rson shall make affidavit of his title thereto and right to the posses
i-iun thereof, stating the grounds of such right and title, and serve the 
some upon the sheriff, th<' sheriff shall not be bound to keep the 
property or deliver it to the plaintiff, unless the plaintiff on demand 
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of him or his agent shal l indemnify the sheriff against such claim by 
an undertaking executed by two sureties, accompanied by their affida
vits, that they are each worth double the value of the property as 
specified in the affidavit of the plaintiff exclusive of property exempt 
from execution, and freeholders or householders of the county. And 
no claim to such property by any other person than the defendant or 
his agent shall be valid against the sheriff, unless made as aforesaid ; 
and notwithstanding such claim, when so made, he may retain the 
property a reasonable time to demand such indemnity. 

§§ 5342--5.'34 7 

§ 6342. Papers filed with clerk. The sheriff shall file the I m. c. nv. 1 ·. 

notice and affidavit with his proceedings thereon with the clerk of 
the court in which the action is pending within twenty days after 
taking the property mentioned therein .  '

ARTICLE 3. - INJUNCTION. 

§ 6343. Injunction by order. The writ of injunction as a § 1&•. c Cl\', 1·.

provisional remedy is abolished, and an injunction by order is sub-
stituted therefor. The order may be made by the court in which the 
action is brought, or by a judge thereof in the cases provided in the 
next section and, when made by a judge, may be enforced !lS the order 
of the court. 

§ 6344. Cases when granted. An injunction may be grant<.>d § t!lll, c. Civ. 1·. 

in either of the following cases : am·,t. 
1. When it shall appear by the complaint that the plaintiff is

entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of some act, 
the commission or continuance of which during the litigation would 
produce injury to the plaintiff ; or, 

2. ·when during the litigation, it shall appear that the defendant
is doing, or threatens, or is about to do, or procuring or suffering 
some act to be done in violation of the plaintiff's rights respecting 
the subject of the action and tending to render the judgment inef
fectual, a temporary injunction may be granted to restrain such act. 

3. And, when during the pendency of an action it shall appear by
affidavit that the defendant threatens, or is about to remove or dispose 
of his property, with intent to defraud his creditors, a temporary 
injunction may be granted to restrain such removal or disposition. 

§ 6346. Time. Papers served. The injunction may be 1 100, c. c1v. 1·.
granted at the time of commencing the action or at any time after- am·d. 
wards before judgment upon its appearing satisfactorily to the court 
or judge by the affidavit of the plaintiff, or of any other person, that 
sufficient grounds exist therefor. A copy of the affidavit must be 
served with the injunction. 

§ 6346. After answer. An injunction shall not be allowed 11 191. c. Ci\'. 1· .

after the defendant shall have answered unless upon notice or upon 
an order to show cause ; but in such case the defendant may be 
restrained until the decision of the court or judge granting or refusing 
the injunction. 

§ 6347. Security. Damages. When no provision is made § 192, C. c i,·. "·
by statute as to security upon an injunction, the court or judge shall 
require a written undertaking on the part of the plaintiff with 
or without sureties, to the effect that the plaintiff will pay to the 
party enjoined such damages, not exceeding an amount to be specified, 
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as he may sustain by reasou of the injunction, if the court shall 
finally decide that the plaintiff was not entitled thereto. The damages 
may be ascertained by a reference or otherwise as the court shall 
direct. 

!l 1ro. c. nv. 1·. § 6348. Order to show cause. If the court or judge deems it 
proper that the defendant, or any of the several defendants, should be
heard before granting the injunction, an order may be made requiring 
cause to be shown at a specified time and place, why the injunction 
should not be granted ; and the defendant may in the meantime be 
restrained. 

111w. c. civ. 1•. § 6349. Against corporation. An injunction to suspend the 
general and ordinary busi,n�ss of a corporation must not be granted 
without due notice of the application therefor to the proper officer of 
the corporation, exeept when the state is a party to the proceeding. 

!l tll�,. c. ch· .  P. § 6360. Application to vacate. If the injunction is granted 
by a judge of the court without due notice, the defendant at any 
time before the trial may apply, upon notice to a judge of the court 
in which the action is brought, to vacate or modify the same. The 
application may be made upon the complaint and the affidavits on 
which the injunction was granted or upon affidavits on the part of 
defendant with or without the answer. 

11 196. <" . ctv. P. § 6361. Counter affidavits. If the application is made upon 
affidavits on the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavit or other proofs in addition to those 
on which the injunction was granted. 

ARTICLE -1 . - ATTACHM ENT. 

§ 6362. When attachment may issue. In an action on a
1·ontract or judgment for the recovery of money only, or for the 
wrongful conversion of personal property, the plaintiff at or after the 
eommencc-ment thereof may have the property of the defendant at
tached in the following cases : 

1. \Vhen the defendant is not a resident of this state or is a foreign
corporation. 

2. When the defendant has absconded or concealed himself.
3. \Vhen the defendant has removed or is about to remove his

property or a material part thereof from this state . not leaving enough 
therein for the payment of his <le>bts. 

4. \Vhen the defendant has sold, assigned, transferred, secreted or
otherwise disposed of, or is about to sell, assign, transfer, secrete or 
otherwise dispose of his property, with intent to cheat or defraud his 
t·reditors or to hinder or delay them in the collection of tlrnir debts. 

5. \\'hen the defendant is about to remove his resi<lenc-0 from the
<'otmty where he resides with the intention of permanently changing 
t he same and fails or neglects on demand to give sccurity for the 
debt upon which tlw action is commenced. 

Ii. \\'hen the dPbt upon which the adion is eommenced was 
incurred for property obtained under false pretenses. 

7. \\'hen the defend'lnt is about to remove his property or a
material part thC\reof from the state with the iuh•ut or to the effect of 
cheating or defrauding his creditors, or hindering or delaying them 
in the collection of their <lC1bts. 
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§ 6363. Attachment on claim before due . . The plaintiff
may bring an aetion on his claim before it is due and have the prop
erty of the defendant attached in any of the cases mentioned in the 
prec�ding section execpt in subdivisions I, 2 and 5. The proceedings 
on such attachment shall be conducted in all respects as if the claim 
was due, but judgment must not be rendered in the action until the 
d(�bt upon which such action is commenced shall beeome due, and the 
complaint must state that the action is commenced lx•fore the debt is 
dne for the purpose of obtaining the issuance of an attachment, but 
need not statE> the grounds of the attachment : and upon the discharge 
of such attachn\ent except under the provisions of section 5a71 the 
action shall be dismissed, but without prejudice to the bringing of a 
new action. 

§ 6364. When action deemed commenced. Within the
meaning of the last two sections an action shall be deemed commeneed 
when the summons is issued, but personal service of sueh summons 
must be mRde or publication thereof commenced within sixty days 
after the issuan<'e of the warrant of attachment. 

§ 6366. Warrant by whom issued. The warrant of attach
ment shall be issued by the derk of the court in whieh the action is 
commenced, shRll be attested in the name of the presiding judge and 
sealed with the seal of the eourt. 

§ 6366 . Warrant. Upon what issued. The warrant shall
issue upon a verified complaint, sett ing forth a proper eause of aetion 
for attachment in favor of the plaintiff and against the defendant, 
and an affidavit, setting forth in the language of the statut.1;1 one or 
more of the �rounds of attachment enumerated in section 5352, if the 
claim is due upon which the action is commenced: and if not due , 
one or more of the grounds of attachment enumerated in subdivisions 
a, 4, H and 7 of that st•ction. 

§ 6367. Requisites of warrant. The warrant must briefly
recite the statutory grounds of the attachment, but shall not set forth 
plaintiff's cause of action, and must be directed to the sheriff of any 
county in which property of such defendant may be and must require 
him to attach and saft:-ly keep all the property of such defendant 
within his \'ounty not. exempt from execution, or so much thereof as 
may be sufficient to satisfy the plaintiff's demand with costs and dis
bursements, the amount of which demand must be stated in the war
rant in conformity with the complaint, unless the defendant delivers 
to him an undertaking in favor of the plaintiff with sufficient surety 
to the effect that be will pay any judgment which the plaintiff may 
obtain against him in the action, or an undertaking with like surety 
to the effect that the property of such defendant, which has been or 
is about to be attached, shall be forthcoming in substantially as good 
condition as it is at the time of giving the undertaking to answer such 
judgment, which undertaking shall be in an amount equal to the 
Yalue of such property according to the sheriff's inventory. Several 
warrants may be issued at the same time to the sheriffs of different 
counties. 

§ 6368. Plaintiff's undertaking. Exceptions thereto.
Before issuing the warrant the clnk must require a written under
taking on the part of the plaintiff with sufficient surety, to the effect 
that if the defendant recovers judgment or the attachment is set. aside 
by the order of the court, the plaintiff will pay all costs that may be 
awarded to the defendant, and all damages which he may sustain by 

{61) 961 

I 
�Ii-. C. Civ. l ' .. , . .  ) ·, , -· , . .  r�. 1"-"! • 
I .  , .. 1, .  181!.,. 

am', I .  

§ 19, . C. C iv. P. 
am·, 1 .  

§ 191<. c. Civ. r.
am·d.

� 19!1. 1 - .  Civ. P. 
� I . ,  . .  :rl. I�!. 

am ·,1 . 

� �, 1 1 . C. C i \·. I ' .  
a m 't l .  

!I �'00. C. <' iv .  J • .  
am·. i .  



§§ 5359-5H62 

§ 'lfll. C. Clv. I'.
am·, 1 .

§ 20:1, l'. Ch· .  P.
§ 1 . e .  2-1, 1�,;.

CODE OF CIYIL PROCEDURE. Provisional Remedie's. 

reason of the attac-hmC'nt, not exceeding the sum named in the under
taking, whieh must be at least the amount of the claim spec-tfied in 
t he warrant and in no 0ase less than two hundred and fifty dollars. 
The defendant may at any time within ten days after a levy under a 
warrant of attachment ex0ept to the suffieic-ncy of the surety upuu 
f;tll 'h undertaking. Thereupon the surety must justify upon the 
like' notice and in like manner as bail upon an arrest : or a new 
undf.lrtaking must be given with new surety whieh shall be filed fl:; 

provided in sect.ion 5:!5�, and thereupon the same proceedings may ht, 
had upon su0h undertaking as upon the original undertaking . •  If the 
defendant does not except as prescribed in this section he is deemed 
to have waived all objedion to the surety. If the attachment is sd 
aside by order of the court the defendant may bring an action upon 
sneh undertaking without first obtaining judgment against the 
plaint.itf in the action in which such undertaking was given. 

§ 6369. -What papers must be filed. The plaintiff at the tinw
of ' procuring the warrant must file in the office of the clerk of the 
court, in whi<:h the action is commenced, the complaint, affidavit and 
undertaking upon which such warrant is issued. 

§ 6360 . · Execution of warrant. The sheriff must immediately
execute the warrant by levying upon so much of the pt'rsonal and real 
property of the defendant within his c-ounty, not exempt from execu
tion , as will satisfy the plaintiff's demand with the costs and disbnrse
mC'uts. He must take into his custody all books of account, vouchers 
arnl other papers relating to the personal property attached, and all 
evidences of defendant's tit.le to the real property attached, whieh he 
must safely keep to he disposed of as prescrihed in t his article. The 
shnitf, to whom a warrant of nttaehment is deliven•d, may levy from 
time to time nnd as often as is necessary, until the amount for which 
it wns issued has been secured, or final judgment has been rt>nden•d 
in the action. 

� 636 1 .  Inventory to be made. Perishable property. 
lnunc<liatdy upon making such seizure the sheriff shall make a true 
and complete inventory of all the property so seiZl'd nnd of the hooks. 
vouehers and papers taken into his <· ustody, stating therein tlw est i 
mated value of  the fmveral arfo.-ks and kinds of  personal property. 
enumerating snC'h of them as are pC'rishable, and giving a description 
of the real property Ro at ta0hed, which inventory must he signed by 
the sheriff. Any subsequent cxccution of the warrant of attachment 
upon other property of the debtor must be made. and an inventory 
thereof made in like manner. The sheriff shall within hwnty days 
after making such seizure file sud1 inventory and a return of his 
doings upon SU<'h attachment with tlw derk of the district court who 
issuecl the warrant. In case ll forthcoming undertaking is given by 
the defendant under the provisions of SC'e tion ;>)l;) °j for property 
before a levy has been made thereon , the sheriff shall make and 
return an inventory of such property in accorda1 1Cl' with the pro
visions of this section . 

§ 6362. Attachment, how levied. A le,·y undl'r a warrant of
attachment must be made as follows : 

1. Upon real property, by the sheritf·s filing with the register of
deeds of the <'ounty, in which the property is situated, a notice of 
the attachment subscribed hy him, stating the names of the partfrs 
to the action, the amount. of the plaintiff's claim as st ated in the war
rant and a descript ion of the property leded npou, wliid1 noti<'t' 

962 



Provisional RemedieB. CODE OF CIVIL PROCEDURE. 

must be recorded and indexed by the register of deeds in like man
ner and in the same book as a notice of the pendency of an action. 

2. lTpon personal property which by reason of its bulk or other .cause cannot be immediately removed, by the sheriff's filing with the 
register of deeds a notice of the same kind as described in subdivision 
I of this section ; and such levy shall be equally valid and effectual 
as if the articles had been seized and the possession and control 
thereof retained by the officer. 

Upon cattle or horses running at large and commonly known as 
range stock, between the first day of November and the next succeed
ing fifteenth day of May, by the sheriff's filing with the register of 
deeds of the county in which such property is running at large a 
notice of the same kind as described in subdivision I of this sec
tion, specifying the number as near as may be and containing a 
description of such stock by marks and brands ; and such levy shall 
be equally valid and effectual as if such cattle and horses had been 
seized and the possession and control thereof retained by the officer. 

The register of deeds shall receive and file all such notices, num
bering the same consecutively, and must keep the same in his office 
in regular and orderly file and shall make an entry thereof in a book 
to be kept for that purpose, and designated as the index of attach
ments, in the order in which they are received, which entry shall 
contain in separa '. e  columns the names of the dc-fendants alphabeti
cally arranged, the names of the plaintiffs, tlw number indorsed 
upon the notice, the amount claimed by th<' plaintiff and the time of 
the filing. 

Notwi thstanding the provisions of this subdivision an attach ment 
may, hy direction of the plaintiff or his attorney, be levied upon the 
property mentioned in this subdivision in accordance with subdivision 
3 of this section ; but if additional costs are made by such a levy the 
same shall not be allowed to the plaintiff, if in the judgme'r1t of the 
oourt the taking of the property into the custody of the sheriff was 
unnecessary. 

3. Upon personal property capable of manual delivery, including
bonds, promissory notes or other instruments for the payment of 
money, by taking the same into the sheritY-s actual custody. He must 
thereupon without delay deliver a copy of the warrant to the person 
from whose custody such froperty is taken.

4. Upon other persona property by leaYin:g a copy of the warrant
and a notice sh�wing the property attached with the person holding 
the same ;  or, if it consists of a demand other than as specified in the 
last subdivision, with the person against whom it exists, or if it con
sists of a right or share in the stock of a corporation or iniierest or 
profits thereon, with the president or other head of the c-0rporation, 
or the secretary, cashier or managing agent thereof. 

The lien of the attachment shall be effectual from the time when a 
levy is made in acpordance with the foregoing provisions. 

§ 6868. Pledged or mortgaged property may be levied
on. When property is pledged or mortgaged for the payment of 
money or the performance of any contract or agreement, the right 
and interest in such property of the person pledging or mortgaging 
the same may be attached and sold on execution, and the purchaser 
at such sale shall acquire all the right and interest of the defendant 
therein. 
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* 6364. Warrant and notice of levy to be served In the
eases mentioned in subdivisions 1 and 2 of section 5iln2 the sheriff 
shall within thirty days after the levy of an attachment serve the .  
warrant of attachment together with a notice of le,·y, deseribing the 
particular property levied on in the manner provickd for the service 
of a summons in section 5252, as follows : 

1 .  If the levy is made upon real property, upon the occupant. 
thereof, if any. 

2. If upon personal property mentioned in said sub<liYision 2,
upon the person in whose custody the same may he. 

The failure of the sheriff to serve sueh warrant or notice shall not 
invalidate the levy, but the sheriff shall be liable to the person whos,� 
property is attached for any damages which he may sustain by reason 
of such failure. 

§ 6366. Property claimed by third person. Claim hQw
made. If any property levied upon by the sheriff by virtue of a 
warrant of attachment is claimed by any other person than tht> 
defendant and such person, his agent or attorney, makes affidavit of 
his title .  thereto or right to the possession thereof, stating the vahw 
thC'reof and the ground of sueh title or right, the sheriff may release 
suC'h levy, unless the plaintiff on demand indemnifies the sheriff 
agninst su(lh claim by an undertaking executed by a suffieient surety : 
and no daim to such property by any other person than the defend
ant shall be valid against the sheriff, unless so made ; and notwith
standing such claim, when so made he may retain suC'h property undn 
levy a reasonable time to demand such indemnity. 

§ 6366. Certificate of defendant's interest. Upon the a ppli -
cation of the sheriff, holding a warrant of attaclum•nt, the president 
or other head of a corporation, or the sC'cretary, cashier or managing 
agent thereof. or a debtor of the defendant, or a person holding prop
erty, including a bond, promissory note or othn instrument for the 
payment of money belonging to the defendant, must furnish to the 
sheriff a certifiC'ate under his hand, specifying the rights or numlwr 
of shares of the defmdant in the stock of the corporation with all dfri
dends declared or incumbrances thereon ; or the amount . nature and 
description of the property held for the benefit of the defendant, or of 
the defendant's interest in property so held, or of the debt or demand 
owing to the defendant, as the <'ase requires. If such offieer, debtor 
or individual refuses to furnish sueh certifiC'ate, or if it is made to 
appear by affidavit or otherwise to the satisfaction of the ·court or 
judge thereof, that there is reason to suspect that any certificate gi H·n 
by him is untrue or that it fails to set forth fully the facts required 
to be s.hown thereby, he may be required by order of the court or 
judge to attend before him and be examined on oath coneerning tlw 
same and obedience to sueh order may be enforced by proceedings as 
for a contempt. 

§ 6367. Custody and collection of property. Action by
sheriff: The sheriff must, subject to the direC'tion of the court or 
judge, collect and receive all debts, effects and things in action attadted 
hy him. He may maintain any action or speeial procenling in his 
name or in the name of the defendant .  which is nec-essarv fur that 
purpose, or to redU('t' to his actual pOSS('SSion an artic·le of personal 
property capable of manual delivery, but of whic-h hE' has bet•n unable 
to obtain possession and in sueh action to obtain possession of pt•r
sonal propC'rty the defendant may be enjoined from disposing of s1wh 
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property : and he may discontinue such an action or special proceed
ing at sueh time and on such terms as the court or ju<!ge directs. 

� 6368. Plaintiff may prosecute actions. Undertaking. 
The actions and special proc-eedings herein authorized to be t·om
menced by the sheriff may be prosecuted by the plaintiff or undt•r 
bis direction upon the delivery by him to the sheriff of au undertak
ing executed hy sufficient surety, to the effect that the plaintiff will 
indemnify the sheriff for all damages, costs and expenses on aceotmt 
thereof, not exceeding two hundred and fifty dollars in any one 
action. Such surety shall in all cases, when rn1uired by the sheriff, 
justify in like manner as bail upon an arrest. 

§ 6369. Property perishable or likely to depreciate in
value may be sold. If property attached is perishable the court 
may, by an order made with or without notie-t' as the urgency of the 
ease may require, direet the sheriff to sell such property at public 
unction a11d thereupon the sheriff must sell it accordingly. If tlw 
at tached property is of such a character that it is liable greatly tu 
depre<"iate iu value during the pendency of the action or consists of 
li n! animals, the same pr0<·eedings may he had as in the case uf 
perishable property, but such notice of the application for the order 
!-hall be giwn to the partfos to the aetion as the court presc:rill\.'S. 
Tht> ordt>r dire<'ting the sale must fix the time and place of sale, and 
noti<'t' thereof must be given iu suc-h manner and for such time as is 
prt•scribed in the order. 
* 6370. Defendant may apply for discharge. The defend-

1111 t may at any time after he has appeared in the action and before 
fi rlfll judgnwnt apply to the elerk who issued the attachment or to 
t lw court to disdrnrge the attachment as to the whole or any part of 
t ht• property attacht>d. 

� 6371. Undertaking for discharge. upon sueh application 
th,e defendant must give au undertaking with sufficient surety to the 
effect that the property of such defendant, which has been attached, 
1-hall be forthcoming in substantially as good condition as it is at the 
t ime of the application to answer any judgment which the plaintiff 
mny rt>(•over against him in the action, which undertaking shall be in 
an amount t>qual to the value of the property according to the 
iaheritf"s inventory: or the defendant may at his election give an 
umlt>rtakin� with sufficient surety to the efft>ct t hat he will on demand 
vay to the plaintiff the amount of any j udgment which may be 
recovered in the action against him not exceeding a Rum specified in 
t }w un<lertakinJ{ with interest. The sum so spedfied must be at least 
equal to doublt· the amount of the plaintiff's demand as specified in 
the warrant of attachment : or, at the option of the defendant, equal 
to double tht> appraised value of the property attached according to 
the sheriff's inwntory or, if the application is to discharge the attach
ment as to a part only of the property attaclwcl, equal to double the 
appraised vahw uf that part . 

§ 6372. Undertaking when there are two or more defend
ants. When there are two or more defendants and an application is 
made as pres<"ribt:'d in the last two sedions by one or more, but not 
all of them, the undertaking must provide for the payment of any 
judgment, whil"h may be reeoverecl against any of the defendants in 
the action, unless the applicant makes proof by affidavit to the satis
fa!'tion of the court, that the property in respect to which the appli
<"Rt ion is made belongs to him separately ; in which case the under-
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taking must provide for the payment of any judgment, whidi may be 
recovered in the action against the applicant either alone or jointly 
with any other defendant. When an application is made as pre
scribed in this section, at least two days' not.i<>c thereof with a c,opy 
of the affidavit must be served upon the plaintiff's attorney, who may 
oppose the application by affidavit on the ground that one or more of 
the other defendants own or have an interest in the property. 

§ 5373. Partnership property. Undertaking. If the war
rant of attachment is levied upon the interPst of ont> or more part
ners in personal property of the firm ,  tlw otlwr J Jartners. or one or 
more of them, may at any time before j udgment ap]Jly to the court 
from which the warrant of attac-h 11w11t issued. or a judge thereof, 
upon affidavit ,  stating such fact, for nu ordl'r to dis<>harg-e tlw attach 
ment as to the partnership pro1wrty. Tlw appli<-aut must givt, an 
undertaking with suffic-ient surl'ty to the etfed, t hat if judgment shall 
he rendered in the action in favor of the plaintiff, they will pay to 
the sheriff on demand the amount of defendant's intt>rest i n  such 
partnership property, the amount of suc-h intPrPst to lw determint0 1 l  
by reference or otherwiBP as t.he court may direct . Tht> amount uf 
such undertaking must be fixed by thC' cotut or juclgt- thereof. aml 
must not be less than the value of the interest of the dt-fendant in 
the personal property of the partnership : and for the purpose of fix
ing the amount of  the undertaking tht' court may hear affidavits ur  
oral testimony respecting the value of  the defemlanfR interest in tlw 
attached property . 

� 6374. Undertaking must be filed and served . Excep
tions thereto. An undertaking given as prescribed i11 the last th..-et> 
St'ctions must he forthwith filed with the <'lerk . A c,opy t lwre>of with 
a notice of the filing must lx• forthwith sern•d upo11 t ht> plaintiff's 
attorney : who may within three days thereafter give not iel' to the  
sheriff that he exct•pts to  the sufficiency of tlw surety .  Tlwrt>upon 
the surety must justify upon the like noti<'P and in l ik , ·  1 1 1anner as 
bail upon an arrest : or a new undt>rtaking must lw gin·n with new 
surety and thereupon the sanw proceedings must lw had upon such 
undertaking as upon the original undertaking. If t lw plaintiff d0t·s 
not ex<"ept as prPscrihed in this section lw is deenwd t < >  han• wain·d 
all objection to the surety. The slwritf shall ht> respt 1 1 1si hit· for t ht>  
sufficiency of  the surety upon any undertaking given hy  t lw ddPndant 
and may retain pos.<;ession of the property attndwd and t lw proeeeds 
thereof in his hands, until the objPction to the surt>ty is t> it her wairnd 
as aho,·e provided, or unti l lw justi tit•s or new surety is sn h.:.t i  tute1l 
and justifies. 

§ 6376. Giving undertaking not waiver of right to move
discharge. Tlw giving of any of t lw undertakini:rs l l lt>ntionPd in this 
artide by the dt•ft>ndant shall not operatt> ns a waiwr of h is right to 
mow to dischargt' t lw attach ment,  and if f;U<"h attaehnwnt  is dis
chargt>cl on motion any un<IPrtaking ginm by the clt>fondan t  shall lw 
null and void and shall be rdunwd to him. 

� 6376. Who may move discharge. In  al l  cast's t lw d., . 
femhmt, or any person who has aeqnired a lien upon or i 1 1 i 1 •rt>st in  
t he dt•fen<lanfs property aftt>r it was a ttached, may move to disc ·harg,• 
thP  nttad1ment. If the motion is made upon affidHYit on th l' part of 
t h i' defPndant ,  or a pt•rson who has a1·11uirc•d a lien upon or int . .  n•st in 
the ch•fPndant's property after it waia; at taelwd, but not oth , •rwi,-t> . the 
plaint iff may oppose the sam<> by affidavit or other proof in  at ldit iun 
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to the affidavit upon which the attachment was granted; and in such 
eas(' the defendant, or person who has acquired a lien upon or interest 
in the defendanfs property after it was attached, may sustain tlw 
motion by affidavit or other proof in rebuttal of the affidavits or other 
proof offered and submitted on the part of the plaintiff to oppose the 
motion. And if on such hearing it appears to the satisfaction of the 
C'ourt or judge that the attachuwnt was irregularly issued, or that the 
affidavit upon which it was issued is untrue, the attachment must be 
dis�harged. 

§§ 5377-5378 

§ 5377. Proceedings upon discharg'e. When the warrant of
attachment is vacated or annulled or the attaehment is dischargt;1d 
upon the application of the defondant, or person who has acquired a 
lien upon or interest in the defendanfs property nftc,r it was attached, 
the sheriff must deliver over to the defendant or to the person en
titled thereto upon reasonable demand all the attached personal 
property remaining in his hands, or that portion thereof as to which 
the attachment is discharged, or the proceeds thereof, if it has bt>en 
sold by him. 

§ 5378. Judgment how satisfied. In ease judgmt:mt is �2w.c.cIv.1•.
entered for the plaintiff in such action, the sheriff shall satisfy the 
same out of the property attached by him, if it shall be sufficient for 
that purpose: 

l. By paying over to such plaintiff the proceeds of all sales of
perishable property, and of any vessel or share or interest in any 
vessel sold by him, or of any debts or credits collected by him or so 
much as shall be necessary to satisfy such judgment. 

2. If any balance remains due and an execution shall have been
issued on such judgment, he shall procePd to sell under such execu
tion so much of the attached property, real or personal, except as 
provided in subdivision 4 of this section, as may be necessary to 
satisfy the balance, if enough for that purpose shall remain in his 
hands; and in case of the sale of any rights or shan•s in the stock of 
a corporation or association, the sht>riff shall execuh• to tlw pur
chaser a certificate of sale thereof, and the purchas('r shall thereupon 
have all the rights and privileges in respect thnPto, whic-h were had 
by such defendant. 

:3. If any of the attached property belonging to the defencl•rnt 
shall have passed out of the hands of the sheriff without having been 
sold or converted into money, such sheriff shall repossess himself of 
tht:> same, and for that purpose shall have all the authority which he 
had to seize the same under the attachment and any person, who 
shall willfully conceal or withhold such property from the shl'riff, 
shall be liable to doublt" damages at the suit of the party injured. 

4. Until the judgment against the defendant shall be paid, the
sheriff may proceed to collect the notes and other evidences of debt 
that mav have been seized or attached under the warrant of attachment, 
and to i)rosecute any bond he may have taken in the <'ourse of such 
proceedings and apply the proceeds thereof to the pnyment of the 
judgment. At the expiration of six months from thl' dockding of 
the judgmeht the court shall have power upon the petition of the 
plaintiff, accompanied by an affidavit setting forth fully all the pro
eet•dings, which have been had by the sheriff since the service of the 
attachment, the property attached and the disposition thereof, and 
also the affidavit of the sheriff that he has used diligence and 
endeavored to collect the evidences of debt in his hancls so attached, 

OOi 



�* 5379-5383 CODE OF CIVIL PROCEDCRE. Provi8ional Remedie8. 

§ 211, t'. {'IL I'. 
am·,1. 

and that there remains uneollected of the same any part or portion 
thereof, to order the sheriff to sell the sam� upon such terms and in 
sueh mnnner as i::hall be dC'emed proper. Notice of such application 
shall }x, givl·ll to the defendant or his attorney, if the defendant shall 
haw appeared in the action. In case the summons has not been 
personally served on the dekndaut, the court shall make such 
order as to the service of notice and the tinw of ser,·ice as shall he 
dC't>lllC'<l just. ·when the judgment and all costs of the pro1:eedings 
shall have het:'n paid, the sheriff upon rl'asouable demand shall 
deliwr over to the defnidant the rPsidue of the attached property. or 
the proceeds thereof. 

§ 6379. Proceedings upon judgment for defendant. If
the defendant recovers judgment against the plaintiff in the action. 
any undertaking given by the defendant, all the prrn:eeds of sales and 
moneys collected by the sheriff and all property attached. remaining 
in his hands shall upon the order of tht:> court be delivered by him to 
the defendant or his agent on request, and the warrant shall he dis
charged and the proJJerty released therefrom. 

§ 5380. Cancell�tion of notices ot' attachment. At any
time after tht> warrant of attachment has been vacated or annulle<l, or 
the attachment has lx>en dischargPd, the court may. upon the applica
tion of any person aggrieved and with or without notice in the dis
cretion of the court, direct that any notice filNl for the purpose of 
attaching th{' property be canceled of rt>cord by the register of deeds 
of tlw county wher<• it is filed or reC"orded. The cancellation must lll.' 
mad<' hy thl' register of deeds, upon a cntitied copy of the order 
directing such caucdlation being tiled in his office, by an entry tu 
that effect on the margin of the record referring to the order. Such 
cancellation may in like manner he made by the register of deeds 
upon a writtt•n request directing such cancellation, sig11ed by tht• 
plaintiff or his attorney. 

§ 6381. Return by officer. When the warrant shall be fully
l'XCl'Uted or discharged the sheriff must return tht• same with his 
proct>ediugs thPrPon to the ('ourt in which the action was t·ommenct'd. 

ARTICLE i>.-GARNJ:-.;1rnEXT. 

111, c. 6.,, 18!•:;. � 6382. Creditors may proceed by garnishment. Any 
creditor shall be Pntitled to proceed by garnishment in any court 
having jurisdiction of the subjeet of the action against any perso11. 
t'XCept a public ('0111oration, who shall be irnh·bted to or have any 
property whatever, real or personal, in his possession or under his 
C'ontrol, belon1.dng to such creditor's debtor, in the cases upon the 
<'onditions and in the manner prescrilll.'d in this chapter. The tt:rm 
plaintiff is used in this chapter to emhrac� ewry judgment l'redit11r 
and the tt:"rm <h•f1•ndant, a judgmt:'nt debtor. 

3 t, c. 6.'>, 1,0:,. � 6383� Affidavit for garnishment. Eithn at tlw time of 
the issuiug of a summons, or at any tiuw thereafter lx•fore tii111l judg
ment, in any action to n•cover damages founded upon contract, t•xprl'ss 
or implied. or upon judgment or decree, or at any time after the issu
ing in any case of an execution against property and before t!H• timt> 

whPn it is rt>h1rnahle, the plaintiff. or some pl'rson in his behalf, may 
makt• an affidavit. stating that lw wrily lwlie,·es that i;omt.> 1wrs1 11. 

naming him, is indebted to, or has pro1,crty, n•al or personal. in his 
possl'ssion ur under his eontrul, bdonginJC to tht> cleft,ndnnt, or eith1·r 
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or auy of the defendants in the action or execution, naming him,  and 
that su('h defendant has not property in this state liable to execution. 
sufficient to satisfy the plaintiff ·s demand, and that the indebtedness 
or protiNtJ mentioned in such affidavit is, to the best of the knowl
t'dge all(.l he lief of th� person making such affidavit, not by law exempt 
from seizure or sale upon execution. Any number of garnishees ma�· 
be emhraced in the same affidavit, but if a joint liability is claimed 
against any, it shall be so stated, and the garnishee named as jointly 
liable- shall be deemed jointly proceeded against : otherwise the several 
garnishees shall be deemed severally proceeded against. 

§§ 5384-5386 

_ § 6384. Garnishee summons. The plaintiff shall annex or § a. c. ss, 1�9:;.
subjoin to such affidavit a garnishee summons, which shall be sub-
stantially in the following form: 
��t;

f 
,����l� -������'. } ss. . . . . . . . . . . . . . . . . . . . . . . Court . 

A. B., plaintiff,
vs. 

C. D., defendant, and
E. F., garnishee.

The state of North Dakota to the said garnishee : 
You are hereby immmoned pursuant to the annexed affidavit, as a 

garnishee of the defendant, C. D., and required within thirty days 
after the service of this summons upon you, exclusive of the day of 
service, to answer according to law, whether you are indebted to or 
have in your possession or under your control any property, real or 
personal, belonging to such defendant, and to serve a copy of your 
answer on the undersigned at. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
in the county of . . . . . . . . . . . . . . . . . . . . . . .  ; and in case of your failure 
so to do, you will be liable to further proceedings according to law : 
of which the said defendant will also take notice. 

L. l\f . ,  Plaintiff's Attorney.
P. 0. address . . . . . . . . . . . . . . . . . . . . . . . .  county, N. D. 

§ 6386. Service of summons and affidavit. Such garnishee § •· , •• 65. t�!I:\.

summons and affidavit may be served by the sheriff of the county, 
where any garnishee or defendant may be found, or by any other per-
son not a party to the action. The service shall be made and the 
same returned with proof of the service to the person whose name is 
subscribed thereto with reasonable diligence. The person subscribing 
such garnishee summons may, at his option by an indorsemen t  
thereon, fi x  a time for the service thereof, and the serdce Rhall then 
be made 1wcordingly. 

§ 6386. To be served on garnishee and defendant. The 11 :;, , •. 65, 1�?,.
garnishee summons and annexed affidavit shall be served on each of 
the Bt'veral garnishees named in the manner provided for service of a 
summons in an action ; and, except when service of the summons in 
the action is made without the state or by publication, also on the 
defendant to the action in like manner, either before or within ten 
days after service on a garnishee. \Vhen the defendant shall have 
appeared in the action by an attorney sneh service may be made upo11 
sui:h attorney or upon the defendant. Unless the garnishee summons 
is so served on the defendant or his attorney in accordance with the 
provisions of this section, the service on the garnishee shall beeome 
void and of no effect from the beginning. 
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§ 6. t'. 6.">. 1�!'lt § 6387. Subsequent garnishments. The plain ti If may inlike manner subsequently proceed within the peri0<l limite<l againstother gnmishees, or against the same garnishees after they shal lhan,� once been discl11tr:..{e<l, upon a new affidavit, if hC' shall hawrt'ason to believe they have subsequently beeome liable : and hemay summon garnishees resident in other counties than that in whichthC' action is pending :  but if an issue for trial shall be joined betweenthe plaintiff and such garnishee, the court may on motion chang.•the pla0e of trial of such issue to the county of the garnishee's n•sitlence. g ,. , •• o:;, 1�11�. § 6388. Garnishment discharged if complaint not served.If the plaintiff shall not within ten <lays after dernan<l for a copy ufthe complaint serve upon the garnishee or his nttor1wy, ext"ept in cas,·of gamishment upon execution , a <"opy of the eomplaint showinl.!'the amount of the indebtedness of the defendant in tlw adion tothe plaintiff, the proceeding against the garnishee shall hv clismisst>don motion of the garnishee with costs, nnles;; tht> court or a jndg• ·shall in discretion and upon t<>rms permit the same to statHl . 
� �. c. 11.� .  t�!•�.. § 6389. Affidavit denying liability. Within thirty clay,-from the service of such garnishee summons the gnrnishee may, if  the truth warrants, file with the clerk of the court in whid1 t lw act ionis  pending, and serve a copy thereof upon the plaintiff, h is atfidadtin the following form, substantial ly : 

t���t;f 

0f ��t�1

. ����t_a: } ss. . . . . . . . . . . . . . . . . . . . . . . . . . .  Court .
A. B. ,  plaintiff, vs. C .  D. , defendant, andE. F. ,  garnishn•e. E .  F.  being duly sworn . says that on t lw . . . . . . . . . . . . . . . .  1lay of. . . . . . . . . . . . . . . . . . , A. D. 18 . . . .  , he was sen·l,J. with a garni,-het'summons in tlw above entitlt>tl action : that ht' was then aml is  w ,w iuno manner and upon no acC'ou11t whntewr indebted or u 1 1dt>r liab i lityto the defendant ( naming him ) ,  and that lw then hail a11d now hH . .;i n  his posst>ssion or under his ('ontrol . no n'al estate and 110 pN,-1 1nalproperty, effects or crellits of any dC'scription whaten-r, h\· longin!.!' t , ,said defendant or in whi0h he has any interest : and is i n  1 10  11 1 a 1 1 1 h· r  liable as  garnishee in this a<'tion. 
Suba0ribed and sworn to bt •fort:- me this . . . . . . . . . . . . . . . .  dny uf. . . . . . . . . . . . . . . . . . . . . . . .  , .\ . D.  18 . .  . .  . 
'fhC'reby thC' proC'C'<'ding against stwh garnisht ·P shal l  h1• d1•1 · 1H t'c lc l iscontinunl, and the 'plaintiff shall pay t h e  _garnishC'e om• dol lm furhis costs, unlPss wi thin thirty days tlwreafter t lw pln in t iff ,-, •n·••,notice on RtlCh gamislwe, that. ht > c>lect s to take i ssut> on h i s  1rnsw1·r t"thC' garnish<'e sunm1011s all ( !  will maintain him to  })t' l inblt• a,- gar.n islwe. in whid1 caRt• the issnt-1 shall stand for trial as a l' iY i l  adi < 1 1 1 . i 1 1whic h th<' affidavi t on the  part of  t lw plaintiff shall hP  d\'l' f l l l•d th , ·complaint .  11 1 1d th<' garnish\ ·P ·s affidavit the answn thnet . . . � : • . , .. ,·. ·, .  , ,  .. :,. § 6390. Affidavit when liability admitted. Question maybe submitted to court. t·nh•,.:s tlw garnishel" shall makt• th , ·affidavit pro\· i t lP<l for i n  t lw prP( 'ediug Sl'dion, lw shall within t hirtyda�•s from t lw spn•ic1 • of  t hl' garu i,-h<'l' summons tilt> and st•rn• in likc -1 11 1 1 1 1 1 1 t >r 11 1 1  11tfid11dt in  whi, ·h I l l' i.;hall st ah• : 
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1. \Vhether he was at the time of service of the gamishee sum
mons, or has sint'e be<'ome indebted, or under any liability to the 
1lefendant named in the garnishee summons, in any manner upon any 
account, specifying, if indebted or liable, the amount, the interest 
thereon, the manner in which evidenced, when payable, whether an 
absolute or contingent liability and all the facts and cir<'umstances 
necessary to a complete understanding of such indebtedness or 
liability. When the garnishee shall be in doubt respecting any such 
liability or indebtedness, he may set forth all the facts and circum
stances concerning the same and submit the question to the court. 

2. Whether he hl.'ld at the time afo:tesaid. or now holds the title or
possession of any real estate. or any interest in land of any descrip
tion, or of any personal property. effects or credits. or any instruments 
or papns relating to such, belonging to the defendant. or in which ht> 
is in any wise interested. And if he shall admit any such or be in 
any doubt respecting the same, he shall set forth the description of 
such property and all the facts and circumstances concerning the 
same. and the title. interest or claim of the defendant in or to the 
same. 

3. If he shall claim any set-off or defense to any indebtedness or
liability or any lien or claim to said property, he shall set forth the 
facts and circumstances thereof fully. 

4. He may state any claim of exemption from execution on the
part of the defendant, or other objection known to him against the 
right of the plaintiff to apply upon his demands the indebtedness or 
property disclosed. 

5. If he shall disclose any indebtedness, or the possession of any
property to which the defendant, and any other person as well. mah 
daim. he may set forth the names and residences of such other claim
ants and so far as known the nature of their claims. 

§§ 5391-5393 

§ 6891. When judgment may be rendered against gar- � 10, c. 6.�. 18!15. 

nishee. If any garnishee, having bPen duly summoned, shall fi:vl 
t o  serve his affidavit as required in the preeeding section, the court 
may render judgment against him for the amount of the judgment 
which the plaintiff shall reco,·er against the defendant in the action 
for damages and · costs. together with the costs of such garnishee 
action. Such garnishn� may also he proceeded against as for a con -
tempt according to the provisions of chapter ;3,! of this code . 

§ 6892. Indebtedness paid to of;Hcer. Officer may levy. § 1 1 . , .• H5. 1 ,1,,, . 

In case the answer of the garnishee shall show in<lchte<lness to tlw 
defendant, he may pay the amount thereof less three dollars for hiH 
costs to the officer having a warrant of attachment in the action, if 
any, or otherwise to the clerk of the court : or, if the garnishment is 
in aid of an execution, to tlw sh eriff having the exe<'ution : and the 
offic,er to whom such payment is made shall give him a receipt specify
ing the facts and such re<'eipt shall be a complete discharge of all 
liability to any party for the amount so paid . If tlw answer discloses 
any money, credits or other property. real or personal, in the possc·s
sion or under the control of the gamishce. the officer having a writ of 
attachment or au execution, if any, may levy upon the interest of tlw 
defendant in the same : othc>rwise the garnishee shall hold the sanw 
until the order of the court thereon. 

§ 6898. Answer conclusive unless traversed. The answer § 1�. c . ,;:, . 1,na.
of the garnishee shall in all cases be condusive of the truth of the 
facts therein stated, unless the plaintiff shall within thirty 1lays ;;pn·t-
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upon the garnishee a notice in writing, that he elects to take issue on 
his answer; in which case the issue shall stand for trial as a civil 
action, in which the affidavit on the part of the plaintiff shall be 
deemed a complaint and the garnishee"s affidavit the answer thereto. 
The plaintiff may in all cases move the court upon the answer of the 
garnishee and of the defendant, if he shall also answer, for such judg
ment as he shall be entitled to thereon, but any such judgment shall 
be no bar beyond the facts stated in such answers. 

� 6394. Answer of corporation. The answer of a corporation 
summoned as a garnishee may be made by any officer thereof : and of 
any other garnishee, by any agent or attorney in his behalf, who shall 
bc acquainted with the facts. 

§ 6395 . Defendant may defend garnishee proceedings.
The defendant may in all cases by answer duly verified, to be served 
within thirty days from the service of the garnishee summons on 
him, defend the proceeding against any garnishee upon the ground 
that the indebtedness of the garnishe.e, or any property held by him, 
is exempt from execution against such defendant or for any other 
reason is not liable to garnishment ; or, upon any ground upon which 
a garnishee might defend the same ; and may participate in the trial 
of any issue between the plaintiff and garnishee for the protection of 
his interests . And the garnishee may at his option defend the 
principal action for the defendant, if the latter does not, but shall be 
under uo obligations so to do. 

§ 6396. Proceedings deemed an action. The proceedings
against a garnishee shall he deemed au action hy the }Jlaintitf against 
the garnishee and defendant as parties defendant, 11.nd all provisions 
of law relating to proceedings in civil actions at issue, induding 
examination of the parties, amendments and relief from default or 
:proct'edings taken and appeals and all provisions for enforcing 
Judgments, shall be applicable thereto ; but when the garnishment 
i$ not in aid of an execution, no trial shall be had of the garnishee 
action, until the plaintiff shall have judgment in the principal action, 
but the garnishment action may he noticed for trial at the same term 
if issue therein is joined in time ; and if the defendant has judgmmt.  
the garnishee action shall be dismissed with costs-. The court shall 
render such judgment in all cases as shall be just to all the parties, 
and properly protect their respective interests. and may adjudge the 
rPcovery of an indebtedness, the conveyance, transfer or delivery to 
tlw sheriff, or any officer appointed by the judgment, of any real 
estate or personal property disclosed or found to be liable to be 
applied to the plaintiff's demand; or by the judgment pass the title 
thereto ; and may therein or by its order, when proper, direct the 
manner of making sale and of disposing of the proceeds thereof. or 
of any money or other thing paid over or delivered to the clerk or 
ufficer. The judgment against a garnishee shall acquit and discharge 
him from all demands by the defe.ndant , or his representative, for all 
money, goods, etfeets or credits paid, delivered or accounted for by 
the garnishee by force of such judgment . 

§ 6397. Interpleader when had. When the answer of tht•
garnishee shall disclose that any other · person than the dt•fendant 
daims the indebtedness or property in his hands, and the name and 
n•sidence of such claimant, the eourt may on motion order that such 
<'laimaut be interpleaded as a defendant to the garnishee action : and 
that notice thereof, st- tting forth the facts, with a eopy of such order, 
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in such form as the court shall direct, he served upon him, and that 
after such service shall have been made, the gamishee may pay or 
deliver to the officer or the clerk such indebtedness or property, and 
have a receipt therefor, which shall he a complete diS('harge from all 
liability to any party for the amount so paid or propt>rty so dt>livered. 
Such notice shall he served in the manner required for servic� of a 
summons in a civil action, and may be made without the st.ate or by 
publication thereof, if the order shall so direct. Upon such service 
being made such claimant shall he deemed a defendant to the gar
nishee action and within thirty days shall answer, setting forth his 
C'laim, or any defense which the gamishee might have made. In case 
of default, judgment may he rendered which shall conclude any claim 
upon the part of such defendant. 

§ 6398. Liability of garnishee. From the time of the service 11 11. c. 65, t)395.
of the summons upon the garnishee ht> shall stand liable to the plain-
tiff to the amount of the property, money, credits and effects in his 
possession or under his control belonging ts the defendant, or in 
which he shall be interestNl; to the extent of his right or interest 
therein, and of all debts dut> or to become due to the defendant, 
except such as may he by law exempt from execution. Any property, 
moneys, credits and effects held by a conveyance or title void as to 
the creditors of the defendant shall he embraced in such liability . 

§ 6399. When judgment not rendered. No judgment shall § 11:!, ('. 6U�ll�. 
oo rendered upon a liability of the gamish�e arising either : 

1. lly reason of his having drawn, accepted, made, indorsed or
guaranteed any negotiable bill, draft, note or other security. 
· 2. By reason of any money or other thing received or collected by
him as sheriff, or other officer, by force of an execution or other legal 
proc�ss in favor of the defendant. 

3. By reason of any money in his hands as a public officer and
for which he is accountable to the defendant merely as such officer. 

4. By reason of any money or other thing owing from him to the
defendant, unless before judgment against the defendant, it shall have 
become due absolutely and without depending on any future contin
gency ; but judgment may be given for any money or other thing 
owing after it shall have become due absolutely and without depend
ing on any contingency. 

§ 6400. Defendant not to sue garnishee until, etc. No 11 19, c. 65, 1�11:1 . 

action shall be commenced by the defendant or his assignee against 
a garnishee upon any claim or demand liable to garnishment, or to 
recover any property garnished, or execution be issued upon a judg-
ment in favor of the defendant against such garnishee subsequent to 
the service of the garnishee summons upon him, until the termina-
tion of the garnishee action; and, if an action shall have been com-
menced or an execution issued, it shall be stayed by the court or a 
judge thereof upon the �ishee 's application. except that upon 
cause shown, the court or Judge may by order permit the commenc�-
ment of such an action, or the issue of an execution, or the further 
prosecution of one stayed. 

§ 5401. Defendant may release garnishment and how. 11 oo. c. 65 . 1 ,�:; . 
The defendant may,.at any time after the complaint is filed and before 
judgment, file with the clerk of the court an undertaking executed by 
at least two sureties, resident freeholders of the state, to the effect 
that they will on demand pay to the plaintiff the amount of the judg
ment with all costs that may he recovered against such defendant in 
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§ 21 . c. 6.�. 1�!•5. 

the action, not exceeding a sum specified, which sum shall not be lessthan double the amount demanded by the complaint, or in such lesssum as the court shall upon application direct . The sureties shalljustify their responsibility by affidavit annexed, stating a sum whicheach is worth in property within this state over and above all debtsand liabilities and property exempt from execution, the aggregate ofwhich sums shall be double the amount specified in the undertaking.The def,mdant shnll serve on the plaintiff a copy of such undertaking with a notice where and when the same was filed, Withinthree days after the receipt thereof the plaintiff shall give notice to thedefendant that he excepts to the sufficiency of the sureties, or he shallbe deemed to have waived all objections to them. When the plaintiffexcepts, the sureties shall justify in like manner as bail upon an arrest:Thereafter all the garnishees shall be discharged and the garnishment proceedings shall be deemed diS<'ontinued, and any money orproperty paid or delivered to any officer shall be surrendered to theperson entitled theret<J and the costs shall be taxable as disbursementsof the plaintiff in the action, if he recovers. § 6402. Costs in garnishee actions. In case of the trial ofan issue between the plaintiff and any garnishee costs shall beawarded to the plaintiff and against the garnishee in addition to hisliability, if the plaintiff recovers more than the garnishee admittedby his answer ; and if he does not, the garnishee shall rec.over eostsof the plaintiff. In all other cases u nder this artide not expresslyprovided for, the court may award costs in favor of or against anyparty in its discretion. When there is no issue for trial and any liability on the part of the garnishee is disclosed, the costs of the garnishment proceeding shall be taxed for the plaintiff, if he recovers,ns dishursements in the principal action . 
A RTICLE 6. - RECEIVERS. 

� ., 1p c ci ,· 1 , § 6403. Cases when appointed. A receiver may be appointed � • � ,n ·, i . · · by the court in which an action is pending, or by a judge thereof : 1 .  In an action by a vendor to vacate a fraudulent purehase ofproperty, or by a creditor t.o subject any property or fund to hisclaim, or between partners or others jointly owning or interested inany property or fund, on the application of the plaintiff, or of anyparty whose right to or interest in the property or fund or the proceeds thereof is probable, and when i t  is shown that the property orfund is in danger of being lost, remowd or materially injured. 2. In an action by a mortgagee for the foreclosure of his mortgageand sale of the mortgaged property when it appears that the mortgaged property is iu danger of being lost . removed or materiallyinjured, or that the conditions of the mortgage have not. been performed and that the property is probably insufficient to diseharge the1 1 1ortgage debt. 3. Aftn judgment, to carry the judgment into effect. 4 .  After judgment, to dispose of the property according to the 
j udgment or to preserve it during the pendency of an appeal. or inpr&eedings in  ai<l of  execu tion, when an execution has been returnedunsatisfied or when tlw judgment debtor r(�fuses to apply his property
in satisfaction of the judgment. 

5 .  In the c.ases provided in this code, when a corporation has been dissolved, or is insolvent or in imminent danger of insolvency, or has 
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forfeited its corporate rights ; and in like cases within this state, of 
foreign corporations. 

o. In all other cases where receivers have heretofore hf.en appointed
hy the usages of courts· of equity. 

§ 6404.- Who may be receiver. Undertaking by appli
cant. No party or person interested in an action can be appointed 
receiver therein without the written consent of the party filed with 
the derk. If a receiver is appointed upon an ex parte application, 
the court before making the order may require from the applicant an 
undertaking with sufficient sureties in an amount to be fixed by the 
c-0urt, to tlw effect that the applicant will pay to the defendant all 
daniages he may sustain by reason of the appointment of such 

• receiver and the entry by him upon his duties, in case the applicant
. ,:hall have procured such appointment wrongfully, maliciously or 
without sufficient cause : and the court may in its discretion at any 
time after said appointment require an additional undertaking. 

§ 6406. Qualification of receiver. Before entering upon
his duties the receiver must be sworn to perform them faithfully, and 
with one or more sureties approved by the court or judge execute an 
undertaking to su0h person and in such sum as the court or judge 
may direct, to the effect that he will faithfully discharge the dutie� of 
receiver in the action and obey the orders of the court therein. 

§ 6406. Powers. The receiver has, under the control of the
c..ourt, power to bring and defend actions in his own name as receiyer, 
to take and keep possession of the property, to receive rents. C'ollect 
debts, to compound for and compromise the same, to make transfers 
and generally to do such Mts respecting the property as the court may 
authorize.  . · § 6407. Investment of funds on consent. Funds in the
hands of a receiver may be invested upon interest by order of the 
,:ourt ; but no such order ean be made except upen the consent of all 
the parties to the a0tion. 

ARTICLE 7. - OF DEPOSIT. 

§§ 5404-5409 

!I ��!. C. C:1'1". P. 

� �:!:I. C. CIL P. 

§ 6408. What subject to order of deposit. ,When it is � �:::,. c. ch·. I' .

admitted by the pleadings or the examination of a party that he has 
in his possession or under his control any money or other thing 
eapable of delivery, which, being the subject of the litigation, is held 
hy him as tmstee for another party or which belongs or is due 
to another party, the court may order the same to be deposited 
in court, or delivered to such party with or without security, subject 
to the further direction of the court. 

§ 6409. Voluntary deposit in court of property adversely § 1 .  "· :J9. 11195. 

claimed. \Vhenever two or more persons make claim for the whole 
or any part of the same money, personal property or effects in the 
possession or control of any other person as bailee or otherwise and 
the right of any such claimant is adverse to the right of any other 
claimant, or is disputed or doubtful, and the bailee ,  custodian or per-
son in control of any part of such property, money or effects is unable 
to determine to whom the same rightfully belongs, or who is right-
fully entitled to the possession thereof ; or whenever such bailee, cus-
todian or person in control has notice or knowledge of any right or 
olaim of right of any person in or to any part of such property, money 
or effect.a adverse to the right of any other claimant therefor ; or 
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whenever any debt, money, property or etfeds owing by or iu tht' 
possession or under the control of any person may be attached 
by garnishment or other process, and thrre is any dispute as 
to who is entitled to the same or any part thereof : in any such <'88t
the person in the possession or control of any such property, money 
or effects, when an action in any form has been « ·ommen<'ed for an 
account of or growing out of thC:\ same or in which the same has been 
attached as aforesaid, may pay such money or deliver such property 
or effects to the clerk of the court in which any such action having 
reference to said money, property or efft•cts, or tht• rnlue thereof, may 
be pending, or out of which any garnishment or other pro(·ess may 
issue with refe-rence thereto :  or if no such suit is Mmmenced. ht' ma,· 
apply to the distriet eourt of the district where SU(•h property, mone)· 
or effects may he situated, and upon showing to the satisfaction of 
the court the existence of facts bringing him within the operation of 
this section, said court shall make an order dt•signatinl,! a depo�itary 
with whom said property, money or effects may be dt,positnl hy tht
applicant for such order. In either case such pnson in the posses
sion or control of such property, money or effects shall at once notify 
personally or by rPgistered mail all persons of whost- <'laims he may 
have noti<'e or knowledge, having or claiming any interest, property . 
lfon or right in, to or upon such property, money or effects, of such 
dt-posit : and upon giving such notice the person so depositing tht:> 
same shall thereupon he relieved from further liability to any pt•rson 
on account of such property, money or etft:>cts : provided, that. such 
depositor may be required upon the application of any party inter
Psted thert•in to appear and make diselosure before the court, in which 
any such action may he pending or hy which any order designating a 
depositor may be made, conceming the said property, money, dt-bts 
or efft•cts held, controlled or owed by him. If the address of auy per
sons having or making any claim as aforesaid cannot be asePrtained. 
an affidavit to that effect shall be filed with the depositary, and the 
giving of such notice shall not be required in such case. 

§ 6410. Disobedience. Contempt. Whene,·er in tht• exer
cise of its authority a court shall have ordered the deposit, delivc•ry or 
conveyance of money or other property and the order is disobeyed. 
the court besides punishing the disobedience as for contempt may 
make an order requiring the sheriff to take the money or property and 
deposit, deliver or com·ey it in conformity with the direction of the 
court. 

§ 6411. Defendant's admissions. When the answn of the
defendant expressly or by not denying admits part of the plaintiff's 
claim to be just, the court on motion may order such defendant to 
satisfy that part of the claim, and may enforce the order as it enforces 
a judgment or a provisional remedy. 
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C H A P T E R  1 0 . 

OF THE TRIAL AND ,JUDGMENT IN CIVIL ACTIONS. 
ARTICLE 1 .  - ,Jt.::DGMENT UPON FAILURE TO ANSWJ!:R, ETC. 

§ 64 1 2. Judgment defined. .A ·judgment is the final determination of the rights of the parties in the action . 
§ 64 1 8. On failure to answer. Counterclaim. Relief.Publication. Restitution. Judgment may be had if the defendant fails to answer tho complaiut in the following cases : 
1 .  In an action arising on contract for the recovery of money onlythe plaintiff may file with the clerk proof of personal service of thesummons and complaint on one or more of the defendants, or of thesummons ac,cording to the provisions of section 5249 and that noanswer or demurrer has heen received. Judgment shall thereupon beentered for the amount demanded in the complaint against thedefendant or defendants, or against one or more of the severaldefendants in the c.ases provided for in section 5261 : but if the complaint is not sworn to and such action is on an instrument for thepayment of money only, the court on its production shall as�ss theamount due to the plaintiff thereon, and in other cases shall ascertainthe amount which the plaintiff is entitled to reC'.over in such actionfrom his examination under oath or other proof and enter the judgment for the amount so assessed or ascertained. In case the defendant givc•s notice of appearance in the action, he shall be entitled tofive days' notice of the time and place of such assessment. ·whenthe defendant by his answer in any such action shall not deny theplaintiff's claim , but shall set up a counterclaim amounting to lessthan the plaintiff's claim, judgment may be had by the plaintiff forthe excess of such claim over the said counterclaim in like mannerin any such action upon the plaintiff's filing with the clerk of thecourt a statement admitting such counterclaim,  which statement shallbe annexed to and be a pa.rt of the judgment roll . 
2 .  In other actions the plaintiff may upon the like proof apply tothe court after the expiration of the time for answering for the reliefdemanded in the complaint .  If the taking of an account, or the proofof any fact is necessary to enable the court to give judgment or tocarry the judgment into effect, the court may take the account orhear the proof, or may in its discretion order a reference for that purpose. A11;d when the action is for the recovery of money only, or ofspecific real or personal property with damages for the withholdingthereof, the court may order the damages to be assessed by a jury or,if the examination of a long account is involved, by a reference asabove provided. If the defendant gives notice of appearance in theaction before the expiration of the time for answering, he shall beentitled to eight days' notice of the time and plac,e of application tothe court for the relief demanded by the complaint. 3. In actions when the service of the summons was by publication, the plaintiff may in like manner apply for judgment, and thecourt must thereupon require proof to be made of the demand mentioned in the complaint ; and if defendant is not a resident of the state, must require the plaintiff or his agent to be examined on oath 

(62) 977 

§§ G4U!-5413 

§ :!".'\!, I " .  < ' i i". I ' .
a m ·, t .  



§§ 5414--5421 CODE OF CffIL PROC EDURE. Trial and Jud gnu n f. 

n,specting any payments that have been made to the plaintiff or to 
any one for bis use on account of such demand and rnay render judg- · 
ment for the amount which he is entitled io recover. Before render
ing judgment the court may in its discretion require the plaintiff to 
cause to be filed satisfactory security, to abide the order of the cou:rt, 
touching the restitution of any estate or effects which may bl' 
<lirected by such judgment to be transferred or delivered, or tht• res
t itution of any money that may be collected under or by virtue of 
such judgment, in case the defendant or his representatives shall 
apply and he admitted to defend the action and shall succeed in 
such defense. 

§ 2:l0. 1 ' . Ci\' .  J ' . § 6414. On frivolous pleading. If a demurrer, answer or
reply is frivolous, the party prejudfoed thereby upon a previous 
notice of five days may apply to a judge of the court either in or out 
of the court for judgment thereon, and judgment may be given 
ac<iordingly. 

§ 2:11 , 1 · .  l ' i \' . I '. 

§ 2:1:!, ('. Cl\' .  I ' . 

§ 23:l, l', ('Iv. I ' ,
am '<!. 

� 2:l l .  I · .  l' i\· .  I ' .  

� 2:1:'i. (' . Cl,· .  I '. 

!1 2:!ti. l ' . (' l \'. I ' . 
!\ I ,  C. U1;, \•• :, .  

am '<I .  . 

§ 2:1. . I' . ( ' I \' .  I ' . 
� I .  I', I ii ,  1 ., •. -,. 

ARTICLE 2. - faSl"ES AND l\fODE OF TRIAL. 
. § 6416 . Origin and classes of issues. Issues arise upon tlw 
pleadings when a fact or conclusion of law is maintained by the ont• 
party, and controverted by the other. They are of two kinds: 

1 . Of law ; and,
2. Of fact .
� 6416. Issues of law.' An is!3ue of law arises upon a dem w-rer

to the complaint, answer or reply, or to some part thereof. 
� 641 7. Of fact classifl.ed. An issue of fact arises: 
L lTpon a material allegation in the complaint controvertC'd by 

the answer : or. 
2: Upon new matter in tlw answer not requiring a reply, or <:on

tro"erted by a reply ; or, 
X. Cpon new matfrr in the reply. unless an issLw of law is joi ned

thereon. 
§ 6418. Both. Order of trial. Issues both of law and faC't

may arise upon different parts of the pleadings in the same ndion . 
111 such <'aSf'S the issues of law must he first tried. unh•ss tlw eourt 
otherwise directs. 

§ 64 19. Trial defined. A trial is the judieinl C'xaminntion of
the issues between the parties, whether they are issues of law or of 
fact. 

§ 6420. By whom triable. An issue of law must be tried by
tlw court or by the judge . An issue of fa0t in an action for the 
recowry of money only or of spe<'ifi(\ real or personal property must 
be tried hy a jury, unless a jury trial is waived as provided in section 
i;44\I, or a reference is crderC'd as provided in St•dions ;>-155 and 5-1515. 
Evl."ry other issue is triable by the court, which,  howC'ver, may order 
the whole issue or any specifie question of faet involved therein to ht· 
triC'd by a jury or by a rderee as provided in seetions 5-!,j,j and 5-!5H. 

§ 6421. Issues of fact, how tried. All issues of fact triabll1 

by'a jury or by the court must he tried before a single judge . Issues 
of fact must be tried at a rt•gular term of the distril't court. when tht> 
trial is by jury, othC'rwisP at a rl'gular or special term as the court 
may hy i ts rulPs pres(·rihe. Isstws of law must be tried at a regular 
or special term of the district court. or by the l'ourt in vacation, or 
judgt• at chambers. If hy tlw cnurt in rncat ion , or judge at chambers 
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the same may be heard, tried and determined in any county of the 
district within which the action is brought, and judgment thnt'oll 
t·ntered in the proper county upon the giving by either or any party 
of the notice prescribed by section 5422 ; but in such case no note of 
issue need be filed, and any judgment, final decision or actual deter
mination made upon such trial and hearing may be appealed from in 
:the same manner and subject to the same rules and provisions as in 
eases of other appeals from actual determinations and final decisions 
of any regular or special terms of the district courts of this state. 

§§ 542"�-5427 

§ 6422. Note of issue. Contents. Order of trials. At § 238. c. c1v. 1 •.
auy time after issue and at liast ten days before the court eith�r party 
may give notice of trial. The party giving the notice shall furnish 
the clerk at least eight days before the court with a note of the issue, 
t·ontaining the title of the action, the names of the attorneys and the 
t ime when the last pleading was served, and the clerk shall thereupou 
enter the cause upon the catendar according to the date of the issue. 
There need be but one notice of trial and one note of issue from 
either . party, and the action must then remain on the calendar until 
disposed of and when called may be brought to trial by the party 
giving the notice. The issues on the calendar shall be disposed of 
in the following order, unless for the convenience of parties or the 
<lispatch of business, the court shall otherwise di red: 

1. Issues of fact to be tried by a jury.
2. Issues of fact to be tried by the eourt.
3. Issues of law.
§ 6423. Either party proceeds. Separate trials. Either 11 2:l!l. < • .  n,·. , .. 

party, when the case is reached upon the calendar and in the absence 
of the adverse rarty, unless the court f9r good cause otherwise directs, 
may proceed with his case, and take a dismissal of the complaint, or a 
Y{'rdict or judgment as the case may requirf . .  A separate trial between 
a plaintiff and any of the several defendants may be allowed by the 
cutut. whenever in its opinion justice will be promoted. 

§ 6424.  Who to furnish papers. When the issue shall be 11 240. c. ch·. I'. hrought to trial by the plaint.itf, he shall furnish the court with a 
copy of the summons and pleadings with the offer of the defendant, 
if any shall have been made. When the issue shall be brought to 
trial by the defendant, and the plaintiff shall neglect or refuse to fur-
nish the court with a copy of the summons and pleadings and the 
offer of the defendant, the same may be furnished by the defendaut .  

ARTICLE 3.  - FORMATION OF THE TRIAL ,JURY. 
� 6426. Jury ballots. At the opening of the court the clerk § 241 . c. ch·. , •. must prepare separate ballots containing the names of the persons 

returned as jurors, which must be folded as nearly alike as possible 
and so that the names cannot be seen, and must deposit them in the 
trial jury box. 

� 6426. Clerk to draw jury. When the action is called for 11 :m. c. ch·. I' .trial by jury, the clerk must draw from the trial jury box of the court 
the ballots containing the names of the jurors summoned, until the 
jury is completed or the ballots are exhausted. 

§ 6427. Challenges classed. By whom. Either part.y may § 24:1• c. civ. , •.challenge the jurors, but when there are several parties on either side, 
they must join in a challenge before it ean be made. The challenges 
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are to individual jurors, and are either peremptory or for cause. Each 
party is entitled to three peremptory challenges. If no peremptory 
challenges are taken until the panel is full, they must be taken by the 
parties alternately commencing with the plaintiff. 

§ 241 .  {', ( ' (\", I'. § 6428. Challenges for cause. Grounds of. Challenges for
cause may be taken on one or more of the following grounds : 

� U,,. f'. l.' I ,· .  I ' .  

§ t-16. C. Ci,· .  I ' . 

1. A want of any of the qualifications prescribed by the political
code to render a person competent as a juror. 

2. Consanguinity or affinity within the fourth degree to either
party. 

3. Standing in the relation of gualllian and ward, master and
servant. employer and clerk or principal and agent to either party, or 
being a member of the family of either party, or being a partner i11 
business with either party,. or surety on any bond or obligation for 
either party. 

4. Having served as a juror or been a witness on a previous trial
between the same parties for the same cause of action. 

5. Interest on the part of the juror in the event of the action, or
in the main question involved in the action, except his interest as a 
member or' citizen of a municipal corporation. 

6. Having an unqualified opinion or belief as to the merits of tlw

action founded upon knowledge of its material facts or some of them. 
7. The existence of a state of mind in the juror evincing enmity

against or bias to or against either party. 
8. That he does not understand the English language as used in

the courts. 
§ 6429. Trial of same. Challenges for cause must be tried hr

the court. The juror challenged and any other person may be ex
amined as a witness on the trial of the challenge. 

§ 6430. Oath to J1�rors . As soon as the- jury is completed thl:'
fol1owing oath must be administered to the jurors : 

" Yon, and each of you, do solemnly swear, that you will well and 
truly try the matters in issue between . . . . . . . . . . . . . . .  , the plaintiff. 
and . . . . . . . . . . . . .  , the defendant, and a true verdict render accord-
ing to the evidence. So help you God. ' '  

If any person is conscientiously scrupulous of taking an oath. he 
shall be allowed to make affirmation, substituting for the words, " so 
help you God," at the end of the oath the following : " This you do 
affirm under the pains and penalties of perjury." 

ARTICLE 4. - OF THE CONDUCT OF THE TRIAL. 
§ W, c. c1,-. I '. § 6431. Order of trial. When the jury has been sworn, thl,

trial must proceed in the following order, unless the judge for special 
reasons otherwise directs : 

. 1. The plaintiff after stating the issue and his case must produce 
the evidence on his part. 

2. The defendant may then open his defense and offer his evidence
in support thereof. 

3. The parties may then respectively offer rebutting evidence
only, unless the court for good reasons in furtherance of justice 
permits tht>m to otfn t>Yidence upon their original caSl' .  

4 . \Vlwn the evitknct• i s  concluded, unlC1ss the case is suhmith,d
to th<' jury on either or both sides without argument, the plaintiff 
must commt>rn·e and may conclude the argument. 

080 



Trial and Judgment. CODE OF CIVIL PROCEDURE. 

-'>. If several defendants having separate defenses appear by differ
ent counsel, the court must determine their relative order in the eYi-
<lence and argument. 

n. The court may then charge the jury .
§ 6432. Charge wholly written. Giving and refusing.

The court in charging a jury shall only instruct as to the law of the 
c-ase : and no court shall instruct the jury in any civil case, unless 
suc-h instructions are first reduced to writing. Either party may 
n·quest instructions to the jury. Each instruction so requested must 
be written on a separate sheet and may be given or refused by the 
c-uurt, and the court shall write on the margin of such requested 
instrnetion given by him the word, " given, ' '  and on the margin of 
those which he does not give he shall write the word, " refused," and 
all insh'uctions asked for by the counsel shall be given or refused by 
the court without modification or change, unless modified or changed 
by consent of counsel asking the same. The court may in its dis
cn•tion submit the written instructions, which it proposes to give to 
tht> jury, to counsel in the case for examination, and require such 
c-uunsel after a reasonable examination thereof to designate such parts 
thereof as he may deem objectionable, and such counsel must then>
npon designate such parts of such instructions as he may deem 
improper, and thereafter only such parts so designated shall be 
ex1·epted to by the counsel so designating the same. 

§ 6433. Taken by jury. Exceptions. All instructions given
to the jury must be read to them by the court without disclosing to 
them whether such instructions were requested or not and must be 
signed by the judge and delivered to the jury and shall be taken by 
the jury in their retirement and returned with their verdict into court, 
and upon the close of the trial all instructions given or refused must 
be filed with the clerk and either party may within twenty days from 
the date of such filing file with the clerk exceptions to any of such 
instructions or refusals to instruct and the same shall thereupon be 
deemed duly excepted to : provided, that with the consent of both 
parties entered in the minutes the court may instruct the jury orally, 
in which case such oral instructions shall be taken down by the 
official stenographer and written out at length and the shorthand 
notes thereof together with such instructions so written out shall be 
filed in the case with the clerk, and either party may except to any of 
such instructions within twenty days after the date of such filing as 
hereinbefore provided : provided, that the official stenographer shall 
receive for writing out such instructions the same fees as for making 
transcripts : and provided, further, that when oral instructions are 
given, the jury shall not take the charge in their retirement, unless 
so ordered by the court. 

§ 6434. View by jury. When in the opinion of the court it
is proper for the jury to have a view of the property which is the suh
,it>ct of litigation, or of the place in which any material fact occurred, 
it may order them to be conducted in a body under the charge of au 
officer to the place. which shall be shown to them by some person 
appointed by the court for that purpose. While the jury are thus 
absent, no person, other than the person so appointed, shall speak to 
them on any s\llbject connected with the trial . 

� 6436. Admonitions to jury. If the jury are permitted to 
separate either during the trial or after the case is submitted to them, 
they shall lJl> admonished by the court that it is their duty not to con-
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verse with or suffer themselves to be addressed by any oth<:'r person 
on any subject of the trial, and that it is their duty not to form or 
express an opinion thereon until the case is finally submitted to them . 

§ 6436. What papers jury may take. Upon retiring fur
delil�ration the jury may take with them all papers which hav(' lx-t>u 
received as evidence in the cause except depositions or C'opies of stwh 
papers as ought not in the opinion of the court to he taken from the 
person having them in possession : and they may also take with them 
notes of the testimony or other proceedings on the trial taken by 
themselvC's or any of them. but none taken by any other person . 

§ 6437. Conduct of jury in retirement. When the <>ase is
finally submitted to the jury they may dei·ide in eourt or retire for 
deliberation . If thl•Y retire , tht>y must be kept togt>ther in some con
venient place under charge of  au officer. until they agree upon a wr. 
diet or are discharged by the court.. Fnless by order of the court, th ,, 
offic.er having them under his charge must not sutfn any communi<>a
tion to be made to them, or make any himself except to ask thE>m if they 
have agreed upon a verdi<'t ; and he must not before their verdiC\t is 
rendered communicate to any person the state of their deliberations or 
the verdict agreed upon. 

§ 6438. Disagreement. Information as to law. After the
jury have retired for deliberation, i f  there is a disagr('emt>ut bt>hn-en 
1 hem as to any part of the testimony or if they desire to bE> informt·d 
of any point of law arising in the C'ase, they may require the offict•r 
to conduct them into court. Upon their being brought into court 
the information required must be givt>u in the presence of or aft,• r  
notice to the parties or counsel. 

§ 6439. Sick juror discharged. If after the impaneling of a
jury and bc>fore a verdict, a juror becomes siek so as to be unable to 
perform his duty, the court may order him to be clisC\harge<l. In that 
<'ase the trial may proceed with the other jurors, or anotlwr juror may 
be sworn and the trial begin anew : or the jury may he dischargt>d 
and a new jury then or afterwards impaneled. 

§ 6440. Verdict prevented. New trial. In all <'ases wh ... n
tht> jury are discharged or prevented from giving a wrdict by reaf. , 111
of a<'.cident or other cause during the progress of the trial or after t ht>  
cause i s  submitted to  them, the aetion may be again trit>d immt•• 11 -
ately or at a future time as the court may direct. 

§ 6441 .  Sealed verdict. Adjournment. While the j ury
are absent, the court may adjourn from time to t ime in respe<'t to  
otlwr business ; hut  it is nevertheless open for 1wer�· purpose c,m
uected with the <>a use submitted to the jury , until a vt>rdict is ren
derl'd or the jury disdiarged. The eourt may dirt>C't the jury to brim{ 
in a sealed verdict at the opening of the court in <'ase of an agrt· ,' · 
ment during a recess or adjournment for the day. A final adjourn. 
mf'nt of the court for the term discharges the jury . 

§ 6442. How verdict received. \Vhen the jury have agr,.-.:·d
upon their verdict, they must he conducted into <'ottrt , their nanws. 
<>alled hy the clerk, and the verdict rendered hy their foreman. The 
verdict must he in writing signed by the foreman , and must lx· rt>ad 
by the elerk to the jury and tlw inquiry made whether it is their wr
di<>t .  If any juror disagrees, they must be sent out again : but if 110

cli sngrN'ment is expressed and neither party requires tlw jury to ht' 
pulled, the verdi<>t is complete and the jury discharged from thP ca,-,.- , 
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Either party may require the jury to be polled, which is done by thecourt or derk asking each juror if it is his verdict. If any oneanswers in the negative, the jury must again be sent out. § 6443. Correcting verdict. When the verdict is announced, � i�,o. c. ctv. I'. if it is informal or insufficient in not covering the issue submitted, it may be corrected by the jury under the advice of the court, or thejury may be again sent out. 
ARTICLE 5. - OF THE VERDICT. 

§ 6444. General and special verdict deftned. The verdic tof  a jury i s  either general or special : 1 .  A general verdict is that by whieh they pronounce generallyupon all or any of the issues either in favor of the plaintiff ordefendant ; and, 2. A special verdict is that by which the jury find the facts onlyleaving the judgment to the court. The special verdict must present the conclusions of fact as established by the evidence and not the evidence to prove them ; and theseconclusions of fact must be so presented that nothing shall remainto the court but to draw from them conclusions of law. § 6446. When special verdict directed. How prepared.When either. The court in its discretion may, and when eithPrparty at  or before the close of  the testimony and before any argumentto the jury is made or waived shall so request, shall direct the jury tofind a special verdict. Such verdict shall be prepared by the courtin the form of questions in writing, which shall he confined to mattersinvolving the merits of the case and shall admit of direct answer and the jury shall make their answer thereto in writing. The court mayalso direct the jury, _if they render a general verdict, to find in writ ingu pon any particular questions of fact, to be stated as aforesaid. Inevery action for the recovery of money only , or of specific real propt>rty, the jury iuay in their discretion, when not otherwise directedhy the court, render a general or a special verdict. The spP.cial verdict or find ing must be filed with the clerk and entered upon theminutes. When the special findings of fact are inconsistent with tlwgeneral verdict, the former controls the latter and the court must givejudgment accordingly. � 6446. Jury to ftnd amount. Assessment when judgment rendered on pleadings. When a verdict is found for theplaintiff in an act.ion for the recovery of money, or for the defendantwhen a counterclaim for the recovery of money is established exceedi ng the amount of the plaintiff 's claim as established, the jury mustalso find the amount of the reeovery ; and they may also under tht>direction of the court assess the amount of the recovery when the>eourt gives judgment on the pleadings for either party . 
§ 6447. Speciftc personal property. Jury find value anddamages. In an action for the recovery of specifie personal property the jury must find by their verdict the facts as 1 he case may beas follows : 1 .  In case they find against the defendant and the property hasnot been delivered to the plaintiff, they must find the value of theproperty, or of the plaintiff 's interest therein, if less than its fullv :ilue, at the time of the taking, and that the plaintiff is entitled to a
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delivery of the property, and they must also assess the damages, if 
any are claimed in the complaint, which the plaintiff has sustained 
by reason of the taking and detention of such property ; or, 

2. In case tht>y find against the defendant and the property has
been delivered to the plaintiff, they must find that the plaintiff is 
entitled to the property and they must also assess the damages, if any 
are claimed in the eomplaint, which the plaintiff has sustained by 
reason of the taking and detention of such property. 

3. In case they find against the plaintiff and the property has
been delivered to him, and the defendant in his answer claims a return 
of the property, they must find the value thereof, or of the defend
anfs interest thereiµ, if less than its full value, at the time of the· 
taking, and they must also assess the damages, if any are daimed in 
the answer, which the defendant has sustained by reason of the tak
ing and detention of such property; or, 

4. In case they find against the plaintiff and the property has
been retained by the defendant, they must find that the defendant is 
entitled to such property. 

5. In case the jury find that each party is .entitled to specific por
tions of the property iu controversy and snch portion has been de
livered to the opposite party and a return is daimed in the complaint 
or answer, they must find the value of such portion, or of the party's 
interest therein, if less than its full value, at the time of the taking. 
and also asse,-s the damages, if any are daimed in the complaint or 
answer, in favor of the plaintiff or defendant as herein before provided 
as to the portion to which they find the plaintiff or defendant entitled. 

·whenever the jury are so instructed, they must find the value of
specific portions of the property in controversy or of the interest of 
either party therein, if less than its full value, at the time of the tak
ing, and shall also assess the damages, if  any are claimed by the party 
·in whose favor they find sustained by reason o.f the taking and de
tention of such property. 

§ wt, c. n,. 1 · .  § 5448. Verdict and entries. Upon rcweidug a verdict an

{$ �,;,;. C. Clv .  P. 
� 1 .  c • .  :!;,, l......,i, 
� 1 .  , · .  ,9, 1 .,�r. 1. 

entry must be made by the clerk in the minutes of the court, specify 
ing the time of trial, the names of the jurors and witnesses and settiug 
out the verdict at length ; and when a special verdict is found, either 
the judgment rendered thereon or, if the case is reserYed for argu 
ment or further consideration, the order thus reservinl,! it. 

ARTICLE fi . - OF THE TRIAL BY THE COl'RT. 

§ 5449. How jury waived. Trial by jury may be waived by
the several parties to an issue of fact in actions arising on contract, or 
ftJr the recovery of specific real or personal property with or without 
<l1unages. and with the assent of the court in other actions in the 
mannn following : 

1 . By failing to appear at the trial.
2. By written consent in person or by attorney filed with thP derk.
3. By oral consent in open court entered in the minutes.
§ 5450. Decision compulsory within thirty days. Al l

1 1 1otions or applications in any action, spedal procPe<ling or othl'r 
matter in the district court must be <ledde<l and such decision hP 
reduced to writing and filed with the clerk within thirty days af! I r 
t lw same shall have been submitted to the court for decision, unle�s 
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prevented hy t he sick1wss of the judge whose duty it is to deeide tlw 
t:<ame or hy other unavoidable casualty, and upou the trial of any 
qtwstion or issue of fact by the court its decision thereon and con
dnsi011s of law upon such decision, and direction for entry of judg
ment in accordance with such conclusions must be given in writing 
imd filed with the clerk within sixty days after the eause has been 
Htbmitted for decision, unless such decision is prevented for the 
reason hereinbefore stated, and judgment shall be entered by the 
derk in acc,ordance with such direction upon the application of the 
party entitled thereto and the filing of such decision and conclusions 
of law. Each judge of the district court shall not less than five nor 
more than fifteen days before each quarterly installment of bis salary 
hecomes due file in the office of the auditor of the state a certificate 
under his hand stating in effect that no motion, application or ques
tion or issue of fact submitted to him remains undecided contrary to 
the provisions of this section. And in case any such decision has 
bt>en prevented by any of the causes enumerated in this section, such 
<'ertificates shall state the facts constituting the cause of such pre
vention, and the state auditor is hereby directed not to sign or issue 
any warrant for the payment of any quarterly installment of salary to 
any judge of the district court until after such judge shall have filed 
l'lnch certificate as herein provided. 

§ 6461. Facts and conclusions separately stated. In
giving the decision the facts found and the conclusions must be sep
nrately stated. Judgment upon the decision must be entered acc-ord-
ingly. 

§ 6462. How findings waived. Findings of faet may be
waived by the several parties to an issue of fact : 

1 . By failing to appear at the trial.
2. By consent in writing filed with the clerk.
§ 6463. Preparation of findings by parties. At the timt> 

the cause is submitted the judge may direct either or both parties to 
prepare findings of facts, unless they have been waived, and when so 
<lirected the party must within two days prepare and serve upon his 
adversary and submit to the judge such findings, and may within two 
•lays thereafter briefly suggest in writing to the judge why he desires
findings upon the points included within the findings prepared by 
himself, or why be objects to findings upon the points included 
within the findings prepared by his adversa·ry. The judge may 
adopt, modify or reject the findings so submitted. If at the time of 
the submission of the cause the judge does not direct the preparation 
of findings, or those prepared are rejected, then he must himself prl-' 
pare the findings. 

§ 6464. Making up judgment. On a judgment for the
plaintiff upon an issue of law he may proceed in the manner pre
Ferihed hy the first two subdivisions of section 5413 upon the failure 
,_,f the defendant to answer. If judgment is for the defendant upon 
an issue of law and the taking of an account or proof of any fact is 
necessary to enable the court to complete the judgment, a referenct> 
may he ordered as in that section provided. 

ARTICLE 7 .  - OF REFER ENCES AND TRIALS BY REFEREES . 

� 5,1.;;1-5455 

§ :?tl,. l'. Clv. I ' .

� :.!&�. C .  ct,·. I ' .  
§ :!. c .  25.  1�,1.

§ :.!6f'. C.  Clv. I ' .

§ :.!,tJ. C .  Civ.  I ' .

� 6466. Reference by consent. Fees of referee. All or § 2, 1. L , i \". , •.
anj• of the issues in an aetion whether of fact or law or hoth may he � 1 • �;,),1-�i. 1 "1' ·
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referrPd hy the court or judge thereof Upon the written consent ofthe parties. The fees of referees shall be fixed by the court and shallin no case exceed ten dollars per day except upon the written C(JllSt:"lltof both parties to the reference. § 6466. Reference without consent. ',Vhen the parties donot consent to the reference the court may upon the applicati,m ofeither party or of its own motion direct a reference in tlw following· eases : 1 .  ,vhen the trial of an issue of fact will require the examinatio1 1of a long account on either side. in which case the rt>feree may bedirected to hear and decide the whole issue or to report upon nuyspecific question of fact therein ; or, 2. When the taking of an aceount is necessary for the informat iuuof the c,0urt before judgment or for carrying a judgment or order in toeffect : or, 3. vVhen a question of fact other than upon the pleadings shal larise upon motion or otherwise in any stage of  the action . § 6467. To whom reference ordered. A refL•rence may I i, ·ordered to any person or  persons not. excePding three agreed upon hythe parties. If the parties do not agree, the court or judge mu,-1appoint one or more referees not PXceeding three, who reside in  tht•county or subdivision in  which the action or pro<'t>Pding is t ria l , l, ·and against whom then' is no lPgal objPction. § 6468. Objections to referee. Grounds of. Either pin!�·may object to the appointment . of any pl:'rson as referee for the sanh'cause for which ehallengt'S for c-ause may be taken to a petit juror i 1 1the  trial o f  a civil action . § 6469. Heard by court. 'fhe ohjt>ctions takPn to the appoil l t ment of any person as refcrt>P must be heard and disposed of by t il l·court or judge thereof. Affida,·its may be read and wit1 1es»P:examined as to such ohjedions. � 6460. How trial conducted. The trial by rdnPe shall ht·conducted in thP same mamwr as a tria l  by the court .  Fpon Sl!chtrial the refrrl:'e shall have the same power to grant adjournmen l s  nndallow amendments to any pleading as tlw court would have and uponthe same terms and with like elf Pct . Hl' shall also haw the SP awpower to preserw ordl•r and punish al l  violations tlwrPof upon sn, ·htrial and compel the attendance of witnesses befon• him and tupunish them as for a contempt for 11 1 mattendan<'l' or refusal t . .  lwsworn or testify as is posst>sst>d by tlw eourt. He i-:hall .Ll:fre to t h s•parties or their attorneys at !Past P ight d11ys' notice of thl' time andplace of trial. He must state the fact:-- found and co1 1elusions of lawsPparately and report his findings togdher with all  of the e ,·idt'lWl'taken by him and all exc-ept ions taken on the hearing to the distril 'Ieourt and the <listrid court may review such report and on motiont•nter j udgment therPon. or set aside, alter or modify the same andPntn judgment upon tht> samP so altered or modified, aml ma�·require the reforee to amend his n•port when necC'ssary . Thl' j udl!mcnt so Pntered hy the district court may be appealed from to t h , ·supreme t'ourt in  l ike manner as from judgments in other cases. § 646 1 .  Oath of referees. The referet>s bC'fore procl•t>iliug t, ►hear any testimony must be sworn well and truly to hear and defrr.mine the facts referred to them and true findings render a<'cordin).{ to t he eviden<'e, and tht>y ha,·p power to adminii-:tn oaths to n i l  w i  1 -
l l l' SS\'S prud 11 1 • pd b<-furl' 1h t>m .  
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ARTICLE 8. - EXCEPTIONS. 

§ 6462. Exception defined. An exception is an objection
upon a matter of law to a decision made either before or after judg
ment by a court or judge in an action or proceeding. The exception 
must be taken at the time the dec-ision is made exc.ept as provided in 
section 5463. 

§ 6463. What deemed excepted to. The verdict of the jury.
the final decision in an aetion or proc-t>eding, an interloc.utory ordn 
or decision finally determining the rights of the parties, or some of 
them, an order granting or refusing a new trial, an order sustaining 
or overruling a demurrer, allowing or refusing to allow an amendment 
to a pleading, striking out a pleading or a portion thereof, refusing a 
continuance, an order made upon ex parte application and an order 
or decision made in the absence of a party a;e deemed to have heeu 
excepted to and the same may be reviewed both as to questions of 
law and the suffidency of the evidenee upon motion for a new trittl 
or upon appeal as fully as if exception thereto had bee11 expressly 
taken. 

§ 6464. Statement of the case defined. A statement of tlw
evidence or a part thereof settled by the court for the purpose of 
reviewing either errors of law or the sufficieney of the. evidence or 
both is designated in this code a statement of the case. 

§ 6466. Exceptions settled at time or after. A statement
containing exceptions to any ruling may be pn•sented to the judgt' 
for settlement at the time the ruling is made, or the exception may 
he entered on the judge's minutes and afterwards sdtled. Such 
statement must he conformable to the truth or he at the tinw c·or
rPcted until it is so and signed by the juclge and filc•d with the clerk. 

§ 6466. Exceptions on trial by referee. Service of find
ings and conclusions. In any trial hy a refereP either party may 
take exceptions in the same manner as on trials hy the court and tht• 
n•feree shall note in his minutes any exceptions so taken as they 1m· 
taken. The prt>Vailing party shall serve upon the other a copy of th,· 
n•ferpe's findings of fact and com·lusions of law after the same shall 
have been filed with a notice of the time and place of sn<'h filing, and 
either party may except to any finding of fact or con<'lnsion of law by a referee by filing written exceptions with the elerk at any timP bdrm• 
the expiration of twenty days after snviee. of sueh copy and noti<·(•. 
All such exeeptiom; may he incorporated with the statement of tlu· 
case which may be thereafter settled. \Vhen the referee's findings of 
fact or conclusions of law are set aside or modified by the court, TI<> 
exceptions shall be nPcessary to enable a full review of such order:4 
upon appeal. 

§ 6467. Preparation and settlement of statement of the
case. \Vhen a party desires to have a statement of the case settled. 
he may within thirty days after receiving notice of the Pntry of judg
ment. or such further time as the court may allow prepare the draft of 
a statement and serve the same upon the adverse party. :--\uch draft 
must contain all the exceptions upon which the party relies, but 110 
particular form of exception is required. The objeetion must be stat1•(l 
with so much of the evidence or other matter as is necessary to explai11 
it and no more. Only the substance of the reporter's notes of the 
evidence shall be stated. Do<'uments on file in the action or pro"et·<l-

987 

§§ 5462--5467 

l! I. ('. 21. 1'><7. 

§ 2. !". 21. 1�7-
am'd. 

§ 2'(), C. Civ. I'. 
am'd. 



!12.'<:!. ('. Clv. I'. 
am'(I. 

§:!.':l,C.lh. I'. 
am·t1. 

1;�'4.1'.l'I"- I'. 
� �. c. 21. lS...,7. 

am'tl. 

CODE OF OIVIL PROCEDURE. Tl"ial and Judgment• 

ing may be copied or the substance thereof stated. There shall be 
incorporated in every such statement a specification of the particulars 
in which the evidence is alleged to be insufficient to justify the ver
dict or other decision and of the errors of law upon whil'h the party 
settling the same intends to rely. If no such specification is made 
the statement shall be disregarded on motion for a new trial and on 
appeal. Within twenty days after the service of the draft of a state
ment the adverse party may propose amendments to the same and 
serve such amendments upon the other party. The proposed state
ment and amendments must within twenty days thereafter be- pre
sented by the party seeking the settlement thereof to the judge who 
tried or heard the case upon five days' notice to the adverse party. 
At the time detlignated the judge must settle the statement. If 110 
amendments are served, or if served, are allowed, the proposed stafr
ment may be presented with the amendments, if any, to the judge fur 
settlement without notice to the adverse part.y. If the judge is absent 
from the district at the time when the proposed statement should he 
presented to him for settlement, the time of such absence shall not he 
deemed any portion of the time herein limited for the settlement 
thereof. It is the duty of the judge in settling the statement to strike 
out of it all redundant and useless matter and to make the statement 
truly represent the case, notwithstanding the assent of the part.ies to 
such matter. When settled the statement must be signed by the judge 
with his certificate to the effect that the same is allowed and shall 
then be filed with the clerk. 

§· 6468. Exceptions after judgment. Exceptions to any
decision made after judgment may he presented to the judge at the 
time of such decision and may be sett.led or noted as provided in sec
tion 5465 and a statement thereof may be presented and settled after
wards as provided in section ,j4fi7, and within like periods after entry 
of the order, upon appeal from which such decision is reviewable. 

§ 6469. Application to supreme court when judge refuses
to settle. If the judge in any case refuses to allow an exception in 
accordance with the iacts, tht.• party desiring the statement settled 
may apply by petition to the supreme court to prove the same. The 
application may be made in the manner and under such regulations 
as that court may prescribe and the statement when proven must be 
1·ntified by a justice thereof as corred and filed with the clerk of the 
c·mut in which the action was tried, and whcn so filed it has the same 
force and effect as if settled by the judge who tried the cnusP. 

§ 6470. In case of vacancy. A judge may settle and sign a
statement of tlw <"ase after as well as befon• he ceasrs to be such 
judge, If such judge before the statement of the case is Rettled 
clit>s, is removed from office, becomes disqualified, is absent from the 
state or refuses to settle the sanw, or if no mode is provided hy law 
for tlw settlement of the same, it shall be AettlPd and eertitiPd in Auch 
mamwr as tlw suprenw court may by its order or rules <lirec-t. 

ARTICLE H.-OF XEw TRIAL:,;. 

��--�.,·.n,.1·. § 6471. New trial defined. A new trial is a re-examination 
of an isAue of fact in the sanw court, aftt•r a trial aml deeision by a 
jury or court or by rt>ft.r1•t>s. 

988 



Trial and Judgment. . CODE OF CIVIL PROCEDURE. 

§ 6472. Causes for new trial. The former verdict or other
decision may be vacated and a new trial granted on the application of 
the party aggrieved for any of the following causes materially affect
ing the substantial rights of such party : 

1 . Irregularity in the proceedings of the court, jury or adverse
party, or any order of the court or abuse of discretion by which either 
party was prevented from having a fair trial . 

2. Misconduct of the jury ; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict 
or to a finding on any question submitted to them by the court by a 
resort to the determination of chance, such misconduct may be proved 
by the affidavit of any one of the jurors. 

3. Accident or surprise, which ordinary prudence could not have
guarded against. 

4. Newly discovered evidence material to the party making the
application, which he could not with reasonable diligence have dis
covered and produced at the trial. 

5. Excessive damages appearing to have been given under the
influence of passion or prejudice. 

6. Insufficiency of the evidence to justify the verdict or other
decision, or that it is against law. 

7 . Error in law occurring at the trial and excepted to by the party
making the application. 

§ 6473. How application made. When the application is
made for a cause mentioned in the first, second, third and fourth sub
divisions of the preceding section, it must be made upon affidavit ; 
for any other cause it may be made at the option of the moving party 
either upon a statement of the case or upon the minutes of the court. 
On such hearing reference may be had in all cases to the pleadings 
and orders of the court on file ; and when the motion is made on tlie 
minutes, reference may also be had to any deposit.ions, documentary 
evidence and stenographic report of the testimony or other papers 
used upon the trial. 

§ 6474. Notice. Contents. When heard. The party in
tending to move for a new trial must within twenty days after the 
verdict of the jury, if the action was tried by jury, or after notice of 
the decision of the court, if the action was tried without a j ury, 
serve upon the adverse party a notice of his intention designat
ing the statutory grounds �pon which the motion will be made and 
whether the same will be made upon affidavits, or the minutes of the 
court, or a statement of the case : 

1 . If the motion is to be made upon affidavits the moving party
must within thirty days after serving the notice, or such further time 
as the court in which the action is pending may allow, serve a copy of 
such affidavits upon the adverse party, who shall have ten days to 
serve counter affidavits, a copy of which must be served upon the 
moving party. Motions for new trial on the ground of newly dis
covered evidence may be made at any time before the close of the 
term next succeeding that at which the trial was had. 

2. If the motion is to be made upon a statement of the case and
no statement has already been settled as hereinbefore provided the 
moving party shall have the same time after service of the notice of 
intention to move for a new trial to prepare and obtain a settlement 
of a statement of the case as is provided in section 54fi7. 
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:J. 'When the motion is to be made upon the minutes of the court 
and the ground of the motion is the insufficiency of the eviden<.'e to 
j ustify the verdict or other decision, the notice of intention must 
spe<.'ify the P!lrticulars in which the evidence is alleged to be insuffi
cient ; and, if the ground of the motion is error in law occurring at 
the trial and excl:'pted to hy the moving party, the notice of intention 
must specify the particular errors upon which the party will rely. If 
the notice does not contain the specifications herein stated and the 
motion is made, on the minutes of the court, the motion must he 
denied. If an appeal is taken from the decision on such motion the 
party appealing shall have the same time after such decision in which 
to prepare and have settled a statement of the case to be used on 
appeal as is provided in section 5467. 

§ 6476. Verdict vacated by court. The verdiet of a jury
may also he rn<.'ated and a new trial granted by thP <'ourt in 
which the action is pending on its own motion without the appli<.'ation 
of either of the parties, when there has been such plain disregard by 
the jury of the instructions of the court or the evi<len<.'e in the <'RSl' 
as to satisfy the cunrt that the ,·erdict was rendered under a misap
prehensfon of Slll'h instructions or under the influence of passion or 
prejudice. 

§ 6476. Where hearing may be had. The applieation for a
new trial shall he heard at the earliest practi<'able period after servicC' 
of the noti<'e of intention, if the motion is to be heard upon the 
minutes of the court, and in other ca&>s, after the affidavits are served 
or the state1rn.>nt of the case is filed, and may be brought to a hearing 
in open <'OUrt or before the judge at chambers in any county in tht> 
district in which the action wus tried by either party upon notice of 
Pight days to the adverse party, specifying the time au<l plac-e of 
hearing. On such hearing reference may be had in all cases to tlw 
pleadings and orders of the c-ourt on file and when the motion is 
madt> on the minutes, reference may also he had to any depositions, 
documentary evidence and stenographie report of the testimony on 
tile. 

§ 6477. Time may be extended. The court or judge may
npon guod c-ause shown in furtheranee of justice extend the- time 
within whid1 any of the ads mentioned in sc-ctions 54f>7 and 54, 4 
may be done, or ·may, after the time limited tlwrefor has expirt>d, tix 
another time within which any of su<.'h ads mny be done. 

§ 6478. Statement used on appeal . A statement of the <.'aSt'
settled as provided in section 0467, whether the sanrn is U&'d upon a 
motion for a new trial or not, may ht:> used on appeal from the final 
judgment. 

AnTICLE 10. - l\.lA�NER OF Gn·1No, ENTERING AND SATISFHNf; 
,Jt, DG MEN TS.

§ 6479. Judgment entered by clerk on order. Judgment
u pon an issue of law, or fact, or upon confei,sion, or upon failure to
answer, may be entered by the clerk upon the order of the court or
of the judge thereof.

§ 6480. Notice of entry of judgment served. Within ten
,lays after entry of judgment in an action in which 1m appearance has 
llt'en made, notice of sueh entry together with a general description 
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of the nature and amount of relief and damages thereby granted, shRll 
be served by the prevailing upon the adverse party. 
· § 6481.  Against whom. Counterclaim. Judgment may be

given for or against one or more of several plaintiffs, and for or 
against one or more of several defendants; and the court may deter
mine the ultimate rights of the parties on each side as between them
selves. 

2. If a counterclaim established at a trial exceeds the plaintiff's
demand so established, judgment for the defendant must be given for 
the excess; and the court may grant to the defendant any affirmative 
relief to which he may be entitled. 

3. In an action against several defendants the court may in its
discretion render judgment against one or more of them, leaving the 
action to proceed against the others, whenever a several judgment 
may be proper. 

4. The court may also dismiss the complaint with costs in favor of
one or more defendants in case of unreasonable neglect on the part of 
the plaintiff to serve the summons on other defendants, or to proceed 
in the cause against the defendant or defendants served. In an action 
brought by or against a ·married woman judgment may be given 
against her as well for costs as for damages or both for such costs 
and for such damages in the same manner as against other persons, 
to be levied and collected of her separate estate and not otherwise. 

§ 6482. Relief limited by. complaint. The relief granted to
the plaintiff, if there is no answer, cannot exceed that which he shall 
have demanded in his complaint ; but in any other case the court may 
grant him relief consistent with the case made by tho complaint and 
embraced within the issue. 

§ 6483. Death before judgment. If a party dies after a ver
dict or decision upon any issue of fact and before judgment, the 
court may nevertheless render judgment thereon. Such judgment is 
not a lien on the real property of the deceased party, but is payable 
in the course of administration on his estate. 

§ 6484. To recover personalty. In an action to recover the
possession of personal property the judgment for the plaintiff may be 
for the possession, or for the recovery of posseBBion, or the value 
thereof in ease a delivery cannot be had and for damages for the tak
ing and detention thereof. If the property has been delivered to the 
plaintiff and the defendant claims a return thereof, judgment for the 
defendant may be for a return of the property, or the value thereof 
in case a return cannot be had and damages for the taking and deten
tion thereof. 

§ 6486. Putting in possession. Every judgment that con
tains a direction for the sale of any specific real property may also 
direct the delivery of the posseBBion of such property to the purchaser ; 
and the officer receiving the execution or order of sale may enforce 
such judgment by putting the purchaser in possession of the prem
ises in like manner and with like authority as if special execution 
had been directed to him for that purpose. 

§ 6486. Transfer of title or discharge of incumbrance by
court. In all actions arising under chapter 30 of this code and in 
actions commenced for the satisfaction of record of mortgages or other 
liens upon real property or for tho specific performance of contracts 
relating to real property the court may by its judgment without any 
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act on the part of the defendant transfer the title to real property and 
remove or discharge a cloud or incu�brance thereon, and a certified 
copy of such judgment may be recorded in the office of the register 
of deeds of the county in which the property affected it1 situated. 

§ 1>487. Judgment book. The clerk shall keep among the
records of the court a book for the entry of the judgments to be called 
the "judgment book." 

§ 6488. How judgment entered. The judgment shall be
entered in the judgment book and shall specify clearly the relief 
granted or other determination of the action. 

§ 6489. Judgment rolL Content.a. Unless the party or his
atto�ey shall . furnish a judgment roll, the clerk immediately a�ter
entenng the Judgment shall attach together and file the followmg
papers, which shall c0nstitute the judgment roll : 

1. In case the complaint is not answered by any defendant tho
summons and complaint or copies thereof, the affidavit for service of 
summons by pqblication, if any, proof of service and that no answer 
has been received, the report, if any, and a copy of the judgment. 

2. In all other cases, the summons, pleadings or copies thereof.
the verdict, decision or report, the offer of the defendant, a copy of the 
judgment, the statement of the case, if any, and all ordel'B and papers 
in any way involving the merits and necessarily affecting the judgment. 

§ 1>490. Docketing in other counties. Secured on appeal.
Eft'ect. On filing a judgment roll upon a judgment directing in 
whole or in part the payment of money, it may be docketed with the 
clerk of the court, in which it was rendered, in a book to be known 
as the judgment docket, and in any other county upon filing with the 
clerk of the district court for said county a transcript of the original 
docket, and it shall be a lien on all the real property except the home
stead in the county where the same is so docketed of every person 
against whom any such judgment shall be rendered, which he may 
hnve at the time of the docketing thereof in the county in which such 
real property is situated or which he shall acquire at nny time there
after, for ten years from the time of dooketing the same in the county 
where it was rendered, and no judgment heretofore rendered shall 
after the passage of this act become a lien on real property as herein 
provided, unless it is docketed in the county where the land is 
situated ; provided, however, that when the land is situated in an un
organized county said judgment may be filed in the county to whicb 
such unorganized county is attached for judicial purposes, and it 
shall thereupon become a lien upon the land of the judgment debtor 
in such unorganized county ; but when said unorganized county 
becomes organized the said lien must be filed in the office of the clerk 
of the district court of such county within ninety days after the 
organization of such county or it shall cease to be a lien upon such 
real estate. But whenever an appeal from any judgment shall be 
pending and the undertaking requisite to stay execution on such 
J tHlgment shall have been given and the appeal perfected as provided 
in this code, the court in which such judgment was recovered may. 
on special motion after notice to the person owning the judgment., 
direct the clerk to make an entry on the judgment docket that the 
judgment is secured on appeal, and thereupon it shall cease during 
the pendency of the appeal to be a lien on the real property of the 
judgment debtor ns against purchascl'B and mortgagees in goo<l faith 
Rn<l for vnhw. 
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§ 649 1 .  Duties of clerk on fl.ling transcript. Upon the
filing of a transcript of judgment in th::i office of any clerk of the 
district court as provided in the last section the clerk with whom such 
transcript is filed shall forthwith by mail notify the clerk issuing the 
same of the time when such judgment was docketed in the county in 
which such transcript is filed, and a memorandum showing the time 
of such docketing shall be entered by the clerk who issued the trans
cript upon his judgment docket. 

§ 6492. Docketing judgments of United States courts § 1 , c. 8:l, 1890. 

in clerk of district court's office. A transcript of the docket 
entry of any judgment or decree rendered in any district or circuit 
court of the United States within this state, duly certified by the clerk 
of such district or circuit court of the United States, may be filed 
with the clerk of the district court of any county in this state, and 
the same shall be immediately docketed by said clerk in the same 
manner as judgments rendered in the district courts in this state are 
docketed. 

§ 6493. Becomes a lien from date of docketing. From the § 2, c. 83, 1soo. 

date of such docketing and not before such judgment or decree shall 
be a lien upon all the real estate of the judgment debtor not exempt 
from execution in such county, owned by him or the title to which 
he may subsequently acquire in the county where such docketing is 
made, in the same manner and to the same extent and under the same 
conditions only as if such judgment or decree had been rendered by 
the district court of this state. 

§ 6494. How act construed. Nothing herein shall be con- § a, c. s:i, 1soo .
strued to require the docketing of a judgment or decree of the United 
States court in the office of the clerk of the district court of this st.ah• 
in the same county, in which a judgment or decree of the Unikel 
States court is rendered, in order that such judgment or decree shall 
be a lien upon any property within such county. 

§ 6496. How judgment docketed. The clerk shall dol'ket § :J01, c. c1v. r.
the judgment by entering alphabetically in the judgment docket the 
names of the judgment debtor or debtors, the names of the party or 
parties in whose favor the judgment was rendered, the sum recovered 
or directed to be paid in figures, the date of the judgment, the year, 
day, hour and minute when the judgment roll or transcript was filed, 
the year, day, hour and minute when the judgment was docketed in 
his office and the page in the judgment book where the same is 
entered, the name of the court in which the judgment was rendered, 
the name of the attorney or attorneys for the party recovering the 
judgment and, if there are two or more judgment debtors, such entries 
mast be repeated under the initial letter of the surname of each. 

§ 6496. Assignment of judgment to be entered in judg- ll 002. c. c1v. r.
ment book. Every clerk of the district court upon the presentation 
to him of an assignment of any judgment rendered or docketed 
therein, signed by the party in whose favor the judgment is rendered, 
his executor or administrator and acknowledged in the manner pre-
scribed by law for the acknowledgement of deeds, must immediately 
enter the same in the judgment book and must note the fact of such 
assignment, the date thereof and the name of the assignee in the 
margin of the entry of such judgment in such judgment book and 
also upon the docket of such judgment. And the clerk of the district. 
court of any other county or subdivision where Emch judgment is 
docketed must note the fact of such assignment, the date thereof and 
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the name of the assignee upon the presentation to and filing with him 
of a certified copy of the original judgment <locket with the said facts 
of such assignment noted thereon. 

§ 6497. Cancellation and discharge. Any judgment ren
dered or docketed in the district courts of the state may be canceled 
and discharged by the clerk thereof : 

1 .  Upon the filing with him of an acknowl�dgment of the satis
faction thereof signed by the party in whose favor the judgment was 
ubtaincd, his attorney of record, his executor, administrator or assignee 
and duly acknowledged in the manner required to admit a deed of 
real property to record. 

2. Cpon the return of any execution issued upon such judgment
wholly satisfied, or the presentation of a satisfaction piece duly exe
cuted and acknowledged as hereinbefore provided, to the clerk of any 
district court, he must immediately note upon the judgment <locket 
and in the margin of the judgment book where such judgment . is 
entered the date of such cancellation, and the manner thereof, by sat
isfaction piece filed, execution returned satisfied, or otherwise. 

3. And any partial satisfaction of the judgment may be made and
noted upon the records in like manner; and thereupon all judgments 
and liens thereby created must be taken and deemed to be canceled 
and discharged to the extent of the entries so made upon the judg
ment docket and no more. 

4. And the clerk of any other district court, or the district court
of any other county or subdivision, wherein a transcript of any such 
judgment dockct shall have been filed and judgment docketed accord
ingly, must cancel the same in like manner upon his judgment docket 
upon the filing in his office of a certified copy of the original judg
ment docket entry duly canceled as hereinbefore provided. 

§ 6498. Docket of justice's judgment. Lien. A justice of UH'
peace on the demand of a party, in whose favor he shall have rendered 
a judgment, must give a certified transcript thereof, which may be 
filed in the offi<'e of the clerk of the district court of the county or sub
d ivision in whieh the judgment was rendered. and such <'lerk must 
thereupon entn such judgment in the judgment book and upon thC' 
judgment doeket ; and from the time of the docketing thereof it 
becomes a judgment of such district court and a lit•n upon real prop
erty, and a cc,rtificd transcript of the dockl't of such judgment may be 
filed and the judgment docketed accordingly in any other county or 
subdivision with the like effoct in every respc,ct as if the judgment had 
been rendered in the distriet court wherC' such judgment is filed. 

§ 6499. Mutual judgments set oft: :Mutual final judgments
may be set off pro tanto the one against the other by the court upon 
proper application and notiee .  
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C H A P T E R  1 1 . 

OF THE EXECUTION OF THE JUDGMENT IN CIVIL 

ACTIONS. 

ARTICLE 1 .  - THE EXECUTION AND LEVY. 

§ 6600. Execution at any time within ten years. The
party in whose favor judgment has been given and in case of his 
death his personal representatives duly appointed may at any time 
within ten years after the entry of judgment proceed to enforce the 
same by execution as provided in this chapter. 

§ 6601.  For delivery or sale. When a judgment requires the
payment of money or the delivery of real or personal property, the 
same may be enforced in those respects by execution as provided in 
this chapter. When the judgment requires the sale of property, the 
same may be enforced by a writ reciting such judgment, or the mate
rial parts thereof, and directing the proper officer to execute the 
j udgment by making the sale and applying the proceeds in conform
ity therewith. When it requires the performance of any other act, a 
certified copy of the judgment may be served upon the party against 
whom it is given, or the person or officer who is required thereby or 
by law to obey the same, and his obedience thereto enforced. If he 
refuses, he may be punished by the court as for contempt. 

§ 6602. Three kinds of execution. There shall be three
kinds of execution : one against the property of the judgment debtor; 
another against his person ; and the third for the delivery of the pos
sesaion of real or personal property or such delivery with damages for 
withholding the same. 

§ 6603. Against property. To different counties. When
the execution is against the property of the judgment debtor, it may 
be isaued to the sheriff of any county where the judgment is dock
eted. When it requires the delivery of real or personal property, it 
must be isaued to the sheriff of the county where the property or 
some part thereof is situated. Executions may be issued at the same 
time to different counties. Real property adJudged to be sold must 
be sold in the county where it lies by the sheriff of such county, or by 
a referee appointed by the court for that purpose, and thereupon the 
sheriff or referee must execute a certificate of sale to the purchaser ru, 
hereinafter provided. An execution may isaue against a married 
woman, and it must direct the levy and collection of the amount of 
the judgment against her from her separate property, and not 
otherwise. 

§ 6604. When against person. If the action is one in which
the defendant might have been arrested as provided in section 5304 
and section 5306, an execution against the person of the judgment. 
debtor may be isaued to any county within the jurisdiction of the 
court after the return of an execution against his property unsatisfied 
in whole or in part. But no execution shall isaue against the person 
of a ju�ment debtor unless an order of arrest has heen served as in 
this code provided, or unlesa the complaint contains a statement of 
fa<'.ts showing one or more of the <'auses of arrest required by section 
5304. 
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§ 6606. Issue and contents of execution. The writ of t>xecu
tion must oo issued in the name of the state of North Dakota, 
attested in the name of the judge, sealed with the seal of the court 
and subscrihC'd by the clerk, and directed to the sheriff, or to the 
<'oroner when the sheriff is a party or interested ; and it must intelli
gibly refer to the judgment, stating the court, the county where the 
judgment roll or transcript is filed, the names of the parties, the 
amount of judgment, if it is for money, and the amount actually due 
thereon, and the time of docketing in the county to which the execu
tion is issued, and shall require the officer substantially as follows : 

1 .  If it is against the property of the judgment debtor, to sat
i sfy the judgment with interest and accruing costs out of the personal 
property of such debtor ; and if sufficient personal property cannot oo 
found, out of the real property belonging to him on the day when the 
judgment was docketed in the county or at any time thereafter . 

. 2. If it is against real or personal property in the hands of per
sonal representatives, heirs, devisees, legatees or tenants of real prop
erty or trustees, to satisfy the judgment out of such property. 

3. If it is against the person of the judgment debtor, to arrest
such debtor and commit him to the jail of- the county, until he shall 
pay the judgment or be discharged according to law. 

4. If it is for the delivery of the possession of real or personal
property, to deliver the possession of the same, particularly describ
ing it, to the party entitled thereto, and may at the same time require 
the officer to satisfy any costs, damages or rents or profits recovered 
by the same judgment out of the personal property of the party 
against whom it was rendered, and the value of the property for 
which the judgment was recovered, to be specified therein ; if a 
delivery thereof cannot be had, and if sufficient personal property 
cannot be found, then out of the real property belonging to him on 
the day when the jud11:ment was docketed or at any time thereafter, 
and shall in that respect be deemed an execution against property. 

§ 6606. Time of return. The execution shall be returnable
within sixty days after its receipt by the officer to the clerk with 
whom the record of judgment is filed. 

§ 6607. Property liable to execution. Manner of levy.
All goods, chattels, moneys and other property both real and per
sonal or any interest therein of the judgment debtor not exempt by 
law and all property and rights of property seized and held undt•r 
attachment in the action are liable to execution. Shares and inter
f Rts in any corporation or company, and debts and credits, and all 
ot her propt•rt.y, both real and personal, and any interest in real or _(){'r-
1wnal property and all other pro})t'\rty nut capable of manual delivery 
shall be liable to be taken on execution and sold as hereinafter pro
vided. The levy of an execution shall be made in the same manner 
as a levy under a warrant of attachment. 

§ 6608. Pledged or mortgaged property may be levied
on. When property is pledged or mortgaged or subjed to a lien for 
the payment of money or the performance of any obligation the right 
and interest of the execution debtor therein may be sold on execution 
without taking possession of or removing the property to the plact' 
of sale, but the entire ri�ht. and interest of such debtor in all till' 
propl•rty separately pledged or covered hy each separate mortgage or 
lit•u shall be sold together as a (listinct parcel or thing and the pur-
1' hai-n at sueh sale shall acquire all the right and interest of such 
d<>btor thl'rt>iu. 
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§ 5609. Officer's proceedings on execution. When au
execution is delivered to any officer, he must indorse thereon the day 
and hour when he received it and must proceed to execute the same 

• with diligence ; and if executed, an exact descript.ion of the property
at length with the date of the levy, sale or other act done by virtue
thereof must be indorsed upon or appended to the execution ; and if
the writ was not executed or executed in part only, the reason in such
case must be stated in the return. If no personal property is found 
an indorsement to that effect must be made on the writ before levy is
made on real property.

§ 6610. Levy and sale. The officer must execute the writ by
levying on the property o( the judgment debtor, collecting the things
in action by suit in his own name, if necessary, or by selling the 
same, selling the other property, and paying to the plaintiff the
proceeds, or so much thereof as will satisfy the execution.

§ 6611 . Amount levied. When lien on personalty. The
officer must in all cases select such property and in such quantities as
will he likely to bring the exact amount required to be raised as 
nearly as practicable, and having made one levy, may at any time
thereafter, make other levies if he deems it necessary. But no writ
of execution shall be a lien on personal property before the actual
levy thereof.

§ 6 612. Things in action. Judgments, bank bills and other
things in action may be sold or appropriated as provided in the next
following section, and assignment thereof by the officer shall have the 
88me effect as if made by the defendant.

§ 6513. What need not be sold. l\Ioney levied on may be
appropriated without being advertised or sold. The same may be done
with bank bills, drafts, promissory notes or other papers of the like
character, if the plaintiff will receive them at their par value as cash,
or if the officer can exchange them for cash at that value.

§ 6614. Payment to sheriff by third person. After the
rendition of the judgment any person indebted to the defendant in
execution may pay to the sheriff the amount of such indebtedness,
or so much thereof as is necessary to satisfy the execution and the 
sheriff's receipt shall be a sufficient discharge therefor.

§ 6615. Claim by third person. Sheriff's jury. If the
property levied on is claimed by a third person as his property, the
sheriff may summon from his county six persons qualified as Jurors
between the parties to try the validity of the claim. He must alsu
give notice of the claim and of the time of trial to the plaintiff, who
may appear a11.d contest the claim before the jury. The jury and th ,!
witn<'sses must be sworn by the sheriff ; and if their verdict is iu 
favor of the claimant the sheriff may relinquish the levy, unless tlw
judgment creditor gives him a sufficient indemnity for proceeding
thereon. The fees of the jury, the sheriff and the witnesses must bL·
paid by the claimant, if the verdict is against him ; otherwise by tlw
plaintiff. Each party must deposit with the sheriff before the trial
the amount of his fees and the fees of the jury and the sheriff must
return to the prevailing party the amount so deposited by him.

ARTICLE 2. - EXEMPTIONS. 

§§ fi509-551G 

� :II:\, C. Clv. J•. 

§ 316, C. Uv. I' .

� :m. C. Clv. I ' . 

§ :J19. c. C ,· .  ] • .

§ :tLO. C .  C i \·. I ' .

� :1� 1 ,  C. C!v. I ' .

§ 5616. Property exempt from all process. Except as § :i::2 �� -;;"· 1 · .
hereinafter provided the property mentioned in  this chapter is exempt 
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to the head of a family as defined by chapter 39 of thE> dvil <'o<le from 
attachment or mesne process and from levy and sale upon cxPcutiou 
and from any other final process issued from any cotirt. 

§ : .::a, 1 · . ch·. r. § 6617. Absolute exemptions. The property mentioned in •
this sPction is absolutely exempt from all such process, levy or sale : 

1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
-!. The family bible and all school books used by the family and 

all othn books used as a part of the family library not c•xeeedi11g in 
value one hundred dollars. 

iJ. All wearing apparel and clothing of the dt•btor and his family . 
f i. 'fhe provisions for the debtor and his family neces1,ary for one 

year's fmpply, either provided or growing, or both, and fuel necessarr 
for one year. 

7. The homestead as created, defined and limited by law.
11 :i-u. c. ch . P. § 6618. Additional exemptions. In addition to the propertyam·, , . mentioned in the preceding section the head of the family may hy 

himself or his agent select from all other of his personal property nut 
absolutely exempt goods, chattels, merchandisP, money or other pn
sonal property not to exceed in the aggregate fifteen hundred dollars 
in value, which is also exempt and must be chosen and appraised a,; 
hereinafter provided. 

§ ;re,. c. , · ; , . 1 •• § 6619. Speciftc alternative exemptions. Instead of the· am ·,1. exempt.ion granted in the preceding section the head of the family 
may select and choose the following property, which shall tlwn ht> 
exempt : 

1. All miscellaneous books and musical instruments for the use of
the family not exceeding five hundred dollars in value. 

2. All household and kitchen furniture, including beds, bedstead,;
encl bedding used by the debtor and his family not exceedin� firn 
hundred dollars in value ; and in ease the debtor shall own more than 
five hundred dollars worth of such property, he must select therefrom 
sueh articles to the value of five hundred dollars leaving the rt·main
<ler subject to legal process. 

3. Three cows, ten swine, one yoke of eattle and two horsPs or
mules or two yokes of cattle, or two spans of horses or mules, one 

· hundred sheep and their lambs under six months old and all wool of
the same and all cloth or yam manufactured therefrom, the necessary
food for the animals hereinbefore mentioned for one year eithl'r pro
vided or growing, or both, as the debtor may choose ; also one wagon.
one sleigh , two plows, one harrow and farminl,! utensils, includin� 
tackle for teams, not exceeding three hundred dollars in value.

4. The tools and implements of any mechanic, whether a minor or
of age, used and kept for the purpose of carrying on his trade or
business, and in addition thereto stock in trade not t>X('Rt>tling two 
hundr<'d dollars in value. The library and instruments of any pro. 
f('ssional person not PX<'('Pding six hundred dollars in value.

§ :1�,;. < • . , · ; , .  P. !$ 6620. Those by number chosen ; by value appraised.!! 1 .  ,· . :,:, . •  ,,:,. All tilt' articles <•numerated in the preceding SC'ction, which are exempt 
by limitntiou of number, must be ehosen by the debtor, his agPnt ur 
attorrwy : i-o, ali-o, all property exempt by limitation of rnluP must ht> 
1h·t..rmi1 1 t•d hy an appmisement made under the directiou of the sheriff 
or othn otticBr. \\'henever any debtor, against whom an PXP< ·ntion . 
warran t  of ntt1whnw11t or oth<'r pro<'<'SS has hePn iss1wd. <It-sires to 
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avail himself of the benefit of section 5518 of this code, said debtor, 
his agent or attorney, shall make a schedule of all his personal pro
perty of every kind and character, including money on hand and debts 
<lue and owing to the debtor and deliver the same to the officer hav
ing the execution, warrant of attachment or other process, which said 
schedule shall be subscribed and sworn to by the debtor, his agent or 
attorney, and any property owned by the debtor and not included in 
said schedule shall not be exempt as aforesaid. 

§§ 5521-5526 

§ 5521. How appraisers selected. To make the appraise- � 3'.!i, c. ,·i,· . 1·. 

ment the debtor, his agent or attorney must select one person and the 
creditor, his agent or attorney, another person, and these two so 
selected, a third person, who must all be disinterested citizens of the 
county, not related to either party nearer than the fourth degree. If 
the two fail to agree upon the third person, the sheriff or other officer 
must select the third person ; and in like manner, if either the debtor 
or creditor fails or refuses upon notice to select a person to act as one 
of the appraisers, the sheriff or other officer must select one for them. 

§ 5522. Oath and duties of appraisers. The three appraisers t :rl8. c. c1v. P.
so selected must take and subscribe an oath before the sheriff or other I! 2• c. 55• 1885• 

officer, to be attached to the inventory of appraisement, that they will 
truly, honestly and impartially appraise the property of the debtor. 
The property .must be appraised at the actual value of the several 
articles at the place where they are situated as near as can be deter-
mined, and must be set down in an inventory by articles or by lots 
when definitely descriptive with the value opposite. From the ap-
praisement so made, if over the limitatio14 in value, the debtor, his 
agent or attorney may select the amount in value of fifteen hundred 
dollars, or the alternative amounts in value of each class, leaving the 
remainder, if any, in either case subject to legal process. 

§ 5523 . .  Wife, or child over sixteen, may act. If in any !I :rlll. c. c1v. P,
case the debtor neglects or refuses or for any cause fails to claim the 
whole or any of the aforesaid exemptions, his wife is entitled to make 
such claim or demand and to select and choose the property, to select 
and designate one of the appraisers and to do all other acts necessary 
in the premises the same and with like effect as the debt.or himself 
might do ; and if she neglects, refuses or for any cause fails so to do 
in whole or in part, then one of their children of sixteen years of age 
or upwards, being a member of the family, may do so in like manner 
,md with like effect. 

§ 5524. Sheriff's inventory of exemptions. The eheriff or § a:lO. c. c1v. 1 ·.
other officer having any process of levy or sale must make retum with 
his writ or warrant of any inventory and appraisement of any such 
exempted or other personal property. 

§ 5525. Notice to debtor. Claim within three days. In !1 :til. c. c1v. 1·.
all cases of a levy upon personal property by the sheriff, constable or 
other officer, he must give notice thereof to the dt>btor, his attorney, 
agent or wife or, failing conveniently to find either, to such child as 
is described in section 5523 ; and the debtor or such o: her person for 
him must claim or demand the benefit of these· exemptions within 
three days after such notice from the officer ; and said not.ice of levy 
may be by copy or by reading. 

§ 5526. Cases in which only absolute exemptions are i :m. c. c1v. P.
allowed. No personal property except absolute exemptions shall 1 • c. at, lRBt . 

he exempt from execution or attachment in an action for laborer's or 
mechanic's wages or for a debt incurred for property obtained under 
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false pretenses ; and no personal property shall be exempt from sueh 
process in an action for the collection of the bills of a legally praetic
ing physician for professional service or medicine except absolute 
exemptions and household and kitchen furniture, stoves and two cows, 
the value of which, exclusive of absolute exemptions, shall not exceed 
five hundred dollars, which value in case of dispute shall be deter
mined by appraisers to be selected in accordance with the provisions 
of section 5521. 

§ 6627. Property not exempt in action for its purchase
prlce. No property shall be exempt from execution or attachment 
in an action brought for its purchase price or any part thereof. 

§ 6628. Partnership can claim but one exemption. A
partnership firm can claim but one exemption of fifteen hundred dol
lars in value, or alternative property, when so applicable, instead 
thereof, out of the partnership property. All partnership property 

. claimed as exempt shall constitute a part of the exemptions of the 
several partners, the same being divided in proportion to the interests 
of the partners in the firm assets, and in no case shall the aggregate 
exemptions of the several partners exceed the amount which would 
have been allowed to them if the partnership had not existed. 

§ 6629. When no exemptions. Except those made absolute.
the exemptions herein provided for must not be constnwd to l!':pply to 
the following persons : 

1 .  To a corporation for profit. 
2. To a nonresident. •
3 . To a debtor who is in the act of removing with his family from

the state ; or, 
4. Who has absconded, taking with him his family.
§ 6630. Only absolute exemptions against fines, penalties

and costs. No property, either real or personal, except the home
stead and other exemptions made absolute shall be exempt from levy. 
seizure and sale by virtue of any final writ or process issued on a judg
ment for fine's, penalties or costs of criminal prosecutions ; and 110
property except the homestead and other exemptions made absolute. 
aud personal property of any kind in addition thereto to the rnlue of 
five hundred dollars, shall be exempt from levy, seizure or sah· 
by virtue of any final writ or process issued on a judgment for for
feitures of undertakings and honds, or of recognizance takeu and 
entered in criminal eases. 

ARTICLE 3. - SALE�. 

11 :�: •• c. u'". , . .  § 6631. Personalty. Notice of sale. Perishable. The 
otfieer, who levies upon personal property by virtue of an exeeution, 
must before he proceeds to sell the same cause public notice to be 
given of tbC' time and place of such sale for at least tt,n days beforP 
the day of salt>. The notice must be giv£>n by advertisemt:>nt puh
lished in some newspaper printed in the county or subdivision or, in 
case no newspaper is printed therein, by posting up advertisements 
in five public places in the county. Perishable property may be sold 
by order of the court or a judge thereof, prescribing such notice, tinH· 
nnd manner of sale as may be reasonable, considering the characfrr 
1111d condition of the property. 
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§ 6632. Real property. Same. Before any real property or
interest therein taken on execution shall be sold the officer making 
such sale must cause public notice of the time and place thereof in 
manner following : 

1 .  If there is a newspaper printed in the county or subdivision, 
where the real property to be sold is situated, such notice must be 
_given by ad,·ertisement in some newspaper printed in such county or 
subdivision, once a week, for at least thirty days prior to making such 
sale. 

2. In t·ase there is no newspaper printed in such county or subdi
vision, then the officer making such sale must cause such advertise
ment to be made by posting a copy of such advertisement on the 
outer door of the courthouse or building wherein the district court of 
the county or subdivision was last held, and in five other public places 
in the county. All sales made without notice as provided in this sec
tion must be set aside by the court to which the execution is return
able, upon motion to confirm the sale. 

§ 6633. Where sale made. All sales of real property, or any
interest therein, under execution, must be held at the courthouse, if 
there is one in the county or subdivision in which such real property 
is situated, and if there is no courthouse, then at the door of the 
house in which the district court was last held, and if there is no court
house and no district court has been held in the county or subdi
vision, then at such place within the county or subdivision as the 
sheriff shall designate in his notice of sale. 

§ 6634. Time and manner of sale. All sales of property
· under execution must be made at public auction to the highest bidder
lktween the hours of nine in the morning and four in the afternoon. 
After sufficient property has been sold to satisfy the execution no
more can be sold. No sheriff or other officer, nor his deputy, holding
the execution or making the sale of property, either personal or real,
<>an become a purchaser or be interested direetly or indirectly in any
purchase at such sale, and every purchase so made shall be considered
fraudulent and void. When the sale is of personal property capable
of manual deliv�ry, it must be within view of those who attend the
sale and be sold in such parcels as are likely to bring the highest
price ; and when the sale is of real property consisting of several
known lots or parcels they must be sold separately. The judgment 
debtor, if present at the sale, may also direct the order in which
property, real or personal, shall be sold, when such property consists
�f several known lots or parcels or of articles which c,an rn> sold tu
advantage separately, and the sheriff or other officer must follow such
<lireetions. 

§ 6636. Postponements. When there are no bidders ur when
the amount offered is grossly inadequate, or when from any cause the
sale of any real or personal prope·rty upon execution or upon the 
foreclosure of a mortgage or other lien is prevented from taking place
on the•day fixed, the sheriff, or person making the same, may post
pone the sale for not more than three days without being required to
give any further notice thereof, but he shall not make more than two

such postponements and such postponements must be publicly
announced when and where the sale should have taken place. Such
sale may be postponed for a longer period than three days by 
continuing the publication of the original notice of sale together with
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notice of such postponement, specifying the time and place at whid1 
such postponed sale will be made. 

§ 6636. Surplus paid defendant. When the property sells
for more than the amount required to be collected, the surplus must 
be paid to the defendant, unless the officer has another execution iu 
his hands on which said surplus may be rightfully applied. 

§ 6637. Sale after sixty days. Abandonment of levy.
In case of the failure of the sale by reason of irregularities in givinl{ 
notice thereof, or of its postponement, the property may be sold 
upon proper notice by virtue of the execution after the expiration of 
the sixty days allowed for the return thereof, and the officer in his 
return shall set forth the facts regarding such failure or postpone
ment ; or the plaintiff may in writing filed with the clerk abandon 
such levy upon paying the costs thereof ; in which ('ase execution 
may issue with the same effect as if none had lwen issued. 

§ 6638. Purchaser's right. Sheriff's certificate . Upon a
sale of real property the purchaser is substituted to and acquires all 
-the right, title, interest and claim of the judgment debtor thert1tu :
and when the estate is less than a leasehold of two years' unex
pired term, the sale is absolute. In all other cases the real property
is subject to redemption as provided in this chapter. The officer
must give to the purchaser a certificate of sale, containing :

1 . A particular description of the real property sold.
2. The price bid for each distinct lot or parc'el.
3. The whole price paid.
-!. When subject to redemption it must be so stated. 
Such certifieate must be executed by the officer and acknowlNlgt'1l 

or proved as is or may be required by law for deeds of real property 
nnd may be recorded in the office of the register of deeds of th1· 
<'ounty wherein the real property is situated : and the same or a cert i
fied copy thereof C'ertified by such register shall be taken and clee11wd 
1•vidence of the facts therein rt-cited and contained. 

ARTICLE -!. - C'ONFIR�fATIO!\ •. 
.

� a�:i. c. n"' r. § 6639. Proceedings upon confirmation. Il the court upo1 1  
the return of any writ of execution for the satisfaction of which any 
real property or interest therein has bt>en sold, shall. after haviHI! 
carefully examined the proce<'dings of  the officer, he sntisfied that th, · 
sale has in all respects been made in c>onformity to the provisions uf 
this chapter, the court must makt� an order confirming the sale and 
directing· the clerk to make an entry on the journal, that the court is 
satisfied · of the legality of such sale and an order that the officPr makt-> 
to the purchaser a deed of sueh rPal property, or interest therein, Ht 
the expiratiou of one year from the day of sal<' unlC'ss the same i,
n•deemed as hen•in proYide<l. And the offiec>r after making sn<'h saJ , . 
may retain the purchase money in his hands, until the court sha l l  
have examined his proc>e('(lings as aforesaid, whC'n he must pay t l i . ·  
Mme to  the pPrson t'ntitlC'<l thereto by order of  tlw 1·011rt. 

ARTICLE :,. - - REDE:\IPTIO!\. 

� :,u. t· . o, . , .. � 6640. Who may redeem. Redemptioner. Propt•rty :-ul ,  I 
i-11 hjPct to n·1h·mptio11 , or any part sold sPpttrnkly. may lw redC'emt>d i 1 1

1('()2 
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the manner hereinafter provided by the following persons, or their 
successors in interest : 

1. The judgment debtor, or his succeesor in interest.
2. A creditor having a lfon by judgment or mortgage on the prop

erty sold or on some share or part thereof, subsequent to that on 
which the property was sold. 1'he persons mentiom•d in the second 
subdivision of this section are in this chapter termed re<lemptioners. 

§§ 5541-5545 

� 6641. Payment on and period for redemption. The § :1-1a, c. 1 · 11· .  1 · .
judgment debtor or redemptioner may redet>m the property from the 
purchaser within one yt>ar after the sale on paying the purchaser the 
amount of his purdmse with twelve pn cent interest thereon together 
with the amount of any assl•ssment or taxes which the purchaser may 
have paid thereon after the purchase and interest at the same rate on 
such amount ; and if the purchaser is also a crNlitor, hadng a prior 
lien to that of the redemptio1wr, othc>r than the judgment under which 
such purchase was made, the amount of su<'h lien with interest. 

§ 6642. Successive redemptions. Payments. If property g :w1. c. c1\'. 1•.
is so redeemed by a redemptioner, another redemptioner may within 
sixty days after the last redemption again redeem it from the last 
redemptioner on paying the sum paid on such last redemption with 
like interest thereon in addition as provided by the preceding sedion 
and the amount of any assessment or taxes which the last redemp-
tioner may have paid thereon after the redemption by him with like 
interest on sueh amount and. in addition, the amount of any liens 
held by said last redemptioner prior to his own with interest ; but the 
judgment on which the property was sold need not be so paid as a 
lien. The property may be again, and as often as a redemptioner is 
so disposed, redeef¥d from any previous redemptioner within sixty 
days after the last redemption on paying the sum paid on the last 
previous redemption with interest at the same rate as provided for 
the first redemption in section 5541 in addition and the amount of 
any assessment or taxes which the last previous redemptioner paid 
after the· redemption by him with like interest. thereon and the 
amount of any liens, other than the judgment under which the prop-
erty was sold, held by the last redemptioner previous to his own, with 
interest. 

� 6643. Record of redemption. ,vritten notice of redemp- § :m. c. c1,·. 1 • .  
tion must be given to the sheriff and a duplicate filed with the regis-
ter of deeds of the county, and if any taxes or assessments are paid by 
the redemptioner or if he has ur acquires any lien other than that 
upon which the redemption was made, notice thereof must in likt> 
manner be given to the sheriff and filed with the register of deeds ; 
and if such notice is not filed, the property may be redeemed without 
paying such tax, assessment or lien. 

§ 5644. Period for deed. Debtor's right. If no redemption � :1-111. c. Ci\'.  , •• 

is made within one year after the sale, the pnrdiaser or his assignet> 
is entitled to a conveyance ; or if so redeemed, whenever sixty days 
have elapsed and no other redemption bas been made and notiee 
thereof given and the time for redemption has expired, the last rP
demptioner, or his assignee, is entitled to a sheriff's deed : but in all 
cases the judgment debtor shall have the entire period of one year 
from the date of the sale to redeem the property. 

§ 6645. Debtor's redemption. If the debtor rC'deems, l lP s 31!1. c. c 1 ,· . 1 · .

must make the same payments as are required to effc>ct a redempt ion 
by a redemptioner. If the debtor redePms, the efl'Pct of the sall' is 
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tt-rmiuated and he is restored to his estate. Upon a redemption by 
the debtor the person to whom the payment is made must execute 
and deliver to him a certificate of redemption acknowledged or proved 
before an officer authorized to take acknowledgments of conveyances 
of real property. Such certificate must be filed and recorded in the 
, ,ffice of the register of deeds of the county in which the property is 
;.:ituated, and the register of deeds must note the record thereof in 
the margin of the record of the certificate of sale. 

§ 6646. Payments to whom. The payments mentioned iu
the last five sections may be made to the purchaser or redemptioner, 
ur for him, to the officer who made the sale. 

§ 6647. Requisite papers. A redemptioner must produce to
the officer or person from whom he seeks to redeem, and serve with 
his notice to the sheriff : 

1. A copy of the docket of the judgment, under which he claims
the right to redeem, certified by the elerk of the district court of the 
county where the judgment is docketed or, if he redeems upon a 
mortgage or other lien, a note of the record thereof certified by the 
register of deeds. 

2. A copy of tho assignment necessary to establish his claim, veri
fied by the affidavit of himself or of a subscribing witness thereto. 

3. An affidavit by himself or his agent showing the amount then
actually due on the lien. 

§ 6648. Waste restrained. Use of premises . Fntil the
expiration of the time for redemption the court may restrain the com
mission of waste on the property by order granted with or without 
notice on the application of the purchaser or t.heJjudgment creditor. 
But it is not waste for the person in possession of the property at the 
time of the sale, or entitled to possession afterwards, during the period 
allowed for redemption to continue to use it in the same manner in 
which it was previously used or to use it in the ordinary course of 
husbandry or to make the necessary repairs of buildings thereon or to 
use wood or timber on the property therefor, or for the repair of 
fences, or fur fuel in his family, while he occupies the property. 

§ 6649. Purchaser entitled to rents. Account for. The
purchaser from the time of the sale until a redemption and a redemp
t ioner from tho time of his redemption until another redemption is 
t'ntitled to receive fr1Jm the tenant in possession the rents of the 
property sold, or the value of the use and oecupation thereof. Bu t 
when any rents or profits have been received by the judgment crC'd
itor or purchaser, or his or tlwir assigns, from the property thus sold. 
preceding such reclemption, the amounts of such rents and profit;; 
shall be a crC'dit upon the redemption money to be paid ; and if tlw 
redemptioner or judgment debtor before the expiration of the time 
allowed for such redemption demands in writing of such purC'hast'r or 
creditor, or his assigns, a written and verified statement of t J 1 1, 
amounts of such rents and profits thus received, the period fur 
redemption is extended five days after such sworn statement is given 
hy such purchaser or his assigns to such redemptioner or debtor. If 
t he purchaser or his assigns shall for a period of one month from and 
after such demand fail or refuse to give stwh statement, such redemp
tioner or debtor may bring an action in the district court of the 
C'onnty where the real property is situated to compel an accounting 
and disclosure of such rents and profits and until fifteen days from 
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and after the final determination of such action the right of redemp
tion is extended to sueh redemptioner or debtor. 

ARTICLE (i , - THE SHERIFF'S DEED. 

§ 6660. Effect of. Contents. Vpon the expiration of tlrn § :ti�. c. c1 ,·. 1·.
period for redemption the proper officer must make the purchaser, or 
the party entitled thereto, a deed of the real property sold. The deed 
shall be sufficient evidence of the legality of such sale and the pro-
�eedings therein, until the contrary is proved, and shall vest in the 
purchaser or other party as aforesaid as good and perfect a title in 
the premises therein mentioned and described as was vested in the 
-debtor at or after the time when such real property became liable to
the satisfaction of the judgment. And such deed or conveyance, to
be made by the sheriff or other officer, must recite the execution or 
executions, or the substance thereof, and the names of the parties,
the amount and date of rendition of such jtJdgment by virtue whereof
1he said real property was sold as aforesaid, and must be executed,
.flcknowledged or proved and recorded as is or may be provided by
law to perfect the eonveyance of real property in other cases.

§ 6661 .  Sheriff's successor may make. If the term of serv- § :!.%. c. c1v. 1·.
ice of the sheriff or other officer, who has made or shall hereafter make 
sale of any real property shall expire or if the sheriff or other officer 
.shall be absent or be rendered unable by death, or otherwise, to make 
a deed or conveyance of the same, any succeeding sheriff or other 
-0fficer may execute to the purchaser or person entitled thereto or his 
legal representatives a deed of conveyance of said real property so sold ; 
and such deed shall be as good and valid ih law and have the sanw 
-E>ffect as if the sheriff or other officer who made the sale had executed 
the same. 

ARTICLE 7. - G ENERAL PROVISIONS. 

§ 6662. Printer's fees in advance. The officer who levies § 356. 1 •. Ch·. 1·.
upon personal property or real property or who is charged with the 
duty of selling the same by virtue of any writ of execution may refuse 
to publish a notice of the sale thereof by advertisement in a news-
paper, until the party for whose benefit such execution is issued, his 
agent, or attorney shall advance to such officer so much money as 
will be sufficient to discharge the fees of the printer for publishing 
such notice. Before any officer shall be excused from publishing the 
notice as aforesaid, he must demand of the party for whose benefit 
the execution was issued, his agent or attorney, if either of them 
resides in the county, the amount of money for such fees. 

§ 6663. Reversal does not defeat judgment. If any judg- § :i,,;. c. ch·. r:
menf., in satisfaction of which any real property is sold, shall at any 
time thereafter be reversed, such reversal shall not defeat or affect the 
title of the purchaser ; but in such case restitution must be made by 
the judgment creditor of the money for which such real property was 
1,old with lawful interest thereon from the day of sale. 

§ 6664. Execution against principal first. In all cases § :ia,. c. n\'. •·· 
when judgment is rendert-d upon any instrument in writing, in which 
two or more persons are severally bound, and it shall be made to 
appear to the court by parol or other testimony, that one. or more of 
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said persons so bound signed the same as surety or bail for his code
fendant, the court must in entering judgment thereon state which of 
the defendants is principal debtor and which are sureties or bail. 
And execution issued on such judgment must command the sheriff or 
other officer to cause the money to be made of the personal property 
and real prop(\rty of the principal debtor, but for want of sufficient 
property of the principal debtor to make the same to cause the same 
to be made of the personal and real property of the surety or bail. 
In all c,ases the :property, both personal and real, of the principal 
debtor within the Jurisdiction of the court must be exhausted before 
any of the property of the surety or bail shall be taken in execution. 

§ as9. c. Cl\·. P. § 6666. Amercement of sheriff. If any sheriff or other
officer shall refuse or neglect to execute any writ of execution to him 
directed, which has come to his hands, or to sell any persoual or real 
property, or to return any writ of execution to the proper court on or 
before the return day, or on demand to pay over to the plaintiff, his 
agent or attorney of record all moneys by him collected or received 
for the use of said party at any time after collecting or receiving the 
same, except as otherwise provided, or on demand made by the defend
ant, his agent or attorney of record. to pay all surplus received from 
any sale, such sheriff or other officer shall on motion in court and two 
days' notice thereof in writing be amerced in the amount of said debt, 
damages and costs with ten per cent thereon to and for the use of 
said plaintiff or defendant as the case may be. 

§ :l60. c.ch·. 1•. § 6666. Same of clerk. If any clerk of a court shall neglect
or refuse on demand made by the person entitled thereto, his agent 
or attorney of record, to pay over all money by him reeeived in his 
official capacity for the use of such person, every such derk may be 
amerced and the proceedings against' him and his sureties shall be the 
same as provided for in the foregoing section against sheriffs and 
their sureties. 

§ ae1. c. ch·. P. § 6667. Measure of same. When the cause of amercement is
for refusing to pay over money collected as aforesaid, the said sheriff 
or other officer shall not be amerc-ed in a greater sum than the amount. 
so withheld with ten p(\r cent thereon. 

§ ;,6:!, c. Ci\·. 1'· § 6668. Return of writ by mail. When execution shall be
issued in any county and directed to the sheriff or coroner of another 
county, it shall be lawful for such sheriff or coroner having the execu
tion after having discharged all the duties required of him by law to 
inclose such execution bv mail to the clerk who issued the same. On 
proof being made by such sheriff or coroner, that the execution was 
mailed soon enough to have reached the said clerk within the time 
prescribed hy law, the sheriff or coroner shall not be liable for auy 
amercement. or penalty, if it does not reach the office in due time. 

·� :16:1. c. l ' I\' .  P. § 6669. Procedure against officer. �o sheriff shall forward
by mail any money made on any such execution, unless he shall be 
Rp(\cially instructed to do it by the plaintiff, his agent or attorney of 
record. In all cases of a motion to amerce a sheriff or other offict->r of 
any county othn than the one from which the exeeution issued, notice 
in writing shall bc given to such officer as hereinbefore requirc-d by 
leaYing it with him or at his offi0e at least fifteen days before the first 
day of the term Rt which such motion shall be made, or by transmit
ting the noti<'e hy mail at least sixty days prior to the first day of the 
tnm at which such motion shall be made. All Rnwrct->ments so pro-
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.:-ured shnll be entered on the record of the court and shall have the 
same force and effect as a judgment. 

§ 6660. Surety of sheriff' made party. Each and �very § :16�. c. c1,·. , •.
surety of any sheriff or other officer may be made a party to the Judg-
ment rendered as aforesaid against the sheriff or other officer by actiou 
to be commenced and prosecuted as in other cases; but the property, 
personal or real, of any such. surety shall not be liable to be taken on 
execution, when sufficient property of the sheriff or other officers 
against whom execution may be issued can be found to satisfy the 
same. Nothing herein contained shall prevent either party from pro-
<'eeding against such sheriff or other officer by attachment or other 
proceeding at his election. 

§ 6661. Officer's reimbursement. In cases when a sheriff or § 36.:.. c. Ch·. 1·. 
-other officer may be amerced and shall not have collected tho amount
of the original Judgment, he must be permitted to take out execu-
tions and collect the amount of said judgment in the name of the
-original plaintiff for his own use.

CHAPTER 12. 

PROCEEDING-8 8CPPLE)IE:NTARY TO THE EXECUTIO�. 

� 6662. Examination of debtors for discovery. Pro- § :166. c. CIL I'. 
-cedure. When an execution against property of the judgment 
debtor, or of any one of the several debtors in the same judgment, 
issued to the sheriff of the county where he resides or has a place of 
husiness or, if he does not reside in the state, to the sheriff of the 
county, where a judgment roll or a transcript of a justice's judgment 
for twenty.five dollars or upwards exclusive of costs is filed, is returned 
unsatisfied in whole or in part, the judgment creditor at any time 
after such return made is entitled to an order from a judge of the 
<'ourt requiring such judgment debtor to appear and answer concern-
ing his property before such judge at a time and place specified in 
the order w"ithin the county to which the execution was issued. 

2. After the issuing of an execution against property and upon
proof by affidavit of a party or otherwise to the satisfaction of the 
-(·ourt or judge thereof; that any judgment debtor residing in the dis
trict where such judge resides has property which he unjustly refuses 
1o apply towards the satisfaction of the judgment, such court or judge 
may by an order require the judgment debtor to appear at a specified 
time and place to answer concerning the same; and such proceedings 
may thereupon be had for the application of the property of tlie 
judgment debtor towards the satisfaction of the judgment as are pro
vided upon a return of an execution. 

3. On an examination under this section either party may examine
witnesses in his behalf and the judgment debtor may be examined in 
the same manner as a witness. 

4. Instead of the order requiring the attendance of the judgment
debtor, the judge may, upon proof by affidavit or otherwise to his 
satisfaction that there is danger of the debtor leaving the state or con-
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cealing himself and that there is reason to believe he has property 
which he unjustly refuses to apply to such judgment, issue a warrant 
requiring the sheriff of any county where such debtor may be to arrest 
him and bring him before such judge. Upon being brought before 
the judge he may be examined on oath and, if it then appears that 
there is danger of the debtor leaving the state, and that he has prop
erty which he has unjustly refused to apply to such judgment, ordered to 
enter into an undertaking with one or more sureties, that he will 
from time to time attend before the judge as he shall direct and that 
he will not during the pendency of the proceedings dispose of any 
portion of his property not exempt from execution. In default of 
entering into such undertaking he may be committed to prison by 
warrant of the judge as for contempt. 

5. No person shall on examination pursuant to this chapter be
excused from answering any question on the ground that his exam
ination will tend to convict him of the commission of a fraud: but his 
answer shall not be used as evidence against him in any criminal pro
ceeding or prosecution. Nor shall he be excused from answering any 
question on the ground that he has before the examination executed 
any conveyance, assignment or transfer of his property for any pur
pose, but his answer shall not be used as evidence against him iu any 
criminal proceeding or prosecution. 

§ 6663. Payment to sheriff by debtor's debtor. After the
issuing of execution against property any person indebted to the 
judgment debtor may pay to the sheriff the amount of his debt, or so 
much thereof as shall be necessary to satisfy the execution, and the 
sheriff's receipt shall be a sufficient discharge for the amount so paid. 

§ 6664. Examination of debtor's debtor. After the issuing
or 'return of an execution against property of the judgment debtor, or 
of any one of several debtors in the same judgment, and upon an 
affidavit that any person or corporation has property of such judg
ment debtor or is indebted to him in an amount exceeding ten dollars, 
the judge may by an order require such person or corporation or any 
officer or member thereof to appear at a specified time and place and 
answer concerning the same. The judge may also in his discretion 
require notice of such proceeding to be given to any party to the 
action in such manner as may seem to him proper. The proceedings 
mentioned in this section, and in seetion 55fi2 may be. taken upon 
the return of an execution unsatisfied, issued upon a judgment 
recovered in an action against joint debtors, in which some of the 
defendants have not been served with the summons by which said 
action was commenced, so far as relates to the joint property of such 
debtors; and all actions by creditors to obtain satisfaction of judg
ments out of the property of joint debtors are maintainable in tlie 
like manner and to the like effect. These provisions shall apply to 
all proceedings and actions now pending and not actually terminated 
by any final judgment or decree. 

§ 6666. Witnesses. Attendance compelled. Witness ... ,_
m�y be required to appear and testify on any proceeding under this 
chapter in the same 1111!.nner as upon the trial of an issue. 

§ 6666. Before referee. Answers on oath. The party or
witness may lw required to attend before the judge or before a referee 
appointed by the court or judge; if beforc a refC'ree, the examination 
shall be taken by the referee and certified to the judg<'. All examina-
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tions and answers before a judge or referee under this chapter shall 
be on oath, except that when a corporation answers, the answer shall 
be on the oath of an officer thereof. 

§§ 5567-5570 

§ 6667. Property applied. Wages exempt. The judge §:m.<.'.c1'"· "·
may order any property of the judgment debtor not exempt from 
execution in the hands either of himself or any other person or due 
the judgment debtor to be applied towards the satisfaction of the 
judgment: except that the earnings of the debtor for his personal 
services at any time within sixty days next preceding the order cannot 
be so applied when it is made to appear by the debtor's affidavit or 
otherwise, that such earnings are necessary for the use of a family 
supported wholly or partly by his labor. 

§ 6668. Receiver appointed. Transfers enjoined. The g an.('. CIY. P.

juctge may also by order appoint a receiver of the property of the 
judgment debtor in the same manner and with like authority as if the 
appointment was made by the court according to section 5-103. But 
before the appointment of such receiver the judge shall ascertain, if 
practicable, by the oath of the party or otherwise, whether any other 
supplementary proceedings are pending against the judgment debtor 
and if such proceedings are so pending, the plaintiff therein shall 
have notice to appear before him and shall likewise have notice•of all 
subsequent proceedings in relation to said receivership. No more 
than one receiver of the property of a judgment debtor shall be 
appointed. The judge may also by order forbid a transfer or other 
disposition of the property of the judgment debtor not exempt from 
execution and any interference therewith. 

§ 6669. Record of order. Whenever the judge shall grant an § :m. c. CIY. P. 

order for the appointment of a receiver of the property of the judg-
ment debtor, the �me shall be filed in the office of the clerk of thP 
court where the judgment roll in the action or transcript from justice's 
judgment upon which the proceedings are taken, is filed; and the 
said clerk shall record the order in a book to be kept for that pur-
pose in his office, to be called "book of orders appointing receivers of 
judgment debtors," and shall note the time of the filing of said order 
therein. A certified copy of said order shall be delivered to the 
receiver named therein and he shall be vested with the property aad 
effects of the judgment debtor from the time of the filing and record-
ing of the order as aforesaid. The receiver of the judgment debtor 
shall be subject to the direction and control of the court in which the 
judgment was obtained upon which the proceedings are founded. 
But before he shall be vested with any real property of such judg-
ment debtor, a certified copy of said order shall also be filed and 
recorded in the office of the register of deeds of the county in which 
any real estate of such judgment debtor sought to be affected by such 
order is situated, and also in the office of the register of deeds of the 
county in which such judgment debtor resides. 

§ 6670. Procedure on adverse claims. If it appears that § 37,,, c. c1v. r.
a person or corporation alleged to have property of the judgment 
debtor, or indebted to him, claims an interest in the property adverse 
to him or denies the debt, such interest or debt shall be recoverable 
only in an action against such person or corporation by the receiver: 
but the judge may by order forbid a transfer or other disposition of 
such property or interest until a sufficient opportunity is given to the 
receiver to commence the action and prosecute the same to judgment 
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and execution; but such order may be modifi ed or dissolved by the 
j udge granting the same at any time on such security as he shall 
direct . 

§ :m. c. c1v . 1 • .  § 6671.  When reference ordered. The ju dge may in his 
discretion order a reference to a referee agreed upon by the parties or 
appointed  by him to report the evidence or the facts and m ay in his 
discretion appoint such referee in the first order or at any tim e. 

§ :m. < · .  Ci\', 1 · .  § 6672. Allowance of witness' fees and disbursements.
The judge may allow to the judgment creditor or any party s o  
ex amined, whe the r a party to the action or not, wi tness' fees and 
disburseme nts . 

§ a;s, c. nv. 1· . § 6673. Punishment for contempt. If any person, party or
witness disobeys an order of the judge or referee duly served, such 
person , party or witness may be punished by the judge as for a 
contempt. And in al l cases of commitment under this chapter, the 
person committed may, in case of inabil ity to perform the act require d 
or to endure the imprisonment, be discharged from imprisonment by 
the court or judge committing him or the court in which the j udg
ment was rendere d on such terms as may be just. 

§ :m. c. ct,· . r .
� 1 , c. ;,:-., •�....:' .

� 1, , •• 1 1 .  11-,,::. 

C H AP T E R  18 . 

OF THE COSTS AND DISBFRSE::\IENTS I� CIVIL ACTIONS.  

§ 6674. Attorney's fees by agreement. Costs, when
allowed. The amount of fees of attorne ys, sol icitors and coun sel in 
c iv il and criminal actions must be l e f t  to the agree ment, express or 
implied, of thu parties .  But in c iv il ac tions the re may be all owed to 
tlw prevailing party upon the judgment certain sums by way of 
i ndem n ity for his expenses in the action in addition to  the disburse
nic nts now allowed by l aw, w hich allowances are tl' rm ed costs .  • 

§ 6676. Amount of costs in specifl.c cases. Whe n  al lowed
the costs nw ntioned in section 5;",74 shall be as foll ows : 

1 .  To the plain tiff for all proce edings before not ie e  of trial in 
actions arising on e ontract for tlw recove ry of money only, five 
doll ars :  in other  actions, ten dollars :  for all proce edings aft er not icl' 
of and beforn trial, t hree dollars ; for each additional defendant 
se rve d  with process not excee din g t en, one dollar. 

2. To  the defendant, for all proceedings � fore not ice of t rial. five
doll ars ; an d for all proecwdings afte r not ic e of and be fore trial, t hrC' e  
dollars . 

3. To eit her p arty,w he n  a new trial shall be had, for all proceed
ings aft er the granting of and be fore such new trial, five dollars ; for 
atte nding upon and taking the depos ition of a w itness conditionally 
or attl' nding to pe rpet uate his testim ony, two dollars ; fo r drawing 
interrogat orit>s to annex to a commission for t he tak ing of tC's tim ony. 
two doll ars: for m aking and serv ing a c ase or case c ont aining exce p
tions, five dollars ,  except that when the l'nse sh al l  necessarily c ontain 
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m ore than fifty fol ios, there shall be all owed two doll ars in addition 
the reto. 

4 . For every trial of an issue of fact, five dollars.
�- To either party on appeal to the supreme court before argu

ment, fi ve doll ars; for argument, fifte en doll ars; and when a judg
m ent is affi rmed, the court may in its discretion also award damages 
for the delay not exceeding ten per cent on the amount of the judg
ment. 

1,. To either party for every term not exceeding five, at which the 
<:'ause is necessarily on the calendar and is not tried or is postponed 
by order of th e court, three dollars; and for every term not exceeding 
five, excluding t he term at which the cause is argued in the supre me 
<:'ourt, five dollars. 

§ 6676. Attorney's fee in instrument void. Any provisi on
<' ontained in any note, bond, mortgage or other evidence of debt for 
t he payment of an attorney fee in case of defaul t in pay ment or of 
proceedings had to collect such  note, bond or evidence  of debt or to 
foreclose such mortgage is hereby declared to be against public 
policy  and void. 

§ 6677. Costs on foreclosure of liens. In all actions or pro
<'t• edin gs for the foreclosure of a mortgage upon personal property or 
of a mortgage or other l ie n  upon real property the plai ntiff or person 
,commencing such action or proceeding shall be  entitl ed to tax as a 
p art of his costs, when the amount of the debt secured by such mort
gage or l ien does n ot exceed the sum of five hundred doll ars, the sum 
o f  twenty-fiv e doll ars; when the amount of the debt so secured exceeds
five hundred dollars and does not exceed one thousand dollars, the
s um of fifty doll ars; when the amount of the debt so secured exc eeds
one thousand dollars and does not exceed two thousand dollars, t he
sum of seventy - five dollars; when the amount of the debt so secured
exc eeds two thousand dollars, the sum of seventy- five doll ars and in
ad dition thereto two per cent on the amount so secured in exc ess of
two  thousand· dollars.

. § 6678. Costs taxed in judgment. In all actions and special
proc eedings the clerk must tax as a part of the j udgment in favor of
t he prevail ing party his nec essary disbursements as follows: The
legal fees of witnesses and of referees and other officers, the necessary
expenses of taking depositions and of procuring evidence necessaril y
u sed or obtained for use on the trial , the l egal fees for publication,
whe n publication is made pursuant to l aw and the legal fees of the
c ourt stenographer for a transcript of the testimony whe n such trans
se ript is used on motion for a new trial or in preparing a statement of
the c ase.

§ 6679. Costs allowed to plaintiff: Costs shall be  allowed of
c- ourse to the plaintiff upon a recovery in the following cases:

1 .  In an action for the recovery· of real property or when a claim
of title to real property arises on th e pleadings or is certified by the 
c- ourt to have come in question at the trial .

2 . In an ac tion to  recover the possession of  personal property .
3 . In the actions of whic h a justice' s court has no jurisdic tion.
4. In an action for the recovery of money when the plaintiff shall

recover fifty dollars. But in an acti on for assaul t, battery , fal se 
imprisonment, l ibel , slander, mal icious prosecution, criminal c onver
sati on or seducti on, if the plaintiff recov ers l ess than fifty doll ars dam-
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ages, he shal l recover no more c osts and disburse ments than damages . 
And in an action to recover the posse ssion of personal property, if 
the pl aintiff re covers le ss than fifty dol lars damages, he shall re co-rnr 
no more costs and disbursements than damages, unle ss he re covers 
also property ,  the value of which with the damages amounts to fifty 
dollars, or the possession of propert y  is adj udged to him, the v alue of 
which with the damages amounts to fifty dollars; such value must be 
determined by the jury , court or r efe re e  by whom the action is tried. 
"W hen several actions shall be brought on one bond, recognizance. 
promissory note, bil l of exch ange or other instrument in wri ting, or 
in any other case for the same c ause of action against seve ral parties 
who might have been j oined as defendants in the same action, no 
costs other than the disbursements heretofore allowed by l aw shall be 
allowed to the plaintiff in more than one of such actions, whic h must 
be at his election; provided, that th e party or parties proc eeded 
against in such action or ac tions, shall at th e time of the commence
ment of the previous action or actions, have been openly within this 
state and not secreted. Costs shal l be allowed of course to the defend
an t in the actions mentione d in thi s section unless the plaintiff is 
entitled to costs the re in. 

§ 6680. Costs in discretion of court. In actions other
than th ose specifie d in section 5579 costs may be allowe d for or 
against eithe r party in the discretion of the court. In all actions 
when th ere are seve ral defendants not united in inte rest and making
separate defense s by separate answers and the plaintiff fails to re cover 
j udgment against all ,  the court may award costs to such of the defend
ants as  have j udgme nt in  the ir fav or. 

§ 6681. Costs of appeal. Same. In the following cases tht�
costs of an appeal must be in the discre tion of the court: 

1 .  When a n ew trial shall be ordered. 
2 . \V hen a judgment shall be affirmed in part and reverse d  in 

part. 
§ 6682. On dismissal of action. When an action is dis

missed from any court for want of0j urisdiction or because it h as n ot
be en regularly transferred from an inf erior to a superior court, thi> 
c osts must be adj udged against the party attempting to institute or 
bring up the action . 

§ 6683. On appeal from justice. Costs must be allowed to 
the prevailing party in judgments rendere d on appeal from j ustices· 
courts in all cases, including his costs taxed in the court below. 

§ 6684. Interest on judgment. Whe n  the j udgment is for
the recovery of money , int erest from the time of the verdict or report . 
until j udgment is finally entered, must be compute d by the cle rk arnl 
added to the cost s of the party en titl ed thereto. 

§ 6686. · Notice ot· taxing. Verification. Items. The clerk
must inse rt in the e ntry of j udgment on the application of the pre 
vailing part y upon five day s' notic e to the ot.her, except whe n the 
att orm�ys re side in the same city , v il lage or town and then upon two 
day s' notic e ,  the sum of the all owances for cost s as provided by th i;.; 
cod e. The costs must be state d in de tai l and ve rified by the affi davit 
of the party or h is attorney, stat ing in subst ance that the items of 
costs h ave been or will necpssarily be in cnrrP d in t he ad ion or pro
ceed ing. A copy  of the ik ms of the costs and the nfli daY it m ust  lw 
sprvP d  with a not ic e of adjustment . \\'henowr it Hh all he npcessa ry 
to adjust costs in any interlocu tory procl'l'di n g  in an ac tion or i n  any 
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special proceeding, the same shal l be adjuste d by the judge before 
whom the same may be heard , or the court before which the same 
may be decided or pendi ng, or  in such other manner as the judge or 
<'on rt may direc t. 

§ 6686. Notice of retaxation. Procedure on. Costs may 
a lso be t axed wit hout noti ce. But when they arc so taxed notice o f  
ret ax ation there of must immediately afterwards be given as  prescribe d 
in  t he l ast sec tion by the party at whose ins tance th ey are taxed, in 
default w hereof the court must upon the applic,ation o f  a party 
(' nt it led  to  notice direct a retaxation wi th costs of  th e motion to be 
pa id by the party in default. An y sum d educted upon a retaxation 
m ust be credited upon the judgment. 

§ 6687. Taxation reviewed on motion. A taxation or a
ret ax ation of costs may be reviewed by the c ourt upon motion. The 
-0 rder made upon such mot ion m ay allow or disallow any item ob
ject ed to be fore the t axing officer, in which case  it has the e ffect of a 
new taxation. 

§ 6688. Costs of postponement. W hen an appli cation is
m ade to a court or referee to postpone a trial , the payment of costs 
oce asioned by the postponement m ar be i mposed in the discretion of
t he court or  referee as a condition o granting the same. 

§ 6689. Costs on motion. Upon a motion in an action or pro
ce ecl ing cost s may be awarded, not to exceed twenty - five doll ars, 
eithe r absol ute ly or  to abide the event of  the ae tion, to any party in 
t he discretio n of the court. 

§ 6690. Against infant plaintiff. When costs are adjudged
against a pl aintiff, who is an infant or a person of unsound m ind, the 
gimrdian by whom he appeared in the action must be responsible 
t here for and pay me nt t hereof m ay he e nforced in the man ne r  pro
Yided in sed imi. 5602 . 
- § 6691 . Of trustee from trust funds. In an action prose

<·n ted or defe nded by an executor, administrator, trustee of an express
trust or a person expressl y authorized by statute costs shall be re
eowred  as in an acti on by and against a person prosecuti ng or  defend
ing in  his own righ t: hut  such costs must by the judgment be 
chargeabl e only upon or coll ec ted  of the estate , fund or party repre
sente d, unless the court sh all direct the same to he paid by the plain
t iff or  de fe ndant personall y for m ismanage me nt o r  bad faith in  such
Rction or defense .

§ 6692. Against state. Exception. In al l civil actions
prosecuted in the name of the s tate by an officer duly authorized for 
1 hat purpose the s tate shall be li able for the costs in the same cases 
RIHl to the same exte nt as private parties . If a private person is 
joi ned with the state as plaintiff he shall be l iable in the first  instance 
fo r t he defendanfs costs, which shall no t be recovered o f  the state 
u nt il after exe cut ion is issued therefor against such private party and
returned unsatisfied .

� 6693. Against party in interest. In an action prosecuted 
i n  t he name of  the stat{, for the recovery of money or pro perty , or  to 
est abl ish a right or  claim for the benefit of any county , c ity , town, 
vil lage, corporation or person, cost s awarded against the party plaintiff 
sh al l  be ch arged against the party for whose benefit the act ion was 
pru;.:t•cuted and not against the st ate .  
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§ 6694. Against assignee. In actio ns in which t he <' ause of
action shall , by assignment after the commence me nt of the act ion  or 
in any other  manner, become the property of a person not a party to 
the action, such person shall be liable for the costs in the same 
manner as if he w as a party and payment thereof may be enforced by 
attachment. 

§ 6696. On change of venue to county sending. In all
actions or  proceedings, including criminal actions, .when a change o f  
ve nue i s  had o r  made by the orde r  of  any court o r  of  any j udgl} pur
suant to law, except in cases whe n  such change is made becau se suc h 
action was not brou ght in the proper county, the county in which 
such action was commenced shall pay to the county in whic h the 
same is tried the fol lowing expenses ari sing o.ut of such  change of 
venue : 

1 .  The per di em fee s  allowed by l aw to the clerk and all eosts and 
fees o f  such cle rk which are a lawful charge against the county . 

2 . The per diem fe es allowe d by law to the petit jurors actua lly 
in attendance upon  said court. 

3 . The per diem feeA allowed by law to the sheriff for attendan1·e
u pon said court.

4 .  All lawfu l  charges for boarding  the jurors.
5 .  The legal fees of  all w itnesses in any criminal case or  proceed

ing which are a lawful charge against the county. 
ft The fees  or  compensation allowed by law to th e court stenog

rapher in attendance upon said court and such othe r  fees allowed to 
s uch stenographer in criminal proceedings as are a lawful charge 
against the cou nty. 

7 .  All o th er lawful cost s, fees and disbursements w hich are a law 
ful charge against the county. 

8 . All lawful charges and fe es for subpam aing wi tnesses in any
c riminal case o r  proceeding which are a proper charge against the 
county. 

The fee s  of such office rs, j urors and stenographe r are to be e stimatt>d 
for each day and part of a day, not less than half a day, occupied in 
trying or disposing of  any suc h  action; but no costs shall be paid tu 
t he county to which a change o f  venue is had which arc- not properly 
chargeable ag_a1nst such county. 

§ 6696. Manner of collecting. The clerk shall make out a
correct bill o f  all the expenses which shall accrue during any such 
t rial as aforesaid and have the same taxe d and a llowe d hy t he j udge 
of such  court; and when so taxed shall without delay transmit t he 
sam e to the auditor of  the county  in whi ch such action was com
menced , who at the first mee ting of  the board of  county eommi;;
sioners of  such county afte r  receiving such bill sh all present th e sal!IP

to such board; and such board shall direct the issu ance o f  a warrant 
therefor in favor of  the county in wh ich such action or proceediu g  
was h ad or  tried, or  its assigns. 

§ 6697. Nonresident must furnish surety. In cases i 1 1
whi ch the plaintiff is a nonresident o f  the state o r  a foreign corpora
tion , the plaintiff must be fore comme ncing such adion fum ish a s u f
ficfont su rety for costs. The surety must be a resi dent o f  th e county 
or subdivision where the action is to be brought and must lw approwd 
by the clerk. H is obligat ion  shall be comple te by sim ply indorsi11g 
the summons or  signi ng h is name on th e com plaint as s ec· urity fur 
('OStS. 
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§ 6698. Responsibility of surety. H e  shall be bound for the
payment of all costs which may be adj udged against the plaintiff in 
the c ourt in which the action is brought or in any other to which it 
m ay be carri ed, and for costs of the plaintiff' s witnesses, whether the 
p laintiff obtains j udgment or not. 

§ 6699. Dismissal when security not given. An ac tion in
w hich security for costs is required by the last section and has not 
been given shall be dismissed on motion and notice by the defendant 
at any proper time before j udgment, unless in a reasonable time to be 
allowed by the c ourt such securi ty for costs is J;riven. 

§ 6600. Security on becoming nonresident. If the plain
tiff in an action after it s com mencement becomes a nonresident of the 
state, he shall give security for c osts in the manner and under the 
restrictions provided in- the two preceding sections. 

§ 6601.  When additional security demanded. I n  an action
in which se(' urity for costs has been given the defendant may at any 
time before j udgment after reasonable notice to the plaintiff move 
the court for additional security on the part of the plaintiff; and if on 
such motion the court is satisfied that the sure ty has rem ov ed from 
this sta te or is not suffi cient the action may be dism issed, unless in a 
re asonable time to be fixed by the court suffi cient surety is given by 
t he plaintiff. 

§ 6602. Judgment against surety. After final j udgment has
been rendered in an action in which security for costs h as bee n given 
as requ ired by this chapter the c ourt on motion of the defendant, or 
any other person having a righ t  to such costs or any part thereof after 
ten days' notice of such motion m ay enter up j udgment in the name 
of the defendant or his legal representatives against the surety for 
costs, his executors or administrators, for the amount of the costs· 
adjudged against the plaintiff, or so much thereof as may be unpaid . 
Execution may be issued on su ch j udgment as in other cases for the 
use and benefi t of the person entitled t o  such c osts. 

C H APT E R  14 . 

OF APPEALS IN CIVIL ACTIONS . 

§ 6603. Appeals to supreme court. A j udgment or order in
a civil action or in a special proceeding in any of th e district e ou rts 
m ay be removed to the supreme cou rt by appeal as provi ded in this 
ch apter and not otherwise . 

§ 6604. Title to action unchanged. The part y appea li ng is 
known as the appell ant and the adverse party as the rt' spondent, but 
the title of the action is not to be changed in cons(•qu euce of tlw 
appeal. 

§ 6606. Time for appeal. An appeal from a _j udgment  may
be taken within one y ear after the entry thereof by default, or after 
written notice of the entry the reof in case th e party against whom it 
is entered has appeured  in the action, and from an orde r within sixty 
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days after written notice of th e same shall have been give n to t ht> 
party appeali ng; provided, that i n  all actions heretofore or hereafter 
tried, w hen the appeal from an order is based upon errors assign ed or 
set out in a stateme nt of the case subm itted  to the court or judgt, 
thereof for sett lement within six ty days after the se rvice of  such 
written notic e and at least ei ght days prior to the expiration of such 
time and such court or judge neglects to settle such statement w ithin 
the said sixty days, the party appealing shall have th irty days after 
such statement shall have been settled in which to take an appeal. 

§ 6606. How appeal taken. An appeal must be t aken by 
serving a notice in writing signed by the appellant or his attorney on 
the adverse party and filing the same in th e office of the clerk o f  the 
court in which the ju dgment or  order appealed from is entered, stat
ing the appeal from the same, and whether the appeal is from the 
whole or a part thereof and if from a part only, specifying the part 
appeal ed from. The appeal shall be deemed taken by the service of 
a notic e  of the appeal and perfected on service of the undertaking for 
c osts, or the deposit of money instead, or the wai ver th ereof as here
inafter prescribed. When serv ice of a notic e of  appeal and under
taking cannot i n  any case be made within this state the cou rt may 
prescribe a mode for serving the same. 

§ 6607. Clerk to transmit papers. l' po n  an appeal be ing
perfected the cl erk of the court from which th e appeal is taken shall 
at the ex pense of th e appel lant forthwi th t ransmit. to the suprem e  
cou rt, if the appeal i s  from a j udgment, th e judgment roll ; if the. 
appeal is from an order, he shall transmi t the order ap pealed from 
and the original papers used by each party on the application for such 
order. The court m ay, how ever, in case o f  either judgment or order 
upon motion of eith er party after notice to  the adverse party for good 
cause shown, direc t  copi es to be transmi tted i nste ad of th e o ri ginals . 
The c lerk shall also in all case's transmit to the supreme court tl1e 
original notict· of appeal and the undertak ing give n the reon: and 
he shall annex to the papers so transmitte d a ce rtificate t'l ndt> r  his 
hand and the seal of  the court from w hich the appeal is taken, certify
ing that they are the original papers or  copies as the case m ay lw. 
and that they are transmitted to the supreme court pursu ant to such 
appeal. No furth er ce rtificat e or  attestation shal l be necessary : 
prov ided, that if the appellant does not wi thi n thirty days afte r his 
appeal is perfect ed cause a propE> r record i n  the e ase to be  transmitted 
to the  supreme court by the c lerk of the district  court, the responde nt 
may c ause stu- h record to be transmitted by th e cle rk of  the dist rict 
cou rt to tlw derk of the supre me cou rt; and in suc h case tht• 
resp omk nt m ay recover the expense th ereof as costs on such appeal 
i n  case the j udgme nt or order appe aled from is i n  whole o r  in part 
affirnwd. 

� 6608. Deposit for undertaking. Waiver of. Wlwn th1· 
appell ant is •n'<1uire d unde r any provision of this chapte r  to give an 
undertak in g  lw m ay i n  lieu thereof  deposit wi th the c lerk of <:on rt in 
wh ich the ju dgment or  o rder appc>aled from is ente red, who shall gin• 
h im a rece-i pt th erC' for, a sum of mone y  equal to the amount for wli icl1 
imch undertaking is requ ired to be givC' n and in lieu of t he serv icP of 
sn<'h undertaking serve  a notice of t he m ak ing of such deposi t. Such 
<leposi t and notic e shall ham the Mille effect  as t he service of 
t he rC'qu ired undertaking and be he ld to answn th e eve nt of the 
11 p 1wal upon the terms prescribed for tlw und ert ak ing in lien of whi<-h 
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the same is deposi te d. Any such undertaking and deposit m ay be 
waived in writing by the re spondent for w hose ben efit the sam e is 
n·q uired to be made and such waiver  shall have  the same effe ct as 
t he giv ing of the undertaking woul d h ave had. 

§§ oo09- 56H 

§ 6609. Appeal ineffectual without undertaking. To ren - I t  �: ;l: ��tt<le. r  an appeal effec tual for an y purpose an undertaking mus t be exe- � ;, c . 1w. 11,91 .
c- ute d on the part of th e appellant by at l east two suretie s to the effect
th at the appel lan t will pay all costs and damages which may be
awarded against him on the appe al not exceeding two hundred an d
fifty dollars.

§ 6610. Execution not stayed without undertaking. If 11 ;, e. m. 1,,;. 

the appeal i s  from a j udgment directing th e paymen t of mon ey, it § 8• c. iw, 1891 .

shall not st ay the exe cution of the j udgment unless an undertaking i s  
executed on the  part of the appellant by at least two suretie s to the 
dfect  that if the j udgment appeal ed  from, or any part thereof, is 
a ffirmed th e appel lant will pay the amoun t direc ted  to be p aid by the 
j udgmen t, or the part of such amount as to  which the j udgmen t shall 
be affi rmed, if it is affirmed only in part, and al l dam age s, which shall 
be awarded  against the appell an t  on appe al .  

§ 661 1 .  Undertaking to stay judgment for delivery of j t ·  ? ,'%· l�i'
personalty. If th e j udgment appe aled  from dire cts the assignmen t · "· - · · · ·
or  del ive ry of documents or personal prope rty the exe cution of the 
j udgment shall n ot be del aye d by th e appeal, unless the things 
req uire d to be assigne<;l or del ivere d are brough t into court or place d 
in the custody of such officer or rece ive r as the court or presiding 
j udge sh all appoint, or unle ss an unde rtaking is en tered into on the 
part of the appe llant by at le ast two sure tie s in such sum as the c ourt 
or  prt> siding judge there of shall direct to the effe ct that the appel lant 
will obey the orde r of th e appellate court on the appeal . 

§ 6612. To stay execution of conveyance. If the judgm e nt !l 9. , .. �o. 1,,,.
RlJ!Je al ed from di rec ts the exe cution of a conve y ance or other in stru- 11 10· • · · 1�0- 1��, .
mt- nt the execution of the judgme nt shall not be staye d by the appe al, 
u n lt>ss the instrumen t shal l have be en exe cute d and deposited w ith
tht- elerk with w hom the judgment was entered t o  abide the  judgment
of the appellate court.

R. 6613. Of judgment to sell and deliver realty. If the !I 10. , •. w. 1� ••

j udgment appe ale d from directs the sal e or del ivery of possession of § l t . •· · 120· l•?l.
re al prope rty, ex ce pt in action s for foreclosure of mortgage s, the exe -
cut ion of the same shall not be stayed, unl e ss an undertaking is exe -
c uted on  the p art of the app el lan t by at l e ast two sure tie s in such 
sum as the court or pre sidin).! judge there of shall dire ct to the effee t 
that during the posses sion of such prope rty by the appellant  h e  will 
nut c omm it nor suffn to be committe d  any waste there on and that if 
t he j udgme nt is affirm ed h e  wil l  pay the value of the use and occupa-
t ion  of the prope rty from the tim e of the appeal until the delivery of 
pos&• ss ion thereof pursuan t to the judgment. 

� 6614. To stay mortgage sale. If the j udgment appeal ed  11 11 .  c. :!11. 1-.,.

from directs th e sale of mortgaged pre mise s, th e execution th e re of § lt, c . t:!1>. ,,�t .

shal l  not be st aye d by th e appeal, unl e ss an undertakin g is exe cuted 
on the part of  the appe llant  by at least tw o suretie s, conditi oned  for 
the  payme nt. of an y deficiency whi ch may arise on suc h sal e, not 
\'Xce eding such sum as sh all be fixe d by th e c ourt or p resid ing j udge 
thert> of: t o  he specified in the unde rtak ing. and al l cost s an d dam ages 
w hi,: h may be awarded  to the respon dent on such appeal . 
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CODE OF CIVIL PROCEDURE. AppwJs. 

§ 6616. Abatement of nuisance. If the j udgmt1 nt appe ale(l
from directs the abate ment or restraint of the continuance of a nui
sance, either publ ic or private, the execution of the j udgment shall 
not be stayed by the appeal, unless an undertaking is entered int o on 
t he part of the appellant by at least two sureties in sue h sum as the 
court or presiding j udge thereof shall direct to t he effect that the 
appellant wil l  pay all damages which the opposite party may sust ain 
by the continuance of such nuisance . 

§ 661 6. Other judgment.a. If the j udgment appe aled from
directs the doing of any particular act or  thing and no express pro
v is ion  is made by statute in regard to the u ndertaking t o  be giv en 011
appeal therefrom, the exe cu tion thereof shall not be s t ay ed by the 
appe al therefrom, unless an undertaki ng is entered int o on t he part uf 
t he appel lant in such sum as the court o r  presiding judge thereof 
shall direct and by at l east two sureties to t he effect that the appel
lan t  will pay all damages which the opposit e part y may have sus
t ained by not doing the particular thing or  act dire cted tu be done by 
the judgment appealed from and t o  such fu rther effect as such court 
or j udge shall in discret ion dire ct. 

§ 66 17.  Intermediate orders. When the appt:\al is from an 
order the execution or performance thereof shall not be de layed. 
exeevt upon  compliam•e with such conditions as the cou rt or pre;;id
ing j udge thereof shall direct and, whe n so requ ired, an undert aking 
shal l  be execut ed on the part of the appell ant by at l east two su reti , ·!-

. in such sums and to suc h  effect as the court or prPsiding ,i udl!e 
thereof shall dired : such effect shal l  be directed in accordance with  
the nature of the order appeale d from, corresponding t o  t he  forl'going
provisions in respe ct to appeals from j udgments, when appl ieahle 
and such provision shall he made in all cases as will proiwrly  protect 
tht:> responde nt and no appeal f rom an' in termediat e ordt:>r before 
ju dgment shall stay proc et:>dings unless the court or prPsi<l ing jrnlg,· 
thereof shall in his discretion so spec iall y order. 

§ 6618. Undertaking on orders as to provisional reme
dies. When  a part y shall giv e immediate notice of a/Jpeal from an
order vacating or modify ing a writ o f  att ach ment or rom an onlt>r 
deny ing, dissolving or mod ify ing an inj unetion he may w ithin 
six days thereafter serve an u ndertaking e xecuted 011 his part by_ at 
l east two su ret ies in such sum as the c ou rt or presiding jmlgt:> therpof 
shall direct to the effect that. if th e orde r  appealPd from or any part 
thereof is affi rme d, the appel lant will pay al l c osts and damagt•s whi,, i i  
may be awarded against hi m on app<>al and all whieh t lw adwn-c 
party may sustain by reason of the co nti nuance of the attachm ent or 
t he granting or  e ontinu ance of the inj unction as the case may ht· . 
lTpo n the giving of  sueh u nde rt aking such court or  j udge shall ordP r 
the attac hment t o  be e ont inued and in his discret ion may order t lw 
i njunction asknl to he al lowe d or that before grantt:>d to be cont inued 
u ntil the decision of th e appeal , unlt:>HS t hl' responden t sh all at any
t ime pending th e appe al give an umh• rtaking with suffie ient surety in
a su m to be fixed by the eou rt ur  presidinµ: judge to ahide and pt>r
form any fi nal judgment that shall be rendl' red i n  farnr of the appe l
l ant in the action, but may at any ti me subseqm• ntly rn<'ate such
order  if the appeal is not di lige ntl y  prose(· uted.

§ 6619. From whom undertaking not required. Wlw n
t he state, or  any st ate officer, or statt:> board. in a µnrel y otffr ial 
( 'flpae it y . or an y m unic ipal corporation within t lw st ate shall tah an 
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appeal service of the notice of appeal shal l perfect  the appeal and 
stay the execution or pe rformance of the judglJ} ent or order appeale d 
from and no undertaking need be given: but the supreme court may 
on moti on r&quire suretie s to  be given in such form and ·manner as it  
shall in its discretion prescribe as a condition of th e further prosecu
tion of the appeal. 

§§ 5620-5624 

§ 6620. When new undertaking required. The suprem e § Ii, , . . 20. 1t<-,1.
court upon satisfactory proof, that any of the suret ies to an under- � ts. c. 1211• 11191 '

t aking given under this c hapter has become insolvent or that b is 
c ircumstances have become so precarious that there is reason to  
apprehend that the undertaking i s  insuffi cient security , may i n  it s 
discretion require the appellant to file and serve a new undertaking 
w ith such sureties and i n  such time as shall be prescribed, and that 
in default thereof the apl)flal shall be dismissed or the stay of pro-
ce edings vacated and the execution or performance of th e judgment 
or order be all owed to be enforced without further del ay .  

§ 662 1 .  In one instrument or several. Refusal to stay. 11 1s. c. 20. 1��1. 

The undertakings required by this chapter may be in one instrume nt !l lll. c . l2II. IH9l.

or severa l at t he option of the appell ant; the origi nal m ust be filed 
with a notice of the appeal and a copy showing the residence of t he 
sureties must be served with the notice of appeal . When the sum or 
effect of any undertaking is required under the foregoing provisions 
to  be fixed by the court or j udge a t  l east twenty- four hour' s notice of 
the applicat ion th erefor shall be gi ven t he adverse party . W he n  the' 
c ourt or the judge thereof from which the appeal is taken or desired 
to be t aken shall negl ect or re fuse to make any order or diree tion not 
w holly discretionary , nece ssary to enabl e the appellari t to stay pro-
c eedings upon an appeal, the supreme c ourt , or one of the j ust ices 
there of, .shall make such order or direc tion. 

§ 6622. Sureties must justify. An undertaking upon an § 19. c. 211. 1&-1. 

a ppe al shal l be of no effect, unless it is accompanied by the affidavit § 211• c. 120• 1·'111 • 

of the sureties in which each surety shal l state that he i s  worth a cer-
tai n sum mentioned in such affidavit over and above all h is debts and 
l iabili t ie s  in property withi n  thi s state not by l aw exempt from exf' -
cution, and which sum so sworn t o  by such sure ties shall in  the
aggre gat e  be double the amount specifi ed in said undertaking. The
respondent may, however, except to the sufficiency of the sureties
within ten days after such notice of the appeal and unless they or
other suret ies justify in  the same manner as bail upon an arrest 
within ten days thereafter, the appeal shall be re garded as if no 
u ndert aking had been given. The just ification shal l be upon a notict1
of  not l ess th an five day s.

§ 6623. Effect of perfected appeal. Perishable property. § ��>. c. 20. 1,�; .
,vhenev�r an appeal shall have heen  perfected and the proper unde r- 11 �1 - "· 1�>o. 1'9 1 •

taking given or  other act done prescribed by thi s chapter t o  stay the 
t-xec ution or performance of the j udgment or ord er appealed from, all 
further proceedings thereon shal l be thereby staye d accordingly. 
except that the court helow m ay proce ed upon a ny other matfrr 
included in the action not affec te d hy the j udgment or order appeah:-d 
from and except that t he court or the presiding judge thereof may 
order pe rishable property held unde r the j udgment or order appeale d 
from to be sol d and the procee ds paid into the c ourt to abide the 
e vent. 

§ 6624. Reference to ascertain damages. Breach of � � 1 .  c . to. 1�-1.
undertaking. ,vhen the amount. o f  damage s  to be paid hy the � ��.c . i�u. 1�

91 . 
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appellant on affirmanc e of the judgme nt or orde r appeale d from pur
suant to an unde rtaking is not fixed by the judgment or decision of  
th e supreme court on appeal, the d istrict court may after the re mit
titur of the record from the supreme c ourt is filed order a reference t o  
asce rtain such damage s, the expense 9f which 5hal l  be included aud 
re<' ove rable wit h such damage s. In all cases a ne�lect for the space 
of thirty day s after th e affirmanc e on appeal of a J u.dgmeut directing 
the pay ment of money to  pay th e amount direc ted to be paid on such 
afli rm ance shall be dee med a breach of the undertaking on such 
ap1w al. A neglect  for the space of sixty day s afte r the confirmation 
of a report of a referee, to whom a reference  has bee n ordered for the 
purpose of ascertaining the damages to be paid on the affirmance of 
any other judgment or order appealed from , to pay the amount of 
damages so asc ertained and the costs of such referenc e shall be deemed 
a bre ac h of the undertaking on such appeal. The dismissal of an 
appeal by the appel lant or by the court for want of prosecution, unless 
the court shall at the time otherwise expressly order, shall render thP 
sureties upon the undertaking or bond given under this ch apter liablt' 
in the same manner and to the same extent as if the j udgment or 
order appealed from had been affirmed.  

� 6626. Amendment of appeals. W he n  a p arty sh all in good 
faith give notice of appeal and shall om it  through mi stake or acddent 
t o  do any other act necessary to pe rfect the appeal to makE' it effect
ual or to stay proceedings, the court f rom w hich th e appe al is taken 
or the presiding judge thereof or the supreme court, or any one of the 
j ustices thereof , may permit an amendment or the proper act to  be 
done on such terms as may be j ust. 

§ 6626. What orders reviewable. The following orde rs when
m ade by the court may be carri ed to th e supreme court: 

1 .  An order atfectiug a substantial right made in any action whe n 
such order in effect determines the action and prevent s a judgment 
from which an appeal might be taken. 

2 . A final order affecting a subst ant ial right made in special pro
<'t' edings or upon a summary application in an  action after j udgment. 

3. \\'hen an order grants, re fuse s, c ontinues or modifie s a prov i
si onal re medy or grants, refuses, m odifies or dissolve s an injunction; 
w hen it sets aside or dismisse s a writ of attac hment for irregularity ; 
w he n  it grants or refuses a new trial or w lw n  it sustains or ove rrule s a 
dem urrer. 

4. \V hen it involv es the merits of an action . or some part there of ;
when it orde rs judgme nt on appl ication therefor on account of thl' 
friv ol ousne ss of a dein urrer, answer or reply : or strikes off such demur
re r, answer or reply on account of the f rivol ousness there of . 

5. Orders made by the district c ourt or  judge there of .with out
n otice are not appealahle :  but orders made by the district c ourt afte r  
a he aring is had upon notice which vacate or re fuse to set asi de orders 
previously madl• wi thout notice may be appealed to the supreme 
<'ourt w he n  by th£' prov isions of this c hupte r  au appeal m ight han• 
hc>e n take n fro m such orde r so m ade w it hout noti ce, h ad the sanw 
hl·e n made upon notice. 

§ 6627. Appeal without motion for new trial. r pou an 
appe al from a j udgme nt th e supreme eourt m ay review any intn
mediate or1le r or  de te rm in ation of tlw e ourt be low , wh ich in\'Oh·e s 
the  merits and nece ssari ly affects the j udgment, appearing upon the 
l'l'cord t ransm itted or ret urm• d from t he <listrid court, whethe r the 
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same is excepted to or not; nor Ah all i t  be nece ssary in any case to 
take any exce pt ions or se ttle a sta teme nt of the case to. enable the 
supreme c ourt to review any alle ged error whic h would without a 
statement appe ar upon th e face of th e record. Any q uestion of fact  
or  l aw decided upon trial s by  the court or  by a re fere e  and appearing 
upon the record properly exc epted to in a·case i n  which an excepti on 
is nece ssary may be reviewed by the supreme court, whethe r a motion 
for a new tri al w as or was not made in the court below, but questions 
of fact shall not be reviewed in the supreme court in case s  tried 
before a jury , unless a motion for a new trial is first made in th e court 
bel ow. 

� 6628. Power of court. Rehearing. What clerk trans
mits. Cpon an appeal from a judgment or order the supreme court 
m ay reverse , affirm or modify the judgment or order and as to any and 
all of the part ies; and may , if necessary or proper, order a new trial 
and if the appeal is from a part of the judgme nt or order may 
reverse, affi rm or modify i t  as to the part appealed from. In all case s 
the supre me court shall remit it s judgment or dec ision to the court 
from which the appeal w as taken to be enforc ed accordi ngl y ;  and i f  
from a judgment, final judgment shall thereupon be entered i n  th e 
c ourt below i n  accordance therewi th, except when otherwise ordered. 
The clerk of the supreme c ourt sh all remit to such court the papers 
t ransmitted to the supre me c ourt on th e appeal together with the 
judgment or decision of th e supreme court thereon wi thin sixty days 
after the same sh all have be en made, unless the supreme court on 
applic ation of either of the parties shall direct them to be retained 
for th e purpose of enabling such parti es to m ove for a rehearing. In 
case such moti on for a rehearing is denied the papers shall be 
remitt�d within twe nty days after such denial. The c lerk of the 
supreme c ourt shall in al l cases, except w hen the order or judgment 
is affirme d also transmit w ith th e papers so returne d by h im a certified 
(' opy of the opinion of the supreme court and his fees for such cop y 
shall be taxed a nd allowed with his other fees i n  th e case. 

§ 6629. When new trial ordered. Time limited. In every
case on appeal i n  w hich th e suprem e court shall order a new trial or 
further proce edings i n  the court below the record shall be transmi tted 
t o  suc h  c ourt and proceedings had therein within one year from the 
date of such order in the supreme court, or in default thereof the 
ac tion shall  be dismissed, unless upon good cause shown the court 
shall otherwi se order. 

§ 6630. Appeals in cases tried without jury. In all
actions tried by the district court with out a j ury in which an issue of 
fact has been joined all the evidenc e offered on the tri al shall be 
re ceived. A ll te stimony wh ich either party desire s t o  offer, or any 
part thereof, may at his option be taken by deposition. In any tri al 
under  the provisions of this secti on e ither party may have h is  objec
tion to any evidence noted as tho evidence i s  offered. Any ohjec tions 
so made may be pre served in the statement of the case h erein pro
v ided for and reviewed in the supreme court upon appeal ; but if no 
objection is made to the i ntroduction of testimony offered on the 
trial , no objecti on to i t s  conside ration can be urged upon its review 
upo n appeal in the supreme court. For th e purpose of reviewing 
u pon appeal questi on s as t o  the sufficie ncy of th e evide nce to sust ain
the findings of fact  in any action tried under the provision s of thi s
sec tion a stateme nt of the c ase may be prepare d and se ttled within 
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th e time  and i n  the manner provided i n  artic le 8 of chapter 10 of thi s  
code, whi<; h statement shall contain i n  a narrative form without 
u nnecessary repeti tion all the evidence offered at the trial. The 
supreme court shall t ry the case anew and render final judgment
therei n according to th e ju stic e of the case.

§ 6631 .  When printed abstracts not �equired. In civi l
ac tions appealed to the supreme court i n  which the am ount of the 
judgment appealed from, exc lusi ve of costs, does not exceed tw o 
h undred dollars no printed abstracts or bri efs shall be requi red of 
ei ther party; but i n  c ase pri nted copies of the same are not furnishe d 
three ty pewri tten copies thereof shall be filed with the c lerk of the 
supreme court at such time as may be required by law or the rules o f  
su ch court. 

11 1 . c. 107, 1 �95. § 6632. When appeals heard. U nless continued for cause all
civi l c ases appealed to the supreme court shall be heard at the next 
succeeding term of court i n  ei ther of the cases following: 

1 .  When the appeal i s  taken sixty days before the first day of the 
term . 

2. When by ei ther party a pri nted abstrac t and a printed brief are 
served twenty - five  days before the first day of the term. 

C HA PT E R  1 5 . 

PROCEEDINGS AGAINST ,JOINT DEBTOR8, HEIRS, DE
VISEES, LEGATEES AND TEN ANTS HOLDING 

rNDER A ,JUDGMENT DEBTOR. 

1; t:!6, c. < i\·. 1 · .  § 6633. Summons after judgment. When a judgment sh all 
he recov ered against one or more of several persons joi ntly i ndebted 
u pon a contract by proceeding as provi ded i n  secti on 5261 , those who
were not origi nall y summ oned to  answer the complaint and did n ot
appear in  the acti on may be su mmoned to show c ause w hy they 
sh ou ld not be bound by the judgment i n  the same mannet: as i f  th ey 
had been originally su mm oned.

§ m. t· . Ch·. I'. § 6634. Requisites of. Th e summ ons provided i n  the pre ced-
ing section mu st be subsc ri bed by the judgment credi tor or his 
attorn ey ,  must de scribe the judgme nt and requi re the person su m
m oned to show cau se withi n thirty day s after th e se rvice of the sum
mons and mu st be se rved in like manner as  th e original sum mons. 
It is not nec essary to fi1e a new complaint . 

§ 1:!�. c. < ' Iv .  1· . § 6636. Accompanied by affidavit. The summon s m ust be
a!'companied by an affi davi t of the person subscri bi ng it , th at the 
j u dgment has not been sati sfied to hi s knowle dge or i nformation and 
h: lie f and must spe ci fy  the amount due ther('Oll . 

� ,��. l'. L' i, .  1 · .  § 6636. Answer. U pon su ch su mm ons the party summ oned 
m ay answer wi thi n th e time specified therein, d('nying the ju dgment 
or setting up any dL• fense which may have arisen subsequently ; and 
\w may m ake the sam e defense w hich he mi ght ham ori gi nally madt• 
to the acti on, except the st atute of li mi tati ons. 

1 02:! 
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§ 6637. Further pleadings. The party issuing the summons
may demur or reply to the answer and the party summoned may 
demur to the reply; and the issues may be tried and judgment may 
be given in the same manner as in an action and enforced by execu
tion : or, the application of the property charged to the payment of 
the judgment may be compelled by proceedings under chapter 34 if 
n ecl:'ssary. 

§ 6638 . Pleadings verified. The answer and reply must be
verified in the like cases and manner and he subject to the same rules 
as tht> answer and reply in an action. 

C H A P T E R  1 6 . 

OFFER OF THE DEFENDANT TO COMPROMISE THE 

WHOLE OR A PART OF THE ACTION. 

§s 5637-5641 

§ �. C. Clv. I'.
am 'd. 

ll 431. C .  Ch·. r. 

§ 6639. Judgment offered. Effect. The defendant may at t1 4:!2. C C'l\" . I' .
any time before the trial or verdict serve upon the plaintiff an offer itr 
writing to allow judgment to be taken against him for the sum or 
property or to the effect therein specified with costs. If the plaintiff 
accepts the offer and gives notice thereof in writing within ten days, 
he may file the summons, complaint and offer with an affidavit of 
notice of acceptance and the c.ourt or judge thereof must thereupon 
order judgment accordingly. If the notice of acceptance is not given 
the offer is to be deemed withdrawn and cannot be �iven in evidence ; 
and if the plaintiff fails to obtain a more favorable Judgment he can-
not recover costs, hut must pay the defendant's costs from the time of 
the  offer. 

§ 6640. Same on counterclaim. If the defendant sets up a ll 4i:1. c-:. c11·. P.
c-ounterclaim in his answer to an amount greater than the plaintiff's 
daim or sufficient to reduce the plaintiff's recovery below fifty dollars, 
then the plaintiff may serve upon the defendant an offer in writing to 
allow judgment to be taken against him for the amount speeified, or to 
allow said counterclaim to the amount specified with costs. If the 
defendant accepts the offer and gives notice thereof in writing within 
tt-n days, he nrny enter judgment as above for the amount specified, if 
tlw offer entitles him to judgment, or the amount specified in said 
offer shall be allowed hin1 in the trial of the action . If notice of 
aceeptan<'e is not given the offer is deemed to be withdrawn and can-
not be given in evidence and if the defendant fails to recover a more 
farnrable judgment, or to establish his counterclaim for a greater 
amount than is speeified in said offer, he cannot recover costs, but 
must pay plaintiff's costs from the time of the offer. . 

� 6641. Offer of fixed damages. In an action arising on con- § m. L Ci,·. , •. 

tract the defendant may with his answer serve upon the plaintiff an 
offer 411 writing, that if he fails in his defense the damages be assessed 
at a special sum; and if the plaintiff signifies h is acceptance thereof 
in writing with or hefore the notice of trial and on the trial has a 
verdict, the damages must be assessed accordingly .  
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§ -133, c. nv. 1·. § 5642. Plaintiff refusing. Proo:t: Costs. If the plaintiff
does not accept th e offer, he must prove hi s damages as if it  had not 
been made and shall not be permit ted to giv e it i n  evi dence. A nd i f  
the damages in his fa vor do not exceed the sum mentioned i n  the 
offer, the defendant sha ll rec over h i s  cost s i ncurred  in conseq uence of 
a ny necessary preparations or de fense i n  respect to the question o f  
damages. 

C H A P T E R  1 7 . 

AD)IISSION OR INSPECTION OF WRITIXGS. 

§ 1;m, l'. civ. 1 · .  § 5643. Admission of genuineness. Refusal. Costs.
Eith C'r party may exhibit to th e other or to his a ttorney a t  any t iiut• 
before the trial any paper, material to the a ction, and request au 
admiss ion in writing of i t s  genuineness. If th e adverse party or hi,
attorney fai ls  to give the a dmission withi n  four day s af ter the request 
and if the party exh ibiting th e paper is a fterwards put to costs in 
order to prove its genuineness and the same is finally proved or 
admitted on th e trial, such c osts must be pai d  by t he party refusin.� 
the admi ssion, unless it appears t o  the sati sfac ti on of th e court that  
there were good reasons f or t he refusal. 

11 m, c. nv. P. § 5644. Copy of documents required. Penalty. The c ourt 
before which an action i s  pending, or a judge thereof, may in i ts or 
h i s  discretion a nd upon due noti ce order eith er party to give to the 
oth er within a specified time a n  i nspection and c opy , or permission 
to take a copy  of any books, papers and documents in his posse ssion 
or under hi s control, contai ning evi dence relating to the merit s of the 
a ction or the defense the rei n. If compli ance wit h the order is 
refuse d, the court may on m otion exclude th e papn from bei ng given 
in evi dence, or punish the party refusing, or bot h. 

§ �. C. Civ. P. 

� w. ( • . , · 1 ,· . r. 
am· . i .  

C H A P T E R  1 8 . 

EXAMINATION OF PARTIES. 

§ 5645. Action for discovery. No action to obtain discovery 
un der oath in aid of the prosecution or !le fense of another act ion shall 
be allowed , nor sha ll any exa minat ion of a party be had on be hal f  ut' 
the adverse party , except in the manner prescribed by this chapte r. 

§ 6646. Adversary as witness. A party to an a<'ii on, or in
ca� a c orporation is a pa rty, t he pre sident , sec retary or o the r  pri nci
pal officer or ge neral managing a gent of such corporation, ma y lJt> 
exami ned  a s  a wittwss at  the instanc e  of an adverse party or a ny of 
Hl· ,·eral adverse partil'S and for that purpose may be c ompe lled in the 
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same manner and subject to the sam e  rules of examination a s  any 
other witne ss to testify ei ther at  the trial, or con ditional ly, or upon 
commi ssion. 

§ 6647. Examination before trial. The examination in stead
of  being had at the tria_l as provi ded in the last section may be had 
at any time before the trial at th e option of the party claim ing it 
be fore a judge of the court on a previous notice to  th e party to be 
examined and an y other adverse party of at least five day s, unless for 
good cau se shown the judge orders otherwise. But the party to be 
exam ined shall n ot be com pelled to attend i n  any other c ounty th an 
that of his residence or where he m ay be serv ed wi th a Bubpo.m a for 
his atten dance. 

§ 6648. Attendance compelled. Examination filed. The
party to be  examined as in the last secti on provided may be c om
pelled to attend in the m anner provided in artic le 2 of chapter l!-l; 
a nd the examination shall be taken and file d wi th the cle rk and m ay 
be  read by either party on th e trial. 

§ 6649. Rebuttal. The examinati on of the party thnB tak en
m ay be rebutted by adverse testi mon y. 

§ 6660. Refusal punished as contempt. I f  a party re
fuse s  to attend  and testify as in the last four section s provided, he 
may be puni shed as for a contem pt and h is com plain t, an swer or 
reply may be stricken out. 

§ 6661 .  Party examined on his own behalf. A party 
<ixamined by an adverse party as in th is chapter provided m ay be  
<ixami necl on his own beh alf, subject to  the sam e rule s of examinati on 
as  other witnesses. 

§ 6662. Beneficiary examined. A person for whose imme
diate benefit the act ion i s  prosecuted or defended, th ou gh not a 
party to the action , m ay be ex ami ned a s  a witness in the same m an
n er and subject to the sa me rul es of examinati on as if he was named 
a s  a p,trty. 

C H APT E R  1 9 .

WITNESSES AND EVIDENCE. 

ARTICLE 1 . - WHO MAY BE EXCLUDED. 

§ 6663. Who not excluded. Husband and wife. Dece.
dent's statement. No person offered as a w itness in any action 
or proceeding in any court, or  before any officer or person having 
authority to exam in e  witnesses or hear  evidence, shal l  be excluded or 
excused by reason of such person ' s  interest in the event of  the action 
or  proceeding; or  becau se such pe rson is a party thereto, or because 
such person is the husband or wife o f  a party th ereto , or of an y per
son in whose behalf such action or proceeding is commenced , prose
cuted, opposed or defended ,  except as hereinafter provided: 

• 1 .  A hu sban d cann ot be examined for or aga inst his wife without
h er consent, n or a wife, for or again st her husban d without his con
sent, n or can either during the marriage or afterwards he, without th e

16.5) 1025 

§§ 564 7-565.1 

II «o, C. Ctv. I'. 
-·11.

II 4-11, C. Clv. P. 
am '<I. 

§ 4-12, C. Clv. l'.

!I «3, C. Clv. P. 

§ 4-U, C. Ctv. P.

§ .U5, C. Ch'. P.

§ «6, C. Clv .. P.
§ 1 ,  c. 17, 1879.

am'.I.



§§ 5654-fiOOO 

!1 447. C. Clv. l'. 

§ «8. C. Clv. P. 

!I 449, C. Ch·. P. 

» .ir,o. C. Clv. l'. 

� 451, C. Cl\·. P. 

� 4r,2. C. Clv. I'. 

� .1:,�. C. Clv. I'. 
a m ·t 1 .  

CODE OF CIVIL PROCEDURE. Witnesses. 

con sent of the other, examined as to any com munication made by one 
to the other during the marriage; but this subdivision does not appl y  to 
a civil ac tion or proce eding by one against the other, nor to a criminal 
action or .proceeding for a crime comm itted by one against the other. 

2 . In civ il actions or proceedings by or against executors, admin
istrators, heirs at  law or nex t  of kin in which j udgment may be rendered 
or orde r entered for or against them, neither party shall be allowed 
to testify against the other a s  to any transaction whatever with or 
statement by the testa tor or inte state, unless call ed to testify t hereto 
by the opposite party. But i f  the te stimony of a party to the a ction 
or proceeding has been taken and he shal l afte rwards die and after 
his death the testimony so take n shall be use d upon any tria l or hear
ing in behalf of his executors, administrators, he irs at  law or next of 
k in, then the other party shall be a compe tent  witness a s  to any and 
all matters to which the te stimony so taken relate s. 

ARTICLE 2. - MEANS OF P1tODUCINO "rlTNESSES . 

§ l>6l>4. Subpoonas issued by whom. Cl erks of the suprem e
ana district courts, the j udges thereof, notaries publ ic, j ustices of the 
peace and, referees shall on th e appl ication of any person hav ing a 
cause or any matter pending in court or before any such officer or 
tribunal issue a subprona for witnesse s in se rting a ll the names required 
by the applicant in one subpama, which may be served by an y  perso n, 
not interested in t he action, or by t.he she riff, coroner or constable ; 
but when served by any person, other than a public o fficer, proof of  
serv ice shall be  shown by  affidavit ; but n o  costs of serving the sa me 
shall ho a llowed, except when served by an officer. · 

§ l>666. Requisites of. The subpcena shall be directed to the 
person therein named, requiring him to attend at a part icular ti me 
and place to testi fy as  a witne ss; and it may conta in a clause direct
ing t he witness to bring with him any book, writing or othe r thing 
under his con trol, which he is bound by law to produce as evidence. 

§ 6666 . For depositions. Whe n  the atten dance of the witne ss
before any officer authorized to take deposi tions i s  re quired, th e sn b
pama may be issued by  such offi cer. 

§ (>667. How served. The subpama shall be served e ithe r  by
reading or by copy del ivered to tl.ie witness, or le ft at his usual pl11.cc 
of re sidence : but such copy need not. conta in th e nam e  of 11.ny o ther  
witness. 

§ 66l>8. Witness not compelled to attend out of county.
A wit.ne ss shall not. be obl iged to at.tend for ex11.mination on the t rial 
of a civil action except i n  the co unty of  h is residence, n or to attend 
to give his de posi tion out of the county where he re side s, or wlw re he 
m ay be when the suhpmna is serVl' d upon him . 

§ 6669. Demand of fees in advance. A witness may demand
h is tmvel ing fees and fee for one clay ' s  atte ndane e when the subpa!u a 
is se rved upun him and if the same is not paid the w itne ss shall not 
tx� obl iged to ohey  the subpmna. The fRct of  sue h dem and an d n o11-
pnyme11 t shall be state d in the return . 

§ 6660. Examination of prisoner. Any court may by orde r
requi re an officer having the custody of an y person co nfi ne d  i n  any 
pri!lOn in this sta te to produce such pe rson before h im for oml e xam- . 
inntion in t he county w lw re ho is im prisone d: but in all other  ca ses 
h is l'Xnm inat ion 111 111,t lx· by  deposit ion .  
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§ 6661. Prisoner remains in custody. While a prisoner's !l t59. c. c1-r. P.
deposition is being taken he shall remain in the custody of the officer 
having him in charge, who shall afford reasonable facilities for the 
taking of the deposition. 

§ 6662. Witness exempt from suit out of his county. A §460.c.ci,•. P.
witness shall not be liable to be sued in the county in which he does 
not reside by being served with a summons in such county while 
going, returning or attending in obedience to a subprena. 

§ 6663. Demand fees daily. At the commencement of each !I�,. c. c1-r. P.
day after the first <lay a witness may demand his fees for that day's 
attendance in ohedience to a subprena and if the same are not paid 
lw shall not he required to remain. 

§ 6664. Oath of witness. Before testifying the witness must II 46'.!, c. c1-r. P.
be sworn to testify as follows: 

"You do solemnly swear that the evidence you shall give relative to 
the matter in difference now in hearing bet\Veen ................... , 
plaintiff and ..................... , defendant, shall be the truth, the 
whole truth and nothing but the truth. So help you God." 

Any witness who is conscientiously scrupulous of taking the oath 
above described, shall be allowed to make affirmation, substituting for 
the words "so help you God," at the end of the oath the following: 
"This you do affirm under the pains and penalties of perjury." 

• .\.RTICLE 3. - Mo DE OF TAKING THE TESTIMONY OF \V ITNESSES. 

§ 6666. Three modes. The testimony of witnesses is taken in !l 163. c. Ch·. P.
three modes: 

1. By affidavit.
2. By deposition.
3. By oral examination.
§ 6666. Affidavit. An affidavit is a written declaration under !l 4111. c. Ch·. P.

oath made without notice to the adverse party. 
§ 6667. Deposition. A deposition is a written declaration under 11-111.,. c. c1v. P.

oath made upon notice to the adverse party for the purpose of 
{'nabling him to attend and cross-examine; or upon written interroga-
tories. 

§ 6668. Oral examination. An oral examination is an exami- !l 166. c. c1-r. P.
nation in the presence of the jury or tribunal which is to decide thti 
fact or act upon it, the testimony being heard by the jury or tribunal 
from the lips of the witness. 

ARTICLE 4. -AFFIDAVIT. 

§ 6669. Use of. An affidavit may be used to verify a pleading,
to prove the service of a summons, notice or other process in an action, 
to obtain a provisional remedy, an examination of a witness, a stay of 
proceedings or upon a motion and in any other case permitted by law. 

§ 6670. Where and how made. An affidavit may be made in
and out of this state before any person authorized to administer an 
oath. 
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ARTICLE 5. -DEPOSITIONS. 

§ 6671. Cases when deposition used. The deposition of
Any witness may be used only in the following cases: 

1. When the witness does not reside fo the county where tht>
action or proceeding is pending or is sent for trial by change of 
venue, or is absent therefrom. 

2. When from age, infirmity or imprisonment the witness is un
able to attend court or is dead. 

3. \Vhen the testimony is required upon a motion or in any other
case when the oral examination of the witness is not required. 

§ 6672. When taking commenced. Either party may com
mence taking testimony by depositions at any time after service upon 
or the appearance of the defendant in the action. 

ARTICLE 6.-0FFICERS Wuo MAY TAKE DEPOSITIO�s. 

§ 6673. Before whom in state. Depositions may be taken in
this state before a judge or clerk of the supreme court or district 
court, or before a justice of the peace, notary public, United States 
circuit or district court commissioner or any person empowered by a 
special commission. 

§ 6674. Before whom out of state. Depositions may be
taken out of the state by a judge, justice or chancellor or clerk of 
any court of record, a justice of the peace, notary public, mayor or 
chief magistrate of any city or town corporate, a commissioner 
appointed by the governor of this state to take depositions or any 
person authorized by a special commission from any court of this 
state. 

§ 6676. Ineligibility of officer. The officer before whom
depositions are taken must not be a relative or attorney of either 
party or otherwise interested in the event of the action or proceeding. 

§ 6676. Commission to take depositions. Any court of
record of this state, or any judge thereof, is authorized to grant a 
commission to take depositions within or without the state upon the 
application of either party upon five days' notice to the other. The 
commission must be issued to a person or persons therein named by 
the clerk under the seal of the court granting the same. Depositions 
under it must be taken upon written interrogatories, direct and cross. 
which shall be attached to the commission by the clerk issuing the 
same. Unless the parties agree as to the form of the interrogatories. 
the same shall be presented to the court or judge granting the com
mission for settlement. upon five dRys' notice, at which time the court 
or judge shall settle the same. 

ARTICLE 7. -MANNER OF TAKING AND At:THENTICATING 
DEPOSITIONS. 

§ 6677. Notice to adverse party. Contents. Prior to the
taking of any deposition, unless the same is taken under a commis
sion. a written notice entitled in the action or procel'din� in which it 
is to he used, and specifying the time and place of taking the same 
slrnll he served upon the adverse party. The noti('l' shall be served a 
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suffieient time before the day specified therein to allow the adverse 
party time to attend by the usual route of travel and one day for 
preparation, exclusive of l:;undays and the day of service. l'he 
examination may be adjourned from day to day. 

§ 6678. When taken without notice. When the summons
in an action has been served upon all of the defendants therein in the 
manner provided by law, and the time allowed such defendants to answer 
has expired and they have in no way appeared in such action, the 
plaintiff may take the deposition of any witness without notice to 
such defendant and such deposition may be introduced in evidence 
in the action and shall have the same force and effect as a deposition 
taken upon notice. 

� 6679. Notice by publication. When the party against whom 
the deposition is to be read is absent from or is not a resident of the 
state and has no agent or attorney therein upon whom service may 
be made, notice of the taking of a deposition may be served upon him 
by publishing the same three times, once in each week for three 
suecessive weeks in some newspaper printed in the county where the 
action or proceeding is pending, if one is printed in such county; and 
if not, in some newspaper printed at the seat of government of this 
state. Personal serviee of the notice on the defendant out of the 
state shall be equivalent to suoh publication. 

§ 6680. Written and subscribed. The deposition must be
written by the officer, or in his presence by the witness, or some 
disinterested µerson; and must be subscribed by the witness. 

§ 6681. How returned. Opening. A deposition so taken
shall be sealed up and indorsed with the title of the <'ause and the 
name of the officer taking the same and by him addressed and 
transmitted to the clerk of the district court of the county in which 
the action or proeeeding is pending, if the same is pending in the 
district court: otherwise to the court, officer or tribunal in which the 
action or proceeding is pending. It shall remain under seal until 
opened by order of the court, officer or tribunal or at the request of a 
party to the action or proceeding, or his attorney. 

� 6682. How far may be used. Wht>n a deposition has once 
bt>en taken it may he read in any stage of the same-action or proeeed
ing. or in any other action or proceeding upon the same tnatter 
between the same parties, subject, however, to all such exeeptions as 
may be taken thereto undt>r tlw provisions of this C'hapter. A depo
sition shall be deemed the evidence of the party reading it. 

� 6683. How authenticated. Depositions taken pursuant to 
this chapter by any judieial or other officer herein authorized to take 
depositions, havinl-{ a seal of office, whether resident in t.his state or 
els1;•where, shall be admitted in evidence upon the certificate and sig
nature of such officer, under the seal of the court of which he is an 
oflker, or his official seal and no other or further act or authentica
tion shall he required. If the officer taking the same has no official 
seal the deposition, if not taken in this state, shall be certified and 
signed by sud1 offieer and shall be further authenticated, either by 
parul proof acldueed in court or by the official certificate and seal of 
any secretary or other officer of the state, keeping the great seal 
thereof, or of a clerk or prothonotary of any court having a seal, 
attesting that such judicial or other officer was at the time of taking 
tht> same within the meaning of this chapter authorized to take the 
i:..ame. But if the deposition is taken within or without this state 
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under a sfecial commission it shall be sufficiently authenticated by
the officia signature of the officer or commissioner taking the same.  

� 481, c. c1v. P .  i 6684. Certificate to deposition. The officer taking the 
deposition shall annex thereto a certificate showing the following 
��= 

1 .  That the witness was first sworn to testify the truth, the whole 
truth and nothing but the truth. 

2. That the deposition was reduced to writing by some proper
person, naming him. 

3. That the deposition was written and subscribed in the presence
o( the officer certifying thereto. 

4. That the deposition was taken at the time and place specified
in the notice. 

§ '82, c. c11-. P. § 6686. Wpat shown before reading. When a deposition
is offered to be read in evidence it must appear to the satisfaction of 
the court that for some cause specified in section 5671 of this code 
the attendance of the witness cannot be procured. 

§ 48.1, c. CIY. P. � 6686. When :filed. Every deposition intended to be read in
evidence on the trial must be filed at least one day before the trial . 

§II 41'1, 4."11. C.Clv. l'. 
am'd. 

§ -186. C. Cl\'. P.

§ 41-i, ('. Clv. I'.

§ -IN-. <'. nv. I'.
am 'd. 

� 4��. l'. Cl\·. P.nm·d. 

.ARTICLE 8. - EXCEPTIONS TO DEPOSITI ONS. 

� 6687. How and when exceptions taken. Exceptions to 
a cleposition on the ground of incompetency or irrelevancy may be 
made at the time the same is offered in evidenee ; other exceptions to 
a deposition must be made in writing, specifying the grounds uf 
objections and filed in the cause before the commencement of the 
trial. 

§ 6688 '. When questions on heard. The court shall on
motion of either party hear and decide the q1wstions arising on 
exceptions to depositions before the commencement of the trial. 

§ 6689. How errors waived. Errors of the court in its
decisions upon exceptions to depositions are waived unless excepted to . 

ARTICLE g, - OF PcBLIC DocnrnNTs, REcORDR, ETc. 

§ 6690. Statutes, codes, decisions, when admissible as
evidence. Books purporting to be printed or published under the 

· authority of any other state, territory or foreign country and purport
ing to contain the statutes, codes or other written law of such statt>.
territory or country, or proved to be commonly admitted in the
tribunals of such state. territory or eountry as evidence of tlw writh-n
law thereof, are admissible in this state as evidence of such law. Tht•
unwritten or common law of any other state. territory or country may
be proved as facts hy parol evidence ; and the books of reports of
cases adjudged in their courts may also be admitted as pn•sumptin·
evicknce of such law.

� 6691 . Copies of judicial records. Copies of tlw n·cords
and judicial proceedings of any C'uurt of the Cnited �tatc•s. or of any
stah! or territory of the lTnite<l States shall be admissible as evidence
in this state, when attested by the clerk with the seal of the court
anuexC'd , if there is a seal, together with a certificate of the jndgt> .
chief justice or presiding magistrate that the nttestatiu1 1  is in d-ne
form, and the said n•eords and judieial proceedings so auth1·1 1tieatt>d 
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shall have such faith and credit given to them in every court within 
this state as they have by law or usage in the courts of the United 
States or of the state or territory from which they are taken. 

§ 6692. Same of foreign countries. A judicial record of a
foreign country may be proved by the attestation of the clerk with 
the seal of the court annexed, if there is a clerk and seal, or of the 
legal keeper of the record with the seal of his office annexed, if there 
is a seal, together with the certificate of the chief judge or presiding 
magistrate that the person making the attestation is the clerk of the 
court, or the legal keeper of the record, and in either case, that the 
signature of such person is genuine and that the attestation is in due 
form. The signature of the chief judge or presiding magistrate must 
be authenticated br the certificate of the minister, embassador or a
consul, vice consu or consular agent of the United States in such
foreign country. 

§ 6693. How proof of publication made. Proof of the pub
lication of a document or notice required by law or by an order of 
the court or judge to be published in a newspaper may be made by 
the affidavit of the publisher or printer of the newspaper, or his fore
man, clerk or bookkeeper, annexed to a copy of the document or 
notice, specifying the paper in which and the times when the publi
cation was made. 

§ 6694. Transcript of justice's record. A transcript of the
docket record of a justice of the peace in an action or proceeding, 
when certified by such justice or his successor in office, shall be 
evidence to prove the facts contained in such transcript in any action 
or other proceeding in the county or subdivision wherein such record 
was mad.e. 

§ 6696. How used in another county. Such transcript may
be read in evidence in another county or subdivision, when there shall 
be attaC'hed thereto a certificate of the clerk of the district court of 
the county or subdivision in which such record was made under the 
seal of the court, to the effect that. the person subscribing such trans
cript was at the date thereof a justice of the peace of the county ; and 
also if the jc1dgment was rendered by another, that sueh other was at 
the time of the making of the same a justice of tht> peace of the 
county. 

§ 6696. Acknowledged instruments, when record evi
dence. Every instrument conveying or affecting real property 
acknowledged, or proved and certified as provided in the civil code 
may together with the certificate of acknowledgment or proof be read 
in evidence in an action or proceeding without further proof ; the 
record of such instrument, or a duly authenticated copy of the record, 
may also be read in evidence with the like effect as the original on 
proof by affidavit or otherwise that the original is not in the posses
sion or under the control of the party producing such record or copy. 

§ 6697. Entries by public officers. Entries in public or
other official books or records, made in the performanee of his duty 
by a public officer of this state, or by another person in the perform. 
ance of a duty specially enjoined by law are prima facie evidence of 
the facts stated therein. 

§ 6698. Same. An entry made by an officer, or board of offi
(·ers, or under the direction and in the presence of either in the 
(·ourse of official duty is prima facie evidence of t hf' facts stated in
such entry.
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§ 6699. How official documents proved. Official doeu
ments may be proved as follows : 

1. The acts of the executive of this state, by a copy of the records
of the state department thereof, and of the United States, by a copy 
of the records of the state department thereof, certified by the hea{l<, 
of those departments respectively. They may also be proved by pub
lications thereof printed by order of the legislative assembly or con
jll'ess, or either house thereof. 

2. The proceedings of the legislative assembly of this state or of
congress, by the journals of those bodies respectively, or either house 
thereof, or by copies printed by their order or certified by the clerk. 

3. The acts of the executive or the proceedings of the legislature
of a sister state, in the same manner. 

4. The acts of the executive or the proceedings of the legislature
of a foreign country, by publications purporting to be made by their 
authority and to contain a record of such acts, or commonly received 
in that country as such, or by a copy of the official record of such act 
certified under the seal of the country or sovereign, or by a recogni
tion thereof in some public act of the executive of the United States . 

5. Acts of a municipal corporation of this state, or of a board or
department thereof, by a copy of the official record of such ads, 
C{'rtified by the legal keeper thereof, or by a printed book purporting 
to be published by the authority of such corporation and to contain 
a record of such acts. 

6. Documents of any other class in this state by the original or
by a copy, certified by the legal keeper thereof. 

7. Documents of any other class in a sister state, by the original
or by a copy, certified by the legal keeper thereof together with the 
certificate of the secretary of state, judge of the supreme, superior or 
county court. or mayor of a city of such state that the copy is duly 
certified by the officer, who at the date of the eertificate had the legal 
custody of the original. 

8. Documents in the departments of the Cnited :-:;tates gowrn-
ment, by the certificate of the lC'gal custodian thereof. 

§ 6700. Requisites of certificate to copy. Wheill'wr a eopy
of a writing is certified for the purpose of evidence. the certificate 
must state in substance that the copy is a correct eopy of the original, 
or of a specified part thereof, as the cAse may be. The certificate 
must be under the official seal of the certifying offien, if there is any. 
or if he is a clerk of a court having n seal. under the seal of such 
eourt. 

§ 6701. When person deemed dead. If any person upon
whose life nny estate in real property depends remains without the 
1 ·uited Statei,;, or absents himself in the state or e lsewhere for seven 
years together, such person· must be' ac-(·ounted naturally dead in any 
adion or prot•t•eding c1mcerning sueh property in which his death 
shall eome in question, unless it is affirmatively proved thnt he was 
alive during that time. 

§ 6702. - Probable duration of life. In all cases in whieh th"
probable duration of the natural lifc of any person from and aftcr 11 
particular age is material, the statistical tables known 11s the Carlisll' 
tables of mortality are competent evidenC'e of sneh probablc duration 
or expectation of lift> . 

§ 6703. Conftdental relations inviolate. A person eanw ,t
h( •  Pxamine1l as a witness in t lw followin� cases : 
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1. An attomey <'annot, without the consent of his client, be
examined as to any eommunication made by the client to him. or his 
advice �ivcn thereon in the course of professional employment. 

2. A clergyman or priest <:'annot, without the consent of the person
making the confession, oo examined as to any confession made to 
him in his professional eharacter in the course of discipline enjoined 
by the church to which he oolongs. 

3. A physician or surgeon cannot, without the consent of his
patient, be examined as to any information acquired in attending the 
patient which was neeessary to enable him to prescribe or act for the 
patient� 

4. A public oflker cannot be examined as to communfoations made
to him in official confidence, when the public interests would 
suffer by the disclosure. 

§§ 570-l-5707 

§ 6704. How waived. If a person offers himself as a witness, § 500. c. Ci,·. I'.

that is to be deemed a consent to the examination, also, of an attorney, 
clergyman, priest, physician or surgeon on the same subject within 
the meaning of the first three subdivisions of the preceding section. 

§ 6706. · When judge or juror witness. The judge himself, § 001. c. c: 1 1·. P.
or any juror may he called as a witness by either party ; but in such 
case it is in the discretion of the court or judge to order the -trial to 
be postponed and to take place before another judge or jury. 

§ 6706. Interpreters. Oath. When the witness does not § 5(TJ. c. c:1'"- P. 
understand and speak the English language, an interpreter must he 
sworn to interpret for him. Any person, a resident of the proper 
eounty, may be subpamaed by any court or judge to appear before 
such court or judge to act as an interpreter in any action or proceed-
ing. The subpama must he served and returned in like manner as a 
subprena for a witness. Any person so subpronaed who fails to attend 
at the time and place named in the subpama is guilty of contempt. 
The oath of the interpreter shall be as follows: 

· ·You <lo solemnly swear that you will justly, truly and imparti<1lly
interpret to . .. . . ... . . ... . the oath about to be administered to him ; 
and the questions which may be asked him, and the answers that he 
shall give to such questions, relative to the cauee now under consider
ation before this eourt ( or officer ) .  80 help you God." 

If the interpreter has eonscientious scruples as to taking an oath 
he may affirm in form as heretofore provided in case of witnesses. 

ARTICLE 10. - PROCEEDIN(:s TO PERPETUATE TESTIMONY. 

§ 6707. Requisites of petition. The testimony of a witness
may be taken and perpetuated in the following manner: The appli
cant must produce to the judge of the district court a petition veri
fied by the oath of the applieant, stating: 

1. That the applicant expects to be a party to an action in a court
in this state and the names of the persons whom he expects will he 
adwrse parties ; or, 

2. That the proof of some fact is neeessary to perfect the title to
property in which he is interested, or to establish marriage, descent, 
heirship or any other matter whieh it may thereafter bec-0me material 
to establish, though no action may at the time be anticipated, or, if . 
anticipated, the names of the parties to such action are unknown to 
the applicant ;  and. 
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B. The name of the witness to be examined, his place of residence
and a general outline of the facts expected to be proved. The judge 
to whom such petition is presented shall make an order allowing the 
examination and designating the officer before whom the same shall 
be taken and prescribing the notice to be given, which notice, if the 
parties expectant are known and reside in this state, must be person
ally served ; if the parties reside out of the state or are unknown, such 
notice shall be served in such manner as the judge shall by order 
direct. The judge must also designate in his order the clerk of the 
district court to whom the deposition shall be returned when taken. 

§ 6708. Officer's authority to act. The officer designtlted by
the judge to take the deposition is authorized, if a resident of this 
state, on receiving a copy of the order of, the judge, and uf the notfoe 
prescribed in the last section with proof of its service or, if a resident 
without the state, on receiving the commission mentioned in the next 
section with proof of service, to take the deposition of the witnesses 
named in the order of the judge or in the commission and the taking 
of the same may be continued from time to time. 

§ 6709. How examination made and authentioated. Tht•
examination must be by question and answer, and if the testimony is 
to be taken in any other state, it must be taken upon a commission to 
be issued by the judge allowing the examination under the seal of tlw 
court of which he is judge and upon interrogatories to be settll'd in 
the same manner as in case of depositions taken under commission in 
pending actions, unless the parties expectant otherwise agree. If 
such parties are unknown, notice of the settlement of the interro_ga
tories shall be published in some newspaper for such time as the 
judge may designate. The deposition, when completed, must be care
fully read to and subscribed by the witness and shall then be authen
ticated and returned in the manner provided in article 'i of 
chapter Hl. The order allowing the examination and the petition on 
which the same was granted with proof of service of the order and 
notice shall be filed with the clerk to whom the deposition is dir(' t·ted 
to be returned. 

� 6710. Papers :ft.led evidence of what. The petition, urller 
and papers filed as provided in the last section or a certified copy 
thereof are prima facie evidence of the facts stgted therein to show 
compliance with the provisions of this artich 

§ 6711. When depositions may be used. If a trial is had
between the applicant and the persons named in the petition as 
parties expectant, or their successors in interest, or between any 
parties, wherein it may be material to establish the fads which such 
depqsitions prove or tend to prove, upon proof of the death or ins1mity 
of the witnesses, or that they cannot be found, or are unable hy 
reason of age or other infirmity to giYe their testimony, t lw 
depositions, or certified copies thereof, mav he used by either party. 
subject to all legal objections, which shafl be taken in the marnwr 
prescribed in section 51>87 ; but if the parties attend at the examina
tion, no objection to the form of an interrogatory can be made at tht· 
trial, unless the same was stated at the examination. 

§ 671 2. Same effect as oral testimony. The deposition so
. taken and read in evidence has the same etfe<"t as the oral testimony 
of the witness and no other and every ohjeetion to the witness or t<> 
the relevancy of any question put to him or HnswPr given by him 
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may be made in the same manner as if he was examined orally at the 
trial. 

§§ 5713--5720 

§ 671 3. Cost.a paid by whom. The applicant shall pay the § !i08, C. c11·. 1 · .
eosts of all such proceedings. 

C H A P T E R  2 0. 

MOTIONS AND ORDERS. 

§ 6714. Order defined. Every <lirection of a court or judge, § 509, c. n,·. 1·. 

made or entered in writing, an<l not included in a judgment, is denom-
inated an order. 

§ 67 16. Motions defined. An application for an order is a 11 510. c. , . ,,._ 1•., 
motion. II 1. c. �:;. ·189:l. 

§ 6716. Where heard. Motions upon notice may be heard by � Mo. c.ch·. P. 
a judge of a district court in which the action or proceeding is not II 1· c. &5 • ts11:i . 

. pending in the cases provided by law only, either in the district in 
which the action or proceeding is pending or in an adjoining district ; 
but such motions when heard by the judge of the district in which 
the action or proceeding is pending can be heard only. in sueh 
district. 

§ 6717. Preferred motions. A motion to vaeate or modify a � 5to. c. c1,· . 1 · .
provisional remedy and an appeal from an order allowing a pro- I! 1• c. �:, .  t!!9:I.

visional remedy shall have preference over all other motions and 
appeals. 

§ 6718. Order staying proceedings. Reference to take II s10. c. nv. 1•.
testimony. No order to stay proceedings for a longer time than � 1 • c. i,r,, ,,,<1a .
twenty days shall be granted, except to stay proceedings under an 
order or Judgment appealed from or upon previous notice to the 
a<lverse party. ·when any party intends to make or oppose a motion 
in any court and it shall be necessary for him to have the affidavit of 
any person, who shall have refused to make the same, such court may 
by order appoint a referee to take the affidavit or deposition of such 
person. Such person may be subpnmaed and compelled to attend 
and make an affidavit before such referee the same as before a referee 
to whom it is referre<l to try an issue and the fees of such referee for 
such service shall be three dollars per clay. 

§ 6719. Order shall describe papers on which made. t1 510. c c1v. , • .
Wlien an order of the district court is made, which under the laws II t. ''· "'5 ·  1'9:i. 

regulatin� appeals to the supreme court is an appealable order, such 
order shall upon its face by apt words hriefly describe the affidavits, 
documents, papers and evidence upon which the ordn is made and 
the judges may at their discretion refuse. to sign orders not so framed 
and the supreme court may at its discretion dismiss any appeal from 
an order which is not framed substantially in accordance with tlw 
requirements of this section. 

§ 6720. Orders without notice. Any order of the district � :,10. c. CI\'. I ' .
court made without notice to the adverse party may be vacated or � t. c. 1s5• 1�1 •:i. 
modified without notice by the judge who made it or the same may 
be vacated or modified on notice in the manner in which other 
motions are made. 
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§ 6721. Service of notice. vVhen notice of motion is neces
sary it must be served eight days before the time appointed for the 
hearing, but the court or judge may by order to show cause prescribe 
a shorter time. 

§ 6722. Extension of time. The time within which any pro
cecdings in an action must be had after its commencement, ex<'ept 
the time within which an appeal must be taken may be enlarged 
upon an affidavit showing grounds therefor by a judge of the court. 
The affidavit or a copy thereof must be served with a copy of tlw 
order or the order may be disregarded. 

C H A P T E R  2 1 . 

N.OTICES AND FILING AND SERVICE OF PAPERS. 

� 6723. Notices must be in writing. Notices shall be i11 
writing ; and notices and other papers may be served on the party or 
attorney in the manner prescribed in the next three sedions, when 
not otherwise provided by this code. 

§ 6724 . How served. The service may he personal by delivery
to the party or attorney on whom the service is required to he made ; 
or it may be as follows: 

1 . If upon an attorney, it may be made <luring his absence from
his office hy leaving the paper with his clerk therein, or with a per
son having charge thereof; or when there is �o person in the offil'e 
by leaving it between the hours of six in the morning and nine in the 
l'Vening in a conspicuous place in the office ; or if it is not open so as 
to admit of such service, then by leaving it at the attorney's residencl' 
with some person of suitable age and discretion. 

2. If upon a party it may be made by leaving the paper at' his
rPsidence between the hours of  six in the morning and nine in tht' 
t>vening with some person of suitable age and discretion. 

§ 6726. By mail. when. Service by mail may he made wlw11
the person making the service and the person on whom it is to be 
made reside in different places betwet•n which there is a regular com
munication by mail. 

§ 6726. :Method of. In ease of service by mail the paper must
be deposited in the post office, addressed to the person on whom it is 
to be sen·ed at his place of residenee and the postage paid. 

§ 6727. Same. Double time. When the service is by mail i t
shall be double the time required in cases of personal sen·ice. ex<·ept 
service of notice of trial which may be made sixteen days bdore the 
day of trial including the <lay of service . 

§ 6728. Personal. Eight days. Notice of a mot ion or otlwr
proceeding before a <'OUrt or judge, when personally Sf'rved, shall he 
given at least eight clays befort.> the time appointt.>d therefor. 

§ 6729. When notice unnecessary. When a defendant shall
not have demurred or answered, service of notice or papers in th,· 
ordinary procf'edings in an action need not be made upon him , unless 
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he is imprisoned for want of bail, but shall be made upon him or his 
attorney if notice of appearance in the action has been given. 

§ 6730. Service on nonresident. When a plaintiff or a de- § 5?AJ. c. < 'h-. 1 • .
fendant who has demurred or answered, or gives notice of appearance 
resides out of the state and has no attorney in the action the service 
may be made by mail, if his residence is known; if not known, on the 
clerk of the court for the party. 
- § 6731.  When summons and pleadings filed. The sum- §521 . c-. ch·. 1 • .
mons and the several pleadings in an action shall be filed with the
clerk within ten days after the service thereof respectively, or the
adverse party on proof of the omission shall be entitled without
not.ice to an order from a judge that. the same be filed within a time
to be specified in the order or be deemed abandoned.

§ 6732. Service upon attorney. When a party shall have an !I 522, c. ctv. 1 · .
attorney in the action, the service of papers shall be made upon the 
attorney instead of the party. 

§ 6733. Certain process not included. The prov1s1ons of 11 523, c. ('tv. I '. 
this chapter shall not apply to the service of a summons, or other 
prock'ss, or of any paper to bring a party into contempt. 

C H A P T E R  2 2 .

DUTIES OF SHERIFFS AND CORONERS. 

§ 6734. Service of papers. Whenever pursuant to this code
the sheriff may be required to serve or execute any summons, order 
or judgment, or to do any other act, he shall be bound to do so in likt> 
manner as upon process issued to him and shall be equally liable in 
all respects for neglect of duty ; and if the sheriff is a party, the 
coroner shall be bound to perform the service, as he is now bound to 
execute process when the sheriff is a party ; and the provisions of this 
code relating to the sheriff shall apply to coroners when the sheriff is 
a party. The sheriffs and coroners of the several counties in which 
the district courts are held shall have and exercise the same power 
and authority in the service of papers and the execution of writs and 
process of such courts in any county or place within the subdivision 
of which this county forms a part as they have or can exercise in 
their own county. 
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CODE OF CIVIL PROCEDURE. Quo Warranto. 

C H A P T E R 2 3 . 

MISCELLAXEOn; PROYISION::-i. 

§ 6736. Copy of lost papers. If any pr()('.ess, original plead
ings or any other paper is lost or withheld by any person the court 
may authorize a copy thereof to be filed and used instead of th� 
original. 

§ 6736 . Undertakings, where filed. The various undertak 
ings required to be given by this code must be filed with the clerk of 
the court, unless the court expressly provides for a different disposi
tion thereof, except that the undertakings provided for in this code 
for the claim and delivery of personal property shall after the justifi
cation of the sureties be delivered by the sheriff to the parties 
respectively for whose benefit they are taken. 

§ 6737. No title required to affidavits. It shall not be
necessary to entitle an affidavit in the action, but an affidavit made 
without a title or with a defective title shall be as valid and 
effectual for C'very purpose as if it was duly entitled, if it intelligibly 
refers to the action or proceeding in which it is made. 

§ 6738. Consolidating actions. When two or more actions
are pending at one time between the same parties and in the same 
court upon causes of action which might have been joined, the court 
may order the actions to be consolidated'. 

§ 6739. When action deemed pending. An action is deemed
to be pending from the time of its commencement until its final 
determination upon appeal, or until the time for appeal has passed. 
unless the judgment is sooner satisfied. 

§ 6740. Clerk's register of actions. The clerk must keep
among the records of the court a register of actions. He must enter 
therein the title of the action with brief notes under. it from time to 
time of all papers filed and proceedings had therein. 

C H  A P T E R  2 4. 

ACTIOXS IN PLACE OF SCIRE FACIAH, QUO WARRANTO 
AND OF IXFORMATIOX IN THE NATURE 

OF QUO WARRANTO. 

!l �H. c. c1v. 1•. § 6741 .  Remedies obtainable by action instead of writ.am'd. The remNlies formerly attainable by the writ of scire facias, the writ 
of quo warranto and proceedings by information in the nature of quo 
warranto may be obtained by civil adion in the district court under 
the provii.ions of this chapter and of chapter 26. 

§ 6742. Who plaintiff: When the action is prosc<'uted by tht'
nttorney general, th{' state of �orth Dakota shall be plaintiff ; wht>n it is 
prosecuted hy a private person, such pc>rson shall be the plaintitf 
therein and the procC'edings in such action shall be the same as in 1m 
action by a private person, except as otherwiSC' specially providc>d. 
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§ 6743. Against usurping officer, etc. An action may be
commenced by the state, or any person who has a special interest in 
the action, against. the parties offending in the following cases: 

1. When any person shall usurp, intrude into or unlawfully hold
or exercise any public offiee, civil or military, 01'. any franchise 
within this state, or any office in a corporation created by the author
i ty uf this state : or, 

2. When any public officer, civil or military, shall have done or
sntfered an act which by the provisions of law shall make a forfeiture 
of his offic-e :  or, 

3. \Vhen any association or number of persons shall act within
this state as a corporation without being duly incorporated. 

§ 6744. Security for costs from private party. Before
c·ommeneing an action under this chapter at the request of a party 
haYing an interest therein the attorney general may require as a con
dition of commencing the same, that satisfactory security be given to 
indemnify the state against costs and expenses which may be incurred 
therein. 

§ 6746. Complaint for usurping office. Arrest of defend
ant. The complaint in an action commenced against a person for 
usurping an office in addition to the statement of the cause of action 
may also set forth the name of the person rightfully entitled to the 
office with a statement of his right thereto ; and in such case upon 
proof by affidavit that the defendant has received fees or emoluments 
belonging to the office and by means of his usurpation thereof, an 
order may be granted by the judge of the court for the arrest of such 
defendant and holdini:( him to bail : and· thereupon he shall be arrested 
and held to hail in the manner and with the same effect and subject 
to the same rights and liabilities as in other civil actions in which 
the defendant is subject to arrest. 

§ 6746. What judgment shall include. In every such cast•
juclgment shall he rendered upon the right of the defendant and also 
npon the right of the party so alleged to be entitled, or only upon the 
right of the defendant as Justice shall require. 

§ 6747. When claimant takes office. If judgment is renderC'd
upon the right of the person so allegC'd to be entitled and the same is 
in favor of such person he shall be entitled after taking the oath of 
office and executing such official bond as may be required by law to 
take upon himself the (\Xecution of the office; and it shall be his duty 
immediately thereafter to demand of the defendant in the action all 
the books and papers in his custody or within his power, belonging 
to the office from which he shall have been excluded. 

� 6748. Refusal to d�liver. Punishment. If the defend
ant refuses or negleds to dehver any of the books or papers, demanded 
as presC'ribed in the last section, he is guilty of a misdemeanor; and 
the court, or a judge thereof, may by order put the person entitled to 
the office in possession thereof and of all the books and papers belong
ing thereto : and any party refusing to deliver the same, when ordered 
as aforesaid, shall be punished as for a contempt. 

§ 6749. Damages for usurpation. If judgment is rendered
upon the right of the person so alleged to be entitled in favor of such 
person, he may recover by action th� damages which he shall havt> 
sustained by reason of the usurpation by the defendant of the office 
from which such defendant has been excluded. 
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§ Ml, C. Clv. I '. 

§ 54�. C. Ch·. I'. 
am· . i  . .

CODE OF CIVIL PROCEDURE. A nnulling Patents. 

§ 6760. Joinder of several claimants. When several persons
daim to be entitled to the same office or franchise, one action may be 
brought against all such persons, in order to try their respective rights 
to such office or franchise. 

§ 676 1 .  Judgment against intruder. When a defendant
against whom such action shall have been commenced shall be ad
judged guilty of usurping, intruding into or unlawfully holding or 
exercising any offiee. franchise or privilege, judgment shall be ren
dered that he be excluded from such office, franehise or privilege and 
also that the plaintiff recover costs against him. The court may also 
in its discretion impose upon such defendant a fine not exceeding five 
thousand dollars, which fine when collected shall be paid into the 
treasury of the state to the credit of the school fund. 

C H A P T E R  2 5  . 

. ACTIONS BY THE STATE TO ANXCL PATEXT:s. 

§ 6762. When authorized. Duty of attorney general.
The state may bring an action to vacate or annul letters patent for 
lands granted by this state in either of the following cases : 

1. When they were obtained by means of a fraudulent suggestion
or concealment of a material fact made by or with the knowledge or 
consent of the person to whom they were issued. 

2. When they were issued in ignorance of a material fact or through
mistake. 

3. ·when the patentee, or those claiming under him, have done or
omitted an act in violation of the terms and conditions upon which 
the letters patent were granted, or have by any other means forfeitei l 
the interest acquired under the same. 

Whenever the attorney general has good reason to believe that any 
act or omission specified in this section can be proved and that the 
person to be made defendant has no sufficient legal defense, he must 
commence such an action. 
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C H A P T E R  2 6 .  

ACTIONS BY AND AG.UNST CORPORATIONS. 

ARTICLE 1 .  - GENERAL PROVISIONS. 

§ 6763. A verments as to incorporation. In an action by or
against a corporation the complaint must aver that the plaintiff or the 
defendant as the case may be is a corporation. If incorporated under 
any law of this state, that fact must be averred ; if not so incorporated, 
an averment that it  is a foreign c-orporation is sufficient . The c-om
plaint need not set forth or specially refer to any act or proceeding by 
or under which the corporation was formed. 

§§ 5753--ui57 

§ 6764. When plaintiff not required to prove existence. § 1. �-��':<i
.
18.55.

In an action by or against a corporation the plaintiff need not prow 
upon the trial the existenc-e of the c-orporation, unless the answer is 
verified and contains an allegation, positive and not upon information 
and belief, that the plaintiff or the defendant, as the c-,ase may be, is 
not a corporation. 

§ 6766. When misnomer waived. In actions or proceedings
by or against corporations the defendant is deemed . to have waived 
a1;1y mistake in the statement of the corporate name, unless the mis
nomer is pleaded in the answer or other pleading in the defendan t's 
behalf. 

§ 6766. Foreign corporation may sue, defend, etc. .-\
corporation ereated by or under the laws of any other state, territory 
or country or of the United States may prosecute or defend an action 
or proc-eeding in the courts of this state in the same manner as cor
porations created under the laws of this state, except as otherwise 
special ly prescribed by law. But such foreign corporation cannot 
maintain any action founded upon an· aet or upon nny liability or 
obligation, express or implied, arising out of or made or entered into 
in consideration of any act whic-h the laws of this state forbid a cor
poration or any association of individuals to do without express 
authority of law. 

§ 6767. Against foreign corporation which has ceased to
exist. An action for the recovery of money may be commenced and 
prosecuted to judgment against a c-orporation created by or under the 
laws of any other state, territory or country, or of the United States. 
although such corporation may have ceased from any cause whatever 
to act in whole or in part as a corporation, in the same manner as 
though it had not so ceased to act :  and satisfaction of the judgment may 
be enforced out of any property in this state which such corporation 
owns or has an interest in or would own or have an interest in, had 
tht> same not c-eased to act as aforesaid, whether held or controlled by 
such corporation or by any person or agent for its use and bendit in 
whole or in part, or by a trustee or asRignce for the creditors of sueh 
corporation appointed under or deri ving his authority from the laws 
of any other state, territory or c-ountry, and an attachment issued in 
such action may be executed on any such property . 
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ARTICLE 2. - ACTIONS AGAINST OFFICERS. 

� 6768. For what authorized. An action may be maintained 
ag;1inst one or more trustees, directors, managers or other officers of a 
<'orporation to procure a judgment for the following purposes or so 
much thereof as the case requires : 

1. Compelling the defendants to account for their official couduet
in the management and disposition of the funds and property com
mitted to their charge. 

2. Compelling them to pay to the corporation which they represent
or to its ereditors any money, and the value of any property which 
they have acquin•d to themselves or transferred to others or lost or 
wasted by violation of their duties, or to transfer any such property 
held by them to the corporation. 

3. �uspending a defendant from exercising his office, when it
appears that he has abused his trust. 

J. Removing a defendant from his office upon proof or conviction
of miseonduet and directing a new election to be held by the body or 
board duly authorized to hold thC' same in order to fill the vacancy 
created by the removal or when there is no such body or board, or 
when all the members thereof are removed, directing the removal to 
he reported to the secretary of state', who may fill the vacancy. 

3. Setting asidl' an alienation of property made by one or more trus
tt>es, directors. manal-{ers or other offi<·ers of a corporation, contrary to 
a provision of law or for a purpose foreign to the lawful business and 
ohjects of the corporation, when the alienee knew or had notiee of th" 
purpose of the alil'natiou. 

Ii. Restraining and preventing such alienation, when it is thrt>at 
l'Ued, or when there is  good reason to  apprehend that i t  will be madt>. 

§ 6769. Who may bring. An action may be commenced as
prei-crihed in the last seetion by the state, or. except when the adiou 
is brought for the purpose specifit•d in subdivisions 3 an<l J of said 
sedion, by a crt·ditor of the corporation, or by a trustee, director. 
manager or other officer of the corporation , having a general snperin
kndence of its co1werns, or by n stockholder of the eorporation upon 
1 he neglect or refusal of such offic{•r so to do at the request of such 
:-:tock holder. 

§ 6760. Visitorial power not divested. This article does
uut divest or impair any visitorial powl'r ovC'r a corporation which 1s 
Yestcd by a statute in a public offict'r or board. 

ARTICLE H. - ACTIONS AGAINST INSOLYENT CORPOl! ATIONS. 

� 6761.  When action maintainable to sequestrate cor
porate property. Whenever a judgment shall be obtained against 
any eorporation incorporated under the laws of this state and au 
execution issul'd thereon shall have lwt>u returnt>d unsatisfiC'd in 
whole or in part. the judgment creditor or his legal representativl' 
may maintain an action to procure a judgment Sl•qut>strating the 
propt'rty of a eorporation and providing fur a distrihution tlwn·of. 

§ 6762. When action to dissolve maintainable. In Pitht>r
of t lw followinl,{ caS<'s, an action to procure a judgment dissolYiug R 
e"rporation. <'reak<l hy or undC'r the laws of this itate .  aud forft>ittnl-{ 
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i ts corporate rights, privileges and franchises, may be maintained as 
prescribed in the next section : 

1 .  ·when the corporation has remained insolvent for a t  least one
year. 

::? . ·when it has neglected or refused for at least one year to pay
and discharge its notes or other evidences of debt. 

3 . When it has suspended its ordinary and lawful business for at
least one year. 

-!. If it  has banking powers or power to make loans on pledges or 
<l<•posits, or to make insurances, when it becomes insolvent or unable 
to pay its debts, or shall neglect or refuse to pay its notes or evi
dences of deht on demand, or has violated any provisions of the law 
by or under whi<:h it was incorporated or of any other law binding 
upon it .  

� 6763. Who may commence. The action specified in the last 
section shall be brought by the state. And whenever a creditor or 
stockholder of any corporation submits to the attorney general a writ
ten statement of fads, verified by oath, showing grounds for an action 
under the provisions of the last section, and the attorney general 
omits for thirty days after such submission to commence an action 
specified in the last section, then, and not otherwise, such creditor or 
stockholder may apply to the proper court for leave to commence 
such an action and on obtaining leave may maintain the same accord
in.dv. 

� ·6764. When injunction granted. In an action brought as 
1m•scrihed in this article, the court, -or a judge thereof, may upon 
proof of the facts authorizing the act.ion to be maintained grant an 
injunction , restraining the corporation and its trustees, directors, 
managers and other officers from collecting or receiving any debt or 
demand and from paying out or in any way transferring or delivering 
to any person any money, property or effects of the corporation dur
ing the penclency of the action, except by express permission of the 
coi:ut. When the action is brought to procure the dissolution of the 
corporation the injunction may also restrain the corporation and its 
trustees, directors, managers and other officers from exercising any 
of its corporate rights, privileges or franchises during the pendency 
of the action, ex<:ept hy express permission of the court. The pro
Yisions of · article 3 of chapter 9 of this code, relating to granting. 
YaC'ating and modifying an injunction apply to an injunction granted 
as prescribed in this section . 

§ 6766. When receiver appointed. Powers of. The court
may in any stage of an action under the preceding provisions of this 
artide appoint one or more receivers to take charge of the property 
and effects of such corporation and to collect, sue for and recover the 
debts and demands that may be due and the property that may belong 
to such corporation, who shall in ail respects possess the powers and 
authority conferred and be subject to all the obligations imposed 
upon receivers in other cases, and in all respects be subject to the 
control of the court. 

ij 6766. Action proceeds to judgment though creditor 
bringing settles. Whenever an action shall have been brought 
against a corporation under the provisions of this article the court 
shall, if the proof is sufficient, proceed to final judgment in such case, 
dissolving such <'Orporation and forfeiting its corporate rights, priv
ih•gl'S and franchises, notwithstanding such creditor may settle with 
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such corporation : and in all such cases any creditor or the attomey 
J{eneral shall have the right to appear and prosecute such action. 
The original plaintiff shall not be liable for the costs of such further 
prosecution ; but the creditor continuing the Pame, or the state, in case 
it is continued by the attorney general shall be liable therefor. 

§ 6767. When st.ockholders, etc., made defendants. In an
action against a corporation upon a claim for which its stockholders. 
directors, trustees or other officers, or any of them, are liable by law in 
any event or contingency, one or more or all of the persons so liable 
may be made parties defendant by the origiw1l or by an amended or 
supplemental complaint; and their liability may be declared and 
enfor('ed by the judgment in such action. 

§ 6768. When made defendants after judgment against
corporation. If any creditor of a corporation whose directors, trus
tees or other officers or s tockholders are liable for the payment of his 
demand desires to make them, or one or more of them, parties to the 
action after a judgment therein against the corporation, he may do so 
by filing a supplemental complaint against them founded upon such 
judgment. 

§ 6769. Action against stockholders, etc. Whenever any
creditor of a corporation shall seek to charge the directors, trush·es 
or other officers or stockholders thereof on account of any liability 
created by law, he may eommence and maintain an action for that 
purpose in the district court and may at his eleC'tion join the corpora
tion in such action. 

§ 6770. Procedure therein. The court shall pro<'eed therein
Ila in other cases, and when necessary shall cause an aecount to be 
taken of the property and debts due to and from such corporation 
and appoint one or more receivers, who shall posEWss all the powers 
conferred and be subjed to all the obligations imposed on re<'eivers 
by the provisions of section 5765 ; hut if upon the filing of the answt>r 
or upon the taking of such aceount it shall appear that the corpora
tion is insolvent and that it has not property or effects to satisfy 
su<'h creditor, the court may without appointing any re<'eiver. pro
eeed to ascertain the respective liabilities of sueh directors, trustet-s 
or other officers and stockholders and enforce the same by its jud�
ment as in other C'ases. 

� 677 1 . Distribution of property. Fpon a final judgment 
bemg rendered in any aetion under this artiele. the court shall caust
a just and fair distribution of the property of snl'h corporation and 
of the proeeeds thereof to be made in the order pre,;cribed in section 
577H. 
* 6772. When payments enforced against st.ockholders.

etc. In all ca&>s in which the dirE'ctors or other offi<'ers of a corpora
tion, or the stoekholders thereof shall have lw!·n made parties to a11 
action in which judgment shall ht.' rendned, if the property of stwh 
eorporntion shall oo immfficient to dis<'harg<' its debts. the <'ourt shall 
11ro<'<'t'<l to compel ench sto<'khol<ler to pny in tht> amount dtw and 
remaining unpaid on the shnr<'s of stock lwld by him, or so mnl'h 
tlwrt-of as shall he nP<'t-ssnry to satisfy the llt•hl8 of th<' 1·orporntiou . 
If the dC'hts of t lw 1 ·orporat ion . or nuy part tlwn•of. sha l l  i-till remain 
urnmtisth•d, the «·ourt shall pr< ><'PPd tn ni-<'Prtnin t lw rl'Sl l(•d i ve l i nhil . 
iti1•s of the dir<'dors or other otficprs 111 1d of tht> f' t < ><'khuldt>rs and 
adjndl,.!1' lht- amonut payable by enl'h and enforC't- thl' judgmt>nt as in 
of lu•r < "RSl'S. 
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§ 6773. Suits by other creditors restrained. All creditors
required to come in as parties. Whenever any action shall be 
commenced against any corporation, its directors, trustees or other 
officers, or its stockholders according to the provisions of this article 
the court may by injunction on the application of either party and at 
any stage of the proceedings restrain all proceedings by any other 
ereditor against the defendants in such action ; and whenever it shall 
appPar necessary or proper may order notice to be published in s�ch 
manner as the court shall direct, requiring all the creditors of such 
corporation to exhibit their claims and become parties to the action 
within a reasonable time not less than three months from the first 
publication of such notice and in default thereof such creditors shall 
be precluded from all benefit of the judgment which shall be made in 
sueh action and from any distribution which shall be . made under 
such judgment. 

§ 5774. Discovery compelled. In. every such action the
<:>ourt may eompel such corporation to discover any stock, property, 
things in action or effects alleged to belong or to have belonged to 
it, the transfer and disposition thereof and the consideration and all 
tlw circumstanc-es of such distribution. Every offic-n, employee, 
agP11t or stockholder of suc-h corporation and every person to whom 
it shall be alleged that any transfer of property or effects of such 
<:>orpomtion has been made, or in whose possession or control tlw 
same is alleged to be, may be compelled in the discretion of thl' 
court to testify in relation thereto and to answer any question;; 
tom·hing tlw transfer or possession of such property or effects, 
although sueh answer may expose the corporation of which he is a 
member to a forfeiture of its corporate rights, or any of th1:>m, or may 
tend to . crirninate s\J.ch witness or subject him to a penalty or 
forfl'iture ; but no person shall be prosecuted or subjected to any 
pl'11alty or forfeiture for or on account of any transaction, matter or 
th ing eoncerning which he may testify or produce evidence, docu
nwntary or otherwise, before the court on such examination ; provided, 
that no person so testifying shall be exempt fr9m prosecution and 
pm1ishnwnt for perjury committed in so testifying. 

ARTICLE 4 .  - PROCEEDINGS TO ANNUL O0RPORATION8. 

� 6776. By whom brought. An action may be brought by 
the state against a corporation created by or under the laws of this 
statt> for the purpose of vacating or annulling the existence of such 
corporation on the ground that its incorporation or the renewal thereof 
was procured upo11 some fraudulent suggestion or concealment of a 
material fact by the persons incorporii.ting or by some of them, or with 
their knowled�e and eonsent. 

§ 6776. Same. Causes for bringing. A11 action may be
brought by the state or by auy private person in the name of the 
statt' on lean• granted therefor by the district court upon cause shown 
for the purpose of annulling the existence of any corporation created 
by or under the laws of this state, except a municipal corporation, 
whenever any such corporation shall : 

1. Offend against any of the provisions of any law by or under
which it shall have hPen ereatecl, altered or renewed : or, 
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2. Violate the provisions of any law by which such <'orporatiun
shall have forfeited its corporate rights, privileges and franchises by 
abuse of its powers ; or, 

3. Whenever it shall have forfeited its privileges or fran<'hises hy
failure to exercise its '})Owers : or, 

4. \Vhenever it shall have done or omitted any act whieh amoun ts
to  a surrender of  its C'.orporate rights, privileges or franchiSt>s : or, 

5. Whenever it shall exercise franchises or prh·ileges not con 
fem•d upon it by law. 

§ 6777. Attorney general to bring; who may, if he re-
fuses. Whenever the attorney general shall have reason to belit>w 
that any of the acts or omissions specified in the preceding section 
can be established by proof, he shall apply for leave and upon lean, 
granted bring sueh action in ewry cllSe of public interest aml in 
every other case in which satisfactory EWcurity shall be given to 
indemnify the state ag�inst the costs and expenses which may lw 
incurred therein. In case the attorney general on appli<'ation shall 
refuse to bring such action leave to bring the same by a prirnte 
person shall be granted only on notice to the attorney general and 
the proposed defendant : and the <·ourt on granting leave in such 
case may require the prosecutor to give adequate sccurity to the state 
to indemnify it and the defendant against all taxable costs therein . 

§ 6778. When notice given to corporation. Cpon the
application by the attorney general to  bring any sueh action the 
court may in its discretion direct notice of  such application to ht� 
given to the corporation previous to the }waring and may bear the 
corporation in opposition thereto. 

§ 6779� What judgment shall provid�. Receiver. Dis
tribution of property. If in any su<'h . action it shall be adjudgt·<l 
that a corporation has forfeited its corporate rights. privilPges all(l 
franchises, judgment shall be rendered that such <'orpuratiun be ex
cluded from sueh corporate rights, privileges and franehiscs and ht> 
dissolved ; and thereupon the affairs of said c011>orntion shall lw 
wound up by and under the direction of a receivt>r to be appointed by 
the court and its property sold and <'-Onverted into mont>y : and t he 
proc�eds after paying the costs and t-xpenses shall lw distributed in 
the following order: 

1. For the payment of taxes and debts due the Fnitnl :-;tates. th \•
state of North Dakota and any eotmty; town or village therein. 

2. For the payment of the legal and equitable liens upon t h1·
property of such <'orporation in the order of their priority . 

3. The wages of laborers and employees accruing within six muni ! i s
previous to the commencement of the action. 

4. For the payment of the other just debts of the corpurat i 1 1 1 1 .
5. The residue of such moneys, if any, shall be distributt•d amun�

the stockholders thereof. 
When any corporation shall he adjudged to haw exercisP<l a fran . 

<'hise or privilege not conferred on it by law, the court may in its d i,- .  
<'retion instead of n·ndering a judgment as a hon• pro,·idnl in t h  is 
S<"dion render a judgment that sueh corporation be exclmled fr.mr 
exercising such franchise or privilege and that tht> plaintiff rt'<'UWI' 
rost.s and may also, in either case in its discrC'tion, tin"' su< 'h corpora
tion in a sum not ex<·eeding two thousand dollars to be <'olh•(·tPd a11tl 
paid in to the state treasury. 
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§ 6780. How and when receiver appointed. If such an
action is pending in the district court the receiver shall be appointed 
by the judgment of dissolution, or by a subsequent order founded 
t!�ereon. If it shall be i_wnding in the supreme court, then upon the 
entry of such judgment of dissolution the attorney general shall 
forthwith commence an action in the proper district court for the 
appointment of such receivn and the winding up of the affairs of 
such corporation; and such corporation shall, notwithstanding such 
judgment of dissolution, be deemed to exist until a receiver shall he 
appointed, qualified and duly invested with the property of such cor
poration, but shall not be able to do any act or thing, other than to 
make over and transfer its assets to such receiver. 

§ 6781. Application of preceding sections. The provisions
of the two preceding sections so far as they relate to the distribution 
of the property of the corporation and actions to appoint receivers 
therefor shall apply to any corporation when the law under which it 
exists is repealed. 

§ 6782. How costs paid. The necessary costs and disburse
ments, incurred in commencing and prosecuting such aetion by tlw 
attorney general in the name of the state, shall, when certified to by 
him, be audited by the state auditor and paid out of the state treas
ury. The receiver in such a<'tions or the attorney gennal in cnsc 
such moneys Rhall be delivered to him by sueh receiver shall repay to 
the state trea1-1urer any money advanC'cd by the state on account uf 
such costs and disbnrst>ments. 

§ 6783. Where judgment roll filed. Vpon the rendition of
such judgment against a corporation, other than an. insnranee cor
poration, or for vacating or annulling letters patent, the attorney gen
eral shall cause a copy of the judgment roll to be forthwith filed in 
the office of the secretary of state. If sueh judgment is against an 
insurance corporation, a <'opy of the judgment roll shall be tiled in 
the office of the commissioner of insurance. 

§ 6784. Does not apply to certain corporations. The pro
visions of this chapter shall not extt•nd to corporations organized 
under the laws of this state for educational, charitnble, religious or 
<'emetery purpoBt's. 

CHAPTER 27. 

AUTIONS TO RECOVER PENALTIES A:N'D FORFEIT{:RES. 

§ 6786. What forfeitures recoverable in civil action. fo
all cases not otherwise specially provided for by law, when a forfeitm·t, 
shall be incurred by any person, and the act or ornbsion for which 
the same is imposed shall not also be a misdemeanor, stwh forfc•itur(:' 
may be sued for and recovered in a civil action. When such ad or 
omission is punishable by fine and imprisonm<>nt. or hy fint' or 
imprisonment, or is specially declared by law to he a misdemeanor. it 
shall be deemed a misdemeanor within the meaning of this ehapter. 
The wor<l forfeiture as uRed in this ehapter shall in<'lude any penalty 
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in money or goods, ot.her than a fine, imposed by law as a punishment 
for crime. 

§ 6786. By whom action brought. Such action shall be
brought as follows: 

1. If the entire recovery is payable to the state by the attorney
general or the state's attorney of the proper county in the name of 
the> state. 

2. If the entire recovery is payable to a public corporation the
action shall be brought in the name of such corporation by its proper 
legal officer. 

H. If the recovery is payable partly to the state or a public corpora
tion and partly to an individual, an action may be brought by such 
individual or by the state or public <'.orporation, as the case may be, 
or by such individual and the state or :eublic corporation. 

§ 6787. Procedure same as civil action. What complaint
to allege. The summons, pleadings and proceedings therein shall 
be the same as in a civil action. It. shall be sufficient to allege in the 
complaint that the defendant is indebted to the plaintiff in the amount 
of the forfeiture claimed according to the provisions of the statute 
which imposes it, specifying the section and chapter containing such 
statute. And when such section imposes a forfeiture for several 
offenses or delinquendes, it shall specify the particular offense or 
delinquency for which the action is brought, with a demand for judg
ment for the amount of such forfeiture. In case the defendant is not 
a resident of the state an attachment may be issued in such action in 
like manner as in ordinary civil actions against nonresidents. Any 
such action may be brought for and the judgment therein may include 
as many forfeitures as the defendant may have incurred prior to its 
<'ommeiwemen t. 

� 6788. Complaint for forfeited goods. In an action brought 
to recover goods or other things forfeited by the provisions of any 
statute, it shall he sufficient to allege in the ·complaint, that such 
goods or other things have been forfeited, speeifying the section and 
C'hapter containining such statut.e with a demand of judgnrnnt for th<' 
delivery of such goods or other things or the value thereof. 

§ 6789. When for highest sum specified. \Yhen a forfeit
nr<' is imposed. not exceeding a specific sum, or when it is not less 
than one sum nor more than another, the action may be brought for 
the highest sum speciAed; a judgment may be rendered for such sum 
as the court or jury shall assess or determine to be proportionate to 
th<' offense. 

� 6790. What judgment shall direct. In all cases when 
jmlgment is reeovered pursuant to this chapter, it shall also indude 
thl' c·osts of the action, and it shall direct that if the same is not paid. 
the defendant shall be committed to the (',0unty jail of the proper 
county there to he imprisoned for a spe<'ified time, not exeeeding six 
months, which pericxl shall be fixed by the eourt in view of all the cir
eumstances of the case, or until otherwise discharged pursuant to law. 
In sn<'h cases a <'ommitment shall issue as in ordinary criminal actions. 
This section shall not prevent the enforC'ement of any such jJdgment 
hy PXecution at any timc, within 01w year from its rendition. 

§ 6791. Fort'eitures by ordinance, etc., how recovered .
. \ll forfeitures imµosed hy any by-law, ordinance or regulation of any 
town, city or villagl'. or of any C'Orporation organized under the law:-; 
of this stnte, when special provision is not othPrwise made by law for 
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their recovery or punishment provided for, the act or omission for 
which they are imposed may he sued for and recovered, pursu1mt to 
this chapter. It shall be sufficient to allege in the complaint that 
the defendant is indebted to the plaintiff in the amount of the for
feiture claimed, specifying the by-law, ordinance or regulation which 
imposes it. And when such by-law, ordinance or regulation imposes 
a penalty or forfeiture for several offenses or delinquencies it shall 
specify the particular offense or delinquency for which the action is 
brought with a demand for ll judgment for the amount of such for
feiture. All money collected on such judgment shall be paid to the 
treasurer of such town, city, village or corporation. 

§ 6792. To whom moneys collected paid. All moneys eol
lected on account of any judgment under the provisions of this 
<>hapter, except such as are payable by law to an individual shall be 
paid by the officer collecting the same to the treasurer of the state, or 
of the county, towri, city or village entitled thereto as the case may 
he within twenty days after its col}ection or receipt by him; Rnd in 
case of any neglect or failure in such payment the treasurer to whom 
such money should be paid may sue and collect the same of such 
officer by action in his name of office and upon the official bond of 
sn('h officer, if any he hlls given, with interest at the rate of twelve 
per cent per annum from the time it should have been so paid. 

§ 6793. City, etc., treasurers to collect forfeitures from
justices. Every town, village and city treasurer shall demand of 
and rec-0ver from each justice of the peace or police magistrate of his 
town, village or city respectively all moneys reeeived by such justice 
upon judgments rendered by him in actions under this chapter and 
every such justice shall on demand of such treasurer produce to him 
his docket for examination and all process and papers concerning or 
in such actions. In case of refusal or neglect by such justi<'e to pay 
over promptly such moneys upon such demand, such treasurer shall 
institute an action therefor in his name of office against such justice 
and his sureties upon his official bond. 

� 6794. Property forfeited to state. Whenever by the pro
visions of. law any property, real or personal, shall be forfeited to the 
state, or to any officer for its use, an action for the recovery of such 
property alleging the ground of the forfeiture may be brought by the 
attorney general or by the state's attorney of the county in which the 
action is triable in any court having jurisdiction thereof. 
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C H A P T E R  2 8 .

ACTION FOR THE PARTITION OF REAL PROPERTY . 

. § 6796. When may be brought. When several co-tenants 
hold and are in possession of real property as partners, joint tenants 
or tenants in common in which one or more of them have an estate of 
inheritance, or for life or lh·es, or for years, an action may be brought 
hy one or more of such persons for a partition thereof according to 
the respective rights of the persons interested therein and for a salt, 
of such property or a part thereof, if it appears that a partition can
not be made without great prejudice to the owners. 

§ 6796. What complaint must show. The interests of al l
persons in the property, whether such persons are known or unknown , 
must be set forth in the complaint specifically and particularly as far 
as known to the plaintiff ; and if one or more of the parties or the 
share or quantity of interest of any of the parties is unknown to the 
plaintiff, or is uncertain, or contingent, or the ownership of the 
inheritance depends upon an executory devise, or the remainder is a 
e-0ntingent remainder so that such parties cannot be named, that fact 
must be set forth in the complaint. 

§ 6797. Only lienors of record. Xo person having a eonwy
ance of, or claiming a lien on the property, or some part of it, net><l 
be made a party to the action, unless such conveyance or lien appear;; 
of record. 

§ 6798. Lis pendens required. Immediately after filing tlw
eomplaint in the district court the plaintiff must record in tht• officP 
of the register of deeds of the county, or of the several eounties in 
which the property is situated a notice of the pendency of the action. 
containing the names of the parties, so far as known, the object of the 
adion and a description of the property to be affected thereby. From 
the time of filing such notice for record all persons shall be deemed 
to have notice of the pendtmcy of the action. 

§ 6799. To whom summons directed. The summons must
he directed to all the joint tenants and tenants in common and all 
persons having an interest in or any lien of record by mortgage. 
Judgment or otherwise upon the property or upon any particular por
tion thereof ; and generally to all persons unknown or who han, or
claim any interest in the property. • 

§ 6800. Service by publication. Wht>n service of the sum
mons is  made by publication, thP summons as published must bt• 
accompanied by a notiee that the object of the action is to obtain a 
partition of the property, which is the suhjed of the action, brietly 
describing the same. 

§ 6801. Requisites of answers. The defendants who han•
�en personally &'rved with the summo11s and a copy of the com
plaint, or who have appeared without such service must set forth i 11 
their answer, fully and particularly the origin, nature and extent of 
their respective interests in the property ; and if such defenda11 ts 
claim a lien on the property by mort.gagP, judgment or otherwist' 
they must state the original amount and date of the sanw, and tlw 
sum remaining due thereon ; also whether the same has h<>en secun•d 
in any othn way or not : and if se<· tued, the nature and extent of such 
�pc•nrity or t lwy arP dn• 1 11ed to have wai vPd their right t�) such liPn . 

1050 



Real Property. CODE OJ:,� CIVIL PROCEDURE. 

� 5802. Title, proofs and judgment. The rights of the sev
eral parties, plaintiff as well as deft,dant, may be put in issue, trit•<l 
and determined in such action ; and when a sale of the premises i s  
necessary the title must be ascertained by proof to  the satisfaction o f  
the court before the judgment o f  sale can be made ; and when servi0t:> 
of the complaint has been made by publication, like proof must be 
required of the right of the absent 6r unknown parties before such 
judgment is rendered ; except that when there are several unknown 
persons, having an interest in the property, their rights may be con
sidered together in the action as not between themselves. 

§ 0803. When partial partition adjudged. Whenever from
any cause it is in the opinion of the court impracticable or highly 
inconvenient to make a complete partition in the first instance among 
all the parties in interest, the court may first ascertain and determine 
the shares or interest respectively held by the original co-tenants and 
thereupon adjudge and cause a partition to be made, as if such original 
co-tenants were the parties and sole parties in interest and the on ly 
parties to the action and thereafter may proeeed in like manner to 
adjudge and make partition separately of each share or portion so 
ascertained or allotted as between those claiming under the original 
tenant to whom the same shall have been so set apart, or may allow 
them to remain tenants in common thereof as they may desire . 

§ 0804. Referee to determine outstanding liens . If i t
appears to the court by the c.ertific.ate o f  the register of deeds, or derk 
of the district court, or by the sworn or verified statement of any 
person who may have examined or searched the re<·ords that there art:> 
outstanding liens or incumhmnces of reeord upon such real property, 
or any part or portion thereof, which existed and were of record at 
the time of the commencement of the action and the persons holding 
such liens are not made parties to the action, the court must eit}wr 
order such persons to be made parties to the action, by an amend
ment or supplemental complaint, or appoint a refnee to ascertain 
whether or not such liens or incumbrances have been paid or, if not 
paid, what amount remains due thereon, and their order among the 
liens or incumbrances severally held by such persons and the parties 
to the action, and whether the amount remaining due thereon has been 
EWcured in any manner and if secured the nature and extent of the 
security. 

§ 0800. Notice to appear before referee. Service. Report.
The plaintiff must cause a notice to be served a reasonable t ime prt·
vious to the day for appearance before the referee , appointed as pro
vided in the preceding se0tion, on each person having outstanding 
liens of record, who is not a party to the action, to appear before the 
referee at a spe<'ified time and place to make proof by his own affi
davit or otherwise of the amount due or to become due contingently 
or absolutely thereon . In case such person is absent or his residence 
is unknown, service may be made by publication or notice to his agent 
under the direetion of the court in such manner as may be prop<'r. 
The report of the referee must thereupon be made to the court awl 
must be confirmed, modified or set aside and a new reference ordert>d 
as the justice of the case may require . 

§ 0806. Sale or partition. If it is alleged in t lw complaint
and established by evidence, or if it appears by -the evidence without 
such allegation in the complaint to the satisfaction of the court, that 
the property, or any part of it, is so situated that partition cannot be 
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made vtithout great prejudice to the owners, the court may order a 
sale thereof. Otherwise upon the requisite proof being made it must 
order a partition according to the respective rights of the parties as 
ascertained by the court and appoint three referees therefor ; and 
must designate the portion to remain undivided for the owners whose 
intnests remain unknown or are not ascertained. 

1; :160, C. ( ' iL I' .  § 6807. Method and rule of partition. In making the par-
tition referees must divide the property and allot the several portions 
thereof to the respective parties, quality and quantity relatively con
sidered, according to the respective rights of the parties as deter
mined by the court, pursuant to the provisions of this chapter, desig
nating the several portions by proper landmarks and may employ a 
surveyor with the necessary assistants to aid them . Before making 
partition or sale the referees may, whenever it will be for tht· 
advantage of those interested, set apart a portion of the property for 
a way, road or street and the portion so set apart shall not be assigned 
to any of the parties, or sold, but shall remain an open and public 
way, road or street, unless the referees shall set the same apart as a 
private way for the use of the parties interested, or some of them , 
their heirs or assigns, in which case it shall remain such private way . 

§ ,6t . c. ( ' i \' .  1·. § 6808. Referee's report. The referees must make a report of
their proceedings, specifying therein the manner in which they 
executed their trust and describing the property divided and the share 
allotted to each party with a particular description of each share . 

!F>62. c. Ch·. r. § 6809. Judgment on report. Effect of. The eourt may
confirm, change, modify or set aside the report and, if ne<·essary, 
appoint new referees. Fpon the report being confirmed judgment 
must be rendered that such partition he effectual forewr, which judg
ment is binding and conclusive : 

1 . On all persons named as parties to the action and their legal
representatives, who have at the time any interest in the property 
divided, or any part thereof, as owners in fee, or as tenants for life, or 
for years, or as entitled to the reversion, remainder or the inheritance 
of such property, or any part thereof, after the determination of a 
µarticular estate therein, and who by any contingency may be entitled 
to a beneficial interest in the property, or who have an int�rest in any 
undivided share thereof as tenants for years or for life. 

2. On all persons interested in the property, who may be unknown ,
to whom notice has been given in the action for partition by publica
tion. 

B . On all other persons claiming from such parties or persons, or
Pither of them. 

And no judgment is invalidated by reason of the death of any 
party before final judgment or decree : but such judgment or decree is 
as conclusive against the heirs, legal representatives or assigns of such 
decedent as if it had been entered before his death . 

!I !ill:1. c 1 · 1,. I'. § 68 1 0. What tenants not affected. The judgment does not 
affect tenants for years, less than ten, to the whole of the property 
which is the subject of the partition. 

i; � , .  r· . 1 · 1,. 1 · .  § 68 1 1 . Payment of expenses. The expenSt•s of the referees. 
including those of a surveyor and his assistants, when employed. 
must be ascertained and allowed by the court, and the amount thereof. 
together with the fees allowed by the court in its <liscreti.on to the 
n•ferees, must be apportioned among the different parties to tht• 
act ion equitably . 
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§ 6812. Liens follow owner's share. When the lien is on an § �,6:i. c. c1,· . "·
undivided interest or estate of any of the parties, such lien, if par-
tition is made, shall thenceforth be a charge only· on the share 
assigned to such party; but such share must first be charged with its 
just proportion of the costs of the partition, in preference to such 
lien. 

§ 6813.  Certain estates set o:ff. When a part of the prop- § 566. c. civ. r.
erty only is ordered to he sold, if there is an estate for life or years, 
in an undivided share of the whole property, such estate may he set 
off in any part of the property not ordered to be sold. 

§ 6814. How proceed s of incumbered property applied . § "67. c. nv. 1 ·.
The proceeds of the sale of incumbered property must he applied 
under the direction of the court as follows : 

1 . To pay its just proportion of  the general costs of  the action.
2. To pay the costs of the reference.
3. To satisfy and cancel of record the several liens in their order

of priority, by payment of the sums due and to become due ; the 
amount due to be verified by affidavit at the time of paymmt. 

4. The residue among the owners of the property sold, according
to their respective shares therein. 

§ 6816. Lienor having other security. · Whenever any party § 56�. < · . nv. r.
to an action who holds a lien upon the property, or any part thereof, 
has other security for the payment of the amount of such lien the 
court may, in its discretion, order such security to be exhausted before 
distribution of the proceeds of sale, or may order a just deduction to 
he made from the amount of the lien on the property on account 
thereof. 

§ 6816. Distribution by referee. The proceeds of sale and � !169, c. ctv. P.
the seeurities taken by the referees, or any part thereof, must be dis-
tributed by them to the persons entitled thereto, whenever the court 
so directs. But in case no direction is given all of such proceeds 
and securities must be paid into court, or deposited therein, or as 
directed by the court. 

§ 5817. Part of action continued. \Yhen the proceeds of § 510. c. ch·. P.

th� sale of any share or parcel belonging to persons who are parties 
to the action, and who are known, are paid into court the action may 
be continued as between such partjes for the determination of their 
respective claims thereto, which must be ascertained and adjudged by 
the court. Further testimony may be taken in court, or by a referee, 
at the diScretion of the court, and the court may, if necessary, require 
such .parties to present the facts or law in the controversy by pleading 
as in an original action. 

§ 6818. How sales mad e. All sales of real property made by § 571 ,  c. Ch·. r.
referees under th is chapter must be made at public auction to the 
highest bidder upon notice published in the manner required for the 
sa!e of real property on execution. The notice must state the terms 
of sale and if the property, or any part of it, is to be sold subj!.'ct to a 
prior estate, charge or lien, that must be stated in the notice. 

§ 6819. Terms of sale fixed by court. The court must in § �,2. c. nv. 1 · .
the order for sale direct the terms of credit which may be allowed for 
the purchase money of any portion of the real property, of which it. 
may direct a sale on credit and for that portion of which the purd1asc 
money is required to be invested for the benefit of unknown owners, 
infants and owners out of the state. 
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!l m. c. n"- ,. . § 6820. Security for purchase money. The referees may 
t Rke separate mortgages and other securities for the whole or c-0nve11 -
ient portions of' the purchase money, or such parts of the property as 
are directed by the court to be sold on credit for the shares of any 
known owner of full age in the name of such owner : and for tlw 
shares of an infant, in the name of the guardian of such infant : and 
for other shares, in the name of the clerk of the district court, and his 
suceessors in offic�. 

1 i:.,t. c. n,· . ,.. § 682 1 .  Estate for life or years. Compensation to. The per-
son entitled to a tenancy for life or years, whose estate has been sold. is 
entitled to rec{live such sum as may be deemed a reasonable satisfac
tion for sueh estate and which the person so entitled may consent to 
ac�ept instead thereof by an instrument in writing filed with the 
clerk of the court. Cpon the filing of such consent the clerk must 
enter the same in the minutes of the court. 

� ,m. c. n,·. , .. § 6822. Compensation when consent not given. I f  such 
consent is not given, filed and entered as provided in the last section 
at or before a judgment of sale is rendered, the court must ascertain and 
determine what proportion of the proceeds of the sale afte.r deducting 
expenses will be a just and reasonable sum to be allowed on account 
of such estate and must order the same to be paid to such party or 
deposited in court for him, as the ease may require . 

p16. c. < ' 1 ' . , . . § 6823. Same when unknown person. If the persons 
t'ntitled to such estate for life or years are unknown, the court may 
provide for the prote.ction of their rights in the same manner as far 
as may be RS if they were known and had appeared. 

� m. c. c1"- "· § 6824. Value of future estates settled by court. In all 
cases of sales when it appears that any person has a vested or con
t ingent or futurE> right or estate in any of the property sold, the court 
must ascertain nnd settle the proport ionate value of such contingent 
or vested right or estate and must dired such proportion of the pro-
1 · t•eds of the sale to be invested, St•cured or paid over in i,;uch manner 
as to protect tho rights and interests of the parties. 

� :,.�. c. < ' I I'. , . .  § 6826. Terms of sale made known at time. In all cases 
of sales of property the terms must be> made known at the time, and 
if the premises consist of distinct farms or lots, they must he sold 
sL•parately. 

� ·,,!•. c. n,·. I '. § 6826. Who cannot purchase. Neither of tlw referees nor 
any person for the benefit of either of them can be interested in any 
purchase ; nor can a guardian of Rn infant party lw interested in the 
purchase of any renl property, being the subject of the action , except 
for the benefit of the infant .  All sales contrary to the pro\·isions of 
t his section are void. 

� :, ... ,. < ' . Ci\'. ,. . � 6827. Report of sale. After completing R sak, of property . 
or any part thereof, ordere<l to ht> sold. the referees must report tl1 1• • 
:-ame to the court with a descript ion of the different parcels of land 
:,;, , l<l to ench purchaser, the name of the purchaser, the• price paid or 
s1• : ured, the terms and conditions of the sale and the securities. i f  
a 1 1y .  taken . The report. must be filed in  the  offict' of  the  dork of  t lw 
di,...trict court. where the property is situated. 

� :.� 1 . c. n,. 1 · .  � 6828. Order to convey. I f  the sale is eonfirmed by t lw

c·u nrt an ordPr mmit be entered, directing the referePs to execute co,r
n•yances an<l takP SPeurities pursuant ·to such salP. whid1 they are 
ht>reby authorize<l to do. Such order may also giw diredions t" 
t hem rPspel'l ing the disposition of the prr>Ceeds of sale. 
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§ 6829. Receipt of lienor, when purchaser. When a party
entitled to a share of the property or an incumbrancer entitled to 
have his lien paid out of the Hale, beMmes a purchaser, the referet>s 
may take his receipt for so mueh of the proceeds of the sale as 
ht'longs to him. 

§ 6830. Record and bar of conveyance. The conveyance
must he recorded in the county wlwre the premises are situated, and 
shall be a bar against all persons interested in the property in any 
way, who' shall have been named as parties in the action ; and against 
all su<'h parties and persons as were unknown, if the summons was 
served by publication 1md against all persons claiming under them,  or 
either of them, 11.11d against all persons having unre<'orded dt>cds or 
liens at the commencement of the action . 

§ 683 1 .  Investment of unknown owner's proceeds. When
there are proceeds of a sale belonging to an unknown owner or to a 
person without the state who has no legal representative within it, 
the same must be invested in bonds of the United States for the ben
efit of the persons entitled thereto. 

§ 6832. Securities taken in name of clerk. When the
security of the proceeds of the sale is taken, or when an investment 
of any proceeds is made, it must be done, except as herein otherwise 
provided, in the name of the clerk of the district court of the county 
where the papers are filed, and his successors in office, who must hold 
the same for the use and benefit of the parties interested, subject to 
the order of the eourt . 

§ 6833 . When in the name of parties. When securi ty is
taken by the referees on a sale and the parties interested in such 
security by an instrument in writing under their hands delivered to 
the referees, agree upon the shares and proportions to which they are 
respectively entitled, or when shares and proportions have beeu 
previously adjudged by the court, such securities must be taken in 
the names of and payable to the parties respectively entitled thereto, 
and must be ·delivned to such parties upon their receipts therefor. 
Such agreement and receipt must be returned and fi led with thP 
derk. 

§ 6834. Clerk's duty. 'l'he clerk of the district c-0urt, in whose
name a security is taken, or by whom an investment is madt\ and his 
successor in office, must receive the interest and principal as it 
h<-eomes due, and apply and invest the same as the court may direct : 
nnd must deposit with the county treasurer all securities taken, and 
keep an account in a book provided and kept for that purpose in the 
clerk·s office, free for inspection by all persons, of investments and 
moneys received by him thereon, and the disposition thereof. 

§ 6836 . Compensation for inequality. When it appears that
the partition cannot be made equal between the parties according to 
their respective rights, without prejudice to the rights and interests 
-of some of them, and a partition is ordered, the eourt may adjudge
<'l)mpensation to be made by one party to another, on account of the
ineq uality : but such t·ompensation shall not be required to bl- made 
1o others by owners unknown, nor by an infant, unless it appears that 

·such infant has personal property sufficient for that purpose, and that
his interest will be promoted thereby . And in all cases the 00urt
has power to make compensatory adjustment between the respective
parties aecordiug to the ordinary principles of equity . 
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§ M, c. U\'. 1·. § 6836. To whom infant's share paid. When the share of
an infant is sold, the proceeds of the sale may be paid by the refer1:·e 
making the sale to his general guardi,m or the especial guardian ap
pointed for him in the action, upon giving the security required by 
law or directed by order of court. 

g :,110. c. ct\'. P. § 6837. Share of insane and incompetent. The guardian
who may be entitled to the custody and management of the estate of 
an insane person, or other person adjudged incapable of conducting 
his own affairs, whose interest in real property has been 80ld, may 
receive in behalf of such person his share of the proceeds of such real 
property from the referees, on executing, with sufficient sureties, an 
undertaking approved by a judge of the court, that he will faithfully 
discharge the trust imposed in him, and. will render a true and just 
account to the person entitled or to his legal representative. 

§ �1. c. nv. 1·. § 6838. Guardian may · consent to partition without
action. The general guardian of an infant, and the guardian entitled 
to the custody and management of the estate of an insane person or 
other person adjudged incapable of conducting his own affairs, who is 
interested in real property held in joint tenancy, or in common, or in 
any other manner, so as to authorize his being made a party to an 
action for the partition thereof, may consent to a partition without 
act.ion, and agree upon the share to be set off to such infant, or other 
person entitled and may execute a release in his behalf to the owners 
of the shares of the parts, to which they may be respectively entitled, 
upon an order of the court. 

§ w·i. c. Cl\'. P. § 6839. Costs, fees and disbursements. The costs of a par-
tition including reasonable counsel fees, expended by the plaintiff or 
t.•ither of the defendants, for the commou benefit, fees of referees and 
other disbursements, must be paid by the parties respectively entitlt><l 
to share in the lands divided in proportion to their respective interests 
therein and may be included and specified in the judgment. In that 
ease they shall be a lien on the several shares and the judgmmt may 
be enforced by t>xecution against such shares and against other prop
erty held by the respective parties. When, however, litigation arises 
between some of the parties only, the court may require the expensr• 
of such litigation to be paid by the parties thereto, or any of them. 

§ r,�. c. ch . P. § 6840. Single referee. The court with the consent of the parties
may appoint a single referee instead of three referees in the proceed
ing under this chapter ; and the single referee. wht>n thus appointed, 
has all the powers and may perform all the dutit>s required of the 
three referees. 

I P9t. c. , i , . r. § 6841. Abstract of title. How cost paid. If it appears to 
the court that it WllS necessary to have nrnde an abstract of the title 
to the property to be partitioned. and such abstract shall have been 
procured by the plaintiff, or if tho plaintiff shall have failed to han, 
the same made before the commencement of the action and any of 
the defendants shall have had sul'h ahstract affrrwar<ls made, the cost 
of the abstract with interest thereon from the time the same is suh
jt>ct to the iuspcction of the rt·Spl'Ct.ivt> part ies must bt, allowed and 
taxed. Whenewr such abstract is pro<lUl't'<i hy the µluintitf befor, · 
t lw <·ommenccmt>nt of the adiou lw must tile with his complaint a 
notil'e that an abstrad of the title has been made and is suhjt>d to · 
t lw inspeotion and use of all the parties to tht.1 aetion, dt•signating 
t hPrein where the abstract will bt1 kept for inswotion. But if tl1t' 
p la in t iff  shall have failed to procur\1 such abstract befon• c·om111t• 11ci 11g 
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the action and any defendant shall procure the same to be made, he 
shall as soon as he has directed it to be made file a notice thereof in 
the action with the clerk of the court, stating who is making the 
sall)e and where it will be kept when finished. The court or the 
ju<lge thereof may direct from time to time during the progress of 
the action, who shall have the custody of the abstract. 

§ 5842. Who may make abstJ:acts. The abstract mentioned !1 595, c. c1v. P.
in the last preceding section may be made by any competent searcher 
of records and need not be certified by the register of deeds or other 
officer; but instead thereof it must be verified by the affidavit of the 
person making it, to the effect that he believes it to be correct ; but 
the same may be corrected from time to time, if found incorrect, 
umfor the direction of the court. 

§ 5843. Interest on disbursements. Whenever <luring the !I 598, c. <lv. P. 
progress of the action for partition any disbursements shall have been 
made under the direction of the court or the judge thereof by a party 
thereto interest must be allowed thereon from the time of making 
such disbursements. 

C H A P T E R  2 9 .

FORECLOSURE OF MORTGAGES AND LIENS. 

ARTICLE 1 .  - FoRECLOSURR BY ADVERTISEM ENT. 

§ 5844. Power of sale. Foreclosure authorized. Everft § 597, C. Clv. P.
mortgage of real property containing a power of sale may upon defau t am'd. 
being made in the conditions of such mortgage be foreclosed by adver
tisement in the cases and manner hereinafter provided. 

§ 5845. When proceedings enjoined. When the mortgagee 11 1 , c. a1. 1&"3.
or his assignee has commenced proceedings for the foreclosure of a am'<I. 
mortgage by advertisement and it shall be made to appear by the 
affidavit of the mortgagor, his agent or attorney, to the satitifaction of 
a judge of the district court of the county where the mortgaged 
1>roperty is situated, that the mortgagor has a legal counterclaim or
any other valid defense against the collection of the whole or any part
of the amount claimed to be due on such mortgage, such judge may
by an order to that effect enjoin the mortgagee or his assignee from
foreclosing such mortgage by advertisement and direcUhat all further
proceedings for the foreclosure be had in the district court properly
having jurisdiction of the subject matter; and for the purpose of
{'.arrying out the provisions of this section service may be made upon
the attorney or agent of the mortgagee or assignee . 

§ 6846. Prerequisites to right to foreclose. To entitle a § 59'�. c. ch·. "·
party to make such foreclosure it shall be requisite :  am•,1. 

1. That default in a condition of such mortgage shall hnve oc1·urre<l
bv which the power of sale has become operative. 

· 2. That no action or proceedings shall have been insti tuted at law
to recover the debt then remaining secured by such mortgage, or any 
part thereof ; or if any ll<'tion or proceeding has been instituted, that 
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the same has been discontinued or that an execution upon the judg
ment rendered therein has been returned unsatisfied in whole or in 
part ; and, 

3. That the mortgage containing such power of sale has been duly
recorded and, if it shall have been assigned, that all the assignments 
thereof have been duly recorded. 

§ 6847. Foreclosure for installments. In case of mortgages
given to secure the payment of money by installments, each of the 
installments mentioned in the mortgage shall be taken and deemed 
to be a separate and independent mortgage and the mortgage for each 
of such installments may be foreclosed in the same manner and with 
like effect, as if a separate mortgage was given for each of such install
ments and a redemption of any such sale shall have the like etfect, 
as if the sale for such installment had been made upon a prior inde
pendent mortgage. 

§ 6848. How notice published. Notice that the mortgage
wilt be foreclosed by a sale of the mortgaged premises or some part 
thereof must be given by publishing the same six times, once in each 
week for six successive weeks in a newspaper of the county where the 
premises intended to be sold, or some part thereof, are situated, if 
there is one, and if not, then in some newspaper published at the seat 
of government. 

§ 6849. Form of notice. Such notice shall be in substantially
the following form : 

Notice is hereby given that that certain mortgage, executed aml 
delivered by . . . . . . . .  , mortgagor, to . . . . . . . .  , mortgagee, <lated the 
. . . . . .  day of . . . . . . . .  , 189 . .  , and filed for record in the office of the 
register of deeds of the county of . . . . . . . and state of North Dakota 
on the . . . . . . . . <lay of . . . . . . . . . .  , 189 . .  , and recorded in book . . .  . 
of . . . . . . . . . . . . . . . .  at page . . . . .  ( an<l assigned by said mortgagee to 
. . . . . . . . .  ) ,  will be foreclosed by a sale of the premises in such mort
gage and hereinafter described at the front door of the courthouse 
in the county of . . . . . . . . . .  and state of North Dakota at the hour of 
. . . .  o'clock . . . .  M. on the . . . . . . . . . .  <lay of . . . . . . . . . . .  , 189 . .  , to 
satisfy the amount due upon such mortgage on the day of sale. The 
premises described in such mortgage and which will be sold to satisfy 
the same are described as follows : (here insert description. ) 

There will be clue on such mortgage at the date of sale the sum of 
. . . . . . . . . . . .  dollars. 

§ 6860. How sale made. The sale must be at public auction
between the hours of nine o'clock in the forenoon and the setting of 
the sun on that day in the county in which the premises to be sold, 
or some part of them, are situated and must be made by the sheriff, 
acting in person or by his deputy, of the county to the highest 
bidder. 

§ 6861. Separate sale of tracts. If the mortgaged premises
consist of distinct farms, tracts or lots they must be sold separately 
an<l no more farms, tracts or lots must be sold than shall be necessary 
to Hatisfy the amount due on such mortgage at the date of the sale 
and the costs and expenses allowed by law. 

§ 6862. Mortgagee may purchase. The mortgagee, his
assigns, or their legal representatives, may fairly an<l in good faith 
purchase the premises so advertised, or any part thereof, at such sale. 

10f>8 



J,forfgage1t and Liens. CODE OP CIVIL PROCEDURE. 

§. 6863. Certificate of sale. Contents. Record. When- § tj(�i. c. ch·. r. 
l am'<I. ever any real property shall be sold by virtue of a power of sa e con-

tained in any mortgage, the officer making the sale shall immediately 
give to the purchaser a certificate of sale containing: 

1. A particular description of the real property sold.
2. The price bid for each distinct lot or parcel.
3. 'l'he whole price paid.
4. The c,osts and fees for making the sale.
8u<'h certificate must he executed and acknowledged and may be

recorded as provided in case of a certificate of sale of real property 
upon execution and shall have the same validity and effect. 

§ 6864. Redemption by whom. Rights. The property 11001. c. < ' tv. " ·
sold may be redeeme{l within one year _from the day of sale in like 
manner and to the same effect as provided in chapter 11 of this code 
for redemption of real property sold upon execution so far as the 
same may be applicable, by : 

1. The mortgagor or his successor in interest in the whole or any
part of the property. 

2. A creditor having a lien by judgment or mortgage on the prop
erty sold, or on some share or part thereof, subsequent to that on 
which the property was sold. Ruch creditor is termed a redemptioner 
and has ·all the rights of a redemptioner under that chapter. And 
the mortgagor and his successor in interest has all the rights of the 
judgment debtor and his successor in interest as provided therein. 

$? 6866. Notice to officer. The notice of redemption required § •iO'<. c. cl \·. 1,. 
to be given to the sheriff under that chapter may in foreclosure by 
advertisement be given to the officer or person making the sale. 

§ 6866. When deed issues. Eff'ect of. If such mortgaged 11 eoro. c. c1v. 1•.
premises are not redeemed it shall be the duty of the officer, or bis am ·••· 
successor in office, or other person who sold the same, or some other 
person appointed by the district court for that purpose to complete 
such sale by executing a deed of the premises so sold to the original 
purchaser, his heirs or assigns, or to any person who may have 
acquired the title and interest of such purchaser by redemption or 
otherwise. Such deed shall have the same force and effect as if it 
had been executed pursuant to a sale under a foreclosure of the mort-
gage by an action in which all persons having an interest in or lien 
upon the property subsequent to the mortgage were made parties and 
dulv served with process. 

§' 6867. Disposition of surplus. If after any such sale there I 610. c. Ch·. , ••

remains in the hands of the officer or other person making the sale 1 • ;;m�i.tss;.
any surplus money after satisfying the mortgage on such real prop-
erty sold and payment of the costs and expenses of such foreclosure 
and sale, such surplus shall be held by the officer or person making 
the sale for the period of thirty days after the sale, unless some per-
son who had at the time of the sale an interest in or lien upon the 
property sold, or some part thereof, shall serve a written notice upon 
the person or officer making the sale of a claim to such surplus or 
some part thereof. If no such notice of claim is served within the 
period aforesaid, the officer or person making the sale shall upon the 
expiration of such period and upon demand pay over such surplus 
to the mortgagor. his legal representatives or assigns. 

§ 6868. Petition of claimant for surplus. If the notice
mentioned in the last section is served upon the officer or person 
making the sale within the time therein provided, such officer or per-
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sun shall forthwith pay the surplus into the district court of tlw 
, ·ounty in which the sale was made. Any person claiming the stir
plus, or any part thereof by reason of a lien upon or interest in the 
property as provided in the last section may at any time before an 
order is made, as prescribed in the next section but one, file in the 
office of the clerk of the district court of the county where the sale 
took place a petition stating the nature and extent of his claim and 
praying for an order directing the payment to him of the surplus 
money, or a part thereof. 

§ 5869. Order directing payment. Notice of. A person
filing the petition as prescribed in the last section may after the 
expiration of thirty · days from the day of sale apply to the district 
court for an order, pursuant to the prayer of his petition. Notice of 
the application must be served either by mail or personally upon 
ea.ch person who has filed a like petition and also upon the mortgagor 
and upon the person in actual possession of the property, if any, and 
also upon every person having an interest in or lien upon the prop
erty sold subsequent to the mortgage foreclosed, and whose interest or 
lien was at the time of the sale of record in the proper offic-0 in the 
county or counties in which the property sold is situated. Such 
notioo shall be served at least eight days before the application. But 
if it is shown to the court by affidavit that service upon ariy person 
required to be served cannot be so made with clue diligence, notict' 
may be given to him in any manner which the court directs. 

§ 6860. Order for distribution. Cpon the presentation of the
petition with due proof of the service of the notiee of the application 
the court must ascertain the amount due to the petitioner an<l to eac-h 
other person whose claim is a lien upon the surplus money and the 
priorities of the several liens ; and the court shall thereupon mak1• 
such order for the distribution of th<.' 1mrplus money as justic-e requil't's 
and the same shall be distributed accordingly. 

§ 6861. Affidavit of publication filed. An affidavit made as
provided in section 5n�l3 of the public11tion of the notiee of the sah· 
and of any postponement must be filed for record by the officer mak
ing the sale in the offiee of the register of dc>eds of the county in 
which the real property is situated within thirty <lays after the sale. 

§ 6862. Affidavit recorded. �ueh affidavit muRt be recordc><l
nt length by the register of deeds of the county in which the reHl 
property is situatc>d in a book kept for the rc>cord of mortgages and 
such original affidavit, the reeord thereof and certified copies of sueh 
record shall be prima facie evi<lell<'l' of the facts therein contained. 

� 6863. Note on margin of mortgage record. A note 
referring to the page and hook where the evidence uf any sale made 
under a mortgage is recorded shall Jx, mad(' by the register in the 
margin of the record of stwh mortgage. 

§ 6864. Costs and disbursements. The party foredosing a
mortgage hy advertisc>mc>nt shall be entitled to his eosts and disburse
nwnts out uf the proeee<ls of the snle and shall also be entitled tu 
such attorney's fee as may be allowed by law. 

ARTICLE 2.  -FoRECLOSl"RE BY ACTION. 
§ 6866. Authorized. An action may be brought in the <listrid

t'uurt for the foreclosnrP or satisfaction of a mortgage upon real 
propNty in aec<mln11 <'t' with the provisions of this ariide. 
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§ 6866. Judgment includes what: Whenever an action shall
be brought for the foreclosure or satisfaction of a mortgage the court 
shall have power to render a judgment against the mortgagor for the 
amount of the mortgage debt dtie at the time of the rendition of such 
ju�ment and the costs of the action and to order and decree a sale 
of tlie mortgaged premises, or such part thereof as may be sufficient 
to pay the amount so adjudged to be due, and costs of sale and shall 
have power to order and compel the delivery of the possession of the 
premises to the purchaser ; but in no case under this article shall the 
possession of the premises so sold be delivered to the purchaser or 
person entitled thereto until after the expiration of one year from 
such sale ; and the court may direct the issuing of an execution for 
the balance that may remain unsatisfied after applying the proceeds 
of such sale. 

§ 6867. Action excludes other proceedings. After such
action shall be commenced, while the same is pending, no proceed
ings at law shall be' had for the recovery of the debt secured by the 
mortgage, or any part thereof, unless authorized by the court. 

§ 6868. When others made parties. If the mortgage debt
is secured by the obligation, or other evidence of debt, or any other 
person than the mortgagor, the plaintiff may make such other person 
a party to the action and the court may render judgment for the bal
ance of such debt remaining unsatisfied after a sale of the mortgagPd 
premises, as well against such other person as against the mortgagor, 
and may enforce such judgment as in other cases by execution or 
other process. 

§ 5869. What complaint shall state. In an action for the
fo�closure or satisfaction of a mortgage the complaint shall state 
whether any proceedings have been had at law or otherwise for the 
recovery of the debt secured by such mortgage, or any part thereof ; 
and if there has, whether any and what part thereof has been collected. 

§ 6870. When judgment at law obtained. If it appears
that any judgment has been obtained in an action at law for the 
moneys demanded by such complaint, or any part thereof, no pro
ceedings shall be had in such case, unless an execution against the 
property of the defendant in such judgment has been issued and the 
Hheriff or other officer shall have made return that the execution is 
unsatisfied in whole or in part and that the defendant has no prop
erty out of which to sa,tisfy such execution. 

§ 6871. Sales made by whom and where. All sales of
mortgaged premises under an order and decree of foreclosure must be 
made by a referee, sheriff or his deputy of the county or subdivision 
where the court in which the judgment is rendered is held, or other 
person appointed by the court for that purpose, and must be made in 
the county or subdivision where the premises, or some part of them, 
are situated and shall be made upon the like notice and in the same 
manner as provided by law for the sale of real property upon exe-
cution. 

§ 6872. Certificate of sale. Deed and e:ffect. Whenever
any real property shall be sold under judgment of foreclosure pur
suant to the provisions of this article, the officer or other person 
making the sale must give to the purchaser a certificatP of sale as 
provided by section 5853 ; and at the expiration of the time for the 
redemption of such property, if the same is not redeemed the person 
or officer making the sale, or his SU<'<'essor in offi<'e, or other officer 
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appointed by the eourt must make to the purchaser, his heirs or assigns, 
or to any person who has acquired the title of such purchaser by 
redemption or otherwise a deed or deeds of such property. Such deed 
shall vest in the grantee all the right, title and interest of the mortgagor 
in and to the property sold at the time the mortgage was executed, or 
which was subsequently acquired by him and shall be a bar to all claim, 
right or equity of redemption in or to the property by the parties to 
such action, their heirs and personal representatives, and also against 
Rll persons claiming under them, or any of them, subsequent to the 
c-ommencement of the action in which such judgment was rendered. 

§ 5873. Application of proceeds. The proceeds of every
such sale must be applied to the discharge of the debt adjudged by 
the court to be due and of the costs ; and if there is any surplus it 
must be brought into court for the use of the defendant or of the 
person entitled thereto, subject to the order of the court. 

§ 5874. When surplus invested. If such surplus, or any
part thereof, shall remain in court for the term of three months with
out being applied for, the judge of the district court may direct the 
same to be put out at interest for the benefit of the defendant, his 
ri>presentatives or assi�s, subject to the order of the court .  

§ 5875. Complaint dismissed on payment of installments
due. ,vhenever an action shall be commenced for the foreclosure 
of a mortgage upon which there shall be due any interest, or any 
portion or installment of the principal and there shall be other por
tions or installments to become due subsequently, the complaint shall 
be dismissed upon the defendant's bringing into court at any time 
before decree of sale the principal and interest due with costs and 
disbursements. . . 

§ 5876. When payment stays procet)dings. If at auy time
after judgment and before sale, the defendant shall bring into court 
the principal and interest due with costs, the proceedings in such 
action shall be stayed ; but the court may enforce the judgment by a 
further order upon a subsequent default in the payment of any of the 
installments or any part thereof, or of any interest thereaft�r becom
i11g due on such mortgage. 

� 6877. Referee to view .premises. If the defendant shall 
not brin� into court the amount due with costs or if for any other 
eause a Judgment or decree shall be entered for the plaintiff, the l'Ourt 
may appoint a referee to ascertain and report the situation of the 
mortgaged premises, or may determine the same on oral or other testi
mony, and if it shall appear that the same can be sold in parcels 
without injury to the interest of the parties, the decree must direct. 
so much of the mortgaged premises to be sold as will be sufficient. to 
J 'HY the amount then due on such mortll;age with costs and sueh judg
nwnt or decree shall remain as security for any subsequent default. 

� 5878. Successive judgments and sales. If in the easo 
mentioned in the preceding section there shall be any default subst-
quent to such judgment or decree in the payment of any portion or 
installment of the principal, or of any inwrest due upon such mort
gag<', the court may upon the application of the plaintiff by a further 
ordt-r founded upon such first Judgment or decree direct a sale of so 
mueh of the mortgaged premises to be made under such decree as will 
l>t> sufficient to satisfy the amount so due with costs of the applica
tion and t lw subsequent proeeedings thereon, and t.he same proceed
ings may be had as often as a default happens. 
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§ 6879. Sale of whole on fl.rat default. If in any of the fore
going cases it shall appear to the court that the mortgaged premises 
are so situated that a sale of the whole will be most beneficial to the 
parties, judgment or decree must in the first instance be entered for 
the sale of the whole premises accordingly. 

§ 6880. Rebate on undue part. In such case the proceeds
of such sale must be applied as well to the interest or portion or 
installment of the principal due as toward the whole or residue of the 
sum secured by such mortgage and not due and payable at the time 
of such sale, and if such residue does not bear interest, then the court 
may direct the same to be paid with a rebate of the legal interest for 
the time during which such residue shall not be due and payable, or 
the court may direct the balance of the proceeds of such sale after 
paying the sum due with costs to be put out at interest for the benefit 
of the plaintiff to be paid to him as the installments or portions of 
the principal or interest may become due and the surplus for the 
benefit of the defendant, his representatives or assigns, to be paid to 
them by order of the court. 

§ 6881. Redemption. All real property sold upon foreclosure
of mortgages by order, judgment or decree of court may be redeemev 
at any time within one year after such sale as prescribed by S€1dion 
5854 upon foreclosure by 11.dvertisement. 

� 6882. Injury to property restrained. The court may by 
inJunction on good c11.use shown restrain the party in possession from 
doing any act to the injury of real property during the existence of 
the lien or foreclosure of a mortgage thereon and until the expiration 
of the time allowed for redemption. 

ARTICLE 3. -- FORECLOSURE OF J.\foUTOAGES UPON PERRON AL 

PROPERTY. 

§ 6883. Power of sale. Foreclosure authorized. A mort
gage of personal property containing a power of sale upon default 
being made in the conditions of such mortgage, authorizing the exer
cise of such power, may be foreclosed in the manner and upon the 
notice in this article provided. 

§ 6884. When proceedings enjoined. When the mortgagee
or his assignee has commenced foreclosure by advertisement and it 
shall be made to appear by the affidavit of the mortgagor, his agent 
or attorney, to the satisfaction of the judge of the district court of 
the county where the mortgaged property is situated that the mort
gagee has a legal counterclaim or any other valid defense against the 
collection of the whole or any part of the amount claimed to be due 
on such mortgage, such judge may by an order to that effect enjoin · 
the mortgagee or assignee from foreclosing such mortgage by adver
tisement and direct that all further proceedings for the foreclosure 
be had in the district court properly having jurisdiction of the sub
ject matter ; and for the purpose of carrying out the provisions of 
this section service may he made upon the attorney or agent of the 
mortgagee or assignee. 

§ 6886. Publication of notice of sale. Xotice that the mort
gage will be foreclosed by a sale of the mortgaged proi:wrty shall be 
published once and at least six days prior to the sale in n newspaper 
published at the place of sale ,  if there is one : oth<:>rwise in any news-
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paper published in the county in which the sale is to be made; and 
if there is no newspaper published in the county, notice shall be given 
by posting the same in five public places in such county for at least 
ten days prior to the sale. If the- mortgagor or his agent shall notify 
the mortgagee or his agent in writing at the time of the seizure of 
the property of his election that notice be given by posting instead 
of by publication, it shall be given accordingly as hereinbefore pro
vided. 

§ 6886. Contents of notice. Such notice must specify :
1. The names of the mortgagor and mortgagee and of the assignee,

if any. 
2. The date of the mortgage.
3. The nature of the default and the amount claimed to be due

thereon at the date of the notice. 
4. A description of the mortgaged property, conforming substan

tially to that contained in the mortgage. 
3. The time and place of sale.
H. The name of the party, agent or attorney foreclosing such

mortgage. 
§ �. c. 26• ll"S!l. • § 6887. When sale made. Postponement. All sales under

am·,1 . this article shall be commenced between the hours of twelve o'clock 
noon and four o'clock in the afternoon on Saturday within thirty days 
after the seizure of the property, unless the sale shall be postponed. 
Any sale may be postponed one week by public announcement at th< · 
time of postponement when there are no bidders, or when the amount 
offered is grossly inadequate, or upon the request of the mortgagor. 

§ 7, ,,. :!6, 1889• § 6888. Report of sale. \Vithin ten days after the sale of any
am'tl. mortgag1.>d property as herein provided the person making the sale 

shall make out in writing a full report under oath of all the proceed
ings in such foreclosare, specifying particularly the property sold. 
the amount received therefor, the amount of the costs and expenses 
itemized and the disposition made by him of the proceeds of the sale 
and shall file the same in the offict> of the regish.'i' of det>ds of the 
county where t.he mortgage is filed, which rt-'port shall be recdved in 
all courts as prima facie evidence of the facts therein stat('d. 

ft �. c. 2,, . 1 ,,!1. § 6889. Dlsposition of proceeds. Out of the proceeds aris-
2· �;-.. :1 1�m. ing from the sale the person making the sale shall pay: 

1 .  The costs and expenses of forec-losure. 
2. The amount of the mortgage debt to the person entitled thereto :

ru�. 
3. The balanee, if any, to the owner of the mortgaged property.

11 :1. c. :i2• 1,,-,. § 6890. Who may purchase at sale. The mortgagee, his 
..assigns, or any other person may in good fai-th become a purc-haser of 
the property sold. 

� !t, t', :!6. •�'fl. am ·t1 .  
§ 6891. Stipulation waiving provisions of article void.

Any stipulation or agreement in any chattel mortgage by whieh any
provisions of this article are waived shall be voi<l. 

I: 6. e. �••· ' "�9. � 6892. Fees for publication of notice. The fees for tlw
a11 , · , 1 . pnblication of notice under the provisions of this article shall in 110

c-nse PXceed the sum of three dollars. Nu grc-ater charge shall be Yalid 
for the keeping of lin� stock between the date of its seizure and thP 
date of sale or redemption than is now providPd by law for the keep
ing of live stock when impounded. 
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§ 5893. Places of sale designated. The boards of county com
missioners of the S(•veral counties shall at their regular quarterly meet
ing in April each year designate not less than five public places in their 
respective counties, which shall be the only market places for the sale of 
chattels under the provisions of this article, unless the mortgagor and 
mortgagee agree upon and designate in writing another place in the 
county as the place of sale , in which case the sale shall be made at the 
place so designated, which written agreement or designation shall be at
tached to and filed with the report of sale. Growing or harvested crops, 
grain in bulk, lumber, cord wood, buildings or other like articles may 
be sold under the provisions of this article without moving the same 
to one of the market places herein provided for. 

§ 5894. How redemption from sale made. Any mortgagor
of personal property, or bis assignee, may redeem the same from a 
sale upon foreclosure of any mortgage within five days after such sale, 
exclusive of the day of sale by paying or tendering to the owm•r of 
the mortgage at the time of sale, his agent or attorney, or the person 
making the sale, the amount for which said property was sold with 
the costs of sale and intc>rest at the rate of seven per cent per annum 
from the date of the sale. The mortgagor or his assignee, desiring to 
rnleem such property shall at the time of sale give written notice to 
the person mnking the sale of his desire to make such redemption ; 
otherwise hc> shall be det•med to have wnived his right to do so. In 
cnse sueh notice is served, the person making such sale shall retain 
the possession of the property sold until the expiration of said five 
days, and shall be entitled to his reasonable expenses in caring for 
t he same. In cnse a part only of the prope-rty sold is redemned the 
redemptioner shall pay or tender in addition to the price for which 
su<'h part was sold such a proportion of the costs of sale as said price 
bears to the c>ntire price of all the property sold and also the reason
n hle expense of caring for the property redeemed and interest. 

§ 6896. Misdemeanor to remove from county. ,vhen
written noticl' of a desire to redeem personal property as provided in 
the last section has been given, any person removing such property 
from the county, in which it was sold, prior to the period herein pro
vided for redemption without the written consent of the owner of 
said property at the time of sale shall he guilty of a misdemeanor, 

§ 6896. Certificate of redemption. l'pon the payment or
tt-nder of the amount neeessary to redeem, the mortgaget•, or person to 
whom the same is paid or tendered, shall execute and deliver to the 
redemptioner a certificate of such redemption, particularly describing 
the property redeemed and the mortgage under which the samt� was 
sold. which ec·rtificate may be filed in the office of the rt'gister of 
dePds of the county in which the mortgage is filed and shall operate 
as a n•lease of said property from the mortgage. 

ARTICLE 4. - A�CTIONS TO FORECLOSE LIENS ON PERSONAL PROPERTY . 

§ 5897. Foreclosure authorized. An action may lw main
tained in the district court to foreclose any lien upon personal 
property. 

§ 5898. Warrant to seize property. If the plaintiff is not
in possession of the property, a warrant may at the ti me of issuing 
the. summons; or any time bl'fore judgment, be issued by the clerk of 
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the court in which the action is commenced, commanding the sheriff 
to seize and safely keep the same to abide the final judgment in the 
action. Such warrant may be issued upon the filing of a verified 
complaint with the clerk, setting forth a cause of action in favor of 
the plaintiff and against the defendant for the foreclosure of a lien 
upon the property, possession of which is sought to be obtained. 
The sheriff must immediately execute the warrant by seizing the 
property and holding the same until disposed of according to law. 

§ 6899. Form of warrant. -The warrant mentioned in the last
section, exclusive of the venue and title of the action, shall be in sub
stantially the following form : 
To the sheriff of the county of . . . . . . • • . . • •  : 

The plaintiff in the above entitled action having filed in my office a 
verified complaint, setting forth a cause of action in favor of the 
plaintiff and against the defendant above named for the foreclosure 
of a lien upon the personal property hereinafter described and haYing 
given the undertaking required by law ; 

Now, therefore, you are hereby c,0mmanded immediately to seize 
and safely keep, until disposed of according to law, the following 
described personal property belonging to the defendant, . . . . . • . . . . . 
situated in the county of . . . . . . . • . .  and state of North Dakota, to-wit : 
( Here insert description of property ) .  

Such warrant shall be attest�d and sealed in the same manner as a 
warrant of attachment. 

§ 6900. Und ertaking. Before issuing the warrant the derk
must require n written undertaking on the part of the plaintiff with 
sufficient surety to the effect, that if the defendant reeovers judgment, 
the plaintiff will pay all costs that may be awarded to the defendant. aud 
all damages which he may sustain by reason of any St'izure und('r the 
warrant, not exceeding the sum named in the undertaking, which 
must be at least the amount claimed in the complaint and in no cas..• 
less than one hundred dollars. 

§ 690 1. Jud gment must state what. In such action judg
ment in favor of the plaintiff must specify the amount due on the 
lien and direct a sale of the property to satisfy the same and the ern,ts. 
by a person appointf'd thereby, or by an officer designated therein.  in 
the manner provided for the sale of personal property under exe1·u 
tion ; and the application by l1 im of the proceeds of the sale, less his 
fee>s and expenses, to the payment of the judgment aud costs. It may 
also provide for the payment of the surplus to the owner of the chattel 
and for the safe-ket-ping of the surpluH, if necesi::ary, until it is clainwd 
by him. If the defendant upon whom the summons is personally 
served ·is liable for the amount of the lien, or for 1my part thert'of. 
judgment may be entered against him ac:c�mlingly. 

§ 6902. Certain provisions relating to attachments appli
cable. The provisions of the chapter on attachment relatiw to  
reboncling, the sale of perishable property and proceedings in C'tli;P 

judgment is in favor of the defendant shall apply to proceell ing,.; 
under this article so far as the same are applicabh.' . 

§ 690 3. Other remedies not aft'ected. This article d01.·s not
atfeet any existinj.! right or rrnwdy to foreclose or sat isfy a lien up on 
JJ t •ri,;,mal property without nt' tion. 
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CHAPTER 30. 

~-\.CTIO�:-i TO DETERMINE CONFLICTING CLAIMS TO 
REAL PROPERTY AND OTHER ACTIONS 

CONCERNING REAL ESTATE. 

§ 6904. Action to determine adverse claim. An action
may be maintained by any person having an estate or interest in real 
property against another who claims an estate or interest therein 
.ndverse to him for the purpose of determining such adverse claim. 

§ 6906. No costs on disclaimer or default. If the defendant
in such adion disclaims in his answer any interest or estate in the 
JJroperty or suffers judgment to be taken against him without answer, 
the plaintiff cannot recover costs. 

§ 6906. Description of property in complaint. In an action
for the recovery of real property it must be described in the com
plaint with such certainty as to enable an officer upon execution to 
identify it. 

§ 6°907. Joinder of defendants. In an action commenced by
a pnson out of possession of real property to determine an adverse 
daim, interest or estate therein, the person making such adverse claim 
and persons in possession under him may be joined as defendants, 
and if the judgment is for the plaintiff, he may have a writ for thP 
posi.;ession of the premises as against the defendants in the action 
against whom the judgment is rendered. 

§ 6908. Of plaintiffs. Any two or more persons claiming any
�stnte or interest in lands under a common source of title, whether 
holding as tenants in common, joint tenants, copnrtners or in sev
t>ralty, may unite in an action against any person claiming an adverse 
.:'state or interest therein for the purpose of determining such adverse 
daim, or of establishing such common source of title, or of declaring 
the same to he held in trust, or of removing a cloud upon the same. 

§ 6909. Judgment when right fails after action brought.
In an adion for the recovery of real property, when the plaintiff 
shows a right to recover at the time the action was commenced, but 
it appears fhat his right has terminated during the pendency of tht' 
aC'tion, the verdict and judgment must be acc-0rding to the fact and 
the plaintiff may recover damages for withholding the property. 

§ 6910. Improvements allowed as counterclaim. In an
action for the recovery of real property upon which permanent 
improycmcnts have been made by a defendant or those under whom 
he claims, holding under color of title adversely to the claim of the 
JJlaintitf in good faith, the value of such improvements must be 
all<,wed as a counterclaim hy sueh defendant. 

§ 6911. How counterclaim pleaded. The counterclaim in
such action must set forth among other things the value of the land 
aside from the improvements thereon and also as accurately as practi
<>ahle the improvements upon the land and the value thereof. 

§ 6912. Specific :flnding as to improvements. Issues may
be joined and tried as iu other actions and the value of the land aside 
from the value of the improvementi;i thereon and the separate value 
of the improvements must be specifically found by the verdict of the 
jury. the report of the referee or the findings of the court. 
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§ 5913. Adjustment of cross judgments. The judgment of
the court upon such finding, if in favor of the plaintiff for the 
recovery of the real property and in favor of the defendant for the 
counterclaim, shall require such defendant to pay to the plaintiff the 
value of the land as determined by such findings and the damages, if 
any recovered, for withholding the same and for waste committed 
upon such land by the defendant within sixty days from the rendition 
of such judgment, and in default of such paymtmt by the defendant, 
that the plaintiff shall pay to the defendant the value of the improve
ments as determined by such finding, less the amount of any damages 
so recovered by plaintiff for withholding the property and for any 
waste committed upon such land by the defendant, and until such 
payment or tender and deposit in the office of the clerk of the conrt 
in which such action is pending, no execution or other process shall 
issue in such action to dispossess such defendant, his heirs or assigns. 

§ 5914. Both parties have right of entry. 'l'he court in .
which an action is pending for the recovery of real property or for 
damages for an inJury thereto, or a judge thereof, may on motion 
upon notice bv either party for good cause shown grant an order 
allowing to sucb party the right to enter upon the property and make 
survey and measurement thereof and of any tunnels, shafts or drifts 
thereon for the purpose of the action, even though entry for such 
purpose has to be made through other lands belonging to parties to 
the action. 

§ 5915. Order for entry. Service. The order must describe
the property and a copy thereof must be served on the owner or occu
pant and thereupon such party may enter upon the property with 
necessary surveyors and assistants and make such survey and meas
urement, but if any unnecessary injury is done to the proJ>E'rt.y he is 
liable therefor. 

§ 5916. Purchaser may recover for waste. When 1w\l
property has been sold on execution the purchaser thereof, or any 
person who may have succeeded to his interest, may after his c>state 
becomes absolute recover damages for injury to the property by the 
tenant in possession after sale and before possession is delin'n'd 
under the conveyances. 

§ 6917. Alienation not to aft'ect action. An action for tht\
reeovery of real property against a person in possession cannot tw 
prejudfoed by any alienation made by such person either before or 
after the commencement of the action. 

§ 6918. Mining customs govern mining claims. In ,wtio11s
respecting mining claims proof must be admitted of the <"Ustoms. 
usages or regulations established and in force at the bar or diggin!.(:i 
embracing such claim; and such customs, usages or regulations. wlwn 
not in conflict with the laws of this state and the Pnited StatPs. must 
govern the decision of the action. 

§ 6919. Claimants on public land. Any person sdtlt<d upon
the public land,, b1:longing to the United States on which st>ttlt,111ts11! 
is not expressly prohibited by congress, or some department of t h1• 
�eneral government, may maintain an aetion for any injurit>s llo,w 
the same. also an ac-tion to reeover the posspssion thereof in tlH' sa11t'.1

mnmwr ns if hl' poi-sessed a fet, simple title to said lands. 
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CHAPTER 31. 

ACTION FOR NUISANCE, W A8TE AND. WILLFrL TRE:-;. 
PASS ON REAL PROPERTY. 

§ 6920. Who may bring action of nuisance. An action
may be maintained by any person whose property is injuriously 
affected or whose personal enjoyment is lessened by a nuisance as 
defined in the civil code; and by the judgment the nuisance may be 
enjoined or abated as well as damages recovered. 

§ 6921. Waste. When actionable. If a guardian, tenant for
life or years, joint tenant or tenant in common of real property com
mits waste thereon, any person aggrieved by the waste may bring an 
action against him therefor, in which action there may be judgment 
for treble damages, forfeiture of the estate of the party offending and 
eviction from the premises. 

§ 6922. When and to whom judgment given. Judgment
of forfeiture and eviction shall only be given in favor of the person 
entitled to the reversion against the tenant in possession when tlw 
injury to the estate in reversion shall be adjudged in the action to qe 
e11ual to the value of the tenant's ('State or unexpired term, or to haYe 
been done in malice. 

CHAPTE.R 32. 

ACTION FOR THE 8CPPORT OF MARRIED WOMEX. 

§ 6923. When maintainable. Any married woman may maiu
tnin an action in the district court of the county in which she resides 
against her husband for failure on his part to provide for her support 
and the support of her miuor children, if any, by said husband living 
with her. 

§ 6924. Power of court to render judgment. If it shall
nppear to the court upon the trial of such action that the husband is 
able to support or contribute to the support of his wife and said chil
clren, if any, and that he neglects or refuses to perform his duty in 
that respeet, the court shall have power to render such judgment as 
to the support by said husband of his wife and said children as shall 
be equitable in view of the drcumstances of both parties. 

§ 0920. Practice. The practice in such action shall conform
as nearly as may he to the practice in actions for divorce. 

§ 6926. What payments by husband compelled. The
court may in its discretion require the husband to pay any money 
necessary to enable the plaintiff to prosecute the action and for the 
support of the plaintiff and her children during its pendency. 

§ 6927. Security required. Receiver. The court may require
the husband to give reasonable Recurity for making any payments 
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required under the provisions of this chapter and may enforeC' t lw 
same by the appointment of a receiver or by any remedy appli 1•ahle 
to the case. 

§ 6928 . Modifying or vacating judgment. The judgment
may be modified or vacated at any time upon the hearing uf tht• 
parties. 

C HAPTE R 33.  

ACTIONS AGAINST THE STATE. 

§ 6929. When authorized. Where brought. Undertak
ing for costs. An action respecting the title to property, or arif,iH!.f 
upon contract may be brought in the district court against the stat1· 
the same as against a private person. When such actions are not uf 
a local nature they shall be brought in the county of Burleigh . Th 
plaintiff at the time of commencing such action shall file an undt�r
taking with sufficient surety to he approved by the clerk of court to 
the effect that he will pay any judgment for costs that may be ren
dered against him . 

§ 6930. Claim presented and refused before action
brought. No action upon a claim arising upon contract for th,· 
recovery of money only can be maintained against the state until tltl' 
c laim has been presented to the state auditor for allowance and allow
ance thereof refused. The neglect or refusal of the auditor to act 01t

such claim for a period of ten days after its presentation for allow
ance shall be deemed a refusal to allow the claim .  

§ 693 1 .  How judgment collected. No  execution shall issue
against the state on any judgment, but whenever a final judgment 
against the state shall have been obtained in any action the clerk 
shall make and furnish to the state auditor a duly certified copy of 
such judgment and the auditor shall in due course draw his warrant 
upon the state treasurer for such amount and deliver the same to tbt• 
person entitled thereto. 

C H A P T E R 3 4 .

CONTEMPTS. 

ARTICLE 1. -CRDIIN.-\L CoNT E:\l PTS. 

� 6932. Defined. Every court of reconl shall have power t , , .  
pnn i,-;h a s  for 11 criminal contempt perso11 s guilty of any of t b· 
f1 1 l l owi11g adi- and no other : 
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1 .  Disorderly, contemptuous or insolent behavior committed dur
ing its sitting in its immediate view and presence and directly 
te1iding to interrupt its proooedings, or to impair the respect due to 
it's Ruthority. 

2. Any breach of the peace, noise or other disturbance directly
tending to interrupt its proceedings. 

B. Willful disobedience of any process or order lawfullr issued or
made � it. 

4. Resistance willfully offered by any person to the lawful order
or process of the court. 

5. The contumacious and unlawful refusal to be sworn as a
witness ; or after being sworn, to answer any legal and proper 
intnrogatory. 

11. The publication of a false or grossly inaccurate report of its
prot·eedings ; but no court can punish as a contempt the publication 
of R true, full and fair report of any trial , argument, decision or othl'r 
proceeding therein. 

§ 6933. Punishment for. J>unishment for a contempt speci
fied in the last section may be by fine, not exceeding two h_undred 
and fifty dollars or by imprisonment not exceeding thirty days in the 
jail of the county where the court is sitting, or both, in the discretion 
of the court. When a person is committed to jail for the nonpayment 
of such fine, he must be discharged at the expiration of thirty days ; 
but when he is also committed for a definite time, the thirty days 
m ust be computed from the expiration of the definite time. 

ARTICLE 2. - CIVIL CmnEMPTS. 

§ 6934. Defined. Every court of record has power to punish
by fine and imprisonment, or either, a neglect or violation of duty or 
other misconduct by which a right or remedy of a party to a civil 
action or proceeding pending in the court may be defeated, impaired, 
impeded or prejudiced in the following cases : 

1 .  • An attorney, counselor, clerk, sheriff, coroner or other person in 
any manner duly elected or appointed to perform a judicial or minis
terial service for a misbehavior in his office or trust, or for a willful 
n<>glect or violation of duty therein ; or for disobedience to any lawful 
order or process of the court or of the judge thereof. 

2. A party to an action or proooeding, for putting in fictitious
bRil, or a fictitious surety, or for. any deceit or abuse of the process or 
proceedings of the court. 

3 . A party to an action or proceeding, an attorney, counselor or
other person, for the nonpayment of a sum of money ordered by the 
c-ourt to be paid, in a case where by law execution cannot be awarde d 
for the collection of such sum ; or for any other disobedience to any 
lawful order, judgment or process of the court. 

4. A person for assuming to be an attorney, or counselor or other
officer of the court and acting as such without authority ; for rescu
ing any property or person i.n the custody of an officer by virtue of 
any process or order issued by such court ; for fraudulently and will
fully preventing or disabling from attendance or testifying a witness 
or a party to an action or proceeding, or unlawfully detaining such 
witness or party while going to, remaining at or returning from the 
c-ourt where the action or proceeding is noticed for trial or hearing, 
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or is being tried or heard ; or for any other unlawful interferenc,e with 
the proceedings therein. 

5. A person subpomaed as a witness for refusing or neglecting to
obey the subpama, or to attend, or to be sworn, or to answer as a 
witness. 

6. A person summoned as a juror in any court, for improperly
conversing with a party to an aC'tion or proceeding to be tried at that 
term, or with any other person, in relation to the merits of such action 
or proceeding ; or for receiving a communication from any person in 
relation to the merits of such an action or proceeding without immedi
ately disclosing the same to the court. 

7 . An inferior magistrate, judge, officer or tribYnal, for proceeding
contrary to law in a case or matter which has been removed from his 
jurisdiction to the court inflicting the punishment ;  or for disobedience 
to any lawful order or process of the latter court. 
' 8. In any other oase expressly authorized by the codes or statutt:>i

of this state, or where an attachment, or any other proceeding to 
punish for a contempt has been usually adopted and practiced in a 
court of record to enforce a civil remedy or to protect a right of a 
party to an action or prOC'eeding in such court. 

ARTICLE 3. -PRACTICE IN CONTEMPTS. 

§ 6936. How punished when in presence of court. When
the offe�se is committed in the immediate view and presence of the 
court or of the judge upon a trial or hearing it may be punished 
summarily. For that purpose an order must be made, stating the 
facts which constitute the offense and reciting that the same occurred 
in such immediate view and presenee and plainly and specifically 
prescribing the punishment to be inflicted therefor. 

§ 6936. When not in presence . When the offense is not so
committed the C'-0urt or judge must upon being satisfied by affidavit 
of the commission of the offense, either : • 

1 .  Make an order requiring the ae0used to show cause at a time 
and place therein specified why he should not be punished for the 
alleged offense ; or, 

2. Issue a warrant of attachment directed to the sheriff of any
county where the accuse<] may be found, commanding him to arrest 
the accused and bring him before th·e court or jmlge, either forthwith 
or at a time and place therein specifie<l to answer for the alleged 
otknse . 

§ 6937. Order to show cause . Attachment. An order to
show cause may be made in the action or procPeding in  or respecting 
which the offense was commitfr<l, eitlwr befort:> or after the final judg
ment or order therein, and is equivalent to  a notiec of motion ; and 
the subsequ�nt proc1·P<lings t lwreupon shall be taken in the action 
or procet:>ding us upon a motion made therPin. In case an athwh
nwnt is  issued it shall be  clt•eml·d an original special proc-eeding by 
the state as plaintiff agniust the ace-used as defendant. 

§ 6938. Papers served on accused. A eopy of the warran t
an�I of the affidavit, or report of a referPe upon whic-h it is issued. 
must be st>rved upon the accusP<l when he is arrested by ,·irtue thereof. 
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§ 5939. Indorsement on warrant of amount of undertak
ing required. When a warrant of attachment is issued the court 
or judge may in discretion by an indorsement thereon fix a sum in 
which the acci1sed may give an undertaking for his appearance to 
answer. 

§ 5940. Duty of sheriff when undertaking not given. If
an indorsement is not made upon the warrant, or if such an indorse
ment is made and an undertaking is not given as prescribed in the 
next section, the sheriff after making the arrest must keep the accused 
in his custody, until the further direction of the court or judge. 
When from sickness or other cause the accused is physically unable 
to attend before the court or judge, that fact is a sufficient excuse to 
the sheriff for not producing him as requir�d by the warrant. In 
that case the sheriff must produce him as directed by the court or 
judge after he becomes able to attend. The sheriff need not in any 
case confine the accused in prison or otherwise restrain him of his 
liberty, except so far as is necessary in order to secure his personal 
attendance . 

§ 5941. Accused discharged from arrest on delivering
undertaking. ·when an indorsement is made upon the warrant as 
prescribed in the last section but one, the accust>d must be discharged 
from arrest upon his executing and delivering to the $heriff at any 
time before the return day of the warrant an undertaking to the state 
in the sum specified in the indorsement with sufficient surety to tht> 
effect that he will appear on the return of such attachment and abide 
the direction of the court. If required by the sheriff, such surety 
must justify in the same manner as bail upon an arrt>st. 

§ 5942. Procedure on return of warrant. When the accused
is produced by virtue of a warrant, or appears upon the return of a 
warrant, or of an order to show cause the court or judge must, unless 
the accused admits the offense charged, cause interrogatories to be 
filed, specifying the facts and circumstances of the offense charged 
against him. The accused must make written answer thereto under 
oath within such reasonable time as the court or judge allows there
for and either party may produce affidavits or other proof contradict
ing or corroborating any answer. V pon the original affidavits, the 
answer and subsequent proofs the court or judge must determine 
whether the accused has committed the offense charged. 

§ 5943. Final order directing punishment. If it is de;ter
mined that the accused has committed the offense charged and, if it 
is a contempt defined in section 5H34, that it was calculated to or 
actually did defeat, impair, impede or prejudice the rights or remedies 
of a party to an action or proceeding pending in the court or before 
the judge or a referee, the court or judge must make a final order 
accordingly, directing that the accused be punished by fine or 
imprisonment, or both, as the nature of the case requires. A warrant 
of commitment must issue accordingly. 

§ 5944. Payment to party injured instead of fine. If an
actual loss or injury has been produced to any party by the miscon
duct alleged, the court or judge shal! order a sufficient sum to be paid 
by the offender to such party to indemnify him and to satisfy his 
costs and expenses instead of imposing a fine upon the accused : and 
in such case the payment and acceptance of such sum shall ht> an 
absolute bar to any action by the aggrievNl party to recovt>r damages 
for such injury or loss. When no such aetual injury or loss has been 
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produced the fine shall not exceed two hundred and fifty dollars over 
and above the costs and expenses of the proceeding. A corporation 
may be fined as prescribed in this section. 

§ 6946. Imprison ment until act performed. When the
miseonduct proved consists of an omission to perform an act or duty, 
which it is yet in the power of the offender to perform, he shall be 
imprisoned only until he has performed it and paid the fine imposed. 
In such a case the order and the warrant of commitment, if one is 
issued, must specify the act or duty to be performed and the sum to 
be paid. In every other case, when special provision is not other
wise made by law, the offender may be imprisoned for a reasonable 
time not exceeding six months, and until the fine, if any, is paid ; and 
the order and the warrant of commitment if any, must specify the 
amount of the fine and the dm:ation of the imprisonment. 

§ 6946. Offender discharged when unable to endure
imprisonment. When an offender, imprisoned as prescribed in 
this chapter, is unable to endure the imprisonment, or to pay the 
sum, or perform the act or duty required to be paid or performed 
in order to entitle him to be released, the court or judge may in dis
cretion and upon such terms as justice requires make an order direct
ing him to be discharged from the imprisonment. 

§ 6947. Punishment no bar to criminal prosecution. A
person punished as prescribed in this chapter may, notwithstanding, 
be prosecuted eriminally for the same misconduct, if it is a public 
offense ; but the court before which he is convicted must in forming 
its sentence take into consideration the previous punishment. 

§ 6948 . Failure to appear. Prosecution of undertaking.
\Vhcn a person arrested by authority of a warrant of attachment has 
given an undertaking for his appearance as prescribed in this ehapter 
and fails to appt>ar on the return day of the warrant, the court may 
either issue another warrant or make an order directing the under
taking to be prosecuted or both. 

� 6949. By whom prosecuted. Extent of recovery. The 
onler directing the undertaking to be prosecuted may in the discn'
tion of the court or judge direct the prosecution thereof by and in 
the name of any party aggrieved by the misconduct of the accused. 
In such a case the plaintiff may recover damages to the C'Xtent of the 
loss or injury sustained by him by reason of the misconduct together 
with the easts and expenses of prosecuting the proc(•edings in which 
the warrant was issued, not exceeding the sum specified in the under
taking. 

§ 6960. When prosecuted in name of state. Application
of proceeds. If no party is aggrieved by the misconduct of the 
aecused the eourt must, and in any case when the court thinks proper 
so to direct, it may direct the prosecution of the undertaking by the 
attorney general, or by the state's attorney of the eounty in which it 
was given, in the name of the state. In an action brought pursuant 
to such direction the state is entitled to recover the entire sum 
speeified in the undertaking. Out of the money collceted the court 
whieh <lirected the prosecution must direct that the person at whose 
instance a warrant was issued be paid sueh a sum as it thinks proper 
to satisfy the costs and expenS<'s incurred by him and to <·ompensate 
him for the loss or injury sustained by him by reason of tho miscon
duct. The residue of the money must he paid into the trt>asury of the 
state to the credit of the sehool fund. 
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§ 696 1 .  When sheriff liable for insufficient surety. After
the n•tum of an execution unsatisfied, issued upon a judgment, 
rt•ndered in an action upon the undertaking, an action to recover the 
amount of the judgment may be maintained against the sheriff, 
when it appears that at the time when the undertaking was given, the 
i::nrety was insufficient and the sheriff had reasonable grounds to 
doubt his sutfi('iency . tiuch an action may he maintained by the plain
t itf in whose favor the judgment was recovered. If the state was 
plaintiff the action must he prosecuted by the attorney general or the 
state's attorney : and any money eollected therein must be disposed 
of as prescribed in the last section . 

§ 6962. Procedure to punish contempt before referee.
The commission of any of the otfenst-s, whieh constitute contempt of 
<>ourt, upon tht> trial of an action or issue by a referee appointed by 
the court shall be deemed a contempt of the court appointing such 
referee and the same may be punished by the ('OUrt in like manner 
and upon the same proceedings as in this chapter provided, except 
that the offense may he presented to the court by a report of the 
rt,feree instead of by affidavit .  

§ 6963. How contempts of officers, etc., punished. When
a witness fails to attend for examination when duly required so to do 
lwfore 11. notary public or any other officer, board or tribunal author
ized by law to re<1uire his attendance for examination, or refuses to 
ht• sworn, or to answer as a witness, such notary publie, officer, board 
ur tribunal shall certify su('h fact to the judge of the district court of 
t he judicial district in whieh the witness resides or may be\ who must 
thereupon by order require such witness to attend before him at a 
time aud plac-e tu be specified in such order for examination. Upon 
the rl'iuru day of such order the examination of the witness shall be 
<'onducted ht>fore the judge and for the failure of the witness tu 
attend or his refusal to <lo any act required of him by law he may be 
punished as for a c,mtempt upon the same proceedings as arc1 in this 
diapter provided. 

§ 6964. How appeals taken to the supreme court. Ap
peals may be taken to the supreme court from any final order adjudg
ing the accused guilty of eon tempt and upon such appeal the supreme 
court may review all the proceedings had and affidavits and other 
proof introduced by or against the accused. For the purpose of 
reviewing questions as to the sufficiency of the evidence a statement 
of the case may be prepared and settled within the time and in the 
manner provided in article 8 of d1apter 10 of this code . 8uch appeal 
shall be taken, except as in this section otherwise provided in the 
manner prescribed in chapter 14 of this co<le . 

To render such appeal effectual : 
1 .  I f  the appellant has been adjudged guilty o f  a criminal con

tempt, an undertaking must be executed to t11e state of North Dakota 
on the part of the appellant in the sum of five hundred dollars by at 
least two sureties to the effect that if the order appealed from, or any 
part thereof, is affirmed or the appeal is dismissed, the appellant will 
pay the amount directed to he paid by such order, or the part of such 
amount as to which the order is affirmed and if  such order also 
directs that appellant be imprisoned, that he will surrender himself 
in execution of the order and also pay the costs adjudged against him 
on such appeal ; or, 
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2. If, of a civil contempt, a like undertaking must be executed in
double the amount of the fine imposed and in no case less than two 
hundred and fifty dollars to the same effect as prescribed in sub
division 1 of this section ; or, 

3. If the appellant does not desire a stay of the execution of the
order appealed from, a like undertaking must be executed in the sum 
of two hundred and fifty dollars to the effect that appellant will pay 
the costs of the appeal if the judgment is affirmed wholly, or in part, 
or the appeal is dismissed. 

Unless the undertaking provided for in subdivision 1 or 2 of this 
section, as the case may require, is executed on the part of the 
appellant the execution of the order appealed from shall not be stayed. 

C HA PTER 35 . 

EMINENT DOMAIN. 

§ 6966. Defined. How exercised. Eminent domain is the
right to take private property for public use. Private property shall 
not be taken or damaged for public use without just compensation 
having been first made to or paid into court for the ownel'. And in 
case such property is so taken by a person, firm or private corpora
tion no benefit to accrue from the proposed improvement shall be 
allowed in ascertaining the compensation to be made therefor. Such 
compensation shall in all cases be ascertained by a jury, unless a jury 
is waived. The right of eminent domain may be exercised in the 
manner provided in this chapter. 

§ 6966. Exe_rcised for what public uses. Subject to the
provisions of this chapter, the right of eminent domain may be exer
cised in behalf of the following public uses : 

1. All public uses authorized by the government of the Cnited
States. 

2. Public buildings and grounds for the use of the state and all
other public uses authorized by the legislative assembly of this state.

3. Public buildings and grounds for the use of any county, incor
porated city, village, town or school district :  canals, aqueducts, 
flumes, ditches or pipes for conducting water for the use of the 
inhabitants of any county, incorporated city, village or town : or for 
draining any county, incorporated city, village or town ; raising the 
banks of streams, removing obstructions therefrom and widening. 
deepening or straightening their channels : roads, streets and alle�:s 
and all other public usc.s for the benefit of any county, incorporated 
city, village or town, or the inhabitants thereof \Vhich may be author
ized hy the legislative assembly : but the mode of apportioning and 
collecting the costs of such improvements shall be such as may he 
provided in the statutes by which the same may be authorized. 

4. \Vharves, docks, piers, chutes, booms, ferries, bridges, toll roads,
by-roads. plank and turnpike roads, railroads and street railways :  
<'anals, ditches, flumPs, aqtwducts and pipes for public trnnsporta
tion . supplying mines and for irrigating purposPs, draining arn l 
re<'laiming lands. 
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5. Roads, tunnels, ditches, flumes, pipes auJ dumping places for
working mines ;  also outlets, natural or otherwise, for the flow, deposit 
or conduct of tailings or refuse matter from mines ; also milldams. 

6. By-roads leading from highways to residences and farms.
7. Telegraph and telephone lines.
t!. Sewerage of any incorporated city, or of any village or to�n, 

whether incorporated or unincorporated, or of any settlement consist
ing of not less than ten families, or of any public buildings belonging 
to the state, or to any college or university. 

H. Cemeteries and public parks.
§ 6967. What estate subject to be taken. The following is

a c:iassification of the estates and rights in lands subject to be taken 
for public use : 

1 .  A fee simple, when taken for public buildings or grounds, or for 
permament buildings, for reservoirs and dams and permanent flood
ing ocmsioned thereby, or for an outlet for a flow or a place for the 
deposit of debris or tailings of a mine. 

2. · An easement, when taken for any other use.
3. The right of entry upon and occupation of lands and the right

to take therefrom such earth, gravel, stones, trees and timber as may 
be necessary for a public use. 

§ 6968. What property may be taken. The private prop
erty which may be taken under this chapter includes : 

1. All real property belonging to any person.
2. Lands belonging to this state ; or to any eounty, incorporated

city, village or town not appropriated to some public use. 
3. Property appropriated to public use ; but such property shall

not be taken unless for a more 1iecessary public use than that to 
which it has been already appropriated. 

4. Franchises for toll roads, toll bridges, ferries and all other
franchises ; but such franchises shall not · be taken unl<'ss for free 
highways, railroads or other more necessary public use. 

5. All rights of way for any and all the purposes mentioned in
section 5!l5H and any and all structures and improvements thereon 
and the lands, held or used in connection therewith shall be subject 
to be connected with, crossed or intersected by any other right of way 
or improvement or structure thereon. They shall also be subject to 
a limited use in common with the owner thereof when neeessary ; but 
such uses, crossings, intersections and connections shall be made in 
the manner most compatible with the greatest public benefit and the 
least private injury. 

ft All classes of private property not enumerated may be taken 
for public use, when such taking is authorized by law. 

§ 6969. What must appear before property taken. Be
fore prop3rty can be taken it must appear : 

1. That the use to which it is to be applied is a use authorized by
law. 

2. That the taking is necessary to such use.
3. If already appropriated to some public use, that _the public use

to which it is to be applied is a more necessary public use. 
§ 6960. E ntry for making surveys, etc. In all cases when

land is required for public use the person or corporation, or his or its 
agents, in charjZe of such use may survey and locate the same ; but it 
must be located in the manner which will be compatible with the 
greatest public benefit and the least private injury and subject to the 
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provisions of section 5�164. ·whoever may be in charge of such puhli<· 
use may enter upon the land and make examinations, surn-ys and 
maps thereof, and such entry shall constitute no cause of action in 
favor of the owner of the land except for injuries resulting from neg
ligence, wantonness or malice. 

§ 6961. Proceedings by civil action. All proceedings under
this chapter must be prosecuted by civil action brought in the dis
trict court of the county in which the property, or some part thereof. 
is situated. 

§ 6962. What complaint must.contain. The complaint must
contain : 

1. The name of the corporation, association, commission or person
in charge of the public use for which the property is sought, who 
must be styled plaintiff. 

2. The names of all owners and claimants of the property, if
known, or a statoment that they are unknown, who must be styled 
defendants. 

3. A statement of the right of the plaintiff.
4. If a right of way is sought, the complaint must show the lo1 ·a

tion, general route and termini and must be accompanied with a map 
thereof l'IO far as the same is involved in the action or proceeding. 

5. A description of each piece of land sought to be taken and
whether the same includes the whole or only a part of au entire par
cel or tract. All parcels lying in the eounty and required for tht> 
same public use may be included in the same or separato proceedings, 
at the option of the plaintiff, but the court may consolidate or sepa
rate them to snit the convenience of parties. 

§ 6963. Who may defend. All persons in oc-cupation of, or
having or claiming an interest in any of the property described in the 
complaint or in the damages for the taking thernof, though not named. 
may appear, plead and defend, each in respect to his own property or 
interest, or that claimed by him in like manner ns if 11a1 11ed in tht> 
complaint. 

§ 6964. Power of court. The court shall haYe power :
1. To regulate and determine the place and manner of maki11g

eonnrctions and crossings, or of enjoying the common use mentio1 1 ,•d 
in the fifth subdivision of section 5\lllO. 

2. To hear and determine all adverse or contlicti11g c-laims to t l i L,
property sought to be condemned and to the damages therefor. 

3. To determine the respective rights of different parties seeki11 .�
condemnation of the same property. 

§ 0960. Assessment of damages. The jury. or court or rd
ereP. if a jury is waived, must hear such legal testimony as may ht• 
otfned by any of the parties to the proceedings and thereupon mu,;t 
ascertain and assess : 

1. The value of the property sought to he condemned an<l all
improvements thereon pertaining to the realty and of eac-h aud en-ry 
separate estate or interest therein ; if it consists of different pareds. 
the value of each parcel and each estate and interest therei11 shall lw 
separately assessed. 

2. If the property sought  to be condemned constitutes only a part
of a larger parool, the damages which will accrue to the portion nut 
sought to be condemned by reason of its severan('e from the portion 
sought to be condemned and thP <'onstruction of the improvement in 
the manner propost'd by the plaintiff. 
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3. If the property, though no part thereof is taken, will be damaged
by the construction of the proposed improvement, the amount of such 
damages. 

4. If the property is taken or damaged by the state or a public
corporation, separately, how much the portion not sought to be con
demned and each estate or interest therein will be benefited, if at all, 
by the construction of the improvement proposed by the plaintiff ; 
and if the benefit shall be equal to the damages assessed under sub
divisions 2 and 3, the owner of the parcel shall be allowed no 
compensation except the value of the portion taken ; but if the ben
efit shall be less than the damages so assessed the former shall be 
deducted from the latter and the remainder shall be the only damages 
allowed in addition to the value of the portion taken. 

5. As far as practicable compensation must be assessed separa:tely
for property actually taken and for damages to that which is not taken . 

§ 6966. When right to damages accrues. For the purpose
of assessing compensation and damages the right thereto shall be 
deemed to have accrued at the date of the trial and its actual value at 
that date shall be the measure of compensation for all property to be 
actually taken, and the basis of damages to the property not actually 
taken, but injuriously affected, in all cases when such damages are 
allowed as provided in section 5965. No improvements put upon the 
property subsequent to the date of the service of the summons shall be 
included in the assessment of compensation or damages. 

§ 6967. When title defective. If the title acquired is found
to be defective from any cause the plaintiff may again institute pro
ceedings to acquire the same as in this chapter prescribed. 

§ 6968. When judgment paid. The plaintiff must within ·
thirty days after final judgment pay the sum of money assessed. 

§ 6969. Payment or deposit. Proceedings annulled .
Payment may be made to the defendant entJ.tled thereto, or the money 
may be deposited in court for the defendant, and he distributed to 
those entitled thereto. If the money is not so paid or deposited, the 
defendant may haw execution as in civil actions, unless execmtion is  
stayed by order of  the court pending a motion for a new trial or  on 
appeal ; and if the money cannot be made on execution, the court 
upon a showing to that effect must set aside and annul the entire 
proceedings. 

§ 6970. Final order. Filing. When payments have been
made as required in the last two sections the court must make a final 
order of condemnation, which must <lescribe the property condemned 
and the purposes of such condemnation . A copy of the order must 
be filed in the office of the register of deeds of the county and there
upon the property deseribe<l therein shall vest in the plaintiff for the 
purposes therein specified. 

§ 697 1 .  When possession taken. How money paid de
fendant. Acceptance, abandonment of defenses. At any 
time after the entry of judgment, whenever the plaintiff shall have 
paid to the defendant, or into court for the defendant, t he full amount 
of the judgment, the district court in which the procenling was tried 
may upon notice of not less than three days authorize the plaintiff to 
take possession of and use the property during the pendency of and 
until the final conclusion of the litigation and may, if necessary, stay 
all actions and proceedings against the plaintiff on account thereof. 
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The defendant, who is entitled to the money paid into court for him 
upon judgment, shall be entitled to demand and receive the same at 
any time thereafter upon obtaining an order therefor from the court. 
It shall be the duty of the court, or a judge thereof, upon application 
being made by such defendant to order and direct that the money so 
paid into court for him be delivered to him upon his filing a satisfac
tion of the judgment, or upon his filing a receipt therefor and an 
abandonment of all defenses to the action or proceeding except as to 
the amount of damages that he may be entitled to in the event that a 
new trial shall be granted. A payment to a defendant as aforesaid 
shall be held to be an abandonment by such defendant of all defenses 
interposed by him, excepting his elaim for greater compensation. 
The payment of the money into court as hereinbefore provided for 
shall not discharge the plaintiff from liability to keep the said fund 
full and without diminution ; but such money shall be and remain as 
to all accident, defalcations or other contingencies as between the 
parties to the proceedings at the risk of the plaintiff, and shall so 
remain until the amount of the compensation or damages is finally 
settJed by judicial determination and until the court awards the 
money, or such part thereof as shall be determined upon, to the 
defendant, and until he is authorized or required by order of court to 
take it. If for any reason the money shall at any time be lost, or 
otherwise abstracted or withdrawn, through no fault of the defendant, 
the court shall ret1uire the plaintiff to make and keep the sum good 
at all times until the litigation is finally brought to an end, and until 
paid over or made payable to the defendant by order of the court, as 
abo,·e provided, and until sueh time or times the elerk of court shall 
be deemed to be the custodian of the money and shall be liable to the 
plaintiff upon his offieial bond for the same, or any part thereof, in 
c>ase it is for any reason lost, or otherwisl'I abstraeted or withdrawn. 
The court may order the money to be deposited in the state treasury 
and in such case it shall be the duty of the state treasurer to receiw 
all such moneys, duly reeeipt fur and safely keep the same in a special 
fund to be entered on his books as a condemnation innd for such 
purpose, and for such duty he shall be liable to the plaintiff upon his 
official bond. The state treasurer shall pay out such money so de
posited in sueh manner and at such times as the court or judge thereof 
may by order direct. In all cases when a new trial has been granted 
upon the application of the defl'ndant and he has failed upon sud1 
trial to obtain greater compensation than was allowed him upon the 
first trial, the costs of such new trial shall be taxed against him. 

§ 6972. Rules of practice. Except as otherwise provided in
this chapter the provisions of this code relath-e to eivil actions art:' 
applicable to and eonstitute the rules of practil'e in the proceedings 
nwntione<l in this chapter. 

§ 6973. New trials and appeals. The provisions of this eode
relative to new trials and appeals, exC'�1pt in so far as they are incon
sistent with the provisions of this chapter apply to the pro
<'et•dings mentioned in this chapter; provided, that upon the 
payment of the damages assessed the plaintiff shall he entitled to 
enter into, improve and hold })OSSession of the pro1wrty sought to he 
condl'lmned as provitlt•d in section 5H71 and <levotl' the same to tlw 
public use in qtwstion; and no motion for a new trial or appeal shall 
nfter such payment in any manner retard the l'ontemplatl'<l improve-
11wnt. Any money which shall ham been deposited, ns provided in 
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sec-tion 59il ,  shall be applied to the payment of the recovery upon a 
new trial and the remainder, if there is any, shall be returned to the 
plaintiff. 

U H A P T E R 36 . 

DEATH BY WRONGFUL ACT. 

§ 0974. When action for maintainable. Whenever the
<leath of a person shall be caused by a wrongful act, neglect or de
fault and the act, neglect or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an adion and 
recover damages in respect thereof, then and in every such case the 
person who, or the corporation or company which, would have been 
liable if death had not ensued, shall be liable to an action for dam
ages, notwithstanding the death of the person injured, and although the 
death shall have been caused under such circumstances as amount in 
law to felony. 

§ 0976. Measure of recovery. In such actions the jury shall
give such damages as they think proportionate to the injury reeult
ing from the death to the persons entitled to the recovery. 

§ 0976. Who may bring action. The action shall be brought
by the following persons in the order named : 

1 .  The surviving husband or wife, if any. 
2. The surviving children, if any.
3. The personal representative.
If any person entitled to bring the action refuses or neglects so to

do for a period of thirty days after demand of the person next 111 

order, such person may bring the same. 
� 6977. Recovery exempt from decedent's debts. The 

amount recovered shall not be liable for the debts of the decedent, 
but shall inure to the exclusive benefit of his heirs at law in such 
shares as the judge before whom the case is tried shall fix in the order 
for judgment, an<l for the purpose of determining such shares the 
judge may after the trial make any investigation which he deems 
necessary. 

§ 0978. Action not abated by death. The action shall not
abate by the death of either party to the record. If the plaintiff dies 
pending the action the person next in order, entitled to bring the 
action, shall by order of the court be made plaintiff therein. 

§ 6979. Compromise of action. The person entitled to bring
the action may compromise the same, or the right thereto, and such 
compromise shall be binding upon all persons authorized to bring 
the action or to share in the recovery. 
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C H A P TE R  37 . 

ARBITRATION. 

§ 6980. When authorized. Persons capable of contracting
may submit to the decision of one or more arbitrators any controversy 
which might be the subject of a civil action between them, except 
the question of title to real property in fee or for life. This qualifi
eation does not include questions relating merely to the partition or 
boundaries of real property. 

§ 6981 . Submission in writing. The submission to arbitra 
tion must be in writing and acknowledged by the parties thereto in 
the same manner as a conveyance of real property and may fix the 
time on or before which the award shall be made and provide that 
judgment may be entered upon the award by the district court in and 
for a specified county. 

§ 6982. Powers of arbitrators. Arbitrators have power to
appoint a time and place for hearing, to adjourn from time to time, 
to administer oaths to witnesses, to hear the allegations and evidence 
of the parties and to make the award thereon. All the arbitrators 
must meet and act together during the im·estigation ; but when met a 
majority may determine any question. 

§ 6983. Oath of. Before acting the arbitrators must be sworn
before an officer authorized to administer oaths faithfully and fairly 
to hear and examine the allegations an<l evidence of the parties in 
relation to the matters in controversy and to make a just award accord
ing to their understanding. 

§ 6984. Attendance of witnesses compelled. Witnesses
may be compelled to appear before such arbitrators hy subpmna to be 
issued by any justice of the peace, in the same manner and with like 
effect, and subject to the same penalties for disobedience, as in cases 
of trials before justices of the peace. 

§ 6986. How award executed. When filed. The award
must be in writing signed by the arbitrators or a majority of them 
and acknowledged in the same manner as a conveyanee of real prop
erty. If the submission provides for the entry of judgment upon the 
award, the arbitrators shall file the submission together with their 
award in the office of the clerk of the district court of the county 
specified in the submission and notify each of the parties to the arbi
tration thereof in writing. If the submission does not provide for 
the entry of judgment upon the award the arbitrators shall deliYer a 
copy of the award to each of the parties to the arbitration. 

§ 6986 . Motion to affirm award. Any party to the submis
sion at any time within one year after the award is filed, nnd upon 
eight days' notice to the adverse party may move the court designated 
in the submission to affirm the award and the same shall be affirnwd 
accordingly, unless a motion is made to modify or va<',ate the award 
in which case the latter motion shall first be disposed of. 

§ 6987. To vacate. Grounds. Any party to such submission
may move the court designated therein to vacate the same upon 
either of the following grounds : 

1. That such awnrd was procured hy corruption, frnud or other
nndtw mcnns. 
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2. That there was evident partiality or corruption in the arbi
trators, or either of them. 

3. That the arbitrators were guilty of misconduct in refusing to
postpone the hearing upon sufficient cause shown or refusing to hear 
any evidence pertinent and material to the controversy, or for any 
other misbehavior of such arbitrators by which the rights of any 
party shall have been prejudiced. 

4. That the arbitrators exceeded their powers, or that they so
imperfectly executed them, that a mutual, final and definite award on 
the subject matter submitted was not made. 

§ 6988. To modify. Grounds. Any party to such submission
may also move the court designated therein, to modify or correct such 
award in the following cases : 

1. ·when there is evident miscalculation of figures or an evident
mistake in the description of any person, thing or property referred 
to in such award. 

2. ·when the arbitrators shall have awarded upon some matter
not submitted to them, not affecting the merits of the decision upon 
the matters submitted. 

3. When the award shall be imperfect in some matter of form not.
affecting the merits of the controversy and when, if it had been a 
verdict, such defect could have lx•en amended or disregarded by the 
court according to the provisions of law. 

§ 6989. Power of court on such motions. On such applica
tion the court may vacate such award in any of the cases herein
before specified, and if the time within which such award shall have 
been required to be made by the submission, has not expired, may in 
their discretion direct a rehearing by the arbitrators ; and in the cases 
herein specified the court may modify and correct such award, so as 
to effect the intent thereof and promote justice between the parties. 

§ 6990. Judgment. Costs. Upon such award being affirmed
or modified the court shall render judgment in favor of the party to 
whom any sum of money or damages shall have been awarded, that 
he recover the same ; and if the award shall have ordered any act to 
be done by either party, judgment shall be entered, that such act be 
done according to such order. 'l'he costs of the proceedings shall be 
taxed as in actions, and if no provision for the fees and expenses of 
the arbitrators shall have been made in the snbmission, the court 
shall make the same allowance as is provided by law for referees ; but 
no costs shall be taxed for any other services or expenses prior to 
such application. 

§ 6991 . How judgment entered. The judgment of the
.. ourt on such award s4all he entered in the judgment book at length 
as other judgments of said court and the clerk of the court shall 
immediately after the entry of such judgment attach to the submis
sion the award of the arbitrators and a copy of the judgment of 
the court and the same shall constitute the judgment roll. 

§ 6992. Subject to same provisions as other judgments.
Such judgment roll shall he filed and judgment docketed as in other 
cases, shall have the same force and effect in all respects, be subject 
to all the provisions of law in relation to judgments in actions and 
may in like manner be reviewed by the supreme court on appeal ; 
and execution shall issue thereupon against the property or person of 
any party against whom a reeovery shall be had in all respects 
as upon other judgments. 
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§ 6993. Record on appeal. Power of supreme court.
\Vhen an appeal shall be taken from such judgment, the original 
affidavits upon which any application in relation to such award was 
founded and all other affidavits and papers relating to such applica
tion shall be annexed to, form a part of and be transmitted with the 
record of the judgment, unless the court shall order copies thereof to 
be returned ; and the supreme court shall reverse, modify, amend or 
affirm such judgment according to justice. 

§ 6994. How judgment enforced. When by such judgment
any party shall be required to perform an;r act other ihan the 
payment of money, the court rendering such Judgment shall enforce 
the same in the manner provided for enforcing judgments of a 
similar nature in other cases. 

§ 6996. Costs on setting aside. If upon af plication made
pursuant to the foregoing provisions the court shal vac.ate and set 
aside any such award, costs shall be awarded to the prevailing party : 
and judgment may be rendered therefor and enforced by execution. 

§ 6996. Appeal from an order vacating. Upon any such
order vacating an award the party aggrieved may appeal to tht' 
supreme court, on which appeal the submission and award and all 
affidavits and papers used on such application shall be transmitted to 
the supreme court, unless the court shall order copies thereof 
returned ; and the court shall proceed to affirm or reverse such order 
as shall be just. 

§ 6997. Procedure when reversed. If such order is reversed
the proceedings shall be remitted to the court from which they were 
removed to proceed thereon ; or the supreme court may modify or 
affirm the award in the same manner and with like effect ,  as if the 
application for that purpose had been originally made to such court. 

§ 6998. Action upon award not affected. Nothing in this
chapter shall be construed to impair or affect any action upon an 
award or upon any bond or other engagement to abide by an award. 

§ 6999. Liability for costs when submission revoked. 
Whenever any submission to arbitration shall be revoked by a party 
thereto before tlw publication of an award, the party so revoking shall 
be liable to an adion by the adverse party to recover all costs and 
expenses incurred and damages which he may have sustained in pre
paring for such arbitration; but neither party shall have power to 
revoke the powers of the arbitrators after the cause shall have heen 
finally submitted to them upon a hearing of the parties for their 
dt.>eision. 

§ 6000. Same when submission in bond. If the submission
so revoked was eontained in the condition of any bond, the obligee 
in such bond shall be entitled to prosecute the same in such mannl'r 
as other bonds with condition othl'r than for the payrnmt of money 
and to assign such revocation as a breaeh thert.>of ; and for such 
breach he shall recover as damagPs the costs and expenst>s incurred 
and the damagt.>s sustained by hini in preparing for such arbitration. 
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C H A P T E R  38 . 

IN"SOLVE�CY. 

ARTICLE 1. - GENERAL PROVISIONS. 

§ 6001. How debtor discharged. Insolvent debtors residing
in this state may be discharged from their debts in the manner pre
scribed in and upon compliance with the provisions of this chapter. 

§ 6002. What deemed commencement of proceedings.
The filing of the petition for an adjudication in insolvency, either by 
the debtor in his own behalf, or by any creditor against the debtor, 
shall be deemed the commencement of proceedings in insolvency. 

§ 6003. Deemed matters of record. Record not required.
The proceedings in all cases of insolvency shall be deemed matters of 
record, but the same shall not be required to be recorded at length, 
but shall be carefully filed, copied and numbered in the office of the 
clerk of the court, and a docket only, or short memorandum thereof, 
copied in books provided for that purpose, which shall be open to public 
inspection. Copies of such records duly certified under the seal of the 
court shall in all cases be presumptive evidence of the facts therein 
stated. 

ARTICLE 2. - VOLUNTARY INSOLVENCY. 

§ 6004. When authorized. Petition. Any person residing
in this state and owing debts provable in insolvency to the amount of 
at least five hundred dollars may apply by petition to the district 
court of the county in which he resides, or of the county to which tht• 
county in which he resides is attached for judicial purposes, setting 
forth his place of residence, his inability to pay all his debts in full, 
his willingness to surrender all his estate and effects for the benefit of 
his creditors, except such as is by law exempt from execution, and his 
desire to obtain a discharge from his debts and shall annex to his peti
tion a schedule and affidavit in compliance with the next two sections. 
The filing of such petition shall be an act of insolvency and such peti
tioner shall be adjudged an insolvent. 

� 6006. Schedule. Contents. Such schedule must contain : 
1 .  A true and complete list of all his creditors. 
2. The place of residence of such creditors, if known to the debtor;

and if not known, that fact shall be stated. 
3. The sum owing to each creditor and the nature of each demand,

whether arising on written security, on account or otherwise. 
4. The true cause and consideration of such indebtedness in each

case and the place where such indebtedness accrued. 
5. A statement of any existing judgment, mortgage or collateral

or other security for the payment of such debts. 
6. A full and true inventory of all the estate, both real and per

sonal, and of all choS{>S in action, debts due and moneys in the hands 
of such debtor, whether the property is claimed as exempt or not, of 
the incumbrances existing thereon and of all the books, vouchers and 
securities relating thereto: 
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§ 6006. Affidavit to petition. An affidavit in the followin.g
form shall be annexed to such petition and schedule and shall be 
sworn to and subscribed by the debtor : 

I, . . . . . . . . . . . .  , do swear (or affirm as the ease may be ) that the 
schedule, which is annexed to my petition and herewith delivered, is 
in all respects just, true and complete and that I have not at any time 
or in any manner whatever disposed of or made over any part of my 
estate for the future benefit of myself or family, or in order to defraud 
any of my creditors ; and that I have in no instance created or 
acknowledged a debt for a greater sum than I honestly or truly owed 
and that I have not. paid, secured to be paid or in any way com
pounded with any of my creditors with a view fraudulently to obtain 
the prayer of my petition. 

§ 6007. Notice to creditors. Fpon the filing of such petition,
schedule and affidavit the court shall make an order directing that 
notice be given to all the creditors whose names are contained fo the 
schedule filed with the debtor's petition, or are afterwards furnislwd 
by the debtor. The contents of such notice and the manner of serv
ing the same are prescribed in article 4 of this chapter. 

§ 6008. Amendment of schedule. Every person volun
tarily petitioning under the provisions of this chapter to be adjudged 
an insolvent shall be at liberty from time to time upon oath to amend 
and correct his schedule so that the same shall conform to the facts. 

ARTICLE 3. - lN\"OIXNTARY INSOLVENCY. 

§ 6009. When proceedin gs authorized. Any person resi,l
ing in this state and owing debts prornble in insolvency to the 
amount of at least five hundred dollars : 

1 .  ,vho departs from this state with intent to defraud his creditors 
or, being ahsent, remains absent with snl"h intent ; or, 

2. Who ooncC'als himself to avoid the Rervice of legal process in
any action for the recovery of a debt or demand provable in insol
vency ; or, 

3. vVho eoncwals any of his property to avoid its being seized on
legal process : or, 

4. \Vho makes any assignment, gift , sale, conveyanee or transft>r
of his property, rights or credits either within this state or elsPwlwrL' 
with intent to delay, defraud or hinder his ereditors ; or, 

5. \Vho, heing insolvent or in contemplation of insolvency, makes
any paymt'nts, gift, grant, sale, conveyance or transfer of property, 
rights or credits, or procures or suffers a judgment against himself or 
procures or suffers his property to he taken on legal proct'SS with 
intent to give preference to one or more of his creditors or to any 
1wrson or persons who are or may be liahle for him as indorsers, sun'
t iPS or otherwise, or with the intent by such disposition of his prop
erty to defeat or delay the operation of this chapter ; or, 

Ii. ,:vho, being insolvent, has suffered execution for five hundred 
clullars or morC' to he returned unAAtisfit>tl or, being a merchant or 
tradesman, has suspended and not rt>sumed paymen·t of comnwrcial 
paper for thirty days for five hundrt>tl dollars or more, unless the party 
ur parties holding such paper han� in writing waived the right to pru
eeed undC'r this subdivision , shall be dl'emed to have committPd an 
act of insolven(·y and shall ht-come liablt• to he adjudged an insoln•nt . 
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§ 6010. Petition. Amendment. Proceedings in insolvency
may be instituted by the filing of a verified petition of one or more cred
itors, the aggregate of whose provable debts amounts to at least four 
hundred dollars, against any debtor rt'siding in this state owing debts 
to the amount of at least five hundred dollars, who has committed an 
act of insolveney as defined in section 60(1.\ provided such petition is 
brought within six mouths after the parties in interest shall have had 
an opportunity to be advised of the fact that an act of insolvency has 
been committed. The petition may from time to time be amended 
aud corrected by leave of the court before which the proceedings are 
pending, so that the same shall conform to the facts. 

§ 6011. Undertaking. The petition shall be accompanied by
an undertaking with sufficient surety, to be approved by the clerk of 
the court, in the sum of at least five hundn·d dollars, conditioned 
that if the debtor shall not be declared an insolnmt, the petitioner 
will pay all costs and damages, including a reasonable attorney's fee, 
that the debtor may sustain by reason of the filing of the petition. 
The court may upon motion direet the filing of an additional under
taking with sufficient surety when deemed necessary. 

§ 6012. Order to debtor to show cause. Injunction.
1:pon the filing of the petition authorized by the preceding section, 
if it appears therefrom, that sufficient grounds exist, the court shall 
make an order requiring the debtor to show cause at a time and place 
to be specified in the order why the prayer of the petition should not 
be granted. The court may also by injunction restrain the debtor 
and any other person in the meantime from making any transfer or 
disposition of any part of tlw debtor's property and from any inter
ferPnce therewith. 

§ 6013. When property seized and debtor arrested. At
the time of the filing of the petition in insolvency either by the 
debtor or a creditor, or at any time thereafter, if it shall appear that 
there is probable cause for believing that the debtor is about to leave 
the state, or to remove or conceal his property or any evidence of his 
]Jroperty, or to make any fraudulent conveyance or disposition thereof, 
or that the best interests of the estate demand such action, the court 
may issue a warrant to the sheriff, commanding him to arrest and 
safely keep the alleged debtor, unless he shall give an undertaking to 
the satisfaction of the court for his appearance from time to time as 
required by the court until its decision upon the petition or until its 
further order, and forthwith to take possession provisionally of all 
the property of the debtor and safely keep the same until the further 
order of the court, or to take possession of the property as aforesaid 
without arresting the debtor. 

� 6014. Service on debtor. A copy of the petition and order 
to show cause shall be served on the debtor. The service shall be 
made in the same manner as is prescribed for the personal service of 
a summons or, if such service cannot conveniently be made, in such 
manner as the court may by order direct. No further proceedings, 
unless the debtor appears and consents thereto, shall be had until 
proof has been made of the service of the order and petition; and if 
such proof is not given on the return day of such order, the proceed
ings shall be adjourned and an order made that such order and peti. 
tion be forthwith served. 

§ 6016. Proceedings continued by another creditor. If
the petitioning creditor does not appear and proceed on the return 
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day or adjourned day, the court may upon the petition of another 
creditor to the required amount proceed to adjudicate on such peti
tion without requiring a new service of the order and petition. 

§ 6016. Answer of debtor. How issues tried. On sueh
return day or adjourned day, if the order and petition have been duly 
served or service thereof is waived by the appearance of the debtor, 
the debtor may answer the petition. Such answer shall contain a 
specific denial of the material allegations of the petition controverted 
by him and shall be verified in the same manner as pleadings in ch·il 
actions. The court shall proceed immediately to try the issues so 
raised without a jury, unless the debtor at the time of filing his 
answer demands in writing a trial by jury. Ppon a hearing before 
the court affidavits or other proof may be used as evidence. 

§ 6017. Procedure on demand for jury. If the debtor de
mands a trial by jury, the court may adjourn the proceedings to the 
next term of the district court at which a jury will be in attendanee: 
or may by order direct that eighteen ·jurors be drawn in the same 
mam1er as petit jurors are drawn from the jury list of the last preced
ing term of the <listrid court, and that the jurors so drawn be sum
moned by the sheriff to attend upon the court at a time to be fixed in 
the order. At the time so fixed a jury of twelve shall be drawn from 
the persons so summoned in the same manner as jurors are drawn 
for the trial of civil actions and the provisions of law relating to tlw 
seleding, summoning and drawing of jurors shall be applicable to 
such proceedings. The issues raised by the petition and answer shall 
be tried in the same manner as issues in civil actions. 

§ 6018. When proceedings dismissed. If upon such hear�
ing or trial the debtor proves to the satisfaction of the court or jury. 
as the case may be, that the faets set forth in the petition are not 
true, or that the debtor has paid and satisfied all liens on his prop
erty, in case the existence of such liens was the sole ground of the 
proeeeding, the proceedings shall be dismissed and judgment shall be 
entered in favor of the debtor against the petitioner for costs. 

§ 6019. When debtor adjudged insolvent. If upon the
hearing or trial the facts set forth in the petition are found to be 
true or, if upon default made by the debtor to appear pursuant to 
the order, due proof of service thereof is made, the court shall 
Rdjudge the debtor to be an insolvent. 

§ 6020. Order requiring schedule. Amendment of. The
eourt shall thereupon make an order requiring the insolvent forth
with, or within such numbt>r of days not exceeding three after the 
date of the order or notice thereof as shall by the order be prt->scribed. 
to make and deliver or transmit by mail postage paid to the clerk of 
thC' court a schedule as required by seC'tion ll005 and verified by tht' 
oath of the debtor. �nch debtor shall be allowt->d from time to time 
upon oath to amend or (·orred his schedule of creditors and property 
so that the same shall conform to th<' facts. If the insolvent is 
nhsent or cannot he found in this state, SU<·h sehedulC' shall be pre
pared by sonw person to be appointed hy tht-> court for thnt purposP 
n<'cording to the lwst information he t·nu obtain. 

� 6021. How copy of the adjudication served. If th,· 
dl'htor has £aih·d to appPar in person or by attorney, a ('opy of thP 
ndjndieation shall he forthwith serwd 011 him in thl' 1111rn1wr pro
Yid1•1l for the snvi<'e of the on:lt-r to show e11nse. 
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ARTICLE 4.- PROCEEDINGS TO REALIZE THE EsTATE FOB CREDITOUS. 

§ 6022. Notice of insolvency. Upon an adjudication that a
debtor is an insolvent either upon his own petition or upon the peti
tion of his creditors a notice shall forthwith be given by the clerk of 
the district court substantially as follows: 

NOTIOE OF INSOLVENCY. 

Notice is hereby given that an adjudication of insolvency has been 
made �gainst ... . . . . ... . .  ; and that the payment of any debts and 
the delivery of any property belonging to such debtor to him, or for 
his use,.and the transfer of any property by him are forbidden by law. 

Clerk of the district court in and for the 
county of .. . . .. . .  , North Dakota. 

§ 6023. Notice of election of assignee. At the same time
the clerk of the district court shall give notice of a meeting of the 
creditors to choose an assignee, the time for which shall be fixed by 
onler of the court, which notice shall be in the following form: 

ELECTION OF ASSIGNEE. 

Notice is hereby given that a meeting of the creditors of .. . . . .. . .  , 
who has been adjudged an insolvent, will be held at the courthouse 
in the city of .. . . . . .  in the county of . . . . . •. •.. in the state of North 
Dakota at .. . . o'clock ... . M. on the . . . . .. . .  day ·of . . . .. . . .  189 .. for 
the purpose of choosing one or more assignees of the estate of said 
insolvent. 

Clerk of the district court in and for the 
county of .. . .. . . •  , North Dakota. 

§ 6024. Manner of serving foregoing notices. The notices
mentioned in the last two sections shall be published four times, once 
in each week for four successive weeks, in fl newspaper published in 
the county in which the adjudication is made, if there is one, and if 
not, then in a newspaper published at the seat of government. A copy 
of the notice of election of an assignee shall also be forthwith served 
personally or by mail on each creditor named in the schedule, if such 
creditor's residence or post office addreBS is given in the ·scbedule. 
The expense of the clerk in giving such noticeCJ shall be paid by the 
assignee out of the estate. 

§ 6021>. Choosing assignee before time fixed. At any time
after an adjudication in insolvency the creditors named in the sched
ule and any other creditors, who may appear, may choose an assignee 
in the manner herein provided without waiting for the expiration of 
the time fixed in the notice and thereupon publication of the notice 
must be discontinued. 

§ 6026. Meeting of creditors. At the meeting of the credit
ors the judge of the court shall preside, and the clerk of the court 
shall attenJ and keep a minute of the deliberations of the creditors 
and of the election of an assigtwe and enter the same upon his records; 
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if it appears that the notice to creliitors has not been given as required 
by law, the meeting shall forthwith be adjourned and a new notice 
be gh-en as required unless all the creditors have appeared as herein
before provided. 

§ 6027. Creditor may act by attorney. Any creditor may
net at all meetings and proceedings in insolvency hy his attorney the 
same as though personally present. 

§ 6028. Time and method of electing assignee. The cred
itors shall at the first meeting held after due notice or appearance 
choose one or more assignees of the property of the debtor ; the choice 
to be made by the greater part in value of the creditors, who have 
proved their debts and are present or represented at such meeting. 
If no choice is made by the creditors at the meeting, the court shall 
appoint one or more assignees. If an assignee so chosen or appointed 
fails within five days to express in writing his acceptance of the trust, 

. the court may fill. the vacancy. 
§ 6029. Who may vote or be assignee. No person who has

received any preference contrary to the provisions of this chapter 
shall vote for or be eligible as assignee ; but no title to property, real 
or personal, sold, transferred or conveyed by an assignee shall be 
affected or impaired by reason of his ineligibility. 

§ 6030. Undertaking of assignee. Failure to give. The
assignee shall give a good and sufficient undertaking in such sum as 
the court directs to the state of North Dakota, conditioned for the 
faithful performance and discharge of his duties, which undertaking 
shall be approved by the clerk of .the court and filed with the rceord 
of the case, and shall inure to the benefit of all creditors proving their 
claims, and may be prosecuted in the name and for the benefit of any 
injured party. If the assignee fails to give the undertaking within 
ten days after notice of his appointment, the court shall remove liim 
and a new assignee shall be chosen by the creditors at a meeting 
called for that purpose upon notice to the creditors as hereinbeforc 
provided. 

§ 6031. Grounds for removing assignee. The court may
after hearing upon not less than three days' notice to the assignee 
remove him, if it appears upon the complaint of any per:ron inter
ested in the estate, that the assignee has fraudulently received, con
cealed, embezzled or conv.eyed any of the money, goods, effects or 
property of the debtor or has been interested in any action in relation 
to the said estate for the purpose of securing to himself a preference 
or priority over the other e,Teditors, or has in his possession or con
trol any portion of the estate with intent to appropriate the same 
unlawfully to his own use, or has been guilty of any fraudulent act 
in relation to the same. 

§ 6032. Same. The court may also remove an assignee, who,
having removed from the state, unreasonably refuses and neglects to 
obey any lawful order of the court or to settle his accounts or other
wise to discharge his duties. 

§ 6033. Assignee may resign. An assignee may with the
consent of the court resign his trust and he discharged therefrom. 

§ 6034. How vacancies :filled. V1lcanch,s caused by death or
otherwise in the office of assig1we shall he filled by the creditors in 
the same manner as in the original choice of an assignee at a regular 
meeting or at a meeting called for the purpose with such nutioo 
tlwreofin writing to all known en•ditors as tht' eonrt shall dired. 
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§ 6036. From what resignation no release. The resigna
tion or removal of an assignee shall in no way release him from per
forming all things requisite on his part for the proper closing up of 
his trust and the transmission thereof to his successor, nor affect 
his liability or that of the sureties on his undertaking. 

§ 6036. Clerk to execute assignment. Levy dissolved. As
soon as an assignee is appointed and qualified the clerk of the court shall 
by an instrument under his hand and the seal of the court assign and con
vey to the assignee all the property, real and personal, of the debtor 
with all his deeds, books and papers relating thereto, except such 
property as is by law exempt from execution. and such assign
ment shall relate back to the commencement of the proceedings in 
insolvency and by operation of law shall wst the title to all such 
property, both real and personal, in the assignee, although the same 
is then held under any process as the property of the debtor and shall 
dissolve any levy made under such process within sixty days next 
preceding the commencement of the insolvency proceedings. Such 
assignment shall be approved by the court as to its form and manner 
of execution and shall be recorded in the office of the register of deeds 
of every county in which any real estate conveyed thereby is situated. 

§ 6037. Debtor's exemptions. The debtor shall be allowed
such exemptions as are provided for by law and shall be permitted to use 
and occupy his homestead, household furniture and absolute exemp
tions until his homestead and exemptions shall have been selected in 
t he manner hereinafter prescribed. Insurances upon the life of a 
debtor do not pass to the assignee by the assignment, unless the 
debtor by an instrument in writing shall expressly consent thereto. 
�o property lwld by the insolvent in trust shall pass by the assign
ment. 

§ 6038. Assignee may redeem and tender performance.
The assignee shall have authority, under the order and direction uf 
the court, to redeem or discharge any mortgage or conditional con
tract, pledge or lien upon any property of the debtor, whenever pay
abk, and to tender due performance of the conditions thereof or to 
sell the same subjed to such mortgage, lien or other incumbrance. 

§ 6039. Authority of assignee as to actions. The assignee
shall have like remedy to recover all the property, debts and effects in 
his own name as the debtor would have had if no assignment had 
been made ; if at the time of the assignment an action is pending in 
the name of the debtor for the recovery of a debt or other thing which 
might or ought to pass to the assignee by the assignment, the assignee 
shall , if he requires it, be permitted to prosecute the action in his own 
name in like manner and with like effect as if it had been originally 
commenced by him. No action pending in the name of the assignee 
shall be abated by his. death or removal ; but on motion of a surviv
ing, remaining or new assignee, as the case may be, he shall be per
mitted to prosecute the action in like manner and with like effect as 
if it had been originally commenced by him. In actions prosecuted 
by the assignee the assignment 'made as hereinbefore provided shall 
be conclusive evidence of his authority. 

§ 6040. Embezzlement by third person. If any person
belore the assignment is made, having notice of the commencement 
of proceedings in insolvency, embezzles or disposes of any of the 
mo:ieys, goods, chattels or effects of the insolvent, he is chargeable 
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therewith and liable to an action by the assignee for double the value 
of the property so embezzled or disposed of, to be recovered for the 
benefit of the estate. 

§ 6041. Remedies to obtain property embezzled, etc.
The same penalties, forfeitures and proceedings by citation, exami
nation and commitment shall be maintainable on the part of the 
assignee in the district court against persons suspected of having con
cealed, embezzled, conveyed away or disposed of any property of the 
debtor, or of having possession or knowledge of any deeds, convey
ances, bonds, contracts or other writings which relate to any interest 
of the debtor in any real or personal estate as provided in case of the 
estates of deceased persons in sections 6378 and 6379 of the probate 
code. 

§ 6042. When assigned claims no defense to action by
assignee. Drafts, bills of exchange, promissory notes, clai ms, 
demands and causes of action, which within &ix months before the 
filing of the petition by or against a debtor are assigned, transfer red, 
conveyed or delivered to any person indebted or liable to the de btor, 
shall not be set off or pleadable in any action by the assigne e to 
recover such debt or liability ; but the assignee may recover the s ame, 
notwithsta�ding such draft, bill of exchange, promissory note, claim, 
demand or cause of action, if the person to whom the same are so 
assigned, transferred, conveyed or delivered has at the time of such 
assignment, transfer, conveyance or delivery reasonable caus e to 
believe the debtor insolvent. 

§ 6043. Notice of appointment of assignee . .  The assignee
shall immediately give notice of his appointment by publishing no tice 
thereof three times, once in each week for three successive weeks , in 
such newspaper ns shall for that purpose be designated by the court . 

§ 6044. Inventory of estate. The assignee shall immediately
make and return upon oath into court a true and complete inventory 
of all the property of the debtor, real and personal, whether claimed 
as exempt or not, and of all debts due to the debtor or any other per
son for his use, of all his rights of action for property, real or per
sonal, and all his rights of redeeming property, which the assignment 
vests in such assignee and which have come to his possession or knowl
edge ; and the property comprised in such inventory shall be appraised 
in the same manner as the estates of deceased persons are required 
by law to be appraised, and the district court shall make all orders 
necessary for that purpose, and such appraisement shall be made and 
filed with the clerk of the district c-0urt within five davs aftn the 
appointment of the appraisers, or such further time as the court may 
allow. As soon as the inventory and appraisement are filed t ho 
assignee shall serve written notice of the filing of the same upon t lw 
debtor or other person authorized by law to seleC't the homestead and 
exemptions and require him within ten days from the date upon 
which suC'h notice is served to select his homestead and exemptions 
at the value fixed in the appraisement. 

§ 6046. Property accounted for at appraised value. Th,•
assigtwe shall account for all the property and effects of the dehtnr 
that ,·est in him by the assignment at tlrn appraisement, exct>pt as 
lwrein provided. He shall make no profit by the increase and sustain 
no loss hy the decrease or clestrndion without his fault of any of l h l• 
assigned property ; if he sells any thereof for mon, than the appraiSl'<l 
val ue, he shall aecount for the excess an<l, if he sells for less, he shal l  
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he allowed for the loss, if it appears to the t<?urt that the sale was 
expedient and for the interest of all concerned in the property ; and 
in t:'ither case the assignee shall exhibit to the court a true account of 
salt•s and shall sell the property at public auction, unless the court 
for sufficient cause upon petition therefor filed otherwise orders. 

§ 6046. Selection of exemptions .  The debtor or other per.
son authorized by law shall, within ten days after written notice of thP 
filing of the report of the appraisers provided for in section 6044 is 
served, select his homestead and exemptions to the amount allowed by 
law at the value determined by the appraisement. If the selection is 
not made within the time aforesaid, all right to the homestead and 
('Xl•mptions shall be deemed to have been waived. Upon the selection 
of the homestead and exemptions a report and inventory of the same 
8hall be presented to the district court by the assignee and the court, 
if satisfied that the debtor or other person claiming the same as 
.,•xempt is entitled thereto, shall make an order setting apart such 
home1dead and exemptions to the debtor or other person claiming the 
same. 

§ 6047. Assignee to convert property into money.
Powers. The assignee in such assignment shall forthwith under 
the order of the court convert the property assigned into money and 
shall have power to make all necessary transfers and conveyances for 
that purpose, and he shall distribute the funds of the estate among 
the several creditors of such debtor in the manner hereinafter pro
vided and the court may also make all necessary orders for the pay
ment out of the proceeds of such assigned property of all fees and 
t'Xpenses including compensation to such assignee for his service. 

§ 8048 . :Money deposited; property kept distinct. The
11Fsignee shall as soon as may be after receiving any money belonging 
to the estate deposit the same in some bank in his name as assignee, 
or otherwise keep it distinct and apart from all other money in his 
possession, and shall as far as practicable keep all property and effects 
belonging to the debtor sep�rate and apart from all other goods in 
his possession, or. designated by appropriate marks so that they may 
be easily and clt>arly distinguished and may not be exposed or liable 
to be taken as his property or for the payment of his debts. 

§ 6049. Investments when distribution delayed. When
it appears that the distribution of the estate may be delayed by 
litigation or other cause, the court may direct the temporary invest
mt:>nt of the money belonging to such estate in securities to be 
approved by the court or may authorize the same to be deposited in 
any ban k in this state upon sueh interest as the bank may contrad 
with the assignee to pay thereon. 

§ 606 0. Disbursements of assignee. Compensation. The
assignee shall be allowed and may retain out of the money in his 
hands all the necessary disbursements made by him in the discharge 
of his duty and in the absence of any order of the court to the contrary 
is entitled to receive the same commissions as are allowed by law to 
executors, but he cannot receive more and may by order of the court 
be restricted to a less amount. 

1$ 606 1 .  Assignee may arbitrate. The assignee may under 
the direction of the court submit any controversy arising in the 
set t lement of demands against the estate or of the debts due to it to 
the  determination of arbitrators to be chosen by h im and the other 
party to the <'ontrowrsy ; and may under such directions compound 
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and settle any such c .. troversy by agreement with the other party fl.S 
he thinks proper and most for the interest of the creditors. 

§ 6062. Sale of perishable property if title in dispute.
When it appears to the satisfaction of the court that the title to any 
portion of an estate which has come into the possession of the assignee 
is in dispute, and that the property is of a perishable nature or liahle 
to deteriorate in value, it may on the petition of the assignee and after 
such notice to the claimant, h is agent or attorney. as the court dee ms 
reasonable, order it to be sold by the assignee or under his direction, 
who shall hold the funds received in place of the property disposed 
of ; and the proceeds of the sale shall be considered the measure of 
the value of the property in any action or controversy between the 
parties. But this provision shall not prevent the recO\·ery of the 
property from the possession of the assignee by any proper act ion 
commenced at any time before the sale. 

ARTICLE 5. - CLADlS AGAINST THE ESTATE. 

§ 6063. What provable against estate. All de_bts due and
payable from the insolvent at the time of the commencement of t he  
proceedings in  insolvency and all debts then existing, but not payable 
until a future day, a rebate of interest being made when no intere,;;t. 
is payable by the terms of the contract, may be pro,·ed against t l . l' 
estate of the insolvent. All demands against the insolvent for or ,m 
account of any personal property wrongfully taken, converted or 
withheld by him may be proved and allowed as debts to the amount 
of the value of the property so taken or withheld with interest . 
When the insolvent is liable for unliquidated damages arising out of 
any contract or promise on account of any personal property ,vro11g-
fully taken, converted or withheld, the court may cause sud1 damRg-1.•s 
to be assessed in such mode as it may deem best and the sum so 
assessed may be proved against the estate . 

§ 6064. Contingent claims. In all cases of contingent <leht,;
ancl contingent liabilities contracted by the insolvent and not here in  
otherwise provided for, the creditor may make claim therefor Rml hav<' 
his claim allowed, with the right to share in the dividend, if the cuu
tingency happens before the order for final dividend ; or he may at 
any time apply to the c.ourt to have the present value of the deb.t or 
other liability aS<'ertained or liquidated, which shall then be done in 
such manner as the court shall order and he shall he allowed to p1-. •Vl' 
for the amount so aS<'.ertained. 

§ 6066. Claim proved after liability absolute. When t ! i t•
insolvent is bound as drawer, indorser, surety, bail or guarantor up, ,n 
any bill, bond, note or any other contract, or for uny debt of anotLe>r  
person, but  his liability does not  become absolute until aftt•r t :w  
adjudication of  insolvency, the creditor may prove the same aftC'r stw1 1 

liability becomes fixed and before the final dividend is declared . 
§ 6066. Proof of claim of surety, etc. Any pNson liRhl t•

as bail, surety, guarantor or otherwise for the insolvent ,  who shall hnn• 
paid the debt, or any part thereof in discharge of the whoh· . shall he 
entitled to prove su<'h debt to the extent of his paymc-nt in r1•sp,•d 
thereof or to stand in the pla<'e of the creditor if the creditor h · t -� 
proved the same, although such payment shall haw he-en made nfll 'r 
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the proceedings in insolvency were commenced. And any person so 
liable for the insolvent and who has not paid the whole of such debt, 
but is still liable for the same or any part thereof, may, if the creditor 
fails or omits to prove sueh debt, prove the same either in the name 
of the creditor or otherwise as the court shall direct. 

§ 6067 .  Claims for rent. When the insolvent is liable to pay
rent or other debt falling due at fixed and stated periods, the creditor 
may prove for a proportionate part thereof up to the time of the 
insolvency as if the same grew due from day to day and not at such 
fixed and stated pniodR. 

§ 6068. No other claims allowed. No debts other than
those specified in the five preceding sections shall he proved or 
allowed against the estate . 

§ 6069. Mutual debts. If it appears that there has been
mutual credit given by the debtor and any other person or mutual 
debts between them, the account between them shall be stated and 
one debt set off against the other and the balance shall be allowed or 
paid, as the case may be, but no set-off or counterclaim shall be 
allowed of a claim in i ts nature not provable against the estate . 

§ 6060. Claims secured by lien, etc. When a creditor has a
mortgage or pledge of real or personal property of the debtor or a lien 
thereon for securing the payment of a debt claimed by him, the prop
nty so held as security shall, if  he requires it, be sold and the proeeetlR 
applied towards the payment of his debt , and he shall be admitted as· 
a creditor for the residue. The sale shall be made in such manner as 
the court orders and the creditor and assignee respec.tively shall exe-
1 · 11te all deeds and papers necessary or proper for effecting the con
veyance. If the creditor does not require sueh sale and join in 
effecting the conveyance, .he may release and deliver up to the assignee 
the property held as security and be admitted as a creditor for the 
whole of his debt. If the property is not so sold, or released and 
delivered up. the creditor shall not be allowed to prove any part of 
his debt . 

§ 606 1 .  When preference bars claim. No person who shall
have accepted any preference, having any reasonable cause to believe 
t hat the same was made or given hy the debtor contrary to any pro
vision of this chapter, shall prove the debt or claim on ac,eonnt of 
which the preference was made or given, nor shall he receive any 
d ividend thereon until he shall firet have surrendered to the assignee 
all property, money, benefit or advantage received hy him under su<"h 
preference . 

§ 6062. Oath of claimant. No debt shall he proved or allowed
nnless the creditor, or his agent or attorney having knowledge of the 
facts, makes oath in substance as follows : 

I, . . . . . . . . . .  , do swear ( or affirm as the case may be )  that . . . . . . . . •
by (or against ) whom proceedings in insolvency have heen instituted 
at and before the date of such proceedings was and still is justly and 
truly indebted to me in the sum of . . . . . .  ~ • • • • •  dollars. fur which sum ,  
o r  any part thereof, I have not, nor has any other per!-,m to m y  use
to my knowledge or belief received any security or sat isfaction what
ever beyond what has been disposed of agreeably to lnw. And I <lo
further swear (or affirm as the case may be ) that stwh claim was not
procured by me for the purpose of influencing the proceedings in this
<'RRe, and that I have not directly or indirectly mnlh• or entered into
any bargain , arrangement or agreement . expresR or implied, to sell,
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transfer or dispose of my claim, or any part thereof, against such 
debtor, nor have I directly or indirectly, received or taken, or made or 
entered into any bargain, arrangement or agreement, express or im
plied, to take or receive directly or indirectly any money, property or 
consideration whatsoever to myself, or to any person or persons to 
my use or benefit, under or with any understanding or agreement, 
express or implied, whereby the debtor's discharge is or shall be in 
any way affected, influenced or controlled, or whereby the proceed
ings in this case are or shall be affected, influenced or controlled. 

In case the above oath is made by an agent or attorney the court 
may require such further proof of the truth of the statements therein 
as it deems expedient. 

§ 6063. Examination of witnesses as to claims. The court
may on the application of the assignee, of any creditor or of the debtor 
examine upon oath any person who has made proof of a claim and 
may summon any person to give evidence concerning such proof and 
may alter or expunge such claim when the evidence shows that it is 
founded in whole or in part in fraud, illegality or mistake. 

§ 6064. Examination of debtor. The court may on applica
tion of the assignee or of any creditor, or without any application, at 
all times require the insolvent upon reasonable notice to attend and 
submit to an examination on oath upon all matters relating to the 
disposal or condition of his property, to his trade and dealings with 
others, his accounts concerning the same, any debts due to or claimed 
from him and any other matters concerning his property and estate 
and the due settlement thereof accord_ing to law. Such examination 
shall be in writing and shall be signed by the insolvent and filed with 
the other proceedings. 

§ 6066. Allowance by assignee. }fotice of. The assignee
shall allow all debts duly proved and shall, when a claim is presented 
to him and the same is allowed or rejeeted, give noticc personally or 
by mail to the creditor, or bis agent or attorney, presenting the same. 
as to his action thereon. 

§ 6066. Appeal from rejection. A creditor whose claim is
wholly or in part rejected may within thirty days after notice of such 
rejection appeal from the decision of the assignee to the district court. 
Such appeal shall be placed upon the calendar for trial at the term of 
the dist.rid court which shall be first held within the county after the 
taking of such appeal. 

§ 6067. How taken and heard. Upon taking the appeal a
creditor shall file in the office of the clerk of the district <'ourt a statt, . 
ment in writing of his claim, setting forth the same substantially as 
in a complaint in a civil action, and the assignee shall plead theret() 
in like manner and the practice in such cause shall he the same as in 
a civil action commenced and prosecuted in tlrn usual manner, exeept 
that no exeeution shall be awardPd against the assignee for the amount 
of a debt found due to the creditor. The party prevailing in the 
action shall be entitled to costs against the adwrse party to -be taxed 
as in other actions. If recovered against the assignee they shall he 
allowed out of the estate. 

ARTICLE I i .  - DIYIDEXDS .  

� 6068. First dividend. At the expiration of thrPe mont l i s  
from the appointment of the assignPl' in any ease, or as much earlit•r 
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as the court may direct, the assignee shall exhibit to the court and to 
the creditors and file just and true aooounts of all his reeeipts and 
payments verified by his oath, and a statement of the property out
standing specifying the cause of its outstanding ; also what debts or 
claims are yet undetermined and stating what sum remains in his pos
session : and thereupon a dividend shall be made, unless for cause the 
eourt shall otherwise order. Thereafter further accounts, statements 
and dividends shall be made in like manner as often as occasion 
requires. 

§ 6069. When preferred claims paid. At any time after the
assignment on the request of the a�signee.or a creditor and upon such 
notice to the creditors and assignee as the court shall think proper 
the court may in its discretion order the payment in whole or in part 
of claims entitled to priority or preference. 

ij 6070. Order of priority among claims. The following 
claims shall be entitled to priority and to be first paid in full in their 
order : 

1 . All debts due to the United States and all debts due to and
taxes assessed by this state or any county, city or town therein. 

2. All debts owing for the wages of servants, laborers, mechanics
and clerks for labor performed within one year next preceding the 
commencement uf proeeedings in insolvency. 

3. All debts due to physicians for medical attendance on the debtor
or his family rendered within six months prior to the commencement 
of proceedings in insolvency to an nmount not exceeding fifty dollars. 

-1. All debts due to persons, who by the law of the United States 
or of this state, are or may be entitled to a priority or preference in like 
manner as if this chnpter had not been enacted. 

5. Legal fees, costs and expenses of suit and for the custody of
property attached and the costs of such attachment, when the attach
ment has been dissolved hy bond given by the defendant, if the claim 
upon which the action was commeneed is proved against the estate 
of the debtor. 

§ 6071. Reservation for distant creditors. If at the time
of ordering the dividend it appears probable that there are just claims 
against the c•state which by reason of the distant residence of a 
creditor or from other suffident reason have not heen proved, the 
court in ordering the dividend shall leave in the hands of the assignet:> 
a sum sufficient to pay every such absent creditor a proportion equal to 
what shall be then paid to the other creditors, which sum shall 
remain thus unappropriated in the hands of the assignee until the 
final dividend is declared or until the court orders its distribution. 

§ 6072. Second dividend. The assignee shall at such time as
the court directs within eighteen months after the appointment of 
the assignee make a second dividend of the estate, if the same was 
not wholly distributed upon the first dividend, and any balance in the 
hands of the assignee shall by order of the court be divided among 
the creditors who have proved their debts in proportion thereto. 

§ 6073. Sale of debts not easily collectible. If at any time
before the final dividend there remains in the hands of the assignee 
any outstanding debts or other property due or belonging to the 
estate, which cannot in the opinion of the judge be collected and 
received by the assignee without unreasonable or inconvenient delay, 
the assignee may under the direction of the judge sell and assign 
sueh debts or other property in such manner as the eonrt shall order. 
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§ 6074. When second dividend final. The second dividend
shall be final, unless an action relating to the estate is then pending, 
or part of the estate is outstanding, or unless some other property of 
the debtor afterwards comes to the hands of the assignee ; in which 
cases another dividend shall be made by order of the court. 

§ 6076. Prior dividends not disturbed. No creditor whose
debt is proved at the time of the second or any subsequent dividend 
shall disturb a prior dividend, but he shall be paid so far only as the 
funds remaining unappropriated in the hands of the assignee are 
sufficient therefor. 

§ 6076. Final dividettd. Application by assignee for dis 
charge. Preparatory to the final account and dividend the assignee 
shall submit his account to the court and file the same and shall at 
the time of filing accompany the same with an affidavit that notice 
by mail has been given to all creditors who have proved their claims, 
that he will apply for the settlement of his account and for a dis
charge from all liability as assignee at a time  specified in such 
notice, which time shall be not less than ten nor more than twenty 
days from such filing. At the hearing the court shall audit the 
account and any person interested may appear and file exceptions in 
writing and contest the same .  The court thereupon shall settle the 
account, order a dividend of any portion of the estate remaining 
undistributed and shall discharge the assignee, subject to compliance 
with the order of the court, from all liability as assignee to any 
<'reditor of the insolvent. 

A RTICLE 7. - DISCHARGE OF THE INSOLVENT.  

§ 6077 . Duty of debtor as to property. The debtor shall
upon demand deliver to the assignee all the commercial or account 
hooks he may have kept and all vouchers, notes, bonds, bills, securities 
or other evidences of debt, or writings in any manner relating to or hav-

. ing any bearing upon or connection with the property of such debtor ; 
and he shall at the expense of the estate make and execute such deeds 
and writings and indorse such bills, notes and other negot;iable 
papers, draw such checks and orders for moneys deposited in bank 
or elsewhere and do all such other lawful acts and things as the 
assignee at any time reasonably requires and as are necessary or ust>
ful for confirming the assignment and enabling the assignee to 
demand, recover and receive all the estate and property so assigned, 
especially any parnhereof which is without this statt' .  

§ 6078. Refusal to execute instrument contempt. If tht>
debtor refuses or unreasonably negleets to execute an instrument 
when lawfully required pursuant to an order of the eourt, or disobeys 
any lawful order or judgment, he may be pro<'.ee<led against as for n 
contempt of eourt. 

§ 6079. When insolvent may apply for discharge. At
any time after the expiration of six months from the adjudication of 
insolveney or, if no debts have been proved against the insolvent or 
if  no assets have come to tlrn hands of the assignee, at any time after 
th"' expiration of sixty days. the insolvent may apply to the eourt for 
a dischar�<' from his dt>bts. 

� 6080. Notice of application to creditors. l'pon appliea
ti 1 1 1 1  for t ill' discharge lx,ing made the <'ourt shall order notice to be 
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given by the assignee by mail to all creditors who have proved their 
claims and by publication in such manner and for such length of timt> 
as the court may direct to appear on a day appointed for that purpose 
and show cause why a discharge should not be granted to the debtor. 

§ 608 1. When not granted. No discharge shall be granted
or, if granted, shall be valid in any of the following oases : 

1 . If such debtor has willfully sworn falsely in his affidadt
annexed to his petition or schedule or upon any examination in the 
course of the proceedings in insolvency in relation to any material 
fact. 

2. If after the presentation of the petition in insolvency, he shall
SE>ll or in any way transfer or assign any of his property or collect 
any debts due him, and shall not give a just and true account thereof 
on the hearing of his application and shall not also pay over to the 
· assignee all money so collected or the value of the property so
assigned.

3. If he shall secrete any part of his estate or any books or writings
relative thereto with intent to defraud his creditors.

4. If he shall fraudulently conceal the names of any of his
creditors or the amount of any sum due to any of them.

5. If he shall pay or consent to the payment of any portion of the
debt of any of his creditors or shall grant or consent to the granting
of any gift or reward to any such creditor upon any express or implie<l
contract or trust that the creditors so paid or rewarded should abstain
'Jr desist from opposing the discharge of such insolvent.

6. If he shall be guilty of any fraud whatever contrary to the true
intent of this chapter.

§ 6082. Method of opposing. Any creditor opposing the dis
charge of an insolvent may file a specification in writing of thP
grounds of his opposition and the court may in its discretion order
any question of fact so presented to be tried at the next term of the
district court thereafter.

§ 6083. Oath of insolvent. Before any discharge is granted
the insolvent must take and subscribe an oath to the effect that he
has not done, suffered or been privy to any act, matter or thing speci 
fied as a ground for withholding such discharge or as rendering it
voidable if granted.

§ 6084. When granted. Certiftcate of. The court shall, if
it satisfactorily appears that the creditor has made a full disclosure
and delivery of all his estate as herein required and that he has in
all things conformed himself to the directions and requirements of
this chapter, grant him a certificate which shall state all fiduciary
debts specially exempt from discharge and be in substance as follows :
State of North Dakota, l In District Court, 
County of . . . . . . . . .. . , f 88' • • • • . • • • • • • •  ,Judicial District.

To all to whom these presents shall come, I . . . . . .. .. . . . ... , juclgl· 
of the district court of the . . .. . . . . . . . . .  judicial district for the said 
county of . . . . . . .... . . . ... , send greeting : 

,vhereas it has been made to appear to me that . . . . . ... . ... . .. .  of 
. . . .. .. . . ....... . . ... in the said county of . . .. . . . . . .. . .... , whose 
estate has been assigned for the benefit of his creditors according to 
law, has made a full disclosure and delivery of all his estate and that 
he has in all things conformed himself to the requirements of law 

1099 

§§ 6081-608! 



CODE OF CIVIL PROCEDuRE. Insol t•t: 11 <:y.

in that behalf made and provided, I do accordingly certify that said 
. ... . ... .. . . . . . . . .  is absolutely and wholly discharged from all his 
debts which have been or shall be proved against his estate assigned 
Rs aforesaid, and from all his debts whfoh are provRble against his 
estate and which are founded on any contract made by him within 
this state or to be performed within the same and made subsequent. 
to ( date of the taking effect of this act ), and from all clehts which are 
prov.able as aforesaid and which are founded on any contract made by 
him since that date and due to any persons who were resident within 
this state on the . ... . .. .  day of . . . . . . . . . . . . . . . last, being the day of 
the first publication of the notice re<1uiring creditors to show cauSt>, 
and from all demands against him for or on account of any personal 
property wrongfully obtained, taken or withheltl by him; and I do 
further certify that said . .. . . ... . . . . .. . . . . . is forever exempted and 
discharged from arrest or imprisonment in any action or upon ant 
proceeding in favor of any such person, arising within the time 
aforesaid, for or on account of any debt or demand whatever which 
might have been proved against his estate assigned R.il aforesaid. 

Given under my hand and the seal of said court this . . .. . . .. . . . .  . 
day of . . . . . . . . . . . . in the year .. .. .. .. . 

§ 6086. From what debts discharged. How discharge
pleaded. The debtor shall thereupon, except as provided in the 
next section, be absolutely and wholly discharged from debts proved 
against his estate and from all debts provable under this chapter and 
founded on any contract made by him subsequently to the taking 
effect of this act and while a resident of this state, to he performed 
within the same, or due to any person residing therein at the time of 
the first publication of the notfoe requiring creditors to show cause 
and from all demands agRinst him for or on account of any personal 
property wrongfully Qbtained, taken or withheld by him. Such dis
charge may be pleaded by a simple averment that on the day of its 
date it was granted to the debtor, setting forth a copy of the same, as 
a full and complete bar to all actions commenced on such debt or 
demands. The certificate shall be conclusive evidence of the fact and 
regularity of such discharge. 

§ 6086. From what not discharged. No debt created by the
debtor's defalcation as a public officer, executor, administrator, �uard
ian, receiver, trustee or assignee of an insolvent estate, or by the 
fraud or embezzlement of the debtor, or claim for goods attached or 
taken on execution by the debtor as an officer, or for misf(!Rsance in 
office shall be discharged under this chapter, but the dividen ,l 
declared thereon shall be payment of so much of said debt. or claim . 
.-\. claim for necessaries fumished to the debtor or his family shall not 
he so diseharged unless the claim is proved against. his estate. 

§ 6087. Does not release persons liable with debtor. A
discharge shall not release or discharge a person liable for or with the 
debtor for the same debt as a partner, joint contractor, indorser, surety 
or otherwise. 

§ 6088. Discharge of debtor once insolvent. A discharge
shall not be granted to a debtor a second time insolvent whose assets 
<lo not pay fifty pPr cent of the claims proved against the estate, unless 
the assent in \\Titing of thrPP-fourths in value of his creditors who 
have proved their claims is fih·d in the case at. or beforc the timP of 
t he hearing of the applicat ion for diseharge. �o discharge shall b1• 
urnnted to a debtor n third tilm� insolvent ; exePpt that a <iPbtor who 
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has paid all debts owing by him at the time of his previous insol
vency or who has been voluntarily released therefrom by his creditors 
shall be entitled to a discharge in the same manner and with the same 
effect as if he had not been previously insolvent. 

§ 6089. What preferences void. Recovery. No dis
charge. If  a person, being insolvent or  in contemplation of  insol
vency, within sixty days before the filing of the petition by or against 
him, with a view to give a preference to a creditor or person who has 
a claim against him or is under liability for him, procures any part of 
his property to be attached or seized on execution or makes any pay
ment, pledge, assignment, transfer or conveyance of any part of his 
property, either directly or indirectly, absolutely or conditionally, the 
person receiving such payment, pledge, assignment, transfer or con
veyance or to be benefited thereby, having reasonable cause to believe 
such person is insolvent or in contemplation of insolvency, and that 
such payment, pledge, assignment, transfer or conveyance is made in 
fraud of the laws relating to insolvency, the same shall be void; and 
the assignee may recover the property or the value of it from tht> 
person so receiving it or so to be benefited and the debtor shall not be 
entitled to discharge, and a discharge, if received by him, shall be 
void and of no effect. The provisions of this and the next section 
shall not apply to the payment of money or a transfer of property in 
payment not exceeding fifty dollars in amount upon u debt contracted 
for necessaries furnished to the debtor or his family. 
, § 6090. When payment or security void. Judgments. 
Any payment by the insolvent of a pre-existing debt or liny pledge, 
assignment, transfer or conveyance of any part of his property to 
secure the payment of the same, either directly or indirectly, abso
lutely or conditionally, made within thirty days before the filing of 
the petition by or against the insolvent shall be void and the assignee 
may recover the property or the value of it from the person receivin/.! 
it or to be benefited thereby. No judgment rendered in an action 
which has not been pending for more than six months before the 
filing of the petition by or against the insolvent and not docketed 
until within thirty days before the filing of such petition shall be a 
lien upon the real property of the insolvent. 

§ 6091. New trial. Grounds of. Limited to those speci
fied. Within one year after the granting of the discharge to the 
insolvent any creditor may apply, upon affidavit or proof to the dis
trict court upon notice to such insolvent, for a new trial of the appli
cation for a discharge. Such insolvent may resist such application 
by affidavit and other proofs and, if upon the hearing of the applica
tion the court shall be satisfied that any grounds for rendering sueh 
discharge voidable mentioned in section 6081 and which have been 
specified in such application for a new trial exist, it shall make an 
order vacating such discharge and directing a new trial of such 
insolvent's application for a discharge. Sueh new trial shall be had 
as to the grounds spedfied in such applieation only, in the same 
manner as fiereinbefore provided for a trial upon the original applica
tion of the insolvent : and if the verdict of the jury or finding of the 
eourt shall be in favor of the creditor so applying the discharge shall 
be vacated: otherwise it shall be final and conclusive. 

§ 6092. Appeals. Appeals may he tRken to the supreme court
by such insolvent from an adjudication of insolvency or from m1y 
order denying or vacating his discharge, or by any creditor opposing 
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8uch discharge from the order granting it, or from the order denying 
an application for a new trial, or an order in favor of the insolvent 
upon a new trial of the application for a discharge ; which appt>al 
shall be taken as ordinary appeals in civil actions. 

ARTICLE 8. - PROCEEDINGS PECl"LIAR TO PARTNERSHIPS .  

§ 6093. Peiition and procedure. Two or more persons who
are partners in business may be adjudged insolvent either on the 
petition of such partners or any of them, or on the petition of one or 
more creditors holding debts provable against the firm amounting to 
at least four hundred dollars. The same proceedings shall be had 
therein as in the case of an individual except as hereinafter provided, 
and in such froceedings an assignee may be appointed who shall take
possession o all property of the firm and also of the separate prop
erty of each of the general partners. If the petition is made by one 
or more, but not by all of the partners, ten days' notice of the ti ine 
and place of the hearing of the petition shall be given to the other 
partners, if within the Cnited States. All the creditors of t.he firm 
and the separate creditors of each partner may prove their respectin� 
debts. 

� 6094. By whom assignee chosen. How partnership 
and individual property applied. The assignee shall be chosen 
by the creditors of the partnership. He shall keep separate accounts 
of the property of the partnership and the separate estate of eMh 
member thereof ; and after deducting out of the whole amount re
ceived by him the whole of the expenses and disbursements, the net 
proceeds of the partnership property shall be appropriated to pay tlw 
creditors of the partnership and the net proceeds of the separate 
estate of each partner shall be appropriafod to pay his separate cred
itors. If there il!l any balance of the separate estate of any partner 
after payment of his separate debts, such balance shall be added to 
t he partnership estate for the payment of the partnership creditors : 
if there is any balance of the partnership estate after payment of the 
partnership debts, such balance shall be appropriated to and diYidc•d 
among the separate estates of the several partners according to their 
respective right and interest therein, and the sum so appropriated to 
the separate estate of each partner shall be applied to the payment of 
his separate debts. 

§ 6096. Rule governing discharge. The certificate of dis
eharge shall be granted or refused to each partner as the same would 
or ought to be if the proceedings had been against him alone. If 
such partners reside in different judicial districts, the court. in which 
the petition is first filed shall retain exclusive jurisdiction over tl1t' 
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C H A P T E R  3 tl .  

SPECIAL PROCEEDING:-; OF A CIVIL NATl'RE. 

ARTICLE 1. - PRELIMI:SARY PROYISIONS. 

§ 6096. Parties to. When a special proceeding is prosecuted
hy' one having a special interest in the proceeding, it shall not be 
ne;essary for the state to be joirwd as plaintiff therein, but the per
son prosecuting the same shall be known as the plaintiff and the 
adverse party as the defendant. 

§ 6097. Judgment in defined. :Motion and order. A
judgment in a speeial proceeding is the final dt>termination of the 
rights of the parties then•in. The definitions of a motion and an 
order in a civil action are applicable to similar acts in a special 
proceeding. 

ARTICLE 2. - \VRIT OF CERTIORARI .  

§ 6098. When and by whom.granted. A writ of certiorari
may be granted by the supreme and district courts, when inferior 
courts, officers, boards or tribunals have exceeded their jurisdietion 
and there is no appeal, nor, in the judgment of the court, any other 
plain, speedy and adequate remedy. 

§ 6099. How application made. The application must be
made on affidavit hy the party beneficially interested, and the court 
mey require a notice of the application to be given tu the adverse 
party or may grant an order to show cause why it should not he 
allowed or may grant the writ without notice. 

§ 6100. To whom directed. The writ may be directed to the
inferior court, tribunal, hoard or officer, or to any other person 
having the custody of the records or proceedings to be certified. 

§ 6101. Requisites of writ. The writ of certiorari shall com
mand the party to whom it is directed to certify fully to the court 
issuing the writ at a i>l>t>cified time and place, and annt:>x to the writ a 
transcript of the record and proceedings, describing or referring to 
them with convenient certainty, and a statement of other matter 
specified in and required by the writ, that the same may be reviewed 
by the court, and requiring the party in the meantime to desist from 
further proceedings in the matter to be reviewed. 

§ 6102. To officer whose term has expired. A writ of cer
tiorari may be issued to and a return to a writ of certiorari may be 
made by an officer, whose term of office has expired. Huch an officer 
may he punished for a failure to make a return to the writ as required 
thereby, or to make a furthn return as required by an order for that 
purpose. 

§ 6108. Stay of proceedings. If a stay of proceedings is not
intended, the words requiring the stay must be omitted from the writ : 
these words may be inserted or omitted in the sound discretion of 
the court, but if omitted, the power of the inferior court or officer is 
not suspended or the proceedings stayed. 

§ 6104. Other proofs permitted if officer dies,  etc. If the
officer or other person whose duty it is to make a return dies, absconds 
or moves from the state. or becomes insane after the writ is issued 
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and before making a return or after making an insufficient return, aud 
it appears that there is no other officer or person from whom a suffi
cient return can be procured by means of a new writ, the court may 
in its discretion permit affidavits or other written proofs relative to the 
matters not sufficiently returned to be produced and may hear the 
case accordingly . The court may also in its discretion permit either 
party to produce affidavits or other written proofs relative to any 
alleged error of fact or any other question of fact, which is essential 
to the j urisdiction of the body or officer to make the determination to 
be reviewed, when the facts in relation thereto are not sufficiently 
stated in the rt:1turn and the court is satisfied that they cannot be made 
to appear by means of an order for a further return. 

§ 6 1 06. How served. The writ must be served in the same
manner as a summons in a civil action except when otherwise <•xpressly 
directed by the court. 

§ 6 1 06. Ex.tent of review. The review upon this writ cannot
he extended further than to determine whether the inferior court, 
tribunal, board or offiC'er has regularly pursued the authority of such 
court . tribunal, board or officer. 

§ 6 1 07. Return of writ and hearing. If the return to the
writ is defective the court mny order a further return to be made . 
• .\.ny record made by the inferior court, officer. board or tribunal may 
be impeached by the return to the writ, or in the cases mentioned in 
section 6104 by affidavits or other written proof. Upon the final 
hearing the court must hear the parties, or such of them as may attend 
for that purpose, and may thereupon 1,rive judgment either affirming. 
or annulling. or modifying the proceedings below. 

§ 6 1 08 . · Judgment sent below. · A copy of the judgtnent
signed hy the clerk must be transmitted to the inferior court , tribunal, 
board or officer, having custody of the n•cord or proceedings certi.  
tied up. 

§ 6109. Judgment roll. A copy of the jud�ment signed by the
clerk, entered upon or attached to the writ and return, <'onstitutes the 
judgment roll .  

ARTICLE 3.  - WRIT OF )lAXDAllt:8. 

� 6 1 1 0. By and to whom issued. Tht> writ of mandamus may 
he 'issued by the supreme and district courts to any inferior tribunal, 
corporation, hoard or person to compel the performance of an act 
which the law specially enjoins as a duty rt>Emlting from an office. 
trust or station ; or to compel the admission of a party to the use and 
enjoyment of a right or office to which he is entitled and from which 
he is unlawfully precluded by such infPrior tribunal, corporation . 
board or person .  

� 6 1 1 1 . When issued . Thi.' writ must bi, issued i n  all cases 
wl�t>n there is not a plain ,  speedy nml n<il'lprnte remedy in thP ordinary 
course of law. It must ht· is!-me<l upon ntlidndt upon the applh·ation 
of the party bt-neficially interl'skd. 

� 61 12. Alternative or peremptory. The writ may be either 
al t�,rnatin• or peremptory . Thi' alkmntiw wri t must state J.rl'nerall,v 
th<' allegation Hl,!Hi11st tht' party to whom it is direC'ted and commaud 
snl'h party imnw1liakly upon the ree<'ipt of t lw writ, or at some otht·r 
sp< ·C'itil'd timl'. to du tlw aet rPf) Uired to lx· pt•rformt>d or to shuw 
en11se hPforP t lw court at a sp,·<· itied time and place why he has not 
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done so. The peremptory writ must be in a similar form ex<'ept that 
the words requh;ng the party to show cause why he has not obeyed the 
command must be omitted and a return day"inserted. 

§§ 6113-6121 

§ 6113. When each may issue. When the application to the § 69�. c. ctv. 1 · .
court is made without notice to the adverse party and the writ is 
allowed, the alternative writ must be first issued ; but if the applica-
tion is upon due notice and the writ is allo:wed, the peremptory writ 
may be issued in the first instan<'e. The notice of the application, 
when given, must be at least ten days. The writ cannot be granted 
by default. The c-ase must be heard by the court whether the adverse 
party appears or not. 

§ 611 4. Answer . On the return of the alternative writ, or the g 699, c. c1v. P. 
day on whfoh the application for the writ is noticed, the party on 
whom the writ or notice has been served may show cause by answer 
under oath made in the same manner as an answer to a complaint in 
a civil action. 

§ 6 1 16 .  Jury may assess damages. If an answer is made, � 100. c. c1v. P.
which raises a question as to a matter of fact essential to the determi-
nation of the motion and affeding the substantial rights of the par-
ties and upon the supposed truth of which allegation the application 
for the writ is based, the court may in its discretion order the ques-
tion to be tried before a jury, and postpone the argument until such 
trial can be had and the verdict certified to the court. The question 
to be tried must be distinctly stated in the order for trial and the 
county or subdivision must be designated in which the same shall be 
had. The order may also direct the jury to assess any damages which 
the applicant may have sustained in case they find for him. 

§ 6116. Latitude of proof. On the trial the applicant is not 11 ;u1 . C. ctY. r.
precluded by the answer from any valid objection to its sufficiency 
and may countervail it by proof either in direct denial or by way of 
avoidance. 

§ 6117. New tr ial. Where motion made . The motion for ll ;o-�. c. ctv. 1 · .

new trial must be made in the court in which the issue of fact is aru'<l.

tried. 
§ 6 1 18. Transmission ofverdict. If no notice of a motion 11 100. c. ctv. t•.

for a new trial is given or, if given, the motion is denied, the clerk 
within five days after rendition of the verdict or denial of the motion 
must transmit to the court in which the application for the writ is 
pending a certified copy of the verdict attached to the order of trial 
after which either party may bring on the argument of the applica-
tion upon reasonable notice to the adverse party. 

§ 6 1 19. Hearing. If no answer is made, the case must be § i01. c. c1v. 1 •.
heard on the papers of the applicant. If the answer raises only ques-
tions of law or puts in issue only immaterit1l statements not affecting 
the substantial rights of the parties, the court must proceed to h<:'ar 
or fix a day for hearing the argument of the case. 

§ 6120. Damages. Peremptory writ. If judgment is given § i0s. c. c1v. I'.
for the applicant, he may recover the damages which he has sustained 
as found by the jury, or as may be determined by the court, or referee 
upon a reference to be ordered, together with costs ; and for such dam-
ages and costs execution may issue ; and a peremptory mandamus 
must also be awarded without delay. 

§ 6121. How writ served. The writ must be served in the § iOO. C. Civ . 1 ·.
same manner as summons in a civil action except when otherwise 
expressly directed by order of the court. Service upon a majority of 

(70) 1 1 05 



§§ 6122-6129 CODE OF CIVIL PROCEDURE. Sper•ial Pror·eedings. 

the members of !lny board or body is service upon the board or body 
whether at the time of the service the board was in session or not. 

!l i07, c. c1v. 1 •. § 6122. Disobedience. Punishment. When a peremptory 
mandamus has been issued and directed to any inferior tribunal, 
corporation, board or person, if it appears to the court that any rncm
her of such tribunal, corporation, board or such person upon whom 
the writ has been personally served has without just excuse refused 
or neglected to obey the same, the court may upon motion impose a 
fine not exceeding one thousand dollars. In case of persisience in a 
refusal of obedience the court may order the party to be imprisoned 
until the writ is obeyed and may make any orders necessary and proper 
for the complete enforcement of the writ. 

ARTICL E 4. - \VRIT OF PnoHIBITION. 

11 70/!, c. ch·. 1 · .  § 6 123. Deflnition of. The writ of prohibition is the counter. 
part of the writ of mandamus. It arrests the proceedings of any 
tribunal, corporation, board or person, when such proceedings are 
without or in cxc{.'SS of the jurisdiction of such tribunal, corporation, 
board or person. 

Pl9. c. < · 1v. I'. § 6124. By whom and when issued. It may be issued by 
the supreme and district courts to an inferior tribunal, or to a cor
poration, board or person in all cascs, when there is not a plain. 
speedy and adequate remedy in the ordinary course of law. It is 
issued upon affidavit on the application of the person beneficially 
interested. 

11 110. c. c1v. l'. § 6126. Alternative or peremptory. The writ must be 
alternative or peremptory. The alternatiYe writ must state generally 
the allegation against the party to whom it is directed, and command 
such party to desist or refrain from further proceedings in the action 
or matter specified therein, until the further order of the court from 
which it is issued, and to show cause before such court at a specified 
time and place why such party should not be absolutely restrained 
from any furtlwr proceedings in such action or matter. The per
emptory writ must be in a similar form, except that the words requir
ing the party to show cause why he should not be absolutely 
restrained, etc., must be omitted and a return day inserted. 

� m. 1-. c 1v. 1•. § 61 26. Other laws applicable. The provisions for the pro-
ceeding under the writ of mandamus except the first three sections 
thereof apply to this proceeding. 

� 7 1'.!. t ' .  Clv. P. am· , 1 .  

� � 1 :1. C. Cl,· .  I ' .  

� �u .  c. c 1 ,· . 1 · . 

AltTICLE 5. - l\11scELLANEOUS PnonSIONS. 

§ 6 1 27. What writs issue in vacation. Writs of certiorari,
mandamus and prohibition may be issued by a judge of the district 
<>ourt in vacation, and when issued by a judge of the district court 
may he made returnable and a hearing thereon be had in \'acation. 

§ 6128. Rules of practice. Except as otherwise provided in
this ehapter, the provisions of chapters 3 to 34 of this code are appli
<'able to and constitute the rules of practice in the proceedings men
tioned in this ehapter. 

§ 6129. New trials and appeals. The prodsions of chapters
10 and 14 relative to new trials and appeals, exeept in so far as they 
are inconsistent herewith, apply to the proceedings mentioned in this 
chapter. 
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CHAPTER 40. 

8FM:MARY PROCEEDINGS. 

ARTICLE 1. - CONFESSION OF ,JrDGMENT \VITHOUT ACTION. 

§ 6130. For what confessed. A judgment by confession may
lw entered without action, either for money due or to become due, or 
tu secure any person 1)-gainst contingent liability on behalf of the 
<lefendant, or both, in the manner preS0ribed by this chapter. 

� 6131. Verified statement. Contents. A statement in 
writing must be made, signed by the defendant and verified by his 
oath, to the following effect: 

1. It must state the amount for which judgment may be entered
and authorize the entry of judgment therefor. 

2. If the judgment to be confessed is for money due or to become
due, it must state concisely the facts out of which the debt arose, 
and must show that the sum confessed therefor is justly due or to 
become due. 

l3. If the judgment to be confessed is for the purpose of securing 
the plaintiff against a eontingent liability, it must state concisely the 
facts constituting the liability-and must show that .the sum confessed 
therefor does not exceed the amount of such liability. 

§ 6132. Procedure in court. Execution. The statement
must be presented to the district court or a judge thereof aud, if the 
�ame is found sufficient, the court or judge shall make an order that 
judgment be entered by the clerk, whereupon the statement and order 
may be filed in the office of the clerk, who shall enter in the judg
ment hook a judgment for the amount co11fessed with costs. The 
statement and affidavit with the judgment shall thenceforth become 
the judgment roll. Execution may be issued and enforced in the 
1;ame manner as upon judgments in other cases in such courts. When 
the debt for which the judgment is reeovered is not all due, or is pay
able in installments and the installments are not all due, the execu
tion may issue upon such judgment for the collection of such install
ments as have become due, and shall be in the usual form, but shall 
have indorsed thereon by the attorney or perspn issuing the same a 
direction to the sheriff to collect the amount due on such judgment 
with interest and costs, which amount shall be stated with interest 
thereon and the costs of said judgment. Notwithstanding the issue 
and collection of such execution, the judgment shall remain as 
security for the installments thereafter to become due, and whenever 
any further installments become due, execution may in like manner 
be issued for the collection and enforcement of the same. 

ARTICLE 2.-SUBMITTING A CONTROVERSY \VITHOUT ACTION. 

§§ 6130-613.'-J 

§ il�. C. Cl\', I'.

§ 716, C. CIY. I'. 

II iii. C. Cl\'. t•.am'<I. 

§ 6133. Requisites of the case. Parties to a question in !I il8, c. ch·. r.
difference, which might be the subject of a civil action, may without 
action agree upon a case containing the facts upon which the con-
troversy depends, and present a submission of the same to any court 
which would have jurisdiction if an aotion had been brought. But it 
must appear hy affidavit that the controversy is real and the proceed-
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ing in good faith to determine the rights of the parties. The court 
shall thereupon hear and determine the case and render judgment 
thereon, as if an action was pending. 

§ 6134. Entry of judgment. Judgment roll. Judgment
shall be entered in the judgment book as in other cases, but without 
costs for any proceeding prior to trial. The case, the submission and 
a copy of the judgment shall constitute the judgment roll. 

§ 6136. Judgment enforceable as other judgments. The
judgment may be enforced in the same manner as if it had bel:'n 
rendered in an action and shall be subject to appeal in like manner. 

ARTICLE 3. -RELIEF OF PERSONS CONFINED IX JAIL OS CIVIL 
PROCERS. 

§ 6136. Discharge authorized. Every person c-0nfined in
jail on execution issued on judgment recovered in a civil action shall 
be discharged therefrom at the end of ten days from his first confinl'
ment therein upon the c-0nditions hereinafter specified. 

§ 6137. Notice of application. Such person must cause noticl�
iu writing to be given to the plaintiff or his attorney when and where 
he will apply to the judge of the district court of the county in which 
he is confined for the purpose of obtaining a discharge from his 
imprisonment. 

§ 6138. How served. Such notice must be served by deliver
ing to and leaving with the plaintiff or his attorney in the action a 
copy thereof, if they, or either of them, reside in this state; otherwise 
notice may be served by mail. The notice shall be served a sufficient 
time before the time speeified therein for the hearing of the applica
tion to allow the person upon whom it is served time to attend by the 
usual route of travel and one day for preparation. 

§ 6139. Hearing. At the time and place specified in the notice
such person must be taken under the custody of the sheriff before 
such district judge and examined on oath concerning his property and 
effects and the disposal thereof and his ability to pay the judgment 
for which he is committed; and such distriC't judge shall also hear any 
other legal and pertinent evidence that may be produC'ed by the debtor 
or creditor: and suc.h examination must at the election of the creditor 
be reduC'ed to writing and subscribed and sworn to by the debtor and 
other witnesses. 

§ 6140. Oath of prisoner. If upon such examination the judgt'
before whom the same is had shall be satisfied that the priwner -is 
entitled to his discharge, he shall administer to him the followin� 
oath: 

I, ..... ........... , do solemnly swear ( or affirm) that I have no1 
any estate, real or personal, to the amount of ten dollars, except such 
as is by law exempt from levy and sall.'l on execution, and that I haYt..' 
not any other estate, nor have I conveyed, concealed or in any wny 
dispoSC'd of any of my property, real or pc-rsonal, with design to securt� 
the same to my use, to hinder, or delay, or defraud my cn·ditors. S1 > 
help fill' God. ( Signed A. B.) 

§ 6141. Certificate of discharge. After a1lministering th,·
oath the judge must make a C'ertiticate under his hand as follows: 
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To the sheriff of the county of ... ........ .  : I do hereby certify 
that ............ , confined in your jail upon an execution at the suit 
of ........... . is entitled to be discharged from imprisonment, if 
he is imprisoned for no other cause. 

§ 6142. Forever exempt. The jailer upon receiving such
<'ertificate must forthwith discharge the prisoner, if he is imprisoned 
for no other cause. The prisoner after being so discharged shall be 
forever exempt from arrest or imprisonment for the same debt, unless 
he shall be convicted of having sworn falsely upon his examination 
or in taking the oath herein prescribed. 

§ 6143. Judgment remains against estate. T�1j�dgment
against any prisoner who is discharged as herein provid�tl tbr, shall 
remain in full force against the estate which may then otlii.t1atl;t time 
after belong to him. And the plaintiff may take out a neW"execution 
against the �oods and estate of the debtor in like manner and with 
like effect as 1f he had never been committed in executio'n? ._, 

§ 61�4. Prison costs. If the debtor shall undertake to satisfy
the execution, he shall not be entitled to his discharge from fmprison
ment until he has paid all the charges for his commitment and sup
port in prison in addition to the sum due on the execution and the 
<:osts and charges thereon. 

§ 6146. Discharge by plaintiff. The prisoner may at any
time be discharged upon the order of the plaintiff in the action; and, 
when so discharged, such debtor shall not thereafter be liable 
to imprisonment again for the same cause of action. 

� 6146. Creditor to advance prison costs. Whenever a 
<lebtor is committed to jail on executioIJ. in a civil action, the creditor 
or some one in his behalf must from time to time advance to the 
sheriff or jailer sufficient money to pay for the support of such 
prisoner; and in case such creditor shall neglect or refuse so to 
advance the money for such prisoner's support upon the sheriff's or 
jailer's demand, the jailer must, at the expiration of twenty-four 
hours after such demand, discharge such prisoner from custody and 
such discharge shall have the same effect as a discharge by order of 
the creditor. 

!:$ 6147. l!tlay apply every ten days for discharge. If such 
judge does not discharge the prisoner, he may apply for his discharge 
at the end of every succeeding ten days in the same manner as above 
provided and the same proceedings must thereupon be had. 

§ 6148. Appeal. Either party may appeal to the supreme
eourt from the order of the district judge granting or refusing a 
<lisC'harge from imprisonment under these provisions in the same 
manner as from an order granting, refusing, eontinuing or modifying 
a provisional remedy. 
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C H A P T E R 4 1 . 

CHANGE OF N A.1'1ES OF PERSONS AND PLACES. 

§ 6149. Court authorized to change. The district court 
shall have the authority to change the names of persons, towns, dl
lages and cities within this state. 

§ 6160. Petition. Contents. Any person desiring to change
his or ��:i; :q?iile may file a petition in the district court of the county 
or subclt�isiqp

J 
in which such person may be a resident, setting forth : 

1. Thfl.t,1the petitioner has been a bona fide eitizen of such
county or, s�ivision for at least six months prior to the filing of t he 
petition. 1 · - . , i  · ,  

2. The cause for which the change of the petitioner·s name 1s
sought. 

3. The name asked for.
And it shall be the duty of the judge of the district court at any

term thereof after the filing of such petition, upon being duly satis
fied by proof in open court of the truth of the allegations set forth in 
the petition and that there exists proper and reasonable ea use for chang
ing the name of the petitioner and that thirty days' previous notice of 
the intended application }].as been given in some newspaper printed 
in such district, to order and direct a change of the name of such 
petitioner and to direct that such order be entered by the clerk in the 
journal of the court. 

§ 6161. Town, village or city. Petition. Whenever it may
be desirable to change the name of any town, village or city in any 
county of the state, a petition for that purpose may in like manner be 
filed in the district court of the county or subdivision in which such 
town, village or city is situated, setting forth the cause why stwh 
change of name is desirable and the name asked to be substituted. 
aud the court on being satisfied by proof that the prayer of the 
petitioners is just, proper and reasonable and that notice as in case of 
the change of names of persons provided for in the pnweding see
tion has been given and that two-thirds of the legal voters of su<'h 
town, village or city desire such change of name and that there is no 
other town, village or city in the state of the name asked for. may 
order and direct such change of name and direct. the clerk to entt-r 
such order upon the joumal of the court. 

§ 6162. Costs. Not to affect rights or pending actions .
All proce<'dings under this chapter shall be at the cost o f  the pt> t i .  
tionn or petitioners and judgment may be entt1red against him or 
tlwm for costs as in other civil actions : provided, always, that any 
chnnge of name under th<' provisions of this chapter shall in no man .  
ner affect or alter any action or l<'gal proceeclings then pending. ur 
any right, title or interest whatsoPvn. 
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§ 6163. Liability of owner for. Any person owning or hav
ing in his charge or possession any horses, mules, cattle, goats, sheep 
or swine or any such animals, which shall trespass upon the lands of 
another whether fenced or not fenced, shall be liable to the party 
injured for all damages sustained by him by reason of such trespass
ing, to be recovered in a civil action in the county in which such 
damage occurred, and the proceedings shall be the same in all respects 
as in other civil actions except as herein modified; provided, that no 
property shall be exempt from execution issued upon judgments 
obtained under this chapter except absolute exemptions; and pro
vided, further, that the party claiming damages under the provisions 
of this chapter shall bring an action to recover the same within sixty 
days after the infliction of such damages. 

§ 6164. Owner deftned. Any person occupying or cultivating
lands shall be considered the owner thereof in any action under the 
provisions of the last section. 

§ 6166. Notice of damages. The party sustaining damages
from the trespass of animals before commencing an action therefor 
shall, if he knows to whom such animals belong, notify him or the 
person having them in charge of such damage and the probable 
amount thereof. 

§ 6166. Custody until damages paid. The person suffering
damages as aforesaid may keep such offending animals in custody, 
until the damages and costs are paid or until good and sufficient 
security is given therefor ; and whenever any animals are restrained 
under this chapter, the person restraining the stune Rhall forthwith_ 
notify the owner or person, in whose custody the animals were at the 
time the trespass was committed, of their seizure, if he knows such 
owner or person. 

§ 6167. Trial. Judgment lien on animals. Upon the trial
of an action under the provisions of section IH53 the plaintiff shall 
prove the amount of damage sustained and, if he has kept in custody 
the animals committing such damage, the amount of expense incurred 
therefor. And any judgment rendered in the action against the 
defendant shall be a lien upon the animals and they may be sold and 
the proceeds applied to the satisfaction of the judgment as in other 
cases of sale of personal property on execution; but if it shall appear 
upon the trial that no damage was sustained, judgment shall be ren
dered against the plaintiff for costs and for any damages sustained by 
defendant. 

§ 6168. Service on unkn own owner. If upon the trial it
appears that the defendant is not the owner or person in charge of 
the offending animals, the action shall be dismissed as to him and 
may proceed as against a defendant whose name is unknown. If at. 
the commencement of the action the plaintiff does not know the name 
of the owner, or keeper of such offending animals, he may bring an 
action against a defendant unknown. In such case service shall be 
made by publishing a copy of the summons with a notice stating the 
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nature of the action in a newspaper, if there is one published in tht> 
county and, if not, by posting copies of the summons and noti<·e in 
three public places within the county, in either case not less than 
ten days previous to the day of trial. 

§ 6169. Sale. Disposition of surplus. After judgment shall
have been rendered against the defendant. unknown as aforesaid, the 
offending animals shall be sold, and after the judgment and costs 
have been satisfied, if there is any surplus, it shall be plaeed in the 
hands of the county treasurer for the benefit of the owner, and if the 
owner does not appear and claim the same within one year from 
the day of sale, it shall be paid into the school fund of said county.  

1112 


	CHAPTER 1. - GENERAL DEFINITIONS AND PROVISIONS.
	CHAPTER 2. - COURTS.
	ARTICLE 1. - OF THE COURTS IN GENERAL.
	ARTICLE 2. - THE SUPREME COURT.
	ARTICLE 3. - THE DISTRICT COURTS.

	CHAPTER 3. - FORM OF CIVIL ACTIONS.
	CHAPTER 4. - TIME OF COMMENCING ACTIONS.
	ARTICLE 1. - IN GENERAL.
	ARTICLE 2. - TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL PROPERTY.
	ARTICLE 3. - TIME OF COMMENCING OTHER ACTIONS.
	ARTICLE 4. - GENERAL PROVISIONS AS TO THE TIME OF COMMENCING ACTIONS.

	CHAPTER 5. - PARTIES TO CIVIL ACTIONS.
	CHAPTER 6. - OF THE PLACE OF TRIAL OF CIVIL ACTIONS.
	CHAPTER 7. - MANNER OF COMMENCING CIVIL ACTIONS.
	CHAPTER 8. - OF PLEADINGS IN CIVIL ACTIONS.
	ARTICLE 1. - THE COMPLAINT.
	ARTICLE 2. - THE DEMURRER.
	ARTICLE 3. - THE ANSWER.
	ARTICLE 4. - THE REPLY.
	ARTICLE 5. - GENERAL RULES OF PLEADING.
	ARTICLE 6. - MISTAKES IN PLEADING AND AMENDMENTS.

	CHAPTER 9. - OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.
	ARTICLE 1. - ARREST AND BAIL.
	ARTICLE 2. - CLAIM AND DELIVERY OF PERSONAL PROPERTY.
	ARTICLE 3. - INJUNCTION.
	ARTICLE 4. - ATTACHMENT.
	ARTICLE 5. - GARNISHMENT.
	ARTICLE 6. - RECEIVERS.
	ARTICLE 7. - OF DEPOSIT.

	CHAPTER 10. - OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.
	ARTICLE 1. - JUDGMENT UPON FAILURE TO ANSWER, ETC.
	ARTICLE 2. - ISSUES AND MODE OF TRIAL.
	ARTICLE 3. - FORMATION OF THE TRIAL JURY.
	ARTICLE 4. - OF THE CONDUCT OF THE TRIAL.
	ARTICLE 5. - OF THE VERDICT.
	ARTICLE 6. - OF THE TRIAL BY THE COURT.
	ARTICLE 7. - OF REFERENCES AND TRIALS BY REFEREES.
	ARTICLE 8. - EXCEPTIONS.
	ARTICLE 9. - OF NEW TRIALS.
	ARTICLE 10. - MANNER OF GIVING, ENTERING AND SATISFYING JUDGMENTS.

	CHAPTER 11. - OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS.
	ARTICLE 1. - THE EXECUTION AND LEVY.
	ARTICLE 2. - EXEMPTIONS.
	ARTICLE 3. - SALES.
	ARTICLE 4. - CONFIRMATION.
	ARTICLE 5. - REDEMPTION.
	ARTICLE 6. - THE SHERIFF'S DEED.
	ARTICLE 7. - GENERAL PROVISIONS.

	CHAPTER 12. - PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION.
	CHAPTER 13. - OF THE COSTS AND DISBURSEMENTS IN CIVIL ACTIONS.
	CHAPTER 14. - OF APPEALS IN CIVIL ACTIONS.
	CHAPTER 15. - PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES AND TENANTS HOLDING UNDER A JUDGMENT DEBTOR.
	CHAPTER 16. - OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART OF THE ACTION.
	CHAPTER 17. - ADMISSION OR INSPECTION OF WRITINGS.
	CHAPTER 18. - EXAMINATION OF PARTIES.
	CHAPTER 19. - WITNESSES AND EVIDENCE.
	ARTICLE 1. - WHO MAY BE EXCLUDED.
	ARTICLE 2. - MEANS OF PRODUCING WITNESSES.
	ARTICLE 3. - MODE OF TAKING THE TESTIMONY OF WITNESSES.
	ARTICLE 4. - AFFIDAVIT.
	ARTICLE 5. - DEPOSITIONS.
	ARTICLE 6. - OFFICERS WHO MAY TAKE DEPOSITIONS.
	ARTICLE 7. - MANNER OF TAKING AND AUTHENTICATING DEPOSITIONS.
	ARTICLE 8. - EXCEPTIONS TO DEPOSITIONS.
	ARTICLE 9. - OF PUBLIC DOCUMENTS, RECORDS, ETC.
	ARTICLE 10. - PROCEEDINGS TO PERPETUATE TESTIMONY.

	CHAPTER 20. - MOTIONS AND ORDERS.
	CHAPTER 21. - NOTICES AND FILING AND SERVICE OF PAPERS.
	CHAPTER 22. - DUTIES OF SHERIFFS AND CORONERS.
	CHAPTER 23. - MISCELLANEOUS PROVISIONS.
	CHAPTER 24. - ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO AND OF INFORMATION IN THE NATURE OF QUO WARRANTO.
	CHAPTER 25. - ACTIONS BY THE STATE TO ANNUL PATENTS.
	CHAPTER 26. - ACTIONS BY AND AGAINST CORPORATIONS.
	ARTICLE 1. - GENERAL PROVISIONS.
	ARTICLE 2. - ACTIONS AGAINST OFFICERS.
	ARTICLE 3. - ACTIONS AGAINST INSOLVENT CORPORATIONS.
	ARTICLE 4. - PROCEEDINGS TO ANNUL CORPORATIONS.

	CHAPTER 27. - ACTIONS TO RECOVER PENALTIES AND FORFEITURES.
	CHAPTER 28. - ACTION FOR THE PARTITION OF REAL PROPERTY.
	CHAPTER 29. - FORECLOSURE OF MORTGAGES AND LIENS.
	ARTICLE 1. - FORECLOSURE BY ADVERTISEMENT.
	ARTICLE 2. - FORECLOSURE BY ACTION.
	ARTICLE 3. - FORECLOSURE OF MORTGAGES UPON PERSONAL PROPERTY.
	ARTICLE 4. - ACTIONS TO FORECLOSE LIENS ON PERSONAL PROPERTY.

	CHAPTER 30. - ACTION TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY AND OTHER ACTIONS CONCERNING REAL ESTATE.
	CHAPTER 31. - ACTION FOR NUISANCE, WASTE AND WILLFUL TRESSPASS ON REAL PROPERTY.
	CHAPTER 32. - ACTION FOR THE SUPPORT OF MARRIED WOMEN.
	CHAPTER 33. - ACTIONS AGAINST THE STATE.
	CHAPTER 34. - CONTEMPTS.
	ARTICLE 1. - CRIMINAL CONTEMPTS.
	ARTICLE 2. - CIVIL CONTEMPTS.
	ARTICLE 3. - PRACTICE IN CONTEMPTS.

	CHAPTER 35. - EMINENT DOMAIN.
	CHAPTER 36. - DEATH BY WRONGFUL ACT.
	CHAPTER 37. - ARBITRATION.
	CHAPTER 38. - INSOLVENCY.
	ARTICLE 1. - GENERAL PROVISIONS.
	ARTICLE 2. - VOLUNTARY INSOLVENCY.
	ARTICLE 3. - INVOLUNTARY INSOLVENCY.
	ARTICLE 4. - PROCEEDINGS TO REALIZE THE ESTATE FOR CREDITORS.
	ARTICLE 5. - CLAIMS AGAINST THE ESTATE.
	ARTICLE 6. - DIVIDENDS.
	ARTICLE 7. - DISCHARGE OF THE INSOLVENT.
	ARTICLE 8. - PROCEEDINGS PECULIAR TO PARTNERSHIPS.

	CHAPTER 39. - SPECIAL PROCEEDINGS OF A CIVIL NATURE.
	ARTICLE 1. - PRELIMINARY PROVISIONS.
	ARTICLE 2. - WRIT OF CERTIORARI.
	ARTICLE 3. - WRIT OF MANDAMUS.
	ARTICLE 4. - WRIT OF PROHIBITION.
	ARTICLE 5. - MISCELLANEOUS PROVISIONS.

	CHAPTER 40. - SUMMARY PROCEEDINGS.
	ARTICLE 1. - CONFESSION OF JUDGMENT WITHOUT ACTION.
	ARTICLE 2. - SUBMITTING A CONTROVERSY WITHOUT ACTION.
	ARTICLE 3. - RELIEF OF PERSONS CONFINED IN JAIL ON CIVIL PROCESS.

	CHAPTER 41. - CHANGE OF NAMES OF PERSONS AND PLACES.
	CHAPTER 42. - TRESPASS OF ANIMALS.



