
PRO B A  TE CO DE .

l' H A P T E R l .

THE CODE AN'D ITS OPERATION". 

§ 6160. Title. This aet shall he known as the probate <.'ode of
the state of North Dakota. 

� 6161. Code establishes the law. How construed. This 
c-otle establishes the law of this state upon the subjects to which it 
relates; and its provisions and all proceedings under it shall be liber
ally construed, with a view to effect its objects and promote justice. 

§ 6162. Rights not affected. No right accrued or act done in
an;• proceedi1ig commenced before this code takes effect is in any 
mauner impaired or injuriously affeeted by its provisions ; but the 
mode of pro<.'edure shall thereafter conform as nearly as may be to its 
requirements. 

� 6168 . Provisions, when in force. When a right is acquired, 
('Xt inguished or barred upon the expiration of a prescribed period of 
t ime whi<.'h has commenced to run by the provisions of any statute in 
force before this <.'ode takes effect, such provisions shall remain in 
force and be deemed a part of this code as respects the right so 
affected. 

§ 6164. Time, how computed. Cnless otherwise specially
provided, every period of time herein preseribed with reference to the 
commencenwnt of a proceeding or the performance of any other act, 
shall be computed from the date of the event at which such period 
bt·gins although such event happened before the taking effect of this 
cucle. But this section shall not be construed so as to conflict in any 
manner with the provisions of the preceding section. 

� 6166. Words and phrases, how construed. l r nless other
wise clefitw1l herein, words and phrases used in this code are to be 
construed according to the rules and definitions recognized in or pre
S('ribed by .other statutes applicable thereto. 

§ 6166. Signification of certain words and phr ases. The
following words and phrases have in th.is code the signification herein 
prescribed, except where a different signification is apparent from 
the context: 
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§§ 6167-6171 

§ 1 10. ('1 1 1 1- t. 

§ �4ll. t' . :! 1 .  Pol.C. 
a m ' d .  

PROBATE CODE. County Court. 

1. The word "case" refers to a subject matter which by the pro
visions of this code is cognizable in a county court, and includes 
every proceeding therein maintained in relation to the same matter 
or estate. 

2. The words "county court," "county judge," and "clerk," are to
be understood as referring only to the exercise of the jurisdiction and 
powers herein conferred. 

3. The word "will" includes "codicil" and denotes n last will anti
testament, or an instrument purporting to ht1 such, according to tlw 
context. 

4. The phrase " person interested," when used vrith referenct' t<>
an estate or fund includes every person entitled either absolutely ur 
conditionally, to share in the same or the proceeds thereof, except a 
creditor. 

5. The word "mandate" includes any process or order issuing frum
the court directing or prohibiting the 1wrformance of any act. 

C H A P T E R :! .  

THE COUNTY ('CWRT. 

AHTICLE 1. - 01\GA :S IZATION, PoWEllS A�D De l'I EH. 

§ 6167. County court established. There is establish�·,l i n
each organized eounty of this state a county court, whieh shall h l'  a 
court of record, held hy the county judge in the mannn hereinaftt'r 
prescribed. 

§ 6168. Term s  of. There are no stated terms of the connty
court but thl' court is  del'med to he always opl'n, and every official 
act of the jmlge done in pursuance of this code shall be deemed t , >  
be the act of  the court. 

� 6169. Seal. Each county court shall have a seal upon whil 'h 
shall be inscrib(•d the name of the state and county , and the wurds 
"�eal of the County Court. ' '  �uch seal must be fnmished by tht> 
board of county commissioners and be at least one and five-l'ighths of 
1m inch in dianwter, but when the court is unproYided with a seal 
the judge may procure one at the expense of the county, and a S\'rc. ! l 
or other device may be used ns a sml until a seal can he procured. 

§ 6170. Office of the judge, where. The county jucl�e sh1. ! I
have an office at  the county seat in rooms provided by the l'otmt�- .  
nnd furnished in like manner with tables, chairs, dPsks, <'a8l'S f ,  , r  
hooks and pap<'rs, books or record blanks, stationery and other artic!t,
requirt>d for the purposes of the office. 

� 6171 . Office when open. The judge shall keep his utti, ·, ·  
open at  all proper times during reasonable hours for the purpose , , f  
holding court and transacting business as prescribed by law. Ht• 
shall safely kPep the records of the court and all documents and oth,·r 
papers lawfully int.rusted to him by virtue of his officc, or in t l i , · 
, ·ourse of any pro<"eeding before him nnd deliwr the same owr to t ! H'  
) >l 'f!-ons Pn t i th·d t lwn•to ur to his su, · , · l':-sur in offi< ·e : hut thc n•cord" 
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County Court. PROBATE CODE. 

must be open <luring office hours to access and inspection by persons 
having any business therewith. 

§ 6172. Judge not to act as attorney, when. A county
juctge shall not be attorney in any civil or criminal action or othn 
judicial proceeding, which involves or relates to an estate or any part 
thereof or other matter over which he has or may thereafter obtain 
jurisdiction, either for or against a surviving husband or wife, heir, 
devisee, executor, administrator, guardian or warcl, debtor, creditor or 
other person, ancl he shall not counsel or advise as to any such action 
or proceeding or contemplated action or proceeding, or have a law 
partner or be otherwise connected in business with a practicing 
attorney. A willful violation of any of the foregoing provisions of 
this section shall be deemed willful misconduct in office. 

§ 6178 . Clerk, how appointed. A clerk may be appointed
for the county court by an order duly entered in the journal, and tht:> 
appointment may be in like manner revoked by the judge at h is 
pleasure. A clerk so appointed may until his appointment is revok('d 
exercise the powers expressly conferred upon the clerk by the pru
visions of this code, but the judge shall he responsible for all h : s  
official acts, and may at all times act as his own clerk. No practici1 1i,r 
attorney shall be appointed as clerk and no clerk shall act as attorney 
or as executor, administrator, guardian or appraiser in any matters 
before the court. 

§ 6174. Clerk,· powers of. A clerk may exercise concurrently
with the judge the following powers : 

1. He may certify and sign as clerk any of the records of thP
<'-Ourt, except such as require the signature of the judge. 

2. He may certify and sign as clerk ancl affix the seal of the court
to a transcript or exemplification of any record remaining therein. 

3. He may sign as clerk and affix the seal of the court to a
subpama, and issue the same with the same effect as if issued by the 
court. 

4. He may administer an oath authorized or required in any pru
ceeding in the court and certify the same under the seal of the court . 

5. He may postpone for a definite time not exceeding thirty clap;
any hearing or other matter, when the judge is absent from h is 
office. 

§ 6176. Sheriff' to execute process. The sheriff of the county
must in person or by deputy attend the sittings of the county court 
whenever the judge shall so direct and must execute according to law 
or the direct.ion of the C'ourt every process or other mandate issuing 
from the court. But when he is absent or unable to act in the dis
charge of any duty �equired of him by this section, the judge may 
direct any constable of the county to act in his place. 

§ 6176. Compensation of sheriff'. Sheriffs and other officers
shall receive for their services rendered in the county court or in the 
execution of its mandates the same compensation as for like services 
in the district court payable by the county or by a party in like 
manner. 

ARTICLE 2. - JURISDICTION AND POWERS OF THF. COUNTY COURT . 

§§ 6172-6177 

§ 9'�. c.21. l'ol.l '.
am'd, 

§ 6177. Jurisdiction. The county court has exclusive original § 111 . Const.
jurisdiction in probate and testamentary matters, the appointment of 
administrators and guardians, the settlement of the accounts of exec-
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II 1, rrob. c. 
am'tl . 

PROB.-\TE CODE. County Court. 

utors, administrators and guardians, the sale of lands by executors, 
administrators and guardians, and such other probate jurisdiction as 
may be conferred by law. 

§ 6178. Powers of the court. In the exercise of its jurisdic
tion the county court has power: 

1. To take the proof of wills, to . admit wills to probate and to
nivoke the probate thereof. 

2. To take proof of and determine heirship, and to revoke such
determination. 

3. To grant and revoke letters testamentar7 and letters of adminis
tration, and to appoint a successor in place o a person whose letters 
have been revoked. 

4. To direct and control the conduct and settle the accounts of
t'Xecutors and administrators. 

5. To direct the disposition of the property of decedents for the
payment of their debts and funeral expenses and expenses of adminis
tration. 

6. To enforce the payment of legacies and the distribution of
estRtes of decedents and the payment or delivery by executors and 
administrators of money or other property in their possession belong
ing to the estate. 

7. To appoint and remove guardians, to direct and control their
conduct, settle their a(l('ounts and compel the payment Rnd delivery 
by them of money or other property belonging to . their wards. 

8. To administer justice in all matters within its jurisdiction
according to the provisions of the statutes relating thereto. 

§ 6179. Jurisdiction in wills and administration. The
t·ounty court of each county has jurisdiction to take the proof of a 
will and grnnt letters testamentary, to grant administration or deter
mine heirship, as the case requires: 

1. When the decedent was at the time of his death a resident of
that county, whether his death happcned there or elsewhere. 

2. When there is property of the decedent within that county
which remains unadministered, he not being a resident of the state 
Rt the time of his death in whatever place the death happcned. 

3. When the Rpplication was first made in that county, if the
jurisdiction as defined in the preccding subdivision or in section 
f ilt-iO is in two or more counties. 

§ 6180 . Appointment of a gu ardian. The jurisdiction to
Rppoint a guardian is in the county court of the <'ounty in which the 
ward resides or in a case relatin� exclusively to his estate in the 
t·riunty where the property or some part thereof is situated. But the 
provisions of this <'hapter have no applieation to the appointment of 
R �uardian for the speeial purpose of maintaining or defending the 
interests of a minor or other party in an action or proceeding in any 
eourt of compett:>nt jurisdiction. 

§ 6181. County includes other territory, when. For the
purposes of the two prt:>ceding sections, a county is deemed to extend 
to all adjoining territory situated within the same judicial district 
which is not embract:>d in or attached to any org,mized county. 

§ 6182. Judge disqualliled. Procedure. When the judge
of the county court having jurisdict ion ns defim•d in sections fili8 
and filW is disqualified from acting in a <'HS(' fur any cau&• specified 
in i-1•c•tion fi188 of this code, tht> county court of the county to which 
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the same may be transferred has also jurisdiction, but can do no act 
in the exercise thereof until the transfer has been ordered. 

§ 6 1 83. Jurisdiction, how obtained. The court obtains
jurisdiction in each case by the existence of the jurisdictional facts 
prescribed by statute and the presentation of a petition setting forth 
the fricts ; and may thereupon obtain jurisdiction of the persons inter
ested by their appearance or by the process of citation . 

§ 6 1 84. Jurisdiction extends over state, when. Jurisdic
tion onc,e duly exercised in a case by a county court is coextensive 
with the state, and, exc-0pt as otherwise specially prescribed by law. 
excludes the subsequent exercise of jurisdiction by another court 
over the same case, or any of its incidents ; and all further proceed
ings .to be taken in a county court in relation to the same matter or 
estato must be taken in the same court. 

§ 6 1 86. Objection to decree. Jurisdiction. Proceedings.
How taken. An objection to a decree or order of a county court 
for an erroneous determination of any fact necessary to jurisclictio11 
or for a defect or omission in sue h decree or order, or in the plead
ings or other papers on which it was founded, or the finding or state
ment of a jurisdictional fact which actually existed or for a failure to 
take any intermediate proceeding prescribed by law is available only 
on direct application to the same court or on appeal. 

§ 6 1 86. Proceedings, how construed. The proceedings
of a county court in the exercise of i ts jurisdiction are construed in 
the same manner and with like intendments, as the proceedings of 
courts of general jurisdiction, and to its records, orders and decrees 
there is accorded like forc,e , effect and legal presumptions as to the 
records, orders, judgments and decrees of courts of general jurisdic
tion. 

§ 6 1 87. County Courts, authority and power· of. The
co�nty court has authority and power in each case : 

1 . To issue citations, subpmnas and other process under the seal
of the court to any part of the state, and enforce obedience thereto 
or return thereof according to law. 

2 . To postpone from time to time for proper cause a hearing or
other proceeding. 

3. To compel the attendance of a party or other person whenever
his presence is lawfully required. 

4. To restrain by order an executor, administrator or guardian to
whom a citation or other proc,ess has been duly issued from acting as 
such until the further order of the court. 

5. To require by order an executor, administrator, guardian or
other person subject to the jurisdiction of the court to perform any 
duty imposed on him by statute or by the court under the authority 
of the statute. 

6. To maintain order and decorum during the sittings of the
court : and to punish any person for a contempt of court where the 
district court might pu11 ish him for a similar contempt and in like 
manner. 

7 . To open, vacate or modify a decree or order of the 0onrt for
fraud, mistake, newly discovered evidence or other sufficient caus<> . 

8. To enter as of a former time a decree or order of the court for
the purpose of correcting a mistake or supplying an omission. 
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PROBATE CODE. Co,mty Coul't. 

9. To complete all unfinished business and certify and sign with
t he date of so doing all papers or other records previously left uncom
pleted or unsigned and to make and certify transcripts of all records 
. ,f the court. 

10. With resped to any matter not expressly provided for in this
<'ode, to act as nearly as may be aceording to the code of civil pro
<'edure, and to exercise such other incidental powers as are necessary 
to carry into effect the powers expressly conferred. 

ARTICLE 3. - TRANSFER OF CASES IN THE COUN'l'r Col'RT. 

§ 6 1 88. Cases, how transferr�d. A case may be transferred
by order of the county court in which it is pending for either of the 
following causes : 

1 .  When the judge is a party or claims td have an interest actual 
or <'.ontingent in the estate to which the case relates. 

2. When he is or has been attorney for a party in some proceed
ing therein. 

3. When he is related to a party by consanguinity or affinity
within the fourth degree. 

4. When the case involves the proof of a will to which the judge
was a .subscribing witness or witness examined or necessary to be 
(•xamined, or in which he is named as executor unless he declines to 
net as such .  

§ 6 1 89. Transfer of case, when made. A transfer must be
made upon the presentation of the first petition in the case or at tlw 
1 i me when the parties are cited to appear thereto if the cause is then 
known to exist, or, if not, as soon as may be after the existence of 
such cause is discovered ; and no objection to a decree or other act of 
t he court for any of the causes specified in the preceding section is in 
i . 1 1y manner arnilable except by application for such transfer within 
1 he  time herein prescribed. 

§ 6 1 90. Summary transfer, when. Such transft'r may be
1 1rclt,red summarily upon fads within the knowledge of the judge 
or upon the affidadt of a party, setting forth particularly one or more 
. .  f t he c,ases enumerated in section fil88 according to the fads, and 
snl'h further facts as may be necessary under the provisions of the 
last section and de-mantling a transfer. The facts set forth in such 
a l lidavit shall be taken as true unless controvert(•d by affidavit. The 
order for a transfer must direct that the case lw transferred to the 
eounty court of some other county having jurisdiction by the pro
\' isions of section 617H or section 6180 of this chapter or if there is 
uune such, to that of the county most convenient to the parties. 

� 6 1 9 1 .  Transfer, effect of. When a transfer has been made, 
11 1 1  further proceedings in the court making the order must be sus
p, ·nded and unless an appeal is taken, the original papers and a tran
s ript of the docket and journal entries must be certified and trans-
1 1 1  i t ted within thirty days to the judge of the county court designated 
i I I  tlw order, who shall l"CC'ord the proceedings anew and thereafter 
J , r, >ceed as if he had jurisdiction of the case from the beginning. 

ARTICLE 4. - RECORDS OF THE Cot·xTr Cot:RT. 

� 6 1 92. Records, what constitute. The records of Pach 
P, , u 1 1 ty C'onrt consist of the original papt>rs in the case's adjudieakd or 
I , ·mling therein an<} the books prescribed in the next seetion. 
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Cou,dy Court. PROlHTE CODE. 

§ 6 1 93. Records to be kept. There shall be kept in each
county court the following books of record : 

1 .  A journal, in which there shall be entered under the proper 
dates and in the order in which the transactions take place, respect
iYely, a brief statement of the nature and object of each proceeding ; a 
minute or statement of each act of the judge or of the parties therein, 
except the filing of a paper;  a minute of each hearing or postpone
ment : the facts appearing by the return to each process or mandate 
issued from the court ; and each decision or direction given by the 
court in the progress of a proceeding and such other matters as are 
spedally required to appear of record ; but these provisions <lo not 
require a minute of the issuance or return of a subpama or a state
ment of the evidence or any particulars relating to the introduction 
of testimony, except the names of the witnesses sworn an<l examined. 
Every order affeeting a substantial right or directing the performance 
of a duty an<l every final order or decree shall appear thereon in full 
with the signature of the judge attached ; but as to other matters, a 
minute of his approval dated and signed by him at the close of the 
entries for each day is sufficient. 

2 . A docket in which there shall be set apart at least two pages to
each case by entering thereon its title an<l number, underneath which 
there shall be entered the following particulars relating to that case : 

On the first pnge, a register containing the name of each party to 
any proceeding therein ; each guardian or other person having the 
custody of a party who is under any legal disability ; each special 
guardian appointed for a party an<l each attorney appearing for a 
party : togethn with the post offiee address of each an<l a word or 
words describing his relation to the case, if a party, as for example 
· · heir," " <levisee, ' '  or " ward," or his relation to the party as " attorney,"
or otherwise, according to the fact. The name of the attorney, guard
ian or custodian must immediately follow that of the party whom he
represents ; and there shall he ldt. sufficient space below the name of
t'ach party to admit of such entries from time to time as occasion
rn1uires. New parties including persons to whom letters testamen
tary, of administration or of guardianship are issued shall be regis
tered in like manner. In the margin on the left there shall be entered
opposite the name of each special guardian or attorney the date of
his appointment or appearance and opposite the name of each new
party, the date on which he became a party ; and in the margin on the
right, when the relation of a party, attorney or other person ceases, a
minute to that effect.

On the page following, a chronological index or minute of all the 
proceedings in that case from the beginning until the final disposition 
thereof, including a brief statement of the object of each proceeding 
and a minute of the filing of each pleading or other paper, each 
preliminary act of the court or judge, the issuance and return of each 
citation or other process except a subpama, each hearing or postpone
ment, each intermediate or final order or decree and each act done to 
carry the same into effect. There shall be entered in the left hand 
margin the date of each transaction and in the margin on the right, a 
reference to the book and page of the journal or other record, where 
the same appears. 

3. A record in which there shall be transcribed in full all wills
which are admitted to probate and all bonds of executors, adminis
trators and guardians, which are accepted and approved ; and all 
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letters issued to executors, administrators and guardians :  hut wills 
may be recorded in a separate book. 

4. There shall be appended to each docket a numerical index
referring to each case by number and title, containing the number of 
each case progressively, its title and the number of the page on which 
it is docketed; also an alphabetical index arranged with reference to 
the first letter of the family name in the t.itle of each case and 
containing, in addition to each title, the number of the page on which 
the docket entries b{>gin. When the cases are not all docketed in ont> 
book, there shall be kept in a separate book a general index, both 
numerical and alphabetical, of similar character, referring in each 
instance to the book and page of the docket. The general index shall 
include all cases heretofore commenced in the county court or 
appearing on the rt'cords of the probate court. conforming in relatiu1 t  
thereto as nearly as may be t o  the above requirements. 

� 6194. Docket, form of. The dockt-t } 'rescrilwd hy the prt -
cc·dinl! sedion shall be substantially in the following form : 

.Jmw 20, 
18�14. 

Aug. 2, 
ltlV4. 

,Junt� :W, 
ltlV4. 

,Jnne 21 ,  
1894. 

Estate of Richard Rot' . 
Register. 

,Jane Roe, wife, Athens, � - D. 
}lary Roe, minor heir, Athens, N. D. 

• ,John Bates, custodian, Athens, :N'.  D.
Chitty, s�cial guardian, Athens, N. D.
Coke, special guardian, Rome, �. D.

Estate of Richard ROt'. 
Proceedings. 

Proceeding for appointment of administrator. ! 
John Chitty, Esq., is appointed s1wcial guar

dian for :Mary Roe, minor, at her request. 
:'.\Iary Roe, by her special guardian, filed peti

tion for administration of said estak. 

Citation issued returnable Aug. 20, lt-!14. 

Revokt- , 1  
Aug. :! .  
1894. 

.J. 185. 

§ 6196.- Citation, how i ssued. B<'fore issuing a citation, tl 1 , ·
c·ourt shall if nec<'ssary, examine the applicant and other witnesst' " 
under oath concerning the correct name and post office addrC'SS of 
each party to be cited and may issue a subpu•na for that purpos. · .  
If he is unable after reasonable diligence to ascertain such name, tlw 
party may be dC'signated by his relation to the dC'cedent or otherwise . 
as nearly as may be. Each party and each gnar<lian or attorney for 
a party, who appears in any proceeding must also be required to giw 
his own name and post office address which shall be entered in th <' 
rC'�isfrr accordingly and be taken as true therC'after until the court is 
notified of a <"hange . 

!$ 6196. Books to be numbered progressively. When tlw 
do�·ket, journal.or rC>cord c011sists of mon' t han om• book, all books 
of t lw same narnC' shall be nnmbc-rC'd progres,.:iwly from one upward:-: .  

§ 6197. Cases, to be numbered how. .For convenience iu
keeping tlw books of rC'<'ord the cases in each county court shall lw 
nnmbered in a ,.:ingle and cont inuin.� Sl'ries, h.-ginning with onP , ,r 
with a number exn•t•dini:r hy OJH' the higlwst 1 1 u 11 1bl'r so t'mployt·d 
h\' fu l'l' this code tak(•s effect. 
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Parties and Proces11. PROB . .\ TE CODE. 

C H A P T E R  3 .

PARTIES A� D PROCESS. 

ARTICLE 1 .  - GENERAL RULES OF PROCEDURE. 

§ 6 1 98 .  Parties in a case, who are. The general parties in a
case in the county court are the persons interested in the estate or 
other subject matter, and the executor, administrator or guardian 
thereof. They are likewise the parties who must be cited in each 
s1wcial proceeding in the case, unless the parties are specially pre
serib1;1d, but for distinction the party who presents a petition in a 
special proceeding is known as the petitioner or claimant, and the 
parties to be cited are known as respondents. If a citation issues for 
an incidental purpose in the course of the administration, the only 
parties are those appearing or cited for such purpose . 

§ 6 1 99. Substitution of parties, when. When an heir or
devisee dies or transfers an intNest in the estate, his legal representa
tive or successor in interest, grantee or assignee may be made a party 
in lieu of such heir or devisee ; and when a party to a special pro
<-eeding dies or transfers his interest, while the same is pending, his 
legal representative or successor in interest may likewise be substi
tuted at his own suggestion or at the request of another party . Such 
substitution may be made at any time by order of the court, and with
out notice when the facts are shown by the allegations of a pleading 
or affidavit. 

§ 6200. Persons interested may become parties. Any
other person interested in securing or preventing the relief sought in 
a special proceeding may, by leave of c.ourt, become a party and sup
port or oppose the application or pray for affirmative relief consistent 
with the facts ; but leave must not be granted unless his interest 
sufficiently appears ; and this section shall not be construed to affect 
a right or interest of such person unless he so becomes a party. 

§ 620 1 .  Special proceeding, how to become a party to.
,vhen a statute provides that a person may present a peti tion or 
otherwise become a party in a special proceding, an allegation of his 
interest in a pleading or affidavit is sufficient for that purpose although 
his interest is denied, unless he has been excluded from such interest 
by a decree of the court from which he has not taken an appeal. 

§ 6202 . Citation gives jurisdiction. Form of. The process
by which the court obtains jurisdiction in each proceeding of the 
parties, who do not appear therein, is a citation addressed to such par
ties by name or other sufficient description, informing them of the 
petition or other application upon which it issued and the relief 
thereby claimed or the grounds of the order upon which it  is issued 
and the direction therein given ; and the time and place at which they 
are required to appear before the court to answc>r the same with such 
furth�r particulars as may be specially prescribed by statule. 

§ 6203. Time for appearance. The time for appearance must
not be more than sixty days from the date of the citation and each 
<"itation must be addreAsed by the style of "The State of North 
Dakota," and contain the signature of the judge attested by the seal 
of the court. 
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ARTICLE 2. - SERYICE OF CITATIONS AND OTHER PAPERS.  

§ 6204. Citations and notic_es, how served. Citations and
notkes, issuing for service in any proceeding in a county court, must 
he served upon the parties personally or in some other mode as here-
inafter prescribed. , 

§ 6206. Service on attorney or guardian, when. ·when a
party on whom service is required has a guardian or attorney of record 
in thti ease, service must be made on the guardian or attorney and 
such service is deemed to be service on the party so represented : 
except that a citation must be served on a party represented by a 
guardian if more than ten years of age, as well as on the guardian . 

§ 6206. Service by mail, when and how made. After a
party has appeared or has been once cited to appear in a case, each 
citation or notice subseque1itly issued in the same case may be served 
by mail upon him or upon his guardian or attorney of record as pre
scribed by the last section. But service by mail is not sufficient when 
a citation requires a party to appear in person, or issues upon an appli
cation to revoke the probate of a will or set aside a decree awarding a 
final settlement or distribution, or when the court directs service in 
some other mode. 

§ 6207. Service by publication, when. Service by publica
tion may be substituted for personal service by a direetion of the court 
authorizin� such service, and designating a newspaper published at 
the county seat or some other convenient newspaper in which the ci ta
tion or notice may be published, in either of the following cases : 

1 .  ·when the party who is required to make or procure service or 
his attorney files an affidavit stating that he cannot obtain personal 
service on a person to be served, because he is unable to ascertai11 
where such person may ht> found, he having no known place of resi
<lence within the state, if the court. is further satisfied upon an exam
ination as prescribed in section liH¾;'> that the statements of the affi
davit are I.rue. 

2 . ·when it is established in like manner or appears upon the
records in the case, that the person to be served is a nonresident of 
this state. 

§ 6208. Mode of service indorsed on citation or notice.
Every direction for service by publication or other direction given by 
the court respecting the mode of service must be indorsed on the 
dtation or notice and when so given service must be made in accord
ance with such direction . 

§ 6209. Personal service, how made. Personal service
within the state or elsewhere may be made and proved in the manner 
prescribed by the code of civil procedure for the personal service of 
a summons. 

§ 62 1 0. Service by publication, how made and proved.
Service by publication is effected by printing and publishing the 
dtation or notice to be served three times, once each week for thret• 
successive weeks in the newspaper designated in the order, and is 
deemed compkte on the day of the last publication and may he 
proved by affidavit made as providt>d by section 5m13 of the code of 
civil procechm• . 
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§ 62 1 1 . Service by mail, how made and proved. Hervice
by mail is effected by depositing in the post office a true copy of the 
dtatiou or notice to be served, inclosed in a sealed wrapper postage 
paid ahd directed to the person to be served at his registered post 
office address ; and is proved by the affidavit of any person having 
knowledge of the facts, or by a statement thereof in the journal when 
the mailing is done by the judge . 

§ 62 1 2. Citation, when it must be served. Unless other- § 30.'ia�:�i'.1'- ('.wise specially prescribed by law, a citation issued upon a petition 
must he served at least twenty days before the time therein specified 
for appearance ; every other citation must be served at least five 
days before the time specified for appearance ; and each notice 
which refers to a future time m·ust be served at least five days 
before the time so designated. When service is made by pub-
lication such time must be computed from the date of tho last 
publication, and when service is made by mail there must be allowed 
in every instance an additional period of five days computed from 
the <late of mailing. 

ARTICLE 3. - MANNER AND EFFECT OF APPEARANCE. 

§ 62 1 3. Appearance, how made. In a county court every
party of full age, who has not been judicially declared incompetent to 
manage his affairs, may appear and prosecute or defend a pr0ceed
ing in any case either in person or by an attorney regularly admitted 
to practice in this state, except when he is required to appear :lr 
otherwise act in person, pursuant to a special provision of this code ; 
and is held to appear in each proceeding from the time when he has 
been duly cited to appear. 

§ '  62 14. Appearance by a minor, how made. When a
minor or a person who has been judicially declared to be incompetent 
to manage his affairs is a party, he must appear and act by guardian, 
exc-ept when he makes application for the appointment of a guardian ; 
but if he is a respondent, the guardian cannot appear for him until he 
has been duly served with a citation unless the proceeding relates 
directly to his estate or he is a minor under ten years of age.  If he 
has no guardian appearing for him, a special guardian must be ap
pointed, as prescribed in the next section. 

§ 62 16 .  Special guardian. Qualifications. How ap- � �- l'roh. c.
pointed. A special guardian must be some capable and disinterested am·,i. 
person appointed by order of the court with the written consent of 
the person appointed. Huch appointment may be made summarily 
at any time upon the application of the incompetent party or a rela-
tive or friend of such party, for the purpose of commencing a pro-
ceeding or maintaining his interest in a pending proceeding ; or with-
out an application at any time after he has been duly cited to appear 
in any proceeding ; or wherever in the course of a proceeding in 
which he is represented by a guardian the court has any reason to 
suppose that his interest requires the appointment of another 
guardian. A special guardian so appointed in any case is authorized 
to appear in the subsequent proceedings therein to which his ward is 
a party until the appointment is revoked. 

§ 62 1 6. Special guardian to qualify same as general
guardian. A special guardian must not receive any money or property 
belonging to the ward's estate, unless he qualifies in the same man-
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ner as a general guardian; and a guardian, general or special, cannot 
act in any matter in which his interest is adverse to that of the ward . 

§ 6217. Appearance of guardian, effect of. Subject to the
foregoing restrictions and in the absence of fraud, collusion or mi;;. 
take, prejudicial to the interest of the ward, the appearance in his 
name of his general or special guardian by leave or direc-tion of the 
court in any proceeding is deemed to be the appearance of the ward, 
and has the same effect in that proceeding as if he was C'ompetent to 
appear in person. 

§ 6218. Appearance, how effected. An appearance in any
proceeding is t>ffeded by giving notiee of the appearance in open 
court either orally or in writing or by pleading, or making applica
tion therein to the court for an order or dirf'ction of any kind. 

§ 6219. Appearance, notice of all proceedings. A party
who appears or is held to appear as hereinbefore prescribed is deemrnl 
to have knowledge of each postponement and all other ac-ts done in 
the course of the proceeding from the commencement until the final 
disposition thereof without further notice except such as ii- imparted 
by the records of the court. 

ARTICLE 4. - COMMENCEllENT OF A SPECIAL PROCEEDIXG A XD THE 

PLEADINGS THEREIN. 

§ 6220. Special proceeding, how commenced. A special
proceeding in the county court is commenced by the voluntary appear
ance and pleading of all the parties, or by the presentation of a petition 
by a c.ompetent party and the issuance of a citation to the other 
parties; and 110 proceeding so commenl'ed shall be dismissed for. any 
cause excl'pt a failure of proof. 

§ 6221. Proceeding by citation. Tim e  to plead. Wlwn
the proeee<ling is commenced by dtation the n•Rpondt>nts shall plead 
at the time when they are cit.Pd to appear unlPss the court allows 
further time : but a party in default may be allowed to plead at any 
time befort1 the hearing is conc,luded on sueh terms as tht> <'ourt deems 
just. 

§ 6222. Pleadings in a special proceeding. The pleadings
in a special proceeding in the county court are the petit ion and the 
answer or cross petition of a respondent. Sc-veral parties may unitt> 
in a pleading when, as between themselves, tlwir respective interc-sts 
are not adwrsc-. All pleadings must be file<l in writing and every 
pleading except the answer of a special guardian must bt• verifil'd as 
preseribecl in the code of eivil procedure. 

§ 6223. Petition, contents of. A petition mnst sc-t forth th,·
facts which authorize the special proceeding, entitll, the petitio1lt'r 
to relief therein and show tht1 relation of the other parties to th\· 
estate or mattn in question aecording to the provisions of this cod(' 
which rc-late to that proceeding. with a prayer for the relief whi« -h 
the petitionC'r claims therein. 

§ 6224. Answer, contents of. The answer may admit or den�·
the !ill<'gRtions of the petition or any material fad tlwrein stated and 
allc•ge new matter of <l(' ft•11 sP to the wholt> or any part of tho relic-I' 
elainl<'d. 

� 6226. Pleadings, requisites of. The formal m1uisikR of a 
plell(ling are as follows : 
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I. The caption, which shall contain the name of the county and
<1ourt, as for example, " Estate of A. B., deceased," or " Guardianship 
-0f C. D., minor," and the names of the parties to the special proceed
ing, distinguishing them as petitioner and respondent, followed by a 
word or words descriptive of the pleading, as for example, " Petition 
for probate of will." 

2. The statement of facts.
3. The prayer for relief ; but no prayer is necessary in an answer

�xcept for the purpose of claiming affirmative relief. 
-1. The signature of the party or his attorney or guardian. 
5. The verification.
§ 6226. Issue, how raised. An issue arises upon each of the

following allegations of a pleading: 
1. Upon each averment in the petition of the execution of a will,

or of the death of any person when necessary to jurisdiction, or of 
any fact alleged as cause for setting aside a decree or order of tht• 
court, although not controverted by answer. 

2. l:pon every other material allegation of a petition which is
controverted by answer. 

3. Upon every fact alleged in the answer except an admission of a
fact alleged in the petition. 

ARTICLE 5. - POSTPONEMENT, HEARING AND TRIAL. 

§ 6227. Respondent, when a new citation issues. When
a �espomlent fails to appear at the time specified in a citation the 
court must ascertajn from the proofs of service, whether he has been 
duly cited to appear; and unless the service is deemed sufficient a 
new citation must be issued to such party or parties and the hearing 
must be postponed until the time therein specified. 

� 6228. Postponement, when granted or ordered. After 
issue is joined by the pleadings either party is entitled to a postpone
ment for a reasonable time to procure the attendance or deposition of 
a witness or otherwise prepare for the trial. A reasonable postpone
ffi{'nt may also be granted at any time to allow a party to plead, or for 
any other meritorious cause. A postponement may also be ordered 
because the judge is sfok or otherwise engaged, or bernmse he desires 
time in whieh to prepare his decision. 

§ 6229. Postponement, how ordered. A postponement may
bt' ordered without a written application and an adjournment of the 
<'ourt from time to time in the progress of a hearing operates as a 
postponement without a formal order. Every postponement must be 
to a day certain ; but an indefinite postponement or a failure to 
resume the hearing at the appointed time by reason of the absence 
of the judge or for other cause does not invalidate or otherwise 
affect any aet previously done, but operates only as a postponement 
of the hearing until further notice. 

§ 6230. Court to try issues, when. After the respondents
haYe had an opportunity to plead the court must try the issues, hear 
the allegations and proofs of the respective parties, and make such 
decision upon the facts thereby found as justice and equity requires. 
En-ry issue prescribed by section 6226 of this chapter must be tried 
upon the testimony of witnesses sworn and examined in open court 
or taken in the form of deposition according to the rules of evidence 
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applicable in a civil action except when the same are modified by tlw 
following provisions of this article. 

§ 623 1. Court, powers of. The court may examine the parties
and other witnesses and inquire into all the facts and circumstances 
as to any material fact, although no issue is joined thereon: and may 
also in its discretion refuse to hear the deposition of any witness 
residing within the state, who is competent and able to appear and 
give testimony in person, unless satisfied that the necessary expense, 
or inconvenience of procuring his attendam�e ought not to be 
incurred. 

§ 6232. Deposition, when tak�n. When it is satisfactorily
shown by affidavit that a material witness within the county is 
so aged, sick or infirm that his attendance ·  cannot be compelled 
without endangering his life or health and there is no good reason to 
suppose that he will be able to attend within a reasonable tiuw 
to which the hearing may be postponed, the judge shall proceed to the 
place where the witness is and there take his testimony as in opl'n 
!'Ourt ; but if the party so requests, the testimony of such wihwss 
must be taken in the form of a deposition. 

ARTICLE 6. - DECREES AXD ORDER:\. 

§ 6233. Decision in a special proceeding contains what. 
A decision of the county court upon the pleadings and proofs in a 
special proceeding shall state the material facts found by the eonrt 
and award relief cotlsistent then•with and with such direetions as may 
be neeessary or proper to give effect to the same and is a final 
determination of the rights of the parties so adjudicated, styled 
indifferently a decree or final ordn. 

§ 6234. Decree, to contain what. A decree which st>ttles an
account must intelligibly refer to a statement of the aceonnt on file 
and contain a summary thereof as settled. 

§ 6236. Order, how obtained. Every direction entered of
record or given in writing by a eounty court and nut in<'luded in a 
decree is styled an order. Each order must be fom1<lt>d on a written 
appli<'ation, unless tlw court is Pxpressly authorized to make the same 
at its discretion or otherwise on its own motion. Each applicati< >n 
for an urder is styled a motion, but when the facts relied on as ground 
of a motion do not appear of reeor<l they must be set forth by affi
davit. 
* 6236. Order, contents of. An order hast->d upon facts, within

the knowledge of the judge or upon facts prove11 by the tPstiinony of 
a witness, 'must contain u statPment or recital of the t'Xistence or 
proof of the facts which authorize the order. But when an order is 
made upon matter of record. a refrre1we to an affidavit, pleading ur 
uther record upon which such facts appear is sufficient. 

§ 6237. Order, may be given when. An order prt'scribi1 1�
the mode of serving a citation or appointing a specia l administrator 
or apprais(lr, a restraining ord0r, an order requiring a return to Ol\ 
made, or an ac.count to be rendered. or any peremptory or other urdn 
which the court is t>Xpressly authorized to make without a previous 
application, may be givPn at any time wht.>n a motion for su< ·h order 
is  made or prPsentt:"ll. 
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* 6238. Order, persons affected to be cited. Before an
order can be given upon a motion which does not come within the 
provisions of the last sedion, all persons who will be affected by the 
order must be cited to appear and be given an opportunity to defend 
against the same, but when a motion is presented in the course of a 
pending proceeding it is not necessary to cite any person who at the 
time of presentation appears or is held to appear in such proceeding. 

§ 6239. Objections to an order, how taken. At any hear
ing upon a motion, or in pursuance of a citation issued upon an order, 
any objection arising upon the facts set forth in the motion or order 
or otherwise appearing of record may be presented either orally or in 
writing; but no issue of fact arises unless the respondent answers by 
affidavit, controverting a material fact set forth as �ound of the 
motion or order or alleging new matter in dcfense, Justification or 
excuse. When an issue is so presented it may be submitted by con
sent of the parties upon their respective affidavits, which shall there
upon be treated as depositions; otherwise such issue must be tried in 
the same manner as the issue sp<·cifi<'d in section fi22fi of this chaptn . 

. § 6240. Costs, when awarded. Costs may be awarded in a 
decree or order as follows: 

1. When there is no contest, the petitioner if suecessful is entitled
to costs payablt> out of the estate. 

2. When them is a conh•st, the successful party is entitled to
costs payable by the adverse party or out of the estate as justice 
requires; but if the opposing parties are each in part successful, the 
award of costs is in all respect.a in the sound discretion of the court 
with the limitations hereinafter prescribed. 

3. Costs cannot be awarded against an executor, administrator or
guardian, personally, unless incurred by his neglect or misconduct. 

4. Costs payable out of the estate may be awarded in favor of an
executor, administrator or guardian, acting in good faith although 
unsuccessful. 

5. A reasonable sum payable out of the estate must be awarded in
favor of a party appearing by a special guardian as cmnpensation for 
his services; but for the benefit of the estate the court may include a 
like sum in the amount awarded against an adverse party, or direct 
the same to be deducted in the final distribution from the share of the 
party so appearing. 

Ii. Except as provided in the preceding subdivision, the sum 
awarded as costs in favor of n party must not exceed the amount of 
his expenses actually and nect•ssnrily incurred in pro0nring the sn
vice of process and the attendance of his witnessPs or thc-ir <kposi
tions, and must be dt'termine<l by the court upon an itemized state
ment of the expenses so im•urre<l, verified by the affidavit of the party 
or his attorney an<l presented at or before the announcement'. of tlw 
dt>cision. 

§ 6241. Decree or order for money, how enforced. .\
decree or final order, which directs the payment of n sum of money 
by a party personally, may be n1forced by an execu1 ion against his 
property issued by the judge and made returnahlt:> to the county 
court, and must require the officer to apply the money thereupon 
collected in accordance with the order or decree. In other respeC'ts 
the process and mode of collection shall conform to the provisions of 
the code of civil procedure relating thereto, a decree being for that 
purpose regarded as a judgment. 
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� 6242. Decree or order to perform any act, how enforced. 
A decree or order, which requires or prohibits the performance of any 
act other than the payment of money by a party or other person, may 
be enforced by serving a certified copy of such order or decree per. 
sonally on the party or person who is required thereby or by law to 
obey it and by punishing him for a contempt of court if he refuses 
or willfully neglects to obey it. A decree or order, which directs the 
payment or delivery of money to an executor, administrator or guardian 
l'ntitled to receive it or directs the payment or delivery by an execu
tor, administrator or guardian of money by him received by virtue 
of his trust, may be enforced in like manner. 

§ 6243. Punishment for contempt does not bar action on
bond. The punishment of a delinquent for a contempt or the levy 
of an execution upon his property as prescribed in the last two sec
tions does not bar or suspend an action against him or the sureties 
on his hon<). in relation to the same matter, or otherwise affect such 
action as respects any sum remaining unpaid. 

ARTICLE 7. - MISTAKES, 0.MISRIO:t-S AND AMENDMENTS. 

§ 6244. Amendments to process or pleadings allowed
No process, return, pleading, order, decree or other proceeding in a 
county court shall at any stage be disregarded, dismissed, arrested, 
vacated, revoked or reversed for any defect or want of form; but the 
court shall proceed and determine always according as the right of 
the matter shall appear without regarding any such defect or want of 
form and may.amel\d the same or direct an amendment at its dis
cretion. 

§ 6246. Court may amend process, when. A c-ounty court
may at any time on motion of a party amend its process by correct
ing a mistake or supplying an omission in any respect, when thl· 
defect has not prejudick'd and the amendment will not injure the 
party to or against whom such process was issued; mid may in like 
manner permit a return or other intermediate proceeding to be 
amended in aceordance with the facts. 

§ 6246. Amendments to pleadings for mistake allowed.
A county court may also on motion of a party and in furtherance of 
justice at any time permit such party to amend any pleading or 
motion by adding or striking out the uame of a party or by correc-t
ing a mistake in the name of a party or a mistake in auy otlH'r respect 
or by inserting other allegations material to the ease or by couform
ing the allC'gations to the facts proved. And no deeree or order shall 
be -vacated, revoked or reversed for an omission in tlw findings of any 
material fact which actually existed or for thl' 11011-averIDl'Ilt of any 
fad in a pleading or other paper if the existence of such fact is estab. 
lished wlwn the objection is taken; but the c-ourt shall ammcl tht:1 
defect or direct an ameudment as the circumstances n•quin•. 

§ 6247. Amendment, costs allowed when. Every amend
ment authorized by this article may be made without prejudic-e to any 
ttd previously done to take etfC'ct ns of the datu of the original pro-
1·t>eding, but wlwu an amendnl('nt is made i11 auy procl'ediug after 11 

decision is n•nderC'1l costs may he awttrdl'll a�ainst a rarty in whos1· 
favor the ameudmcnt operah-s as the cunrt shall dePm just and proper. 
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§ 6248. Hour intended. Whenever a future day is specified
in a citation, notiee or order for any purpose, and no particular hour 
is spedfied the time inteudt:ld shall be taken to be the hour of ten 
o·dO<'k in the forenoon of the day named.

AHTICLE 8. - REHEARINGS. 

§ 6249. . Rehearing is what. A rehearing is a re-examination
of the facts involved in a decree or order upon grounds set forth in a 
m1 1tion or petition to • >)X'n and vacate or modify the same or some 
part thereof. 

§ 6260. Rehearing, for what causes granted. A reheari11g
may be granted for either of the following causes : 

1. Mistake, inadvertence, surprise or excusable neglect of the
JJarty making the application. 

2. Any irregularity in the service of process or any fraud or mis
eunduet of the prevailing party or his attorney or agent, or any abuse 
uf discretion on the part of the court, which prevented the applicant 
from appearing or maintaining a material issue on his part at the 
former hearing. 

H. Newly diseovered evidenc.e material to the issue which could
not with reasonable diligence have been produced at the former hear
ing by the party making the application. 

4. The nonexistence of any fac-t neecssary to jurisdiction.
§ 6261. Rehearing, application for. An application for a

n•hearing may be made by motion or petition according to the mode 
in which the original applfoation was made, and the parties interested 
must be eited accordingly. But every .application upon any ground 
spn•ified in the first subdivision of the preceding section must be 
n1ade within thirty days from the date of the oriler or decree, and 
every application madt1 upon grounds specified in the second and 
third subdivisions must be made within one year from the date of the 
decree or order to which it relates. 

§ 6262. Application for a rehearing, must show what.
In addition to one or more of the foregoing causes every application 
for a rehearing must set forth each material issue whieh the appli
<>ant expt>cts to maintain or designate the same by reference to his 
former pleading and no other issue can he tried. The causes so 
allt>ged and the isstws so presented may be controverted as in otlwr 
cases : and after hearing the allegations and proofs of the parties th(� 
court shall grant or deny the applieRtion as justict• and equity requirP. 

§ 6263. Application granted. Duty of court. If the appli 
<>ation is granted the court must make a decree or order vacating thP 
former decree or order, or revoking so much thereof as may be ne�es
sary and awarding stwh further relief ns the facts mRy justify. 

ARTICLE H. - APPEALS. 

§ 6264.  Appeals, who may take and from what. Any
party or other person S}Jl'cified in the next section who deems himself 
aggrieved may appeal, as prescribed in this artidt>. from a decree or 
from any order affeding a substantial right made by a county court 
to the district court of thP same county. 
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§ 6266. Appeal, parties to. Each person who was a party tu
the proceeding in the county court and each other person, who has or 
daims in the subject matter of the decree or order, a right or interest 
which is affected by an appeal must be made a party to the appeal . 

§ 6266. Appeal, how taken. To effect an appeal the appel
lant must cause a notice of the appeal to be served on each of tht> 
other parties and file such notice with the proofs of service, and au 
undertaking for appeal in the county court within thirty days from 
and after the date of the order or decree; but when the party taking 
an appeal files such notice and announces the filing orally in opt'll 
court at the time wben the decision is given no other or further serYie<' 
of the notice is necessary. 

§ 6267. Appeal not effected, when. An appeal from an
order which directs the payment of a fine as a punishment for a co11-
tempt is  not effeeted, unless the amount of the fine is also deposited 
with the county judge within the prescribed time to abide the order 
of the appellate court. 

§ 6268. Appeal by executor, administrator or guardian.
An executor, administrator or guardian may appeal without filing au 
undertaking from a decree or order made in any proceeding in a case 
in which he has given an official bond ; and when he appeals in that 
manner the bond stands in place of such undertakin�. A special 
guardian may appeal without filing au undertaking although he has 
11ot given bond. but the appeal will not operate as a stay unless tahn 
from an order which grants or refuse.a a transfer of the ease. 

§ 6269. Appeal, extension of time. When the nppellaut
seasonably and in good faith servt>s n notice of appeal on some of the
parties, but through mistake or excusable n('glect fails to obtain sen·ice
on all, or in like manner omits to do any other act necessary to perfect
the appeal or effect a stay, the county court upon proofs of the facts
by affidavit may, in its discretion, extend the ·time for perfecting the
service or other act and permit an amendment accordingly upon such
terms as justice requires.

§ 6260. Parties to an appeal, how brought in. A party
specified in seetion 6255, who was not served with notice by reason of 
the fact that his interest or claim did not appear upon the records of 
the county court at the time when the appeal was taken, is deenwd to 
have been duly served from the time w1ien he appears in the district 
court for any purpose connected with the appeal, or he may he 
hrought in by order of the district court on sueh notice as the eourt 
shall prescribe . 

§ 6261. Appeal on question of law, how perfected. For
the purpose of taking an appeal on questions of law alone, the noti<'t' 
mu»t contain a statement to that effect, and specify the errors in law 
which the appellant intends to rely on as grounds of tht> appc·al and 
the time and plaee at whieh thl' appeal will be brought on for tria l .  
E,·ery other notice of appeal is  sufficient whieh designat('s the party 
who appeals and thP order or decree from which the appeal is taken 
and the intermediate orders if any upon which the appc•llant desir.·,
a rl'view. Aud every appeal must be ht.>ld to have lwen taken npou 
the facts and matter in law ,-reuerally, unless the notiee clearly indi
rnfrs an intention to app('al on questions of law alone, but tht' appd
lnnt may by his noti<'<' restrict th(' appeal to any specific dirC'ction ur 
a ward <'ontained in a decre<•, if the issue upon which the same depend;. 
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can be separately tried and determined without prejudice to any other 
part of the decree. 

§ 6262 . Speciftcation of errors on appeal. A specification
of errors may contain a reference to each particular error appearing 
of rec.ord in the decree or order in the proceedings on which it is 
founded to which the appellant objects without giving any reason for 
t he objection and no other form of exception is necessary . 

§ 6263. Undertaking on appeal. Stay.  An undertaking
on' appeal must be executed in favor of the appellees in such sum as 
the county court shall prescribe by the appellant or his agent or 
attorney in his name and sufficient sureties approved by the judge, to 
the effect that the subscribers will pay to the parties entitled thereto 
all costs of the appeal that shall be awarded against the appellant by 
direction of the district court not exceeding the sum therein stated. 
But the execution or enforcement of the decree or order appealed 
from shall not be stayed, unless the instrument contains a further 
undertaking to the effect that the subscribers will also pay all dam
ages which the appellees or any of them shall sustain by reason of 
the appeal or a separate undertaking to that effect is executed and 
filed in like manner. 

§ 6264. Undertaking, amount of. The sum prescribed in a11
undertaking for costs must not be less than 011e hundred dollars. 
The sum prescribed in an undertakin_g for damages shall be such 
further sum as the judge deems sufficiei1t, and to aid him in determin
ing the same or the sufficiency of the sureties, the judge may examine 
the sureties and other witnesses under oath. After an appeal is per
fected the district court may by order require the appellant to give 
a new undertaking in a larger sum or with other sureties when the sum 
specified in the original uudertaking is deemed insufficient or a surety 
is found to be insolvent, has removed from the state or is of doubtful 
financial responsibility, and unless the order is complied with the 
appeal may be dismissed or the stay dissolved as the case requires. 

§ 6266. Undertaking, obligations of. The prescribed under
taking for the payment of damages creates an obligation on the part 
of the principal and sureties execu ting the same to compensate ea0h 
of the appellees for all pecuniary loss and injury which he shall sus 
tain in consequence of the appeal respecting each and every right or 
claim which was determined or enforced in his favor by the decree or 
order from which the appeal is taken so far as the same shall be 
affirmed or otherwise sustained by the appellate <'ourt . When the 
decree or order directs the appellant or another party to pay or deliver 
money or other property, or to perform any other act to which the 
stay applied, all loss an<l injury sustained by an appellee in conse
quence of its detention from the time when the din•ction was given, 
or by reason of any failure on the part of the appellant or such other 
party to pat or deliver the same in a<',eordance with the decision or
direction o the appellate court, and in as good condition as at the 
time when he was directed to do so by the county court , is deemed to. 
be sustained in consequence of the appeal. When the order directs 
the commitment of the appellant or another person for disobeying 
any order except for the payment of a fine, all loss and injury result
ing from his disobedience is likewise deemed to have been suffered 
in consequence of the appeal . The obligation matures at the time of 
the decision in the appellate court, but no action can be maintained 
thereon until ten days thereafter. 
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§ 6266. Appeal stays further proceedings, when. Except
when there is an express provision to the contrary in this article, a 
perfected appeal stays the execution or enforcement of the decree 
or order appealed from nntil there has been a determination of the 
appeal or a dissolution of the stay in the district court ; and an appeal 
from an order granting or refusing a transfer of the case likewise 
stays all further proceedings in that case. In other respects the 
decree or order of the county court remains unaffected until reversed 
or modified by direction of the appellate court. 

§ 6267. Appeal does not stay probate of will or letters
of administration, when. An appeal from a decree or order 
admitting a will to probate or granting letters testamentary, or letters 
of administration, does not stay the issuing of letters when, in the 
opinion of the county judge manifested by an entry upon the journal, 
the preservation of the estate requires that such letters should issue. 
But the letters so issued do not confer power to sell real property by 
virtue of any provision in a will or to pay or satisfy legacies, or to dis
tribute the property of the deeedent until the determination of the 
appeal. 

§ 6268. Appeal does not stay order for special adminis
trator or revoke probate of will. An appeal does not stay the 
execution or enforcement of a decree or ordn which appoints a 
special administrator or revokes the probate of a will or suspends or 
removes an executor, administrator or guardian, or revokes his 
appointment. 

§ 6269. Transcript on appeal, judge perfects. When an
appeal is perfected , the county judge must make and certify to the 
district eourt a complete transcript of the papers and other records 
upon which the appeal is taken or so much thereof as may be material 
together with the notice of appeal and · proof of service, the 
undertaking and other matters of rPcord relating to the appeal ; and 
unless sueh transcript is delivered to the clerk within ten days, the 
district court may on motion of any party interested require and 
compel him to make and certify the same and may in like manner 
require him to amend the transcript as often as may lw necessary or to 
certify and send up a will or other written instrument in its original 
form. ·when all the proofs upon which the court aeted apJwar in 
the transcript the eertificate shall so state. 

§ 6270. Appeal docketed in district court, when. Cpon
the delivery of such transcript and payment of the clerk's fees, the 
appeal must he doeketed in the distriC't t"Ourt and placed on the 
< ·alcndar of causes for trial ac<'ording to the date on which it was per
fected and without a not ice of trial or note of issue at the next term
conwning, not less than ten days after the taking of the appeal , and
must be disposed of at'cordingly during the term, unless sooner dis
posl'd of in pursuanet• of the provisions of the next section.
. § 6271. Appeal on questions of law. Time of hearing. 
\Ylwn the appeal is taken upon questions of law alone, the time and 
plaee of hearing spC"cified in the notice of appeal may be any time 
and place at which an issue of law may be tried in the district t'ourt, 
and a hearing may lw had accordingly : providPcl, howen-r, that such 
tinw Rhall not be kss than ten days after the Sl'rdt"e of the notice. nor 
lain than the first day of the term specified in the preceding section. 
i ·pou II failure to obtain a hearing a new notiee of the time and plaeo 
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of hearing may be given as often as may he necessary, and the appeal 
may, notwithstanding any such notice, be brought to a hearing at any 
time by an appellee upon a like notice served on the appellant or his 
attorney of record in the county court. 

§ 6272. Appeal to be dismissed, when. If the transcript is
not certified to the district court on or before the second day of the 
term designated in section 6270 and the appellant does not make 
application for an order requiring the same to be certified forthwith 
or if the appeal has not been sooner disposed of and the appellant 
fails to do any act necessary in order to have the same docketed ancl 
brought upon the calendar on or before the second day of such term, 
any appellee may have the same so entered by order of the court upon 
the production of a certified copy of the decree or order appealed 
from and the notice of appeal and thereupon the appeal shall be sum
marily dismissed with ten dollars costs to  such appellee, unless the 
appellant satisfactorily excuses his default and forthwith pays such 
costs. 

§ 6273. Appeal dismissed affirms decree or order. A dis
missal of an appeal by order of the district court in pursuance of any 
provision of this article is in effect an affirmance of the decree or 
order appealed from. 

§ 6274. Powers of district court on appeal. At a hearing
in the district court on an appeal taken upon q uestions of law alone 
the decree or order of the county court shall be reviewed only so far 
as may be necessary and with a view to correct errors appearing 
upon the record which injuriously affect a right or claim of the appel
lant and are specified in the notice of appeal ; but when a specifica
tion relates to a discretionary award or direction given upon facts 
shown by the record, the district court has the same discretion that the 
county court had. Each specification may be overruled or sustained 
according as the right of the matter appears and the c,0urt shall give 
its decision accordingly, affirming or reversing the decree or order 
appealed from or reversing in part and affirming as to the remainder, 
with such directions as may be necessary or proper respecting the 
decree or order to be entered in the county court. 

§ 6276. Questions of fact tried de novo. When an· appeal
is taken generally, all the issues must be tried and determined anew in 
the district court and the court must hear the allegations and proofs 
of the parties and determine all questions of law and fact arising 
thereon according to the mode of trying similar issues originating h1 
that court, except that an issue involved in the probate of a will and 
issues arising upon a petition for the allowance of a claim or demand · 
for money only must be tried according to the mode of trying issues 
to a jury if a Jury is demanded. When the appeal is taken from a 
decree or final order, the court may before trying the issues review any 
intermediate order specified in the notiee of appeal, which materially 
affected the issues and vacate the same or otherwis!:' make such order 
as the county court ought to have - made. And upon every appeal 
taken generally the court has the same power that the county court 
had to fJermit or direct a plea<ling to be filed or otherwise amend the 
issues and try the same accordingly, but in other respects, when the 
proofs on which the county court acted were submitted in the form of 
affidavits or otherwise appear of record, the appeal must be determined 
upon the certified trans<:ript. 
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§ 6276. District court findings on appeal. A decision of
t he district oourt upon t.he facts must designate the issues tried and 
<'Ontain the material facts found by the court, or the substance of tht> 
verdict returned by the jury. as the <'ase may be, and the direction of 
the oourt thereon affirming the decree or order from which the appntl 
was taken generally, or reversing the same or a distinct part thereof as 
justice requires and as to any or all of the parties, with specific din•c. 
l ions rcspeeting the decree or order to be entered in the county court. 

§ 6277. Reversal of decree does not affect lawful acts.
The reversal of a deeree or order of the county court for any caust' 
except for want of jurisdiction does not affect the validity of any ad 
otherwise lawfully done in pursuan<'e of the order or decree, and iu 
the ' <'-0urse of the administration by an executor, administrator or 
guardian while the appeal is pending. 

§ 6278. Costs, payable how. The oosts of an appeal shall be
settled and determined by the district court agreeably to the pro
visions of section 6240 of this chapter except that like fees and dis
bursements may he allowed as in other cases in that court. The 
amount of oosts so allowed shall be stated in the order or decision 
which determines the appeal, with a direction specifying the party in 
whose favor and the party against whom the same shall be awarded 
by the county court. If the appellant is required to pay costs, the 
amount thereof shall be awarded by the oounty court jointly against 
him and the sureties on his undertaking as prescribed in the next 
section without an express direction to that effect. 

§ 6279. Decision on appeal. Enforcement of the decree.
Each order or decision of the district oourt which dismisses or de
termines au appeal and each preliminary order which affects tlw 
merits must be given iu writing and filed with the derk and by him 
entered of re<'ord, after which the derk shall attach thereto tlH' 
original of each paper filed by the partieR in the district eourt and 
each paper certifil,d to that court in the original form and certify and 
transmit the same without delay to the county court there to become 
part of the record : but when a stay is granted or effected in the dis
trict court, they shall not be transmitted until the stay has expired. 
Each order or dc>eision so transmitted shall be immediately entered in 
t.he journal and a cleeree or order as the case requires shall likewi&' 
be entered by tlw county court in conformity to the directions of the 
appellate court and be enforced in the same manner as other deeret•s 
or orders of the county court. 

ARTICLE 10. - APPROVAL OF rNDERT.-\KING8 A�D BONDS. 

� , 1 •  1•r . .  1 i .  ( ' .  § 6280. Bonds, justi:flcation and approval of. Every surety
am ·, 1 .  in 'a bond or undertaking prescribed by this code must make affidavi t  

in oonnection with the instrument to  the effect that he i s  a residen t  
and freeholder of this state, and is  worth the sum specified in  tlw 
instrument in property within the state o,·er and above all his 
( lebts and liabilities and property exempt by law from execution. 
But when there arc more than two sureties each may state in his 
affidavit a sum less than that so specified, if the total amount sbtted 
in tlwir afiillavits is double the amount of the bond or undertaking. 
arnl beforP approving such sureties, the court must also be satisfied ,-,£ 
t ht> truth of tlwir attidadts and may require them to appear heforn 
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him and examine them under oath and hear the testimony of other 
witnesses respecting the matters therein stated or any other fact 
affecting their financial responsibility. 

§ 628 1. Money deposit in lieu of sureties. In lieu of the
sureties required in an undertaking for costs prescribed by this code, 
the party giving the same may deposit with the county judge a sum 
of money equal to the amount of his undertaking to be applied by 
the court ahrreeably to the provisions of the instrument in payment. 
of any costs thereafter awarded against him, or restored to him after 
he is exonerated from such payment as the event shall determine. 

§ 6282. Bond, approval to be indorsed. When a bond or
undertaking is approved, the judge shall indorse his approval thereon, 
and file and preserve the instrument in his office. Except when 
otherwise spedally -provided, all bonds and undertakingi. in anywise 
required by the provisions of this code shall run to the state of North 
Dakota as nominal payl'e, and an action may be brought and main
tained on any such bond or undertaking by and in the name of a1n
person injured by any violation of the provisions thereof. 

C H A P T E R  4 . 

. :--lPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS

AND OTHER PPRPOSES. 

ARTICLE 1 . - PRODCCTION AND CUSTODY OP A WILL. 

§ 6283. County judge opens will and gives notice. Every
county judge, having the custody of a will or to whom a will is 
delivered, must after the death of the testator publicly open and 
examine such will and file the same in his office and give notice 
thereof to the persons interested in its provisions or deliver such will 
to t.he county judge having jurisdiction of the case. 

§ 6284. Custodian to deliver will. Liability for failure.
Every other person having the custody of a will must immediately 
after receiving knowled�e or information of the death of the testator 
deliver the same to the Judge of the county court having jurisdiction 
of the case ; and if he neglects to perform that duty he shall be liable 
to each and every person interested in the will for all damages caused 
by such neglect. 

§ 6286. Compulsory producti'on of will, when. When a
party makes affidavit that any person has possession of a will which 
he neglects or refuses to deliver as prescribed in the last section, the 
county court may cite him to appear forthwith or at any future time 
in i ts discretion, and upon his appearance may examine him under 
oat.h and compel him to make a full disclosure in relation to such 
will . If it appears from his examination or from the testimony of 
other witnesses that he has any will of the decedent in his possession 
or under his control, he must be ordered to deliver the same to the 
court and may be committed to the jail of the county until he com-
plies with the order. 
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� 6286. Limitations affecting probate of nuncupative 
will. Before a petition can be entertained for the probate of a nun
cupative will a statement of the testamentary words or other sub
stance in writing, verified by one of the witnesses within thirty days 
after they were spoken, must be delivered to the county judge having 
jurisdiction of the ease . A delivery of such statement may be com . 
pelled in the manner prescribed in the last section and the statemt:'11  t 
must be filed in the same manner as a writtt:'n will. 

§ 6287. Original will, where filed. Every original will or
statement of the suhstance or provisions of a will filed as prt:'seribt>d 
in this chapter shall remain in the office of the county judgt:' c•xcept 
when certified to the district court on 11ppeal. 

§ 6288. Will unexecuted until probated. A will, foreign or
domestic, shall not be carried into effect until admitted to probate a.-; 
hereinaftn prescribed. 

ARTICLE 2. - 8PECIAL PROCEEDINGS FOR THE PROBATE OF A -WILi. . 

§ 6289. Wills, original and nuncupative, when probated.
A special proceeding for the probate of a written will may be c.om 
menced at any time within six years after the testator's dt:'ath, or if 
the will is not made known within that time. then within one war 
Rfter its discovery. A proceeding for the probate of a nuncupat.iw 
will must be commenced within six months aftn the tt'stamentRry 
words are spoken. 

§ 6290. Petition to probate, contents of. A pdition for th ..
probate of a will shall. in 1tddition to the fac-ts prescribed in section 
ti223 of this code, giv<' a brief description of the will referring to th, ·  
Mme as filed or allege that it has been lost or ckstroyed and set forth 
its provisions in full, and must set forth the state and county in 
which the property is situated and allege its probable vRlue di,-,. 
tinguishing between personal and real property and the probabl, • 
yearly value of the rents, profits and income of the real property, and 
may pray for the appointment of the executor named in tlw will tir 

allege his disability or refusal to act and pray for the appointmen t. 
of a testamentary administrator. Such petition may be presented by 
any party designated in the next section or by a creditor of the tt>s
tator. 

§ 6291. Citation issues to all interested. The parties who
must be cited upon a petition for the probate of a will include thP 
surviving husband or wife, if any, all the heirs of the tt:'stntor, tht-1 
devisees and legatees nRmed therein, all persons in heini;? who would 
tRke an interest in any portion of the property under the provision8 
uf the will and the executor or executors, trustee or trustl'es name, l 
therein. 

§ 6292 . . Se�ce of _notice to persons interested, when
another will eXISts. ,, hen there is re11:-un to i-.uppose that ther,•
1 1 11ty ht, another will uf tht> frstator in exist, •n<'e or p1•rsons intereskd 
in tlw est11te- who 11r1• not nanwd in the JJ<'tition, tlw court Rhall annPx 
to the rnrnwR of the n·spondt>nts to whom tht> <'it11tiu11 is addressed th,• 
wor,ls •· 1tnd all ot lwr 1wrsuns intt:'rt:'s!Pd' ' 11ml dirt-cl servit or t hen•of hy 
publicRtion in addition to tlw servic,c oth1•rwise pn•sc-rih1·d by this 
C'otle. 
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§ 6293. Proceedings, when probate of will is contested.
A respondent may by his answer deny the execution of the will or 
the competency of the decedent to make the same or allege any facts 
showing that it has been revoked, or was procured by duress, menace, 
fraud, undue influence or other cause affecting its validity, and may at 
his election pray for the appointment of an administrator ; or he may 
allege any ground of objection there may be to the appointment of 
the -proposed executor or testamentary administrator and pray the 
appointment of some other person. He may also make his answer a 
<'ross petition and thereby allege the execution of another will by tlw 
decedent of earlier or later date, and pray that the same be admitte1l 
to probate instead of that proposed by the petition. A cross pt>tition 
may be answered in the same manner as a petition ; but if there are 
new parties interested in the will thereby proposed, who do not 
appear, they must before the trial be cited to appear as in other 
eases. 

§§ 6'l93-6299 

ri 6294. Executor to accept trust. Each person named in a � rn. Prob. c.
am'd. wi 1 as executor shall state in his pleading whether or not he is wil1-

ing to accept the trust. 
§ 6296. Probate admitted, if no contest, how. The court g :ro. l 'rob. c.

am'tl , may in its discretion grant the probate of a written will, unless thl' 
same is contested on the testimony of one only of the subscribing 
witnesses, if he testifies that the instrument was subscribed by the 
testator or was acknowledged and declared by him to be his will as 
prescribed by law, and that he believes that the testator was at the 
time of sound mind. 

§ 6296. Will contested. Necessary witnesses. If the will � 2�. l'roh. c.
am 'tl,is contested, all the subscribing witnesses to a written will or all the 

witnesses to the making of a nuncupative will, who are within the 
state and are competent and able to testify must be produced an<l 
examined before probate thereof can be granted. 

§ 6297. Absence- of subscribing witness to be explained.
Before the presence of a witness whose examination is required by 
either of the two preceding sections can be dispensed with, it must 
he shown by affidavit or other competent evidence to the satisfaction 
of the court that he is dead or disqualified or that he cannot after due 
diligence be found within this state or if within the state that he is 
so aged, sick or infirm that his presence cannot safely be required. 

§ 6298. Lost will. Special requisites of proof. A will § :10. 1•ro1 >. < ' .
alleged to have been lost or destroyed shall not be admitted to pro- am ·••· 

bate unless proven to have been in existence at the time of the testa-
tor's death or fraudulently destroyed in his lifetime, nor unless the 
tenor of its provisions is clearly established by the testimony of at 
least two credible witnesses. 

§ 6299. Evidence of the genuineness and execution of § u. Pr:•h. c.
the will. Subject to the foregoing restrictions the court may admit iun 11 • 

the testimony of any competent witness respecting the execution of 
the will, the capacity of the testator or other material fact, and may 
also admit proof of the handwriting of the testator or of a subscribing 
witness and such other evidence as is admissible in courts of justice 
to establish or disprove written contracts in similar cases. The court 
shall also inquire particularly into all the facts and circumstances 
and may in its discretion require proof of the circumstances attend-
ing the delivery and possession of the instrument and shall grant the 
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probate if satisfied upon all the proofs of the genuineness of the will, 
the competency and freedom of the testator to make the same and the 
validity of its exeC'utiou. 

§ 6300. Probate of. Findings and conclusions of court.
The decree shall state whether the probate was contested and if so by 
whom, and shall contain the findings of the court upon the testimony 
and grant or deny the probate accordingly with proper directions, if the 
probate is grantt .. ,l, respecting the appointment and qualification of an 
executor or testamentary administrator. If there is a cross petit ion 
the decree shall in like manner grant or deny the probate of the will 
thereby proposed or grant administration as the case requires. 

§ 6301. Certificate of probate. lTpon granting the probah1
of a will the court mul't indorse on or attach to the instrument a cer
tificate of the probate signed by the judge and attested by the seal of 
the court. If the will is nuncupative, such certificate shall be in
dorsed on or appended to the statement of the substance thereof on 
fill•. 

§ 6302. Statement, when will lost. When probate of a lost
ur destroyed will is granted, the provisions thereof as established by 
the eviden<'e must be distinctly stated in writing and certified by tht> 
judge aC<'ordingly and filed as other wills are filed. 

§ 6303. Will or certified statement to be recorded. Tht'
will or the certified statement of the substance or provisions thereof 
as the t·ase may be and the certificate of proof must . be entered at 
length in the record of wills. 

§ 6304. Contest when will admitted to probate, how.
After a will has been admitted to probate any person interested may 
<'Onkst the same on a rehearing for like causes and to the same extent 
as upon tlw former hearing or ·for any cause affecting the compt•teney 
of the former proof and relief may lx• granted accordingly. 

§ 6306. Probate conclusive, when. A decree which grants
the probate of a will is conclusive if the court_had jurisdidion, unless 
rcYersed on appeal or vaC'ated on a rehearing applied for within one 
year savin� to minors and persons of unsound mind or otherwise in
com petPu t a like period of one year after their respective <lisabili ties arc 
r<:>mon•<l. 

§ 6306. Executors, who appointed When a will is ad
mitte!l to prubat<:>, every person named therein as executor who has 
<'ons1:n ted to act and is 11:gally competent to <lisehargc the trust shall 
he appointed as such. 

§ 6307. Administrator appointed, when. A testamentary
administrator hadng the powers and duties of an executor shall be 
appointed : 

1. If there is no exeeutor named in the will and the appointment
is necessary for the purpose of carrying the will into effect or settling 
claims chargeable against the estate. 

2. When an executor named in the will is not competent or does
not consent to act or fails to qualify and enter upon his duties and 
there is no ot lwr executor competent and willing to act . 

§ 6308. Administrator appointed when executor dies or
resigns. \Vlwn an exeC'Utor dies, resigns or is removed after cnkr
ing upon his duti1:s and there is no executor comptitent to complete 
the execution of the trust or when no appointment is made at the 
timfl of the probate, a tPstamentary administrator may be appointed 
in a Spt'cial prn<'<>eding for that purpose . 
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§ 6809. Minor named as executor, when can be appointed.
.-\n executor 111mwd in a will, who cannot be appointed for the reason 
that he is under age or a nonresident when the will is probated, may 
thereafter in a special proceeding apply for and receive the appoint
ment, if otherwise comµeteut, at any time before the trust is fully 
f'Xecutt-d and if thereupon letters have in the meantime been issued 
to a te,-tamentary administrator, they must be revoked. 

� 6310. Executor, duties of. It is the duty of · an executor 
nnmed in a will to present the same for probate, but he has no 
authority heforp lett<.>rs are issued to do any other act except to pre
sen·e the assets of the> estate coming into his hands and apply so 
l l l ll<'h thereof as may be necessary in payment of the expenses of the 
tt-sh1tor·s burial. Executors appointed by the court after duly quali
fying and receidng letters have, subject to the provisions of this code, 
11ll the authority delegated by the will to the exclusion of those not 
appointed or fniling to qualify. On the death, resignation or removal 
of an executor such authority devolves upon the surviving executor 
• >r executors. or if there is no surviving executor upon the succe>eding
testanwntary administmtor.

§ 6311. Restraint of former administrator, when. While
n procn•ding for the probate of a will is pending or while an applica
t iun for a rehearing is pending in such proceeding, if administration 
had Jirt-' \·iously been granted upon the estate or letters testamentary 
i:;::-:ned, the court may by or<ler restrain the administrator or executor 
fr, ,m doing any act detrimental to tht� interc·sts of a party claiming 
under the proposed will or claiming adversely to the will which is 
<·ontested in the application for a rehearing, as the cnse may he.

§ 6312. Letters of administration revoked. When after
letters of Rdministration on the ground of intestacy have been 
granted a will is admitted to probate or when after letters have 
t:Jt>cn issued upon a will the probate tlwreof is revoked or a sub
:-wqnent will is Rdmitfod to probate, the decree granting or revoking 
probate must reYoke tht> former letters. 

ARTICLE 3. - SPECIAL PnocEEDINOS FOR THE APPOINTMENT OF 
ADMIN ISTRATORS. 

§ 6813. Administration, when granted. When a person
dies leaving property within this stRtc which he has not disposed of 
hy will, administration of the estate may be granted as hereinafter 
prn:cribed. 

§ 6814. ' Administration, when not granted. Administm
tion shall not be originally granted in any case in a proceeding com
nwuced after the lapse of six years from the death of the decedent or 
from the time when his death brcame known. 

§ 6316. Administration, who entitled to. The parties who
must be (jited in R spcdal proceeding for the appointment of an 
administrator are the surviving husband or wife if any and all the 
lwirs of the decedent; but administration mRy be granted upon the 
petition of any person hereinafter mentioned, thoS{' of each class being 
t>ntit.led to preference in the following order : 

1. The surviving husband or wife of the decedent.
2. His heirs.
3. His creditors.
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§ 63 1 6. Time to apply for administration. To each of the
above classes in succession a period of ten days commencing with the 
death of the decedent is allowed within which to apply for adminis
tration before a petition can be presented by any person of a subS('
quent class. 

§ 63 1 7. Petition for administration, contents of. A peti
tion for administration shall contain a statement of the probable valut• 
of the estate distinguishing between personal and real property and 
of the probable yearly value of the rents, profits and income of the 
real property. 

§ 63 1 8. Petition, who may contest. Any person interestf•d
may answer the petition and allege any ground of objection that may 
exist to the granting of administration or to the appoint.ment of the 
proposed administrator ; or allege his own right or claim to the 
administration and pray for appointment accordingly. 

§ 63 1 9. Person entitled to administration may waive
right. A party entitled to the administration whether personaily 
competent to receive the appointment or not may by his pleading 
nominate some other person for appoin tment in his plac�. 

§ 6320. Proof of intestacy and value of property requi
site. Before granting administration the court must be satisfied by 
competent testimony of the death of the person whose estate is in 
question, and may, in its discretion require proof as to whether or not 
he left a will and of the time, place and circumstances of his death .  
his residence at  the time, the character, situation and value of  the 
property, the fact of the intestacy or any other material fact. 

� 682 1 .  Preferences. Equally entitled. Power of court. 
Atfministration may be granted to an applicant or to one of several 
applicants according to the prescribed order of preference, without 
regarding any party having an equal or a better right who fails to 
assert his claim ; and when there are several applicants of the same 
class the appointment may be awarded according to their relatiw 
fitness. But in every case, when the welfare of the estate manifestly 
so requires, an heir may be joined with a surviving husband or wife 
or two or more applicants of the same class may be united in the 
administration or the court may in its discretion appoint some suit
able and discreet person who is disinterested as between the parties . 

§ 6322. Decree to ftx amount of bond. A decree granting
administration shall prescribe the sum in which bond shall be givr-n 
and may limit the time in which the person receiving the appoint
llll.'nt shall qualify or the time within which each of several applicants 
may successivl.'ly qualify upon the failure of those having precedence. 
to qualify and enter on the discharge of their duties. 

§ 6823. Rehearing for revocation of administration. Aflt•r
administration has been granted to any person other than the suryiv
ing h usband or wife, any party having a better right to the same. 
which he failed to allege in the original proceeding may for that cans,· 
alone obtain a rehearing at any time within one year for the purpos,• 
of asserting such right and if his right is established he shall recein• 
the appointment and the former letters shall be revokt-d. 

§ 6324. Authority of administrator. A.n administrator ha�
only the authority prPscribed by statute or conferred on him accord
ing to law by a dPcree or order of the county court. 
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ARTICLE 4. - APPOINTMENT OF SPECIAL AD.MISISTRATORS. 

§ 6326. Special administrators, appointed when. A spe
cial administrator shall be appointed when necessary or proper for 
the protection of the property or the rights of creditors or other per
sons intel'ested in the estate, in either of the following cases : 

I .  On the motion o f  a party or  a creditor o f  the decedent and 
without citation or notice while a proceeding for probate or admin
istration is pending, or after a decree granting the probate or admin
istration when there is delay in issuing letters in consequence of the 
temporary absence from the state of the executor or administrator 
entitled to the same or for any other cause ; or after letters have 
if::sued when the executor or administrator dies or is suspended, or 
his letters are revoked and there is delay in issuing letters to a suc
<'essor. 

2. In a special proceeding in which probate or general administra
tion is denied because the death of the person whose estate is in 
<1uestion is not satisfactorily proved ; but he is shown to have dis
appeared under circumstances which afford reasonable grounds to 
believe either that he is dead or has been secreted, confined or other
wise unlawfully made away with . 

3. On the application of a state's attorney or of a creditor of the
decedent in a special proceeding for that purpose when a person of 
wlH,se estate the eourt has jurisdiction dies intestate and after diligent 
inquiry no p('rson can be found who is entitled to succeed to his 
property. 

§ 6326. Administration, when no heirs known. Duty of
state's attorney. In a case specified in the third subdivision of 
the preceding section it is the duty of the state's attorney of the 
county in which the jurisdiction lies to petition for administration as 
soon as the faets come to his knowledge . If the application is made 
by a creditor such state's attorney must be cited as a party. The 
citation must also be addressed generally to all persons interested in 
the estate of the deceased and published as prescribed for service in 
that mode. At the hearing the fact of intestacy shall be presumed 
unless the contrary appears. 

� 6327. Special administrator, who may be appointed. 
A �pecial administrator may be any person competent to serve as 
administrator approved or selected by the court with due regard to 
the rights of parties claiming letters or otherwise interested in the 
{'State. 

§ 6328. Special administrator, authority and duties of.
A special administrator has the same authority as a general adminis
trat or to take into his possession personal property, to secure and 
preserve it, tp eollect debts due the estate, and to take charge of the 
real estate and preserve it from waste or other injury and receive the 
rents, profits and income thereof, and for either of those purposes he 
may maintain any action or special proceeding. He must also make 
an i uventory and render an account and may sell perishable property 
or do any other act which he may be specially required to do by 
direction of the court but cannot act generally in matters pertaining 
J o  t he settlement of the estate . 
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§ 6329. Special administrator. Notice to creditors. Aft,...r
the expiration of six months from the time when letters were issued 
to a special administrator he may be directed the same as a general 
administrator under directions of the court to publish the notin· 
requiring creditors of the decedent or absentee to present their claims 
and the publication thereof shall have the same effect as if  publishl·d 
. by an executor or general administrator. 

§ 6330. Special administrator. Authority after notice
to creditors. From the time when he is dirc•cted to publish not iet• 
to creditors as prescribed by the prel·eding section, a special adminis
trator has the same authority as an exeeutor or general admiuistra tvr 
to approve and adjust claims, set off the exempt property and mah• 
provision for the payment of debts and charges against the estate hy 
sale of so much of the property as may be neeC'ssary for that purpu;;,, 
and apply the proceeds accordingly . 

§ 633 1 .  Special administration ceases, when. Whl·n
let ters testamentary or of general administration on tlw estate ar,, 
�anted the powers of the special administrator eease and ht1 must 
forthwith deliver to the c-xecutor or administrator all the propl·rty 
and effects of the decedent remaining in his haucls . 

• :\RTICLE 5. - FOREIGN \YJLLS AND LETTEW:I OF ..\l>)IlMSTRATI11 !\ .  

§ 6332. Probate of foreign will Proceedings. A will (Jf
n testator who was not R resident of this state at tlw time of h is 
death, whi<'h has heen probated in any other state or c-uuntry may lw 
admitted to probate as preseribed in this artide in  any county of t h is 
state in which any property devised hy the will is situ11k1l upon t hl' 
peti t ion of the (IXl'CUtor or any pl'rson intt>rested in su<'h propl'rty hy. 
through or under the pruvisiuus of t he will ,  when t h l · pet i tiu1 1  is  
accompanied hy a duly autlwntfrated copy uf sueh w i ll and uf tl1t• 
original record ur 1 ·ert ific-ation of prohate. \\0lH:>n prubalt• is or has 
heen so 1-:,rranh·d. ancillary letters testaruentRry or uf tl'Stanw11t11ry 
administration as tlH• case n,quires, may l ikewise be granted 011 t ht• 
petit ion of tlw t>xec utor or tt>stanwntary administrator if nccompa11 it·<l 
by a duly authenticated copy of the original leth•rs or rPconl of h i s  
Rppoiutment. 

� 6333. Ancillary letters, when. When administration lws 
bP�n granted in any other state or  c-mmtr�• upon thC' i>stRte of  au 
intPstRte who was not  a n•sidC'nt uf  this  state nt the  time of  his  deat h .  
ancillary lt>t ten, of administration may he grnntNI a s  prPsc-ribed i1 1  
this article hy the eounty c-ourt of any coun ty in whil'h  there 1ue 
m,sets ht>longing tu the t•statl' upon Jwt itiun of tht- n<lministrator, i f  
arcompanied by a duly aut lwnt icated copy of  tht>  original record 1 1 f 
the granting of admin istration and of his appuiutment .  

� 6334. Citation to whom notice given. A citation issued 
upon the presentation of any pdit io1 1  s1wcitkd in tlw two prl'ceding 
8ect iuns may ht• addressed to all cr1·di tors uf the  dec1•clt• 1 1 t  a1 1d oth l' r  
persons interestP1l, and a din•ctiuu fur scn·ict• by publicat ion shall lw 
indorst•<l therPoll without t lw atlidavi t rt"quired in ot her cas, •s and 
sNYic,:, in accordan<·t> with such dirt>ction shall be dPPIIW<l sntticit• n t .  
At  the hearing 1rny pt'rsun infl'reskd as  a credi tor o r  ot herwise may  
11ppear aud maintain auy vnlid ohjPct ion t u  tho  compt•h•nc-y o f  t he  
proof o r  other <lefl'llSl' tu t ht> applil'n t ion .  
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§ 6336. Foreign will, not probated when. A will shall not
lw udrnitted to probate under the provisions of this article, unless it 
appears to have been executed according to law and the eourt is further 
satisfied that the anthenti<"ation of the probatc> is suffieient and that 
the probate was granted by a court of competcnt jurisdiction and 
remains in force . A decree admitting the same to probate shall con
tain the findings of the court to that effect and shall have the same 
force and effect as if the probate was originally granted then•by . 

§ 6336. Ancillary letters not granted, when. Ancillary
letters shall not be granted to an executor or testamentary administra
tor making- application therefor, unless the court is satisfied by com
petent evidence that the original appointment has not been re\'Oked. 
The court may also refuse to issue letters to such applicant when 
objection is made for nonresidence or any other cause which would 
disqualify him for appointment in this state and it appears that the 
rights of cn•ditors having claims payable in this state or other persons 
r,•siding therein, who are interestt'd in the estate may be prejudiced 
by his appointment : if letters have been issued such lt>ttt'rs may be 
n•\'Oked for like cnuse. 

§ 6337. Ancillary letters. Ancillary letters shall not ht> issued
tu an administrator making application therefor, unless the court is 
i-atisfied that the proofs accompanying the petit ion are duly authen
ticated, that the administration was granh-d by a court of competent 
j urisdiction and that the original appointnwnt n�mains in force : or iu 
any case when it appears that another I"< mnty court of this state has 
acquired jurisdiction of the estate for any purpose or when a resident 
of this state entitled to administration therein as a creditor or other
wise prays that lettt"rs may be issued to himself or some other resi
dent of the state. 

§ 6338 . Letters may issue, when. When letters are refused
for any cause specified in the two preceding sections except a failure 
to establish the original probate or grant of administration , letters 
may be isstwd to a compdent resident of the state as in other cases ; 
and wlwn probate is grantnl as herl'in prt•scrilJt'd and no application 
for letters is madte by the executor or testarm•ntary administrator, 
letters may ht> i ssued as in a case when no exeeutor is named in a 
will if necessary to give effect to the provisions of the will or protect 
the rights of creditors residing in the state . 

§ 6339 . Executors and administrators to qualify, how.
An executor or administrator appointed under the provisions of this 
article must qualify in the same manne>r as other 1-'Xl'cutors or admin
istrators and thereafter has like powt>rs, duties and obligations n·spL•ct
in� the property of the dPcedcnt within this state . 

§ 6340. Foreign executor or administrator to appoint
agent. Every executor, administrator or guardian appointed in ,  but 
rn;iding out of the state shall before t'ntcring upon tlw duties of h is 
trust, in writing, appoint an agent residing in the coun ty where lw is 
appointed and shall by such writing stipulate nml agree that the 
!'ervice ·of any legal proccss against him as such exe, ntor. adminis
trator or guardian if made on said agPnt shnll be of t he same lcgal 
effect as if made on himself personally within the stah· . Such writ
ing shall give the proper address of such agent and shall be filed in 
the office of the judge of the county court where such appointment 
is made and the notiee to creditors shall state the name and ad<ln•ss 
of such agent. 
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ARTICLE 6. - SPECIAL PROCEEDINGS FOR PROBATE OF liEIRSHI P .  

§ 634 1 .  Petition to establish heirship. Proceedings.
Wben a person dies leaving real property within this state, which he 
has not disposed of by will and there are no debts of the decedent 
which are payable to residents of this state, after the expiration of 
one year from the date of his death, if no county court of this state 
has acquired jurisdiction of his estate for the purposes of administra
tion, any heir or other person deriving title from or through an heir 
or heirs· of such decedent may present to the county <'-Ourt of the 
county in which he last resided or if he was not a resident of this 
state at the time of his death, to the county court of the county in 
which the real property or some part thereof is situated a petition 
alleging the facts which authorize the special proceeding, according 
to the foregoing provisions with a particular description of the real 
property, and stating the interest of the petitioner and the interest or 
share of each heir according to his relationship to the deceased and 
prayin� for a decree determining the right of suecession to the prop
erty . Upon the presentation of such a petition a citation shall be 
issued to all the heirs of the decedent. 

§ 6342. Petition, hearing of. Allegations established.
At the hearing any person interested may appear and answer the 
petition : but this section does not affect a right or interest of any 
person except an heir unless he so becomes a party to the special 
proceeding. The answer of a respondent may allege any valid 
defense to the petition, any part of the same or any right or interest 
which tho respondent claims in the property. The allegations of the 
petition must be established to the satisfaction of the court by c-0m
petent testimony before a deeree can be entered although no issue is 
joined by answer. 

§ 6343. Decree, when to issue. Effect of. When the fac ts
are established to the satisfaction of the court a decree shall be given 
specifying who are the heirs of the decedent and what are the inter 
ests or shares of the parties, respectively, in the property and declar
ing the right of strncession accordingly. Such decree is conclusive 
upon the parties, and their successors in interest, subject however, to 
sueh disposition of the property as may be made in any subsequent 
proceeding in the same court in pursuanee of the probate of a will 
or grant of administration. 

� 6344. Record of the decree. A certified copy of such 
deeree may oo reeordcd in the office of the register of deeds of each 
county in whieh the real property is situufrd in the manner 
prn,cribed by law for recording a dePd. 

§ 6346. Costs, how paid. The costs of sul'l1 procec-ding must
in every case be paid by the peti t ioner. 
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C H A P T E R

REQ'CU:;ITES FOR QUALIFICATIOX. 

ARTICLE 1 .- Ql'ALIFICATIONS, REMOVAL AND DISCHARGE OF EX

ECUTORS, ADMINISTRATORS AND GUARDIANS. 

§ 6346. Executor, administrator, guardian, who com
petent for. :Nu person under twenty-one years of age or other per
t.:on who is incapable' by law of making a contract or has been con
,· icted of a felony, is competent tu serve as executor, administrator or 
guardian ; and no person shall be appointed as such, who is not in good 
fai th a resident of this state or was a partner of the decedt:>nt at the 
time of his death or is by the court found unfit to discharge the duties 
uf the trust hy reasqn of drunkenness, improvidence, mental or phys
icfll infirmity or lack of integrity. A married woman must not be 
llJJJJOinted administratrix, hut may be appointed executrix, and serw 
a:,: such irnlt>pendent of her husband if married at the time of the 
tt- ;.tator's <leath. 

� 6347. Oath and bond of executor. Before letterR are 
i;.sued to an executor, administrator or guardian he must <1unlify by 
taking an oath and giving bollCl as prescribed in this article ; an<l 
hd'uro letters arc issued to any ptm;un who has in his possession or 
urnt•r his control any money or property belonging to the estate hP 
may be requin,d to exhibit an inventory or otherwise render a sntis
fa('tory flC.('ount of his doings with such property. A failure to eom
ply with the foregoing requirements within such time as the <'ourt 
allows is a relinquishment of the appointment. 

� 6348. Oath, form of, where fl.led. Every executor, admin
istra tor or guanlian must take and subscribe au oath adminisfored by 
su ; : 1 e  compC'tent officer and file the same with the county judge to 
t he effect that he will faithfully and according to law to the best of 
his Rbility perform all the duties of his trust. 

� 6349. Bond. Justification. Every executor, administrator 
or guardian must gh-e bond to the state of Xorth Dakota for the benefit 
uf all persons interested in the estate in such sum as the court pre
serihes, with sufficient sureties to be approved by the judge, and con
dit i ,ml'd for the faithful discharg.:> of all the duties of the trust imposed 
on him by law or by order of the court aceording to law. Except RS 
oth<·rwise specially preserihed by law the required sum must nut be 
ln::c than twice the aggregate value as ascertained by the court of the 
1wrsonal property and the rents, profits and income for one year of 
tht' real property, belonging to the estate. Every bond must be held 
to be the joint and several contract of the princ-ipal and sureties exe
enting the same notwithstanding any express provisions therein to 
t lw contrary. 

� 6360. Bond for sale of real estate. Whenever an executor. 
ad i : 1inistrator or guardian is authorized to sell or mortgage any real 
estflte, he must in like manner be required to give an n<l1litional bond 
in a sum equal to twice the }Jrobable amount to be realized upon such 
sale or mortgage. But such additional bond may he dispensed with 
by the decree authorizing such sale or mortgage, when it appears tu 
the satisfaction of the court that the former bond of sueh cxeeutor, 
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administrator or guardian is at least twice the value of the estatt> 
remaining in his hands together with the amount of such increased 
liability and is in all other respects sufficient. 

§ 6361. Bond waived by will. When it is expressly provided
in the will that no bond shall be required of the executor, letters testa
mentary may issue and sales of real estate be made and confirmed 
without any bond unless the court for good cause requires one to be 
executed ; but the executor may at any time afterwards if it appears 
from any cause necessary or propt>r, be required to file a bond as in 
other cases. 

§ 6362. Separate bond. When two or more persons are
appointed as executors, administrators or guardians, the court may 
require and take a separate bond from each. 

ARTICLE 2. - Fomi: OF LETTERS. 

§ 6363. Letters of administration. When an executor, admin
istrator or guardian has duly qualified, letters shall issue accordingly 
under the seal of the county court upon which there shall be indorsed 
if required a direction for the publication of the notice to creditors 
prt>s<"ribed by this code. 

§ 6364. Letters testamentary, form of. Letters testamt'n
tary may be substantially in the following form : 
:-;tate of North Dakota, l 
C'ountv of . . . . . . . . . . . .  ( ss.

Whereas, the last will of A. B. , deceased, a copy of which is lwret • )  
annexed has been duly proved and recorded in the eounty court of 
said county, and C. D. has been appointed executor thereof and ha,; 
duly qualified pursuant to the order of said court, of <late . . . . . . . . .  . 

"Now, therefore, know ye-, that he, the said C. D. , is authoriz(•tl to 
pntc-r upon the discharge of his duties as such executor and con ti nut> 
t herein until the re·vocation of these letters. 

Given with the seal of said court hereto affixed the . . . . . day of . . . . . 
A. D. 189 . . .

[ Heal. ] ( Official signature of the judgP . ) 
§ 6366. Letters of testamentary administration, form ot:

Ll'tters issued to a testam('ntary administrator may be su bstantially 
in the following form : 
:-;tate of Xorth Dakota, l 
County of . . . . . . . . . . . .  ( ss.

Whereas, the last will of A.  B., ckceased, a copy of which is hl'ret , ,  
auucxed has bt>Pn duly proved and rPcordetl in the <·ouuty ·court , ,f 
said county, and C. D. has been duly appointed testamentary atlm iu 
istrntor to  execute the samt', and has duly qualifif'd pursuant to  t h l· 
, inh,r of said C'ourt of date . . . . . . . . . . • • . . . . . . . . . . . . . . . i.. • • • • • • • • • • •

�ow, therefore, know ye. that he, the said C. D . .  is authorized t . .
Pnter upon the disehargc of his duties as such tPstameutary admini:-
trator and continue tlu •rein until the revocation of thl'SC' lettt>r:-<. 
( Conclude as above. ) 

� 6366. Letters of administration, form of. LettPrs , , f  
ndministrat ion, Pithpr gPnPral or srwcial, m11y lw suhstantially in tl t e  
f ,  , ! lowing form : 
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State of North Dakota, t 
County of ...........• � ss.

PROBATE CODE. 

Whereas, A. B. was appointed administrator (or special administrn
tof) of the estate of C. D., <leceased, by order of the county court of 
said county of date ....... .... ... and has duly qualified accordingly: 

Now, therefore, know ye, that he, the said A. B., is authorized to 
enter upon the discharge of his duties as such administrator ( or 
special administrator) an<l continue therein until the revocation of 
these letters. ( Conclude as above.) 

§ 6367. Letters of guardianship, form of . Letters of
guardianship may be in the form prescribe<l in the last section with 
such variations as the facts require. 

ARTICLE 3.-NEw Bo�ms AND NEw SunETIEs. 

§ 6368. Bond becoming insufficient. Proceedings. Any
creditor or other person interested in the estate may present to tht• 
county court an ·afli<lavit alleging that a surety in any bond taken ns 
prescribed in this chapter is insufficient or has removed or is about to 
remove from the state or that the bond is ina<lequate in amount nn<l 
demanding that the executor, administrator or guardian may ht• 
required to give a new bond in a larger amount or new or additi01111l 
sureties as the ease requires, or in default thereof that he may he 
removed from his office and thereupon, if there is rensou to bdit>\'(I 
that the statemt>nts of the affidavit are true, such executor, adminis
trator or guardian may he cited to appear and show cause why the 
demand should not be granted. 

§ 6369. Judge issues citation as to insufficiency of bond.
Wlicn it comes to the knowledge of the county judge that the bond 
of an executor, administrator or guardian is inadequate or that a 
surety therein is insufficient or has removed or is about to remoYe 
from the stat(• and no application is made as provided in the last 
sedion, an order shall be made requiring such executor, administra
tor or guardian to show cause why he should not be required to girn 
further security upon which he shall he cited to appear as upon the 
application of a party. 

§ 6360. Hearing and order. If it satisfactorily appears at
the hearing that the security is inadequate or insufficiC'nt, the court 
must make an order requiring the executor to give new or additional 
sureties or a new bond in a sufficient amount as the case requires, 
within a reasonable time not exceeding ten clays and directing that in 
default therC'of his lettl'rs be rC\\·oke<l. If he fails to giYe sud1 
security, the court must make a supplemental order removing him and 
revoking his lettt:>rs accordingly. 

§ 6361. Release of sureties on application. Any or all uf
the sureties in a bond taken as prescribed in this chapter may pre
S('nt to the county court a 1wtition praying to be released from respon
sibility on ac<·ount of any future breach of the condition of the bond. 
and thereupon.the expcutor, administrator or guardian must be cited 
to appear in person and give new security. If he files in the offjl-1• of 
the county judge a sufficient bond with new sureties to the satisfac
tion of the court at the time SBPcified in the citation or thereaftn 
within such rc•asonable time not �xceeding ten days as the court fixC's, 
the court must make a decree releasing tlw petitioner from liability 
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upon the bond for any subsequent act or default of the principal 
otherwise he must make a decree removing him and revoking' his 
letters. 

ARTICLE 4. - REMOVAL, St1SPENSION AND DISCHARGE OF EXECUTORS, 
ADMINISTRATORS AND GUARDIANS. 

§ 6362. Decree granting or revoking probate of will,
revokes former letters. When a will is admitted to probate after 
letters of administration have been issued or when the probate is 
revoked after letters have been issued, the decree granting or revoking 
probate shall revoke the former letters. 

§ 6363. Causes for revocation of letters. An executor,
administrator or guardian may also be removed by a decree of the 
county court revoking his letters upon satisfactory proof of the 
existence of either of the following causes: 

1. Any legal disability which renders him incompetent or unfit to
act as such executor or administrator when the same has been incurred 
since his letters were issued, or was not alleged in the proceeding in 
which he was appointed. 

2. Any wrongful act or omission on his part conducive to waste
or misappropriation of the estate or affording opportunity therefor. 

3. Willfully refusing or neglecting without sufficient cause to
obey any lawful direction of the eotmty court or any provision of law 
relating to the discharge of his duties. 

4. In the case of an executor, when by the terms of the will his
office ceases upon a contingency which has happened.· 

5. In the ease of a special administrator appointed upon tht:> estate
of an absentee, when it is shown that the absentee is living and capable 
of resuming the management of his affairs or that an executor or 
administrator has been appointed upon the estate by another court 
having jurisdiction thereof. 

� 6364. Removal of executor, administrator or guardian, 
how. A petition alleging the facts and praying for the removal of 
an executor, administrator or guardian pursuant to the provisions of 
the preceding section may be presented by a creditor or other person 
interested in the estate and may contain a prayer for the appointment 
of a successor and if the court deems the allegations suffident a 
C'itation shall issue to the executor, administrator or guardian and all 
11tlwr persons who by the terms of a will or by -law are entitled 
to any portion of the estate. 

§ 6366. Court may remove, when. When the facts which
authorize a rC'moval come to the knowledge of the court and no 
:,ppli<'ation is ma<le as above provided, the court may make an order 
r,•<1uiring the executor, administrator or guardian to show eause why 
he should not be remon•d upon which he shall be cited to appear; and 
at thC' hearing the court may revoke his letters as upon a petition, but 
f'nnnot appoint a suc<·essor. 

§ 6366. Court may compel attendance. At any hearing
<'ontemplated by the two preceding sections the court may require 
nml eompel the attendance of the Pxecutor, administrator or guardian 
in pNson and examine him under oath respecting the alleged canst' 
for his remoYal. 
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§ 6367. Court may enjoin and suspend powers, when. i; "'· 1•roh. c.
Upon issuing a citation in a proceeding for the removal of an § 2• •� 1::�i. 1�1-
executor, administrator or guardian or in a proceeding to require him 
to give new security, if he is wasting or misappropriating or alleged 
to be wasting or misappropriating the estate, the eourt may by ordn 
summarily suspend his powers or enjoin him from doing any specific 
act in the exercise thereof as the case requires until its final determi-
nation. 

§ 6368. Final settlement of account. Discharge. An � te6. 1•roh. ('. 

executor, administrator or guardian may at any time present to the am·,,. 
county court a petition praying that his account may be settled and 
that a decree may thereupon be made revoking his letters and dis
charging him accordingly. The petition must set forth the fads 
upon which the application is founded; but the application shall not 
be entertained while a proceeding is pending for the removal of thL' 
executor, administrator or guardian or if in the opinion of the judge • 
there is good cause for his removal or other sufficient cause for refus-
ing to entertain the same. 

§ 6369. Proceedings pending discharge. If the court enter- § 297. l'roi.. c.
tains such application, a dtation must issue to all parties interested am·t1. 
in the estate. At .the hearing any creditor or other person interested 
may allege cause for denying the application or allege cause for his 
removal and pray relief accordingly. Upon a trial of the issue if the 
court determines that sufficient cause exists for granting the applica-
tion, tbe petitioner must be allowed to account; and after he has fully 
accounted and paid over all money which is found to he due from 
him to the estate and delivered over all books, papers and other prop-
erty of the estate in his hands as the court directs a decree shall be 
made discharging him and revoking his letters, otherwise such decree 
shall be made as justice requires. 

§ 6370. Acts valid until letters revoked or suspended. § 100. Prob. 1·. 

All acts of an executor or-administrator capable by law of making a am·,,. 
contract notwithstanding any cause for removal remain as valid and 
effectual as if he continued lawfully to execute the duties of his trust 
until his letters are revoked or his powers suspended by a decree or 
order of the court. 

§ 6371. Procedure, when one executor dies or is removed. §§ 1m. 1w.
When one of two or more executors or administrators dies or becomes 1 ·�i:;:,{incapable of discharging the trust or when letters are revoked as to 
one of them, a successor to such person shall not be appointed unless 
such appointment is necessary in order to comply with the express 
provisions of a will, but the others shall proceed and complete the 
administration of the estate pursuant to the letters. 
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C H A P T E R  6 .  

SETTLE:\IENT OF THE E8TATE8 OF DECEDEXTS. 

ARTICLE 1 . - COLLECTION, lNYE�TORY A�D APPR AISEMENT OF T II E  
ESTATE. 

§ 6372. Possession, powers and duties of executors and
administrators. The executor or administrator is entitled to 
possession of all the real and personal property of the decedent exeept 
the homestead and other exempt property reserved by law to tl1e 
surviving husband or wife or children ; and must protect the real 
property� from waste or other injury and collect the rents and profits 
thereof until ordered to surrender the same and colleC't the goods. 
<'hattt>ls and other effects of the decedent and the debts and de111ands 
of every description due to the decedent or aceruing to the estate iI1 
his right, and safely keep and dispose of the same according to law. 

§ 6373. Unauthorized person having property of dece
dent. Ewry person having or obtaining property of a decedent with
out authority from the executor or administrator.is liable to account 
for the same at its full value and shall not be allowed to retain or 
deduct therefrom any debt due from such deeedent. 

§ 6374. Embezzlement of decedent's property. Any person
who embezzles, conceals or alienates any moneys, goods, chattt>ls or 
etfeds of a decedent is liable in a civil action for double the ,·alue of 
such property or for the return of the property with damagc-s to th<.> 
extent of its mine to lw recovered by the executor or administrator 
for the benefit of the estate. 

§ 6376. Possession of real estate, terms of. lTnlN;s it sntis
fo�torily appeRrs to the county court that the rents, issues and profits 
of th<' real estate for a longer period arc necessary to ht, rPc('h·(•(l by 
the exeeutor or administr&tor wherewith to pay the debts of the 
dec<'dent, or that it will probably be neeesimry to sell the real estate 
for the payment of such U(lbts at the end of ten months from the first 
publication of the notice to creditors, the court mm,t direct the ex
l'CUtor or administrator to clcliYer possession of all the real estate tu 
the heirs at law or clevisees. 

§ 6376. Lease of real estate. An executor or• administrntor
mRy lease tl1(1 real property under his <·untrol until ordered to sur
n•nder th<' Mme an<l may kel'P in suitRble repair all houses, buildings 
and fixttm.'s there-on. 

§ 6377. Inventory by surviving partner. In case of the
(h•ath of one partner the surviviug partner must mak(' a full, true and 
1 ·omplc•te inventorv of the property of the copartnership within his 
knowledge with a fist of all the liabiliti('S th<>Tl'of at the time of the 
dPath of tlw clP0easPd partner and deli,l'r th P same tu his executor or 
administrator ur to tlw county court. �uch suryi\·ing partner or part-
1 1 \' rs ha,·e the right to contium, in posst>ssion of the etfeds of thl' 
I 1artnership. pay -it s debts out of t lw same and settle its bm,im•ss : hut 
1 1 1 1 1st procP('d tlwreto without tlt•lay and af<·otmt wi th the exeeutor or 
ndministmtor arnl pay owr suC'h balan<'es ns may from time to tinw 
1 ,. .  payahl<' to him in the right of the dP<'P(lt•nt. t·pun the applh-ation 
of  the Pxecutor or administrator the county court may wheuewr it 
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appears necessary after citation order such surviving partner to de
liwr an inventory or render an account and may enforce the order as 
in other cases. 

§ 6378. Possession from third persons, how. An executor
or administrator may present to the county court an affidavit setting 
forth facts which tend to show that money, goods, chattels, convey
ances, bonds, contracts or other writings containing evidenc,es of a 
right or claim of the decedent to any property or of any demand due 
8nch decedent which should be delivered to him or included in an 
iuwntory or appraisal, is in the possession or under the control of a 
person who withholds or refuses to account for the same or that a 
1 wrson has knowledge or information which he refuses to impart 
n·speding sud1 money, goods, chattels, conveyances, bonds, contracts 
or other writings so that the same cannot he discovered, inventoried 
or appraised. and praying that he may be required to appear and be 
t>XAmined <'oncerning the same. If the court is satisfied that ther1� 
are reasonAble grounds for an investigation such person must be c_ited 
to appear in person. He may also be directed to appear forthwith 
and in that eAse the citation may be served at any tiine before the 
hearing. 

§ 6379. Examination of third persons as to possession.
On the attc>ndance of the person so cited he must be sworn and exam
ined under oAth and may be compelled to answer any question that 
may be put to him respeeting any money, goods, chattels, convey
t1nct•s, <'ontraets or other writings specifi�d in the preceding sec
tion and make a full disdosure of all the facts within his knowledge 
or information in relation thereto ; but his answers cannot be given 
in eddence Against him in a eriminal prosecution. If his testimony 
frnds to show that other persons have knowledge or information that 
will Aid the executor or administrator in the discovery of property to 
ht' inventoried or appraised, they may he subpccnaed and examined in 
like manner. After the examination the court may hear the testi
mony of other witnesses. And when it appears th.at a person so 
c>,rnmined has in bis possession or under his control any money, goods, 
drnttels, conveyanees, contracts or other writings belonging to the 
estate he may be ordered and compelled to deliver the same to the execu
tor or administrator or to produce the same for inventory and appraise
ment as the case requires, unless he interposes a written answer duly 
,·erified to the effect that he is the owner of the property or is entitled 
to possession thereof by virtue of a special property therein or by 
virtue of a lien under which he obtained possession in the life time 
.of the testator. 

ARTICLE 2. -INVENTORY AND APPRAISEMENT OF THE ESTATE. 

§ 6380. Inventory of executor or administrator, con
tents of. Every executor or administrator must within thirty days 
after his appointment make and return to the county court a true 
inventory and appraisement of all the real and personal property of 
the decedent which has eome to his kn_owledge including a list of all 
bonds, mortgages, notes, book accounts and other securities or evi
dences of debt which appear by the books or papers of the deceased 
t o  be unsettled with a statement of the sums credited thereon if any. 
If 110 money has eome to the hands of the executor or administrator, 
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that fact must be stated in the invmtory. The property invl•ntorit·d 
shall be classed under separate heads as follows: 

1. All the real estate with a statement showing what portion then• .
of if  any is occupied or claimed as a homestead. 

2. All the personal property money included, which is suppost•J
to be exempt distinguishing between such as is deemed absolutely 
exempt and other property. 

3. All other property not above specified.
§ 6881. Inventory, how made. The inventory must ht

signed by the executor or administrator, who must take and subscriht> 
thereon an oath before an officer authorized to administer oaths that 
the inventory contains a true statement of all the est.ate of the dece
dent which has come to his knowledge and poFsession and particularly 
of all money belonging to the decedent and of all just claims of th.-, 
clPcedent against the affiant. 

� 6882. Executor's personal debt. .l person namNl in a 
will A.f: executor is not thereby discharged from any just claim which 
the ti stator has against him but the claim must he included in th,-. 
inventory and collected or accounted for in the same manner as othn 
claims. 

§ 6388. Inventory to contain partnership interest. 'l'bt·
interest of the decedent in an unsl:'ttled partnership must be includPd 
in the inventory and appraised upon the statement rendered by th,, 
surviving partner or otherwise, like other property. 

§ 6884. Bequest to executor. A discharge or bequ('st in A 
will of a debt or demand of the testator against an executor or other 
person is not valid against creditors of the testator but must be treah•r l  
as a s1wcific bequest of the amount of the debt or demaml. Sue! : 
demand must be included in the inventory and be collectl'd aw l 
applied so far as necessary in payment of the creditors after whic l ,  
the surplus if any shall be paid as other legacies. 

§ 6386. Decedent's life insurance. The arnils of a lift•
insurance policy or of a contract payable by any mutual aid or benern
lent society upon the death of a member of snC'h soC'iety are not su h. 
ject to the debts of the decedent exC'ept by s1wcial contraet ,  but in 
other respects shall be inventoried and disposed of like otlwr prop
erty. 

§ 6386 . Appraisers to be appointed. Oath. Compensa
tion. To make the appraisement the judge must appoint thn·e com 
petent and disinterestt><l persons any two of whom may act .  Tht> 
appointment may be made by order at any time. A notice of the 
appointment must be issued upon whieh before entering upon their 
duties the appraisers must each suhseribe an oath administered by a 
eompetc-nt officer to the effect that he will truly and impartially accord 
ing to the best of his ability apprais(• the property of the decooent 
and <lisC'harge all other duties required of him as such appraiser. If 
any portion of the property is in another eounty the same appraiser;; 
may serve or others may be appointed in that county. The noticP 
and oath of the appraisers must he returned with the- inventory 
together with a verified statement of their snvices and expenses . 
Thev shall oo allowed a reasonabll' compensation for t heir services no! 
t•xct;Pding the amount of their necc•ssary expPnses and two dollars n 
day in acfi.lition to be paid by the executor or administrator RS l'XJ>enst>.� 
of the administration. 
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§ 6387. Appraisers, duties of.  The appraisers must estimatt>
and appraise at its actual value according to their best judgment all 
the property described in the inventory submitted by the executor or 
administrator except money and must set down in figures opposite 
each item the value thereof as agreed upon in dollars and cents and 
after completing the appraisement they must subscribe and annex 
thereto an affidavit to the effect that the value appearing opposite 
each item was entered by them or by their direction and is the true 
value agreed upon as their app1aisement, and deliver the same to the 
executor or administrator or to the court. 

§ 6388. Supplementary inventory, when made. When
ner property, which is not included in an inventory previously 
made in the same case, comes to the knowledge or possession of an 
executor or administrator, he must within one month thereafter or 
within such time as the court orders make a supplementary inventory 
and cause an appraisement thereof to be made and returned in like 
manner. 

ARTICLE 3. - POSSESSION OF TH E HOM ESTEAD AND ALLOT M E N T  OF 

EXEMPT PROPERTY . 

§ 6389. Homestead exempt from debt or liability. De
livery of. Upon the death of either husband or wife the survivor 
may continue to possess and occupy the whole homestead and upon 
the death of both husband and wife the children may continue to 
possess and occupy the same until otherwise disposed of according to 
law. Such homestead as defined in section 3605 of the civil code must 
be ascertained and set. apart as hereinafter prescribed upon the selec
tion of the person or persons entitled to possession thereof and shall 
not be subject to the payment of any debt or liability contracted by 
or existing against the husband or wife or either of them previous to 
or at the time of the death of such husband or wife except as pro
vided in the law relating to homesteads. 
· § 6390. Appraisers to value homestead. The appraisers
must procure from such person or persons a description of the
property claimed as a homestead and appraise the same at its value
at the time of the death of the testator or intestate and shall if
necessary cause the boundaries thereof to be ascertained and marked
in their presence by a competent surveyor. If they find that it has
been selected in such form as will materially diminish the value of
any remaining part of the property, they may modify its boundaries
so as to avoid such injury if it can be done without material injury
to the homestead property. If they find that the property selected as
a homestead exceeds in value the sum of five thousand dollars, they
shall in like manner set off the homestead in such form as to exclude
the excess unless they further find that the property cannot be divided
without material injury. They shall make a full report of all their
proceedings and findings in relation to the homestead and annex the
same to the inventory.

§ 6391. Exempt personal property, disposition of. There
shall also be set apart absolutely to the surviving wife or husband or 
minor children all the personal property of the testator or intestate 
which would be exempt from execution, if he was living including 
all property absolutely exempt and other property selected by the 

(73) 1 133 

§� 6387-S.'391 

§ 11:,. Proh. C,
am·, 1 . 

§ 121. Prob. C .
am 'd, 

!I 12.•. !'rob, C. 
� J:ll. l 'roh. C. 
§ 1 ,  c .  108. 1�•1 . 

am 'tl . 

§ 1:J.i. Prob. ( ' .
am'd,  



� 6392-6397 

!i 1:rl. l ' roh. ('. 
am · . i .  

!I 1:�l. Prnh. (.'. 
am 'e l .  

� 1 6'! .  Pr 1 1h .  (' . 
a 1 1 1 · d .  

� 19:i. Prnh. t.' . 
a ru ·. i .  

� l�t�,. 1 ' rc 1 h .  C ' •  
a 1 1 1 · t 1 .  

PROB.-\TE CODE. E,,fates of Decedents. 

person or persons entitled thereto to the amount in value of fifteen 
hundred dollars aC<"ording to the appraisement and suoh property shall 
not be liable for any prior debt of the decedent except the necessary 
charges of his last sickness and funeral and exfJenses of the adminis·
tration when there are no other assets avai able for the payment 
of such charges. 

§ 6392. Return of inventory and appraisement. Objec
tions . Hearing. Upon the return of the inventory and apprais
ment the court must fix a day for hearing objections thereto concern
ing the homestRad and other exempt property and the executor or 
ndministrator must cause notice thereof to · be 1,,riven to all parties 
i nterested. At the hearing the eourt may confirm the procet>dings 
as to the inventory and appraisement or modify the same or set them 
aside and order a new appraisement as justice requires. If the court 
finds that the homestead exceeds in value the sum of five thoueand 
<lollars and further finds that the property cannot be divided without 
material injury,  the order setting it apart must determine the amount 
.,f sueh excess and the property may thereafter be subjected to the 
payment of debts in the same manner as otlwr property to the extent 
of the excess so determined after all the other available property has 
been exhausted. 

§ 6393. Allowance for the family. If the amount so set
apart i s  insufficient for the support of the widow and children or 
either and there is other estate of the decedent, the court may in its 
discret ion order suoh reasonable allowance out of the estate as shall 
be necessary for the maintenance of the family according to their cir
cumstances <luring the progress of the settlement of the estate, which 
in case of an insolYent estate must not be longer than one year after 
granting letters testamentary or of administration. 

� 6394. Allowance is a preferred claim. Any allowance 
made by the oourt in acoordance with the preceding section must ht.• 
pai<l in pref ere nee to all other chargt>s exC'ept funeral chargrs or 
l'Xpenses of administration and any such allowance whenever made 
may in the  diseretion of the court take effect from the death of_ . the 
deeedent .  

AUTICLE 4 . - PROPERTY CHA RGEA BLE \\'JTH THE PAYMENT O F  DEBT!- . 

- �
§ 6396. Property of decedent chargeable with. All the

pro1lC'rty of a decc•dent except as otherwise provide<l for the homestead 
and personal propnty set apart for the surviving wife or husband and 
minor child or children shall be chargeable with the payment of tlw 
debts of the deceased, the expenses of administration and the allowanet• 
to the family . 

§ 6396 . Provisions of the will must be followed. If tlw
tt�stator makes provision by his will or designates the estate to be 
appropriated for the payment of his debts, the expenses of administra
tion or allowance to the family, they must be paid ae<'ording to such 
provision or designation out of the estate thus appropriated so far as 
the same is sufficient. 

§ 6397 . Provisions insufficient. Proceedings. If the pro 
vision madt1 by the will or the estate appropriatt>d thert1for is insuffi
cient to  pay the dc•hts, expenses o f  administration and the  allowanet, 
to the family. that portion of the t•statt> not dt,vised or dispost>d of hy 
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w ill if any must h,) appropriated and disposed of for that purpose 
according to the provisions of articll' 6 of this chapter, 

§ 6398. Property liable for debts . The estate real and per
;.:onal given by will to legatees or devisees is liable for the dehts, 
expenses of administration and allowance to the family in proportion 
to the value or amount of the several devises or legacies, but specific 
deviseR or legacies are exempt from such liability if it appears to the 
<·onrt necessary to carry iuto effect the intention of the testator and
there is other sufficient estate.

ARTICLE 5 , - 0F CLAIMS AGA INST THE ESTATE. 

§ 6399. Claims. Duties of j udge. It shall be the duty of
the county judge granting letters testamentary or of administration to 
receive, examine and adjust the claims and demands of all persons 
against the <le<'edent or his estate, which may be presented to him in 
Rccordance with the provisions of this artiele. 

§ 6400. Notice to creditors. At the time of issuing letters or
upon the return of the inventory the court shall direct the executor 
or admi 1 1istrator to give notice of his appointment to all _persons 
having dai rns against ·the decedent or his estate specifying the place 
where the same may be exhibited to him, and the time within which 
they must be presented to the court for adjustment and allo'\\:ance . 
:--inch notice must be given by publishing the same at least four times 
once each week for four successive weeks in some m·wspaper of the 
c,mnty if tbt>re is one, or if not then in some com·enient newspaper 
, ,f the state to be designated in the order. The court may also require 
further notice to be given by publication or by posting. 

§ 6401. Time of notice. Filing claims. The time expressed
in the noti('e must be six months after its first publication when the 
, ,state exct>eds in value the sum of five thousand dollars according to 
the appraiseme11t and four months when it does not. 

� 6402. Proof and record of notice. A copy of the notice 
with due proof of publication or of publication and posting must be 
tiled, and if the court is satisfied therefrom that due notiee to cred
itors has been given, a finding to that effect shall be entered in the 
journal. 

§ 6403. Claims presented for adjustment. All claims of
t>wry description against a decedent or his estate for the payment of 
money including judgnwnts, unliq uidated demands, debts not dtw, 
claims arising out of a liability of any person as surety for the decedent 
and other oontingent claims must be presented to the oourt fur 
Rdjnstment within the time limited in the notice prescribed by stw
t ion 6401. A demand maintained in or arising out of an action com
mPnced by or against the decedent in his lifetime and continued by 
or against his representative, which has not been finally adjudicated, 
is deemed a contingent claim for the purposes of this section. A 
<'laim may be presented after the expiration of the time herein pre
R'ribed when it is shown to the satisfaction of the court before the 
final distribution that the owner and holder thereof has not been 
negligent and was prevented from presenting the same within such 
time by reason of his absence from the state or other sufficient cause. 

§ 6404. Claims, when barred. Every person having a elaim
against the deceased person for the payment of money, which is not 
presented as prescribed in the preceding section, is forever barred 
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from recovering such demand or from setting off the same in any 
action or special proceeding whatever, except under circumstances 
entitling him to equitable relief. But this section shall not be con
strued to prohibit or restrict a right to foreclose a mortgage or other 
lien upon specific property as provided by law in a civil action, or to 
foreclose a mortgage on real property by advertisement and sale when 
the county court has not obtained jurisdiction of the estate of the 
mortgagor. 

§ 6406. Vacancy in office not included in limitation. The
time above limited does not include any period during which there is 
a vacancy in the office of county judge. 

§ 6406. Claims, how entitled. Every claim when presented
shall he entitled in the name of the claimant against the executor or 
administrator, if he is the claimant against the estate, and if disputed 
must he clearly and distinctly stated so as to enable the adverse party 
to demur or answer as in a civil action and issues may he joined 
thereon accordingly at any hearing contemplated by this article. 

� 6407. Claims, approvals, indorsement. If a <'laim has 
not been exhibited to the executor or administrator and indorsed 
with his approval or disapproval before presei:itation, a copy thereof 
must he served upon him thereafter, and unless he files his apprornl 
in writing within ten days after such service he shall be deemed to 
have disapproved of the same. Before approving any claim the 
executor or administrator shall require an affidavit of verifiration tc> 
be attached thereto by the claimant or some person competent to make 
the same in his behalf to the effect that there are no paymerlts or 
other offsets to be credited or allowed exeept such as are therein 
stated and that the amount claimed is justly due and owing to the 
claimant out of the estate of the deceased. If the claim is based on a 
contingent liability, the amount which the affiant believes will be dut> 
and payable must he stated with the particulars upon which his belit•f 
is founded. The executor or administrator must not approve any 
claim unless satisfied that the same is in all respects just. 

§ 6408. Claims, when allowed by court. A claim may he
allowed by order of the court upon the approval of the executor and 
the production of such proofs as may be required by the provisions of 
section 6407 or of such further proof as the court shall deem sufficient ,  
but the court may decline to act thereon until the executor or ad
ministrator is cited as hereinafter prescribed. 'When an executor 
offers to approve a claim in part or subject to an offset, the amount so 
admitted may he allowed in like manner if the creditor consents 
thereto in writing, otherwise the entire claim shall be deemed disap
proved and the claimant shall not be awarded costs upon proving tlw. 
same unless he is awarded an amount greater than that so offered. 

� 6409. Claim rej ected. Citation for. Hearing. Wheu ,t 
claim is not allowed as prescribed in the preceding section after it has 
ht-en duly exhibited or served the court shall, at the request of tht' 
claimant, issue a citation to the executor as upon a petition and tlw 
daimant shall cause the same to be servC'd accordingly. At the hear
ing the claim shall be de('med dt>niecl without any pleading on behalf 
uf the C'StatC' : and any party appearing may demur or allPge any legal 
defense to the demand. The exeeutor or administrator may likewise 

allt•)!e an offset or counterclaim that might harn been maintained hy 
the Ul•cedent. l'pon a trial of the isslws the court shall make a decrt.'t) 
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allowing or disallowing such claim or counterclaim, or any part of the 
same as justice requires ; or if both are established the court shall 
aS<:'ertain and allow the balance in favor of the claimant or the estate 
as the same shall be found. If such balance is found in favor of the 
�state, the decree must direct payment accordingly. 

§ 6410. Decree allowing claim . Every decree or order which
allows a claim must classify the same according to the order in which 
it is entitled to payment and when a claim is established and allowed 
as a lien upon specific property, personal and real, must also specify 
1he particular property covered by the lien. 

§ 6411. Claim by executor or administrator. If an execu-
1or or administrator is a creditor of the decedent his claim may he 
allowed by the court, when presented in the same manner and upon 
like proof as the claim of another person by him approved or if the 
�ourt declines to allow the same, the parties interested in the estate 
may be cited in the same manner and with like effect as in other 
cases. 

� 6412. Claim of j udge against decedent, how allowed. 
A judge of the county court having jurisdiction of the estate may 
<>xhibit a claim to the executor or administrator, and upon his 
avproval or disapproval thereof may present the same for allowance 
to the county judge of an adjoining county, who shall proceed as if 
he had jurisdiction of the estate and his order or decree shall be 
�ntered as that of the court in which the case is pending. 

§ 6413. Claims upon judgment or written instrument.
A claim which is founded upon the judgment or other determination 
of a court having jurisdiction to render the same must be allowed 
upon the production of a duly authenticated copy thereof and satis
fa<'tory proof of the amount remaining unsatisfied. When a claim 
is founded on a bond, bill or other written instrument, the original 
must be produced and filed with the county judge or its absence 
must be satisfactorily accounted for and a copy thereof produced if 
prac-tfoable. An instrument so filed can -be withdrawn only by order 
of the court for good cause shown and upon the substitution of a true 
<.·opy. 

� 6414. Claims barred cannot be allowed. No claim or 
counterclaim whieh was barred hy the statute of limitations when 
the claim was first ·presented must be allowed under the provisions of 
thi.: article, but after presentation no claim is affected by the statute 
of limitations whill· pending before the county court or on appeal. 

� 6416. Executor's settlement. Creditors notified. At 
the time when the executor or administrator presents his account for 
settlement, every creditor having claims pending in the county court 
which have not been disposed of as hereinbefore prescribed, must be 
notified of the hearing and have an opportunity to present his proofs 
and upon his failure to do so a final order shall be made disallowing 
the same. ..\.t the same time there may be a rehearing upon any claim 
vreYiously allowed by order, but not afterwards. 

� 6416. Claims proved and allowed. Every claim proved 
,md allowed as prescribed in this article must be classed among the 
acknowledged debts and charges to be paid in the due course of 
11clministration. 
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ARTICLE 6. - PAYMENT OF DEBTS AXD CHARGES. 

§ 6417. Debts, order of payment. The acknowledged debts
anti charges must be paid in the following order: 

1 . The necessary expenses of the administrat.ion.
2 . The expenses of the last sickness and funeral.
a. Allowances made to the family in excess of the exempt prop

erty. 
4. Debts having preference by the laws of the l:nited ::,,itates.
5 . Debts which are liens upon specific property whether by judg

ment, mortgage or otherwise in the order of their priority. 
f>. All other demands against the estate. 
§ 6418. Limitation as to mortgages. The preference gin·n

in the preeeding section to a mortgage or other lien only extends tu 
the proceeds of the property subject. to such lien. If the proceeds of 
such property are insufficient to pay the demand, the part remaining 
unsatisfied must be classed with other demands against the estate . 

§ 6419. · Liens on realty to be paid. \Vhen any sale is mach, 
bv an executor or administrator pursuant to the prodsions of this 
chapter of land or other property that is subj0ct tu any mortgage or 
other lien, which is a valid claim �gainst the t'state of the dect'dt•11t 
and has been presented and allmwd, the purchase money must b,· 
applied after paying the necessary expenses of t lw sale. first to t he 
payment and satisfaction of the mortgage or lien and the residt1t- if 
any in fhw course of administration . The application of the pur
chase money to the satisfaction of the mortgage or lien must be madt> 
without delay, and the property is subj<·ct to such mortgage or lien 
until the purchase money has bt'en actually so applied .  The purchast
money or so much thereof as may be sufficient to pay stwh mortgagt> 
or lit:>n with interest and any lawful costs and chargc•s thereon may bt:> 
paid into the <·ounty eonrt , and thereupon the lien must cease antl 
the purchase money must he paid over by the judge without delay in 
payment of the expenses of the sale and in satisfadion of tht:> debt to 
secure whieh the mortgage <,r other lieu was taken nnd tht:> surplus. if 
anv, must be returned to the exeeutor or administrator. 

§ 6420. Creditors equal within classes. If tht' t:>state is
insufficient to pay all the debts of any one class, ea<'h creditor m u,:t 
be paid a divid<>nd in proportion to his claim :  and nu creditor of a11y 
class shall receive any payment until all those of tJw prec{lding cla,-;:-; 
are fully paid and no preference shall be given in tlw payment of a 
debt over other debts of the sam0 dass 0xct•pt th1 1se specified in t \w 
fifth dass. 

§ 6421. Certain expenses, paid when. The exl:'cutor or
administrator, as soon as ht:> has shfficient funds in his hands must 
pay the funeral expenses and the expN1ses of the last si<'kness and 
th� allowance made to the family of the dt>cedent. He may pay or 
rdain in his hands the nec0ssary 0xpe11 ses of administration but hi:' 
is not obliged to pay any other debt or nny legacy until as pn•scrilw1l  
in this artiele the payment has been ordered by tlw court .  

� 6422. Payment of taxes, pledges and liens. If !<Rtisfi,,1l 
that it will be for the bt'nefit of the estate, the county court ma�· by 
order authorize or direct the exPt·utor or administrator 011 the appl i 
cation of any person interl:'sted, to pay taxes and demands 111atnri 1 1� 
upon any debt seenn•d by a mortgage, pledg<• or other lil' l l  t•xist i 1 1g 
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uu the property of the decedent or upon u contract for the purchase 
of real property whenever there are sufficient funds properly applica
ble thereto although such demand has not heen presented and allowed. 
But the provisions of this section i,hall not relieve the executor or 
administrator from responsibility for all injury or loss resulting from 
any misapplication of the money in his hands. 

§ 6423. Decree for payment of debts. Upon the settlement
of the account of an executor or administrator at the expiration of the 
time allowed for presenting claims if there are debts or charges 
remaining unpaid, the court must make such decree for the payment 
thereof as the circumstances of the estate require, unless it appears 
that there are no more assets available for that purpose. If the assets 
are ready for distribution to the �reditors the court shall make 
a peremptory decree for payment after declaring a dividend if 
necessary. If there are other assets available which are not ready 
for such distribution, the executor or administrator must be directed 
to take the necessary steps to convert them into money for that 
purpose, as speedily as possible without material injury to the estate 
and if the estate is solvent. a partial dividend may be declared. The 
1·ourt must proceed in like mannt<r at each subsequent settlement 
mi&il the debts arc paid. 

§ 6424. Contingent claim pending. Proceedings. At the
time of such settlement, eaeh person having a eontingent claim 
pending which cannot be proved as a debt must be required tu 
produce proof of the liability of the decedent by a previous notice 
given as prescribed in section fi-H5. If it. appears upon such proof 
that there is reason to believe that the liability will become absolute, 
the court may order the executor or administrator to retain in 
his hands sufficient assets to pay the same in that event or, if 
the estate is insolvent, sufficient to pay a proportion equal to the 
dividends of other creditors or if a final distribution is made, the 
court may require the persons to whom the estate is distributed to 
give bond with sufficient sureties for the payment of such sum as may 
be found due by the county court in case the liability shall thereafter 
become abs.>lute and upon proof of such amount the claimant may be 
authorized to bring an action on the bond for its recovery. 

� 6426. Executor or administrator liable for debts 
ordered paid. When a decree is made for the payment of creditors. 
the executor or adminis trator becomes personally liable to eaeh for 
the sum specified therein and execution may issue ae<'ordingly. 
or each creditor may recover the amount due him in an act.ion on the 
bond of the executor or administrator upon his failure to comply 
with the order: 

§ 6426. Legacies and distribution of estate. If the whole
of the debts have been paid by the first dist.ribntion. the <'onrt must 
direct the payment of legacies and the distribution of the (•statp 
among the heirs, legatees or other persons entitled 11s provided in 
article 11 of this chapter, but if there are debts remain ing unpaid, or . 
if for other reasons t.he estate is not in a proper eonclition to be closed, 
the court must giYe such extension of time as may be reasonable for 
a final settlement of the estate. 

§ 6427. Liability of executor or administrator on failure
to give notice to creditors. When the accounts of the adminis
trator or executor have been settled and an order made for the pay
ment of debts and distribution of the estate, no creditor whose claim 
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was not included in the order for payment has any right to call upon 
the creditors, who have been paid or upon the heirs, devisees or lt'g
ntees to contribute to the payment of his claim ; but if the executor 
or administrator has failed to gh·e. the notiee to creditors as required 
in sections 6400 and 6415 such creditor may recover on the bond of 
the executor or administrator the amount of his daim, or such part 
thereof as he would have been entitled to had it been allowed. 

ARTICLE 7 .  - SALES BY EXECl'TORS AND ADMINISTRATORS. 

§ 6428. Property of decedent may be sold, how. The
property of a decedent, personal and real, which is chargeable with 
the payment of his debts and legacies or the expenses of the admin
istration and the allowance to the family, may be sold as herein
after prescribed. But no executor or administrat9r shall directly or 
indirectly purchase any property of the estate which he represents or 
be interested in any sale. No sale by an executor or ·administrator 
is valid unless made and confirmed in pursuance of a decree of the 
eounty eourt, except as otherwise provided in the next two sections. 

§ 6429. Perishable property to be sold, when. After the
return of the inventory, the executor or administri:ttor may from time 
to time sell such portion of the personal effects as are of a perishable 
nature, or would otherwise be likely to depreciate in value, or so much 
other personal property as may be necessary to pay expenses of the 
administration and the last sickness of the decedent : but is responsi
ble for all property so sold until the sale is confirmed. 

§ 6430. Sale of property under will. Confirmation. When
property is directed by the will to be sold or authority is given in the 
will to sell property, the executor may sell any property of the estate 
without the ord(•r of the county court at either public or pri-rnte sale, 
and with or without notice as the executor may determine: but the 
t•xecutor must make return of such sales as in other eases : and if direc
tions are giwn in the will as to the mo<le of selling or the particular 
property to be sold, such directions must be observed . In either case 
no title JJasses unless the sale is confirmed by the court. 

§ 6431. Sales, when to be made. Personalty flrst sold.
Wlienever a sale lwcomes necessary for the payment of debts, legacies, 
allowances or expensPs ehargeahle upon the t.>state, or whenever such 
sale will he for the benefit of the ('state and the parties intnPsted 
therein. the executor may from tinw to time, so long as any 11ersonal 
property remains in his hands, prt.>sent an applil'ation to the county 
< 'Ourt sC'tting forth the facts and praying for an ordn directing him 
to sell the snme or so much tlwreof as may he deemed necessary or 
proper : and tlwrt>upon all parties interestC'd in the estate must be 
cited as in other cases. 

� 6432. Sale of real estate. Proceedings. When a sale of 
rt:>al property ht'eom<'s 1iecei;;., nry for the rnyment of d('hts, expenses 
or nllo-wanc(•s ehargenble thereon, the executor or administrator shall 
petition the county eourt for a deeree direding a sale of the same or 
so much thereof as may lw nece8sary for that purpose or a sale of 
hoth persoual and real pro1wrty: and a citation shall i ssue to nil partit•s 
intnt:>sh•d aecordinl,!ly. 

§ 6433. Petition for sale by third person. If an executor
or ndmiuistrntor negleds to make appl ic�l t i1J11 1111dPr either of the two 
pn•ceding sections. - 1111y ernlitor whost• c laim hns bt•t•n prPsented or 
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other person interestetl may make the application in the same manner 
a1 1 cl with like effect as if made by the executor or administrator, and 
when an executor or testamentary administrator neglects to make any 
sale which lw is required to make under the provisions of a will. any 
creditor or other person interest.ed may in like manner make applica
ticm, as the case requires, for a decree or order directing such sale . 

� 6434. Petition, contents of. Every petition for the sale of 
rE>al estate must show as nearly as can be ascertained the value of the 
personal property remaining in the hands of the executor, the amount 
of expenses of the administration and allowances to the family, if 
any. remaining unpaid and the amount which will be required to 
pay the debts of the deceased and legacies, if any, given in his wilL 
<1lso a gent:'ral deseription of all the real estate and the value thereof 
and a particular description of the part which it is proposed to sell 
with a statement of its condition and value. 

� 6436 . Petition, hearing of. At any hearing contemplated 
hy the foregoing- provisions of this article, the court may direct a sale 
of personal property if satisfied that such sale is necessary or for the 
interest of the estate and the parties entitled thereto. At a hearing 
upun an application for the sale of real property, the court must 
inquire fully into the condition of the estate and direct a sale of only 
so much thereof as shall appear to be necessary ; but if the parties 
co11,;ent that real estate may be sold in preference to personal prop
Nty. the decree may direct a salt• aceordingly. 

� 6436. Sale of all the real estate may be authorized, 
when. If it appears necessary to sell a part of the real estate and 
that  by fl sale thereof the residue of the estate, real or personal, or 
S< > l l le specifie part thereof would he greatly injured or diminished in 
valne. or r-mbjected to expense, or rendered unprofitable or that after 
such sale the residue would be so small in quantity or value, or would 
ht-" uf such eharacter with reference to its future disposition among the 
ht-"irs or devisees as clearly to render it for the interest of all con
cnned that the same should be sold, the court may authorize the sale 
of the whole estate or of any part thereof necessary and for the 
intnest of all conct\rned. 

� 6437. One sale, when. When the petition alleges that the 
t-state is in sol vent or that it will require a sale of all the property to 
pay the dE>bts. allowances and expenses with which it is chargeable 
with such further particulars as are required in a petition for the sale 
uf real property, and it appears to the satisfaction of the court after 
full inquiry into the facts and circumstances, that the property is no 
mure than sufficient to pay the same, the decree may direct the sale 
of all the property chargeable with such payment and there need bt-" 
no further order of sale thereafter. 

§ 6438. No sale to be directed, when. Bond. A sale of
rE>al estate shall not be directed if any of the persons interested in the 
t•f'tate give bond to the state of North Dakota for the use and benefit 
of all persons having claims against the estate, in a sum and with 
surE>ties appron-d by the court and with condition to pay. so far as the 
pen;onal estate of the deceased shall be insufficient therefor. all leg
af'iE>s. debts and charges that shall eventually be found due from the 
(•state. 

§ 6439. Sale directed, stopped, how. After a sale is directed
any person intereste1l in the estate may prevent. a sale of the whole or 
any part of the property designated in the decree or order by giving 
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bond, in like manner, with a condition to pay all demands that shall 
be found due from the estate, to the extent of the value of the prop
erty thus kept from sale as soon as c·alled upon by the court for that 
purpose. 

§ 6440. Order to resort to security. If it becomes necessary t , ,
resort to such security , the executor or administrator shall apply to tht> 
<'ourt for an order determining the amount of the liability so incurred 
and direding payment accordingly, aud after obtaining such order 
the executor or administrator must proceed to collect such amount by 
an action upon the bond if necessary and apply the proceeds as the 
<'ourt shall direct .  

§ 6441.  Decree for sale of real estate, contents ot: Terms
of sale. A decree for the sale of real t.>state must describe the lands 
to be sold and direct the terms of sale, which may be for cash or for 
one-third cash and the remainder on a <'redit 11ot exceeding two years 
with such interest as the court shall deem proper, securt>d by a mort 
gage on the property and may direct that the sale he made in  one 
parcel or in such subdivisions as may be de(lmed most com·enient. I f  
a decree directs the sale of devised property which i s  not charµ-t-'d by 
the will with the payment of debts or le�acies, such property must nut 
be sofd until the other property is exhausted. 

§ 6442. Private sale, when. The court may direct that any
property, real or personal, be sold at prirnte sale, if satistit'd that the 
interest of the estate will be thereby promoted : otherwise every sale 
must he made at public auction after �iving the same notioo of t ht
time and place of sale, as would he necessary for the sale of sU<·lr 
property on execution. 

§ 6443 . Notice of place of private sale to be given. If a
private sale is authorized the <'OUrt may direct the exeC'utor or admin 
istrator to publish a notice of the place where such sale will bl' made 
and the time when the same will commeuce. 

§ 6444. Partnership interests and claims may be sold.
Partnership interests, interests in personal pro}){'rty pledgt>d and 
<'hoses in action may be sold- in the same manner as other pers, )na l 
property, wlwn it appears tu he fur the interest of the estate, hut 
hC'fore orderinp; a sale of any partnership interest the <'ourt m ust 
inquire into the eondition of the parhwrship affairs and examim· th t• 
surviving partner if in the county 1md able to be presl•nt .  

§ 6446 . Lien on the property purchased. When the htJlJt•r
of any mortga�e or other lien , whose claim has been prest>nted and 
allowed, purdiases any property which is subject to the lien at a sale 
made by an executor or administrator, his re<'eipt for the amount . 
which he would be entitled to reC't'ive by virtue of the lien from th ... 
proooeds nfh•r deducting expenses of the sale, shall be accepted as a 
payment of so mueh money. 
* 6446. Limit of price. Reappraisement. Xu property nm

ht> sold at privatt• sale for less than ninety per cent of tht> apprai,-,..-d 
rnlue thereof. Xo n•al estate <'an he sold at privatl• sale unless it hn,
hcen appraiS<·d within one year. If it has uot lwen so appraised , ,r  
i f  the court deems the apprai!wment too high or too low, a I l l ' \\' 

appraisement must bt' made before the sale is l'unfirme<l. 
* 6447. Hour of real estate sale. A salc of real estate  a t

publi<' auct ion must be made between the hours of  nine in tht• Il}()fl l 

i ng and four in the aftC'rnoon of tlw dny spe<'itied in  thc notict' uf 
!-a l t• unlt'ss tlw same is prn;tponed. 
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§ 6448. Postponement of the sale. If at the time appointed
for the sale the executor or administrator deems it for the interest of 
the persons concerned therein that the same he postponed, he may 
postpone it from time to time not exceeding in all three months. 

§ 6449. Notice of postponement, how given. In case of a
postponement, notice t.hereof must be given hy a public deelaration 
at the time and place first appointed for the sale, and if the postporie
ment is for more than one day, further notice must be given by post
ing notices in three or more public places in the county where the 
land is situated or by publishing the same, or both, as the time and 
circumstances will admit. 

§ 6460. Security for deferred payments. When real prop
erty is sold at public auction, the purchaser must immediately deposit 
with the executor or administrator the money agreed upon as a cash 
payment and execute and deliver to him a note and mortgage on the 
property to secure each deferred payment, and upon his failure to <lo 
so the property shall be again offered for sale. When sold at privatt' 
sale th<� money and securities must be deposited or delivered in lik<' 
manner before the sale is reported for confirmation. 

§ 6461. Sale of personal property. Report to the court.
When an executor or administrator has made any sales of persona I 
property, he must return to the court at his next settlement or soont•r 
if the court so directs, a full report of such sales, with a de1ailt>d 
account of all moneys received therefrom, to be acted upon iu the 
settlement of his accounts . 

� 6462. Sale of real estate, report of. Hearing. Notice. 
Immediately after making a sale of real estate, the executor or adminis
trator must return to the county court a full report of his proc<'<'dings 
containing a statement of the money deposited for the puwhase of 
the property and accompanied by eaeh note and mortgage likewise 
deposited as security for any deferred payment, also a copy of the 
notice of sale and proof of publication. The court shall thereupon 
tix a day for hearing objections to the confirmation of such sale, and 
direct notice thereof to be givl'n to each party whose post officl:' 
address is known and each Meditor who has a claim pending, specify
ing in the notice each parcel sold and the sum offered for the same 
and referring to the return for further particulars. 

§ 6463. Hearing for confirmation of sale. Resale, when.
.At the hearing pursuant to such notiee, any person interested in tlw 
Pstate may file written ohjections to the confirmation of the sale arnl 
witness<>S may lw examined in support of the same or in opposition 
thereto, as upon the trial of an issue of fact. If the court is satisfiPtl 
after hearing the testimony and inquiring into the facts that the sale 
was legally and fairly made, and that the sum offered is not dispro
portionate to the value of the property and there is no good reason to 
suppose that a ' greater sum can be realized upon another sale. 
an order must be made confirming the sale and directing a convey
ance to be t:>xecuted accordingly ; otherwise an order shall be made 
setting aside the sak and directing the return of all money and 
securities on deposit, after which the executor may proct:>ed anew to 
make sale of the property. 

§ 6464. Conveyance and record upon confirmation, effect
of. When a sale of real estate is confirmed the executor or admini�
trator must execute to each purchaser a conveyance, referring to the 
decree authorizing the sale and the order of confirmation. Sn ·.:h 
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com·eyance is presumptive evidence of the regularity and validity of 
the sale and from the date of sale conveys all right, title and interest 
of the decedent in the property described therein, whether vested in 
him at the time of his death or thereafter acquired in the right of the 
decedent prior to its execution. 

§ 6466. Contract for purchase of land, may be sold. If a
dl>eedent at the time of his death was possessed of a contract for the 
purchase of land, his interest in such land and under such contract 
may be sold on the application of his executor or administrator in 
the same manner as if he had died seized of such land and the same 
proceedings may be had for that purpose as are prescribed in this 
chapter for the sale of lands of which be died seized, except as 
hereinafter provided. 

§ 6466. Terms and conditions of such a sale. The sale
must be made subject to all payments that may hereinafter become 
<lue on such contract and if there are any such, the sale must not be 
confirmed by the court until the purchasers execute a bond to the 
executor or administrator for the benefit and indemnity of himself 
and of the persons entitled to the interest of the decedent in the lands 
so contracted for in double the whole amount of payments thereafter 
to become due on such contract, with such suretfos as the county 
judge shall approve. 

§ 6467. Bond in such sale. Conditions of. The bond must
be conditioned that the purchaser will make all payments for such 
land that become due afte:F the date of the sale, and will fully 
indemnify the €1Xecutor or administrator, and the persons so entitled 
against all demands, costs, charges and expenses by reason of any 
covenant or agreement contained in such contract. 

§ 6468. Assignment of the contract, when . .  Upon the
<'onfirmation of the sale, the executor or administrator must execute 
to the purchaser an assignment of the contract, which VC'sts in the 
purchaser, his heirs and assigns, all the right, title and inkrest of the 
estate or of the persons entitled to the interest of the decedent in the 
lands sold at the time of the sale, and the purchaser has the same 
rights and remedies against the vendor of such land as tlw decedent 
would have had if he was living. 
· § 6469. :Mortgage of minor's real estate. When it is shmrn

to the satisfaction of the court at the hearing upon an application for
the sale of real t:>state or upon a petition praying that the same may
he mortgaged as providt:>d in the next section after all the parties
i nterested 1rnve been duly eited, that it will be for the benefit of the
estate, the county court may direct an executor or administrator to
mortgage any real estate of the decedent for the purpose of paying
an existing li<>n or mortgag<> on the property or for any other purpoSl-'
for which a sale may be ordered or it may authoriv.e him to make n
n•newal of an existing mortgnge, but the hom<>stead shall not 1w
mortgaged without the consent of the persons entitled thereto.

§ 6460. Petition for mortgage, contents of. · A petition for
t he purpose spel'ifiC'd in the prcc-0ding Rcdion must specify the 
amount of money necessary to bC' raised and the purposes for which 
the same is required with such further pnrticulars as are required in 
a petition for the sale of real property.  The decree must fix the 
amount for which the mortgage may lw given au<l the rate of intl"rest 
t hat may be paid tht'rC'on, and may order the whole or any part uf the 
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money so secured to be paid from time to time out of the income of 
the mortgaged property. The mortgage or other contract executed 
by the executor in pursuance thereof may be approved upon his 
report in the same manner as a sale. 

ARTIC;LE 8. -8Pl!:CIFIC PERFORMANCE. 

§§ 6!61-6467 

§ 6461. Legal representative to convey real estate of § �, . Proh. c · .
decedent. When a person who is bound by contract in writing to am ·,i . 
convey any real estate dies before making the conveyance, the county 
court may make a decree authorizing and directing his executor or 
administrator to convey such real estate to the person entitled thereto 
in all cases when the decedent if living, might be compelled to make 
such conveyance. 

§ 6462. Petition for such conveyance, contents of. On § 222. rro11. c- .
the presentation of a verified petition by any person claiming to he am ',l . 
entitled to such conveyance from an executor or administrator, set-
ting forth the facts upon which the claim is predicated all persons 
interested in the estate must be cited as in other cases. 

§ 6463. Decree upon hearing had. If after a full hearing 11 2·.u. !'rob. c.
and examination of the facts and circumstances of the claim, the am ·,1 . 
court is satisfied that the petitioner is entitled to a conveyance of the 
real estate described in the petition, a de<'ree must be made author-
izing and directing the executor or administrator to execute a convey-
ance thereof to the petitioner and such conveyance must be executed 
accordingly. 

§ 6464. Effect of such conveyance. Every conveyance 11 227. Prob. c.
made in pursuance of a decree of the court as provided in this chap- am·.i. 
ter and approved by the judge shall pass the title to the estate con-
tracted for as fully as if the contractiug party himself was still living 
and executed the conveyance. 

§ 6465 . Dismissal and appeal. If upon the hearing in the § 2'lfl. l'rob. c.
county court, the right of the petitioner to have a spe<'ific perform- am ·.i. 
ance of the contract is found to be doubtful, the court must dismiss 
the petition without prejudice to the rights of the petitioner, who 
may thereafter proceed in the district court to enforce a specific per
formance thereof. 

ARTICLE 9. - ACTIONS BY AND AGAINST EXECliTORS AND ADl\HNIS
TRATORS. 

§ 6466. Action for possession of real estate maintained,
by- whom. The heirs or devisees may themselves or jointly with 
the executor or administrator maintain an action for the possession of 
the real estate or for the purpose of quieting title to the same a�ainst 
any one except the executor or administrator. For the purpose of 
bringing suits to quiet title or for partition of such estate the posses
sion of the executor or administrator is the possession of the heirs or 
devisees. Such possession by the heirs or devisees is subject, how
ever, to the possession of the executor or administrator for the pur
poses of administration as provided in this code. 

§ 6467. Actions by and against executors and adminis
trators. Except as otherwise prescribed in the next section, adions 
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for the reeovery of any property real or personal, or for the poi-St·s
sion thereof and all actions founded upon contracts may he main
tained hy and against executors aud administrators in all t·ast>s Rnd 
in  the same courts in which the same might have been maint8.ined hy 
or against their respeetive testntors or intestates. 

� 6468. Action for the recovery of money. Xu aotion fur 
t he recovery of money only shall ht' brought in any of the eourts of 
this state against any executor, administrator or guardian upon a11y 
claim or dPmand which may be prese11frd to the county court except 
as provided in this dmpter. 

§ 6469. Actions for waste, trespass and conversion.
Executors and administrators may maintain actions again-,t any per
son who has wasted, destroyed, taken, earrit•cl away or eonverted to 
h is own use the goods of their testator or intestate in his lift' time. 
They may also maintain actions for trespass committed un the real 
C'state of the decedent in his lifetime. 

§ 6470. Executor or administrator may maintain neces
sary action. An executor or administrator may under the direction 
of the county court maintain any aetion which may be nec('ssary to 
enforce his right to the possession of the property and effects of 
the dec('dt•nt, collect all d('mands due the estate and secure an 
aceounting or settlement of any partnership existing betwet>n the 
decedent at or prior to his death and any other person. He may 
also prose<'ute to final judgment any action commenced by the dece
dent, or by a special administrator, or other administrator previously 
appointed in the same case . 

§ 6471. Action against predecessor. .An executor or admin
istrator may, in his own name for the use and benefit of all parfo·:
inten•sted in the estate, maintain aetiuns on the bond of an exe<'utor. 
or of any formn administrator of the same estate . 

� 6472. Successive recoveries on the bond. Till' bond shall 
n < >t ht· void upon the first reeovery but may ht> sued and reC'on•red upon 
from time to time by any person ai,:grit>wd in  his own name until 
the whole penalty is exhausted. 

§ 6473. Fraudulent sale. Liability of executor. Any
ex�,cutor or administrator who fraudulently Sl'lls any real estatt• of a 
decedent, contrary to or otherwise than undt•r the provisions of this 
chapter, is liable in double the value of the land sold, as liquidated 
damages, to b(' recovered in an action by the person having an estah· 
of inheritance therein. 

§ 6474. Order required before action on bond. Befon,
nn'aetion e1m be maintainC'd on the bond of an executor who&• letters 
have not been rt>voked, the party agf?fien-d must first obtain an order 
of the <'Onnty eourt, authorizing him to hring the action. and befort> 
authority is givC'n to bring an action upon the bond of a deeen�·d 
executor or administrator whoSI:' a<'A'ount is unsettled, his surefa•s 
m ust � , ·ite<l and have an opportunity to apply for and obtain a 
s, · 1 1 lenwnt of such aecount.. 

§ 6475. Action pending at death of decedent. If an aC'tiun
1 w�ding against the decedent at the tinw of his dPath is prosecnh•d 
t o  judgmt-1 1t against his representativ('S or successors in interPst. tlw 
j 1Hlgnwnt d,wi, not hP<'ome a lien but is payable in the cours1.• of 
administration. 
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§ 6476. Judgments before death, how collected. When
any judl-{ment has been rendered for or against the testator or intestate 
in his lifetime or against his representative or successor in inhirest, 
no exl•cution shall issue thereon after his death, except: 

1. In case of the death of the judgment creditor, upon the appli
cation of his executor or administrator or successor in interest. 

2. In case of the death of tlw judgment debtor, if the judgmm1t
is fur the reeovery of real or JX'rsonal property or the enforcement 
of a lien thereon. If the execution is actually levied upon any prop
erty of the dt•eedent before• his death, the same may be sold for the 
satisfaction thneof and tht• offict>r making the sale must account to 
the c·xecutor or administrator for any surplus in his hands. 

§ 6477. Death after verdict. Judgment not a lien. A
ju<lgmeJ1t rendered against a dc•cedent, dying after verdict or dedsion 
011 an issue of fact but before judgment is rendered thereon, is not a 
lien on the real property of the dec-edent but is payable in due course 
of administration. 

§ 6478. Actions to recover real estate or set aside decree,
when begun. �o adion for the reeovery of any estate, sold by an 
c•xec-utor or administrator or otherwise disposed of undn the provis
ions of this chapter, can he maintained by any heir or other person 
daimin� under the dec-edent unless it is commeneed within threl' 
years next after thl' sale. An ac-tion to set aside a decree directing or 
eonfirming a Aale or otherwisP disposing of_ such property may be 
institutnl and maintainl'd at any time within three years from tht> 
discuwry of tht• fraud or otlwr �round upon which the action is 
hiu•ed. 

� 6479. Minors may begin such action, when. The pre
cnling sedion shall not apply to minors or others un<ler any legal 
dl!mhility to sue at the time when the right of aetion first acerues; 
hut all such persons may <'ommc>nce an action at any time within 
thr(•u years aftl-'F the remornl of the disability. 

§ 6480. Recovery of fraudulent conveyances. When there
is a defieienC"y of assets in the hands of an executor or administrator 
and when the decnlent in his lifc>time has conveyed any real estate or 
any rights or interests therein, with intent to defraud his ere<litors or 
to amid any right, debt or duty of any person or has so conveyed 
sneh estate that by law the deeds or conveyances are void as against 
creditors, the executor or administrator must eommence and prosecute 
to final judgment any proper actit1n fur the recovery of the same, 
and may recover for the benefit uf the creditors all such real estate so 
fraudulently conveyed, and may also for the benefit of the creditors 
sue and recowr all goods, chattels, rights or credits which have been 
so c-onveyed by the decedent in his lifetime whatever may have been 
the manner of such fraudulent c-onveyance. 

§ 6481. Creditors to require action to recover. No executor
or administrator is bound to sue for such estate as mentioned in 
the preceding section for the benefit of the creditors, unless on appli
cation of creditors, who must pay such part of the costs and expenses 
of the suit or give such security therefor, to the executor or adminis-
trator as the judge shall direct. • 

§ 6482. Sale of such real estate after recovery. All real
�state so recovered must be sold for the payment of debts in the same 
manner as if the decedent had died seized thereof, upon obtaininl-! an 
order therefor from the eounty court, and the proccl•ds of all goods, 
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chattels, rights and credits so recovered must be appropriated in pay
ment of the debts of the decedent in the same manner as other prop
erty in the hands of the executor or administrator. 

O 21;. Proh. c. § 6483. Compounding debts. Whenever a debtor of a den .. 
dent is unable to pay all his debts, the executor or administrator with 
the approbation of the county judge may comPound with him and 
give him a discharge upon receiving a fair and Just dividend of his 
effects. A compromise may also be authorized when it appears to be 
just and for the interest of the estate. 
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ARTICLE 10. - LIABILITY AND COMPENSATION OF EXECl"TORS .'.Nil 
ADMINIBTRATOR8. 

§ 6484. Executor or administrator not liable for debts
of decedent. Exception. No executor or administrator is eharg,,. 
able upon any special promise to answer damages or to pay the debts 
of the testator or intestate out of his own estate. unless the agreement 
for that purpose or some memorandum or note thereof is in writin� 
and signed by such executor or administrator or by some other per
son by him thereunto specially authorized. 

§ 6486. Executor or administrator chargeable with
whole estate. Every executor and administrator is chargeable in his 
account with the whole of the estate of the decedent, whi<'h may come 
into his possession, at the value of the appraisement contained in the 
inventory except as provided in the following sections, and with all 
the interest, profit and income of such estate. 

§ 6486. Make neither profit or loss. He shall not makt'
profit by the inerease nor suffer loss by the decrease or destruction 
without his fault of any part of the estate. He must aeC'ount for tlw 
excess when he sells any part of the estate for more than the appraise
ment and if any part is sold for less than the appraisement, he is not 
responsible for the loss if the sale has been justly made. 

§ 6487. Uncollected debts, not chargeable with. �o exec
utor or administrator is accountable for any debts due to the deee
dent if it appears that they remain uncollected without his fault. 

§ 6488. Not to purchase claims against estate. No admin
istrator or exeeutor shall purchase any claim against the estate he 
represents: and if he pays any claim for less than its nominal nllue. 
he is only entitled to 0harge in his account the amount he actually 
paid. 

§ 6489. Liable for money received before administration.
An executor or administrator is liable on his bond for money or other 
personal property of the estate which was in his hands or under his 
C'ontrol when his letters were issued in whatever <'apacity it was 
receivc><l bv him or cam(\ under his control. 

§ 6490: Costs, �hen liable for. Wlw_n . a ,hidgment is re
<'owrc>d with costs agamst an executor or adnm11strator, he shall bt> 
individually liahle for such costs. but tlwy mnst he allowed him in 
his administration ac><·otrn)s, unless it appears that tlw suit or pru
cec·<iing in whieh the costs were taxed was prosecuted or defen<h,d 
without just cause. 

§ 6491. Expenses and necessary fees allowed. He shall
he· allowt•d all nc•<'t>ssary expc>nS{'S in the care, ma11agenwnt and S<1tt l,·-
111,·nt of the estatt>, and for his serviees such ft>PS as are providc>d in 
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this chapter ; but when the decedent by his will makes some other 
provision for the compensation of his executor, that shall be full 
c-ompensation for his services unless by a written instrument filed in 
the county court, he renounces all claims for compensation provided 
by the will. 

§§ 6192-6498 

§ 6492. Fees and commissions. ,vhen no compensation is § 2:J.,, Proh. c.
provided by the will or the executor renounces all claim thereto, he 
must be allowed commissions upon the amount of the whole estate 
accounted for by him excluding all property not ranked as assets, as 
follows : For the first thousand dollars, at the rate of five per cent ; 
for all above that sum and not ex<'Reding five thousand dollars, at the 
rate of four per c-,ent ;  for all above that sum, at the rate of two and 
one-half ·per cent ; and the same commissions must be allowed admin-
istrators. In all cases such further allowan<'e may be made as the 
county court may deem just · and reasonable for any extraordinary 
service. Tht, total amount of such allowance must not exceed the 
amount of commissions allowed by this section. 

ARTICLE 11 .  - ACCOUNTING AND SETTLE;\rEN'f BY ExECvTORS ANO 
ADMINISTRATORS. 

§ 6493. Full statement of accounts must be rendered.
At any time when required by the court either upon its own motion 
or upon the application of any person interested in the estate, the 
executor or administrator must render for the information of thP 
court an exhibit under oath showing the amount of money received 
and expended by him and all other matters necessary to show the 
condition of its affairs. 

§ 6494. Creditor may require statement. Any creditor or
other person interested in the estate may apply for an intermediate 
account by motion upon facts showing that it is necessary or proper 
that such exhibit should be made and if the judge deems the applica
tion sufficient the executor or administrator must be dted accordingly . 

§ 6496. Statement may be contested. When such exhibit
is rendered by an executor or administrator, any person interested 
may appear and by objections in writing contest any account or 
statement therein contained, and the court may examine the executor 
or administrator under oath and compel him to account fully in rela-
tion thereto. 

§ 6496. Time for final settlement . Every executor or
administrator must render a full account and report of his administra
tion and petition the court for a settlement thereof within sixty days 
after expiration of the time specified in the notice to creditors, or 
whenever his autho:rity ceases, and thereupon all parties interested 
must be cited to appear at the time fixed for such settlement. 
• § 6497. Final account and settlement. At the time desig

nated in the last section, if within that time all the property of the
estate has been sold or there are sufficient funds in his hands for the
payment of all debts due by the estate and the estate is in a proper
condition to be closed, the executor or administrator must render a
final account and pray a settlement of his administration.

§ 6498. Failure to settle. Proceedings. If the executor or
administrator neglects to render such account or to petition the court 
for a settlement thereof as above prescribed, any creditor or other 
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p<'rson iuterested may present. a petition praying that au account may 
he taken, and that the account may ho settled and determined and 
thereupon the executor or administrator and all other persons 
interested may be cited to appear in like manner and with the same 
effect as upon the petition of the executor or administrator. \Vhen 
the authority of an executor or administrator ceases or is revoked for 
any reason, the citation may be issued upon the petition of the suc
ceeding administrator. 

§ 6499. Hearing on settlement. Objections. At the hear
;n� any person interested in the account may by his answer present 
obJectious to the account or any portion thereof and may pray for a 
further accounting or such other relief as the circumstances may 
justify, and the court shall determine the issues and confirm the 
report or require a further accounting and otherwise make such 
decree as the circumstances of the case require. 

§ 6500. Heirs may contest all matters on settlement.
All matters including allowed claims not passed upon on the settle
ment of any former account, or on rendering an exhibit, or on mak
ing a decree of sale, may be contested by the heirs for cause shown. 
The hearing may be postponed from time to time and the court may 
appoint one or more referees to examine the accounts and make report 
thereon subject to confirmation and may allow a reasonable compen
SRtion to the referees to be paid out of the estate of the dec�dent. 

§ 6501. Vouchers for all claims to be filed. In rendering
his account, the executor or administrator must produce and file 
Youchers for all charges, debts, claims and expenses which he has 
paid, which must remain in the court. ; and he may he examined on 
oath touching such payments and also touching any property and 
etfods of tho decedC'nt. and the di!,position thereof. When any 
voudwr is required for other purposes, it may be withdrawn on leav 
ing a CC'rtified copy on file ; if a rnuchcr is lost or for other good 
rC'ason cannot be produced on tllC' settlt>ment, the paymC'nt may he 
proved by the oath of any competC'nt witness. 

§ 6502. Settlement of items without vouchers. On the
st-ttlement of his a<·cotmt be  may be allowed any it<'m of expend
iture not exePeding fifteen. dollars, for which no vouclwr is produced. 
if such item is supported by his own nn<"ontradictt:'d oath reduced t, 1 
writing and certifit-<l by the judge , positive to the fad of payment . 
Rp<'cifying when, wlwre and to whom it was made. 

§ 6503. Legacies paid and estate .distributed. If tllC'
whole of the 1khts have been paid by the first distribution, .the court 
must direct thl' paynwnt of legaeieR and the distribution of tlw 
estate among the heirs, legatC'C'S or other pen,ons entitlt:'d as provided 
in the next chapter ; but if there are debts remaining unpaid, or if, for 
other reasons, the £'St.ate is not in a proper condition to be closed, tht• 
court must give such extc•nsion of time as may be reasonable for a 
tinal settlement of tlw estate. 

AllTICLE 12 .  - PARTIAL DISTRI BCTIOX HE FOR E  FI:SAL �ETTLE�IEXT . 

§ 6504. Petition for legacy or share. At any time aftl:'r tlw
la1�se of the time limited for fili11g elaims, any heir, dC'visee or legakt• 
mav present his 1wt.ition to the court for the legacy or share of tht> 
1 •st�te to which lw is entith•d, to be givPn to him upou his gidn� 
bond for the paynwnt of his proporti1>11 of the dehts of the estntl'. 
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� 6606. Notice to parties interested. All pnrties interested 
in the· estnte must he cited as in other cases. 

� 6606. Petition, who may resist. The executor or adminis
trntor, or any creditor or other person interested in the estate, may 
appear at the time named and resist the application, or any other heir, 
<levisee or legatee may make a similar application for himself. 

§ 6607. Petition, may be allowed when. If at the hearing
it appears that the share of the party applying may be allowed to him 
without 1088 to the creditors of the estate, the, court must make an 
-order in conformity with the prayer of the applicant, requiring : 

1 .  Each heir, legatee or devisee obtaining such order before receiv
ing his share or any portion thereof, to execute and deliver to the 
�XE'cutor or administrator a bond in such sum as shall be desig
nated by the county judge with sureties to be approved by the judge , 
payable to ' the executor or administrato:11, and conditioned for the 
payment whenever required of his proportion of the debts due from 
the estate not exceeding the value or amount of the legacy or portion 
of the estate to which he is entitled. 

2. The executor or administrator to deliver to the heir, legatee or
devisee the whole portion of the estate to which he may be entitled, 
or only R part thereof designating it. If in the execution of the order, 
R part i t ion is necessary between two or more of the parties interested, 
it m tu;t be made in the manner hereinafter prescribed, the costs of 
t lwBt' proceedings to be paid by the applicant ,  or if there is more 
than one to he apportioned equally among them. 

§ 6608. Assessment against legatee or devisee. When
any bond has been executed and delivered under the provisions of 
the preceding section, and it is necessary for the settlement of the 
estate to require the payment of any part of the money thereby 
S(•cured, the executor or administrator m ust apply to the court for an 
order requiring the payment, and have a citation issued and served 
on the party hound, requiring him to appear and show cause why the 
order should not be made . At the hearing the court if satisfied of 
t he necessity of sueh payment must make an order designating the 
amount and giving a time within which it must be paid. If the 
money is not paid within the time allowed, an action may be main 
tained by the executor or administrator on the bond. 

ARTIC'LE J B .  - DISTR IBUTIO!\ OF THE ESTATE l'PON FINAL 

HETTLDI ENT. 

§ 2,0. l 'rob. C.
am'tl , 

I 271 .  l 'roh. I ' .  

§ 2,2. l 'rob, l ' .

§ z,a. l ' roh. C.

§ 6609. Court distributes estate. Deceased heir. Upon 11 1, 1 .  t 'roh. c.
the final settlement of the aecounts of the executor or administrator 
or at any subsequent time, upon the petition of the executor or 
,ulministrator, or of any heir, legatee or devisee, the eourt must pro-
eeed to distribute the residue of the estate in the hands of the execu-
tor or administrator among the persons who by law are entitled 
thereto ; and if the decedent has left a surviving child and the issut• 
of other children, and any of them before the close of administration 

. have died while under age and not having been married, no adminis
trntion on such deceased child's estate is necessary, hut all the estate .  
which such del'eased child was entitled to by inheritance, must with 
out  administration be  distributed to the  other heirs at law. A state 
ment of  any receipts and disbursements of  the executor or adminis
trator since the rendition of his final acl'ounts must he reported and 
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filed at the time of making such distribution and a settlement thereof 
together with an estimate of the expenses of closing the estate must 
be ma<le by the court and included in the order or decree : or the 
eourt or judge may order notice of the settlement of such supple
mentary account and refer the same as in other cases of the settle
ment of accounts. 

§ 6610. Petition for distribution may be controverted.
Any respondent may by his answer controvert the allegations of the 
petition and claim any share or interest to which he believes himself 
entitled to receive and pray for partition. The issues so joined shall 
be tried and determined by the court as in other cases. 

§ 6611. Taxes paid before decree. Before any decree or dis
tribution of an estate is made, the county court must be satisfied by 
the oath of the executor or administrator, or otherwise, that all state ,  
county, school and municipal taxes legally levied upon personal prop
erty of the estate have been fully paid. 

§ 6612. Decree of distribution, to show what. In the
decree the court must name the persons and the proportions or parts 
to which each shall be entitled, and such persons may demand, sue 
for and recover their respcetive shares from the executor or adminis
trator or any person having the same in possession. Or the court. 
may order a partition and after such further proceedings as may he 
necessary under the following sections shall make a further decret> 
assigning to each party his separate share and confirming the distri 
bution accordingly. 

§ 6613. Advancements made. Final decree binding on
all. All questions as to advancements made or alleged to have tx�en 
made by the deeedent to his heirs may be heard and determined by 
the county court, and must be specified in the decree assigning and 
distributing the estate ; and the final judgment or dC'cree of the court 
or in case of an appeal, of the district court or supreme eourt, is 
binding on all parties interested in the estate. 

§ 6614. Residue of estate assigned. Partition not re
quired. \Vhen the county court makes a de0ree assigning the 
residue of any estate to two or more persons entitle<l to the same, it is 
not necessary to make partition or distribution thereof, unless the 
part ies tp whom the assignment is deereE.'d or some of them request 
that such partition he made. 

§ 6616. Partition may be made. Partition or distribution of
the real estate may be made as provided in this chapter althoug-h 
some of the original heirs, legatees or devisees may have conveyed 
their share to other persons, and such shares must be assigned to the 
persons holding the same in the same manner as they otherwisl' 
would have �en to such heirs, legatees or devisees. 

§ 6616. Shares set apart, how. When hoth distribution all ( l
partition are ma<le, the several shares i n  the real and personal estat, ·  
must be set out to each individnal in proportion to his right by metes 
and bounds or description, so that the same can � easily distinguishf'd , 
unless two or more of the partiPs interested const•nt to have their 
shares set out so as to be held by them in common and undivided. 

ARTICLE 14 .  - PROCEEDINGS FOR PARTITIO X .  

� 6617. Partition made by three commissionera. To  mak,· 
t ht-" partition the court must appoint three <'ommission(•rs. who must. 
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be disinterest.ed persons and must be sworn to the faithful discharge 
of their duties and shall receive the same compensation as appraisers. 
A <'ertified copy of their appointment and of the order or decree 
assigning and distributing the estate must be issued to them as their 
warrant and their oaths must be indorsed thereon. Upon consent of 
the parties or when the court deems it proper and just, it is sufficient 
to appoint one commiBBioner only, who has the same authority, and is 
governed by the same rules as if three were appointed. 

§§ 6518-6521 

� 6618. Real estate in different counties, division when. 1 281. Proh. c. 
If the real estate is in different counties, the county court may if 
<leemed proper appoint commissioners for all, or different commis
sioners for each county. The whole estate whether in one or more 
<:ounties shall be divided among the heirs, devisees or legatees as if 
it was all in one county, and the commissioners must, unless other
wise direded by the court, make division of such real estate wherever 
situated within this state. 

� 6619. Notice to all parties before partition. Before any !I 2�,. Proh. c. 
partition is made or any estate is divided as provided in this chapter, 
notice must be given to all persons interested in the partition, their 
guardians, agents or attomeys, by the commissioners, of the time and 
place when and whne they shall proceed to make partition. The 
<:om missioners may take testimony, order surveys and take such other 
steps as may be necessary to enable them to form a judgment upon 
the matters before them. 

§ 6620. Court may assign the whole estate, when. Con- § 2:,.i, Prob. c. 
ditions. When the real estate C'annot. be divided without prejudice 
or inconvenience to the owners, the county court may assign the 
whole to one or more of the parties entitled to shares therein, who 
will accept it, always preferring the males to the female, and among 
ehiklren preferring the elder to the younger. The parties accepting 
the whole must pay to the other parties interested their just propor-
tion of the true value thereof or secure the same to their satisfaction ; 
or in case of the minority of such party, then to the satisfaction of 
his guardian, and the true value of the estate must be ascertained 
and reported by the commissioners. \Vhen the commissioners 
.appointed to make partition are of the opinion that the real estate 
eannot be divided without prejudice or inconvenience to the owners, 
tlwy must so report to the court and recommend that the whole be 
.assigned as herein provided and must find and report the true value 
of such real estate. On filing the report of the commissioners and 
-011 making or securing the payment as before provided, the court if it 
.appears just and proper, must confirm the report and thereupon the 
assignment is complete and the title to the whole of such real estate 
vests in the person to whom the same is so assigned. 

§ 6621. Whole to one person. Others to be paid. When § 2�-• •  1•roh. c .
.any tract of land or tenement is of greater value than any one's share 
in the estate to be divided and cannot be divided without injury to 
the same, it may be set off by the c01nmissioners appointed to make 
partition to any of the parties who will accept it, giving preference as 
prescribed in the preceding section. The party accepting must pay 
or secure to the others such sum as the commissioners shall award to 
make the partition equal, and the commissioners must make their 
award accordingly ; but such partition must not he confirmed by the 
eourt until the sums awarded are paid to the parties entitled to the 
same or secured to their satisfaction. 
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� 21--,. l ' rob. c. § 6622. Report by commissioners. The commissionPrs must
report their proceedings and the partition agreed upon by them to the
county oourt in writing, and the court may for sufficient reasons set
aside the report and oommit the same to the same commissioners or
appoint others.

� :!.'6. 1•r1 1h. c. § 6623. Sale of whole estate. When it appears to tlw eourt 
from the commissioners' report, that it cannot be otherwise fairly 
divided and should be sold, the court may order the sale of the whole 
or any part of the estate, real or personal, by the executor or admin
istrator, or by a commission appointed for that purpose and the pro
ceeds distributed. The sale must be conducted, reported and con
firmed in the same manner and under the same requirements, as pro
vided in article 6 of this chapter. 

ARTICLE 15. - DISTRIBUTION OF E�TATEt:1 OF DECEASED Nox
REiHDENTR . 

� 1i6. l'rub. c. § 6624. Delivery to executor of foreign will. r pon appli-
cation for distribution after final settlement of the accounts of admin
istration, if the decedent was a nonresident of the state, leaving a
will which has been duly proved or allowed in the state, territory._or
district of his residence, and an authenticated copy thereof has l"lt'en
admitted to probate in this state, and it is necessary in order that the
estate or any part thereof may be distributed according to the will,
that the estate in this state should be delivered to the executor or
administrator in the state or place of his residence, the court may
order such delivery to be made and if necessary order a sale of the
real estate and a like delivery of the proeeeds. Tlw delivery in
accordance with the order of the court is  a full discharge of th,t' 
executor or administrator with the will annexcd in this state in rela
tion to all property embraced in such order. Sales of rPal Pstate
ordered hy virtue of this S<'dion must l>t> made in the R11me 111a1111t>r
as other sales of real estate of decedents by order of the county l'ourt.

§ 6626. Testamentary disposition regulated by law. Tht>
validity and elfec-t of a testamentary disposition of real propt->rt�
situated within the state, or of an interest in real propnty so situalt•d. 
which would descend to an heir of an intestat('I aml tlw manner in 
which such property or such an interPst descends, wlwn it is not 
disposed of by will, are regulated by the laws of this stall:' with,mt 
regard to the residPnct> of the dec<',11:'nt. Except wht>n spec-in! prn
vision is othPrwise made hy law, the validity arul etft•d of a tt•sta
mentary disposition of any other property situatt•d within tlw sta ll' 
and the, own<.'rship and disposit ion of such pro1wrty. wh,·n it is not 
disposP<l of by will. arc r,•gulatt•d by the laws of tlw stall• or conn t ry 
of which tho <lPce< lent was a resi,lent at the time of his <lPath. 

§ 6626. Residue of personal estate, how disposed of. t· p, ,n
the sPttlement of sueh estate and aftn the payment of all debts for 
which the 811.llle is l iable in this r;tate, the residue of tlw pt>rsona l 
1:'Stafr may he distribuh•d and disposed of in manner aforPsni<l hy I ht> 
eounty court : or in the dis<'ret ion of the court, it may he trnnsmitt.-11 
to the <.'Xecntor or administrator. if any, in the state or eon ntry wh(•re 
th(' deceas<>d had his domicile, to lw then, disposed of a , • cording- I • >  
the laws thereof. 

§ 6627. Estate insolvent, creditors to share equally. If
such pPrson dies insoh-Pnt, his esh1t<> found in_ this stntl:' shall, as far as 
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practicabll•, be so disposed of that all his creditors here and elsewlwre 
may receive each an equal share in proportion to their respective 
debts. 

§ 6628. Creditors to be paid before transmission. to
foreign executor. To this end his estate shall not be transmitted 
to the foreign executor or administrator until all the creditors who are 
citizens of this state have received their just proportions ; and no 
creditor who is not a citizen of this state shall be paid out of the 
assets found here until all those who are citizens have received their 
just proportions as provided in the preceding section. 

§ 6629. Residue may be transmitted, when. If there is
any residue after such payment to the citizens of this state, it may be 
paid to any other creditors who have duly proved their debts here, in 
proportion to the amount due to each of them, but no one shall 
receive more than would be due to him if the whole estate was 
divided ratably among all the creditors as before provided. The bal
ance may be transmitted to the foreign executor or administrator, or 
if there is none, it shall after the expiration of one year from the ap
pointment of the administrator be distributed ratably among all 
creditors both citizens and others, who have proved their debts in this 
state. 

ARTICLE H,, -DISPOSITION OF UNCLAIM ED SHARES. 

§ 6630. Agent to take care of property for nonresidents. § w1. Prob. c.
When any estate is assigned or distributed by a decree of the court to 
any person residing out of and having no agent in this state and it is 
necessary that some pPrson should be authorized to take possession 
and charge of the same for the benefit of such absent person, the 
court may appoint an agent for that purpose and authorize him to 
tak<' charge of such estate as well as to act for such absent person 
in the distribution. 

§ 663 1 .  Agent to give bond. The agent must fir;;t gi \-e a bond � 11r� .  l'roh. u.
to be appro\·ed by the county judge, condition Pd that he shall faithfully 
manage and aC'count for the estate. The court appointing such agent 
may allow a reasonable sum out of the profits of the estate for his 
services and expenses. 

§ 6632. Sale of property, when unclaimed for a year. § �9a. 1 ·roi . .  , · .
When personal property remains in the hands of the agent undaimed 
for a year and it appears to the court that it is for the benefit of those 
interested, it shall be sold under the order of the court and the pro
ceeds after deducting tlw expenses of the sale allowed by the court, 
must be paid into the state treasury. When the payment is made, 
the agent must take from the treasurer duplicate receipts, one of which 
he must file in tho office of the state auditor and the other in the 
county court. 

§ 6633. Agent to render an annual account. The agent � :?9t. l 'roh. t· . 
must render to the county court appointing him, annually, an account 
showing : 

1. The value and character of the property receivc·d by him, what
portion thereof is still on hand, what sold and for wha t. 

2. The income derived therefrom.
3. The taxes and assess men ts imposed thereon, for what, and whether

paid or unpaid. 
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-!. Expenses ineuITe<l iu  the care, protection an<l management 
thereof, and whether paid or unpaid. When filed, the county court 
may examine witnesses and take proofs in regard to the account ; and 
if satisfied from such aC'.counts and proofs that it will be for the benefit 
and advantage of the persons interested therein, the court may by 
or<ler direct a sale to be made of the whole of such parts of the real 
or personal property as shall appear to be proper and the purehase 
money to be deposited in the state treasury to be receipted for and the 
reeeipts filed as in like cases before provided. 

!l ��1:1. l 'ro\J. 1 ·. § 6634. Liability of agent on bond. The agent is liable on 
his bond for the care and preservation of the estate while in his hands 
and for the payment of the proceeds of the sale as required in the 
preceding sections, and may be sued thereon by any person inter
ested. 

§ 2\l6, l'rob. c. § 6636. Claimant for property. When any person appears
and claims the money paid into the treasury, the county court mak
ing the distribution must inquire into such claim, and being first sat
isfied of his right thereto, must grant him a certifiC'ate to that effect 
under its seal ; and upon the presentation of the certificate to him, the 
state auditor must draw a warrant on the treasurer for the amount. 

11 211.,, l'r01 1 .  1·. § 6636. Property discovered after ftnal settlement. The 
final settlement of an estate as hereinbefore providep, shall not pre
vent a subsequent issue of letters testamentary or of administration 
or of administration with the will annexed if other property of the 
estate is discovered, or if it becomes neeessary or proper for any cause 
that letters should be again issued. 

C H A P T E R 7. 

OF GUARDIAN AND WARD. 

ARTICLE 1 .  - GUARDIANS OF MINORS. 

Ii :tt1. t'roh. 1 · .  § 6637. Guardians of persons and estates. The county  
court of eaeh county, when it appears ne<'essary or convenient., may 
appoint guardians for the persons and estates or either or both of them. 
of minors who have no guardian legally appointed by will or deed. 
and who are inhabit.ante or residents of the eounty, or who reside 
wi thout the state and have estate within the county. Such appoint
mc•nt may be made on the petition of a relative or other person in 
ht'half of such minor after the person having the custo<ly of sueh 
m inor, and such of his relatives as the court shall deem propn, haw 
I Jt '<'ll  dtl'd to appear. 

� :tu. 1 • ,  .. 1 , .  1 · . § 6638. Minor may nominate, when. If the minor is un<ler 
t l ie  age of fourteen years, the judge may nominate an<l appoint his 
guardian. If lrn is above the nge of fourteen years, he may norninah• 
h is  own guardian, who, if approved by the judgt', must be appoinkd 
111 · ,  · ordingly. 
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§ 6639. Judge may appoint, when. If the guardian nomi- 11 335, Proh. c.
nated by the minor is not approved by the judge, or if the minor 
reeides out of the state, or if, after being duly cited by the judge, he 
neglects for ten days to nominate a suitable person, the judge may 
nominate and appoint the guardian in the same manner as if the 
minor was under the age of fourteen years. 

§ 6640. Minor may appoint, when. When a guardian has § a:�,. Proh. , . .
been appointed by the court for a minor under the age of  fourteen 
years, the minor, at any time after he has attained that age, may 
appoint his own guardian subject to the approval of the judge. 

§ 6641. Father or mother entitled to guardianship. The II a:1; , t'roh. c.
father of a minor if living, and in case of his decease, the mother 
while she remains unmarried, being themselves respectively com-
petent to transact their own business and not otherwise unsuitable, 
are entitled to the guardianship of the minor. 

§ 6642. Guardian has custody of minor. If the minor has § :tJ•. l 'rnh. c .
no father or mother living competent to have the custody and care of 
his education the guardian appointed shall have the same. 

§ 6643. Guardian retains custody until majority. E,·ery !! :l:11►• rroh. c.
·guardian so appointed shall have the custody and care of the educa-
tion of the minor and the care and management of his estate until
such minor arrives at the age of majority, or marries, or until the
guardian is legally discharged.

§ 6644. Guardian to give bond. Before the order appoint- § :i-111. l 'ro h . c
ing any person guardian under this chapter takes effect and before 
letters issue, the judge must require such person to give bond with 
sufficient sureties, and otherwise qualify as prescribed in chapter 5 of 
this code. 

§ 6646. Conditions inserted as to care, treatment and § :m. l'roh. < · .
education. When any person is appointed guardian of a minor, the 
county judge may, with the consent of such person, insert in the 
order of appointment conditions not otherwise obligatory, providing 
for the care, treatment, education and welfare of the minor. The 
performance of such conditions is a part of the duties of the guardian 
for -the faithful performance of which he and the sureties on his bond 
are responsible. 

§ 6646. Extra expenses of minor, how paid. If any minor, � :m. l 'ro h. c.
having a father living, has property, the income of which is sufficient 
for his maintenance and education in a manner more expensive than 
his father can reasonably afford, regard being had to the situation of 
the father's family and to all the circumstances of the case, the 
('Xpenses of the education and maintenance of such minor may ht> 
defrayed out of the income of his own property in whole or in part, 
as judged reasonable, and must he directed by the county court ; and 
the charges therefor may be allowed accordingly in the settlement of 
the accounts of his guardian. 

§ 6647. Testamentary guardians, duties of. Every testa- � au. l'roh. c. ·
mentary guardian must give bond and qualify, and has lhe same 
powers and must perform the same duties with regard to the person 
and estate of his ward, as guardians appointed by the county court, 
('Xcept so far as their powers and duties are legally modified, enlarged 
or 0hanged by the will by which such guardian was appointed. 

§ 6648. Guardian ad litem. Nothing contained in this chap- § :115, 1 • roh. ( ' ,

ter affects or impairs the power of any court to appoint a guardian to 
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§ :uti, Proh. ('.

ll 347, l'roh. C'. 

� :Ufl, l 'rnh. C. 

defend the interests of any minor interested in any suit or matter 
pending therein. 

ARTICLE 2. - GUARDIANS OF INSANE AND INCOMPETENT PERSONS. 

§ 6649. Petition for guardian for insane. When it is repre
sented to the county court upon verified petition of any relative or 
friend, that any person is of unsound mind or from any cause men
tally incompetent to manage his property, the judge must cause such 
person to be cited as in other cases, exc{lpt that the time of sen·it-e 
may be the same as upon a motion. 

§ 6660. Guardian appointed, when. If after a full hearing
and examination upon such petition, it appears to the court that. the 
person in question is incapable of taking care of himself and man
aging his property, he must appoint a guardian of his person and 
<.>state with the powers and duties in this chapter specified. 

§ 666 1 . Powers of . guardian and bond. Every guardian
appointed as provided in the preceding section has the care and 
custody of the person of his ward and the management of all 
his estate until such guardian is legally discharged ; and he must 
give bond in like manner and with like conditions as before prescribed 
with respect to the guardian of a minor. 

§ 6662. Proceedings to declare restoration of insane.
Any person who has been declared to be of unsound mind or the 
guardian of any relath·e of such person within the third degree,  or 
any friend may apply by petition to the C'ounty court of the county, in 
which he was so declared, to have the faet of his restoration to 
capacity judicially detc-rmined. The petition shall be verified and 
shall state that sueh person is then sane. lTpon receiving the 
petition the jmlge must appoint. a day for the hearing and C'ause a 
citation to be issued to the guardian of the petitioner, if there is a 
guardian and to his or her hrtshand or wife, if there is ont>, and to his 
or her father or mother i f  liv ing in the county. On the trial tht> 
guardian or relative of the petitioner and in the discretion of thP 
judge, any other person, may contest the right of the pet itionn to tht> 
relief d(•marnled. \Vitnesses may be re<1uired to app<.>ar and test ify, 
as in other cases, and may be called and examined by the judge on 
his own motion . If it is found that the petitioner is of sound miud 
and c�pable of t.nkin� care of h imself and J?rope1:ty ,  his restoration t_�capacity shall be adJ udgt>d and the guardrnnsh1p of such person 1f 
snch person is not a minor shall C('ase . 

ARTICLE 3. - THE Pow.Ens AND Dt.:TIEs or liUAHDIA!\S .  

� a,.,_ 1 • , , . 1 , .  c § 6663. Payment of debts. Every guardian appointed undt>r 
the provisions of this chaptflr, whetlwr for a minor or any otht·r 
person, must pay all just debts due from the ward out of h is pnsonal 
estate aucl income of his real Pstate if suffieient : if not, then out nf 
his real estate, upon obtaining an order for the sale then•of and 
disposing of the same in the mann<'r provided by law for t lw SR!e . ,f 
real C'state of d,�cedents. 

::: :,, 1 .  . .  , , , 1 , _  c. § 6664. Collect accounts and appear in legal proceedings. 
E,'.ery J.!Uardian must sf'ttle all accounts of the ward and demand, Sll\'
for aml recl.'i ve all debts due to him,  or may with  the approhat.ion uf 
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the county court compound the same and give discharges to the 
debtors on receiving a fair and just dividend of his estate and 
effects ; and he must appear for and represent his ward in all 
legal suits and proceedings unless a special guardian is appointed for 
that purpose. 

§ 6666.  Rules for management of estate of ward. Every
guardian must manage the estate of his ward frugally and without 
waste and apply the income and profits thereof as far as may be 
necessary for the comfortable and suitable maintenance and support 
of the ward and his family if there is any ; and if such income and 
profits are insufficient for that purpose, the guardian may sell the 
real estate upon obtaining a decree of the county court therefor and 
must apply the proceeds of such sale as far as may be necessary to 
the maintenance and support of the ward and his family if there is 
any. 

§ 6666. Maintenance and support of ward. When a guar
dian has advanced for the necessary maintenance, support and educa
tion of his ward an amount not disproportionate to the value of his 
estate Qr his condition of life, and the same is made to appear to the 
satisfaction of the C'.ourt by proper vouchers and proofs, the guardian 
must be allowed credit therefor in his settlement. Whenever 11 guar
dian fails, neglects or refuses to furnish suitable and necessary main
tenanC'e, support or education for his ward, the court may order him 
to do so and enforce such order by proper process. ,vhenever any 
third person at his request supplies a ward with suitable and neces
sary maintenance, support or education, and it is shown to have been 
done after refusal or neglect of the guardian to supply the same, tlw 
court may direct the guardian to pay thE:1refor out of the estate and 
enforce such payment hy due process. 

§ 6667. Inventory and account of ward's estate. Every
guardian must return to the county court an inventory of the estate 
of his ward withi1i three months after his appointment, and annually 
thereafter :  when the value of the estate exeeeds the sum of twenty 
thousand dollars, semiannual returns must be made to the court .  
The court may upon application made for that purpose hy any person 
compel the guardian to render an account of the estate . The inven
tories and aceounts so to he retunied or rendered must he sworn to hy 
the guardian. All tlw estate of the ward described in · the first 
inventory must he appraised by appraisers appointed, sworn and ad
ing in the manner provided for regulating the settlement of the estate 
of decedents. ·whenever any other property of the estate of any 
ward is discovered not. included in the inventory of the estate alrea<ly 
returned and whenever any other property has bel'n sueceeded to or 
acquired by any ward or for his benefit, the like proceedings must bP 
had for the retum and appraisement thereof that are herei11 provided 
in relation to the first inventory and return . 

§ 6668 . Settlement at end of year. The guardian must.
upon the expiration of a year from the time of his appointment and 
as often thereafter as he may be required, present his accounts to the 
county court for settlement and allowance. 

§ 6669. Account by one of joint guardians . When an
aceount is rendered hy two or more joint guardians. the court may in 
its discretion allow the same upon oath of any of them .  
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must be allowed the amount of his reasonable expenses incurred in 
the execution of his trust and he must also have compensation for 
his services as the court in which his accounts are settled deems just 
and reasonable. 

ARTICLE 4. - SALES OF PROPERTY AND DISPOSITION OF PROCEEDS. 

§ 6661. Sale of property may be made, when. ,vhen the
income of an estate under guardianship is not sufficient to maintain 
the ward and his family, or to maintain and educate the ward when a 
minor, his guardian may sell his real or personal estate for that pur· 
posP upon obtaining a decree therefor. 

§ 6662. Sale of property for investment. When it appears
to the satisfaction of the court upon the petition of the guardian, 
that for the benefit of his ward his real estate or some part thereof 
should be sold, and the proceeds put out at interest, or invested in 
some productive stock, or in the improvement or security of any 
other real estate of the ward, his �uardian may sell the same for such 
purpose upon obtaining a decree therefor. 

§ 6663. Proceeds of sale, how applied. If the estate is sold
for the purposes mentioned in this article, the guardian must apply 
the proceeds of the sale to such purposes as far as necessary, and put 
out the residue, if any, on interest or invest it in the best manner in 
his power until the capital is wanted for the maintenance of the ward 
and his family, or the education of his children, or for the education 
of the ward when a minor, in which case the capital may be used for 
that purpose as far as may be neeessary in like manner as if it had 
been personal estate of the ward. 

§ 6664. Investment, how made. If the estate is sold for the
purpose of putting out or investing the proceeds, the guardia'h must 
make the investment according to his best judgment or in pursuance 
of any order that may be made by the county court. 

§ 6666. Petition for sale. To obtain a decree for such sale,
the guardian must present to the county court of the county, in 
which he was appointed, a petition therefor setting forth the con
dition of the estate of his ward and the facts and circumstances on 
which th3 petition is founded tending to show the necessity or ex
vediency of a sale . 

� 6666. Hearing and order of sale. If it appears to the 
court from the petition that it is necessary or would he beneficial to 
the ward that thP real estate or some part of it should be sold or that 
the real and personal estate should be sold, the court or judge must 
thereupon issue a citation to the next of kin of the ward and all per
suns inten•sted in the estate to appear oofore the court and answer 
t h<>reto. 

� 6667. Court to hear proofs. The county court, at the time 
aml plac>e appointed or su('h other time to which the hearing is post
poned upon proof of the service of the citation, must hear and 
pxamine the proofs and allegations of the petitioner and of the next 
of kin and all other persons inten·sted in the estate who oppose the 
application. 

� 6668. Guardian and witnesses. On the hearing the 
guardian may "Ix- examined 011  oath and witness1•s may lw pro<luced 
and examinl-'d by t>ither party. 
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§ 6669. Order o'f sale, to state what. If after a full examina 
tion it appears necessary or for the benefit of the ward that his real 
estate or some part thereof should be sold, the court may make a 
decree directing such sale specifying therein the causes or reasons 
why the sale is necessary or beneficial and may, if the same has been 
prayed for in the petition, order such sale to be made either at pub-
lic or private sale . 

§ 6670. Bond to be given before sale. Every guardian
authorized to sell real estate must before the sale give bond with suffi
cient sureties, to be approved by the judge, with condition to sell the 
same in the manner and to account for the proceeds of the sale as pro
vided for in this chapter and chapter 5 of this code. 

§ 6671. Law of estates governs guardians unless other
wise declared. A}J proceedings under petitions of guardians for 
sales of property of their wards, giving notice and the hearing of such 
petitions, granting and refusing an order of sale, directing the sale 
to be made at public or private sale, reselling the same property, 
return of sale and application for confirmation thereof, notice and 
hearing of such application, making orders, rejecting or confirming 
sales and reports of sale>s, ordering and making conveyances of prop
l'rty sold, accounting and the settlement of accounts, must be had and 
made as provided and required by the provisions of law concerning 
the estates of decedents unless otherwise specially provided in this 
ehapter. 

§ 6672. Order in force one year. No decree granted in pur
suance of this article continues in force more than one year after 
granting the same without sale being had. 

� 6673. Terms of sale. Security. All sales of real estak of 
wards must be for cash or for part cash and part deferred payments 
not to exceed three years, bearing elate from date of sale as in the dis
cretion of the judge is most beneficial to the ward. Guardians mak
ing sales must demand and r('ceive from the purehascrs a bond and 
mortgage on the real estate sold with such additional security as the 
judge deems necessary and sufficient to secure the faithful " payment 
of the deferred payments and the interest thereon. 

§ 6674. Order to invest proceeds. The county court, on the
application of a guardian or any person interested in the estate ·of any 
ward after such notice to persons interested therein as the judge shall 
direct, may authorize and require the guardian to invest the proceeds 
of sales and any other of his ward's monpy in his hands in real estate 
or in any other manner most to the interest of all concerned therein : 
and the court may make such other orders and give such directions as 
are needful for the management, investment and disposition of the 
estate and effects as circumstances require. 

ARTICLE 5. - NONUESIDENT Gt:A RDIA�S AND 'N ARDK. 

§ 6676. Guardian for nonresident ward. When a person
liable to be put under guardianship according to the provisions of 
this ehapter resides without this stat.e and has estate therein, any 
friend of such person or any one interested in his estate in expect
ancy or otherwise may present a petition to the county judge of any 
county in which there is any estate of such ahst>nt. person for the 
appointment of a guardian, and if after a citation to all interested 
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nnd a full hearing and examination it appears proper, a guardian fur 
such absent person may be appointed. 

ll 3i6. Proh. c. § 6676. Power same as in other cases. Every guardian 
nppointed under the preceding section has the same powers and per
forms the same duties with respect to the estate of the ward found 
within the state and with respect to the person of the ward, if ht> 
shall cease to reside therein, as are prescribed with respect to any other 
guardian appointed under this chapter. 

!I :m. l'roh. ( ' .  § 6677. Guardian must give bond. Every such guardian 
must give bond in the manner and with the like conditions as herein
before provided for other guardians except that the provisions respect
ing the inventory, the disposal of the estate and effects and the account 
to be rendered by the guardian must be confined to such estate and 
effects as come to his hands in this state. 

!I :m,. 1•rn11. c. § 6678. Removal of property. When the guardian and 
ward are both nonresidents and the ward is entitled to property in 
this state, which may be removed to another territory, state or foreign 
country without conflict with any re·striction or limitation thereupon 
or impairing the right of the ward thereto, such property may ht-• 
removed to the territory, state or foreign country of the residence of 
the ward upon the application of the guardian to the judge of tht:> 
county court of the county in which the estate of the ward or tht:> 
principal part thereof is situated. 

i: :l!;O. 1•r1 1 " - c. § 6679. Appllcatio� . for re�ov�, conU!nts. The ap�lica-
tion must be made by pehhon and citation must issue to the resident 
executor, administrator or guardian if th('re is such, and upon such 
application the nonresident guardian must produce and file a certifi
cate under the hand of the clerk, judge, surrogate or other authorized 
officer and the seal of the court from which his appointment was 
derived, showing : 

1. A transcript of the record of his appointment .
2. That he has t:>ntered upon the dischargP of his dutiPs .
3. That he is entitled by the laws of the territory. statt> or country

of his appointment to the possession of the estate of the ward ; or 
must produce and file a certificatt> under the hand and seal of tlw 
clerk, judge, surrogate or other authorized offi<'er of the eourt having 
jurisdiction in the counti:y of his rt>sident·e of the estates of persons 
under guardianship or of the-highest C'ourt of sueh h·rritory, stat<' or 
l'Ountry, that by the laws of sud1 <'Ountry the npplicant is entitled to 
the custody of the estak of his ward without the appointnl('nt of any 
!'ourt. Upon stwh application unless good cause to the <'Ontrary is 
shown, the county court must make an ord<'r granting to such 
J_{Uardian leave to take and remove the propt'rty of his ward to tlw 
territory, state or place of his residence . which is authority to him to 
suP for and reeeive the same in his own name for tht:> US{' and benefit 
of his ward. 

� ,, 1 .  1 · ,  . .  1 ,  c - . § 6680. Effect of order for removal. ,.- such ordt>r is a dis-
<'h�rge of th<' PXt:>cutor, administrator, local guardian or other person 
in whosu poAAl'Ssion the property may ht> at the time the order is made 
011 filing with tlw county court the rt>ceipt therefor of the fort>ign 
guardian of sueh absent ward. 
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ARTICLE 6. - GENERAL AND l\fISCELLANEOUR PROVISION�. 

§ 6681 . . Concealment or embezzlement of ward's prop- ll :,�2. l'rolJ. c· .
erty. Upon a complaint made to him by any guardian, ward, 
<>reditor or other person interested in the estate or having a pros-
pectiw interest therein as heir or otherwise against any one suspected 
of having concealed or <.·onveyed away any of the money, goods, 
effects or an instrument in writing belonging to the ward or to his 
estate, the county court may cite such suspected person to appear 
before it and may examine and proceed with him on such charge in 
the manner provided by law with respeet to persons suspected of and 
charged with concealing or embezzling the effects of a decedent. 

§ 6682. :Marriage of minor terininates guardianship. The § :l.-<-t. Proh. c .
marriage of a minor ward terminates the guardianship ; and the guar-
dian of an insane or other person may be discharged by the judge of 
the county court when it appears to him on the application of the 
ward or otherwise that the guardianship is no longer necessary. 

§ 6683. Bonds must be preserved. Every bond given by a § :1'<6, 1 •ro1t .  c.
guardian must be filed and preserved in the office of the county judge ; 
and in ca'3e of a breach of a condition thereof, may be prosecuted for 
the use and benefit of tlw ward or of any person interested in the 
<>state. 

§ 6684. Action against sureties. Three year's limitation. § :,,;. Prob. < · .
No action can be maintained against the sureties on any bond given 
by a guardian unless commenced within three years from the dis
charge or removal of the guardian ; hut if at the time of such discharge 
the 1>erson entitled to bring such action is under any legal disability 
to sue, the action may he commenced at any time within three years 
after such disability is removed. • 

§ 6686. Action for recovery of an estate. Limitation. !I :,,,. l'roh. c - .
�o action for the recovery of any estate sold by a guardian can be 
maintained by the ward or by any person elaiming under him, unless 
it is commenced within three years next after the termination of the 
guardianship or when a IE>gal disability to sue exists by reason of 
minority or otherwise at the time when the cause of action accrues 
within three years next after the removal thereof. 

§ 6686. More than one guardian, when. The court in its !I :!811. l'roh. <· .
<liscretiou may appoint more than one guardian of any person sub-
ject to guardianship, who must give bond and be governed and be 
liable in all respects as a sole guardian . 

§ 6687 . Bonds run to the state. Except when otherwise
speeially provided by this code all bonds and undertakings in any
wise required by the nrovisions of this eode shall run to the state 
of Xorth Dakota as nominal payee and an action may be brought 
and maintained on' any such bond or undertaking by and in the name 
of any p<•rson injured by any violation of the provisions thereof. 
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C H A P T E R 8 .  

PRACTICE IN COCNTY COVRTS WITH INCREASED 
,JURISDICTION. 

§ 6688. General provisions to apply. The general provisions
of law which may at any time be in force relating to the district 
courts, and to civil and criminal proceedings therein shall relate also 
to the county courts having increased jurisdidion and the rules uf 
practice of district courts shall be in force in said county court:;. 
unless inapplicable and except as herein otherwise provided. 

§ 6689. Terms of court. The regular term of the couut .\·
court shall be held at the county seat ,  comme,wing at H o 'clock A. M .  
on the first Tuesday of each calendar month for the trial of such civi l 
and criminal actions as may be brought before such court . 

� 6690. Calendar. The county judge shall , on the first day of 
each tc>rm, or as soon thereafter as may be, prC'pare a calendar of th,· 
causes Rtanding for trial at such term , placing the causes upon such 
c-alendar in the order in which the same are nmnbered on the docket 
au<l setting the cauRes for trial upon convenient days during such 
term : provided, that no cause shall be set for trial upon the first day 
of said term without the conseut of all partiC's thereto. 

§ 669 1 . Appeals from county court. In all actions brough t
under the provisions of this chaptE>r an appeal may bE' taken t o  the dis
trict court of the county or to the supr<.>me court, and if the appeal is 
to the di�trict court it shall he taken in the same manner as appeal;; 
from justice's court and if the appPal is to the supr<'me court it sha l l  
be  taken in the  same manner and pursuant to thl'  same rules as ap
peals from the district court : provided, that in ch-il actions when 
the amount in eontroversy, exclusive of costs, is ll'SS than two hun 
dred and fifty dollars an  appeal to  the  distrid eourt only shall He ; antl 
provided , further. that an appeal to tlw <listrict court shall not ht' 
effectual for any purpose unlc,ss an UU(lt-rtnking is filed with two ur 
more sureties in a sum equal to the amount in contruvc•rsy or to th1• 
value of the specific property in controvNsy plus one hun<lred dollar,-. 

§ 6692. Concurrent jurisdiction on appeal. 8u0h county
courts shall have concurrent jurisdiction with the district <'ourts in 
appeals from al l  final judgments of justices of the pt'ace, police, city 
or township justices, and thl' proceedings on such appl'als shall Ix> 
the same as now or may hereafter be provided for appeals from judg-
ments of justices of the peace to district courts. 

§ 6693. Cause certified to district c9urt, when. In auy
civil or criminal cause of which this court has jurisdiction, whenewr 
at any time before said canst' is called for trial i t  snall appear to tlw 
court by affidavit, or if the court shall so onkr upon other testimony. 
that a fair and impart ial trial cannot be had in such court hy reaso11 
of the bias or pre'judice of the judge or otlwrwise, tlH' court shnl l  
direct said caus(' and all papers and documents connedecl therewith 
to be certified to the distrid court of the countv wherein said couuty 
court is held ; and such papers shall bC' deliwn:d to t he c lerk of th� 
1listrict court. at iPast one day before the first day of the rwxt term 
thl'reof and shall be placed upon thl' trial call•1ulnr and shnul for trial 
the same• as cases originally eomuwnced in the district court . 
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§ 6694. Manner of selecting jury. ,Juries in the county
court shall be selected by the county judge and summoned in the 
same manner as is now provided by law for selecting juries before 
.iustices of the peace ; provided, that each party shall be entitled to 
the same number of challenges as is now or may hereafter be allowed 
in the district court in like actions. 

§ 6696. New trials. The county court shall have authority to
grant new trials, affirm, modify or set aside judgments in actions tried 
in such court upon a statement of the case prepared and settled in 
the manner provided in the code of civil procedure. 

§ 6696. l!tlay issue process. The several county courts shall
have power to issue all summons, citations , subpomas, executions, 
warrants and process authorized by law which may be necessary to 
carry into effect any order, judgment or decree thereof, to compel the 
attendance of witnesses or to carry into execution the powers with 
which they are vested. 

§ 6697. Service in other county. All writs, summons and
other process may be executed and served only in the county ; pro
vided, that when there is more than one defenJant and one of such 
defendants has been served in the county, service may be made on 
the other defendants in any county in this state. 

§ 6698. Continued causes. When for any cause the county
judge fails to attend at the commencement of any regular term or at 
the time to which any cause is assigned for trial or at the time to 
which any cause may be continued, the parties shall not be obliged 
to wait more than one hour and if he does not attend within the hour 
and no other disposition of the case is made by such judge, the parties 
in attendance shall be required to attend at 9 o'clock A. M. of the 
following day and if such judge shall not attend at that time, the 
cause shall stand continued until the first day of the next regular 
term. 

§ 6699. Adjournment. The time for which any civil action
may be adjourned shall be regulated by the county judge in the 
exercise of a reasonable discretion ; provided, that such action cannot 
be adjourned over more than three regular terms of such court upon 
the application of either party without the consent of the other. In 
criminal actions if the defendant has been committed to jail, he must 
be tried at the first term of such court held after such commitment. · 
If the defendant in a criminal action has given bail for his appearance, 
his trial must not be postponed longer than until the third term after 
such bail is given. 

§ 6600. Bailift The judge of the county court may appoint a
competent person as bailiff of the court, who shall hold his office at 
the pleasure of the judge. Such bailiff shall have the same powers as 
a constable and shall receive for his services the same fees as are 
prescribed for constables and bailiffs. 

§ 6601. Criminal jurisdiction. Concurrent jurisdiction, power
and authority with the district court is hereby conferred and imposed 
upon county courts having increased jurisdiction of all criminal 
offenses of which the district court of said county has jurisdiction, 
below the grade of felony, and of any person accused thereof, and to 
hear, try, determine, pronounce judgment and sentence and take and 
have all necessary proceedings concerning or relating thereto as. 
provided by law. The necessary jurisdiction, power and authority is 
hereby conferred and imposed upon the county court.. 
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� '"· " ·  4:1. Nl5. § 6602. Defendant bound over to. In any criminal action
or proceeding for any criminal offense of whid1 the county court has 
j uris<liction, any justice of the peace or other examining magistrate 
having jurisdiction must admit to bail, bind over or commit for trial 
the aceused to the county court of such county and the information 
shall be filed in such county court. If any person accused of a crim
iual offense is so bailed, bound over or committed for trial to the 
eounty court for a crime of which such court has not jurisdiction, such 
proceeding shall not abate and such county court shall not lose juris
diction of such person and proceeding, but shall certify the same to 
the district court of such county and such proceeding shall thereupon 
be tried in the district court with the same force and effect as if such 
adion or proceedings had been originally commenced therein. If any 
f-Xamining magistrate shall at any time bind over a defendant to the 
district court for an offense of which the county court has jurisdie
tion or if it shall appear by evidence or otherwise at any time to the 
judge of the district court that the offense with which the defendant 
is or should be charged is triable in the county court, the judge of 
the district court may certify such cause and all proceedings relative 
to any person accused of such offense to the county court of such 
county for trial, determination and adjudication, and thereupon the 
same and all the papers and files therein shall be transferred by the 
clC'rk of the district court to the county court without any further 
order or certificate and such cause shall thereupon be tried in the 
county court with the same force and effect as if such eause had 
originally been c-0mmenced therein. 

� 16. c. ta. u,11:i. § 6603. Jury trial. In ciYil actions when the value in contro-
versy or sum demanded exceeds fifty dollars, either party may demand 
a jury trial, but such demand shall be made on or before the first day 
of the term upon the calendar of which said cause appears. In crim
inal actions when the defendant is arraigned he shall be informed by 
the court of his right to trial by jury and if he waives his right to a 
jury trial, an entry to that effect shall be made in the court minutes. 

� 1 ; .  , .. 1:i .  ,��; . § 6604. Warrant of arrest. The county court in term time
or the judge in vacation may issue warrants of arrest for persons 
against whom an information has bt_,en filed, shall fix the amount of 
bail to be required of the accused and the clnk shall indorse the sanw 
upon the warrant exeept when the warrant is issued in tem1 time, 
when the same may be rdurnable forthwith and it shall not then be 
n1•cessary to fix the amount of bail until the ac�used is brought into 
<'ourt .  

� , , .  , . .  t3. 1��,.. § 6606. Receive plea and pass j udgment. The court may
receive the plea of guilty and pass judgment in term time or mea
t ion ; if the accused waives a jury he may be tried hy the eourt with
out a jury in term time upon notiee being first giwn to the state·s 
attomey. 

� 1 1,. , •. n ,�!i:,. § 6606. Preliminary examination. No preliminary examin-
1t t ion shall be uecC'ssary before trial in eriminal adiuns in the county 
l'OUrt. 

� �"- , • .  1 :1 .  ,,�:. � 6607. Assignment of counsel. In all crim inal cases triabl1• 
i n  the county court when it is satisfactorily shown to the court that 
t lH' defendant has no means and is unable to employ counsel, the court 
,,hall in stwh eases assign counsel for the defense and allow and direct 
tn be paid by tlw c-0unty in which said court is held a reasonable and 
j ust compensat ion to the attorney or attoriwys nssigned for such ser-
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vices as they may render; provided, however, that such compensation 
shall not exceed twenty-five dollars in any one case. 

§§ 6608--66Ia 

§ 6608. Summons. The summons shall require the defendant !l 21. , •. t;l. 1�P�. 
to file a copy of his pleading with the clerk of the county court within 
ten days after the service of the summons exclusive of the day of 
service. 

§ 6609. Complaint filed, when. The complaint in any civil § 22. , .. 4:i. tl<95. 

action together with one copy for each defendant must be filed with 
the clerk of the county court within five days after the issuance of 
the summons in such action and any action in which the complaint 
shall not have been 1iled in accordance with the provisions of this 
sedion shall be dismissed on motion of the defendant. In no case 
shall the defendant or his attorney be entitled to have a copy of the 
complaint served upon him. 

§ 6610. Answer or demurrer. The defendant must file his Ii�. c. ta. 1�9:,. 

answer or demurrer with the clerk of the county court within ten days 
after the service of the summons. 

§ 6611. Time of trial. When the time to answer does not !l 2,. , •. 4a. 1895. 

expire at least ten days before the first day of the next term of court, 
the cause shall stand for trial at the next succeeding term thereafter 
without further notice to defendant. 

§ 6612. Judgment lien. Any person having a judgment. § t0• , •• 4;1, 1sro. 

rendert·<l by the county court may cause an abstract thereof to be 
tiled in the office of the clerk of the distriet court in any county in 
the state and when such abstract is filed in the office of the clerk of 
the district court and docketed as a judgment, such judgment shall 
be a lien upon all real estate in the county belonging to any of the 
defendants against whom such judgment is rendered. Execution on 
any judgment shall issue out of the county court attested in the 
name of the judge a nd sealed with the seal of the court. Execution 
may be issued tu any county where an abstract of such judgment is 
docketed; before such execution shall be levied, it shall have indorsed 
thereon by the clerk of the district court of such county the day and 
hour when such abstract was filed and the am9unt due thereon. 

§ 6613. Clerk of district court ex officio clerk of county § 26. •·. 4:i. 11:1!m. 
court. In all counties having county courts with civil and criminal 
jurisdiction, having a population of less than eighteen thousand in-
habitants, the clerk of the diRtrict court shall he clerk of the county 
court in the same county and shnll have the care and custody of all 
books and papers belonging to such county court which relate to or 
have nny connection with any actions or proceedings commenced iu 
such court by reason of its having increased civil and criminal juris-
diction conferred upon it. Such clerks of the district court and their 
deputies shall perform all the duties of the clerks of such courts in all 
actions and proceedings <'ommenced in the county courts by virtue of 
its enlarged jurisdiction in the same manner as they are required to 
perform the duties of the clerks or deputy clerks of the district courts. 
so far as the provisions of law relating to that subject are applicable, 
and may demand and receive the same fees and compensation there-
for except that they shall be entitled to receive no per diem for attend-
an<'e in court. The judge of the county court, having increased juris-
didion in counties having a population of eighteen thousand or more, 
shall have power to appoint a clerk of such court, whose duties and 
powers shall be as nearly as may be the same as those of clerks of 
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district courts. Such clerk shall hold his office during the pleasure 
of the judge appointing him and shall receive a salary of one thou
sand hyo hundred dollars a year. He shall charge and receive for all 
nets performed by him the same fees and commissions as are allowed 
to clerks of the district courts. He shall keep a true account of all 
fees and commissions received by him in a book of record to be kept 
for that purpose and on the first of each calendar month shall pay the 
same to the treasurer of the county. 

§ 6614. Population, how determined. The county auditor
or county clerk shall determine the population of his county by 
multiplying by five the total vote cast in the last general election of 
county officers and the result shall be taken a'3 the population of 
such county. 

§ 6616. Salary of judge. As compensation for their services
under this act there shall be allowed and paid to the judges of county 
courts having civil and criminal jurisdiction in all counties having a 
population of eighteen thousand inhabitants the sum of two thou
sand five hundred dollars per annum, and in counties having less 
than eighteen thousand inhabitants the sum of two thousand dollars 
per annum payable monthly by such county. 

t 6616. ProceBB, by whom served and compensation. All
wnts and process in county courts may be served by a constable as 
well as a sheriff and when served by a constable he shall be entitled 
to the same fees as the sheriff receives for like service. 

§ 6617. Court stenographer. The judge of any county court
having civil or criminal jurisdiction is authorized in his discretion to 
appoint a court stenographer of such court. Such stenographer shall 
qualify in the same manner and his duties and compensation shall be 
the same as the court stenographer of a district court; such compensa
tion shall be paid in the same manner as that of the court stenographer 
of the district court; provided, that such court stenographer shall 
not be appointed in any county having less than eight thousand 
inhabitants, unless the board of county commissioners shall first 
authorize such appointment. 
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