
CODE OF CIVI L  PROCEI)URE. 

C II A P 'l' E R 1 .

GENERAL DEFINITIONS AND PROVISIONS. 

§ 5 1 46. Title. This act shall be known as the code of civil � 1 . c. CIT, P.
procedure of the state of North Dakota. am'd. 

§ 6 146. Not retroactive. No part of it is retroactive unless c 2. c. c1v. P.
expressly so declared. 

§ 5 1 47. Code is law of this state. Excludes common law. 11 a, c. c1v. P.
The rule of the common law that statutes in derogation thereof are 
to be strictly construed, has no application to this code. The code 
establish�s the law of this state respecting the subjects to which it 
relates, and its provisions and all proceedings under it aro to be liber
ally construed with a view to effect its objects and to promote justice. 

§ 6 1 48. Prior rights not affected. No action or proceeding § 4, C. ctv. P.
commenced before this code takes effect and no right accrued is 
affected by its provisions, but the proceedings therein must conform 
to the requirements of this code as far as applicable. 

§ 6 149. Limitation commenced to run not interrupted. 11 :1, c. CIT, I'. 

Wlien a limitation or period of time prescribed in any existing statute 
for acquiring a rig-ht or barring a remedy, or for any other purpose, 
has begun to run before this code goes into effect, and the same or 
.any limitation is prescribed in this code, the time which has already 
run shall be deemed part of the time prescribed as such limitation by 
ibis code. 

§ 6 1 60. Computation of time. The time in which any act § 6. c. CIT, P.
provided by law is to be done is computed by excluding the first day 
and including the last, unless the last is a holiday, and then it is also 
-excludt>d.

§ 6 1 6 1 . Language, how construed. Words and phrases are 11 ;, c. c1v. P.
-construed according to the context and the approved usage of the
language ; but technical words and phrases and such others as have
acquired a peculiar and appropriate meaning in law, or are defined by
statute, are to be construed according to such peculiar and appro-
priate meaning or definition.

§ 6 1 62. Deflnition of words. The following words have in § s, c. c1v . P. 
this code the signification attached to them in this section, unless 
.otherwise apparent from the context : 
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I 11, O. OIT. P. 

!I 10, O. Ctv. P. 

II 11, C, Clv. P. 

11 12, O. Clv. P. 

§ 13, C. Clv. P. 

II U, C. Clv. P. 

II 15, C. Clv. P. 

I 16, O. Clv. P. 

11 1'1, O. C1T. P. 

CODE OF CIVIL PROCEDURE. Dejinitiona. 

1. The word "writ" signifies an order or precept in writing, iBBued
in the name of the state or of a court or judicial officer; and the 
word "proceBB," a writ or summons iBBued in the course of judicial 
proceedings. 

2. The word "state," when applied to the different parts of the
United States, includes the District of Columbia and the territories; 
and the words "United States" may include the district and terri-
tories. 

§ 6 1 63. Effect .upon former laws. Repeals. No statute,. 
law or rule is continued in force because it is consistent with the 
provisions of this code on the same subject ; but in all cases provided 
for hy this code all statutes, laws and rules heretofore in force in this. 
state, whether consistent or not. with the provisions of this code,. 
unless expressly continued in force by it, are repealed and abrogated. 
This repeal or abrogation does not revive any former law heretofore 
repealed, nor does it affect any right already existing or accrued or
any action or proceeding already taken, except as in this code 
provided, nor does it affect any private statute not expressly repealed. 

§ 6 1 64. Act how cited. This act, whenever cited, enumerated,
referred to or amended, may be designated simply as the code of civil 
procedure, adding, when necessary, the number of the section. 

§ 6 1 66. Remedies classi.fl.ed. Remedies in the courts of
justice are divided into : 

1 . Actions.
2. Special proceedings.
§ 6 1 66. Action defined. An action is an ordinary proceeding

in a court of j ustice, by which a party prosecutes another party for 
the enforcement or protection of a right, the redress or prevention of 
a wrong or the punishment of a public offense. 

§ 6 f 67. Special proceedings. Every other remedy is a special
proceeding. 

§ 6 1 68. Actions classi.fl.ed. Actions are of two kinds :
1 . Civil.
2. Criminal.
§ 6 1 69. Criminal action defined. A criminal action is one

prosecuted by the state as a party against a i:;erson charged with a 
public offense for the punishmtmt thereof. 

§ 6 1 60. Civil action. Process . Every other is a civil action ;..
and all process in civil actions shall run in the name of the state of 
North Dakota. 

§ 6 16 1 .  Civil and criminal remedies not merged. When
the violation of a right admits of both a civil and criminal remedy,. 
the right to prosecute the one is not merged in the other. 
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Oouru. CODE OF CIVIL PROCEDURE. 

C R A F T E R 2 .  

COURTS. 

ARTICLE 1 . - 0F THE COURTS IN GENFFAL. 

$ I H 62. Courts. The following are the courts of justice of this 
state : 

..1.. 'fhe supreme court. 
2. The district courts.
3. The county courts.
4. The courts of justices of the peace.
5. Such other courts as are or may be created by law for cities,

incorporated towns and villages. 
Of these the supreme, district and county courts are courts of 

record. 
§ 6 1 63. Sittings of courts public. Persons may be ex

cluded when. Th" sittings of every court of this state shall be pub
lic and every citizen may freely attend the same, except that on the 
trial of cases of a scandalous or obscene nature the presiding judge or 
justice may, in his discretion, exclude therefrom all persons not 
necessarily present as parties or witnesses. 

§ 6 1 64. Courts not open on Sundays and holidays. Ju
risdiction of magistrates on such days. Courts shall not be 
open on Sundays or le�l holidays, unless for the purpose of instruct
ing or discharging a Jury, or receiving a verdict. Any magistrate 
may, however, on such days exercise his jurisdiction in criminal cases 
to preserYe the peace or arrest offenders, and may in all oases either 
civil or criminal admit any person arrested to bail. 

ARTICLE 2. - THE SUPREME COURT, 

§§ 5162-&81t 

0 18, C. CIT. P •. 
am'd. 

§ 6 166 . Jurisdiction defined. Power to issue writs. The ii 1 . c. 1 1s. 1se1 .
supreme court shall have and exercise appellate jurisdiction only, 
except when otherwise specially provided by law or the constitution. 
The supreme court has powet in the exercise of its original jurisdie-
tion to issue writs _of habeas corpus, mandamus, quo warranto, cer-
tiorari and injunction ; and in the exercise of its appellate jurisdiction 
and in its superintending control over inferior courts it may issue 
such original and remedial writs as are necessary to the ·proper exer-
cise of such jurisdiction ; provided, that said cour! shall exercise the 
said original jurisdiction only in habeas corpus cases and in such 
cases of strictly public concern as involve questions affecting the 
sovereign rights of the state or its franchises or privilege. 

§ 6 1 66. Issue and return of writs. The supreme court !I 2, c. us, 1m.
shall be always open for the issue and return of all writs and pro-
cess which it may lawfully issue and for the hearing and determi-
nation of the same, subject to such regulations and conditions as the 
court may prescribe. And any judge of said court may order the 
issuance of any such writ or process, and prescribe the time and man-
ner of service and the time and place of return of the same ; provided, 
that in cases of habeas corpus the judge of the supreme court who 
issues or causes the writ to issue may, at his discretion, direct that 
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the writ shall he made returnable ancl beard and dei ermined, either 
before the supreme court or any judge thereof, or before any district 
court of the state or any judge of any district court of the state; pro
vided, further, that any district court or judge thereof before whom 
any writ is made returnable as prescribed in this section is heraby 
vested with full power and authority necessary for carrying into com
plete execution all of its judgments, decrees and determinations, sub
ject to appeal as provided by law. 

§ 6 1 67 .  Issues of fact to be sent to district court for
trial. Whenever an issue of fact shall be joined or assessment of 
damages by a jury be necessary in any action or proceeding com
menced in the supreme court, the court may, in its discretion, sand 
the same to some district court, and it shall be there determined in 
the same manner as other issues of fact are tried or assessments made 
and return be made thereof as directed by the supreme court. In 
such cases the supreme court may order a special verdict to be found 
and returned. 

t s. c. ua, 1an. § 6 1 68. Power to execute judgments, decrees, etc. Said 
court is vested with full power and authority necessary for carrying 
into complete execution all its judgments, decrees and determina
tions in the matters aforesaid and for the exercise of its jurisdiction 
as the supreme judicial tribunal of the state ; and shall by order made 
at general or special term from time to time make and prescribe such 
general rules and regulations for the conduct and hearing of causes 
in said court, not inconsistent with the statute law of the state, as it 
may deem proper ; and the said court shall by order prescribe the 
manner of publication at the expense of the state of such rules and 
regulations ; and the same shall not be in force until thirty days 
after the publication ihereof. 

f ,. c. Ub, 1s91. § 6 1 69. Decisions. Syllabus. The said court shall in all 
oases decided by it give its decision in writing, which shall be filed 
with the clerk of said court with the other papers in the case. De
cisions in cases heard at a gener11i or special term and all orders affect
ing the same may be filed in vacation, and judgment entered thereon 
in pursuance of the finding and order of the court with the same 
effect as upon decisions m 1de and filed in term. Said court at the 
time of announcing its tleeisions in any action determined by said 
court shall file with the clerk thereof a syllabu� of the decision in 
such action, so prepared as to cmbocl,v as briefly as practic,able the 
principles settled in and by such decision. 

1 11, c. us. 1s91, § 6 1 70. Adjoµrnments. If any two judges of said court shall 
not attend on the first or on any other day of the term, the derk shall 
enter such fact on record, and the judge present shall adjourn the 
court to the next day and so on from day to day for six days, if neither 
of the absent judges appears ; at the end of which period said court 
shall be adjourned, and all matters pending therein shall stand con
tinued until the next regular or special term. If none of the judges 
appear, the clerk of said court may adjourn from day to day as pro
vided in this section. 

t e, c. us. 181l1. § 6 1  71 .  When causes on calendar stand over. Whenever 
tlwre is no general term of said court at the time fixed therefor by 
law for any cause, or whenever there is a continuance of the term of 
said court or a change in the time of holding any term by act of the 
legislative assembly, all causes then upon the calendar of said court, 
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Courta. CODE OF CIVIL PROCEDURE. 

all writs, recognizances, appeals an<l proceedings commenced, taken 
or made returnable to said court at said term shall stand over to and 
be heard at the next general term with like effect as if no such failure, 
-continuance or change had occurred. 

§ 6 1 72. Preference on calendar. On a second and each sub
sequent appeal to the supreme court or when an appeal has once been 
dismissed for defect or irre�ularity, the cause shall be placed upon the 
calendar as of the time of filing the first appeal ; and whenever in any 
action or proceeding in which the state of North Dakota, or any state 
officer or any board of state officers is or are sole plaintiff or defendant, 
an appeal has been or shall be brought from any judgment or order 
for or against him or them in any court, such appeal shall have a pref
erence in the supreme court and may be moved by either party out of 
the order on the calendar. 

§ 6 1 73. Majority of j udges must concur. The concurrence
,of a majority of the judges is necessary to pronounce judgment. If a 
majority does not concur, the case must be reheard. But no more 
than two rehearings shall be had; and if on the second rehearing a 
majority of the judges does not concur, the judgment shall be affirmed. 

§ 6 1 74. Adjournment to other buildings. The supreme court
may be held in other buildings than those designated by law as places 
for holding courts and at a different place in the same city from that 
.at which it is appointed to be held. 

ARTICLE 3. - THE DISTRICT COURTS. 

§§ 5172-5176 

II 21, C. Clv. P. 

11 2:1, C. Cl'I", P. 
am'd. 

II 28, C. Clv. P. 
§ 1. c. :13, IS79,am'd. 

§ IS 1 76. Jurisdiction of district courts defined. The district
courts have the 8eneral jurisdiction conferred upon them by the con
stitution and in the exercise thereof they have power to issue all writs, 
process and commissions provided therein or by law or which may 
be necessary to the due execution of the powers with which they are 
vested. They have power to hear and determine all civil actions and 
proceedings and all cases of crimes and misdemeanors of every kind; 
and they have all the powers according to the usages of courts of law 
and equity necessary to the full and complete j urisdiction of the 
causes and parties and the full and complete administration of justice 
.and to carrying into effect their judgments, orders and other determi
nations, subject to a re-examination by the supreme court as provided 
by law'. They have jurisdiction of appeals from all final judgments 
of justices of the peace and police magistrates, and from all j udgments, 
decrees or orders of the county court, and from the determination of 
inferior officers, boards or tribunals, in such cases and pursuant to 
such regulations as may be prescribed by law. 

� 6 1 76. Court always open. Procedure. The district court !I 1, c. so, 1893. 
is always open for the purpose of hearing and determining all act.ions, 
special proceedings, motions and applications of whatever kind or 
character, and whether of a civil or criminal nature, arising under the 
laws of the state, and of which such court has jurisdiction, original or 
appellate, except issues of fact in civil and criminal actions. Such 
issues must be tried in term time in the county or judicia! district in 
which tht, action is brought or to which the place of trial is changed 
by order of the court upon the written consent of the parties to such 
.action or upon the grounds provided by law ; provided, that issues of 
fact in civil actions triable by the court without a jury, or in which a 

1065 



H 5177-5180 CODE OF CIVIL PROCEDURE. Couru. 

jury trial has been waived, may, in the discretion of the court and 
upon the consent of the parties in open court entered in the minutes 
or in writing filed with the clerk, be tried and determined and judg
ment given out of term time at any place within the district in which 
such action is pending. 

D z. c. se, 1sro. § 6 1 77. Judgments by default. Ex parte applications may 
be made, heard and determined and judgments by default given at 
any place within the state. 

II a. c. 86. 1893. § 6 1  78. Acts of judge are acts of the court. All orders 
made, judgments given or other acts done by any judge of the district 
court in any action, special proceeding or other matter, civil or crim
. inal, shall be deemed and held to be the orders, judgments and acts 
of the court and the several judges of the district court shall have 
jurisdiction throughout the state to exercise all the powers conferred 
by law upon the district court or judges thereof, subject to the limi
tations in this article provided. 

II 4, c. se, 1sro. § 6 1 79. No judge to act on matters not pending in his 
district. Exceptions. No judge of the district court shall hear 
or determine any action, special proceeding, motion or application, 
or make any order or give any judgment in any action or proceeding 
not pending in the judicial district for which he is elected except in 
the following cases : 

1. Upon the written request of the judge of the district in which
such action or proceeding is at the time pending. 

2. When, upon the application of either party to such action or
proceeding and upon due notice to the opposite party, if he shall 
have appeared and is entitled to such notice, it shall be made to 
appear by affidavit to the satisfaction of such judge who shall have 
:power to hear and determine such preliminary application, that the 
J udge of the district in which such action, proceeding, motion or 
application is pending or about to be commenced, is absent from his 
district, or incapacitated or disqualified to act tlierein, such applica
tion shall be made only to the judge of a district adjoining that in 
which such action or proceeding is pending, and upon the hearing 
thereof counter affidavits may be used. 

: !l, .c. 88, 1m. � 6 1 80. Order or judgment. How vacated. No order or 
judgment given by the judge of any district contrary to the limita
tions of the preceding sections shall for that reason be void, but such. 
order or judgment may be vacated upon application within • thirty 
days from the time the same shall have been made or given to the 
judge of the district in which the action or proceeding in which the
same was made or given is pending, and if appealable by the
supreme court on appeal. 
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Action,. CODE OF CIVIL PROCEDURE. §§ 5181-6185 

CH A P T E R 3 .  

FORM OF CIVIL ACTIONS. 

§ 5 1 8 1 .  Distinction between actions at law and suits in II as. u. c.
equity abolished. Parties named. The distinction between civ. P, 
actions at law and suits in equity and the forms of all such actions 
and suits heretofore existing are abolished ; and there shall be in this 
state hereafter but one form of action for the enforcement or protection 
of private rights and the redreBB of private wrongs, which shall be 
denominated a civil action. In such action the party complaining 
shall be known as the plaintiff and the adverse party as the defendant. 

§ 6 1 82. Actions upon judgments. No action shall be com- § a.�.��v. P. 
menced upon a judgment rendered in any court of this state between 
the same parties within nine years after its rendition without leave of 
the court for good cause shown and notice to the adverse party. 

§ 6 1 83. Issues must be stated. Feigned issues are abolished, I 36, o. ctv. P. 
and instead thereof in the cases where the power now exists to order 
a feigned issue, or when a question of fact not put in issue by the 
pleadings is to be tried by a jury, an order for the trial may be made, 
stating distinctly and plainly the question of fact to be tried ; and 
f>uch order shall be the only authority necessary for a trial. 

C H A P T E R  4 .  

TIME OF COM�fENCING ACTIONS. 

ARTICLE 1. - IN GENERAL. 

§ 5 1 84. Limitations. Civil actions can only be commenced 1 8'1, 0. Oil. P.
within the periods prescribed in this code after the cause of action 
shall have accrued, except when in special cases a different limitation 
is prescribed by statute . But the objection that the action was not 
commenced within the time limited can only be taken by answer . 

.ARTICLE 2. - TIME OF CoMMENCINO ACTIONS FOB THE REOOVERI 
OF REAL PROPERTY. 

§ 6 1 86. By the state. The state of North Dakota will not sue I as, o. c1v. l". 
any person for or in respect to any real property or the issues or 
profits thereof by reason of the right or title of the state to the 
same, unless : 

1 . Such right or title shall have accrued within forty years before
any action or other proceeding for the same shall be commenced; or, 

2. The state or those from whom it claims shall have received the
rents and profits of such real property or of some part thereof within 
the space of forty years. 
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§§ 5186-5100 

t 39, C. Clv. P. 

i to, C. Olv. P. 

1 U, C. Clv. P. 

t '2, C. Clv. P.am"d. 

t 43, C. Clv. P. 

§ 4', C. Clv. P.

-41, C. Clv. P. 

CODE 01<' CIVIL PROCEDURE. Action/J. 

§ 6 1 86. Persons claiming under state. No action shall be
brought for or in respect to real property by any pe�n claiming by 
virtue of grants from the state, unless the same might hav& been 
commenced as herein specified in case such grant had not been issued 
or made. 

� 6 187. Extension of limitation when. When grants of 
re�l property shall have been issued or made by the state and the 
same shall be declared void by the determination of a competent 
court rendered upon an allegation of a fraudulent suggestion, or con
cealment, or forfeiture, or mfstake, or ignorance of a material fact, or 
wrongful detaining, or defec'tive title, in such case an action for the 
recovery of the premises so conveyed may be brought either by the 
state or by any subsequent grantee of the same premises, his heirs or 
assigns, within twenty years after such determination was made, but 
not after that period. 

§ 6 1 88. Seizin within twenty years. No action for the
recovery of real property or for the recovery of the possession thereof 
shall be maintained, unless it appears that the plaintiff, his ancestor, 
predecessor or grantor was seized or possessed of the premises in 
quest.ion within twenty years before the commencement of such action. 

§ 6 1 89. Same. No cause of action, or defense, or counterclaim
to an action founded upon the title to real property or to rents or ser
vices out of the same shall be effectual, unless it appears that the 
person prosecuting the action or interposing the defense or counter
claim, or under whose title the action is prosecuted or the defense or 
counterclaim is made, or the ancestor, predecessor or grantor of such 
person was seized or possessed of the premises in q nestion within twenty 
years before the committing of tho act in respect to which such action 
is prosecuted or defense or counterclaim made. 

§ 6 1 90. One year after entry. No entry upon real estate
shall be deemed sufficient or valid as a claim unless an action is c-0m
menced thereon within one year after the making of such entry and 
within twenty years from the time when the right to make such entry 
descended or accrued. 

§ 6 1 9 1 .  Possession presumed. In every action for the re
covery of real property or the possession thereof the person establish
ing a legal title to the premises shall be presumed to have been 
possessed thereof within the time required by law ; and the occupa
tion of such premises by any other person shall be deemed to have 
been under and in subordination to the legal title, unless it appears 
that such premises have been held and possessed adversely to such 
legal title for twenty years before the commencement of such action. 

§ 6 1 92. Occupation under written instrument. Whenever
it shail appear that the occupant or those under whom he claims 
entered into the possession of premises under claim of title exclush·e 
of any other right, founding such claim upon a written instrument as 
being a conveyance of tho premises in question, or upon the decree 
or judgment of a c-ompetent court, and that there has been a con
tinued occupation and posS\'Ssion of the premises included in such 
instrument, decree or judgment, or of some part of sue� premises, 
under such claim for twenty years, the premises so included shall be 
deemed to have been held aclwrst'ly : except that when the premisl's 
so included consist of a tract <lidded into lots, the posSt>ssion of one 
lot shall not be deemed a possession of any other lot of the same tract 
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§ 6 1 93. Adverse possession . For the purpose of constitut- 11 411, c. 01,. P.
ing an adverse possession by any person claiming a title founded upon 
a written instrument, or a Judgment or decree, land shall be deemed 
to have been possessed and occupied in the following cases : 

1 . When it has been usually cultivated or improved.
2. When it has been protected by a substantial inclosure.
3. When, although not inclosed. it has been used for the supply

of fuel or of fencing timber for the purposes of husbandry, or the 
ordinary use of the occupant. 

4. When a known farm or a single lot has been partly improved,
the portion of such farm or lot that may have been left not cleared or 
not inclosed according to the usual course and custom of the adjoin
ing country, shall be deemed to have been occupied for the same 
length of time as the part improved and cultivated. 

§ 6 194. Actual adverse holding. When it shall appear tha· I 41, C. c1,. P.
there has been an actual continued occupation of premises under a 
claim of title exclusive of any other right, but not founded upon 11 

written instrument, or a judgment or decree, the premises so actually 
occupied and no other shall be deemed to have been held adversely. 

§ 6 1 96. Under claim not written. For the purpose of cor- § '-', C. Cl,. P.
stituting an adverse possession by a person claiming title not foundeu 
upon a written instrument, or a judgment or decree, land shall l::e 
deemed to have been possessed and oooupied in the following cases 
only : 

1. When it has been protected by a �ubstantial inclosure.
2. When it has been usually cultivated or improved.
§ 6 1 96 .  Landlord and tenant. Whenever the relation of 1 '9, C. 01,. P.

landlord and tenant shall have existed between any persons, the pos-
session of the tenant shall be deemed the possession of the landlord, 
until the expiration of twenty years from the termination of the 
tenancy ; or, when there has been no written lease, until the expiration 
of twenty years from the time of the last payment of rent, notwith-
standing that such tenant may have acquired another title or may 
have claimed to hold adversely to his landlord. But such presump-
tions shall not be made after the periods herein limited. 

§ 6 1 97. Effect of descent. The right of a person to the pos- 11 r,o, c. c1,. P.
session of any real property shall not be impaired or affected by a 
descent being cast in consequence of the death of a person in posses-
sion of such property. 

§ 6 1 98 .  Disabilities extend time. If a person entitled tc 11 51, 0. 01,. l'.
maintain any of the actions mentioned in this article, or to interpose am'd. 
a defense or counterclaim thereto, or to make an i'ntry upon real prop-
erty, is, when his title first descends or his cause of action or right 
of entry first accrues, or when such defense or counterclaim might 
be interposed, either : 

1 . Within the age of twenty-one years ; or,
2. · Insane ; or,
3. Imprisoned on a criminal charge or in execution upon con

viction of a criminal offense for a term less than for life, the time of 
such disability is not a part of the time in this article limited for the 
commencement of such action, or the making of such entry, or the 
interposing of such defense or counterclaim ;  but the time so limited 
cannot be extended more than ten years after llie  disability ceases or 
after the death of the person so disabled. 
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.§§ 5199-5205 

ij �. 0. CIT. P. 

.!! 113, O. Clv. P. 

:§ M, O. Clv. P.am'd. 

·§ 55, C. Clv. P.

:: "6, C. Clv. P.
� 1, c. 87. ism.am'd. 

!! �7. C. Clv. P. 

:§ 58, C. Clv. P. 

CODE OF CIVIL PROCEDURE. Action& 

ARTICLE 3. - THIE OP COMMENCING OTHER ACTIONS, 

§ 5 1 99. Other periods. The following actions must be com
menced within the following periods after the cause of action has 
accrued. 

§ 6200. Ten years. Within ten years :
· l .  An action upon a judgment or decree of any court of the

United States or of any state or territory within the United States. 
2 . An action upon a contract contained in any conveyance or

mortgage of or instrument affecting the title to real property except 
a covenant of warranty, an action upon which must be commenced 
within ten years after the final decision against the title of the cov
enantor. 

§ 620 1 .  Six years. Within six years :
I .  An action upon a contract, obligation or liability, express or 

implied, excepting those mentioned in section 5200. 
2. An action upon a liability created by statute, other than a pen

alty or forfeiture, when not otherwise expressly provided. 
3. An action for trespass upon real property.
4. An action for taking, detaining or injuring any goods or chat

tels, including actions for the specific recovery of personal property. 
5. An action for criminal conversation, or for any other injury to

the person or rights of another not arising on contract, and not here
inafter enumerated. 

n. An action for relief on the ground of fraud in cases which here
tofore were solely cognizable by the court of chancery, the cause of 
action in such case not to be deemed to have accrued until the 
discovery by the aggrieved party of the facts constituting the fraud. 

§ 6202. Three years. Within three years :
1 .  An action against a sheriff, coroner or constable upon a liability

incurred by the doing of an act in his official capacity and by virtue 
of his office, or by the omission of an official duty, including the non
payment of money collected upon an execution. But this section 
shall not apply to an action for an escape. 

2. An action upon a statute for a penalty or forfeiture, when the
action is given to the party aggrieved, or to such party and the state, 
except when the statute imposing it prescribes a different limitation. 

§ 6203. Two years. Within two years :
1 .  An action for libel, slander, assault, battery or false imprison

ment. 
2. An action upon a statute for a forfeiture or penalty to the

state. 
3 . An action for the recovery of damages resulting from mal

practice. 
4. An action for injuries done to the person of another, when

death ensues from such injuries; and the cause of action shall he 
deemed to have accrued at the time of the death of the party inj ured. 

§ 6204. One year. Within one year :
1 .  An action against a sheriff or other officer for the escape of a

prisoner arrested or imprisoned on civil process. 
§ 5206 . Balance of open account. In an action brought to

recover a balance due upon a mutual, open and current account.-when 
there have 1;,een reciprocal demands between the parties, the cause of 
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action shall be deemed to have accrued from the time of the last item 
proved in the account on either side. 

§ 6206. Forfeiture by person. State. An action upon a
statute for a penalty or forfeiture given in whole or in part to any 
person who will prosecute for the same must be commenced within 
one year after the commission of the offense ; and if the aotion is not 
commenced within the year by a private party, it may be commenced 
within two years thereafter in behalf of the state by the attorney 
general, or by the state's attorney of the county where the offense was 
committed. 
* 6207. Other relief ten years. An action fO'I; relief not

hereinbefore provided for must be commenced within ten years after 
the cause of action shall have accrued. 

§ 6208. Same to state and persons . The limitations pre
ecribed in this chapter shall apply to actions brought in the name of 
the state, or for its benefit, in the same manner as to actions by 
private parties. 

ARTICLE 4. - GENERAL PROVISIONS AS TO THE TnlE OF 0o.MMENOING 
ACTIONS. 

t§ 5906-6211 

§ 59, O. Olv, P.am'cL 

n eo, c. ctv. P. 

I 61, C. Ctv. P. 

§ 6209. When action deemed commenced. An action is I 42, c. Clv. P.
commenced as to each defendant when the summons is served on am'd. 
him, or on a codefendant who is a joint contractor or otherwise 
united in interest with him. An attempt to commence an action is 
deemed equivalent to the commencement thereof within the meaning 
of this chapter, when the summons is delivered, with the intent that 
it shall be actually served, to the sheriff or other officer of the county 
in which the defendants, or une of them usually or last resided ; or, 
if a corporation is defendant, to the sheriff or other officer of the 
county in which was situated the principal place of business of such 
corporation, or where its general business was transacted, or where it 
kept an office for the transaction of business. But such an attempt 
must be followed by the first publication of the summons, or the 
service thereof, within sixty days. 

§ 62 10. Exception. Absentee. If, when the cause of action !I 63. c. ctv. P.
shall accrue against any person, he shall be out of the state, such am'<t. 
action may be commenced within the terms herein respectively 
limited after the return of such person into this state ; and if after JI 
such cause of action shall have accrued such person shall depart from 
and reside out of this stato or remain continuously absent therefrom 
for the space of one year or more, the time of his absence shall not 
be deemed or taken as any part of the time limited for the commence-
ment of such action. 

§ 621 1 . Same. Disabilities. If a person entitled to bring an I e,. o. c1v. P.
action other than for the recovery of real property, except for a 
penalty or forfeiture, or against a sheriff or other officer for an escape, 
is at the time the c.auso of action accrued, either : 

1 . Within the age of  twenty-one years ; or,
2. Insane ; or,
3 . Imprisoned on a criminal charge, or in execution under the

sentence of a criminal court for a term less than his natural life, the 
time uf such disabili ty is not a part of the time limited for the com
mencement of the action ; provided, that the period within whioh the 
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action must be brought cannot be extended more than five years by 
any such disability except infancy, nor can it be extended in any 
case longer than one year after the disability ceases. 

§ 6212. Limitation in case of death. If a person entitled to
bring an action dies before the expiration of the time limited for the 
commencement thereof md the cause of action survives, an action 
may be commenced by his representatives after the expiration of that 
time and within c ne year from his death. If a person against whom 
an action may be brought dies before the expiration of the time 
limited for the commencement thereof and the cause of action sur
vives, an action may be commenced against his executors or adminis
trators after the expiration of that time and within one year after the 
issuing of letters testamentary or of administ<ration. 

§ 6213. In case of war. When a person shall be an alien
subject or a citizen of a country at war with the United States, the
time of the continuance of the war is not a part of the period limited 
for the commencement of the action. 

§ 6214. When judgment reversed. If an action is com
menced within the time prescribed therefor and the judgment therein 
is reversed on appeal, the plaintiff or, if he dies and the cause of 
action survives, his heirs or representatives may commence a new 
action within one year after the reversal. 

§ 62 1 6. Stay by injunction, etc . When the commencement
of an action is stayed by injunction or other order of a court or 
judge, or by statutory prohibition, the time of the continuance of the 
stav is not a part of the time limited for the commencement of the- 1 

action. 
s 6216. When disability available. No person can avail

himself of a disability, unless it existed when his right of action 
accrued. 

§ 62 1 7. Coexisting disabilities. When two or more disabili
ties coexist at the time the right of action accrues, the limitation 
does not attach until they are all i:emoved. 

§ 62 18. Bank notes. This chapter does not affect actions to
enforce the payment of bills, notes or other evidence of debt, issued 
by moneyed corporations, or issued or put in circulation as money. 

§ 62 1 9. Moneyed corporations. This chapter shall not
affect actions against directors or stockholders of a moneyed corpora
tion or banking assoeiation to recover a penalty or forfeiture imposed, 
or to enforce a liability created by law ; but such actions must be 
brought within six years after the discovery by the aggrieved party 
of the facts upon which the penalty or forfeiture attached or the 
liability was created. 

§ 6220. New promise must be in writing. No acknowl
edgment or promise is sufficient evidence of a new or continuing 
contract, whereby to take the case out of the operation of this chap
ter, unless the same is contained in some writing signed by the party 
to be charged thereby ; but this section shall not alter the effect of 
any payment of principal or interest. 
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CHAPTER 5. 

PARTIES TO CIVIL ACTIONS. 

§§ 5221-5226 

§ 6221. Action must be prosecuted by party in interest. § 74. r.r1v. P.
Every action must be prosecuted in the name of the real party in am'd. 
interest except as otherwise provided in section 5223. 

§ 6222. Assignee. Equities. In the case of an assignment I 75, o. ctv. P.
of a thing in action the action by the assignee shall be without 
prejudice to any set-off or other defense existing at the time or 
before notice of the assignment; but this section shall not apply to a 
negotiable promissory note or bill of exchange transferred. in good 
faith and upon good consideration before due. 

§ 6223. Executors and trustees. An executor or adminis- 11 1e. c. ctv. :r.
trator, a trustee of an express trust or a person expressly authorized 
by statute may sue without joining with him the person for whose 
benefit the action is prosecuted. A trustee of an express trust 
within the meaning of this section shall be construed to include a 
person with whom or in whose name a contract is made for the bene-
fit of another. 

§ ::i�4. Jll.arrfeel woman. When a married woman is a party, 11 n, o.ci.. P.
her appearance, the prosecution or defense of the action and the 
joinder with her of any other person or party must be governed by 
the same rules as if she was single. 

§ 6226. Infant must appear by guardian. When an infant o '18, o. CIT. P.
i1' a party he must appear either by his general guardian or by a 
guardian appointed by the court, in which the action is prosec.u�, 
or by a judge thereof. A guardian may be appointed in anf�IC'tise; 
w�n it is deemed by the court, in which the action is prosecttt'e��.or,1 
by a judge thereof, expedient to represent the infant in the act'ion,, . 
notwithstanding he may have a general guardian and may have 
appeared bv him. 

§ 6226. Guardian, how appointed. The guardian shall be c. 96, um.
appointed. 

1. When the infant is plaintiff, upon the application of the infant.
if be is of the age of fourteen years; or if under that age, upon the 
application of his general or testamentary guardian, if be bas any, 
or of a relative or friend of the infant. If made by a relative or 
friend of the infant, notice thereof must first be given to such guard
ian, if he has one; if be bas none, then to the person with whom such 
infant resides. 

2. When the infant is defendant, upon the application of the
infant, if be is of the age of fourteen years and applies within 
twenty days after the service of summons. If be is under the age 
of fourteen or neglects so to apply, then upon the application of any 
other party to the action, or of a relative or friend of the infant, 
after notice of such application being first gi.en to the general or 
testamentary guardian of such infant, if be has one within this 
state; if he has none, then to the infant himself, if over fourteen 
years of age and within the state; or, if under that age and within 
the state, to the person with whom such infant resides. In actions 
for the partition of real property, or for the foreclosure of a mort• 
gage or other instrument, and in all actions affecting the title to 
real property or wherein such infant is a proper or necessary party 
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defendant, when an infant resides out of this state, the plaintiff 
may apply to the court or judge thereof, in which the action is 
pending, and will be entitled to an order designating some suitable 
person to be the guardian for the infant defendant for the purposes of 
the action, unless the infant defendant or some one in his behalf with
in a number of days after the service of a copy of the order, which 
number of days shall be in the said order specified, shall procure to 
be appointed a guardian for the said infant; and the court shall give 
special directions in the order for the manner of service thereof, 
which may be upon the infant himself or by service upon any rela
tion or person with whom the infant resides, and either by mail or 
personally upon the person so served. And in case an infant de
fendant having an interest in the event of the action shall reside in 
any state with which there shall not be a regular communication by 
mail, on such fact satisfactorily appearing to the court, the court 
may appoint a guardian ad litem for such absent infant party, for 
the purpose of protecting the right of such infant in said action, 
and on such guardian ad litem, process, pleadings and notices in the 
action may be served in like manner as upon a party residing in this 
state. 

§ 6227. Guardian for person of unsound mind. When the
defendant is a person of unsound mind at the time the action is com
menced and no guardian has been appointed of his person or estate, 
the court or a judge thereof shall appoint a guardian for him for the 
action. If during the pendency of an action either party shall become 
or prove to be of unsound mind, the action may be prosecuted or 
defended by his guardian in like manner as if it had been commenced 
after the appointment of the guardian, or the court or judge may 
appoint a guardian for the action as the case may require. Such 
guardian for the action may be appointed upon the application of 
any party thereto or any relative or friend of such person of unsound 
mind after at least five days' notice of such application shall have first 
been given to such person personally, if a resident of this state, and 
if not a resident, in such manner as the court or judge shall direct. 
Upon the hearing of such application the court or judge may, if 
deemed desirable and practicable, order such person of unsound mind 
to appear or be brought in by the sheriff in person. 

uo. c.ctv. P. § 6228. Guardian's security. No guardian appointed for an am'd. infant or a _person of unsound mind under tlie provisions of this
chapter shall be permitted to receive any money or other property of 
the ward except costs and expenses allowed to the guardian by the 
court, or recovered by the ward in the action, until he has given 
sufficient security app1oved by the judge of the court to account for 
and apply the same under the direction of the court. And no person 
appointed a guardian for the purpose of defending an action brought 
against an infant or person of unsound mind shall be liable for the 
costs of such action, unless specially charged by the order of the 
court for some personal misdemeanor therein. 

I 81, c. Clv. P. § 6229. Who to be plaintiffs. All persons having an interest 
in �he subject of the action and in obtaining the relief demanded may 
be Joined as plaintiffs except as otherwise provided in this chapter. 

aa. c.Ciy. P. § 6280. Defendants. Any person may be made a defendant, 
l!ho has or _claims an interest in the controversy adverse to the plain
tiff or who 1s a necessary party to a complete determination or settlement of the questions involved therein; and in an action to recover possession of real estate the landlord and tenant thereof may be joined 
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as defendants, and any person claiming title or right of possession to 
real estate may be made parties, plaintiff or defendant, as the case may 
require, to any such action. 

§ 6231. Persons holding unrecorded conveyance need 11, o. 8'. 1880.
not be made parties. In an action to foreclose a mortgage or other 
lien upon real property no person holding a conveyance from or under 
the mortgagor of the property mortgaged, or other owner thereof, or 
having a lien upon suoh property, which conveyance or lien does not 
appear of record in the proper office at the time of the commencement 
of the action, need be made a party to such action; and the judgment 
therein rendered and the proceedings therein had are as conclusive 
against the party holding such unrecorded conveyance or lien as if he 
had been made a party to the action. 

§ 6232. Parties to be joined. Of the parties to the action § 83, c. civ. P.
those who are united in interest must be joined as plaintiffs or defond-
ants; but if the consent of any one who should have been joined as 
plaintiff cannot be obtained, he may he made a defendant, the reason 
therefor being stated in the complaint; and when the question is one 
of a common or general interest of many persons, or when tJ:ie parties 
are very numerous and it may be impracticable to bring them all 
before the court, one or more may sue or defend for the benefit of the 
whole. 

§ 6233. When severally liable. Persons severally liable 18', c. ctv. P.
upon the same obligation or instrument, including the parties to am'd. 
bills of exchange and promissory notes, whether the action is brought 
upon the instrument, or by a party thereto to recover against other 
parties 1iable over to him, and persons liable severally for the same 
debt or demand, although upon different obligations or instruments, 
may all, or one or more of them, be included in the same action at 
the option of the plaintiff. 

§ · 6234. Action does not abate. No action shall abate by the § 115, o. ct,. P.
-death, marriage or other disability of a party, or by the transfer of
any interest therein, if the cause of action survives or continues. In
case of the death or other disability of a party, the court on motion at
any time within one year thereafter, or afterwards on a supplemental
complaint, may allow the action to be continued by or against his
representatives or s:uccessor in interest. In case of any other transfer
of interest the action shall be continued in the name of the original
party, or the court may allow the person to whom the transfer is made
to be substituted in the action. After a verdict is rendered in any
action for a wrong, such action shall not abate by the death of any
party, but the case shall proceed thereafter in the same manner as in
cases where the cause of action now survives by law. At any time
after the death or other disability of the party plaintiff the conrt in
which an action is pending upon notice to such persons as it may
direct and upon application of any person aggrieved may, in its dis-
cretion, order that the action be deemed abated, unless the same is
continued by the proper parties within a time to be fixed by the
court\. not less than six months nor exceeding one year from the grant-
ingot the order.

§ 6236. Successor may revive judgment. Where judg- § 86, c. et,. P.
ment baa heretofore or shall hereafter be recovered for the possession 
of real property and the party recovering such judgment shall have 
-Oied subsequent to the recovery thereof, bis successor in interest in 
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said real property, whether by grant, devise or inheritance, may r, vive 
said judgment and enforce the same by execution on motion wi hiD 
one year after said death, or afterwards on supplemental complaint . 
. § 6236. Nonresident intestate. When an intestate, not being 

an inhabitant of the state, shall die out of the state, not leaving 8.8.%ts 
therein, and there is pending in the supreme court an appeal brought 
by such intestate from a judgment against him, the court in which 
such appeal is pending may order the judgment appealed from affirmed 
with costs, unless the attorney for the intestate on said appeal pro
cures such action to be revived within six months after notice to per
fect such appeal by the substitution of a representative in said action. 

§ 6237. Death of one of several parties. In case' of the
death of one of two or more plaintiffs or one of two or more defend
ants, if part only of the cause of action, or part of some of two or 
more distinct causes of action survives to or against the others, the 
action may proceed without bringing in the successor to the rights or 
liabilities of the deceased party; and the judgment will not affect him 
or his interest in the subject of the action; but when it appears proper 
so to do, the court may require or compel the successor, or a person 
who claims to be the successor, to be brought in as a party upon his 
own application or upon the application of a party to the action. 

§ 6238. · Power of court. Interpleader. The court may
determine any controversy between the parties before it, when it can 
be done without prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the controversy cannot 
be bad without fh,, "resence of other parties, the court must cau&& 
them to be brought in. 

� 6239. Intervention when. .Any person may before the 
trial intervene in an action or proceeding, who has an interest in the 
matter in litigation in the success of either party, or an interest 
against both. An intervention takes place when a third person is 
permitted to become a party to an action or proceeding between other 
persons, either by joining the plaintiff in claiming what is sought by 
the complaint, or by uniting with the defendant in resisting th& 
claims of the plaintiff, or by demanding anything adversely to both 
the plaintiff and the defendant, and is made by complaint, setting 
forth the grounds upon which the intervention rests, filed by leave of 
the court and served upon the parties to the action or proceeding 
who have not appeared and upon the attorneys of the parties who 
have appeared, who may answer or demur to it as if it was an origi
nal complaint. 

§ 6240. Interpleader. A defendant against whom an action
is pending upon a contract, or for specific, real or personal property, 
may, at any time before answer upon affidavit that a person not a 
party to · the action and without collusion with him makes against 
him a demand for the same debt or property, upon due notice to such 
person and the adverse party, apply to the court for an order to sub
stitute such person in his place and discharge him from liability to 
either party on his depositing in court the amount of the debt, or 
delivering the property or its value to such person as the court may 
direct, and the court may in its discretion make the order. 
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CHAPTE R 6 .  

OF THE PLACE OF TRIAL OF CIVIL ACTIONS. 

§ 624 1 .  Where subject matter is. Actions for the following 11 112, o. et .... P. 
<)&uses must be tried in the county in which the subject of the action ll l, c. 23, *·

or some part thereof is situated, subject to the power of the court to
i)hange the place of trial in the cases provided by statute : 

1. For the recovery of real property, or of an estate or interest
therein, or for the determinination in any form of such right or inter
�t, and for injuries to real property. 

2. For the partition of real property.
S. For the foreclosure of a mortgage of real property.
4. For the recovery of personal property distrained for any cause.
5. All actions brought on a policy of insurance to recover for loss

or damage to the property insured shall be tried in the county or 
judicial subdivision where such property is situated at the time of its 
loss or damage. 

§ 6242. Where the cause arose. Actions for the following I 93. O. OIT. P. 
eauses must be tried in the county where the cause or some part 
thereof arose, subject to the like power of the court to change the 
place of trial : 

1. For the recovery of a penalty or forfeiture imposed by statute
except that when it is imposed for an offense committed on a lake or 
river or other st.ream of water situated in two or more counties, the 
action may be irought in any county bordering on such lake, river or 
stream, and opposite to the place where the offense was committed. 

2. Against a public officer, or person specially appointed to
execute his duties, for an act done by him by virtue of his office, or 
against a person who by his command or his aid shall do anything 
touching the duties of such officer. 

§ 6243. Where any party resides. In all other cases, sub- ts 11,. o. OITul·
ject to the power of the court to change the place of trial as provided 11 1• �\. 
by statute, the action shall be tried in the county in which the 
defendant or some of the defendants reside at the time of the com-
mencement of the action� provided that, if such county~ is attached 
to another county for judicial purposes, the action shall be tried in 
the latter county; and if none of the defendants shall reside in the 
state, the action may be commenced in any county which the plaintiff 
shall designate in the summons. 

§ 6244. Defendant must ask change. If the county desig- 11 95, 0.  OIY. •· 
nated for that purpose in the complaint is not the proper county, the 
action may, notwithstanding, be tried therein, unless the defendant 
before the time for answering expires demands in writing that the 
trial be had in the proper county and the place of trial be thereupon 
-changed by consent of the parties, or by order of the court as provided 
in this section. The court may change the place of trial in the 
following cases : 

1. When the county designated for that purpose in the complaint
is not the proper county. 

2. Whell there is reason to believe that an impartial trial cannot
be had therein. 
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3. When the convenience of witnesses and the ends of justice
would be promoted by the change. 

§ 6246. Transfer of papers. When the place of trial is
changed all other proceedings shall be had in the county to which 
the place of trial is changed, unless otherwise provided by the consent 
of the parties in writing duly filed ; and the papers shall be filed or 
transferred accordingly. 

C H A P T E U  7 .

MANNER OF COMMENCING CIVIL ACTIONS. 

§ 6246. Action, how commenced. Civil actions in the courts
of this state shall be commenced by the service of a summons. 

§ 6247. Requisites of summons. The summons must con
tain the title of the action, specifying the court in which the action 
is brought, the names of the parties to the action and the name of 
the county in which the plaintiff desires the trial, and shall be sub
scribed by the plaintiff or his attorney, who must add to his signa
ture his address, specifying a place within the state where there is a 
post office. 

§ 6248. Form of summons. The summons exclusive of the
titfe of the action and the subscription must be substantially in the 
following form, the blanks being properly filled : 
The state of North Dakota to the above named defendant : 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer upon the subscriber within thirty 
days after the service of this summons upon you, exclusive of the 
day of service; and in case of your failure to appear or answer 
judgment will be taken against you by default for the relief demanded 
in the complaint. 

Dated . . . . . . . . . . . . . . . . . . . •
§ 6249. Service of complaint. A copy cf the complaint need

not be served with the summons. In such case the summons must 
state where the complaint is or will be filed, and if the defendant 
within thirty days thereafter causes notice of appearance to be given, 
and in person or by attorney demands in writing a copy of the com
plaint, specifying a place within the state where it may be served, a 
copy thereof must within twenty days thereafter be served accord
ingly, and after such service the defendant has thirty days to answer, 
but only one copy need be served on the same attorney. 

§ 6260. Notice of no personal claim. In the case of a
defendant against whom no personal claim is made the plaintiff may 
deliver to such defendant with the summons a notice subscribed by 
the plaintiff or his attorney, setting forth the general object of the 
action, a brief description of the property affected by it, if it affects 
specific real or personal property, and that no personal claim is made 
against such defendant, in which case no copy of the complaint need 
be served on such defendant, unless within the time for answering he 
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shall in writing demand the same. If a defendant on whom ; u�h 
notice is !WI"_Ved unreasonably defends the action, he shall pay costa 
to the plamtiff. , § 525 1.  Lis pendens. Eft'ect ot In an action affecting the 1 101,0. 0IY.P. 
titfe to real property the plaintiff at the time of filing the complaint . l• � 1C.; U::
or at any time afterwards, or the defendant, when he sets up an 

• aa'd. 
affirmative cause of action in his answer and demands substantive 
relief, at the time of filing his answer or at any time afterwards, if 
the same is intended to affect real property, may file for record with 
the register of deeds of each county in which the real property is 
situated a notice of the pendency of the action, containing the names 
of the parties, the object of the action and the description of the real 
property in that county affected thereby; from the time of filing only 
shall the pendency of the action be constructive notice to a purchaser 
or incumbrancer of the property affected thereby ; but if the action 
is for a foreclosure of a mortgage or the enforcement of a mechanic's 
or miner's lien, no such notice need be filed; and every person, whose 
conveyance or incumbrance is subsequently executed or subsequently 
recorded, shall be deemed a subseqent purchaser or incumbrancer 
and shall be bound by all proceedings taken after the filing of such 
notice to the same extent as if he was a party to the action. For the 
purpose of this section an action shall be deemed to be pending from 
the time of filing such notice ; provided, however, that such notice 
shall be of no avail unless it shall be followed by the first publication 
of the summons, or by the personal service thereof on a defendant, 
within sixty days after such filing . · And the court in which the 
action was commenced may, at any time on application of any person 
aggrieved and on good cause shown and on such notice as shall be 
directed or approved by the court, order the notice authorized by 
this section to be canceled of record in whole or in part by the 
register of deeds of any county in whose office the same may have 
been filed or recorded, and such cancellation shall be made by an 
indorsement to that effect on the margin of the record which !!hall 
refer to the order. Such cancellation may in like manner be made 
by the register of deeds upon a written req nest, directing such can-
cellation, signed by the party or the attorney of the party who caused 
such not ice to be filed. 

§ 5252. Summons, hbw served. The summons shall be 1 100, 0. CIT.I'.
served by delivering a copy thereof as follows : · 

· 1' �S'!cL 1881.
1. If the defendant is a minor under the age of fourteen years, to 

such minor personally and also to his father, mother or guardian ; or if 
there is none within the state, then to any person having the care 
and control of such minor, or with whom he shall reside, or in whose 
service he shall be employed. 

2. If the defendant is a person judicially declared to be of
unsound mind or incapable of conducting his own affairs in conse
quence of habitual drunkenness or any other cause and for whom a 
guardian has been appointed, to such guardian and to the defendant 
personally. 

3. If the defendant is a public corporation within this state, to
the mayor or any of the aldermen of any city ; to any of the commis
sioners of a county ; to the president or any of the trustees of any 
incorporated town or village ; to any of the supervisors of a civil 
township ; to any of the members of a school district board. If the 
defendant is the state, to the governor or attorney general. 
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4. If the defendant is a domestic corporation organized under the
laws of the territory of Dakota, or of this state, to the president, or 
other head of the corporation, secretary, cashier, treasurer, a director 
or 'rpanaging or authorized agent thereof, and such �ervice may be 
mad� within or without this state. In case the sheriff shall return 
·the summons with his certificate that no such officer, director 
or agent can conveniently be found in his county, service may be 
made by leaving a copy of the summons at any office of such corpo
ration within this state, with the person in charge of such office. 

5. Inhe defe:c.dant is a foreign corporation, joint stock company
or association, to the secretary of state, unless the defendant is an 
insurance company, in which case, to the commissioner of insurance,
or to the president, secretary, cashier, treasurer, a director or manag
ing agent thereof, if within the state, doing business for the defendant.

6. In all cases when a foreign corporation, joint stock company or 
association shall · not have appointed either the secretary o, state or
commissioner of insurance, as the case may be, as its lawful attorney
upon whom service of process may be made, and such foreign cor
poration, joint stock company or association cannot be personally 
served with such process according to the provisions of subdivision 
6 of this section, it shall be lawful to serve such process on any 
person who shall be found within this state acting as the agent of, or 
doing business for, such corporation, joint stock company or associa
tion. But the service provided for in this subdivision can be made 
upon a foreign corporation, joint stock company or association only 
when it has property within the state or the cause of action arose
therein.

7. In all other cases, to the defendant personally ; and if the
defendant cannot conveniently be found, by leaving a copy thereof 
at his dwelling house in the presence of one or more of the members 
of his family over the age of fourteen fears ; or if the defendant
resides in the family of another, with one o the members of the family 
in which he resides over the age of fourteen/ears.

Service made in any of the modes provide in this section shall be 
taken and held to be personal service ; and all writs, process or orders 
issued by any of the courts of this state or by the judges thereof in 
any action or proceeding shall be served in the manner and upon the 
persons or officers mentioned in this section and none other, except 
in cases when service of papers can be made upon an attorney after 
his appearance as provided by this code. 

F 10.,, C. Clv. P. § 6263. By whom summons served. The summons may be 
served by the sheriff of the county where the defendant may be found, 
or by any other person not a party to the action. The service shall be 
made and the summons returned with proof of the service to the person 

� 1, c. :15, Sp. 
Ul83. 

I 1, 0. 1:Jii, l.:>85 

whose name is subscribed thereto with all reasonable diligence. The 
person subscribing the summons may, at his option by an indorse
ment on the summons, fix a time for the service thereof, and the 
service shall then be made accordingly ; provided, however, that 
whenever any summons or other process shall be served by any per
son other than a sheriff or his duly appointed deputy, no fees shall 
be allowed therefor, either for mileage in traveling or making such 
service, or for serving said summons or process. 

1 1o&. o. c1v. P, § 6264. Service by publication. Cases and manner. am•a. Service of the summons in an action may be made on any defendant
by publication thereof upon filing a verified complaint therein with 
the clerk of the district court of the county in which the action is 
CO[!lmenced, setting forth a cause of action in favor of the plaintiff 
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.and against the defendant, and also filing an affidavit stating the place 
of defendant's residence, if known to'• the affiant, and if not known, 
.stating_ that fact, and further stating : 

1. That the defendant is not a resident of this state ; or,
2. That the defendant is a foreign corporation, joint stock com

pany or association and has no agent or person in this state upon 
whom service may be made under the provisions of section 5252 ; or, 

3. That personal service cannot be made on such defendant within
this state to the best knowledge, information and belief of the person 
making such affidavit, and in cases arising under this subdivision the 
affidavit shall be accompanied by the return of the sheriff of the 
county in which the action is brought, stating that after diligent 
inquiry for the purpose of serving such summons he is unable to 
make personal service thereof upon such defendant. 

The affidavit shall also state or the complaint show: 
1 .  That the defendant has property within this state or debts owing 

to him from residents thereof; or, 
2. That the defendant is a resident of this state and has departed

therefrom with intent to defraud his creditors, or to avoid the service 
of a summons, or keeps himself secreted therein with a like in
tent; or, 

3. That the relief sought in the action consists wholly or partly in
excluding the defendant from any interest in or lien upon specifio 
real or personal property within this state, or in enforcing, regulat
ing, defining or limiting such interest or lien in favor of either party 
to the action ; or otherwise affecting the title to such property; or, 

4. That the action is for divorce or for a decree annulling a mar
riage; or, 

6. That the defendant in any of the cases mentioned in the last
preceding suhdivisions I .  2, 3 and 4 is unknown to the plaintiff. 

§ o:eoo. .Numoer ot puoncat1ons. �erv1ce of the summons
·by publication may be made by publishing the same six times, once
in each week for six successive weeks, in a newspapE\r published in
the county in which the action is pending, if a newspaper is published
in such county and if no newspaper is published in such county, then
in a newspaper published at the seat of 1zovernment of this state.

§ 6266. Mailing summons and complaint. A copy of the
summons and complaint must within ten days after the first publica
tion of •he summons be deposited in some post office in this state, 
postage prepaid, and directed to the defendant to be served at his 
place of· residence, unless the affida'tit for publication states that the 
residenc� of the defendant is unknown. 

§ 0267. Personal service equivalent to publication. After
the affidavit for publication and the complaint in the action are filed, 
personal service of the summons and complaint upon the defendant 
out of the state shall be equivalent to and have the same force and 
effect as the publication and mailinjZ provided for in this chaoter. 

§ 6268. Time when service must be made. The first pub
lication of the summons or personal service of the summons and com
plaint. upon the defendant out of the state must be made within sixty 
days•after the filing of the affidavit for publication; if not so made, 
the action shall be deemed discontinued. 

§ 6269. When service complete. Service by publication is
oomplete upon the expiration of thirty-six days after the first publi
<l8tlon of the summons, or in case of personal service of the summons 
and complaint upon the defendant out of the state, upon the expira
tion of fifteen days after the date of such service. 
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§ 6260. When defendant permitted to defend. The defend
ant, upon whom service by publication is made or his representatives, 
on application and sufficient cause shown at any time before judg
ment, must be allowed to defend the action; and except in an action 
for divorce the defendant, upon whom service by publication is made 
or his representatives, may, in like manner upon good cause shown, 
be allowed to defend after judgment, or at any time within one year 
after notice thereof and within seven years after its rendition on such 
terms as may be just; and if the defense is successful and the judg
ment or any part thereof has been collected or otherwise enforced, 
such restitution may thereupon be compelk•d as the court directs; 
but the title to property sold under such judgment to a purchaser in 
good faith shall not be thereby affected. 

§ 626 1. Joint and several debtors. When the action is
against two or more defendants, and the summons is served on one 
or more, but not on all of them, the plaintiff may proceed as follows : 

1. If the action is against defendants jointly indebted upon con
tract, he may proceed against the defendant served, unleBB the court 
otherwise directs ; and if he recovers judgment, it may be entered 
against all the defendants thus jointly indebted so far only as that it 
may be enforced against the joint property of all and the separate 
property of the defendants served, and if they are subject to arrest, 
against the persons of the defendants served; or, 

2. If the action is against defendants severally liable, he may pro
ceed against the defendants served in the same manner as if they were 
the only defendants. 

3. If all the defendants have been served. judgment may be taken
against any or either of them severally, when the plaintiff would be 
entitled• to judgment against such defendant or defendants, if the 
action had been against them or any of them alone. 

4. If the name of one or more partners shall for any cause have
been omitted in any action, in which judgment shall haYe passed 
against the defendants named in the summons, and such omission 
shall not have been pleaded in such action, the plaintiff in case the 
judgment therein shall remain unsatisfied may by action recover of 
such partner separately upon proving his joint liability, notwithstand
ing he may not have been named in the original action; but the plain
tiff shall have satisfaction of only one judgment rendered for the same 
cause of action. 

& 626 2. Proof of service. Acceptance. Proof of the service 
of the summons and of the complaint or notice, if any, accompanying 
the same, must be as follows: 

1 . H served by t11e sllenti or other officer, his certificate thereof ; or,
2. If by any other person, his affidavit thereof; or,
3. In case of publication an affidavit made as provided in section

56H3 of this code and an affidavit of a deposit of a copy of the sum
mons and 00mplaint in the post office as required by law, if the same 
shall have been deposited ; or, 

4. The written admission of the defendant.
In eases of service otherwise than by publication the certificate,

affidavit or admission must state the time, place and manner of service. 
§ 626 3. Removal of pleadings, etc. , from files. Any orig

inal pleading or paper in any civil action or proceeding, which by 
law is required to be filed in the office of the clerk of the court in 
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which such action or proceeding is pending, ,nay upon the request of 
ihe party filing the same be removed from the files for the purpose of 
serving the same either within or without the state. 

§ 6264 . Jurisdiction. Appearance. From the time of the § 1os, c.c1v. P •.
eervice of the summons in a civil action, or the allowance of a 
provisional remedy, the court is deemed to have acquired jurisdic-
tion and to have control of all the subsequent proceedings. A volun-
tary appearance of a defendant is equivalent to personal service of 
the summons upon him. 

C HA P T E R  8 .

OF PLEADINGS IN CIVIL ACTIONS. 

ARTICLE 1 . - THE Co:MPLAINT. 

§ 6266. Forms of pleading abolished. All forms of plead- § 100, 0. ctv. P.
ing heretofore existing are abolished ; and hereafter the forms of am'd. 
pleading in civil actions in courts of record and the rules by which the 
sufficiency of the pleading is to be determined are those prescribed 
by this code. 

§ 6266. Complaint. What to contain. The first pleading §§ 110, 1u, o.
on the part of the plaintiff is the complaint. The complaint shall Clv. l'. 
contain: 

1. The title of the cause, specifying the name of the cou� in
which the action is brought, the name of county in which the plain
tiff desires the trial to be had and the names of the parties to the 
action, plaintiff and defendant. 

2. A plain and concise statement of the facts constituting a cause
of action without unnecessary repetition. 

3. A demand of the relief to which the plaintiff supposes himself
entitled. If the recovery of money is demanded, the amount thereof 
shall be stated. 

ARTICLE 2. - THE DEMURRER, 

§ 6267. Defendant may demur or answer. The only 11 m, o. 01T. P.
pleading on the part of the defendant is either a demurrer or an answer. 
It must be served within thirty days after the service of the copy of 
the complaint. 

§ 6268. When may demur. The defendant may demur to 11 113, c. c1v. P.
the complaint when it shall appear upon the face thereof, either : 

1. That the court has no jurisdiction of the person of the defend
ant, or the subject of the action; or, 

2. That the plaintiff has not legal capacity to sue ; or,
3. That there is another action pending between the same parties

for the same cause ; or 
4. That there is a defect of parties, plaintiff or defendant ; or,
5. · That several causes of action have been improperly united; or,
6. That the complaint does not state facts sufficient to constitute

a cause of action. 
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§ 6269. Requisitet of demurrer. The demurrer shall dis
tinctly specify the grounds of objection to the complaint. Unless it 
does so, it may be disregarded. It may be taken to the whole com
plaint, or to any of the alleged causes of action stated therein, 

§ 6270. Amended complaint. Service, etc. If the com
plaint is amended, a copy thereof must be served on the defendant, 
who must answer it within thirty days, or the plaintiff upon filing 
with the clerk due proof of the service and of the defendant's omis
sion may proceed to obtain judgment as provided by section 5413, 
but when an application to the court for judgment is necessary, ten 
days' notice thereof must be given to the defendant. 

§ 627 1.  When answer. When any of the matters enumerated.
in section 5268 do not appear upon the face of the complaint, the 
objection may be taken by answer. 

§ 6272. When objection waived. If no such objection is taken
either by demurrer or answer, the defendant shall be deemed to have 
waived the same, excepting only the objection to the jurisdiction of 
the court and the objection that the complaint does not state faots 
sufficient to constitute a cause of action . 

.ARTICLE 3. - THE ANSWER. 

§ 6273. Requisites of answer. The answer of the defendant
must contain : 

1. A general or specific denial of each material allegation of the
complaint controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief. 

2. A statement of any new matter constituting a defense or
counterclaim in ordinary and ·concise language without repetition. 

§ 6274. Requisites of counterclaim. The counterclaim men
tioned in the last section must be one existing in favor of a defend
ant and against a plaintiff between whom a several judgment might 
be had in the action, and arising out of one of the following causes 
of action : 

1 . A cause of action arising out of the contract or transaction set
forth in the complaint as the foundation of the plaintiff's claim, or 
connected with the subject of the action. 

2. In an action arising on contract, any other cause of action
arising also on contract and existing at the commencement of the 
action.; 'l'he defendant may set forth by answer as many defense.a 
and countt'rclaims as he may have, whether they are such as have 
been heretofore denominated legal , or equitable or both. They must 
each be separately stated and refer to the causes of action which they 
are intt'nded to answer in such mannl'r that they may be intelligibly 
distinguished. 

§ 6276. Demurrer and answer. The defendant may demur
to one or more of several causes of action stated in the complaiut and 
answer the residue. 

§ 6276. Sham defenses. Sham and irrelevant answers and
defenses may be stricken out on motion and upon such terms as the 
courts may in their discretion impose. 
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ARTICLE 4. - THE REPLY. 

§ 5277. Reply when. Demurrer to answer. When the
answer ('-Ontains new matter constituting a counterclaim, the plaintiff 

· may within thirty days reply to such new matt.er, denying generally
or specifically each allegation controverted by him, or any knowledge 
or information thereof sufficient to form a belief; and he may allege
in ordinary and concise language without repetition any new matter 
not inconsistent with the complaint constituting a defense to such new 
matter in the answer ; and the plaintiff may in all cases demur to an 
answer containing new matter, when upon its face it does not consti
tute a counterclaim or defense, and the plaintiff may demur to one or
more of such defenses or counterclaims and reply to the residue of 
the counterclaims. And in other cases, when an answer contains 
new matter constituting a defense by way of avoidance, the court may 
in its discretion on the defendant's motion require a reply to such 
new matter; and in that case the reply shall be subject to the same
rules as a reply to a counterclaim. 

§ 5278. Judgment on answer. If the answer contains a state
ment of new matter constituting a counterclaim, and the plaintiff
fails to reply or demur thereto within the time prescribed by law, the 
defendant may move on a notice of not less than ten days for such 
judgment as be is entitled to upon such statement, and if the case 
requires it, a writ•of inquiry of damages may be issued.

§ 5279. Demurrer to reply. If a reply of the plaintiff to any
defense set up by the answer of the defendant is insufficient, the 
defendant may demur thereto, and shall state the grounds thereof.

ARTICLE 5. - GENERAL RULES OF PLEADING. 

§ 5280. Pleading. Subscription. Verification. Every
pleading in a court of record must be subscribed by the party or 
his attorney; and when any pleading is verified, every subsequent 
pleading except a demurrer must be verified also. 

§ 5281. Requisites of verification. The verification must be
to the effect that the same is true to the knowledge of the person 
making it, except as to those matters stated upon information and 
belief, and as to those matters he believes it to be true, except when 
it is made by any person other than the party to the action, in which 
case it must be to the effect that the same is true to the best knowl
edge, information and belief of the person making it; and such verifi
cation must be by the affidavit of the party, his agent or attorney, or 
if there are several parties united in interest and pleading together, 
by one at least of such parties acquainted with the facts, or by the 
agent or attorney of such party. When a corporation is a party, the 
verification may be made by any officer thereof, and when the state, 
or any officer thereof in its behalf, is a party, the verification may be 
made by any person acquainted with the facts. The verification may 
be omitted when an admission of the truth of the allegation might 
subject the party to a prosecution for felony, and no pleading can be 
used in a criminal prosecution against the party as proc:>f of a fact 
1tdmitted or alleged in such pleading. 
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§ 6282. Statement of account. It shall not be necessary for
a party to set forth in a pleading the items of an account therein 
alleged; but he shall deliver to the adverse party, within ten days after 
the demand thereof in writing, a copy of the account, which, if the 
pleading is verified, must be verified by his own oath, or that of his 
agent or attorney, if within the personal knowledge of such agent or 
attorney, to the effect that he believes it to be true, or be precluded 
from giving evidence thereof. The court, or a judge thereof, may 
order a further account, when the one delivered is defective; and 
the court. may in all cases order a bill of particulars of the claim of 
either party to be furnished. 

§ 6283. Liberal construction. In the construction of a plead
ing for the purpose of determining its effect, its allegations shall be 
liberally construed with a view of substantial justice between the 
parties. 

§ 6284. Making pleading definite. If irrelevant or redun
dant matter is inserted in a pleading, it may be stricken out on motion 
of any person aggrieved thereby. .And when the allegations of a 
pleading are so indefinite or uncertain that the precise nature of 
the charge or defense is not apparent, the court may require the 
pleading to be made definite and certain by amendment. 

§ 6286. Pleading a judgment. In pleading a judgment or
other determination of a court or officer of special jurisdiction, it 
shall not be necessary to state tee facts conferring jurisdiction, but 
such judgment or determinatiun may be stated to have been duly · 
given or made. If such allegation is controverted, the party J?leading 
shall be bound to establish on the trial the facts conferring Jurisdic
tion. 

§ 6286. Conditions precedent. In pleading the performance
of conditions precedent in a contract, it shall not be necessary to
state the facts showing such performance; but it may be stated gen
erally that the party duly performed all the conditions on his part; 
and if such "allegations are controverted, the party pleading shall be 
bound to establish on the trial the facts showing such performance. 
In an action or defense founded upon an instrument for the payment 
of money only, it shall be sufficient for a party to give a copy of the 
instrument, and to state that there is due to him thereon from the 
adverse party a specified sum which he claims. 

§ 6287. Private statute. In pleading a private statute, or a
right derived therefrom, it shall be sufficient to refer to such statute 
by its title and the day of its passage, and the court shall thereupon 
take judicial notice thereof. 

§ 6288. Libel or slander. In an action for libel or slander it
shall not be necessary to state in the complaint any extrinsic facts for 
the purpose of showing the application to the plaintiff of the defama
tory matter out of which the cause of action arose, but it shall be 
sufficient to state generally that the same was published or spoken 
concerning the plaintiff, and if such allegation is controverted, the 
plaintiff shall be bound to establish on the trial that it was so pub
lished or spoken. 

§ 6289. Same. Defendant's answer. In the actions men
tioned in the last section, the :!.efendant may in his answer allege 
both the truth of the matter charged as defamatory and any mitigating 
circumstances to reduce the amount of damages ;  and whether he 
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proves the justification or not, be may give in evidence the mitigat-
in� circumstances. • 

� 6290. Answer of possession. In an action to recover the 
possession of property distrained doing damage, an answer that the 
•defendant or person by whose command he acted was lawfully pos
sessed of the real property upo:a which the distress was made, and
that the property distrained was at the time doing damage thereon,
shall be good, without setting forth the title to such real property.

§ 6291 . Joinder of actions. The plaintiff may unite in the
same complaint several causes of action, whether they are such as
have been heretofore denominated legal or equitable, or both, where
they all arise out of :

1. The same transaction, or transactions connected with .the same
subject of action ; or,

2. Contract, express or implied ; or,
3. Injuries, with or wi•' out force, to person and property, or

either ; or,
4. Injuries to character ; or,
5. Claims to recover real property with or without damages for the

withholding thereof, and the rents and profits of the same, or waste
-00mmitted thereon ; or,

6. Claims to recover personal property with or without damages
for the withholding thereof ; or,

7. Claims against a trustee by virtue of a contract, or by operation
-0f law.

But the causes of action so united must all belong to one of these
classes and, except in actions for the foreclosure of mortgages, must
affect all the parties to the action, and not require different places of
trial, and must be separately stated.

§ 6292. Allegations. When deemed true or denied. Every
material allegation of the complaint, not controverted by the answer
as prescribed in section 5273, and every material allegation of new
matter in the answer, constituting a counterclaim, not controverted
by the reply as prescribed in section 5277, shall for purposes of the
.action be taken as true. But the allegation of new matter in the
answer, not relating to a counterclaim, or of new matter in a reply, is
to be deemed controverted by the adverse party as upon a direct denial
or avoidance, as the case may require .

.ARTICLE 6. - MISTAKES IN PLEADING AND AMENDMENTS. 

§ 6293. Variance material and misleading. No variance
between the allegation in a pleading and the proof shall be deemed 
material, unless it bas actually misled the adverse party to his preju
dice in maintaining his action or defense upon the merits. When
ever it shall be alleged that a party has been misled, the fact shall be 
proved to the satisfaction of the court, and in what respect he bas 
been misled ; and thereupon the court may order the pleading to be 
amended upon such terms as shall be just. 

§ 6294. If not material. When the variance is not material
as provided in the last section, the court may direct the fact to be 
found according to the evidence, or may order an immediate amend
ment without costs. 

§ 6296. Failure to prove variance. When, however, the
.allegation of the cause of action or defense to which the proof is 
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uireoted is unproved, not in some particular or particulars onlr, but
in its entire scope and meaning, it shall not be deemed a case o vari
ance within the last two sections, but a failure of proof. 

§ 5296. Amendments. When and how. Any pleading
may be once amended by the party of course without costs and with
out prejudice to the proceedings already had at any time within 
twenty days after it is served, or at any time before the period for 
answering it e�pires; or it can be so amended at any time within 
twenty days after the service of the answer or demurrer to such plead
ing, unless it is made to appear to the court that it was done for the 
purpose of delay and the plaintiff or defendant will thereby lose the 
benefit of a term for which the cause is or may be noticed; and if it 
appears t� the court that such amendment was made for such purpose, 
the same may be stricken out and such terms imposed as to the 
court may seem just. In such case a copy of the amended pleading 
must be served on the adverse party. After the decision of a 
demurrer the court may, in its discretion, if it appears that the 
demurrer was interposed in good faith, allow the party to plead over 
upon such terms as may be just. If the demurrer is allowed for the 
cause mentioned in the fifth subdivision of section 5268, the court 
may, in its discretion and upon such terms as may be just, order 
the action to be divided into as many actions as may be necessary to 
the proper determination of the causes of action therein mentioned. 

§ 5297 . Court may amend. Terms. The court may, before
or after judgment in furtherance of justice and on such terms as 
may be proper, amend any pleading, process or proceeding by adding 
or striking out the name of any party ; or by correcting a mistake in 
the name of a party, or a mistake in any other respect ; or by insert� 
ing other allegations material to the case ; or, when the amendment 
does not change substantially the claim or defense, by conforming the 
pleading or proceeding to the facts proved. 

§ 5298. Pleading after time. The court may likewise, in its
discretion and upon such terms as may be just, allow an answer or
reply to be made, or other act to be done, after the time limited by 
this code, or by an order enlarge such time ; and may also, in its dis
cretion and upon such terms as may be just at any time within one 
year after notice thereof, relieve a party from a judgment, order or
.other proceeding taken against him through his mistake, inadvert
ence, surprise or excusable neglect, and may supply an omission in 
any proceeding; and whenever any proceeding taken by a party fails 
to conform in any respect to the provisions of this code, the court 
may, in like manner and upon like terms, permit an amendment of 
such proceedings, so as to make it conformable thereto. 

§ 5299. Unknown name. When the plaintiff shall be
ignorant of the name of a defendant, such defendant may be desig
nated in any pleading or proceeding by any name; and when his true 
.name shall be discovered the pleading or proceeding may be amended 
accordingly. 

§ 5300. · Trivial defects disregarded. The court shall, in
every stage of an action, disregard any error or defect in the plead
ings or proceedings, which shall not affect the substantial rights of 
the ad verso party ; and no judgment shall be reversed or affected by 
reason of\such error or defect. 
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§ 1>301 . Supplemental pleading. The plaintiff and defendant § 1'6, 0, ClV. :P.
respectively may be allowed on motion to make a supplemental com-
plaint, answer or reply, alleging facts material to the case occurring 
after the former complaint, answer or reply, or of which the party 
was ignorant when his former pleading was made. 

CH A PTE R 9 .  

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 

§ 1>302. Classi1led. The provisional remedies in civil actions 1 1'7, 0, Clv. P. 
are : 

1. Arrest and bail.
2. Claim and delivery of personal property.
3. Injunction.
4. Attachment. .
6. Receivers.
6. Deposit in court.

ARTICLE 1. - ARREST AND BAIL. 

§ 5303. Arrest limited. Contempt. No person shall be
arrested in a civil action except as prescribed by this code; but this 
provision shall not apply to proceedings for contempt. 

§ 5304. Defendant may be arrested, when. The defendant
may be arrested as hereinafter prescribed in the following cases : 

1 . In an action for the recovery of damages for an injury to per
son or character, or for injuring or for wrongfully taking, detaining 
or converting property. 

2. In an action for money or property embezzled or fraudulently
misapplied or converted to his own use by a public officer, or an 
officer of a corporation, or an attorney, factor, broker, agent or other 
person in a fiduciary capacity, in the course of his employment as 
such. 

3. In an action to recover the possession of personal property
unjustly detained, when the property, or any part thereof, has been 
concealed, removed or disposed of, so that it cannot be found or taken 
by the sheriff and with the intent that it should not be found or 
taken, or with the intent to deprive the plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a fraud in contracting
the debt, or in incurring the obligation for which the action is 
brought, or in concealing or disposing of the property, for the taking, 
detention or conversion of which the action is brought, or when the 
action is brought to recover damages for fraud or deceit. 

5. When the defendant has removed or disposed of his property
or is about to do so with the intent to defraud his creditors 

But no female shall be arrested in any action except for willful 
injury to person, character or property. 

§ 5305 . Where order obtained. An order for the arrest of
th� defendant must be obtained from a judge of the court in which 
the action is brought. 
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§ 6306 . Basis of order. The order may be made whenever it
appears to the judge by the affidavit of the plaintiff or some other 
person, that a sufficient cause of action exists and that the case is 
one of those mentioned in section 5304. The affidavit must be either 
positive or upon information and belief ; and when upon information 
and belief, it must state the facts upon which the information and 
belief are founded. If an order of arrest is made, the affidavit must 
be filed in the office of the clerk of the court. 

§ 6307. Undertaking from plaintiff: Before making the
order the judge shall require a written undertaking on the part of the 
plaintiff with or without sureties, to the effect that if the defendant 
recovers judgment, the plaintiff will pay all costs that may be awarded 
to the defendant and all damages which he may sustain by reason of 
the arrest, not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars. If the undertaking is executed 
by the plaintiff without sureties, he shall annex thereto an aJ)idavit 
that he is a resident and householder or freeholder within the state, 
and worth double the sum specified in the undertaking over all his 
debts and liabilities and exclusive of all property exempt from execu
tion by the laws of this state. 

§ 6308. When order issued and served. The order may be
made to accompany the summons, or at any time afterwards before 
jud�ment. It shall require ihe sheriff of the county, where the 
defendant may be found, forthwith to arrest him and hold him to
bail in a specified sum, and return the order at a place and time 
therein mentioned to the plaintiff or his attorney by whom it shall be 
subscribed or indorsed. But such order of arrest shall be of no avail 
and shall be vacated or set aside on motion, unless the same is served 
upon the defendant as provided by law before the docketing of any 
judgment in the action ; and the defendant shall have thirty days o.fter 
the service of the order of arrest, in which to answer the complaint in 
the action and to move to vacate the order of arrest or to reduce the 
amount of bail. 

§ 6309 . Papers served on defendant. The affidavit and
order of arrest shall be delivered to the sheriff, who upon arresting 
the defendant shall deliver to him a copy thereof. 

§ 63 1 0. Sheriff's duties. Bail. The sheriff must execute the
order by arresting the defendant and keeping him in custody until 
discharged by law, and may call the power of the county to his aid in 
the execution of the arrest as in case of process. The defendant may 
give bail whenever arrested at any hour of the day or night, and must 
have reasonable opportunity to procure it before being committed to 
prison. 

§ 63 1 1. Discharge. The defendant at any time before execu
tion shall be discharged from the arrest, either upon giving bail or 
upon depositing the amount mentioned in the order of arrest as pro
vided in this article. 

§ 63 12. Bail how given. The defendant may give bail by
causing a written undertaking in the sum specified in the order of 
arrest to be executed by two or more sufficient bail, stating their 
places of residence and occupations, to the effect that the defendant 
shall at all times render himself answerable to the process of the 
court during the pendency of the action, and to such as may be 
issued to enforce the judgment thereon, or if he is arrested for the 
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cause mentioned in the third subdivision of section 5304, an under
taking to the same effect as that provided in section 5336. 

§ 6313. Surrender by bail. At any time before a failure to
comply with the undertaking the bail may surrender the defendant 
in their exoneration, or he may surrender himself to the sheriff of 
the county where he was arrested in the following manner : 

1. A certified copy of the undertaking of the bail shall be deliv
ered to the sheriff, who shall detain the defendant in his custody 
thereon as upon an order of arrest, and shall by a certificate in 
writing acknowledge the surrender. 

2. Upon the production of a copy of the undertaking and sheriff's
<iertificate, a judge of the court may, upon a notice to the plaintiff of 
eight days with a copy of the certificate, order that the bail be 
exonerated; and on filing the order and the papers used on said appli
cation they shall be exonerated accordingly. But this section shall 
not apply to an arrest for a cauee mentioned in subdivision 3 of section 
5304, so as to discharge the bail from an undertaking given to the 
effect provided by section 5331:i. 

§ 63 1 4. Bail may arrest. For the purpose of surrendering
the defendant the bail at any time or place before they are finally 
-0harged may themselves arrest him, or by a written authority indorsed 
on a certified copy of the undertaking may empower any person of 
suitable age and discretion to do so. 

§ 631 6. Action against bail. In case of failure to comply
with the undertaking the bc.il may be proceeded against by action 
only. 

§ 6316. Bail exonerated. The bail may be exonerated either
by the death of the defendant, or his imprisonment in the penitentiary, 
or by his legal discharge from the obligation to render himself amen-
able to the process, or by his surrender to the sheriff of the county 
where he was arrested in execution thereof, within twenty days after 
the commencement of the action against the bail or within such 
further time as may be granted by the court. 

§ 6317. Plaintiff' may except to bail. Within the time lim
itea for that purpose the sheriff shall deliver the order of arrest to the 
plaintiff, or the attorney by whom it is subscribed, with his return 
indorsed, and a certified copy :>f the undertaking of the bail. The 
plaintiff within ten days thereafter may serve upon the sheriff a notice 
that he does not accept the bail, or he shall be deemed to have accepted 
it and the sheriff shall be exonerated from liability. 

§ 63 18. Justification. On the receipt of such notice the sheriff
or defendant may, within ten days thereafter, give to the plaintiff, or 
the attorney by whom the order of arrest is subscribed, notice of the 
justification of the same or other bail, specifring the place of resi-
dence and occupation of the latter, before a Judge of the court at a 
specified time and place; the time to be not less than five nor more 
than ten days thereafter. In case other bail is given there shall be a 

§ 158, C. CIT, P,

II 1:.9, C. Clv. P. 

§ 160, C. Clv. P.

II 161, C. Clv. P. 

§ 162, C. Clv. P.

II 163, C. CIT, I', 

new undertaking in the form prescribed in section 5312. 
§ 63 19. Requisites of bail. The qualifications of bail must be . § 1s,, c. c1v. P. 

as follows : 
1. Each of them must be a resident and householder or freeholder

within the state. 
2. They must each be worth the amount specified in the order of

arrest, exclusive of property exempt from execution ; but the judge, or 
a justice of the peace. on justification, may allow more than two bail 
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to justify severally in amounts less than that expressed in the order, 
if the whole justification is equivalent to that of two sufficient bail. 

§ 5320. Examination of bail. For the purpose of' justifica
tion each of the bail shall attend before any judge of a district court, 
or a justice of the peace, at the time and place mentioned in the notice, 
and may be examined on oath on the part of the plaintiff touching his 
sufficiency in such manner as the judge or justice of the peace in dis
cretion may think proper. The examination shall be reduced to writ
ing and subscribed by the bail if required by the plaintiff. The costs 
of the justification shall be paid by the party offering the bail, if the 
same is found not sufficient, but if sufficient then the party excepting 
shall pay such costs. Such costs shall be returned by the officer with 
his report of the justification and shall be taxed by the court in which 
the action is pending as other costs are taxed. 

§ 5321.  Allowance o:t: If the judge or justice of the peace
finds the bail sufficient, he shall annex the examination to the under
taking, indorse his allowance thereon and cause them to be filed 
with the clerk ; and the sheriff shall thereupon be exonerated from 
liability. 

§ 1>322. Deposit. Discharge . The defendant may at the
time of his arrest instead of giving bail, deposit with the sheriff the 
amount mentioned in the order. The sheriff shall thereupon give 
the defendant a certificate of the deposit, and the defendant shall be 
discharged out of custody. 

§ 5323. Payment into court. The sheriff shall within four
days after the deposit pay the same into court, and shall take from 
the officer receiving the same two certificates of such payment, one of 
which he shall deliver to the plaintiff and the other to the defendant 
or his attorney. For any default in making such payment the same 
proceedings may be had on the official bond of the sheriff to collect 
the sum deposited as in other cases of delinquency. 

§ 5324. Refunded on approved bail. If money is deposited
as provided in the last two sections, bail may be given and justified 
upon notice as prescribed in section 5318 at any time before judg
ment ; thereupon the judge, before whom the Justification is had, 
shall direct in the order of allowance, that the money deposited be 
refunded by the sheriff to the defendant and it shall be refunded 
accordingly. 

§ 5325. Applied on judgment. When money shall have been
so deposited, if it remains on deposit at the time of an order or judg
ment for the payment of money to the plaintiff, the clerk shall under 
the direction of the court apply the same in satisfaction thereof, and 
after satisfying the judgment shall refund the surplus, if any, to the 
defendant. If the judgment is in favor of the defendant, the clerk 
shall refund to him the whole sum deposited and remaining unapplied. 

§ 5326. Sheriff's liability. If after being arrested, when there
is a jail to which the defendant may be committed, the defendant 
escapes or is rescued, or bail is not given or justified, or a deposit is 
not made instead thereof, the sheriff shall himself be liable as bail . 
But he may discharge himself from such liability by the giving and 
justification of bail as provided in sections 5318, 53H), 5320 and 5321 
at any time before process against the person of the defendant to 
enforce an order or judgment in the action. 
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§ 6327. Judgment against sheriff. If a judgment is recov- 11112,0.etv.P.
ered against the sheriff upon his liability as bail and an execution 
thereon is returned unsatisfied in whole or in part, the same proceed-
ings may be had on the official bond of the sheriff to collect the 
deficiency as in other cases of delinquency. 

§ 6328. Bail liable to sherifl: The bail taken upon the arrest 111s, c. ctv. P.
shall, unless they justify or other bail is given or justified, be liable 
to the sheriff by action for damages which he may sustain by reason 
of such omission. 

§ 6329. Motion to vacate arrest. A defendant arrested may 1m,c.c1v.P.
at any time before judgment apply on motion to vacate the order of 
arrest or to reduce the amount of bail. 

§ 6330. Heard upon affidavits. If the motion is made upon I 1'15, c. c1v. P.
affidavits on the part of the defendant, but not otherwise, the plain-
tiff may oppose the same by affidavits, or other proofs, in addition to 
those on which the order of arrest was made . 

.ARTIOLE 2. - CLAIM AND DELIVERY OF PERSONAL PROPERTY. 

§ 5331. When may claim. The plaintiff in an action to 111s,c.c1v.P.
recover the possession of personal property may, at the time of issu-
ing the summons or at any time before answer, claim the immediate 
delivery of such property as provided in this article. 

§ 6332. Plaintiff's affidavit. When a delivery is claimed, an un,o.OIT.�
affidavit must be made by the plaintiff, or by some one in his behalf 
stating: 

1. That the plaintiff is the owner of the property claimed, par
ticularly describing it, or is lawfully entitled to the possession thereof 
by virtue of a special property therein, the facts in respect to which 
shall be set forth. 

2. That the property is wrongfully detained by the defendant.
3. The alleged cause of the detention thereof according to his

best knowledge, information and belief. 
4. That the same has not been taken for a tax, assessment or fine

pursuant to a statute; or seized under an execution or attachment 
against the property of the plaintiff; or, if so seized, that it is by 
statute exempt from such seizure; and, 

5. The actual value of the property.
§ 6333. Requisition to sherifl: The plaintiff may, thereupon, 11'18,o.cfr.r.

by an indorsement in writing upon the affidavit, require the sheriff 
-0f the county, where the property claimed may be, to take the same 
from the defendant and deliver it to the plaintiff. 

§ 6334. Securitybyplaintift Upon the receipt of the affidavi 1179,C,etv.P.
and notice with a written undertaking executed by one or more 
sufficient sureties approved by the sheriff, to the effect that they are 
bound in double the value of the property as stated in the affidavit 
for the prosecution of the action for the return of the property to 
the defendant, if return thereof is adjudged, and for the payment to 
him of such sum as may for any cause be recovered against the 
plaintiff, the sheriff shall forthwith take the property described in 
the affidavit, if it is in the possession of the defendant or his agent 
and retain it in bis custody. He shall also without delay serve on the 
defendant a copy of the affidavit, notice and undertaking by deliver-
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ing the same to him personally, if he can be found, or to his agent 
from whose possession the property is taken; or, if neither can be 
found, by leaving them at the usual place of abode of either with 
some person of suitable age and diseretion. 

§ 1>336. Exceptions by defendant. The defendant may,
within three days after the service of a copy of the affidavit and 
undertaking, give notice to the sheriff that he excepts to the suffi
ciency of the sureties. If he fails to do so, he shall be deemed to 
have waived all objection to them. When the defendant excepts, 
the sureties shall justify on notice in like manner as bail upon an 
arrest. And the sheriff shall be responsible for the sufficiency of the 
sureties, until the objection to them is either waived as above pro
vided, or until they shall justify, or new sureties shall be substituted 
and justify. If the defendant excepts to the sureties, he cannot 
reclaim the property as provided in the next section. 

§ 6336. Redelivery to defendant. At any time before the
delivery of the property to the plaintiff the def,endant may, if he does 
not exeept to the sureties of the plaintiff, require tb'3 return thereof 
upon giving to the sheriff a written undertaking executed by two or 
more sufficient sureties, to the effect that they are bound in double 
the value of the property as stated in the affidavit of the �laintiff for 
the delivery thereof to the plaintiff, if such delivery is adJudged and 
for the payment to him of such sum as may for any cause be recovered 
against the defendant. If a return of the property is not so required 
within three days after the taking and service of notice on the defend
ant, it shall be delivered to the plaintiff except as provided in sec
tion 5341. 

§ 6337. Justification. The defendant's sureties upon a notice
to the plaintiff of not less than two nor more than six days shall 
justify before a judgE1 or justice of the peace in the same manner as 
bail on arrest; upon such justification the sheriff shall deliver the 
property to the defendant. The sheriff shall be responsible for the 
defendant's sureties, until they justify, or until justification is com
pleted or expre�ly waived, and may retain the property until that 
time; but if they, or others in their place, fail to justify at the time 
and plaee appointed, he shall deliver the property to the plaintiff. 

§ 6338. Same. The qualifications of sureties and their justifi
cation shall be as are prescribed by sections 5319 and 5320 in respect 
to bail upon an order of arrest. 

§ 6339. Concealed property. If the property, or any part
thereof, is concealed in a building or inclosure, the sheriff shall pub
licly demand its delivery. If it is not delivered, he shall cause the 
building or inclosure to be broken open and take the property into 
his possession; and, if necessary, he may call to his aid the power of 
his county. 

§ 6340. Keeping property. When the sheriff shall have taken
property as in this article provided, he shall keep it in a secure place 
and deliver it to the party entitled thereto upon receiving his lawful 
fees for taking and his necessary expenses for keeping the same. 

§ 6341. Claim by third persons. If the property taken is
claimed by any other person than the defendant or his agent, and such 
person shall make affidavit of his title thereto and right to the posses
sion thereof, stating the grounds of such right and title, and serve the 
same upon the sheriff, the sheriff shall not be bound to keep the 
property or deliver it to the plaintiff, unless the plaintiff on demand 
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of him or his agent shall indemnify the sheriff against such claim by 
an undertaking executed by two sureties, accompanied by their affida
vits, that they are each worth double the value of tbe property as 
specified in the affidavit of the plaintiff exclusive of property exempt 
from execution, and freeholders or householders of the county. And 
no claim to such property by any other person than the defendant or 
his agent shall be valid against the sheriff, unless made as aforesaid; 
and notwithstanding such claim, when so made, he may retain the 
property a reasonable time to demand such indemnity. 

§ 6342. Papers filed with clerk. The sheriff shall file the 3187, c. c1v. P.
notice and affidavit with his proceedings thereon with the clerk of 
the court in which the action is pending within twenty days after 
taking the property mentioned therein. 

ARTICLE 3. - INJUNCTION. 

§ 6343. Injunction by order. The writ of injunction as a
provisional remedy is abolished, and an injunction by order is sub
stituted therefor. The order may be made by the court in which the 
action is brought, or by a judge thereof in the cases provided in the 
nflxt se<>tion and, when made by a judge, may be enforced !I.S the order 
of the court. 

� 6344. Cases when granted. An injunction may be granted 
in either of the following cases: 

1. When it shall appear by the complaint that the plaintiff is
entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of some act, 
the commission or continuance of which during the litigation would 
produce injury to the plaintiff; or, 

2. When <luring the litigation, it shall appear that the defendant
is doing, or threatens, or is about to do, or procuring or suffering 
some 1wt to be <lone in violation of the plaintiff's rights respecting 
the subject of the action and tending to render the judgment inef
fectual, a temporary injunction may be granted to restrain such act. 

3. And, when during the pendency of an action it shall appear by
affidavit that the defendant threatens, or is about to remove or dispose 
of his property, with intent to defraud his creditors, a temporary 
injunction may be granted to restrain such removal or disposition, 

§ 6346. Time. Papers served. The injunction may Le
granted at the time of commencing the action or at any time after
wards before judgment upon its appearing satisfactorily to the court 
or judge by the affidavit of the plaintiff, or of any other person, that 
1mfficient grounds exii,t. therefor. A copy of the affidavit must be 
served with the injunction. 

§ 6346. After answer. An injunction shall not be allowed
after the defendant shall have answered unless upon notice or upon 
an order to show cause; but in such case the defendant may be 
restrained until the decision of the court or judge granting or refusing 
the injunction. s 6347. Security. Damages. When no provision is madP
by st_atute as �o security upo� an injunction, the court or �ud_ge sh.all
reqmre a written undertaking on the part of the plambff with· 
or without sureties, to the effect that the plaintiff will pay to the 
party enjoined such damages, not exceeding an amount to be specified, 
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as he may sustain by reason of the injunction, if the court shall 
finally decide that the plaintiff was not entitled thereto. The damages 
may be ascertained by a reference or otherwise as the court shall 
direct. 

,§ 11111, o. c1v. P. § 6348. Order to show cause. If the court or judge deems it
proper that the defendant, or any of the several defendants, should be 
heard before granting the injunction, an order may be made requiring 
cause to be shown at a specified time and place, why the injunction 
should not be granted; and the defendant may in the meantime be 
restrained. 

'119', o. c1v. P. § f>349. Against corporation. .An injunction to suspend the
general and ordinary business of a corporation must not be granted 
without due notice of the application therefor to the proper officer of 
the corporation, except when the state is a party to the proceeding. 

1 UG, c. c1v. P. § 6360. Application to vacate. If the injunction is granted
by a judge of the court without due notice, the defendant at any 
time before the trial may apply, upon notice to a judge of the court 
in which the" .lCtion is brought, to vacate or modify the same. The 
application may be made upon the complaint and the affidavits on 
whioh the injunction was granted or upon affidavits on the part of 
defendant with or without the answer. 

ttte,O.ClT. P. § 6361. Counter af!idavits. If the application is made upon
affidavits on the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavit or other proofs in addition to those 
on which the injunction was granted. 

C 30, 1887. 

ARTICLE 4.-ATTACIDIENT. 

§ 6352. When attachment may issue. In an action on a
contract or judgment for the recovery of money only, for the wrong• 
ful conversion of personal property, or for damages, whether aris• 
ing out of contract or otherwise, the plaintiff at or after the com• 
mencement thereof may have the property of the defendant attached 
in the following eases: 

1. When the defendant is not a resident of this statP. or is a
foreign corporation. 

2. When the defendant has absconded or concealed himself.
3. When the defendant bas removed or is about to remove hiti

p1·operty, or a material part thereof from this state, not lea.vine: 
enough therein for the payment of his debts. 

4. When the defendant has sold, assigned, transferred, secreted
or otherwise disposed of, or is about to sell, assign, transfer, secret•! 
or otherwise dispose of his property, with intent to cheat or defrand 
his creditors, or to hinder or delay them in the collection of their 
debts. 

5. When the defendant is about to remove his residence from
the county where be resides with the intention of permanently 
changing the same, and fails or neglects on demand to give security 
for the debt upon which the action is commenced. 

6. When the debt upon which the action is commenced was in•
curred for property obtained under false pretenses. 

7. When the defendant is about to remove bis property •>r a
material part thereof from the state with the intent or to the effect 
of cheating or defrauding his creditors or hindering or delayin� 
them in the collection of their debts. 

8. In an action to recover purcliase money, for personal pro-pel'ty
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sold to the defendant, an attachment may be issued and levied upon 
such property. 

§ 6363. Attachment on claim before due. The plaintiff
may bring an action on his claim before it is due and have the prop
erty of the defendant attached in any of the cases mentioned in the 
preceding section except in subdivisions 1, 2 and 5. The proceedings 
on such attachment shall be conducted in all respects as if the claim 
was due, bu t judgment must not be rendered in the action until the 
debt upon which such act ion is commenced shall become due, and the 
complaint must sta te  that the action is commenced bofore the debt is 
due for fhe purpo e of obtaining the issuance of an attachment, but 
need not state the grounds of the attachment ;  and upon the discharge 
of such attachment except under the proYisions of section 5371 the 
action i:,h11.ll be dismissed, but without prejudice to the bringing of a 
new action. 

§ f>ijf>4. When action deemed commenced. Within the
meaning of the last two sections an action shall be deemed commenced 
when the summons is issued, but personal servic of such summons 
must be made or publication thereof commenced within sixty days 
after the issuance of the warrant of attachment. 

§ 1>366. Warrant by whom issued. The warrant of attach
ment shall be issued by tho clerk of the court in which the action is 
commenced, shall be attested in the name of the presiding judge and 
sealed with th <' seal of the court. 

§ 6366 . Warrant. Upon what issued. The warrant shall
issue upon a Vl'ri fied complaint, setting forth a proper cause of action 
for attachment in favor of the plaint iff and against the defendant, 
and an affidavit, sett ing forth in the language of the statute one or 
more of th grounds of attachment enumerated in section 5352, if the 
claim is due upon which the action is commenced ; and if not due, 
one or more of the grounds of attachment enumorated in subdivisions 
3, 4, 6 and 7 of that  srction . 

§ 6367. Requisites of warrant. The warrant must briefly
recite the statutory grounds of the attachment, but shall not set forth 
plaintiff's cause of act ion ,  and m ust ho directed to the sheriff of any 
county in which property of su('h defemlant may be and must require 
him to att ach and safe ly kcrp all tho property of such defendant 
within his county not ex0mpt from expcu tion ,  or so much thereof as 
may be sufficil 'nt to sat i sfy the  plain t i ff 's  demand with costs and dis
bursements, the amount of which demand m ust be stated in the war
rant in conform i ty  with tho compla int ,  un less t lw  defendant d,, J i,ers 
to him an u nclertak i 1 1g i n  favor of t hr pla in t iff with suffici0n t surety 
to the effect that he wi l l  pay any j udgment which thfl pla in t i ff may 
obtain against him in t he ad ion, or an u n< lPr taking wi th l ikl' snreiy 
to the effect that the proJ JL•r t y of such < l l ' fl' nda 1 1 t ,  which has lwen or 
is about to be at taclw<l, shal l  he forthcoming i n  snh,t an t i al ly as good 
condition as it is at the t ime  of gi ,·ing I lw undert aking to answer such 
judgment, which undl'rtaking shall be iu au amount ct1ual to the 
value of such property according to the sheriff's inventory. Several 
warrants may be issued at the same time to the sheriffs of differ�nt 
eounties. 

§ 6368. Plaintiff's undertaking. Exceptions thereto.
Before issuing the warrant the clerk must require a written under
taking on the part of the plaintiff with sufficient surety, to the effect 
that if the defendant recovers judgment or the attachment is set aside 
by the order of the court, the plaintiff will pay all costs that may be 
awarded to the defendant, and all damages which he may sustain by 
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reason of the attachment, not exceeding the sum named in the undertaking, which must be at least the amount of the claim specified inthe warrant and in no case less than two hundred and fifty dollars.The defendant may at any time within ten days after a levy under awarrant of attachment except to the sufficiency of the surety uponsuch undertaking. Thereupon the surety must justify upon thelike notice and in like manner as bail upon an arrest ; or a newundertaking must be given with new surety which shall be filed asprovided in section 5359, and thereupon the same proceedings may behad upon such undertaking as upon the original undertaking. If thedefendant does not except as prescribed in this section he is deemedto have waived all objection to the surety. If the attachment is setaside by order of the court the defendant may bring an action uponsuch undertaking without first obtaining judgment against the plAintiff in thf' R�tion in which sm�h undertaking WRS given. § 6369. What papers must be filed. The plaintiff at the timeof procuring the warrant must file in the office of the clerk of thecourt, in which the action is commenced, the complaint, affidavit andundertaking upon which such warrant is issued. § 6360. Execution of warrant. The sheriff must immediatelyexecute the warrant by levying upon so much of the personal and realproperty of the defendant within his county, not exempt from execution, as will satisfy the plaintiff's demand with the costs and disbursements. He must take into his custody all books of account, vouchersand other papers relating to the personal property attached, and allevidences of defendant's title to the real property attached, which hemust safely keep to be disposed of as prescribed in this article. Th11sheriff, to whom a warrant of attachment is delivered, may levy frorntime to time and as often as is necessary, until the amount for which it was isimed has been secured, or final judgment has been renderedin the action. § 63tH.  Inventory to be made. Perishable property.Immediately upon making such seizure the sheriff shall make a true and complete inventory of all the property so seized and of the books.vouchers and papers taken into his custody, stating therein the estimated value of the several articles and kinds of personal property�enumerating such of them as are perishable, and giving a descriptionof the real property so attached, which inventory must be signed bythe sheriff. Any subsequent execution of the warrant of attachmentupon other property of the debtor must be made, and an inventorythereof made in like manner. The sheriff shall within twenty daysafter making such seizure file such inventory and a return of bisdoings upon such attachment with the clerk of the district court whoissued the warrant. In case a forthcoming undertaking is given bythe defendant under the provisions of section 5357 for propertybefore a levy has been made thereon, the sheriff shall make andreturn an inventory of such property in accordance with the provisions of this section. § 6362. Attachment, how levied. A levy under a warrant ofattachment must be made as follows : 1 .  Upon real property, by the sheriff's filing with the register ofdeeds of the county, in which the property is situated, a notice ofthe attachment subscribed by him, stating the names of the parties to the action, the amount of the plaintiff's claim as stated in the warrant and a description of the property levie<l upon, which notice 
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must be recorded and indexed by the register of deeds in like man. 
ner and in the same book as a notice of the pendency of an action. 

2. Upon personal property which by reason of its bulk or other
cause cannot be immediately removed, by the sheriff's filing with the 
register of deeds a notice of the same kind as described in subdivision 
1 of this section ; and such levy shall be equally valid and effectual 
as if the articles had been seized and the possession and control 
thereof retained by the officer. 

Upon cattle or horses running at large and commonly known as 
range stock, between the first day of November and the next succeed
ing fifteenth day of .May, by the sheriff's filing with the register of 
deeds of the county in which such property is running at large a 
notice of the same kind as described in subdi,ision 1 of this sec
tion, specifying the number as near as may be and containing a 
description of such stock by marks and brands ; and such levy shall 
be equally valid and effectual as if such cattle and horses had been 
seized and the possession and control thereof retained by the officer. 

The register of deeds shall receive and file all such notfoes, num
bering the same consecutively, and must keep the same in his office 
in l'egular an<l orderly file an<l shall make an entry thereof in a book 
t<:t be kept for that purpose, and designated as the index of attach
ments, in the order in which they are received, which entry shall 
contain in separate columns the names of the defendants alphabeti
cally arranged, the names of the plaintiffs, the number indorsed 
upon the notice, the amount claimed by the plaintiff and the time of 
the filing. 

Notwithstanding the provisions of this subdivision an attachment 
may, by direction of the plaintiff or his attorney, be levied upon the
property mentioned in this subdivision in accordance with subdivision 
3 of this section ; but if additional costs are made by such a levy the
same shall not be allowed to the plaintiff, if in the judgment of th& 
court the taking of the property into the custody of the sheriff was 
unnecessary. 

3. Upon personal property capable of manual delivery, including
bonds, promissory notes or other instruments for the payment of 
money, by taking the same into the sheriff's actual custody. He must 
thereupon without delay deliver a copy of the warrant to the person 
from whose custody such property is taken. 

4. Upon other personal property by leaving a copy of the warrant
and a notice showing the property attached with the person holding 
the same ; or, if it consists of a demand other than as specified in the 
last subdivision, with the person against whom it exists, or if it con
sists of a right or share in the stock of a corporation or interest or
profits thereon, with the president or other head of the corporation, 
or the secretary, cashier or managing agent thereof. 

The lien of the attachment shall be effectual from the time when a 
levy is made in accordance with the foreg0ing provisions. 

§ 6363 . Pledged or mortgaged property may be levied
on. When property is pledged or mortgaged for the payment of 
money or the performance of any contract or agreement, the right 
and interest in such property of the person pledging or mortgaging 
the same may be attached and sold on execution, and the purchaser 
at such sale shall acquire all the right and interest of the defendan t 
t herein. 
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§ 6364. Warrant and notice of levy to be served. In the
cases mentioned in subdivisions 1 and 2 of section 5362 the sheriff 
shall within thirty days after the levy of an attachment serve the 
warrant of attachment together with a notice of levy, describing the 
particular property levied on in the manner provided for the service 
of a summons in section 5252, as follows: 

1. If the levy is made upon real property, upon the occupant
thereof, if any. 

2. If upon personal property mentioned in said subdivision 2,
upon the person in whose custody the same may be. 

The failure of the sheriff to serve such warrant or notice shall not 
invalidate the levy, but the sheriff shall be liable to the person whose 
property is attached for any damages which he may sustain by reason 
of such failure. 

§ 6366. Property claimed by third person. Claim how
made. If any property levied upon by the sheriff by virtue of a 
warrant of attachment is claimed by any other person than the 
defendant and such person, his agent or attorney, makes affidavit of 
his title thereto or right to the possession thereof, stating the value 
thereof and the ground of such title or right, the sheriff may release 
such levy, unless the plaintiff on demand indemnifies the sheriff 
against such claim by an undertaking executed by a sufficient surety ; 
and no claim to such property by any other person than the defend
ant shall be valid against the sheriff, unless so made; and notwith
standing such claim, when so made he may retain such property under 
levy a reasonable time to demand such indemnity. 

§ 6366. Certificate of defendant's interest. Upon the appli
cation of the sheriff, holding a warrant of attachment, the president 
or other head of a corporation, or the secretary, cashier or mnnaging 
agent thereof, or a debtor of the defendant, or a person holding prop
erty, including a bond, promissory note or other instrument for the 
payment of money belonging to the defendant, must furnish to the 
sheriff a certificate under his hand, specifying the rights or number 
of shares of the defendant in the stock of the corporation with all divi
dends declared or incumbrances thereon ; or the amount, nature and 
description of the property held for the benefit of the defendant, or of 
the defendant's interest in property so held, or of the debt or demand 
owing to the defendant, as the case requires. If such officer, debtor 
or individual refuses to furnish such certificate, or if it is made to 
appear by affidavit or otherwise to the satisfaction of the court or 
judge thereof, that there is reason to suspect that any certificate given 
by him is untrue or that it fails to set forth fully the facts required 
to be shown thereby, he may be required by order of the court or 
judge to attend before him and be examined on oath concerning the 
same and obedience to such order may be enforced by proceedings as 
for a contempt. 

§ 6367. Custody and collection of property. Action by
sheriff: The sheriff must, subject to the direction of the court or 
judge, collect and receive all debts, effects and things in action attached 
by him. He may maintain any action or special proceeding in his 
name or in the name of the defendant, which is necessary for that 
purpose, or to reduce to his actual possession an article of personal 
property capable of manual delivery, but of which he has been unable 
to obtain possession and in such action to obtain possession of per
sonal property the defendant may be enjoined from disposing of such 
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property ; and he may discontinue such an action or special proceed
m� at such time and on such terms as, the court or judge directs. 

9 6368. Plaintiff may prosecute actions. Undertaking. 
The actions and special proceedings herein authorized to be com
menced by the sheriff may be prosecuted by the plaintiff or under 
his direction upon the delivery by him to the sheriff of an undertak
ing executed by sufficient surety, to the effect that the plaintiff will 
indemnify the sheriff for all damages, costs and expenses on account 
thereof, not exceeding two hundred and fifty dollars in anv one 
action. Such surety shall in all cases, when required by the sheriff, 
justify in like manner as bail upon an arrest. 

� 6369. Property perishable or likely to depreciate in 
value may be sold. If property attached is perishable the court 
may, by an order made with or without notice as the urgency of the 
case may require, direct the sheriff to sell such property at public 
auction and thereupon the sheriff must sell it accordingly. If the 
attached property is of such a character that it is liable greatly to 
depreciate in value during the pendency of the action or consists of 
live animals, the same proceedings may be had as in the case of 
perishable property, but such notice of the application for the order 
shall be given to the parties to the action as the court prescribes. 
The order directing the sale must fix the time and place of sale, and 
notice thereof must be given in such manner and for such time as is 
prescribed in the order. 

§ 6370. Defendant may apply for discharge. The defend
ant may at any time after he has appeared in the action and before 
final judgment apply to the clerk who issued the attachment or to 
the court to discharge the attachment as to the whole or any part of 
the property attaC'hed. 

§ 6371 . Undertaking for discharge. Upon such application
the defendant must give an undertaking with sufficient . surety to the 
effect that the property of such defendant, which has been attached, 
shall be forthcoming in substantially as good condition as it is at the 
time of the application to answer any judgment which the plaintiff 
may recover against him in the action, which undertaking shall be in 
an amount equal to the value of the property according to tho 
sheriff's inventory ; or the defendant may at his election give an 
undertaking with sufficient surety to the effect that he will on demand 
pay to the plaintiff the amount of any judgment which may be 
recovered in the action against him not exceeding a sum specified in 
the undertaking with interest. The sum so specified must be at least 
equal to double the amount of the plaintiff's demand as specified in 
the warrant of attachment; or, at the option of the defendant, equal 
to double the appraised value of the property attached according to 
the sheriff's inventory or, if the application is to discharge the attach
ment as to a part only of the property attached, equal to double the 
appraised value of that part. 

§ 6372. Undertaking when there are two or more defend
ants. When there are two or more defendants and an application is 
made as prescribed in the last two sections by one or more, but not 
all of them, the undertaking must provide for the payment of any 
judgment, which may be recovered against any of the defendants in 
the action, unless the applicant makes proof by affidavit to the satis
faction of the court, that the property in respect to which the appli
cation is made belongs to hjm separately ; in which case the under-
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taking must provide fo� the payment of any judgment, which may berecovered in the action against the applicant either alone or jointlywith any other defendant. When an application is made as prescribed in this section, at least two <lays' notice thereof with a copyof the affidavit must be served upon the plaintiff's attorney, who mayoppose the application by affidavit on the ground that one or more ofthe other defendants own or have an interest in the property. § 6373. Partnership property. Undertaking. If the warrant of attachment is levied upon the interest of one or more partners in personal property of the firm, the other partners, or one ormore of them, may at any time before judgment apply to the courtfrom which the warrant of attachment issued, or a judge thereof,upon affidavit, stating such fact, for an order to discharge the attachment as to the partnership property. . The applicant must give anundertaking with sufficient surety to the effect, that if judgment shallbe rendered in the action in favor of the plaintiff, they will pay tothe sheriff on demand the amount of defendant's interest in suchpartnership property, the amount of such interP.st to be determinedby reference or otherwise as the court may direct. The amount ofsuch undertaking must be fixed by the court or judge thereof, andmust not be less than the value of the interest of the defendant inthe personal property of the partnership ; and for the purpose of fixing the amount of the undertaking the court may hear affidavits ororal testimony respecting the value of the defendant's interest in theattached property. � 6374. Undertaking must be filed and served. Exceptions thereto. An undertaking given as prescribed in the last threesections must be forthwith filed with the clerk. A copy thereof witha notice of the filing must be forthwith served upon the plaintiff'sattorney ; who may within three days thereafter give notice to the.sheriff that he excepts to the sufficiency of the surety. Thereuponthe surety must justify upon the like notice and in like manner asbail upon an arrest ;  or a new undertaking must be given with new.surety and thereupon the same proceedings must be had upon suchundertaking as upon the original undertaking. If the plaintiff doesnot except as prescribed in this section he is deemed to have waivedall objection to the surety. The sheriff shall be responsible for thesufficiency of the surety upon any undertaking given by the defendantand may retain possession of the property attached and the proceedsthereof in his hands, until the objection to the surety is either waivedas above provided, or until he justifies or new surety is substituted and justifies. § 6376. Giving undertaking not waiver of right to movedischarge. The giving of any of the undertakings mentioned in thisarticle by the defendant shall not operate as a waiver of his right tomove to discharge the attachment, and if such attachment is discharged on motion any undertaking given by the defendant shall benull and void and shall be returned to him. § 6376. Who may move discharge. In all cases the defendant, or any person who has acquired a lien upon or interest inthe defendant's property after it was attached, may move to dischargethe attachment. If the motion is made upon affidavit on the part ofthe defendant, or a person who has acquired a lien upon or interest inthe defendant's property after it was attached, but not otherwiSf., 'theplaintiff may oppose the same by affidavit or other proof in addition
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to the affidavit upon which the attachment was grantect; tu.111 in f!uo11case the defendant, or person who has acquired a lien upon or interestin the defendant's property after it was attached, may sustain themotion by affidavit or other proof in rebuttal of the affidavits or otherproof offered and submitted on the part of the plaintiff to oppose themotion. And if on such hE:aring it appears to the satisfaction of the,court or judge that the attachment was irregularly issued, or that theaffidavit upon which it was iasued is untrue, the attachment must be.discharged. § 6377. Proceedings upon discharge. When the warrant ofattachment is vacated or annulled or the attachment is discharged-upon the application of the defendant, or person who has acquired alien upon or interest in the defendant's property after it was attached,the sheriff must deliver over to the defendant or to the person entitled thereto upon reasonable demand all the attached personalproperty remaining in his hands, or that portion thereof as to whichthe sttachment is discharged, or the proceeds thereof, if it has beenMld by him. § 6378. Judgment how satisfted. In case judgment i:- 0 2io. o. CJ1T. P. -entered for the plaintiff in such action, the sheriff shall satisfy the same out of the property attached by him, if it shall be sufficient forthat purpose : 1 .  By paying over to such plaintiff the proceeds of  all sales of·perishable property, and of any vessel or share or interest in anyvessel sold by him, or of any debts or credits collected by him or somuch as shall be necessary to satisfy such judgment. 2. If any balance remains due and an execution shall have beenissued on such judgment, he shall proceed to sell under such execution so much of the attached property, real or personal, except asprovided in subdivision 4 of this section, as may be necessary to satisfy the balance, if enough for that purpose shall remain in hishands; and in case of the sale of any rights or shares in the stock ofa corporation or association, the sheriff shall execute to the purchaser a certificate of sale thereof, and the purchaser shall thereuponhave all the ri�hts and privileges in respect thereto, which were hadby such defendant. 3. If any of the attached property belonging to the defend!l.ntshall have passed out of the hands of the sheriff without having beensold or converted into money, such sheriff shall repossess himself ofthe same, and for that purpose shall have all the authority which hehad to seize the same under the attachment and any person, whoshall willfully conceal or withhold such property from the sheriff,shall be liable to double damages at the suit of the party injured. 4. Until the judgment against the defendant shall be paid, thesheriff may proceed to collect the notes and other evidences of debtthat may have been seized or attached under the warrant of attachment,and to prosecute any bond he may have taken in the course of such
:proceedings and apply the proceeds thereof to the payment of theJudgment. At the expiration of six months from the docketing ofthe judgment the court shall have power upon the petition of theplaintiff, accompanied by an affidavit setting forth fully all the proceedings, which have been had by the sheriff since the service of the attachment. the prorrty attached and the disposition thereof, andalso the affidavit o the sheriff that he has used diligence and�ndeavored to collect the evidences of rlebt in his hands so attacher
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and that there remains uncollected of the same any part or portion 
thereof, to order the sheriff to sell the same upon such terms and in 
such manner as shall be deemed proper. Notice of such application 
shall be given to the defendant or his attorney, if the defendant shall 
have appeared in the action. In case the summons has not been 
personally served on the defendant, the court shall make such 
order as to the service of notice and the time of service as shall be 
deemed just. When the judgment and all costs of the proceedings 
shall have been paid, the sheriff upon reasonable demand shall 
deliver over to the defendant the residue of the attached property, or 
the proceeds thereof. 

§ 6379. Proceedings upon judgment for defendant. If
the defendant recovers judgment against the plaintiff in the action, 
any undertaking given by the defendant, all the proceeds of sales and 
moneys collected by the sheriff and all property attached, remaining 
in his hands shall upon the order of the court be delivered �y him to 
the defendant or his agent on request, and the warrant shall be dis
charged and the property released therefrom. 

§ 6380. Cancellation of notices of attachment. At any
time after the warrant of attachment has been vacated or annulled, or 
the attachment has been discharged, the court may, upon the applica
tion of any person aggrieved and with or without not.ice in the dis
cretion of the court, direct that any notice filed for the purpose of 
attaching the property be canceled of record by the register of deeds 
of the county where it is filed or recorded. The cancellation must be 
made by the register of deeds, upon a certified copy of the order 
directing such cancellation being filed in his office, by an entry to 
that effect on the margin of the record referring to the order. Such 
cancellation may in like manner be made by the register of deeds 
upon a written request directing such cancellation, signed by the 
plaintiff or his attorney. 

§ 6381. Return by officer. When the warrant shall be fully
executed or discharge<i the sheriff must return the same with his
proceedings thereon to the court in which the action was commenced. 

ARTICLE 5 . - GARNISHMENT. 

1, o. 6" , 1895. § 6382. Creditors may proceed by garnishment. Any 
creditor shall be entitled to proceed by garnishment in any c"u" c 
having jurisdiction of the subject of the action against any person, 
except a public corporation, who shall be indebted to or have any 
property whatever, real or personal, in his possession or under bis 
control, belonging to such creditor's debtor, in the cases upon the 
conditions and in the manner prescribed in this chapter. The term 
plaintiff is used in this chapter to embrace every judgment creditor 
and the term defendant, a judgment debtor. 

1 z, c. 65, 1895. § 6383. Affidavit for garnishment. Either at the time of 
the issuing of a summons, or at any time thereafter before final judg-

. ment, in any action to recover damages founded upon contract, express 
or implied, or upon judgment or decree, or at any time after the issu
ing in any case of an execution against property and before the time 
when it is returnable, the plaintiff, or some person in his behalf, may 
make an affidavit stating that he verily believes that some person, 
naming him, is indebted to, or has property, real or personal, in his 
po3Session or under his control, belonging to the defendant, or either 
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or any of the defendants in the action or execution, naming him, andthat such defendant has not property in this state liable to execution,sufficient to satisfy the plaintiff 's demand, and that the indebtednessor property mentioned in such affidavit is, to the best of the knowledge and belief of the person making such affidavit, not by law exemptfrom seizure or sale upon execution. Any number of garnishees maybe embraced in the same affidavit, but if a joint liability is claimedagainst �y, it shall be so stated, and the garnishee named as jointlyliable shall be deemed jointly proceeded against ; otherwise the severalgarnishees shall be deemed severally proceeded against. 
§ 6384. Garnishee summons. The plaintiff shall annex or !I a, c. 65, 111111.subjoin to such affidavit a garnishee summons, which shall be sub-stantially in the following form :

�ui:t;f 
!r��� -�����: } 88' • • • • • • • • • • • • • • • • • • • • • •  Court.A. B., plaintiff,vs. 0. D., defendant, andE. F., garnishf'e. 

The state of North Dakota to the said garnishee : You are hereby summoned pursuant to the annexed affidavit, as agarnishee of the defendant, C. D., and required within thirty daysafter the service of this summons upon you, exclusive of the day ofservice, to answer according to law, whether you are indebted to orhave in your possession or under your control any property, real orpersonal, belonging to such defendant, and to serve a copy of youranswer on the undersigned at . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •in the county of . . . . . . . . . . . . . . . . . . . . . . .  ; and in case of your failureso to do, you will be liable to further proceedings according to law;of which the said defendant will also take notice. L. M., Plaintiff's Attorney.P. 0. address . . • . . • . • . • • . . • • • . • • • . • • .  county, N. D. 
§ 6386 . Service of summons and affidavit. Such garnishee § ,, c. 611, ia.summons and affidavit may be served by the sheriff of the county,where any garnishee or defendant may be found, or by any other per-son not a party to the action. The service shall be made and thesame returned with proof of the service to the person whose name issubscribed thereto with reasonable diligence. The person subscribingsuch garnishee summons may, at his option by an indorsementthereon, fix a time for the service thereof, and the service shall thenbe made accordingly. 
§ 6386. To be served on garnishee b.Jld defendant. The � �.-c. OG, 1811.garnishee summons and annexed affidavit shall be served on each of the several garnishees named in the manner provided for service of asummons in an action ; and, except when service of the summons inthe action is made without the state or by publication, also on thedefendant to the action in like manner, either before or within tendays after service on a garnishee. When the defendant shall haveappeared in the action by an attorney such servioe may be made uponsuch attorney or upon the defendant. Unless the garnishee summonsis so served on the defendant or his attorney in ac,eordance with theprovisions of this section, the service on the garnishee shall becomevoid and of no effect from the beginning.
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� 6387. Subsequent garnishments. Tue p1aintitf may in like manner subsequently proceed within the period limited againstother garnishees, or against the same garnishees after they shallhave once been discharged, upon a new affidavit, if he shall havereason to believe they have subsequently become liable ; and bemay summon garnishees resident in other counties than that in whichthe action is pending; but if an issue for trial shall be joined betweenthe plaintiff and such garnishee, the court may on motion changethe place of trial of such issue to the county of the garnishee's residence. § 6388. Garnishment discharged if complaint not served.If the plaintiff shall not within ten days after demand for a copy of the complaint serve upon the garnishee or his attorney, except in caseof garnishment upon execution, a copy of the complaint showingthe amount of the indebtedness of the defendant in the action tothe plaintiff, the proceeding against the garnishee shall be dismissedon motion of the garnishee with costs, unless the court or a judge shall in discretion and upon terms permit the same to stand. 
§ 6389. Affidavit denying liability. Within thirty daysfrom the service of such garnishee summons the garnishee may, ifthe truth warrants, file with the clerk of the court in which the actionis pending, and serve a copy thereof upon the plaintiff, his affidavitin the following form, substantially :

��!t;f 
0f ���. ����t_a: }  83

· . . . . . . . . . . . . . . . . . . . . . . . . . .  Court.A. B., plaintiff, vs. C. D., defendant, and E. F., garnisheee. E. F. being duly sworn, says that on the . . . . . . • . . . • • . • • .  day of• • • • . . . . . . . . . . . . . . , A. D. 18 . . . .  , he was served with a garnisheesummons in the above entitled action ; that he was then and is now inno manner and upon no account whatever indebted or under liabilityto the defendant ( naming him ) ,  and that he then had and now basin his possession or under bis control, no real estate and no personalproperty, effects or credits of any description whatever, belonging tosaid defendant or in which he has any interest ; and is in no mannerliable as garnishee in this action. 
Subscribed and sworn to before me thi3 . . . . . . . . . . • . . . • .  day of• • • • . • . • . . • . . . • • . . • . . . . .  , A. D. 18 . . . . 
'!'hereby the proceeding against such garnishee shall be deemeddiscontinued, and the plaintiff shall pay the garnishee one dollar forbis costs, unless within thirty days thereafter the plaintiff servesnotice on such garnishee, that he elects to take issue on his answer tothe garnishee summons and will maintain him to be liable as garnishee, in which case the issue shall stand for trial as a civil action, inwhich the affidavit on the part of the plaintiff shall be deemed thecomplaint, and the garnishee's affidavit the answer thereto. • 1, o. 8.'I, JS9l. § 6390. Affidavit when liability admitted. Question maybe submitted to court. Unless the garnishee shall make theaffidavit provided for in the preceding section, he shall within thirtydays from the service of the garnishee summons file and serve in likemanner an affidavit in which he shall.state :
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1. Whether he was at the time of service of the garnishee summons, or has since become indebted, or under any liability to the-defendant named in the garnishee summons, in any manner upon anyaccount, specifying, if indebted or liable, the amount, the interestthereon, the manner in which evidenced, when , payable, whether an.absolute or contingent liability and all the facts and circumstancesnecessary to a complete understanding of such indebtedness orliability. When the garnishee shall be in doubt respecting any suchliability or indebtedness, he may set forth all the facts and circumstances concerning the same and submit the question to the court. 2. Whether he held at the time aforesaid, or now holds the title orpossession of any real estate, or any interest in land of any description, or of any personal property, effects or credits, or any instrumentsor papers relating to such, belonging to the defendant or in which heis in any wise interested. And if he shall admit any such or be in�y doubt respecting the same, he shall set forth the description of.such property and all the facts and circumstances concerning thesame, and the title, interest or claim of the defendant in or to the.same. 3. If he shall claim any set-off or defense to any indebtedness orliability or any lien or claim to said property, he shall set forth the:facts and circumstancee thereof fully. 4. He may state any claim of exemption from execution on thepart of the defendant, or other objection known to him against the:right of the plaintiff to apply upon his demands the indebtedness orproperty disclosed. 6. If he shall disclose any indebtedness, or the possession of anyproperty to which the defendant, and any other person as well, makeclaim, he may set forth the names and residences of such other claim.ants and so far as known the nature of their claims. 

!l§ 5391-G.193 

§ 639 1 . When judgment may be rendered against gar- § 10. c. 65, t895 .nishee. If any garnishee, having been duly summoned, shall fail to serve his affidavit as required in the preceding section, the courtmay render judgment against him for the amount of the judgmentwhich the plaintiff shall recover against the defendant in the actionfor damages and costs, together with the costs of such garnishee.action. Such garnishee may also be proceeded against as for a con-tempt according to the provisions of chapter 34 of this code. § 6392. Indebtedness paid to officer. Officer may levy. § 1 1 , c. 65, 1805. 

In case the answer of the garnishee shall show indebtedness to the-defendant, he may pay the amount thereof less three dollars for hiscosts to the officer having a warrant of attachment in the action, ifany, or otherwise to the clerk of the court ; or, if the garnishment isin aid of an execution, to the sheriff having the execution ; and theofficer to whom such payment is made shall give him a receipt specifying the facts and such receipt shall be a complete discharge of allliability to any party for the amount so paid. If the answer disclosesany money, credits or other property, real or personal, in the possession or under the control of the garnishee, the officer having a writ ofattachment or an execution, if any, may levy upon the interest of the-defendant in the same ; otherwise the garnishee shall hold the same until the order of the court thereon. § 5393. Answer conclusive unless traversed. The answer § 12 , c . 65, 1895•-0f the garnishee shall in all cases be conclusive of the truth of the :faot& therein stated, unless the plaintiff shall within thirty days serve
1107 



1 u. c. a, ia. 

CODE OF CIVIL PROCEDURE. Provisional  Remedie& 

upon the garnishee a notice in writing, that he elects to take issue on 
bis answer; in which case the issue shall stand for trial as a civil 
action, in which the affidavit on the part of the plaintiff shall be 
deemed a complaint and the garnishee's affidavit the answer thereto. 
The plaintiff may in all cases move the court upon the answer of the 
garnishee and of the defendant, if he shall also answer, for such judg
ment as he shall be entitled to thereon, but any such judgment shall 
be no bar beyond the facts stated in such answers. 

§ f>394. Answer of corporation. The answer of a corporation
summoned as a garnishee may be made by any officer thereof; and of 
any other garnishee, by any agent or attorney in his behalf, who shall 
be acquainted with the facts. 

1 1', o. 61i, 1A  § 6395 . Defendant may defend garnishee proceedings. 
The defendant may in all cases by answer duly verified, to be served 
within thirty days from the service of the garnishee summons on 
him, defend the proceeding against any garnishee upon the ground 
that the indebtedness of the garnishee, or any property held by him, 
is exempt from execution against such defendant or for any other 
reason is not liable to garnishment; or, upon any ground upon which 
a garnishee might defend the same; and may participate in the trial 
of any issue between the plaintiff and garnishee for the protection of 
his interests. And the garnishee may at his option defend the 
principal action for the defendant, if the latter does not, but shall be 

I u, o. r o, 1811. 

I U, o. G, 18. 

under no obligations so to do. 
§ 6396. Proceedings deemed an action. The proceedings 

against a garnishee shall be deemed an action by the plaintiff against 
the garnishee and defendant as parties defendant, and all provisions 
of law relating to proceedings in civil actions at issue, including 
examination of the parties, amendments and relief from default or 
proceedings taken and appeals and all provisions for enforcing 
Judgments, shall be applicable thereto; but when the garnishment 
is not in aid of an execution, no trial shall be had of the garnishee 
action, until the plaintiff shall have judgment in the principal action, 
but the garnishment action may be noticed for trial at the same term 
if issue therein is joined in time; and if the defendant has judgment, 
the garnishee action shall be dismissed with costs. The court shall 
render such judgment in all cases as shall be just to all the parties, 
and properly protect their respective interests. and may adjudge the 
recovery of an indebtedness, the conveyance, transfer or delivery to
the sheriff, or any officer appointed by the judgment, of any real 
estate or personal property disclosed or found to be liable to be 
applied to the plaintiff's demand, or by the judgment pass the title 
thereto; and may therein or by its order, when proper, direct the 
manner of making sale and of disposing of the proceeds thereof, or 
of any money or other thing paid over or delivered to the clerk or 
officer. The judgment against a garnishee shall acquit and discharge 
him from all demands by the defendant, or his representative, for all 
money, goods, effects or credits paid, delivered or accounted for by 
the garnishee by force of such judgment. 

§ 6397. Interpleader when had. When the answer of thl:'
garnishee shall disclose that any other person than the defendant 
claims the indebtedness or property in his hands, and the name and 
residence of such claimant, the court may on motion order that such 
claimant be interpleaded as a defendant to the garnishee action ; and 
thRt notice thereof. setting forth the facts, with a copy of such order, 
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in such form as the court shall direct, be served upon him, and that 
after such service shall have been made, the garnishee may pay or 
deliver to the officer or the clerk such indebtedness or property, and 
have a receipt therefor, which shall be a complete discharge from all 
liability to any party for the amount so paid or property so delivered. 
Such notice shall be served in the manner required for service of a 
summons in a civil action, and may be made without the state or by 
publication thereof, if the order shall so direct. Upon such service 
being made such claimant shall be deemed a defendant to the gar
nishee action and within thirty days shall answer, setting forth his 
()laim, or any defense which the garnishee migM have made. In case 
of default, judgment may be rendered which shall conclude any claim 
upon the part of such defendant. 

§ 6398. Liability of garnishee. From the time of the service 1 11, o. M. 18111.
of the summons upon the garnishee he shall stand liable to the plain-
tiff to the amount of the property, money, credits and effects in his 
possession or under his control belonging to the defendant, or in 
which he shall be interested, to the extent of his right or interest 
therein, and of all debts due or to become due to the defendant, 
except such as may be by law exempt from execution. Any property, 
moneys, credits and effects held by a conveyance or title void as to 
the creditors of the defendant shall be embraced in such liability. 

§ f>399 . When judgment not rendered. No judgment shall I 18, c. 85, i&
be rendered upon a liability of the garnishee arising either : 

1. By reason of his having drawn, accepted, made, indorsed or
guaranteed any negotiable bill, draft, note or other security. 

2. By reason of any moJjley or other thing received or collected by
him as sheriff, or other officer, by force of an execution or other legal 
process in favor of the defendant. 

3. By reason of any money in his hands as a pl,lblic officer and
for which he is accountable to the defendant merely as such officer. 

4. By reason of any money or other thing owing from him to the
defendant, unless before judgment against the defendant, it shall have 
become due absolutely and without depending on any future ,contin
gency; but judgment may be given for any money or other thing 
owing after it shall have become due absolutely and without depend. 
in� on any contingency. 

� 6400. Defendant not to sue garnishee until, etc. No 1 1�. c;66, 18111. 
action shall be commenced by the defendant or his assignee against 
a garnishee upon any claim or demand liable to garnishment, or to 
recover any property garnished, or execution be issued upon a judg-
ment in favor of the defendant against such garnishee subsequent to 
the service of the garnishee summons upon him, until the termina-
tion of the garnishee action ; and, if an action shall have been com-
menced or an execution issued, it shall be stayed by the court or a 
judge thereof upon the �arnishee's application. except that upon 
cause shown, the court or Judge may by order permit the commence-
ment of such an action, or the issue of an execution, or the further 
prosecution of one stayed. 

§ 6401.  Defendant may release garnishment and how. 1 20, 0. 65, 1891.
The defendant may, at any time after the complaint is filed and before 
judgment, file with the clerk of the court an undertaking executed by 
at least two sureties, resident freeholders of the state, to the effect 
that they will on demand pay to the plaintiff the amount of the judg
ment with all costs that may be recovered against such defendant in 
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the action, not exceeding a sum specified, which sum shall not be lessthan double the amount demanded by the complaint, or in such lesssum as the court shall upon application direct. The sureties shalljustify their responsibility by affidavit annexed, stating a sum 'whicheach is worth in property within this state over hlld above all debtsand liabilities and property exempt from execution, the aggregate ofwhich sums shall be double the amount specified in the undertaking.The defendant shall serve on the plaintiff a copy of such undertaking with a notice where and when the same was filed. Withinthree days after the receipt thereof the plaintiff shall give notice to thedefendant that he excepts to the sufficiency of the sureties, or he shallbe deemed to have waived all objections to them. When the plaintiffexcepts, the sureties shall justify in like manner as bail upon an arrest.Thereafter all the garnishees shall be discharged and the garnishment proceedings shall be deemed discontinued, and any money orproperty paid or delivered to any officer shall be surrendered to theperson entitled thereto and the costs shall be taxable as disbursementsof the plaintiff in the action, if he recovers. § 6402. Costs in garnishee actions. In case of the trial ofan issue between the plaintiff and any garnishee costs shall be awarded to the plaintiff and against the garnishee in addition to hisliability, if the plaintiff recovers more than the garnishee admittedby his answer; and if he does not, the garnishee shall recover costsof the plaintiff. In all other cases under this article not expresslyprovided for, the court may award costs in favor of or against anyparty in its discretion . When there is no issue for trial and any liability on the part of the garnishee is disclosed, the costs of the garnishment proceeding shall be taxed for the plaintiff, if he recover�as disbursements in the principal action.
ARTICLE 6. - RECEIYERS.

§ 6403. Cases when appointed. A receiver may be appointedby the court in which an action is pending, or by a judge thereof : 1. In an action by a vendor to vacate a fraudulent purchase ofproperty, or by a creditor to subject any property or fund to hisclaim, or between partners or others jointly owning or interested inany property or fund, on the application of the plaintiff, or of anyparty whose right to or interest in the property or fund or the proceeds thereof is probable, and when it is shown that the property orfund is in danger of being lost, removed or materially injured. 2. In an action by a mortgagee for the foreclosure of his mortgageand sale of the mortgaged property when it appears that the mortgaged property is in danger of being lost, removed or materiallyinjured, or that the conditions of the mortgage have not been performed and that the property is probably insufficient to discharge themortgage debt. 8. After judgment, to carry the judgment into effect. 4. After judgment, to dispose of the property according to th&judgment or to preserve it during the pendency of an appeal, or in proceedings in aid of execution, when an execution has been returnedunsatisfied or when the judgment debtor refuses to apply his propertyin satisfaction of the judgment. 5. In the cases provided in this code, when a corporation has beendissolved, or is insolvent or in imminent danger of insolvency, or has
1110 
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forfeit�rl its corporate rights; and in like cases within this state, offoreign corporations. 6. ln all other cases where receivers have heretofore been appointedby the usages of courts of equity. § 6404. Who may be receiver. Undertaking by appli- s 221 , c. c1v Pcant. No party or person interested in an action can be appointed receiver therein without the written consent of the party filed withthe derk. If a receirnr is appointed upon an ex parte application,the court before maki 1 1g the order may require from the applicant anundertaking with sufficien t sureties in an amount to be fixed by theoourt, to the effect that the applicant will pay to the defendant alldamages he may sustain by reason of the appointment of suchreceiver and the entry by him upon his duties, in case tho applicantshall hav e procured such appointment wrongfully, maliciously orwithout sufficient  cause ; and tho court may in its discretion at anytime after said appointment require an additional undertaking. § 6406. Qualification of receiver. Before entering upon § 2'.!2, c. c1v. P
his duties the recei\·er must be sworn to perform them faithfully, andwith one or more sureties approved by the court or j udge execute anundertaking to such person and in such sum as the court or judgemay direct, to the elfect that he will fai thfully discharge the duties of receiver i n the action and obey the orders of the court therein. § 6406.  Powers. The receiver has, under the control of the § '.?'.!:l, C._c1v. Pcourt, power to bring and defend actions in his own name as receiver , to take and keep possession of the property, to receive rents, col lectdebts, to compound for and compromise the same, to make transfersand generally to do such acts respecting tho property as the court mayauthorize. § 6407. Investment of funds on consent. Funds in the § 22'  c. ctv. P.hands of a receiver may be invested upon interest by order of the court ; but no such order can be made except upon the consent of allthe parties to the action . 

.ARTICLE 7, - 0F DEPOSIT, 

§ 6408. What subject to order of deposit. When it is 11 �. c. etv. P. admitted by the pleadings or the examination of a party that he has in his possession or under his control any money or other thingcapable of delivery, which, being the subject of the litigation, is heldby him as trustee for another party or which belongs or is duet.o another party, the court may order the same to be depositedin court, or delivered to such party with or without security, subjectt.o the further direction of the court. § 6409. Voluntary deposit in court of property adversely 1 1. c. ae, taclaimed. Whenever two or more persons make claim for the whole or any part ·of the same money, personal property or effects in thepossession or control of any other person as bailee or otherwise andthe right of any such claimant is adverse to the right of any otherclaimant, or is disputed or doubtful, and the bailee, custodian or per-son in control of any part of such property, money or effects is unahleto determine to whom the same rightfully belongs, or who is right-fully entitled to the possession thereof ; or whenever such bailee, cus-todian '-or person in control has notice or knowledge of any right orclaim of right of any person in or to any part of such property, moneyor effects adverse to the right of any other claimant therefor; or
1111
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whenever any debt, money, property or effects owing by or in thepossession or under the control of any person may be attachedby garnishment or other process, and there is any dispute asto who iR entitled to the same or any part thereof; in any such casethe person in the possession or control of any such property, moneyor effects, when an action in any form has been commenced for anaccount of or growing out of the same or in which the same has beenattached as aforesaid, may pay such money or deliver E1uch propertyor effects to the clerk of the court in which any such action havingreference to said money, property or effects, or the value thereof, maybe pending, or out of which any garnishment or other process mayissue with reference thereto ; or if no such suit is commenced, he mayapply to the district court of the district where such property, moneyor effects may be situated, and upon showing to the satisfaction ofthe court the existence of facts bringing him within the operation ofthis Stlction, said court shall make an order designating a depositarywith whom said property, money or effects may be deposited by theapplicant for such order. In either case such person in the possession or control of such property, money or effects shall at once notifypersonally or by registered mail all persons of whose claims he mayhave notice or knowledge, having or claiming any interest, property,lien or right in, to or upon such property, money or effects, of suchdeposit ; and upon giving such notice the person so depositing thesame shall thereupon be relieved from further liability to any pel'SOBon account of such property, money or effects ; provided, that suchdepositor may be required upon the application of any party interested therein to appear and make disclosure before the court, in whichany such action may be pending or by which any order designating adepositor may be made, concerning the said property, money, debtsor effects held, controlled or owed by him. If the address of any persons having or making any claim as aforesaid cannot be ascertained,an affidavit to that effect shall be filed with the depositary, and thegiving of such notice shall not be required in such case. 
1 211. o. c1v. P. § 6410. Disobedience. Contempt. Whenever in the exer-cise of its authority a court shall have ordered the deposit, delivery orconveyance of money or other property and the order is disobeyed,the court besides punishing the disobedience as for contempt maymake an order requiring the sheriff to take the money or property anddeposit, deliver or convey it in conformity with the direction of thecourt. 
11 m, o. 01,. I'. § 641 1 . Defendant's admissions. When the answer of thedefendant expressly or by not denying admits part of the plaintiff'sclaim to be just, the court on motion may order such defendant tosatisfy that part of the claim.  and may enforce the order as it enforces� judgment or a provisional remedy.

C H A P T E R  1 0 . 

OF 'l'HE TRIAL AND ,JUDGMENT IN CIVIL ACTIONS.
ARTICLE 1. - JUDOMENT UPON FAILURE TO ANSW1'R, ETO,

0 228, c. Civ. P. § 6412. Judgment defined. A judgment is the final deter-mination of the rights of the parties in the action. 
11 22e:-c:-c1V:-P: § 641 3. On failure to answer. Counterclaim. Relief.am'd. Publication. Restitution. Judgment may be had if the defend-

ant fai l s  to answer the complaint in the following cases :
l l l!!
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1. In an action arising on contract for the recovery of money only
the plaintiff may file with the clerk proof of personal service of the 
summons and complaint on one or more of the defendants, or of the 
summons according to the provisions of section 5249 and that no 
answer or demurrer has been received. Judgment shall thereupon be 
entered for the amount demanded in the complaint against the 
defendant or defendants, or against one or more of the several 
defendants in the cases provided for in section 5261; but if the com
plaint is not sworn to and such action is on an instrument for the 
payment of money only, the court on its production shall assess the 
amount due to the plaintiff thereon, and in other cases shall ascertain 
the amount which the plaintiff is entitled to recover in such action 
from his examination under oath or other proof and enter the ju<4r
ment for the amount so assessed or ascertained. In case the defenil
ant gives notice of appearance in the action, he shall be entitled to 
five days' notice of the time and place of such assessment. When 
the defendant by his answer in any such action shall not deny the 
plaintiff's claim, but shall set up a counterclaim amounting to less 
than the plaintiff's claim, judgment may be had by the plaintiff for 
the excess of such claim over the said counterclaim in like manner 
in any such action upon the plaintiff's filing with the clerk of the 
oourt a statement admitting such counterclaim, which statement shall 
be annexed to and be a part of the judgment roll. 

2. In other actions the plaintiff may upon the like proof apply to
the court after the expiration of the time for answering for the relief 
demanded in the complaint. If the taking of an account, or the proof 
of any fact is necessary to enable the court to give judgment or to 
-carry the judgment into effect, the court may take the account or 
hear the proof, or may in its discretion order a reference for that pur
pose. And when the action is for the recovery of money only, or of 
.specific real or personal property with damages for the withholding 
thereof, the court may order the damages to be assessed by a jury or, 
if the examination of a long a�count is involved, by a reference as 
above provided. If the delendant gives notice of appearance in the 
action before the expiration of the time for answering, he shall be 
entitled to eight days' notice of the time and place of application to 
the court for the relief demanded by the complaint. 

3. In actions when the service of the summons was by publica
tion, the plaintiff may in like manner apply for judgment, and the 
-court must thereupon require proof to be made of the demand men
tioned in the complaint;_ �d if defendant is not a resident of the 
state, must require the plaintiff or his agent to be examined on oath 
respecung any payments that have· been made to the plaintitf or to 
any one for his use on account of such demand and may render judg
ment for the amount which he is �ntitled to recover. Before render
ing judgment the court may in its discretion require the plaintiff to 
cause to be filed satisfactory security, to abide the order of the court, 
touching the restitution of any estate or etff'cts which may be 
directed by such judgment to be transferred or delivered, or the res
titution of any money that may be collected under or by virtue of 
such judgment, in case the defendant or his representatives shall 
apply and be admitted to defend the action and shall succeed in 
such defense. 

If 54Jj 

§ 6414. On frivolous pleading. If a demurrer, answer or 12ao,c.c1 •• P.
reply is frivolous, the party prejudiced thereby upon a previous 
notice of five days may apply to a judge of the court either in or out 
of the court for judgment thereon, and judgment may be given 
accordingly. 
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1 s.c.,1.1899. § 6414a. Procedure in civil actions when judgment 
pending. When, during the pendency of an action, a judgment 
upon the claim which constitutes the plaintiff's cause of action is 
rendered in another action, the ·plaintiff may by supplemental com
plaint allege the recovery of such judgment in aid of his original 
action and shall not be required to dismiss such action and com
mence a new suit upon such judgment; nor shall the.recovery of 
snch judgment constitute any bar to the further prosecution of such 
action, but such adion shall therea.fter proceed in all respects the 
same as if original1,v instituted upon such judgment. 

I 1.31. O. Clv. P, 

12112.0,Clv.f'. 

§283, 0, Clv, P,&m'd. 

12:M.C,Clv.P. 

I 2311, C. Clv. P, 

1236, C. Ctv. P.1, c. U6, 11:SS:i,am'd. 

12.37, C. Clv. P.
1,c. U7, 1�. 

ARTICLE 2.-ISSUES AND :MODE OF TRIAL, 

§ 6416. Origin and classes of issues. Issues arise upon the
pleadings when a fact or conclusion of law is maintained by the one 
pa:t:;y, and controverted by the other. They are of two kinds: 

1. Of law; and,
2. Of fact.
§ 6416. Issues of law. An issue of law arises upon a demurrer

to the complaint, answer or reply, or to some part thereof. 
§ 641 7. Of fact classified. An issue of fact arises:
I. Upon a material allegation in the complaint controverted by

the answer; or, 
2. Upon new matter in the answer not requiring a reply, or con

troverted by a reply; or, 
3. Upon new matter in the reply, unless an issue of law is joined

thereon. 
§ 6418. Both. Order of trial. Issues both of law and fact

may arise upon different parts of the pleadings in the same action. 
In such cases the issues of law must be first tried, unless the court 
otherwise directs. 

§ 6419. Trial defined. A trial is the judicial examination of
the issues between the parties, whether they are issues of law or of 
fact. 

§ 6420. By whom triable. An issue of law must be tried by
the court or by the judge. An issue of fact in an action for the 
recovery of money only or of specific real or personal property must 
be tried by a jury, unless a jury trial is waived as provided in section 
6449, or a reference is crdered as provided in sections 5455 and 5456. 
Every other issue is triable by the court, which, however, may order 
the whole issue or any specific question of fact involved therein to be 
tried by a jury or by a referee as provided in sections 5455 and 5456. 

§ 6421. Issues of fact, how tried. All issues of fact triable
by a jury or by the court must be tried b3fore a single judge. Issues 
of fact must be tried at a regular term of the district court, when the
trial is by jury, otherwise at a regular or special term as the oourt 
may by its rules prescribe. Issues of law must be tried at a regular 
or special term of the district court, or by the court in vacation, or 
judge at chambers. If by the court in vacation, or judge at chambers, 
the same may be heard, tried and determined in �ny county of the 
district within which the action is brought, and Judgment thereon 
entered in the proper county upon the giving by either or any party 
of the notice prescribed by section 5422; but in such case no note of 
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issue need be flied, and any judgment, final decision or actual deter
mination made upon such•trial and hearing may be appealed from in 
the same manner and subject to the same rules and provisions as in 
cases of other appeals from actual determinations and final decisions 
of any regular or special terms of the district courts of this state. 

9§ 5422--Mfl' 

§ 6422. Note of issue. Contents. Notice of trial. Order 0• 114, 1899• 

of trial. At any time after issue and at least ten days before the 
court, either party may give notice of trial. The party giving the 
notice shall furnish the clerk, at least eight days before the c_onrt, 
with a note of the issue containing the title of the action, the name.;i 
of the attorneys and the time when the last pleading was served, 
and the clerk shall thereupon enter the cause upon the calendar 
according to the date of the issue. The party upon whom notice 
of trial is served may also fl.le the note of issue and cause the action 
to be placed on the calendar without further notice on his part. 
There need be but one notice of trial and one note of issue and the 
action must then remain on the calendar until disposed of. Eitl1,�r 
party, after the notice of trial-whether given by himself or by the 
adverse party-ma.'· bring the issue to trial. The issues on the 
calendar shall be disposed of in the following order unlei;s, for the 
convenience of parties or the dispatch of business, the court shall 
otherwise direct: 

1. Issues of fact to be tried by a jury.
2. Issues of fact to be tried by the court.
3. Issues of law.
§ C'.>423. Either party proceeds. Separate tna.ls. Either §239,0,0tf,P ..

party, when the case is reached upon the calendar and in the absence 
of the advEl,t'Se party, unless the court for good cause otherwise directs, 
may proceed with his case, and take a dismissal of the complaint, or a 
verdict or judgment as the case may require. A separate trial between 
a plaintiff and any of the several defendants may be allowed by the 
court, whenever in its opinion justice will be promoted. 

§ 6424. Who to furnish papers. When the issue shall be !!UO.O.OIT.P.
brought to trial by the plaintiff, he shall furnish the court with a 
copy of the summons and plea<lin/?'.s with the offer of the defendant,
if any shall have been made. \\ hen the issue shall be brought to 
trial by the defendant, and the plaintiff shall neglect or refuse to fur-
nish the court with a copy of the summons and pleadings and the 
offer of the defendant, the same may be furnished by the defendant. 

ARTICLE 3.-FORMATION OF THE TRIAL JURY. 

§ 6426. Jury ballots. At the opening of the court the clerk gw,o.01,.,p
must prepare separate ballots containing the names of the persons 
returned as jurors, which must be folded as nearly alike as possible 
and so that the names cannot be seen, and must. deposit them in the 
trial jury box. 

§ 6426. Clerk to draw jury. When the action is called for !!242,0.otl'.P.
trial by jury, the clerk must draw from the trial jury box of the court 
the ballots containing the names of the jurors summoned, until the 
jury is completed or the ballots are exhausted. 

§ 6427. Challenges classed. By whom. Either party may !12'3,0.0ll'.P
challenge the jurors, but when there are several parties on either side, 
they must join in a challenge before it can be made. The challenges 
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are to individual jurors, and are either peremptory or for cause. Each 
party is entitled to three peremptory challenges. If no peremptory 
challenges are taken until the panel is full, they must be taken by the 
parties alternately commencing with the plaintiff. 

i u.. c. et.-. P, § 6428. Challenges for cause. Grounds ot: Challenges for 
cause may be taken on one or more of the following grounds : 

1. A want of any of the qualifications prescribed by the political
code to render a person competent as a juror. 

2. Consanguinity or affinity within the fourth degree to either
party. 

3. Standing in the relation of guardian and ward, master and
servant, employer and clerk or principal and agent to either party, or 
being a member of the family of either party, or being a partner in 
business with either party, or surety on any bond or obligation for 
either party. 

4. Having served as a juror or been a witness on a previous trial
between the same parties for the same cause of action. 

5. Interest on the part of the juror in the event of the action, or
in the main question involved in the action, except his interest as a 
member or citizen of a municipal corporation. 

6. Having an unqualified opinion or belief as to the merits of the
action founded upon knowledge of its material facts or some of them. 

7. The existence of a state of mind in the juror evincing enmity
against or bias to or against either party.

8. That he does not understand the English language as used in
the courts.

·§ 241, o. Otv. P. § 6429. Trial of same. Challenges for cause must be tried by
the court. The juror challenged and any other person may be ex
amined as a witness on the trial of the challenge. 

11 -. o. c1v. P. § 6430. Oath to jurors. As soon as the jury is completed the 
fol1owing oath must be administered to the jurors : 

" You, and each of you, do solemnly swear, that you will well and 
truly try the matters in issue between . . • . . . . . • . . . . . . , the plaintiff, 
and . . . . . . . . . . . . .  , the defendant, and a true verdict render accord-
ing to the evidence. So help yoµ God." 

If any person is conscientiously scrupulous of taking an oath, he 
shall be allowed to make affirmation, substituting for the words, " so  
help you God," at the end of the oath the following : " This you do 
affirm under the pains and penalties of perjury." 

ARTICLE 4. - OP THE CONDUCT OF THE TRIAL. 

4 2'7, 0. Ctv. P. § 643 1 .  Order of trial. When the jury has been sworn, the 
trial must proceed in the following order, unless the judge for special 
reasons otherwise directs : 

1. The plaintiff after stating the issue and his case must produoe
the evidence on his part. 

2. The defendant may then open his defense and offer his evidenoe
in support thereof. 

3. The parties may then respectively offer rebutting evidence
only, unless the court for good reasons in furtherance of justice 
permits them to offer evidence upon their original case. 

4. When the evidence is concluded, unless the case is submitted
to the jury on either or both sides without argument, the plaintiff 
must commence and may conclude the argumeut. 
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5. If several defendants having separate defenses appear by differ
ent counsel, the court must determine their relative order in the evi
dence and argument. 

6. The court may then charge the jury.
§ 6432. Charge wholly written. Giving and refusing.

The court in charging a jury shall only instruct as to the law of the 
case ; and no court shall instruct the jury in any civil case, unless 
such instructions are first reduced to writing. Either party may 
request instructions to the jury. Each instruction 80 requested must 
be written on a separate sheet and may be given or refused by the 
court, and the court shall write on the margin of such requested 
instruction given by him the word, " given," and on the margin of 
those which he does not give he shall write the word, " refused," and 
all instructions asked for by the counsel shall be given or refused by 
the court without modification or change, unless modified or changed 
by consent of counsel asking the same. The court may in its dis
cretion submit the written instructions, which it proposes to give to 
the jury, to counsel in the case for examination, and require such 
counsel after a reasonable examination thereof to designate such parts 
thereof as he may deem objectionable, and such counsel must there
upon designate such parts of such instructions as he may deem 
improper, and thereafter only such parts so designated shall be 
excepted to by the counsel 80 designatin� the same. 

§ 6433. Taken by jury. Exceptions. All instructions given
to the jury must be read to them by the court without disclosing to 
them whether such instructions were requested or not and must be 
signed by the judge and delivered to the jury and shall be taken by 
the jury in their retirement and returned with their verdict into court, 
and upon the close of the trial all instructions given or refused must 
be filed with the clerk and either party may within twenty days from 
the date of such filing file with the clerk excepti"ns to any of such 
instructions or refusals to instruct and the same shall thereupon be 
deemed duly excepted to ; provided, that with the consent of both 
parties entered in the minutes the court may instruct the jury orally, 
in which case such oral instructions shall be taken down by the 
official stenographer and written out at length and the shorthand 
notes thereof together with such instructions so written out shall be 
filed in the case with the clerk, and either party may except to any of 
such instructions within tw,nty days after the date of such filing as 
hereinbefore provided ; provided, that the official stenographer shall 
receive for writing out such instructions the same fees as for making 
transcripts ; and provided, further, that when oral instructions are 
given, the jury shall not take the charge in their retirement, unless 
so ordered by the court. • 

§ 6434. View by jury. When in the opinion of the court it
is proper for the jury to have a view of the property which is the sub
ject of litigation, or of the place in which any material fact occurred, 
it may order them to be conducted in a body under the charge of an 
officer to the place, which shall be shown to them by some person 
appointed by the court for that purpose. While the jury are thus 
absent, no person, other than the person so appointed, shall speak to 
them on any subject connected with the trial. 
' § 6436. Admonitions to jury. The jurors sworn to try a 
civil action, may, in the discretion of the court, be kept in charge of 
proper officers during each recess of the court pending the trial ; 
and whether the jurors are permitted to separate, or are kept in 
charge of an officer, they shall be admonished by the court that it is 
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their duty not to converse with or suffer themselves to be addressed 
by any person on any subject of the trial, and that it is their duty 
not to form or express an opinion thereon until the case is finally 
submitted to them. 

§ 6436. What papers jury may take. Upon retiring for
defiberation the jury may take with them all papers which have been 
received as evidence in the cause except depositions or copies of such 
papers as ought not in the opinion of the court to be taken from the 
person having them in possession ; and they may also take with them 
notes of the testimony or other proceedings on the trial taken by 
themselves or any of them, but none taken by any other person. 

§ 6437. Conduct of jury in retirement. When the case is
finally submitted to the jury they may decide in court or retire for 
deliberation. If they retire, they must be kept together in some con
venient place under charge of an officer, until they agree upon a ver
dict or are discharged by the court. Unless by order of the court, the 
officer having them under his charge must not suffer any communica
tion to be made to them, or make any himself except to ask them if they 
have agreed upon a verdict ; and he must not before their verdict is 
rendered communicate to any person the state of their deliberations or 
the verdict agreed upon. 

§ 6438. Disagreement. Information as to law. After the
jury have retired for deliberation, if there is a disagreement between 
them as to any part of the testimony or if they desire to be informed 
of any point of law arising in the case, they may require the officer 
to conduct them into court. Upon their being brought into court 
the information required must be given in the presence of or after 
notice to the parties or counsel. 

§ 6439. Sick juror discharged. If after the impaneling of a
jury and before a verdict, a juror becomes sick so as to be unable to 
perform his duty, the court may order him to be discharged. In that 
case the trial may proceed with the other jurors, or another juror may 
be sworn and the trial begin anew ; or the jury may be discharged 
and a new jury then or afterwards impaneled. 

§ 6440. Verdict prevented. New trial. In all cases when
the jury are discharged or prevented from giving a verdict by reason 
of accident or other cauee during the progress of the trial or after the 
cause is submitted to them, the action may be again tried immedi
ately or at a future time as the court may direct. 

§ 6441. Sealed verdict. Adjournment. While the jury
ar� absent, the court may adjourn from time to time in respect to 
other business ; but it is nevertheless open for every purpose con
nected with the cause submitted to the jury, until a verdict is ren
dered or the jury discharged. The court may direct the jury to bring 
in a sealed verdict at the opening of the court in case of an agree
ment during a recess or adjournment for the day. A final adjourn
ment of the court for the term discharges the jury. 

� 6442. How verdict received. When the jury have agreed 
upon their verdict, they must be conducted into court, their names 
called by the clerk, and the verdict rendered by their foreman. The 
verdict must be in writing signed by the foreman, and must be read 
by the clerk to the jury and the inquiry made whether it is their ver
dict. If any juror disagrees, they must be sent out again ; but if no 
disagreement is expressed and neither party requires the jury to be 
polled, the verdict is complete and the j ury discharged from the case. 
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Either party may require the jury to be polled, which is done by the 
oourt or clerk asking each juror if it is his verdict. If any one 
.answers in the negative, the J ury must again be sent out. 

§§ 5"3--544'1 

§ 6443. Correcting verdict. When the verdict is announced !! �9. c. c1v. P.
if it is informal or insufficient in not covering the issue submitted, it 
may be corrected by the jury under the advice of the court, or the 
jury may be again sent out. 

ARTICLE 5. - 0F THE VERDICT. 

§ �444. General and special verdict defined. The verdict 11 260.  c. Olv. P. 
of a jury is either general or special : 

1 . A general verdict is that by which they pronounce generally
upon all or any of the issues either in favor of the plaintiff or 
<lefendant; and, 

2. A special verdict is that by which the jury find the facts only
leaving the judgment to thcl court. 

The special verdict must present the conclusions of fact as estab
lished by the evidence and not the evidence to prove them ; and these 
conclusions of fact must be so presented that nothing shall remain 
to the court but to draw from them conclusions of law.  

�. 6446. When special verdict directed. How prepared. § 2111. c .  mv. P. 
d am'd. When either. The court in its discretion may, an when either 

party at or before the close of the testimony and before any argument 
to the jury is made or waived shall so request, shall direct the jury to 
find a special verdict. Such verdict shall be prepared by the court 
in the form of questions in writing, which shall be confined to matters 
involving the merits of the case and shall admit of direct answer and 
the jury shall make their answer thereto in writing. The court may 
also direct the jury, if they render a general verdict, to find in writing 
upon any particular questions of fact, to be stated as aforesaid. In 
every action for the recovery of money only, or of specific real prop
erty, the jury may in their discretion, when not otherwise directed 
by the court, render a general or a special verdict. The special ver

•dict or finding must be filed with the clerk and entered upon the 
minutes. When the special findings of fact are inconsistent with the 
�encral verdict, the former controls the latter and the court must give 
J udgment accordingly. 

§ 6446. Jury to find amount. Assessment when judg- !l 262, c. c1v. P.
ment rendered on pleadings. When a verdict is found for the am'd. 
plaintiff in an action for the recovery of money, or for the defendant 
when a counterclaim for the recovery of money is established exceed-
ing the amount of the plaintiff 's claim as established, the jury must 
also find the amount of the recovery ; and they may also under the 
direction of the court assess the amount of the recovery when the 
court gives judgment on the pleadings for either party . 

§ 6447. Specific personal property. Jury find value and § 263, c. ctv. r-.
damages. In an action for the recovery of specific personal prop- am'd. 
erty the jury must find by their verdict the facts as the case may be 
.as follows : 

1. In case they find against the defendant and the property has
not been delivered to the plaintiff, they must find the value of the 
property, or of the plaintiff 's interest therein, if less than its full 
�alue, at the time of the taking, and that the plaintiff is entitled to a 
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dellvery of the property, and they must also assess the damages, it 
any are claimed in the complaint, which the plaintiff has sustained 
by reason of the taking and detention of such property ; or, 

2. In case they find against the defendant and the property has
been delivered to the plaintiff, they must find that the plaintiff is 
entitled to the property and they must also assess the damages, if any 
are claimed in the complaint, which the plaintiff has sustained by 
reason of the taking and detention of such property. 

3. In case they find against the plaintiff and the property has
been delivered to him, and the defendant in his answer claims a return 
of the property, they must find the value thereof, or of the defend
ant's interest therein, if less than its full value, at the time of the 
taking, and they must also assess the damages, if any are claimed in 
the answer, which the defendant has sustained by reason of the tak
ing and detention of such property ; or, 

4. In case they find against the plaintiff and the property bas
been retained by the defendant, they must find that the defendant is 
entitled to such property. 

5. In case the jury find that each party is entitled to specific por
tions of the property in controversy and such portion has been de
livered to the opposite party and a return is claimed in the complaint 
or answer, they must find the value of such portion, or of the party's 
interest therein, if less than its full value, at the time of the taking, 
and also assess the damages, if any are claimed in the complaint or
answer, in favor of the plaintiff or defendant as hereinbefore provided 
as to the portion to which they find the plaintiff or defendant entitled. 

Whenever the jury are so instructed, they must find the value of 
specific portions of the property in controversy or of the interest of 
either party therein, if less than its full value, at the time of the tak
ing, and shall also assess the damages, if any are claimed by the party 
in whose favor they find sustained by reason of the taking and de
tention of such property. 

112at.o. c1v. l'. § 6448. Verdict and entries. Upon receiving a verdict an 
entry must be made by the clerk in the minutes of the court, specify
ing the time of trial, the names of the jurors and witnesses and setting 
out the verdict at length ; and when a special verdict is found, either 
the judgment rendered thereon or, if the case is reserved for argu
ment or further consideration, the order thus reserving it. 
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ARTICLE 6.- 0F THE TRIAL BY THE COURT. 

§ 6449. How jury waived. Trial by jury may be waived by !1 21!5, c. Civ. P. 
the several parties to an issue of fact in actions arising on contract, or 
for the recovery of specific real or personal property with or without 
damages, and with the assent of the court in other actions in the 
manner following : 

1. By failing to appear at the trial.
2. By written consent in person or by attorney filed with the clerk.
3. By oral consent in open court entered in the minutes.
§ 6450. Decision compulsory within thirty days . .All A 266, c.c1v. P. 

motions or applications in any action, special proceedinl or other ti 1· 0• 25• 1881 · 
II 1, c. 89, 1893. 

matter in the district court must be decided and such ecision be 
reduced to writing and filed with the clerk within thirty days after 
the same shall have been submitted to the court for decision, unless 

prevented by the sickness of the judge whose duty it i s  to decide the 
same or by other unavoidable casualty, and upon the trial of any 
question or issue of fact by the court its decision thereon and con· 
clusions of law upon such decision. and direction for entr,v of judg
ment in accordance with such conclusions must be given in writing 
and flied with the clerk within sixty days after the cause has been 
E-ubmitted for decision, unless such decision is prevented for the 
reason hereinbefore stated, and judgment shall be entered by the 
derk in accordance with such direction upon the application of the 
party entitled thereto and the filing of such decision and conclusions 
of l aw. Each judge of the district court shall not less than five 
nor more than fifteen days before each quarterly installment of his 
i,;alary becomes due file in the office of the auditor of the state a 
certificate under his hand stating in effect that no motion, applica• 
tion or question or issue of fact submitted to him remains undecided 
contrary to the provisions of this section. And in case any such 
decision has been prevented by any of the causes enumerated in this 
section, such certificate shall state the facts constituting the cause 
of such prevention. and the state auditor is hereby directed not to 
sign or issue any warrant for the payment of any quarterly install• 
Ptent of salary to any judge of the district court until after such 
jndge shal l have filed such certificate as herein provided. 

§ 6451. Facts and conclusions separately stated. In � 211; _ c. Civ. P:.
giving the decision thE> facts found and the conclusions must be sep• 
arately stated. ,Judgment upon the decision must be entered ac-
cordingly. 

§ 6452. How findings waived. Findings of fact may be !I 268, c. Civ. P.
waived by the several parties to an issue of fact : II 2• c. 25• 1881 · 

1. By failing to appear at the trial.
2. By consent in w1·iting filed with the clerk.
§ 6453. Preparation of findings by parties. At the time § 21!11,C. Civ. P�

the cause is submitted the judge may direct either or both parties to 
prepare findings of facts. unless they have been waived, and when 
so directed the part., must within two days prepare and serve upon 
his adve1·sary and submit to the judge such findings. and ma,v within 
two days therE>after briefly suggest in writing  to the judge why he 
.:!<>sires findings npon the points included within the findings pre-
pared by himself, or why he objects to findings upon the points 

(71) 1121 



CODE OF CIVIL PROCEDURE. Trial and Judgment .  

included within the findings prepared by his adversary. The judge 
may adopt, modify or reject the findings so submitted. If at the 
time of the su'bmission of the cause the judge does not direct the 
preparation of findings, or those prepared are rejected, then he must 
himself prepare the findings. 

' 

D !'IO, C. C iv.P § 5454. Making up judgment. On a judgment for the 
plaintiff upon an issue of law he may proceed in the manner pre
scribed by the first two subdivisions of section 5413 upon the failure 
of the defendant to answer. If judgment is for the defendant upon 
an issue of law and the taking of an account or proof of any fact is 
11ecessary to enable the court to complete the judgment, a reference 
may be ordered as in that section provided. 

, c. 51, 1899. § IS41S4a. When another judge may be called for preju-
dice or bias. When either party to a civil action pending in any 
of the district courts of the state shall, after issue joined and before 
the opening of any term at which the cause is to be t.·ied, file au 
affidavit, corroborated by the affidavit of his attorney in �uch , a use 
and that of at least one other reputable person, statin� that ther� 
is good reason to believe that such party cannot have a fair and im
partial trial of said action by reason of the prejudic1.•, bias or in 
terest of  the judge of the district court in which the action is pend
ing, the court shall proceed no further in the action, bnt shall forth• 
with request, arrange for and procure the judge of some other judi
cial district of the state to preside at said trial in the county of the 
judicial subdivision in which the action is pending. The actual ex
penses of such judge while in attendance upon the trial of the cause 
for which the change was had and the extra expens� of the court 
and jury, incurred by reason of said change, shall be paid by the 
person asking for the change, in advance, or a bond to be approved 
by the clerk of the district court given therefor, the amount of ttaid 
bond being fixed by the presiding judge ; provided, that not more 
than one such change shall be granted on the applicat'.oa of either 
party. 

1 122 



Trial and Judgment. CODE OF CIVIL PROCEDURE. 

ARTICLE 7 .- 0F REFERENCES AND TRIALS BY REFEREES. 

§ 5456. Reference by consent. Fees of referee. All or § 211, c. civ. P.
any of the issues in an action whether of fact or law or both may be 11 1. c. •?a- ••
ri>ferred by the court or judge thereof upon the written consent of am • 

the parties. The fees of referees shall be fixed by the court and 
8hall in no case exceed ten dollars per day except upon the written 
<!onsent of both parties to the reference. 

§ 5456. Reference without consent. When the parties do
not consent to the reference the court may upon the a.pplication of 
�ither party or of its own motion direct a reference in the following 
�ases : 

1. When the trial of an issue of fact will require the examination
�;- a long account on either side, in which case the referee may be 
-0irected to hear and decide the whole issue or to report upon any 
-specific question of fact therein ; or, 

2. When the taking of an account is necessary for the informa
tion of the court before judgment or for carrying a judgment or 
�rder into effect ; or, 

3. When a question of fact other than upon the pleadings shall
.arise upon motion or otherwise in any stage of the action. 

§ 5457. To whom reference ordered. A reference may be
-ordered to any person or persons not exceeding three agreed upon
by the parties. If the parties do not agree, the court or judge must
.appoint one or more referees not exceeding three, who reside in the 
<!ounty or subdivision in which the action or proceeding is triable 
;and against whom there is no legal obje�tion. 

§ 5468. Objections to referee. Grounds o:t: Either party
1Day object to the appointment of any person as referee for the same 
<!ause for which challenges for cause may be taken to a petit juror 
"in the trial o'f a civil action. 

§ 5459. Heard by court. The objections taken to the appoint
nient of any ,person as referee must be heard and disposed of by the 
-<!ourt or judge thereof. Affidavits may be read and witnesses ex-
amined as to such objections. 

;§ 5460. How trial conducted. The trial by referee shall be 
-conducted in .the same manner as a trial by the court. Upon such 
trial the referee shall have the same power to grant adjournments 
.:and allow amendments to any pleading as the court would have and 
upon the same terms and with like effect. He shall also have the 
same power to preserve order and •punish all violations thereof upon 
:such trial and compel the attendance of witnesses before him and to 
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punish them as for contempt for non-attendance or refusal to be 
sworn or testify as is possessed •by the court. He shall give to the 
parties or their attorneys at least eight days' notice of the time and 
place of trial. He must state the facts found and conclusions of 
law separately and report his findings together with all of the 
evidence taken by him and all exceptions taken on the hearing to 
the district court and the district court may review such report and 
on motion enter judgment thereon, or set aside, alter or modify the 
same and enter judgment upon the same so altered or modified, and 
may require the referee to amend his report when necessary. The 
judgment so entered by the district court may be appealed from to 
the supreme court in like manner as from judgments in other cases. 

11 21s, c. Civ. P. § 546 1. Oath of referees. The referees before proceeding to 

II 1, c. 21, 188'1. 

§ 2, c. 21, 1887. 
am'd. 

hear any testimony must be sworn well and truly to hear and deter
mine the facts referred to them and true findings render according 
to the evidence, and they have power to administer oaths to all wit
nesses produced before them. 

ARTICLE 8 . - EXCEPTIONS. 

§ 5462. Exception defined. An exception is an objection
upon a matter of law to a decision made either before or after judg
ment by a court or judge in an action or proceeding. The exception 
must be taken at the time the decision is made except as provided 
in section 5463. 

§ 5463. What deemed excepted to. The verdict of the jury,
the final decision in an action or proceeding, an interlocutory order 
or decision finally determining the rights of the parties, or some of 
them, an order granting or refusing a new trial, an order sustaining 
or overruling a demurrer, allowing or refusing to allow an amend
ment to a pleading, striking out a pleading or a portion thereof, 
rPfusing a continunnce, an order made upon ex parte a'Pplication 
nnd an order or decision made in the absence of a party are deemed 
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to have been excepted to and the same may be reviewed both as to 
questions of law and the sufficiency of the evidence upon motion for 
a new trial or upon appeal as fully as if exception thereto had been 
expressly taken. 

§ 6464. Statement of the case defined. A statement of the
t, idence or a part thereof settled by the court for the purpose of 
reviewing either errors of law or the sufficiency of the evidence or 
both is designated in this code a statement of the case. 

§ 5465. Exceptions settled at time or after. A statement
containing exceptions to any ruling may be presented to the judge 
for settlement at the time the ruling is made, or the exception may 
Le entered on the judge's minutes and afterwards settled. Such 
statement must be conformable to the truth or he at the time cor
rected until it is so, and signed by the judge and filed with the clerk. 

§ 5466. Exceptions on trial by referee. Service of find
ings and conclusions. In any trial by a referee either party may 
take exceptions in the same manner as on trials by the court aud the 
r�feree shall note in his minutes any exceptions so taken as they 
are taken. The prevail ing party shall serve upon the other a copy 
of the referee's findings of fact and conclusions of law after the 
same shal l have been filed with a notice of the t ime and place of 
such filing, and either party may except to any finding or fact or 
conclusion of law by a referee by filing written exceptions with the 
det·k at any time before the expiration of twenty days after service 
of such copy and notice. A ll such exceptions may be incorporated 

· with the statement of the case which mav he thereafter settled.
When the referee's findings of fact or con°clusions of law are set
aside or modified by the court. no exceptions shall be necessai·�- to
enable a full review of such orders upon appeal.

§ 6467. Preparation and settlement of statement of the
case. When a party desires to have a statement of the case settled 
he may within thirty days after receiving notice of the entry of judg
ment or such further time as the court may allow prepare the draft 
of a statement and set·ve the same upon the advet·se party. Such 
draft must contain all the exceptions upon which the party relies, 
but no particular form of exception is required. The obJection must 
be stated with so much of the evidence or other matter as is necessary 
to explain it and no more. Only the substance of the reporter's notes of · 
the evidence shall be stated. Documents on file in the action or proceed-
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ing may be copied or the substance thereof stated. There shall be 
incorporated in every such statement a specification of the particulars 
in which the evidence is alleged to be insufficient to justify the ver
dict or other decision and of the errors of law upon whfoh the party 
settling the same intends to rely. If no such speoification is made 
the statement shall be disregarded on motion for a new trial and on 
appeal. Within twenty days after the service of the draft of a state
ment the adverse party may propose amendments to the same and 
serve such amendments upon the other party. The proposed state
ment and amendments must within twenty days thereafter be pre
sented by the party seeking the settlement thereof to the judge who 
tried or heard the case upon five days' notice to the adverse party. 
At the time designated the judge must settle the statement. If no 
amendments are served, or if served, are allowed, the proposed state
ment may be presented with the amendments, if any, to the judge for 
settlement without notice to the adverse party. If the judge is absent 
from the district at the time when the proposed statement should be 
presented to him for settlement, the time of such absence shall not be 
deemed any portion of the time herein limited for the settlement 
thereof. It is the duty of the judge in settling the statement to strike 
out of it all redundant and useless matter and to make the statement 
truly represent the case, notwithstanding the assent of the parties to 
such matter. When settled the statement must be signed by the judge 
with his certificate to the etfeot that the same is allowed and shall 
then be filed with the clerk. 

1m. o. r1v. P. § 5468. Exceptions after judgment. Exceptions to any 
-•d. decision made after judgment may be presented to the judge at the

time of such decision and may be settled or noted as provided in seo
tion 5465 and a statement thereof may be presented and settled after
wards as provided in section 5467, and within like periods after entry 
of the order, upon appeal from which such decision is reviewable. 

tm. o. <'Iv. P. § 5469. Application to supreme court when judge refuses 
am'u. to settle. If the judge in any case refuses to allow an exception in

accordance with the iacts, the party desiring the statement settled 
may apply by petition to the supreme court to prove the same. The 
application may be made in the manner and under such regulations. 
as that court may prescribe and the statement when proven must be 
certified by a justice thereof as correct and filed with the clerk of the 
court in which the action was tried, and when so filed it has the same 
force and effect as if settled by the judge who tried the cause. 

1184. c. ctv. P. § 5470. In case of vacancy. A judge may settle and sign a
I. �� 1887• statement of the case after as well as before he ceases to be such

judge. If such judge before the siatement of the case is settled 
dies, is removed from office, becomes disqualified, is absent from the 
state or refuses to settle the same, or if no mode is provided by law 
for the settlement of the same, it shall be settled and certified in such 
manner as the supreme court may by its order or rules direot. 

A.RTIOLE 9. - 0F NEW TRIALS. 

t•. o. et .... P. § 5471.  New trial defined. A new trial is a re-examination 
of an issue of fact in the same court, after a trial and decision by a 
jury or court or by referees. 
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§ 5479. Oauses for new trial. The former verdict or other u ae, o. ci-r. P.
decision may be vacated and a new trial granted on the application of 
the party aggrieved for any of the following causes materially atf� 
bag the B11bstantial rights of such party : 

L Irregularity in the proceedings of the court, jury or adverse 
party, or any order of the court or abuse of discretion by which 
either party was prevented from having a fair trial. 

2. .Misconduct of the Jury ; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict 
or to a finding on any question submitted to them by the court by a 
resort to the determination of chance, such misconduct may be proved 
by the affida,it of any one of the jurors. 

3. A<.'.cidPnt or surprise, which ordinary prudence could not have 
guarded against. 

4. .N ewly discovered evidence material to the party making the 
application, which he could not with reasonable diligence have dis
covered and produced at the trial. 

6. Excessive damages appearing to have been given under the
influence of passion or preJudice. 

6. Insufficiency of the evidence to justify the verdict or other
decision, or that it is aJrainst law. 

7. Error in law occurring at the trial and excepted to by the party
making the application. 

§ 5473. How application made. When the application is 1 m. o. C1T. P. 
made for a cause mentioned in the first, second, third and fourth sub- 1 2, im8\ s.m.
divisions of the preceding section, it must be made upon affidavit ; 
for any other cause it may be made at the option of the moving party 
either upon a statement of the case or upon the minutes of the court. 
On such hearing reference may be had in all cases to the pleadings 
and orders of the court on file ; and when the motion is m:ade on the 
minutes, reference may also be had to any depositions, documentary 
evidence and stenographic report of the testimony or other papers 
used upon ,the trinl. 

§ 5474. Notice. Contents. When heard. The party in- l ?.SS, o. 01T. P. 
tending to move for a new trial must within twenty days after the 6• im�L :188'1. 
verdict of the jury, if the action was tried by jury, or after notice of 
the decision of the court, if the action was tried without a jury, 
serve upon the adverse party a notice of his intention designat-
ing the statutory grounds upon which the motion will be made and 
whether the same will be made upon affidavits, or the minutes of the 
court, or a statement of the case : 

1. If the motion is to be made upon affidavits the moving party
must within thirty days after serving the notice, or such further time 
as the court in which the action is pending may allow, serve a copy of 
such affidavits upon the adverse party, who shall have ten days to 
serve counter affidavits, a copy of which must be served upon the 
moving party. Motions for new trial on the ground of newly dis
oovered evidence may be made at any time before the close of the 
term next succeeding that at which the trial was had. 

2. If the motion is to be made upon a statement of the case and
no statement has already been settled as herein.before provided the 
moving party shall have the same time after service of the notice of 
intention to move for a new trial to prepare and obtain a settlement 
of e. statement of the case as is provided in section 5467. 
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S. When the motion is to be made upon the minutes of the court
and the ground of the motion is the insufficiency of the evidence to 
justify the verdict or other decision, the notice of intention must 
specify the particulars in which the evidence is alleged to be insuffi
cient ; and, if the ground of the motion is error in law occurring at 
the trial and excepted to by the moving party, the notice of intention 
must specify the particular errors upon which the party will rely. li 
the notice does not contain the specifications herein stated and the 
motion is made on the minutes of the court, the motion must be 
denied. If an appeal is taken from the decision on such motion the 
party appealing shall have the same time after such decision in which 
to prepare and have settled a statement of the case to be used on 
appeal as is provided in section 5467. 

§ 6476. Verdict vacated by court. The verdict of a jury
may also be vacated and a new trial granted by the court in 
which the action is pending on its own motion without the application 
of either of the parties, when there has been such plain disregard by 
the jury of the instructions of the court or the evidence in the case 
as to satisfy the court that the verdict was rendered under a misap
prehension of such instructions or under the influence of passion or 
prejudice. s 6476. Where hearing may be had. The application for a
new trial shall be heard at the e&:"liest practicable period after service 
of the notice of intention, if the motion is to be heard upon the 
minute� of the court, and in other cases, after the affidavits are served 
or the statement of the case is filed, and may be brought to a hearing 
in open court or before the judge at chambers in any county in the 
district in which the action was tried by either party upon notice of 
eight days to the adverse party, specifying the time and place of 
hearing. On such hearing reference may be had in all cases to the 
pleadings and orders of the court on file and when the motion is 
made on the minutes, reference may also be had to any depositions, 
documentary evidence and stenographic report of the testimony on 
file. 

§ 5477. Time may be extended. The court or judge may
upon good cause shown in furtherance of justice extend the time 
within which any of the acts mentioned in sections 5467 and 5474 
may be done, or may, after the time limited therefor has expired, fix 
another time within which any of such acts may be done. 

§ 5478. Statement used on appeal. A statement of the case
settled as provided in section 5467, whether the same is used upon a 
motion for a new trial or not, may be used on appeal from the final 
judgment. 

ARTICLE 10. - MANNER OP GIVING, ENTERING AND SATISFYING 

JUDGMENTS. 

§ 5479. Judgment entered by clerk on order. Judgment
upon an issue of law, or fact, or upon confession, or upon failure to 
answer, may be entered by the clerk upon the order of the court or 
of the judge thereof. 

§ 6480. Notice of entry of judgment served. Within ten
days after entry of judgment in an action in which an appearance has 
been made, notice of such entry together with a general description 
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of the nature and amount of relief and damages thereby granted, 
shall be served by the prevailing upon the adverse party. 

§ 648 1.  Against whom. Counterclaim. Judgment may be
given for or against one or more of several plaintiffs, and for or 
against one or more of several defendants ;  and the oourt may deter
mine the ultimate rights of the parties on each side as between them
selves. 

2. If a counterclaim established at a trial exceeds the plaintiff's
demand so established, judgment for the defendant must bo given 
for the excess ; and the court may grant to the defendant any affirma
tive relief to which he may be enti tled. 

3. In an action against several defendants the court may in its
discretion render judgment  against one or more of them, leaving the 
action to proceed against the others, whenever a several judgment 
may be proper. 

4. The court may also dismiss the complaint with <'osts in favor of
one or more defendants in case of unreasonable neglect on the part 
of the plaintiff to servo the summons on other defendants, or to pro
ceed in the cause against the defendant or defendant s  served. In an 
action brought by or against a mP.rriccl woman j udgment may be 
given against her as well for costs as for damages or both for such 
costs and for such da magl-'s in the same manner as against other per
.sons, to be levied and collected of her separate estate and not other
wise. 

§ 6482. Relief limited by complaint. The relief granted to
the plaintiff, if there iH no auswer, cannot exceed that which he shall 
have demanded in bis complaint ;  but in any other C'ase the court may 
grant him relief consi stent with tho caso made by the complaint  and 
embraced within the issue .  

§ 6483. Death before judgment. Ir  a party dies after a ver
dict or decision upon any issue of fact  aud before judgment, the 
court may nevertheless rentler judgment t hereon. Such judgment is 
not a lien on the real pro1wrty of the deceased party,  but is payable 
in the course of adminbt rat iou on h i ,;  est ate . 

§ 6484. To recover personalty . In an action to recover the
posse8Sion of persona l property t lw j udgment for tho plain t iff may be 
for the possession, or fur t he n•t ·ovt•ry of possession , or the value 
thereof in case a delivery cannot he batl and for damages fur the tak
ing and detention thereof. I f  tho prupl•rty has been delivered to the 
plaintiff and the defemla 1 1 t  claims a rd urn thereof, j udgment for the 
-defendant may be for a rl' tum of tho property, or the Yaluc thereof 
in case a return cannot lw had and Llamages for the taking and deten
tion thereof. 

§ 6486. Putting in possession. En:ry ju(lgment that con
tains a direction for t he sal t •  of any l-i] )l'l' itie real property may also 
direct the delivery of 1lll' possPssion of such property to tlw ptucl rnsL• r ;  
and the officer receivinl-{ t lw execu t i on or ordPr of sa l L ·  may en force 
auch judgment by pu tt ing t ho purchnsl'r in poSSl'l'ision of the prem
ises in like manner and w i t h  l ike au thority as i f  Sl )l'<' ial execution 
had been directed to h i m  for that pmpose . 

§ 6486 . Transfer of title or discharge of incumbrance by
court. In all actions arising under chapter JO of this code and in 
actions commenced for the satisfaction of record of mortgages or other 
liens upon real property or for the specific performance of contracts 
relating to real property the court may by its judgment without any 
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act on the part of the defendant transfer the title to real property and 
remove or discharge a cloud or incum brance thereon, and a certified 
copy of such judgment may be recorded in the office of the register 
of deeds of the county in which the property affected id situated. 

1 2'7, 0. Ctv. P. § 6487. Judgment book. The clerk shall keep among the 
records of the court a book for the entry of the judgments to be called 
the "judgment book." 

1 -. 0. ctv. P. § 6488. How judgment entered. The judgment shall be 
entered in the judgment book and shall specify clearl) the relief 
granted or other determination of the action. 

1 a, c. c1v. P. § 6489. Judgment roll. Contents. Unless the party or his 
am'd. attorney shall furnish a judgment roll, the clerk immediately after

entering the judgment shall attach together and file the following 
papers, which shall oonstitute the judgment roll : 

1. In case the complaint is not answered by any defendant the
summons and complaint or copies thereof, the affidavit for service of 
summons by publication, if any, proof of service and that no answer 
has been received, the report, if any, and a copy of the judgment. 

2. In all other cases, the summons, pleadings or copies thereof, 
the verdict, decision or report, the offer of the defendant, a copy of the 

· judgment, the statement of the case, if any, and all orders and papers
in any way involving the merits and necessarily affecting the judgment.

111111. c. c,.,.. P. § 6490. Docketing in other counties. Secured on appeal.
It c. 82, 1883. Eft'ect. On filing a judgment roll upon a judgment directing in 

whole or in part the payment of money, it may be docketed with the 
olerk of the court, in which it was rendered, in a book to be known 
as the judgment docket, and in any other county upon filing with the 
clerk of the district court for said county a transcript of the original 
docket, and it shall be a lien on all the real property except the home
stead in the county where the same is so docketed of every person 
against whom any such judgment shall be rendered, which he may 
have at the time of the docketing thereof in the county in which such 
real property is situated or which he shall acquire at any time there
after, for ten years from the time of docketing the same in the county 
where it was rendered, and no judgment heretofore rendered shall 
after the passage of this act become a lien on real property as herein 
provided, unless it is docketed in the county where the land is 
situated; provided, however, that when the land is situated in an un
organized county said judgment may be filed in the county to which 
such unorganized county is attached for judicial purposes, and it 
shall thereupon become a lien upon the land of the judgment debtor 
in such unorganized county; but when said unorganized county 
becomes organized the said lien must be filed in the office of the clerk 
of the district court of such county within ninety days after the 
organization of such county or it shall cease to be a lien upon such 
real estate. But whenever an appeal from any judgment shall be 
:pending and the undertaking requisite to stay execution on such 
Judgment shall have been given and the appeal perfected as provided 
in this code, the court in which such judgment was recovered may, 
on special motion after notice to the person owning the judgment, 
direct the clerk to make an entry on the judgment docket that the 
judgment is secured on appeal, and thereupon it shall cease during 
the pendency of the appeal to be a lien on the real property of the 
judgment debtor as against purchasers and mortgagees in good faith 
and for value. 
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§ 6491.  Duties of clerk on filing transcript. Upon the
filing of a transcript of judgment in th3 office of any clerk of the 
district court asjrovided in the last section the clerk with whom such
transcript is file shall forthwith by mail notify the clerk issuing the 
same of the time when such judgment was docketed in the county in 
which such transcript is filed, and a memorandum showing the time 
of such docketing shall be entered by the clerk who issued the trans
cript upon his judgment docket. 

§ 6492. Docketing judgments of United States courts � 1, c. 8'3, 1890.
in clerk of district court's office. A transcript of the docket 
entry of any judgment or decree rendered in any district or circuit 
court of the United States within this state, duly certified by the clerk 
of such district or circuit court of the United States, may be filed 
with the clerk of the district court of any county in this state, and 
the same shall be immediately docketed by said clerk in the same 
manner as judgments rendered in the district courts in this st.ate are 
docketed. 

§ 6493. Becomes a lien from date of docketing. From the § 2, c. !i3,-l880..
date of such docketing and not before such judgment or decree shall 
be a lien upon all the real estate of the judgment debtor not exempt 
from execution in such county, owned by him or the title to which 
he may subsequently acquire in the county where such docketing is 
made, in the same manner and to the same extent and under the same 
conditions only as if such judgment or decree had been rendered by 
the district court of this state. 

§ 6494. How act construed. Nothing herein shall be con- § 3, c. 83, 1890,
strued to require the docketing of a judgment or decree of the United 
States court in the office of the clerk of the district court of this state 
in the same county, in which a judgment or decree of the United 
States court is rendered, in order that such judgment or decree shall 
be a lien upon any property within such county. 

§ 6491>. How judgment docketed. The clerk shall docket § �1. c. c1v. P.
the judgment by entering alphabetically in the judgment docket the 
names of the juckment debtor or debtors, the names of the party or 
parties in whose lavor the judgment was rendered, the sum recovered 
or directed to be paid in figures, the date of the judgment, the year, 
day, hour and minute when.the judgment roll or transcript was filed, 
the year, day, hour and minute when the judgment was docketed in 
his office and the page in the judgment book where the same is 
entered, the name of the court in which the judgment was rendered, 
the name of the attorney or attorneys for the party recovering the 
judgment and, if there are two or more judgment debtors, such entries 
must be repeated under the initial letter of the surname of each. 

§ 6496. Assignment of judgment to be entered in judg- § :m, c.- c1v,. P •.
ment book. Every clerk of the district court upon the presentation 
to him of an assignment of any judgment rendered or docketed 
therein, signed by the party in whose favor the judgment is rendered, 
his executor or administrator and acknowledged in the manner pre-
scribed by law for the acknowledgement of deeds, must immediately 
enter the same in the judgment book and must note the fact of such 
assignment, the date thereof and the · name of the assignee in the 
margin of the entry of such judgment in such judgment book and 
also upon the docket of such judgment. And the clerk of the district 
�ourt of any other county or subdivision where euch judgment is 
docketed must note the fact of such asskrnment, the date thereof and 
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the name of the assignee upon the presentation to and filing with him 
of a certified copy of the original judgment docket with the said facts 
of such assignment noted thereon. 

f303, 0. Clv. P. § 6497. Cancellation and discharge. Any judgment ren· 
dered or docketed in the district courts of the state may be canceled 
and discharged by the clerk thereof : 

1. Upon the filing with him of an acknowledgment of the satis
faction thereof signed by the party in whose favor the judgment was 
obtained, his attorney of record, his executor, administrator or assignee 
and duly acknowledged in the manner required to admit a deed of 
real property to record. 

2. Upon the return of any execution issued upon such judgment
wholly satisfied, or the presentation of a satisfaction piece duly exe
cuted and acknowledged as hereinbefore provided, to the clerk of any 
district court, he must immediately note upon the judgment docket 
and in the margin of the judgment book where such judgment fs 
entered the date of such cancellation, and the manner thereof, by sat
isfaction piece filed, execution returned satisfied, or otherwise. 

3. And any partial satisfaction of the judgment may be made and
noted upon the records in like manner ; and thereupon all judgmenti; 
and liens thereby created must be taken and deemed to be canceled 
and discharged to the extent ofthe entries so made upon the judg
ment docket and no more. 

4. And the clerk of any other district court, or the district court
of any other county or subdivision, wherein a transcript of any such 
judgment docket shall have been filed and judgment docketed accord· 
ingly, must cancel the same in like manner upon his judgment docket 
upon the filing in his office of a certified copy of the original judg
ment docket entry duly canceled as hereinbefore provided. 

1 1.>&. o. 01v. P. § 6498. Docket of justice's judgment. Lien. A justice of the 
peace on the demand of a party, in whose favor he shall have rendered 
a judgment, must give a certified transcript thereof, which may be 
filed in the office of the clerk of the district court of the county or sub
division in which the judgment was rendered, and such clerk must 
thereupon enter such judgment in the judgment book and upon the 
judgment docket ; and from the time of the docketing thereof it 
becomes a judgment of such district court and a lien upon real prop
erty, and a certified transcript of the docket of such judgment may be 
filed and the judgment docketed accordingly in any other county or 
subdivision with the like effect in every respect as if the judgment had 
been rendered in the district court where such judgment is filed. 

:tD, O. Olv. P. § 6489. Mutual jucigments set off. Mutual final judgment.s 
may be set off pro tanto the one against the other by the court upon 
proper application and notice. 
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CHAPTER 11. 

OF THE EXECUTION OF THE JUDGMENT IN CIVIL 

ACTIO�S. 

ARTICLE 1. -THF. EXECUTION AND LEVY. 

§ 5600. Execution at any time within ten years. The
party in whose favor judgment has been given and in case of his 
death his personal representatives duly appointed may at any time 
within ten years after the entry of judgment proceed to enforce the 
same by execution as provided in this chapter. 

§ 5601. For delivery or sale. When a judgment requires the
payment of money or the delivery of real or personal property, the 
same may be enforced in those respects by execution as provided in 
this chapter. When the judgment requires the sale of property, the 
same may be enforced by a writ reciting such judgment, or the mate
rial parts thereof, and directing the proper officer to execute the 
judgment by making the sale and applying the proceeds in conform
ity therewith. When it requires the performance of any other act, a 
certified copy of the judgment may be served upon the party against 
w"hom it is given, or the person or officer who is required thereby or 
by law to obey the same, and his obedience thereto enforced. If he 
refuses, he may be punished by the court as for contempt. 

§ 6602. Three kinds of execution. There shall be three
kinds of execution: one against the property of the judgment debtor; 
another against his person; and the third for the delivery of the 
possession of real or personal property or such delivery with damages 
for withholding the same. 

§ 6603. Against property. To different counties. When
the execution is against the property of the judgment debtor, it may 
be issued to the sheriff of any county where the judgment is dock
eted. When it requires the delivery of real or personal property, it 
must be issued to the sheriff of the county where the property or 
some part thereof is situated. Executions may be issued at the same 
time to different counties. Real property adJudged to be sold must 
be sold in the county where it lies by the sheriff of such county, or by 
a referee appointed by the court for that purpose, and thereupon the 
sheriff or referee must execute a certificate of sale to the purchaser a� 
hereinafter provided. An execution may issue against a marric<l 
woman, and it must direct the levy and collection of the amount of 
the judgment against her from her separate property, and not 
otherwise. 

� 6604. When against person. If the action is one in whiel· 
the defendant might have been arrested as provided in section 530-! 
and section 5306, an execution against the person of the judgment 
debtor may be issued to any county within the jurisdiction of the 
court after the return of an execution against his property unsatisfied 
in whole or in part. But no execution shall issue against the person 
of a judgment debtor unless an order of arrest has been served as in 
this code provided, or unless the complaint contains a statement of 
facts showing one or more of the causes of arrest required by section 
5304. 
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§ ISIS0IS. Issue and contents of execution. 'l'he writ of exe
cution must be issued in the name of the state of North Dakota, 
attested in the name of the judge, sealed with the seal of the court 
and subscribed by the clerk, and directed to the sheriff, or to the 
coroner when the sheriff is a party or interested; and it must intelli
�ibly refer to the judgment, stating the court, the county where the 
Judgment roll or transcript is filed, the names of the parties, the 
amount of judgment, if it is for money, and the amount actually due 
thereon, and the time of docketing in the county to which the execu
tion is issued, and shall require the officer substantially as follows: 

1. If it is against the property of the judgment debtor, to sat
isfy the judgment with interest and accruing costs out of the personal 
property of such debtor; and if sufficient personal property cannot be 
found, out of the real property belonging to him on the day when the 
judgment was docketed in the county or at any time thereafter. 

2. If it is against real or personal property in the hands of per
sonal representatives, heirs, devisees, legatees or tenants of real prop. 
erty or trustees, to satisfy the judgment out of such property. 

3. If it is against the person of the judgment debtor, to arrest
such debtor and commit him to the jail of the county, until he shall 
pay the judgment or be discharged according to law. 

4. If it is for the delivery of the possession of real or personal
property, to deliver the possession of the same, particularly describ
ing it, to the party entitled thereto, and may at the same time require 
the officer to satisfy any costs, damages or rents or profits recovered 
by the same judgment out of the personal property of the party 
against whom it was rendered, and the value of the property for 
which the judgment was recovered, to be specified therein; if a 
delivery thereof cannot be had, and if sufficient personal property 
cannot be found, then out of the real property belonging to him on 
the day when the judgment was docketed or at any time thereafter, 
and shall in that respect be deemed an execution against property. 

§ 6606. Time of return. The execution shall be returnable
within sixty days after its receipt by the officer to the clerk with 
whom the record of judgment is filed. 

§ 6607. Property liable to execution. Manner of levy.
All goods, chattels, moneys and other property both real and per
sonal or any interest therein of the judgment debtor not exempt by 
law and all property and rights of property seized and held under 
attachment in the adion are liable to execution. Shares and inter
ests in any ..corporation or company, and debts and credits, and all 
other property not capable of manual delivery shall be liable to be 
taken on execution and sold as hereinafter provided. The levy of an 
execution shall be made in the same manner as a levy under a war
rant of attachment. 

§ 6608. Fledged or mortgaged property may be levied
on. When property is pledged or mortgaged or subject to a lien for 
the payment of money or the performance of any obligation the right 
and interest of the execution debtor therein may be sold on execution 
without taking possession of or removing the property to the place 
of sale, but the entire right and interest of such debtor in all the 
property separately pledged or covered by each separate mortgage or 
lien shall be sold together as a distinct parcel or thing and the pur
chaser at such sale shall acquire all tht1 right and interest of such 
-debtor therein. 
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§ 5509. Officer's proceedings on execution. When an exe
-cution is delivered to any officer, he must indorse thereon the day 
.and hour when he received it and must proceed to execute the same 
with diligence; and if executed, an exact description of the property 
.at length with the date of the levy, sale or other act done by virtue 
thereof must be indorsed upon or appended to the execution; and if 
the writ was not executed or executed in part only, the reason in such 
case must be stated in the return. If no personal property is found 
.an indorsement to that effect must be made on the writ before levy is 
made on real property. 

§ 6610. Levy and sale. The officer must execute the writ by
levying on the property of the judgment debtor, collecting the things 
in action by suit in his own name, if necessary, or by selling the 
same, selling the other property, and paying to the plaintiff the pro
-ceeds, or so much thereof as will satisfy the execution. 

§ 6611. Amount levied. When lien on personalty. The
-officer must in all cases select such property and in such quantities as 
will be likely to bring the exact amount required to be raised as 
nearly as practicable, and having made one levy, may at any time 
thereafter, make other levies if he deems it necessary. But no writ 
-0f execution shall be a lien on personal property before the actual 
levy thereof. 

§ 6612. Things in action. Judgments, bank bills and other
things.in action may be sold or appropriated as provided in the next 
following section, and assignment thereof by the officer shall have the 
same effect as if made by the defendant. 

§ 51Ha What need not be sold. Money levied on may be ap
propriated without being advertised or sold. The same may be done 
with bank bills, drafts, promissory notes or other papers of the like 
character, if the plaintiff will receive them at th·eir par value as cash, 
or if the officer can exchange them for cash at that value. 

§ 6614. Payment to sheriff' by third person. After the
rendition of the judgment any person indebted to the defendant in 
tixecution may pay to the sheriff the amount of such indebtedness, 
or so much thereof as is necessary to satisfy the execution and the 
sheriff's receipt shall be a sufficient discharge therefor. 

§ 6615. Claim by third person. Sheriff's jury. If thf
property levied on is claimed by a third person as his property, the 
sheriff may summon from his county six: persons qualified as jurors 
between the parties to try the validity of the claim. He must also 
give notice of the claim and of the time of trial to the plaintiff, who 
may appear and contest the claim before the jury. The jury and the 
witneBSes must be sworn by the sheriff; and if their verdict is in 
favor of the claimant the sheriff may relinquish the levy, unleBB the 
judgment creditor gives him a sufficient indemnity for proceeding 
thereon. The fees of the jury, the sheriff and the witneBBes must be 
paid by the claimant, if the verdict is against him; otherwise by the 
plaintiff. Each party must deposit with the sheriff before the trial 
the amount of his fees and the fees of the jury and the sheriff must 
return to the prevailing party the amount so deposited by him. 

ARTICLE 2. - EXEMPTIONS. 

§ 5516. Property exempt from all process. Except ai::
hereinafter provided the property mentioned in this chapter is exempt 

113.5 

§§ 5500-ml8 

I 316, O. OlY. P. 

I 818, O. OIT, P. 

ll 317, C. CIT, P. 

§ 818, C. CIT, P,

ll 319, C. CIT. P, 

§ 320, O. Clv. P.

§ 321, C. CIT. P.

322, C. Clv. P.am'd. 



H 5517-5590 

§323.0.Cl't'. P.

§ 32&, C. CIT.P.am'd. 

§ 3211, C. CIT. P.am'd. 

131.8,0. Clv. P.1, 0. 5$, 1�.

CODE OF CIVJL PROCEDURE Execution of J-udgment. 

to the head of a family as defined by chapter 3g of the civil code 
from attachment or mesne process and from levy and sale upon exe
cution and from any other final process issued from any court. 

§ 5517. Absolute exemptions. The property mentioned in
this section is absolutely exempt from all such process, levy or sale� 

1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
4. The family bible and all school books used by the family and

all other books used as a part of the family library not exceeding in 
value one hundred dollars. 

5. All wearing apparel and clothing of the debtor and his family.
6. The provisions for the debtor and his family necessary for one

year's supply, either provided or growing, or both, and fuel necessary 
for one year. 

7. The homestead as created, defined and limited by law.
§ 5518. Additional exemptions. In addition to the property

mentioned in the preceding section the head of the family may by 
himself or his agent select from all other of his personal property not 
absolutely exempt goods, chattels, merchandise, money or other per
sonal property not to exceed in the aggregate fifteen hundred dollars 
in value, which is also exempt and must be chosen and appraised as 
hereinafter provided. 

§ 5519. Speciftc alternative exemptions. Instead of the
exemption granted in the preceding section the head of the family 
may select and choose the following property, which shall then be 
exempt: 

1. All miscellaneous books and musical instruments for the use of'
the family not exceeding five hundred dollars in value. 

2. All household and kitchen furniture, including beds, bedsteads
and bedding used by the debtor and his family not exceeding five 
hundred dollars in value; and in case the debtor shall own more than 
five hundred dollars worth of such property, he must select therefrom 
such articles to the value of five hundred dollars leaving the remainder 
subject to legal process. 

3. Three cows, ten swine, one yoke of cattle and two horses or
mules or two yokee of cattle, or two spans of horses or mules, one hun
dred sheep and their lambs under six months old and all wool of the 
same and all cloth or yarn manufactured therefrom, the necessary 
food for the animals hereinbefore mentioned for one year either pro
vided or growing, or both, as the debtor may choose; also one wagon, 
one sleigh, two plows, one harrow and farming utensils, including 
tackle for teams, not exceeding three hundred dollars in value. 

4. The tools and implements of any mechanic, whether a minor or
of age, used and kept for the purpose of carrying on his trade or busi
ness, and in addition thereto stock in trade not exceeding two hun
dred dollars in value. The library and instruments of any professional 
person not exceeding six hundred dollars in value. 

§ 6520. Those by number chosen; by value appraised.
All the articles enumerated in the preceding section, which are exempt 
by limitation of number, must be chosen by the debtor, his agent or 
attorney; so, also, all property exempt by limitation of value must be 
determined by an appraisement made under the direction of I he sheriff 
or othn officer. \Vhenever any debtor, against whom an execution, 
warrant of attachment or other process has been issued, desires to 
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avail himself of the benefit of section 5518 of this code, said debtor, 
his agent or attorney, shall make a schedule of all his personal pro
perty of every kind and character, including money on hand and debts 
due and owing to the debtor and deliver the same to the officer hav
ing the execution, warrant of attachment or other process, whioh said 
schedule shall be subscribed and sworn to by the debtor, his agent or 
attorney, and any property owned by the debtor and not inoluded in 
said schedule shall not be exempt as aforesaid. 

§§ 5t2l-l'i"26 

§ 6621.  How appraisers selected. To make the appraise- § 327. c. civ. P.
ment the debtor, his agent or attorney must select one person and the 
creditor, bis agent or attorney, another person, and these two so 
selected, a third person, who must all be disinterested citizens of the 
county, not related to either party nearer than the fourth degree. If 
the two fail to agree upon the third person, the sheriff or other officer 
must select the third person ; and in like manner, if either the debtor 
or creditor fails or refuses upon notice to select a person to act as one 
of the appraisers, the sheriff or other officer must select one for them. 

§ 6622. Oath and duties of appraisers. The three appraisers § m. o. 01,·. P.
so selected must take and subscribe an oath before the sheriff or other II .:, c. M, lO,)j,. 
officer, to be attached to the inventory of appraisement, that they will 
truly, honestly and impartially appraise the property of the debtor. 
The property must be appraised at the actual value of the several 
articles at the place where they are situated as near as can be deter-
mined, and must be set down in an inventory by articles or by lots 
when definitely descriptive with the value opposite. From the ap-
praisement so made, if over the limitation in value, the debtor, his 
agent or attorney may select the amount in value of fifteen hundred 
dollars, or the alternative amounts in value of each class, leaving the 
remainder, if any, in either case subjeot to legal process. 

§ 6623. Wife, or child over sixteen, may act. If in any § 329, c. civ. P. 
case the debtor neglects or refuses or for any cause fails to claim the 
whole or any of the aforesaid exemptions, his wife is entitled to make 
such olaim or demand and to select and choose the property, to select 
and designate one of the appraisers and to do all other acts necessary 
in the premises the same and with like effect as the debtor himself 
might do ; and if she neglects, refuses or for any cause fails 80 to do 
in whole or in part, then one of their children of sixteen years of age 
or upwards, being a member of the family, may do 80 in like manner 
and with like effect. 

§ 6624 .  Sheriff's inventory of exemptions. The sheriff or 1 :m. c. c,v. P. 
other officer having any process of levy or sale must make return with 
his writ or warrant of any inventory and appraisement of any such 
exempted or other personal property. 

§ 6626. Notice to debtor. Claim within three days. In � :t11. c. c1v. P.
all cases of a levy upon personal property by the sheriff, constable or 
other officer, he must give notice thereof to the debtor, his attorney, 
agent or wife or, failing conveniently to find either, to such child ai; 
is described in section 5523 ; and the debtor or such other person for 
him must claim or d6mand the benefit of these exemptions within 
three days after such notice from the officer; and said notice of levy 
may be by copy or by reading. 

§ 6 628. Cases in which only absolute exemptions are ur.?. c. c1v. P.
allowed. No personal property except absolute exemptions shall ll l, c. 3', 1881•
be exempt from execution or attachment in an action for laborer's or 
mechanic's wages or for a debt incurred for property obtainerl •mder 
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false pretenses ; and no personal property shall be exempt from such 
proceBB in an action for the collection of the bills of a legally practic
ing physician for profeBBional service or medicine except absolute 
exemptions and household and kitchen furniture, stoves and two cows, 
the value of which, exclusive of absolute exemptions, shall not exceed 
five hundred dollars, which value in case of dispute shall be deter
mined by appraisers to be selected in accordance with the provisions 
of section 5521. 

ij 51>27. Property not exempt in action for its purchase 
pnce. No property shall be exempt from execution or attachment 
in an action brought for its purchase price or any part thereof. 

§ 6528. Partnership can claim but one exemption. A
partnership firm can claim but one exemption of fifteen hundred dol
lars in value, or alternative property, when so applicable, instead 
thereof, out of the partnership property. All partnership property 
claimed as exempt shall constitute a part of the exemptions of the 
several partners, the same being divided in proportion to the interests 
of the partners in the firm assets, and in no case shall the aggregate 
exemptions of the several partners exceed the amount which would 
have been allowed to them if the partnership had not existed. 

§ 5529. When no exemptions. Except those made absolute,
the exemptions herein provided for must not be construed io apply to 
the following persons : 

1. To a corporation for profit.
2. To a nonresident.
3. To a debtor who is in the act of removing with his family from

the state ; or, 
4. Who has absconded, taking with him his family.
§ 5630. Only absolute exemptions against fines, penalties

and costs. No property, either real or personal, except the home
stead and other exemptions made absolute shall be exempt from levy, 
seizure and sale by virtue of any final writ or process issued on a judg
ment for fines, penalties or costs of criminal prosecutiuw-- and no 
property except the homestead and other exemptions made absolute, 
and personal property of any kind in addition thereto to the value of 
five hundred dollars, shall be exempt from levy, seizure or sale 
by virtue of any final writ or process issued on a judgment for for
feitures of undertakings and bonds, or of recognizance taken and 
entered in criminal cases . 

ARTICLE 3. - SALES. 

i �. o. c1v. P. § 5531 .  Personalty. Notice of sale. Perishable. The 
officer, who levies upon personal property by virtue of an execution, 
must before he proceeds to sell the same cause public notice to be 
given of the time and place of such sale for at least ten days before 
the day of sale. The notice must be given by advertisement pub
lished in some newspaper printed in the county or subdivision or, in 
case no newspaper is printed therein, by pos1 ing up advertisements 
in five public places in the county. Perishable property may be sold 
by order of the court or a judge thereof, prescribing suc!l notice, t ime 
and manner of sale as may be reasonable, considering the charac'. L•r 
-and condition of the property. 
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§ 6632. Real property. Same. Before any real property or
interest therein taken on execution shall be sold the officer making 
such sale must cause public notice of the time and place thereof in 
manner following : 

1. If there is a newspaper printed in the county or subdivision,
where the real property to be sold is situated, such notice must be 
given by advertisement in some newspaper printed in such county or 
sub<li.vision, once a week, for at least thirty days prior to making such 
sale . 

2. In case there is no newspaper printed in such county or subdi
vision, then the officer making such sale m ust cause such advertise
ment to be made by posting a copy of such advertisement on the 
outer door of the courthouse or building wherein the district court of 
the county or subdivision was last held, and in five other public plac s 
in the county. All sales made without notice as provided in this sec
tion must be set aside by the court to which the execution is return
able, upon motion to confirm the sale . 

§ 6633. Where sale made. All sales of real property, or an:·
interest therein, under execution, must be held at the courthouse, if  
there is one in the county or subdivision in which such real proper!,y 
is situated, and if there is no courthouse, then at the door of the 
house in which the district court was la t held, and if there is no court
house and no district court has been held in the county or subdi
vision, then at such place within the county or subdivision as the 
.sheriff shall designate in his notice of sale . 

§ 6634. Time and manner of sale. All sales of property
under execution must be made at public auction to the h ighest bidder 
between the hours of nine in the morning and four in the afternoon. 
After sufficient property has been sold to satisfy the execution no 
more can be sold. No sheriff or other officer, nor his deputy, holdin� 
-the execution or making the sale of property, either personal or reaf. 
can become a purchaser or be interested directly or indirectly in any 
purchase at such sale, and every purchase so made shall be considered 
fraudulent and void. When the sale is of personal property capable 
of manual delivery, it must be within view of thoso who attend the 
sale and be sold in such parcels as are likely to bring the highest 
price ; and when the sale is of real property consisting of several 
known lots or parcels they must be sold separately. Tho judgment 
debtor, if present at the sale, may also direct the order in which 
property, real or personal, shall be sold, when such property consists 
ef several known lots or parcels or of articles which can be sold to 
-ad vantage separately, and the sheriff or other officer must follow such
directions.

§ 6635. Postponements. When there are no bidders or wlH'n
the amount offered is grossly inadequate, or when from any cause the

.. sale of any real or personal property upon execution or upon the 
foreclosure of a mortgage or other lien is prevented from taking place 
-on the day fixed, the sheriff, or person making the same, may post
pone the sale for not more than three days without being req11ired to
give any further notice thereof, but he shall not make more than two
such t,ostponements nnd such postponements must be publicly
announced when and where the sale should have taken place. buch
sale may be postponed for a longer period than three days by

-continuing the publication of the original notice of sale together with
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notice of such postponement, specifying the time and place at which 
suoh postponed sale will be made. 

l lYD, o. 01v. P. § 5 536. Surplus paid defendant. When the property sells
for more than the amount required to be collected, the surplus must 
be paid to the defendant, unless the officer has another execution in 
his hands on which said surplus may be rightfully applied. 

1au, o. C1T. P. § 5537. Sale after sixty days. Abandonment of levy.am'd. In case of the failure of the sale by reason of irregularities in giving 
notice thereof, or of its postponement, the property may be sold 
upon proper notice by virtue of the execution after the expiration of 
the sixty days allowed for the return thereof, and the officer in his 
return shall set forth the facts regarding suoh failure or postpone
ment; or the plaintiff may in writing filed with the clerk abandon 
such levy upon paying the costs thereof; in which case execution 
may issue with the same etfeet as if none had been issued. 

1 1a. o..c1v. P. § 5538. Purchaser's right. Sheri1f'a certificate. Upon a 
sale of real property the purchaser is substituted to and acquires all 
the right, title, interest and claim of the judgment debtor thereto ; 
and when the estate is less than a leasehold of two years' unex
pµ-ed term, the sale is absolute. In all other oases the real property 
lS subject to redemption as provided in this chapter. The officer 
must give to the purchaser a certificate of sale, containing: 

1. A particular description of the real property sold.
2. The price bid for eaoh distinct lot or parcel.
S. The whole price paid.
4. When subject to redemption it must be so stated.
Such certificate must be executed by the officer and acknowledged

or proved as is or may be required by law for deeds of real property 
and may be recorded in the office of the register of deeds of the 
county wherein the real property is situated; and the same or a certi
fied copy thereof certified by such register shall be taken and deemed 
evidence of the facts therein recited and contained. 
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A.BTICLE 4. - CoNFIRM'ATION, 

§ 1>639. Proceedings upon conftrmati?n. � the oou:t upon I 343. c. civ. P.
the return of any writ of execution for the sat1Sfaction of which �ny 
real property or interest therein has been sold, shall,_ after havmg
carefully examined the proceedings of the offi�r, be satisfied .t�at the
sale has in all respects been made in conformity to the prov1S1ons of
this chapter, the court must make an orde� confirming the sale a�d
directin� the clerk to make an entry on the Journal, that the court 18 

satisfied· of the legality of such sale and an order th,!it the officer �ake
to the purchaser a deed of such real property, or mterest therem, �t
the expiration of one year from the day of sale unles� the same 1s
redeemed as herein provided. And the officer after making such sale
may retain the purchase money in his ha!lds, until�the court shall
have examined his proceedings as aforesaid, when he must pay the
:eame to the person entitled thereto by order of the court. 

ARTICLE o, - REDEMPTION, 

§ . 1>1>40. Who_may redeem. Redemptioner. Property sold I su, c . c1v . P
subJect to redemption, or any part sold separately, may be redeemed in 
the manner hereinafter provided by the following persons, or their 
:Successors in interest :  

1. The judgment debtor, or his successor in interest.
2. A creditor having a lien by judgment or mortgage on the prop

erty sold or on some share or part thereof, subsequent to that on 
which the property was sold. The persons mentioned in the second 
subdivision of this section are in this chapter termed redemptioners. 

§ 664 1.  Payment on and period for redemption. The I us,c. civ. P.
judgment debtor or redemptioner may redeem the property from 
the purchaser within one year after the sale on paying the pur-
chaser the amount of his purchase with twelve per cent interest 
thereon together with the amount of any assessment or taxes which 
the purchaser may have paid thereon after the purchase, and interest 
.at the same rate on such amount ; and if the purchaser is also a cred-
itor, having a prior l ien to that of the' redemptioner, other than the 
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judgment under which such purchase was made, the amount or 
such lien with interest. 

§ 1>1>42. Redemption of real estate. If the property is so
redeemed by a redemptioner, another redemptioner may, even after 
the expiration of one year from the day of sale, redeem from such 
last redemption ; provided, the redemption is made within sixty days 
after such last redemption. This sixty day l imitation does not 
apply to any redemption made within one year after the sale by 
whomsoever or from whomsoever such redemption is made ; but all 
persons entitled to redeem shall in all cases have the entire period 
of one year from the day of sale in which to redeem. A redemp• 
tioner in redeeming from another redemptioner must pay the sum 
paid on such last redemption with like interest thereon in addition 
as provided by the •preceding section and the amount of any assess
ment or taxes which the last redemptioner may have paid thereon 
after the redemption by him with like interest on such amount and, 
in addition, the amount of any liens held by said last redemptioner 
prior to his own with interest ; but the judgment on which the prop
erty was sold need not be so paid as a l ien. The property may be 
again, and as often as a redemptioner is so disposed, redeemed from 
any previous redemptioner within sixty days after the last redemp
tion on paying the sum paid on the last previous redemption with in
terest at the same rate as provided for the first redemption in section 
5541 in addition and the amount of any assessment or taxes which 
the last previous redemptioner paid after the redemption by him 
with like interest thereon and the amount of any liens, other than 
the judgment under which the property was sold, held by the last re
demptioner previous to his own, with interest. 

§ 1>1>43. Record of redemption. Written notice of redemp
tion must be given to the sheriff and a duplicate filed with the regis
ter of deeds of the county, and if any taxes or assessments are paid 
by the redemptioner or if he has or acquires any lien other than that 
ll'J)On which the redemption was made, notice thereof must in like 
manner be given to the sheriff and flied with the register of deeds ; 
and if such notice is not flied, the •property may be redeemed without 
paying such tax, assessment or lien. 

§ 1>1>44. Sheriff shall execute deed. If the property is not
redeemed according to law, the purchaser or his assignee or the 
redemptioner, as the case may be, is entitled to a sheriff's deed of the 
property and it shal l be the duty of the sheriff to execute and deliver 

1142 



Execution of Judgment . CODE OF CIVIL PROCEDURE. 

such deed immediately after the time for redemption has in each 
case expired. 

f § 5545-554T 

§ 6 645. Redemption. Filing of certificate. In no case ll s, c. 121, t�'i'
sha l l  the debtor be requ i red to pay more to effect a redemption than 
the purchase price w i th twel n� per cent i nterest from the day of sale  
and a l l  taxes and assessments pa id  with t wel ve per  cent interest 
thereon from the date of payment. not w ithstand ing the fact that he 
seeks to redeem from a redemptioner. If  the dt:b tor redeems, the 
ef

f
ect o f  the sa le  is terminated and he is restor·ed to his estate. Upon 

a redemption b,v the debtor the person to whom the payment is  made 
must execute and  del i ver to h im a cert i ficate of redemption acknowl-
edged or proved before a n  officer au thori zed to take acknowledg-
ments of conveyances of rea l property. Such certi ficate must be 
filed and recorded in the office of the register of deeds of the county 
in which the properly i s i tuated, and the regi ster o f  deeds must 
note the record thereof in  the marg in  of the record of the certificate 
of sale. In case the debtor redeems from a redemptioner who has 
to effect b is  redemption paid l iens on the property, other than for 
taxes or assessments the redemptioner shal l be subrogated to al l  
the rights of  the former holders of such l iens, and the fil ing of writ-
ten notices of such redemptions as required by section 5'543 shall  
const it ute not i ce of the r ights of such redempt ioner i n  and to al l  
the l iens so held by h i m  as equ itable assi gnee as  fu l ly as i f  formal 
written ass ign men ts thereof had been recorded . Al l  the statu tes 
rel at i ng to redem pt ion:;; from execut ion sales sha l l govern sales on 
mortgage foreclosure and these amendments sha l l  apply to a l l  sa les 
herca f tP 1· made. 

§ 6 546. Payments to whom. The payments mentioned in § sso, c. c-... P.
the last five section:;, may be made to the pu rchaser or redemptioner, 
or for h im ,  to the officer who made the sale. 

§ 5 547. Requisite papers. A redempt ioner must produce to § 851, C. civ. P. 
the officer or person from whom be seeks to redeem, and serve w i th 
bis notice to the sher iff : 

1 .  .\. , ·opy o f  the do('ket o f  the j udgment, under wh i ch he claims 
the r ig-ht to redcPm, t· c•r t i fied by the  c le!'k of  the d i str ict court  of the 
count.v where the j udgment i s  docketed or. i f  he redeemR u pon a 
mortg-ag-e or othc l' l i eu .  a no.le o f  1.he record thereof cert ified by the 
reg i Rter o f  deeds. 

2. A copy of the a RR i gnment necessa ry to eRtau l i :,;h  h i :;;  cl a im ,
ver ified by  t he affidav i t  o f  h im  Rel f or of  a subscri b i ng- w i tness thereto. 

3. .\.n a ffidaYi l uy h i msl' l f 0 1· l 1 i �  ag-eu t :,;bo w i ng the amount  then
act ual ly  due  on the  l i en .  
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4fs:;z: c. c1v. P. § 1>1>48. Waste restrained. Use of premises. Until the 
expiration of the time for redemption the court may restrain the com
mission of waste on the property by order granted with or without 
notice on the application of the ,purchaser or the judgment creditor. 
But it is not waste for the person in possession of the property at 
the time of the sale, or entitled to possession afterwards, during the 
period allowed for redemption to continue to use it in the same man
ner in which it was previously used or to use it in the ordinary 
c·ourse of husbandry or to make the necessary repairs of buildings 
thereon or to use wood or timber on the property therefor, or for the 
repair of fences, or for fuel in his family, while he occupies the 
property. 

t s53, C. Civ. P. § 6 1>49. Purchaser entitled to rents. Account for. The 
purchaser from the time of the sale until a redemption and a re
demptioner from the time of his redemption until another redemp
tion is entitled to receive from the tenant in rnossession the rents 
of the property sold, or the value of the use and occupation thereof. 
But when any rents or profits have been received by the judgment 
creditor or purchaser, or his or their assigns, from the property thus 
sold, preceding such redemption, the amounts of such rents and 
profits shall be a credit upon the redemption money to be paid ; and 
if the redemptioner or judgment debtor before the expiration of the 
time allowed for such redemption demand'3 in writing of such pur
chaser or creditor, or his assigns, a written and verified statement of 
the amounts of such rents and profits thus received, the period for 
redemption is extended five days after such sworn statement is given 
by such purchaser or his assigns to such redemptioner or debtor. If 
the purchaser or his assigns shall for a period of one month from and 
after such demand fail or refuse to give such statement, such re
demptioner or debtor may bring an action in the district court of the 
county where the real property is situated to compel an accounting 
and disclosure of such rents and profits and until fifteen days from 
and after the final determination of such action the right of redemp
tion is extended to such redemptioner or debtor. 
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.ARTICLE 6. - THE SHERIFF'S DEED. 

§§ 5650-5554

§ lSlSlSO. Effect of. Contents. Upon the expiration of the 1 � 0. 0tv. P. 
period for redemption the proper officer must make the purchaser, or 
the party entitled thereto, a deed of the real property sold. The deed 
shall be sufficient evidence of the legality of such sale and the pro-
ceedings therein, until the contrary is proved, and shall vest in the 
purchaser or other party as aforesaid as good and perfect a title in 
the premises therein mentioned and described as was vested in the 
debtor at or after the time when such real property became liable to 
the satisfaction of the judgment. And such deed or conveyance, to 
be made by the sheriff or other officer, must recite the execution or 
executions, or the substance thereof, and the names of the parties, 
the amount and date of rendition of such judgment by virtua whereof 
the said real property was sold as aforesaid, and must be executed, 
acknowledged or proved and recorded as is or may be provided by 
law to perfect the conveyance of real property in other cases. 

§ lSlSlS l .  Sheriff's successor may make. If the term of serv- 1 m, c. 0tv. P. 
ice of the sheriff or other officer, who may make or shall hereafter 
make sale of any real property shall expire or if the sheriff or other 
officer shall be absent or be rendered unable by death, or otherwise, 
to make a deed or conveyance of the same, any succeeding sheriff or 
other officer may execute to the purchaser or person entitled thereto 
or his legal representatives a deed of conveyance of said real property 
so sold; and such deed shall be as good and valid in law and have the 
same effect as if the sheriff or other officer who made the sale had 
-executed the same. 

ARTICLE 7. - GENERAL PROVISIONS. 

§ lSlSlS2. Printer's fees in advance. The officer who levies I 3G6, c. etv. P.
upon personal property or real property or who is charged with the 
duty of selling the same by virtue of any writ of execution may refuse 
to publish a notice of the sale thereof by advertisement in a news-
paper, until the party for whose benefit such execution is issued, his 
agent. or attorney shall advance to such officer so much money as 
will be sufficient to discharge the fees of the printer for publishing 
such notice. Before any officer shall be excused from publishing the 
notice as aforesaid, he must demand of the party for whose benefit 
the execution was issued, his agent or attorney, if either of them 
resides in the county, the amount of money for such fees. 

§ lSlSlS3. Reversal does not defeat judgment. If any judg- I 357, o. 01v. P. 
ment, in satisfaction of which any real property is sold, shall at any 
time ther�after be reversed, such reversal shall not defeat or affect the 
title of the purchaser; but in such case restitution must be made by 
the judgment creditor of the money for which such real property was 
sold with lawful interest thereon from the day of sale. 

§ lS664. Execution against principal first. In all cases 1 858, 0. 0tv. P, 
when judgment is rendered upon any instrument in writing, in which 
two or more persons are severally bound, and it shall be made to 
.appear to the court by parol or other testimony, that one or more of 
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1 1id persons so bound sign�d the same as surety or bail for his codefendant, the court must in entering judgment thereon state which of the defendants is principal debtor and which are sureties or bail. And execution issued on such judgment must command the sheriff or other officer to cause the money to be made of the personal property and real property of the principal debtor, but for want of sufficient property of the principal debtor to make the same to cause the same to be made of the personal and real property of the surety or bail. In all cases the property, both personal and real, of the principal debtor within the jurisdiction of the court must be exhausted before any of the property of the surety or bail shall be taken in execution. 
§ 6666. Amercement of sheriff: If any sheriff or otbe1officer shall refuse or neglect to execute any writ of execution to him directed, which has come to his hands, or to sell any personal or real property, or to return any writ of execution to the proper court on orbefore the return day, or on demand to pay over to the plaintiff, his. agent or attorney of record all moneys by him collected or received for the use of said party at any time after collecting or receiving the· same, except as otherwise provided, or on demand made by the defendant, his agent or attorney of record, to paf all surplus received from any sale, such sheriff or other officer shal on motion in oourt and twodays' notice thereof in writing be amerced in the amount of said debt, damages and costs with ten per cent thereon to and for the use of said plaintiff or defendant as the case may be. § 6666. Same of clerk. If any clerk of a court shall neglect or refuse on demand made by the person entitled thereto, his agent or attorney of record, to pay over all money by him received in hi11 official capacity for the use of such person, every such clerk may be amerced and the proceedings against him and his sureties shall be th& same as provided for in the foregoing section against sheriffs and their sureties. 
§ 6667. :Measure of same. When the cause of amercement isfor refusing to pay over money collected as aforesaid, the said sheriff or other officer shall not be amerced in a greater sum than the amount so withheld with ten per cent thereon. 
§ 6668. Return of writ by mail. When execution shall b& issued in any county and directed to the sheriff or coroner of anotheroounty, it shall be lawful for such sheriff or coroner having the execution after having discharged all the duties required of him by law to inclose such execution by mail to the clerk who issued the same. On proof being made by such sheriff or coroner, that the execution wasmailed soon enough to have reached the said clerk within the time prescribed by law, the sheriff or coroner shall not be liable for any amercement or penalty, if it does not reach the office in due time. 
§ 6669. Procedure against officer. No sheriff shall forwardby mail any money made on any such execution, unless he shall be specially instructed to do it by the plaintiff, his agent or attorney of record. In all cases of a motion to amerce a sheriff or other officer of any county other than the one from which the execution issued, notice in writing shall be given to such officer as hereinbefore required by leaving it with him or at his office at least fifteen days before the first day of the term at which such motion shall be made, or by transmitting the notice by mail at least sixty days prior to the first day- of the term at which such motion shall be made. All amercements so pro-

1146 



E:recutlon of Judgmen t. CODE OF CIVIL PROCEDlJRE. §§ 5560-5562• 

cured shall be entered on the record of the court and shall have the 
same force and effect as a judgment . 

§ 6 660. Surety of sheriff made party. Each and �very § 36!, o. c1v. P.
surety of any sheriff or other officer may be made a party to the Judg-
ment rendered as aforesaid against the sheriff or other officer by action 
to be commenced and prosecuted as in other cases ; but the property, 
personal or real, of any such surety shall not be liable to be taken on 
execution, when sufficient property of the sheriff or other officers 
against whom execution may be issued can be found to satisfy the 
same. � othing herein contained shall prevent either party from pro-
ceeding against such sheriff or other officer by attachment or other 
proceeding at his election. 

§ 660 1 .  Officer's reimbursement. In cases when a sheriff or § 365, C. Ctv. P:
other officer may be amerced and shall not have col lected the amount 
of the original judgment, he must be permitted to take out execu-
tions and collect the amount of said j udgment in the name of the 
original vlaintifr for h is  own use . 

C H A P T E R  1 2 . 

PROCEEDINGS SUPPLEM ENTARY TO THE EXECUTION. 

� 6662. Examination of debtors for discovery. Pro- § 366, 0. otv. P; . 
cedure. When an execution against property of the judgment 
debtor, or of any one of the several debtors in the same judgment, 
issued to the sheri ff of the county where he resides or has a place of 
business or, if he does not reside in the state, to the sheriff of the 
county, where a judgment roll or a transcript of a justice's judgment 
for twenty-five dollars or upwards exclusi ve of costs is filed, is returned 
unsatisfied in whole or in part, the j udgment creditor at any time 
after such return made is entitled to an order from a judge of the 
court requiring such judgment debtor to appear and answer concern. 
in� his property before such j udge at a time and place spe<'ified in 
the order wi thin the county to which the execution was issued. 

2. After the issuing of an execution against property and upon
proof by affidavit of a party or otherwise to the satisfaction of the 
court or judge therC'of, that any judgment debtor residing in the dis
trict where such j udge resides bas property which he unjustly refuses 
to apply towards the  satisfact ion of the judgment, such court or judge 
may by an order require the j udgment debtor to appear at a specified 
time and place to answer concC'rning the same ; and such proceedings 
may thereupon be had for the application of the  property of the 
j udgment dt·btor towards the satisfaction of the j udgment as are pro
vided upon a return of an execution .  

3 .  Ou  an  examination under this SC'ction either party may examine 
witnesses in h is behalf and the judgment debtor may be examined in 
the same manner as a wi tness. 

4. Instead of the order requiring the attendance of the judgment
debtor, the judge may. upon proof by affidavit or otherwise to his 
satisfaction that there is danger of the debtor lea Ying the state or con-
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cealing himself and that there is reason to believe he has property 
which he unjustly refuses to apply to such judgment, issue a warrant 
requiring the sheriff of any county where such debtor may be to arrest 
him and bring him before such judge. Upon being brought before 
the judge he may be examined on oath and, if it then appears that 
there is danger of the debtor leaving the state, and that he has prop
erty which he has unjustly refused to apply to such judgment, ordered to 
enter into an undertaking with one or more sureties, that he will 
from time to time attend before the judge as he shall direct and that 
he will not during the pendency of the proceedings dispose of any 
portion of his property not exempt from execution. In default of 
entering into such undertaking he may be committed to prison by 
warrant of the judge as for contempt. 

5. No person shall on examination pursuant to this chapter be
excused from answering any question on the ground that his exam
ination will tend to convict him of the commission of a fraud; but his 
answer shall not be used as evidence against him in any criminal pro
ceeding or prosecution. Nor shall he be excused from answering any 
question on the ground that he has before the examination executed 
any conveyance, assignment or transfer of his property for any pur
pose, but his answer shall not be used as evidence against him in any 
criminal proceeding or prosecution. 

111'1, o. CIT. P. § 6663. Payment to sheriff' by debtor's debtor. After the 
issuing of execution against property any person indebted to the 
judgment debtor may pay to the sheriff the amount of his debt, or so 
much thereof as shall be necessary to satisfy the execution, and the 
sheriff 's receipt shall be a sufficient discharge for the amount 80 paid. 

1-. o. OIY. P. § 6664. Examination of debtor's debtor. .Alter the issuing 
or return of an execution against property of the judgment debtor, or 
of any one of several debtors in the same judgment, and npon an 
affidavit that any person or corporation has property of such judg
ment debtor or is indebted to him in an amount exceeding ten dollars, 
the judge may by an order require such person or corporation or any 
officer or member thereof to appear at a specified time and place and 
answer concerning the same. The judge may also in his discretion 
require notice of such proceeding to be given to any party to the 
action in such manner as may seem to him proper. The proceedings 
mentioned in this section, and in section 5562 may be taken upon 
the return of an execution unsatisfied, issued upon a judgment 
recovered in an action against joint debtors, in which some of the 
defendants have not been served with the summons by which said 
action was commenced, 80 far as relates to the joint property of such 
debtors; and all actions by creditors to obtain satisfaction of judg
ments out of the property of joint debtors are maintainable in the 
like manner and to the like effect. These provisions shall apply to 
all proceedings and actions now pending and not actually terminated 
by any final judgment or decree. 

1 • 0. etv. P. § 6666. Witnesses. Attendance compelled. Witnesses 
may be required to appear and testify on any proc,eeding under this 
chapter in the same manner as upon the trial of an issue. 

�- o. Otv. P. § 6666. Before referee. Answers on oath. The party or 
witness may be required to attend before the judge or before a referee 
appointed by the court or judge ; if before a referee, the examination 
shall be taken by the referee and certified to the judge. All examina-
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tiona and answers before a judge or referee under this chapter shallbe on oath, except that when a corporation ·answers, the answer shallbe on the oath of an officer tb,ereof. 
§ 6667, Property applied. Wages exempt. The judge 11 371, o. 01v. P. may order �ny property of the judgment debtor not exempt from execution in the hands either of himself or any other person or due the judgment debtor to be applied towards the satisfaction of thejudgment ; except that the earnings of the debtor for his personalservices at any time within sixty days next preceding the order cannotbe so applied when it is made to appear by the debtor's affidavit orotherwise, that such earnings are necessary for the use of a familysupported wholly or partly by his labor. 
§ 6668. Receiver appointed. Transfers enjoined. The § :m. o. c1v. P.�uage may also by order appoint a receiver of the property of the Judgment debtor in the same manner and with like authority as if the appointment was made by the court accordin� to section 5403. Butbefore the appointment of such receiver the Judge shall ascertain, ifpracticable, by the oath of the party or otherwise, whether any othersupplementary proceedings are pending against the judgment debtorand if such proceedings are so pending, the plaintiff therein shallhave notice to appear before him and shall likewise have notice of allsubsequent proceedings in relation to said receivership. No morethan one receiver of the property of a judgment debtor shall beappointed. The judge may also by order forbid a transfer or otherdisposition of the property of the judgment debtor not exempt fromexecution and any interference therewith. 
§ 6669. · Record of order. Whenever the judge shall grant an § :m, o. c1v. P.order for the appointment of a receiver of the property of the judg-ment debtor, the same shall be filed in the office of the clerk of the court where the judgment roll in the action or transcript from justice'sjudgment upon which the proceedings are taken, is filed; and thesaid clerk shall record the order in a book to be kept for that pur-

:pose in his office, to be called "book of orders appointing receivers ofJudgment debtors," and shall note the time of the filing of sllid ordertherein. A certified copy of said order shall be delivered to thereceiver named therein and he shall be vested with the property andeffects of the judgment debtor from the time of the filing and record-ing of the order as aforesaid. The receiver of the judgment debtorshall be subject to the direction and control of the court in which thejudgment was obtained upon which the froceedings are founded.But before he shall be vested with any rea property of such judg-ment debtor, a certified copy of said order shall also be filed andrecorded in the office of the register of deeds of the county in whichany real estate of such judgment debtor sought to be affected by suchorder is situated, and also in the office of the register of deeds of thecounty in which such judgment debtor resides. 
§ 6670. Procedure on adverse claims. If it appears that I a1a, c. 01v. P.

a person or corporation alleged to have property of the judgment debtor, or indebted to him, claims an interest in the property aaverseto him or denies the debt, such interest or debt shall be recoverableonly in an action against such person or corporation by the receiver · but the judge may by order forbid a transfer or other disposition olsuch property or interest until a sufficient opportunity is given to the receiver to commence the action and prosecute the same to judgment
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and execution; but such order may be modified or dissolved by tlw 
judge granting the same at any time on such security as he shall 
direct. 

· 1 1'1'- c. ctv. P. § 5571.  When reference ordered. The judge may in his
discretion order a reference to a referee agreed upon by the parties or 
appointed by him to report the evidence or the facts and may in his 
discretion appoint such referee in the first order or at any time. 

1 1111.  c. ctv. P. § 5579. Allowance of witness · fees and disbursements. 
The judge may allow to the judgment creditor or any party so 
examined, whether a party to the action or not, witness fees and 
disbursements. 

0 1111, c. ctv. P. § 5573. Punishment for contempt. If any person, party or 
witness disobeys an order of the judge or referee duly served, such 
person, party or witness may be punished by the judge as for a 
contempt. And in all cases of commitment under this chapter, the 
person committed may, in case of inability to perform the act required 
or to endure the imprisonment, be discharged from imprisonment by 
the court or judge committing him or the court in which the judg
ment was rendered on such terms as may be just 

- c. 3. 1889, 

, }  i. e.  11, 1888, 

C H A P T E R  1 3 .

OF THE COSTS AND DI8BURSEMENTS IN CIVIL ACTIONS. 

§ 5574. Attorneys' fees by agreement. Costs, when al
lowed. The amount of fees of attomeys, solicito rs and counsel in 
civil and criminal actions must be left to the agreement, express or 
implied, of the parties. But in  civil actions there may be allowed 
to the prevailing part�· upon the judgment certain sums by way of 
indemnity for his expenses in the action in addition to the disburse
ments now allowed by law, which allowances are termed costs. 
The same costs shall be allowed in cases appealed from a justice 
court as in cases 01·iginally commenced in the district court and in 
such 8!ppealed cases the expression "Notice of Tri.al," appearing in 
the section following shall be construed to mean "Xotice of Appeal" 
in all places where the same shall appear. 

§ 5575. Amount of costs in specfflc cases. When allowt:'J
the costs mentioned in section 5574 shall be as follows : 

1. To the plaintiff for all proceedings before notice of trial in
actions arising on contract for the recovery of money only, five 
dollars · in other actione, ten dollars ; for all proceedings after notice 
of and before trial, three dollars ; for each additional defendant 
served with process not exceeding ten, one dollar. 

2. To the deiendant, for all proceedings before notice of trial, five
dollars ; and for all proceedings after notice of and before trial, three 
dollars. 

8. To either party.when a new trial shall be had, for all proceed
ings after the granting ?f an<l before .s�tch new t�ial, five do�l�; for
attending upon and takmg th� depo�ihon of 11 witness condihon�lly 
or attending to perpetuate his teshmony, two dollars ; for drawmg 
interrogatories to annex to a commission for the taking of testimony, 
two dollars ; for making and serving a case or case containing excep
tions, five dollars, except that when the case shall necessarily contain 
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more than fifty folios, there shall be allowed two dollars in addition 
thereto. 

4. For every trial of an issue of fact, five dollars.
5. To either party on appj3al to the supreme court before argu

ment, five dollars ; for argument, fifteen dollars; and when a judg
ment is affirmed, the court may in its discretion also award dama�es 
for the delay not exceeding ten per cent on the amount of the judg
ment. 

6. To either party for every term not exceeding five, at which the
cause is necessarily on the calendar and is not tried or is postponed 
by order of the court, three dollars; and for every term not exceeding 
five, excluding the term at which the cause is argued in the supreme 
-court, five dollars. 

§§ 5576-ffl7 > 

§ 6676. Attorney's fee in instrument void. Any provision 11 1, o. 1e, 1889-
contained in any note, bond, mortgage or other evidence of debt for 
the payment of an attorney fee in case of default in payment or of 
proceedings had to collect such note, bond or evidence of debt or to 
foreclose such mortgage is hereby declared to be against public 
policy and void. 

§ 6677. Costs on foreclosure of liens. In all actions or pro
ceedings for the foreclosure of a mortgage upon personal property or 
of a mortgage or other lien upon real property the plaintiff or person 
commencing such action or proceeding shall be entitled to tax as a 
part of his costs, when the amount of the debt seeured by such mort
gage or lien does not exceed the sum of five hundred dollars, the sum 
-0f twenty-five dollars; when the amount of the debt so secured exceeds 
five hundred dollars and does not exceed one thousand dollars, the 
sum of fifty dollars ; when the amount of the debt so secured exceeds 
one thousand dollars and does not exceed two thousand dollars, the 
sum of seventy-five dollars; when the amount of the debt so secured 
exceeds two thousand dollars, the sum of seventy-five dollars and in 
addition thereto two per cent on the amount so secured in excess of 
two thousand dollars. 

§ 6678. Costs taxed in judgment. In all actions and special !I 379, o. ctv. P
proceedings the clerk must tax as a part of the judgment in favor of am'd. 
the prevailing party his necessary disbursements as follows: The 
legal fees of witnesses and of referees and other officers, the necessary 
expenses of taking depositions and of procuring evidence necessarily 
used or obtained for use on the trial, the legal fees for publication, 
when publication is made pursuant to law and the legal fees of the 
court stenographer for a transcript of the testimony when such trans-
script is used on motion for a new trial or in preparing a statement of 
the case. 

§ 6679. Costs allowed to plaintift: Costs shall be allowed of 1 ½"1
• C5501M

course to the plaintiff upon a recovery in the following cases: ' c. ' 
1. In an action for the recovery of real property or when a claim

of title to real property arises on the pleadings or is certified by the 
-court to have come in question at the trial. 

2. In an action to recover the possession of personal property.
3. In the actions of which a justice's court has no jurisdiction.
4. In an action for the recovery of money when the plaintiff shall

recover fifty dollars. But in an action for assault, battery, false 
imprisonment, libel, slander, malicious prosecution, criminal conver
sation or seduction, if the plaintiff recovers less than fifty dollars dam-
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ages, he shall recover no more costs and disbursements than damages.And in an action to recover the poBSession of personal property, ifthe plaintiff recovers less than fifty dollars damages, he shall recoverno more costs and disbursements than damages, unless he recovers also property, the value of which with the damages amounts to fifty dollars, or the possession of property is adjudged to him, the value ofwhich with the damages amounts to fifty dollars ; such value must be determined by the jury, court or referee by whom the action is tried. When several actions shall be brought on one bond, recognizance, promissory note, bill of exchange or other instrument in writing, orin any other case for the same cause of action against several partieswho might have been joined as defendants in the saaie action, nocosts other than the disbursements heretofore allowed by law shall be allowed to the plaintiff in more than one of such actions, which mustbe at his election ; provided, that the party or parties proceededagainat in such action or actions, shall at the time of the commencement of the previous action or actions, have been openly within thisstate and not secreted. Costs shall be allowed of course to the defendant in the actions mentioned in this section unless _the plaintiff is-entitled to costs therein. § 6680. Costs in discretion of court. In actions other than those specified in section 5579 costs may be allowed for oragainst either party in the discretion of the court. In all actionswhen there are several defendants not united in interest and making separate defenses by separate answers and the plaintiff fails to recoverjudgment against all, the court may award costs to such of the defend-ants as have judgment in their favor. § 6681 .  Costs of appeal. Same. In the following oases thecosts of an appeal must be in the discretion of the court: 1. When a new trial shall be ordered. 2. When a judgment shall be affirmed in part and reversed in 
�-6682. On dismissal of action. When an action is dismissed from any court for want of jurisdiction or because it has not been regularly transferred from an inferior to a superior court, the costs must 1:e ad 'udged against the party attempting to institute or·bring up the act on. 

11 385, c. civ. p § 6683. On appeal from justice. Costs must be all?w� t�the prevailing partr in j�dgm�nts rendered _on appeal from Justices 
1 aee, '1. nr. P. 

I 881, 0, CIT, P, 

courts in all cases, mcludmg hlB costs taxed m the court below. 
§ 6684. Interest on judgment. When the judgment is forthe recovery of money, interest from the time of the verdict or report, until judgment is finally entered, must be computed by the clerk andadded to the costs of the party entitled thereto. § 6686. Notice of taxing. Veri1lcation. Items. The clerkmust insert in the entry of judgment on the application of the prevailing party upon five days' notice to the other, except when theattorneys reside in the same city, village or town and then upon twodays' notice, the sum of the allowances for costs as provided by thiscode. The costs must be stated in detail and verified by the affidavitof the party or his attorney, stating in substance that the items ofcosts have been or will necessarily be incurred in the action or proceeding. A copy of the items of the costs and the affidavit must beserved with a notice of adjustment. Whenever it shall be necessary to adjust costs in any inkrlocutory proceeding in an ·action or in any 
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special proceeding, the same shall be adjusted by the judge before 
whom the same may be heard, or the court before which the �me 
may be decided or pending, or in such other manner as the judge or 
court may direct. 

§ 6686. Notice of retaxation. Procedure on. Costs may
also be taxed without notice. But when they are so taxed notice of 
retaxation thereof must immediately afterwards be given as prescribed 
in the last section by the party at whose instance they are taxed, in 
default whereof the court must upon the application of a party 
entitled to notice direct a retaxation with costs of the motion to be 
paid by the party in default. Any sum deducted upon a retaxation 
must be credited upon the judgment. 

§ 6687. Taxation reviewed on motion. A taxation or a §aao.o.c1v.P.
&m'd. retaxation of costs may be reviewed by the court upon motion. The 

order made upon such motion may allow or disallow any item ob-
jected to before the taxing officer, in which case it has the effect of a 
new taxation. 

§ 6688. Costs of postponement. When an application i� §a!KI, c. ct,. P.
made to a court or referee to postpone a trial, the payment of costs 
occasioned by the postponement may be imposed in the discretion of 
the court or referee as a condition of granting the same. 

§ 6689. Costs on motion. Upon a motion in an action or pro
ceeding costs may be awarded, not to exceed twenty-five dollars, 
either absolutely or to abide the event of the action, to any party in 
the discretion of the court. 

§ 6690. Against infant plaintiff: When costs are adjudged §3110�,ilT.P.
against a plaintiff, who is an infant or a person of unsound mind, the 
guardian by whom he appeared in the action must be responsible 
therefor and payment thereof may be enforced in the manner pro-
vided in section 5602. 

§ 6691. Of trustee from trust funds. In an action prose- §3111,c.c1,.I".
cuted or defended by an executor, administrator, trustee of an express 
trust or a person expressly authorized by statute costs shall be re-
covered as in an action by and against a person prosecuting or defend-
ing in his own right; but such costs must by the judgment be 
chargeable only upon or collected of the estate, fund or party repre-
sented, unless the court shall direct the same to be paid by the plain-
tiff or defendant personally for mismanagement or bad faith in such 
action or defens-e. 

§ 6692. Against state. Exception. In all civil actions 11m,o.c1,.P.
prosecuted in the name of the state by an officer duly authorized for 
that purpose the state shall be liable for the costs in the same cases 
and to the same extent as private parties. If a private person is 
joined with the state as plaintiff he shall be liable in the first instance 
for the defendant's costs, which shall not be recovered of the state. 
until after execution is issued therefor against such private party and 
returned unsatisfied. 

§ 6693 . .Against party in interest. In an action prosecuted §31f.1,0.Clv.P.
in the name of the state for the recovery of money or property, or to 
establish a right or claim for the benefit of any county, city, town, 
village, corporation or person, costs awarded against the party plaintiff 
shall be charged against the party for whose benefit the action was 
prosecuted and not against the state. 
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§ 6694. Against assignee. In actions in which the �use of
action shall, by assignment after the commencement of the action or 
in any other manner, become the property of a person not a party to 
the action, such person shall be liable for the costs in the same 
m1mnPr Rf-l if he was a party and payment thereof may be enforced �y 
attachment. 

� obt,t>. On change of venue to county sending. In all 
actions or proceedings, including criminal actions, when a change of 
venue is had or made by the order of any court or of any judge pur
suant to law, except in cases when such change is made because such 
action was not brought in the proper county, the county in which 
such action was commenced shall pay to the county in which the 
same is tried the following expenses arising out of such change of 
venue: 

t The per diem fees allowed by law to the clerk and all .costs and 
fees of such clerk which are a lawful charge against the county. 

2. The per diem fees allowed by law to the petit jurors actually
in attendance upon said court. 

S. The per diem fees allowed by law to the -sheriff for attendance
upon said court. 

4. All lawful charges for boarding the jurors.
5. The legal fees of all witnesses in any criminal case or proceed

ing which are a lawful charge against the county. 
6. The fees or compensation allowed by law to the court stenog

rapher in attendance upon said court and such other fees allowed to 
such stenographer in criminal proceedings as are a lawful charge 
against the county. 

7. All other lawful costs, fees and disbursements which are a law
ful charge against the county. 

8. All lawful charges and fees for subpamaing witnesses in any
criminal case or proceeding which are a proper charge against the 
county. 

The fees of �ch officers, jurors and stenographer are to be estimated 
for each day and part of a day, not less than half a day, occupied in 
trying or disposing of any such action; but no costs shall be paid to 
the county to which a change of venue is had which are not properly 
chargeable aga!Ilst such county. 

§ 6696. :Manner of collecting. The clerk shall make out a 
correct bill of all the expenses which shall accrue during any such
trial as aforesaid and have the same taxed and 11llowed by the judge 
of such court; and when so taxed shall without delay transmit the 
same to the auditor of the county in which such action was com
menced, who at the first meeting of the board of county commis
sioners of such county after receiving such bill shall present the same 
to such board; and suoh board shall direct the issuance of a warrant 
therefor in favor of the county in which such action or proceeding 
was had or tried, or its assigns. 

§ 6697. Nonresident must furnish surety. In cases in
which the plaintiff is a nonresident of the state or a foreign corpora
tion, the plaintiff must before commencing such action furnish a suf
ficient surety for costs. The surety must be a resident of the county 
or subdivision where the action is to be brought and must be approved 
by the clerk. His obligation shall be complete by simply indorsing 
the summons or signing his name on the complaint as security for 
costs. 
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§ 6698. Responsibility of surety. He shall be bound for the I 3118, c. CIT. P. 

payment of all costs which may be adjudged against the plaintiff in 
the court in which the action is brought or in any other to which it 
may be carried, and for costs of the plaintiff's witnesses, whether the 
plaintiff obtains judgment or not. 

§ 6699. Dismissal when security not given. An action in §:m,c.c1v.P.
which security for costs is required by the last section and has not 
been given shall be dismissed on motion and notice by th'e defendant 
at any proper time before judgment, unless in a reasonable time to be 
allowed by the court such security for costs is given. 

� 6600. Security on becoming nonresident. If the plain
tiff in an action after its commencement becomes a nonresident of the 
state, he shall give security for costs in the manner and under the 
restrictions provided in the two preceding sections. 

§ 6601. When additional security demanded. In an action
in which security for costs has been given the defendant may at any 
time before judgment after reasonable notice to the plaintiff move 
the court for additional security on the part of the plaintiff; and i£ on 
such motion the court is satisfied that the surety has removed from 
this state or is not sufficient the action may be dismissed, unless in a 
reasonable time to be fixed by the court sufficient surety is given by 
the plaintiff. 

§ 6602. .Judgment against surety. After final judgment has § 402 01v. P.
been rendered in an action in which security for costs has been given 
as required by this chapter the court on motion of the defendant, or 
any other person having a right to such costs or any part thereof after 
ten days' notice of such motion may enter up judgment in the name 
of the defendant or his legal representatives against the surety for 
costs, his executors or administrators, for the amount of the costs 
adjudged against the plaintiff, or so much thereof as may be unpaid. 
Execution may be issued on such judgment as in other cases for thE 
use and benefit of the person entitled to such costs. 

CHAPTER 14. 

OF APPEALS IN CIVIL ACTIONS. 

§ 6603. Appeals to supreme court. A judgment or order in
a civil action or in a S1)l'('ial proceeding in any of the district courts 
may be removed to the supreme court by appeal as provided in this 
chapter and not otherwise. 

§ 6604. Title to action unchanged. The party appealing is
known as the appellant and the adverse party as tho respondent, but 
the title of the action is not to be changed in consequence of the 
appeal. 

§ 6606. Time for appeal. An appeal from a judgment may
be taken within one year aft<•r the entry thereof by default, or after 
written notice of the entry thereof in case the party against whom it 
is entered has appeared in the action, and from an order within sixty 
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days after written notice of the same shall have been given to the 
party appealing; provided, that in all actions heretofore or hereafter 
tried, when the appeal from an order is based upon errors assigned or 
set out in a statement of the case submitted to the court or judge
thereof for settlement within sixty days after the service of such 
written notice and at least eight days prior to the expiration of such 
time and such court or judge neglects to settle such statement within 
the said sixty days, the party appealing shall have thirty days after 
such statement shall have been settled in which to take an appeal. 

§ 6606. How appeal taken. An appeal must be taken by
serving a notice in writing signed by the appellant or his attorney on 
the adverse party and filing the same in the office of the clerk of the
court in which the judgment or order appealed from is entered, stat
ing the appeal from the same, and whether the appeal is from the 
whole or a part thereof and if from a part only, specifying the part 
appealed from. The appeal shall be deemed taken by the service of 
a notice of the appeal and perfected on service of the undertaking for 
costs, or the deposit of money instead, or the waiver thereof as here
inafter prescribed. When service of a notice of appeal and under
taking cannot in any case be made within this state the court may 
prescribe a mode for serving the same. 

§ 6607. Clerk to transmit papers. Upon an appeal being
perfected the clerk of the court from which the appeal is taken shall 
at the expense of the appellant forthwith transmit to the supreme 
court, if the appeal is from a judgment, the judgment roll ; if the- • 
appetil is from an order, he shall transmit the order appealed from 
and the original papers used by each party on the application for such 
order. The court may, however, in case of either judgment or order 
upon motion of either party after notice to the adverse party for good. 
cause shown, direct copies to be transmitted instead of the originals. 
The clerk shall also in all cases transmit to the supreme court the, 
original notice of appeal and the undertaking given thereon; and 
he shall annex to the papers so transmitted a certificate under his 
hand and the seal of the court from which the appeal is taken, certify
ing that they are the original papers or copies as the case may be� 
and that they are transmitted to the supreme court pursuant to such 
appeal. No further certificate or attestation shall be necessary; 
provided, that if the appellant does not within thirty days after his 
appeal is perfected cause a proper record in the case to be transmitted 
to the supreme court by the clerk of the district court, the respondent 
may cause such record to be transmitted by the clerk of the district. 
court to the clerk of the supreme court;  and in such case the 
respondent may recover the expense thereof as costs on such appeal 
in case the judgment or order appealed from is in whole or in part 
affirmed. 

§ 6608. Deposit for undertaking. Waiver o:t: When the
appellant is required under any provision of this chapter to give an 
undertaking he may in lieu thereof deposit with the clerk of court in 
which the judgment or order appealed from is entered, who shall give 
him a receipt therefor, a sum of money equal to the amount for which 
such undertaking is required to be given and in lieu of the service of 
such undertaking serve a notice of the making of suoh deposit. Such 
deposit and notice shall have the same effect as the service of 
the required undertaking and be held to answer the event of the 
appeal upon the terms prescribed for the undertaking in lieu of which 
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the same is deposited. Any such undertaking and deposit may be 
waived in writing by the respondent for whose benefit the same is 
required to be made and such waiver shall have the same effect as 
the giving of the undertaking would have had. 

§§ 5609-561' 

§ 6609. Appeal ineffectual without undertaking. To ren- I e. o. m. l!ll'r. 
der an appeal effectual for any purpose an undertaking must be exe- 1• 0• 216, 11I;
outed on the part of the appellant by at least two sureties to the effect 

7
' o. tm. 

that the appellant will pay all costs and damages which may be 
awarded against him on the appeal not exceeding two hundred and 
fifty dollars. 

§ 661 0. Execution not stayed without undertaking. If 11 1, o. m, 1887.
the appeal is from a judgment directing the payment of money, it II S. 0• UD. U8L 
shall not stay the execution of the judgment unless an undertaking is 
executed on the part of the appellant by at least two sureties to the 
effect that if the judgment appealed from, or any part thereof, is 
affirmed the appellant will pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment shall 
be affirmed, if it is affirmed only in part, and all damages, which shall 
be awarded against the appellant on appeal. 

§ 661 1.  Undertaking to stay judgment for delivery of U, o,:; f:1:
personalty. If the judgment appealed from directs the assignment • o. • 
-0r delivery of documents or personal property the execution of the 
judgment shall not be delayed by the appeal, unless the things 
required to be assigned or delivered are brought into court or placed 
in the custody of such officer or receiver as the court or presiding 
judge shall appoint, or unless an undertaking is entered into on the 
part of the appellant by at least two sureties in such sum as the court 
or presiding judge thereof shall direct to the effect that the appellant 
will obey the order of the appellate court on the appeal. 

§ 6612. To stay execution of conveyance. If the judgment ff 9, 
o. ms 1887.appealed from directs the execution of a conveyance or other instru- to, o. ,U81.

ment the execution of  the judgment shall not be stayed by the appeal, 
unless the instrument shall have been executed and deposited with 
the clerk with whom the judgment was entered to abide the judgment 
of the appellate court. 

§ 661 3. Of judgment to sell and deliver realty. If the 
I 

10, o. m, 1887. 
judgment appealed from directs the sale or delivery of possession of u, o.12D, 1BIIL  
real property, except in actions for foreclosure of mortgages, the exe-
cution of the same shall not be stayed, unless an undertaking is exe-
cuted on the part of the appellant by at least two sureties in such 
sum as the court or presiding judge thereof shall direct to the effect 
that during the possession of such property by the appellant he will 
not commit nor suffer to be committed any waste thereon and that if 
the judgment is affirmed he will pay the value of the use and occupa-
tion of the property from the time of the appeal until the delivery of 
possession thereof pursuant to the judgment. 

§ 6614. To stay mortgage sale. If the judgment appealed pt, o, m, 1887. 
from directs the sale of mortgaged premises, the execution thereof l2, o. OO.U8L 
shall not be stayed by the appeal, unless an undertaking is  executed 
on the part of the appellant by at least two sureties, conditioned for 
the payment of any deficiency which may ar · se on such sale, not 
exceeding such sum as shall be fixed by the court or pres:ding judge 
thereof; to be f peci fied in the undertaking. and all costs and damages 
which may be awarded to the respondent on such appeal. 
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§ 6616. Abatement of nuisance. If the judgment appealed
from directs the abatement or restraint of the continuance of a nui
sance, either public or private, the execution of the judgment shall 
not be stayed by the appeal, unless an undertaking is entered into on 
the part of the appellant by at least two sureties in such sum 88 the 
court or presiding judge thereof shall direct to the effect that the 
appellant will pay all damages which the opposite party may sustain 
by the continuance of such nuisance. 

§ 6616. Other judgments. If the judgment appealed from
directs the doing of any particular act or thing and no express pro
vision is made by statute in regard to the undertaking to be given on 
appeal therefrom, the execution thereof shall not be stayed by the 
appeal therefrom, unless an undertaking is entered into on the part of 
the appellant in such sum 88 the court or presiding judge thereof 
shall direct and by at least two sureties to the effect that the appel
lant will pay all damages which the opposite party may have sus
tained by not doing the particular thing or act directed to be done by 
the judgment appealed from and to such further effect as such court 
or judge shall in discretion direct. 

§ 6617. Intermediate orders. When the appeal is from an
order the execution or performance thereof shall not be delayed, 
except upon compliance with such conditions as the court or presid
ing Judge thereof shall direct and, when so required, an undertaking 
shall be executed on the part of the appellant by at least two sureties 
in such sums and to such effect 88 the court or presiding judge 
thereof shall direct ; such effect shall be directed in accordance with 
the nature of the order appealed from, corresponding to the foregoing 
provisions in respect to appeals from judgments, when applicable 
and such provision shall be made in all cases as will properly protect 
the respondent and no appeal from an intermediate order before 
judgment shall stay proceedings unless the court or presiding judge 
thereof shall in his discretion so specially order. 

§ 6618. Undertaking on orders as to provisional reme
dies. When a party shall give immediate notice of appeal from an 
order vacating or modifying a writ of attachment or from an order 
denying, dissolving or modifying an injunction he may within 
six days thereafter serve an undertaking executed on his part by at 
least two sureties in such sum as the court or presiding judge thereof 
shall direct to the effect that, if the order appealed from or any part 
thereof is affirmed, the appellant will pay all costs and damages which 
may be awarded against him on appeal and all which the adverse 
party may sustain by reason of the continuance of the attachment or 
the granting or continuance of the injunction as the case may be. 
Upon the giving of such undertaking such court or judge shall order 
the attachment to be continued and in his discretion may order the 
injunction asked to be allowed or that before granted to be continued 
until the decision of the appeal, unless the respondent shall at any 
time pending the appeal give an undertaking with sufficient surety in 
a sum to be fixed by the court or presiding judge to abide and per
form any final judgment that shall be rendered in favor of the appel
lant in the action, but may at any time subsequently vacate such 
order if the appeal is not diligently prosecuted. 

§ 6619. From whom undertaking not required. When
the state, or any state officer, or state board, in a purely official 
capacity, or any municipal corporation within the state shall take an 
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appeal service of the notice of appeal shall perfect the appeal and 
stay the execution or performance of the judgment or order appealed 
from and no undertaking need be given; but the supreme court may 
on motion require sureties to be given in such form and manner as it 
shall in its discretion prescribe 88 a condition of the further prosecu
tion of the appeal. 

§ 6620. When new undertaking required. The supreme 11 11, c. 2.0, 188T.
court upon satisfactory proof, that any of the sureties t.., an under- ll l8, o. i2.0,1881.
taking given under this chapter has become insolvent or that his 
circumstances have become so precarious that there is reason to 
apprehend that the undertaking is insufficient security, may in its 
discretion require the appellant to file and serve a new undertaking 
with such sureties and in such time 88 shall be prescribed, and that 
in default thereof the appeal shall be dismissed or the stay of pro-
ceedings vacated and the execution or performance of the judgment 
or order be allowed to be enforced without further delay. 

§ 6621. In one instrument or several. Refusal to stay. 11 1s, c. 31, 1887.
The undertakings required by this chapter may be in one instrument § 19' c. lm. 1881.
or several at the option of the appellant ; the original must be filed 
with a notice of the appeal and a copy showing the residence of the 
sureties must be served with the notice of appeal. When the sum or 
effect of any undertaking is required under the foregoing provisibns 
to be fixed by the court or judge at least twenty-four hour's notice of 
the application therefor shall be given the adverse party. When the 
court or the judge thereof from which the appeal is taken or desired 
to be taken shall neglect or refuse to make any order or direction not 
wholly discretionary, necessary to enable the appellant to stay pro-
ceedings upon an appeal, the supreme court, or one of the justices 
thereof, shall make such order or direction. 

§ 6622. Sureties must justify. An undertaking upon an � 19, c. 31, 1887.
appeal shall be of no effect, unless it is accompanied by the affidavit § 2.0, o.12.0,189l. 
of the sureties in which each surety shall state that he is worth a cer-
tain sum mentioned in such affidavit over and above all his debts and 
liabilities in property within this state not by law exempt from exe-
cution, and which sum so sworn to by such sureties shall in the 
aggregate be double the amount specified in said undertaking. The 
respondent may, however, except to the sufficiency of the sureties 
within ten days after such notice of the appeal and unless they or 
other sureties justify in the same manner as bail upon an arrest 
within ten days thereafter, the appeal shall be regarded as if no 
unde.taking had been given. The justification shall be upon a notice 
of not less than five days. 

§ 6623. Effect of perfected appeal. Perishable property. § 20, c. 20, 188'1.
Whenever an appeal shall have been perfected and the proper under- 11 2i,c. l2D,l891.
taking given or other act done prescribed by this chapter to stay the 
execution or performance of the judgment or order appealed from, all 
further proceedings thereon shall be thereby stayed accordingly, 
except that the court below may proceed upon any other matter 
included in the action not affected by the judgment or order appealed 
from and except that the court or the presiding judge thereof may 
order perishable property held under the judgment or order appealed 
fro.":11 to be sold and the proceeds paid into the court to abide the 
event. 

§ 6624. Reference to ascertain damages. Breach of � 21. c. 2.0. 1AA1.

undertaking. When the amount of damag�s to be paid by the s �. c. i:00, 1891•
1 1 59 
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appellant on affirmance of the judgment or order appealed from pur
suant to an undertaking is not fixed by the judgment or decision of 
the supreme court on appeal, the district court may aft�r the remit
titur of the record from the supreme court is filed order a reference to 
ascertain such damages, the expense of which shall be included and 
recoverable with such damages. In all cases a ne�lect for the space 
of thirty days after the affirmance on appeal of a Judgment directing 
the payment of money to pay the amount directed to be paid on such 
aflirmance shall be deemed a breach of the undertaking on such 
appeal. A neglect for the space of sixty days after the confirmation 
of a report of a referee, to whom a reference has been ordered for the 
purpose of ascertaining the damages to be paid on the affirmance of 
any other judgment or order appealed from, to pay the amount of 
damages BO ascertained and the costs of such reference shall be deemed 
a breach of the undertaking on such appeal. The dismissal of an 
appeal by the appellant or by the court for want of prosecution, unless 
the court shall at the time otherwise expressly order, shall render the 
sureties upon the undertaking or bond given under this chapter liable 
in the same manner and to the same extent as if the judgment or 
order appealed from had been affirmed. 

§ 5625. Amendment of appeals. When a party shall in good
faith give notice of appeal and shall omit through mistake or accident 
to do any other act necessary to perfect the appeal to make it effect
ual or to stay proceedings, the court from which the appeal is taken 
or the presiding judge thereof or the supreme court, or any one of the 
justices thereof, may permit an amendment or the proper act to be 
done on such terms as may be just. 

§ 5626. What orders reviewable. The following orders when
made by the court may be carried to the supreme court : 

1 . An order affecting a substantial right made in any aotion when
such order in effect determines the action and prevents a judgment 
from which an appeal might be taken. 

2. A final order affecting a substantial right made in special pro
ceedings or upon a summary application in an action after judgment. 

3. When an order grants, refuses, continues or modifies a provi
sional remedy or grants, refuses, modifies or dissolves an injunction; 
when it sets aside or dismisses a writ of attachment for irregularity ; 
when it grants or refuses a new trial or when it sustains or overrules a 
demurrer. 

4. When it involvt'ls the merits of an action or some part thereof;
when it orders judgment on application therefor on account of the 
frivolousness of a demurrer, answer or reply ; or strikes off such demur
rer, answer or reply on account of the frivolousness thereof. 

5. Orders made by the district court or judge thereof without
notice are not appealable ; but orders made by the district court after 
a hearing is had upon notice which vacate or refuse to set aside orders 
previously made without notice may be appealed to the supreme 
court when by the provisions of this chapter an appeal might have 
been taken from such order BO made without notice, had the same 
been made upon notice. 

§ 6627. Appeal without motion for new trial. Upon an
appeal from a judgment the supreme court may review any inter
mediate order or determination of the court below, which involves 
the merits and necessarily affects the judgment, appearing upon the 
record transmitted or returned from the district court, whether the 
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same is excepted to or not; nor shall it be necessary in any case to 
take any exceptions or settle a statement of the case to enable Uw 
13,upreme court to review any alleged error which would without a 
-statement appear upon the face of the record. Any question of fact 
or law decided upon trials by the court or by a referee and appearing 
upon the record properly excepted to in a case in which an exception 
is necessary may be reviewed by the supreme court, whether a motion 
for a new trial was or was not made in the court below, but questions 
-0f fact shall not be reviewed in the supreme court in cases tried 
before a jury, unless a motion for a new trial is first made in the court 
below. 

§ 6628. Power of court. Rehearing. What clerk trans
mits. Upon an appeal from a judgment or order the supreme court 
may reverse, affirm or modify the judgment or order and as to any and 
all of the parties ; and may, if necessary or proper, order a new trial 
and if the appeal is from a part of the judgment or order may 
reverse, affirm or modify it as to the part appealed from. In all cases 
the supreme court shall remit its judgment or decision to the court 
from which the appeal was taken to be enforced accordingly ; and if 
from a judgment, final judgment shall thereupon be entered in the 
-court below in accordance therewith, except when otherwise ordered.
The clerk of the supreme court shall remit to such court the papers
transmitted to the supreme court on the appeal together with the
judgment or decision of the supreme court thereon within sixty days
after the same shall have been made, unless the supreme court on
application of either of the parties shall direct them to be retained
for the purpose of enabling such parties to move for a rehearing. In
case such motion for a rehearing is denied the papers shall be
remitted within twenty days after such denial. The clerk of the
.supreme court shall in all cases, except when the order or judgment
is affirmed also transmit with the papers so returned by him a certified
<!opy of the opinion of the supreme court and his fees for such copy
shall be taxed and allowed with his other fees in the case.

§ 6629. When new trial ordered. Time limited. In every
�e on appeal in which the supreme court shall order a new trial or
further proceedings in the court below the record shall be transmitted
to such court and proceedings had therein within one year from the
date of such order in the supreme court, or in default thereof the
action shall be dismissed, unless upon good cause shown the court
shall otherwise order.

§ 6630. Appeals in cases tried without jury. In all
actions tried by the district court without a j ury, in which an issue
of fact has been joined, all the evidence offered on the trial shall
be received. Either party may have his objections to eviden�e
noted as it i s  offered ; but no new trial shall be granted by the dis
trict court on the ground that incompetent or irrelevant evidence
has been received, or on the ground of the insufficiency of the evi
-dence. A party desiring to appeal from a j udgment in �n� such
action shall cause a statement of the case to be settled w1thm the
time a�d in the manner prescribed by article 8, of chapter 1 0. of this
code and shall specify therein the questions of fact that he desires
the �upreme court to review, and all questions of fact not so speci
fied shall be deemed on appeal to have been properly decided by the
trial court. Only such evidence as relates to the questions of fact
to be reviewed shall be embodied in this statement. But if the ap-
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pellant shall specify in the statement that he desires to review the 
entire case all the evidence and proceedings shall be embodied in the
statement. All incompetent and irrelevant evidence, properly ob
jected to in the trial coui·t, shall be disregarded by the supreme 
court, but no objection to evidence can be made for the first time in 
the supreme court. The supreme court shall try anew the ques
tions of fact specified in the statement or in the entire case, if the 
appellant demands a retrial of the entil·e case, and shall finally dis
pose of the same whenever justice can be done without a new trial, 
and either affirm or modify the judgment or direct a new judgment 
to be entered in the district court ; the supreme court may, however, 
if it deem such course necessary to the accomplishment of justice 
order a new trial of the action. In actions tried under the pro
visions of this section, failure of the court to make findings upon all 
the issues in the case shall not constitute a ground for granting a 
new trial or reversing the judgment. This statute shall apply only 
to cases hereafter tried. 

0• 38, l89'1. § 663 1 .  When printed abstracts not required. In actions
whether denominated legal or equitable, or both, appealed to the 
supreme court, by either plaintiff or defendant, and in which the 
amount of the judgment appealed from, exclusive of costs, does not 
exceed three hundred dollars, no printed abstracts or briefs shall be 
required of either party ; but in cases where printed copies of the 
same are not furnished, three typewritten copies shall be served, 
and filed with the clerk of the supreme court, at such times as may 
be required by law or the rules of court in other cases. 

t 1, 0. 101, 1395, § 6632. When appeals heard. Unless continued for cause all
civil cases appealed to the supreme court shall be heard at the next 

I Gll, O. Clv. P. 

I '27, O. Clv. P. 

tGS, O. Clv. P. 

succeeding term of court in either of the cases following : 
1. When the appeal is taken sixty days before the first day of the

term. 
2. When by either party a printed abstract and a printed brief are·

served twenty-five days before the first day of the term. 

C HA P T E R  1 5 . 

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEV
ISEES, LEGATEES AND TENANTS HOLDING 

UNDER A JUDGMENT DEBTOR. 

§ 6633. Summons after judgment. When a judgment shall
be recovered against one or more of several persons jointly indebted 
upon a contract by proceeding as provided in section 5261, those who 
were not originally summoned to answer the complaint and did not 
appear in the action may be summoned to show cause why they 
should not be bound by the judgment in the same manner as if they 
had been originally summoned. 

§ 6634. Requisites of. The summons provided in the preced
ing section must be subscribed by the judgment creditor or his 
attorney, must describe the judgment and require the person sum
moned to show cause within thirty days after the service of the sum
mons and must be served in like manner as the original summons. 
It is not necessary to file a new complaint. 

§ 6636. Accompanied by affidavit. The summons must be
accompanied by an affidavit of the person subscribing it, that the· 
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judgment has not been satisfied to his knowledge or information and 
belief and must specify the amount due thereon. 

§ 6636. Answer. Upon such summons the party summoned II ,2e,C.Civ. P.
may answer within the time specified therein, denying the judgment 
or setting up any defense which may have arisen subsequently ; and 
he may make the same defense which he might have originally made 
to the action, except the statute of limitations. 

s Ot>cl , • .I! ur" ..... "'"" p.u�a.l.L.l.Lll!;'tl. i ut:J puny 1ssmng the summons I '31l, c. CIT. I". 
may demur or reply to the answer and the party summoned may am'd. 
demur to the reply ; and the issues may be tried and judgment may 
be given in the same manner as in an action and enforced by execu-
tion ; or, the application of the property charged to the payment of 
the judgment may be compelled by proceedings under chapter 34 if 
necessary. 

§ 6638. Pleadings verified. The answer and reply must be II .  1,0. ;1v. P.
verified in the like cases and manner and be subject to the same rules 
as the answer and reply in an action. 

C H A P T E R  1 6 . 

OFFER OF THE DEFENDANT TO COMPROMISE THE 
WHOLE OR A PAR',[' OF THE ACTION. 

§ 6639. Judgment offered. Effect. The defendant may at 11 432. o. CIT. P ..
any time before the trial or verdict serve upon the plaintiff an offer in 
writing to allow judgment to be taken against him for the sum or 
property or to the effect therein specified with costs. If the plaintiff 
accepts the offer and gives notice thereof in writing within ten daye, 
he may file the summons, complaint and offer with an affidavit of 
notice of acceptance and the court or judge thereof must thereupon 
order judgment accordingly. If the notice of acceptance is not given 
the offer is to be deemed withdrawn and cannot be �ven in evidence ; 
and if the plaintiff fails to obtain a more favorable Judgment he can-
not recover costs, but must pay the defendant's costs from the time of 
the offer. 

§ 6640. Same on counterclaim. If the defendant sets up a 11 433, o. CIT. P; 
counterclaim in his answer to an amount greater than the plaintiff's 
claim or sufficient to reduce the plaintiff's recovery below fifty dollars, 
then the plaintiff may serve upon the defendant an offer in writing to 
allow judgment to be taken against him for the amount specified, or 1o  
allow said counterclaim to the amount specified with costs. If  the 
defendant accepts the offer and gives notice thereof in writing within 
ten days, he may enter judgment as above for the amount specified, if 
the offer entitles him to judgment, or the amount specified in said 
offer shall be allowed him iu the trial of the action. If notice of 
acceptance is not given the offer is deemed to be withdrawn and can-
not be given in evidence and if the defendant fails to recover a more 
favorable judgment, or to establish his counterclaim for a greater 
amount than is specified in said offer, he cannot recover costs, but 
must pay plaintiff's costs from the time of the offer. 

§ 6641. Offer of fixed damages. In an action arising on con- � i:u,o.ctT. P. 
tract the defendant may with his answer serve upon the plaintiff an 
offer in writing, that if he fails in his defense the damages be assessed 
at a special sum; and if the plaintiff signifies his acceptance thereof 
in writing with or before the notice of trial and on the trial has a 
verdict, the damages must be assessed accordingly. 
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•'1 •, o. c1v. l', § 6642. Plaintiff' retn.l'lng. Proof . Costs. If the plaintiff 
does not aooept the offer, he must prove his damages as if it had not 
been made and shall not be permitted to give it in evidence. And if 
the damages in his favor do not exceed the sum mentioned in the 
offer, the defendant sh�ll recover his costs incurred in consequence of 
any necessary preparations or defense in respect to the question of 
damages. 

C H A P T E R  1 7 . 

ADMISSION OR INSPECTION OF WRITINGS. 

·1 488. o. c1v. P. § 5643 . Admission of genuineness. Refusal. Costs.
Either party may exhibit to the other or to his attorney at any time 
before the trial any paper, material to the action, and request an 
admission in writing of its genuineness. If the adverse party or bis 
attorney fails to give the admission. within four days after the request 
and if the party exhibiting the paper is afterwards put to costs in 
order to prove its genuineness and the same is finally proved or 
admitted. on the trial, such costs must be paid by the party refusing 
the admission, unless it appears to the satisfaction of the court that 
there were good reasons for the refusal. 

•• 481, c. c1v. l'. § 5644. Copy of documents required . Penalty. The court
before which an action is pending, or a judge thereof, may in its or 
bis discretion and upon due notice order either party to give to the 
other within a specified time an inspection and copy, or permission 
to take a copy of any books, papers and documents in his possession 
or under his control, containing evidence relating to the merits of the 
action or the defense therein. If compliance with the order is 
refused, the court may on motion exclude the paper from being given 
in evidence, or punish the partv refusin,z, or both. 

0 438, C. Clv. P. 

, 1 439, C. Clv. P. 
am'd. 

C H A P T E R  1 8. 

EXAMINATION OF PARTIES. 

§ 5645. Action for discovery. No action to obtain discovery
under oath in aid of the prosecution or defense of another action shall 
be allowed, nor shall any examination of a party be had on behalf of 
the adverse party, except in the manner prescribed by this chapter. 

§ 5646. Adversary as witness. A party to an action, or in
case a corporation is a party, the president, secretary or other princi
pal officer or general managing agent of such corporation, may be 
examined as a witness at the instance of an adverse party or any of 
several adverse parties and for that pnrposP may he compelled in the 
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same manner and subject to the same rules of examination as any 
other witness to testify either at the trial, or conditionally, or upon 
commission. 

§ 6647. hxamination before trial. The examination instead
of being had at the trial as provided in the last section may be had 
at any time before the trial at the option of the party claiming it 
before a judge of the court on a previous notice to the party to be 
examined and any other adverse party of at least five days, unless for 
good cause shown the judge orders otherwise. But the party to be 
examined shall not be compelled to attend in any other county than 
that of his residence or where he may be served with a subpama for 
his attendance. 

§ 6648. Attendance compelled. Examination filed. The
party to be examined as in the last section provided may be com
pelled to attend in the manner provided in article 2 of chapter 19;  
and the examination shall be taken and filed with the clerk and may 
be read by either party on the trial. 

§ 6649. Rebuttal. The examination of the party thus taken
may be rebutted by adverse testimony. 

§ 6660. Refusal punished as contempt. If a party re
fuses to attend and testify as in the last four sections provided, he 
may be punished as for a contempt and his complaint, answer or 
reply may be stricken out. 

§ 566 1. Party examined on his own behalf. A party
examined by an adverse party as in this chapter provided may be 
examined on his own behalf, subject to the same rules of examination 
as other witnesses. 

§ 5652. Beneficiary examined. A person for whose imme
diate benefit the action is prosecuted or defended, though not a 
party to the action , may be examined as a witness in the same man
ner and subject to the same rules of examination as if he was named 
as a party. 

C H A P T E R  1 9 . 

WIT�ESSES AND EVIDENCE. 

ARTICLE I. - WHO MAY BE EXCLUDED. 

§ 5653. Who not excluded. Husband and wife. Dece
dent's statement. No person offered as a witness in any action 
or proceeding in any court, or before any officer or person having 
authority to examine witnesses or hear evidence, shall be excluded or 
excused by reason of such person's interest in the event of the action 
or proceeding ; or because such person is a party thereto, or because 
such person is the husband or wife of a party thereto, or of any per
son in whose behalf such action or proceeding is commenced, pros�
cuted, opposed or defended, except as hereinafter provided : 

I . A husband cannot be examined for or against bis wife without
her consent, nor a wife, for or against her husband without his con
sen t, nor can either during the marriage or afterwards be, without the 
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consent of the other, examined as to any communication made by one 
to the other during the marriage ; but this subdivision doe s  not apply to 
a civil action or proceeding by one against the other, nor to a �riminal 
action or proceeding for a crime committed by one against the other. 

2. In civil actions or proceedings by or against executors, admin
istrators, heirs at law or next of kin in which judgment may be rendered 
or order entered for or against them, neither party shall be allowed 
to testify against the other as to any transaction whatever with or 
statement by the testator or intestate, unless called to testify thereto 
by the opposite party. But if the testimony of a party to the action 
or proceeding has been taken and he shall afterwards die and after 
his death the testimony so taken shall be used upon any trial or hear
ing in behalf of his executors, administrators, heirs at law or next of 
kin, then the other party shall be a competent witness as to any and 
all matters to which the testimony so taken relates. 

ARTICLE 2. - MEANS OP PRODUCING WITNESSES. 

� 6664. Subpoonas issued by whom. Clerks of the supreme 
ana district courts, the judges thereof, notaries public, justices of the 
peace and referees shall on the application of any person having a 
cause or any matter pending in court or before any such officer or 
tribunal issue a subpama for witnesses inserting all the names required 
by the applicant in one su bpama, which may be served by any person, 
not interested in the action, or by the sheriff, coroner or constable ; 
but when served by any person, other than a public officer, proof of 
service shall be shown by affidavit;  but no costs of serving tt,e same 
shall be allowed, except when served by an officer. 

§ 6666. Requisites of. The subprana shall be directed to the
person therein named, requiring him to attend at a particular time 
and place to testify as a witness ; and it may contain a clause direct
ing the witness to bring with him any book, writing or other thing 
under his control, which he is bound by law to produce as evidence. 

§ 6868. For depositions. When the attendance of the witness
before any officer authorized to take depositions is required, the sub
pama may be issued by such officer. 

§ 6867. How served. The subpmna shall be served either by
reading or by copy delivered to the witness, or left at his usual place 
of residence ; but such copy need not contain the name of any other 
witness. 

§ 6868. Witness not compelled to attend out of county.
A witness shall not be obliged to attend for examination on the trial 
of a civil action except in the county of his residence, nor to attend 
to give his deposition out of the county where he resides, or where he 
may be when the subprena is served upon him. 

§ 6869. Demand of fees in advance . A witness may demand
his traveling fees and fee for one day's attendance when the subprena 
is served upon him and if the same is not paid ihe witness shall not 
be obliged to obey the subprena. The fact of such demand and non
payment shall be stated in the return. 

§ 6880. Examination of prisoner. Any court may by order
require an officer having the custody of any person confined in any 
prison in this state to produce such person before him for oral exam
ination in the county where he is imprisoned; but in all other oases 
his examination mu�t be by deposition. 
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§ 6 661 .  Prisoner remains in custody. While a prisoner· r:; II t59, c. c1v. P.
deposition is being taken he shall remain in the custody of the officer 
having him in charge, who shall afford reasonable facilities for the 
taking of the deposition. 

§ 6 662. Witness exempt from suit out of his county. A § too, c. c1v. P.
witness shall not be liable to be sued in the county in which he does 
not reside by being served with a summons in such county while 
going, returning or attending in obedience to a subpama. 

§ 6663. Demand fees daily. At the commencement of each f 461 , c. c1v. P.
day after the first day a witness may demand his fees for that day's 
attendance in obedience to a subpama and if the same are not paid 
he shall not be required to remain. 

§ 6 664. Oath of witness. Before testifying the witness must § 462, C. Clv. P.
be sworn to testify as follows : 

"You do solemnly swear that the evidence you shall give relative to 
the matter in difference now in hearing between . . . . . . . . . . . . . . . . . . . .  , 
plaintiff and . . . . . . . . . . . . . . . . . . . . .  , defendant, shall be the truth, the 
whole truth and nothing but the truth. So help you God." 

Any witness who is conscientiously scrupulous of taking the oath 
above described, shall be allowed to make affirmation , substituting for 
the words " so help you God," at the end of the oath the following : 
" This you do affirm under the pains and penalties of perjury." 

ARTICLE 3. - MODE OF TAKING THE TESTIMONY OF WITNESSES. 

§ 6 666. Three modes. The testimony of witnesses is taken in II tea, c. Clv. P.
three modes : 

1 .  By affidavit. 
2. By deposition .
3. By oral examination.
§ 6 666. Affidavit. An affidavit is a written declaration unde

oath made without notice to the adverse party. 
� 6667. Deposition. A deposition is a written declaration under 

oath made upon notice to the ad verse party for the purpose of 
enabling him to attend and cross-examine ; or upon written interroga
tories. 

§ 6 668. Oral examination. An oral examination is an exami
nation in the presence of the jury or tribunal which is to decide the 
fact or act upon it, the testimony being heard by the jury or tribunal 
from the lips of the witness. 

ARTICLE 4. - AFFIDA V!T. 

II W, C. Clv. P. 

§ 465, O. Olv. P.

§ 4G6, o. C1v. P.

§ 6 669. Use of. An affidavit may be used to verify a pleading, § 467, o. Clv. P.
to prove the service of a summons, notice or other process in a 1 1  action, 
to obtain a provisional remedy, an examination of a witness, a stay of 
proceedings or upon a motion and in any ot llC'r case permitted by law . 

§ 6 670. Where and how made. An affidaYit may be made in � 465, c. c1v. P.
and out of this state before any person authorized to administer an � 1 • c. 2• 1885• 
oath. 
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ARTICLE 5. - DEPOSITIONS. 

§ 6671. Cases when deposition used. The deposition of
any witness may be used only in the following cases : 

1. When the witness does not reside in the county where the
action or proceeding is pending or is sent for trial by change of 
venue, or is absent therefrom. 

2. When from age, infirmity or imprisonment the witness is un
able to attend court or is dead. 

3. When the testimony is required upon a motion or in any other
case when the oral examination of the witness is not required. 

§ 6672. When taking commenced. Either party may com
mence taking testimony by depositions at any time after service upon. 
or the appearance of the defendant in the action. 

ARTICLE 6.- OFFICERS Wrro l\fay TAKE DF.!'OBITIONB. 

§ 6673. Before whom in state. Depositions may be taken in
this state before a judge or clerk of the supreme court or district 
court, or before a justice of the peace, notary public, United States 
circuit or district court commissioner or any person empowered by a. 
special commission. 

§ 6674. Before whom out of state. Depositions may b&
taken out of the state by a judge, justice or chancellor or clerk of 
any court of record, a justice of the peace, notary public, mayor or
chief magistrate of any city or town corporate, a commissioner
appointed by the governor of this state to take depositions or any 
person authorized by a special commission from any court of this. 
state. 

§ 5676. Ineligibility of officer. The officer before whom
depositions are taken must not be a relative or attorney of either 
party or otherwise interested in the event of the action or proceeding. 

§ 6676. Commission to take depositions. Any court ot
record of this state, or any judge thereof, is authorized to grant a. 
commission to take depositions within or without the state upon the 
application of either party upon five days' notice to the other. The 
commission must be issued to a person or persons therein named by 
the clerk under the seal of the court granting the same. Depositions 
under it must be taken upon written interrogatories, direct and cross, 
which shall be attached to the commission by the clerk issuing the 
same. Unless the parties agree as to the form of the interrogatories, 
the same shall be presented to the court or judge granting the com
mission for settlement upon five days' notice, at which time the court. 
or judge shall settle the same. 

ARTICLE 7 .  - MANNER OP TAKING AND AUTHENTICATING 
DEPOSITIONS. 

§ 6677. Notice to adverse party. Contents. Prior to the
taking of any deposition, unless the same is taken under a commis
sion, a written notice entitled in the action or proceeding in which it 
is to be used, and specifying the time and place of taking the same 
shall be served upon the adverse party. The notice shall be served a. 
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81lflicient time before the day specified therein to allow the adverse 
party time to attend by the usual route of travel and o:ne day for 
preparation, exclusive of Sundays and the day of service. The 
examination may be adjourned from day to day. 

§ 6678. When taken without notice. When the summon•
in an action has been served upon all of the defendants therein in the 
manner provided by law, and the time allowed such defendants to answer 
has expired and they have in no way appeared in such action, the 
plaintiff may take the deposition of any witness without notice to 
such defendant and such deposition may be introduced in evidence 
in the action and shall have the same force and effect as a deposition 
taken upon notice. 

§ 6678a. Depositions of additional witnesses. Whenever
notice to take depositions contains a notice that the testimony of 
other witnesses than those named or that the testimony of witnesses 
generally, without naming any witnesses, will be taken such notice 
shall be sufficient to justify the taking of the depositions of unnamed 
witnesses but the adverse party shall have the right within ten days 
after such depositions are filed in the proper office and notice of the 
filing thereof is given to him, in which to serve notice upon the party 
on whose behalf such witnesses were sworn that he will cross exam
ine such witnesses at a time and place therein specified. Such notice 
shall be in substance the same as a notice to take depositions. Such 
witnesses may be cross examined before the same or another officer. 

§ 6679. Notice by publication. When the party against whom
the deposition is to be read is absent from or is not a resident of the 
state and has no agent or attorney therein upon whom service may 
be made, notice of the taking of a deposition may be served upon him 
by publishing the same three times, once in each week for three 
successive weeks in some newspaper printed in the county where the 
action or proceeding is pending, if one is printed in such county ; and 
if not, in some newspaper printed at the seat of government of this 
state. Personal service of the notice on the defendant out of the 
state shall be equivalent to such publication. 

ij 6680. · Written and subscribed. The deposition must be 
wntten by the officer, or in his presence by the witness, or some 
disinterested person; and must be subscribed by the witness. 

§ 668 1 .  How returned. Opening. A deposition so taken
shall be sealed up and indorsed with the title of the cause and the 
name of the officer taking the same and by him addressed and 
transmitted to the clerk of the district court of the county in which 
the action or proceeding is pending, if the same is pending in the 
district court; otherwise to the court, officer or tribunal in which the 
action or proceeding is pending. It shall remain under seal until 
opened by order of the court, officer or tribunal or at the request of a 
party to the action or proceeding, or his attorney. 

§ 6682. How far may be used. When a deposition has once
been taken it may be read in any stage of the same action or proceed
ing, or in any other action or proceeding upon the same matter 
between the same parties, subject, however, to all such exceptions as 
may be taken thereto under the provisions of this chapter. A depo
sition shall be deemed the evidence of the party reading it. 

§ 6683. How authenticated. Depositions taken pursuant to
this chapter by any judicial or other officer herein authorized to take 
depositions, having a seal of office, whether resident in this state or 
elsewhere, shall be admitted in evidence upon the certificate and sig
nature of such officer, under the seal of the court of which he is an 
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officer, or his official seal and no other or further act or authentica
tion shall be required. If the officer taking the same has no official 
seal the deposition, if not taken in this state shall be certified and 
signed by such officer and shall be further a�thenticated, either by 
parol proof adduced in court or by the official certificate and seal of 
any secretary or other officer of the state, keeping the great seal 
there?f, or of a cl�rk . o! prothonotary of any court having a seal, 
attestmg th.at �uch Judicial. or other ?fficer was at the time of taking 
the same withm the meanmg of this chapter authorized to take the 
same. But if the deposition is taken within or without this state 
under a special comn11ss10n 1t shau oo suthc1entJy authentfoated by 
the official signature of the officer or commissioner taking the same . 

. 1 '8, 0. 0lT. r. § 6684. Certificate to deposition. The officer taking the 
deposition shall annex thereto a certificate showing the following 
facts: 

1. That the witness was first sworn to testify the truth, the whole
truth and nothing but the truth. 

2. That the deposition was reduced to writing by some proper
person, naming him. 

B. That the deposition was written and subscribed in the presence
of the officer certifying thereto. 

4. That the deposition was taken at the time and place specified
in the notice. 

1-. o. ClT. l'. § 6686. What shown before reading. When a deposition 
is offered to be read in evidenC6 it must appear to the satisfaction of 
the court that for some cause specified in section 5671 of this code 
the attendance of the witness cannot be procured. 

1a. o. etv. l'. § 6686. When filed. Every deposition intended to be read in 
evidence on the trial must be filed at least one day before the trial. 

I§ 484, 48& c. 
lllv. I'. 

am'd.
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ARTICLE 8 . - EXCEPTIONS TO DEPOSITIONS. 

� 6687. How and when exceptions taken. Exceptions to 
a deposition on the ground of incompetency or irrelevancy may be 
made at the time the same is oif ered in evidence ; other exceptions to 
a deposition must be made in writing, specifying the grounds of 
objections and filed in the cause before the commencement of the 
trial.

§ 6688.  When questions on heard. The court shall on 
motion of either party hear and decide the questions arising on 
exceptions to depositions before the commencement of the trial. 

§ 6689. How errors waived. Errors of the court in its
decisions upon exceptions to depositions are waived unless excepte<l to. 

ARTICLE 9 . - OF PUBLIC DocuMENTs, RECORDS, Ero. 

I 6690. Statutes, codes, decisions, when admissible as 
evidence. Books purporting to be printed or published under the 
authority of any other state, territory or foreign country and purport
ing to contain the statutes, codes or other written law of such state, 
territory or country, or proved to be commonly admitted in the 
tribunals of such state, territory or country as evidence of the written 
law thereof, are admissible in this state as evidence of such law. The 
unwritten or common law of any other state, territory or country may 
be proved as facts by parol evidence ; and the books of reports of 
cases adjudged in their courts may also be admitted as presumptive 
evidence of such law. 

§ 669 1.  Copies of judicial records. Copies of the records
and judicial proceedings of any court of the United States, or of any 
atat.e or territory of the United States shall be admissible as evidence 
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in this state, when attested by the clerk with the seal of the court an
nexed, if there is a seal , together with a certificate of the j udge. chief 
justice or presiding magistrate that the attestation is in due form. 
and the said records and judicial proceedings so authenticated 
shall have such faith aud creu1t given to them in every court within 
this state as they have by Jaw or usage in the courts of the United 
States or of the state or territory from which they are taken. 

§ 6692. Same of foreign countries. A judicial record of a
foTeign country may be proved by the attestation of the clerk with 
the seal of the court annexed, if there is a clerk and seal, or of the 
legal keeper of the record with the seal of his office annexed, if there 
is a seal, together with the certificate of the chief judge or presiding 
magistrate that the person making the attestation is the clerk of the 
court, or the legal keeper of the record, and in either case, that the 
signature of such person is genuine and that the attestation is in due 
form. 'l'he signature of the chief judge or presiding magistrate must 
be authenticated by the certificate of the minister, embassador or a 
<)()nsul, vice consul or consular agent of the United States in such 
foreign country. 

§ 6693. How proof of publication made. Proof of the pub
lication of a document or notice required by law or by an order of 
the court or judge to be published in a newspaper may be made by 
the affidavit of the publisher or printer of the newspaper, or his fore
man, clerk or oookkeeper, annexed to a copy of the document or 
notice, specifying the paper in which and the times when the publi
eation was made. 

§ 6694. Transcript of justice's record. A transcript of the
docket record of a justice of the 'peace in an action or proceeding, 
when certified by such justice or his suooessor in office, shall be 
evidence to prove the facts contained in such transcript in any action 
or other proceeding in the county or snbdivision wherein such record 
was made. 

§ 6695. How used in another county. Such transcript may
be read in evidence in another county or subdivision, when there shall 
be attached thereto a certificate of the clerk of the district court of 
the county or subdivision in which such record was made under the 
seal of the court, to the effect that the person subscribing such trans
cript was at the date thereof a justice of the peace of the county ; and 
also if the judgment was rendered by another, that such other was at 
the time of the making of the same a justice of the peace of the 
<iounty. 

§ 5696. Acknowledged instruments, when record evi
dence. Every instrument conveying or affecting real property 
acknowledged, or proved ancl certified as provided in the civil code 
may together with the certificate of acknowledgment or proof be read 
in evidence in an action or proceeding without further proof ; the 
record of such instrument, or a duly authenticated copy of the record, 
may also be read in evidence with the like effect as the original on 
proof by affidavit or otherwise that the ori�inal is not in the posses
sion or under the control of the party J)roducing such record or copy. 

§ 5697. Entries by public officers. Entries in public or
other official books or records, made in the performance of his duty 
by a public officer of this state, or by another person in the perform
ance of a duty specially enjoined by law are prima facie evidence of 
the facts stated therein. 

§ 6698. Same. An entry made by an officer, or board of offi
�ers, or under the direction and in the presence of either in the 
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course of official duty is prima facie evidence of the facts stated in 
such entry. 

§ 6699. How official documents proved. Official docu
ments may be proved as follows : 

1. The acts of the executive of this state, by a copy of the records
of the state department thereof, and of the United States, by a copy 
of the records of the state department thereof, certified by the heads 
of those departments respectively. They may also be proved by pub
lications thereof printed by order of the legislative assembly or con
jl'ress, or either house thereof. 

2. The proceedings of the legislative assembly of this state or of
con�ss, by the journals of those bodies respectively, or either house 
thereof, or by copies printed by their order or certified by the clerk. 

3. The acts of the executive or the proc.eedings of the legislature
of a sister state, in the same manner. 

4. The acts of the executive or the proceedings of the legislature
of a foreign country, by publications purporting to be made by their 
authority and to contain a record of such acts, or oommonly ·received 
in that country as such, or by a copy of the official reoord of such act 
certified under the seal of the country or sovereign, or by a recogni
tion thereof in some public act of the executive of the United States. 

5. Acts of a municipal corporation of this state, or of a board or
department thereof, by a copy of the official record of such acts, 
certified by the legal keeper thereof, or by a printed book purporting 
to be published by the authority of such corporation and to contain 
a record of such acts. 

6. Documents of any other class in this state by the original or
by a copy, certified by the legal keeper thereof. 

7. Documents of any other class in a sister state, by the original
or by a copy, certified by the legal keeper thereof together with the 
certificate of the secretary of state, judge of the supre..ne, superior or 
county court, or mayor of a city of such state that the copy is du.y 
certified by the officer, who at the date of the certificate had the legal 
oustod_y of the original. 

8. Documents in the departments of the United States govern
ment, by the certificate of the legal custodian thereof. 

1 4117, C. ctv. P. § 6700. Requisites of certificate to copy. Whenever a copy 
of a writing is certified for the purpose of evidence, the certificate 
must state in substance that the copy is a correct copy of the original, 
or of a specified part thereof, as the case may be. The certificate 
must be under the official seal of the certifying officer, if there is any, 
or if he is a clerk of a court having a seal, under the seal of such 
court. 

l 498, o. c1v.P, § 6701. When person deemed dead. If any person uponam'II. whose life any estate in real property depends remains without the 
United States, or absents himself in the state or elsewhere for seven 
years together, such person must be accounted naturally dead in any 
action or proceeding concerning such property in which his death 
shall come in question, unless it is affirmatively proved that he was 
alive during that time. 

1 1, c. 82, 189G. § 6702. Probable duration of life. In all cases in which the 
probable duration of the natural life of any person from and after a 
particular age is material, the statistical tables known as the Carlisle 

• tables of mortality are competent evidence of such probable duration
or expectation of life. 

1 499, c. nv. P. § 6703. Confldental relations inviolate. A person cannot 
am'tl . be t>Xnmined as a witness in the following cases :  
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1. An attorney cannot, without the consent of his client, be
examined as to any communication made by the client to him, or his 
advice given thereon in the course of professional employment. 

2. A clergyman or priest cannot, without the consent of the person
making the confession, be examined as to any confession made to 
him in his professional character in the course of discipline enjoined 
by the church to which he belongs. 

3. A physician or surgeon cannot, without the consent of his
patient, be examined as to any information acquired in attending the 
patient which was necessary to enable him to prescribe or act for the 
patient. 

4. A public officer cannot be examined as to communications made
to him in official confidence, when the public interests would 
suffer by the disclosure. 

§§ 670:-6707 

§ 6704. How wa.ived. If a person offers himself as a witness, I 500, o. c1v. P,
that is to be deemed a consent to the examination, also, of an attorney, 
clergyman, priest, physician or surgeon on the same subject within 
the meaning of the first three subdivisions of the pre�eding section. 

§ 6706. When judge or juror witness. The judge himself, 11101,0.civ.P.
or any juror may be called as a witness by either party; but in such 
case it is in the discretion of the court or judge to order the trial to 
be postponed· and to take place before another judge or jury. 

§ 6706. Interpreters. Oath. When the witness does not ltm,o.c1v.P.
understand and speak the English language, an interpreter must be 
sworn to interpret. for him. Any person, a resident of the proper 
county, may be subpamaed by any court or judge to appear before 
such court or judge to act as an interpreter in any action or proceed-
ing. The snbpo:ma must be served and returned in like manner as a 
subpama for a witness. Any person so subprenaed who fails to attend 
at the time and place named in the subprena is guilty of contempt. 
The oath of the interpreter shall be as follows: 

"You do solemnly swear that you will justly, truly and impartfa.lly 
interpret to ..••.......... the oath about to be administered to him; 
and the questions which may be asked him, and the answers that he 
shall give to such questions, relative to the cau.ee now under consider
ation before this court (or officer). So help you God." 

If the interpreter has conscientious scruples as to taking an oath 
he may affirm in form as heretofore provided in case of witnesses. 

ARTICLE 10.-PROCEEDINGB TO PERPETUATE TESTIMONY, 

§ 6707. Requisites of petition. The testimony of a witness
may be taken and perpetuated in the following manner: The appli
cant must produce to the judge of the district court a petition veri
fied by the oath of the applicant, stating: 

1. That the applict.nt expects to be a party to an action in a court
in this state and the names of the persons whom he expects will be 
adverse parties; or, 

2. That the proof of some fact is necessary to perfect the title to
property in which he is interested, or to estaPJlish marriage, descent, 
heirship ur any other matter which it may thereafter become material 
to establish, though no action may at the time be anticipated, or, if 
anticipated, the names of the parti 0s to such action are unknown to 
the applicant; and, 
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3. The name of the witness to be examined, his place of residence
and a general outline of the facts expected to be proved. The judge 

to whom such petition is presented shall make an order allowing the 
examination and designating the officer before whom the same shall 
be taken and prescribing the notice to be given, which notice, if the 
parties expectant are known and reside in this state, must be person
ally served; if the parties reside out of the state or are unknown, such 
notice shall be served in such manner as the judge shall by order 
direct. The judge must also designate in his order the clerk of the 
district court to whom the deposition shall be returned when taken. 

§ 6708. Officer's authority to act. The officer designated by
the judge to take the deposition is authorized, if a resident of this 
state, on receiving a copy of the order of the judge, and of the notice 
prescribed in the last section with proof of its service or, if a resident 
without the state, on receiving the commission mentioned in the next 
section with proof of service, to take the deposition of the witnesses. 
named in the order of the judge or in the commission and the taking 
of the same m�y be continued from time to time. 

§ 6709. How examination made and authenticated. The
examination must be by question and answer, and if the testimony is 
to be taken in any other state, it must be taken upon a commission to 
be issued by the judge allowing the examination under the seal of the 
court of which he is judge and upon interrogatories to be settled in 
the same manner as in case of depositions taken under commission in 
pending actions, unless the parties expectant otherwise agree. If 
such parties are unknown, notice of the settlement of the interroga
tories shall be published in some newspaper for such time as the 
judge may designate. The deposition, when completed, must be care
fully read to and subscribed by the witness and shall then be authen
ticated and returned in the manner provided in artide 7 of 
chapter 19. The order allowing the examination and the petition on 
which the same was granted with proof of service of the order and 
notice shall be filed with the clerk to whom the deposition is directed 
to be returned. 

§ 6710. Papers filed evidence of what. The petition, order
ana papers filed as provided in the last section or a certified copy 
thereof are prima facie evidence of the facts st9.ted therein to show 
compliance with the provisions of this article. 

1 a, c. CIT. P. § 6711. When depositions may be used. If a trial is had
am'd. between the applicant and the persons named in the petition as 

parties expectant, or their successors in interest, or between any 
parties, wherein it may be material to establish the facts which such 
depositions prove or tend to prove, upon proof of the death or insanity 
of the witnesses, or that they cannot be found, or are unable by 
reason of age or other infirmity to give their testimony, the 
depositions, or certified copies thereof, may be used by either party, 
subject to all legal objections, which shall be taken in the manner 
prescribed in section 5687; but if the parties attend at the examina
tion, no objection to the form of an interrogatory can be made at the 
trial, unless the same was stated at the examination. 

§ 6712. Same eft'ect as oral testimony. The deposition so
taken and read in evidence has the same effect as the oral testimony 
of the witness and no other and every objection to the witness or to 
the relevancy of any question put to him or answer given by him 
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may be made in the same manner as if he was examined orally at the 
trial. 

H 5713-071& 

§ 5713. Costs paid by whom. The applicant shall pay the § 508. c. Civ.P.
costs of all such proceedings. 

ARTICLE 11.-DEFINING LAW OF PRESUMPTIVE EVIDENCE. 

§ 5713a. Duty of jury. A presumption, unless declared by 111.c.110,1en.
law to be conclusive, may be controverted by other evidence, direct 
or indirect; but unless so controverted, the jury are bound to find 
according to the presumption. 

§ 5713b. Presumptions deemed conclusive. The following O 2, 0• 110, 189'J.
presumptions and no others are deemed conclusive: 

1. A malicious and guilty intent from the deliberate commis
sion of an unlawful act, for the purpose of injuring another. 

2. The truth of the facts from a recital in a written instrument
between the parties thereto, or their successors in interest by a sub
sequent title; but this rule does not apply to a recital of a consid
eration. 

3. When a party has, by his own declaration, act or commis
sion, intentionally and deliberately led another to believe a particu
lar thing true, and to act upon such belief, he cannot in any litiga
tion arising out of such declaration, act or commission, be permitted 
to falsify it. 

4. A tenant is not permitted to deny the title of his landlord at
the time of the commencement of the relation. 

5. The issue of a wife cohabiting with her husband, who is not
impotent, is indisputably presumed to be legitimate. 

6. The judgment or order of a court when declared by the codes
of this state to be conclusive; but such judgment or order must be 
alleged in the pleadini;?S, if there be an opportunity to do so; if there 
be no such opportunity, the judgment or order may he used ae 
evidence. 

7. Any other presumption which by statute is expressly made
conclusive. 

§ 5713c. Denominational presumptions. All other pre- o s.c. 110, im.
sumptions a1·e satisfactory, if uncontradicted. They are denom-
inational disputAble preimmptions. anrl may be contradicted by 
other evidence. The following are of that kind: 

1. That a person is innocent of crime or wrong.
2. That an unlawful act was done with an unlawful intent.
3. That a person intends the ordinary consequences of his volun

tary act. 
4. That a person takes ordinary care of his own concern.
5. That evidence willfully suppressed would be adverse if pro

duced. 
6. That higher evidence would be adverse from inferior, being

produced. 
7. That money paid by one to another was due the latter.
8. That a thing delivered by one to another was due the latter.
9. That an obligation delivered up to the debtor has been paid.
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10. That former rents or installments ha'fe been paid when a
receipt for the latter is produced. 

11. That things which a person possesses are owned by him.
12. That a person is the owner of property from excercising

acts of ownership over it, or from common reputation of bis owner
ship. 

13. That a person in possession of an order on himself for
the payment of mone.v, or the delivery of a thing, has paid the money 
or delivered the thing accordingly. 

14. That a person acting in a public office was regularly ap
pointed to it. 

15. That official duty bas been regularly performed.
16. That a court or judge, acting as such, whether in this state

or any other state or count�·, was acting in the lawful exercise of bis 
lawful jurisdiction. 

17. That a judicial record, when not conclusive, does still cor
rectly determine or set forth the rights of the narties. 

18. That all matters within an issue were laid before the jury
and passed upon by them; and, in like manner, that all matte1·s 
within a submission to arbitration were laid before the arbitrator 
and passed upon by him. 

19. That private transactions have been fair and regular.
!!O. That the ordinary course of business has been followed. 
21. That a promissory note or bill of exchange was given or

indorsed for a sufficient consideration. 
22. That an indorsement of a negotiable promissory note or bill

of exchange was made at the time and place of making the note or 
bill. 

23. That a writing is truly dated.
24. That a letter duly directed and mailed was received in the

regular course of the mail. 
25. Identity of person from identity of name.
26. That a person not heard from in seven years is dead.
27. That acquiescence followed from a belief that the thing ac•

quiesced in was conformable to the right or fact. 
28. That things have happened according to the ordinar)· t·ourse

of nature and the ordinary habits of life. 
2!l. That persons acting as copartners have entered into a con· 

tract of copartnershi-p. 
30. That a man and woman deporting themselves as husband and

wife, have ent<>red into a lawful contract of marriage. 
31. That a child born in lawful wedlock, there being no divorce

from bed and hoard. is legitimate. 
32. That a thing onee found to exist continues as long as is usual

with things, of that nature. 
33. That the law has be<>n obeyed.
34. That a document or writing more than thirty years old is

genuine when the same has been since generally acted upon as 
genuine by persons having an interest in the question, and its cus
tody has been satisfactorily explained. 

35. That a printed and published book and statutes purporting
to be printed or published by public authorit)', was so printed or 
published. 

36. That a printed and published book purporting to contain
reports of cas�s adjudged in the tribunals of the state or county 
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where the book is publ ished, contains correct reports of such cases. 
37. That a trustee or other person whose duty i t  was to convey

real property to a particular person, has actually conveyed to heirs, 
when such presumption is necessary to perfect the title of such per• 
son or bis successor in interest. 

38. The uninterrupted use by the publ ic  of land for a burial
ground for five years, with the consent of the owner, and without a 
reservation of h is  right, is presumptive evidence of h is  intention to 
dedicate it to the public for that pur-pose. 

39. That there was a good and sufficient consideration for · a
written contract. 

40. When two persons perish in the same calamity, such as a
wreck, battle or confl.agi-at ion, and it is not shown who died first, 
and there is no pa t·ticular circumstance from which it  can be in
ferred, survivorsh ip is presumed from the probabilit ies resulting 
from the stren gth, age, sex, accord ing  to the fol lowing rules : 

(a) If both of those who have perished were under the age of
fifteen years, the older i s  presumed to have survived. 

(b) If both were above the age of s ixty, the younger i s  pre
sumed to have survived. 

(c) If one be under fifteen and the otl1er above sixty, the former
is presumed to have su rvived. 

(d) If both be over fifteen and under sixty, and sexes be differ
ent, the male is presumed to have survived ; if the sexes be the same, 
then the older. 

(e) If one be under :fifteen or over sixty, and the other between
those ages, the latter i s  presumed to have survived. 

41. That the foreign law wi l l  be presumed to be the common law 
i n  the absence of rebutting evidence. 

42. A domici le once acqu i red is presumed to conti n ue until  it i s
shown to have been changed. 

ARTICLE 1 2 . -SUBJ ECTS OF WHICH COURTS WILL TAKE JUDICIAL 

NOTICE . 

§ 5713d

§ 67 1 3d. Power of court. No evidence of any fact of which §§ 1,2, c. 65,1897.

the court w i l l  take j ud ic ia l  not ice need be given by the party alleg-
ing its existence, but the judge upon being cal led upon to take 
j ud icial not ice thereof may, if he is unacquainted with such fact ,  
refer to any person,  document or book of reference for bis satis-
fact i on  in relation thereto, or may refuse to take judicial notice 
thereof unless and unt i l  the party call. ing on him to take such notice 
prod uces any Rnch document or book of reference. 

Courts wi l l  take j udic ial notice of the fol lowing  facts : 
1 .  Offi ci a l  acts of the j udicial department of th i s  state and of 

the Uni ted States. 
2. The sea l of a l l  the courts of th i s  state and of the United States,

and the signatures of  the judges and clerks thereof. 
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3. That tribunals are established in the several states for the
adjudication of controversies and the ascertainment of ,rights. 

4. Of the external boundary lines of its jurisdiction and that an
act done or a crime committed at any given place within such 
boundaries is within such jurisdiction. -

5. Of the acts of the legislature anft decrees of courts fixing such·
jurisdiction. 

6. That a court is a court of record and who are its officers.
7. Of all persons who have been appointed deputies by the clerks

of such court. 
8. Appellate courts will take judicial notice of inferior courts.

and who are their judges, and the rules thereof. 
9. Of its own authority.
10. Of the time of holding the various courts of the state, of the

history of the country at the time of holding court, and the seats of 
justice. 

lL Of the commencement and duration of the terms of the su• 
preme court, and the district courts, and all the other courts of 
record. 

12. That the terms of court were held at the times and places.
prescribed by law. 

13. Of all prior proceedings in the case pending.
14. That the case before the court bad connection with one

formerly decided by it. 
15. Of the fact that a former adjudication bad been reversed.
16. Of attorneys who have appeared in the case.
17. Of the pendency of another action in the same court.
18. That the facts left in issue, being facts of which the court

will take judicial notice, are deemed part of the pleadings and not 
matters of evidence. 

19. Of its own records and judgments.
20. Of ·the genuineness of its own records and the signatures of

its officers. 

§ 5713e. Time in its relation to judicial notice. The
courts will take judicial notice : 

1. Of the facts stated in the almanac and the days of the week,
as shown thereby. 

2. Of the day of the week upon which any particular day of the
month falls. 

3. Of the re-occurrence of the day on which general elections are
held. 

4. Of the time the sun and moon rise and set on the several days
of the year, and when they rose and set on a certain day. 

5. The magnetic variation from the true meridian.
6. Of the unvarying occurrences of the climate and seasons.
7. Of the course of the seasons and of husbandry.
8. Of the succession of the seasons as in relation to vegetables

and animals, and the general course of agricultural crops, matured 
so as to be severed. 

9. Of what places are great marts of trade, such as New York,
Chicago and St. Louis. 

10. Of the distance ,between well known places in the United
States and the ordinary time of railroad trains. 

11. Of the fact that certain counties join each other.
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12. That there are facilities for business, by railroad, telegraph
and telephone, between two certain places. 

13. Of the distance of a place from the county seat or the capital
of the state. 

14. Of the limits of a county, and the fact that a place pro:ved
was within such limits. 

15. Of the lines of the counties, and the towns, villages and cities
contained therein. 

16. Of the location and distance between well known places
within a county. 

17. Of the places of intersection of certain streets and alleys in
incorporated towns, cities and villages, and the names and numbers 
thereof. 

18. Of the incorporation of towns, cities and villages, and the
acts of the legislative assembly under which they were incorporated. 

19. Of the fact that a county has adQpted township organization.
20. Of the official acts of public officers.
21. Of the officers in the county in which they are holding their

sittings. 
22. The genuineness of signatures of public officers and those of

such deputies as the law authorizes. 
23. Of the time at which an officer's term of office expires.
24. Of the official acts and certificates of notaries public; made

in the ,performance of official duty. 
25. Of who are justices of the peace for the county in whicL the

court is held, and the time at which their terms of office will ex,pire.
26. Of the civil divisions of the state, such as cities, towns, coun

ties and incorporated villages, and that the state is divided into 
seven judicial districts, and that each is a distinct organization. 

27. Of the counties constituting a judicial d:drict.
28. Of the elect:on of state officers, held at the sMDe time as the

election of representatives in congress, and what the ballots offered 
at such election should contain, and of the charges made in the 
executive department of the state and of the Uniter} States. 

29. Of the universal usage of merchants and ordinarily of a
common law custom. 

30. Of whatever ought to be generally known within the limits
of the court's jurisdiction. 

31. Of the general certainty that matter carried through the
mail will, in spite of imperfection in the address, reach its proper 
destination. 

32. Of transactions and objects which form a part of the history
and geography of the country. 

33. Of matters of public history affecting the whole people.
34. Of the times and such occurrences as constitute a part of

the history of the state and of the United States. 
35. Of the history of a country, its topography and general con

dition. 
36. Of the boundaries of the state and the navigability of its

large rivers. 
37. Of the geographical position of towns in the county.
38. Of the taking and result of the census, and of the population

of counties, cities and the state as shown by such census. 
39. Of what is commonly known in the various manufactures

and industries. 
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40. Of a manufactured article which has for many years been
in common use throughout the country. 

41. Of the business of mercantile agencies.
42. Of the inflammable character of kerosene, gin, turpentine

and the like. 
43. Of the explosive character of nitro-glycerine, dynamite, gun

powder and gun-cotton. 
44. Of the constitution of the United States and the public laws

of the state where they are exercising their functions. 
45. Of the treaties between the United States and foreign coun

tries and Indian treaties. 
46. Of the public acts and proclamations carrying the treaties

into effect. 
47. Of the dates of the ratification of treaties and of the author

ity thereunder conferred upon the president of the United States. 
48. Of the acts of congJ:'.ess for the survey of lands within the

states and the dedication of a portion thereof to educational insti
tutions of the state. 

49. Of the government surveys and the legal subdivisions of
public lands. 

50. Of the rules and regulations of the general land office affect
ing the sale and disposal of public lands. 

51. Of the extent and area of the government subdivisions of
public lands. 

52. Of the law merchant.
53. Of the custom of mutual credits in business houses.
54. Of the commercial usage to observe Sundays and the great

festivities. 
55. That whiskey. brandy and alcohol are intoxicating liquors.
56. That beer is a malt liquor and intoxicating.
57. Of the legislative journals and the modes by which domestic

laws are authenticated. 
58. Of the statute books and journals of the houses of the legis

lature. 
59. Of the journal of each branch of the general assembly.
60. Of such contemporaneous history as led mp to and probably

induced the passage of a law. 
61. Of the history of every statute in its progress through the

legislature. 
62. Of the true reading of a statute by referring to the original

-act on ti.le in the office of the secretary of state. 
f,3. Of the laws of a sister state when the printed and authenti

cated volumes are presented to the court for examination. 
64. For the purpose of giving credit to judicial proceedings in

another state, courts take notice ex officio of the local laws of the 
state from which they come, and when the judgment of the court 
in a sister state is impleaded, cognizance of the law of such a state 
is taken. 

65. Of the circulating medium and the popular language in refer
ence to it. 

66. That under the laws of the "Gnited States the dollar is the
unit of value. 

67. Of the meaning of words and phrases in the English
language. 
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68. Of such matters of common knowledge and science as may
be known to all men of ordinary understanding and intelligence. 

69. Of the meaning of current phrases whioh everybody else
understands. 

70. Of the meaning of initials appended to official signatures.
71. Of the meaning of initials used in the description of land.
72. Of the meaning of the abbreviations C. 0. D., F. 0. R.� and

such others as are in common use, and of the customary abbrevia
tion of chriRtian names. 

73� Of the official signatures and seals of office of the principal 
officers of the government in the legislative, executive and judicial 
departments of this state and of the United States. 

74. Of the national flag and seal of every state or sovereign recog•
nized by the executive power of the United States. 

75. Of the seals of courts of admiralty and maritime jurisdiction
and of notaries public. 

76. Of the laws of nature, the mE>asure of time and the geograph·
ical divisions and political history of the world. 

C H A P T E R  2 0 . 

MOTIONS AND ORDERS. 

I§ 5714-6718 

§ 5714. Order defined. Every direction of a court or judge D 509, C. Civ. P.
made or entered in writing, and not included in a judgment, is de• 
nominated an order. 

§ 6716.
motion. 

:Motions defined. An application for an order is a II s10, c. Civ.P.11 1. c. ss. 1883.

§ 6718. Where heard. Motions upon notice may be heard by
a judge of a district court in which the action or proceeding is not 
pending in the cases provided by law only, either in the district in 
which the action or proceeding is pending or in an adjoining district : 
but such motions when heard by the judge of the district in which 
the action or proceeding is pending can be heard only in such 
district. 

§ 6717. Preferred motions. A motion to vacate or modify a
provisional remedy and an appeal from an order allowing a -pro• 
visional remedy shall have preference over all other motions and 
appeals. 

II 510, C. Civ. P.II 1, c. SS, 18113.

§ 510, C. Civ. P.11 1, c. Sa, 1883.

§ 6718. Order staying proceedings. Reference to take II s10, c. civ. P.
testimony. No order to stay proceedings for a longer time than D 1• c. 85• 1883.
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twenty days shall be granted, except to stay proceedings under an 
order or judgment appealed from or upon previous notice to the 
adverse party. When any party intends to make or oppose a mo
tion in any court and it shall be necessary for him to have the affi
davit of any person, who shall have refused to make the same, such 
court may by order appoint a referee to take the affidavit or deposi
tion of such person. Such person may be subpenaed and compelled 
to attend and make an affidavit before such referee the same as be
fore a referee to whom it is referred to try an issue and the fees of 
such referee for such service shall be three dollars per day. 

§ 1>719. Order shall describe papers o� which made.
When an order of the district court is made, which under the laws 
regulating appeals to the supreme court is an ap,pealable order, such 
order shall upon its face by apt words briefly describe the affidavits, 
documents, papers and evidence upon which the order is malle apd 
the judges may at their discretion refuse to sign orders not so 
framed and the supreme court may at its discretion dismiss any 
appeal from an order which is not framed substantially in accord
ance with the requirements of this section. 

;§ 6720. Orders without notice. Any order of the district 
court made without notice to the adverse party may be vacated or 
modified without notice by the judge who made it or the same may 
be vacated or modified on notice in the manner in which other mo
tions are made. 

§ 6721: Service of notice. When notice of motion is neces
sary it must be served eight days before the time appointed for the 
hearing, but the court or judge may by order to show cause pre
scribe a shorter time. 

§ 6722. Extension of time. The time within which any pro
ceedings in an action must be had after its commencement, except 
the time within which an appeal must be taken may be enlarged 
upon an affidavit showing grounds therefor by a judge of the court. 
The affidavit or a copy thereof must be served with a copy of the 
order or the order may be disregarded. 

§ 6722a. Cases, when continued. In all suits at law or in
equity pending in any court of this state at any time when the legis
lature is in session, it shall be a sufficient cause for a continua.nee of 
said suit to a succeeding general term of said court if it shall appear 
to the court by affidavit of the attorney that any party a:pplying for 
such continuance, or any attorney, solicitor or counsel of such party 
is a member of either house of the legislature and in actual attend
ance on the sessions of the same at the beginning of the term that 
said case is set for and that the attendance of such party, attorney, 
solicitor or counsel in court is necessary to the fair and proper trial 
of such suit, and on the filing of such affidavit the court must con
tinue such suit to the next succeeding general term of said court. 
Such affidavit shall be sufficient, if made at any time during the 
session of the legislature, and before the first day of the term of 

. court at which said case is set for trial showing that at the time of 
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making the same such party, attorney, solicitor or counsel is in 
actual attendance upon such session of the legislature. 

C H A P T E R  2 1. 

NOTICES AND FILING AND SERVICE OF PAPERS. 

§ 6723. Noticea must be in writing. Notices shall be in
writing; and notices and other papers may be served on the party or 
attorney in the manner prescribed in the next three sections, when 
not otherwise provided by this code. 

§ 6724. How served. The service may be personal by delivery
to the party or attorney on whom the service is required to be made ; 
or it may be as follows : 

;L. If upon an attorney, 'it may be ma.de during his absence from 
his office by leaving the paper with his clerk therein, or with a per• 
son having charge thereof; or when there is no person in the office 
by leaving it between the hours of six in the morning and nine in 
the evening in a conspicuous place in the office; or if it is not open 
so as to admit of such service, then by leaving it at the attorney's 
residence with some person of suitable age and discretion. 

2. If upon a party it may be made by leaving the paper at his
residence between the hours of six in the morning and nine in the 
evening with some person of suitable age and discretion. 

§ 6726. By mail, when, Service by mail may be made when
the person makfng the service and the person on whom it is to be 
made reside in different places between which there is a regular 
communication by mail. 

§§ 5723-5718 

II 51S, C. Clv. P. 

II 514, C. Clv. P.am'd. 

I 515, C.Civ. P. 

§ 6726. :Method of. In case of service by mail the paper must II 516, C.Civ. P.
be deposited in the post office, addressed to the person on whom it is 
to be served at his place of residence and the 1postage paid. 

§ 6727. Same. Double time. When the service is by mail it
shall be double the time required in cases of personal service, ex
cept service of notice of trial which may be made sixteen days before 
the day of trial including the day of service. 

§ 6728. Personal. Eight days. Notice of motion or other
proceeding before a court or judge, when personally served, shall 
be given at least eight days before the time appointed the1•efor. 
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CODE OF CIVIL PROCEDURE. Service of Papers . 

§ 6729. When notice unnecessary. When a defendant sh�ll
not have demurred or answered, service of notice or papers in the 
ordinary proceedings in an action need not be made upon him, unless 
he is imprisoned for want of bail, but shall be made upon him or his 
attorney if notice of appearance in the action has been given. 

§ 6730. Service on nonresiden� When a plaintiff or a de
fendant who has demurred or answered, or gives notice of appear
ance, resides out of the state and has no attorney in the action the 
service may be made by mail, if his residence is known ; if not known, 
on the clerk of the court for the party. 

§ 6731. When summons and pleadings filed. The sum
mons and the several pleadings in an action shall be flied with the 
clerk within ten days after the service thereof respectively, or the 
adverse party on proof of the omission shall be entitled without 
notice to an order from a judge that the same be flied within a time 
to be specified in the order or be deemed abandoned. 

§ 6732. Service upon attorney. When a party shall have
an attorney in the action, the service of papers shall be made on the 
attorney instead of the party ; provided, that the removal of such 
attorney from the state shall be deemed a withdrawal of his appear
ance, and terminate his relation as attorney in the action. 

§ 6733. Certain process not included. The provisions of
this chapter shall not apply to the service of a summons, or other 
process, or of any paper to bring a party into contempt. 
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C H A P T E R  2 2 .

DUTIES OF SHERIFFS AND CORONERS. 

§I 5734-5737 

§ 6734. Service of papers. Whenever pursuant to this code § :.u, c. c1v. p
the sheriff may be required to serve or execute any summons, order 
or judgment, or to do any other act, be shall be bound to do so in 
like manner as upon process issued to him and shall be equally liable 
in all respects for neglect of duty; and if the sheriff is a party, the 
coroner shall be bound to perform the service, as be is now bound 
to execute process when the sheriff is a party; and the provisions of 
this code relating to the sheriff shall apply to coroners when the 
sheriff is a ,party. The sheriffs and coroners of the several coun-
ties in which the district courts are held shall have and exercise 
the same power and authority in the service of papers and the exe-
cution of writs and process of such courts in any county or place 
within the subdivision of which this county forms a part as they 
have or can exercise in their own county. 

C H A P T E R  2 3. 

MISCELLANEOUS PROVISIONS . 

§ 6736. Copy of lost papers. If any process, original plead- D 525, c. Ch·. P.
ings or any other paper is lost or withheld by any person the court 
may authorize a copy thereof to be filed and used instead of the 
original. 

§ 1>736. Undertakings, where filed. The various undertak- ll 5!Cl,C. Civ. P.
ings required to be given by this code must be filed with the clerk 
of the court, unless the court e:x:pressly provides for a different dis-
position thereof, except that the undertakings .provided for in this 
code for the claim and delivery of personal property shall after the 
justification of the sureties be delivered by the sheriff to the parties 
respectively for whose benefit they are taken. 

§ 6737. No title required to affidavits. It shall not be 11 52'1,C.Civ. P.
necessary to entitle an affidavit in the action, but an affidavit made 
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_ §  529, C. Civ. P. 

'I 580, C. Civ. P. 

c .  10'1, 1899. 

§ 581, C. Civ. P.
am'd. 
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without a title or with a defective title shall be as valid and effect
ual for every purpose as if it was duly entitled, if it intelligibly 
refers to the action or proceeding in which it is made. 

§ 6738. Consolidating actions. When two or more actions
are pending at one time between the same parties and in the same 
court upon causes of action which might have been joined, the 
court may order the actions to be consolidated. 

§ 6739. When action deemed pending. An action is deemed
to be pending from the time of its commencement until its final 
determination upon appeal, or until the time for appeal has passed, 
unless the judgment is sooner satisfied. 

§ 1>740. Clerk's register of actions. The clerk must keep
among the records of the court a register of actions. He must en
ter therein the title of the action with brief notes under it from time 
to time of all papers flied and proceedings had therein. 

§ 6740a. Lost or destroyed papers. If any process, citation,
original petition or any other paper is lost or destroyed by fire or 
otherwise or withheld by any person the court may authorize a copy 
thereof to be filed and used instead of the original ; and when it shall 
appear to the satisfaction of the judge of �aid court that any order 
of the court has been heretofore made in any proceeding, the records 
of said proceeding and said order having been destroyed by fire or 
otherwise, the court shall again make and file such order therein, 
and all proceedings up to and including said order shall be deemed 
to have been taken and made as provided by law, and said final order 
shall have the same effect as if the entire record of said proceedings 
were still in existence and on file in said action or proceeding in said 
court. 

C H A P T E R  2 4. 

AC'TIONS IN PLACE OF SCIRE FACIAS, QUO W ARRANTO 
AND OF INFORMATION IN THE NATURE 

OF QUO WARRANTO-

§ 6741. Remedies obtainable by action instead of writ.
The remedies formerly attainable by the writ of scire facias, the 
writ of quo warranto and proceedings by information in the nature 
of quo warranto may be obtained by civil action in the district court 
under the provisions of this chapter and of chapter 26. 

§ 6742. Who plaintiff. When the action is prosecuted by the
attorney general, the state of North Dakota shall be plaintiff ; when 
it is prosecuted by a private person. such person shall be the plain
tiff therein and the p1·oceedings in such action shall be the same as 
in an action by a private person, except as otherwh:1e specially pro
vided. 

1186 



Quo Warra11to. CODE OF CIVIL PROCEDURE. 

§ 6743. Against usurping officer, etc. An action may be 
eommenced by the state, or any person who ha i a special interest in 
the action, against. the parties offending in tl e f ,llowing cases:

1. When any person shall usurp, intrude in ' o  or unlawfully hold
or exercise any public office, civil or military, or any franchise 
within this state, or any office in a corporation created by the author. 
ity of this state ; or, 

2. When any public officer, civil or military, shall have done or
suffered an act which by the provisions of law shall make a forfeiture 
of his office ; or, 

3. When any association or number of persons shall act within
this state as a corporation without being duly incorporated. 

§ 6744. Security for costs from private party. Before
<X>inmencing an action under this chapter at the request of a party 
having an interest therein the attorney general may require as a con. 
<lition of commencing the same, that satisfactory security be given to 
indemnify the state against costs and expenses which may be incurred 
therein.·

§ 6746. Complaint for usurping office. Arras-& of defend
ant. The complaint in an action commenced against a person for
usurping an office in addition to the statement of the cause of action
may also set forth the name of the person rightfully entitled to the
-0ffice with a statement of his right thereto ; and in such case upon
proof by affidavit that the defendant has received fees or emoluments
belonging to the office and by means of his usurpation thereof, an
-0rder may be granted by the judge of the court for the arrest of such
defendant and holding him to bail;  and thereupon he shall be arrested
and held to bail in. the manner and with the same effect and subject
to the same rights and liabilities as in other civil actions in which
the defendant is subject to arrest.

§ 6746. What judgment shall include. In every such case
judgment shall be rendered upon the right of the defendant and also
upon the right of the partr so alleged to be entitled, or only upon the
right of the defendant as Justice shall require.

§ 0747. When claimant takes office. If judgment is rendered
upon the right of th� person so alleged to be entitled and the same is
in favor of such person he shall be entitled after taking the oath of
-0ffice and executing such official bond as may be required by law to
take upon himself the execution of the office ; and it shall be his duty
immediately thereafter to demand of the defendant in the action flll
the books and papers in his custody or within his power,. belonging
to the office from which he shall have been excluded.

§ 6748 . Refusal to deliver. Punishment. If the defend
ant refuses or neglects to deliver any of the books or papers, demanded
as prescribed in the last section, he is guilty of a misdemeanor ; and
the court, or a judge thereof, may by order put the person entitled to
the office in possession thereof and of all the books and papers belong
ing thereto ; and any party refusing to deliver the same, when ordered
&s aforesaid, shall be punished as for a contempt.

§ 6749. Damages for usurpation. If judgment is rendered
upon the right of the person so alleged to be entitled in favor of such
person, he may recover by action the damages which he shall have
sustained by reason of the usurpation by the defendant of the office
from which such defendant has been excluded.
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CODE OF CIVIL PROCEDURE. Annulling Patent.. 

§ 5760. Joinder of several claimants. When several persons 
claim to be entitled to the same office or franchise, one action may be 
brought against all such persons, in order to try their respeotive rights 
to such office or franchise. 

§ 675 1 .  Judgment against intruder. When a defendant
against whom such action shall have been commenced shall be ad
judged guilty of usurping, intruding into or unlawfully holding or 
exercising any office. franchise or privilege, judgment shall be ren
dered that he be excluded from such office, franchise or privilege and 
also that the plaintiff recover costs against him. The court may also 
in its discretion impose upon such defendant a fine not exceeding five 
thousand dollars, which fine when colll�cted shall be paid into th& 
treasury of the state to the credit of the school fund. 

C H A PT E R  2 5 .  

ACTIONS BY THE STATE TO ANNUL PATENTS. 

§ 6762. When authorized. Duty of attorney general.
The state may bring an action to vacate or annul letters patent for 
lands gr1mted by this state in either of the following cases : 

1. When they were obtained by means of a fraudulent suggestion
or concealment of a material fact made by or with the knowledge or 
consent of the person to whom they were issued. 

2. When they were issued in ignorance of a material fact or through
mistake. 

3. When the patentee, or those claiming under him, have done or
omitted an aot in violation of the terms and conditions upon which 
the letters patent were granted, or have by any other means forfeited 
the interest acquired under the same. 

Whenever the attorney general has good reason to believe that any 
act or omission specified in this section can be proved and that the. 
person to be made defendant has no sufficient legal defense, he must 
c-.ommence such an action, 
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CHA P T E R  26 .  

A<m:ONS BY AND AGAINST CORPORATIONS. 

A.BTIOLE 1. - GENERAL PROVISIONS. 

§ IS71S3. Averments as to incorporation. In an action by or 
�st a corporation the complaint must aver that the plaintiff or the 
defendant as the case may be is a corporation. If incorporated under 
any law of this state, that fact must be averred; if not so incorporated, 
an averment that it is a foreign corporation is sufficient. The com
plaint need not set forth or specially refer to any act or proceeding by 
or under which the corporation was formed. 

§ IS754. When plaintiff not required to prove existence.
In an action by or against a corporation the plaintiff need not prove 
upon the trial the existence of the corporation, unless the answer is 
verified and contains an allegation, positive and not upon information 
and belief, that the plaintiff or the defendant, as the case may be, is 
not a corporation. 

§ 5755. When misnomer waived. In actions or proceedings
by or against corporations the defendant is deemed to have waived 
any mistake in the statemant of the corporate name, unless the mis
nomer is pleaded in the answer or other pleading in the defendant's 
behalf. 

§ 57lS6. Foreign corporation may sue, defend, etc. A
oorporation created by or under the laws of any other state, territory 
or country or of the United States may prosecute or defend an action 
or proceeding in the courts of this state in the same manner as cor
porations created under the laws of this state, except as otherwise 
specially prescribed by law. But such foreign corporation cannot 
maintain any action founded upon an act or upon any liability or 
obligation, express or implied, arising out of or made or entered into 
in consideration of any act which the laws of this state forbid a cor
poration or any association of individuals to do without express 
authority of law. 

§ 5757. Against foreign corporation which has ceased to
exist. An action for the recovery of money may be oommenood and 
prosecuted to judgment against a corporation created b1_ or under the 
laws of any other state, territory or country, or of the United States, 
although such corporation may have ceased from any cause whatever 
to act in whole or in part as a corporation, in the same manner u 
though it had not so ceased to act ; and satisfaction of the judgment ma1 
be enforced out of any property in this state which such corporation 
owns or has an interest in or would own or have an interest in, had
the same not ceased to act as aforesaid, whether held or controlled by 
such corporation or by any person or agent for its use and benefit in 
whole or in part, or by a trustee or assignee for the creditors of Sllch 
corporation appointed under or deriving his authority from the laws 
of any other state, territory or country, and an attachment issued in 
noh action may be executed on any such property. 
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ARTICLE 2� - AOTIONS AGAINST OFFICERS, 

§ 5758. For what authorized. An action may be maintained
against one or more trustees, directors, managers or other officers of a 
corporation to procure a judgment for the following purposes or so 
much thereof as the case requires: 

1. Compelling the defendants to account for their official conduct
in the management and disposition of the funds and property com
mitted to their charge. 

2. Compelling them to pay to the corporation which they represent
or to its creditors any money, and the value of any property which 
they have acquired to themselves or transferred to others or lost or 
wasted by violation of their duties, or to transfer any such property 
held by them to the corporation. 

3. Suspending a defendant from exercising his office, when it
appears that he has abused his trust. 

4. Removing a defendant from his office upon proof or conviction
of misconduct and directing a new election to be held by the body or 
board duly authorized to hold the same in order to fill the vacancy 
oreated by the removal or when there is no such body or board, or 
when all the members thereof are removed, directing the removal to 
be reported to the secretary of state, who may fill the vacancy. 

5. Setting aside an alienation of property made by one or more trus
tees, directors, managers or other officers of a corporation, contrary to 
a provision of law or for a purpose foreign to the lawful business and 
objects of the corporation, when the alienee knew or had notice of the 
purpose of the alienation. 

6. Restraining and preventing such alienation, when it is threat
ened, or when there is good reason to apprehend that it will be made. 

§ 5759. Who may bring. An action may be commenced as
prescribed in the last section by the state, or, except when the action 
is brought for the purpose specified in subdivisions 3 and 4 of said 
section, by a creditor of the corporation, or by a trustee, director, 
manager or other officer of the corporation, having a general superin
tendence of its concerns, or by a stockholder of the corporation upon 
the neglect or refusal of such officer so to do at the request of such 
stockholder. 

§ 6760. Visitorial power not divested. This article does
not divest or impair any visitorial power over a corporation which is 
vested by a statute in a public officer or board. 

ARTICLE 3. - AOTIONS AGAINST INSOLVENT CoRPORATIONS, 

§ 5761. When action maintainable to sequestrate cor
porate property. Whenever fl. judgment shall be obtained against 
any corporation incorporated under the laws of this state and an 
execution issued thereon shall have been returned unsatisfied in 
whole or in part, the judgment creditor or his legal representative 
may maintain an action to procure a judgment ·sequestrating the 
property of a corporation and providing for a distribution thereof. 

§ 5762. When action to dissolve maintainable. In either
of the following cases, an action to procure a judgment dissolving a 
corporation, created by or under the laws of this state, and forfeiting 
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its corporate rights, privileges and franchises, may be maintained aa 
prescribed "in the- next section: 

1. When the corporation has remained insolvent for at least one
year. 

2. When it bas neglected or refused for at least one year to pay
and discharge its notes or other evidences of debL 

3. When it has suspended its ordinary and lawful business for at
least one year. 

4. If it has banking powers or power to make loans on pledges or
deposits, or to make insurances, when it becomtis insolvent or unable 
to pay its debts, or shall neglect or refuse to pay its notes or evi
dences of debt on demand, or has violated any provisions of the law 
by or under which it was incorporated or of any other law binding 
upon it. 

§ 6763. Who may commence. The action specified in the last
section shall be brought by the state. And whenever a creditor or 
stockholder of any corporation submits to the attorney general a writ
ten statement of facts, verified by oath, showing grounds for an action 
under the provisions of the last section, and the attorney general 
omits for thirty days after such submission to commence an action 
specified in the last section, then, and not otherwise, such creditor or 
stockholder may apply to the proper court for leave to commence 
such an action and on obtaining leave may maintain the same accord
ingly. 

$ 6764. When injunction granted. In an action brought as 
prescribed in this article, the court, or a judge thereof, may upon 
proof of the facts authorizing the action to be maintained grant an 
injunction, restraining the corporation and its trustees, directors, 
managers and other officers from collecting or receiving any debt or 
demand and from paying out or in any way transferring or delivering 
to any person any money, property or effects of the corporation dur
ing the pendeney of the action, except by express permission of the 
court. When the action is brought to procure the dissolution of the 
corporation the injunction may also restrain the corporation and its 
trustees, directors, managers and other officers from exercising any 
of its corporate rights, privileges or franchises during the pendency 
of the action, except by express permission of the court. The pro
visions of article 3 of chapter 9 of this code, relating to granting, 
vacating and modifying an injunction apply to an injunction granted 
as _prescribed in this section. 

§ 6766. When receiver appointed. Powers ot: The court
may in any stage of an action under the preceding provisions of this 
article appoint one or more receivers to take charge of the property 
and effects of such corporation and to collect, sue for and recover the 
debts and demands that may be due and the property that may belong 
to such corporation, who shall in ail respects possess the powers and 
authority conferred and be subject to all the obligations imposed 
upon receivers in other cases, and in all respects be subject to the 
control of the court. 

§ 6766, Action proceeds to judgment though creditor
bringing settles. Whenever an action shall have been brought 
against a corporation under the provisions of this article the court 
shall, if the proof is sufficient, proceed to final judgment in such case, 
dissolving such corporation and furfeiting its corporate rights, priv
ileges and franchises, notwithstanding such creditor may settle with 

1191 

§§ 5763-m68 



CODE OF CIVIL PROCEDURE. Actions by and 

such corporation ; and in all such cases any creditor or the attorney 
general shall have the right to appear and proseeute such action. 
The original plaintiff shall not be liable for the costs of such further 
prosecution ; but the creditor continuing the Mme, or the state, in case 
it is continued by the attorney general shall be liable therefor. 

§ 6767. When stockholders, etc., made defendants. In an
action against a corporation upon a claim for which its stockholders, 
directors, trustees or other officers, or any of them, are liable by law in 
any event or contingency, one or more or all of the persons so liable 
may oo made parties defendant by the original or by an amended or 
supplemental complaint ; and their liability may be declared and 
enforced by the judgment in such action. 

§ 6 768. When made defendants after judgment against
corporation. If any creditor of a corporation whose directors, trus
tees or other officers or stockholders are liable for the payment of his 
demand desires to make them, or one or more of them, parties to the 
action after a judgment therein against the corporation, he may do so 
by filing a supplemental complaint against them founded upon such 
judgment. 

§ 6769. Action against stockholders, etc. Whenever any
creditor of a corporation shall seek to charge the directors, trustees 
or other officers or stockholders thereof on account of any liability 
created by law, he may commence and maintain an action for that 
purpose in the district court and may at his election join the corpora
tion in such action. 

§ 6770. Procedure therein. The court shall proceed therein
as in other oases, and when necessary shall cause an account to be 
taken of the property and debts due to and from such corporation 
and appoint one or more receivers, who shall possess all the powers 
conferred and be subject to all the obligations imposed on receivers 
by the provisions of section 5765 ; but if upon the filing of the answer 
or upon the taking of such account it shall appear that the corpora
tion is insolvent and _that it has not property or effects to satisfy 
such creditor, the court may . without appointing any receiver, pro
ceed to ascertain the respective liabilities of such directors, trustees 
or other officers and stockholders and enforce the same by its judg
ment as in other oases. 

§ 077 1 . Distribution of property. Upon a final judgment
being rendered in any action under this article, the court shall cause 
a just and fair distribution of the property of such corporation and 
of the proceeds thereof to be made in the order prescribed in section 
5779. 

§ 6772. When payments enforced against stockholders,
etc. In all cases in which the dir':lctors or other officers of a corpora
tion, or the stockholders thereof shall have been made parties to an 
action in which judgment shall be rendered, if the property of such 
corporation shall be insufficient to discharge its debts, the court shall 
proceed to compel each stockholder to pay in the amount due and 
remaining unpaid on the shares of stock held by him, or so much 
thereof as shall be necessary to satisfy the debts of the corporation. 
If the debts of the corporation, or any part thereof, shall still remain 
unsatisfied, the .:ourt shall proceed to ascertain the respective liabil
ities of the directors or other officers and of the stockholders and 
adjudge the amount payable by each and enforce the judgment as in 
other oases. 
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§ 6773. Suits by other creditors restrained. All creditors
reqwrea. to come m as parties. Whenever any action shall be 
commenced against any corporation, its directors, trustees or other 
officers, or its stockholders according to the provisions of this article 
ihe court may by injunction on the application of either party and at 
any stage of the proceedings restrain all proceedings by any other 
-creditor against the defendants in such action; and whenever it shall 
appear necessary or proper may order notice to be published in such 
manner as the court shall direct, requiring all the creditors of such 
corporation to exhibit their claims and become parties to the action 
within a reasonable time not less than three months from the first 
pubHcation of such notice and in default thereof such creditors shall 
be precluded from all benefit of the judgment which shall be made in 
su<'h a<'tion and from any distribution which shall be made under 
euch judgment. 

§ 6774. Discovery compelled. In every such action the
court may compel such corporation to discover any stock, property, 
things in action or effects alleged to belong or to have belonged to 
it, the transfer and disposition thereof and the consideration and all 
the circumstances of such distribution. Every officer, employee, 
agent or stockholder of such corporation and every person to whom 
it shall be alleged that any transfer of property or effects of such 
corporation has been made, or in whose possession or control the 
same is alleged to be, may be compelled in the discretion of the 
eourt to testify in relation thereto and to answer any questions 
touching the transfer or possession of such property or effects, 
although such answer may expose the corporation of which be is a 
member to a forfeiture of its corporate rights, or any of them, or may 
tend to criminate such witness or subject him to a penalty or 
forfeiture; but no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or 
thing concerning which he may testify or produce evidence, docu
mentary or otherwise, before the court on such examination; provided, 
that no person so testifying shall be exempt from prosecution and 
punishment for perjury committed in so testifying. 

ARTICLE t.-PROCEEDINGS TO ANNUL CORPORATIONS. 

§ l'.>771'.>. .Hy whom brought. An action may be brought by
the state against a corporation created by or under the laws of this 
state for the purpose of vacating or annulling the existence of such 
corporation on the ground that its incorporation or the renewal thereof 
was procured upon some fraudulent suggestion or concealment of a 
material fact by the persons incorporating or by some of them, or with 
their knowledge and consent. 

§§ 5773-6776 

I 632, 0, OIY. P.&m'd. 

§ 6776. Same. Causes for bringing. An action may be o. 56, 189'1.
brought by the state, or by any private person in the name of the 
state, on leave gmnted therefor by the district court, upon cause 
shown for the purpose of annulling the existence of any corpora-
tion created by, or under the laws of this state, except a municipal 
corporation, whenever any such cor,poration shall: 

1. Offend against any of the provisions of any law by, or under
which it shall have been created, altered or renewed; or, 
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2. Violate the provisions of any law by which such corporation
shall have forfeited its corporate rights, privileges, and franchises 
by abuse of its powers; or, 

3. Whenever it shall have forfeited its privileges or franchises
by failure to exercise its powers and such default bas not been re
paired by actually commencing active operations; or, 

4. Whenever it shall have done or omitted any act which amounts
to a surrender of its corporate rights, privileges or franchises; or, 

5. Whene,•er it shall exercise franchises or privileges not con
ferred upon it by law. 

§ 5777. Attorney general to bring; who may, if he re
fuses. Whenever the attorney general shall have reason to believe 
that any of the acts or omissions specified in the preceding section 
can be established by proof, he shall apply for leave and upon leave 
granted bring such action in every case of public interest and in 
every other case in which satisfactory security shall be given to 
indemnify the state against the costs and expenses which may be 
incurred therein. In case the attorney general on application shall 
refuse to bring such action leave to bring the same by a private 
person shall be granted only on notice to the attorney general and 
the proposed defendant; and the court on granting leave in such 
case may require the prosecutor to give adequate security to the state 
to indemnify it and the defendant against all taxable costs therein. 

§ 5778. When notice given to corporation. Upon the
application by the attorney general to bring any such action the 
oourt may in its discretion direct notice of such application to be 
given to the corporation previous to the hearing and may hear the 
oorporation in opposition thereto. 

§ 6779. What judgment shall provide. Receiver. Dis
tribution of property. If in any such action it shall be adjudged 
that a corporation has forfeited its corporate rights, privileges and 
franchises, judgment shall be rendered that such corporation be ex
cluded from such corporate rights, privileges and franchises and be 
dissolved: and thereupon the affairs of said corporation shall be 
wound up by and under the direction of a receiver to be appointed by 
the court and its property sold and converted into money; and the 
proceNls after paying the costs and expenses shall be distributed in 
the following order: 

1. For the payment of taxes and debts due the United States, the
state of North Dakota and any county, town or village therein. 

2. For the payment of the legal and equitable liens upon the
property of such corporation in the order of their priority. 

3. The wages of laborers and employees accruing within six months
previous to the commencement of the action. 

4. For the payment of the other just debts of the corporation.
5. The residue of such moneys, if any, shall be distributed among

the stockholders thereof. 
When any corporation shall be adjudged to have exercised a fran

chise or privilege not conferred on it by law, the court may in its dis. 
cretion instead of rendering a judgment as above provided in this 
section render a judgment that such corporation be excluded from 
exercising such franchise or privilege and that the plaintiff recover 
costs and may also, in either case in its discretion, fine such corpora
tion in a sum not exceeding two thousand dollars to be collected and 
paid into the state treasury. 
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§ 6780. How and [when receiver appointed. If suofi an
action is pending in the district court the receiver shall be appointed 
by the judgment of dissolution, or by a subsequent order founded 
thereon. If it shall be pending in the supreme court, then upon the 
entry of such judgment of dissolution the attorney general shall 
forthwith eommence an action in the proper district court for the 
appointment of such receiver and the winding up of the affairs of 
such corporation; and such corporation shall, notwithstanding such 
judgment of dissolution, be deemed to exist until a receiver shall be 
appointed, qualified and duly invested with the property of such cor
poration, but shall not be able to do any aot or thing, other than to 
make over and transfer its assets to such receiver. 

§ 6781. Application of preceding sections. The provisions
of the two preceding sections so far as they relate to the distribution 
of the property of the corporation and actions to appoint receivers 
therefor shall apply to any corporation when the law under which it 
exists is repealed. 

§ 6782. How costs paid. The necessary costs and disburse
ments, incurred in commencing and prosecuting such action by the 
attorney general in the name of the state, shall, when certified to by 
him, be audited by the state auditor and paid out of the state treas
ury. The receiver in such actions or the attorney general in oase 
such moneys shall be delivered to him by such receiver shall repay to 
the state treasurer any money advanced by the state on account of 
such costs and disbursements. 

§ 6783. Where judgment roll filed. Upon the re11dition of
such judgment against a corporation, other than an insurance cor
poration, or for vacating or annulling letters patent, the attorney gen
eral shall cause a copy of the judgment roll to be forthwith filed in 
the office of the secretary of state. If such judgment is against an 
insurance corporation, a copy of the judgment roll shall be filed in 
the office of the commissioner of .insurance. 

§ 6784. Does not apply to certain corporations. The pro
visions of this chapter shall not extend to corporations organized 
under the laws of this state for educational, charitable, religious ar 
cemetery purposes. 

§ 6784a. Judgment of dissolution. In any action now or c. 55, .__
hereafter pending against a corporation organized under the laws of 
the territory of Dakota, or of this state, in which a receiver bas been 
appointed, and the property of the corporation taken into the cus-
tody of the court, if it shall appear that such corporation has aban-
doned and forfeited its franchise as provided in sections 3265a and 
3265b, the court shall not dismiss such action, but shall give 
judgment and distribute the property of such corporation as pro-
vided in section 5779 of the Revised Codes. 

CHAP TE R 27. 
ACTIONS TO RECOVER PENALTIES AND FORFEITURES. 

§ 6786. What forfeitures recoverable in civil action. In
all cases not otherwise specially provided for by law, when a forfeiture 
shall be incurred by any person, and the act or omission for which 
the same is imposed shall not also be a misdemeanor, such forfeiture 
may be sued for and recovered in a civil action. When such act or 
omission is punishable by fine and imprisonment, or by fine or 
imprisonment, or is specially declared by law to be a misdemeanor, it 
shall be deemed a misdemeanor within the meaning of this chapter. 
The ·word forfeiture as used in this chapter shall include any penalty 
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in money or goods, other than a fine, imposed by law as a punishment 
for crime. 

§ 5786. By whom action brought. Such aotion shall be
brought as follows: 

1. If the entire recovery is payable to the state by the attorney
general or the state's attorney of the proper county in the name of 
the state. 

2. If the entire recovery is payable to a public corporation the
action shall be brought in the name of such corporation by its proper 
legal officer. 

3. If the recovery is payable partly to the state or a public corpora
tion and partly to an individual, an action may be brought by such 
individual or by the state or public corporation, as the case may be, 
or by such individual and the state or eublic corporation. 

§ 6787. Procedure same as civil action. What complaint
to allege. The summons, pleadings and proceedings therein shall 
be the same as in a civil action. It shall be sufficient to allege in the 
complaint that the defendant is indebted to the plaintiff in the amount 
of the forfeiture claimed according to the provisions of the statute 
whioh imposes it, specifying the section and chapter containing such 
statute. And when such section imposes a forfeiture for several 
offenses or delinquenciel'I, it shall specify the particular offense or 
delinquency for which the action is brought, with a demand for judg
ment for the amount of such forfeiture. In case the defendant is not 
a resident of the state an attachment may be issued in such action in 
like manner as in ordinary civil actions against nonresidents. Any 
such action may be brought for and the judgment therein may include 
.as many forfeitures as the defendant may have incurred prior to its 
commencement. 

§ 6788. Complaint for forfeited goods. In an action brought
to recover goods or other things forfeited by the provisions of any 
statute, it shall be sufficient to allege in the complaint; that such 
goods or other things have been forfeited, specifying the section and 
chapter containining such statute with a demand of judgment for the 
delivery of such goods or other things or the value thereof. 

§ 6789. When for highest sum specified. When a forfeit
ure is imposed, not exceeding a specific sum, or when it is not less 
than one sum nor more than another, the action may be brought for 
the highest sum specified; a judgment may be rendered for such sum 
.as the court or jury shall assess or determine to be proportionate to 
the offense. 
* 6790. What judgment shall direct. In all cases when

judgment is recovered pursuant to this chapter, it shall also inelude 
the costs of the action, and it shall direct that if the same is not paid, 
the defendant shall be committed to the county jail of the proper 
county there to be imprisoned for a specified time, not exceeding six 
months, which period shall be fixed by the court in view of all the cir
cumstances of the case, or until otherwise discharged pursuant to law. 
In such cases a commitment shall issue as in ordinary criminal actions. 
This section shall not prevent the enforcement of any such judgment 
by execution at any time within one year from its rendition. 

§ 6791. Forfeitures by ordinance, etc., how recovered.
All forfeitures imposed by any by-law, ordinance or regulation of any 
town, city or village, or of any corporation organized under the laws 
-of this state, when special provision is not otherwise made by law for 
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their recovery or punishment provided for, the act or omission for 
which they are imposed may be sued for and recovered, pursuant to 
this chapter. It shall be sufficient to allege in the complaint that 
the defendant is indebted to the plaintiff in the amount of the for
feiture claimed, specifying the by-law, ordinance or regulation which 
imposes it. .And when such by-law, ordinance or regulation imposes 
a penalty or forfeiture for several offenses or delinquencies it shall 
specify the particular offense or delinquency for which the action is 
brought with a demand for a judgment for the amount of such for
feiture . .All money collected on such judgment shall be paid to the 
treasurer of such town, city, village or corporation. 

§ 6792. To whom moneys collected paid. .All moneys col
lected on account of any judgment under the provisions of this 
chanter, except such as are payable by law to an individual shall be 
paid by the officer collecting the same to the treasurer of the state, or 
ot the county, town, city or village entitled thereto as the case may 
be within twenty days after its collection or receipt by him ; and in 
case of any neglect or failure in such payment the treasurer to whom 
such money should be paid may sue and collect the same of such 
officer by action in his name of office and upon the official bond of 
such officer, if any he has given, with interest at the rate of twelve 
per cent per annum from the time it should have been so paid. 

§ 6793. City, etc., treasurers to collect forfeitures from
justices. Every town, village and city treasurer shall demand of 
and recover from each justice of the peace or police magistrate of his 
town, village or city respectively all moneys received by such justice 
upon judgments rendered by him in actions under this chapter and 
every such justice shall on demand of such treasurer produce to him 
his docket for examination and all process and papers concerning or 
in such actions. In case of refusal or neglect by such justice to pay 
over promptly such moneys upon such demand, such treasurer shall 
institute an action therefor in his name of office against such justice 
and his sureties upon his official bond. 

§ 6794. Property forfeited to state. Whenever by the pro
visions of law any property, real or personal, shall be forfeited to the 
state, or to any officer for its use, an action for the recovery of such 
property alleging the ground of the forfeiture may be brought by the 
attorney general or by the state's attorney of the county in which the 
action is triable in any court having juritidiction thereof. 
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ACTION .. FOR THE PARTITION OF REAL PROPERTY. 

§ 5796. When may be brought. When several co-tenants
hold and are in possession of real property as partners, joint tenants 
or tenants in common in which one or more of them have an estate of 
inheritance, or for life or lives, or for years, an action may be brought 
by one or more of such persons for a partition thereof according to
the respective rights of the persons interested therein and for a sale 
of such property or a part thereof, if it appears that a partition can
not be made without great prejudice to the owners. 

§ 5796. What complaint must show. The i�terests of all
persons in the property, whether such persons are known or unknown, 
must be set forth in the complaint specifically and particularly as far 
as known to the plaintiff ; and if one or more of the parties or the 
share or quantity of interest of any of the parties is unknown to the 
plaintiff, or is uncertain, or contingent, or the ownership of the 
inheritance depends upon an executory devise, or the remainder is a 
contingent remainder so that such parties cannot be named, that fact 
must be set forth in the complaint. 

§ 5797. Only lienors of record. No person having a convey
ance of, or claiming a lien on the property, or some part of it, need 
be ma<lf' a party to the action, unless such conveyance or lien appears 
of record. 

§ 5798. Lis pendens requireQ. Immediately after filing the
complaint in the district court the plaintiff must record in the office 
of the register of deeds of the county, or of the several counties in 
which the property is situated a notice of the pendency of the action, 
containing the names of the parties, so far as known, the object of the 
action and a description of the property to be affected thereby. From 
the time of filing such notice for record all persons shall be deemed 
to have notice of the pendency of the action. 

§ 6799. To whom summons directed. The summons must
be directed to all the joint tenants and tenants in common and all 
persons having an interest in or any lien of record by mortgage, 
judgment or otherwise upon the yroperty or upon any particular por
tion thereof ; and generally to al persons unknown or who have or
claim any interest in the property. 

§ 5800. Service by publication. When service of the sum
mons is made by publication, the summons as published must be 
accompanied by a notice that the object of the action is to obtain a 
partition of the property, which is the subject of the action, briefly 
describing the same. 

§ 5801. Requisites of answers. The defendants who have
been personally , served with the summons and a copy of the com
plaint, or who have appeared without such service must set forth in 
their answer, fully and particularly the origin, nature and extent of 
their respective interests in the property ; and if such defendants 
claim a lien on the property by mortgage, judgment or otherwise 
they must state the original amount and date of the same, and the 
sum remaining due thereon ; also whet.her the same has been secured 
in any other way or not ; and if secured, the nnture and extent of such 
security or they are deemed to have waivP,<l their right to such lien. 
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§ 6809. Title, proofs and judgment. The rights of the sev- § � c. c1v. P.
eral parties, plaintiff as well as defendant, may be put in iBSue, tried 
and determined in such action; and when a sale of the premises is 
necessary the title must be ascertained by proof to thtC':satisfaction of 
the court before the judgment of sale oan be made; and when service 
of the complaint has been made by publication, like proof must be 
required of the right of the absent or unknown parties before such 
judgment is rendered; except that when there are several unknown 
persons, having an interest in the property, their rights may be con-
sidered together in the action as not between themselves. 

§ 6803. When partial partition adjudged. Whenever from § 559, o. CIT. P.
any oause it is in the opinion of the court impracticable or highly 
inconvenient to make a complete partition in the first instance among 
all the parties in interest, the court may first ascertain and determine 
the shares or interest respectively held by the original co-tenants and 
thereupon adjudge and cause a partition to be made, as if such original 
oo-tenants were the parties and sole parties in interest and the only 
parties to the �tion and thereafter may proceed in like manner to 
adjudge and make partition separately of eaoh share or portion so 
asoertained or allotted as between those claiming under the original 
tenant to whom the same shall have been so set apart, or may allow 
them to remain tenants in common thereof as they may desire. 

§ 6804. Referee to determine outstanding liens. If it § 557, o. CIT. P
appears to the court by the certificate of the register of deeds, or clerk 
of the district court, or by the sworn or verified statement of any 
person who may have examined or searched the records that there are 
outstanding liens or incumbrances of record upon such real property, 
or any part or portion thereof, which existed and were of record at 
the time of the commencement of the action and the persons holding 
such liens are not made parties to the action, the court must either 
order such persons to be made parties to the action, by an amend-
ment or supplemental complaint, or appoint a referee to ascertain 
whether or not such liens or incumbrances have been paid or, if not 
paid, what amount remains due thereon, and their order among the 
liens or inoumbrances severally held by such persons and the parties 
to the action, and whether the amount remaining due thereon has been 
secured in any manner and if secured the nature and extent of the 
security. 

§ 6806. Notice to appear before referee. Service. Report. 113158, o. CIT. P.
The plaintiff must oause a notice to be served a reasonable time pre
vious to the day for appearance before the referee, appointed as pro
vided in the preceding section, on each person having outstanding 
liens of record, who is not a party to the action, to appear before the 
referee at a specified time and place to make proof by his own affi
davit or otherwise of the amount due or to become due contingently 
or absolutely thereon. In oase such person is absent or his residence 
is unknown, service may be made by publication or notice to his agent 
under the direction of the court in such manner as may be proper. 
The report of the referee must thereupon be made to the court and 
must be confirmed, modified or set aside and a new reference ordered 
as the justice of the case may require. 

§ 6806. Sale or partition. If it is alleged in the complaint I 5511, c. Otv. P.
ana established by evidence, or if it appears by the evidence without 
such allegation in the complaint to the satisfaction of the court, that 
the property, or any part of it, is so situated that partition cannot be 

U99 



§§ SBOi-5811 

I IIIO, C. ctv. P. 

II Ml, 0, Clv. P. 

I MZ. C, Clv. P, 

$ !lea, C. Clv. P. 

ll a&. C. Clv. P. 

CODE OF CIVIL PROCEDURE. Parti, io11 nf 

made without great prejudice to the owners, the court may order a 
sale thereof. Otherwise upon the requisite proof being made it must 
order a partition according to the respective rights of the parties as 
ascertained by the court and appoint three referees therefor; and 
must designate the portion to remain undivided for the owners whose 
interests remain unknown or are not ascertained. 

§ 6807. Method and rule of partition. In making the par
tition referees must divide the property and allot the several portions 
thereof to the respective parties, quality and quantity relatively con
sidered, according to the respective rights of the parties as deter
mined by the court, pursuant to the provisions of this chapter, desig
nating the several portions by proper landmarks and may employ a 
surveyor with the necessary assistants to aid them. Before making 
partition or sale the referees may, whenever it will be for the 
advantage of those interested, set apart a portion of the property for 
a way, road or street and the portion so set apart shall not be assigned 
to any of the parties, or sold, but shall remain an open and public 
way, road or street, unless the referees shall set the same apart as a 
private way for the use of the parties interested, or some of them, 
their heirs or assigns, in which case it shall remain such private way. 

§ 6808. Referee's report. The referees must make a report of
their proceedings, specifying therein the manner in which they 
executed their trust and describing the property divided and the share 
allotted to each party with a particular description of each share. 

§ 6809. Judgment on report. E:ffect of. The court may
coiifirm, change, modify or set aside the report and, if necessary, 
appoint new referees. Upon the report being confirmed judgment 
must be rendered that such partition be effectual forever, which judg
ment is binding and conclusive : 

1. On all persons named as parties to the action and their legal
representatives, who have at the time any interest in the property 
divided, or any part thereof, as owners in fee, or as tenants for life, or 
for years, or as entitled to the reversion, remainder or the inheritance 
of such property, or any part thereof, after the determination of a. 
particular estate therein, and who by any contingency may be entitled 
to a beneficial interest in the property, or who have an interest in any 
undivided share thereof as tenants for years or for life. 

2. On all persons interested in the property, who may be unknown,
to whom notice has been given in the action for partition by publica
tion. 

3. On all other persons claiming from such parties or persons, or
either of them. 

And no judgment is invalidated by reason of the death of any 
party before final judgment or decree ; but such judgment or decree is 
as conclusive against the heirs, legal representatives or assigns of such 
decedent as if it had been entered before his death. 

§ 6810. What tenants not affected. The judgment does not
affe<'t tenants for years, less than ten, to the whole of the property 
which is the subject of the partition. 

§ 6 8 1 1.  Payment of expenses. The expenses of the referees,
including those of a surveyor and his assistants, when employed, 
must be ascertained and allowed by the court, and the amount thereof, 
together with the fees allowed by the court in its discretion to the 
referees, must be apportioned among the different parties to the 
action equitably. 
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§ 6812. Liens follow owner's share. When the lien is on an 1 1165, c. 01v. P. 
undivided interest or estate of any of the parties, such lien, if par-
tition is made, shall thenceforth be a charge only on the share 
assigned to such party ; but such share must first be charged with its 
just proportion of the costs of the partition , in preference to such 
lien. 

§ 6813 . Certain estates set off: When a part of the prop- § 566, o. ctv. P.
erty only is ordered to be sold, if there is an estate £or life or years, 
in an undivided share of the whole property, su1Sh estate rnay be set 
off in any part of the property not ordered to be sold. 

§ 5814. How proceeds of incumbered property applied. § 567, o. Clv. :r.
The proceeds of the sale of incumbered property must be applied 
under the direction of the court as follows : 

1. To pay i ts just proportion of the general costs of the action.
2. To pay the costs of the reference.
8. To satisfy and cancel of record the several liens in their order

of priority, by payment of the sums due and to become due ; the 
amount due to be verified by affidavit at the time of payment. 

4. The residue among the owners of the property sold, according
to their respective shares therein .  

§ 5815. Lienor having other security. Whenever any party § 1568, c. ctv. :r. 
to an action who holds a lien upon the property, or any part thereof, 
has other security for the payment of the amount of such lien the 
court may, in its discretion, order such security to be exhausted before 
distribution of the proceeds of sale, or may order a just deduction to 
be made from the amount of the lien on the property on account 
thereof. 

§ 6816. Distribution by referee. The proceeds of sale and � 589, C. Olv. P.
the securities taken by the referees, or any part thereof, must be dis-
tributed by them to the persons entitled thereto, whenever the court 
eo directs. But in case no direction is given all of such proceeds 
and securities must be paid into court, or deposited therein, or as 
directed by the court. 

§ 6817 . Part of action continued. When the proceeds of § 510, c. CIT. r.
the sale of any share or parcel belonging to persons who are parties 
to the action, and who are known, are paid into court the action may 
be continued as between such partjes for the determination of their 
respective claims thereto, which must be ascertained and adjudged by 
the court. Further testimony may be taken in court, or by a referee, 
at the discretion of the court, and the court may, if necessary, require 
such parties to present the facts or law in the controversy by pleading 
as in an original action. 

� 5818. How sales made. All sales of real property made by g m, c. 01 ... P. 
referees under this chapter must be made at public auction to the 
highest bidder upon notice published in the manner required for the 
sale of real property on execution. The notice must state the terms 
of sale and if the property, or any part of it, is to be sold subject to a 
prior estate, charge or lien, that must be stated in the notice. 

§ 6819. Terms of sale fixed by court. The court must in g �;2, c. c1v. P.
the order for sale direct the terms of credit which may be allowed for 
the purchase money of any portion of the real property, of which it 
may direct a sale on credit and for that portion of which the purchase 
money is rPquired to be invested for the benefit of unknown owners, 
infants and owners out of the state. 
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u1a, o. cl,. P. § 6820. Security for purchase money. The referees may 
take separate mortgages and other securities for the whole or conven
ient portions of the purchase money, or such parts of the property as 
are directed by the court to be sold on credit for the shares of any 
known owner of full age in the name of such owner; and for the 
shares of an infant, in the name of the guardian of such infant; and 
for other shares, in the name of the clerk of the dietrict court, and his 
successors in office. 

u n, o. c1,. P. § 6821. Estate.for life or years. Compensation to. The per-
son entitled to a tenancy for life or years, whose estate has been sold, is 
entitled to receive such sum as may be deemed a reasonable satisfac
tion for such estate and which the person so entitled may consent to 
accept instead thereof by an instrument in writing filed with the 
clerk of the court. Upon the filing of such consent the clerk must 
enter the same in the minutes of the court. 

1 511, 0. cl,. P. § 6822. Compensation when consent not given. If such 
consent is not given, filed and entered as provided in the last section 
at or before a judgment of sale is rendered, the court must ascertain and 
determine what proportion of the proceeds of the sale after deducting 
expenses will be a just and reasonable sum to be allowed on account. 
of such estate and must order the same to be paid to such party or 
deposited in court for him, as the case may require. 

§ m, o. atv. P. § 6823. Same when unknown person. If the persons
entitled to such estate for life or years are unknown, the court may 
provide for the protection of their rights in the same manner as far 
as may be as if they were known and had appeared. 

un, o. cl,. P. § 6824. Value of future estates settled by court. In all 
cases of sales when it appears that any person has a vested or con
tingent or future right or estate in any of the property sold, the court 
must ascertain and settle the proportionate value of such contingent 

' or vested right or estate and must direct such proportion of the pro
ceeds of the sale to be invested, secured or paid over in such manner 
as to protect the rights and interests of the parties. 

I I'll, o. 01v. P. § 6826. Terms of sale made known at time. In all cases 
of sales of property the terms must be made known at the time, and 
if the premises consist of distinct farms or lots, they must be sold 
separately. 

§ 1'11, 0. Clv. P. ' § 6826. Who cannot purchase. Neither of the referees nor
any person for the benefit of either of them can be interested in any 
purchase ; nor can a guardian of an infant party be interested in the 
purchase of any real property, being the subject of the action, except 
for the benefit of the infant. All sales contrary to the provisions of 
this section are void. 

111io, o. c1v. P. § 6827. Report of sale. Mter completing a sale of property, 
or any part thereof, ordered to be sold, the referees must report the 
same to the court with a description of the different parcels of land 
sold to each purchaser, the name of the purchaser, the price paid or 
secured, the terms and conditions of the sale and the securities, if 
any, taken. The report must be filed in the office of the clerk of the 
district court where the property is situated. 

l l81, o. c1,. P, § 6828. Order to convey. If the sale is confirmed by the
court an order must be entered, directing the referees to execute con
veyances and take securities pursuant to such sale, which they are 
hereby authorized to do. Such order may also give directions to 
them respecting the disposition of the proceeds of sale. 
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§ 6829 . Receipt of lienor, when purchaser. When a party l 5S2, C. (b. P,
entitleQ to a share of the property or an inoumbrancer entitled to 
have bis lien paid out of the sale, becomes a purchaser, the referees 
mav take h iR  receipt for so much of the proceeds of the sale as 
belongs to him. 

§ 6830. Record and bar of conveyance. The conveyance , ��a. o. otr. P.
must be reconied in the county where the premises are situated, and 
shall be a bar against all persons interested in the property in any 
way, who shall have been named as parties in the action; and against 
all such parties and persons as were unknown, if the summons waa 
served oy pubUcatiun and against ail persons claiming und.er them, or 
either of them, and against all persons having unreconied deeds or 
liens at the commencement of the action. 

§ 683 1 .  Investment of unknown owner's proceeds. When l 5M, o. 01,. P. 
there are proceeds of a sale belonging to au unknown owner or to a 
person without the state who bas no legal representative within it, 
the same must be invested in bonds of the United States for the ben-
efit of the persons entitled thereto. 

§ 6832. Securities taken in name of clerk. When the i: 585, c. av. P,
&3curity of the proceeds of the sale is taken, or when an investment 
of any proceeds is made, it must be done, except as herein otherwise 
provided, in the name of the clerk of the district court of the county 
where the papers are filed, and his successors in office, who must hold 
the same for the use and benefit of the parties interested, subject to 
the order of the court. 

§ 6833, When in the name of parties. When security is t l8S, c. c1y, P.
hlen by the referees on a sale and the parties interested in such 
security by an instrument in writing under their hands delivered to 
the referees, agree upon the shares and proportions to which they are 
respectively entitled, or when shares and proportions have been 
previously adjudged by the court, such securities must be taken in 
the names of and payable to the parties respectively entitled thereto, 
and must be delivered to such parties upon their receipts therefor. 
Such agreement and receipt must be returned and filed with the 
clerk. 

§ 6834 . Clerk's duty. The clerk of the district court, in whose I 1187, c. etT. P.
name a security is taken, or by whom an investment is made, and his 
successor in office, must. receive the interest and principal as it 
becomes due, and apply and invest the same as the court may direct,; and must deposit with the county treasurer all securities taken, anct ,
keep an account in a book provided and kept for that purpose in the 
clerk's office, free for inspection by all persons, of investments and 
moneys received by him thereon, and the disposition thereof. 

§ 6835 . Compensation for inequality. When it appears that t 588, c. c1,. P.
the partition cannot be made equal between the parties according to 
their respective rights, without prejudice to the rights and interests 
of some of them, and a partition is ordered, the court may adjudge 
compensation to be made by one party to another, on account of the 
inequality; but such compensation shall not be required to be made 
to others by owners unknown, nor by an infant, unless it appears that 
such infant has personal property sufficient for that purpose, and that 
his interest will be promoted thereby. And in all cases the court 
has power to make compensatory adjustment between the respective 
parties acconiing to the ordinary principles of equity. 
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1 181. 0. ctv. P. § 5836. To whom infant's share paid. When the share of 
an infant is sold, the proceeds of the sale may be paid by the referee 
making the sale to his general guardian or the especial guardian ap
pointed for him in the action, upon giving the security required by 
law or directed by order of court. 

,.., o. Clf, r. § 6837 . Share of insane and incompetent. 'l'he guardian 
who may be entitled to the custody and management of the estate of 
an insane person, or other person adjudged incapable of conducting 
his own affairs, whose interest in real property has been sold, may 
receive in behalf of such person his share of the proceeds of such real 
propert&k1�

om the referees, on executing, with sufficient sureties, an
undert · g approved by a judge of the court, that he will faithfully 
discharge the trust imposed in him, and will render a true and just 
account to the person entitled. or to his legal representative. 

a m, o. OlT. P, § 5838. Guardian may consent to partition without 
action. The general guardian of an infant, and the guardian entitled 
to the custody and management of the estate of an insane person or 
other person adjudged incapable of conducting his own affairs, who is 
interested in real property held in joint tenancy, or in common, or in 
any other manner, so as to authorize bis being made a party to an 
action for the partition thereof, may consent to a partition without 
action, and agree v.pon the share to be set off to such infant, or other 
person entitled and may execute a release in his behalf to the owners 
of the shares of the parts, to which they may be respectively entitled, 
upon an order of the court. 

IG118, 0. otv. P. § 6839. Oosts, fees and disbursements. The costs of a par-
tition including reasonable counsel fees, expended. by the plaintiff or 
either of the defendants, for the common benefit, fees of referees and 
other disbursements, must be paid by the parties respectively entitled 
to share in the lands divided in proportion to their respective interests 
therein and may be included and specified in the judgment. In that 
case they shall be a lien on the several shares and the judgment may 
be enforced by execution against such shares and against other prop
erty held by the respective parties. When, however, litigation arises 
between some of the parties only, the court may require the expense 
of such litigation to be paid by the parties thereto, or any of them. 

I •  o. otT. P. § 5840. Single referee. The court with the consent of the parties 
may appoint a single referee instead of three referees in the proceed
ing under this chapter ; and the single referee, when thus appointed, 
has all the powers and may perform all the duties required of the 
three referees. 

I PA. O. etv. P. § 5841 .  Abstract of title. How cost paid. If it appears to 
the court that it was necessary to have made an abstract of the title 
to the property to be partitioned, and such abstract shall have been 
procured by the plaintiff, or if the plaintiff shall have failed to have 
the same made before the commencement of the action and any of 
the defendants shall have had such abstract afterwards made, the cost 
of the abstract with interest thereon from the time the same is sub
ject to the inspection of the r�ective parties must be allowed and 
taxed. Whenever such abstract is produced by the plaintiff before 
the commencement of the action he must file with his complaint a 
notice that an abstract of the title has been made and is subject to 
the inspection and use of all the parties to the action, designating 
therein where the abstract will be kept for inspection. But if th& 
plaintiff shall have failed to procure such abstract before commencing 
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the action and any defendant shall procure the same to be made, he 
shall as soon as he has directed it to be made file a notice thereof in 
the action with the clerk of the court, stating who is making the 
same and where it will be kept when finished. The court or the 
judge thereof may direct from time to time during the progress of 
the action, who shall have the custody of the abstract. 

§§ 5842--5846 

§ 6842. Who may make abstracts. The abstract mentioned 1 596, C. Clv. P
in the last preceding section may be made by any competent searcher 
of records and need not be certified by the register of deeds or other 
officer ; but instead thereof it must be verified by the affidavit of the 
person making it, to the effect that he believes it to be correct ; but 
the same may be corrected from time to time, irf found incorrect, 
under the direction of the court. 

§ 6843. Interest on disbursements. Whenever during the I 596, c. c1v. P.
progress of the action for partition any disbursements shall have 
been made under the direction of the court or the judge thereof by a 
party thereto interest must be al lowed thereon from the time of 
making such disbursements. 

C H A P T E R  2 9 .

FORECLOSURE OF MORTGAGES AND LIENS. 

ARTICLE 1.- FORECLOSGRE BY ADVERTISEl.',lENT. 

§ 6844. Power of sale. Foreclosure authorized. Every
mortgage of real property containing a power of sale may upon 
default being made in the conditions of such mortgage be foreclosed 
by advertisement in the cases and manner hereinafter provided. 

§ 6846. When proceedings enjoined. When the mortgagee
or his assignee has commenced proceedings for the foreclosure of a 
mortgage by advertisement and it shall be made to appear by the 
affidavit of the mortgagor, his agent or attorney, to the satisfaction 
of a judge of the district court of the county where the mortgaged 
property is situated, that the mortgagor has a legal counterclaim or 
any other valid defense against the collection of the whole or any 
part of the amount claimed to be due on such mortgage, such judge 
may by an order to that effect enjoin the mortgagee or his assignee 
from foreclosing such mortgage by advertisement and direct that all 
further proceedings for the foreclosure be had in the district court 
properly having jurisdiction of the subject matter ; and for the pur
pose of carrying out the provisions of this section service may be 
made upon the attorney or agent of the mortgagee or assignee. 

§ 684(J. Prerequisites to right to foreclose. To entitle a
party to make such foreclosure it shall be requisite : 

1. That default in a condition of such mortgage shall have oc
curred by which the power of sale has become operative. 

2. That no action or proceedings shall have been instituted at law
-co recover the debt then remaining secured by such mortgage, or any 
part thereof ; or if any action or proceeding has been instituted, that 
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the same bas been discontinued or that an execution upon the judg
ment rendered .therein has been returned unsatisfied in whole or in 
part ; and, 

3. That the mortgage containing such power of sale bas been
duly recorded and, if it shall have been assigned, that all the assign
ments thereof have been duly recorded. 

§ 1>847. Foreclosure for installments. In case of mortgages
given to secure the payment of money by installments, each of the 
instal lments mentioned in the mortgage shall be taken and deemed 
to be a separate and independent mortgage and the mortgage for 
each of such installments mav be foreclosed in the same manner and 
with like effect, as  if a separate mortgage was given for each of such 
installments and a redemption of any such sale shall have the l ike 
effect, as if the sale for such installment had been made upon a prior 
independent mortgage. 

§ 1>848. How notice published. Notice that the mortgage
will be foreclosed by a sale of the mortgaged premises or some part 
thereof must be given by publishing the same s ix times. once in each 
week for six successi ve weeks in a newspapet· of  the eount_y where 
the premises intended to be sold, or some part thereof, are situated, 
if there is one, and if not, then in some newspa,per published at the 
seat of government. 

§ 6849. Form of notice. Such notice shall be in substantially
the following form : 

Notice i s  hereby gh·en that that certain mortgage, executed and 
delivered by . . . . . . . .  -: . . .  , mortgagor, to . . . . . . . . . . . . . .  , mortgagee, 
dated the . . . . . . . .  day of . . . . . . . .  , 1 .  . , and filed for recot·d in the 
office of the register of deeds of the county of . . . . . . . .  and state of 
North Dakota on the . . . . . . . .  day of . . . . . . . .  , 1 .  . ,  and recorded in 
book . . . . . . . . . . . .  of . . . . . . . . . . . . . .  at page . . . . . .  (and assigned by 
said mortgagee to . . . . . . . . . . . . .  ) , will be foreelosed b_y a sale of the 
premises in such mortgage and hereinafter described at the front 
door of the court hom:ie in the county of . . . . . . . . . . . .  and state of 
North Dakota at the hour of . . . . . . . . . .  o'clock . . . . . . . .  M. on the 
. . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . 1 . . . . . . . to satisfy the amount 
due upon such mortgage on the day of sale. The premises described 
in sueh mortgage and which will be sold to satisfy the same are 
described as follows : ( Here insert description.) 

There will bP duP on such mortgage at the date of sale the sum (lf 
. . . . . . . . . . . . . .  dollars. 

§ 5860. How sale made. The sale must be at public auction
between the hours of nine o'clock in the forenoon and the setting of 
the sun on that day in the county in which the premises to be sold, 
or some part of them, are situated and must be made by the sheriff, 
acting in person or by his deputy, of the county, to the highest 
biddPr. 

§ 686 1.  Separate sale of tracts. If the mortgaged premises
consist of distinct farms, tracts or l ots they must be sold separately 
and no more farms, tracts or lots must be sold than shall be nec-:>s

. sary to satisfy the amount due on such mortgage at the date of the 
sale and the costs and expenses al lowed by law. 

§ 5862. Mortgagee may purchase. The mortgagee, his
assigns, or their legal representatives, may fa.irly and in good faith 
purchase the premises so advertised, or any pm·t thereof, at sudr 
sale. 
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§ 6863 . Certiftcate· of sale. Contents. Record. When
ever any real property shall be sold by virtue of a power of sale con
tained in any mortgage, the officer making the sale shall immediately 
give to the purchaser a certificate of sale containing : 

1. A particular description of the real property sold.
2. The price bid for each distinct lot or parcel.
3. The whole price paid.
4. The costs and fees for making the sale.
Such certificate must be executed and acknowledgeq and may be

recorded as provided in case of a certificate of sale of real property 
upon execution and shall have the same validity and effect. 

§ 6864 . Redemption by whom. Rights. The property
sold may be redeemed within one year from the day of sale in like 
manner and to the same effect as provided in chapter 11 of this code 
for redemption of real property sold upon execution so far as the 
same may be applicable, by : 

1. The mortgagor·or his successor in interest in the whole or any
part of the property. 

2. A creditor having a lien by judgment or mortgage on the prop.
erty sold, or on some share or part thereof, subsequent to that on 

t which the property was sold. Such creditor is termed a redemptioner
and has all the rights of a redemptioner under that chapter. And 
the mortgagor and his successor in interest has all the rights of the 
judgment debtor and his successor in interest as provided therein. 

§ 6866. Notice to officer. The notice of redemption required
to be given to the sheriff under that chapter may in foreclosure by 
advertisement be given to the officer or person making the sale. 

§ 6866. When deed issues. Effect ot If such m�
premises are not redeemed it shall be the duty of the officer, or nis 
successor in office, or other person who sold the same, or some other 
person appointed by the district court for that purpose to complete 
such sale by executing a deed of the premises so sold to the original 
purchaser. bis heirs or assigns, or to any person who may have 
acquired the title and interest of such purchaser by redemption or 
otherwise. Such deed shall have the same force and effect as if it 
bad been executed pursuant to a sale under a foreclosure of the mort
gage by an action in which all persons having an interest in or lien 
upon the property subsequent to the mortgage were made parties and 
duly served with process. 

§ 6867. Disposition of surplus. If after any such sale ther«"
remains in the hands of the officer or other person making the sale 
any surplus money after satisfying the mortgage on such real prop
erty sold and payment of the costs and expenses of such foreclosure 
and sale, such surplus shall be held by the officer or person making 
the sale for the period of thirty days after the sale, unless some per
son who bad at the time of the sale an interest in or lien upon the 
property sold, or some part, thereof, shall serve a written notice upon 
the person or officer making the sale of a claim to such surplus or 
some part thereof. If no such notice of claim is served within the 
period aforesaid, the officer or person making the sale shall upon the 
expiration of such period and upon demand pay over such surplus 
to the mortga_gor, his legal representatives or assigns. 

§ 6868. Petition of claimant for surplus. 1f the notice
mentioned in the last section is served upon the officer or person 
mak:ng the sale within the time therein provided. such officer or 1>8?-
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son shall forthwith pay the surplus into the district court of the 
county in which the sale was made. Any person claiming the sur
plus, or any part thereof by reason of a lien upon or interest in the 
property as provided in the last section may at any time before an 
order is made, as prescribed in the next section but one, file in the 
office of the clerk of the district court of the county where the sale 

•took place a petition stating the nature and extent of his claim and
praying for an order directing the payment to him of the surplllS
money, or a part thereof.

§ 5059. Order directing payment. Notioe ot A person
filing the petition as prescribed in the last section may after the
expiration of thirty days from the day of sale apply to the district
court for an order, pursuant to the prayer of his petition. Notice of
the application must be served either by mail or personally upon
each person who has filed a like petition and also upon the mortgagor
and upon the person in aotual possession of the property, if a1 y, and
also upon every person having an interest in or lien upon the prop
erty sold subsequent to the mortgage foreclosed, and whose interest or
lien was at the time of the sale of record in the proper office in the
county or counties in which the property sold is situated. Such
notice shall be served at least eight days before the application. But
if it is shown to the court by affidavit that service upon any per-
son required to be served cannot be so made with due diligence,
notice may be given to him in any manner which the court directs.

§ 5880. Order for distribution. Upon the presentation of the
petition with due proof of the service of the notice of the application
the court must ascertain the amount due to the petitioner and to each
other person whose claim is a lien upon the surplus money and the
prioriti 1:1 of the several liens; and the court shall thereupon make
such order for the distribution of the surplus money as justice requires
and the same shall be distributed aooordingly.

§ 586 1 . Affidavit of publication filed. An affidavit made as
provided in section 5693 of the publication of the notice of the sale
and of any postponement must be tiled for record by the officer mak
ing the sale in the office of the register of deeds of the county in
which the real property is situated within thirty days after the sale.

§ 1>862. Affidavit recorded. Such affidavit must be recorded
at length by the register of deeds of the county in which the real
property is situated in a book kept for the record of mortgages and
such original affidavit, the record thereof and certified copies of such
record shall be prima facie evidence of the facts therein contained.

§ 5863. Note on margin of mortgage record. A note
referring to the page and book where the evidence of any sale made
under a mortgage is recorded shall be made by the register in the
margin of the record of such mortgage.

§ 5864. Costs and disbursements. The party foreclosing a
mortgage by advertisement shall be entitled to his costs and disburse
ments out of the proceeds of the sale and shall also be entitled to
such attorney's fee as may be allowed by law.

ARTICLE 2. - FORECLOSURE DY ACTION, 

§ 5865. Authorized. An action may be brought in the district
court for the foreclosure or satisfaction of a mortgage upon real 
property in accordance with the provisions of this article. 
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§ 6866. Judgment includes what. Whenever an action shall 1 617, o. °'"· P.
be brought for the foreclosure or satisfaction of a mortgage the court 
shall have power to render a judgment against the mortgagor for the 
amount of the mortgage debt due at the time of the rendition of such 
judgment and the costs of the action and to order and decree a sale 
of the mortgaged premises, or such part thereof as may be sufficient 
to pay the amount so adjudged to be due, and costs of sale and shall 
have power to order and compel the delivery of the possession of the 
premises to the purchaser; but in no case under this article shall the 
possession of the premises �ld be delivered to the purchaser or 
person entitled thereto until after the expiration of one year from 
such sale ; and the court may direct the issuing of an execution for 
the balance that may remain unsatisfied after applying the proceeds 
of such sale. 

§ 6867. Action excludes other proceedings. After such § 618, 0. ctv. P.
action shall be commenced, while the same is pending, no proceed-
ings at law shall be had for the recovery of the debt secured by the 
mortgage. or any part thereof, unless authorized by the court. 

§ 6868. When others made parties. If the mortgage debt 1 e19, o. 01v. P. 
is secured by the obligation, or other evidence of debt, or any other 
person than the mortgagor, the plaintiff may make such other person 
a party to the action and the court may render judgment for the bal-
ance of such debt remaining unsatisfied after a sale of the mortgaged 
premises, as well against such other person as against the mortgagor, 
and may enforce such judgment as in other oases by execution or 
other process. 

§ 6869. � 7hat complaint shall state. In an action for the o e�. o. OtT. P.
foreclosure or satisfaction of a mortgage the complaint shall state 
whether any proceedings have been had at law or otherwise for the 
recovery of the debt secured by such mortgage, or any part thereof; 
and if there has, whether any and what part thereof has been collected. 

§ 6870. When judgment at law obtained. If it appears 11 621, 0. 0IT. P, 
that any judgment has been obtained in an action at law for the am'd. 
moneys demanded by such complaint, or any part thereof, no pro
ceedings shall be had in such case, unless an execution against the 
property of the defendant in such judgment has been issued and the 
sheriff or other officer shall have made return that the execution is 
unsatisfied in whole or in part and that the defendant has no prop. 
erty out of which to satisfy suoh execution. 

§ 687 1 .  Sales made by whom and where . All sales of § 622, o. ctv. P.
m�rtgaged ptemises under an order and decree of foreclosure must be 
made by a referee, sheriff or his deputy of the county or subdivision 
where the court in which the judgment is rendered is held, or other 
person appointed by the court for that purpose, and must be made in 
the county or subdivision where the premises, or some part of them,
are situated and shall be made upon the like notice and in the same 
manner as provided by law for the sale of real property upon exe
cution. 

§ 6872. Certificate of sale. Deed and effect. Whenever 1 623, c. otv. P.
any real property shall be sold under judgment of foreclosure pur- &m'd. 

suant to the provisions of this article, the officer or other person 
making the sale must give to the purchaser a certificate of Bille as 
provided by section 5853 ; and at the expiration of the time for the 
redemption of such property, if the same is not n>deemed the person 
or officer making the sale, or his successor in office, or other officer 
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appointed by the court must make to the purchaser, his heirs or assigns, 
or to any person who has acquired the title of such purchaser by 
redemption or otherwise a deed or deeds of such property. Such deed 
shall vest in the grantee all the right, title and interest of the mortgagor 
in and to the property sold at the time the mortgage was executed, or 
which was subsequently acquired by him and shall be a bar to all claim, 
right or equity of redemption in or to the property by the parties to 
such action, their heirs and personal representatives, and also against 
all persons claiming under them, or any of them, subsequent to the 
commencement of the action in which such judgment was rendered. 

§ 6873. Application of proceeds.  The proceeds of every
such sale must be applied to the discharge of the debt adjudged by 
the court to be due and of the costs; and if there is any surplus it 
must be brought into court for the use of the defendant or of the 
person entitled thereto, subject to the order of the court. 

§ 6874. When surplus invested. If such surplus, or any
part thereof, shall remain in court for the term of three months with
out being applied for, the judge of the district court may direct the 
same to be put out at interest for the benefit of the defendant, his 
representatives or assigns, subject to the order of the court. 

§ 6876. Complaint dismissed on payment of installment.a
due. Whenever an action shall be commenced for the foreclosure 
of a mortgage upon which there shall be due any interest, or any 
portion or installment of the principal and there shall be other por
tions or installments to become due subsequently, the complaint shall 
be dismissed upon the defendant's bringing into court at any time 
before decree of sale the principal and interest due with costs and 
disbursements. 

§ 6876. When payment stays proceedings. If at auy time
after judgment and before sale, the defendant shall bring into court 
the principal and interest due with costs, the proceedings in such 
action shall be stayed ; but the court may enforce the judgment by a 
further order upon a subsequent default in the payment of any of the 
installments or any part thereof, or of any interest thereafter becom-
in� due on such mortgage. 

s 6877. Referee to view premises. If the defendant shall 
not brinfs into court the amount due with costs or if for any other 
cause a Judgment or decree shall be entered for the plaintiff, the court 
may appoint a referee to ascertain and report the situation of the 
mortgaged premises, or may determine the same on oral or other testi
mony, and if it shall appear that the same can be sold in parcels 
without injury to the interest of the parties, the decree must direct 
ao much of the mortgaged premises to be sold as will be sufficient to 
pay the amount then due on such mortgage with costs and such judg
ment or decree shall remain as security for any subsequent default. 

§ 6878. Successive judgments and sales. If in the case
mentioned in the preceding section there shall be any default subse
quent to such judgment or decree in the payment of any portion or 
installment of the principal, or of any interest due upon such mort
gage, the court may upon the application of the plaintiff by a further 
order founded upon such first judgment or decree direct a sale of so 
much of the mortgaged premises to be made under such decree as will 
be sufficient to satisfy the amount so due with costs of the applfoa
tion and the subsequent proceedings thereon, and the same proceed
ings may be had as often as a default happens, 
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§ 6879. Sale of whole on 1lrst default. If in any of the fore
gomg cases 1t shall appear to the court that the mortgaged premises 
are so situated that a sale of the whole will be most beneficial to the 
parties, judgment or de�ree must in the first instance be entered for 
the sale of the whole premises accordingly. 

§ 6880. Rebate on undue part. In such case the proceeds
of such sale must be applied as well to the interest or portion or 
installment of the principal due as toward the whole or residue of the 
sum secured by such mortgage and not due and payable at the time 
of such sale, and if such residue does not bear interest, then the court 
may direct the same to be paid with a rebate of the legal interest for 
the time during which such residue shall not be due and payable, or 
the court may direct the balance of the proceeds of such sale after 
paying the sum due with costs to be put out at interest for the benefit 
of the plaintiff to be paid to him as the installments or portions of 
the principal or interest may become due and the surplus for the 
benefit of the defendant, his representatives or assigns, to be paid to 
them by order of the court. 

§ 688 1 .  Redemption. All real property sold upon foreclosure
of mortgages by order, judgment or decree of court may be redeemed 
at any time within one year after such sale as prescribed by section 
5854 upon foreclosure by advertisement. 

j 6882. Injury to property restrained. The court may by 
inJ unction on good cause shown restrain the party in possei,sion from 
doing any act to the injury of real property during the existence of 
the lien or foreclosure of a mortgage thereon and until the expiration 
of the time allowed for redemption . 

.ABTIOLE 3. - FORECLOBURE OF MORTGAGES UPON PERSO�AL 

PROPEBI'Y. 

§ 1>883. Power of sale. Foreclosure authorized. A mort
gage of personal property containing a power of sale upon default 
being made in the conditions of such mortgage, authorizing the exer
cise of such power, may be foreclosed in the manner and upon the 
notice in this article provided. 

§ 6884. When proceedings enjoined. When the mortgagee
or 'his assignee has commenced foreclosure by advertisement and it  
shall be made to appear by the affidavit of the mortgagor, his agent 
or attorney, to the satisfaction of the judge of the district court of 
the county where the mortgaged property is situated that the mort
gagee has a legal counterclaim or any other valid defense against the 
collection of the whole or any part of the amount claimed to be due 
on such mortgage, such judge may by an order to that effect enjoin 
the mortgagee or assignee from foreclosing such mortgage by adver
tisement and direct that all further proceedings for the foreclosure 
be had in the district court properly having jurisdiction of the sub
ject matter; and for the purpose of carrying out the provisions of 
this section service may be made upon the attorney or agent of the 
mortgagee or assi�nee. 

§ 6886. Publication of notice of sale. Notice that the mort
gage will be foreclosed by a sale of the mortgaged property shall be 
1)Ublished once and at least six days prior to the sale in a newspaper 
published at the place of sale, if there is one ;  otherwise in any newa-
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paper published in the county in which the sale is to be made; and 
if there is no newspaper published in the county, notice shall be given 
by posting the same in five public places in such county for at least 
ten days prior to the sale. If the mortgagor or his agent shall notify 
the mortgagee or his agent in writing at the time of the seizure of 
the property of his election that notice be given by posting instead 
of hv publication, it shall be given accordingly as· hereinbefore pro
vided. 

6886 . Contents of notice. Such notice must specify : 
1. The names of the mortgagor and mortgagee and of the assignee,

if any. 
i. The date of the mo�age. 
3. The nature of the default and the amount claimed to be due

thereon at the date of the notice. 
4. A description of the mortgaged property, conforming substan

tially to that contained in the mortgage, 
5. The time and place of sale.
6. The name of the party, agent or attorney foreclosing such

mortgage. 
§ 6887. When sale made. Postponement. All sales un

der this article shall be commenced ·between the hours of twelve
o'clock noon and four o'clock in the afternoon on Satur�aL within 
thirty days after the seizure of the property, unless the sa e shall be 
postponed. Any sale may be postponed one week by public an
nouncement at the time of postponement when there are no bidders, 
or when the amount offered is grossly inadequate, or upon request 
of the mortgagor ; provided, that when any mortgage on crops con
tains a stipulation to that effect, it may be foreclosed bv a sale of 
such crop, when harvested, in any usual market therefor, at any 
time, in the usual manner, at the market price thereof, in such mar
ket and without the notice hereinbefore provided ; and the usual 
and reasonable charges for such sale and for the transportation of 
such grain to such market, shall be deemed proper expenses in such
foreclosure. 

§ 6888. Report of sale. Within ten days after the sale of any
mortgaged property as herein provided the person making the sale 
shall make out in writing a full report under oath of all the proceed
ings in such foreclosure, specifying particularly the property sold, 
the amount received therefor, the amount of the costs and expenses 
itemized and the disposition made by him of the proceeds of the sale 
and shall file the same in the office of the register of deeds of the 
county where the mortgage is filed, which report shall be received in 
all courts as priaia facie evidence of the facts therein stated. 

§ 6889. Disposition of proceeds. Out of the proceeds aris
ing from the sale the person making the sale shall pay: 

1. The costs and expenses of foreclosure.
2. The amount of the mortgage debt to the person entitled thereto;

and, 
3. The balance, if any, to the owner of the mortgaged property.
§ 6890. Who may purchase at sale. The mortgagee, his

assigns, or any other person may in good faith become a purchaser of 
the pq>perty sold. 

§ 6891.  Stipulation waiving provisions of �rt1cle void.
.\.ny stipulation or agreement in any chattel mortgage by which any 
provisions of this article are wni ve<l shall be Yoid. 
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§ 6892. Fees for publication of notice. The fees for the
publication of notice under the provisions of this article shall in no 
case exceed the sum of three dollars. No greater charge shall be valid 
for the keeping of live stock between the date of its seizure and the 
date of sale or redemption than is now provided by law for the keep
ing of live stock when impounded. 

§ 6893. Places of sale designated. The boards of county com
missioners of the several counties shall at their regular quarterly meet
fog in April each year designate not less than five public places in their 
r Jspective counties, which shall be the only market places for the sale of 
chattels under the provisions of this article, unless the mortgagor and 
mortgagee agree upon and desii:rnate in writing another place in the 
county as the place of sale, in which case the sale shall be made at the 
place so designated, which written agreement or designation shall be at
tached to and filed with the report of sale. Growing or harvested crops, 
grain in bulk, lumber, cord wood, buildings or other like articles may 
be sold under the provisions of this article without moving the same 
to one of the market places herein provided for. 

§ 6894. How redemption from sale made. Any mortgagor
of personal property, or his assignee, may redeem the same from a 
sale upon foreclosure of any mortgage within five days after such sale, 
exclusive of the day of sale by paying or tendering to the owner of 
the mortgage at the time of sale, his agent or attorney, or the person 
making the sale, the amount for which said property was sold with 
the costs of sale and interest at the rate of seven per cent per annum 
from the date of the sale. The mortgagor or his assignee, desiring to 
redeem such property shall at the time of sale give written notice to 
the person making the sale of his desire to make such redemption; 
otherwise he shall be deemed to have waived ·his right to do so. In 
case such notice is served, the person making such sale shall retain 
the possession of the property sold until the expiration of said five 
days, and shall be entitled to his reasonable expenses in caring for 
the same. In case a part only of the property sold is redeemed the 
redemptioner shall pay or tender in addition to the price for which 
such part was sold such a proportion of the costs of sale as said price 
bears to the entire price of all the property sold and also the reason
able expense of caring for the property redeemed and interest. 

§ 6896. Misdemeanor to remove from county. When
written notice of a desire to redeem personal property as provided in 
the last section has been given, any person removing such property 
from the county in which it was sold, prior to the period herein pro
vided for redemption without the written consent of the owner of 
said property at the time of sale shall be guilty of a misdemeanor. 

§ 6896. Certificate of redemption. Upon the payment or
tender of the amount necessary to redeem, the mortgagee, or person to 
whom the same is paid or tendered, shall execute and deliver to the 
redemptioner a certificate of such redemption, particularly describing 
the property redeemed and the mortgage under which the same was 
sold, which certificate may be filed in the office of the register of 
deeds of the county in which the mortgage is filed and shall operate 
as a release of said property from the mortgage. 
ARTICLE 4.-ACTIONS TO FORECLOSE LIENS ON PERSONAL PROPERTY. 

§ 6897. Foreclosure authorized. An action may be main
tained in the district court to foreclose any lien upon personal 
property. 
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§ 6898. Warrant to seize property. If the plaintiff is not
in possession of the p1·operty, a warra.nt may at the time of issuing 
the summons, or any time before judgment, be issued by the clerk of 
the court in which the action is commenced, commanding the she1·iff 
to seize and safely keep the same to abide the final judgment in the 
action. Such warrant may be issued u�n the filing of a verified 
complaint with the clerk, setting forth a cause of action in favor of 
the plaintiff and against the defendant for the foreclosure of a lien 
upon the property, possession of which is sought to be obtaine•l. 
The sheriff must immediately execute the warrant by seizing the 
property and holding the same until disposed of according to law. 

§ 6899. Form of warrant. The warrant mentioned in the last
,section, exclusive of the venue and title of the action, shall be in sub
stantially the following from: 
To the sheriff of the county of .............. : 

The plaintiff in the above entitled action having filed in my office 
·a verified complaint, setting forth a cause of action in favor of the
plaintiff and aga.inst the defendant albove named for the foreclosure
of a lien upon the personal property hereinafter described and hav
ing given the undertaking required by law;

Now, therefore, you are hereby commanded immediately to seize
and safely keep, until disposed of according to Jaw, the folJowing
·described persona] property belonging to the defendant ........... .
situated in the county of ............ and state of North Dakota.
to-wit: (Here insert description of property).

Such warrant shalJ be attested and sealed in the same manner as
a warrant of attachment.

§ 6900. Undertaking. Before issuing the warrant the clerk
must require a written undertaking on the part of the plaintiff with
sufficient surety to the effect, that if the defendant recovers jud�
ment, the plaintiff wi11 pay a11 costs that ma.v be awarded to th�
defendant. a.nd all damages which he may sustain by reason of any
seizure under the warrant, not exceeding the sum named in the
undertaking, which must be at least the amount claimed in the com
plaint and in no case less than one hundred dollars.

'1674,C.Civ.P. § 1>901. Judgment must state what. In such action judg-
am'd. ment in favor of the plaintiff must specify the amount due on the 

lien and direct a sale of the property to satisf.v the r,.ame and th� 
costs, by a person appointed thereby, or by an officer desi�nah:1l 
therein, in the manner provided for the sale of personal pMpPrty 
under execution; and the application by him of the proceeds <'f the 
sale, less his fees and expenses, to the payment of the judgment ·wd 
costs. It may also provide for the payment of the surplus to th,! 
owner of the chattel and for the safe-keerpin� of the surpiu�. if nel'PS· 
sary, until it is claimed b�' him. If the defendant upon whom �he 
summons is pPrsona1Iy served is liable for the amount of th� lien. or 
for any part thereof, judgment may be entered against. him a<>
cordingly. 

� 6902. Certain provisions relating to attachments appll-
·cable. The provisions of the chapter on attachment relative to
rehonding, the sale of perishable property and proceeding!'! in ,•,1se
judgment is in favor of the defendant shall apply to or,w,,,·dinbrs
undPr this article so far as the same are appli<>ahle.

� 6903. Other remedies not affected. This article does not
affe<>t any <>xisting right or remedy to foreclose or satisfy a lien npon
personal property without action.
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CHAPTER 30. 

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO 

REAL PROPERTY AND OTHER ACTIONS 
CONCERNING REAL ESTATE. 

§ 6904. Action to determine adverse claim. An action
may be maintained by any person having an estate or interest in real 
property against another who claims an estate or interest therein 
adverse to him for the purpose of determining such adverse claim. 

§ 6906. No costs on disclaimer or default. If the defendant
in such action disclaims in his answer any interest or estate in the 
property or suffers judgment to be taken against him without answer, 
the plaintiff cannot recover costs. 

§ 6906. Description ofproperty in complaint. In an action
for the recovery of real property it must be described in the com
plaint with such certainty as to enable an officer upon execution to 
identify it. 

§ 6907. Joinder of defendants. Service of summons.
In an action commenced by a person in or out of posses
.sion of real property to determine an adverse claim, interest or 
estate therein, the person making such adverse claim and persons in 
possession under him may be joined as defendants, and the plaintiffs 
may include as defendant or defendants in said action, and insert in 
the title thereof, in addition to the names of such persons _or parties 
as appear of record to have, and other persons or parties, whether 
known or unknown, who may have some estate or interest in the 
lands in controversy, the following, to-wit: "Also all other per
sons or parties unknown, claiming any estate or interest in the real 
estate described in the complaint on fl.le in said action, of ......... . 
. . . . . . . . . . . . , deceased," in case the unknown parties are heirs, and 
service of the summons may be had upon all such unknown persons 
or parties defendant by publication as provided by law in the case 
of nonresidents, and all such · unknown persons or parties so served 
shall have the same rights as are provided by law in case of all other 
defendants upon whom service is made by publication, and the ac• 
tion shall proceed against such unknown persons or parties in the 
same manner as against the defendants who are named. upon whom 
service is made by publication and with like effect; and any sueb 
unknown persons or partie3 who have any estate or inte1·est in said 
property in controversy at the time of the commencement of said 
action, duly ser,·ed as aforesaid, shall be bound and concluded by the 
judgment in such case, if the same is in favor of plaintiff therein. as 
effectually as if the action was brought against such defendant in 
bis or her name, and personal service of the summons obtained; 
provided. further, that such judgm(>nt shall not bind such unknown 
persons or parties defendant unless the plaintiff shall file a notice 
of lis pendens in the office of the registn of deeds. as provided by 
law, before commencing the publication of the summons; and a 
copy of said notice of lis JH•ndens he printed and published with said 

·summons, and following next thereafter in the columns of the
newspaper wherein said summons is printed and published: and
provided1 further, that this provision shall apply to all actions now
;pending wherein unknown persons or unknown heirs ar.e made

1215 

§5�

0635,0.0lv.P. 
am'd. 

0 638, O. CIT. P. 

11637,0. CIT, P. 

o. 157, 1899.



H 5907a-5912 CODE OF CIVIL PROCEDURE. Co11jlicting Claims. 

parties in the manner herein provided. If the judgment is for the 
plaintiff, he may ha ,·e a writ for the possession of the nremises as 
against the defendants in the action against whom the judgment is 

· rendered.
c. 1s1, 1899. § 6907 a. Judgment or decree, when valid. When the

heirs of a deceased person are proper parties defendant to any ac•
tion relating to real p1_operty in this state, and wl;ien the names and
residences of such heirs are unknown, such heirs may be proceeded
against under the name and title of the unknown heirs of the de
ceased. Upon presenting an affidavit to the court or judge, show
ing to his satisfaction that the heirs of such deceased person a re
proper parties to the action, and that their names and residences can
not, with use of reasonable diligence, be ascertained, such court or
judge may grant an order that service of the summons in such action
be made on such unknown heirs by publication thereof in the same
manner as in actions against nonresident defendants. Any order,.
judgment or decree made or rendered in any such case shall be valid
and binding on such unknown heirs, whether they be of age or
minors. Such heirs may, on application to the court, and on suffi
cient cause shown, be allowed to defend such action at any time
within one year after the rendition of judgment thereon ; provided,
that if it shall appear that such heirs were minors at the time such
judgment was rendered, they may be allowed to defend the action
at any time within two years from the day of their becoming of 
age.

0 639, C.Civ.P. § 6908. Of plaintffls. Any two or more persons claiming any 
estate or interest in lands under a common source of title, whether 
holding as tenants in common, joint tenants, copartners or in sev
eralty, may unite in an action against any person claiming an adverse 
estate or interest therein for the purpose of determining such adverse 
claim, or of establishing such common source of title, or of declaring 
the same to be held in trust, or of removing a cloud upon the same. 

IMO, c. Civ. P. § 6909. Judgment when right fails after action brought. 
In an action for the recovery of real property, when tho plaintiff 
shows a right to recover at the time the action was commenced, but 
it appears that his right has terminated during the pendenoy of the 
action, the verdict and judgment must be according to the fact and 
the plaintiff may recover damages for withholding the property. 

§ 641, c. civ.P. § 6910. Improvements allowed as counterclaim.. In an
action for the recovery of real property upon which permanent 
improvements have been made by a defendant or those under whom 
he claims, holding under color of title adversely to the claim of the 
plaintiff in good faith, the value of such improvementa must be 
allowed as a counterclaim by such defendant.

1 642. C.Civ.P. § 6911. How counterclaim. pleaded. The counterclaim in
such action must set forth among other things the value of the land 
aside from the improvements thereon and also as accurately as practi
cable the improvements upon the land and the value thereof. 

o 643, C.Civ. P. § 6912. Speciftc :finding as to improvements. Issues may
be joined and tried as in other actions and the value of the land aside 
from the value of the improvements thereon and the separate value of 
the imnrovem�nts must be specifh•allv found hv the verdict of th& 
jury, the report of the referee or the findings of the court. 
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§ 6 9 13. Adjustment of cross judgments. The judgment of ; o«, C. c1v . .t.
the court upon such finding, if in favor of the plaintiff for the 
recovery of the real pro�erty and in favor of the defend.an� f?r the 
counterclaim shall require such defendant to pay to the plamtiff the 
value of the iand as determined by such findings and the damages, if 
any recovered, for withholding the same ancl for waste committed 
upon such land by the defendant within sixty days from the rendition 
of such judgment, and in default of such payment by the d�fendant, 
that the plaintiff shall pay to the defendant the value of the 1mpr0Ye-
ments as determined by such finding, less the amount of any darr:.a�es 
so recovered by plaintiff for withholding the property and �or any 
waste committed upon such land by the defendant, and unhl such 
payment or tender and deposit in the office Qf the clerk of the court 
in which such action is pending, no execution or other process shall 
issue in such action to dispossess such defendant, his heirs or assigns. 

§ 6 9 1 4. Both parties have right of entry. The court in U'5 o.civ. P
which an action is pending for the recovery of real property o:r for ' 
damages for an inJury thereto, or a judge thereof, may on motion 
upon notice by either party for good cause shown grant an order 
allowing to such party the right to enter upon the property and make 
survey and measurement thereof and of any tunnels, shafts or drifts 
thereon for the purpose of the action, even though entry fo1 such 
purpose has to be made through other lands belonging to parties to 
the action. 

9 6 9 1 6 . Order for entry. Service. The order must describe § M O Cl I': 
the property and a copy thereof must be served on the owner or occu-

6' • v. •
pant and thereupon such party may enter upon the property with 
necessary surveyors and assistants and make such survey and meas-
urement, but if any unnecessary injury is done to the property he is 
liable therefor. 

§ f> 9 H t  Purchaser may recover for waste. When real � 647 0 Cl p 
property has been sold on. execution the purchaser thereof, or any 

' · v. ·
person who may have succeeded to his interest, may after his estate 
become� absolute �ecove_r damages for injury to the _property by the 
tenant m possession after sale and before possession is deli vered 
under the conveyances. 

§ 6 9 1 7. Alienation not to affect action. An action for the
r ery f 1 t · t · • b § 648, o. Clv. P,ecov o rea proper y agams a person m possession cannot e 
prejudiced by any alienation made by such person either before or 
after the commencement of the action . 
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■• o. etv. P § �9 18'. Minfng customs govern mining claims. In actions
• respecting mining claims proof must be admitted of the customs,

usages or regulations established and in force at the bar or diggings 
embracing such claim ; and such customs, usages or regulations, when 
not in conflict with the laws of this state and the United States, must 
govern the decision of the action. 

1-. 0. CtT, P. §" l)lJ19 .  Claimants on public land. Any person settled upon 
the public lands belonging to the United States on which settlement 
is not expressly prohibited by congress, or some department of the 
general government, may maintain an action for any injuries done ' 
the same, also an action to recover the possession thereof in the same 
manner as if he possessed a fee simple title to said lands. 

CHA PTER 3 1. 

ACTION FOR NUISANCE, WASTE AND WILLFUL TRES

PASS ON REAL PROPERTY. 

1en, o. 01,-. P, S 6920. Who may bring action of nuisance. An action-� . sl may be maintained by any �n whose property is inJuri.0u y 
affected or whose personal enjoyment is lessened by a nui"'4nce as 
defined in the civil code ; and by the judgment the nuisance may be 
enjoined or abated as well as damages recovered. 

1 a. o. 01T. P. § 6921 .  Waste. When actionable. · If a guardian, tenant for 
life or years, joint tenant or tenant in common of real property com
mits waste thereon, any person aggrieved by the waste may bring an 
action against him therefor, in which action there may be judgment 
for treble damages, forfeiture of the estate of the party offending and 
eviction from the premises. 

1aa. o. 01,-, P, § 6922. When and to whom judgment given. Judgment 
of forfeiture and eviction shall only be given in favor of the person 
entitled to the reversion against the tenant in possession when the 
injury to the estate in reversion shall be adjudged in the action to be 
equal to the value of the tenant's estate or unexpired term, or to have 
been done in malice. 

1218 



.Action for Support. CODE OF CIVIL PROCEDURE • 

C H A P TER 3 2 . 

ACTION FOR THE SUPPORT OF MARRIED WOMEN. 

§ 6923. When ma,intainable. Any married woman may main- o 1. c. 161 wo.
tain an action in the district court of the county in which she resides am'd. 
against her husband for failure on his part to provide for her support 
and the support of her minor children, if any, by said husband living 
with her. 

§ 6924. Power of court to render judgment. If it shall I z. c. 197 .-.
appear to the court upon the trial of such action that the husband is am'd. 
able to support or contribute to the support of his wife and;aid chil-
dren, if any, and that he neglects or refuses to perform hit\ duty in 
that respect, the court shall .have power to render such judgment as 
to the support by said husband of his wife and said children as shall 
be equitable in view of the circumstances of both parties. 

§ 6926. Practice. The practice in such action shall conform I a. o. 1m, i-.
as nearly as J:l!lll' be to the practice in actions for divorce. am'u. 

§ 6926. What payments by husband compelled. The
oourt may in its discretion require the husband to pay any money 
necessary to enable the plaintiff to prosecute the action and for the 
aupport of the plaintiff and her children during its pendency. 

§ 6927. Security required. Receiver. The court may require
the husband to give reasonable ReOurity for making any payments 
required under the provisions of this chapter and may enforce the 
same by the appointment of a receiver or by any remedy applicable fa 
the case. 

§ 6928. Jrlodifying or vacating judgment. The judgment I '- o. •� 1880.
may be modified or vacated at any time upon the hearing of the am' · 
parties. 
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CHA P T E R  33 .  

ACTIONS AGAINST THE STATE. 

§ 6929. When authorized. Where brought. Undertak
ing for costs. An action respecting the title to property, or arising 
upon contract may be brought in the district court against the state 
the same as against a private person. When such actions are not of a 
local nature they shall be brought in the county of Burleigh. The 
plaintiff at the time of commencing such action shall file an under
taking with sufficient surety to be approved by the clerk of court to 
the effect that he will pay any judgment for costs that may be ren-
dered against him. 

§ 6930. Claim presented and refused before action
brought. No action upon a claim arising upon contract for the 
recovery of money only can be maintained against the state until the 
claim has been presented to the state auditor for allowance and allow
ance thereof refused. The neglect or refusal of the auditor to act on 
such claim for a period of ten days after its presentation for allow
ance shall be deemed a refusal to allow the claim. 

§ 6981 .  How judgment collected. No  execution shall issue
against the state on any judgment, but whenever.a final judgment 
against the state shall have been obtained in 1my action the clerk 
shall make and furnish to the state auditor a duly certified copy of 
such judgment and the auditor shall in due course draw his warrant 
upon the state treasurer for such amount and deliver the same to the 
person entitled thereto. 

CHA P T E R  84 .  

CONTEMPTS. 

ARTICLE 1 .  - CRIMINAL CONTEMPTS, 

§ 6932. Defined. Every court of record shall have rower to
punish as for a criminal contempt persons guilty of a.ny of the 
following acts and no other : 
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1. Disorderly, contemptuous or insolent behavior committed
during its sitting in its immediate view and presence and directly 
tending to interrupt its proceedings, or to impair the respect. due to 
its authority. 

2. Any breach of the peace, noise or other disturbance d irectly
tending to interrupt its proceedings. 

3. Willful disobedience of any process or order lawfully i ssued
or made by i t . 

4. Resistance will fully offered b�· an�· person to the lawful order
or procelis of the court. 

!'i. The contumacious and unlawful refusal to be sworn as a 
witness ; or after being sworn, to answer any legal and proper 
interrogatory. 

6. The publication of a false or grossl,v inaccurate report of its
proce('dings ; but no court can punish as a contempt the publication 
of a true, ful l  and fa i r  report of an�· tr ia l ,  argument, decision or 
other proceeding therein. 

§ 6933. Punishment for. Punishment for a contempt speci
fied in the last section may be by fine, not exceeding two hundred 
and fifty dol lars or hy imprisonment not exceeding th irty days in 
the jail of the county where the court is sitting, or both, in the 
discretion of the court. When a person is  committed to jail for 
the nonpayment of such fine, he must be discharged at the eXllira
tion of thirty days ; but when he i s  also committed for a definite 
time. the thirty days must be computed from the expiration of the 
defin i te time. 

ARTICLE 2 . - CIVIL CONTEMPTS. 

§ 6934. Defined. Every court of record has power to punish
1by fine and imprisonment, or either, a neglect or violation of duty 
or other misconduct by which a right or remedy of a party to a civil 
action or proceeding pending in the court may be defeated, im
paired, impeded or prejudiced in the following cases : 

1. An attorney, counselor, clerk, sheriff, coroner or other person
in any manner duly elected or appointed to ·perform a jud ic ial or 
ministerial service, for a mi81behavior in his office or trust or for a 
willful neglect or violation of dut�· therein ; or for disobed ience to 
an;v lawful order or process of the court or of the j udge thei-eof. 

2. A party to an action or proceeding. for putti ng in fictit ious
bail .  or a fict it ious surt>ty. or for any deceit or a.hose of the pr�ess 
or proceedings of the court. 

3. A part,v to an action or proceeding. an attorney, counselor or
other person, for the nonpayment of a. sum of money ordered by the 
court to be paid, in a case where by law execution cannot be awarded 
for the collection of such sum ; or for any other disohedicnce to any 
lawful order, judgment or process of the court. 

4. A person for assnming to he an attorney. or counselor or other
officer of the court ancl act ing ai,;  such wi thout authority ; for rescu
ing any prop1•1·t,v 01· peri,;on in the custody of an officer h.v \'i rtue of 
any process or order issued hy such court ; for fraudnlently and will
fully preventing or di sahl ing  from attendanee or tPst ifying a witness 
or a party to an act ion or procet>ding. 01· unlawful ly dPtain ing  such 
witness or partJ· wh ile going to. rema in ing at or return ing from the 
court where the action or proceeding h i  notiet>d for tt- ia l  or hem·ing 
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§ 6939.  Indorsement on warrant of amount of undertak
ing required. When a warrant of attachment is issued the court 
or judge may in discretion by an indorsement thereon fix a sum in 
which the accused may give an undertaking for his appearance to 
answer. 

§ 5940. Duty of sheriff when undertaking not given. If
an indorsement is not made upon the warrant, or if such an indorse
ment is made and an undertaking is not given as prescribed in the 
next section, the sheriff after making the arrest must keep the accused 
in his custody, until the further direction of the court or judge. 
Wben from sickness or other cause the accused is physically unable 
to attend before the court or judge, that fact is a sufficient excuse to 
the sheriff for not producing him as required by the warrant. In 
that case the sheriff must produce him as directed by the court or 
judge after he becomes able to attend. The sheriff need not in any 
case confine the accused in prison or otherwise restrain him of his 
liberty, except so far as is necessary in order to secure his personal 
attendance. 

§ 694 1 .  Accused discharged from arrest on delivering
undertaking. ·when an indorsement is made upon the warrant as 
prescribed in the last section but one, the accused must be discharged 
from arrest upon his executing and delivering to the sheriff at any 
time before the return day of the warrant an undertaking to the state 
in the sum specified in the indorsement with sufficient surety to the 
effect that he will appear on th<.> return of such attachment and abide 
the direction of the court . If required by the sheriff, such surety 
must ju stify in the same manner as bail upon an arrest. 

§ 6942. Procedure on return of warrant. When the accused
is produced by virtue of a warrant, or appears upon the return of a 
warrant, or of an order to show cause the court or judge must, unless 
the accused admits the offense charged, cause interrogatories to be 
filed, specifying the facts and circumstances of the offense charged 
against him . The accused must make written answer thereto under 
oath within such reasonable time as the court or judge allows there
for and either party may produce affidavits or other proof contradict
ing or corroborating any answer. Upon the original affidavits, the 
answer and subsequent proofs the court or j udge must determine 
whether the accused bas committed the offense charged. 

§ 6943. Final order directing punishment. If it is deter
mined that the accused has committed the offense charged and, if it 
is a contempt defined in section 5934, that it was calculated to or 
actually did defeat, impair, impede or prejudice the rights or remedies 
of a party to an action or proceeding pending in the court or before 
the judge or a referee, the court or judge must make a final order 
accordingly, directing that the accused be punished by fine or 
imprisonment, or both, as the nature of the case requires. A warrant 
of commitment must issue accordingly. 

§ 6944. Payment to party injured instead of fine. If an
actual loss or injury has been produced to any party by the miscon
duct alleged, the court or judge shall order a sufficient sum to be paid 
by the offender to such party to indemnify him and to satisfy his 
oosts and expenses instead of imposing a fine upon the accused ; and 
in such case the payment and acceptance of such sum shall be an 
absolute bar to any• action by the aggrieved party to recover damages 
for such injury or loss. When no such aetual injury or loss has been 
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produced the fine shall not exceed two hundred and fifty dollars over 
and above the costs and expenses of the proceeding. A corporation 
may be fined as prescribed in this section. 

§ 5945. Imprisonment until act performed. When the
misconduct proved consists of an omission to perform an act or duty, 
which it is yet in the power of the offender to perform, he shall be 
imprisoned only until he has performed it and paid the fine imposed. 
In such a case the order and the warrant of commitment, if one is 
issued, must specify the act or duty to be performed and the sum to 
be paid. In every other case, when special provision is not other
wise made by law, the offender may be imprisoned for a reasonable 
time not exceeding six months, and until the fine, ·if any, is paid ; and 
the order and the warrant of commitment if any, must specify the 
amount of the fine and the duration of the imprisonment. 

§ 5946 . Offender discharged when unable to endure
imprisonment. When an offender, imprisoned as prescribed in 
this chapter, is unable to endure the imprisonment, or to pay the 
sum, or perform the act or duty required to be paid or performed 
in order to entitle him to be released, the court or judge may in dis
cretion and upon such terms as justice requires make an order direct
ing him to be discharged from the imprisonment. 

§ 5947. Punishment no bar to criminal prosecution. A
person punished as prescribed in this chapter may, notwithstanding, 
be prose�uted criminally for the same misconduct, if it is a public 
offense ; but the court before which he is convicted must in forming 
its sentence take into consideration the previous punishment. 

§ 5948 . Failure to appear. Prosecution of unde�g.
When a person arrested by authority of a warrant of attachment has 
given an undertaking for his appearance as prescribed in this chapter 
and fails to appear on the return day of the warrant, the court may 
either issue another warrant or make an order directing the under
taking to be prosecuted or both. 

§ 5949. By whom prosecuted. Extent of recovery. The
order directing the undertaking to be prosecuted may in the discre
tion of the court or judge direct the prosecution thereof by and in 
the name of any party aggrieved by the misconduct of the accused. 
In such a case the plaintiff may recover damages to the extPnt of thti 
loss or injury sustained by him by reason of the misconduct together 
with the costs and expenses of prosecuting the proceedings in which 
the warrant was issued, not exceeding the sum specified in the under
taking. 

§ 5950. When prosecuted in name of state. Application
of proceeds. If no party is aggrieved by the misconduct of the 
accused the court must, and in any case when the court thinks proper 
so to direct, it may direct the prosecution of the undertaking by the 
attorney general, or by the state's attorney of the county in which it 
was given, in the name of the state. In an action brought pursuant 
to such direction the state is entitled to recover the entire sum 
specified in the undertaking. Out of the money collected the oourt 
which directed the prosecution must direct that the person at whose 
instance a warrant was issued be paid such a sum as it thinks proper 
to satisfy the costs and expenses incurred by him and to compensate 
him for the loss or injury sustained by him by reason of the miscon
duct. The residue of the money must be paid into the treasury of the 
state to the credit of the school fund. 
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§ 696 1 .  When sheriff liable for insufficient surety. After
the return of an execution unsatisfied, issued upon a judgment, 
rendered in an action upon the undertaking, an action to recover the 
amount of the judgment may be maintained against the sheriff, 
when it appears that at the time when the undertaking was given, the 
surety was insufficient and the sheriff had reasonable grounds to 
doubt bis sufficiency. Such an action may be maintained by the plain
tiff in whose favor the judgment was recovered. If the state was 
plaintiff the action must be prosecuted by the attorney general or the 
state's attorney ; and any money collected therein must be disposed 
of as prescribed in the last section. 

§ 6962. Procedure to punish contempt befOil'e referee.
The commission of any of the offenses, which constitute contempt of 
court, upon the trial of an action or issue by a referee appointed by 
the court shall be deemed a contempt of the court appointing such 
referee and the same may be punished by the court in like manner 
and upon the same proceedings as in this chapter provided, except 
that the offense may h<> prPsented to the court by a report of the 
referee instead of by affidavit. 

§ 6963. How contempts of officers, etc., punished. When
a witness fails to attend for examination when duly required so to do 
before a notary public or any other officer, board or tribunal author
ized by law to require bis attendance for examination, or refuses to 
be sworn, or to answer as a witness, such notary public, officer, board 
or tribunal shall certify such fact to the judge of the district court of 
the judicial district in which the witness resides or may be, who must 
thereupon by order require such witness to attend before him nt a 
time and place to be specified in such order for examination. Upon 
the return day of such order the examination of the witness shall be 
conducted before the judge and for the failure of the witness to 
attend or bis refusal to do any act required of him by law he may be 
punished as for a contempt upon the same proceedings as are in this 
<,hapter provided. 

§ 6964. How appeals taken to the supreme court. Ap
peals may be taken to the supreme court from any final order adjudg
ing the accused guilty of contempt and upon such appeal the supreme 
oourl may review all the proceedings bad and affidavits and other 
proof introduced by or against thB accused. For the purpose of 
reviewing questions as to the sufficiency of the evidence a statement 
-0f the case may be prepared and settled within the time and in the 
manner provided in article 8 of chapter 10 of this code. Such appeal 
shall be taken, except as in this section otherwise provided in the 
mnnner prescribed in chapter 14 of this code. 

To render such appeal effectual: 
1 .  If the appellant has been adjudged guilty of a criminal con

tempt, an undertaking must be executed to the state of North Dakota 
on the part of the appellant in the sum of five hundred dollars by at 
least two sureties to the effect that if the order appealed from, or any 
part thereof, is affirmed or the appeal is dismissed, the appellant will 
pay the amount directed to be paid by such order, or the part of such 
amount as to which the order is affirmed and if such order also 
directs that appellant be imprisoned, that he will surrendt'r himself 
in execution of the order and also pay the costs adjudged against him 
on such appeal ; or, 
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2. If, of a civil contempt, a like undertaking must be executed in
double the amount of the fine imposed and in no case less than two 
hundred and fifty dollars to the same effect as prescribed in sub
division 1 of this section ; or, 

3. If the appellant does not desire a stay of the execution of the·
order appealed from, a like undertaking must be executed in the sum 
of two hundred and fifty dollars to the effect that appellant will pay 
the costs of the appeal if the judgment is affirmed wholly, or in part, 
or the appeal is dismissed. 

Unless the undertakin� provided for in subdivision 1 or 2 of this 
section, as the case may require, is executed on the part of the 
appellant the execution of the order appealed from shall not be stayed. 

C H A PTE R 8 5 .  

EMINENT DOMAIN. 

§ 6966. Defined. How exercised. Eminent domain is the
rig'ht to take private property for public use. Private property shal l 

not be taken or damaged for public use without just compensation 
having been first made to or paid into court for the owneT. And in 
case such property is so taken by a person, firm or private corpora
tion no benefit to accrue . from the proposed improvement shall be 
allowed in ascertaining the compensation to be made therefor. Such 
compensation shall in all cases he ascertained by a jury, unless a jury 
is waived. The right of eminent domain may be exercised in the
manner provided in this chapter. 

§ 6966. Exercised for what public uses . Subject to the
provisions of this chapter, the right of eminent domain may be exer
cised in behalf of the following public uses : 

1. All public uses authorized by the government of the United
States. 

2. Public buildings and grounds for the use of the state and all:
other public uses authorized by the legislative assembly of this state.

3. Public buildings and grounds for the use of any county, incor
porated city, village, town or school district ; canals, aqueducts,. 

flumes, ditches or pipes for conducting water for the use of the
inhabitants of any county, incorporated city, village or town ; or for 
draining any county, incorporated city, village or town ; raising the 
banks of streams, removing obstructions therefrom and widening 
deepening or straightening their channels ; roads, streets and 111ley� 
and all other public uses for the benefit of any county, incorporated 
city, village or town, or the inhabitants thereof which may be author
ized by the legislative assembly ; but the mode of apportioning fllld 
collecting the costs of such improvements shall be such as may be 
provided in the statutes by which the same may be authorized. 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, toll roads
by-roads, plank and turnpike roads, railroads and street railways � 
canals, ditches, flumes, aqueducts and pipes for public transporta� 
tion, supplying mines and for irrigating purposes, draining and 
reclaiming lands. 
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5. Roads, tunnels, d i tches, flumes, pipes a1id dumping places for
working mines : also outlets, natural or otherwise, for the flow, deposit 
or conduct of tailings or refuse matter from mines ; also milldams. 

6. By-roads leading from highways to residences and farms.
7 . Telegraph and telephone lines.
8 . Sewerage of any incorporated city, or of any village or town,

whether incorporated o�· unincorporated, or of any settlement consist
ing of not le<:ls than ten families, or of any public buildings belonging 
to the state, or to any college or university. 

9. Cemeteries and public parks.
� 5967. What estate subj ect to be taken. The following is

a c1assification of the estates and rights in lands subject to be taken 
for public use : 

1 . A fee simple , when taken for public buildings or grounds, or for
permament buildings, for reservoirs o.nd dams and permanent flood
ing occasioned thereby, or for an outlet £or a flow or a place £or the 
deposit of debris or tailings of a mine. 

2 . An casement, when taken £or any other use.
3 . Tho right of entry upon and occupation of lands and the right

to take therefrom such earth , gravel, stones, trees and timber as may 
be necessary £or a public use .  

§ 6958 .  What property may be taken. The private prop
erty which may bo taken under this chapter includes :

1 . All real property belonging to any person.
2. Lands belonging to this state ; or to any county, incorporated

city, v illage or town not appropriated to some public use. 
3 . Property appropriated to public use ; but such property shall

not be taken unless for a more necessary publ ic use than that to 
which it has been already appropriated. 

4. Franch ises for tol l  roads, toll bridges, ferries and all other
franchises ; but such franchises shall not be taken unless for free 
highways, rai lroad;; or other more necessary public use. 

5. All righ ts of way for any and all the purposes mentioned in
section 5n:if i and any and all structures and improvements  thereon 
and the lands, held or used in connection therewith shall be subject 
to be connected with, crossed or intersected by any other right of way 
or improw·ment or structure thereon. They shall also ho subject to 
a l im i t ed use in common with the owner thereof when necessary ; hut 
sue h usos, crossi ngs, i n  lerscct ions and connections shall hP maclt· in 
the manner mosl compat ible wi t h lhc: greatest public benefit arnl the 
least prirnh• i n j ury . 

6. �\ 1 1  c lasSL'S of pri rnto pro1wrty not enumerated may be taken
for public nsl' . whPn snc-h t aki ng i;; authoriz l ' c l  hy lnw . 

§ 5959 . What must _appear before property taken. Be
fore prop2rty can lw tnk1 · 1 1  1 t  rnnst appL'ar : 

1 . That t he usl' t o  which i t  i s  to  be applied i s  a use authorized by
law. 

2 . That the tak i 11g  i ;;  n (•cessary to such use .
3 . I f  aln•acly appropriated tu so1 11 1 •  publ ic use ,  that tho public use

to wh ich i t  is to l w  appli 1 • ( l  is a J l l \ ll' l '  1wcessnry publ ic ns0 . 
§ 5960. Entry for makin g surveys, etc. I n  all cases when

luml is required ["r pnh l i ( · use t lw J>L' rs, m or c"rporatiun, or his or its 
agent s, in chargt' of snC'h  use may snn-t•y and lo < "a tc  thP same : but it 
must be locatv < l  in t he mnmwr ,., h i l'h  wi l l  be cumpat i hh· with the 
greatest public benefi t  aml the kast private inj ury and subject to the 
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provisions of section 5964. Whoever may be in charge of such public 
... ae may enter upon the land and make examinations, surveys and 
maps thereof, and such entry shall constitute no (',ause of action in 
favor of the owner of the land except for injuriel'I resulting from neg
ligence, wantonness or malice. 

§ 596 1 .  Proceedings by civil action. All proceedings under
this chapter must be prosecuted by civil action brought in the dis
trict court of the county in which the property, or some part thereof, 
is situated. 

§ 5962. What complaint must contain. The complaint must
contain : 

1 .  The name of the corporation, association, commission or person 
in charge of the public use for which the property is sought, who 
must be styled plaintiff. 

2. The names of all owners and claimants of the property, if
known, or a statement that they are unknown, who must be styled 
defendants. 

3. A statement of the right of the plaintiff.
4. If a right of way is sought, the complaint must show the loca

tion, general route and termini and must be accompanied wit.h a map 
thereof so far as the same is involved in the action or proceeding. 

5. A description of each piece of land sought to be taken and
whether the same includes the whole or only a part of an entire par
cel or tract. All parcels lying in the county and required for the 
same public use may be included in the same or separate proceedings, 
at the option of the plaintiff, but the court may consolidate or sepa
rate them to suit the convenience of parties. 

§ 5963. Who may defend. All persons in occupation of, or
having or claiming an interest in any of the property described in the 
complaint or in the damages for the taking thereof, though not named, 
may appear, plead and defend, each in respect to his own property or 
interest, or that claimed by him in like manner as if named in the 
complaint. 

§ 5964. Power of court. The court shall have power :
1 .  To regulate and determine the place and manner of making

connections and crossings, or of enjoying the common use mentioned 
in the fifth subdivision of section 5�160. 

2. To hear and determine all adverse or conflicting claims to the
property sought to be condemned and to the damages therefor. 

3. To determine the respective rights of different parties seeking
condemnation of the same proputy. 

§ 5965. Assessment of damages. The jury, or court or ref
eree, if a jury is waived, must hear such lc>gal testimony as may be 
offered by any of the parties to the proceedings and thereupon must 
ascertain and assess : 

1 .  'fhe value of the property sought to be condemned and all 
improvements thereon pertaining to the realty and of each and ewry 
separate estate or interc>st thc>rein ; if it consists of different pan.•cls. 
the value of c>ach parcel and each estate and interest therein shall be 
separately assessed. 

2. If the property sought to be condemned constitutes only a pnrt
of a larger parcel, the dama�es which will accrue to thl� portion not 
sought to be condemned by rcason of its severnnee from the port iuu 
sought to be condemned and the construction of the improv<.•ment iu 
the manner proposed by the plaintiff. 
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3. If the property, though no part thereof is taken, will be damaged
by the construction of the proposed improvement, the amount of such 
damages. 

4. If the property is taken or damaged by the state or a publio
corporation, separately, how much the portion not sought to be con
demned and each estate or interest therein will be benefited, if at all, 
by the construction of the improvement proposed by the plaintiff;  
and if  the benefit shall be equal to the damages assessed under sub
divisions 2 and 3, the owner of the parcel shall be allowed no 
compensation except the value of the portion taken; but if the ben
efit shall be less than the damages so assessed the former shall be 
deducted from the latter and the remainder shall be the only damages 
ailowed in addition to the value of the portion taken. 

5. As far as practicable compensation must be assessed separately
for property actually taken and for damages to that which is not taken. 

§ 6966. When right to damages accrues. For the purpose
of &Ssessing compensation and damages the right thereto shall be 
deemed to have accrued at the date of the trial and its actual value at 
that date shall be the measure of compensation for all property to be 
actually taken, and the basis of damages to the property not actually 
taken, but injuriously affected, in all cases when such damages are 
allowed as provided in section 5965. No improvements put upon the 
property subsequent to the date of the service of the summons shall be 
included in the assessment of compensation or damages. 

§ 6967. When title defective. If the title acquired is found
to be defective from any cause the plaintiff may again institute pro
ceedings to acquire the same as in this chapter prescribed. 

§ 6968. When judgment paid. The plaintiff must within
thirty days after final judgment pay the sum of money assessed. 

§ 6969. Payment or deposit. Proceedings annulled.
Payment may be made to the defendant entitled thereto, or the money 
may be deposited in court for the defendant, and be distributed to 
those entitled thereto. If the money is not so paid or deposited, the 
defendant may have execution as in civil actions, unless execution is 
stayed by order of the court pending a motion for a new trial or on 
appeal ; and if the money c1mnot be made on execution, the court 
upon a showing to that effect must set eside and annul the entire 
proceedings. 

§ 6970. Final order. Filing. When payments have been
made as required in the last two sections the court must make a final 
order of condemnation, which must describe the property condemned 
and the purposes of such condemnation. A copy of the order must 
be filed in the office of the register of deeds of the county and there
upon the property described therein shall vest in the plaintiff for the 
purposes therein specified. 

§ 697 1 . When possession taken. How money paid de
fendant. Acceptance, abandonment of defenses. At any 
time after the entry of judgment, whenever the plaintiff shall have 
paid to the defendant, or into court for the defendant, the full amount 
of the judgment, the district court in which the proceeding wat tried 
may upon notice of not less than three days authorize the plaintiff to 
take possession of and use the property during the pendency of and 
until the final conclusion of the litigation and may, if necessary, stay 
all actions and proceedings against the plaintiff on account thereof. 
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The defendant, who is entitled to the money paid into court for hfrJ 
tpon judgment, shall be entitled to demand and receive the same at 
any time thereafter upon obtaining an order therefor from the court. 
It shall be the duty of the court, or a judge thereof, upon application 
being made by such defendant to order and direct that the money so 
paid into court for him be delivered to him upon bis filing a satisfac
tion of the judgment, or upon bis filing a receipt therefor and an 
abandonment of all defenses to the action or proceeding except as to 
the amount of damages that he may be entitled to in the event that a 
new trial shall be granted. A p&yment to a defendant as aforesaid 
shall be held to be an abandonment by such defendant of all defenses 
interposed by him, excepting his claim for greater compensation. 
The payment of the money into court as hereinbefore provided for 
shall not discharge the plaintiff from liability to keep the said fund 
full and without diminution ; but such money shall be and remain as 
to all accident, defalcations or other contingencies as between the 
parties to the proceedings at the risk of the plaintiff, and shall so 
remain until the amount of the compensation or damages is finally 
settled by judicial determination and until the court awards the 
money, or such part thereof as shall be determined upon, to the 

. defendant, and until he is authorized or required by order of court to 
take it. If for any reason the money shall at any time be lost, or 

. otherwise abstracted or withdrawn, through no fault of the defendant, 
the court shall require the plaintiff to make and keep the sum good 

. at all times until the ·litigation is finally brought to an end, and until 
paid over or made payable to the defendant by order of the court, as 

. above provided, and until such time or times the clerk of court shall 
be deemed to be the custodian of the money and shall be liable to the 
plaintiff "tpon his official bond for the same, or any part thereof, in 

. case it is for any reason lost, or otherwise abstracted or withdrawn. 
The court may order the money to be deposited in the state treasury 
and in such case it shall be the duty of the state treasurer to receive 

. all such moneys, duly receipt fur and safely keep the same in a special 
fund to be entered on his books as a condemnation fund for such 
purpose, and for such duty he shall be liable to the plaintiff upon his 

. official bond. The state treasurer shall pay out such money so de
posited in such manner and at such times as the court or judge thereof 
may by order direct. In all cases when a new trial bas been granted 
upon the application of the defendant and he has failed upon such 
trial to obtain greater compensation than was allowed him upon the 

· first trial, the costs of such new trial shall be taxed against him.
§ 5972. Rules of practice. Except as otherwise provided in

· this chapter the provisions of this code relative to civil actions are
. ,applicable to and constitute the rules of practice in the proceedings 
mentioned in this chapter.

§ 5973. New trials and appeals. The provisions of this code
relstive to new trials and appeals, except in so far as they are incon

. sistent with the provisions of this chapter apply to the pro

. ceedings mentioned in this chapter ; provided, that upon the 
payment of the damages assessed the plaintiff shall be entitled to 

. enter into, improve and hold possession of the property sought to be 
condemned as provided in section 5971 and devote the same to the 
public use in question ; and no motion for a new trial or appeal shall 

. ..after such payment in any manner retard the contemplated improve
; ,ment. Any money which shall have been deposited, as provided in 
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. section 5971, shall be applied to the payment of the recovery upon a 
new trial and the remainder, if there is any, shall be returned to the 
plaintiff. 

ESTABLISHMENT AND MAINTENANCE OF DAMS. 

§ 6973a. Dams for mills or irrigating purposes. When 1 1, o. 71,1889 •
. any person may be desirous of erecting and maintaining a dam upon 
his own land, across any water course not navigable, and shall deem 
it necessary to raise the water by means of such dam, or occupy 
ground for mill yard, or for irrigation purposes, so as to damage by 
overflowing or otherwise, real estate not owned by him, nor dam-
aged by consent, he may obtain the right to erect and maintain said 
-dam ·by proceedings as in this article provided ; provided, that all
,dams erected under the provisions of this artcle shall be constructed
with such sluiceways as will allow fish to ascend any stream so
-dammed.

§ 6073b. Shall petition the court. He shall present to the 1 2, 0. 11, 1888.
judge of any court of record in which jury trials are had in the 
county, or, if there be no such court in the county, then in the dis-
trict in which said dam or any part thereof is to be located, a peti-
tion naming each person known to be affected or damaged, setting 
forth the place as near as may be, where said dam is to be located, 
the height to which it will be raised, the purposes to which the water 
power will be wpplied, and such other facts as •may be necessary to 
show the object of the petition. 

§ 6973c. Commissioners. Upon the presentation of such ll§ M, o,n, 1199.
petition, the judge shall appoint three disinterested residents of the 
county in which said dam or a part of it is to be erected, commie• 
sioners to meet at the place of its proposed erection, on a day speci-
fied by such judge, and to inquire, touching the matters contained in 
said petition, and the judge shall fix the fees of said commissioners. 
Before entering upon their duties the commissioners shall severally 
take and subscribe an oath before some person qualified to admin-
ister oaths, faithfully and impartially to discharge the duties of 
their appointment. 

§ '6973d. Notice of meeting. At the request of the 1§ 5,11, 0.11, 1889.
petitioners the commissioners shall give, or cause to be given, notice 
of the time, place and object of their meeting to every person named 
by said petitioner. At least thirty days' notice shall be given in all 
cases, which shall be served in the manner prescribed by law for the 
.service of summons in the district court, and such notice shall be 
published for at least four successive weeks in a newspaper in the 
county nearest the location of the proposed dam. 

§ 6973e. Preliminary survey. The commissioners shall meet 1 1, o. 11, 1899.
at the time and place specified in the notice, and shall cause a pre-
liminary survey to be made, and shall proceed to examine the point 
at which said dam is proposed to be erected, and the lands and real 
estate above and below which will probably be injured by the erec-
tion of said. dam ; shall hear the allegations and testimony of all 
parties interested, and shall proceed to make a separate assessment 
of damages which will result to any person by the erection of said 
dam for mill or irrigation purposes and its maintenance. 

§6973(. Report of proceedings. Within thirty days after I s. o. 11, 1889.
completing their examination, the commissioners shall :fl.le the peti-

1231 



§§ 5973g-5973i CODE OF CIVIL PROCEDURE. Dams � 

§ 9, c. 71, 1899.

Ill JO, 11, c. 71, 
18119. 

I 12, c. 11 ,  1899. 

tion, their appointment, jurats (oaths), and a report of their pro
ceedings, in the office of the clerk of the court in section 5973a men
tioned, and shall give notice of the fl.ling of said report as of their 
meeting, to all persons named in the petition, or that may be shown 
to 'be damaged by the preliminary survey. 

§ 5973g. Payment of dam.ages. Upon the filing of said
report the petitioners may make payment of the damages assessed 
to the parties entitled to the same in the following manner, to-wit : 

1. To parties laboring under no disability.
2. To guardians of infants, husbands or trustees of femmes

covert. 
3. To guardians or conservators of insane persons.
And receipt for such payment fl.led in the office of the clerk afore

said shall estop the parties receipting from all ·further claim or pro
ceeding in the premises. Payments to parties residing in the state, 
but not in the county or counties where said dam or a part of it is to
be erected, as well as to the infants who "have no guardians, and in
sane persons who have no guardians or conservators, and payme�ts 
to parties residing out of the state, and to persons whose names a.re 
unknown and to persons who shall refuse to receive the •payments 
when tendered, shall be made by depositing the money with the
treasurer of the county or counties aforesaid, who shall pay out the 
same upon the order of the commissioners or court, take receipts fol'" 
all payments, and file the same with the order, in the offke of the 
clerk of the court aforesaid, and such deposit shall have the same 
effect as the first mentioned receipts unless an appeal be taken by 
the party entitled thereto. 

§ 5973h. Appeal. Bond. Appeals from the assessments made by
the commissioners may be taken and !prosecuted in the court afore
said by any party interested, the petitioner excepted, not under 
legal disability, by husbands or trustees of femmes covert. gua1·dians 
of infants, guardians or trustees of insane persons, and in cases 
where infants or insane persons have no guardians or conservators, 
appeals may be taken by the friends of such persons and a written 
notice of such appeal be served upon the aippellee, as a summons in 
ordinary civil actions; provided, that no appeal shall be taken after· 
the e�iration of thirty days from the time of tpe notification of the 
fl.ling of the report aforesaid. The erection of said dam shall not 
be hindered, delayed or ,prevented by the prosecution of any appeal ; 
provided, the petitioner shall execute and fl.le with the clerk of the 
court in which the appeal is pending, a bond to be a,pproved by said 
clerk with surety or sureties, conditioned that the person executing 
the same shall pay whate,·er aimount is required by the judgment of 
the court, and abide any rule or order of the court in relation to the 
matter in controversy. 

§ 5973;. Bond approved by clerk. The appellant shall file
with the clerk aforesaid a bond with surety, to be approved bv said 
clerk. in double the amount of the assessment awealed from. pay
able to the people of the state. for the use of all persons interested, in 
the condition in which bond the proceedings appealed from shall be 
recited, with condition for the due and speedy prosecution of the 
appeal , and that he or they will satisfy the judgment that may be 
rendered in the premises and pay the costs of the appeal, if adjudged 
to do so b� .. the court in reference to the matter in controversy. 
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§ 6973;: When submitted to jury. Appeal shall bring
before the court the propriety of the amount of damages reported 
by the commissioners in respect to the parties to the appeal, and 
unless the parties otherwise agree, the matter shall be submitted 
to and tried by a jury the same as other appeal cases, and the court 
or jury, as the case may be, shall assess the damages aforesaid, 
making the verdict conform to the question and facts in the case. 

§ 6973k. Exemplary damages. No exemplary or vindictive
damages shall be allowed by the commissioners, court or jury. 

§ 6973/. Judgments. Upon verdicts rendered by juries, or
an assessment by the court, judgment shall be entered, declaring 
that upon payment of the damages assessed by the court or jury, as 
the case may be, and costs, if any, the right to erect and maintain 
the dam aforesaid, according to the ·petition, shall,. as against the 
parties interested in such verdict be and remain in the petitioner, 
bis heirs and assigns forever, subject to be lost as hereinafter pro
vided, and payments of such judgments made as payments of asses&
ments

.1.. 
by the commissioners as hereinbefore provided. 

§ 61173m. Water power shall not be injured. Action for
damages. No dam shall be erected or maintained under the pro
visions of this article to the injury of any water power previously 
improved. No action for damages, occasioned by the erection and 
maintenance of such dam shall be hereafter sustained unless such 
action be brought within two years after the erection of said dam; 
provided, that such limitation shall not run against and apply to 
·persons living on and holding government land under the pre-emp
tion laws, until a patent for the land damaged or overflown shall
have been issued.

§ 6973n. Who may maintain dam. Any person may ob
tain a right to maintain or raise a dam heretofore erected upon his
own land, across any water course not navigable, by complying with
the provisions of this article, adapting his petition to the nature of
the case.

§ 69730. :May suspend suit. Costs. Upon the evidence of
the commencement of proceedings, as provided in sections 5973b
and 5973n, the court before which any suit for damages occasioned
by such dam shall be instituted after the commencement aforesaid,
shall have power to suspend any such suit until the result of such
proceedings shall be known. The cost of all proceedings under
this article, except such as arise or grow out of appeals, shall be paid
by the petitioner, and costs of appeals shall be paid as the court may
direct.

§ 6973p. Surveys and examinations. For the purpose of
making surveys and examinations relating to any proceedings under
the provisions of this article, it shall be lawful to enter upon anv
land, doing no unnecessary injury.
. § 6973q. When construction must commence. Any per
son having obtained right to erect and maintain, or to maintain or
raise any dam, under the provisions of this chapter, who shall not
within one year ther('after begin to build said dam, and finish the
same and apply the water power thereby created to the purposes
stated in his petition within three years; or in case the said dam
shall be destroyed, shall not begin to rebuild in one year after such
destruction, and finish in three years, or in case of a mill dam shall
fail to keep such mills in operation for one year at any one time,
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shall forfeit all rights acquired by virtue of the provisionK of this 
article unless at the time of such destruction the owner be an infant, 
or otherwise disabled in law, in which case the same time shall be 
allowed after the removal of such disability; provided, however, 
where the water, backed up by any dam belonging to any mill 
owner or machinery, is about to break through or over the banks of 
the stream or t'ace, or to wash a channel so as to turn the water of 
such stream or race, or any part thereof, out o,f its ordinary channel, 
whereby such mill or machinery will be injured or affected, the 
owner or occupier of such mill or machinery, if be does not own 
such banks or the lands lying contiguous thereto, may, if necessary, 
enter thereon and erect and keep in repair such embankments and 
other works as shall be necessary to pre,·ent such water from break
ing through or over the banks of such stream or race, or washing a 
channel as aforesaid, such owner 01· occupier committing thereon 
no unnecessary waste or damage, and being liable to pay any dam
ages which the owner of the land may actually sustain by the erec
tion and repair aforesaid; provided, further, that if any person 
shall injure, destroy or remove any such embankment or other 
works, the owner or occupier of such mill or machinery, or in case 
the said dam is for purposes of irrigation, the owner ther«.>of may 
recover of such person all damages he may sustain by reason of such 
injury, destruction or removal. 

WATER RIGHTS OF WAY. 

§ 6973r. Rights of holders of lands. Right of way. Any
person or persons, corporation or com1pany, who may have or hold a 
title or possessory right or title of any mineral or agricultural lands 
within the boundaries of this state, shall be entitled to the usual 
enjoyment of the waters of the streams or creeks in said state, for 
mining, milling, agricultuml or domestic purposes; provided, that 
the right to such use shall not interfere with any prior right or claim 
to such waters. when the la,w has been complied with in doing the 
necessary work. When any person or persons, corporation or 
company, owning or holding lauds as provided in this section shall 
have no available water facilities upon the same, or whenever such 
lands are too fa1· removed from any stream or c1·eek to use the waters 
thereof as aforesaid, such person or persons, corporation or com
pany shall ha ,·e the right of way through and over any trad or piece 
of land for the purpose of conducting and conveying said water by 
means of dams, ditches, dykes, flumes or canals for the pm·pose 
11foresaid. Such right to dig and construct sueh dami;,, ditehes, 
dykes, flumes and canals, over anrl across the lands of another, 
shall only extend to such digging. cutting, building or excavating 
as may be necessary for the purposes required. In all contro
versies 1·especting rights of water under the provisions of this 
article, the same shall be detennined b,v the date of awropriation 
as respectively made b,Y the parties, whether for mining, milling. 
agricultural or domestic purposes. 

§ 6973s. Rights of prior appropriator. Liability for
damages. The waters of the streams or creeks of this state may be 
made available to the full extent of the capacity thereof, for miiiing, 
milling, agricultUl'al or domestic purposes without regard to deter
ioration iu (JUality or diminution in quantit�· so that the same do 
not materially affect or impair the rights of the prior appropriator 
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Any person or persons, corporation or company, damaging or in
juring the lands or possessions of another by reason of cutting, 
building, digging ditches, or erecting dams, flumes, dykes or canals, 
as provided by section 5973r shall be liable to the party so injured 
for actual damages occasioned thereby. 

§ 6973t. Construction of this article. This article shall not 11, c. 113, 1899. 

be so construed as to impair or in any way or manner interfere with 
the rights of parties to the use of the waters of such streams or 
creeks acquired before the taking effect of this law; provided, that 
all water rights or ditches that have not been used or worked upon 
for one year next prior to the taking effect of this law shall be 
deemed abandoned, and forfeited and subject to a•ppropriation 
anew. Any person or persons, corporation or company who may 
dig any ditch, canal, dyke or flume, or erect any dam over and across 
any public road, trail or highway, or who may use the waters of such 
dam, ditch, dyke or canal, shall be required to bridge the snme and 
keep the same in good repair at such crossing or other places where 
the water from any such ditch, dyke, dam, flume or canal may flow 
over or in any way injure any road, trail or highway either by bridge 
or otherwise. 

§ 697311. Penalty. Any person or persons, corporation or § s, c. 1;3, 1899, 

company offending against section 597:lt, on conviction thereof shall 
forfeit and pay for eve1·y sueh offense a penalty of not less than ten, 
nor more than one hundred dollars, to be recovered with co:,its of 
suit in civil action in the name of the state of North Dakota, before 
any court having jurisdiction, and the fine so collected shall be paid 
to the county treasurer and by him be credited to the eounty gen-
eral funds; and it is hereby made the duty of all road overseers to 
make complaint, and any taxpayer of the county may make com-
plaint to the nearest magistrate that such offense has been com-
mitted. All such fines and costs shall be collected without stay 
of execution and such defendant or defendants may by order of the 
court be confined in the common county jail until such fin1•s and 
costs have been paid. 

§ 6973v. Shall file location certificate. Any person or § 9, c 11s. 1sw.
persons, corporation or company ruppropriating the waters of any 
streams or creek in this st.ate shall turn the water from the channel 
at least twenty feet by ditch or flume within sixty days from the 
date of appropriation, and turn the water therein and construct at 
least twenty rods of said ditch, flume or dyke if needed within six 
months from the> date of such appropriation, and turn the water 
therein, and within thirty days from the date of location, the locator 
or locators of such wat(•r right. shall file a location eertificate to-
gether with a map showing the proposed dam. or dams. ditches or 
dykes, flumes or canals, giving the descrivtion o,f the location by 
legal subdivision or by metes and •bounds thereof, with the register 
of deeds in the proper county within whieh sueh water right is 
located and situated. A copy of such certifl�ate shall be posted at 
or near the head of such ditch, flume or canal and shall contain the 
name of the locator·s, the date of location, number of inches of 
water claimed or appropriated, and the ,purpose of tlw appropria-
tion, and in no case shall the number of inches of watt>r claimed 
exceed the conveying capacity of the fh·st twenty feet of the flume, 
ditch or canal. Nor shall said ditch, flume or canal be enlarged to 
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the prejudice or injury of a subsequent appropriator before such 
enlargement. 

§ 10, c. t73, 1899. § 6973w. When appropriation deemed abandoned. On
failure to commence construction of any such dam, ditch, flume, 
dyke or canal, or any of them, within sixty days from date of fl.ling 
of location, and to prosecute such dam, ditch, flume or dyke to a 
final completion without unnecessary delay, such appropriation 
shall  be deemed abandoned. 

U H A r> T E R  3 6 .

DEATH BY WRONGFUL ACT. 

§ 6974. When action for maintainable. Whenever th€
death of a person shall be caused by a wrongful act, neglect or de 
fault and the act, neglect or default is such as would, if death had not 
ensued, have entitled the party injured to maintain an action and 
recover damages in respect thereof, then and in every such case th€ 
person who, or the corporation or company which, would have been
liable if death had not ensued, shall be liable to an action for dam
ages, notwithstanding the death of the person injured, and although tht> 
death shall have been caused under such circumstances as amount in 
law to felony. 

§ 6976. Measure of recovery. In such actions the jury shall
give such damages as they think proportionate to the injury reeult. 
ing from the death to the persons entitled to the recovery. _ 

§ 6976. Who may bring action. The action shall be brought
by the following persons in the order named: 

1 .  The surviving husband or  wife, i f  any. 
2. The surviving children, if any.
3. The personal representative.
If any person entitled to bring the action refuses or neglects so to

do for a period of thirty days after demand of the person next in 
order, such person may bring the same. 

� 6977. Recovery exempt from decedent's debts. Tht> 
amount recovered shall not be liable for the debts of the decedent, · 
but shall inure to the exclusive benefit of his heirs at law in such 
shares as the judge before whom the case is tried shall fix in the order 
for judgment, and for the purpose of determining such shares the 
judge may after the trial make any investigation which he deems 
necessary. 

§ 6978. Action not abated by death. The action shall not
abate by the death of either party to the record. If the plaintiff dies 
pending the action the person next in order, entitled to bring the 
action, shall by order of the court be made plaintiff therein. 

§ 6979. Compromise of action. The person entitled to bring
the action may compromise the same, or the right thereto, and such 
compromise shall be binding upon all persons authorized to bring 
the action or to share in the recovery . 
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C H A P T E R  3 7 . 

ARBITRATION. 

§ 6980. When authorized. Persons capable of contracting
may submit to the decision of one or more arbitrators any controversy 
which might be the subject of a civil action between them, except 
the question of title to real property in fee or for life. This qualifi
cation does not include questions relating merely to tho _.,artition or 
boundaries of real property. 

§ 698 1 . Submission in writing. The submission to arbitra
tion must be in writing and acknowledged by the parties thereto in 
the same manner as a conveyance of real property and may fix the 
time on or before which the award shall be made and provide that 
judgment may be entered upon the award by the district court in and 
for a specified county. 

§ 6982. Powers of arbitrators . Arbitrators have power to
-appoint a time and place for hearing, to adjourn from time to time, 
to administer oaths to witnesses, to hear the allegations and evidence 
of the parties and to make the award thereon. All the arbitrators 
must meet and act together during the investigation ; ·  but when met a 
majority may determine any question. 

§ 6983. Oath of. Before acting the arbitrators must be sworn
before an officer authorized to administer oaths faithfully and fairly 
to hear and examine the allegations and evidence of the parties in 
relation to the matters in controversy and to make a just award accord
ing to their understanding. 

§ 6984. Attendance of witnesses compelled. \Vitnesses
may be compelled to appear before such arbitrators by subpo:ma to be 
issued by any justice of the peace, in the same manner and with like 
�tiect, and subject to the same penalties for disobedience, as in cases 
of trial� heforf' justices of the peace . 

§ 6986. How award executed. When .filed The award
must be in writing signed by the arbitrators or a majority of them 
and acknowledged in the same manner as a conveyance of real prop
�rty. If the submission provides for the entry of judgment upon the 
award, the arbitrators shall file the submission together with their 
award in the office of the clerk of the district court of the county 
specified in the submission and notify each of the parties to the arbi
tration thereof in writing. If the submission does not provide for 
the entry of judgment upon the award the arbitrators shall deliver a 
copy of the award to each of the parties to the arbitration. 

§ 6986 . :Motion to affirm award. Any party to the submis
sion at any time within one year after the award is filed, and upon 
dght days' notice to the adverse party may move the court designated 
in the submission to affirm the award and the same shall be affirmed 
nccordingly, unless a motion is made to modify or vacate the award 
in whi<'h <'RS<' the latter motion shall first be disposed of. 

§ 6987. To vacate. Grounds. Any party to such submission
may move the court designated therein to vacate the same upon 
either of the following grounds : 

1. That such award was procured by corruption, fraud or other
undue means. 
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2. That there was evident partiality or corruption in the arbi
trators, or either of them. 

3. That the arbitrators were guilty of misconduct in refusing to
postpone the hearing upon sufficient cause shown or refusing to hear 
any evidence pertinent and material to the controversy, or for any 
other misbehavior of such arbitrators by which the rights of any 
party shall have been prejudiced. 

4. That the arbitrators exceeded their powers, or that they so
imperfectly executed them, that a mutual, final and definite award on 
the subject matter submitted was not made. 

§ 6988. To modify. Grounds. Any party to such submission
may also move the court designated therein, to modify or correct such 
award in the following cases : 

1. When there is evident miscalculation of figures or an evident
mistake in the description of any person, thing or property referred 
to in such award. 

2. When the arbitrators shall have awarded upon some matter
not submitted to them, not affecting the merits of the decision upon 
the matters submitted. 

3. When the award shall be imperfect in some matter of form not
affecting the merits of the controversy and when, if it had been a 
verdict, such defect could have been amended or disregarded by the 
court according to the provisions of law. 

§ 6989. Power of court on such motions. On such applica
tion the court may vacate such award in any of the cases herein
before specified, and if the time within which such award shall have 
been required to be made by the submiBSion, has not expired, may in 
their discretion direct a rehearing by the arbitrators ; and in the cases 
herein specified the court may modify and correct such award, so as 
to effect the intent thereof and promote justice between the parties. 

§ 6990. Judgment. Costs. Upon such award being affirmed
or modified the court shall render judgment in favor of the party to 
whom any sum of money or damages shall have been awarded, that 
he recover the same ; and if the award shall have ordered any act to 
be done by either party, judgment shall be entered, that such act be 
done according to such order. The costs of the proceedings shall be 
taxed as in actions, and if no provision for the fees and expenses of 
the arbitrators shall have been made in the submission, the court 
shall make the same allowance as is provided by law for referees ; but 
no costs shall be taxed for any other services or expenses prior to 
such application. 

§ 699 1 . How judgment entered. The judgment of the
court on such award shall be entered in the judgment book at length 
as other judgments of said court and the clerk of the court shall 
immediately after the entry of such judgment attach to the submis
sion the award of the arbitrators and a copy of the judgment of 
the court and the same shall constitute the judgment roll . 

§ 6992. Subject to same provisions as other judgments.
Such judgment roll shall be filed and judgment docketed as in other 
cases, shall have the same force and effect in all respects, be subject 
to all the provisions of law in relation to judgments in actions and 
ma:, in !ike manner be reviewed by the supreme court on appeal : 
and execution shall issue thereupon against the property or person of 
any party against whom a recovery shall be had in all respecb 
as upon other judgments. 
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§ 6993. Record on appeal. Power of supreme court.
Wlien an appeal shall be taken from such judgment, the original 
affidavits upon which any application in relation to such award was 
founded and all other affidavits and papers relating to such applica
tion shall be annexed to, form a part of and be transmitted with the 
record of the judgment, unless the court shall order copies thereof to 
be returned; and the supreme court shall reverse, modify, amend or 
affirm such judgment according to justice. 

§ 6994. How judgment enforced. When by such judgment
any party shall be required to perform any act other than the 
payment of money, the court rendering such Judgment shall enforce 
the same in the manner provided for enforcing judgments of a 
similar nature in other cases. 

§ 6996. Cost.a on setting aside. If upon application made
pursuant to the foregoing provisions the court shall vacate and set 
aside any such award, costs shall be awarded to the prevailing party ; 
and judgment may be rendered therefor and enforced by execution. 

§ 6996. Appeal from an order vacating. Upon any such
order vacating an award the party aggrieved may appeal to the 
supreme court, on which appeal the submission and award and all 
affidavits and papers used on such application shall be transmitted to 
the supreme court, unless the court shall order copies thereof 
returned; and the court shall proceed to affirm or reverse such order 
as shall be just. 

§ 6997. Procedurti when reversed. If such order is reversed
the proceedings shall be remitted to the court from which they were 
removed to proceed thereon ; or the supreme court may modify or 
affirm the award in the same manner and with like effect, as if the 
application for that purpose had been originally made to such court. 

§ 6998. Action upon award not aff'ected. Nothing in this
chapter shall be construed to impair or affect any action upon an 
award or upon any bond or other engagement to abide by an award. 

§ 6999. Liability for cost.a when submission revoked
Whenever any submission to arbitration shall be revoked by a party 
thereto before the publication of an award, the party so revoking shall 
be liable to an action by the adverse party to recover all costs and 
expenses incurred and damages which he may have sustained in pre
paring for such arbitration ; but neither party shall have power to 
revoke the powers of the arbitrators after the cause shall have been 
finally submitted to them upon a bearing of the parties for their 
decision. 

§ 6000. Same when submission in bond. If the submission
so revoked was contained in the condition of any bond, the obligee 
in such bond shall be entitled to prosecute the same in such manner 
as other bonds with condition other than for the payment of money 
and to assign such revocation as a breach thereof ; and for such 
breach he shall recover a'3 damages the costs and expenses incurred 
and the damages sustained by him in preparing for such arbitration. 
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CH A P T E R  38 .  

INSOLVENCY. 

A.BTICLE !. - GENERAL PBOVISIONS. 

§ 6001. How debtor discharged. Insolvent debtors residing
in this state may be discharged from their debts in the manner pre
scribed in and upon compliance with the provisions of this chapter. 

§ 6002. What deemed commencement of proceedings.
The filing of the petition for an adjudication in insolvency, either by 
the debtor in his own behalf, or by any creditor against the debtor, 
shall be deemed the commencement of proceedings in insolvency. 

§ 6003. Deemed matters of record. Record not required.
The proceedings in all cases of insolvency shall be deemed matters of 
record, but the same shall not be required to be recorded at length, 
but shall be carefully filed, copied and numbered in the office of the 
clerk of the court, and a docket only, or short memorandum thereof, 
copied in books provided for that purpose, which shall be open to pu blio 
inspection. Copies of such records duly certified under the seal of the 
court shall in all cases be presumptive evidence of the facts therein 
stated. 

ARTICLE 2. - VOLUNTARY INSOLVENCY, 

§ 6004. When authorized. Petition. Any person residing
in this state and owing debts provable in insolvency to the amount of 
at least five hundred dollars may apply by petition to the distriot 
court of the county in which he resides, or of the county to which the 
county in which he resides is attached for judicial purposes, set�g 
forth his place of residence, his inability to pay all his debts in full, 
bis willingness to surrender all his estate and effects for the benefit of
his creditors, except such as is by law exempt from execution, and his 
desire to obtain a discharge from his debts and shall annex to his peti
tion a schedule and affidavit in compliance with the next two sections. 
The filing of such petition shall be an act of insolvency and such peti
tioner shall be adjudged an insolvent. 

§ 6006. Schedule. Contents. Such schedule must contain :
1. A true and complete list of all his creditors.
2 . The place of residence of such creditors, if known to the debtor;

and if not known, that fact shall be stated. 
3. The sum owing to each creditor and the nature of each demand,

whether arising on written security, on account or otherwise. 
4. The true cause and consideration of such indebtedness in each

case and the place where such indebtedness accrued. 
5. A statement of any existing judgment, mortgage or collateral

or other security for the payment of such debts. 
6. A full and true inventory of all the estate, both real and per

sonal, and of all choses in action, debts due and moneys in the han<ls 
of such debtor, whether the property is claimed as exempt or not. of 
the incumbrances existing thereon and of all the books, vouchers and 
securities relating thereto. 
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§ 6006. Affidavit to petition. An affidavit in the following
form shall be annexed to such petition and sohedule and shall be 
sworn to and subscribed by the debtor: 

I, . . . . . . . . . . . .  , do swear (or affirm as the case may be )  that the 
schedule, which is annexed to my petition and herewith delivered, is 
in all respects just, true and complete and that I have not at any time 
or in any manner whatever disposed of or made over any part of my 
estate for the future benefit of myself or family, or in order to defraud 
any of my <'rcditors ; and that I have in no instance created or 
acknowledg<'d a debt for a greater sum than I honestly or truly owed 
and that I have not paid secured to be paid or in any way com
pounded with any of my c1editors with a view fraudulently to obtain 
the prayer of my petition. 

§ 6007. Notice to credltors. Upon the filing of such petition,
tiehedule and affidavit the court shall make an order directing that 
notice be given to all the creditors whose names are contained in the 
schedule filed with the debtor's petition, or are afterwards furnished 
by the debtor. The contents of such notice and the manner of serv
ing the same are prescribed in article 4 of this chapter. 

§ 6008. Amendment of schedule. Every person volun
tarily petitioning under the provisions of this chapter to be adjudged 
an insolvent shall be at liberty from time to time upon oath to amend 
and correct his schedule so that the same shall conform to the facts. 

A BTIOLE 8, - lNVOLUNTARY INSOLVENCY, 

§ 6009. When proceedings authorized. Any person resid
ing in this state and owing debts provable in insolvency to the 
amount of at least five hundred dollars : 

1. Who departs from this state with intent to defraud his creditors
-0r, being absent, remains absent with such intent; or, 

2. Who conceals himself to avoid the service of legal process in
any action for the recovery of a debt or demand provable in insol
vency : or, 

3. Who cone<>als any of his property to avoid its being seized on
legal process; or, 

4. Who makes any assignment, gift, sale, conveyance or transfer
-0f his property, rights or credits either within this state or elsewhere 
with intent to delay, defraud or hinder his creditors ; or, 

5. Who, being insolvent or in contemplation of insolvency, makes
any payments, gift, grant, sale, conveyance or transfer of property, 
rights or credits, or procures or suffers a judgment against himself or 
procures or suffers his property to be taken on legal process with 
intent to give preference to one or more of his creditors or to any 
person or persons who are or may be liable for him as indorsers, sure
ties or otherwise, or with the intent by such disposition of his prop
-erty to defeat or delay the operation of this chapter ; or, 

6. Who, being insolvent, has suffered execution for five hundred
-dollars or more to be returned unsatisfied or, being a merchant or
tradesman, has suspended and not resumed payment of commercial 
paper for thirty days for five hundred dollars or more, unless the party
or parties holding such paper have in writing waived the right to pro
ceed under this subdivision, shall be deemed to have committed an 
act of insolvency and shall become liable to be adjudged an insolvent. 
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§ 601 0 .  Petition. Amendment. Proceedings in insolvency
may be instituted by the filing of a verified petition of one or more cred
itors, the aggregate of whose provable debts amounts to at least four 
hundred dollars, against any debtor residing in this state owing debts 
to the amount of at least five hundred dollars, who has committed an 
act of insolvency as defined in section 6009, provided such petition is 
brought within six months after the parties in interest shall have had 
an opportunity to be advised of the fact that an act of insolvency has 
been committed. The petition may from time to time be amended 
and corrected by leave of the court before which the proceedings are 
pending, so that the same shall conform to the facts. 

§ 601 1 .  Undertaking. The petition shall be accompanied by
an undertaking with sufficient surety, to be approved by the clerk of 
the court, in the sum of at least five hundred dollars, conditioned 
that if the debtor shall not be declared an insolvent, the petitioner 
will pay all costs and damages, including a reasonable attorney's fee, 
that the debtor may sustain by reason of the filing of the petition. 
The court may upon motion direct the filing of an additional under
taking with sufficient surety when deemed necessary. 

§ 601 2. Order to debtor to show cause. Injunction • .
Upon the filing of  the petition authorized by the preceding section, 
if it appears therefrom that sufficient grounds exist, the court shall 
make an order requiring the debtor to show cause at a time and place 
to be specified in the order why the prayer of the petition should not 
be granted. The court may also by injunction restrain the debtor 
and any other person in the meantime from making any transfer or · 
disposition of any part of the debtor's property and from any inter
ference therewith . 

§ 601 3. When property seized and debtor arrested. At
the time of the filing of the petition in insolvency either by the 
debtor or a creditor, or at any time thereafter, if it shall appear that 
there is probable cause for believing that the debtor is about to leave 
the state, or to remove or conceal his property or any evidence of his 
property, or to make any fraudulent conveyance or disposition thereof, 
or that the best interests of the estate demand such action, the court 
may issue a warrant to the sheriff, commanding him to arrest and 
safely keep the alleged debtor, unless he shall give an undertaking to 
the satisfaction of the court for his appearanoo from time to time as 
required by the court until its decision upon the petition or until its 
further order, and forthwith to take possession provisionally of all 
the property of the debtor and safely keep the same until the further 
order of the court, or to take possession of the property as aforesaid 
without arresting the debtor. 

§ 6014. Service on debtor. A copy of the petition and order
to show cause shall be served on the de btor. 'l'he service shall be 
made in the same manner as is prescribed for the personal service of 
a summons or, if such service cannot conveniently be made, in such 
manner as the court may by order direct. No further proceedings, 
unless the debtor appears and consents thereto, shall be had until 
proof has been made of the service of the order and petition ; and if 
such proof is not given on the return day of such order, the proceed
ings shall be adjourned and an order made that such order and peti
tion be forthwith served. 

§ 601 6. Proceedings continued by another creditor. II
the petitioning creditor does not appear and proceed on the return 
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day or adjourned day, the court may upon the petition of ano1 her 
creditor to the required amount proceed to adjudicate on such peti
tion without requiring a new service of the order and petition. 

§ 6016. Answer of debtor. How issues tried. On such
return day or adjourned day, if the order and petition have been duly 
served or service thereof is waived by the appearance of the debtor, 
the debtor may answer the petition. Such answer shall contain a 
specific denial of the material allegations of the petition controverted 
by him and shall be verified in the same manner as pleadings in civil 
actions. The court shall proceed immediately to try the issues so 
raised without a jury, unless the debtor at the time of filing his 
answer demands in writing a trial by jury. Upon a hearing before 
the court affidavits or other proof may be used as evidence. 

§ 601 7. Procedure on demand for jury. If the debtor de
mands a trial by jury, the court may adjourn the proceedings to the 
next term of the district court at which a jury will be in attendance ; 
or may by order direct that eighteen jurors be drawn in the same 
manner as petit jurors are drawn from the jury list of the last preced
ing term of the district court, and that the jurors so drawn be sum
moned by the sheriff to attend upon the court at a time to be fixed in 
the order. At the time so fixed a jury of twelve shall be drawn from 
the persons so summoned in the same manner as jurors are drawn 
for the trial of civil actions and the provisions of law relatiniz to the 
selecting, summoning and drawing of jurors shall be applicable to 
such proceedings. The issues raif,ed by the petition and answer shall 
be tried in the same manner as issues in civil actions. 

§ 601 8. When proceedings dismissed. If upon such hear
ing or trial the debtor proves to the satisfaction of the court or jury, 
as the case may be, that the facts set forth in the petition are not 
true, or that the debtor has paid and satisfied all liens on his prop
erty, in case the existence of such liens was the sole ground of the 
proceeding, the proceedings shall be dismissed and judgment shall be 
entered in favor of the debtor against the petitioner for costs. 

§ 601 9. When debtor adjudged insolvent. If upon the

�§ _6016-00'Jl 

· bearing or trial the facts set forth in the petition are found to be
true or, if upon default made by the debtor to appear pursuant to
the order, due proof of service thereof is made, the court shall
adjudge the debtor to be an insolvent.

§ 6020. Order requiring schedule. Amendment of. The c. 93, 189'1.
court shall thereu pon make an order requh-ing the insolvent forth-
with, or within such number of days not exceeding ten after the 
date of the order or notice t lwreof, as shall by the or·der be pre
s cribed, to make aud del iver or tran<;mit by mail, postage paid, to 
the clerk of the court a schedule as required by section 6005 and 
verified by the oath of the debtor. Such debtor Hhall he al lowed 
from time to time, upon oath. to amend or correct bis schedule of 
creditors and property so that the same shall confol'lll to the facts. 
If the insoh·ent is abs<>nt or cannot be found in this state. sul 'li 
schedule shall be p:-epared by some person to be appointed by the 
court for that purpose according to the best information be can 
obta: n 

9 602 1 .  How copy of tlie adjudication served. If the 
debtor bas failed to appear in person or by attorney, a copy of the 
adjudication shall be forthwith served on him in the manner pro
vided for the service of the order to show cause. 
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ARTICLE 4.- PROCEEDINGS TO REALIZE THE ESTATE FOR CREDITORS. 
§ 6022 . Notice of insolvency. Upon an adjudication that a

debtor is an insolvent either upon his own petition or upon the peti
tion of his creditors a notice shall forthwith be given by the clerk of 
the district court substantially as follows : 

NOTICE OF INSOLVENCY. 
Notice is hereby given that an adjudication of insolvency has been 

made �gainst . . . . . . . . . . . .  ; and that the payment of any debts and 
the delivery of any property belonging to such debtor to him, or for 
his use, and the transfer of any property by h im are forbidden by law. 

. . . . . . . . . . . . . . . . . . 
Clerk of the district court in and for the 

county of . . . . . . . .  , North Dakota 
§ 6023. Notice of election of assignee. At the same ti me

the clerk of the district court shall give notic,e of a meeting of the 
creditors to choose an assignee, the time for which shall be fixed by 
order of the court, which notice shall be in the following form : 

ELECTION OF ASSIGNEE.  
Notice is hereby gi\·en that a meeting of the creditors of . . . . . . . . . , 

who has been adjudged an insolvent, will be held at the courthouse 
in the city of . . . . . . .  in the county of . . . . . . . . . .  in the str.te of � orth 
Dakota at . . . .  o'clock . . . .  l\L on the . . . . . . .  ' . day of . . . . . . .  18H . •  for 
the purpose of choosing one or more assignees of the esh1.te of said 
insolvent. 

Clerk of the district court in and for the 
county of . . . . . . . .  , North Dakota. 

§ 6024. Manner of serving toregoing notices. The notices
mentioned in the last two sect ions shall be published four times, once 
in each week for four successive weeks, in a newspaper published in 
the county in which the adjudication is made, if there is one, and if 
not, then in a newspaper published at the seat of government. A copy 
•of the notico of election of an assignee shall also be forthwith served
personally or by mail on each creditor named in the sohedule, if such
-creditor's residence or post office address is given in the schedule.
The expense of the clerk in giving such notices shall be paid by the
assignee out of the estate .

§ 6026. Choosing assignee before time fixed. At any time
after an adjudication in insolvency the creditors named in the sched
ule and any other creditors, who may appear, may choose au assignee
in the manner herein provided without waiting for the expiration of
the time fixed in the notice and tlwn,upon puh1ira oon of the notice
must be discontinued.

§ 6026 . Meeting of creditors. At the meeting of the erC>dit
ors the judge of the court shall pn•side, and the clerk of the <'Ourt
shall atte111l am! kePn a minute of t lw rlPl iht •rnt innA of tlw <'I"<'<litors

and of the election of an assignee and enter the same upon his records ;
·it 1t appears that the notice to crPditors has not been given as n•qnired
by law, the meeting shall forthwi th be adjourned and a new notice
be given as required unless all the creditors have appeared as herein
before providPd.

§ 6027. Creditor may act by attorney. Any creditor may
act at all meetings and proceedings in insolvency by his attorney the
same as thou�h personally present.

§ 6028. Time and method of electing assignee. The cred
itors shall at the first meeting held aftn due notice or appearance
.choose one or more assignees of the property of the debtor; the choice
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to be made by the gteater part in value of the creditors, who have 
proved their debts and are present or represented at such meeting. 
If no choice is made by the creditors at the meeting, the court shall 
appoint one or more assignees. If an assignee so chosen or appointed 
fails within five days to express in writing his acceptance of the trust, 
the court may fill the vacancy. 

§ 6029. Who may vote or be assignee. No person who has
received any preference contrary to the provisions of this chapter 
shall vote for or be eligible as assignee ; but no title to property, real 
or personal, sold, transferred or conveyed by an assignee shall be 
affected or impaired by reason of his ineligibility. 

§ 6030. Undertaking of assignee. Failure to give. The
assignee shall give a good and sufficient undertaking in such sum as 
the court directs to the state of North Dakota, conditioned for the 
faithful performance and discharge of his duties, which undertaking 
shall be approved by the clerk of the court and filed with the record 
of the case, and shall inure to the benefit of all creditors proving their 
claims, and may be prosecuted in the name and for the benefit of any 
injured party. If the assignee fails to give the undertaking within 
ten days after notice of his appointment, the court shall remove him 
and a new assignee shall be chosen by the creditors at a meeting 
called for that purpose upon notice to the creditors as hereinbefore 
provided. 

§ 603 1 .  Grounds for removing assignee. The court may
after hearing upon not less than three days' notice to the assignee 
remove him, if it appears upon the complaint of any pe1-son inter
ested in the estate, that the assignee has fraudulently received, con
cealed, embezzled or conveyed any of the money, goods, effects or 
property of the debtor or has been interested in any action in' relation 
to the said estate for the purpose of securing to himself a preference 
or friority over the other creditors, or has in his possession or con
tro any portion of the estate with intent to appropriate the same 
unlawfully to his own use, or has been guilty of any fraudulent act 
in relation to the same. 

§ 6032. Same. The court may also remove an assignee, who,
having removed from the state, unreasonably refuses and neglects to 
obey any lawful order of the court or to settle his accounts or other
wise to discharge his duties. 

§ 6033. Assignee may resign. An assignee may with the
consent of the court resign his trust and be discharged therefrom. 

§ 6034. How vacancies filled. Vacancies caused by death or
otherwise in the office of assignee shall be filled by the creditors in 
the same manner as in the original choice of an assignee at a regular 
meeting or at a meeting called for the purpose with such notice 
thereof in writing to all known creditors as the court shall direct. 

§ 6036. From what resignation no release. The resigna
tion or removal of an assignee shull in no way release him from pur
forming all things requisite on his part for the proper closing up of 
bis trust and the transmission thereof to his su�:.-Jssor, nor affect 
bis liability or that of the sureties on his undertaking. 

§ 6036. Clerk to execute assignment. Levy dissolved. As
soon as an assignee is appointed and qualified the clerk of the court shall 
by an instrument under his hand and the seal of the court assign and con
vey to the assignee all the property, real and personal, of the debtor 
with all his deeds, books and papers relating thereto, except such 
property as is by law exempt from execution . 1md su<'h l\!'ll'li ....... . 

ment shall relate back to the commencement of the proceedings in 
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insolvency and by operation of law shall vest the title to all such 
property, both real and personal, in the assignee, although the same 
is then held under any process as the property of the debtor and shall 
dissolve any levy made under such process within sixty days next 
preceding the commencement of the insolvency proceedings. Such 
assignment shall be approved by the court as to its form and manner 
of execution and shall be recorded in the office of the register of deeds 
of every county in which any real estate conveyed thereby is situated. 

§ 6037. Debtor's exemptions. The debtor shall be allowed
such exemptions as are provided for by law and shall be permitted to use 
and occupy his homestead, household furniture and absolute exemp. 
tions until his homestead and exemptions shall have been selected in 
the manner hereinafter prescribed. Insurances upon the life of a 
debtor do not pass to the assignee by the assignment, unless the 
debtor by an instrument in writing shall expressly consent thereto • . 
No property held by the insolvent in trust shall pass by the assign
ment. 

§ 6038. Assignee may redeem and tender performance.
The assignee shall have authority, under the order and direction of 
the court, to redeem or discharge any mortgage or conditional con
tract, pledge or li�n upon any property of the debtor, whenever pay
able, and to tender due performance of the conditions thereof or to 
sell the same subject to such mortgage, lien or other incumbrance. 

§ 6039. Authority of assignee as to actions. . The assignee
shall have like remedy to recover all the property, debts and effects in 
his own name as the debtor would have had if no assignment had 
been made ; if at the time of the assignment an action is pending in 
the name of the debtor for the recov�ry of a debt or other thing which 
might or ought to pass to the assignee by the assignment, the assignee 
shall, if he requires it, be permitted to prosecute the action in his own 
name in like manner and with like effect as if it had been originally 
commenced by him. No action pending in the name of the assignee 
shall be abated by his death or removal ; bat on motion of ·a surviv
ing, remaining or new assignee, as the case may be, he shall be per
mitted to prosecute the action in like manner and with like effect as 

· if it had been originally commenced by him. In actions prosecuted
by the assignee the assignment made as hereinbefore provided shall
be conclusive evidence of his authority.

§ 6040. Embezzlement by third person. If any person
belore the assignment is made, having notice of the commencement
of proceedings in insolvency, embezzles or disposes of any of the
moneys, goods, chattels or effects of the insolvent, he is chargeable
therewith and liable to an action by the assignee for double the value
of the property so embezzled or disposed ol, to be recovered for the
benefit of the estate.

§ 6041. Remedies to obtain property embezzled, etc.
The same penalties, forfeitures and proceedings by citation, exami
nation and commitment shall be maintainable on the part of the
assignee in the district court against persons suspected of having con
cealed, embezzled, conveyed away or disposed of any property of the
debtor, or of having possession or knowledge of any deeds, convey
ances, bond's, contracts or other writings which relate to any intert>st
of the debtor in any real or personal estate as provided in case of the

. .estates of deceased persons in sections H378 and 6379 of the probate
code. 
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§ 6042. When assigned claims no defense- to action ·by
assignee. Drafts, bills of exchange, promissory notes, claims, 
demands and causes of action, which within six months before the 
filing of the petition by or against a debtor are assigned, transferred, 
conveyed or delivered to any person indebted or liable to the debtor, 
shall not be set off or pleadable in any actfon by the assignee to 
recover such debt or liability ; but the assignee may recover the same, 
notwithstanding such draft, bill of exchange, promissory note, claim, 
demand or cause of action, if the person to whom the same are so 
888igned, transferred, conveyed or delivered has at the time of such 
assignment, transfer, conveyance or delivery reasonable cause to 
believe the debtor insolvent. 

§ 6043. Notice of appointment of assignee. The assignee
shall immediately give notice of his appointment by publishing notice 
thereof three times, once in each week for three successive weeks, in 
such newspaper ns shall for that purpose be designated by the court. 

§ 6044. Inventory of estate. The assignee shall immediately
make and return upon oath into court a true and complete inventory 
of all the property of the debtor, real and personal, whether claimed 
as exempt or not, and of all debts due to the debtor or any other per
son for his use, of all his rights of action for property, real or per
sonal, and all his rights of redeeming property, which the assignment 
vests in such assignee and which have come to his possession or knowl
edge ; and the property comprised in such inventory shall be appraised 
in the same manner as the estates of deceased persons are required 
by law to be appraised, and the district court shall make all orders 
necessary for that purpose, and such appraisement shall be made and 
filed with the clerk of the district court within five davs after the 
appointment of the appraisers, or such further time as the court may 
allow. As soon as .the inventory and appraisement are filed th� 
assignee shall serve written notice of the filing of the same upon the 
debtor or other person authorized by law to select the homestead and 
exemptions and · require him within ten days from the date upon 
which such notice is served to select his homestead and exemptions 
at the value fixed in the appraisement. 

§ 6046. Property accounted for at appraised value. · The .
assignee shall account for all the property and effects of the debtor 
that vest in him by the assignment at the appraisement, except as 
herein provided. He shall make no profit by the increase and sustain 
no loss by the decrease or destruction without his fault of any of the 
assigned property ; if he sells any thereof for more than the appraised 
value, he shall account for the excess and, if he sells for less, he shall 
be allowed for the loss, if it appears to the court that the sale was 
�xp�dient and for th_e interest of all concerned in the property ; and m either case the assignee shall exhibit to the court a true account of 
sales and shall sell the property at public auction, unless the court 
for sufficient cause upon petition therefor filed otherwise orders . 

§ 6046. Selection of exemptions. The debtor or other
p1•rson a1_1thori:wd h.r law shall ,  within ten days after written notice
of  the fihug of  the rPport of the appra isers pro,·ided for in  section 
6044 is senPd, self'ct h i s homestl'ad and exPmptious to the amount
allowed b.r l aw. In making the appraisement of such eX<'mptions
the_ debtor, h!s ag-f'nt or attorn<',v must S('l('ct one oerson. and the ass11Fnee or his attorney another pnson . and these two so selerted,a third per�on,  who mu�t all be dis interested cit izens of tlH' county where the msolwnt rPs1d('s, and not related to either partv nearer 
than the fourth degree. If the two fail to iurree upon "the third 
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person. the clerk of the district court must select the third person ; 
and in like manner if either the insolvent or the assignee fail or re
fuse upon notice to select a person to act as one of the appraisers, the 
clerk of the court must select one for them. The three 31ppraisers 
so selected must take and subscribe an oath before the clerk of the 
court or other officer, to be attached to the inventory of appraise
ment, that they will truly, honestly and impartially appraise the 
exemptions to be selected. The property must be appraised at the 
actual value of the articles at the places at which they are situated 
as nearly as can be determined, and must be set down in an inven
tory by articles or lots, when definitely descriptive, with the value 
opposite. Upon the selection of the homestead and exemptions as 
above provided, a report and inventory of the same shall be pre
sented to the district court by the insolvent or the assignee, and the 
court, if satisfied that the debtor or other person claiming the same 
as exempt is entitled thereto, shall make an order setting apart such 
homestead and exemptions to the debtor or other person claiming 
the same. 

§ 6047. Assignee to convert property into money.
Powers. The assignee in such assignment shall forthwith under 
the order of the court convert the property assigned into money and 
shall have power to make all necessary transfers and conveyances for 
that purpose, and he shall distribute the funds of the estate among 
the several creditors of such debtor in the manner hereinafter pro
vided and the court may also make all necessary orders for the pay
ment out of the proceeds of such assigned property of all fees and 
expenses including compensation to such assignee for his service. 

§ 6048 . Money deposited; property kept distinct. The
assignee shall as soon as may be after receiving any money belonging 
to the estate deposit the same in some bank in his name as assignee, 
or otherwise keep it distinct and apart from all other money in his 
possession, and shall as far as practicable keep all property and effects 
belonging to the debtor separate and apart from all other goods in 
his possession, or designated by appropriate marks so that they may 
be easily and clearly distinguished and may not be exposed or liable 
to be taken as his property or for the payment of his debts. 

§ 6049. Investments when distribution delayed. Whell
it appears that the distribution of the estate may be delayed by 
litigation or other cause, the court may direct the temporary invest
ment of the money belonging to such estate in securities to be 
approved by the court or may authorize the same to be deposited in 
any bank in this state upon such interest as the bank may contract 
with the assignee to pay thereon. 

§ 6060. Disbursements of assignee. Compensation. The
assignee shall be allowed and may retain out of the money in his 
bands all the necessary disbursements made by him in the discharge 
of bis duty and in the absence of any order of the court to the contrary 
is entitled to receive the same commissions as are allowed by law to 
executors, but he cannot receive more and may by order of the court 
be restricted to a less amount. 

§ 606 1 .  Assignee may arbitrate. The assignee may under
the direction of the court submit any controversy arising in the 
settlement of demands against the estate or of the debts dua to it to 
the determination of arbitrators to be chosen by him and the other 
party to the controversy ; and may under such directions compound 
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and settle any such controversy by agreement with the other party as 
he thinks proper and most for the interest of the creditors. 

§ 6069. Sale of perishable property if title in dispute.
When it appears to the satisfaction of the court that the title to any 
portion of an estate which has come into the possession of the assignee 
is in dispute, and that the property is of a perishable nature or liable 
t.o deteriorate in value, it may on the petition of the assignee and after 
such notice to the claimant, h is agent or attorney. as the court deems 
reasonable, order it to be sold by the assignee or under his direction, 
who shall hold the funds received in place of the property disposed 
of ; and the proceeds of the sale shall be considered the measure of 
the value of the property in any action or controversy between the 
parties. But this provision shall not prevent the recovery of the 
property from the possession of the assignee by any proper action 
oommenced at any time before the sale. 

ARTICLE 5.- Curns AGAINST THE EsTATE. 

§ 6053. What provable against estate. All debts due and
payable from the insolvent at the time of the commencement of the 
proceedings in insolvency and all debts then existing, but not payable 
until a future day, a rebate of interest being made when no interest 
is payable by the terms of the contract, may be proved against the 
estate of the insolvent. All demands against the insolvent for or on 
account of any personal property wrongfully taken, converted or 
withheld by him may be proved and allowed as debts to the amount 
of the value of the property so taken or withheld with interest. 
When the insolvent is liable for unliquidated damages arising out of 
an_y contract or promise on account of any personal property wrong
fully taken, converted or withheld, the court may cause such damages 
t.o be assessed in such mode as it may deem best and the sum so 
assessed may be proved against the estate, 

§ 6054. Contingent claims. In all cases of contingent debts
anct contingent liabilities contracted by the insolvent and not herein 
otherwise provided for, the creditor may make claim therefor and have 
his claim allowed, with the right to share in the dividend, if the con
tingency happens before the order for final dividend ; or he may at 
any time apply to the court to have the present value of the debt or 
other liability ascertained or liquidated, which shall then be done in 
such manner as the court shall order and he shall be allowed to prove 
for the amount so ascertained. 

§ 6065. Claim proved after liability absolute. When the
insolvent is bound as drawer, indorser, surety, bail or guarantor upon 
any bill, bond, note or any other contract, or for any debt of another 
person, but his liability does not become absolute until after the 
adjudication of insolvency, the creditor may prove the same after such 
liability becomes fixed and before the final dividend is declared. 

§ 6056. Proof of claim of surety, etc. Any person liable
as bail, surety, guarantor or otherwise for the insolvent, who shall have 
paid the debt, or any part thereof in discharge of the whole, shall be 
entitled to prove such debt to the extent of his payment in respect 
thereof or to stand in the place of the creditor if the creditor has 
proved the same, although such payment shall have been made after 
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the proceedings in insolvency were commenced. And any person so · 
liable for the insolvent and who has not paid the whole of such debt, 
but is still liable for the same or any part thereof, may, if the creditor 
fails or omits to prove such debt, prove the same either in the n ame 
of the creditor or otherwise as the court shall direct. 

§ 6067 .  Claims for rent. When the insolvent is liable to pay
rent or other debt falling due at fixed and stated periods, the creditor 
may prove for a proportionate part thereof up to the time of the 
insolvency as if the same grew due from day to day and not at such 
fixed lllld stated periods. 

§ 6068. No other claims allowed. No debts other than
those specified in the five preceding sections shall be proved or 
-allowed against the estate.

§ 6069. :Mutual debts. If it appears that there has been
mutual credit given by the debtor and any other person or mutual
·debts between them, the account between them shall be stated and
-one debt set off against the other and the balance shall be allowed or
paid, as the case may be, but no set-off or counterclaim shall be
allowed of a claim in its nature not provable against the estate.

§ 6060. Claims secured by lien, etc. \Yhen a creditor has a
mortgage or pledge of real or personal property of the debtor or a lien 
thereon for securing the payment of a debt claimed by him, the prop
erty so held as security shall, if he requires it, be sold and the proceeds 
applied towards the payment of his debt, and he shall be admitted as 
a creditor for the residue. The sale shall be made in such manner as 
the court orders and the creditor and assignee respectively shall exe
cute all deeds and papers necessary or proper for effecting the con
veyance. If the creditor does not require such sale and join in 
effecting the conveyance, be may release and deliver up to the assignee 
the property held as security and bo admitted as a creditor for the 
whole of his debt. If the property is not so sold, or released and 
delivered up, the creditor shall not be allowed to prove any part of 
his debt. 

§ 606 1 .  When preference bars claim. No person who shall
have accepted any preferenc6i having any reasonable cause to believe 
that the same was made or given by the debtor contrary to any pro
vision of this chapter, shall prove the debt or claim on account of 
which the preference was made or given, nor shall he receive any 
dividend thereon until he shall first have surrend�red to the assignee 
all property, money, benefit or advantage received by him under such 
preference. 

§ 6062. Oath of claimant. No debt shall be proved or allowed
unless the creditor, or his agent or attorney having knowledge of the 
facts, makes oath in substance as follows : 

I, . • • . . . • • . .  , do swear ( or affirm as the case may be ) that . • • • . • • • , 
by (or against) whom proceedings in insolvency have been instituted 
at and before the date of such proceedings was and still is justly and 
truly indebted to me in the sum of . . . . . . . . . . .  dollars, for which sum, 
or any part thereof, I have not, nor has any other person to my use 
to my knowledge or belief received any security or satisfaction what
ever beyond what has been disposed of agreeably to law. And I do 
further swear ( or affirm as the case may be ) that such claim was not 
procured by me for the purpose of influencing the proceedings in this 
case, and that I have not directly or indirectly made or entered into 
.any bargain, arrangement or agreement, express or implied, to sell, 
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transfer or dispose of my ·claim, or any part thereof, against such 
debtor, nor have I directly or indirectly received or taken, or made 
-0r entered into any bargain, arrangement or agreement, express or 
implied, to take or receive directly or indirectly any money, property 
-0r consideration whatsoever to myself, or to any person or persons 
to my use or beneftt, under or with any understanding or agreement, 
-express or implied. whereby the debtor's discharge is or shall be in 
any way affected, influencro 01·. coptrolled, or whereby the proceed
ings in this case are or shall be affected, influenced or controlled. 

In case the above oath is made by an agent or attorney the court 
may require such further proof of the truth of the statements 
therein as it deems expedient. 

§ 6068. Examination of witnesses as to claims. The court
may on the application of the assignee, of any creditor or of the 
<Jebtor examine upon oath any person who has made proof of a 
daim and may surnmon an)· person to give evidence concerning 
smch proof and may alter or expunge such claim when the evidence 
"'hows that it is founded in whole or in part in fraud, illegality or 
mistake. 

§ 6064. Examination of debtor. The court may on applica
tion of the assignee or of any creditor, or without any application, 
at all times require the insolvent upon reasonable notice to attend 
and submit to an examination on oath upon all matters relating to 
the disposal or condition of his property, to his trade and dealings 
with others, bis accounts concerning the same, any de-bts due to or 
claimed from him and any other matters concern i ng his property 
and estate and the due settlement thereof according to law. Such 
-examination shall be in writing and. shall 'be signed by the. insolvent 
and flied with the other proceedings. 

§ 6066. Allowance by assignee. Notice of. The assignee
shall allow all debts duly proved and shall. whf'n a claim is pre
sent(>(} to him and tlle same is allowed or rejected, give notice per
sonally or by mail to the credi tor, 01· his agent or attorney, present• 
ing the same, as to his action thereon. 

§ 6066. Appeal from rejection. A creditor whose claim is
wholly or in part rejected may within thirty days after notice of 
1meh rejection appeal from the decision of the assignee to the dis
trif't court. Sncb app<>al shall be placed upon the calendar for 
trial at the tern1 of the district court which shall be first held within 
the county after the taking of such appeal. 

� 6067. How taken and heard. Upon taking the appeal a 
cr{'<.l itor shall file i n  tl1e office of the clerk of the district court a 
statement in writing of h is  claim. setting forth the same substan
t ially as in a complaint in a c ivil action, and the assignee shall plead 
thereto in like manner and the practice in such cause shall he the 
same as in a ci,·il act ion f'ommenced and prosecuted in the usual 
manner, <>xcept that no execution shall be awarded against the 
assignee ,for the amount of a debt found due to the creditor. The 
party prerniling in tl1e action shall be entitled to costs against the 
adverse party to be taxed as in other actions. If recovered against 
the assignee they shal l be allowed out of the estate. 

ARTICLE 6 . ....:...D1vmENDS. 

§ 8068. First dividend. At the expiration of three months
from the appointment of tht> aS111ignee in any case, or as much earlier 
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as the court may direct, the assignee shall exhibit to the court and to
the creditors and file just and true accounts of all his receipts and 
payments verified by his oath, and a statement of the property out
standing specifying the cause of its outstanding; also what debts or 
claims are yet undetermined and stating what sum remains in his pos
session ; and thereupon a dividend shall be made, unless for cause the 
court shall otherwise order. Thereafter further accounts, statements 
and dividends shall be made in like manner as often as occasion 
requires. 

§ 6069. When preferred claims paid. At any time after the
assignment on the request of the assignee or a creditor and upon such 
notice to the creditors and assignee as the court shall think proper 
the court may in its discretion order the payment in whole or in part 
of claims entitled to priority or preference.• 

§ 6070. Order of priority among claims. The following
claims shall be entitled to priority and to be first paid in full in their 
order : 

1 .  All debts due to the United States and all debts due to and 
taxes assessed by this state or any county, city or town therein. 

2. All debts owing for the wages of servants, laborers, mechanics
and clerks for labor performed within one year next preceding the 
commencement of proceedings in insolvency. 

3. All debts due to physicians for medical attendance on the debtor
or his family rendered within six months prior to the commencement 
of proceedings in insolvency to an amount not exceeding_fifty dollars. 

4. All debts due to persons, who by the law of the United States
or of this state, are or may be entitled to a priority or preference in lik& 
manner as if this chapter had not been enacted. 

5. Legal fees, costs and expenses of suit and for the custody of
property attached and the costs of such attachment, when the attach
ment has been dissolved by bond given by the defendant, if the claim 
upon which the action was commenced is proved against the estat& 
of the debtor. 

§ 6071 .  Reservation for distant creditors. If at the time
of ordering the dividend it appears probable that there are just claims 
against the estate which by reason of the distant residence of a 
creditor or from other sufficient reason have not been proved, the 
court in ordering the dividend shall leave in the hands of the assignee 
a sum sufficient to pay every such absent creditor a proportion equal to 

• what shall be then paid to the other creditors, which sum shall
remain thus unappropriated in the hands of the assignee until the
final dividend is declared or until the court orders its distribution.

§ 6072. Second dividend. The assignee shall at such time as
the court directs within eighteen months after the appointment of
the assignee make a second dividend of the estate, if the same was
not wholly distributed upon the first dividend, and any balanoo in the
bands of the assignee shall by order of the court be divided among
the creditors who have proved their debts in proportion thereto.

� 6073. Sale of debts not easily collectible. If at any time
before the final dividend there remains in the hands of the assignee
any outstanding debts or other property due or belonging to the
estate, which cannot in the opinion of the judge be collected and
received by the assignee without unreasonable or inconvenient delay,
the assignee may under the direction of the judge sell and 888ign
such debts or other property in such manner as the court shall order.
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§ 6074. When second dividend :final. The second dividend
sh�ll be final, unless an action relating to the estate is then pending, 
or part of the estate is outstanding, or unless some other property of 
the debtor afterwards comes to the hands of the assignee; in which 
�ases another dividend shall be made by order of the court. 

§ 6076. Prior dividends not disturbed. No creditor whose
debt is proved at the time of the second or any subsequent dividend 
.shall disturb a prior dividend, but he shall be paid so far only as the 
funds remaining unappropriated in the hands of the assignee are 
.sufficient therefor. 

§ 6076. Final dividend. Application by assignee for dis
-charge. Preparatory to the final account and dividend the assignee 
shall submit his account to the court and file the same and shall at 
the time of filing accompany the same with an affidavit that notice 
by mail has been given to all creditors who have proved their claims, 
that he will apply for the settlement of his account and for a dis
charge from all liability as assignee at a time specified in such 
notice, which time shall be not less than ten nor more than twenty 
days from such filing. At the hearing tht> court shall audit the 
account and any person interested may appear and file exceptions in 
writing and contest the same. The court thereupon shall settle the 
account, order a dividend of any portion of the estate remaining 
undistributed and shall discharge the assignl'e, subject to compliance 
with the order of the court, from all liability as assignee to any 
-creditor of the insolvent. 

ARTICLE 7.-Dlt!CHAROE OP' THE INSOLVENT. 

§ 6077. Duty of debtor as to property. The debtor shall
upon demand deliver to the assignee all the commercial or account 
books he may have kept and all vouchers, notes, bonds, bills, securities 
or other evidences of debt, or writings in any manner relating to or hav
ing any bearing upon or connection with the property of such debtor; 
and he shall at the expense of the estate make and execute such deeds 
and writings and indorse such bills, notes and other negotiable 
papers, draw such checks and· orders for moneys deposited in bank 
-0r elsewhere and do all such other lawful acts and things as the 
assignee at any time reasonably requires and as are necessary or use
ful for confirming the assignment and enabling the assignee to 
demand, recover and receive all the estate and property so assigned 
especially any part thereof which is without this state. '

§ 6078. Refusal to execute instrument contempt. If the
debtor refuses or unreasonably neglects to execute an instrument 
when lawfully required pursuant to an order of the court, or disobeys 
any lawful order or judgment, he may be proceeded against as for a 
contempt of court. 

§ 6079. When insolvent may apply for discharge. At
any time after the expiration of six months from the adjudication of 
insolvency or, if no debts have been proved against the insolvent or 
if no assets have come to the hands of the assignee, at any time after 
the expiration of sixty days, the insolvent may apply to the court for 
� discharge from his debts . 
. § 6080. �otice of �pplication to creditors. Upon applica

t10n for the discharge bemg made the court shall order notice to be 
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given by the assignee by mail to all creditors who have proved their 
claims and by publication in such manner and for such length 
of time as the court may direct to appear on a day appointed for that 
purpose and show cause why a discharge should not be granted 
to the debtor. 

§ 6081. When not granted. No discharge shall be granted:
1. If such debtor has willfully sworn falsely in his affidavit an

nexed to his petition or schedule, or upon any examination in the 
course of the proceedings in insolvency, in relation to any material 
fact. 

2. If after the prt>sentation of the petition in insolvency, he shall
sell or in any way transfer or assign any of his property or collect 
any debt due him and shall not give a just and true account thereof 
on the hearing of his application, and shall not also pay over to the 
assignee all money so collected or the value of the property so 
assigned. 

3. If he shall secrete any part of his estate or any books or writ
ings relative thereto with the intent to defraud creditors. 

4. If he shall fraudulently conceal the names of any of his cred
itors or the amount of any sum due to any of them. 

5. If he shall pay or consent to the payment of any portion of
the debt of any of his creditors, or shall grant or consent to the 
granting of any gift or reward to any such creditor upon any express 
or implied contract or trust that the creditor so paid or rewarded 
should abstain or desist from opposing the discharge of such in
solvent. 

6. If he shall be �uilty of any fraud whatever contrary to the
true intent of this chapter. 

§ 6082. Method of opposing. Any creditor opposing the dis
charge of an insolvent may file a specification in writing of, the 
grounds of his opposition and the court may in its discretion order 
any question of fact so presented to be tried at the next term of the 
district court thereafter. 

§ 6088. Oath of insolvent. Before any discharge is granted
the insolvent must take and subscribe an oath to the effect that he 
has not done, suffered or been privy to any act, matter or thing speci
fied as a ground for withholding sucli discharge or as rendering it 
voidable if granted. 

§ 6084. When granted. Certificate of. The court shall, if
it satisfactorily appears that the creditor has made a full disclosure 
and delivery of all his estate as herein required and that he has in 
all things conformed himself t.o the directions and requirements of 
t.his chapter, grant him a certificate which shall state all fiduciary 
debts specially exempt from discharge and be in substance as follows: 
State of North Dakota, t In District Court, 
Coun t.y of ............ , f ss. . ........... Judicial District. 

To all· to whom these presents shall come, I ................ , judge 
of the district court of the ............ judicial district for the said 
county of ................ , send greeting: 

Whereas it has been made to appear to me that ..••.•••.••..•.. of 
.................... in the said county of ................ , whose 
estate has been assigned for the benefit of his creditors according to 
law, has made a full disclosure and delivery of all his estate And that 
ho has in all things c.onformed himself to the requirements of law 
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in that behalf made and provided, I do accordingly certify that said 
... . ... . .. . •. ••••. is absolutely and wholly discharged from all his 
debts which have been or shall be proved against his estate assigned 
as aforesaid, and from all his debts which are provable against his 
estate and which are founded on any contract made by him within 
this state or to be performed within the same and made subsequent 
to ( date of the taking effect of this act), and from all debts which are 
provable as aforesaid and which are founded on any contract made by 
him since that date and due to any persons who were resident within 
this state on the . ....... day of . . . . . .•. . . •. ... last, being t.he day of 
the first publication of the notice requiring creditors to show cause, 
and from all demands against him for or on account of any personal 
property wrongfully obtained, taken or withheld by him; and I do 
further certify that said . . . . . . . . . . . . . . . . . . . is forever exempted and 
discharged from arrest or imprisonment in any action or upon any 
proceeding in favor of any such person, arising within the time 
aforesaid, for or on account of any debt or demand whatever which 
might have been proved against his estate assigned as aforesaid. 

Given under my hand and the seal of said court this . . •••.•. •. ••• 
day of . . . . . • . . . . . . in the year . . . . . . . .  . 

� 6086. From what debts discharged. How discharge 
pleaded. The debtor shall thereupon, except as provided in the 
next section, be absolutely and wholly discharged from debts proved 
against his estate and from all debts provable under this chapter and 
founded on any contract made by him subsequently to the taking 
effect of this act and while a resident of this state, to be performed 
within the same, or due to any person residing therein at the time of 
the first publication of the notice requiring creditors to show cause 
and from all demands against him for or on account of any personal 
property wrongfully obtained, taken or withheld by him. Such dis
charge may be pleaded by a simple averment that on the day of its 
date it was granted to the debtor, setting forth a copy of the same, as 
a full and complete bar to all actions commenced on such debt or 
demands. The certificate shall be conclusive evidence of the fact and 
re1ularity of such discharge.

6086. From what not discharged. No debt created by the 
de tor's defalcation as a public officer, executor, administrator, e;uard
ian, receiver, trustee or assignee of an insolvent estate, or by the 
fraud or embezzlement of the debtor, or claim for goods attached or 
taken on execution by the debtor as an officer, or for misfeasance in 
office shall be discharged under this chapter, but the dividend 
declared thereon shall be payment of so much of said debt or claim. 
A claim for necessaries furnished to the debtor or his family shall not 
be so diseharged unless the claim is proved against his estate. 

§ 6087. Does not release persons liable with debtor. A
discharge shall not release or discharge a person liable for or with the 
debtor for the same debt as a partner, joint contractor, indorser, surety 
or otherwise. 

� 6088. Discharge of debtor once insolvent. A discharge 
shall not be granted to a debtor a second time insolvent whose assets 
do not pay fifty per cent of the claims proved against the estate, unless 
the assent in writing of thn·e-fourths in value of his creditors who 
have proved their claims is filed in the case at or before the time of 
the hearing of the application for discharge. No discharge shall be 
granted to a debtor a third time insolwmt: C\�m1ot that a debtor who 
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has paid all debts owing by him at the time of bis previous insol
vency or who bas been voluntarily released therefrom by his cred
itors shall be entitled to a discharge in the same manner and with 
the same effect as if be had not been previously insolvent. 

§ 6089. What preferences void. Recovery. If a person,
being insolvent or in contemplation of insolvency, within sixty days 
before the filing of the petition by him, with the view of giving a 
preference to any creditor or person who bas a claim against him or 
is under l iability for him, procures any part of his property to be 
attached or seized upon execution or makes any payment, pledge, 
assignment, transfer or conveyance of any part of his property, 
either directly or indirectly, absolutely or conditionally, with the 
intent and for the purpose of defrauding creditors, the person re
ceiving such payment, pledge, assignment, transfer or conveyance, 
or to be benefited thereby, having reasonable cause to believe that 
such person is insolvent or in contemplation of insolvency, or that 
such payment, pledge, assignment, trans.fer or conveyance is made 
in fraud of the rights of creditors, the same shall be void ; and the 
assignee may recover the property or the value of it from the person 
so receiving it or so benefited, but any transfer of property made, 
money paid, or security given in good faith for the purpose of pay
ing or securing a bona fl.de i ndebtedness shall be valid, whether such 
transfer was made, money paid, or security given before or after 
the taking effect of this law. 

§ 6090. When payment or security void. Judgments.
Any payment by the insolvent of a pre-existing debt or any pledge, 
assignment, transfer or conveyance of any part of bis property to 
secure the payment of the same, either directly or indirectly, abso
lutely or conditionally, made with the intent and for the purpose of 
defrauding bis creditors, and made within thirty days before the 
filing of the petition by the insolvent, shall be void, and the assignee 
may recover the property, or the value of it, from the ·person receiv
ing it, or to be benefited thereby. No j udgment rendered in an ac
tion which has not been pending for more than six months before 
the fl.ling of the petition by the insolvent and not docketed until 
within thirty days before the fil ing of such petition shall be a lien 
upon the whole property of the insolvent. 

§ 609 1 .  Judgment, when ftnal. New trial. The judg
ment of the district court granting or refusing the application of the 
insolvent for a discharge from bis deibts, as mentioned in section 
6084, shall be final and shall not 1be subject to an attack on any 
proposition by or against the insolv.ent unless a new trial is granted 
or an appeal to the supreme court from such judgment procured 
within thirty days, or such furt�er time as the court shall allow, 
not exceeding sixty days, after the entry of such j udgment in the 
office of the clerk of the district court of the county wherein such 
insolvent resided at the commencenwnt of the insolvency pro-
ceedings. 

§ 6092. Appeals. Appeals may be taken to the supreme
court by such insolvent from an adjudication of insolvency or an 
adjudication refusing a discharge of bis debts, or from an order 
granting a new trial, vacating his discharge, or by any creditor 
opposing' sucb discharge, from any order granting a new trial, or an 
order in favor of the insolvent. upon a new trial of the application 
for a discharge ; which appeal shall be taken as ordinary appeals in 
civil actions. 
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.ARTICLE 8. - PROCEEDINGS PECULIAR TO PARTNERSHIPS. 

§ 6093. Petition and procedure. Two or more persons who
.are partners in business may be adjudged insolvent either on the 
petition of such partners or any of them, or on the petition of one or 
more creditors holding debts provable against the firm amounting to 
at least four hundred dollars. The same proceedings shall be had 
therein as in the case of an individual except as hereinafter provided, 
and in such proceedings an assignee may be appointed who shall take 
possession of all property of the firm and also of the separate prop
erty of each of the general partners. If the petition is made by one 
or more, but not by all of the partners, ten days' notice of the time 
and place of the hearing of the petition shall be given to the other 
partners, if within the United States. All the creditors of the firm 
and the separate creditors of each partner may prove their respective 
-debts.

� 6094. By whom assignee chosen. How partnership
and individual property applied. The assignee shall be chosen

· by the creditors of the partnership. He shall keep separate accounts
-0f the property of the partnership and the separate estate of eaob
member thereof ; and after deducting out of the whole amount re
ceived by him the whole of the expenses and disbursements, the net
proceeds of the partnership property shall be appropriated to pay the
creditors of the partnership and the net proceeds of the separate
estate of eaoh partner shall be appropriated to pay his separate cred
itors. If there is any balance of the separate estate of any partner
.after payment of his separate debts, such balance shall be added to
the partnership estate for the payment of the partnership creditors ;
if there is any balance of the partnership estate after payment of the
partnership debts, such balan� shall be appropriated to and divided
among the separate estates of the several partners according to their
respective right and interest therein, and the sum so appropriated to
the separate estate of each partner shall be applied to the payment of
his separate debts.

§ 6096. Rule governing discharge. The certificate of dis
charge shall be granted or refused to each partner as the same would
-0r ought to be if the proceedings bad been against him alone. If
.such partners reside in different judicial districts, the court in whioh 
the petition is first filed shall retain ex.elusive jurisdiction over the 
-case. 
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§ 683, C. Civ. P,
am'd,

!l 884, C. Civ, P. 
am'd. 

§ 685, C. Civ. P.
am'd.

I 686, C.  Civ P. 

§ 687, C. Civ. P.

§ 688, C, Civ. P. 
am'd.

§ 689, C. Civ.P,

§ 689, C. Civ. P.
am'd.
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C H A P T E R  3 9 .  

SPECIAL PROCEEDINGS OF A CIVIL NATURE . 

.ABTICLE 1 . - PRELIMINARY PROVISIONS. 

§ 6096. Parties to. When a special proceeding is prosecuted·
by, one having a special interest in the proceeding, it shall not be 
necessary for the state to be joined as plaintiff therein, but the per. 
son prosecuting the same shall be known as the plaintiff and the 
adverse party as the defendant. 

§ 6097. Judgment in defined. Motion and order. A
judgment in a special proceeding is the final determination of the 
rights of the parties therein. The definitions of a motion and an 
order in  a civil action are applicable to similar acts in a special 
proceeding. 

ARTICLE 2. - WRIT OF CERTIORARI.

§ 6098. When and by whom granted. A writ of certiorari
may be granted by the supreme and district courts, when inferior 
courts, officers, boards or tribunals have exceeded their jurisdiction 
and there is no appeal, nor, in the judgment of the court, any other 
plain, speedy and adequate remedy. 

§ 6099. How application made. The application must be
made on affidavit by the party beneficially interested, and the court 
may require a notice of the application to be given to the adverse 
party or may grant an order to show cause why it should not be
allowed or may grant the writ without notice. 

§ 6 100. To whom directed. The writ may be directed to the
inferior court, tribunal, board or officer, or to any other person 
having the custqdy of the records or proceedings to be certified. 

§ 6 101. Requisites of writ. The writ of certiorari shall com.
mand the party to whom it is directed to certify fully to the court 
issuing the writ at a specified time and place, and annex to the writ a 
transcript of the record and proceedings, describing or referring to 
them with convenient certainty, and a statement of other matter 
specified in and required by the writ, that the same may be reviewed 
by the court, and requiring the party in the meantime to desist from 
further proceedings in the matter to be reviewed. 

§ 6102. To officer whose term has expired. A writ of cer.
tiorari may be issued to and a return to a writ of certiorari may be 
made by an officer, whose term of office has expired. Such an officer 
may be punished for a failure to make a return to the writ as required 
thereby, or to make a further return as required by an order for that 
purpose. 

§ 6103. Stay of proceedings. If a stay of proceedings is not
intended, the words requiring the stay must be omitted from the writ ; 
these words may be inserted or omitted in the sound discretion of 
the court, but if omitted, the power of the inferior court or officer is 
not susp0nded or the proceedings stayed. 

§ 6104. Other proofs permitted if officer dies, etc. If the
officer or other person whose duty it is to make a return dies, absconds. 
or moves from the state, or b�comes insane after the writ is issued, 
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and before making a return or after making an insufficient return, and 
it appears that there is no other officer or person from whom a suffi
cient return can be procured by means of a new writ, the court may 
in its discretion permit affidavits or other written proofs relative to the 
matters not sufficiently returned to be produced and may hear. the 
case accordingly. The court may also in its discretion _permit either 
party to produce affidavits or other written proofs relative to any 
alleged error of fact or any other question of fact, which is essential 
to the jurisdiction of the body or officer to make the determination to 
be reviewed, when the facts in relation thereto are not sufficiently 
stated in the return and the court is satisfied that they cannot be made 
to appear by means of an order for a further return. 

§ 6 1 06. How served. The writ must be served in the same u10, 0. 0tf. P •
manner as a summons in a civil action except when otherwise expressly 
directed by the court. 

§ 6 1 06. Extent of review. The review upon this writ cannot § 881, O. 0tT. P
be extended further than to determine whether the inferior court, 
tribunal, board or officer has regularly pursued the authority of such 
court, tribunal, board or officer. 

� 6 1 07. Return of writ and hearing. If the return to the ll 89Z. c. ctv. P · 
wnt is defective the court may order a further return to be made. am'd. 
Any record made by the inferior court, officer, board or tribunal may 
be impeached by the return to the writ, or in the cases mentioned in 
section 6104 by affidavits or other written proof. U�n the final 
hearing the court must hear the parties, or such of them Ila may attend 
for that purpose, and may thereupon give judgment either affirming, 
or annulling, or modifying the proceedings below. 

§ 6 1 08. Judgment sent below. A copy of the judgment 1 -. o. 01Y. P
signed by the clerk must be transmitted to the inferior court,"tribunal, 
board or officer, having custody of the record or proceedings certi-
fied up. 

§ 6 1 09. Judgment roll. A copy of theJ'udgment signed by the 1 -. 0. 0tT. P,
clerk, entered upon or attached to the writ an return, constitutes the 
judgment roll. 

ARTICLE 8. - WRIT OP MANDAMUS, 

§ 6 1 1 0. l3y and to whom issued. The writ of mandamus may 11 •, o. 0t.,., P;
be issued by the supreme and district courts to any inferior tribunal, 
corporation, board or person to compel the performance of an act 
which the law specially enjoins as a duty resulting from an office, 
trust or station ; or to compel the admission of a party to the use &Bd 
enjoyment of a right or office to which he is entitled and from which 
he is unlawfully precluded by such inferior tribunal, corporation . 
board or person. 

§ 8 1 1 1 . When issued. The writ must be issued in all casef § 696, 0. 0lT. P. 
when there is not a plain, speedy and adequate remedy in the ordinary 
course of law. It must be issued upon affidavit upon the application 
of the party beneficially interested. 

§ 6 1 1 2. Alternative or peremptory. The writ may be either D co1, c. 01v. P
alternative or peremptory. The alternative writ must state generall:v 
the allegation against the party to whom it is directed and command 
such party immediately upon the receipt of the writ, or at some other 
apecified::.time, to do the act required to be performed or to snow 
cause before the court at a specified time and place why he has not 
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done so. The peremptory writ must be in a similar form except that 
the words requiring the party to show cause why he has not obeyed the 
command must be omitted and a return day•inserted. 

§ 6 1 1 3. When each may issue. When the application to the
court is made without notice to the adverse party and the writ is 
allowed, the alternative writ must be first issued; but if the applica
tion is upon due notice and the writ is allowed, the peremptory writ 
may be issued in the first instance. The notice of the application, 
when given, must be at least ten days. The writ cannot be granted. 
by default. The case must be heard by the court whether the adverse 
party appears or not. 

§ 6 1 1 4. Answer. On the return of the alternative writ, or the
day on which the application for the writ is noticed, the party on 
whom the writ or notice has been served may show cause by answe1 
under oath made in the same manner as an answer to a complaint in 
a civil action. 

§ 6 1 1 6. Jury may assess damages. If an answer is made,
which raises a question as to a matter of fact essential to the determi
nation of the motion and affecting the substantial rights of the par
ties and upon the supposed truth of which allegation the application 
for the writ is based, the court may in its discretion order the ques
tion to be tried before a jury, and postpone the argument until such 
trial can be had and the verdict certified to the court. The question 
to be tried must be distinctly stated in the order for trial and the 
county or subdivision must be designated in which the same shall be 
had. The order may also direct the jury to assess any damages which 
the applicant may have sustained in case they find for him. 

§ 61 16 .  Latitude of proo:t: On the trial the applicant is not
precluded by the answer from any valid objection to its sufficiency 
and may countervail it by proof either in direct denial or by way of 
avoidanc.e. 

§ 6 1 1 7. New trial Where motion made. The motion for
new trial must be made in the court in which the issue of fact is 
tried. 

§ 6 1 1 8. Transmission of verdict. If no notice of a motion
for a new trial is given or, if given, the motion is denied, the clerk 
within five days after rendition of the verdict or denial of the motion 
must transmit to the court in which the application for the writ is 
pending a certified copy of the verdict attached to the order of trial 
after which either party may bring on the argument of the applica
tion upon reasonable notice to the adverse party. 

§ 61 19. Hearing. If no answer is made, the case must be
heard on the papers of the applicant. If the answer raises only ques
tions of law or puts in issue only immaterial statements not affecting 
the substantial rights of the parties, the court must proceed to hear 
or fix a day for hearing the argument of the case. 

§ 6 120. Damages. Peremptory writ. If judgment is given
for the applicant, he may recover the damages which he has sustained 
as found by the jury, or as may be determined by the court, or referee 
upon a reference to be ordered, together with costs ; and for such dam
ages and costs execution may issue ; and a peremptory mandamus 
must also be awarded without delay. 

§ 6121. How writ served. The writ must be served in the
same manner as summons in a civil action exc{lpt wh;_,u otherwise 
expressly directed by order of the court. Service upon a majority of 
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the members of •my board or body is service upon the board or body 
whether at the time of the service the board was in session or not. 

§§ 6122-8129 

§ 6 122. Disobedience. Punishment. When a peremptory 1 w, o. c1,.. P
mandamus has been issued and directed to any inferior tribunal, 
corporation, board or person, if it appears to the court that any mem-
ber of such tribunal, corporation, board or such verson upon whom 
the writ has been personally served has without Just excuse refused 
or neglected to obey the same, the court may upon motion impose a 
fine not exceeding one thousand dollars. In case of persistence in a 
refusal of obedience the court may order the party to be imprisoned 
until the writ is obeyed and may make any orders necessary and proper 
for the complete enforcement of the writ. 

ARTICL E 4. - WRIT OF PROHIBITION, 
§ 6123. Definition of. The writ of prohibition is the counter- § 708, o. 01v. p

part of the writ of mandamus. It arrests the proceedings of any 
tribunal, corporation , board or person, when such proceedings are 
without or in excess of the jurisdiction of such tribunal, corporation , 
board or person. 

§ 6 1 24. By whom and when issued. It may be issued by 1 100. c. c1v. P
the supreme and district courts to an inferior tribunal, or to a cor-
poration, board or person in all cases, when there is not a plain , 
speedy and adequate remedy in the ordinary course of law. It is 
issued upon affidavit on the application of the person beneficially 
interested. 

§ 6126. Alternative or peremptory. The writ must be 1 110, O. otT. P
alternative or peremptory. The alternative writ most state generally 
the allegation against the party to whom it is directed, and command 
such party to desist or refrain from further proceedings in the action 
or matter specified therein, until the further order of the court from 
which it is issued, and to show cause before such court at a specified 
time and place why such party should not be absolutely restrained 
from any further proceedings in such action or matter. The per-
emptory writ must be in a similar form, except that the words requir-
ing the party to show cause why he should not be absolutely 
restrained, etc., must be omitted and a return day inserted. 

§ 61 26. Other laws applicable. The provisions for the pro- 1 n1, o. CIT. P
c.eedin'l: under the writ of m,mdamus except the first three sections 
thereof apply to this proceeding. 

ARTICLE 5. - MISCELLANEOUS PROVISIONS. 
§ 6 127. What writs issue in vacation. Writs of certiorari, 1m, c. ct ... P

mandamus and prohibition may be issued by a judge of the district am'd. 
court in vacation, and when issued by a judge of the district court 
may be made returnable and a hearing thereon be had in vacation. 

§ 6128. Rules of practice. Except as otherwise provided in I 713, o. otT. P
this chapter, the provisions of chapters 3 to 34 of this code are appli-
cable to and constitute the rules of practice in the proceedings men-
tioned in this chapter. 

§ 6 129. New trials and appeals. The provisions of ohapters 1 71', 0. Ctv. P
10 and 14 relative to new trials and appeals, except in so far as they 
are inconsistent herewith, apply to the proceedings mentioned in this 
chapter. 

1 26 L  
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C H A PT E R  40 .  

SUMMARY PROCEEDINGS. 

ARTICLE 1. - Cor-Jl'ESSION OF JUDGMENT WITHOUr ACTION. 
l 'IU, O. Olv. P. § 6 1 30. For what confessed. A judgment by confession may

be entered without action, either for money aue or to become due, or 
to . secure any person against contingent liability on behalf of the 
defendant, or both, in the manner prescribed by this chapter. 

1 ne. Q. 01T. P. � 6 1 3 1. Verifted statement. Contents. A statement in 
wnting must be made, signed by the defendant and verified by his 
oath, to the following effect : 

1. It must state the amount for which judgment may be entered
and authorize the entry of judgmt,nt therefor. 

2. If the judgment to be confessed is for money due or to become
due, it must state concisely the facts out of which the debt arose, 
smd mm:t show that the sum confessed therefor is justly due or to 
become due. 

i$. 11 tne judgment to be confessed is for the purpose of securing 
the plaintiff against a contingent liability, it must state concisely the 
facts constituting the liability and must show that. the sum confessed 
therefor does not exceed the amount of such liability. · fm, o . .  �. P. § 6 1 32. Procedure in court. Execution. The statementam must be presented to the district court or a judge thereof and, if the 
same is found sufficient, the court or judge shall make an order that 
judgment be entered by the clerk, whereupon the statement and order 
may be filed in the office of the clerk, who shall enter in the judg
ment book a judgment for the amount confessed with costs. The 
statement and affidavit with the judgment shall thenceforth become 
the judgment roll. Execution may be issued and enforced in the 
same manner as upon judgm1:.nta in other cases in such courts. When 
the debt for which the judgment is recovered is not all due, or is pay
able in installments and the installments are not all due, the execu
tion may issue upon such judgment for the collection of such install
ments as have become due, and shall be in the usual form, but shall 
have indorsed thereon by the attorney or person issuing the same a 
direction to the sheriff to collect the amount due on such judgment 
with interest and costs, which amount shall be stated with interest 
thereon and the costs of said judgment. Notwithstanding the issue 
and collection of such execution, the judgment shall remain as 
security for the installments thereafter to become due, and whenever 
any further installments become due, execution may in like manner 
be issued for the collection and enforcement of the same. 

0 I '118. O. Clv. P 

ARTICLE 2. - SVBMITTINO A CoNT ROVEBSY WITHOUT ACTION. 

§ 6 1 33. Requisites of the case. Parties to a question in
difference, which might be the subject of a civil action, may without 
action agree upon a case containing the facts upon which the con
troversy depends, and present a submission of the same to any court 
which would have jurisdiction if an action had been brought. But it 
must appear by affidavit that the controversy is real and the proceed. 
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ing in good faith to determine the rights of the parties. The court 
shall thereupon hear and determine the case and render judgment 
thereon, as if an action was pending. 

§§ 613(-6141 

§ 61 34. Entry of judgment. Judgment roll. Judgment 1 ne, O. ClT. P. 
shall be entered in the judgment book as in other cases, but without 
costs for any proceeding prior to trial. The case, the submission and 
a copy of the judgment shall constitute the judgment roll. 

§ 6 136. Judgmei;it enforceable as other judgments. The 1 120, o. c1T. P,
judgment may be enforced in the same manner as if it had been 
rendered in an action and shall � subject to appeal in like manner. 

ARTICLE 3. - RELIEF oF PERSONS CONFINED IN JAIL ON CmL 
PROCESS, 

§ 6136.  Discharge authorized. Every person confined in l T'..t, C. CIT. P.jail on execution issued on judgment recovered in a civil action shall 
be discharged therefrom at the end of ten days from his first confine- • 
ment therein upon the conditions hereinafter specified. 

§ 6 1 37. Notice of application. Such person must cause notice 1 '122, c. ,c1v. P.
in writing to be given to the plaintiff or his attorney when and where am d. 
he will apply to the judge of the district court of the county in which 
he is confined for the purpose of obtaining a discharge from his 
imprisonment. 

§ 6138. How served. Such notice must be served by deliver- o ,3 ,. c. CIT. P.ing to and leavin:J with the plaintiff or his attorney in the action a am'd. 
copy thereof, if they, or either of them, reside in this state ; otherwise 
notice may be' served by mail. The notice shall be served a sufficient 
time before the time specified therein for the hearing of the applica-
tion to allow the person upon whom it is served time to att.end by the 
usual route Q/. travel and one day for preparation. 

§ 6139. Hearing. At the time and place specified in the notioe I '124, o. CIT. p,such person must be taken under the custody of the sheriff before 
such district judge and examined on oath concerning his property and 
effect& and the disposal thereof and his ability to pay the judgme:Q.t 
for which he is committed; and such district ju<lge shall also hear any 
other legal and pertinent evidence that may be produced by the debtor 
or creditor ; and such examination must at the election of the creditor 
be reduced to writing and subscribed and s'wom to by the debtor and 
other witnesses. 

§ 8 140. Oath of prisoner. If upon such examination the judge 1 '125, o. Clv. P.belore whom the same is had shall be satisfied that the prisoner is 
entitled to his discharge, he shall administer to him the following 
oath : 

I, • •••. . . •. • ••. • • .  , do solemniy swear ( or affirm) that I have not 
any estate, real or personal, to the amount of ten dollars, exc.ept such 
as is by law exempt from levy and sale on execution, and that I have 
not any other estate, nor have I conveyed, concealed or in any way 
disposed of any of my property, real or personal, with design to secure 
the same to my use, to hinder, or delay, or defraud my creditors. So 
help me God. ( Signed A. B. ) 

§ 6141 .  Certificate of discharge. After administering the I '12&. c. etv. P.oath the judge must make a certificate under his hand as follows: am'd. 
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To the sheriff of the county of . • . . . • • . . . . .  : I do hereby certify 
that • • • • • . • . . . •. . , COD;fined in your jail upon an exe�utio1;1 at the su!t
of . . • • . • • . . . • .  1s entitled to be discharged from unpnsonment, if 
he is imprisoned for no other cause. 

1 727, c  .. �tr. P § 6 1 42 . Forever exempt. The jailer upon receiving such 
am · certificate must forthwith discharge the prisoner, if he is imprisoned: 

for no other cause. The prisoner after being so discharged shall be 
forever exempt from arrest or imprisonment for the same debt, unless 
he shall be convicted of having sworn falsely_ upon his examination 
or in taking the oath herein prescribed. 

1 '128. 0. ClT, P. § 6 1 43. Judgment remains against estate. The judgment 
against any prisoner who is discharged as herein provided for, shall 
remain in full force against the estate which may then or at any time 
after belong to him. And the plaintiff may take out a new execution 
against the �oods and estate of the debtor in like manner and with 
like effect as 1f he had never been committed in execution. 

1 '129, 0. etT. P, § 6144. Prison costs. If the debtor shall undertake to satisfy 
the execution, he shall not be entitled to his discharge from imprison

. ment until he has paid all the charges for his commitment and sup. 
port in prison in addition to the sum due on the execution and the 
costs and charges thereon. 

l 'lll0, o. c1.,.. P. § 6 1 46. Discharge by plaintift: The prisoner may at any 
time be discharged upon the order of the plaintiff in the action; and, 
when so discharged, such debtor shall not thereafter be liable 
to imprisonment again for the same cause of action. 

l '181, o. c1.,., P. § 6146 .  Creditor to advance prison costs. Whenever a
debtor is committed to jail on execution in a civil action, the creditor 
or some one in his behalf must from time to time advance to the 
sheriff or jailer sufficient money to pay for the support of such 
prisoner ; and in case such creditor shall neglect or refuse so to 
advance the money for such prisoner's support upon the sheriff's or 
jailer's demand, the jailer must, at the expiration of twenty.four 
hours after such demand, discharge such prisoner from custody and 
such discharge shall have the same effect as a discharge by order of 
the creditor. 

1 '182, c . •  �tv. P. � 6 1 47. May apply every ten days for discharge. If sucham · judge does not discharge the prisoner, he may apply for his discharge 
at the end of every succeeding ten days in the same manner as above 
provided and the same ?roceedings must thereupon be had. 

1 738, C. Clv. P. § 6 1 48. AppeaJ . Either party may appeal to the supreme 
court from the order of the district judge granting or refusing a 
discharge from imprisonmiJlt under these provisions in the same· manner as from an order granting, refusing, C'Ontinuing or modifying
a provisional remedy.
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C H A P T E R 4 1 . 

CHANGE OF NAMES OF PERSONS AND PLACES. 

§ 6 1 49. Court authorized to change. The district court � 13&, o. c1v. P. 
1hall have the authority to ohange the names of persons, towns, vil-
:agee and cities within this state. 

§ 6 1 60. Petition. Contents. Any person desiring to ohange § 731, 0. <.:lv. P. 
tli.e or her name may file a petition in the district court of the oounty 
>r subdivision in which such person may be a resident, setting forth :

1. That the petitioner has been a bona fide citizen of such
xmnty or subdivision for at least six months prior to the filing of the 
petition. 

2. The oaUBe for which the change of the petitioner's name is
10ught. 

3. '.[he name asked for.
And it shall be the duty of the judge of the district court at any

term thereof after the filing of such peijtion, upon being duly satis-
6ed by proof in open court of the truth of the allegations set forth in 
the petition and that there exists proper and reasonable cause for chang
ing the name of the petitioner and that thirty days' previous notice of 
the intended application has been given in some newspaper printed 
in such district, to order and direct a change of the name of such 
petitioner and to direct that such order be entered by the clerk in the · 
Journal of the court. 

§ 6 1 5 1 . Town, village or city. Petition. Whenever it may P36, o. c1v. P.
be desirable to change the name of any town, village or city in any 
county of the state, a petition for that purpose may in like manner be 
filed in the district court of the county or subdivision in which such 
town, village or city is situated, setting forth the cause why such 
change of name is desirable and the name asked to be substituted, 
and the court on being satisfied by proof that the prayer of the 
petitioners is just, proper and reasonable and that notice as in case of 
the change of names of persons provided for in the preceding sec-
tion has been given and that two-thirds of the legal voters of such 
town, village or city desire such change of name and that there is no 
other town, village or city in the state of the name asked for, may 
order and direct such change of name and direct the clerk to enter 
such order upon the journal of the court. 

§ 6 1 52. Costs. Not to affect rights or pending actions. pa1, o. 01v. P. 
AIY proceedings under this chapter shall be at the cost of the peti
tioner or petitioners and judgment may be entered against him or 
them for costs as in other civil actions ; provided, always, that any 
change of name under the provisions of this chapter shall in no man
ner affect or alter any action or legal proceedings then pending, or 
any right, title or interest whatsoever. 
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CODE OF CIVIL PROCEDURE. Tre8pa8s of Animals . 

C H A P T E R  42.  

TRESPASS OF ANIMALS. 

§ 6 1 63. Liability of owner for. Any person owning or hav
ing in his charge or possession any horses, mules, cattle, goats, 
sheep or swine or any such animals, which shall trespass upon the 
lands of another whether fenced or not fenced, shal l be liable to the 
party injured for all  damages sustained by him by reason of such 
trespassing, to be recovered in a civil  action in the county in which 
such damages occurred, and the p1·oceedings shall be the same in al l 
respects as in other civil actions except as herein modified ; provided, 
that no property shall be exempt from execution issued upon j udg
ment obtained under this chapter except absolute exemptions ; and 
provided, further, that the party claiming damages under the pro
visions of this chapter shall bring an action to recover the same 
within sixty days after the infliction of such damages ; provided, 
none of the provisions of this chapter shall •be construed as con
flicting with the provisions of section 1549 of the political code, per
mitting stock to run at large from the first day of November unt i l  
the first day O'f April of  each year. 

§ 6 1 64. Owner defined. Any person occupying or cultivating
lands shall be considered the owner thereof in any action under the 
provisions of the last section. 

§ 6 1 66. Notice of damages. The party sustaining damages
from the trespass of animals before commencing an action therefor 
shall, if he knows to whom such animals belong, notify him or the 
person having them in charge of such damage and the probable 
amount thereof. 

§ 6 1 66. Custody until damages paid. Notice to owner
where known. The person suffering damages as aforesaid may keep 
such offending animals in custody until the damages and costs are 
•paid or until good and sufficient secm·ity is given therefor, such se
curity to be approved by a justice of the peace in and for said town
ship or county as provided for in cases of bond in arrest and bail. No
tice of the giving of such security must be given the person holding
such stock at least one day before the approval of such security with
the day and hour when such security will be submitted to such
justice for approval. When such secm·ity is approved-as herein pro
vided, said justice shall issue an order direct to the person holding
such stock to forthwith deliver such stock to the party entitled there
to, and the official receiving such order shall take such stock and
deliver the same to the person entitled thereto. The costs may be
charged as part of the cost in the action to determine the rights of
the parties regarding such stock and whenever any animals are
restrained under this chapter, the person restraining the s.tme shall
forthwith notify the owner or person,  in whose custody the animals
were at the t ime the trespass was committed, of their seizure, if he
knows such owner or person.

§ 6 1 67. Trial Judgment lien on animals. Upon the trial
of an action under the provisions of section 6153 the plaintiff shall
prove the amount of damage sustained and, if be bas kept in
custody the animals committing such damage, the amount of ex•
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pense incurred therefor. And any judgment rendered in the action 
against the defendant shall be a lien upon the animals and they may 
be sold and the proceeds appl ied to the satisfaction of the j udgment 
as in other cases of sale of personal property on execution ; but if it 
shall appear upon the trial that no damage was sustained, judg
ment shal l be rendered against the plaintiff for costs and for any 
damages sustained by defendant. 

§ 6 1 68. Service on unknown owner. If upon the trial it
appears that the defendant is not the owner or person in charge of 
the offending animals, the action shall be dismissed as to him and 
may proceed as against a defendant whose na,me is unknown. If 
at the commencement of the action the plaintiff does not know the 
name of the owner, or keeper of such offending animals, he may 
bring an action against a defendant unknown. In such case service 
shall be made by publishing a copy of the summons with a notice 
stating the nature of the action, in a newspaper, if there is one pub
lished in the county and, if not, by posting copies of the summons 
and notice in three public places within the county, in either case 
not less than ten days previous to the day of trial . 

§ 6 1 59. Sale. Disposition of surplus. After judgment shall
have been rendered against the defendant unknown as aforesaid, 
the offending animals shall be sold, and after the judgment and 
�osts have been satisfied, if there is any surplus, it shall be placed in 
the hands of the county treasurer for the benefit of the owner, and if 
the owner does not appear and claim the same within one year from 
the day of sale, it shall be paid into the school fund of said county. 
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