
coo:E OF CRIMINAL PROCEDURE. 

<J HA PT E R  1 .

PRELIMINARY PROVISIONS. 

§ 7740. Title. This act shall be known as the code of criminal
procedure of the state of North Dakota. 

§ 774 1 .  Crime defined. Punishments. A crime or public
offense is an act committed or omitted in violation of a law forbid
ding or commanding it, and to which is annexed, upon conviction, 
either of the following punishments : 

1 . Death.
2. Imprisonment.
3. Fine.
4. Removal from office.
5. Disqualification to hold and enjoy any office of honor, trust or

profit under this state, or 
6. Other penal discipline.
§ 7742. Division of crimes. Crimes or public offenses are

divided into : 
1. Felonies.
2. Misdemeanors.
§ 7743. Felony defined. :Misdemeanor defined. A felony

is a crime which is or may be punishable with death or imprisonment 
in the penitentiary ; every other crime is a misdemeanor. When a 
crime punishable by imprisonment in the penitentiary is also punish
able by fine or imprisonment in a county jail, in the discretion of the 
court or jury, it is, except when otherwise specifically declared by law 
to be a felony, a misdemeanor for all purposes after a judgment 
imposing a punishment other than imprisonment in the penitentiary. 

§ 7744. Punishment only on conviction. No person can be
punished for a public offense except upon legal conviction in a court 
having jurisdiction thereof. 

§ 7746. How crimes prosecuted. Exceptions. Every pub
lic offense must be prosecuted by information or indictment, except : 

1. ,vhen proceedings are had for the removal of a civil officer of
the state, or an officer of some J?<llitical subdivision thereof. 

2. Breaches of military discipline arising in the militia, when in
.actual service, and in the land and naval forces in time of war or 
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public danger, or which this state may keep, with the consent of oon
gress, in time of peace. 

3. Offenses tried in justices', police and county courts in cases
concerning which lawful jurisdiction is or may be conferred upon such
courts. • 

§ 7746. Criminal action defined. The proceeding by which
a party charged with a public offense is accused and brought to trial 
and punishment, is known as a criminal action. 

§ 7747. How prosecution entitled. A criminal action is
prosecuted in the name of the state of North Dakota as a party against 
the party charged with the offense. 

§ 7748 . Party defendant. The party prosecuted in a criminal
action is designated in this code as the accused or as the defendant. 

§ 7749. Rights of defendant. In all criminal prosecutions
the party accused shall have the right : 

1 .  To appear and defend in person and with counsel. 
2. To demand and be informed of the nature and cause of the

accusation. 
3. To meet the witnesses against him face to face.
4. To have the process of the court to compel the attendance of

witnesses in his behalf. 
6. To a speedy and public trial, and by an impartial jury of the

county in which the offense is alleged to have been committed or is 
triable, but subject to the right of the state to have a change of the 
place of trial for any of the causes for which the party accused may 
obtain the same. 

§ 7760. Only once prosecuted. No person can be twice put
in jeopardy for the same offense ; nor can any person be subjected to 
a second prosecution for a public offense for which he has once been 
prosecuted and convicted or acquitted or put in jeopardy, except as 
provided by law for new trials. 

§ 776 1 .  Witness against self. Restraint, extent of. No
person can be compelled in a criminal action to be a witness �ainst 
himself ; nor can a person charged with a public offense be subJected 
before conviction to any more restraint than is necessary for his 
detention to answer the charge. 

§ 7762. How conviction can be had. No person can be con
victed of a crime or public offense unless by the verdict of a jury, 
accepted and recorded by the court, or upon a plea of guilty, or upon 
a judgment against him, his demurrer having been overruled, or upon 
a judgment of a justice's court, or such other courts as are or may be 
created by law for cities, incorporated towns and villages, or county 
courts exercising increased jurisdiction as provided in section 111 of 
the constitution, in cases in which such judgment may be lawfully 
given without the intervention of a jury, or by the judgment of a 
court, a jury having been waived, upon a criminal charge not amount
ing to a felony. 
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C H  P T E R  2 .

corRTR HAVL:"G ,TURI DICTIO I CRIM INAL ACTIONS. 

§ 7753.  Jurisdiction of district court. There i s  in each of 1 1s, o. cr. r.
the ju<l i<'ial districts of this . tate a court denomi nated the di t rict am'd. 
c.ourt, w it h j ur isdiction conferred by the constitution of t his stat e  and 
the laws pnsi-ed in  pnr uance t hereof, and ha dug, among other things, 
common law j urisd iction and authori ty wi thin their resp dive judicial 
districts for the redress of all wrongs commit ted against the laws of 
this state , a ffecting persons or property. 

§ 7754. Where district courts held. Each of the said dis- !l 16 ,  c. cr. P:-

trict courts may be held, for the trial of criminal aC'tions, in  any am'd. 
organiwcl county or in any judicial subdivision in the same district, 
as is or may be prodded by law .  

§ 775 5 .  Always open. Questions of  fact. Terms. The
said <lis t rid courts an' a lways open for t he purpose of heari 1 1g and 
<h•tnmining all questions, motions and applications of every kind and 
charactl ' r in criminal act ions or proceedings of which they have orig
inal or appe l la te jurisdict ion , except issues of fact : and said questions, 
mot ions 1rnd appl icat ion may be heard and determ ined at  any place 
within t he j udicial cl ii-trict i n  wh ich is situated the county or judicial 
eulxlivis ion when• in tho action or proceeding is brought or is pend
ing. But  issues of fad in all criminal actions or proceedi ngs must be 
tried at a rc>gular term of the court in the county or j udicia l  subdi
v ision in wh i < ·h the same is lega l ly  brought or to which the place of 
trial is changed as prov idNl by law .  

§ 775 6 .  Jurisdiction of district courts specified. Each of § 17. c. or. P'.-
aw'd. the sai <l district courts has and must exercise jurisdict ion and 

· authority :
1 .  T� inquire, by t he in tervent ion of a grand jury when required

by law, of a l l  public offl'n ses commi t ted or t riable in the county or
judicial subdiv ision for which the court may be held.

2. To inquire into t he cause of the detent ion of al l porsons
imprisonPc l  i n  the jail  of the eou n ty or judicial snhclivision ,  or other
wise deta incc l .  and to make an order for t hc·ir recommitment or d i s
charge, or other disposi t ion, according to law.

3. To hear. t ry and determine  as l im ited by law, all accusations in
writing pn•sen t cd hy a grand jury .  or otherwise as provided and for
the caui,es sp( • < · ifie c l  i n sc >ct i on ,�2-! of this code, against any distric-t ,
county; tmrnsh ip. ci ty or mun i C' i pal officer or state officer not liable
to impe>achment, for misconduct ,  malfeasan<'e. crime or m isdemeanor
in office> or for habi tua l clru n k l 'n l l !.'SS or grosi- incompetency and upon
convicti on to enter judgment as prescribed by law.

4. To hear, try and dPtermine ,  upon in format ion or indictmen t  or
otherwise ai; prO\· icled hy law, prosecut ions for crimes or public
offenses com mi t f rd against t he laws of this state, and to issue wri ts
and proc-ess and do al l  ot lwr acts there in  according to law as may be
necessary in the exercise of said j urisdiction and authority ,  whether
original or appellate, and upon convict ion of any such crime or pub
lic offense , to impose the punishment  prescrihecl by law therefor.

§ 7767.  Decisions of district courts reviewable. The final § 18. c. or. P.
decisions of the district courts in criminal act ions, are reviewablfl and a.m'd, 
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determinable by the supreme court, according tp law, on appeals 
bringing up for review the record and proceedings therein. 

§ 7768. Jurisdiction. Justices. :Mag1Btrates. County
courts. As limited by law directing the place of exercisin� their 
jurisdiction and authority, county, city, township and other Justices 
of the peace, police magistrates and, when authorized by law, the 
judges of the county oourts and the county courts shall have j uris
diction and authority throughout the counties or the judicial sub
divisions in which the county, city, township or municipality for 
which they are respectively elected, are located: 

1. To act as committing magistrates under the provisions of this
code or other laws of this state conferring the same. 

2. To hear, try and determine such petit misdemeanors as, by tbe
constitution of this state and the justices' code or this code or other 
laws, jurisdiction is now or may hereafter be conferred upon them to
punish. 

3. To adjudge and impose the punishment preeoribed by law,
upon conviction, in all cases within their jurisdiction to hear, try and 
determine. 

C H A P T E R  3 .  

PREVENTION OF PUBLIC OFFENSES • 

.ARTICLE 1. - LAWFUL RESISTANCE. 

§ 7769. To commission of offense. By whom. Lawful
resistance to the commission of a public offense may be made : 

1 . By the party about to be injured,
2. By other parties.
§ 7760. By party about to be injured. Resistance sufficient

to 'prevent the offense may be made by the party about to be injured :
1 .  To prevent an offense against his person or his family or some

member thereof.
2. To prevent an illegal attempt by force to take or injure prop

erty in his lawful possession.
§ 776 1 .  By other persons. Any other person, in aid or

defense of the person about to be injured, may make resistance suf
ficient to prevent the offense. 

ARTICLE 2. - INTE BVENTION OF THE OFFICERS OF JUSTICE. 

§ 7762. Public offenses prevented. Public offenses may be
pr�vented by the intervention of the officers of justice : 

1 . B y  requiring security to keep the peace .
2. By forming a police in citi1:>s and villages, and by requiring

their attendance in exposed places. 
3. By suppressing riots.
§ 7763. Persons aiding officers justified. When the officers

of ' justice are authorized to act in the prevention of publ ic otfen&:-s, 
other persons who, by their command act in their aid, are justified in 
so doing. 
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ARTICLE 3. - "EOURITY TO KEEP THE PEACE. 

§ 7764 . Complaint for threatening, before whom. A com 
plaint may be laid before any of the magistrates mentioned in section 
7t,t,5, authorized by law to act within the county or judicial subdivi
siol! that a person has threatened to commit an offense against the 
person or property of another. 

§ 7765 .  Complaint defined. A complaint within the meaning
of this  art icle, is a statement in writing, made to a magistrate, that a 
person has threatened to commi t  an offense against the person or 
prop erty of another, and subscribed and sworn to by the complainant .  

§ 7766. Magistrate must issue warrant. If it appears from
such complaint that there is just reason to fear the commission of the 
offense threatened, by the person complained of, the magistrate must 
i88ue a warrant, d in•dc<l general ly to the sheriff of the county , or any 
constable, or marshal or policeman of the city or town, reciting the 
substance of the complaint, and commanding the officer forthwith to 
arrest the person complained of, and bring him before such magis
trate . 

§ 7767. Procedure when charge controverted. When tho
person complained of is brought before the magistrate, if the chargo 
is controvert ed, tho magistrate m ust take testimony in relation 
ther to. The evidenc-e m11st on demand of the defendant, be reduced 
to writ i ng aud su bsc-ri bed by t he witnesses .  

§ 7768.  When accused must be discharged. If it appears
that t hen· is no j ust reason to fc>ar the commis ion of the offense 
allegP\ 1  l o  hnve IJl'en t h retl.tened, t he person complained of must be 
dischargc •d .  

§ 7769.  When accused must give undertaking. If ,  how
e-rnr, then· i s  j ns l  rl'ason to frar t he eommission of the offense, the 
person < · t 1 1 1 t p la i 1 t etl of may be requi red to enter in to  an undertaking, 
in su( 'h i:;um,  not exeecd i ng ono thousand dollars, as the magistrate 
may direct ,  wi th ono or more sufficient sureties, to abide the order of 
the next district court of the county,  and in the meantime to keep the 
peace toward the people of thia state, and partic-ularly toward the 
comnlainan t .  

� -7770. When undertaking is  or  is  not given. I f  the 
undertaking rl'qu ired by t h e  last section is given the party complained 
of m us! he dischargl'd. U he does not gi ve it the magistrate must 
com mi t h im  to prison , s1 ,l' c i fying in the warrant the requirement to 
give. Re< ·nri ty ,  the ammm t  thereof and t h e  om iRsion to give the same. 

§ 777 1 .  Accused committed. How discharged. If the per
son compla i 1 ted of is c-mnmi t ted for not giviug security, he may 
upon giv iug  tho sanw, lw disc-hargcd hy any just ice of the peace 
of the C"ou1 1 t y  or of th<' c i ty or township, or by any police magis
trate of the county,  or by t he j mlgo of t he county court of the county 
when au t l 1orizl • c l to act as a c-om mitt ing magistrate or by the judge of 
the d i st r ic t  eonrt of t l w  c-ou1 1 t y .  

§ 7772. Undertaking transmitted to  district court. The
undertak ing m u st he transmitted by tho magistrato to the next dis
trict < ·onrt of the c-ounty .  

§ 7773. Assault in  presence of  court. A person who, in the
pres<'n<'l' of a C"onrt or n rngii:;tra te ,  assaul t s  or threatens to assault 
another or commit an offense ugainst h is pernon or property or who 
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contends with another with· angry words, may be ordered by the court 
or magistrate to give security, as provided in section 776g, or if he 
refuses to do so he may be committed as provided in section 7770. 

§ 7774. Accused must appear at district court. A person
who has entered into an undertaking to keep the peace must appear 
on the first day of the next term of the district court of the county. 
If  he does not the court may forfeit his undertaking and order it to 
be prosecuted unless his default is excused. 

§ 7775. Complainant not appearing, accused discharged.
If the complainant does not appear the person complained of may be 
discharged, unless good cause to the contrary is shown. 

§ 7776. ProQ.edure when parties appear. If both parties
appear the court may hear their proofs and allegations, and ma)· 
either discharge the undertaking or require a new one for a time not 
exceeding one year. 

§ 7777. When undertaking broken. An undertaking to
keep the peace is broken on the failure of a person complained of to 
appear at the district court as provided in section 7774 or upon his 
being convicted of a breach of the peace. 

§ 7778. Action upon undertaking. Upon the state's attorney
producing evidence of such conviction to the district court to which 
the undertaking is returned, that court must order the undertaking to 
be prosecuted, and the state's attorney must thereupon commence an 
action upon it in the name of this state. 

§ 7779. What alleged in action. In the action the offense
stated in the record of conviction must be alleged as the breach of 
the undertaktJi:nand such record is conclusive evidence thereof. 

§ 7780. itation. Security to keep the peace or to be of 
good behavior'cannot be required, except as prescribed in this article. 

§ 778 1 .  Costs to be taxed. In all cases of security to keep the
peace under this article, the oourt in addition to the orders mentioned 
in said article shall tax the costs against the complainant or defendant, 
or both, as justice may require, and enter judgment therefor, which 
may be enforced as judgments for costs in criminal cases, and execu
tion may issue therefor. 
ilTICLE 4. - POLICE IN CITIES AND VILL�ES, AND THEIR ATTEND

ANCE AT PUBLIC MEETINGS. 

•t a. c. er. P. 1 7782. Organization of police. The organization and rl'gu
lation of the police in the cities and villages of this state are 
governed by special statutes. 

· •  t !, c. er. P. § 7783. Force to attend public meetings. The mayor or
otber officer having the direction of the police in a city or village, 
must order a force sufficient to preserve the peace to attend any 
public meeting when he is satisfied that a breach of the peace is 
reasonably apprehended . 

.ARTICLE 5. - SUPPRESSION OP RIOTS. 

!I a, c. cr. P. ·§ "'7784. Officer may command assistance. When a sher.Hf 
or other public officer authorized to execute process, finds or has 
·reason to apprehend that resistance will be made to the execution of
the process, he may command as many male inhabitants of his county 
68 'he may think proper, and any military company or companies in 
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the county, armed and equipped, to assist him in overcoming the 
resistanot' and if necessary, in seizing, aR"esting and C9nfining the 
resistel"8 • tind their aiders and abettors, to be puni::ihed according 
to law. 

§ 778f>.  Officer must report resisters . The officer must
certify to the court from which the process is issued, the names of 
the resisters and their aiders and abettors, to the oud that they may 
be proceeded against for contempt. 

§ 7786 . Person commanded refusing, punished. Every
person commanded by a public officer to assist him in the execution 
of process, as provided in section 7784, who without lawful cause, 
refuses or neglects to obey the command, is guilty of a m isdemeanor. 

§ 7787. Governor may order additional force. If it
appears to the governor that the power of the county is not sufficient 
to enable the sheriff to execute process delivered to him, or to sup
press riots and to preserve the peace, he must on the application of 
the sheriff or the Judge, order such a force from any other couniy OT 

counties as is necessary, and all persons so ordered or summoned by 
the governor or acting governor, are required to attend and act ; and 
any such persons who without lawful cause, refuse or neglect to obey 
the command. are �uilty of a misdemeanor. 

§ 7788. Governor may ask aid of the Un ited States.
Under the facts and circumstances mentioned in the last section and 
when the civil power of the county is not deemed sufficient, it shall 
be the duty of the governor to apply to the military authorities of the 
United States for a force sufficient to execute the laws and to prevent 
resistance thereto, to suppress riots, execute process and preserve the 
peace. 

§ 7789. Unlawful assemblage. When any number of per
sons, whether armed or not, are unlawfully or riotously assembled, 
the sheriff of the county and his deputies, the officials governing the 
city or town, or the justices of the peace and marshals and constables 
and police thereof, or any of them, must go among the persons assem
bled or as near to them as possible, and command them in the name 
of the state immediately to disperse. 

§ 7790. Procedure if rioters do not disperse. If the per
sons assembled do not immediately disperse, the magistrates and 
.officers must arrest them or cause them to be arrested, that they may 
be punished according to law, and for that purpose may command 
the aid of all persons present or within the county. 

§ 7791.  Who deemed rioters. If a person so commanded to
aid the magistrates and officers neglects to do so, he is deemed one of 
the rioters, and is punishable accordingly. 

§ 7792. N fllgligence of officers is a misdemeanor. If a
magistrate or officer having notice of an unlawful or riotous assembly 
mentioned in section 7789, neglects to proceed to the place of the 
.assembly, or as near thereto as he can with safety, and to exercise the 
authority with which he is invested for suppressing the same and 
arresting the offenders, he is guilty of a misdemeanor. 

§ 7793. When officers may disperse assembly. If the
persons assembled and commanded to disperse do not immediately 
disperse, any two of the magistrates or officers mentioned in section 
778U, may command the aid of a sufficient number of persons, and 
may proceed in such manner as in their judgment is necessary to dis
perse the assembly and arrest the offenders. 

1551 

§§ 7785-7793 

f U, C. Cr, P. 

II 45, C. Cr. P. 

II '6, C, or. P. 

II 47, C. Cr. P. 

I 48, c. Or. P. 

I 49, C. Cr. P. 

II GO, C. Cr. P. 

11 51, c. er. P. 

11 52, C. Cr, P, 



If 779'-7798 

I G3, C. Or. P. 

I N, 0. Cr. P. 

CRIMINAL PROCEDURE. R6ffl01Jal o/ 

§ 7794. Endeavors before endanp;ering life. Every 
enaeavor must be used, both by the magistrates and civil officers and 
by the officer commanding the troops, which can be made consist
ently with the preservation of life, to induce or force the rioters to 
disperse before an attack is made upon them by which their lives 
may be endangered. 

§ 7795. Penalty for resisting. A person who after the pub
lication of a proclamation by the governor or acting governor, or who 
after lawful notice as aforesaid to disperse and retire, resists or aids 
in resisting the execution of process in a county declared to be in a 
state of riot or insurrection, or who aids or attempts the rescue or 
escape of another from lawful custody or confinement, or who resista 
or aids in resisting a force ordered out by the governor or any civil 
officer as aforesaid, to quell or suppress an insurrection or riot, is 
guilty of a felony, and is punishable by imprisonment in the peniten
tiary for not less than two years. 

C H A P T E R  4 .  

PROCEEDINGS FOR THE REMOVAL OF PUBLIC 
OFFICERS 

.ARTICLE 1 . - REMOVAL BY IMPEACHMENT. 

§ 7798. Impeachments. What officers liable to and for
what. The governor and other state and judicial officers of th& 
state, except county judges. justices of the ;ieace and police magis
trates, shall be liable to and may be impeached for habitual drunken
nees, crimes,- corrupt conduct or malfeasance or misdemeanor in office. 
The articles of impeachment may contain charges and specifications, 
or either, predicated upon or on account of any crime, corrupt con
duct, malfeasance or misdemeanor in office committed by the accused 
during_any previous term of the same office. 

§ 7797. Commencement. Trial. Presiding officer. The
sole power of impeachment is vested in the house of representatives 
and a concurrence of a majority of all the members is necessary to 
the exercise thereof. All impeachments shall be tried by the senate 
sitting for that purpose, and the senators shall be upon oath or 
affirmation, to do justice according to law and the evidence. When 
the governor or lieutenant governor is on trial, the chief justice of the 
supreme court shall preside, or in case he is disqualified or unable 
to preside, then some other judge of said court to be selected by the 
senate. No person shall be convicted without the concurrence of 
two-thirds of the senators elected. 

§ 7798. How originated. Prosecution. Articles. Every
impeachment must be originated by resolution adopted by the house 
of representatives, and the prosecution thereof conducted by at least 
five managers selt>cted therefor by the house .  Said managers, or a 
committee of the house, must prepare the articles of impeachment in 
accordance with the resolution of the house and submit them to the 
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house for approval, and when approved the managers must present 
the same at the bar of the senate and immediately deliver them to 
the presiding officer thereof. The house may authorize the managers 
to employ counsel to assist them in the preparation and prosecution 
of the articles of impeachment. 

§ 7799. Form of articles and specifications. The articles
of impeachm nt shall be divided into separate charges and specifi
cations thereunder. The charges shall be numbered consecutively by 
themselves and each shall set forth in a general way the facts claimed 
to constitute one of the offenses named in section 7796 of this code. 
The specifications under each charge shall immediately follow it and 
be consecutiv ly numbered, and each shall set forth the facts claimed 
to constitute an offense of the kind named in the charge under which 
it is placed. There may be as many charges and as many specifi
cations under each as the circumstances may require. No objection 
shall be made on account of the form of the articles of imp achment, 
and the same shall ho deemed sufficient in substance if their allega
tions enable the accused to understand the nature of the accusations 
against him, and to make hi defense. 

§ 7800. Day for hearing. Notice to accused. The senate
must whenever articles of impeachment are presented to it by or on 
behalf of the house of represzntatiYes, assign a day for the bearing of 
the impeachment and inform such house thereof. The day so 
BBSigned shall not be earlier in the se& ion than that at which the 
completion of the business of tho legislative assembly may be effected. 
But all steps and preparations necessary may be taken and made from 
time to time during the session to enable the trial to begin immedi
ately upon the completion of the business of the legislative assembly. 
The president of the senate or other person presiding therein, must 
cause a copy of the articles of impeachment with a notice to answer 
the same, at the time and placo appointed, to be served upon the 
aoouscd not le than twenty days before the day set for the trial. 

§ 7801. Service of notice. The service must be made upon
the aooused personally, or if be cannot upon diligent inquiry be 
found within till' state, thP St'nate upon proof of that foct may order 
the notice to be sern·<l hy puhlic-ation or otherwise in such manner 
as it may deem proper; and tho notice as published must require the 
accused to appt'ar at iht' specified time and place to answer the articles 
of impeachment. '.Yhcn the notice to the accused is served by pub
lication or otherwis(' than personally within the state, the artides of 
impeachment may hl' st>n-ecl npon the accused by mail or otherwise 
as the senate may d('('lll pr<>pl'r. 

§ 7802. Procedure after notice. If the accused does not
appear the senate UJ>on proof of servic(• of the notice and articles of 
impeachment in any mamwr pro,·ide<l in tlw last two sections, as the 
circumstances may requin•. may, of its own motion or for cause 
shown, assign anothC'r day for th(' hearing of the accused, or may pro
ceed in the absence of t hP arcus(•cl to trial ancl .i ndgment. 

§ 7803. Impeachment suspends officer. No officer shall
exercise the dutit's of his officC' after he shall have been impeached 
and before his acquittal. '.Yhenewr upon tbe impeachment of an 
officer there is no one Hnthorized hy law to perform the duties of the 
office, and the senate shall hy resolution declare that tho publio 
service may suffer by reason t hNcof. the governor shall designate 
some suitable verson to perform the duties of the office until the end 
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of the trial upon the articles of impeachment, and the person so des
ignated shall receive the same salary, fees and emoluments as such 
officer during his incumbency. If the accused is acquitted, he shall 
thereby, be immediately restored to the office, but if he is convicted, 
the office shall be deemed vacant and be immediately filled as pro
vided by law. 

§ 7804. Organization of court. Powers. It shall be the
duty of the senate and each member thereof, unless excused for cause, 
to meet at the senate chamber on the day assigned to hear the 
impeachment and organize as a oourt for the trial of the same, and 
such organization shall be held and deemed to be perfected when the 
presiding officer of the senate and all members thereof, not excused, 
shall have taken the oath or affirmation prescribed. No member shall 
sit in the trial, or give his vote upon such trial, until he shall have 
taken such oath or affirmation. The oath or affirmation, shall be 
administered by the secretary of the senate to the presiding officer 
thereof, and by the presiding officer, to each of the members of the 
senate. The senate sitting as a court upon the trial of an impeach
ment shall have the same power to compel the attendance of its mem
bers as when engaged in the ordinary business of legislation. 

· § 7806. Counsel for accused If the accused appears and is
unable to procure the assistance of counsel, it is the duty of the presi
dent of the senate, or other person presiding, to appoint some suit
able person to assist him in his defense. If he is served by publica
tion and fails to appear, it is the duty of the president of the senate, 
or other person presiding, to appoint some person M counsel to 
appear in his behalf and make defense for him. 

§ 7806. How accused may answer. When the defendant
appears he may in writing object to the sufficiency of the articles of 
impeachment., or he may answer the same by an oral plea of not guilty. 
Such plea must be entered upon the journal, and puts in issue every 
material allegation of the articles of impeachment and the specifica
tions thereunder; or the accused may answer the articles in writing. 

§ 7807. Objections to the articles. Procedure. If the
accused makes objections to the sufficiency of the articles of impeach
ment and such objections are sustained by a majority of the members 
of the senate, the decision shall be entered on the journal and no fur
ther proceedings be had upon the articles, but if such objections are 
not sustained by a majority of the members of the senate, the accused 
must be ordered forthwith to answeT the articles. 

§ 7808. Objections overruled. Further proceedings. If
the accused upon the overruling of his objections as provided in the 
last section, then pleads guilty to any or all of the chaTges or specifica
tions, the senate must render judgment of conviction against him, but 
if he pleads not guilty or refuses to plead, the senate must at such 
time as it may appoint proceed to try the impeachment. 

§ 7809. Duty of secretary of senate. It shall be the duty of
the secretary of the senate in all cases of impeachment to keep a full 
and correct record of all proeeedings and said record shall be held and 
become a public record. The secretary of the senate shall also have 
power to administer all requisite oaths and affirmations. 

§ 7810. Subordinate officers of the court. The senate sit
ting as a court of impeachment shall have power, from time to time, 
to appoint such subordinate officers, clerks and reporters as may be 
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necessary for the convenient transaction and dispatch of business, and 
may at any time remove such officers or any of them. 

§ 78 1 1 . Process for witnesses. The managers selected by the
house of representatives and the person impeached and his counsel, 
shall, severally, be entitled to process for compelling the attendance 
of persons and witnesses, or the production of papers or records 
required for the trial of the impeachment. 

§ 78 12. Senate may make rules. Subpoonas. The senate
sitting as a court of impeachment shall have foll power and authority 
to establish such rules and regulations for the tria'i. of the accused as 
may be nece888ry, and shall have power to adjourn from time to time 
and dissolve when its work iR concluded, and to compel obedience to 
its process and orders. Its process including subpomas shall run 
into every part of the state and may be served by the same officers as 
other process, or by any person authorized by the presiding officer of 
the court to serve the same, and shall have the same force and effect 
as suhpmnas from district courts i'n criminal act ions. 

§ 78 1 3. Privileges of court. Imprisonment. The senate,
while sitting as a court of impeachment shall have all the powers and 
privileges conferred upon it by the constitution as a house of the 
legislative assembly or the laws pas&-d in pursuanee thereto, provided 
imprisonment shall not extend beyond the dissolution of the court of 
impP1whment. _ • 

§ 78 14. Vote on charge. Conviction . The vote upen the
chargl'S and specifieations shall be taken by yeas and nays, lx-ginning 
with the first spec.ification under the first charge and continuing 
until all the specifications under the first charge have been disposed 
of. A vote shall be taken in the same way upon each specification 
and all specifications and other charges in the articles of impeachment 
until they are all disposed of. If two-thirds of the members elected 
eoncur in favor of a conviction upon any of the charges or speeifica
tiom, the accused must be convicted, otherwise he shall be acquitted. 

§ 78 1 6. Upon conviction, judgment entered by resolu.
tion. If the accused is convicted the senate must, at such time as it 
may appoint, pronounee judgment in the form of a resolution 
�ntert•d upon the journal of the· senate. 

§ 78 1 6. Adoption of resolution. On the adoption of tho
resolution by a majority of the membf'rs present who voted on 
the question of acquittal or conviction, it becomes the judgment of 
the senate. 

§ 78 1 7 .  Extent of judgment of conviction. The judgment
may be that the defendant be removed from office, or that he be re
moved from office and disqualified to hold any office of trust or profit 
in the state . 

� 78 1 8. Effect of such judgment. If a judgment of convic
tion is given , the defendant shall be disqualified from exercising any 
of the functions of the office, and from receiving the salary, fees or 
emoluments thereof, and the office shall be filled for the remainder 
of the term as upon a vacancy. 

§ 78 1 9  . .  Lieutenant governor impeached. If the lieuten
ant governor is impeached, notice of the impeachment must be im
mediately given to the senate by the house of representatives, that 
another president may be chosen. 

§ 7820. Impeachment does not bar prosecution. If the
offense for which the defendant is impeached or convicted is also the 
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subject of an information or indictment, the information or indict
ment is not barred thereby. 

§ 782 1.  Compensation. :Members. OounseL Payment. 
The presiding officer, except the chief justice when presiding, and 
members of the senate while sitting as a court of impeachment, and 
of the house of representatives, shall each receive their regular per 
diem and mileage while attending the court of impeachment, and the 
oompensation of the secretary of the senate, sergeant-at-arms and all 
subordinate officers, clerks and reporters of the court and counsel 
employed to assist the managers, shall be such amount as shall be 
determined upon by a vote of the members of such court. The state 
auditor upon presentation of a certificate or certificates signed by 
the presiding officer and secretary of the senate, shall draw his war
nm�� upon the state treasurer to pay the expense of the senate, and 
the compensation of the officers, clerks and reporters and counsel 
under the provisions of this article. 

§ 7822. Compensation. Officers. Witnesses. Payment.
The same fees shall be allowed to witnesses, officers and other persons 
serving process or orders as are allowed for like services in criminal 
actions, but no fees can be demanded in advance. Such fees shall 
be certified and paid as provided in the preceding section for the pay
ment of the senate, officers, clerks, reporters and counsel, but subject 
to the right of the senate to disallow all fees and charges which it 
8hall deem unreasonable or unnecessary. 

ARTICLE 2. -RF.:MOVAL BY JUDICIAL PROCEEDINGS. 

§ 7823.  Additional proceedings. Removal from office.
In addition to thejrooeedings mentioned in chapter 24 of the code of
civil procedure an article 2, chapter 6 of the political code, and apart 
and distinct from any other criminal action or proceedings, the fol
lowing provisions are adopted to obtain a judgment of removal from 
office. 

§ 7824. Accusation. Causes for removal. An accusation
in writing against any district, county, township, city or municipal 
officer, or state officer not liable to impeachment, except representa
tive in congress and members of the legislative assembly, for miscon
duct, malfeasance, crime or misdemeanor in office, or for habitual 
drunkenness or gross incompetency, may be presented by the grand 
jury to the district court of the county in or for which the officer 
accused is elected or appointed ; provided, that when such proceedings 
are against a state officer not liable to impeachment, the accusation 
may be presented by the grand jury of the county or judicial subdivi
sion in which such officer resides or in which he has his place of office 
for the transaction of his official business. 

§ 7825. Form of accusation. The accusation must state the
offense charged in ordinary and concise language, without repetition, 
and in such manner as to enable a person of common understanding 
to know what is intended. 

§ 7826. Duty of judge. State's attorney. After receiving
the accusation the judge to whom it is delivered must forthwith cause 
it to be transmitted to the state's attorney of the county or subdivi
sion, except when he is the officer accused, who must cause a copy 
thereof to be served upon the defendant, and require by written notice 
of not less than five days that he appear before the district oonrt of 
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the county or subdivision, and answer the accusation at a specified 
time. The original accusation must then ):>e filed with the clerk of 
the court. 

§ 7827. Defendant must appear. The defendant must
appear at the time appointed in the notice and answer the accusation, 
unless for sufficient cause, the oourt assigns another day for that pur
pose. If he does not appear, the court may proceed to hear and 
determine the aoousation in his absence. 

§ 7828. Defendant's answer. The defendant may answer the
accusation either by objecting to the sufficie:ccy thereof or of any 
article therein, or by denying the truth of the same. 

§ 7829 . Objections for insufficiency. If he objects to the
legal sufficiency of the ac-0usation, the objection must be in writing 
but need not be in any specific form, it being sufficient if it presents 
intelligibly the ground of the objection. 

§ 7830. Denial may be oral. If he denies the truth of the
accusation, the denial may be oral and without oath and must be 
entered upon the minutes. 

§ 783 1 .  Objections overruled. Answer. If an objection
to the sufficiency of the accusation is not sustained, the defendant 
must answer the accusation forthwith . 

§ 7832. Conviction on plea or trial. If the defendant pleads
guilty the court must render judgment of c.onviction against him. If 
be denies the matters charged or refuses to answer the accusation, the 
court must immediately or at such time as it may appoint proceed to 
try the accusation. 

§ 7833. Trial by jury. The trial must be by a jury and con
ducted in ull respects in the same manner as the trial of an informa
tion or indictment for a misdemeanor. 

§ 7834. Judgment on convictfon. Upon a conviction the
court must pronounce judgment that the defendant be removed from 
office. But to warrant a removal the judgment must be entered upon 
the minutes, assigning therein the causes of removal. 

§ 7836. Process for witnesses. The state's attorney or other
person appointed to prosecute and the defendant are respectively 
entitled to such process as may be necessary to enforce the attendance 
of witnesses, as upon a trial of an information or indictment. 

§ 7836. Appeal from judgment of removal. From a judg
ment of removal an appeal may be taken to the supreme court in the 
same manner as from a judgment in a civil action ; but until such 
judgment is reversed the defendant is suspended from his office, and 
pt>nding the appeal the office must be filled as in case of vacancy. 

§ 7837. Proceedings to remove state's attorney. The
same proceedings may be had on like grounds for the removal of a 
state's attorney, except that the accusation must be delivered by the 
judge to the clerk, and by him to such person as may be appointed 
hy the jndge to act as prosecutin� officer in the matter, who is 
authorized and required to conduct the proceedings. 

§ 7838. Other accusation and proceedings thereon. When
an accusation m wrmng and verified by the oath of any person is 
prt>sented to the district court, alleging that an officer within the 
J urisdiction of the court has been guilty of charging and collecting 
illegal fees for services rendered or to be rendered in his office, or has 

Tefused or neglected to perform the official duties pertaining to his 
<>ffice, or has rendered himself incompetent to perform his said duties 
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by reason of habitual drunkenness or other cause, the ju� of the 
court to whom it is deliv�red must forthwith cause it to De trans
mitted to the state's attorney of the county, or in case it is against 
the state's attorney of the county, the accusation must be delivered 
by the judge to the clerk of the court and by him to such person as 
may be appointed by the judge to act !1.8 prosecuting officer in the 
matter, and the state's attorney of the county or person appointed to 
prosecute, must cause a copy of said accusation to be served upon the 
accused and, by written notice, require him to appear before the court 
at a tune specified, not more than twenty days nor less than five days 
from the time the accusation was presented, and answer said accusa
tion. On the day named in said notice, or on some subsequent day 
not more than thirty days from that on which the accusation was pre
sented, to be fixed by the judge, the court must proceed to hear the 
accusation and evidence offered in support of the samb and the 
answer, if any is made, and the evidence offered by the party accused. 
The court may try and determine the issues unless the accused requires 
that they be submitted to a jury. If a jury is required the court 
must forthwith in a summary manner cause a jury to be impaneled 
and the matter submitted to them. Challenges shall be allowed and 
the trial conducted in the same manner as a trial by jury in a civil 
action. If the charge is tried by the court it shall proceed as a civil 
action tried by the court. The decision of the court or the verdict of 
the jury shall be " guilty," or " not guilty." Costs shall be awarded 
as in a civil action. If the accused is found guilty either by the 
decision of the court or by the verdict of the jury, the court shall 
render judgment that the accused be removed from his office, and for 
the costs of the action. A statement of the case mfly be settled and 
an appeal taken as provided by law in a civil action. The court mQy, in 
its discretion, if the accused is found guilty, award treble costs against 
him. If the court finds that the accusation was made without prob
able cauf'f'. it must tax the costs of the prosecution and trial against 
the complainant. 

C H A PT E R  5 .  

BASTARDY PROCEEDINGS. 

§ 7839. Oomplaint for bastardy. Form. Any unmarried
woman who is delivered of a bastard child, or is pregnant with a child, 
which, if born alive, may be a bastard, may make a complaint in 
writing under oath before a justice of the peace or police magistrate 
against the person who is the father of such child. Such proceed
ings must be entitled in the name of the state as plaintiff and against 
the accused as defendant. The complaint shall be in substantially 
the following form : 
State of North Dakota, l se. Before • . • • . • • • • • . • • . . . . .  J. P. 
County of . . . . . . . . . . . .  f ( or Police Magistrate.) 
The State of North Dakota, Plaintiff, 

against 
• • • . . . . . • • . . . . . . . . . . . . , Defendant . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . being first duly sworn on oath 
says : That she is an unmarried woman and was on the . • • • . .  day of 
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. . . • . . . . . • 18 . . .  delivered of a bastard child ( or is pregnant wit� a 
child which, if born aJive, may be a bastard) ,  begotten by the defend-
ant . . . . . . • • . . . . . . . . . . • • . • . .  on or about the . . . . . . . .  day of . . • . • • • •  
18 . . . at . . . . . . . . . . . . . . • . • • • • . . . . . . . . . . • . . . . . . . . . . . . . . . . . • • . • • . •

Wherefore she asks that a warrant may be issued for the arrest of 
the defendant . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  that he may answer to 
such charge. 

Subscribed and sworn to, etc. 
§ 7840. Warrant issued. Form. Service. Upon the fil

ing of tho complaint the magistrate shall issue a warrant which. 
exclusive of the venue and title, shall be in substantially the follow
ing form : 
The state of North Dakota to any sheriff, constable, marshal or 

policeman in the county of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : 
Complaint on oath having been made to me by . . . . . . . . . . . . . . . • • • 

that she is an unmarried woman and has been delivered of a bastard 
child ( or is pregnant with a child which, if born alive, may be a 
bastard), and accusing the defendant . • . • . . . . . • . • • • • . . . .  with being 
the father of such child. 

You are therefore commanded forthwith to arrest the above named 
. . . • . . . . . . . . . . . . . • . . . . • .  and, unless he gives an undertaking in the 
sum of . . . . . . . . . . . . . . . . . . . . . . . . . . . .  dollars, to be approved by the 
clerk of the district . court of the county where arrested, to bring him 
before me at . . . . . • . . . . . . . . . . . .  or in case of my absence or inability 
to act before the nearest or most accessible magistrate authorized to 
act in this county. 

Dated at • . . . . . . . . . . .  this . . • . . . . .  day of . . . . . . . . • . . . . . 18 . • • • 

Justice of the Peace ( or Police Magistrate ). 
The officer to whom such warrant is delivered may execute the same 

in any part of this state by arresting the defendant and taking him 
before a magistrate as in such warrant directed. The undertaking 
required by the warrant shall be conditioned for the defendant's 
appearance as prescribed in section 7842. 

� 7841 .  How defendant released. If the defendant shall at 
any time after his arrest pay or secure to be paid to the complainant 
such sum of money as she may agree in writing to receive in full 
satisfaction and as shall be approved by the board of county com
missioners of the county in which she resides and shall execute and 
give an undertaking with sufficient sureties to be approved by such 
board to the county in which she resides, conditioned to secure and 
indemnify such county from all charges for the maintenance of such 
child and shall also pay all expenses incurred by such county for the 
support of the mother during her lying in or of the child and the 
costs of prosecution, he shall be discharged. 

§ 7842. Undertaking. Amount. Commitment. Upon the
arrest of the defendant, unless he complies with the provisions of the 
last section or gives an undertaking as provided in section 7840, the 
magistrate before whom the defendant is taken shall require him to 
execute and give an undertaking in a sum not less than five hundred 
and not exceeding one thousand dollars, with sufficient sureties, pay
able to the state of North Dakota and conditioned that he will appear 
at the next term of the district court of such county and from term to 
term until the final disposition of tho proceeding to answer the com-
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plaint ·and abide the judgment and orders of the court therein ; if the 
defendant fails to execute and give such undertaking the magistrate 
shall make an order committing him as in criminal actions. 

§ 7843. How warrant returned. Undertaking. The war
rant when executed together with any undertaking given by the de
fendant shall be returned by the officer makj.ng the arrest to the 
magistrate who issued the warrant, or l-� successor in office and the 
magistrate shall transmit an[ undertak'_ r given by the defendant to
gether with a transcript o his pr()Crjedings and all other papers in 
the case, without delay, to the clerk of the district court of the 
proper county. 

§ 7844 . Undertaking after commitment. Any person im
prisoned for failure to give such undertaking may be discharged by 
giving the same with sufficient sureties at any time after his eommit
ment ; such undertaking may be taken and approved by the magis
trate before whom such proceeding was had or by the judge of the 
district court before whom the same is pending. 

§ 7845. Proceedings for trial. The trial of such proceeding
shall, except as herein otherwise provided, be governed by the law 
regulating civil actions. The clerk shall place such proceeding upon 
the calendar for trial at the first term of the district court after the 
papers therein are received by him. No notice of trial and note of 
issue need be served or filed. 

§ 7846. Answer. Trial. By court. By jury. If the
delendant answers, denying the charge, the issue shall be tried by the 
court, unless a jury is demanded by either party, in which case the 
issue shall be tried by a jury. 

§ 7847. Defendant adjudged father. Judgment. If the
court or jury finds that the defendant is the father of such child, or 
if the defendant fails to answer the charge, he shall be adjudged the 
father of such child and the court shall render such judgment as may 
seem .necessary to secure, with the assistance of the mother, the main
tenance and education of such child, until such time as the child is 
likely to be able to support itself, which judgment shall be docketed 
by the clerk as judgments in civil actions. Such judgment shall 
direct the person to whom and the times at which any parts of the 
same shall be paid and shall also require the defendant to secure the 
payment thereof by an undertaking executed by him with sufficient 
sureties and in default the.reof the defendant shall be committed to 
jail until discharged according to law. The court may at any time 
upon the motion of either party, upon ten days' notice to the other party, 
vacate or modify such judgment as justice may require. 

§ 7848. Imprisoned ninety days. Discharge. Any person
who shall have been so imprisoned ninety days may apply for his dis
charge from imprisonment in the manner provided in the code of 
civil procedure for the discharge from imprisonment of persons con
fined in jail upon executions against the person. 

§ 7849. Execution may issue. Exemptions. Executions
may issue on such judgment whenever any amount is due on the 
same and shall be executed as an execution on a judgment in a civil 
action, and no property, except absolute exemptions, shall be exempt 
from such execution. 

§ 7850. Woman falling to prosecute. County commis
sioners. If any woman mentioned in section 7839 fails to prosecute 
the father of her child and such child is likely to become a public 
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-charge. any member of the board of county commissioners of the 
-county wher,:i she resides may apply to a justice of the peace or police 
magistrate of 1:mch county, who shall thereupon examine hl}r under 
-oath as to who is the father of such ohild, the time when and place 
where such ohild was begotten and as to such other circumstances as 
are deemed neceBBary; the magistrate shall thereupon iSBue a warrant 
for the arrest of the person charged with being the father of the 
child and the same proceedings shall be had thereon and with like 
effect as in cases of complaint made by the woman. 

§ 786 1.  Prosecution limited. No proceedings under this
-chapter shall be instituted unless commenced within one year after 
the birth of suoh child, but no time during which the defendant.is 
not an inhabitant of  or usually residing within this state is a part of 
the time limited for the commen�ment of such proceeding. 

§ 7862. Other provisions applicable. The provisions of
articles 8 and 9 of chapter 10 of the code of civil procedure relating 
to exceptions and new trials, and the provisions of chapter 14 of such 
-code relating to appeals are applicable to proet,edings under this 
-chapter. 

§ 7863. State's attorneys must prosecute. The several
,state's attorneys within their respective counties shall prosecute all 
proceedings under this chapter. 

§ 7864. Action on undertaking. If the defendant fails to
.appear in accordance with the terms of the undertaking provided for 
in section 7842 the state's attorney of the county shall commence an 
action thereon in the name of the state for the recovery of the full 
.amount specified in such undertaking, which amount is declared to be
liquidated damages. The judgment in such action shall direct the 
payment of such money as provided in section 7847, so far as the 
same is applicable and the court may also direct the clerk to issue a 
bench warrant for the arrest of the defendant and the provisions of 
.sections 8066 and 80G7 of this code, so far as the same are applicable, 
shall govern the proceedings under such warrant. 

§ 7866 . Proceedings on undertaking. If at any time after
having given the undertaking provided for in section 7847, the 
-defendant shall be in default in the payment of any sum provided for
in the judgment, the court may upon motion of the state's attorney,
upon ten days' notice to the defendant and his sureties enter up
judgment on such undertaking and award execution for the amount
-of money due upon such judgment at the time such motion is heard.

§ 7866. Deposit instead of undertaking. The defendant
instead of giving any undertaking required under the provisions of
this chapter may deposit with the clerk of the 'district court of the
county in which such proceeding is commenced, a sum of money equal
to the amount for which such undertaking is required to be given.
Such deposit shall be held to answer the event of such proceeding to
the same extent and upon the same conditions as the undertaking in
lieu of .-which 1:1uch deposit is made.
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C H A P T E R  6 .  

PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED 

BY INFORMATION OR INDICTMENT, TO THE 
COMMITMENT INCLUSIVE. 

ARTICLE 1. - LOCAL JURISDICTION OP PUBLIC OPFENBEB. 

§ 7867. Who punishable in this state. Every person is. 
liable to punishment by the laws of this state, for a crime or public 
offense committed by him therein, or as otherwise prescribed by the 
penal coda, except when it is by law cognfa:able exclusively in the 
courts of the United States. 

§ 7868. Commenced without, consummated within.
When the commission of a public offense commenced without this 
state is consummated within its boundaries, the defendant is liable to 
punishment therefor in this state, though he was out of the state at 
the time of the commission of the offense charged, if he consummated 
it in this state through the intervention of an innocent or guilty 
agent, or by any other means proceeding directly from himself ; and 
in such case, the jurisdiction is in the county or judicial subdivision 
in which the offense is consummated. 

§ 7869. Duel without, death within state. When an
inhabitant or resident of this state, by previous appointment or 
engagement fights a duel, or is concerned as a second or surgeon 
therein, out of the jurisdiction of this state, and in the duel a wound 
is inflicted upon a person, whereof he dies in this state, the jurisdie
tion of the offense is in the county or judicial subdivision where the 
death happens. 

§ 7860. Inhabitant leaving to evade law. When an inhab
itant or resident of this state leaves the same for the purpose of evad
ing the operation of the provisions of the statutes relating to dueling, 
and challenges to fight, with the intent or for the purpose of doing 
any of the acts prohibited therein, the jurisdiction is in the county or 
judicial subdivision of which the offender was an inhabitant or resi
dent when the offense was committed. 

§ 7861 .  Part committed in dffl'erent counties. When a
crime or public offense is committed in part in one county or judicial 
subdivision and in part in another, or the acts or effects thereof, con
stituting or requisite to the consummation of the offense occur in hrn 
or more counties or judicial subdivisions, the jurisdiction is in either 
or any of said counlies or judicial subdivisions. 

§ 7862. Committed near boundary. When a public offense
is committed on the boundary of two or more counties or judicial sub
divisions, or within five hundred yards thE1reof, the jurisdiction is in 
either county or judicial subdivision. 

§ 7863. On board vessel. When an offense is committed in
this state on board a vessel navigating a river, lake or canal, or lying 
therein in the prosecution of her voyage, the jurisdiction is in any 
county or judicial subdivision through which the vessel is naviJ._:rat� 
in the course of her voyage, or in the county or judicial subdfrision 
where the voyage terminates. 
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§ 7864. Certain enumerated cases. The jurisdiotion of a 11 1s. u. cr. r_
criminal action : am'd. 

1. For forcibly and without lawful authority seizing and confining
another, or inveigling or kidnaping him, with intent, against his will, 
to cause him secretly or forcibly to be confined or imprisoned in this 
state, or to be sent out of this state or from one county to another; 
or, • 

2. For maliciously, forcibly or fraudulently taking or enticing
away a child under the age of twelve years, with intent to detain and 
conceal such child from its parents, guardian or other person having 
lawful charge of the child ; or, 

3. For inveigling, enticing or taking away any unmarried female
of previous chaste character, uader the age of twenty years, for the 
purpose of prostitution, or for aiding or assisting in. such abduction, 
for such i;11rpose; or, 

4. For taking away any female under the age of eighteen years,
from her father, mother, guardian or other person having the legal 
charge of her person, without his consent, either for the purpose of 
concubinage or prostitution ; 

Is in any county or judicial subdivision in which the offense is 
committed, or into or out of which the person upon whom the offense 
was committed, may, in the commission of the offense, have been 
brought or in which an act was done by the accused in instigating, 
procuring, promoting, aiding or assisting or in being an accessory to 
the commission of the offense or in abetting the parties concerned 
therein. 

§ 7866. Proceedings in certain cases. When property taken
in one county or judicial subdivision, by burglary, robbery, larceny 
or embezzlement, has been brought into another, the jurisdiction of 
the offense is in either. But if before the conviction of the defendant 
in the latter, he is indicted in the former county or judicial sub-
division, the sheriff of the latter must. upon demand, deliver him to 
the sheriff of the county or judicial subdivision where the indictment 
was found, upon being served with a certified copy of the indictment 
and a receipt indorsed thereon, of the delivery of the body of the 
defendant, and is, on filing the copy of the indictment and the 
receipt, exonerated from all liability in respect to the custody of the 
lefendant. The sheriff having the custody of the accused shall not 

surre -ider him except upon an indictment by a grand jury. 
, § 7866. Treason. Overt act without state. The jurisdic
tion of a criminal action for treason, when the overt act is committed 
out of this state, is in any county or judicial subdivision of the state . 

§ 7867. Jurisdiction of accessory. In the case of an acces
sory in the commission of a publ ic offense, the jurisdiction is in the 
county or judicial subdivision where the offen·se of the accessory was 
committed, notwithstanding the principal offense was committed in 
aHother county or judicial subdivision. 

§ 7868. Conviction or acquittal in another state. When
an act charged as a public offense is within the jurisdiction of another 
state, country or territory as well as in this state, a conviction or 
acquittal thereof in the former is a bar to a prosecution or indictment 
therefor in this state. 

§ 7869. Conviction or acquittal in another county. When
an offense is in the jurisdiction of two or more counties, a conviction 
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or acquittal thereof in one county is a bar to a prosecution or indict
ment thereof in another. 

§ 7870. Escaping from penitentiary. The jurisdiction of a
criminal action for eSCdping from or breaking the penitentiary, with 
intent to es<!ape therefrom, or for attempting by force or violenoe or 
in any other manner to escape from said prison, is in the county 
where the same is located. 

§ 7871.  Escaping from jail The jurisdiction of a criminal
action for breaking or escaping from the jail of any county is in the 
count1 where said jail is located. 

§ 7872. Bringing stolen property into state. The juria
dict.ion of a criminal action for stealing in any state, country or terri
tory, the property of another, or receiving it, knowing it to have been 
stolen, and bringing the sa:me into this state, is in any county or 
judicial subdivision into which such stolen property has been brought. 

§ 7873. Murder or manslaughter. The jurisdiction of a
criminal action for murder or manslaughter, when the injury which 
caused the death was inflicted in one county or judicial subdivision 
and the party injured dies in another or out of the state, is in the 
county or judicial subdivision where the injury was inflicted. 

§ 7874. Against a principal not present. The jurisdiction
of a criminal action a�ainst a principal in the commission of a public 
offense, when su�h pnncipal is not present at the commission thereof, 
is in the same county or judicial subdivision in which it would be 
under this code, if he was so present and aiding and abetting therein. 

§ 7875 . Violating enumerated sections. The jurisdiction
of a criminal action for the violation of any of the provisions of sec
tions 7348, 7349 and 7350 of the penal code is in any county or judi
cial subdivision, either: 

I. In which any act is done toward the commission of the
offense ; or, 

2. Into, out of or through which the offender passed to commit
the offense ; or, 

3. Where the offender is arrested.

ARTICLE 2. - Turn OP COMMENCING CRIMINAL ACTIONS.

§ 7876. For murder not limited. There is no limitation of
the time within which a prosecution for murder must be commenced. 
It may be commenced at any time after the death of the person 
killed. 

§ 7877. For felony other than murder. An information for
any other felony than murder must be filed, or an indictment found, 
within three years after its commission ; provided, that nothing in this 
section contained shall be construed to bar or prevent a person prose
cuted for murder from being found guilty of manslaughter and pun
ished accordingly. 

§ 7878 . For misdemeanor. An information, or a complaint,
for a misdemeanor, except as otherwise specially limited by law, must 
be filed, or an indictment found, within two years after its commis
sion. 

§ 7879. Time of defendant's absence. If when the crime or
public offense is committed, the defendant is out of the state, the 
information may hr filed, or the indictment found, within the time 
herein limited, after his coming within the state, and no time during 
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which the defendant is not an inhabitant of, or usually resident within 
this state, is part of the limitation. 

§ 7880. "When action is commenced. An information is filed
or an indictment found within the meaning of this article when it is 
presented, if an information by the state's attorney or person ap
pointed to prosecute, or if an indictment, by the grand jury, in open 
c urt and there received and filed : or if a complaint, when filed by a 
magistrate having jurisdiction to bear, try and determine the action . 

.A RTICLE 3. - THE COMPLAINT ,  lNFOUMATION OR INDICTMENT AND 
MAG ISTRATES. 

§ 788 1.  Complaint defined. A complaint is a statement in
writ i ng made to a magistrate that a person has been guilty of some 
designated crime or public offense, and subscribed and sworn to by 
the complainant. 

§ 7882. Indictment defined. An indictment is an accusation
in writing, µresented by a grand jury to a competent court, charging 
a person with a crime or public offense. 

§ 7883. Information defined. An information is an accusa
tion in writing, in form and substance like an indictment for the 
sa me offense, charging a person with a crime or public offense, signed 
and verified by some person and presented to a police magistrate, or 
to the district court , and filed by said police magistrate, if presented 
to him ,  or if presented to the district court, then in the office of tho 
clerk of said court. 

§ 7884. Magistrates defined. A magistrate is an officer
au thorized by law, to issne a warran t for the arrest of a person 
charged with a crime or public offense. 

§ 788 5 .  Who are magistrates. The following officers are
magistrates : 

1 .  Tht• j udges of the supreme court, with authority to act as such 
throughout tho sta te .  

2. Tho j udges of the district courts, with authority to act as such
throughout the ju<licial <listricts for which they are respecti vely 
elected .  

3 . As limi ted by law directing the place o f  exercising their juris
dic t ion and authority , county, city, township and other justices 
of the peace, pol ice magistrates and , when authorized by law, the 
judges of t he county courts, with a u t hor i t y to act as such throughout 
the com 1 t it•s or t he judicial sub( l i \·isions in which the county, city, 
townsh ip ur municipality for which they are respectively elected, are 
located. 

ARTICLE 4 .  - THE COMPLAINT. 

§ 7886.  What complaint must state . The complaint must
state : 

1. ThP name of the p0rson accused, if known, or if not known and
it is so i-; !a t l- cl . he may lw designa t c•d by any othl'r name. 

2. Tlw county or j udicial subdiYision in which the offense was
commit t l'd. 

3. The g0neral name of the cri m0  or pnhlic offense.
4 . The ads or omis;;ions com1Jlaincd of as constituting the crime 

or public utfcuse named. 
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5. The person against whom, or against whose property the offense
was committed. if known, and, 

6. If the offense is against the property of any person, a general
description of such property. The complaint must be subscribed and 
sworn to by the complainant. 

§ 7887. Who must make complaint. Every person who has
reason to believe that a crime or public offense has been committeu, 
must make complaint against such person before some magistrate 
having authority to make inquiry of the same. 

§ 7888. Magistrate may examine complainant. When a
complaint is made before a magistrate, charging a person with the 
commission of a crime or public offense, such magistrate may examine 
the complainant, under oath, as to his knowledge of the commission 
of the offense charged, and he may also examine an:y other persons. 

§ 7889. Accused arrested without warrant. When any
officer or other person shall bring any person he has arrested without 
a warrant, before a magistrate, it is the duty of such officer or person 
to specify the charge upon which he has made the arrest. It is then 
the duty of the magistrate or state's attorney to make a complaint of 
the offense charged, and cause the officer or person, or some other 
person, to subscribe and make oath to such complaint and file it. 

§ 7890. Witnesses other than complainant. Every person
making complaint charging the commission of a crime or public 
offense, must inform the magistrate of all persons, whom he believes to 
have any knowledge of its commission and the magistrate, at the time 
of issuing the warrant, may issue subpcenas for such persons, requir
ing them to attend at a specified time and place as witnesses . 

.ARTICLE 5. - THE WARRANT OF ARREST. 

·'I •· o. er. P. § 7891 . Issuance of warrant. Justices of the peace.am'd. When a complaint, verified by oath or affirmation, is laid before a 
magistrate, charging the commission of a crime or public offense, he 
must, if satisfied therefrom that t.he offense complained of has been 
committed, and that there is reasonable ground to believe that the 
accused committed it, issue a warrant for his arrest ; but when the 
magistrate before whom the complaint is made is a justice of the 
peace, before issuing the warrant, the complaint, if made by any per
son other than the state's attorney of the county, and other evidence 
taken by such magistrate relating to the offense charged, must be sub
mitted to such state's attorney and he must examine into the charge 
and enter either his approval or disapproval of the issuance of a war
rant upon such complaint. If the state's attorney disapproves, no 
warrant shall be issued, but if he approves the issuance of a warrant 
such magistrate shall proceed accordingly ; provided, however, that in 
cases when it appears from statements of the complaint or other 
written evidence submitted to the magistrate that the accused is liable 
to escape from the county before the approval of the state's attorney 
can be had as hereinbefore prescribed and such magistrate so certifie.s 
on the complaint, and in all cases mentioned in section 788H of this 
code, a warrant may issue without the approval of the state's attornev. 
No justice of the peace shall receive any fees or allowances whatever 
for any act done or services rendered· in a criminal action or proc-<'ed
ing commenced or prosecuted in disregard of the provisions of this 
section. 
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I 7899. Warrant deftned. Form. A warrant of arrest is an 
onler in writing, in the name of the state, signed by a magistrate, 
oommanding the arrest of the defendant, and may be substantially i.u 
the following form: 
8tate of North Dakota, l 88 
County of . . . . . . . . . . . . . . . . f · 
The state of North Dakota to any sberiif, constable, marshal or 

policeman in this state ( or in the county of . . . • . . • • . . . .  , or as the 
case may be: )  
Complaint upon oath having been this day laid before me  that the 

crime of ( designating it) has been committed, and accusing C. D. 
thereof: 

You are therefore commanded forthwith to arrest the above named 
C. D., and bring him before me at ( naming the place, ) or, in oase of
my absence or inability to act, before the nearest or most aooessible
magistrate in this county.

Dated at . • • • • • • • • • • •  , this . • • • • .  day of . . . . . . . .  , 18 . . .  . 
E. F., Justice of the Peaoe,

l or as the case may be. )
§ 7893. Requisites cf warrant. The warrant must specify

the name of the defendant, or if it is unknown to the magistrate, the 
defendant may be designated therein by any name. It must also 
state an offense in respect to which the magistrat,e has authority to 
issue the warrant, and the time of issuing it, and the county, city, town 
or village where it is issued, and be signed by the magistrate with his 
name of office. 

§ 7894. Directed to peace o:fllcer. Execution. The war
rant must be directed to and executed by a peace officer. 

§ 7896. Peace o:fllcer deftned. A peace officer is a sheriff of
a county or his deputy, or a constable, marshal or policeman of a 
township, city, village or town. 

§ 7896. To whom judge may direct warrant. If the war
rant is issued by a judge of the supreme court or by a judge of the 
district court it may be directed generally to any sheriff, constable, 
marshal or policeman in the state, and may be executed by any of 
such officers to whom it may be delivered in any part of the state. 

§ 7897. To whom other magistrate. If it is issued by any
other magistrate, it may be directed generally to any sheriff, con
stable, marshal or policeman in the county or Judicial subdivision in 
which it is issued, and may be executed by snob officer in any part of 
the state. 

§ 7898. O:fllcer executing may command assistance. An
officer arresting a person for whom he has a warrant in a county or 
judicial subdivision other than the one in which he holds office, may 
in the county or judicial subdivision where he finds such person, call 
for assistance and command aid, and exercise authority as if in bis 
own county. 

§ 7899. Duty of o:fllcer if felony. If the offense charged in
the warrant is a felony, the officer making the arrest must take the 
accused before the mag�strate who issued the warrant, <!lr some other 
magistrate in the same county as provided in the warrant of arrest. 

§ 7900. If a misdemeanor. Bail. If the offense charged in
the warrant is a misdemeanor not within the jurisdiction of .the 
magistrate who issued it to punish, and the accused is arrested in 
another county or judicial subdivision, the officer, must, upon being 
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required by the aooused, take him before a magistrate in that county 
or judicial subdivision who must admit him to bail and take bail 
from him accordinglv. But if there is no magistrate residing within 
the county or judicial subdivision wherein the accused is arrested and 
the accused requires it, the officer must take him before a magistrate 
of any other county nearer or more accessible than the magistrate 
issuing the warrant and said magistrate must admit him to bail and 
take bail from him accordingly. 

I 105. o. er. P. § 7901.  Procedure when ball taken. On taking bail, theam'd. magistrate must certify that fact on the warrant, and deliver the war-
rant and undertaking of bail to the officer having charge of the 
accused. The officer must then discharge the accused from arrest, 
and must without delay deliver the warrant and undertaking to the 
clerk of the court at which the accused is required to appear. 

1 toe. c. er. P. § 7902. When ball is not given. If, on the admission of theam'd. accused to bail, the bail is not forthwith given, the officer must take 
the accused before the magistrate who issued the warrant, or, in case 
of his absenoe or inability to act, before the nearest or most accessi
ble magistrate in the same county and must at the same time deliYer 
to the magistrate the warrant with his return thereon indoreed and 

• subscribed by him.
§ 7903. Misdemeanor within magistrate's jurisdiction .

If the offense charged is within the jurisdiction of the magistrate to
try and punish upon conviction, the accused, if arrested in another
county or judicial subdivision, must be taken before the magistrate
who issued the warrant, or, if he is absent, then before some other
magistrate, as provided in the last preceding section.

1 1os. c. er. P. § 7904. Delay prohibited. Attorney. The accused must in 
am'd. all cases be taken before the magistrate without unnecessary delay, 

and any attorney at law entitled to practice in the courts of record of 
North Dakota, may, at his request visit such person after his arrest. 

1 109, c. cr. P. § 790�. Magistrate not issuing the warrant. If the, 
am'd. accused is taken before a magistrate other than the one who issued 

the warrant, the complaint on which the warrant was granted must 
be sent to that magistrate, or if it cannot be procured, the prosecutor 
and his witnesses must be summoned to give their testimony anew. 

1 110. c. cr. o. § 7906. Accused from other county. When a complaint is 
am 'd, laid before a magistrate of the commission of a crime or public 

offense, triable in another county of this state, but showing that the 
accused is in the county or judicial subdivision where the complaint 
is laid, the same proceedings must be had as presoribed in this article, 
except that the warrant must require the accused to be taken before 
the nearest and most accessible magistrate of the county in which 
the offense is triable, and the complaint of the complainant, with the 
depositions, if any, of the witnesses who may have been produced, 
must be delivered by the magistrate to the officer to whom the war
rant is delivered. 

1 ut, o. er. P. § 7907. Taken to proper county. The officer who executesam'd. the warrant mµst take the accused before the nearest or most accessible 
magistrate of the county or judicial subdivision in which the offense 
is triable, and T'.'ust deliver to him tho complaint and the depositions, 
if any, and the warrant with his return indorsed thereon, and t� 
magistrate must then proceed in the same manner as upon a warrant 
issued by himself. 
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§ 7908. If o1fense a misdemeanor. If the offense charged in 1 112. c. er. P.
the warrant issued pursuant to section 7906 is a misdemeanor not am'd. 
within the jurisdiction of the magistrate to try and punish, the officer 
must, upen being required by the accused, take him before a magis-
trate of the county in which the warrant was issued, who must admit 
the accused to bail and immediately transmit the warrant and com-
plaint and depositions, if any, and undertaking, to the clerk of the 
court, in which the accused is required to appear. 

§ 7909. Privilege of officer. An officer who has arrested a
person charged with a crime or public offense in any county or judi
cial subdivision, ma{ take and convey such person through such parts 
of this state as shal be in the ordinary route of travel from the place 
where he shall have been arrested to the place where he is to be con
veyed and delivered under the process by which the arrest shall have 
been made, and such conveyanee shall not be deemed an escape. 

§ 79 10. Officer not liable to arrest. While having in charge
any person arrested in a criminal action or proceeding, neither the 
officer, nor any of his assistants, shall be liable to arrest on civil pro
cess ; and such officer is authorized to require any citizen to aid in 
securing the accused, and to retake him, if he escapes, in any part of 
the state, as if he was within his own county ; and a refusal or neglect . 
to render such aid shall be an offense in the same manner as if he was 
an officer of the county or judicial subdivision where such aid is 
required. 

§ 79 1 1 .  Giving bail deemed waiver c,f examination. Any
person arrested for a misdemeanor not within the jurisdiction of a 
magistrate to hear, try and punish, in any county or judicial subdivi
sion other than the county or judicial subdivision wherein the 
offense is triable, shall, if admitted to bail and released thereon, be 
deemed to have waived all and every right to a preliminary exam
ination upon said charge before any magistrate and such person may 
be informed against, tried and punished, upon conviction of such 
offense, in all respects as if such preliminary examination had been 
had. 

ABTIOLE 6. - ABBEST, BY WHOM AND How MADE. 

§ 7912. Arrest deftned. An arrest is the taking of a person
into custody in the manner authorized by law. 

§ 79 1 3. Who may make. An arrest may be made, either:
I. By a peace officer, under a warrant.
2. By a peace officer, without a warrant ; or,
3 . By a private person.
§ 79 14. Officer may summon aid. Any officer making an

arrt'>st may orally summon as many persons as he deems necessary to 
aid h im therein. 

§ 79 1 6. Persons must aid. Every person when required
must aid an officer in the making of an arrest. 

§ 79 1 6. When made for felony. Misdemeanor. If the
offense charged is a felony, the arrest may be made on any day, and 
at any time of the day or night. If it is a misdemeanor, the arrest 
cannot be made at night, unless upon the direction of the magistrate 
indorsed upon the warrant. 

§ 79 1 7. How arrest made. An arrest is made by an actual
restraint of the person of the defendant, or by his submission to the 
custcdy of the officer. 
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§ 79 1 8. Restraint limited. The defendant is not to be sub
jected to any more restraint than is necessary for his arrest and 
det.ention. 

§ 79 1 9. Warrant must be shown. If the person making
the arrest is acting under the authority of a warrant, he must so 
inform the defendant, and he must also show the warrant, if required. 

§ 7920. Officers must obey warrant. · An officer making an
arrest in obedience to a warrant, must proceed with the person 
arrested as commanded in the warrant, or otherwise as provided by . 
law. 

§ 792 1 . When defendant resists. If, after notice of inten
tion to arrest the defendant, he either flees or forcibly resists, the 
officer may use all necessary means to effect the arrest. 

§ 7922. Officer may break door. The officer may break open
an outer or inner door or window of a dwelling house, to execute the 
warrant, if, after notice of his authority and purpose, he is refused 
admittance. 

§ 7923. Arrest without warrant. A peace officer may, with
out a warrant, arrest a person : 

1. For a public offense, committed or att.empted in bis presence.
2. When the person arrested has committed a felony, although

not in his presence. 
3. · When a felony bas in fact been committed, and he has reason

able cause for believing the person arrested to have committed it. 
4. On a charge, made upon reasonable cause, of the commission

of a felony by the party arrested. 
§ 7924. May break door. To make an arrest, as provided in

the last section, the officer maf. break open an outer or inner door or
window of a dwelling house, i , after notice of his office and purpose, 
he is refused admittance. 

§ 7926. Arrest at night. Reasonable cause. He may also
at night, without a warrant, arrest any person whom he has reasonable 
cause for believing to have committed a felony, and is justified in 
making the arrest though it afterward appears that the felony had 
not been committed. 

§ 7926 . Must state authority. When arresting a person with
out a warrant, the officer must inform him of his authority and the 
cause of the arrest, except when he is in the actual commission of a 
public offense, or is pursued immediat.ely after an escape. 

§ 7927. Bystander's arrest. He may take before a magistrate,
a person, who, being engaged in a breach of the peace, is arrested by 
a bystander and delivered to him. 

§ 7928. Oft'ense in presence of magistrate. When a public
offense is committed in the presence of a magistrat.e, he may, by a 
verbal or written order, command any person to arrest the off�nder, 
and may thereupon proceed as if the offender had been brought before 
him on a warrant of arrest. 

§ 7929. When private person may arrest. A private per
son may arrest another : 

1. For a public offense committed or attempted in bis presence.
2. When the person arrested has committed a felony, although not

in his presence. 
3. When a felony has been in fact committed, and he has reason•

able cause for believing the person arrested to have oommitted it. 
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§. 7930. Muat inform person of cause of arrest. A private 1 �. c. er. P. 
kin f -� person ma · g an arrest must, upon making the ·arrest, in orm the 

· person to be arrested of his intention to arrest him, and of the cause
of the arrest, and require him to submit, except when be is in the
actual commission of the offense or when he is arrested on pursuit
immediately after its commission.

§ 793 1.  When private person may break door. If the 1 1.a1, o. cr. P. 
person to be arrested bas committed a felony, and a private person, 
after notice of his intention to make the arrest, is refused admittance, 
he may break open an outer or inner door or window of a dwelling 
house, for the purpose of making the arrest. 

§ 7932. Private person arresting. Duty. A private per- 1 132, o. Or. P. 
son who bas arrested another for the commission of a public offense, 
must, without unnecessary delay, take him before a magistrate or 
deliver him to a peace officer. 

§ 7933. Offensive weapons taken. Any person making an 1 133. o. or. P. 
arrest must take from the person arrested all offensive weapons which 
he may have about his person, and must deliver them to the magis-
trate before whom he is taken. 

§ 7934. Procedure against person arrested without war
rant. When an arrest is made without a warrant by a peace officer
or by a private person, the person arrested must without unnecessary
delay be taken :

1. Before the nearest or most accessible magistrate in the county or
judicial subdivision where the arrest is made; or,

2. If there is no magistrate in said county or judicial subdivision
qualified to act, then before the nearest or most accessible magistrate
authorized to act for the county or judicial subdivision where the arrest
is made. A complaint stating \he charge against the person arrested,
must be made before such magistrate, as provided by section 7889 of
this code.

§ 7936. Who may break door. When. Any person who 1 122. o. Or. P. 
has lawfully entered a house for the purpose of making an arrest, or am'd. 
being therein makes an arrest, may break open the door or window 
tht•rt,uf, i f  detained therein, when necessary for the purpose of libera-
ting himself, and an officer may do the same when necessary for the 
purpose of liberating a person who, acting in his aid, lawfully enters 
for the purpose of making an arrest, and is detained therein. 

ARTICLE 7. - WARRANTS AND SERVICE THEREOP BY TELEGRAPH, 

§ 7936. Warrant transmitted by telegraph. Whenever a
warrant for the arrest of a person accused of a crime or public offense 
is issued by a judge of the supreme or district court or by a magis
trate of the county wherein such offense is triable, the delivery of 
such warrant hv telew-aph may he authorized by a judge of the 
supreme or district court, by an indorsement, authorizing such de
liv1:1ry, at any place within this state, upon the warrant of arrest under 
the hand of such judge, directed generally to any sheriff, constable, 
marshal or policeman in the state. After such indorsement, a tele
graphic copy of such warrant may be sent by telegraph to one or 
more of such officers within the state, and such copy is as effectual in 
the hands of any such officer, and he must serve the same and in all 
regards proceed thereunder in the same manner as though he held an 
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I 1, ca.!i�. 1889. 

I 1, c. 13'l, 188'7, 
am'd. 
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original warrant issued by the magistrate mak.ing the indorsement 
thereon. 

§ 7937. Duty of o:fllcer transmitting. Every offioer oausing
telegraphic copies of a warrant to be sent must certify as correct, and 
file in the telegraph office from which such copies are sent, a copy of 
the warrant and indorsement thereon, and must return the original 
with a statement of his action thereunder and signed bv him. 

§ 7938. Warrant returnable in county where issued
Misdemeanor. Every person arrested by warrant for any offense, 
when no other provision is made for his examination, must be taken 
before some magistrate of the county in which the warrant was issued, 
and the warrant with the proper return thereon, signed by the person 
who made the arrest, must be delivered to such magistrate. Any te)e. 
graphic copy of a warrant under which an officer has acted in making 
an arrest shall be deemed the original warrant. If the offense charged 
in the warrant is a misdemeanor within the jurisdiction of a magis
trate to try and upon conviction to punish, a trial must be had ao 
provided by law. 

§ 7939. Arrest directed by telegraph. In all oases when
by law a peace officer of this state, may arrest a person 'Vithout a 
warrant, or having a warrant for the arrest of a person accused of a 
orime or public offense and such person may otherwise escape from 
this state, such officer may, by telegraph, direct any sheriff, constable, 
marshal or policeman in this state to arrest such person, and desig
nate the accused in said order by name or description, or both. 

§ 7940. How . executed. Procedure. The order may be
directed generally to any of such officers and executed by the officer 
receiving it. The officer executing any such order shall take into his 
custody, the person designated therein and detain him upon such 
order for such length of time as shall be necessary for the officer 
directing the arrest to reach the place of detention by the ordinary 
course and means of travel, or until sooner demanded by an offirer 
having a warrant for the arrest of such person, but in no oase shall the 
officer arresting such person upon such order detain him longer than 
the time hereinbefore mentioned. 

AUTICLE 8 . - RAILWA Y POLICE. 

§ 7941.  When conductors peace o:fllcers. Each conductor
of a railway or railroad train carrying passengers, while on duty in 
this state as such conductor is hereby invested with and posse119e6 the 
authority of a peace officer of the state. 

§ 7942. Railway companies may appoint police. Every
railway or railroad company doing business within this state is hereby 
authorized to appoint, and at its own expense, to employ such persons 
as peace officers, at its stations or other places along the line of its 
road within the state, as may be by it deemed necessary, for the pro• 
tection of its property or the preservation of order on its premises or 
in or about its cars, depots, grounds, yards, buildings or other strur
tures, or any of the same under its control or in its possession. When 
any railway or railroad company doing business in this state is in the 
hands of or being operated by a receiver appointed by a court of this 
state or of the United States, the authority conferred by this section 
upon such company is conferred upon and may be exercised by such 
receiver. 
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§ 7943. Powers of railway police . Every conductor men
tioned in section 7941 and every person employed as provided in sec
tion 79-12 of this code, shall have and may exercise the authority of a 
peace officer of the state, to arrest with or without warrant, as other 
peace officers, any person committing an offense against the laws of 
the state, or the ordinances of any city, village, town or municipality, 
upon the premises occupied by the company or receiver thereof, by 
which he is employed, or in or about its cars, depots, grounds, yards, 
buildings or other structures or any of the same under its control or 
in its posseBBion. 

§ 7944. Procedure on arrest. Every person arrested by any
conductor. or other person exercising authority confeued by this arti
cle, must be thereafter proceeded with in all respects as is or may be 
required by law, in cases of arrests made by other peace officers of 
the state, except that a conductor may cause a person so arrested by 
him to be so proceeded with by_ any other person, or officer. 

§ 7946 . Other peace officers. Nothing in this article con
tained shall be construed to restrict, in any way, any right, authority 
or privilege conferred by law, upon any other peace officer 'Of the 
state within hie lawful jurisdiction. 

§ 7946. Railway police. No fees. No person authorized by
the provisions of this article to make arrests, shall receive or be 
allowed any fees or expenses for so doing. 

f:i 7947. Railway comp an y liable for acts of. Each of such 
railwRy or railroad companies or receivers thereof is, and shall be held 
rcsponRible for the acts of all conductors or other persons employed 
by it while acting as peace officers under the provisions of this article 
to the same extent as for the acts of its general agents or employees. 

ARTICLE 9. - RETAKING AFTER AN EsOAPE OR RESCUE. 

§§ 7943-79151 

I 1, e. 132,- 188"• 
&m'IL 

I 
1, c. 132, 188'1. 
2, c. 106. 18!18. 

am'd. 

I 1. c. 132, 188'1. 
am'd. 

g 1, e. 132, 188'1. 
am'd. 

I 1, c. 132, 188'1. 
am'd. 

§ 7948. Pursuit and rearrest. If a person arrested t>scapes 11�. c. or. P. 
or is rc•scued, the person from whose custody he escaped or was 
rescued, may immediately pursue and retake him, at any time, and in 
any plaef' in the st.Rte. 

§ 7949. May break door or window. To retake the person I 1�. c. cr. P. 
escapinl-{ or rescued, the person pursuing may, after notiee of his 
intention and refusal of admittance, break open an outer or inner 
door or window of a dwelling house. 

ARTICLE 10. - PRELIMINARY EXAMINATIONS. 

� 796 0. :Magistrate's duty. When the defendant is brought § 136, c.or.P. 
beforn a magistrate upon an arrest, either with or without a warrant, 
-0n a char�e of having committed a public offense, the magistrate must 
immediately inform him of the charge against him, and gf his right 
to the aid of counsel in every stage of the proceedings, and also of his 
right to waive an examina.tion before any further proceedings are had. 

� 796 1. 'Must allow accused coun sel. He must also allow 1 1n, o. Or. P. 
-the defendant a reasonable time to send for counsel, and adjourn the 
examination for that purposl'; and must, upon the request of the 
,defendant, require a peace officer to take a message to su('h counsel 
in the county or city as the defendant may name. The officer must, 
without delay, perform that duty, and shall receive fees therefor as 
.upon service of a subpama. 
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f 1311. <'. Cr. P. 
am'cL 

I 1, c. 112. 188'1. 
am'cL 

I 139. fl. <'r. P. 
am'cL 

I uo. C. Cr. P. 
aw'u. 

11u, c. Cr. P. 

I IC. C. Cr. P. 

ORIMINAL PROOEDURE. Proceeding, ,,. 

§ 7962. Examination. The magistrate before whom the ac
cused is brought, must, unless a change of the place of trial is had 
under the provisions of the next section, immediately after the 
appearance of counsel, or if none appears and the accused requires 
the aid of counsel, after waiting a reasonable time therefor, proceed 
to examine the oase. 

§ 7963. Change of place of trial Whenever a person accused
of a public offense is brought before a justice of the peace for examina
tion and, at any time before such examination is commenced, he files 
with such justice his affidavit stating that by reason of the bias or 
prejudice of said justice, he believes he cannot have a fair and 
impartial examination before him, such justice niust transfer said 
action, and all the papers therein including a certified copy of his docket 
entries, to another justice of the same county, if there is another 
justice in said county qualified to act; provided, that unless the 
parties agree upon the justice to whom said action shall be transferre� 
it shall be sent to the nearest justice of the county, but no more than 
one change of the place of examination under this section shall oo 
had in an action. 

§ 7 964. Adj ournment. The examination must be. completed
at one session unless the magistrate for good cause adjourns it. The 
adjournment cannot be for more than three days at each time, nor 
more than fifteen days in all, unless by the consent, or on the motion 
of the defendant. 

ij 7966. Dispositi on of accused on adjournment. If an 
adJournment is had for any cause and the defendant is charged with 
a capital offense, he must be committed in the meantime, otherwi� 
the magistrate must commit the defendant for examination, or dis
charge him from custody, upon sufficient bail or the deposit of money, 
as provided in this code, as security for his appearance at the time to 
which the examination is postponed. 

§ 7966. F orm. C ommitment f or examination. The com
mitment for examination is by an indorsement signed by the magis
trat.l", on the warrant of arrest, to the following effect: 

The within named A. B., having been brought before me under this 
warrant, and having failed to give bail for his appeal'ance, is commit-
ted to the sheriff of the county of ............ ( or to the marshal of 
the city of ••••••••••• . , as the case may be,) to await examination 
on the ...•. . day of. . ... ... , 18 .... at ...... o'clock, . .• . M. at 
which time you will have his body before me at my office. 

§ 7967. Examination. Pr ocedure. At the examination the
magistrate must, in the first place, read to the accused the complaint 
on file before him. He must also, after the commencement of the 
prosecution, issue subprenas for any witnesses required by the prose
cution or the defendant. 

§ 7968. Same. Witnesses kept separate. While a witnes&
is under examination, the m11gistrate may exclude all witnesses who 
have not been examined. He may also cause the witnesses to be 
kept separate, and to be prevented from conversing with each other 
until they are all examined. 

§ 7969. Same. Who excluded. The magistrate may a}S<,,
upon the request of the defendant, exclude from the examination 
every person except his clerk, the prosecutor and his counsel, the 
attorney general of the state, the state's attorney of the county, the 
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defendant and his counsel and such other person as he may desig
nate, and the officer having the defendant in custody. 

§ 7960. How witnesses examinAd. The witnesses must be 0• m. 11811.
examined in the presence of the defendant, and may be cross-exam-
ined in his behalf. And on demand of the state or the defendant 
all the testimony in the case must be reduced to writing in the form 
of depositions, or the testimony may be taken by stenographer if the 
state and the defendant consent thereto. 

§ 7961. AccUBed may produce witnesses. When the exam- 11", c. er. p.
ination of the witnesses on the part of the state is closed, any wit-
n88888 the defendant may produce must be sworn and examined. 

§ 7962. Magistrate. Disposition of depositions. The I 1'5, c. cr. p.
magistrate or his clerk must keep the depositions taken, and 
exhibits admitted as evidence on the examination until returned 
to the proper court; and must not permit such testimony to be exam-
ined or copied by any person except a judge of the court having juris-
diction of the offense, or authorize to issue writs of ha)beas corpus, 
the attorney general of the state, the state's attorney of the county 
or judicial subdivision, or other prosecuting attorney and the 
defendant and his counsel. 

§ 7963. Violation, misdemeanor. Every violation of the II H&, c. Cr. P.
last section is punishable as a misdemeanor. 

§ 7964. Procedure. Accused discharged. After hearing II m, c. cr. P.
the evidence on behalf of the respective parties, if it appears either 
that a public offense has not been committed, or that there is no 
sufficient cause to believe the defendant guilty thereof, the magis-
trate must order the defendant to be discharged, by an indorsement 
on the complaint over bis signature, to the following effect: "There 
being no sufficient cause to believe the within named ........... . 
guilt:v of the offense within mentioned, I order him discharged." 

§ 7966. Malicious proqecution. Costs taxed. If the de- 11 2, c. 88. 1881.
fendant on a preliminary examination for a public offense is dis-
charged as provided in section 79r.4 and if the magistrate finds that 
the prosecution was malicious or without probable cause, he shall 
enter such judgment on bis docket and tax the costs against the 
complaining witness, which shall be enforced as judgments for 
costs in criminal cases, and execution may issue therefor. 

§ 7966. Procedure. Accused held to answer. If, however, 11148,C. cr. P.
it appears from the examination that a public offense has been com-
mitted, and that there is sufficient cause to believe the defendant 
guilty thereof, the magistrate must, in like manner indorse on the 
complaint an order signed by him, to the following effect: ''It 
appearing to me that the offense in the within complaint mentioned 
(or any other offense, according to the fact, stating generally the 
nature thereof), has been committed and that there iR sufficient 
cause to believe the within :iamed .................. guilty thereof, 
I order that he be held to answer the sMne." 

§ 7967. When offense not bailable. If the offense is not I u9, c cr. p.
bailable, the following word� or words to the same effect, must be 
added to the indorsement: "And that he is hereby committed to 
the sheriff of ................ ," (or to the marshal of the city of 
.................. or as the case may be.) 

§ 7968. When offense bailable. If the offense is bailable, I 150,C.cr.P.
and bail is taken by the magistrate, the following words or word1:1 
to the same effect, must be added to the indorsement mentioned in 
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II 151, C. Cr. P .  

II 152, C. Cr. P .  

II 158, C .  Cr. P .  

ll 1M, C ,  Cr. P .  

II 155, C .  Cr. P. 
am'd. 

II 156, C. Cr. P. 
am'd . 

II 157, C. Cr. P .  
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section 7966 : "And I have admitted him to bail, to answer, by the 
undertaking hereto annexed.': 

§ 7868. When bail not taken. If the offense is bailable, and
the defendant is admitted to bail, but ·bail has not been taken, the 
following words or words to the same effect, must -be added to the 
indorsement mentioned in section 7966: "And that he is admitted 
to bail in the sum of ............ : . dollars, and be committed to 
the sheriff of the county of ....... ..... ... . , (or the marshal of the 
city of ..... .. ......... , or as the case may be), until said bail is 
given.'' 

§ 7870. Commitment. Procedure. If the magistrate orders
the defendant to be committed as ·provided in sections 7967 and 7969 
he must make out a commitment, signed by him with his name of 
office, and deliver it, with the defendant, to the officer to whom he 
is committed, or if that offi�er is not present, to a peace officer, who 
must immediately deliver the defendant into the proper custody, 
together with the commitment. 

§ 7971 .  Form of commitment. The commitment must be to
the following effect: 
State of North Dakota, l 
County of . . . . . . . . . . . \ ss.
The state of North Dakota to the sheriff of the county of . .. . . . . . . . 
(or marshal of the city of . ...... . . . .. , or as the case ma.v be) : 

An order having been this day made -by me, that A. B. be held to 
answer upon a charge of (stating briefly the nature of the offense, 
with time and place as near as may be), you are commanded to 
receive him into your custody, and detain him until he is legally 
discharged. 

Dated at ............ , this . .. .. ... .. day of . .... ... . .. . .  1 . . .  . 
C. D., Justice of the Peace.

(or as the case may be).
§ 7872. Witness to give undertaking. On holding the

defendant to answer, the magistrate may take from each of the 
material witnesses examined before him on the part of the state. 
a written undertaking. without surety, to the effect that be will 
appear and testify at the court to which the complaint and deposi· 
tions, if any, are to be Rent, or that he will forfeit such sum as the 
magistrate may fix and determine. 

§ 7973. Sureties may be required. When the magistrate is
satisfied by proof on oath, that there is reason to believe that any 
such witness will not appear and testify, unless security is requirt>d. 
he may order the witness to enter into a written undertaking-. with 
such sureties and in such sum as he may deem proper, for his appear· 
ance. as specified in the last section. 

§ 7874. Married women and minors. When a married
woman or a minor is a material witness, any other person may be 
allowed to g-ive an undertaking for the appearance of such witness ; 
or the magistrate may, in b is  discretion, take the undertaking of 
such married woman or minor in a sum not exceeding flft.v dollars. 
which is valid and binding in law, notwithstanding the disabi l i ty 
O'f minority. 

§ 7876. Refusal. Witness committed. If a witness re
quired to enter into an undertaking to appear and test i fy. either 
with or without suret ies, refuses compliance with the order for that 
purpose, the magistrate must commit him to prison until he com· 
plies or is legally discharged. 
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§ 7976. Security may be subsequently demanded. When,
however, in pursuance of section 7972, any material witness on 
the part of the prosecution has been discharged on his undertaking, 
without surety, if afterwards, on the sworn application of the state's 
.attorney or other person on behalf of the state, made to the magis
trate or to any judge, it satisfactorily appears that the presence of 
such witness or any other person on the part of the prosecution is 
material or necessary on the trial in court. such magistrate or judge 
may compel such witness, or any other material witness on the part 
-0f the state, to give an undertaking with sureties, to appear on the 
said trial and givE' his testimony therein, and for that purpose, the 
said magistrate or judge may issue a warrant against any such 
pe1·son, under his hand, with or without seal, directed to a sheriff. 
marshal or other peace officer, to arrest such person and bring him 
before such magistrate or judge. 

§ 7977. Witness may be conftned. And in case the person
so arrested shall neglect or refuse to give said undertaking in the 
manner required by said magistrate or judge, he may issue a war
rant of commitment against such person, which shall be delivered 
to said sheriff or other peace officer, whose duty it shall be to con
vey such person to the jail mentioned in said warrant, and the per
son shalJ remain in confinement until he shaJl be removed to the 
grand jury or to the court, for the purpose of giving his testimony, 
or until he shall have given the undertaking required by said magis
tra te or judge. or until he is otherwise discharged according to Jaw. 

§ 7977 a. Witness fees may be allowed when witness con
fl.ned. In any criminal case in which it may be made to appear to 
the satisfaction of the trial judge that a witness who shall have been 
required, pursuant to section 7973, to enter into an undertaking, 
with sureties, for his appearance at the trial court, there to testify 
on behalf of the state, and who shaJI  have been committed to and 
confined in prison, under section 7975 was actuaJly unrub]e to obtain 
and furnish acceptable sureties. by reason of being a stranger or a 
transient in the community, or for other good and sufficient reason, 
such judge may. in his discretion. order the alJowance to such wit
ness, and the payment by the proper county. of witness fees, at the 
rate of fifty cents per day, forand during the period of his imprisonment. 

§ 7978. Magistrate must return papers. When a magis
trate has discharged a def Pndant or has held him to answer, as pro� 
vided in sections 7!164 and 7966, he must return immediately to the 
district court oif the county or judicial subdivision, the warrant, if 
any, the complaint, the deposi tion of aJI the witnesses examined 
before him, if any have been taken, and exhibits and all under
takings of bail or for the ap,pearance of witnesses, takPn by him. 
together with a certified copy of the record of the proceedings as it 
appears on his docket. 

C H A P T E R  7 .  

PROCEEDINGS ON INFORMATION OR INDICTMENT. 

ARTICLE 1 . -PRELIMINARY PROVISIONS. 

I 151, C. Cr. P.am'd, 

I 15:1, C. Cr. P. 

C, 151, 189'7. 

I 160, C. Cr. P. 

§ 7979. Public offenses, how prosecuted. All crimes or 11 181, c. cr. c.
public offenses triable in the district courts must be prosecuted by am'd. 
information or indictment, excep_t as provided in the next section. 

§ 7980. Removal from office. When the proceedings are for 1 182, c. Cr. P.
the removal of a district, county, township, city or municipal officer, am'd. 
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I 1, e. '111 tSOO.
UD'a. 

I '- e. 'f11 1890.am'a. 
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or of a state officer not liable to i,mpeachment, they may be com
menced by an accusation in writing as provided in article 2 chapter-
4, of this code. 

§ 798 1 .  Same. Jurisdiction. Exception. All accusations.
against district, county, township or municipal officers, or state officers 
not liable to impeachment, must be found, or presented to and filed 
in the district court; but nothing herein shall be construed to prevent 
said officers from being proceeded against for a crime or public offense 
in the same manner as now is or may hereafter be provided by law for 
proceeding against other persons accused of a crime or public offense, 
or to limit the power of the court to remove such officers from offioe 
upon conviction, when authorized bv law so to do. 

'

ARTICLE 2. - THE INFORMATION. 

§ 7982. Prosecution on information. In what cases. Dur
ing each term of the district court held in and for any county or 
judicial subdivision in this state at which a grand jury has not been 
summoned and impaneled, the state's attorney of the county or judicial 
subdivision, or other person appointed by the court, as provided by 
law, to prosecute a criminal action, shall file an information, or infor
mations as the circumstances may require, respectively, against all 
persons accused of having committed a crime or public offense within 
such county or judicial subdivision or triable therein : 

1. When such person or persons have had a preliminary examina
tion before a magistrate for such crime or public offense and, from the 
evidence taken thereat, the magistrate has ordered that said person or 
persons be held to answer to the offense charged or some other crime 
or public offense disclosed by the evidence. 

2. When the crime or public offense is committed during the con
tinuance of the term of the district court in and for the county or 
judicial subdivision in which the offense is committed or triable. 

3. When a person accused of a crime or public offense is arrested
and waives, in writing, or if before a magistrate, orally, a preliminary 
examination therefor. 

4. When a person accused of a misdemeanor not within the juris
diction of a magistrate to try and punish, has been arrested and 
admitted to bail at a place other than the county or judicial subdi
vision in which said offense is triable ; or, 

5. At any time, when the person accused of a crime or public
offense is a fugitive from justice and such information may be needed 
by the governor of this state to demand such person from the execu
tive authority of any other state or territory within the United States, 
or to aid the proper executive authority of the United States to 
demand such person of any foreign government. 

§ 7983. State's attorney must inquire into charges . The
state's attorney of the county or judicial subdivision in which any 
person charged with the commission of a crime ur public offense has 
been held to answer, or other person appointed by the court as pro
vided by law to prosecute, must make full examination and inquiry 
into the facts and circumstances touching any crime or public offense 
committed by the accused and triable in said county or judicial sub
division, and must file an information setting forth the crime com
mitted according to the facts ascertained on such examination and 
inquiry and from the written testimony taken before the magistrate, 
whether it is the off�nse charged in the complaint upon which th& 
examination was had or some other offense. 
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§ 7984. Procedure when no information filed. If the t 1, �� U!IIO.
atate's attorney, or other person appointed to prosecute, in any such 
case, determines that an information ought not to be filed, he must 
make ,  subscribe and file with the clerk of the district court of the 
county or judicial subcliv i sion , a statement in writing setting forth 
his reasons in fact and in law for not filing an information ; such state-
ment m ust be fi led at and ciuring the term of the court to which the 
accu se-cl is held to appear for t rial. The court must thereupon 
examine such Ht.atement together with the evidence filed in the case, 
and i f, upon such exam ination , the court is not satisfied with such 
statement . the state's attorney, or person appointed to prosecute, must 
be di rected and required by the court to file the proper information 
and bring the case to trial . But if the court does not require that an 
information be filed and the defendant is not held or wanted to answer 
for any ot her crime or public offense, he shal l be discharged and his 
be.ii exonerated or money depoi-ited refunded to him. 

§ 7985. Information. Filing. Names of witnesses . .All § 2, iiJ�. 1890.
informat ions fi led u nder the provisions of this article, shall be by tho 
state 's a t torney of the county or j t,d ic: ial subdiv ision , or by the person 
appointed to prosecute, us informant ;  and said state's attorney or 
person appoinkcl to prosecute shall subscribe his name to said infor-
mat ion and indorse or otherwise exhibit thc-reon the names of all 
witJwsRl'S for t he prosecut ion known to h im to be such at the time of 
the fi l i ng of t hP same ,  but ot her witnesses may test i fy, in behalf of 
the prosPe u t io 1 1 ,  on the trial of said adion , the same as if their names 
had lwP 1 1  i 1 1 c lon;ed upon t ho information . 

§ 7986 . Verification. Form of. The information must be § a, c. 1 1 .  1890. 
am'd. veri li l ·d hy t lw sta te 's a t t orney or by the person appoin ted to prose-

cuk , or hy 11m prosecu t ing wibwss, or by some other person , and 
said wri li cat ion  m ust bt1 signl'd by t ho 1wrson verifying and may be 
to thP  p f l'cct t hat the  pc-rson vc-rify ing bas re-ad or lwarcl the  in forma
tion rl'a < l .  nrnl knows t i lC' con ten t s  t hereof, and t hat he is informed 
and n ·r i l y  lw l ievc-s that  t ho faets st> t forth therein are true, and from 
said know l < ·dl!t>, informat ion and be lief he states the same to be true .  

§ 7987. Information. Form of amendment. Tho inform a- § 1 .  c. 1 1 .  1soo.am'd. tion l l l l l s t con form to t lw  rcqu in•men t s  of the article of this code en ti -
tled , · ·  l {  u i l ' s  of Plead ing and Form of the Information or Indictment," 
and may l il •  n rnPnucd in mat tPr  of form ,  without a new verification , or 
of s u l ,s t an ef' with a 1ww VPritiea t ion  at any t i me before tho  defendnnt 
pleads. w i t hout  I t -an• of  t h l' < " < > u rt .  ;I'he informat ion may be 
amPmh-cl at any t i me t lwrPaft Pr or d nring the trial as to a l l mat ters of 
form , at t h P  d i scre t ion of t he C'onr t ,  when tho snmo cun be clone w i th -
out  pn· .i ud ieP t o  tho righ ts  of the  < ldP 1Hlant .  � o ame l l ( lmcn t m ust 
causl' any l ll' lny of  the trial un l l·ss for good cause shown by affidavit .  

ARTICLE 3. - CALLING OF THE GRAND JCRY. 

§ 7988.  Grand j ury defined. Formation. A grand jury § 2. c. s2, t885-
is a h()( l v  of men ,  cons is t ing of uot kss than s ix teen nor more t han am 'd. 
twe n t y - thrc-e l H:'l'Rons of t h e-coun ty  possc-ssing the q nal i fi0at ion s  pre-
scri l >1 •d by law, and impanded and sworn to i nqu ire in to  and tnH' pro
sent 1 1 1 1· n t  make to the d i s t rict court of all crimes or pu blic offenses 
agai n st the  laws of this s tate com m i tted or triable wi th in tli e county 
or j udicial subdivision for which the court is holden . 
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CRIMINAL PROCEDURE. Proceedings on 

§ 7989. When grand Jury may be called. No grand jury
shall be drawn or summoned to attend at the session of any district 
court within this state unless the judge thereof shall so direct by 
order in writing under his hand and filed with the clerk of the court 
at which said grand jury is required to attend. The judge of the 
district court in and for any county or judicial subdivision must, in 
the manner herein provided, direct that a grand jury be drawn and 
summoned to attend at a term of the said court, whenever : 

1. He shall deem the attendance of such jury nece888ry for the
due enforcement of the laws of this state. 

2. The board of county commissioners of the county wherein the
court is to be held, in writing, requests him so to do; or, 

3. A petition in writing, signed by at least twenty.five resident
freeholders or taxpayers of said county or judicial subdivision and 
requesting the same is presented to such judge. The request pro. 
vided for in subdivision 2 of this section and the petition mentioned 
in subdivision 3 hereof must be presented to such judge at least 
fifteen days before the commencement of the term at which the 
attendance of a grand jury is requested. 

ARTICLE 4. - FORMATION OP THE GRAND JURY. 

§ 7990. Challenges. State. Accused. The state or a per
son held to answer a charge for a public offense, may challenge the 
panel of a grand jury, or an individual grand juror. 

§ 799 1 .  Challenge allowed. Procedure. Whenever a chal
lenge to the panel or to an individual grand juror is allowed, the court 
shall make an o:der to the sheriff or other officer to summon without 
delay from the body of the county, a sufficient number of persons to 
complete or to form a grand jury. 

§ 7992. Twelve jurors may find an indictment. No
indictment shall be found, nor shall any presentment or accusation be 
made, without the concurrence of at least twelve grand jurors. 

§ 7993. Challenge to panel. Causes for. A challenge to
the panel may be interposed by either party for one or more of the 
following causes only : 

1 . That the requisite number of ballots was not drawn from the
jury box of the county or subdivision. 

2. That notice of the drawing of the grand jury was not given .
3. That the drawing was not had in the presence of the officers

designated by law, or in the manner prescribed by law. 
§ 17994. Challenge allowed, jury discharged. If a challeng.:

to the panel is allowed, the grand jury must be discharged. 
§ 7996 . Challenge to individual grand juror. Causes for.

A challenge to an individual grand juror may be interposed by eitht>r 
party, for one or more of the following causes only : 

i . That he is a minor.
2. That he is not a qualified elector.
3. That he is otherwise disqualified under any of the provisions

of article 10, chapter 7 of the political code. 
4. That he is insane.
5. That he is a prosecutor upon a charge against the defendant.
6. That he is a witness on the part of the prosecution , and has

been served with proceBB or bound by an undertaking as such. 
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InformaHon or Indktment. CRIMINAL PROCEDURE. 

7. That a state of mind exists on his part in referenoe to the case,
or to either partf, which will prevent him from acting impartially 
and without preJudioo to the substantial rights of the party cballeng
ing; but no person shall be disqualified as a juror by reason of hav
ing formed or expressed an opinion upon the matter or cause to be 
submitted to such jury, founded upon public rumor, statements in 
public journals or common notoriety, provided it satisfactorily appears 
to the oourt, upon his declaration, under oath or otherwise, that he 
can and will, notwithstanding auch an opinion, act impartially and 
fairly upon the matters to be submitted to him. 

§ 7996. Challenge may be oral or written. Challenges
may be oral or in writing, and must be tried by the court. 

§ 7997. Challenge allowed or disallowed. Clerk. Entry.
The court must allow or disallow the challenge, and the clerk must 
enter its decision upon the minutes. 

� 7998. Effect of challenge allowed. If a challenge to an 
individual grand juror is allowed, he cannot be present at or take part 
in the c-0nsideration of the charge against the defendant who inter
posed the challenge, or the deliberations of the grand jury thereon. 

§ 7999. Violation. Punishment. The grand jury must
inlorm the court of a violation of the last section, and it is punish
able by the court as a contempt. 

§ 8000. Challenge must be before jury is sworn. Neither
the state, nor a person held to answer a charge for a public offense, 
can take advantage of any objection to the panel or to an individual 
grand juror unleBB it is by challenge, and before the grand jury is 
sworn, except that after the grand jury is sworn 11nd before the indict
ment is found, the court may, in its discretion, upon a good cause 
shown, receive and allow a challenge. 

§ 8001.  Court may order another grand jury. If the grand
jury is discharged by an allowance of a challenge to the whole panel, 
or if an offense is committed during the sitting of the court, after the 
regular discharge of the grand jury, or if after such discharge a new 
indictment beoomes requisite by reason of an arrest of judgment or 
by the quashing of an indictment, or if from any other good and 
sufficient cause another grand jury may become necessary, the court 
may, in its discretion, order that another grand jury be summoned, 
and the court may to that end forthwith make an order to the county 
commissioners for the immediate selection and furnishing to the clerk 
of a list of jurors, and may make such further orders to the clerk, 
sheriff and other officers for an immediate compliance with their 
duties as may be proper to obtain another grand jury at and during 
the same term of the court. 

§ 8002. Special grand jury. A grand jury formed and
impaneled as to and in a particular case, after a challenge or challenges 
to individual grand jurors have been allowed, shall only be sworn to
act in such particular case, and as to all other cases at the same term 
of the court the grand jury shall be formed in the usual manner pro
vided by law. 

§ 8003. Court may appoint foreman. From the persons
summoned to serve as grand jurors, and appearing, the court must 
appoint a foreman. The court must also appoint a foreman when a 
person already appointed is discharged or excused before the grand 
Jury are dismissed. 

1581 

II 170, C. Cr. P. 

§ 171, C. Cr. P.

§ 1'12, C. Cr. P. 

II 113, C Cr. P. 

(1 17,, C. Cr. P. 

II m, c. cr. P. 

§ 178, O. Or. P. 

§ 177, O. Or. P. 



• 8004-8011

t 1'11, O. Or. P. 

1 1'19, 0, Cr. P. 

0 180, C, Cr. P. 

·I 181. O. Cr. P.

·I 182, C. Cr. P.

•I 183, O. Cr. P.

CRIMINAL PROCEDURE. Proceedings on 

§ 8004. Oath to foreman. The following oath must be admin
istered to the foreman of the grand jury: 

" You, as foreman of this grand jury, shall diligently inquire int.o, 
and true presentment make, of all public offenses against this state, 
committed or triable within this county ( or subdivision), of which 
you shall have or can obtain lewJ evidence. You will keep your own 
counsel, and that of your feffows, and of the state, and will not, 
except when required in the due course of judicial proceedings, dis
close the testimony of any witness examined before you, nor anything 
which you or any other grand juror may have said, nor the manner 
in which you or any other grand juror may have voted on any matter 
before you. You shall present no person through malice, hatred or 
ill will, nor leave any unpresented through fear, favor or affection, or 
for any reward or the promise or hope thereof ; but in all your pre
sentments or indictments, you shall present the truth, the whole 
truth and nothing but the truth, according to the best of your skill 
and understanding. So help you God." 

§ 8006. Oath to other grand jurors. The following oath
must be immediately thereupon administered to the other grand 
jurors present : 

" The same oath which your foreman has now taken before you on 
his part, you and each of you shall well and truly observe on your 
part. So help you God." 

§ 8006. Court must charge grand jury. The grand jury
being impaneled and sworn, must be charged by the court. In doing 
so, the court must give them such information as it may deem proper 
as to the nature of their duties, and as to any charges for public 
offenses returned to the court, or likely to come before the grand 
jury. 

§ 8007. Jury must retire. The grand jury must then retire
to a private room and inquire into the offenses cognizable by them. 

§ 8008. Clerk. Appointment. His duty. The grand jury
must appoint one of their number as clerk, who must preserve 
minutes of their proceedings, except of the votes of the individual 
members, and of the evidence given before them. 

§ 8009. When jury to be discharged. On the completion
of the business before them, or whenever the court shall be of opinion 
that the public interests will not be subserved by a further continu
ance of the session, the grand jury must be discharged by the court; 
but whether the business is completed or not, they are discharged by 
the final adjournment of the court. 

ARTICLE 5. - POWERB AND DUTIES OP THE GRAND JUBY. 

- 1  IM. c. er. P. § 8010. General powers and duties. The grand jury has
power, and it is their duty to inquire into all public offenses com
mitted or triable in the county or subdivision, and to present them to 
the court, either by presentment or indictment, or accusation in writ
ing. 

, I  1811, o. er. P. § 801 1 .  Presentment de1lned. A. presentment is an informal 
statement in writing by the grand jury, representing to the court that 
a public offense has been committed, which is triable in the county 
or subdivision, and that there is reasonable ground for believing that 
a particular individual, named or described, has committed it. 
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Information or Indlctnumt. CRIMINAL PROCEDURE. 

§ 8012. Oath to witness. The foreman may administer an
-oath to any witness appearing before the grand jury. 

§ 8013. What evidence receivable. In the investigation of
a charge for the p�se of either presentment or indictment or 
a:.:cusation, the grand Jury can receive no other evidence than such 
as is given by witnesses produced and sworn before them. or furnished 
by legal documentary evidence. 

§ 8014. Evidence. Legal. Best. The grand jury oan
receive none but legal evidence and the best evidence in degree to the 
exclusion of hearsay or secondary evidence. 

§ SOU,. Evidence of the accused. The grand jury shall
upon the request of the accused, and may of their own motion, hear 
the evidence of the accused. It is their duty to weigh all the evi
-dence submitted to them and when they have reason to believe that 
there is other evidence they may order such evidence to be produced 
and for that purpose the state's attorney shall issue process for the 
witnesses. 

§ 8016. When indictment ought to be found. The grand
jury ought to find an indictment when all the evidence before them, 
taken together, is such as in their judgment would warrant a convic
tion by the trial jury. 

§ 8017. 'Member must give evidence. If a member of the
grand jury knows or has reason to believe, that a public offense has 
been committed, which is triable in the county or subdivision, he 
must declare the same to his fellow jurors, who must thereupon 
investigate the same. 

§ 8018. Concerning what grand jury must inquire. The
grand jury must inquire : 

1. Into the case of every person imprisoned in the jail of the
<X>unty or subdivision, on a criminal charge, and not indicted. 

2. Into the condition and management of the public prisons in
the county or subdivision; and, 

3. Into the willful and corrupt misconduct in office of public offi
<iers of every description in the county or subdivision. 

§ 8019. Entitled to access to prisons and public records.
They are also entitled to free aooess at all reasonable times, to public 
prisons, and to the examination, without charge, of all public records 
in the county. 

§ 8020. Jury's privilege. Advice. Court. State's attor
ney. The grand jury may at all reasonable times ask the advice of 
the court or of the state's attorney. The state's attorney may at all 
times appear before the grand jury for the purpose of giving informa
tion or advice relative to any matter cognizable before them, and may 
interrogate witnesses before them whenever he thinks it necessary ; 
but no other person is permitted to be present during their sessions 
except the members and a witness actually under examination, and no 
person whomsoever must be permitted to be present during the 
expression of their opinions or the giving of their votes upon any 
matter before them. 

� 8021 .  Secrecy. Things said. Votes. Every member of 
the grand jury must keep secret whatever he himself or any other 
pnd juror may have said, or in what manner he or any other grand 
Juror may havt> voted on a matter before them. 

§ 8022. When juror mav disclose. A member of the grand
jury may, however, be required by any court to disclose the testimony 
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CRIMINAL PROCEDURE. Rules of Pleading and 

of a witness examined before the grand jury, for the purpose of ascer
taining whether it is consistent with that given by the witness before 
the court, or to disolose the testimony �ven before them by any per
son, upon a charge against him for pel'Jury in giving his testimony, 
or upon his trial therefor. 

I lilll. o. 0r. P. § 8023. Grand j uror cannot be questioned. A grand juror 
cannot be questioned for anything he may say, or any vute he m11y 
�ve in the grand jury, relative to a matter legally pendin� before the 
Jury, except for a perjury of which he may have been gmlty in mak
ing an accusation or giving testimony to his fellow jurors. 

I 199, C, Cr. P. 

I 200, o. Cr. P, 

I 201, C. Cr. P. 

l!D2, C, Cr. P, 

I 208, c. er. P. 

II 204, C. Cr. P. 

I 20!\, C. Cr. P.am'd. 

ARTICLE 6. - PRESENTMENT AND PROCEEDINGS THEREIN. 

§ 8024. Presentment, how found. Signed. A present
ment cannot be found without the concurrence of at least twelve 
grand jurors. When so found it must be signed by the foreman. 

§ 8021>. Presented to court. The presentment when found
must be presented by the foreman .  in presence of the grand jury, to 
the court, and must be filed with the clerk. 

§ 8026 . Bench warrant may issue. If the facts stated in
the presentment constitute a public offense triable in the county or 
subdivision, the court must direct the clerk to issue a bench warrant 
for the arrest of the defendant. 

§ 8027 . Issued by clerk. The clerk, on the application of 
the judge or state's attorney, may, accordingly, at any time after the 
order, whether the court is sitting or not, issue a bench warrant, under 
his signature and t.he flPal of the court, into one or more counties, or 
into any part of the state. 

§ 8028. Form of warrant. The bench warrant, upon present
ment, must be substantially in the following form : 

��u�t;
f J��t�. ������'. } BB.

To any sheriff, constable, marshal or policeman in this state : 
A presentment having been made on the . . . . . . . .  day of . . . • . . • . • 

18 . . . . . .  , to the district court of the county of . . . . • . • • . .  , ( or . . . . .  . 
subdivision) charging C. D. with the crime of . . . . . . . . . .  , ( designa-
ting it generally ) you are therefore commanded forthwith to arrest 
the above named C. D., and take him before E. F., a magistrate of 
the county of . . . . . . . . . .  ; or in case of his absence or inability to act, 
before the nearest and most accessible magistrate in . . . . . . . .  county. 

Given under my hand .  with the seal of said court affixed. this . . . . . 
day of . . . . . . . .  A. D. 18 . . . . . •

.By order of the court. 
[ Seal ] . . . . . . . . . . . . . . . . . . . . . . . . , clerk. 

§ 8029. Where and how warrant may be served. The
bench warrant may be served in any county or part of the state, and 
the officer serving it must proceed thereon as upon a warrant of arrest. 

§ 8030. Magistrate's procedure on warrant. The magis
trate, when the defendant is brought before him, must proceed upon 
the charges contained in the presentment, in the same manner as 
upon a warrant of arrest on a complaint. 

1584 



Form of I1'formaffon, etc. CRIMINAL PROCEDURE. ·•· --

AJITIOU 7. - FINDING AlfD PJIBSBRTATIOX OP TBB INDIOTJ[BNT, 

§ 8031 . Finding. Twelve juron must oonour. An indict- 1 a. c. er. P. 
ment cannot be found without the concurrence of at least twelve 
grand jurol'8. When so found, it must be indoreed "A true bill," and 
the indorsement must be signed by the foreman of the grand jury. 

§ 8039. When accuaed muat be dismissed. If twelve grand t 31'1, c. er. P.
jurors do not concur in finding an indictment against a defendant who 
has been held to answer, the original complaint and the certified record 
of the proceedings before the magistrate transmitted to them, must be 
returned to the court, with an indorsement thereon, signed by the 
foreman, to the effect that the charge is dismissed. 

§ 8033. Dismissal of charge. B.esubmfaaion. The die- t DI, o. er. P.
mieeal of the ch� does not, however, prevent its being again sub-
mitted to a grand Jury as often as the court may so direct. But with-
out such direction it cannot be again submitted. 

§ 8034. Nam.ea of witnesses on indictment. When an in- 1 •· �. rr. P, 
dictment is found, the names of the witneeees examined before the am'd. 
grand jury must, in all oases, be inserted at the foot of the indictment 
or indoreed thereon before it is presented to the court. 

§ 8036. Presentment of indictment. An indictment, when 1 210, o. er. P.
found by the grand jury, must be presented by their foreman, in their 
presence, to the court, and must be filed with the clerk, and remain 
in his office as a public record. 

§ 8036- Person indicted, how arrested. When an indict- 1 zu, c. er. P. 
ment is found against a defendant who has not been previously 
arrested, and is not under bail, the same proceedings must be bad as 
are preeoribed in sections 8065 to 8072 inclusive, against a defendant 
who fails to appear for arraignment. 

C H A P T E R  8 .  

RULES OF PLEADING AN D  FORM OF THE INFORMATION 
OR INDICTMENT. 

§ 8037. Forms of pleadings in criminal actions. All the 1 212. c. c,. r.
forms of pleading in criminal actions, and rules by which the 
sufficiency of pleadings is to be determined are those prescribed by 
this code. 

§ 8038. First pleading, information or indictment. The 1 21s. o. er. P.
fil'Bt pleading on the part of the state is the information or the am'd. 
indictment. 

§ 8039. What information or indictment must contain. 1 21,. c. er. P. 
The information or the indictment must contain : am'd. 

1. The title of the action, specifying the name of the court to
which the information or the indictment is presented, and the names 
of the parties. 

2. A statement of the acts constituting the offense, in ordinary
and concise language, and in such manner as to enable a persou 
of common undel'8tanding to know what is intended. 
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CRIMINAL PROCEDURE. Rulu of Pleading and 

§ 8040. Things aa to which allegations must be certain
and direct. The allegations of the information or the indictment 
m11St be direct and certain as regards: 

1. The party charged.
2. The offense charged.
3. The particular circumstances of the offense charged, when they

are neceBB&rY to constitute a complete offense. 
J 8041.  Fictitious name. True name. When a defendant 

ia informed against, indicted or prosecuted by a fictitious or eITOneous 
name, and in any stage of the proceedings his true name is discovered, 
it must be inserted in the subsequent proceedings, referring to the 
fact of his being prosecuted by the name mentioned in the informa-
tion or indictment. 

§ 8042. Charge. One offense. D:lff'erent counts. The
information or the indictment must charge but one offense, but the 
same offense may be set forth in different forms or degrees under dif. 
ferent counts ; and when the offense may be committed by the use of 
different means, the means may be alleged in the alternative in the 
same count. 

§ 8043. Time offense committed. The precise time at which
the offense was committed need not be stated in the information or in 
the indictment; but it may be alleged to have been committed at any 
time before the filing thereof, if an information; or if an indictment, 
before the finding thereof, except when the time is a material 
ingredient in the offense. 

§ 8044. Certain errors not materlal. When an offense
involves the eommision of, or an attempt to commit a private injug, 
anti is described with sufficient certainty in other respects to identify 
the aot, an erroneous allegation as to the person injured, or intended 
to be injured, is not material. 

§ 8046. Construction of words. The words used in an
information or in an indictment must be construed in their usual 
acceptation in common language, except words and phrases defined 
by law, which are to be construed according to their legal meaning. 

§ 8046. Statutory words not strictly pursued. Words
used in a statute to define a public offense, need not be strictly pur
sued in the information or indictment; but other words conveying the 
same meaning Illay be used. 

§ 8047. When information or indictment sufficient. The
information or indictment is sufficient if it can be understood there
from: 

1. That it is entitled in a court having authority to receive it,
though the name of the court is not stated. 

2. That it was presented by a person authorized by law so to do,
if an information; or if an indictment, that it was found by a grand 
jury of the county or judicial subdivision in which the oourt was 
held. 

3. That the defendant is named, or if his name cannot be dis
covered, that he is described by a fictitious name, with a st.atement 
that his true name is to the informant or, as the case may be, to the 
grand jury, unknown. 

4. That the offense was committed at some place within the juri&
diction of the court, except when the act, though_ done without the
local jurisdiction of the county or judicial subdivision is triable 
therein. 
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6. That the offense was oommitted at some time prior to the time
of the presenting of the infermation or of the finding of the indict
ment. 

6. That the act or omission charged as the offense is clearly and
distinctly set forth in ordinary and concise language, without repeti
tion , and in such a manner as to enable a person of common under
atan<ling to know what is intended. 

7 . That the act or omission charged as the offense, is stated with
1mch a degree of certainty as to enable the court to pronounce judg
men t upon a conviction, according to the right of the oase. 

� 8048. Errors of form disregarded. No information or 
indict ment is insufficient, nor can the trial, j udgment or other pro
ceedings thereon be affected by reason of a defect or imperfection in 
mat ter of form, which doos not tend to the prejudice of the substan
tial rights  of the defendant upon the merits. 

§ 8049. What need not be stated. Neither presumptions of
law, nor matters of which j udicial notice is taken, need be stated in 
an information or in an indictment. 

§ 8050. Pleading judgment. Jurisdictional facts. In
pleading a j udgment or other determination of, or proceeding before, 
a court ::>r officer of special j urisdiction it is not necessary to state the 
fact A conferring jurisdiction ; but the judgment or determination may 
be stated to have been duly given or made. The facts constituting 
juris< l ic t ion 1 however, must be established on the trial. 

§ 805 1 .  Pleading private statute . Title. Day of passage.
In pkad ing a private statute ,  or a right derived therefrom, it  is 
BUfliciPnt to refer to tho statute by its title and the day of its passage, 
and the court must thereu pon take j udicial notice thereof. 

§ 8052. Libel. Extrinsic facts . Sufficient statements.
An information or an indictment for libel ·need not set forth any 
extrinsic facts for the purpose of showing the application to the party 
libe lc<l of the defamatory mat ter on which the information or indict
ment is founded, but it is sufficient to state generally that the same 
was published concerning him,  and the fact that it was so published 
must be establ ished on the trial. 

§ 8053.  Forgery. Instrument destroyed. Misdescrip
tlon. When the instrument which is tho subject of an information 
or i nclidment for forgery has been destroyed or withheld by the act 
or procurement of the defendant, and the fact of the destruction or 
withholding is al leged in the in formation or indictment and 
established on the trial, the misdcscription of the instrument is im
material . 

� 8054. Perjury. Substance . Oath. Authority. Fal
aity . In an in formation or ind ictment for perjury, or subornation 
of perj ury, it is sufficient to sot forth tho substance of the controversy 
or mat ter in respect to which the  offense was <'ommitted, and in what 
court or before whom the oath allege<l to be false was taken ,  and that 
the court or person before whom it  was taken had authority to 
administer it, with proper allegations of the falsity of the matter on 
which the perjury is asssigned ;  but the information or indictment 
need not set forth the pleadings, record or proce0dings with which 
the oath is connected, nor the commission or authority of the court 
or person before whom the perjury was committed. 

§ 805 5 .  Larceny. Embezzlement. Sufficient allegations.
In an information or indictment for larceny or embezzlement of 
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money. bank notes, certificates of stock or valuable securities, or for 
a conspiracy to cheat and defraud a perl!on of any such property, it 
is sufficient to allege the larceny or embezzlement, or the conspiracy 
to cheat and defraud, to be of money, bank notes, certificates of 
stock or valuable securities, without specifying the coin, number, 
denomination or kind thereof. 

§ 8068. Obscene literature. Sufficient allegations. An
information or indictment for exhibiting, ·publishing, passing, sell
ing or offering to sell, or having in possession with such intent, any 
lewd or obscene book, pamphlet, picture, print, ca.rd, paper or writ· 
ing, need not set forth any portion of the language used or figures 
shown upon such book, pamphlet, picture, ,print, card, paper or writ· 
ing, but it is sufficient to state generally the fact of the lewdness or 
obscenity thereof. 

§ 8067. Personal property. Several owners. Sufficient
aliegations. When an offense is �ommitted upon, or in relation to, 
any personal property belonging to several partners or owners, the 
information or indictment for such offense is sufficient, if it alleges 
such property to ,belong to any one or more of such partners or 
owners without naming them all. 

§ 8068. Several defendants. Convicted. Acquitted. Upon
an information or indictment against several defendants, any one 
or more may be convicted or acquitted. 

§ 8069. Accessories. Principals. Certain �tinctions
abrogated. The distinction between an accessory before the fact 
and a principal, and between principals in the first and second 
degree, in cases of felony, is abrogated ; and all persons concel"Iled 
in the commission of a felony, whether they directly commit the act 
constituting the offense, or aid or abet in its commission, though 
not present, most be prosecuted, tried and punished aa principals, 
and no other facts need be alleged in the information or indictment 
against such an accessory, than are required in an information or 
indictment against his principals. 

§ 8080. Accessory punished, though principal not. An
accessory to the commission of a felony may be prosecuted, tried 
and punished, though the principal felon may be neither prosecuted 
nor tried, and though the principal mav have been acquitted. 

§ 808 1.  Compounding felony. '.Punishment. A person may
be prosecuted, tried and convicted, for having, with the knowledge 
of the commission of a public offense, taken money or property of 
another, or a gratuity or reward, or an engagement or promise there
for, upon the agreement or understanding, express or implied.to 
compound or conceal the offense, or to abstain from a prosecution 
therefor, or to withhold any evidence thereof, thou1th the person 
guilty of the original offense has not been prosecuted. 
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C H A P T E R  9 .

PLEADINGS AND PROCEEDINGS AFTER INFORMATION 
OR INDICTMENT AND BEFORE THE COM

MENCEMENT OF THE TRIAL . 

.AllTICLB 1. - ABB.UONKBNT OP THE DBFBNDANT. 

§ 8069. When and where defendant arraigned. When the
information or indictment is filed, the defendant must be arraigned 1 238, -. "r. P, 
thereon before the court to which it is presented, if an information ; am'd. 
or if an indictment, in which it is found, if triable therein, if not, 
before the court to which it is -removed or transmitted. 

§ 8063. Felony, defendant present. l!Cademeanor, coun-
sel If the information or indictment is for a felony the defendant 1 ?37. c er. P. 
must be personally present, but if a misdemeanor only, his personal am'd. 
appearanoe is unneoeeaary, and he may appear upon the arraignment 
b, c·uu · set 

· 9 tfvoli. Presence enforced by direction of court. When
his pereonal appearance is neceBB&ry, if he is in custody, the court may I zas. o. Or. P. 
direct the officer in whose custody he is, to bring him before it to be 
&JTll;rmP<l. anrl the offlrf'lr must do eo aooordin�y. 

9 b06lS. Same. Warrant of arrest. If the defendant has been 
dii;charged on bail, or has deposited money instead thereof, and does I 239, o. er. P. 
not appear to be arraigned, when his personal attendance is neoeBB&ry, 
the court, in addition to the forfeiture of the undertaking of bail or 
of t.he money deposited, may direct the clerk to iBBue a bench warrant 
for hiA arrest. 

§ 8068. Warrant, clerk to issue. The clerk, on the appli-
<'.ation of the state's attorney, may, accordingly, at any time after the I uo, o. Or. P. 
order, whether the court is sitting or not, iBBue a benoh watrant into 
<•ne or more oonnties. 

§ 8067. Warrant, form. Felony. The bench warrant upon
thi:, information or mdlotment, must, if the offense is a felony, be I u,. o. cr. P. 
substantially in the following form : am'd. 
State of North Dakota, l 88 
County of . . • . . . . . • • . • • •  f · 
To any sheriff, constable, policeman or marshal in this state : 

An information ( or indictment as the case may be ) ,  having been 
filed on the . . . . . . . .  day of . . . . . . . . . .  , 18 . . .  , in the district court in 
and for the county ( or judicial subdivision of . . • • . • • • . .  ), charginy 
. . . . . • . . . . with the crime of . . . • . • . • . .  , ( designating it generally , ,  

you are therefore commanded forthwith to arrest the above named 
. . . . . . . • . . . . and bring him before that court ( or before the court to 
which the information or indictment may have been removed, naming 
it ) ,  to answer said information ( or indictment ) ,  or if the court has 
adjourned for the term, that you deliver him into the custody of the 
sberitf of the county of . • • • . • • • • • 

Given under my hand, with the seal of said court affixed, this 
• . . . . . . . day of . . . • . . • • . . , 18 . . •

By order of the court. 
[ Seal. ] • • • • . . . • . . • . . . . . . . .  , clerk. 

§ 8088 . Same. l!Cademeanor. Bailable felony. If the
offense is a misdemeanor or a bailable felony, the bench warrant must 
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f§ 8069-8079 

I 243, C. Cr. P. 

I 2". <J. Cr. P. 

I m, c. cr. P. 

1 240, c. cr. P. 

I 2'7, C Cr. P.&m'd. 

I 148, c. cr. P. 

I 249, C. Cr. P. 

I 2&0, C. Cr. P.am'd. 

I 2111, c. Cr. P.am'd. 

I 252, C. Cr. P. 

I 253, o. Cr. P.am'd. 
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be in a similar form, adding to the body thereof a direction to the 
following effect, " or if he requires it that you take him before any 
magistrate of that county or in the county in which you arrest him, 
that he may give bail to answer the information (or indictment ) ." 

§ 8069. Court fix amount of bail. If the offense charged is
bailable the court, upon directing the bench warrant to issue, must 
fix the amount of bail ; and an indorsement must be made on the 
bench warrant and signed by the derk, to tho following effect : 

" The defendant is to be admitted to bail in the sum of . • • • • • • • • • • • 
dollars." 

§ 8070. Arrest. 01fense not bailable. Custody. The
defendant, when arrested under a warrant for an offense not bailable, 
must be held in custody by the sheriff of the county or judicial sub
division in which the information is filed or indictment found. 

� 807 1 . Warrant served in any county. The bench war
rant may be served in any county or judicial subdivision of the state 
in the same manner as a warrant of arrest. 

§ 8072. :Magistrate. Taking bail. Procedure. If the
defendant is brought before a magistrate of another county for the 
purpose of giving bail, the magistrate must proceed in respect thereto, 
in the same manner as if the defendant had been brought before him 
upon a warrant of arrest, and the same proceedings may be had 
thereon. 

§ 8073. Felony. Bail given. Increased amount. When
the information or indictment is for a felony, and the defendant, 
before the filing or finding thereof, has given bail for bis appearance 
to answer the charge, the court to which the information or indict
ment is presented, or sent or removed for trial, may order the defend
ant to be committed to actual custo«;Iy either without bail, or unless 
he gives bail in an increased amount, to be specified in the order. 

§ 8074. Procedure. Defendant present. Absent. If the
defendant is present when the order is made, he must be forthwith 
committed accordingly. If he is not present, a bench warrant must 
be issued and proceeded upon in the manner provided in this article. 

§ 807t>. Arraignment. Counsel for defendant. If the
defendant appears for arraignment without counsel, he must be 
informed by the court that it is his right to have counsel before being 
arraigned, and must be asked if he desires the aid of counsel. If he 
desires and is unable to employ counsel, the court must assign coun
sel to defend him. 

§ 8076 . How arraignment made. The arraignment must be
made by the court, or by the clerk or state's attorney under its direc
tion, and consists of reading the information or indictment to the 
defendant, and asking him whether he pleads guilty or not guilty to 
the information or indictment. 

§ 8077. Defendant's true name. When the defendant is
arraigned, he must be informed that if the name by which he is 
informed against or indicted is not his true name, he must disclose 
his true name or be proceeded against by the name in the informa
tion or indictment. 

§ 8078. No other name given. If he gives no other name,
the court may proceed accordingly. 

§ 8079. Another name given, procedure. If he allege&
that another name is his true name, the court must direct an entry 
thereof in the minutes of the arraignment, and the subsequent pro-
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ceedinge on the information or indictment may be bad against him 
by that name, referring also to the name by which he is informed 
against or indicted. 

§ 8080. Time to answer &iven defendant. If, on the
arraignment, the defendant requires it, he must be allowed until the 
next day, or such further time may be allowed him as the court may 
deem reasonable, to answer the information or indictment. 

§ 8081 .  Answer. :Motion to set aside. Demurrer. Plea.
If the defendant does not require time, as provided in the last section, 
or if be does, then on the next day, or at such further day as the 
court may have allowed him, he may, in answer to the arraignment, 
either move the court to set aside the information or indictment, or 
may demur or plead thereto. 

ARTICLE 2. - SETTINO ABIDE THE INFORlUTION OB INDIOTKENT. 

§ 8082. Causes for setting aside, classi1led The informa
tion or indictment must be set aside by the court in which the 
defendant is arraigned, upon his motion, in either of the following 
cases: 

If it is an information : 
1 . In all cases when the defendant is entitled to a preliminary

examination before a magistrate, before the filing of such information, 
when he has not had such examination and been held to answer 
before the district court, or has not waived such examination in 
writing, or orally before a magistrate. 

2. When the information is not subscribed by a person authorized
to act as informant. 

�- When the information is not verified ; or, 
If it is an indictment : 
1. When it is not found, indorsed and presented or filed as pre

scribed by this code. 
2. When the names of the witnesses examined before the grand

jury are not inserted at the foot of the indictment or otherwise exhib
ited thereon. 

3. When a person is permitted to be present during the seBSion of
the grand jury, while the charges embraced in the indictment are 
under consideration, except as provided in section 8020. 

4. When the defendant bad not been held to answer before the
finding of the indictment, on any ground which would have been good 
�ound for challenge, either to the panel or to any individual grand 
Juror. 

§ 8083 . :Motion. Form. Contents. Time. The motion to
set aside the information or indictment must be in writing, subscribed 
by the defendant or his attorney, and must specify clearly the ground 
of objection to the information or indictment, and said motion must 
be made before the defendant demurs or pleads, or the objection is 
waived. 

§ 8084. When motion heard. The motion must be heard at
the time it is made, unleBS for good cause the court postpones the 
hearing to another time. 

§ 8085. :Motion denied, answer immediately. If the motion
is denied, the defendant must immediately answer the information or 
indictment, either by demurring or pleading thereto. 
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II 25', O. Or. P, 
am'd. 

II 255, C. Cr. P, 
am'd. 

� 258. C. Cr. P, 
am'd. 
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am'd. 

I 258, c. Cr. P. 

I 259, C. Cr. P, 
am'd. 



I 280, o. or. P.am'd. 

I 2181. O. Or. P.am'd. 

1 -. 0. er. P.am'd. 

I 2183. C. Or. P. 

I .aM, 0. Cr. P, 

I 285, 0. Cr. P.am'd. 

I llllll. O. Or. P.am'd. 
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§ 8086. Motton granted. Procedure. If the motion is
granted the oourt must order that the defendant, if in custody, be 
discharged therefrom, or, if admitt.ed to bail, that the bail ht, exoner
ated, or, if he has deposited money inst.ead of bail, that the aune be 
refunded to him, unleas the court directs that another or an amended 
information be filed or that the c.ase be submitted to the same or 
another grand jury; or, if the case is such that an information might 
have been filed against the defendant had a grand jury not been 
called at the time, or the defendant at any time waives a preliminary 
examination, in writing, the court mar direct an information to be 
filed for the offense charged in the indictment set aside. 

·§ 8087. Further prosecution. Procedure. If the court
directs that another or an amended information be filed or that the 
case be resubmitted to the same or another grand jury, the defendant, 
if already in custody, must so remain, unless he is admitted to bail ;  
or, if already admitted to bail or money has been deposited instead 
therefor, the bail or money is to be answerable for the appearance of 
the defendant to answer a new information or indictment, and unless 
another or an amended information or an information in the place of 
the indictment set aside, as provided in the last section, is filed within 
ten days from the date of the order, or the filing of the defendant's 
waiver of a preliminary examination, or a new indictment is found at 
the eame or next term of the district court, as the case may be, the 
defendant must be discharged and his bail exonerated or money 
refunded as provided in the preceding section. 

§ 8088. Order setting aside, not a bar. An order setting
aside an information or indictment, as provided in this article is no 
bar to a future prosecution for the same offense • 

.ARTICLE 3. - DEKUBBEB. 

§ 8089. Defendant's pleading. Demurrer. Plea. The
only pleading on the part of the defendant is either a demurrer or a 
plea. 

§ 8090. Made in open court. Time. Both the demurrer
ana the plea must be put in in open court, either at the time of the
arraignment, or at such other time as may be allowed to the defend
ant for that purpose. 

§ 809 1 . Grounds of demurrer. The defendant may demur
to the information or indictment when it appears upon the faoo 
thereof, either: 

1. That the court has no jurisdiction of the offense charged therein :
or, if an indictment, that the grand jury by which i t  was found ha<l 
no authority to inquire into the offense charged, by reason of ita not 
being within the jurisdiction of the county or judicial subdivision. 

2. That it does not substantially conform to the requirements of
this code. 

3. That more than one offense is charged therein.
4. That the facts stated do not constitute a public offense.
5. That it contains any matter, which if true, would constitute a

legal justification or excuse of the offense charged, or other legal bar 
to the prosecution. 

I 8092. Requisites of demurrer. The demurrer must be in
wnting, signed either by the defendant or his counsel, and filed. 
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It must distinctly specify the grounds of the objection to the infor
mation or indictment, or it must be disregarded. 

§ 8093. Time of hearmc. Upon the demurrer being filed, 1 311'1, o. Cr. P.
the objections presented thereby must be heard, either immediately 
<>r at such time as the ooort may appoint. 

§ 8094. Judgment on demurrer. Upon considering the de- • • c.er.P.
morrer, the court muat give judgment either 8\18taining or overruling 
it, and an order to that effect must be entered upon the minutes. 

§ 8095. Effect if ■ustjatned. Further proceeding■. If the t •· c. or. P.
-demurrer is sustained the judgment is final upon the information or am'd. 
mdictment demurred to, and is a bar to another prosecution for the 
same offense, unless the court, being of the opinion that the objection 
on which the demurrer is sustained may be avoided in a new informa-
tion or indictment, directs another or an amended information, or an 
information in the plaoe of the indictment demurred to as provided 
by law in case an indictment is set aside, to be filed, or that the 08le 
be submitted to the same or another grand jury. 

§ 8096. .Amendment not directed, defendant discharged. 1 Z'IO, c; cr. P.
If the court does not permit the information to be amended nor direct am d. 
that another information be filed or that the oase be resubmitted as 
provided in the precedin� section, the defendant, if in custody, must 
be discharged, or, if admitted to bail his bail is exonerated, or, if he 
baa deposited money instead of bail, the money must be refunded to 
him. 

§ 8097. Defendant not discharged, farther proceeding■. t 211, O: cr. P.
If the court directs that another or an amended information or an am d. 
information in place of the indictment demurred to, as provided by 
law in case the indictment is set aside, be filed, or that the caee be 
resubmitted to the same or another grand jury, the defendant, if 
.already in custody, must so remain, unless he is admitted to bail, or, 
if already admitted to bail, or money has been deposited instead there-
for, the bail or money is to be answerable for the appearance of the 
defendant to answer to a new information or indictment; and unless 
.another or an amended information or an information in place of the 
indictment demurred to, is filed within ten days from the date of the 
-order sustaining the demurrer, or the filing of the defendant's waiver
-of a preliminary examination, or a new indictment is found at the
same or the next term of the district court, as the oase may be, the
-defendant must be dischargad and his bail exonerated or money
refunded as provided in the preceding section.

§ 8098. Demurrer overruled. Procedure. If the demurrer o 272, c. or. r.
is overruled, the court must permit the defendant; at his election, to 
plead, which he must do forthwith, or at such a time as the court may 
allow. If he does not plead, judgment may bo pronounced against 
him. 

§ 8099. Certain objections only taken by demurrer. Ex- o 21s. c. cr. P.
<ieption. When the objections mentioned in section 8091, appear am'd. 
upon the face ... -! t!;a information or indictment, they oan only be taken 
by demurrer, except that the objection to the jurisdiction of the court 
over the subject of the information or indictment, or that the facts 
state<l d() not constitute a public offense, may be taken at the trial, 
under the plea of not guilty, and in arrest of judgment. 

1593 



It 8100-8107 

I 274, C. Cr. P.am'd. 

■ 275, 278,C,Cr.P. am'd. 

I 277. c. Cr. P.am'd. 

I 2'18, O.Cr,P. 

I ffl,C.Cr.P.am'd. 

I 280, O. Cr. P. 

I 181, O. Or. P.am'd. 

Im. o.cr.P.am'd. 

CRIMINAl, PROCEDURE. .4/ter Indlotment an4 

ABTIOLE 4. - PLEA. 

§ 8100. Pleas classifted. There are four kinds of pleas to an
information or indictment. A plea of: 

1. Guilty.
2. Not guilty.
3. A former judgment of conviction or aoquittal of the offense

charged, which may be pleaded either with or without the plea of not 
guilty. 

4. Once in jeopardy, which may also be pleaded either with or
without the plea of not guilty. 

§ 8101. Plea to be oral Form of plea. Every plea must
be oral, and must be entered upon the minutes of the court, and in 
substantially the following form: 

1. If the defendant pleads guilty: "The defendant pleads that he
is rilty of the offense charged in this information ( or indictment)."

. If he pleads not guilty: "The defendant pleads that he is 
not guilty of the offense charged in this information ( or indict. 
ment)." 

3. If he pleads a former conviction or acquittal: "The defendant
pleads that he has already been convicted ( or acquitted, as the case 
may be), of the offense charged in this information ( or indictment), 
by the judgment of the court of ...•.......•. ( naming it), rendered 
at .. .. . . . . . . . . . . .. . . ( naming the place), on the .. . • • . • • .. .. day 
of .......•...•..•. , 18 ..... " 

4. If he pleads once in jeopardy: "The defendant pleads that he
has been once in jeopardy for the offense charglld in this information 
( or indictment), ( specifying the time, place and court)." 

§ 8102. Plea of guilty only put in by defendant. Ex
ception. A plea of guilty can in no case be put in, except by the 
defendant himself, in open court, unless upon an information or 
indictment against a corporation, in which case it may be put in by 
counsel. 

§ 8103. Plea may be withdrawn. The court may, at any
time before judgment, upon a plea of guilty, permit it to be with
drawn, and a plea of not guilty substituted. 

§ 8104. Issues on plea of not guilty. The plea of not guilty
puts in issue every material allegation in the information or indict
ment. 

§ 8101>. Evidence under plea. All matters of fact tending to
establish a defense other than those specified in the third and fourth 
subdivisions of section 8100, may be given in evidence under the 
plea of not guilty. 

§ 8108. Acquittal. Variance. Further prosecution. Ir
the defendant was formerly acquitted on the ground of variance be
tween the information or indictment and the proof, or the iolorma
tion or indictment was dismissed upon an objection to its form or 
substance, or in order to hold the defendant for a higher offense, 
without a judgment of acquittal, it is not an acquittal of the same 
offense. 

§ 8107. Acquittal on merits. When however, the defendant
was acquitted on the merits, he is deemed acquitted of the same 
offense, notwithstanding a defect in form or substance in the informa
tion or indictment on which he was aoquitted. 
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§ 8108. Former acquittal or conviction. Once in jeop
aray. When the defendant is convicted or acquitted, or has been 
once placed in jeopardy upon an information or indictment, the con
viction, aoquittal or Jeopardy is a bar to another information or 
indictment for the offense charged in the former, or for an attempt to 
commit the same, or for an offense necessarily included therein, of 
which he might have been convicted under the information or indict
ment. 

§ 8109. Refasal to answer. Procedure. If the defendant
refuses to answer the information or indictment by demurrer or plea, 
a plea of not guilty must be entered. 

ARTICLE 6. - REMOVAL OF THE ACTION BEFORE TRIAL. 

§ 8110. Action removed. Causes therefor speci1led. Th<'
defendant in a criminal action prosecuted by information, or indict
ment in any district court of this state, may be awarded a change of 
the place of trial, upon his petition on oath, or upon the oath of 
some credible person, setting forth that he bas reason to belive and 
does believe, and the facts upon which such belief is based, that he 
cannot receive a fair and impartial trial in the county or judicial sub
division where said action is pending, upon any of the following 
grounds: 

1. That the prosecuting witneBB, or state's attorney, or other per
son appointed by the court to prosecute, or any person or corporation 
promoting said prosecution, bas an undue influence over the minds of 
the people of the county or judicial subdiviaion where the action is 
pending; or, 

2. That the people of the county or judicial subdivision are so
prejudiced against the defendant or the offense of which he is 
accused, that he cannot have a fair and impartial trial; or, 

3. That it is impossible to obtain a jury in the county or judicial
subdivision that has not formed an opinion, as to the guilt or inno
cence of the defendant, such as would disqualify them as jurors; or, 

4. That any other cause exists in the county or judicial subdi
vision, where the action is pending, whereby the defendant would 
probably be deprived of a fair and impartial trial. 

§ 8111. Petition. Notice. Time to prepare. The petition
must be presented at the first term of the court at which the action 
can be tried and before the trial is begun, or, if the action has been 
continued, at any time before the term to which it is continued, upon 
reasonable notice to the state's attorney or the attorney appointed to 
prosecute. The court must, upon request of the defendant or his 
counsel, grant the defendant at least twenty-four hours after he has 
been arraigned in which to prepare and present such petition. 

f 8112. Court must order. Only one change. The court 
bemg satisfied that cause exists therefor, as defined in seotion 8110, 
must order a change of the plaoe of trial to some county or judicial 
subdivision where the cause complained of does not exist. But the 
defendant shall be entitled to only one change of the place of trial. 

§ 8113. Duty of clerk. The order of removal must be entered
upon the minutes, and the clerk must th�reupon make out and trans
mit to the court to which the action is removed, a certified copy of 
the order of removal and of the records, pleadings and proceedings in 
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I 283, c. er. p·am'd. 

128', o.or.P.am'd. 
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I 281, C. er. P. 

I 288, O. er. P. 

t 289. O. Or. P. 
am'd. 

f 280, C. Cr. P. 

J 8, O.Cr. P. 
am'd, 
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the action, including the undertakings for the appearance of the 
defendant and of the witnesses. 

§ 8114. Disposition of defendant. If the d6fendant is in
custody, the order must provide for the removal of the deftmdant, by 
the sheriff of the oounty or subdivision where he is imprisoned, to 
the custody of the proper officer of the county or subdivision to which 
the action is removed, and he must be removed according to the terms 
of such order. 

§ 8111>. Court may require bail. When the court has ordered
a removal of the aotion, it may require the accused, if the offense is 
then bailab.le. to enter into an undertaking with good and sufficient 
sureties to be approved by the court, in such sum as the court 
may direct, conditioned for his appearanoe in the court to which the 
action has been removed, on the first day of the next term thereof, 
and to abide the order of such court; and in default of such under
taking, a warrant shall be issued to the sheriff or other proper offiC'er, 
commanding him safely to keep, and at the proper time to convey 
the prisoner to the jail of the county or subdivision where he is to be 
tried, there to be safely kept by the jailer thereof until discharged by 
due course of law. 

§ 8116. Witnesses. Unde,-ta,Jdng. Notice. SubpmDL
If the order of removal is made at a term of the court, it is notice to 
every person who has entered into an undertaking to appear at such 
term, to appear at the trial of the action before the cour.t_ to which 
the same is removed. In other cases the witnesses must be s'ttbpcenaed 
as provided by this code, or the court may require the witnesses on 
the part of the state, to give security for their appearanoe before the 
court in which the defendant is to be tried, as provided by law 
in other cases. 

§ 8117. TrtaL Original pleadings. Copies. The court to
which the action is removed must proceed to trial and judgment 
therein the same in all respects as if the action had been commenced 
in such court. If it is necessary to have any of the orj.ginal plead
ings or other papers before such court, the court from which 
the action is removed must at any time, upon application of the 
state's attorney or the defendant, order such papers or pleadings to be 
transmitted by the clerk, a certified copy thereof being retained. 

§ _8118. Clerk. Neglect. Damages. If the clerk of the
district court neglects or refuses to perform any duty in relation to 
the removal of a cause, it shall be deemed a breach of his official 
bond and he forfeits a sum not exceeding five hundred dollars, to be 
recovered by an action on his official bond in the name of and for the 
use of the state or in the name of and for the use of the person 
injured, as the facts may be. 

§ 8119. Several defendant.a. Removal by one. If there
are several defendants in a criminal action and the place of trial is 
changed as to one or more of them and not as to the others, the 
others must be tried as if the place of trial had not been changed as 
to any defendant. 

§ 8120. Prejudice of Judge. Aflldavtt. Prooedure. Wben•
ever the defendant, or a defendant, in a criminal action shall file his 
affidavit stating that he has �ood reason to believe and does believe
that he cannot have a fair and impartial trial of such action on aC'CO(lnt 
of the prejudiee of the judge of the district court in which said 
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action is pending, the court shall thereafter proceed in · said action, es 
follows : 

1. If the defendant, or a defendant asks for a chan�e of the plaoe
of trial of said action on any of the grounds specified m section 8110 
of this code, and also for the cause mentioned in this section, it shall 
be the duty of the court to order said action removed for trial to some 
other county or judicial subdivision in this state, as provided in this 
article, and to request, arrange for and procure some other judge than 
the one objected to, to preside at the trial of said action; or, 

2. If a change is asked for only on account of the cause men
tioned in this section, the court in which said action is pending may 
order said action removed to a county or judicial subdivision in an 
adjoining judicial district in which it can be conveniently and expe
ditiously tried before another jud�e, or may request, arrange for and 
procure the judge of another judicial district to preside at said trial 
in the county or judicial subdivision in which the action is pending. 
A change upon the ground in this section provided for must be asked 
before the trial is begun &nd nut more than one change can be granted 
therefor; but if a trial has been had without a verdict, a change for 
any of the causes mentioned in this article may be had if asked for 
at the term at whioh said trial was had, and before another trial of 
the action is begun. 

§ 8121. Prosecution. Jurlsdiction ofcourt. When the plaoe
of trial of a criminal action is changed as in this article provided, 
the state's attorney of the county or judicial subdivision, or other 
person appointed to prosecute, where the action was oommenoed, 
shall prosecute the case for the state. The court to which the 
action is removed for trial shall have full jurisdiction and authority 
to hear, try and determine the action, and upon conviction to 
impose the punishment prescribed by law; and the trial shall 
be oonducted in all respects as if the action had been commenced 
in said court, and the costs accruing from a change of the place 
of trial and the costs of the trial shall be paid by the county or 
judicial subdivision where the offense was committed, or otherwise as 
provided by law. It is hereby made the duty of each judge of the 
several judicial districts of this state, whenever requested by another 
judge of the district court to preside at the trial of a criminal action, 
to respond as speedily as may be, and to preside at any trial to which 
he may be called under the provisions of this article, and all rulinh>'B, 
orders and acts made or done in carrying out the provisions of this 
article in any criminal action, shall have the same force and validity 
as if said action had been tried or said rulings, orders and acts made 
or done in the judicial district for which such judge was elected. 

§ 8122. Removal by state. Procedure. The state's attomE>y,
on behalf of the state, may also apply in a similar manner for a 
removal of the action, and the oourt being satisfied that it will pro
mote the ends of justice, may order such removal upon the same 
terms and to the same extent as are provided in this article, and the 
proceedings on such removal shall be in all respects as above provided. 
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CRIMINAL PROCEDURE • After Indictment and 

.ABTIOLE �- - THE MODE OP TRIAL. 

§ 8 1 93. Issue of fact. An issue of fact arises:
i. Upon a plea of not guilty.
2. Upon a plea of former conviction or acquittal of the same

offense; or, 
3. Upon a plea of onoe in jeopardy.
§ 8124.  How issue of fact tried. Issues of fact must be

tried by a jury, unless a trial by a jury is waived in criminal cases not 
amounting to felony, by the consent of both parties expressed in open 
court and entered on the minutes. 

§ 8 125. Presence of defendant. If the information or indict
ment is for a felony, the defendant must be personally present at the 
trial ; but if it is for a misdemeanor, the trial may be had in the 
absence of the defendant ; if his presence is necessary for any pur
pose, the court may, upon application of the state's attorney or person 
appointed to prosecute, by an order or warrant, require the personal 
attendance of the defendant at the trial. 

§ 8128. Time to prepare for trial. After his plea the defend
ant. if he requests it, is entitled to at least one day to prepare for 
trial. 

ARTICLE 7. - FORMATION OP THE TRIAL JURY, 

§ 8127. Who jurors in criminal action■. The jurors duly
drawn and summoned for the trial of civil actions, are also the jurors 
for the trial of criminal actions. 

§ 8128. How trial jury formed. Trial juries for criminal
actions may also be formed in the same manner as trial juries in cinl 
actions. 

§ 8129. Clerk to prepare ballots. At the opening of the
court the clerk must prepare separate ballots, containing the name-s of 
the persons returned as jurors, which must be folded as nearly alike 
as possible, and so that the same cannot be seen, and must deposit 
them in a sufficient box. 

§ 8 130. Parties may require names to be called. When the
c� is called for trial, and before drawing the jury, either party mav 
require the names of all the jurors in the panel to be called, and the 
court in its discretion may order that an attachment issue against 
those who are absent; but the court may, in its discretion, wait or not 
for the return of the attachment. 

§ 8131 .  :Manner of drawing jury. Before the name of any
juror is drawn, the box must be closed and shaken so as to inter
mingle the ballots therein . The clerk must then, without looking at 
the ballots, draw them from the box. 

§ 8132. Disposition of ballots. When the jury is completed,
the ballots containing the names of the jurors sworn must be laid 
aside and kept ayart from the ballots containing the names of the
other jurors, unti the jury so sworn is discharged. 

§ 8 1 33 .  Same. Jury discharged. After the jury are so dis
charged, the ballots containing their names must be again folded and 
returned to the box. and so on, as often as a trial is had. 
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§ 8134. Juror absent. Ballot. If a juror is absent when his I aw. c. < r. P.
name is drawn, or is set aside or excused from serving on the trial, 
the ballot containing his name must be folded and returned to the 
box as soon as the jury is sworn . 

§ 8 1 36.  All jurors not appearing. Procedure. When a I! ro o. cr P, 

jury has been dulr summoned, if, upon calling the cause for trial, 
twenty-four of the J urors summoned do not appear, the court may, in 
its <liscretion,  order the sheriff to summon from the body of the county 
or subdivision,  as many persons as it may think proper, at least suffi-
den t to make twenty-four jurors, from whom a jury for the trial of 
the cause may be selected. 

§ 8 1 36. Names. Ballots . Deposited in box. The names 11 304, o. cr. P.
of the persons summoned to complete the j ury must be written on 
dist inct pieces of paper, folded each as nearly alike as possible, and 
so that the name cannot be seen, and must be deposited in the box 
men tioned in section 8129. 

§ 8 1 37. Drawing the j ury. The clerk must thereupon, under I ao,, c. er. P.
the direction of the court, publicly draw out of the box so many of 
the ballots, one after another, as are sufficient to form the j ury. 

§ 8 1 38. Number of jury. How sworn. The jury consists II ooo. c. cr. P.
of twelve men, chosen as prescribed by law, and sworn or affirmed 
wel l and truly to try and ttt'e  deliverance to make between the state 
of North Dakota and the defendant whom they shall have in charge, 
and a true verdict to give according to the evidence, which verdict 
must be unanimous. 

§ 8 1 39. Number failing, others summoned. If a sufficient 11 001, o. cr. P. 
number cannot be obtained from the box to form a jury, the court 
may, as often as is necessary, order the sheriff to summon from the 
body of tho county or subdivision, so manr persons qualified to serve 
as j urors as it deems sufficient to form a Jury. The j urors so sum-
moned may be called from the list returned by the sheriff, and so 
many of them not excused or discharged, as may be necessary to com-
plete the jury, must be impaneled and sworn. 

§ 8 1 40. Juror may affirm. Any juror who is conscientiously 1 :m, r. rr. P.
scrupulous of taking the oath above described, shall be allowed to 
make affirmation, substituting for the words, " so help you God," 
at the end of the oath, the following: " This you do affirm under the 
pains and penalties of perjury." 

ARTICLE 8. - POSTPONEMENT OF THE TRIAL. 

§ 8 1 4 1 . Either party may have for cause . When a crimi- 1 309, c. cr. P.
naf action is cal led for trial, or dt any time previous thereto, the court 
may, upon su fficient cause shown by either party, direct the trial to 
be postponed to another day in the same term or to the next term . 
An y ,:iause that would be considered a good one for a postponement 
in a c i \· i l  act ion . is sufficient  in a criminal action, whether urged by 
the state or by the defendant. 
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PROCEEDINGS AFTER THE COMMENCEMENT OF THE 
TRIAL AND BEFORE JUDGMENT. 

ARTIC LE 1. - CHALLENGINO THE JURY, 

o 810, o.cr. P. § 8142. Challenge& classed. A challenge is an objection
made to the trial jurors and is of two kinds : 

1. To the panel.
2. To an individual juror.

o 811, o. or. P, § 8143. When several defendant.a must join. When se,·.
era1 defendants are tried together they cannot sever their challenges. 
but must join therein. 

o 812, c.c r. P. § 8144. Panel de1lned. The panel is a list of jurors returned
by a sheriff, to serve at a particular court, or for the trial of a par
ticular action. 

o 313, c. er. P, ij 8141>. Challenge to panel. A challenge to the panel is an
obJeotion made to all the trial jurors returned, and may be taken by 
either party. 

11 31,, c. or. P. § 8148. Causes for. A challenge to the panel can be founded
only on a material departure from the forms prescribed by law, in 
respect to the drawing and return of the jury, or on the intentional 
omission of the sheriff to summon one or more of the jurors drawn. 

1 81&, • or. P. § 8147. Wh�n taken. A challenge to the panel must be taken 
before a juror is sworn, and must be in writing, specifying plainly 
and distinctly the facts constituting the ground of challenge. 

11 atfl, c.or. P. § 8148. Sufficiency of facts controverted. Procedure.am'd. If the sufficiency of the facts alleged as a ground of challenge ii:; con
troverted by the adverse party, he may except to the challenge. The 
exception need not be in writing, but must be entered upon the 
minutes of the court, and thereupon the court must proceed to try 
the sufficiency of the challenge, assuming the facts therein alleged to 
be true. 

1 811, c.er. P. § 8149. Facts denied, procedure. If, on the exception, the 
court deems the challenge sufficient, it may, if justice requires it, permit 
the party excepting to withdraw his exception, and to deny the facts 
alleged in the challenge. If the exception is allowed, the court may, 
in like mann6!', permit an amendment of the challenge. 

11 a1s, o. cr. r. § 811>0. Trial of question of fact. If the facts alleged as the 
grounds of the challenge are denied, the denial may, in like manner, 
be oral and must be entered upon the minutes of the court, and the 
court must proceed to try the question of fact. 

o 319, c. cr . P. § 811> 1. Ofllcers may be examined. Upon the trial of the
challenge, the officers, whether judicial or ministerial, whose irregu
larity is complained of, 88 well as any other persons, may be examined 
to prove or disprove the facts alleged 88 the ground of the challenge. 

11 Ba}, c. c r. r. � 811>2. Challenge taken for ofllcer's bias. When the panel 
is 'formed from persons whose names are not drawn as jurors, a 
challenge may be taken to the panel on account of any bias of the 
officer who summoned them, which would be good ground of challenge 
to a juror. Such challenge must be made in the same form, and 
determined in the same manner 88 if made to a juror. 
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§ 8 l lS3. Challenge allowed. Jury diacharged. If upon I m. c. cr. P.
an exception to the challenge, or a denial of the facts, the challenge 
is allowed, the court most discharge the jury, and another j ury can 
be summoned for the same term forthwith from the body of the 
county ; or, the judge may order a jury to be drawn and summoned 
in the regular manner. If it is disallowed, the court must direct 
the jurv to be impaneled. 

§ 8 lb4. Challenge of individual juror. Before a juror is l 32Z, C. Cr, P.
cal led, the defendant must be informed by the court, or under its 
direction, that if he intends to challenge an individual j uror, he 
must do so when the juror appears, and before he is sworn. 

§ 8 l lSf,. Nature of challenge. A challenge to an individual I 823, c. Cr. P.
juror is either : 

1. Peremptory ; or,
2. For cause.
§ 8 11>8. Taken before sworn. It must be taken when the 1 au, c. 0r. P.

juror appears, and before he is sworn ; but the court may, for good 
cause, permit it to be taken after the juror is sworn, and before the 
jury is completed. 

§ 8 U>7. Peremptory challenge. A peremptory challenge can I m, c. cr. P.
be taken by either party, and may be oral. It is an objection to a 
j,nror for which no reason need be given, but upon which the court 
must exclude him. 

§ 81 t>8. Defendant's challenges. In all criminal eases the a. '9, 1811'1.
defendant is entitled to the following challenges : 

1. For capital offenses the defendant may challenge peremp•
torily twenty jurors. 

2. In prosecutions for offenses puniehable by imprisonment in
the penitentia ry, ten jurors. 

3. In other prosecutions, six jurors.
§ 81 1>9. Prosecution challenges. The prosecuting attorney

in capital cases may challenge peremptorily, ten jurors ; in  prose• 
cutions for offenses punishable by imprisonment in the penitentiary, 
five jurors ; in other prosecutions, three j urors. 

§ 8 160. Challenge for cause. A challenge for cause may be 1 328, c. Cr. P.
taken either by the state or the defendant. 

§ 8 1 8 1 . For cause classed. It is an objection to a particular 1 829, C. Cr. P .
juror, and is either : 

1. General, that the juror iR disqual ified from serving in any case
or trial ; or, 

2. Particular, that he is disqualified from serving in the case on trial.
§ 8189. General causes of challenge specffled. General II sao, c. Cr. P .

causes of challenges are : 
1. A conviction for felony.
2. A want of any of the qualifications prescribed by law, to

render a person a competent Juror, including a want of knowledge 
of the English language as  used in the courts. 

3. Unsoundnefls of mind, or such defect in the faculties of the
mind or organs of the body as renders him incapa:ble of performing 
the duties of a juror. 

§ 8183. Particular causes of challenge specffled. Particu- 1 m, c. Cr. P.
Jar causes of challenge are of two kinds : 

1. For such a •bias as when the existence of the facts is ascer
tained, in judgment of law disqualifies the juror, and which is known 
in this code as implied bias. 

2. For the existence of a state of mind on the part of the juror,
in reference to the case or to either party, which satisfies the court, 
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in the exercise of a sound discretion, that he cannot try the issue 
impartially, without prejudice to the substantial rights of the 
party challenging, and which is known in this code as actual bias. 

§ 8164. :Matters constituting implied bias speci1led. A
challenge for implied bias may be taken for all or any of the fo]]ow
ing causes, and for no other : 

1. Consanguinity or relationship to the person alleged to be
injured by the offense charged, or on whose complaint the prosecu
tion was instituted, or to the defendant. 

2. Standing in the relation of guardian and ward, attorney and
client, master and servant, landlord and tenant, or debtor and 
creditor, or being a member of the family of the defendant, or of the 
person alleged to be injured by the offense charged, or on whose 
complaint the prosecution was instituted, or in the emploJ of either. 

8. Being a party adverse to the defendant in a civil action. or
having complained against or been accused by him in a criminal 
prosecution .  

4. Having served on the grand jury which found the indictment,
or on a coroner's jury which inquired into the death of a person 
whose death is the subject of the action. 

5. Having served on a trial jury which has tried another person
for the offense charged. 

6. Having been one of a jury formerly sworn to try the same
charge, and whose verdict was set aside, or which was discharged 
without a verdict, after the cause was submitted to it. 

7. Having served as a juror in a civil action brought against the
defendant for the act charged as an offense. 

8. If the offense charged is punishable with death, the enter
taining of such conscientious opinions as would preclude his finding 
the defendant guilty, in which case he shall neither be permitted nor 
compelled to serve as a jiuror. 

§ 8165. Exemption is not cause. An exemption from sen-foe
on a jury is not a cause of challenge, but the privilege of the person 
exempted. 

§ 8166. How challenge taken. Cause stated. In a chal
lenge for implied bias, one or more of the causes stated in section 
8164 must be alleged. In a challenge for actual bias, the cause 
stated in the second subdivision of section 8163 must be alleged : 
but no person shaJl be disquaJifled as a juror by reason of the fact 
that he may have heard from others or read in newspapers or pub
lic journals, any statement or statements with regard to the case 
to be submitted to the jury, if it shall appear to the satisfaction of 
the court that the impression remaining upon the -mind of such 
person from the statements so communicated to him, will not pre
vent him from trying the case fairly and impartially. The chal
lenge may be oral, but must be entered upon the minutes of the 
court. 

§ 8 1 67. Exception to the challenge. The adverse party may
except to the challenge in the same manner as to a chaJlenge to the 
panel, and the same proceedings must be had thereon as prescribed 
in section 8148 except that if the exception is aJlowed the juror must 
be excluded. The adverse party may also orally deny the facts 
alleged as the ground of challenge. 

§ 81 68. How tried, by the court. All challenges, whether
to the panel or to individual jurors, shall be tried by the court, with
out the aid of triers. 
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§ 8169. Juror challenged, a witness. Upon the trial of a
challenge to an individual juror, the juror challenged may be exam• 
ined as a witness to prove or disprove the challenge, and is bound to 
answer every question pertinent to the inquiry therein. 

§ 8170. Other witnesses. Rules of evidence. Other wit
nesses may also be examined on either side, and the rules of evidence 
applicable to the trial of other issues govern the admission or exclu
sion of testimony, on the trial of the challenge. 

§ 8171. Court must allow or disallow challenge. On the
trial of a challenge, the court must either allow or disallow the chal
lenge, and direct an entry accordingly upon the minutes. 

§ 8172. Order of taking challenge. All challenges to an in
dividual juror, except peremptory, must be taken, first by the defend
ant, and then by the state, and eaoh party must exhaust all his chal
lenges before the other begins. 

§ 8173. Order of challenges for cause. The challenges of
either party for cause need not all be taken at once, but they must be 
taken separately, in the following order, including in each challenge 
all the causes of challenge belonging to the same class: 

1. To the panel.
2. To an individual juror for a general disqualification.
3. To an individual juror for implied bias.
4. To an individual juror for actual bias.
§ 8174. Peremptory challenges._ If all challenges on both

sides are disallowed, either party, first the state and then the defend� 
ant, may take a peremptory challenge, unless the party's peremptory 
challenges are exhausted. 

ARTIOLE 2 . - THE TRIAL. 

§ 8175. Order of trial. The jury having been impaneled and
sworn, the trial must proceed in the following order : 

1. If the information or indictment is for a felony, the clerk or
state's attorney must read it, and state the plea of the defendant 
to the jury. In all other cases this formality may be dispensed with. 

2. The state's attorney or other counsel for the state, must open
the case and offer the evidence in support of the information or indict-
ment. 

3. The defendant or his counsel may then open his defense, and
offer his evidence in support thereof. 

4. The parties may then, respectively offer rebuttin� testimony
only, unless the court, for good reason, in furtherance of Justice, or to 
correct an evident oversight, permits them to offer evidence upon their 
original case. 

5. When the evidence is conoluded, unless the case is submitted
to the jury on either side, or on both sides, without argument, the 
counsel for the state shall commence, and the defendant or his counsel 
shall follow ; then the counsel for the state shall conclude the argu
ment to the jury. 

6. The judge must then charge the jury .
• § 8176. Charging the jury. Procedure. 
Jury, the court shall only instruct as to the law of the 
instructions must first be reduced to writing, unless 
both parties entered in the minutes, the instructions 
and taken down by the stenographer of the 
Either party may request instructions to the jury. Each instruc
so requested must be written on a separate sheet of 
be given or refused by the court, and the court shall 
margin of suob requested instructions which he does 
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word "refused," and all instructions asked for by either party shall be 
given or refused by the court without modification or change, unless 
modified or changed by the consent of the counsel asking the same. 

§ 8177. Same. All instructions given to the jury must be read
to them by the court without disclosing to them whether such 
instructions were requested or not, and must be signed by the judge 
and may be delivered to the jury, and be taken by them in their 
retirement and returned into court with the verdict. But when oral 
instructions are given the jury shall not take any part of the charge 
i.n their retirement unless so ordered by the court. 

§ 8178. Instructions.  Stenographer. Exceptions. Upon
the close of the trial all instructions given or refused together with 
those prepared by the court, if any, must be filed with the clerk, and 
except as otherwise provided in the next section shall be deemed 
excepted to by the defendant. If the charge of the court, or any 
pa.rt thereof is given orally, the same must be taken down by the 
official stenographer and shall be deemed excepted to by the defend
ant, and the same as soon as may be after the trial must be written 
out at length and filed with the clerk of the court by the stenogra
pher thereof ; provided, that in case the defendant is acquitted by the 
jury the oral instructions need not be transcribed or filed with the 
clerk. But exceptions in writing to any of the instructions of the 
court in any manner given, or the refusal of the court to give instruc
tions requested, may be filed by the defendant at his discretion, with 
the clerk of the court within twenty days after the instructions are 
all filed as herein provided. The stenographer of the court shall 
receive for writing out the oral instructions of the court the same 
fees as for making transcripts. 

§ 8179. Charge. Exceptions before given. The court may
in its discretion, submit the written instructions which it proposes to 
give to the jury, to the counsel in the case for examination, and 
require such counsel after a reasonable examination thereof, to desig
nate such parts thereof as he may deem objectionable, and such coun
sel must thereupon designate such parts of such instructions as he may 
deem improper and thereafter only such parts of said written instruc
tions so designated shall be deemed excepted to, or subject to excep-
tion. 

§ 8180. Order specifted may be changed. When the state
of the pleadings requires it, or in any other case, for good reasons and 
in the sound discretion vf the court, the order of trial and argument 
prescribed in section 8175 may be departed from. 

§ 8181. Court to decide law. The court must decide all
questions of law which arise in the course of the trial. 

§ 8182. Libel Jury determine law and fact. On the trial
of an information or indictment for libel, the jury have the right to 
determine the law and the fact. 

§ 8183. Other offenses. Determine only facts. On the
trial of an information or indictment for any other offense than libel, 
questions of law are to be decided by the court, and, although the 
jury have the power to find a general verdict, which includes ques
tions of law as well as of fact, they are bound, nevertheless, to receive 
as law what is laid down as such by the court. 

§ 8184. Counsel Argument restricted. If the information
or indictment is for an offense punishable with death, three counsel 
on each side may argue the case to the jury. If it is any other offense 
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the court may, in its dieoretion, restrict the argument to one counsel 
on each side. 

§ 8 1 8 5 .  Presumption of innocence. Reasonable doubt.
.A defendant in a criminal action is presumed to be innocent until the 
contrary is proved, and in case of a reasonable doubt a.a to whether 
his guilt is satisfactorily shown, he is entitled to be acquitted. 

§ 8 1 86 .  Doubt as to degree. When it appears that a defend
ant ha.a committed a public offense and there is reasonable ground of 
doubt in which of two or more degrees he is guilty, he can be 
convicted of the lowest of such degrees only. 

§ 8 1 87. Defendants tried separately. When two or more
tlelendants are jointly charged with a felony in a criminal action, any 
defendant requiring it must be tried separately. In other cases 
defendants jointly prosecuted may be tried separately or jointly, in 
the discretion of the court. 

§ 8 1 88. Defendant discharged to testify. When two or
more persons are included in the same information or indictment, the 
court may, at any time before the defendants have gone into their 
defense, on the application of the state's attorney, direct any defendant 
to be discharged from the information or indictment, that he may be 
a witness for the state. 

§ 8 1 89. Bame. Witness for codefendant. When two or
more persons are included in the same information or indictment, and 
the court is of the opinion that in regard to a particular defendant 
there is not sufficient evidence to put him on his defense, it must 
order him to be discharged before the evidence is closed, that he may 
be a witness for his codefendant. 

§ 8 1 90. Buch discharge an acquittal. The discharge · of a
defendant under either of the la.st two sections is an acquittal of the 
offense charged in the information or indictment or any offense for 
which he might have been found guilty thereunder, and is a bar to 
another prosecution therefor. 

§ 8 1 9 1 .  Defendant witness in own behalf. In the trial of
a �riminal action or proceeding before any court or magistrate of this 
state, whether prosecuted by information, indictment, complaint or 
otherwise, the defendant shall, at his own request and not otherwise, 
be deemed a competent witness; but his neglect or refusal to testify 
shall not create or raise any presumption of guilt against him ; nor 
shall such neglect or refusal be referred to by any attorney prosecut
ing the case, or considered by the court or jury before whom the trial 
takes place. 

§ 8 1 92. Rules of evidence. The rules of evidence in civil
cases are applicable also to criminal cases, except as otherwise pro
vided in this code. 

§ 8 1 93. Treason. Witnesses. Overt acts. Upon a trial
for treason the defendant cannot be convicted unless upon the testi
mony of two witnesses to the same overt act, or upon his confession 
in open court; nor can evidence be admitted of an overt act not 
expressly charged in the information or indictment ;  nor can the 
defendant be convicted unless one or more overt acts are expressly 
charged therein. 

§ 8 1 94. Conspiracy. Overts acts. Proot: Upon a trial
for conspirao7, in a case where an overt act is necessary to constitute 
the offense, the defendant cannot be convicted unless one or more 
overt acts are expressly alleged in the information or indictment, 
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nor unless one or more of the act.a alleged are proved; but any other 
overt act, not alleged in the information or indictment may be given 
in evidence. 

§ 8 1 96. Accomplice. Evidence. Corroboration. A con
viction cannot be had upon the testimony of an accomplice unless 
he is corroborated by such other evidence as tends to connect the 
defendant with the commission of the offense, and the corroboration 
is not sufficient if it merely shows the commission of the offense, or 
the circumstances thereof. 

§ 8 1 96. Evidence of false pretense. Upon a trial for having,
with an intent to cheat or defraud another designedly, by any false 
pretense, obtained the signature of any person to a written instru
ment, or having obtained from any person any money, personal 
property or valuable thing, the defendant cannot be convicted if the 
false pretense was expressed in language unaccompanied by _ ·a false 
token or writing, unless the pretense, or some note or memorandum 
thereof, is in writing, either subscribed by, or in the handwritiug of 
the defendant, or unless the pretense is proven by the testimony of 
two witnesses, or that of one witness and corroborating circum
stances. But this section does not apply to a prosecution for falsely 
representing or personating another, and in such assumed character, 
marrying or receiving money or property. 

§ 8 1 97. Evidence of abortion and seduction. Upon a trial
for procuring or attempting to procure an abortion, or aiding or 
assisting therein, or for inveigling, enticing, or taking away an 
unmarried female of previous chaste character, under the age of 
twenty years for the purpose of prostitution, or aiding or assisting 
therein, or for having, under promise of marriage, seduced and had 
illicit connection with an unmarried female, under twenty years of 
age, of previous chaste character, the defendant cannot be com·icted 
upon the testimony of the person injured unless she is corroborated 
by other evidence. 

§ 8 1 98: :Mistake in charge. Other proceedings. When
it appears, at any time before verdict or judgment that a mistake has 
been made in charging the proper offense, the defendant must not be 
discharged, if there appears good cause to detain him in custody ; but 
the court must commit him, or require him to give bail for his 
appearance to answer to the offense, and may also require the wit
nesses to give bail for their appearance. The provisions of section 
8097 of this code as to the manner and time of prosecution, so far as 
applicable, shall govern the further proceedings under this section. 

§ 8 199. Same. Notformer acquittal nor once in jeopardy.
Upon the trial of an information filed or indictment found, under the 
provisions of the last section, neither a plea of former acquittal ul»" 
of once in jeopardy shall be sustained by the fact of the discharge 
of the jury on the first information or indictment. 

� 8200. New proceedings. Original charge. U a new 
information is not filed or a new indictment found within the timee 
limited in section 8097 and the sections therein referred to, of this 
code, the court must again proceed to try the defendant on the orig
inal charge. 

§ 8201 . Want of jurisdiction appearing, jury discharged.
The court may direot the jury to be discharged, when it appears that 
it bas not jurisdiction of the offense, or that the facts charged in the 
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information or indictment do not constitute an offense punishable by 
law. 

§ 8202. Disposition of accused. If the jury is discharged
because the court has not jurisdiction of the offense charged, and it 
appears that it was committed out of the jurisdiction of this state, 
the defendant must be discharged, unless the court orders that he be 
detained for a reasonable time, to be specified in the order, to enable 
the state's attorney to communicate with the chief executive officer 
of the country, state, territory or district where the offense was com
mitted. 

§ 8203. Same. Bail. If the offense was committed within
the jurisdiction of another �ounty of this state, the court may direct 
the defendant to be committed for such time as it deems reasonable 
to await a warrant from the proper county for his arrest, or if the 
offense is a misdemeanor only, it may admit him to bail in an undertak
ing, with sufficient sureties, that he will, within such time as the court 
may appoint, render himself amenable to a warrant for his arrest from the 
proper county, and if not sooner arrested thereon, will attend at the 
office of the sheriff of the county where the trial was had, at a time 
particularly specified in the undertaking to surrender himself upon 
the warrant if issued, or that his bail will forfeit such sum as the 
court may fix, and to be mentioned in the undertaking. 

§ 8204. Clerk. Papers . Certifted copies sent to proper
county. In the cases provided for in the last section, the 
clerk must forthwith transmit a certified copy of the information or 
indictment and of all the papers filed in the action, to the proper 
county, the expense of which transmission is chargeable to that 
county. 

§ 8206. When accused discharged. If the defendant is not
arrested on a warrant from the proper county, he must be discharged 
from custody, or his bail in the action be exonerated, or money depos
ited instead of bail refunded, as the case may be, and the sureties in 
the undertaking, as mentioned in section 8203 must be discharged. 

§ 8206. Proceedings if accused arrested. If he is arrested,
the same pl'O('eedings must be had thereon as upon the arrest of a 
defendant in another county, on a warrant of arrest issued by a magis
trate. 

§ 8207, Court must discharge accused. Exception. If
the jury is discharged because the facts as charged do not constitute 
an offense punishable by law, the court must order that the defend
ant, if in custody. be discharged therefrom, or if admitted to bail that 
his bail be exonerated, or if he has deposited money instead of bail, 
that the money deposited be refunded to him, unless in its opinion a 
new information or indictment can be framed, upon which the 
defendant can be legally convicted, in which case it may direct the 
state's attorney to file a new information, or ( if an information can
not be sooner legally filed ) direct that the case be submitted to the 
same or another grand jury ; and the provisions of sections 8087 or 
8097 of this code, so far as applicabie, as to the time and manner of 
the prosecution, shall govern the further proceedings under this sec
tion. 

§ 8208 . Court may advise jury to acquit. If, at any time
after the evidence on either side is closed, the court deems it insuffi
cient to warrant a conviction, it may advise the jury to acquit the 
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defendant. But the jury are not bound by the advice, nor oan the 
court, for any cause, prevent the jury from giving a verdict. 

§ 8209. Jury may view place. When, in the opinion of the
court, it is proper that the jury should view the place in which the 
offense was charged to have been committed, or in which any other 
material fact occurred, it may order the jury to be conducted in a body, 
in the custody of proper officers, to the place, which must be shown to 
them by a person appointed by the court for that purpose, and the 
officers must be sworn to suffer no person to speak to or communicate 
with the jury, nor to do so themselves, on any subject connected with 
the trial, and to return them into court without unnecessary delay, or 
at a specified time. 

§ 821 0. Juror knowing fact. Witness. If a juror has any
personal knowledge respecting a fact in controversy in a cause, he 
must declare it in open court during the trial. If, during the retire, 
ment of a jury, a juror declares a fact, which could be evidence in the 
cause, as of his own knowledge, 'the jury must return into court. In 
either of these cases, the juror making the statement must be swom 
as a witness and examined in the presence of the parties. 

§ 82 1 1 . Custody and conduct of jury. The jurors sworn to
try a criminal action, may, at any time before the cause is submitted 
to the jury, in the discretion of the court, be permitted to separate, or 
be kept in charge of proper officers. The officers must be sworn to 
keep the jurors together until the next meeting of the court, to suffer 
no person to speak to or communicate with them, nor to do so them
selves, on any subject connected with the trial, and to return them 
into court at the next meeting thereof. 

§ 82 12. Court must admonish jury. The jury must also. at
each adjournment of the court, whether permitted to separate or kept 
in charge of officers, be admonished by the court that it is their duty 
not to converse among themselves or with any one else on any sub
ject connected with the trial, or to form or express any opinion 
thereon, until the case is finally submitted to them. 

§ 82 1 3. Juror becoming sick. Procedure. If, before the
conclusion of a trial, a juror becomes sick, so as to be unable to per• 
form his duty, the court rnay order him to be discharged. In that 
case a new juror may be sworn, and the trial begin anew, or the jury 
may be discharged, and a new jury then or afterward impaneled. 

§ 82 14. Murder. Burden of proof. Upon a trial for mor
dC'r, the commission of the homicide by the defendant being pron-d, 
the burden of proving circumstances of mitigation, or that justify or 
excuse it, devolves upon him, unless the proof on the part of the 
prosecution tends to show that the crime committed only amounts to 
manslaughter, or that the defendant was justifiable or excusabl<>. 

§ 82 f 6. Bigamy, proof of marriage. Upon a trial for bigamy,
it is not necessary to prove either of the marriages by the register, 
certificate or other record evidence thereof, but the same may be 
proved by such evidence as is admissible to prove a marriage in other 
cases, and when the second marriage took place out of this state p�f 
of that fact, accompanied with proof of cohabitation thereafter in tblB 
state is sufficient to sustain the charge. 

§ 82 16.  Forgery. Proof on trial. Upon a trial for forging
any bill or note purporting to be the bill or note of an inoorporat�l 
company or bank, or for passing, or attempting to pass, or ha\'ing 10 

possession with intent to pass, any snch forged bill or note, it is not 
10 
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nece881ll')' to prove the incorporation of such bank or company by the 
charter or act of incorporation, but it may be proved by general repu
tation, and persons of skill are competent witnesses to prove that such 
bill or note is forged or counterfeited. 

ff 821T-8223

§ 82 17. Charge to jury. Requiaites. In charging the jury, 1 m. c. Or. P.
the court must state to them all matters of law which it thinks neces- am',L 
sary for their information in giving their verdict, and if it states the 
testimony of the case, it must in addition inform the jury that they 
.are the exclusive judges of all questions of fact. Either party may 
present to the court any written charge, and request that it be given. 
If the court thinks it correct and pertinent, it must be given ; if not, 
it must be refused. Upon each charge presented and refused the 
,court must indorse or sign its decision. 

§ 821 8. Jury after charge. Refreshments. After hearing I 378. c: cr. P.
the charge, the jury may either decide in court, or may retire for am d. 

deliberation. If they do not agree without retiring, one or more 
officers must be sworn to keep them together in some private and 
convenient place, without refreshment except water unless otherwise 
ordered by the court, and not to permit any person to speak to or 
communicate with them, nor to do so himself, unless by order of the 
•court, or to ask them whether they have agreed upon a verdict, and
to return them into court when they have so agreed, or when ordered
by the court.

§ 82 1 8. When conviction or acquittal a bar. When the
defendant bas been convicted or acquitted upon an information
or indictment for an offense consisting of different degrees, the
conviction or acquittal is a bar to another information or indictment
for the offense charged, or for any lower degree of that offense, or for
an offense necessarily included thereill . .

§ 8220. Defendant may be committed. When a defendant I m. c .  er. P. 
who has given bail appears for trial, the court may, in its discretion, 
at any time after his appearance for trial, order him to be committed 
to the custody of the proper officer of the county, to abide the judg-
ment or further order of the court, and he must be committed and 
held in custody accordingly. 

§ 8221 . Substitute for state's attorney. If the state's § :m. c. cr. P.
attorney fails, or is unable to attend at the trial, the court must 
.appoint some attorney at law to perform the duties of the state's 
attorney on such trial. 

ARTICLE 3. - CONDUCT OP THE JURY AFTER THE CAUSE 18 SUB
MITTED TO THE.M. 

§ 8222. Room provided for jury. A room must be provided I ss1. c. cr. P.
by the board of commissioners of a county for the use of the jury, upon 
their retirement for deliberation, with suitable furniture, fuel, lights 
.and stationery. If the commissioners neglect, the court may order 
the sheriff to do so, and the expenses incurred by him in carrying the 
order into effect, when certified by the court, are a county charge. 

§ 8223. Food and lodging for jury. While the jury are 1 382, c. cr. P.
kept together, either during the progress of the trial or after their 
retirement for deliberation, they must be provided by the sheriff, 
upon the order of the court at the expense of the county, with suit-
able and sufficient food and lodging. 
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§ 8224. What papers jury may take. Upon retiring for
defiberation, the jury may take with them all papers ( except deposi
tions) which have been received as evidence in the cause, Ol' copies 
of such public records or private documents given in evidence as 
ought not, in the opinion of the court, to be taken from the person 
having them in possession. They may also take with them such 
parts of the written instructions as the court may direct and notes of 
the testimony, or other proceedings on the trial, taken by themselves, 
or any of them, but none taken by any other person. 

§ 8225. Disagreement. Further instructions. After the
jury have retired for deliberation, if there is a disagreement between 
them as to any part of the testimony, or if they desire to be informed 
on a point of law arising in the cause, they must require the officer 
to conduct them into court. Upon their being brought into court, 
the information required must be given in the presence of, or after 
notice to the state's attorney and the defendant or his counsel, or after 
they have been called. 

§ 8226. Juror sick, jury discharged. If, after the retire
ment of the jury, one of them becomes so sick as to prevent the con
tinuance of his duty, or any other accident or cause occurs to prevent 
their being kept together for deliberation, the jury may be dis
charged. 

§ 8227. Disagreement, jury discharged. Except as pro
vided in the last section, the jury cannot be discharged after the cause 
is submitted to them until they have agreed upon their verdict, and 
rendered it in open court, unless by the consent of both parties 
entered upon the minutes, or unless at the expiration of such time as 
the court deems proper, it satisfactorily appears that there is no 
reasonable probability that the jury can agree. 

§ 8228 . Verdict prevented, cause retried. In all cases
when a jury is discharged or prevented from giving a verdict, by 
reason of an accident or other cause, except when the defendant is 
discharged from the information or indictment during the progress 
of the trial, or after the cause is submitted to them, the cause may be 
again tried at the same or another term, as the court may direct. 

§ 8229. Adjournment during absence of jury. While the
jury are absent the court may adjourn from time to time as to other 
business, but it is nevertheless deemed open for every purpose con
nected with the cause submitted to them, until a verdict is rendered 
or the jury discharged. A final adjournment of the court discharge& 
the jury. 

ARTICLE 4. - THE VERDICT. 

1 880, c. cr. P. § 8230. Return of verdict. When the jury have agreed upon 
their verdict, they must be conducted into court by the officer hu•ing 
them in charge. Their names must then be called, and if all do not 
appear, the rest must be discharged without giving a verdict. In
that case the cause must be again tried, at the same or another term. 

1 891. o. 0r. P. § 823 1.  Presence of defendant. Felony. :Misdemeanor. 
If the bformation or indictment is for a felony, the defendant must, 
before the verdict is received, appear in person. If it is for a mis
demeanor, the verdict may, in the discretion of the court, be rendered 
in his absence. 
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§ 8232. Procedure when jury appear. When the jury
appear, they must be asked, by the court or the clerk, whether they 
have agreed upon their verdict, and if the foreman answers in the 
affirmative, they must, on being required, declare the same. 

§ 8233. General or special verdict. Libel. The jury may
eitber render a general verdict, or when they are in doubt as to the 
legal effect of the facts proved, they may, except upon an informa
tion or indictment for libel, find a special verdict. 

§ 8234. Oral or in writing. Preparation. The verdict of
the jury may be rendered orally or in writing as the jury may elect, 
unless the court, at the time the case is submitted to the J ury, requires 
that it be rendered in writing. When the court so requires, the clerk 
of the court shall, under the direction of the court, provide blank 
verdicts of suitable form for any verdict the jury may return in the 
action and said blank verdicts shall be taken by the jury when it 
retires. 

§ 8235. General verdicts. Contents. A general verdict
upon a plea of not guilty, is either "guilty" or "not guilty," which 
imports a oon-rlbtion or acquittal of the offense charged in the infor
mation or indictment. Upon a plea of a former conviction or acquittal 
of the same offense, or once in Jeopardy, it is either "for the state," or 
"for the defendant." When the defendant is acquitted on the ground 
that he was insane at the time of the commission of the act charged, 
the verdict must be "not guilty by reason of insanity." When the 
defendant is acquitted on the ground of variance between the infor
mation or indictment and the proof, the verdict must be "not guilty by 
reason of variance between the information (or indictment) and 
proof.'' 

§ 8236. Special verdict to be written. A special verdict is
that by which the jury find the facts only, leaving the judgment to 
the court. It must 'present the conclusions of fact, as established by 
the evidence and not the evidence to prove them, and the conclusions 
of fact must be so presented as that nothing remains to the court but 
to draw conclusions of law upon them. 

§ 8237. Special verdict, how rendered. The special verdict
must be reduced to writing by the jury, or in their presence entered 
upon the minutes of the court, read to the jury, and agreed to by 
them before they are discharged. 

§ 8238. Form of special verdict. The special verdict need
not be in any particular form, but is sufficient if it presents intelligi
bly the facts found by the jury. 

§ 8239. Argument of special verdict. The special verdict
may be brought to argument by either party, upon two days' notice 
to the other, at the same or another term of the court. 

§ 8240. Judgment upon special verdict. The court must
give judgment upon the special verdict as follows: 

1. If the plea is not guilty, and the facts prove the defendant
guilty of the offense charged in the information or indictment, or of 
any other offense of which he could be convicted under the informa
tion or indictment, judgment must be given accordingly ; but if other
wise, judgment of acquittal must be given. 

2. If the plea is a former conviction or acquittal of the same
offense, or once in jeopardy, the court must give judgment of con
vict.ion or acquittal, according as the facts prove or fail to prove the 
plea. 

1611 

11 392, C. Cr. P� 

I 393, C. Cr. P. 

I 394, O. Or. P. 

11 395, C, Or. P� 

I 396, 0, Cr. P. 

§ 311'7, O. Cr. P. 

I 8118, C. Cr. P. 

I 399, O. Or. P. 
am'd, 



t 400, C. Cr. P. 
am'd. 

f tot. O. Cr. P. 
am'd. 

t a. o. or. P. 

! 408. o. cr. P.

CRIMINAL PROCEDURE. After Trial a"d 

§ 8241 .  When new trial muat be ordered. If the jury do
not, in a special verdict, pronounce affirmatively or negatively on the 
facts necessary to enable the court to give judgment, or if they find 
the evidence of facts merely, and not the conclusions of fact from 
the evid�nce, as established to their satisfaction, the court must order 
a new trial. 

§ 8242. Degree must be found. Whenever a crime is distin
guished into degrees, the jury, if they convict the defendant, must 
find the degree of the crime of which he is guilty. Whenever a ver
dict of guilty is rendered against the accused upon a prosecution for 
homicide, the jury must find the degree thereof and determine by 
their verdict the punishment to be inflicted within the limits pre
scribed bv law. 

§ 8243. Finding on charge of previous conviction.
Whenever the fact of a previous conviction of another offenee is 
charged in the information or indictment, the jury if they find a 
verdict of guilty of the offense with which the defendant is ch� 
must also, unless the answer of defendant admits the charge, find 
whether or not he has suffered such previous conviction. In addition 
to the verdict of "guilty" the verdict of the jury upon a charge of 
previous conviction may be "we also find the charge of previous 
conviction true," or "we also find the charge of previous convfotion 
not true," as they find that the Uefendant has or has not suffered such 
conviction, 

� 8244. Any degree may be found. The jury may find the 
defendant guilty of any offense, the commission of which is necessarily 
included in that with which he is charged in the information or indict
ment or of an attempt to commit the offense. 

§ 8246 . Several defendants. Part convicted. On an in
formation or an indictment against several, if the jury cannot agree 
upon a verdict as to all, they may render a verdict as to those in 
regard to whom they do agree, on which a judgment must be enteroo 
accordingly, and the case as to the rest may be tried by another jury. 

§ 8246. Verdict returned. Duty of court. Punishment.
If the jury return a verdict of guilty against the accused, the court 
must before it is accepted ascertain whether it conforms to the law of 
the case. If in the opinion of the court, the verdict does not ron
form to the requirements of the law of the case, the court must with 
proper instructions as to the error, direct the jury to reconsider the 
verdict, and the verdict cannot be accepted or recorded until it is 
rendt'l'ed in proper form. But, if the punishment imposed by the 
jury in the verdict, in cases where the jury are authorized by law to 
determine the punishment, is not in conformity to the law of the ease 
in that regard, the court may proceed as follows : 

1 . If the punishment imposed by the jury in the verdict is under
the limit prescribed by law, for the offense of which the defendant 
is found guilty, the court may receive the verdict and thereupon J\'ll· 

der judgment and pronounce sentence for the lowest limit prescriM 
by law in such cases; or, 

2. If the punishment imposed by the jury in the verdict is greater
than the highest limit prescribed by law, for the offense of which th,, 
defendant is found guilty, the court must disregard the excess 11.Dd 
render judgment and pronounce sentence according to the hight'bt 
limit prescribed by law in the particular case. 
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§ 8247. Court may reduce punishment. The court has the
power in all cases of conviction, to reduce the extent or duration of 
the punishment imposed by a jury, if in its opinion, the conviction is 
proper, and the punishment imposed is greater than under the cir
cumstances of the case ought to be inflicted. 

§ 8248. Jury reconsider verdict. Acquittal. When there
is a verdict of conviction in which it appears to the court that the 
jury have mistaken the law, the court may explain the reason for that 
opinion, and direct the jury to reconsider their verdict, and if, after 
the reconsideration, they return the same verdict, it must be entered. 
But when there is a verdict of acquittal, the court cannot require the 
jury to reconsider it. 

§ 8249. Same. Informal verdict. If the jury render a ver
dict which is neither a general nor a special verdict, the court may, 
with proper instn1ctions as to the law, direct them to reconsider it, 
and it cannot be recorded until it is rendered in some form from 
which it can be clearly understood what is the intent of the jury, 
whether to render a general verdict, or to find the facts specially, and 
to leave the judgment to the court. 

§ 8250. Judgment if jury persist. Acquittal. If the jury
persist in finding an informal verdict, from which, however, it can be 
clearly und�rstood that their intention is to find in favor of the 
defendant upon the issue, it must be entered in the terms in which it 
is found, and the court must give judgment of acquittal. But no 
judgment of conviction can be given unless the jury expressly find 
against the defendant, upon the issue, or judgment is given against 
him on a special verdict. 

§ 8251. Jury ma� b_e polled. Pro�edure. When a verdict
is rendered, and before 1t 1s recorded, the Jury may be polled on the 
requirement of either party, in which case they must be severally 
asked whether it is their verdict, and if anyone answers in the nega
tive, the jury must be sent out for further deliberation. 

§ 8252. Clerk to record verdict. Dissent. When the ver
diot is given, and is such as the court may receive, the clerk must 
immediately record it in full upon the minutes, and must read it to 
the jury and inquire of them whether it is their verdict. If any juror 
disagrees, the fact must be entered upon the minutes, and the jury 
again sent out; but if no disagreement is expressed, the verdict is 
complete, and the jury must be discharged from the case. 

§ 8253. Judgment. Acquittal. Accused discharged. Ex
ception. If the judgment of acquittal is given on a general ver
dict, and the defendant is not detained for any other legal cause, he 
must be discharged as soon as judgment is given, except that when 
the acquittal is for a variance between the proof and the information 
or indictment, which may be obviated by a new information or indict
ment, the court may order his detention to the end that a new infor
mation or indictment may be preferred in the same manner and with 
like effect as provided in section 8097 and the sections of this code 
therein referred to. 

§ 8264. Verdict. Guilty. Procedure. If a general verdict
is rendered against the defendant, or a special verdict is given, he 
must be remanded, if in custody; or if on bail, he may be committed 
to the proper officer of the county, to await the judgment of the court 
upon the verdict. When committed, his bail is exonerated, or if 
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money is deposited instead of bail, it must be refunded t.o the 
defendant. 

§ 8265. When defense insanity, and jury acquit.a. If the
defense is the insanity of the defendant, the jury must be instructed, 
if they acquit him on that ground, to state the fact with their verdict. 
The court may thereupon, if the defendant is in custody, and it deems 
his discharge dangerous to the public peace or safety, order him t.o 
be committed t.o the care of the sheriff until he becomes sane. 

CHAPTER 11. 

PROCEEDINGS AFTER VERDICT AND BEFORE. 
JUDGMENT 

.ARTICLE 1.-STATEMENT OF TBE CASE AND EXCEPTIONS. 

§ 8256. Statement of the case defined. A statement of the
-oase is a statement, in writing setting forth or showing particularlv. 
one or more of the rulings, decisions or acts excepted to in an action 
or proceeding, together with the facts and circumstances of the rulliur. 
decision or act and the exception thereto, and settled, certified and 
filed as provided in this article. 

§ 8257. Same. Office ot The office of a statement of the
case is to make such parts of the proceedings or of the evidence in 
an action, appear of record as otherwise would not so appear. 

§ 8268. Same. By whom settled. Where filed. Except
as otherwise provided in this chapter, a statement containing the 
exceptions must be settled and certified by the judge who presided at 
the trial, and filed with the clerk of the district court of the county 
in which the action was tried. 

§ 8269. Matters deemed excepted to by either party.
The decision of the court, in a criminal action or proceeding upon a 
matter of law is deemed excepted to by either party in the following 
cases: 

1. In granting or refusing a motion to set aside an information or
indictment. 

2. In allowing or disallowing a demurrer to an information or
indictment. 

3. In granting or refusing a motion in arrest of judgment.
4. In granting or refusing a motion for a new trial.
5. In making or refusing to make an order after judgment af!ect

ing any substantial right of the parties. 
§ 8260. Matters deemed excepted to by the defendant

The decision of the court in a criminal action or proceeding upon a 
matter of law is deemed excepted to by the defendant in the follo�
.ing cases: 

1. In refusing to grant a motion for a change of the place of trial
2. In refusing to postpone the trial on motion of the defendant.
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3. In charging or instructing the jury upon the law, upon the
trial of the issue, except as otherwise provided in section 8179 of thia 
code. 

§ 8261. Clerk to ent.er orders. Certliled copies. It shall
be the duty of the clerk of the district court in which any criminal 
action or proceeding is pending or tried, to enter carefully and 
correctly in the minutes of such court, each ruling or decision of the 
court, made in open court, upon any matter by section 8259 and 
subdivisions 1 and 2 of seotion 8260 of this article declared to be 
deemed excepted to, and a certified copy of any or all such entries 
shall be and become a part of the record of said action. 

§ 8262. Matt.era defendant may except to. Upon a trial of
a criminal action or proceeding, exceptions may be taken by the 
defendant to a decision of the court: 

1. In disallowing a challenge to a panel of the jury, or to an
individual juror for implied bias. 

2. In admitting or rejecting witnesses or testimony, on the trial of
a challenge of a juror for actual bias.

3. In admitting or rejecting witnesses or evidence or in deciding
any matter of law, not purely discretionary, on the trial of the issue.

§ 8263. Code construed. Nothing in this code contained is
to be construed so as to deprive either party of the right of excepting 
to any action or decision of the court in a criminal action or proceed
ing, which affects any other material or substantial right of either 
party, whether before or after the trial. or on such trial. 

§ 8264. Exceptions. Settled at trial In all oases when the
court is proceeding without a stenographer, the exceptions must be 
settled and certified, at the trial, unless the court otherwise directs. 
If the exceptions are settled at the trial, the point of the exception 
must be particularly stated in writing and delivered to the court, and 
must immediately be corrected or added to, until it is made conform
able to the truth. The exceptions so settled and certified shall consti-
tute a statement of the case. . 

§ 8266. Same. Not settled at trial If the exceptions are
not settled at the trial and in all cases when the testimony is taken 
down by an official stenographer, a statement of the case containing 
the exceptions must be prepared and served within thirty days there
after, on the state's attorney or other person appointed to prosecute, 
who may within five days thereafter, serve on the defendant or his 
attorney, amendments thereto. The defendant may then, within 
five days, serve the state's attorney, or other person appointed to 
prosecute with a notice to appear before the judge who presided at 
the trial at a specified place and time, not less than five ROr more than 
ten days thereafter, to have the statement of the case settled. At 
the place and time appointed, or as soon thereafter as the same can 
be done, the judge must settle the statement of the case, and certify 
the same to be correct, and thereupon the same must be filed with the 
clerk of the district court of the county in which the action was tried. 
The judge who presided at the trial may settle, and certify a state
ment of the case after as well as before he ceases to be such judge. 

§ 8266. When supreme court may settle stat.ement. If
the judge who presided at the trial in any case refuses to allow an 
exception in accordance with the facts, or to settle or certify a state
ment of the case or has died or removed from the state, the party 
desiring the statement settled may apply by petition to the supreme 
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court at any term thereof, or to any judge of said court in vacation,
to settle and approve the same. The application may be made in the 
manner and under such regulations as the court may prescribe by
order or in itP rules, or as may be required by the judge of said court
to whom application is made. The statement of the case or any
exception when allowed, must be certified by the chief justice of the
court ( if application is made to the court) or by the judge allowing
the same, ( when made to a judge), as correct, and filed with the clerk 
of the district court of the county in which the action was tried, and
when 80 filed, it has the same force and effect as if settled by the
judge who presided at the trial of the action. In all cases when 
there is no provision of law governing the allowance and settlement
of statements or exceptions, the same shall be allowed, settled and
certified as directed in this section. 

§ 8267. Time may be extended. The times for prepa�ng the
statement of the case, or the amendments thereto, or for settling and
certifying the same, may be extended before or other times fixed,
after they have elapsed, by the agreement of the parties or by the
jud�e who presided at the trial, or in the cases provided for in section
8266 of this code, by the supreme court, or by a judge thereof. 

§ 8268. What statement to contain. The statement of the
case must contain 80 much of the evidence only as is necessary to
present the questions of law upon which the exceptions were taken,
and the judge must upon the settlement of the statement, whether
agreed to by the parties or not, strike out all other matters therein.
No particular form of exception is required, but the objection must 
be stated, with 80 much of the evidence or other matter as is neces
sary to explain it, and no more; only the substance of the stenog
rapher's notes of the evidence shall be s.tated; documents on file in
the action or proceeding may be copied, or the substance thereof
stated, or a reference thereto sufficient to identify them may be 
made. 

§ 8269. .Instructions. Exceptions. Record. Errors.
The instructions requested by the defendant and refused, or by the
prosecutor and given, and all the instructions given· to the jury, by 
the court in writing, or orally and written out by the stenographer of
the court and filed with the clerk, except as otherwise provided in 
section 8179 of this code, are deemed excepted to, and need not be
embodied in the statement of the case, but the same and eacl: of
them with the indorsements, if any, showing the action of the court 
thereon, form a part of the record of the action. The decision of the
court upon any matters of law in this article declared to be deemed 
excepted to, need not be embodied in any statement of the case, and
forms a part of the record of the action. Any statement of the CL<.e
or exception, settled, certified and filed as provided in this article also
forms a part of the record of the action. Any error committed b,·
the court in or by any decision, ruling, instruction or other act and
appearing in the record of the action may be taken advantage of
upon a motion for a new trial or in the supreme court on an appeal.

ARTICLE 2. -NEW TRIALB. 

1 m, o. er. P. § 8270. New trial defined. A new trial is a re-examination of 
the issue in the same court, before another jury, after a verdic-t ha!
been given. The granting of a new trial places the parties in th� 
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same position as if no trial had been had. .All the testimony 
must be produced anew, and the former verdict cannot be used or 
referred to, either in evidence or in argument, or be pleaded in bar of 
any conviction which might have been had under the information or 
indictment. 

§ 8271. Causes for granting new trial. When a verdict has
been rendered against the defendant, the court in which the trial was 
had, may upon his application, grant a new trial in the . following 
cases, only : 

1. When the trial has been had in bis absence, if the information
or indictment is for a felony. 

2. When the jury has received out of court any evidence other
than ,that resulting from a view of the premises, or any communica
tion, document or paper referring to the case. 

a. When the jury have separated without leave of the court, after
retiring to deliberate upon their verdict, or have been guilty of any 
misconduct by which a fair and due consideration of the case has 
been prevented. 

4. When the verdict has been decided by lot, or by any other
means than a fair expression of opinion on the part of all the jurors. 

5. When the court has misdirected the jury in a matter of law, or
has erred in the decision of any question of law arising during the 
course of the trial or has done or allowed any act in the action prej-
udicial to the substantial rights of the defendant. 

6. When the verdict is contrary to law or clearly against the
evidence. 

7. ,vhen new evidence is discovered material to the defense, and
which the defendant could not, with reasonable diligence, have dis
covered and produced at the trial. 

Wlwn the application for a new trial is made upon the ground of 
newly discovered evidence, the defendant must produce at the hear
ing, in support thereof, the affidavits of the persons by whom such· 
evidence is expected to be given ; and if time is required by the 
defendant to procure such affidavits, the court may postpone the hear
ing of the motion for such length of time as, under all the circum
stancPs of the case, may seem reasonable. But the court may, when 
the affiants are residents of this state, compel their personal attend
anc� before it ; and they may be examined and cross-examined under 
oath, touching the matters set forth in their affidavits. 

§ 8272. Application for new trial. Notice. The applica
tion for a new trial must be made upon not less than one nor morf' 
than five days' written notice, and if based upon any of the grounds 
mentioned in subdivisions 2, 3, 4 and 7, of the last section, such writ
ten notice must be served and filed within thirty days after the dis
covery of the facts upon which the party relies in support of his 
application ; and in all other cases the notice must be served and filed 
within ten days after the rendition of the verdict, or within such 
further or other time as the court may allow or fix. 

§ 8273. Same. Affidavits. Upon minutes of the court.
The application for a new trial, if made for any of the causes mentioned 
in subdivisions 1, 2, 3, 4 and 7, of section 8271 must be based upon 
affidavits which must be filed before the notice is served ; in all other 
eases the application may be made upon the minutes of the court or 
upon the record of the action and the notice must designate generally 
the grounds upon which the motion will be made as near as may be 
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in the language of section 8271. When the appftcation is made upon 
the minutes of the court, the notice must specify particularly the 
errors relied upon and upon the hearing reference may be had to any 
and all papers on file in the action, the clerk's minutes and the stenog
rapher's notes of the testimony. The application must be heard on 
the day specified in the notice, or as soon as practicable thereafter. 
In all cases when the notice is served before judgment, the court 
may in its discretion, stay all further proceedings in the action until 
such application is disposed of. When the application is made upon 
the minutes of the court and a statement of the case becomes neces
sary, the draft thereof, and amendments thereto may be proposed and 
S"'rved and the statement settled, certified and filed in the manner and 
times and after the notices in this article specified. If a review of the 
decision upon such application is sought on appeal, the errors speci
fied in the notice must be embodied in the statement as settled and 
oertified. 

§ 8274. Same. Time within which made. The application
for a new trial, except in case of a sentence of death, must be madEI 
before the time for an appeal has elapsed. In case of a sentence of 
death, the application may be made at any time before the execution. 

ARTICLE 3. - ARUEST OP JUDGMENT. 

§ 8275. :Motion in arrest of judgment defined. A motion
in arrest of judgment is an application on the part of the defendant. 
that no judgment be rendered on a plea or verdict of guilty, or on a 
verdict against the defendant on a plea of former con ,iction or 
acquittal or once in jeopardy. It may be founded on any of the 
defects in the information or indictment mentioned in section S<Y.ll. 
unless the objection bas been waived by a failure to demur, and must 
be made before or at the time the defendant is called for judgment. 

§ 8276. Court, without · motion, may arrest judgment.
The court, may also, on its own view of any of these defects. arrest 
the judgment without mot.ion. The effect of allowing a motion in 
arrest of judgment, is to place the defendant in the same situation in 
which he was before the information was filed or the indictment 
found. 

§ 8277. Judgment arrested. Further prosecution. Ac
quittal. If, from the evidence in a trial, there is reason to belie,·e 
the defendant guilty, and a new information or iudictment c-an ht> 
framed upon which he may be convicted, the court may order him to 
be recommitted to the officer of the proper county, or admitted to 
bail anew, to answer the new information or indictment. If the evi
dence shows him guilty of another offense, he must be committed or 
held thereon, and in neither case shall the verdict be a bar to anot hn 
prosecution. But if no evidence appears sufficient to charge him 
with any offense, he must, if in custody, be discharged, or if admit
ted to bail, his bail must be exonerated, or if money has been depos
ited instead of bail, it must be refunded, and the arrest of judgment 
shall operate as an acquittal of the defendant of the charge upon 
which the information or indictment was found"'1. 
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C H A P T E R  1 2 . 

JUDGMENT AND EXECl1TION. 

ARTICLE 1 . - THE JUDGMENT. 

§ 8278. After conviction, judgment. Time. After a plea
or verdict of guilty, or after a verdict against the defendant on a plea
of former conviction or acquittal or once in jeopardy, if the judg
ment is not arrested or a new trial granted, the court must appoint a
time for pronouncing judgment. 

§ 8279. Time specitled. The time appointed must be at least
two days after the verdict, if the court intends to remain in session
ao long; or if not, at as remote a time as can reasonably be allowed. 

� 8�80. Defendant's presence. Felony. Misdemeanor.
For the purpose of judgment, if the conviction is for a felony, the
defendant must be personally present; if for a misdemeanor, judg
ment may be pronounced in his absence. 

§ 828 1. Officer to produce defendant. When the defendant
is in custody, the court may direct the officer in whose custody he is
to bring him before it for judgment, and the officer must do so accord
ingly. 

s 8282. Bench warrant. If the defendant has been dis
charged on bail, or has deposited money instead thereof, and does not
appear for judgment when his personal attendance is necessary, the
court, in addition to the forfeiture of the undertaking of bail or of
money deposited, may direct the clerk to issue a bench warrant for
his arrest. 

§ 8283. Same. Duty of clerk. The clerk, on the applica
tion of the state's attorney, may, accordingly, at any time after the
order, whether the court is sitting or not, issue a bench warrant into 
one or more counties. 

§ 8284. Form of bench warrant. The bench warrant must
be suhstantially in the following form : 

i�::t;
f
of �

r

:�. �����: } ss. 
1'o any sheriff, constable, marshal or policeman in this state : 

A. B. ,  having been, on the . . . • . . . . . . . . day of . . . . . . . . . . • • . • • . , 
A. D. 18 . . . . , duly convicted in the district court of t.he county of 
. . . . . . . . . . . . . . . .  of the crime of ( designating it generally ) ,  you are 
therefor commanded forthwith to arrest the above named A. B. and
bring him before that court for judgment, or if the court has
adjourned for the term, you are to deliver him into the custody of
the sheriff of the county of . . . . . . • .  ( as the case may be). 

Given under my hand, with the seal of said court affixed, this
. . • • . . . . . . • • .  day of . • • • . • • • . • • • . . . . , A. D. 18 . . . .  

By order of the court. 
[ Seal. ] . . . • . . . . . . . . . . . . . . . .  , clerk. 

§ 8286. Where and how served. The bench warrant may be 
served in any county of the state, and in the same manner as a war
rant of arrest. 

§ 8236. Disposal of defendaJft on arrest. Whether the 
bench warrant is served in the county in whiob it was issued or in 
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another county, the officer must arrest the defendant and bring him 
before the court, or commit him to the officer mentioned in the war-
rant, according to the command thereof. 

§ 8287. Defendant informed of rights. When the defend
ant appears for judgment, he must be informed by the court, or by 
the clerk under its direction, of the nature of the charge against him, 
and of his plea, and the verdict, if any thereon, and must be asked 
whether he has any legal cause to show why judgment should not be 
pronounced against him. 

§ 8288. Defendant may show cause against judgment.
He may show for cause against the judgment: 

1. That he is insane ; and if, in the opinion of the oourt, there is
reasonable ground for believing him to be insane, the question of his 
insanity must be tried as hereinafter in this code provided for. If, 
upon the trial of that question the jury find that he is sane, judg
ment mllf!t be P,ronounced, but if they find him insane he may be 
committed to the state hospital for the in,sane, until he becomes sane, 
or is otherwise committed according to law, and when notice is given 
of the fact, as hereinafter provided for, he must be brought before 
the court for judgment. 

2. That he has good cause to offer, either in arrest of judgment or
for a new trial, in which case the court may, in its discretion, order the 
judgment to be deferred, and proceed to decide upon the motion in 
arrest of judgment, or for a new trial. 

§ 8289. Judgment rendered. If no sufficient cause is alleged 
or appears to the court why judgment should not be pronounced, it 
must thereupon be rendered. 

§ 8290. Court to hear evidence. Degree of crime. Upon 

a plea of guilty of a crime distinguished or divided into degrees, the 
oourt must, if said plea is accepted and the defendant does not desig
nate in his plea the degree thereof, before passing sentence, deter
mine the degree, and the provisions, 80 far a& applicable, of section 
8292 and of 8293 of this code shall govern in said determination. 

§ 829 1 .  Same. Aggravation . :Mitigation. After a plea or
verdict of guilty, in a case when a discretion is conferred upon the 
court as to the extent of the punishment, the court, upon the sugges
tion of either party that there are circumstances which may be prop
erly taken into view, either in aggravation or mitigation of the pun
ishment, may, in its discretion, hear the same summarily at a speci
fied time, and upon such notice to the adverse party as it may direct. 

� 8292. How evidence presented. The circumstances must 
be presented by the testimony of witnesses examined in open court. 
except that when a witness is 80 sick or infirm as to be unable 
to attend. his deposition may be taken by a magistrate of the county 
out of court, at a specified time and place, upon such notice to 
the adverse party as the court may direct. 

§ 8293. Other evidence prohibited. No affidavit or testimonv.
or representation of any kind, verbal or written, can be offered to or
received by the court or member thereof in aggravation or mit igation 
of the punishment, except as provided in the last two sections. 

§ 8294. Successive terms of imprisonment. If the defend
ant has been convicted of two or more offenses, before j udgment on 
either, the judgment may be that the imprisonment upon any one 
may wmmence at the expiration of the imprisonment upon any other 
of the offenses. 
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§ 8295. Judgment for ftne and costs. A judgment that
the defendant pay a fine and costs, may also direot that he be 
imprisoned until both the fine and coats are satisfied, specifying the 
extent of the imprisonment, whioh must not exceed one day for every 
two dollars of the fine and costs, but such imprisonment does not dis
charge the judgment for fine and costs or either, and said ju�ment 
may at any time thereafter within the time limited by law, be collected 
upori execution i88ued thereon. 

§ 8296. Same. To be docketed. A judgment that the defend
ant pay a fine and costs or either, must be docketed and thereafter 
constitutes a lien upon the real estate of the defendant in like manner 
as a judgment for money rendered in a civil action. 

§ 8297. Judgment. Entered in minutes. Record. When
judgment upon a conviction is rendered, the clerk must enter the same 
upon the minutes, stating briefly the offense for which the convic
tion has been had, and must, as soon as may be, annex together and 
file the following papers which constitute a record of the action : 

1. The information or indictment and all the papers filed in the
action together with a copy of the minutes of the plea or demurrer. 

2. A oopy of the minut.es of the trial.
3. The written charges given or refused, with indorsements if any

thereon ; the written instructions given by the court and the copy of 
any oral instructions by the court and filed with the clerk. 

4. A copy of the judgment.

ARTICLE 2. - THE EXECUTION. 

§ 8298. Execution to officer. When a judgment other than
of death has been pronounced, a certified copy of the entry thereof 
upon the minutes must be forthwith furnished to the officer whose 
duty it is to execute the judgment, and no other warrant or authority 
is necessary to justify or require its execution. 

§ 8299. For ftne and costs. If the judgment is for a fine and
costs or either alone, execution may issue thereon as on a judgment in 
a civil action. 

I 8300. For imprisonment or ftne and imprisonment. If 
the judgment is imprisonment, or a fine and imprisonment until such 
fine is paid, the defendant must forthwith be committed to the custody 
of the proper officer, and by him detained until the judgment is com
plied with. 

§ 8301.  Judgment. By what officer executed. When the
judgment is imprisonment in the county jail, or a fine and that the 
defendant be imprisoned until it is paid, the judgment must be exe
cuted by the sheriff of the county or subdivision. In all other 
cases when the sentence is imprisonment, the sheriff of the county 
must deliver the defendant to the proper officer, in execution of the 
judgment. 

§ 8302. Judgment of imprisonment in penitentiary. If
the judgment is for imprisonment in the penitentiary, the sheriff of 
the county or subdivision must, upon receipt of a certified copy 
thereof, take and deliver the defendant to the warden, superintendent 
or keeper of the penitentiary. He must also deliver to the warden or 
other proper officer a certified copy of -the judgment, and take from 
the warden or other proper officer a receipt for the defendant, and 
make return thereof to the court. 
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§ 8303. Authority while conveying defendant. The sheriff
or his deputy, while conveying the defendant to the proper prison, io 
execution of a judgment of imprisonment, has the Mme authority to 
require the assistance of any citizen of this state, in securing foe 
defendant, and in retaking him if he escapes, as if the sheriff was in 
his own county; and every person who refuses or neglects to assist 
the sheriff, when so required, is punishable as if the Pheriff was in 
his own county. 

§ 8304. Imprisonment in penitentiary is at hard labo1·.
In all cases when by law a person is sentenced to imprisonment in 
the penitentiary, it shall be at hard labor, whether so designated by 
the jury or court or not. 

§ 8306. Judgment of death. Warrant to execute. When
judgment of death is rendered, the judge must sign and deliver to 
the sheriff of the county, a warrant duly attested by the clerk und�r 
the. seal of the court, stating the conviction and judgment, and 
appointing a day on which the judgment is to be executed, which 
must not be less than three months after the day in which the judg
ment is entered, and not longer than six months thereafter. 

§ 8306. Statement and evidence sent governor. The
judge of a court at which a conviction requiring judgment of death 
is had, must, immediately after the conviction, transmit to the gov
ernor, by mail or otherwise, a statement of the conviction and judg
ment, and of the testimony given at the trial. 

§ 8307. Governor. Judges of supreme court. The gov
ernor may thereupon require the opinion of the judges of the supretM 
court or any of them, upon the statement so furnished. 

§ 8308. Governor only can reprieve. No judge, court. orofficer other than the governor can reprieve or suspend the execution 
of a judgment of death, except the sheriff, in the cases provided in 
the next seven sections, unless an appeal is taken. 

§ 8309. If defendant becomes insane. If, after judgment of
death, there is good reason to suppose that the defendant has become 
insane, the sheriff of the county or subdivision, with the concurren� 
of the judge of the court by which the judgment was rendered, may 
summon from the list of jurors selected, or to be selected. forthwith 
by the county commiEsioners, a jury of twelve persons to inquire into 
the supposed insanity, and must give immediate notice thereof to the 
state's attorney. 

§ 8310. Inquisition to try insanity. The state's attorney must
attend the inquisition, and may produce witnesses before the jury, for 
which purpose he may issue process in the same manner as for wit
nesses to attend before the grand jury, and disobedience thereto may 
be punished in like manner as disobedience to process issued by the 
court. 

s 8311. Return of inquisition. A certificate of the inqui,i
tion must be signed by the jurors and the sheriff, and filed with th" 
olerJl of the court in which the conviction was had. 

§ 88 12 . Duty of sheriff' on such return. If it is found by
the inquisition that the defendant is sane, the sheriff must exe<'Ult' 
the judgment; but if it is found that he is insane, the sheriff mn,t 
suspend the execution of the judgment until he receives I\ wamrnt 
from the governor or from the judge of the court by which the judg
ment was rendered, directing the execution of the judgment. 
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§ 83 1 3. Same. Defendant found insane. If the inquisition
finds that the defendant is insane, the sheriff must immediately trans
mit to the governor, who may, when the defendant becomes sane,
issue a warrant appointing a day for the execution of the judgment.

§ 83 14. Female defendant pregnant. Inquisition. When
there is good reason to suppose that a female against whom judgment
of death is rendered, is pregnant, the sheriff of the county or subdi
vision, with the concurrence of the judge of the court by which the
judgment was rendered, may summon a jury of three physicians of
the state to inquire into the supposed pregnancy. Immediate notice
tbl¼teof must be given to the state's attorney. The provisions of seo
tions 8312 and 8313 apply to the proceedings upon the inquisition. 

§ 83 1 6. Duty of sheriff on the return. If it is found by the 
inquisition that the female is not pregnant, the sheriff must execute 
the judgment_ If, however, it is found that she is pregnant, the 
sheriff must suspend the execution of the judgment, and transmit the
inquisition to the governor. 

§ 83 16. Governor may issue warrant. When the governor 
is satisfied that the female is no longer pregnant, he may issue his 
warrant appointing a day for the execution of the judgment. 

§ 83 1 7 .  Duo/ of court when judgment not executed. If,
for any reason, a Judgment of death has not been executed, and it
remains in force, the court in which the conviction was had; on the
application of the state's attorney, must order the defendant to be
brought before it, or, if he is at large, a warrant for his apprehension
may be i88ued. 

§ 83 18. Same. New time fixed. Upon the defendant being
brought before the court, it must inquire into the facts, and if no
legal reason exists against the execution of the judgment, must make
an order that the sheriff of the proper county execute the judgment
at a specified time. The sheriff must execute the judgment accord
ingly. 

§ 83 19. How punishment of death inflicted. The punish
ment of death must be inflicted by hanging the defendant by the 
neck until he is dead. 

§ 8320 . • In what jail defendant kept. When there is no
jail within the county, or whenever the officer having in charge any
person under judgment of death, deems the jail of the county where
the conviction was had, insecure, unfit or unsafe for any cause, such
officer may confine such person in the jail of any other convenient
county of the state, and the jailer of any such convenient county
shall receive and keep such person in the same manner as if he had
been delivered to him by an officer of his own county ; and the county
in which said person was convicted shall pay all expenses of keeping
and maintaining him in said jail. 

§ 832 1. Where judgment of death executed. A judgment
of 'death must be executed within the walls or yard of the jail of the
county in which the conviction was had, or within some convenient
indosure within said county. __ 

ij 8322. Execution. Who must or who may be present. 
A. Judgment of death must be executed by the sheriff of the county 
where the conviction was had, or by his deputy, one of whom at least
must be present at the execution. The said sheriff or deputy sheriff
must invite the presence, by at least three days' notice, of the state's 
attorney of the county together with one physician and twelve repu-
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table citizens to be selected. by him. He must also at the request of
the defendant permit any minister or ministers of the gospel whom 
the defendant may name, and any of his friends and relatives not
exceeding five, to attend the execution, and also suoh peace officers 
as the sheriff or deputy sheriff may deem proper. But no person
other than those mentioned in this section can be present at the exe
cution, nor must any person under age be allowed to witness the
same. 

§ 8323. Certificate of execution. Witnesses. The sheriff
or deputy sheriff must prepare and sign with his name of dlice and 
attach to the warrant under which he acted, a certificate setting forth 
that the judgment was executed upon the defendant according to the
provisions of the last three sections, and the time, manner and place of
the execution, a:cd also the names of the twelve persons, not 1elatives
of the defendant, whom he invited to be present and the names of
those invited and who attended such execution. The sheriff or deputy 
shall request and allow such number of said persons as may be will.
in'! so to do, to attest said certificate by their signatures. 

§ 8324. Return of warrant. The sheriff or deputy sheriff
who executed the warrant must return the same together wtth the
certificate provided for in the last section, to the clerk of the dis'.rict 
court from which it was issued, and the clerk of said court must file 
and retain the same in his  office with the other papers in the acLon.

C H A P T E R  1 3 .

APPEALS. 

ARTICLE 1. - NOTICE OF APPEAL AND SERVICE. 

§ 8321>. Appeal, who may take. Either the defendant or
the state may take an appeal as provided in this article. 

§ 8326. Defendant's right to appeal. An appeal to the
supreme court may be taken by the defendant as a matter of right
from any judgment against him. 

§ 8327. Title of action on appeaL The party appealing is
known as the appellant and the adverse party RS the respondent ; but
the title of the action is not changed in consequence of the appE>al. 

§ 8328. From what defendant may appeal. An appeal 
may be taken by the defendant : 

1. From a final judgment of conviction. 
2. From an order refusing a motion in arrest of judgment. 
3. From an order denying a motion for a new trial. 
4. From an order made after judgment affecting any substantial

right of the party, 
§ 8329. From what the state may appeal. An appeal may 

be taken by the state : 
1. From a judgment for the defendant on a demurrer to the

information or indictment. 
2. From an order granting a new trial. 
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3. From an or<ler arresting judgment.
4. From an order made after judgment, affecting any substantial

right of the state. 
5. From an order of the court directing the jury to find for the

defendant. 
§ 8330. Time for appeal limited. An appeal from a judg

ment may be taken within one year after ita rendition, and from an 
order within sixty days after it is made. 

§ 8331. Manner of taking appeal Notice. An appeal is
taken by the party taking it or the attorney of such party, serving 
upon the adverse party, or the attorney of the adverse party who 
acted as an attorney of record in the district court at the trial, or at 
the time the order was made or judgment rendered, a copy of the 
notice of appeal, and by filing the ori�inal thereof, with the clerk of 
the district court of the county in which the order or judgment 
apraled from is made, entered or filed.

8332. Personal service not made. Publication. If per
sonal service cannot be made, the judge of the district court in which 
the action is pending or was tried, upon proof thereof, may make an 
order for publication of the notice in some newspaper, for a period 
not exceeding thirty days. Such publication is equivalent to 
personal service. 

I 8333. When appeal deemed taken. The appeal is deemed 
to be taken when notiet1 thereof as required by sections 8331 or 8332 
is filed in the. office of the clerk of the district court of the county in 
which the order or judgment appealed from is made, entered or tiled, 
with evidence of the service or publication thereof indorsed thereon 
or attached thereto. 

§ 8334. Appeal by state. Eft'ect. An appeal taken by the
state in no case stays or affects the operation of the judgment in favor 
of the defendant until the judgment is reversed. 

§ 8331>. What judgments superseded by appeal. .An
appeal to the supreme court from a judgment of conviction, stays the 
execution of the judgment in all capital cases, and in all other cases 
upon filing with the clerk of the district court of the county in which 
the conviction was had, a certificate of the judge who presided at the 
trial, or of a judge of the supreme court, that in his opinion there is 
prohahle cause for the appeal, but not otherwise, except as hereinafter 
provided. 

§ 8336. Certificate. Duty of sheriff: If the certificate pro
vided for in the last section is filed, the sheriff must, if the defendant 
is in his custody, upon being served with a copy thereof, keep the 
defendant in his custody without executing the judgment, and detain 
hi m to abide the judgment on the appeal. 

§ 8337. Execution suspended. If, before the granting of
the certificate, the execution of the judgment has commenced, the 
fmtl1cr execution thereof is suspended, and upon service of a copy 
of such certificate upon the sheriff of the county in which such judg-
ment was entered. the defendant must be restored, by the officer in 

t m. c. cr. P. 
aw'd. 

I ,19, C. Or. P. 
am'd. 

I 480, C. Cr. P. 
am'd. 

I '81, C. Cr. P, 

whose �ustodv he is, to his original custody. 
� 8338. Duty of clerk when appeal taken. Upon the t '82, o. 0r. P. 

appeal bdng taken, it shall be the duty of the clerk of the district am'd. 
court with whom the notice of appeal is filed, without charge and 
without unnecessary delay, to make out a full and perfect transcript 
of all the papers in the case on file in his office, except the papers 
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returned by the committing magistrate on the preliminary examina
tion when there has been one, and of all the entries made in his 
minutes, and certify the same under his hand and the seal of the 
court, and transmit the same to the clerk of the supreme court, and 
upon receipt thereof, the clerk of the supreme court must file the 
same and perform the same services as in civil cases without charge. 

§ 8339. Appeal by leBB than all defendants. When several
defendants are prosecuted and tried jointly, any one or more of them 
may join in taking an appeal, but those who do not join shall take no 
benefit therefrom, yet they may appeal afterwards. 

§ 8340. Appeal. Stay. Custody of defendant. An appeal
taken by the defendant does not stay the execution of the judgment 
in any case not capital, unless bail is put in, except when the judg
ment is imprisonment in the penitentiary, and an appeal is takt•n 
during the term at which the judgment is rendered, and the defend
ant is unable to give bail, and that fact is satisfactorily shown to the 
court, it may, in its discretion, order the sheriff or other officer hal"
ing the dt>feµdant in custody, to detain him in custody without tak
ing him to the penitentiary, to abide the judgment on appeal, if the 
defendant desires it. 

§ 8341. Appeal taken. Bail put in. Clerk. Sheriff. "\\nen
an appeal is taken by the defendant, and bail is put in, it is the duty 
of the clerk to give forthwith to the defendant, his agent or attorney, 
a certificate under his hand and the seal of the court, stating that an 
appeal has been taken and bail put in, and the sheriff or other offic-er 
having the defendant in custody, must, upon the delivering of sueh 
certificate to him, discharge the defendant from custody wh<>n 
imprisonment forms a part of the judgment and cease all furtbrr 
proceedings in execution of the judgment, and return forthwith to 
the clerk of the court who issued it, the execution or certified copy of 
the entry of judgment under which he acted, with his return thereon, 
if such execution or certified copy has been issued ; and if such ext.>
cution or certified copy has not been issued, it shall not be issued, but 
shall abide the judgment on the appeal. 

ARTICLE 2. - DISMISSING APPEAL FOR IRREGULARITY. 

§ 8342. In substantial particulars. Notice. If the appeal
is irregular in any substantial particular, but not otherwise, the 
supreme court may on any day, on motion of the respondent, upon 
five days' notice accompanied with the copies of the papers upon 
which the motion is founded, order it to be dismissed. The di�mis.� 
of an appeal affirms the judgment. But if the irregularities rote
plained of are corrected in a reasonable time, the appeal shall not ht> 
dismissed and the supreme court must fix the time and dire(•t the 
manner of correcting the irregularity. 

§ 8343 . When appeal must not be dismissed. An appt'al
must not he dismissed for any informality or defect in the- takin: thereof. If the same is corrected within a reasonable time afkr a!J appeal has been dismissed, another aJ p ·al may be taken. If an umlt>rtaking has been given which is defective in any respect a new 
one may be filed on appeal in the supreme court. 
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ARTICLE 3. - AROl"MENT OP THE APPEAL. 
§ 8344. Appeal stands for argument at first term. An

appeal in a criminal aciion shall stand for argument at the first term 
after the record is filed, unless for good cause shown the hearing is 
postponed to a subsequent term, but the parties or their attorneys 
m11v hv stinulation fix an earlier day for the hearing with the approval 
of the supreme oourt. 

§ 834C>. When judgment must be affirmed. Reversal.
Tl;e judg-ment may be affirmed if the appellant fails to appear, but 
may be revnsed only after argument, though the respondent fails to 
appear. 

§ 8346. Number of counsel heard. Upon the argument of
the appeal if the offense is punishable with death, three counsel upon 
each side must be heard if they require it. In any other case, the 
court may, in its discretion, restrict the argument to one counsel on 
each side. 

§ 8347. Defendant need not appear in supreme court.
The personal appearance of tho defendant in the supreme court on 
the hearing of an appeal, is in no case necessary. 

ARTICLE 4. - JUDGMENT IN SUPREME 0oURT. 

§ 4811, o. cr. I'. 
aw'd.

II '91, C. Cr. P.am'd, 

11 '92. o. cr. i>. 

§ 8348. Technical errors to be disregarded. After hearing 1 493, o. Or. P:
th� appeal, tho court must give judgment without regard to technical am'._ 
�rrors or d1:'fects or exceptions which do not affect the substantial 
rights of the parties. 

§ 8349. Court may review intermediate orders. Upon an
apf)eal taken by the defendant from a judgment, the court may review 
any intermediate order or ruling involving the merits, or which may 
have affected the judgment adversely to the defendant. 
* 8350. Power of supreme court on appeal. The supreme

c-ourt may reverse, affirm or modify the judgment or order appealed 
from, and may set aside, affirm or modifr any or all the proceedings 
sub!iequent to, or dependent upon such Judgment or order, and may 
if proper, order a new trial. In either case the action must be 
remamlt·d to the district court with proper instructions, together with 
the opinion of the court. 

§ 8361. New trial ordered, where had. When a new trial
is �rclered it must be had in the district court of the county from 
which the appeal was taken, or in some other county, or as directed 
by the supreme court. 

§ 8362. Judgment reversed. When defendant dis- 1 495, 0. 0r. P;
charged. If a judgment against the defendant is reversed without 
ordering a new trial, the supreme court must direct, if  he is in cus-
tody, that he be discharged therefrom, or if on bail, that his bail be 
exonerated, or if money was deposited instead of bail, that it be 
refunded to the defendant. 

§ 8363. Judgment affirmed, must be enforced. If a judg- § 496. o. er. P. 

ment against the defendant is affirmed, the original judgment must am'd. 
be enforced. 

§ 8364. Judgment of court entered. Certificate. When ; m, c. er. P.
the judgment of the su�)reme comt is given, it must be entered in 
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the minutes, and a certified copy of the entry forthwith remitted to 
the clerk of the district court from which the appeal was taken. 

§ 8366 .  Certi1lcate remitted, distrlct court only has Juris
diction. After the certificate of the judgment has been remitted to 
the court below, the appellate court bas no further jurisdiction of the 
appeal or of the proceedings therein, and all orders necessary to carry 
the judgment into effect must be made by the district court to which 
the certificate is remitted. 

§ 8366. Appeal by state. Power of supreme court. If
the appeal is taken by the state, the supreme court cannot reverse the 
judgment or modify it so as to increase the punishment, but may 
affirm it, and shall point out any errors in the proceedings or in the 
measure of punishment and its opinion shall be obligatory on the 
district court as the correct exposition of the law. 

§ 8367. Impriaoment. Reversal. Reimprisoned. De
duction. If a defendant bas during the pendanoy of an appeal, 
been imprisoned in the execution of the jqdgment appealed from, 
and upon a new trial ordered by the supreme court shall again be 
convicted, the period of his former imprisonment shall be deducted 
by the district court from the period of imprisonment to be fixed on 
the last verdict of conviction. 

C HAPTE R 1 4 . 

WITNESSES AND EVIDENCE. 

ARTIOLE 1 . - CoM:PELLING THE ATTENDANCE OP WITNESS&S. 

§ 8368. Subpama deftned. The process by which the attend
ance of a witness before a oourt or magistrate is required, is a sub
pcena. 

§ 8369. Magistrate may issue. A magistrate before whom a
complaint is laid, or to whom a presentment of a grand jury is sent, 
may issue subpcenas, subscribed by him, for witnesses within the state, 
either on behalf of the state or the defendant. 

§ 8360. State's attorney, for grand jury. The state's attor
ney may issue subpcenas, subscribed by him, for witnesses within the 
state, in support of the prosecution, or for such other witnesses as the 
grand jury may dirEIC't, to appear before the grand jury upon an 
investigation before them. 

§ 8361. Same. Attendance upon trial. The state's attorney
may in like manner issue subpcenas for witnesses within the state, in 
support of an information or an indictment, to appear before the court 
at which it is to be tried. 

§ 8362. Clerk issue blanks for defendant. The clerk of the
court at which a criminal action is to be tried, must, at all times, upon 
the application of the defendant, and without charge, issue as many 
blank subpomas, under the seal of the court and subscribed by him as 
clerk, for witnesses within the state, as may be required by the 
defendant. 
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§ 8383. Form of subpoona. A subpcena, authorized by the I I04 o. er. P. 
last four sections, must be substantially in the following form : 

In the name of the state of North Dakota, 
To A. B :  

You are commanded to appear before C. D., a justice of the peace
at the town of . . . . . . . . . . ( or " the grand jury of the county of
. . . . . . . . . .  , " or " the district court . . . . . . . . . .  , " or as the case may
be, ) on ( stating the day and hour ) ,  as a witness in a criminal action
prosecuted by the state of North Dakota against E. F. 

Dated at the town of . . . . . . . .  ( as the case may be ), the . . . . . .  day
of . . . . . . . .  18 . . . . .  . 

" G. H., justice of the peace," or " I. K., state's attorney," or " by
order of the court, L. M., olork," ( as the case may be ) .  

§ 8384. Subpoona duces tecum. If any books, papers or I 505, o. Or. P.
documents are required, a direction to the following effect must be 
contained in the subpama : 

And you are required also to bring with you the foUowing : ( desoribe
intelligibly the books, papers or documents required. ) 

§ 836t> . Subpoona, by whom served. Peace officer. A 1 :ioe, o. 0r. P.
subpcena may be served by any person, but a peace officer must serve 
in his county any subpama delivered to him for service, either on the 
part of the state or of the defendant, and must without delay, make a
written return of the service, subscribed by him, with the title of his
offige, stating the time, place and manner of service. 

§ 8368. How served. A subpcena is served by showing the I BOT, o. er. P.
eriginal to the witness personally and informing him of its contents. 

§ 8367. Indigent witness. Expenses. When a person at- 1 1108, o. er. P. 
tends before a magistrate, grand jury or court, as a witneBB in a crim-
inal action, upon a subprena or in pursuance of an undertaking, and
it appears that be has come from a place outside of the county, or that
he is poor and unable to pay the expenses of such attendance, the
court at its discretion, if the attendance of the witness is upon a trial,
by order upon its minutes, or in any other case, the judge, at his dis-
cretion, by a written order, may direct the county treasurer to pay
the witness a reasonable sum to be 1Jpecified in the order for the
necessary expenses of his attendance. 

§ 8368. Duty of county treaaurer. Payment. Upon the 11 509, o. cr. P.
production of the order or a certified copy thereof, the county treas-
urer must pay the witneBS the sum specified therein, out of the 
county trrasury. 

§ 8369. When witness must attend out of his county c. m, lSlHI.
No person is obliged to attend as a witness before a court or magis
trate out of the county where the witness resides or is served with 
the subpena,  unless the committing magistrate before whom the 
defendant is brought or the judge of the court in which the offense 
is triable, or a j udge of the district court or a judge of the supreme 
court upon an affidavit of the state's attorney or prosecutor, or of 
the defendant, or his counsel , stating that he believes the evidence 
of the witness is material, and his attendance at the examination 
or trial necessary, and shall indorse upon the subpena an order for 
the attendance of the witness. 

� 8370. Disobedience. Contempt. Punishment. Diso- 1 111. o. cr. P.
beaience to a subpcena, or a refusal to be sworn or to testify, may be am'd. 
punished by the court or magistrate aa a contempt, in the manner 
provided in the code of civil procedure. 
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§ 8371.  Witness for defendant, disobeying subprena. A
witness disobeying a subprena issued on the part of the defendant in
a criminal action, unleBB he shows �ood cause for his nonattendanl'f,
is liable to the defendant in the sum of fifty dollars, which may be
recovered in a civil action. 

§ 8372. Witness. Forfeiture of undertaking. When a
witneBB has entered into an undertaking to appear, upon his failure
to do so, the undertaking is forfeited in the same manner as under
takings of bail. 

§ 8373. Witness for state conftned. How attendance
effected. When the testimony of a witness for the state is required
in a criminal action, before a court of record of this state, and such
witness is confined in the penitentiary or in a county jail, an order
for his temporary removal from the penitentiary or such jail and for
his production before such court, may be made by the court in which 
the action is pending or by the judge authorized by law to preside at
the trial of such action, but in case the penitentiary or such jail is
not in the county in which the application is made, such order shall
only be made upon the affidavit of the state's attorney or some other
person on behalf of the state showing that the testimony is materitl
and necessary, and even then the granting of the order shall be in the
discretion of the court or such judge. The order must be executtd
by the sheriff of the county in which it is made in the following
manner : 

1. If the person required as a witness is confined in the peniten
tiary, by delivering to the warden thereof a copy of such order, and 
it shall be the duty of the warden to deliver the person so required t,, 
.such officer and to take such officer's receipt for such person indol'S('(\
upon the copy of such order ; or, 

2. If the person required as a witness is confined in the county 
jail, by delivering to the jai ler a copy of such order and it shall be 
the duty of the jailer to deliver the person so required to such offil:fr, 
and take such officer's receipt for such person indorsed upon said copy
of such order. 

It shall be the duty of the officer receiving any such person to takt 
him befo re the proper court, safely to keep him, and when he is no 
longer required as a witness, to return him to the custody from whir:: 
he was received. Neither the warden nor the jailer shall be respon• 
sible for any such person until his return, and upon the return of an_y 
such person the warden or jailer, as the case may be, shall indol"SE' h:;
receipt upon the original order. The sheriff executing any sue" 
order shall return the same to the clerk of the district court of tbt 
county from which it was issued, and said clerk shall file and prese!'l'r 
the same among the papers in the action. The expense of executint
such order shall be paid by the county in which the order shall bt
made. 

ARTICLE 2. - DEPOSITIONS IN CRIMINAL ACTIONS. 

§ 8374. Right of defendant to take. When a defendant bu
been held to answer a charge for a public offense, ho may either befoff
or after an information has been filed or an indictment har been found.
have witnesses examined conditionally, on his behalf as prescribed ia
this article and not otherwise. 

1600 



Wltnu,e, and Evidence. CRIMINAL PROCEDURE. 

§ 8375. In case of Bick witness. When a material witness
for the defendant is about to leave the state, or is so sick or infirm as 
to afford reasonable grounds for apprehending that he will be unable 
to attend the trial, the defendant may apply for an order that the 
witness be examined conditionally. 

§ 8376. Application. Affidavit, what to contain. The
application must be made upon affidavit, stating : 

1 . The nature of the offense charged.
2. The state of the proceedings in the action.
3. The name and residence of the witness, and that his testimony

is material to the defense of the action. 
4. That the witness is about to leave the state, or is so sick or

infirm as to afford reasonable grounds for apprehending that he will 
not be able to attend the trial. 

§ 8377. Same. Notice of. The application may be made to
the court or to a judge thereof, and must be made upon three days' 
notice to the state's attorney. 

§ 8378. Court to issue order for examination. If the court
or judge is satisfied that the examination of the witness is necessary, 
an order must be made that the witness be examined conditionally at 
a specified time and place, and that a copy of the order be served on 
the state's attorney within a specified time before that fixed for the 
examination. 

§ 8379. Contents of order. Service. The order must direct
that the examiimtion be taken before a magistrate named therein ; 
and on proof being furnished to such magistrate of service upon the 
statc·s attorney of a copy of the order, if no counsel appears on the 
part of the statt�, the examination must proceed. 

§ 8380. When examination shall not proceed. If the
state's attorney or other counsel appears on behalf of the state, and 
it is shown to the satisfa0tion of the magistrate hy affidavit or other 
proof, or on the examination of the witness, that he is not about to 
leave the state ar is not sick or infirm, or that the application was 
made to avoid the examination of the witness on the trial, the 
examination cannot take place, otherwise it must proceed. 

§ 8381. How attendance of witness enforced. The attend
an�o of the witness may be enforced by subpama issued by the 
magistrate before whom the examination is to be taken, or from the 
court where the trial is to be had. 

§ 8382. Testimony must be written. Authentication.
The tc;;timony of the witness must be taken down in writing by the 
magistrate or by some person under his direction ; or the magistrate 
may, in his discretion, order the testimony and proceedings to be 
taken down in shorthand and for that purpose he may appoint a 
stenographer. The deposition or testimony of the witness must show 
and contain : 

1 . The name of the witness, his age, his place of residence, and his
business or profession. 

2. The questions put to the witness and his answers thereto, con
secutively as the questions are asked and answers given. Each 
answer must be distinctly read to the witness as it is taken down and 
corrected or added to until it conforms to what he declares to be the 
truta. But in c,ases whc:,n the testimony is taken down in shorthand 
the answer or answers ne"d not be read to him. 
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3. A statement of the grounds on which an objection to a question 
on either side is sustained or on which the witness declines to
answer it. 

4. The signature of the witness to the deposition, or if be refuses
to sign it, hie reasons for refusing must be stated in writing as be 
gives them. In cases when the deposition is taken down in short
hand, it must not be signed by the witness. 

6. It must be certified by the magistrate when reduced to writing 
by him or under hie direction, and signed by him. 

When taken down in shorthand a transcript of the stenographer's
record, certified by him as being a correct statement of the testimony
of the witness and proceedings in the case, shall be prima facie a cor
rect statement of such testimony and proceedings. The stenographer
shall within five days after the close of such examination make a full
and complete written or typewritten transcript of his shorthand
record and deliver the same to the magistrate before whom th e same
was taken, and thereupon said magistrate must add his certificate as
if reduced to writing by him, and transmit the same carefully sealed 
up to the clerk of the court in which the action is pending, or may 
come for trial. 

§ 8383. Deposition may be read in evidence. The deposi.
tion or certified copy thereof may be read in evidence by either party
on the trial upon its appearing that the witness is unable to attend
by reason of his death, insanity, sickness or infirmity, or of his con
tinued absence from the state. Upon reading the depositions in 
evidence the same objections may be taken to a question or answer
contained therein as if the witness had been examined orally in court.
, § 8384. Witness confined in penitentiary. Procedure.
When a material witness for a defendant under a criminal charge is
confined in the penitentiary, or in the county jail of a cou nty other
than that in which the defendant is to be tried, his deposi t ion may be
taken, on behalf of the defendant, in the manner provided for in the
case of a witness who is sick, and the provisions of this code com
mencing with section 8374 and ending with section 8383, so far u
applicable, govern in the applicat.ion for and in the taking and use of
such depositions. Such depositions may be taken before any magis
trate or notary public of the county in which the penitentiary or jail
is situated, or in case the witness is confined in the penitentiary and
the defendant is unable to pay for taking the deposition, befon- the
warden, whose duty it shall be to act without compensation. Ewry
officer before whom testimony shall be taken by virtue hereof. shllB
have authority to administer and shall administer an oath to the wit
ness, that his testimony shall be the truth, the whole truth and
nothing but the truth. 

ARTICLE 3. - TAKEN WITHOUT THE STATE. 

§ 8386. Deposition, when witness not in state. WhE>n an 
issue of fact is joined upon an indictment or information, the defend
ant may have any material witness. residing out of the state, exam
ined in his behalf as prescribed in this arti<'le, and not otherwi�. 

§ 8386. Commissioner. Interrogatories. Instruction. 
When a material witness for the defendant resides out of the stat t' .  
the defendant may apply for an order that the witness he examint><l on 
a commission, to be issued under the seal of the court and the signa• 
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tore of the clerk, directed to some party designated as commissioner, 
authorizing him to examine the witness upon oath on interrogatories 
annexed thereto, and to take and certify the deposition of the witness 
and return it according to the instructions given with the commission. 

§ 8387. Application. Affidavit. Content.a. Application
must be made upon affidavit stating: 

1. The nature of the offense charged.
2. The state of the proceedings in the action, and that an issue of

fact has been joined therein. 
S. The name of the witness, and that his testimony is material to

the defense of the action. 
4. That the witness resides out of the state.
§ 8388. Same. Notice ot: 'fhe application may be made to

the court or a judge thereof, and must be upon three days' notice to 
the state's attorney. 

§ 8389. Order of court. Commission. If the court or
judge to whom the application is made, is satisfied of the truth of 
the facts stated and that the examination of the witness is necessary 
to the attainment of justice, an order must be made that a commis
sion be issued to take his testimony, and the court or judge may 
insert in the order a direction that the trial be stayed for a specified 
time reasonably sufficient for the execution of the commission and 
return thereof, or the case may be continued. 

§ 8390. Interrogatories. Service ot: When th� commis
sion is ordered the defendant must serve upon the state's attorney 
without delay, a copy of the interrogatories to be annexed thereto, 
with three days' notice of the time at which they will be presented to 
t.he court or judge. The state's attorney may in like manner serve
upon the defendant or his counsel cross interrogatories, to be annexed
to the commission, with like notice. In the interrogatories, either
party may insert any question pertinent to the issue. When the
interrogatories and cross interrogatories are presented to the court or
judge, according to the notice, the court or judge must modify the
questions, so as to conform them to the rules of evidence, and must
indorse upon them his alterations, and annex them to the commission.

§ 8391. Court must direct manner of return. Unless the
parties otherwise consent by an indorsement upon the commission, 
the court or judge must indorse thereon the direction and manner in 
which it must be returned, and may in his discretion direct that it be 
returned by mail or otherwise, addressed to the clerk of the court ia 
which the action is pending, designating his name, and the place 
where his office is kept. 

§ 8392. Manner of executing commission. The commis
sioner, unless otherwise specially directed, may execute the commis
sion as follows: 

1. He must administer an oath to the witness that his answers
given to the interrogatories shall be the truth, the whole truth and 
nothin_g but the truth. 

2 He must cause the examination of the witness to be reduced to 
writing_ and subscribed by him. 

S. He must write the answers of the witness as nearly as possible
in the language in which he gives them, and read to him each answer 
so taken down, and correct or add to it until it conforms to what he 
declares is the truth. 
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4. If the witness declines to answer a question, that faot, with the
reason assigned by him for declining, must be stated. 

5. If any papers or documents are produced before him, and
proved by the witness, they or copies of them, must be annexed to
the deposition, subscribed by the witness, and certified by the com
missioner. 

6. The commissioner must subscribe his name to each sheet of
the deposition, with the papers and documents /roved by the wit.
ness, or copies thereof, to the commissioner, an must close it up
under seal, and address it as directed by the indorsement thereon. 

7. If there is direction on the commission to return it by mail, the
commissioner must immediately deposit it in the nearest post office.
If any other direction is made by the written consent of the parties,
or by the court or judge, to the commissioner as to its return, the
commissioner must comply with the directions. A copy of this sec
tion must be annexed to the commission. 

§ 8393. Commission delivered to an agent. If the com
mission and return are delivered by the commissioner to an agent, he
must deliver the same to the clerk to whom it is directed, or to the
judge of the court in which the action is pending, by whom it may
be received and opened upon the agent making affidavit that he
received it from the hands of the commissioner, and that it has not
been opened or altered since he received it. 

§ 8394. Agent becoming incapacitated. Procedure. If
the agent is dead, or from sickness or other cause is unable personally
to deliver the commission and return as prescribed in the last section,
it may be received by the clerk or judge from any other person, upon
his making an affidavit that he received it from the agent, that the
agent is dead, or, from sickness or other casualty, unable to deliver i�
and it has not been opened or altered since the person making the
affidavit received it, and that he believes it has not been opened or
altered since it came from the hands of the commissioner. 

§ 839&S. Commission and return must be filed. The clerk
or judge receiving and opening the commission and return must
immediately file it, with the affidavit mentioned in the last two sec
tions, in the office of the clerk of the court in which the indictment
or information is pending. If the commission and return is trans
mitted by mail, the clerk to whom it is addressed must receive it from
the post office, and open and file it in his office, where it must remain
unless otherwise directed by the court. 

§ 8396. Same. Constitute public record. The commission
ana return must at all times be open to the inspection of all persons,
who must be furnished a copy of the same or any part thereof, by the
clerk on payment of his fees. 

§ 8397. Depositions may be read on trial. Depositions
tu.en under a commission, may be read in evidence by either party
on the trial, upon it being shown that the witness is unable to attend
from any cause whatever; and the same objections may be taken to a
question in the interrogatories, or to the answers in the deposition.
as if the witness bad been examined orally in court. 
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CHAPTER 15. 

MISCELLANEOUS PROVISIONS. 

A.JlTICLE 1. - INQUIRING INTO THE INSANITY OP THF! DEPENDANT 
BEFORE TRIAL OR APTER CoNVICTION. 

§ 8398. Insane person cannot be tried or punished. An o 1 ,. o. er. r.
act done by a person in a state of insanity cannot be punished as a 
public offense, nor can a person be tried, adjudged to punishment or 
punished for a public offense, while he is insane. 

§ 8399. Doubt arising, question to be tried. When a 11c 11i11, 
1
!1S.

criminal action is called for trial, or at any time during the trial, or i.m�d. · 
when the defendant is brought up for judgment on conviction, if a 
doubt arises as to the sanity of the defendant, the court must order 
the question as to his sanity to be submitted to a jury; and the trial 
or pronouncing of the judgment must be suspended until the ques-
tion is determined by their verdict, and the trial jury may be dis-
charged or retained, at the discretion of the court, during the 
pendency of the issue of insanity. The jury may be impaneled from 
the jurors summoned and returned for the term, if not discharged, 
or others mRy be summoned by direction of the court as provided in 
sections 8135 to 8140, both inclusive. 

§ 8400. Procedure and order of trial. The trial of the ques- 1 m, o. or. P,
tion of insanity must proceed in the following order: 

1. The counsel for the defendant must open the case and offer
evidence in support of the allegation of insanity. 

2. The counsel for the state may then open its case and offer evi
dence in support thereof. 

3. The parties may then respectively offer rebuttin� testimony
only, unless the court, for good reat!On, in furtherance of Justice, per
mits them to offer evidence upon their original case. 

4. When the evidence is cor.clude<l, unless the case is submitted
to the jury on either side or on both sides, without argument, the 
counsel for the state must commence, and the defendant or his coun
sel may conclude the argument to the jury. 

5. If the action is for an offense punishable with death, two coun
sel on each side may argue the cause to the jury, in which case they 
must do so alternately. If it is for any other offense, the court may, 
in its discretion, restrict the argument to one counsel on each side. 

6. The court must then charge the jury.
§ 8401. Charge of court. Sections applicable. The pro- 1 51s. o. er. P.

visions of sections 8181 and 8183 in respect to the duty of the court am'd. 
upon questions of law, and of the jury upon questions of fact, and 
the provisions of sect.ion 8217 in respect to the charge of the court 
to the jury, upon the trial of an indictment or information, apply to 
the question of insanity. 

§ 8402. If found sane, trial to proceed. lf the jury find I 519, c.er.P.
the defendant sane, the trial of the action must proceed, or judgment 
may be pronounced, as the case may be. 

§ 8403. Defendant found insane. If the jury finds that the II s��:f'· P.
defendant is insane, the trial or judgment must be suspended until 
he becomes sane, and the court must order that he be, in the mean-
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time, committed by the sheriff to the state hospital for the insane,and that upon his becoming sane, he be redelivered to the sheriff. § 8404. Commitment exonerates bail. The commitmentofthe defendant as mentioned in the last section, exonerates his bail, orentitles a person authorized to receive the property of the defendantto a return of money he may have deposited instead of bail. § 8405. Defendant becoming sane. Procedure. ff the defendant is received into the state hospital for the insane, he mustbe detained there until he becomes sane. When he becomes sane thesuperintendent must give notice of that fact to the sheriff and state'eattorney of the county. The sheriff must thereupon without delay,bring the defendant from the said hospital and place him in the propercustody, until he is brought to trial or to judgment, as the case ma) be, or is legally discharged. The sheriff must receive the actualexpenses incurred and no more. § 8406. Expenses, how paid. The expense of taking thedefendant to the state hospital for the insane and of bringing himback shall be met and paid in the manner and as provided by law forthe payment of the delivery thereto of persons admitted to said hospital by the commissioners of insanity of the county. 
ARTICLE 2.-COMPENSATION POR ATTORNEYS AND WITNESSES. 

§ 8407. Indigent defendant, attorney appointed. In allcriminal actions when it is satisfactorily shown to the court that thedefendant has no means, and is unable to employ counsel, the courtshall appoint and assign counsel for his defense and allow and directto be paid by the county in which such trial is had, a reasonable andjust compensation to the attorney so assigned for such services as hemay render; provided, however, that such attorney shall not be paid asum to exceed twenty-five dollars in any one case. § 8408. Same. Witnesses subprenaed for. Whenever itappears to the court before which a criminal action is about to be triedthat the defendant is unable to pay the witnesses in his behalf, suchcourt must make an order, to be entered in the minutes, that suchwitnesses, naming them, as may be deemed reasonable be su bpcenaedand attend at such trial at the expense of the county liable to pav thecosts of the prosecution of such action and such witnesses shall bepaid accordingly. 
ARTICLE 3.-COMPROMISINO MISDEMEANORS BY LEAVE OP 

THE CoURT. 

§ 8409. When misdemeanor may be compromised Whena defendant is held to answer on a charge of misdemeanor, for whichthe person by the act constituting the offense has a remedy by a <.'inlaction, the offense may be compromised as provided in the next section, except when it was committed: 1. By or upon an officer of justice while in the execution of theduties of his office. 2. Riotously; or, 3. With an intent to commit a felony. § 8410. Stay of proceedings upon compromise. tf theparty injured appears before the court in which the trial is to be had.at any time before the trial, and acknowledges that he has received
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satisfaction for the injury, the court may in its discretion , on pay• 
ment of the costs incurred, order all proceedings to be stayed upon 
the prosecution and the defendant to be discharged therefrom ; but 
in such cases the reasons for the order must be set forth therein and 
entered on the minutes. 

§ 841 1 . Order to stay is a bar. The order authorized by the
last section is a bar to another P.rosecution fo1• same offense. 

§ 841 2. Compromise limited. No public offense can be com
promised, nor can any proceeding for the prosecution or punishment 
thereof, upon a compromise, be stayed, except as provided in sec• 
ti.ons 8409 and 8410. 

ARTICLE 4.-CORPORATIONS, CRIMINAL ACTIONS AGAINST. 
§ 8413. Magistrate. Summons, requirements of: When

ever a presentment by a grand jury or a complaint in writing is laid 
before a magistrate charging a corporation within his jurisdiction , 
of a public offense within its ability to commit, the magistrate must 
tile the same and thereupon issue a summons s igned by him, with 
his name of office, requiring such corporation to appear before him 
to answer the charge at a specified place and t ime, not less than ten 
days after the issuance of the summons. 

§ 8414. Form of summons. The summons must be in sub
stantially the following form : 
State of North Dakota, l 
C f 

· 88ounty o . . . . . . . . . . .  I 
In the name of the state of North Dakota. 

To the (naming the corporation) : 
You are hereby summoned to appear before me at (naming the 

place), on (specifying the day and hour), to answer to the charge 
made against you, upon the complaint of A. B., or·the presentment 
of the grand jury of the county of . . . . . . . . . . . . . . . .  for ( designating 
the offense generally). 

Dated at the city, (or town) of . . . . . . . . . . . . . .  , the . . . . . . . . . . . . .  . 
day of . . . . . . . . . . . . . .  , 1 . . . . .  . 

,Justice of the Peace, 
(or as the case may be.) 

I 526, C. Cr. P. 

§ 527, C. Cr. P.

§ 528. C. Cr. P.am'd 

� S29, C . C r. P' 

§ 841 6. Summons, manner of service. The 1mmmons must § 530, c. Cr P.
be served at least five days before the day of appearance fixed there-
in by delivering a copy thereof and showing the original to the presi-
dent, or other head of the corporation, or to the secretary, cashier or 
managing agent thereof. 

§ 84 1 6. Charge investigated. Manner of: At the time § 531. c. cr. P.
appointed in the summons, the magistrate must investigate the 
charge in the same manner as in the case of a natural person 
brought before him, so far as those proceedings are applicable. 

§ 841 7. Certitlcate of magistrate. Procedure. After hear- 11 532, c. er. P.
ing the proofs, the magistrate must certify upon the presentment or am'd 
the complaint either that there is, or is not, sufficient cause to believe 
the corporation guilty of the offense charged, and must return the 
complaint and certificate and the depositions of witnesses, if any 
have been taken, and exhibits together with a certified copy of the 
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proceedings as they appear on his docket, and in the same manner 
as prescribed in section 7978. 

§ 84 1 8. Certiftcate of probable cause. Procedure. If the
magish'ate returns a certificate that there is sufficient cause to be
l ieve the co1·poration guil ty of the offense charged, the state's attor·
ney may, at the next term of the district court, file an infoMnation
therefor, as in the case of a natural person held to answer. The
state's attorney of the county may, by leave of the court, file an
information against a corporation in l ike manner charging it with
the commission of a public offense, or the grand jury may return an
indictment therefor, without any previous action on the part of a
magistrate.

§ 841 9. Appearance of corporation. Pleas. If nn infor.
mation is  filed or an indictment returned, the corporation may 
appear by counsel to answer the same. If it does not thus appear 
a plea of not iiuilty must be entered, and the same proceedings had 
thereon as in other cases. 

§ 8420. Information filed or indictment returned. Sum
mons. When nn information is filed, without fl preliminary exam•
ination, or an  indictment returned against a eo1·poration .  the rlrrk 
of the district court must issue a summons in its corporatP name. 
commanding it to appear and answer the information or i nd ictnwnt. 
and such summons must be sen·ed in  tllP. manner provided for the 
service of a summons in  the code of c ivil procedure. 

§ 842 1 .  Defendant's default. Plea. Fine collected. When
the sheriff 01· other officer returns the summons w ith his certificate 
showing due servi ce thereof, the corporation.  on and a.rter the day 
appointed in such summons for its appearance, must be coni-idel\'d 
in default, and the �ourt must order the clerk to enter the plea of 
not guilty for said corporation in the minutes of the court, and _all
further proceedings shall be lmd in said action ru, if the corporat �on 
had appeared and pleaded not guilty to the information or indwt· 
ment ; and if upon the trial the corporation is found guilty, the rourt 
must impose a fine upon it as prescribed by law and enter judgment 
for the amount of such fine and the costs of said action in the same 
manner as on a judgment in a civil action. 

ARTICLE 5-ENTITLING AFFIDAVITS. 

§ 8422. Affidavits need not be entitled. It is not neressary
to entitle an affidavit or deposition in an action , whether tn.k1>n � 
fore or after information or indictment or upon an a ppeal : hot 1f 
made without a title or with an erroneous ti tle. it is as Yalid and 
effectual for every purpose as if it were dul�· entitled. if i t  inti>l· 
l igibly refers to the proceedings, information, indictment or apJ)(':11 
in which it i s  made. 

ARTICLE 6-ERRORS AND MISTAKES IN PLEADINGS OR OTHER 

PROCEEDINGS. 

§ 8423. Informalities in pleadings not fataL Neither i :

departure from the form or mode prescribed in this code in rt'8Jl1'.l°f
to any pleadings or proceeding, nor an er1·or or mistake thert'JO
renders it invalid, un less it has actually prt>judiced the defendant 
or tended to h is  prej udice, in respect to a substantial right. 
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ARTICLE '1. - DISPOSAL OP PROPERTY STOLEN OR EKBEZZLED. 

§ 8494. Stolen property to be held by officer. When
property alleged to have been stolen or embezzled, comes into the 
custody of a peace officer, he must hold it subject to the order of the 
magistrate authorized by the next section to direct the disposal 
thereof. 

§ 842&S. Magistrate to give order for delivery. On satis
factory proof of the title of the owner of the property, the magis
trate before whom the complaint is laid, or who examines the charge 
against the person accused of stealing or embezzling the property, 
may order it to be delivered to the owner on his paying the reason
able and necessary expenses incurred in its preservation, to be certi
fied by the magistrate. The order entitles the owner to demand and 
receive the property. 

§ 8426. Magistrate. Property stolen. Delivery. If prop
erty stolen or embezzled comes into the custody of a magistrate, it 
must be delivered to the owner on satisfactory proof of his title, and 
on his paying the necessary expenses incurred in its preservation, to 
be certified by the magistrate. 

§ 8427. Oourt may order delivery. If property stolen or
em'bezzled has not been delivered to the owner, the court before which 
a trial is had for stealing or embezzling it, may, on proof of his title, 
order it to be restored to the owner. 

§ 8428. Not claimed in six months. County treasurer.
If the property stolen or embezzled is not claimed by the owner 
before the expiration of six months from the conviction of a person 
for stealing or embezzling it, the magistrate or officer having it in 
custody must on the payment of the necessary expenses incurred in 
its preservation, deliver it to the county treasurer, by whom, if it is 
money, it must be paid into the county treasury, or if it is not money, 
it must be sold and the proceeds paid into such treasury. 

§ 8429. Receipt to accused. Olerk. Magistrate. When
money or other property is taken from a defendant arrested upon a 
charge of a publio offense, the officer taking it must at the time give 
duplicate receipts therefor, specifying particularly the amount of the 
money, or the kind of property taken, one of whioh reoeipts he must 
deliver to the defendant, and the other of which he must forthwith 
file with the clerk of the court to which the complaint and other 
papers in the case are, by law, required to be sent. When such 
property is taken by a police officer of any incorporated city or town, 
he must deliver one of the receipts to the defendant, and one, with 
the property, at once to the clerk or other person in charge of 
the police office in such city or town, or, if there is no such clerk or 
other person, then to the magistrate before whom such defendant may 
be taken for examination or trial. 

§ 8430. Duty of clerk or magistrate. The said clerk or
other person or magistrate must enter in a suitable book every amount 
of money and a description of every article of prope..ty taken from 
each person so arrested, and must attach a number to every amount 
of money and every article of property and make a corresponding 
entry thereof, but when the receipt and property, as provided in the 
last section, are delivered to a magistrate it shall be sufficient com-

1639 

I 138. C. Cr. P. 

I 1139, C. Cr. P. 
am'd. 

I MO. C. Cr. P, 

I �41, C. Cr. P, 

J M2, C. Cr. I'. 
am'd. 

11 543. C. Cr. P. 
am'd. 



I "5. O. Or. P. 
am'd. 

1 544, 0. 0r. P. 

I M1, C. Cr. P. 
am'd, 

I MS, 0, Cr. P. 

I 1, c. 88, 1883. 
am'd. 

I 2, c: 88, 1883. 
am'd. 

CRIMINAL PROCEDURE. MiBcellaMOtU ProviBion, 

plianoo with the provisions hereof if the entries are made in his 
docket. 

ARTICLE 8. - REPRIEVES, CoMMUTATIONS A.ND PARDONS. 

§ 8431 .  Governor may grant. The governor of this state has
the power to remit fines and forfeitures ; to grant reprit,�es, commu
tations and pardons, after conviction for all offenses, except treason 
and in cases of impeachment, upon such conditions and with such 
restrictions and limitations as he may think proper; provided, appli
cation therefor is made in the manner prescribed in this article, and 
not otherwise. 

§ 8432. Same. Treason. Legislative assembly. The gov
ernor also has the power to, and may, suspend the execution of a sen
tence upon a conviction for treason, until the case can be reported to 
the legislative assembly at its next regular session, when the legisla
tive assembly may either pardon or commute the sentence, direct the 
execution thereof or grant a further reprieve. 

§ 8433. Governor must report. Contents. The governor
must communicate to the legislative assembly at the beginning of 
each regular session thereof, each case of remission of fine or forfeit
ure and commutation or pardon granted since the last report, stating 
the name of the person relieved, the crime for which he was convicted, 
the sentence and its date and his action thereon with his reasons for 
granting the relief. 

§ 8434. Application for pardon. Report required.  When
an application is made to the governor for a pardon, he may require 
the presiding judge of the court before which the conviction was had. 
or the state's attorney by whom the action was prosecuted, to furnish 
him, without delay, with a statement of the facts proved on the 
trial, and of any other facts having reference to the propriety of grant. 
in� the pardon. 

§ 8436. Application tor pardon restricted. All applic:i
t.ions for pardons on behalf of any person or persons convicted in any 
court in this state, of any crime, punishable under the laws then-of 
by imprisonment in the penitentiary, and sentenced to such imprison
ment, shall be made and conducted in the manner hereinafter pre
scribed. 

§ 8436. Notices. Service. Publication. Contents. NotiCE>
of the application for such pardon ehall be given to the judge who 
presided at the trial, or his successor in office and the state's attorney, or 
his successor in office, of the county, who prosecuted the action against 
such person or persons so convicted and sentenced, at least th irh
days before such application is filed with the governor; the sen-i� 
of such notice upon th1c1 judge and state's attorney shall be made, and 
the return thereof certified in the same manner as now prescribed for 
the service of summons in the district court, and such certificate 0f 
service shall accompany every application to the governor. A noti{'(' 
of such application, setting forth the name, age,and sex of the person 
or persons on whose behalf it is made, the crime of which he was con
victed, and the time and place of such conviction and the term of 
imprisonment, shall also be published at least once a week for foul' 
consecutive weeks, in some newspaper of general circulation in t ht> 
eounty where the offense for which a pardon is sought was committ..><l : 
or if there is no newspaper published therein, then such notice shall 
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be posted in a conspicuous place on the door of the courthouse of 
such county for four consecutive weeks prior to the application. The 
affidavit of the publisher of such newspaper, or the person posting 
.such notice showing that said notice has been published or posted as 
herein provided, shall also accompany such application. 

§ 8437 . Who may contest pardon. Notice of. Any per- I s. e. •
J. 

wa.
son or persons feeling aggrieved by the application for a pardon may am' 
-contest the same, and for that purpose may appear in person before 
the governor during the consideration of said application and show 
cause, by written or oral testimony, why such pardon should not be 
granted. In case any person objects and desires to contest such 
.application, he may at any time before the same is considered by the 
governor notify him, in writing, of such desire, and, upon receipt by 
the governor of any such notice, it shall be his duty to fix a time and 
place for the hearing of such application and objections, and give 
reasonable notice thereof to all persons interested and applying or 
.objecting, and such notice may be by mail or publication in the dis-
cretion of the governor. 

§ 8438. Governor may make additional rules. The gov- , ., e. 88, 1883.
-ernor may in his discretion make such additional rules and regulations 
governing applications for pardons as may from time to time seem to 
him best, not in conflict with the provisions of this article ; but the 
provisions of this article shall not apply to the applications for par-
don to be granted within thirty days before the time when the convict 
would otherwise be legally entitled to discharge. 

§ 8439. Papers filed with the secretary of state. When 1 1151 , o. er. P
the governor grants a reprieve, commutation or pardon, he must, am'd. 
within ten days thereafter, file all the papers presented to him in rela-
tion thereto, in the office of the secretary of state, by whom they must 
be kept as records open to public inspection. 

§ 8440. Governor may restore to citizenship. The gov
ernor is hereby empowered to restore to citizenship any person con
victed of nny offense committed against the state, upon cause being 
shown, either after the execution or expiration of sentence or at any 
other time. 

§ 844 1 .  Form of reprieve and pardon. Each and every
remission of a fine or forfeiture and each and every reprieve, commu
tation, pardon or restoration to citizenship shall be issued by the gov
,ernor under his official signature and attested by the secretary of state 
under the great seal of the state. 

§ 8442. Governor may issue warrant. The governor is
hereby empowered to issue his warrant to all proper officers to carry 
into effect any act which he has power to do and which is regulated 
in this Rrticle and all such officers are hereby required to obey such 
warrant. 

ARTICLE 9. - BAIL. 

§ 8443. Admission to bail deftned. Admission to bail is the
.order of a competent court or magistrate that the defendant be dis
charged from actual custody upon a::i undertaking with sufficient 
sureties for his appearance. 

§ 8444. Taking of bail deftned. The taking of bail consists
of the acceptanee, by a competent court or magistrate, or legally author
ized officer, of the undertaking with sufficient sureties for the appear-
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ance of the defendant in person, according to the terms of the undertaking or that the sureties will pay to the state a specified sum. § 8441S. When bail must be taken. Bail by sufficient sureties, shall be admitted upon all arrests in criminal actions when theoffense is not punishable by death, and in such actions it may betaken by any competent court, magistrate or legally authorized officer.§ 8446. Bail upon capital charge. Bail by sufficient suretiesmay be admitted upon arrests in criminal actions when the offense ispunishable by death unless the proof of · �ilt is evident or thepresumption thereof great. In such actions it shall be taken only by the supreme court or a judge thereof, or by a district court or a judgtthereof, and the taking thereof shall be discretionary, regard beinghad to the nature and circumstances of the offense and to theevidence and to the usages of law. The finding of an indictment orthe filing of an information does not add to the strength of the proofor the presumption to be drawn therefrom. In case the action hasbeen tried by jury, and the jury have not agreed on a verdict andhave been discharged by reason of inability to agree, then the defendant shall be entitled to bail, unless it shall appear to the court orjudge, by proof, that such disagreement was occasioned by the milconduct of the jury or the defendant or his counsel. § 8447. Bail on appeal after conviction. After a convictionof an offense not punishable with death, a defendant who has appealedmay be admitted to bail : 1. As a matter of right, when the appeal is from a judgmentimposing a fine only. 2. As a matter of discretion in all other oases. § 8448. Before conviction. After conviction. If the offell89is bailable the defendant may be admitted to bail before conviction:1. For his appearance before the magistrate during the pendencyof a trial or on the examination of the charge before being held toanswer. 2. To appear before the court to which the magistrate holds himto appear upon the defendant being held to answer after examination.3. After information filed or indictment found, either before thewarrant is issued for his arrest, or upon any order of the oonrtcommitting him or increasing the amount of bail, or upon his beingsurrendered by bis bail to answer the information or indictmentin the court in which it is filed or found, or to which it may be transf erred for trial. And after conviction : 1. If the appeal is from a judgment imposing a fine only, on 811undertaking of bail that he will pay the same or such part thereof�the appellate court may direct, if the judgment is affirmed or modified, or the appeal is dismissed. 2. If a judgment of imprisonment has been given, that he ,rillsurrender himself in execution of the judgment, upon its be�affirmed or modified, or upon the appeal being dismissed, or that incase the judgment is reversed and the cause remanded for a new trial. he will appear in the court to which said cause may be remanded, andsubmit himself to the orders and process thereof. § 8449. Qualiftcations of bail. Justification. The qu�fications of bail are the same as those in civil oases, and the sureUeimust in all oases justify by affidavits taken before tba magistrate.court or judge, that they each possess those qualifications. 
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§ 8460. Bail taken. Order of discharge. Upon the allow- II 536, c. cr. P.
ance of bail and the execution of the requisite undertaking to the am'd. 
state, the court under whose process he is held, or the magistrate or 
other officer must, if the defendant is in custody, make and sign an 
order for his discharge, upon the del ivery of which to the officer 
having him in custody, the defendant must be discharged. 

§ 846 1 .  Deposit for bail. A deposit of the sum of money 11 5ai, c. cr. P.
mentioned in the order admitting to bail, i s  equ ivalent to bail , and am'd. 
upon such deposit the defendant must be discharged from custody. 
If the defendant has given bail ,  he may at any time before the for-
feiture of the undertaking, in l ike manner deposit the sum men-
tioned therein, and upon the deposit being made the bail is exoner-
ated. Every depo.�it of money under the provisionR of th i s  section 
shall be with the clerk of the court in which the defendant is held 
to answer. 

§ 8462. Notice to state's attorney. When the udmiRsion to
bai l  is a matter of discretion. the court, magistrate or officer to 
whom the applicati«'.m is made, must require reasonable notice 
thereof to be given to the state's attorney of the county. 

§ 8463. Who may take bail. In every cnse where there is no
provision of law authoriz ing a court, magistrate- or other officer to 
take bail, the same may be taken by the supreme court or a j udge 
thereof, or by the district court of the county in which the offense 
for which the defendant is arrested is triable or by the judge thereof. 

§ 8464. Form of undertaking of bail. Bail is put in by u
written undertaking, executed by at least two sufficient sureties 
(with or without the defendant in the discretion of the court, or 
judge or magistrate) , and acknowledged in substantially the fol
lowing form : 

"An order having been made (or an information having been filed 
or an indictment having been found), on the . . . . . . . . . . . . . . . . . .  day 
of . . . . . . . . . . . . . . . .  18 . . . .  , by . . . . . . . . . . . . . . , j ustice of i he  p�ac� 
of . . . . . . . . . . . . . . . .  county (or an information filed or an indict-
ment found in the district court of the . . . . . . . . . . . .  district in and 
for the county of . . . . . . . . . . . . . .  ). that . . . . . . . . . . . . . .  be h('ld to 
answPr upon a charge of (stating briefly the nature of the offens(') or, 
(as the case may be) , charging . . . . . . . . . . . . . .  (name of defendant) 
with the crime of (deSignating it generally) and he having been ad-
mitted to bail in the sum of . . . . . . . . . . . . . . . .  dollars ; 

Now, therefore, we, . . . . . . . . . .  and . . . . . . . . . .  (as the fact may 
be) , of . . . . . . . . . .  , (stating their place of residence. and occupation), 
jointly and severa1 1.r, hereby undertake that the a:bove named . . . . . 
(naming the defendant) wil1 appear and answer the char�e above 
mentioned (or the information or indictment above mentioned. as 
the case may be) in whatever court it may be presented, and wil l  at 
all times hold (or surrender) himself amena:ble to the orderR and 
process of the court, and if convicted, will appear for judgment. and 
render himself in execution thereof, or, if  he fails to perform either 
of these condit ions, that he will pay to the state of North Dakota the 
sum of . . . . . . . . . .  dollars (inserting the sum in which the defendant 
is admitted to bail). 

§ 8455. Who may make order admitting to bail on ap- c. 33• 181!7• 
peal. In eases in which the defendant may he admitted to bail 
upon an appeal, the order admitting him to bail may be made only 
by the supreme court or a judge thereof, or the district court before 
which the trial was had , or the judge presiding at such trial. The 
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bail must possess the qualifications and must be put in, in all 
1·espects as provided ;n other cases of 'bail, except that the under
taking must be conditioned as prescribed in section 8448 for under
takings of bail on appeal. 

§ 8466. Defendant may be arrested by his bail. Any per
son charged with a public offense and admitted to bail may be 
arrested by his bail at · any time before they are finally discharged, and 
at any place within the state ; or by a written authority indorsed on a 
certified copy of the undertaking of bail, they may empower any 
officer or pel'Son of suitable age and discretion to do so, and be may 
be surrendered and delivered to the proper sheriff or other officer, 
before any court, judge or magistrate having the requisite j urisdic
tion in the case ; and at the request of such bail , the court, judge or 
magistrate shall recommit the party so arrested to the custody of 
the sheriff or other officer, and indorse on the undertaking of bail or 
certified copy thereof, after notice to the state's attorney, and if no 
cause to the contrary appears, the discharge and exoneration of sueb 
bail ; and the party so committed shall he held in custody until  dis
charged by due course of law. 

§ 8467. Forfeiture of bail. Excuse. If, wit.bout sufficient
excuse,any person who hasgiven an undertaking in a criminal  action 
or proceeding neglects to appear according to the terms or con
ditions of the same, either as a witness or for hearing, arraignmt>nt, 
trial or judgment, or upon any other occllSion when his presence in 
court, or before the magistrate may be lawfully required, or to sur
render himself in execution of the judgment, the court must d irect 
the matters to be entered upon its minutes and the undertaking of 
bail, or the money deposited instead of bai l ,  as the cAtse may be. is 
and shall be thereupon declared forfeited, but, if at any t ime before 
the final adjournment of the court, such person or his bail appE>-ars 
and satisfactorily excuses his neglect the court may direct the for
feiture to be discharged upon such terms as may be just. After the 
forfeiture, the state's attorney must proeeed with all due diligence, 
by action against the bail jointly or severally in  his discretion upon 
the undertaking so forfeited.  If money instead of hail is so forfeited. 
the clerk of the conrt or other officer with whom it is deposited, must 
immediately after the final adjournment, or at such time as the court 
may direct, pay over the money deposited to the county trea.suN.'r. 

§ 8468. Additional security may be required. When
proof is made to any court, judge or other magistrate having author
ity to commit on c.riminal charges, that a person previous]�· admitted 
to bail on any such charge is about to abscond, or that his bail is 
insufficient, or has removed from the state, the j udge or magistrate 
shall require such person to give better security, or for default 
thereof cause him to be committed to prison ; and an order for his 
arrest may be indorsed on the former commitment, or a new warrant 
therefor may be issued by such judge or magistrate, setting forth 
the ca use thereof. 

§ 8469. Action on undertaking. Defects not fatal. �o
action brought on an undertaking of bail is barred or defeated, nor 
shall judgment thereon be arrested by reason of any neglect or omis
sion to note or record the default of any principal or surety at the 
term or session when such default happened, nor •by reason of an:r 
defect in the form of the undertaking, i f  it sufficiently appears. from 
the tenor thereof, at what court the party or witness was bound to 
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appear, and that the court or magistrate before wpom it was taken, 
was authorized and required to take the same. 

§ 8460. When surety may be discharged. Any surety on
such undertaking may be discharged from further liability thereon, 
at any time before final judgment against him, by surrendering to the 
court or proper officer the principal in such undertaking, if such prin. 
cipal is a defendant in a criminal action, or if such principal is held 
as a witness in such action and it has not been tried ; or by paying to 
the clerk of the court the amount specified in such undertaking, with 
such oosts as the court may direct. 

ARTICLE 10 . - SEARCH WARRANTS. 

§ 8461. Search warrant deftned. A search warrant is an
order ill writing, in the name of the state, signed by a magistrate', 
directed to a peace officer, commanding him to search for personal 
property and bring it before the magistrate. 

§ 8462. Grounds for its issue. It may be issued upon either
of 'the following grounds : 

1. When the property was stolen or embezzled, in which case it
may be taken on the warrant, from any house or other place in which 
it is concealed, or from the possession of the person by whom it was 
stolen or embezzled, or of any other person in whose possession it 
may be. 

2. When it was used as the means of committing a felony, in
which case it may be taken on the warrant from any house or other 
place in which it is concealed, or from the possession of the person 
by whom it was used in the commission of the offense, or of any 
other person in whose possession it may be. 

3. When it is in the possession of any person, with the intent to
use it as the means of committing a public offense, or in the posses
sion of another to whom he may have delivered it for the purpose of 
concealing it or preventing its being discovered, in which case it may 
be taken on the warrant from such person, or from a house or other 
place occupied by him, or under his control, or from the possession 
of the person to whom he may have so delivered it. 

§ 8463. Only upon probable cause. A search warrant cannot
be issued but upon probable cause, supported by affidavit, naming or 
describing the person, and particularly describing the property and 
the place to be searched. 

§ 8464. Sworn complaint must be made. The magistrate
must, before issuing the warrant, examine on oath the complainant and 
any witnesses he may produce, and take their depositions in writing, 
and cause them to be subscribed by the parties making them. The 
depositions must set forth the facts tending to establish the grounds 
of the application or probable cause for believing that they exist. 

§ 8465. Requisites of warrant. If the magistrate is there
upon satisfied of the existence of grounds of the application, or that 
there is probable cause to believe their existence, he must issue a 
search warrant, signed by him with his name of office, ti> a peace 
officer in hie county, commanding him forthwith to search the person 
or place named, for the property specified, and to bring it before the 
magistrate, and also to arrest the person in whose possession the same 
may be found, to be dealt with according to law. 

1645 

I 1161, C. Cr. P. 

§ 162, 0. Cr. r. 

I 1163, C. Cr. P.

I 1564, O. Cr. P.am'd. 

I GeG, O. Cr. P. 



·•  st68-M72
•• • c. er. r.

. CRIMINAL PROCEDURE. Miacellaneou, Pro""1om. 

§ 8466. Form of search warrant. The warrant must be insubstantially the followin} form: State of North Dakota, 
88 County of . . . . . . . . . . . . . · In the name of the state of North Dakota: To any sheriff, constable, marshal or policeman in the county of

Proof by affidavit having been this day made before me by ( naming every person whose affidavit has been taken ) ,  the ( stating theparticular grounds of the application according to. section 8462, or ifthe affidavit is not positive) ,  that there is probable cause for belie1·ing that ( stating the grounds of the application in the same manner) .  You are therefore commanded, in the day time ( or "at any time ofthe day or night," as the case may be, according to section 8410 tomake immediate search on the person of C. D. ), ( or "in the house-situated," describing it, or any other place to be searched, withreasonable particularity, as the case may be), for the followingproperty ( describing it with reasonable particularity ) ,  and if you findthe same, or any part thereof, to bring it forthwith before me, at(.stating the place ) .  Dated at . . . . . . . . . . . .  the . . • • • • • . . . . .  day of . . . . . . . . . . . .  1 8  . .  . .
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .Justice of the peace of the city ( or town ) of . .  . . .  . . . . . .( or as the case may be). •f 158'1, o. er. P. § 8467. By whom served. A search warrant may in all �•be served by any of the officers mentioned in its direction, but by noother person except in aid of the officer, on his requiring it, he beingpresent, 1md acting in its execution. 1 aea. o. er. P. § 8468. Officer may break open door. The officer maybreak open an outer or inner door or window of a house, or any partof the house, or anything therein, to execute the warrant, if, afternotice of his authority and purpose, he is refused admittance. -t -. o. 0r. P. § 8469. Same for liberating assistant. Be may break oJJfD.any outer or inner door or window of a house for the purpose of liberating a person who, having entered to aid him in the execution ofthe warrant, is detained therein, or when necessary for his own libention. :t m. o. 0r. :P.. § 8470. When warrant may be served at night. �emagistrate must insert a direction in the warrant that it be served 111 the daytime, unless the affidavits be positive that the property is onthe person or in the place to be searched. In which case he mayinsert a direction that it be served at any time of the day or night. ;t 111, c. cr. P. § 8471. Warrant void after ten days. A search wamntmust be executed and returned to the magistrate by whom it wasissued within ten days. After the expiration of that time the "11·rant, unless executed, is void. , I  l'D. o. or. -P. § 8472. How property disposed o� When the propt>rtfis deliver841. to the magistrate, he must, if it WRB stolen or embezzlrttdispose of it as provided in sections 8426 to 8429, both inclusive. nJif it was taken on a warrant issued on the grounds stated in the SN') and third subdivisions of section 8462, he must retain it in bis r-�session, subject to the order of the court to which he is requirt'<i wreturn the proceedings before him, or of any other court in which the,offense, in respect to which the property was taken, is triable. 
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I 8473. Return of warrant. The officer must forthwith return I 578. o. er. P. the warrant to the magistrate, and deliver to him a written inventory of the property taken, made publicly or in the presence of the person from whose possession it was taken, and of the applicant for the war-rant, if they are present, verified by the affidavit of the officer, andtaken before the magistrate, to the following effeot: I, A. B., the officer by whom this warrant was exeouted, do swearthat the above inventory contains a true and detailed account of all the property taken by me on the warrant. § 8474. Copy of inventory. The magistrate must thereupon, I 51', o. er. P.if required, deliver a copy of the inventory to the person from whose poMesaion the property was taken, and to the applicant for the war-
rant.s 8476. Complaint controverted. If the grounds on which I m, c. er. P.th� warrant was issued are controverted, the magistrate must proceed to take testimony in relation thereto. § 8476. How t.estimony taken. The testimony given by I s;s, c. 0r. P.each witness must be reduced to writing and authenticated in the mannerprescribed in seotions 7960 and 7002. § 8477. When property to be restored. If it appears that 11 577, c. er. P.the property taken is not the same as that described in the warrant, or that there is no probable cause for believing the existence of the �unds on which the warrant was issued, the magistrate must cause 1t to be restored to the person from whom it was taken. § 8478. Papers to be returned to district court. The 11 5;s, c. er. P.magistrate must annex together the depositions, the search warrant and return and the inventory, and return them to the next term ofthe district court having authority and jurisdiction to inquire intothe offense in respect to which the search warrant was issued, at or before its opening on the first day. § 8479. Procuring search warrant without cause. A per- I 579, o. or. l'.son who maliciously and , without probable cause, procures a search warrant to be iMued and executed, is guilty of a misdemeanor. § 8480. Ofllcer exceeding his authority. A peace officer in I m. c. cr. l'.executing a search warrant, who willfully exceeds his authority, or exercises it with unnecessary severity, is guilty of a misdemeanor. § 8481. Search of accused for dangerous weapons. When I G.St, o. cr. P.a person charged with a felony is supposed by the magistrate before whom he is brought to have upon his person a dangerous weapon, oranything which may be used as evidence of the commission of theoffense, the magistrate may direct him to be searched in his pres-ence, and the weapon or other thing to be retained, subject to his orderor the order of the court in which the defendant may be tried. 

ARTICLE 11. - PBOCEEDINGS AGAINST FUGITIVES ROM JUSTICE.
§ 8482. Governor may off'er reward for criminal. The § G.S:!, c. cr. P.governor may offer a reward not exceeding one thousand dollars, pay-able out of the state treasury, for the apprehension: 1. Of any convict who has escaped from the penitentiary ; or, 2. Of any person who has committed, or is charged with the commission of an offense punishable with death. § 8483. Delivery of fugitives upon requisition. A person II 1183, c. er. P. charged in any state or territory of the United States with treason, felony, or other crime, who shall flee ¥'om justice and be found in 
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this state, must, on demand of the executive authority of the st;.cre or 
territory from which he fled, be delivered up by the governor of this 
state, to be removed to tbe at.ate or territory having jurisdiction of 
the crime. 

§ 8484. Magistrate to issue warrant. A magistrate may
issue a warrant for the apprehension of a person so c harged, who 
shall flee from justice and be found within this state. 

§ 848�. Proceedings for arrest and commitment. The
proceedings for the arrest and commitment of a person charged, are 
in all respects similar to those provided in this code for the arrest 
and commitment of a person charged with a public offense committed 
in this state. Except that an exemplified copy of an indictment 
found, or other judicial proceedings had against him in the state or 
territory in which he is charged to have committed the offense, may 
be received as evidence before the magistrate. 

§ 8486. Accused may be committed. Time. If from the
examination it appears that the accused has committed the crime 
alleged, the magistrate, by warrant reciting the accusation must rom• 
mit him to the proper custody of his county, for such time to oo 
specified in the warrant, as the magistrate may deem reasonabl<>, to 
enable the arrest of the fugitive under the warrant of the executii-e 
of this state, on the requisition of the executive authority of the slate 
or territory in which he committed the offense, unless he gives bail 85 
provided in the next section, or until he is legally discharged. 

§ 8487. Accused may be admitted to bail. The magistrate
may admit the person arrested to bail by an undertaking, with suffi
cient sureties, and in such sum as he deems proper, for his appe�· 
anoe before him at a time specified in the undertaking, and for h� 
surrender, to be arrested upon the warrant of the goYernor of thi; 
state. 

§ 8488. Notice to s�te's attorney. Immediately upon the
arrest of the person charged, the magistrate must give notice to the 
state's attorney. 

§ 8489. Duty of state's attorney. The state's attorney must.
immediately thereafter, give notice to the executive authority of the 
state or territory, or to the prosecuting attorney or presiding JU� of 
the criminal court of the city or county therein, having jurisdiction 
of the offense, to the end that a demand may be made for the arre,t 
and surrender of the person charged. 

§ 8490. When accused must be discharged. The person
arrested must be discharged from custody or bail, unless before t�r 
expiration of the time designated in the warrant or undertaking he ll' 
arrested under the warrant of the governor of this state. 

§ 849 1 .  Magistrate to make return . Duty of district
court. The magistrate must return his proceedings to the ne1t 
district court of the county, which must thereupon inquire into th,· 
cause of the arrest and detention of the person charged, and if be_i; 
in custody, or the time for his arrest has not elapsed, it may �li;
charge him from detention, or may order his undertaking of bail 1." 
be canceled, or continue his detention for a longer time, or rea�I?!l 
him to bail, to appear and surrender himself within a time spec1n<"; 
in the undertaking. 

§ 8492. Fugitive granted twenty-four hours. Counsel
Habeas corpus. Any person who is arrested within this statt>. by 
virtue of a warrant issued by the governor of this state upon a reqm• 
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eftion of the governor of any other state or territory, as a fugitive 
from justice, under the laws of the United States, shall not be deliv
ered to the agent of such state or territory until notified of the 
demand made for his surrender, and given twenty-four hours to make 
demand for counsel ; and should such demand be made for the pur
pose of suing out a writ of habeas corpus, the prisoner shall be forth
with taken to the nearest judge of the district court, and ample time 
�ven to sue out such writ, such time to be determined. by the said 
Judge of the district court. 

§ 8493. Penaltyfor disobedience to last section. Any officer
who shall deliver such person to such agent for extradition without 
first ha..,.ing complied with the provisions of the preoeding section, 
abAl l  l-, . .  f"l,.em .. ti enilty of a misdemeanor. 

§ 8494. Governor may demand fugitives from this
■�'8. l'he governor of this state may in any case authorized by the
constitution and laws of the United States, demand of the executive
authority of any other state or territory within the United States, any
fugitive from Justice or any person charged with the commission of
treason, felony or other crime in this state, and appoint agents to
receive such person for and on behalf of this state. The account of
any such agent or agents employed for such purposes must be paid
out of the state treasury.

§ 8495. No compensation allowed. Exceptions. No com
pensation, fee or reward of any kind, can be paid to, or received by a 
public officer of this state, for a service rendered or expense incurred 
in procuring from the governor the demand mentioned in the last 
section, or the surrender of the fugitive, or for conveying him to this 
state, or detaining him herein, except as provided in section 8494. 

§ 8496. Violation a misdemeanor. A violation of the last
section is a misdemeanor. 

ARTICLE 12. - DISM:18',AL OP THE ACTION BEPORE OR APTER INPOB

MATION OB INDICTMENT FOU ND FOR WANT OF PROSECUTION. 

§ 8497. Prosecution to be dismissed. Information. In
ctlctment. The court, unless good cause to the contrary is shown, 
must order the prosecution to be dismissed in the following cases : 

1. When a person has been held to answer for a public offense, if
an information is not flied or an indictment found against him at the 
next regular term of the district court. 

2. If a defendant whose trial has not been postponed upon his
application is not brought to trial at the next term of the district 
court in which the information or indictment is triable after it is 
filed if an information, or if an indictment after it is found. 

§ 8498. Court may order a continuance. If the defendant
is not prosecuted or tried, as provided in the last section, and suffi
cient reason therefor is shown, the court may order the action to be 
continued from term to term, and in the meantime may discharge the 
defendant from custody, on his own undertaking or on an under
taking of bail for his appearance to answer the charge at the time to 
which the action is continued. 

§ 8499. Action dismissed. E:ffect of. If the court direoti:;
the action to be dismissed, the defendant must, if in custody, be 
discharged therefrom, or if admitted to bail, his bail is exonorated, 
or money deposited instead of bail must be refunded to him. 
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§ 8500. Reasons for dismissal set forth in order. The
oourt may, either of its own motion or upon the application of the 
state's attorney, and in furtherance of justice, order an action, informa
tion or indictment to be dismissed; but in that case the reasons of 
the dismissal must be set forth in the order, which must be entered 
on the minutes. 

§ 8501. Nolle prosequi abolished. The entry of a nolle
prosequi is abolished, and the state's attorney cannot discontinue or 
abandon a prosecution for a public offense, except as provided in the 
last section. 

§ 8502. Dismissal not a bar. An order for the dismissal of
the action, as provided in this article, is not a bar to any other prose
cution for the same offense. 

CH A P T ER 1 6 . 

GENERAL PROVISIONS AND DEFINITIONS APPLICABLE 
TO THIS CODE. 

§ 8503. Rule of construction of code. The rule of common
law that penal statutes are to be strictly construed, has no application 
to this oode. This oode establishes the law of this state respecting 
the subjects to which it relates, and its provisions and all proceed
in�s under it are to be liberally construed, with a view to promote its 
obJeots, and in furtherance of justice. 

§ 8504. Code not retroactive. No part of this code is retro
active unless expressly so declared. 

§ 8505. Construction of certain words. Unless when other
wise provided, words used in this oode in the present tense include 
the future as well as the present. Words used in the masculine com
prehend as well the feminine and neuter. The singular number 
includes the plural, and the plural the singular. And the word "per
son" includes a corporation as well as a natural person. 

§ 8506. What writing includes. The term " writing," in
cludes printi.J!g_and typewriting. 

§ 8507. What oath includes. The term '$ oath," includes an
affirmation. 

§ 8508. What signature includes. The term " signature,"
includes a mark when the person cannot write, his name being writ
ten near it, and the mark being witnessed by a person who writes his 
own name as a witness, except to an affidavit or deposition, or a paper 
executed before a judicial officer, in whioh oase the attestation of the 
officer is sufficient. 

§ 8508. To what this code applies. This oode applies to
criminal ac.tions and to all other proceedings in criminal cases which 
are herein provided for. 

§ 85 10. Common law prevails when code silent. The
procedure, practice and pleadings in the district courts of this stat�. 
in criminal actions or in matters of a criminal nature, not specially 
provided for in this oode, shall be in aooordance with the procedure, 
practice and pleadings under the common law. 
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§ 8& 1 1 .  County, subdivision and judicial subdivision de
flned. Whenever the terms, " county," " subdivision " or " judicial 
subdivision " are employed in this code, in defining or describing the 
territorial or local jurisdiction of any magistrate or court, or in restrain
ing, enlarging or otherwise conferring authority upon any court, offi
oer or person of this state, they are deemed to be employoo. in the 
same sense and interchangeably, except when a different sense plainly 
appears; as for example : 

1. The term "county" when so employed includes an organized
oounty, or an organized county and such unorganized counties or 
other territory or parts of this state as now are or as may be hereafter, 
by law, attached to such organized county for judicial purposes. 

2. The term "subdivision" when 80 employed includes an organ
ized county, or an organized county and such unorganized county or 

· oounties, or other territory or parts of this state, as now are or as may
be hereafter, by law, attached to such organized county for judicial
purposes.

3. The term "judicial subdivision'' when 80 employed, includes an
organized county or an organized county and such unorganized county
or counties, or other territory or parts of this state, as now are or as
may be hereafter, by law, attached to such organized county for
i uclicial vurvoses.
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C H A P T E R  1 7. 

THE PENITENTIARY AND STATE REFORM SCIIOOL. 

Ali.TICLB 1. - TBB PENITENTIARY, 

!II 1, 10 a. ., § 86 12. Penitentiary at Bismarck. Continuation and use. 
Spifa� The penitentiary located at Bismarck in the county of Burleigh, shall 

continue to be the general penitentiary and prison of this state, for 
the punishment and reformation of offenders against the laws thereof, 
and in which shall be securely confined, employed and governed in 
the manner provided by law, all offenders who have been or may be 
convicted or sentenced according to law, to the punishment of 
imprisonment or confinement therein. 

11 11 e. 111, 1p. § 86 1 3. Within jurisdiction of Burleigh county. The said 
iis:am 'd penitentiary and the grounds and precincts thereof, for the purpose· 

of all judicial proceedings shall be deemed to be within and a part of 
the county of Burleigh, and the courts of said county shall have juris, 
diction of all crimes or public offenses committed within the same. 

1 12, c. 00, 1,_ § 86 1_4 . . Who may serve pr�cess wi�. � P!ocess to be 
1883, 'd. served w1thm the grounds or precmcts of said pemtenhary, either am upon persons confined therein or committed thereto, or upon persona 

or officers employed within the grounds or precincts of said peniten
tiary, except the warden, shall be served and returned by the warden· 
provided, that all persons committed to the penitentiary, and all
persons or officers in charge of or caring for, any inmates or persona 
committed to said penitentiary, at an:v n11t<'.e. shall be deemed to be 
within the grounds and precincts thereof. All officers and em
ployees of the penitentiary shall be exempt from serving upon juries 
in any of the courts of this state. 

I 1, c. 164, 1890.am'd . 

ARTICLE 2. -STA.TE REFORM SoHOOL. 

§ 86 1 5. State reform school at Mandan. Continuation 
and use. The state reform school located at Mandan in the couotl" 
of Morton, shall continue to be the general reform and industrial 
school of the state for the detention. instruction and reformation 4)f 
such juvenile offenders against the laws and good order thereof. of 
both sexes under the age of eighteen years as may be comm itted to i t  
according to law for detention, instruction and discipline therein. 

§ 86 1 6. Within jurisdiction of Morton county. The said
state reform school and the grounds and precincts thereof. for the 
purpose of all judicial proceedings shall be deemed to be within and 
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a part of the county of Morton, and the courts of said county shall 
have jurisdiction of all crimes or public offenses committed within 
the same. 

§ 8517. Who may serve process. All proce88 to be served
within the grounds or precincts of such reform school, either upon 
persons detained thereat or committed thereto or upon officers or 
persons employed within the grounds or precincts thereof, except 
the superintendent, shall be served and returned by such superin
tendent; provided, that all officers or persons in charge of or caring 
for, any inmate or person committed to auch reform school, at any 
place, shall be deemed to be within its grounds and precincts. All 
officers and employees of the reform echool shall be exempt from 
serving upon juries in any of the courts of this state. 

II 8517--86170 

§ 8517 a. Temporary provision for maintenance. To pro- 1 1, c. 122, 18'1.
vide temporarily for the erection and maintenance of the state 
reform school, the board of trustees of said school may rect>tve such 
sum or sums of money as can be actually used in the com1truction 
of permanent buildings and other needed and necessary improve-
ments to be made and expense incurred in connection therewith not 
exceeding the sum of twenty thousand dollars; and to each person, 
association, organization or corporation so subscribing and advanc-
ing money as aforesaid, the said board of trustees shall isirue a cer-
tificate stating the date of issue and the amount of such subscrip-
tion, which said certificate shall bear interest at a rate of interest 
not exceeding six per cent per annum and shall be made payable 
from the funds to accumulate in the interest and income f.\und aris-
ing from interest on permanent fund or from rents received from 
any land set apart for said school, or from any appropriation that 
may hereafter be made for that purpose; provided, that until a suffi-
cient amount of money accumulates in the fund provided for that 
purpose, with which to pay said certificates, the holders thereof, 
shall each be paid a pro rata share of such fund to be paid out on 
said indebtedness; provided. further, that no part of any a'Ppro-
priation hereinafter to be made from the funds of the state of North 
Dakota, unless specifically appropriated for that purpose, shall 
ever be used in payment of said indebtedness or any part thereof. 

§ 8517 b. Money deposited with state treasurer. A 11 1 2, c. 122, 18'1.
money that shall arise from the interest received on all moneys 
derived from the sale of lands hereinbefore or that may hereafter 
be appropriated for said reform school, including all moneys that 
may be received from the renting of said land, and all moneys that 
may be hereafter appropriated for said reform school by the state 
of North Dakota, including all moneys raised in any other manner 
<>r donated to said school shall be deposited with the state treasurer, 
to be by him kept in a separate fund, which shall be known as the 
reform school fund, and be used exclusively for the benefit of said 
reform school as may be herein or hereafter provided. 

§ 8517 c. Record of proceedings. Every duty and contract I s, c, 122, 1m.
to be performed by said trustees must receive the approval of the 
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majority of the board in regular session duly called in order to make 
binding and valid. All proceedings of said board shall be recorded 
in a book kept for that purpose, and open to the inspection of any
body on request. 

§ 8517d. Moneys, how paid out. All moneys that may com&
into the treasury of the state of North Dakota and credited to the 
reform school shall be paid out to the parties entitled thereto, and 
the state auditor is hereby directed to draw his warrant on the funds 
in the hands of the state treasurer belonging to said reform school 
upon the written order of the said board of trustees, which order 
shall be accompanied by itemized vouchers for the full amount of 
such order; provided, no such order shall be issued until there is 
cash in the treasury with which to pay the same. The trustees shall 
receive no compensation while performing the duties herein pre
scribed. 

ARTICLE 3.-GOVERNING BOARDS, THEIR APPOINTMENT, QUALIFI

CATION, ORGANIZATION AND DUTIES. 

11, o. tos, l8t'J. § 8518. Board of management. Penitentiary. Reform 
school The penitentiary and the reform school shall each be
governed by a separate board of trustees consisting of five membt>rs 
to be appointed by the governor as hereinafter in this article pro
vided, and the term of office of ea.ch trustee shall commence on the 
first Tuesday of April next succeeding his appointment, except a& 
otherwise in this article specified. 

u,o.1os,1m. § 8519. How trustees appointed. Terms. Vacancies. 
The governor shall nominate, and by and with the advice and con
sent of the senate, appoint, during the regular session of the le�is
lative assembly held in 1897, five trustees of each of such institu
tions, of whom three shall be designated to bold their offices for the 
term of two years and two for the term of four years. The gover
nor at each regular session of the legislative assembly thereaftt.>r 
shall nominate, and by and with the advice and consent of the 
senat�, appoint three trustees of each of such institutions in place 
of those whose terms of office shall thereafter first expire, of whom 
two shall be designated to bold their offices for the term of four 
years and one for the term of two years. Each trustee shall bold 
his office until bis successor is appointed and qualified; provided, 
the governor may fl.II any vacancy in either of said boards by 
appointment to extend only to the first Tuesday of April succeeding 
the next regular session of the legislative assembly; provided, fur
ther, that the governor shall, during such next legislative assembly,. 
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nominate, and by and with the advice and consent of the senate, 
appoint a trustee to fl.JI such vacancy for the remainder of the term 
unexpired. No more than one member of either of such boards 
shall be appointed from the same county. 

§ 8520. How trustees qualify. Bond. Oath. Each of I a.�� la
said trustees shall, before entering upon the duties of his appoint-
ment, execute a bond, jointly and severally with two or more sureties 
to be approvoo. by the governor as to sufficiency and by the attorney 
general as to form in the penal sum of five thousand dollars, to the 
state of North Dakota and conditioned to the effect that he will 
faithfully and impartially perform the duiies imposed upon him by 
said appointment according to law, and shall take and subscribe an 
oath to be indorsed upon said bond or appended thereto, that he will 
support the constitution of the United States, the constitution of the 
state of North Dakota and faithfully and impartially discharge the 
duties of his said appointment according to law and to the best of his 
ability, and said bond and oath shall be filed and retained in the office 
of the state treasurer. 

§ 8521. Seuions of boards. Compensation. Payment. • s, ,. o.-.
Orie se88ion of each of said boards of trustees shall be held each § l�· 16' la 
month d.t the institution under its charge, and the se88ions of either am'd. 
board shall not in any year exceed twenty-four days in the aggregate, 
but the governor may, when deemed necessary, call or authorize 
additional sessions of either board or limit its se88ions to leslJ than 
twenty-four days in the aggregate each year. Each trustee shall 
receive three dollars per day for each day nece88arily employed in 
attendance upon said sessions and all traveling expenses necessarily 
incurred therein, to be paid upon the presentation of the proper 
vouchers containing an itemized statement of the number of days 
attendance and money actually expended as above provided, duly 
verified by his oath and approved by the president or secretary of the 
board; and the state auditor shall audit said claims and draw his 
warrant upon the state treasurer for the amount allowed, to be paid 
out of the state treasury. 

§ 8522. Presidents of boarder. Records. Visiting trus- 1 ��,...o. so, 9p.
tee. Duties. At the first session of either board of trustees after -

I , , c. 164, 181G. 
the appointment of new members for a full term the trustees shall am'd. 
ohoose one of their number president of the board. Each board of 
trustees shall keep regular records of its meetings and proceedings 
which shall be signed by its president and attested by its secretary, 
and each board shall have power from time to time, as may be deemed 
necessary, to appoint some member of the board as visiting trustee, 
and it shall be the duty of such visiting trustee, at least once 
in each month, to visit the institution of which he is trustee, 
without previous notice to the officers thereof, and inspect the 
books and all its concerns and ascertain whether the officers are 
competent and faithful and the inmates properly governed, oared for 
and employed, and said visiting trustee shall have power to direct any 
alteration or change in such matters with the assent of the board of 
trustees. 

§ 8523. Duties of boards. Inspect buildings. Exarntne
inmates. Such boards of trustees respectively shall at each regular 
se88ion thereof, carefully inspect the buildings, rooms, grounds and 
precincts of the institution under its charge, and inquire into and 
examine all matters connected with the government, discipline and 
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management thereof, the punishment and employment of the in.mat.es; 
and they may, from time to time, require reports from the officers in 
regard to any and all of said matters. Each board of trustees shall 
also inquire into any improper conduct alleged to have been com
mitted by any officeT or employee and for that purpose the president 
of the board, by direction of the board to be entered in the records of 
its proceedings, is hereby empowered to issue subpoonas to compel 
the attendance of witnesses and the production of papers, books and 
writings before said board, in the same manner and with like effect 
as any officer or court of this state. And the said trustees may 
examine witnesses and persons appearing before said board, on oath, 
to be administered by the president of the board, or in his abeenoe, 
by any other member thereof. 

§ 8524. General reports. Contents. Special report.a.
Each of such boards shall make full and complete reports to the gov
ernor, to be by him communicated to the legislative assembly at each 
regular session, of all its doings, and the matters pertaining to the 
institution uncrer its charge, specifying the number of officers and 
persons employed at the same and in what capacity and the amount 
paid to each, and shall also give in detail a statement of the entire 
business of such institution for the preceding two years including 

receipts from all sources and all expenditures and for what services 
or material the same were made, and also all the matters pertaining to 
the general business, improvement and discipline of such institution; 
also a full statement of the number of persons c.ommitted to and 
received into the same, and from what county received and for what 
crimes or cause; the number discharged therefrom and by what 
authority; the number that have died or escaped and the general 
health of the inmates. And the governor may, at any time, in writing 
to be left with the secretary of the board or any member thereof, call 
upon and require either of such boards to make to him a general 
report in regard to the transactions of the institution under its charge, 
or a special report in regard to any part thereof, and it shall be the 
duty of said board to make said report and deliver the same to the 
governor, within fifteen days from the next regular monthly meeting 
after said call. 

§ 8626. Records open to inspection. All books, records and
documents relating to the concerns and business of either of such 
institutions shall, at all times, be open to the examination of the 
board of trustees or any member thereof or any citizen of this state. 

§ 8626. Officers must not be interested in contract.
Neither of said boards of trustees nor any, member thereof, nor any 
officer, guard, agent, overseer or employee'at such institution shall be 
pecuniarily interested or concerned directly or indirectly in any con
tract, either verbal or written, that may be entered into by any person 
or persons on behalf of the state for any purpose whatever connected 
with the business of such institution. 

§ 8627. Inventory ofpersonalproperty. Contents. Each
board of trustees and the warden, or superintendent shall annually. 
between the first and fifteenth days of November, and at each changt' 
of warden or superintendent, make out in triplicate an inventory in 
detail of all the personal property at or pertaining to the institution 
under their charge, and belonging to the state, or in which the state 
has any interest; one copy of which shall be retained in the offioe of the 
warden, or superintendent, and one copy delivered to the govemorand 
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one oopy to the state auditor. Said inventory shall specify what arti
des or items are intendoo. to be kept for use and what articles or 
items are intended for immediate oonsumption. Each inventory after 
the first shall particularly note any and all changes in, losses from or 
additions to the articles or items intended to be kept for use. Said 
inventories shall also contain a particular enumeration by name of all 
the books, records, reports, oontracts or other papers required by law 
to be kept at such institution or that may be there kept, but not the 
-certified oopy of the judgment and sentence of the court ordering the 
imprisonment or commitment of any person, after said person is dis
char�ed. 

§ 8628. Contracts. Approval. How executed. How 1 22. c. -,.  9p. 
property kept. The warden shall make all contracts on the part of l883.am'd.
the state on account of the business of the penitentiary, and the 
superintendent shall make all contracts on the part of the state on 
ac-count of the business of the reform school. Before such contracts 
shall take effect, they shall be reduced to writing and approved by 
the board of trustees of the institution for which they are made ; pro-
vided, that when the wants or necessities of either require the imme-
diate purchase of supplies of any kind the warden or superintendent, 
as the case may be, may purchase the same for the time being in open 
market, without any contract, or otherwise in such manner and upon 
such terms and conditions as in his judgment will best promote the 
interests of the state. All contracts lawfully made by the warden or 
superintendent, on account of the business of the penitentiary or 
reform school Tespectively, shall be executed in the name of the state 
and deemed the contracts of the state, and all property of every kind 
and money in charge of the warden or superintendent, or that shall 
come to his hands or under his control on account of the institution 
un:ler his charge or from the business thereof is the property of the 
state and shall at all times be kept separate and apart from his own; 
provided, that the money and effects, except clothing, in possession 
of t'ach inmate when committed to the penitentiary or reform school, 
.shall be preserved by the warden or superintendent and returned 
to such inmate when discharged. 

� 8629. Supplies. Yearly contract. Proposals. The neces· 0 z:,, e. lO. ,., 
.sary provisions, fuel, lights, clothing, bedding, medicines and all other im. ... ,._ supplies e.nd materials for such institution shall be furnished thereat 
by the year by contract when the same is practicable, to be made by 
the warden or superintendent under the direction and subject to the 
approval of the board of trustees, upon competitive bids, with such 
persons as will furnish the same on the best terms. The warden or 
superintendent shall publish previous notice, for at least three succes-
sh-e weeks, in at least two newspapers published in the state, of the 
articles, supplies and materials wanted, the quantity and quality 
t hereof, as near as the same can be ascertained, the time and manner 
of delivery and the period during which such articles, supplies and 
materials shall be received ; and in awarding said contracts preference 
.shall be given to proposals from persons residing and doing business 
within this state. 

� 8630. Proposals in writing. Opening. Powers of I u e. ao, sp. 
board. All proposals shall be in writing and sealed and upon the iiaa:am'd. 
day appointed in the notice provided for in the last section, which 
shall be a day appointed for a regular monthly meeting of the board 
of trustees, the proposals shall be opened by the warden or superin-
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tendent, in the presence of the board of trustees and such bidden u 
may desire to be present, and submitted to said board. The board of 
trustees and the warden or superintendent, as the case may be, shall 
thereupon ascertain from the proposals submitted the person or per
sons offering the best terms and award the cont.mot aooordingly; pro
vided, it shall appear that said proposal is as low as the fair market 
price, but in case no proposal is accepted notice may again be pub
lished and all proceedings had anew as hereinbefore provided; and 
provided, further, that the person or persons whose proposal or 
proposals are so accepted shall execute a written contract with the 
state in accordance with such proposal or proposals and give bond to 
the state with good and sufficient sureties, to be approved by the war
den, or superintendent for the performance of such contract. Th• 
notice hereinbefore provided for shall require said bond and specify 
its amount, to be twice the estimated value of the articles, 811pplies or 
materials to be contracted for, but in no case shall the amount of said 
bond exceed the sum of three thousand dollars. The said notice shall 
reserve the right to accept or reject any bid or part of a bid, and 
require each proposal to be accompanied by a certified check for al 
least one hundred dollars, payable to the order of the warden or 
superintendent, to be forfeited to the state in case the person or per
sons whose proposal or proposals are accepted shall fail to execute the 
oontraot and give the bond as hereinbefore provided within fifteen 
days after notice of said acceptance, or otherwise in case said oontracl 
is executed and bond given or in case a proposal is not aooepted, to 
be returned to the bidder. Any and all proposals not deemed advan
tageous to the state may be rejected. 

ARTICLE 4. - THE WARDEN AND OFFICERS OP TRE PENITJNTUJll 
AND THEIR DUTIES. 

c. 1111, 1899. § 853 1 .  Officers of penitentiary. Residence. The officers
of the penitentiary shall be one warden, who shall ,be its general 
superintendent and secretary of the board of trustees ; one depoty 
warden, who shall be chief turnkey ; one bookkeeper, who shall be 
assistant gatekeeper ; one, or in the discretion of the board of tr11t 
tees and warden, two chaplains, and such other officers, guards. 
overseers, agents and employees as may be necessary. The warden 
and deputy warden shall reside at the penitentiary. 

I IJ..o. ao, sp. § 8632 . Appointment of officers. Term of office. Th�
am'd. board of trustees of the penitentiary shall appoint the warden and 

may remove him at any time. The term of office of the warden. 
unless sooner removed by the board of trustees, shall be two yew 
and until his successor is appointed and qualified. All other office� 
and employees shall be appointed by the warden, subject to � 
approval of the board of trustees, and shall hold office during the 
pleasure of the warden. 

1 11aac. ao, sp. § 8633. Warden, how shall qualify. Other offl�
am'd. The warden shall, before entering upon the duties of his appo�t

ment, execute a bond, jointly and severally, with two or more soretJt>, 
to be approved by the board of trustees, in the penal sum of fifteen 
thousand dollars, to the state of North Dakota and conditioned to �t 
effect that he will faithfully and impartially perform the doll� 
imposed upon him by such appointment and according to law, anu 
that he will, at all times, faithfully account for all moneys and proF; 
erty that shall come to his hands or under his control by virtue ot 
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his office or under color tbereof, and shall also take and subscnoe an 
oath, to be indorsed upon said bond or appended thereto, that he will 
support the constitution of the United States, the constitution of the 
state of North Dakota and faithfully and impartially discharge the 
duties of his appointment according to law and to the best of his 
ability, and said bond and oath shall be filed and retainoo. in the office 
of the state treasurer. And each of the other officers and employees 
shall, before entering upon the duties of his appointment, take and 
aubeoribe an oath of like import and such oath shall be filed and 
retained by the warden. The board of trustees lDay require the 
warden to execute and file a new and additional bond, with other and 
satisfactory sureties, in a larger sum than that specified above when
ever in its judivnent it may be deemed necessary. 

§ 8634. S'alary of warden. Other officers. The warden shall B 111. o. eo, 9p.
receive a salary to be fixed by the board of trustees but not to exceed tBS:lam'cL 
two thousand dollars per annum, and all other officers and employees 
snob amounts as the board of trustees may, from time to time, deter-
mine and establish. 

§ 8636 . Powers and duties of warden. Visitors. B ffa:t eo, 9p.. 

Records. It shall not be lawful for both the warden and deputy am'cL
warden to be absent from the penitentiary at the same time, except 
by permission of the board of trustees, but in snob case such board 
shall in its discretion designate one of its number to act as warden 
during such absence. The warden shall, under the direction of the 
board of trustees, have the charge, custody and control of the peni-
t.entiary and the persons committed thereto, together with all lands, 
buildings, furniture and tools, implements, stock and provisions and 
·every other species of yroperty pertaining thereto or within the pre-
cincts thereof, and shal superintend and be responsible for the police 
of the penitentiary and the discipline of the inmates ; he shall keep 
and preserve accurate records of all the meetings of the board of trus-
tees ; he may make such rules and regulations for the admission of vis-
itors, including a gate fee for their admission as may be deemed neces-
sary, subject to the approval of the board of trustees, and may designate 
days for the admission of visitors and limit such days to not less than 
two in each week. The warden shall be his own clerk and keep a 
correct record of all transactions of his office and a correct account 
of all his doings ; he shall keep a daily journal of the proceedings of 
the penitentiary, in which he shall note all infractions of the rules 
and regulations thereof by any officer or employee, and shall enter in 
such journal a memorandum of every complaint made by any inmate, 
of cruel or unjust treatment by any officer or other person, or a want 
of proper clothing or food, and also any infraction of the rules and 
regulations of the penitentiary by any of the inmates, naming him 
1md specifying the offense, and the punishment, if any, inflicted 
therefor, and said journal and memorandum shall be laid before the 
board of trustees at every meeting. 

§ 8636. Warden to make rules and regulations. The I m o. eo, 9p..
warden shall make such rules and regulations not inconsistent with iis.,am'cL 
the laws of this state, for the government of the officers, employees 
and inmates of the penitentiary, as he may deem necessary and 
proper, subject to the approval of the board of trustees, and he may, 
from time to time, with the approval of the board of trustees make 
such changes in said rules and regulations as he may deem necessary 
and a printed copy of the rules and regulations of the . penitentiary 
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shall be furnished to each and every person oommitt.ed t.o the pen
itentiary at the time he is received, and to each and every officer, over
seer, guard and employee thereof at the time he is appointed and 
sworn, and ten copies to the state library for the use of the state 
officers and the public. 

� 8637. Deputy warden. Bond. Dutt.ea. Whenever there 
is a vacancy in the office of warden or the warden is absent, all the 
duties of the warden shall devolve upon and be performed by the 
deputy warden until the vacancy is filled or the warden returns. 
The deputy warden before entering upon the duties of his appoint
ment shall execute a bond to the state in the sum of ten thousand 
dollars conditioned to the effect that he will at all times faithfully 
and impartially discharge the duties of his appointment according 
to law and the rules and regulations of the penitentiary. 

§ 8638. Whom employed as chaplain. Compensation. 
¾he warden shall employ the resident clergymen of Bismarck or its 
vicinity of all denominations, to officiate alternately as chaplain at 
the penitentiary at a sum not exceeding five dollars per week. 

§ 8639. Duties of employees. Acta prohibited. All
officers and persons employed in and about the penitentiary shall per
form such duties in the oversight and charge thereof, the use and 
care of the property belonging thereto, and the custody, discipline, 
government and employment of the inmates as shall be required. of 
them by the warden, in conformity to law and the rules and regu)a. 
tions of the penitentiary ; and no such officer or employee shall be 
engaged directly or indirectly in procuring a pardon for any pel'80D 
confined therein. Any officer or employee violating the provisions of 
this section shall be immdiately removed. 

ARTICLE 5.- How PERSONS COMMITTED TO THE PENITENTLUlY. 

§ 8640. Shertifs. Commitments to penitentiary. The
sheriff of each county, or some person appointed by the court, shall 
convey to the penitentiary all persons convicted in his county and 
sentenced to be confined in said penitentiary, and as soon as may be 
after such conviction and sentence shall have been had; and after 
delivering such person or persons to the warden, together with a copy 
of the judgment and sentence of the court ordering such imprison
ment certified by him, the warden shall deliver to such sheriff a 
receipt in which he shall acknowledge the delivery to him of su<'h 
person, naming him, and the sheriff shall return said receipt to tht 
clerk of the court where said conviction and sentence were had and 
sai<l clerk shall file and retain the same in his office; and it shall be 
the duty of the warden to receive any person so convicted, sentenced 
and delivered to him, and such person to retain and oonfine and 
imprison in the penitentiary until the expiration of the term of his 
sentence or until otherwise lawfully entitled to be released. It shall 
also be the duty of the warden immediately upon receipt of any pe-r
son committed to the penitentiary to enter in a book to � by him 
kept for that purpose and as an official record of the penitentian. 
the name, age, sex, color, height and nationality and each and ewrt 
other fact, characteristic and condition, natural or artificial, tbi1 
may in any way tend to aid in the identification of such peraon. 

§ 8641 .  Inmates of penitentiary in custody o� warden. 
All inmates of the penitentiary shall be in the charge and custody cl 
the warden and he shall care for, govern and employ them in tht 
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manner prE:acribed by Jaw, the rules and reguJations of the peniten• 
tiary and in conformity to the respective sentences under which 
they are confined. 

ARTICLE 6 . - DIMINUTION OF SENTENCE FOR GOOD CoNDUCT. 

§ 8lS42. Diminution regulated. Powers of trustees. Every 0• lO'I, 1897,
person committed to the state penitentiary under sentence other 
than for life, who shaJ I have no infraction of the rules and regula• 
tions of the prison or laws of the state recorded against him, shall 
be entitled to a deduction from the term of the sentence for each 
year, or pro rata for any part of a year, when the sentence is for 
more or less than one year, as fol lows : From and including the 
first year up to the third year, a deduction of two months for each 
year ; from and including the third year, up to the fifth year, a 
deduction of seventy-five days for each year ;  from and including 
the fifth year and up to the seventh year, a deduction of three 
months for each year ; from and including the seventh year up to 
the eJeventh year, a deduction of one hundred and five days for each 
year ; from and including the eleventh year up to the period fixed 
for the expiration of the sentence, a deduction of four months for 
each year ; and it shall  be the duty of the warden to discharge any 
such person from the penitentiary when he shaJI have served the 
term of bis sentence less the time he may be entitled to have 
deducted therefrom for good behavior a:s hereinbefore provided, 
and in the same manner as if no deduction had been made ; provided, 
that if any person committed to the penitentiary shaJI be guilty of 
the violation of any of the rules and regulations thereof, or of the 
laws of the state, the board of trustees or warden may and are here-
by empowered at their discretion to deprive such person of a portion
or alJ ,  according to the flagrancy of h is infraction of the �ules and
regulations, of the diminntion of the term of his sentence.

§ 8543. Warden shall keep record. The warden shall c. 101, t89'1.
keep a true record of the conduct of each inmate of the state peni
tentiary, showing each infraction of the rules and regulations 
thereof, with the date and character of each offense, which �ord 
shall be open to the inspection of the board of trustees at any reg-
ular or special meeting thereof ; provided, that if any inmate of the 
penitentiary is deprived of any portion or all of his good time by 
reason of the violation of the rules and regulations of the prison,  
he shal l be notified of the same by the warden, and a record thereof 
made in the deportment register, with reasons for such deduction ; 
provided, further, that any person confined in the state penitentiary 
at the taking effect of this artide shall  be enUtled to the benefits 
of its provisions for the remainder of his term ; the deductions from 
the term of his sentence for good conduct to •be based on the length 
of time he has served, as provided in the preceding section. 
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§ 8544. Reward for good behavior. Whenever any inmate
of the penitentiary, by continued good behavior, diligence in labor or 
study or otherwise, shall surpass the general average of the inmatee, 
he may be compensated therefor at the discretion of the governor in 
addition to the diminution of the term of hie sentenoe hereinbefore 
provided for, upon the recommendation in writing of the board of 
trustees, either by the further diminution of the term of his sentence, 
or by the payment of money or by both. 

§ 8645. Punishment for infraction may be alleviated.
Whenever any person committed to the penitentiary, and as a 
punishment for any infraction of the rules and regulations thereof, is 
being deprived of any of the ordinary privileges enjoyed by the other 
inmates, periodically or otherwise, shall conduct himself in a peacefoL 
obedient and industrious manner, the board of trustees may suspend 
the further infliction of such punishment during his good behavior. 

A.BTIOLE 7. - DISCIPLINE, EMPLOYMENT AND DISCHARGE OF JN)(ATES. 

§ 8546. Employment and discipline of inmates of peni
tentiary. All persons sentenced to the punishment of imprison
ment in the penitentiary and committed thereto shall be constantly 
employed for the benefit of the state. No communication shall be 
allowed between such persons and any person without the peniten• 
tiary except under such supervision as may be prescribed by the rules 
and regulations thereof. No person shall, without the consent of the 
warden bring into or carry out any writing or any information to or 
from any inmate of the penitentiary. Persons committed to the peni
tentiary shall be confined in separate cells at night, whenever there 
are cells sufficient, and in the daytime all intercourse between them 
shall be prevented as far as practicable. All communications between 
male and female inmates shall be prevented. 

§ 8547. Spirituous liquors prohibited. Physician's orders. 
No spirituous or fermented liquors shall, under any pretense what
ever, be brought into the penitentiary or upon the grounds except by 
the direction in writing of the physician and the fact noted in th� 
journal of that day; nor shall spirituous liquors or any article of 
indulgence be allowed any inmate except by order of the physician, 
which order shall be in writing and for a definite and limited perioo. 
The warden may, in his discretion, make a moderate allowance of 
tea, coffee or tobacco to inmates as a reward for industry and good 
behavior. 

§ 8548. Food of inmates of penitentiary. The daily •
tenance of the inmates of the penitentiary not in the hospital, sball 
consist of wholesome coarse food, with such proportions of meats and 
vegetablPs as the warden shall deem best for the health of the inmalff-

� 8649. Bede and clothing of inmates. The clothing and 
bectding of the inmates shail be of such quality and quantity as the 
warden may direct, regard being had to their health and comfort. 

§ 8660. Warden to maintain discipline. Assistance. All 
necessary means shall be used, under the direction of the warden. to 
maintain order in the penitentiary, enforce obedience, suppress ins�
rections and effectually prevent escapee, even at the hazard of life. 
for which purpose he may at all times, command the aid of the offi
cers of the penitentiary and of the citizens outside the prednrts 
thereof and any citizen refusing to obey such command shall � 
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liable to such fines, penalties and forfeitures as apply to persons 
refusing to obey a sheriff or other officer calling upon the aid of the 
<lOunty to assist in serving prooeea or for quelling an insurrection. 

§ 8661. Refractory inmates may be restrained. When
-ever any inmate of the penitentiary offers violence to any officer or 
guard thereof or to any other person or inmate, either within the 
grounds or precincts of the penitentiary or at any place where said 
inmate may be or may be employed, or attempts to do any injury to
the buildings or any workshop or to any appurtenances thereof, or 
-disobeys or resists any reasonable command of any officer or guard. 
such officers and guards shall use all reasonable means to defend 
themselves, and to enforce the observance of discipline. 

§ 8662. Uniform kindly treatment of inmates. The 1 38, o. a,, s.,
warden and all officers of the penitentiary shall uniformly treat the 1888.am'd. 
inmates thereof with kindness, and the warden shall require of the 
officers and guards that, in the execution of their respeotive duties, 
they shall in all cases refrain from boisterous and unbecoming lan-
guage in giving their orders and commands. There shall be no cor-
poral or other painful or unusal punishment inflicted upon the 
inmates of the penitentiary for violation of the rules and regulations 
thereof. 

§ 8653. Discharge of inmates. Clothing. Employment. 1 88. o. a,, a.,
Every person committed to the penitentiary shall, when discharged, 1888am'4.
be provided with a decent suit of clothes and a sum of money, not to
�xceed five dollars, and also transportation to the place where he 
received sentence. He may be allowed employment at or in the pen-
itentiary, under the rules and regulations established for the govern-
ment of the inmates, for such period of time and at such rate of com-
pensation, as the warden shall deem proper and equitable; provided, 
that any person so discharged who has no infractions of the rules 
recorded against him, may be employed by any lessee of the work-
shop at the penitentiary for such time and for such wages and in such 
manner as may be agreed upon and approved by the warden; provided, 
however, that no person discharged from the penitentiary shall, in any 
way, be given supervision or authority over any inmate thereof. 

§ 8554. Employment of inmates. Escapes. If the warden 1 40, o. a,, St,
shall at any time deem it for the interest of the state, he may employ 1888.am'd. 
the inmates of the penitentiary outside the yard thereof in cultivating 
and improving any ground belonging thereto or in doing any work 
necessary to be done in the prosecution of the business of the _peni-
tentiary, or in the erection, repair or improvement of any or all the 
state buildings at Bismarck including the executive mansion, and the 
grounds of such buildings and mansion; and in all such cases the 
warden shall detail such force from the officers, guards and employees 
of the penitentiary as he shall deem necessary to watch and guard 
them ; and in case any person committed to the penitentiary and so 
employed as in this section provided, shall escape, he shall be deemed 
to have escaped from the penitentiary proper and punished accordingly; 
provided, however, that the warden shall be held responsible for the 
escape of any such person through the negligence of himself or any of 
hie subordinates. 
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A.BTICLE 8. - ESCAPES, 

§ 81SISIS. Escapes generally. Rewards. Payment. When
any inmate escapes from the penitentiary the warden shall use every 
means !lt his command for the apprehension of such person and for 
that purpose he may offer a reward, not to exceed one hundred do!. 
lars, and not less than twenty-five dollars ; provided, that if such 
escape was by reason of the negligence of the warden or any officer 
under him, the reward thus offered shall be paid by the warden, and 
the board of trustees are hereby empowered finally to determine the 
liability of the warden for any such reward. The warden may adopt 
such other measures as he may deem proper, with the approval of the 
board of trustees, to aid in the detection and capture of pemns 
escaping from the penitentiary. 

ARTICLE 9. - PAROLE OF INMATES. 

§ 8656. Board of trustees may parole. Rules. Approval.
The board of trustees of the penitentiary are hereby empowered to 
parole persons confined in the penitentiary and not hereinafter ex
cepted and to establish rules and regulations under which such 
persons may be allowed to go upon parole outside of the buildings 
and indosures thereof. The rules and regulations as established by 
the board of trustees shall not take effect until submitted to and 
approved by the governor. 

§ 8667. What inmates may not be paroled. The following
described persons shall not under any circum1:1tances be paroled bom 
the penitentiary : 

1. A person convicted and sentenced for the crime of mutder
either in the first or second degree. 

2. A person finally con'iicted, in any jurisdiction, of a felony other 
than that for which he is being punished.· 8. A person who has not served the minimum time of imprison•
ment prescribed by law for the crime of which he was convicted. 

4. A person who has not maintained a good record at the peni•
tentiary for at least six months previous to his parole. 

§ 8668. Requirements precedent to parole. No parole shall
be granted to any person confined in the penitentiary unless : 

1. The warden in writing recommends his parole to the board of
trustees. 

2. At least four members of the board of trustees approve and
indorse said recommendation. 

3. The governor approves and indorses such recommendation.
4. The friends of such person have furnished satisfactory evident't'

to the board of trustees, in writing, that employment has been eeoUI\'11 
for him with some responsible citizen of the state and certified to ti., 
such by the judge of the county court of the county where surh 
citizen resides. 

5. The board of trustees is convinced that he will conform to the
rules and regulations adopted by said board. 

§ 8669. Grounds for recommending parole. It shall not
be lawful for the warden, the board of trustees or the governor or an1• 

or either of them in considering or recommending the parole of any 
person confined in the penitentiary to receive, hear or entertain an; 
petition or any argument of attorneys, but the only ground for sut'il 
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recommendation shall be snob person's general demeanor and record 
of good conduct at the penitentiary. 

§ 8560. Breach of parole. Order of reoommitment. Any t t. e. � 1811.
person when on parole from the penitentiary shall be deemed to be am• ' 
in custody, and under control of the board of trustees and subject at 
any time until the expiration of the term for which he was sentenced, 
to be taken into actual custody and returned to the penitentiary. 
The board of trustees is hereby fully empowered to enforce the rules 
and regulations made by it for the paroling of persons oommitted to 
the penitentiary, and, e.t any time, when satisfactorily informed that 
any person out on parole bas violated any of such rules and regula-
tions, may order that such person be taken into actual custody and 
recommitted to and confined in the penitentiary as provided in his 
sentenoe. The board shall enter in the record of its proceedings any 
such order and a copy of such order certified by the secretary of the 
board may be delivered to any sheriff or other peace officer of the state, 
for service and return, and it shall be the duty of any suoh officer to 
receive the same and to apprehend and immediately return and 
deliver to the warden at the penitentiary any such person named in 
such order, and the warden shall receive and reimprison suoh person 
as upon bis original sentence. 

§ 8561. Execution of order. Fees and payment. The t t. �'%.un.
oflfoer executing any such order of the board of trustees shall indorse 
thereon a return of his doings thereunder and the said certified copy 
and return, 'delivered to the warden with the person named therein, 
and the warden shall give to such officer, to be retained by him, a 
certificate acknowledging the receipt of such person and such certi-
fied oopy of the order and his return. The fees of any officer for 
executing any order of the board of trustees for the return of any 
person to the penitentiary shall be the same as provided by law for 
the commitment of a person to the penitentiary under a sentence of 
the court, but in no case shall the fees exceed the sum of one hundred 
dollars. The board of trustees shall provide in its rules and regula-
tions that any person before being paroled from the penitentiary shall 
deposit with the warden a irum of money not exceeding one hundred 
dollars to defray the expenses of his return, and the manner of audit-
ing and paying suoh expenses; provided, that any money 80 deposited 
and not 80 use<l shall be returned to the person 80 depositing it at 
the expiration of the term of sentence of the person, or upon his final 
discharge from the penitentiary. 

ARTICLE 1O. - ESTABLISHMENT AND REGULATION OF CoRDAGE 
PLANT. 

§ 8562. Establishment and operation. The board of true- § 1, c. 163. 1899,tees of the state penitentiary is hereby authorized and empowered to establish a hard . fibre twine and cordage plant at the said peni-tentiary and to operate the same for the benefit of the state in the 
manner hereinafter prescribed. 
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§ 8663. Buildings, how constructed. The said board of
trustees shall at as early a date as practicable construct the neces• 
sary buildings and purchase the machinery, tools, fixtures and all 
other things that may be necessary to establish such twine and cord· 
age plant at a cost not to exceed the sum of fifty thousand dollars. 

§ 81S64. Purchase of stock and supplies. Whenever in
their judgment it shall seem wise the said board of trustees shall 
purchase the stock, material, supplies and aJl other things necessary 
or incident to the successful operation of said plant and shall pro· 
ceed to operate the same, subject to the conditions hereinafter con· 
tained and under such regulations as said board of trustees may 
from time to time prescribe. 

§ 8666. Appropriation. In the operation of said plant the
said board of trustees shall be, and are hereby authorized to use 
the balance of the one hundred and fifty thousanc.J. dollars appropri
ated in and by section 8569 for the purpose of establishing and oper· 
ating such plant, which may remain after the expenditures referred 
to in section 8563 have been made, and they are further authorized 
to use for the purposes specified in this section and the last preced· 
ing section, any additiom1 to this fund arising from sales of product 
of the plant, or so much thereof as may be necessary and the funds 
or money referred to in this section shall be known as the "operating 
fund." 

§ 8666. Auditor authorized to draw warrants. The ex
penditures under this article shall be made in all respects as now 
provided by law, except that the state auditor is hereby authorized 
and required to issue his warrant on the state treasurer for the cost 
of fibre and transportation charges on the same, and for any other 
item or thing purchased which must be paid for in cash before 
delivery, at such times and in such amounts as may be needed by 
said board of trustees to pay for the fibre purchased and transporta· 
tion charges thereon, and are to be issued upon the written applica· 
tion therefor, signed by the officers of said penitentiary who are 
authorized, from time to time, to sign the expense lists and orders 
for the institution; and contracts for the delivery of such fibre and 
bills for transportation of same must be delivered to said state 
auditor, by said officers of the penitentiary, at the time of making 
such written application, and are to •be accepted and held by him 
as vouchers for the warrants issued by him, until such time a.s the 
regular vouchers therefor can be obtained and fl.led with the stat� 
auditor, which shall be done by the board of trustees of said pen•· 
tentiary at the earliest practicable date. 

§ 8667. Product of the plant, how disposed of. The pro
duct of said twine and cordage plant shall ·be disposed of by thf' 
board of trustees of said penitentiary under regulations to be pn>
scribed by them, su·bject only to the following restrictionR : The 
board of trustees of said penitentiary. at its regular meeting held 
in the month of April in each year, shall fix prices at which the pro
duct of the plant shall be sold during that season, such prices to be 
based on the cost of the product and the demand for it ; prices for 
carload lots shall be one-half cent per pound under prices for 
Rmaller Jots ; the product shall be sold only to those living in the 
�tate, and intending and agreeing to use it or sell it for use in the 
�tate ; the price of the product of the plant so established at the 
April meeting of the board of trustees shall continue to be the pri('(' 
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tor the season, unless it shall become evident to the board that the 
price so established is such that it will prevent the sale of the pro
duct, or each that the state will not receive a fair price, based on 
the market value of like product, in which cases a change in price 
�an be made at any regular meeting of said board thereafter held. 

§ 8C.68. Duty of accounting officer. It shall be the duty of I 7, c. 168, 1889.
the accounting officer of said state penitentiary whenever the 
amount received by him for the product of said plant and deposited 
with the institution treasurer of said penitentiary shall exceed the 
sum of ten thousand dollars to draw his order for the amount so 
deposited on the said institution treasurer in favor of the state 
treasurer, and deliver same to the said state treasurer, at the same 
time furnishing the state auditor with a statement showing the 
.a.mount of same and the source from which it came and all sums 
so placed in the hands of the state treasurer, arising from sales of 
the product of said plant, shall be placed to the credit of the "oper-
•ting fund" hereinbefore mentioned and referred to.

§ 8569. Providing funds. The governor, auditor and treas- c. 189, 1889.
urer of the state of North Dakota, are hereby authorized and 
instructed to issue and dispose of certificates of indebtedness, in 
denominations such as may seem to them advisable, to provide funds 
in an amount not to exceed one hundred and fifty thousand dollars, 
and at such discount as will allow a reasonable rate of interest, the 
proceeds thereof to be placed in the hands of the state treasurer; 
the same, or so much thereof as may be necessary to be used, is 
hereby appropriated for the purpose and to cover the expense of 
-establishing and operating a "twine and cordage plant" at the state 
penitentiary, and is to be paid out by said state treasurer in the 
manner which is now or may hereafter be prescribed by law; such 
indebtedness to become due and payable, one-half on or before 
November 1, 1902, and the remaining half on or before November 
1, 1904. 

APPROPRIATIONS. 
§ 8570. Trustees authorized to purchase property. Ap

propriation. The board of trustees and the warden of the state 
penitentiary are hereby authorized and empowered, in the name of 
the state, to purchase, or otherwise acquire according to law, thirty 
acres of land or so much thereof as they may deem necessary, and to 
hold, use and occupy the same for yard, stock or fodder corrals, 
gardens, sites for buildings and any other purposes for which the 
same are needed. There is hereby appropriated the sum of nine 
hundred dollars or so much thereof as may be necessary for the pur-
poses above specified. 

ARTICLE 1 1 . - EMPLOYMENT OF INMATES OF PENITENTIARY UPON 
PUBLIC BUILDINGS AND ROADS. 

c. 18. 1899, 

§ 8571. Employment of inmates of the penitentiary. 1 1, 0• se, 1896. 
The board of trustees of the penitentiary of this state is hereby 
authorized and empowered to employ the convict labor ot' t•.1e state, 
-or so much thereof as cannot be preferably otherwise employed, in · 
the manufacture of brick, with which they are to make needed 
repairs, .additions or improvements on the public building3 of the 
1'tate. 
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§ 8572. Trustees may purchase tools and machinery.
For the purpose of enabling the carrying out of the provisions of 
this article, said trustees are hereby authorized to purchase such 
tools and machinery as they may deem neceseary._ 

§ 8573. May be employed in improving roads and
streets. Such trustees are authorized and empowered to employ so 
much of said labor as they may deem necessary in macadamizing or 
otherwise improving the roads and streets used as approaches to the 
penitentiary, state capitol or other public institutions within the 
state, and in making such improvements such board is authorized 
to contract indebtedness not exceeding one thousand dollars in any 
one year, which shall be paid ourt of any money that may be received 
from any contract now existing or that may hereafter be made for 
the employment of such labor. 

§ 8574. Sale of products. Board therefor. Use of
receipts. Such board of trustees shall dispose of said brick manu
factured as in this article provided, as they may be directed by the 
governor, state auditor and secretary of state, who are hereby cre
ated a board with authority to dispose of any brick manufactured 
by convict labor, according to their best judgment, and for the 
interests of the state, at such prices as said hoard may provide. 
The receipts of such sales shall be turned over to the trustees afore
said and used in payment of the expenses incurred in connection 
with the manufacture of brick or building, or improving roads and 
streets as hereinbefore provided. 

§ 8574a. Labor of convicts. � o person in any prison, peni
tentiary or other place of confinement of offenders in this state, shall 
be required or allowed to work while under sentence thereto, at any 
trade, industry or occupation wherein or whereby his work, or the 
product or profit of his work, shall be farmed out, contracted and 
given, or sold to any person, firm, association or corporation ; but 
this section shall not be so construed as to prevent the product 
of the labor of convicts from being disposed of to the state, or any 
political division thereof, or to any public institution owned or 
managed by the state or any political division thereof for their own 
use ; provided, that nothing in this section shall probi<bit the use of 
convict labor by the state in carrying on any farming operations or 
in the manufacture of brick, twine or cordage, or prohibits the state 
from disposing of the proceeds of 8Uch enterprises. 

ARTICLE 1 2. - THE SUPERINTENDENT A.ND OFFICERS OF THE RErou 
ScHOOL A.ND THEIR DUTIES. 

§ 8575. Officers of the reform school. The officers of the
reform school shall be, one superintendent who shall be its general 
superintendent and secretary of the board of trustees, and one 
matron and such teachers and assistants as may be deemed 
necessary. 

§ 8576. Appointment of superintendent. Other officers.
The board of trustees shall appoint the superintendent and may 
remove him at any time. The term of office of the superintendent, 
unless sooner removed by the board of trustees, shall be two years, 
and until his success.>r is appointed and qualified. All other officers 
and employees shall be appointed by the superintendent, subject to 
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t.he approval of the board of trustees, and shall hold office during 
the pleasure of the superintendent. 

§ 8577 . Superintendent, how to quality. Subordinates.
The superintendent shall before entering upon the duties of his 
appointment, execute a bond, jointly and severally, with two or more 
sureties, to be approved by the board of trustees, in the penal sum of 
ten thousand dollars, to the state of North Dakota, and conditioned 
to the effect that he will faithfully and impartially perform the duties 
imposed upon him by such appointment and according to law, and 
that he w: Il at all timea, faithfully account for all moneys and prop
erty that shall come to his hands or under his control by virtue of his 
office or under color thereof, and s'hall also take !l.nd subscribe an 
oath, to be indorsed upon said bond or appended thereto, that he will 
support the constitution of the United States, the constitution of the 
state of North Dakota, and faithfully and impartially discharge the 
duties of his appointment according to law and to tae best of his 
ability, and auch bond and oath shall be filed and retained in the office 
of the state treasurer. And each of the other officers, teachers and 
employees shall, before entering upon the duties of his appointment, 
take and subeoribe an oath of like import and such oath shall be filed 
with and retained by the superintendent. The board of trustees may 
require the superintendent to execute and file a new and additional 
bond, with other and satisfactory sureties, in a larger sum than that 
specified above whenever in its judgment it may be deemed necessary. 

§ 8578. Salary of superintendent. Employees. The
superintendent shall receive a salary to be fixed by the board of trus
tees, but not to exceed two thousand dollars per annum, and all other 
officers and employees such amounts as the board of trustees may, 
from time to time determine and establish. 

§ 8579. Duties of superintendent. R�cords. The super
intendent shall, under the direction of the board of trustees, have th e 
charge, custody and control of such reform school and the persons 
committed thereto or detained thereat together with all the lands, 
buildings, furniture and tools, implements, stock and provisions and 
every other species of property pertaining thereto or within the pre
cincts thereof, and shall superintend and be responsible for the 
police of such reform school and the government, discipline, instruc
tion and control of the inmates; he shall keep and preserve accurate 
records of all the meetings of the board of trustees ; he may make 
such rules and regulations for tho admission of visitors, including a 
gate fee for their admission as may be deemed necessary, subject to 
the approval of the board of trustees, and may designate days for the 
admission of visitors and limit them to not less than two in each 
week. Such superintendent shall be his own clerk and keep a correct 
record of all transactions of his office and a correct account of all his 
doings ; he shall keep a daily journal of the proceedings of the school 
in which he shall note all infractions of the rules and regulations 
thereof by any officer, teacher or employee and shall enter in such 
journal a memorandum of every complaint made by an inmate, of 
<iruel and unjust treatment by any officer or other person; or a want of 
proper clothing or food, and also any infraction of the rules and reg
ulations of the school by any of the inmates, naming him, and spec
fyin� the offense and the punishment, if any, inflicted therefor, and 
said Journal and memorandum shall be laid before the board of trus
tees at every meeting. 
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§ 8680. Duties of subordinates. Teachers. .All officers,
teachers and persons employed about the reform school shall perform 
such duties in the oversight and oharge thereof, the use and care of 
the property belonging thereto, and the custody, government, instruc
tion, discipline and employment of the inmates as shall be required 
of them by the superintendent in conformity to law and the rule& 
and regulations of the school. 

ARTICLE 13. - CoMMITKENTB TO THE REFOBK SouooL. 

§ 8581.  Who may be sent to reform schooL District
court. Procedure. Whenever any person under the age of eigh �een 
years, shall, in any district court of this state, be found guilty of 
a crime or public offense other than murder, such court may, if in it& 
judgment, the accused is a proper subject therefor. instead of . enter
ing judgment against such person, direot by an order to be entered 
in the minutes of the court, that such person be committed to th& 
state reform school for the remainder of such person's minority. 

§ 8582. When convicted before inferior court. Proced
.ll'e. Whenever any person under the age of eighteen years shall be 
convicted of any crime or public offense before a justice of the peae& 
or court other than a district court of the state, or of being a disor
derly person, such justice of the peace or other court, must forthwith 
send such person together with all the papers relating to the charge
on file in his office, and a certified transcript of his docket entries in 
the action, under the charge of some peace officer, to the judge of the 
district court of the county. The Judge shall thereupon issue an 
order to the parent or guardian of the accused, or to such person as 
may have had him in oharge, or with whom he last resided, or to some 
person nearly related to him, if known or if there is no such person 
known, then to some person to be designated in the order to act as
guardian for the accused for the time being, requiring such parent or 
other person to appear at a time and place stated in such order end 
show cause why the accused should not be committed to the reform 
school. Such order shall be served forthwith by the sheriff or other 
officer by delivering to and leaving with the person therein designated 
to be served, personally, a true copy of the same, or by leaving such 
copy with some person of full age at the residence or place of busi
ness of such person, and the original order immediately returned to 
the judge issuing it with the officer's doings indorsed thereon showing 
the time and manner of service. At the time and place mentioned in 
such order, or at such other time and place as the Judge may direct, if 
the person designated in the order appears, in his presence, or if such 
person does not appear, in the presence of some other suitable person to 
be then appointed by the judge to act on behalf of the accused, the 
judge must proceed to hear such evidence regarding the question as 
may be produced or deemed necessary, including any voluntary state
ment of the accused, and if from such evidence and hearing such 
judge becomes satisfied that the accused ought to be committed to the 
reform school he may so order and issue his warrant acC'ordingly. 

§ 8583. Incorrigible child. Complaint. Procedure. When
ever a parent or guardian of any person under the age of eightern 
years, makes a written complaint, verified by his affidavit, to the jud1,..,e 
of the district court of the county, particularly setting forth the fart& 
and showing that his child or wat<1 under eighteen years of age is, 
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habitually vagrant, disorderly or incorrigible, such judge must issue 
an order to any peace officer of the county commanding such officer 
forthwith to bring such child or ward before him at such time and 
place as may be specified in such order, and such officer shall forth
with execute and return such order aooordingly. Upon the return of 
such order the judge shall examine into the charge and hear such 
testimony in regard thereto as he may deem necessary, including the 
voluntary statement of the accused, and if in his j udgment the accused 
is a proper subject to be committed to the reform school, he shall so 
order and make an entry thereof upon such complaint and thereupon 
with the consent of such parent or guardian indorsed thereon, issue 
his warrant accordingly ; provided, that such judge may in his dis
cretion, require such parent or guardian to give security by an under
taking with or without sureties in the penal sum of one thousand 
dollars, to the state of North Dakota, for the payment of the expenses 
incurred upon the complaint and the commitment and maintenance 
of such child or ward at such reform school, but not exceeding two 
dollars per week. 

§ 8684. Contents of order of commitment. Every order of
commitment to the reform school made under any of the provisions 
of this article shall s:,;iecify the date as near as may be at which the 
accused will attain maJority, to be ascertained by the court or judge, 
and the date so ascertained and specified shall be conclusive for all 
purposes connected with such reform school. The judge shall cause 
to be transmitted to the superintendent with each person committed 
to the reform school, a statement of the nature of the complaint or 
charges together with such other particulars concerning the accused 
as he may be able to ascertain and deem necessary. 

§ 8686 . Execution of order. Return. Fees. A copy of
the order entered in the minutes of the court as provided in section 
8581, and certified by the clerk of the court under the seal of the 
court, or, the warrant provided for in section 8582 or 8583 of this 
article, shall be sufficient to authorize the officer executing it to com
mit the person therein named to the superintendent of the reform 
school within the same, and a copy of either attested by such officer 
and left with and retained by such superintendent shall be sufficient 
to authorize such superintendent to retain, control and employ such 
person within such reform school, its grounds and precincts until the 
expiration of the time specified therein. It shall be the duty of the 
officer executing any such order or warrant to deliver the person 
named therein to such superintendent at such school together with a 
copy of the order or warrant under which he is acting and to take 
such superintendent's receipt for such person, indorsed on the original 
order or warrant and to return such order or warrant with his doings 
in<lorsed thereon to the clerk of the court of the county in which the 
order was made or warrant issued, and such clerk shall file and retain 
the same in his office with the other papers in the case. The fees of 
1my officer performing any service under the provisions of this article 
sh1111 in all respects be the same as for like services in criminal 
actions. 

� �686. l'apers, where filed. Return to magistrate. In 
tho casefl provided for in se<-tion 8582 of this article if the accused is 
committeti to the reform school, and i u  all cases provided for in sec
tion 8583 of this article, all the papers shall be filed with the clerk of 
the court of the proper crnnty , but in the cases provided for in seo-
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tion 8582 of this article, if the accused is not committed to the reform 
school, or if the accused appeals from the judgment of conviction, 
snC'h accused, with all the papers in the case must be rem,mded to the 

custody of the officer to be returned to the magistrate before whom 
the conviction was had to be dealt with according to law. 

§ 8687. Discharge forgood conduct. Refractory- inmates.
The board of trustees of the reform school may at any time after one 
year's detention of any person therein, upon satisfactory evidence of 
reformation and as a reward for good conduct and diligence in study. 
discharge any inmate therefrom, but if such inmate has no parent, 
guardian or other person to whom to retum, such board shall first 
arrange for and procure some suitable person to receive employ, and 
care for the l?erson so discharged without charge to the state. If any 
person convicted of a felony and committed to such school shall t>-: 
or become incorrigible and manifestly and persistently dangerous to 
the good order, government and welfare of such school or the inmates 
thereof, the board of trustees must order such person returned and 
delivered to the parent or guardian or to the jailer of the county from 
which committed, as the case may be, and the proceedings against 
such person shall thereafter be resumed and continued as though no 
order or warrant of commitment to the reform school had been made. 

§ 8588. Aiding inmates to escape. Penalty. Every per
son who unlawfully aids or assists any person committed to the state 
reform school in escaping or attempting to escape therefrom or from 
any officer thereof or knowingly conceals such person after so eSC"ap
ing, is guilty of a misdemeanor. 

� 8689. Pay of trustees suspended. No commitment.a 
until proclamation . Until such time as the legislative assembly 
shall, by law, make provision for the purchase or other acqt.!isition 
of sufficient ground for the state reform school and the erection of 
buildings thereon for the use of such school, neither the board of 
trustees provided therefor in this chapter, or any trustee, nor any 
other person on account of said school shall receive or be paid for anv 
services rendered or material or other thing furnished in reganl 
thereto ; nor shall any person be hr order or warrant, or otherwise, 
committed thereto by any court or Judge of this state, until the jZ'(W

ernor by public proclamation declares such school open therefor, but, 
until the governor makes such proclamation such 3uvenile offenders 
against the laws of this state as may be convicted of any crime or 
public offense in a district court of this state, may be committed to 
and confined in the reform school at Plankinton, South Dakota, or a 
reform school in any other state with which this state may contract, 
in the manner provided in the law governing said school. 

ABTIOLE 14. - lNSANE INMATES. 

§ 8690. Insane inmate of penitentiary or reform school
Whenever it shall appear to the satisfaction of the governor by the 
representations of the warden of the penitentiary or the superinu,,nd. 
ent of the reform school and the board of trustees of the institution 
under its charge, that any person confined therein has oocome insane 
during such confinement, and is still insane, it shall be the duty of 
the gov1:1rnor to make inquiry in regard thereto, and if he shall deter
mine that such person has become and is insane, he shall order and 
direct that such person be taken from such institution and confined 
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. and treated in the state hospital for the insane, and that upon his 
recovery from such insanity, if before the expiration of the term for 
which be is committed, he be returned to such institution; and it 
.shall be the duty of the warden or superintendent', as the case may 
be, to deliver such insane person to the superintendent of such hos
pital within the same, and said superintendent to receive snob person 
into such hospital upon the presentation of the order of the governor 
therefor and in obedience thereto, and the expense of 80 transferring 
.any person to the state hospital for the insane and his return shall be 
audited by the state auditor and paid, upon his warrant, out of the 
.state treasury. 

§ 8C.91. Transfer to hospital for the insane. Return. It I �- -,, Bp.
shall be the duty of the warden or superintendent to deliver to the UD'd. 
.superintendent of the state hospital for the insane, with the person 
.so ordered transferred as herein provided, a correct copy of the order 
of the governor directing such transfer and of the superintentient of 
such hospital to deliver to the warden or superintendent a certificate 
.acknowledging the receipt of such person and said copy. The orig-
inal order of the governor and said certificate shall be retained by the 
warden or superintendent and filed in hie office at the institution in 
his charge. It shall be the duty of the superintendent of such hos-
pital to notify the warden or superintendent of the recovery of any 
person transferred as herein provided, and of the warden or superin-
tendent thereupon, if the term of sentence of such person has not 
-expired, to return him to the proper custody. If the term of com
mitment of any person 80 transferred has expired at the time of hie 
recovery, the warden or superintendent may direct that he be released 
from further custody, by the superintendent of said hospital; provided, 
that it shall be the duty of the warden or superintendent to provide 
any person so released with the same allowance of clothing, money 
and transportation to which other persons discharged from the peni-
tentiary or reform school, are entitled . 

.A.BTIOLE 15. - DECEASE OP INMATES. 

§ 8692. Death of inmate of penitentiary or reform
school. Inquest. In case of the death of any person confined in 
the penitentiary, or state reform school, it shall be the duty of the 
warden or superintendent immediately to notify the coroner of Bur
leigh or Morton county, as the case may be, or when there is no coro
ner or in case of his absence or inability to act, some justice of the 
:peace of the county, and it shall be the duty of such coroner or 
Justice of peace so notified, as the case may be, immediately to take 
poeeeesion of the body of said deceased and remove the same from 
the penitentiary or reform school and said body retain for at least 
twenty-four hours, and to hold an inquest thereon and inquire care
fully into the cause of said deceased's death, in the manner provided 
by law in cases of persons supposed to have died by unlawful meh�tlbut no officer or employee of the penitentiary or reform school s 
be placed or permitted to serve on the jury at said inquest. · • 

§ 8693. Inquest open to all persons. The inquest herein
provided for shall be open to all persons who may wish to attend the 
same, under such rules and regulations as the officer holding the same 
may establish for the orderly conduct of the business. All persons 
may be excluded from the presence of the body of the deceased 
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whenever there is danger of contracting or spreading a contagious 
disease and all spectators may be excluded from the room where said 
inquest is being held while any officer, employee or inmate of the 
institution is being examined. 

§ 8594. Who may be required to testify. Procedure.
The officer holding such inquest may require any inmate of the 
penitentiary or reform school to testify at said inquest, and it shall 
be the duty of the warden or superintendent to produce before such 
inquest any inmate of the penitentiary or reform school so required 
to testify, upon the written request of the officer holding said inquest. 
Any such inmate shall be accompanied by such officer or officel"B as 
the warden or superintendent may designate, and as may be necessary 
to prevent his escape, and when no lon�r required before said 
inquest, must be immediately returned. The testimony of each 
witness taken at said inquest shall be reduced to writing under the 
order J:>f the officer holding such inquest, and subscribed by the 
witness. The proceedings of the jury shall be as provided in other 
cases of inquest held by the coroner. 

§ 8595. Return of inquest. Burial of body. The officer
holding such inquest shall, within ten days after its conclusion, 
return the inquisition of the jury, the written testimony of the 
witnesses, and a list of the witnesses who testified to material matter 
at such inquest, to the clerk of the district oourt of said Burleigh or 
Morton county, as the case may be, and it shall be the dutv of said 
clerk to file and retain the same in his office as a public record. It 
shall be the duty of the officer holding such inquest to cause the body 
of the deceased to be decently buried, or delivered to the relatives or 
friends of such deceased if by them demanded within twenty-four 
hours after the receipt of such body by him, or at any time before its 
burial. 

§ 8596. Expenses. Duty of state auditor. Payment.
The officer holding such inquest shall make an itemized statement 
and report in detail of the expenses of such inquest specifying to 
whom, and·for what fees, services or supplies payable and the same 
verify by his oath, but in no case shall the expense of the burial of 
said body, exclusive of the fees allowed by law to officers, jurors, 
physicians and witnesses, exceed the sum of forty dollars; and the 
state auditor shall audit all claims for any such inquest when present�! 
as herein provided, and dmw his separate warrants upon the state 
treasurer for the amount allowed to each person named in suoh state
ment and report, and said warrants shall be paid out of the stat<' 
treasury. The fees of the officer holding said inquest and of the 
jurors, physicians and witnesses, shall be the same as in·other oases 
of inquests, provided that no officer of the penitentiary or of the 
reform school nor inmate thereof, shall be entitled to fees or other 
allowance on account of any services rendered at said inquest. 

§ 8597. Effects of deceased. Sale. Money received. It
shall be the duty of the warden or superintendent within ten din:0 
after the decease of any person confined in the penitentiary or reform 
school, to report in writing to the state treasurer the money an<l 
effects in his hands belonging to the deceased, and with said report 
to transmit to the state treasurer any such money. The �te treasurer 
shall "'receive such report and money and execute and give to thf' 
warden or superintendent a receipt therefor. The state treasul't'r 
mav reQuire the warden or suoerintendent to sell the effects of th,· 
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deceased in his hands and direct the manner of said sale or, in his 
discretion, that the warden or superintendent deliver said effects to 
the legal representatives of the deceused, and it shall be the duty of 
such officer to carry out the requirements and directions of the state 
treasurer in that regard. If said effects are sold, all moneys received 
therefor shall be delivered to the state treasurer as herein provided 
for the money of the deceased. The state treasurer shall place all 
money received on account of any such deceased person, to the 
credit of the state. If said money is claimed within six years by the 
legal representatives of the deceased, the state treasurer must pay it 
to them after deducting the expenses of the inquest upon and the 
burial of the body of the deceased. 

CHAPTER 18. 

COUNTY JAILS. 

§ 8698. Judges of district courts shall prescribe rules
for jails. The judges of the district courts of the several judicial 
districts of this state, shall from time to time, as they may deem 
necessary, prescribe in writing, rules for the regulation and govern
ment of the jails in the several counties within their respective dis
tricts, upon the following subjects: 

I. The cleanliness of the inmates.
2. The dassification of the inmates in regard to sex, age and

crime, and also persons insane, idiots and lunatics. 
3. Beds and clothing.
4. Warming, lighting and ventilation of the jail.
5. The employment of medical and surgical aid when necessary.
6. Employment, temperance and instruction of the inmates.
7. The supplying of each inmate with a bible.
8. The intercourse between inmates and their counsel and other

persons. 
9.. The punishment of inmates for violation of the rules of the 

jail. 
10. Such other regulations as said judges may deem necessary to

promote the welfare of said inmates; provided, that such rules shall 
not be contrary to the laws of the state. 

§ 8699. Rules printed. How disposed o:t: The said judges
shall as soon as practicable, cause a copy of said rules to be delivered 
to the county commissioners in the several counties in their respec
tive judicial districts; and it shall be the duty of said commissioners 
forthwith to cause the same to be printed, and to furnish the sheriff 
of their county with a copy of said rules, for each and every room or 
cell of said jail, and also forward a copy of said rules to the secretary 
of state, who may file away and preserve the same. 

§ 8600. Sheriff to post rules. The sheriff shall on receipt
of said rules, cause a copy thereof to be posted up and continued in 
some conspicuous place in each and every room or cell of said jail. 

1675 

.. 8698--8000'-

I 812, C. Cr. P. 

II 618, C. Cr. P. 
am'd 

§ 814, C. Cr. P� 



I 615, 0. Or. P. 

t 818, 0. Or. P. 

f 11'1, O. Or. P. 
am'd. 

1 6111. C. Cr. P. 
am'd. 

-<119, C. Cr. P • 
.aa'd. 

CRIMINAL PROCEDURE. County Jail& 

§ 8601. Judges may amend rules. The judges aforesaii,
may, from time to time, as they may deem necessary, revise, alter or 
amend said rules, and such revised rules shall be printed and dis
posed of by said commissioners and sheriff in the same manner as ii; 
directed by sections 8599 and 8600 of this chapter. 
• § 8602. Sheriff' to have charge of the jail. The sheriff, or.
in case of bis death, removal or disability, the person by law ap
pointed to supply his place, shall have charge of the county jail of
his proper county, and of all persons by law confined therein, and
such sheriff or other officer is hereby required to conform in all
respects, to the rules and directions of said district judge above speei
fied, or which may, from time to time, by said judge be made and
communicated to him bv said commissioners.

§ 8603. Sheriff' shall keep jail register. Contents. The
sheriff or other officers performing the duties of sheriff of each county 
of this state, shall procure, at the expense of the proper county. a 
suitable book, to be called the jail register, in which the said sheriff. 
by himself or his jailer, shall enter: 

1. The name, age, sex, abode and nativity of each person commit
ted to the jail, with the date and cause of his commitment. 

2. By what authority committed, and if committed for a criminal
offense, a description of his person. 

3. The date and manner of his discharge and by what authority.
and if any inmate escapes, particularly, the time and manner of sodi 
escape. 

4. What sickness or disease has occurred, if any, in the jail during
the year, and, if known, what were the causes thereof. 

5. Whether any, or what labor has been performed by the inmateE
and the value thereof. 

6. The practice observed during the year of whitewashing and
cleansing the occupied cells or apartments, and the time or seasons of 
so doing. 

7. The habits of the inmates as to personal cleanliness, diet and
order. 

8. The means furnished or permitted to inmates for literary, monl
and religious instruction, and for labor. 

9. All other matters required by the rules, or in the discretion of
the sheriff deemed proper; the said sheriff or other offloors perform
ing the duties of sheriff, shall carefully keep and preserve such jail 
register, in the office of the jailer of his proper county, and at tht 
expiration of his term of office shall deliver the same to his su� 
in office. 

§ 8604. Sheriff' shall make jail report. 'l'he sbE-riff or other
officer performing the duties of sheriff, shall on or before the � 
Monday of November in each year, make out in writing from the jail 
register, a jail report in triplicate, one copy of which report he shal'. 
forthwith file in the office of the clerk of the district court of h� 
county, one copy with the county auditor of bis county, for the u� 
of the commissioners thereof, and one copy of such report he shall 
transmit to the governor of the state, and it shall be the duty of tbt 
governor to communicate the reports of the several shE-riffs of thi:: 
state to the legislative assembly, on or before the tenth day of earh 
of its sessions. 

§ 8606. Charge to grand jury regarding jails. It shall
be the duty of the district court to give this chapter in charge of tht 
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grand jury at each term of said court at which a grand jury is impan
eled and bring before them all rules, plans or regulations established 
by t.he district judge relating to the jail of the county and prison 
discipline which shall then be in force. 

§ 8606. Duty of grand jury to visit jail and report. The t 631, o. or. P. 
grand jury of each county in this state shall, once at each term of the 
district court, while in attendance, visit the jail, examine its state and 
condition, examine and inquire into the discipline and treatment of 
prisoners, their habits, diet and accommodations, and it shall be their 
duty to report to said court, in writing, whether the rules of the said 
district judge have been faithfully kept and observed, or whether any 
of the provisions of this act have been violated. It shall also be the 
duty of the county commissioners of each county in this state to visit 
the jail of their county once during each of their regular meetings of 
each vear. 

§ 8607. Duty of county board regarding jails. It shall t 821, c .or. P.
be the duty of the county commissioners, at the expense of their 
respective counties, to provide suitable means for warming the jail 
and its cells or apartments, beds and bedding, night hu<'kets and such 
other permanent fixtures and repairs as may be prescribed by the 
district judge ; said commissioners shall also have power to appoint a 
physician to the jail, when they may deem it necessary, and pay him 
such annual or other salary as they may think reasonable and proper, 
which salary shall be drawn out of the county treasury; and said 
medical officer, or any physician or surgeon who may be employed in 
the jail, shall make a report in writin� whenever required by said 
commissioners, district judge or grand Jury. 

§ 8608. Sheriff' to provide board and necessaries. It I eu. o. er. p
shall be the duty of the sheriff of each county to provide fuel, bed- am'd. 
clothing, washing, nursing when required, and board generally, and 
all necessaries for the comfort and welfare of said prisoners, as the 
said judge by his said rules shall designate for all persons confined by 
law, and he shall be allowed such reasonable compensation for services 
required by the provisions of this ohapter, as may be prescribed by 
the county commissioners of their respective counties ; provided, that 
the county commissioners at the expense of their county may arrange 
for the detention of any prisoner of their county in the jail of some 
other county, whenever in their judgment such detention would be 
less expensive than his detention in their county. 

§ 8609. Duty of sheriff' to visit jail monthly. The sheriff t m. c. er. P.
shall visit the jail in person, and examine into the condition of each 
prisoner at least onoe eaoh month, and once during each term of the 
district court ; and it is hereby made his duty to cause all the cells and 
rooms used for the confinement of prisoners to be thoroughly white-
washed at least three times in each year. 

§ 86 1 0. Jailer must be deputy sherift: The jailer or keeper t 824, o. cr. P.
of the jail shall, unless the sheriff elects to act as jailer in person, be 
a deputy appointed by the sheriff, and such jailer shall take the nec-
e888ry oaths before entering upon the duties of his office ; provided, 
the sheriff shall in all cases be liable for the negligence and miscon-
duct of the jailer as of other deputies. 

§ 86 1 1 . Sheriff'. Jailer. Neglect of duty. If the sheriff t e. c. cr. 1•.
or jailer having in charge any county jail, shall neglect or refuse to am'd. 

conform to the rules and regulations established by the jud�, or to 
any other duty required of him by this chapter, be shall on conviction 
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thereof in a criminal action prosecuted under the provisions of tbi1 
code as other criminal llctions, for each case of such failure or negl(Ct 
of duty as aforesaid, be punished by a fine'of not less than ten nor 
more than one hundred dollars. 

C H A P T E R  1 9 . 

PRISONS AND IMPRISONMENT FOR OFFENSES. 

§ 8612. Common jails established as prisons. The com
.non jails now erected or which shall hereafter be erected in the sev
eral counties in this state shall be used as prisons : 

1. For the detention of persons charged with offenses, and duly
oommitted for trial. 

2. For the detention of persons who may be duly committed, to
secure their attendance as witnesses on the trial of any criminal 
cause. 

3. For the confinement of persons pursuant to a sentence, upon a
conviction for an offense, and of all other persons duly committed for 
fl'::,, cause authorized by law. 

4. For the confinement of persons who may be sentenced to
imprisonment in the penitentiary, until a suitable prison shall be 
provided. 

§ 8613. Commitment wh.en no jail in county. Whene,er
there is no jail erected in any county, every judicial or executive 
officer of such county who shall have power to order, sentence or 
deliver any person to the county jail, may order, sentence or deli.er 
such person to the jail of any adjoining county; and the jailer of any 
such adjoining county shall receive and keep such prisoner in tht' 
same manner as if he had been ordered, sentenced· or delivered to him 
by any officer or court of his own county. The county from whi<'h 
such prisoner was taken shall pay all the expenses of keeping and 
maintaining him in said jail. 

§ 8614. County commissioners a.re jail inspectors. Tbt'
county commissioners of the respective counties of this state shall be 
inspectors of the jails in their several counties and shall visit them 
at least once in each year, and shall examine fully into the condition 
of such jail, as to health, cleanliness and discipline ; and the keeper 
thereof shall lay before them the jail register required to be kept hy 
the provisions of section 8603 of this code; and if it shall appear to 
such inspectors that any of the provisions of law have been Yiolat....<l 
or neglected, they shall forthwith give notice to the state's attorot>y 
of the county and to the judg� of the district court. 

§ 861 6. No liquor shall be allowed prisoners. No sheriff.
jailer or keeper of any jail, shall, under any pretense, give, st"ll ti?' 

deliver to any person confined therein for any cause :what.ever, any 
spirituous liquor, or any mixed liquor, part of which is spirituoni-. or 
any wine, cider or strong beer, unless a physician oertifies in writini 
that the health of such person requires it, in which case he ma, ht 
allowed the quantity prescribed and no more. And no sheriff, $ailt'l 
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or keeper as aforesaid, shall put up or keep in the same room. cell or 
apr.rtment, male and female inmates together. 

§ 8616.  Penalty. Sher:i1f violating last section. If any
sheri1f, jailer or keeper of any prison, shall sell or deliver to any 
prisoner in his custody, or shall willingly or negligently suffer any 
such prisoner to have any liquor, prohibited in section 8615 of this 
chapter, or shall place or keep together prif oners of different sexes 
contrary to the provisions of said section 86 L5 he shall in each 0ase 
forfeit and pay for the first offense the su m of twenty-five dollars, 
and such offi<',er shall, on a second conviction, be further sentenced to 
be incapable of holding the office of sheriff, deputy sheriff, jailer or 
keeper of any prison, for the term of five years. 

§ 8617. Penalty. Other person violating said section.
If any person, other than is mentioned in the preceding section, shall 
sell or deliver to any person committed for any cause whatever, any 
liquor prohibited in this chapter, or shall have in his possession, in 
the precincts of any prison, any such liquor, with intent to carry or 
deliver the same to any prisoner confined therein, be shall be pun
ished by fine not exceeding fifteen dollars. 

§ 86 1 8. Jailer's duty to ke�p jail clean. Tb� keeper of such
prison shall see that the same 1s constantly kept m a cleanly and 
healthful condition, and shall see that strict attention is constantly 
paid in the personal cleanliness of all the prisoners in his custody, as 
far as may be, and shall cause the shirt of each prisoner to be washed 
at least once in each week ; each prisoner shall be furnished daily 
with as much clean water as he shall have oc.casion for. either for 
drink or for the purpose of personal cleanliness, and with a clean towel 
once a week, and shall be served three times each day with whole
some food, which shall be well cooked and in sufficient quantity. 

'§ 8619. Bible shall be furnished each inmate. The keeper 
of each prison shall provide, at the expense of the county, for each 
prisoner under his charge who may be able and desirous to read, a 
copy of the bible or new testament, to be used by such prisoner at 
proper seasons during his confinement, and any minister of the gospel, 
disposed to aid in reforming the prisoners and instructing them in 
their moral and religious duties. shall have access to them at season
able and proper times. 

§ 8620. Sher:i1f shall furnish court with copy of jail reg
ister. At the opening of each term of the district court within his 
county, the sheri1f shall return a copy of the entries in his jail regis
ter made since the last preceding term under his hand to the judge 
holding said court, and if any sheriff shall neglect or refuse so to do, 
he shall be punished by fine not exceeding three hundred dollars. 

§ 8621 . How jails shall be constructed. In the jails
er_;oted or which shall be hereafter erected in this state, there shall be 
provided sufficient and convenient apartments for ooofining prisoners 
not criminal, separate from felons and other criminals, and also for 
confining persons of different sexes, separate and apart from each 
other. 

§ 8622. Imprisonment at hard labor. Whenever any per
son shall be confined in any jail pursuant to the sentence of any 
court, if such sentence or any part thereof shall be that he be con
fined at hard labor, the sheriff of the county in which such person 
shall be confined shall furnish such convict with sui table tools and 
materials to work with, if, in the opinion of the said sheriff, the said 
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convict can be profitably employed eiiher in the jail or yard thereof, 
and the expense of said tools and materials shall be defrayed by the 
county in which said convict shall be confined, and said county shall 
be entitled to his earnings. And the said sheriff, if in his opinion 
the said convict can be mGre profitably employed outside of said jail 
or yard, either for the county or for any municipality in said county, 
it shall be his duty so to employ said convict either in work on public 
streets or highways or otherwise, and in so doing he shall take all 
necessary precautions to prevent said convict's escape, by ball and 
chain or otherwise, and fifty per cent of the profits of such employ· 
ment, after paying all expenses incident thereto, may be retained by 
said sheriff as his fees therefor, the balance to be paid into the treas
ury of the proper county to the credit of the general fund; and when 
a convict is imprisoned in the county jail for nonpayment of a fine 
he may be employed by said sheriff as provided in this chapter; and 
in case any convict employed outside of the jail yard shall escape, he 
shall be deemed to have escaped from the jail proper. 

§ 8623. Court may sentence to hard labor. .Any court,
justice of the peace, police court or police magistrate, in cases when 
such courts have jurisdiction under the laws of this state, or as pro
vided by the ordinances or charter of any incorporated town or city 
in the state, shall have full power and authority to sentence such 
convict to hard labor as provided in this chapter. 

§ 8624. When marshal shall superii;itend labor. When
the imprisonment is pursuant to the judgment of any court, police 
court, police magistrate of an incorporated city or town for the viola
tion of any ordinance, by-law or other regulation, the marshal or other 
officer acting as such shall superintend the performance of the labor 
herein contemplated, and shall furnish the tools and materials, il 
necessary, at the expense of the city or town requiring the labor, and
such city or town shall be entitled to the earnings of its convicts. 

§ 8625. For what officer may punish convict. The officer
having charge of any convict for the purpose specified in this chapter 
may use such means as, and no more than are necessary to premt 
escape, and if any convict attempts to escape either while going from 
or returning to the jail, or while at labor or at any time, or if he 
refuses to labor, the officer having him in charge, after due inqoiiy, 
may, to secure such person or to cause him to labor, use the means 
authorized by section 8629 ; provided, such punishment for refusal to 
work shall all be inflicted within the jail or jail inclosure, and sbafl 
not be considered as any part of the time for which the prisoner II 
sentenced. 

§ 8626. Credit for each day's labor. For every day's labor 
performed by any convict under the provisions of this chapter, there 
shall be credited on any judgment for fine and costs against him the 
sum of two dollars. 

§ 8627. Cruel treatment by officer. Penalty. If any
officer or other person treats any prisoner in a cruel or inhuman 
manner, he shall be punished by a fine not exceeding one thousand 
dollars, or by imprisonment in the county jail not exceeding twelve 
months, or by both such fine and imprisonment. 

§ 8628. Annoyance prohibited. Penalty. 'The officer blf·
ing such prisoner in charge shall protect him from insult and annoy
ance and communication with others while at labor and in going to 
and returning from the same, and he may use such means as are 
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neoessary and proper therefor; and any person persisting in insulting 
and annoying or communictlting with any prisoner after being first 
commanded by 8Uch officer to desist, shall be punished by a fine not 
exceedini;,: ten dollars, or by imprisonment not exceeding three days. 

§ 8629. Punishment for disorderly conduct. If any person
confined in any jail upon a conviction or charge of any offense is 
refractory or disorderly, or if he willfully destroys or injures any 
article of bedding or other furniture, door or window 01 any other 
part of such prison, the sheriff of the county after due inquiry, may 
chain and secure such person, or cause him to be kept in solitary con
finement not more than three days for any one offense ; and during 
such solitary confinement he may be fed with bread and water only, 
unle88 other food is nece88&ry for the preservation of his health. 

§ 8630. Escaping from penitentiary. Punishment. Any
person committed to the penitentiary who shall escape from or break 
said penitentiary with intent to escape therefrom, or who shall attempt 
by force or violence or in any other manner to escape from said prison, 
whether such escape is effected or not, shall, upon conviction thereof, 
be punished by imprisonment in said prison for a term not exceeding 
double the term for which he or she was so sentenced, to commence 
from and after the expiration of his or her former sentence. 

I 8631.  Escaping from jail. Punishment. If any person 
who is imprisoned pursuant to a sentence of imprisonment in the 
county jail, or any person who shall be committed for the purpose of 
detaining him for trial for any offense not capital, shall break prison 
and escape, he shall oo imprisoned in the county jail for the term of 
six months. 

§ 8l 8 a. Same. Committed for capital offense. If any
person who is committed to prison for the purpose of detaining him 
for trial for a capital offense, shall break prison and escape, he shall 
be imprisoned in the penitentiary for the term of two years. 

ij 8633. Prisoners in case of ft.re. If any prison or any 
building thereto, shall be on fire and the prisoners shall be exposed 
to danger by such fire, the keeper may remove such prisoners to a 
place of safety, and there confine them so long as may be necessary 
to avoid such danger, and such removal and confinement shall not be 
deemed an escape of such prisoners. 

§ 8634. Indigent person held for ftne and costs. When
any poor convict shall have been confined in any prison for the space 
of six months, for the nonpayment of fine and costs only or either of 
them, the sheriff of the county in which such person shall be impris
oned shall make a report thereof to any two justices of the peace for 
such county ; if required by such justices, the said keeper shall bring 
such convict before them, either at the prison or at such other con
venil'nt place thereto as they shall direct ; the said justices shall pro
ceed to inquire into the truth of said report, and if they shall be satis
fied that such report is true and the convict bas not had since his 
conviction any estate, real or personal, with which he could have paid 
the sum for the nonpayment of which he was committed, they shall 
make a certificate thereof to the sheriff of the county, and direct him 
to <l iRr-hargf'I such convict from prison, and the sheriff shall forthwith 
discharge him. 

§ 8Ui:S6. 0beriff to receive and bold United States pris
oners. All sheriffs, jailers, prison keepers, and their and each and 
every of all their deputies, within this state, to whom any person or 
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pe�ns shall be sent or committed, by virtue of legal process iac,ued 
by or under the authority of the United States, shall be and they are 
hereby enjoined and required to receive such persons into custody, 
and to keef them safely until they are discharged by due course of
the laws o the United States; and all suoh sheriffs, jailers, prison 
keepers and their deputies, offending in the premises, shall be liable 
to the same pains and penalties, and the parties aggrieved shall be 
entitled to the same remedies against them or any of them, as if such 
prisoners had been committed to their custody by virtue of legal pro
cess issued under the authority of this state. 

J •• c. er. r. § 8636. United States liable for expenses. The United 
States shall be liable to pay for the support and keeping of said pris
oners the same charges and allowances as are allowed for the support 
and keeping of prisoners committed under authority of this state. 

t e,o, c; cr. l". § 8637. Jailers must report to United States courts. Be-am "- fore every stated term of the United States court to be held within 
this state, the said sheriffs, jailers and prison keepers shall make out. 
under oath, a calendar of prisoners in their custody under the author
ity of the United States, with the date of their commitment, by whom 
committed and for what offense, and transmit the same to the jud� 
of the district court of the United States for this district; and at the 
end of every six months they shall transmit to the United States 
marshal of this state, for allowance and payment, their account, if any. 
against the United States, for the support and keeping of such pris
oners. 

1 111, o. er. I". § 8638. Prison established in every county. There shall 
be established and kept in every county, by authority of the board of 
county commissioners and at the expense of the county, a prison for 
the safe keeping of prisoners lawfully committed. 

1 112. c. cr. l". § 8639. Grand jury shall examine county jails. At eac-ham'd. term of the district court at which a grand jury is impaneled, said 
jury shall make a personal inspection of the condition of the county 
jail, as to the sufficiency of the same for the safe keeping of J){'rson,
confined therein, their convenient accommodation and health, and 
shall inquire into the manner in which the same has been kept since 
the last previous inspection ; and the court shall give this duty in 
special charge to such grand jury, and it shall be imperative upon the 
board of county commissioners to issue the necessary orders, or cause 
to be made the necessary repairs, in accordance with the complaint or 
recommendation of the grand jury. 

t ea, c. cr. P, § 8640. She:riff or his deputy shall keep the jail. The 
sheriff of the county by himself or deputy, shall keep the jail, and 
shall be responsible for the manner in which the same is kept. He 
shall keep separate rooms for the sexes, except when they are law
fully married; he shall provide proper meat, drink and fuel for pris
oners. 

t eM. c. cr. l'. § 8641.  County board to allow charges for keeping pris-
oners . Whenever a prisoner is committed for crime or in any suit 
in behalf of the state, the county board shall allow the sheriff hi! 
reasonable charge for supplying such prisoner. 

1 ea, o. er. I". § 8642. Commitment. Authority of sheriff'. When a pris-
oner is confined by virtue of any process directed to the sheriff and 
which shall require to be returned to the court whence it issued, suc-h 
sheriff shall keep a copy of the same, together with his returns made 
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thereon, which copy, duly certified by such sheriff, shall be prima 
facie evidence of his right to retain such prisoner in custody. 

§ 8643. Commitments � be indorsed and ft.led. All instru- 9 -. c. er. r.
ments of every kind or attested copies thereoi by which a prisoner is 
oommitted or liberated, shall be regularly indorsed and filed, and 
safelv kept in a suitable box by such sheriff or by his deputy acting 
u a jailer.

§ 8644. Same to be delivered to successor. Such box 1 .,, c. or. P.
with its contents shall be delivered to the successor of the officer hav-
in� charge of the prison. 

9 8645. Prisoner sent to jail of another county. When 1 6118, c. cr. P. 
there is no sufficient prison in any county wherein any criminal 
offense shall have been committed, any judge of the district court of 
such county upon application of the sheriff, may order any person 
charged with a criminal offense and ordered to be committed to · 
prison, to be sent to the jail of t.he county nearest having a sufficient 
�ail, and the sheriff of such nearest county shall, on exhibit of such 
Judge's order, receive and keep in custody in tho jail of his county, 
the prisoner ordered to be committed as aforesaid, at the expense of 
the county from which said prisoner was sent, and the BRid sheriff 
shall, upon the order of the district court or a judge thereof, redeliver 
such prisoner when demanded. 

§ 8646. Fugitives may be kept in any county jail. Any I •· c. er. P.
oounty jail may be used for the safe keeping of any fugitive from 
justice or labor in this state, in accordance with the provisions of any 
act of congress, and the jailer shall. in such case, be entitled to 
reasonable compensation for the support �nd custody of such fugitive 
from the officer having him in custody. 

§ 8647. Juvenile prisoners. Juvenile prisoners shall be· 1 eeo. c. er. P.
treated with humanity and in a manner calculated to promote their 
reformation ; they shall be kept, if the jail will admit of it, in apart-
ments separate from those containing more experienced and hardened 
criminals ; the visits of parents, guardians and friends, who desire to 
exert a moral influence over them, shall at all reasonable times be 
permitted. 

C H A P T E R  20.  

HABEAS CORPUS. 

§ 8648. Persons restrained mayprosecute the writ. Every . m, o. er. P.
person imprisoned or rest.rained of his liberty under any pretense am'd. 
whatever, may prosecute a writ of habeas corpus to inquire into the 
cause of such imprisonment or restraint and thereby ( except in the 
cases specified in the next section), obtain relief from such imprison-
ment or restraint if it is unlawful. 

§ 8649. Who not entitled to relief. The person in whose
behalf the application is made is not entitled to relief from imprison
ment or restraint under a writ of habeas corpus, if the time during 
which such person may be legally detained in custody has not expired, 
whenever it appears: 
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1. That he is detained in custody by virtue of procees issued by
any court or judge of the United States in a case where such court 
or judge has exclusive jurisdiction ; or, 

2. Except as provided in section 8662, that he is detained in cus
tody by virtue of the final order or judgment of any competent court 
of criminal jurisdiction or of any process issued upon such order or 
judgment. 

§ 8650. Application for writ. Contents. Verfflcatlon.
Application for the writ must be made by petition signed either by 
the person for whose relief it is intended or by some person in hia 
behalf, and must specify : 

1. That the person in whose behalf the writ is appl il 'd for is
imprisoned or restrained of his l iberty, the officer or person by whom 
he is so confined or restrained, and the place where, na:ming all the 
parties if they are known, or describing them if they are not known. 

2. The cause or pretense of such confinement or restraint accord·
ing to the knowledge or belief of the party verifyin� the petition. 

3. If the confinement or restraint is by virtue of any warrant,
order or process, a copy thereof shall be annexed, or it shall be 
averred that by reason of such person being removed or concealed 
before application, a demand of such copy could not be made. or 
that such demand was made and the legal fees therefor tendered to 
the officer or person having snch person in custody, and that such 
copy was refused. 

4. If the imprisonment is alleged to be illegal, the petition shall
state in what the illegality consists: 

5. The petition must be verified by the oath or affirmation of the
person making the application. 

§ 865 1.  By what court application granted. The writ of
habeas corpus must be granted, issued, and made returnable as 
hereinafter stated : 

1. The writ must be granted by the supreme court or any judge
thereof upon petition by or on behalf of any person restrained of bis 
l iberty within this state. When granted by the court it shall in all 
cases be issued out of and under the seal of the supreme court, and 
may be made returnable, either before the supreme court, or before 
the district court or any judge of the district court. 

2. The writ may be granted, issued, and determined by the dis·
trict rourts and the judges thereof upon petition by or on behalf of 
any person restrained of his liberty in their respective districts. 

When application is made to the supreme court, or to a judge 
thereof, proof by the oath of the person applying or other sufficient 
evidence shall be required that the judge of the district court ba'I'· 
ing jurisdiction by the provisions of subdivision 2 of this  section is 
absent from his district or has refused to grant such writ, or for 
some cause to be specially set forth is incapable of acting, and if 
such proof is not produced the application shall be denied. 

§ 8652. When court must grant the writ. The court �r
judge authorized to grant the writ to whom a petition therefor 1s 
presented, must, if it appears that the writ ought to i£1Sue, grant 
the same without delay, and the writ shall not be denied for any 
informality in the petition or for any want of matters of substan� 
if the same can be supplied, and the court or judge to whom apph· 
cation is made, must point out the matters wanting and direct the 
manner of supplying the same. 

§ 8653. Direction and form of writ. The writ must be
directed to the person ha\'ing custody of or restraining the person 
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-0n whose behalf the application is made, and must command him to 
have the body of such person before the court or judge before whom 
the writ is returnable, immediately, at a place therein specified or at 
aome specified time, regard being had to the circumstances and the 
distance to be traveled. 

Every writ of habeas corpus issued under the provisions of this 
chapter shall be substantially in the following form : 
State of North Dakota, i 
County of . . . . . . . . . . . ( ss. 

The state of North Dakota to the sheriff of . . . . . . . .  : . . . . . . . . . .  . 
etc., (or to . . . . . . . . . . . . . . . . . .  ) :  

You are hereby commanded to have the body of . . . . . . . . . . . . . . .  . 
by you imprisoned and detained, as is alleged, together with the time 
and cause of such imprisonment and detention, by whatever name 
the said . . . . . . . . . . . . . . . . . . . . . . . . . . . . shall be called or charged, 
before . . . . . . . . . . . . . . . . .  ; . . . . . . . . judge of the district court, (or 
before the district or supreme court, as the case may be), at . . . . . . 
. . . . . . . . . . . . . . . . (naming the place) ,  on . . . . . . . . . . . . . . . . . . . . . . .  . 
(naming the date), (or immediately upon receipt of this writ), to do 
and receive what shall then and there be considered concerning the 
said . . . . . . . . . . . . . . . . . . . . . . . . . .  and have you then and there this 
writ. 

Witness, etc. 
Such writ must be indorsed "By the Habeas Corpus Act," and if 

issued by the court, it shall be under the seal of the court ; if by the 
judge it shall be under his hand. 

§ 8664. Kanner of serving the writ. Whenever the writ is
directed to the sheriff or "ther ministerial officer of the court out of 
which it is issued, it must be delivered by the clerk or by such per
son as it may be intrusted to, without delay as other writs are 
delivered to such sheriff or other officer for service, or it may be left 
with the jailer, keeper or other person under such sheriff or other 
officer in charge of and at the jail or place where the person seeking 
the writ may be imprisoned or restrained. If it is directed to any 
other person it may be delivered to the sheriff or his deputy and be 
by him sened upon such person by delivering the same to him 
without delay. If the person to whom the writ is directed cannot 
be found or refuses admittanee to the officer or person serving or 
delivering such writ, it may be served or delivered by leaving it at 
the residence of the person to whom it is directed, or by affixing it 
to some conspicuous place on the outside either of his dwelling 
house or of the place where the party is confined or under restraint. 
In any case the court or judge thereof issuing the writ, may at his 
discretion authorize any person to serve and deliver it by an entry 
signed by him thereon to the following effect : "I hereby author-
ize . . . . . . . . . . . . . . . . . . . .  to serve the within writ," and service made 
by such person in the manner designated in this section shall be 
due and lawful service. 

§ 8666. Penalty if offl.cer refuses to execute and return - 1 881, c. cr. P.
writ. If the person to whom the writ is directed refuses after ser- am'd. 
vice, to obey the same, the court or judge, upon affidavit stating such 
facts, must issue an attachment against such person, directed to the 
sheriff or coroner commanding him forthwith to arrest such person 
and brinJl: him immediately before such court or judge ; and upon 
being so brought he must be committed to the jail of the county until 
he makes due return to such writ or is otherwise legally discharged. 
The person disobeying such writ shall also forfeit to the person 
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imprisoned or restrained a sum not exceeding five hundred dollan 
and if an officer he shall be incapable of holding or executing hie 
said office. 

§ 8666. What the return must set forth. The person upon
whom the writ is served must state in his return, plainly and unequiv
ocally : 

1. Whether he has or has not the party in his custody or under 
his power or restraint. 

2. If he has the party in his custody �r power or under bis re
straint, he must state the authority and cause of such imprisonment 
or restraint. 

3. If the party is detained by virtue of any writ, warrant or other
written authority, a copy thereof must be annexed to the return and 
the original produced and exhibited to the court or judge on the 
hearing of such return. 

4. If the person upon whom the writ · is served had the party in
his custody or power or under his restraint, at any time prior or sub
sequent to the date of the writ of habeas oorpus but has transferred 
such custody or restraint to another, the return must state particu
larly to whom, at what time and place, for what cause, and by what 
authority, such transfer took place. 

5. The return must be signed by the person making the same,
and, except when such person is a sworn public officer and makee 
such return in his official capacity, it must be verified by his oath or 
affirmation. 

§ 8667.  Party restrained must be brought. Exception.
The person to whom the writ is directed if it is served, must bring 
the body of the party in custody or under his restraint, according to 
the command of the writ, except in cases specified in the next section. 

§ 8668. When party need not be brought. When from
sickness or infirmity of the person directed to be produced be cannot 
without danger be brought before the court or judge, the person in 
whose power or custody he is, may state that fact in his return to the 
writ, verifying the same by affidavit. If the court or judge is satis
fied of the truth of such return and the return to the writ is other
wise sufficient, the court or judge may proceed to decide on surh 
return and to dispose of the matter as if such party had been pro
duced on the writ, or the hearing thereof may be adjourned until 
such party can be produced. 

§ 8669. When hearing must be had. The court or judg&
before whom the writ is returned must, immediately after the return 
or with five days thereafter, proceed to hear and examine the return, 
and such other matters as may be properly submitted to his consider• 
ation . 

§ 8660. Return may be controverted. Proofs. The
party brought before the court or judge on the return of the wri� 
may deny or controvert any of the material facts or matters set forth 
in the return, or except to the sufficiency thereof or allege any fact 
to show either that the imprisonment or detention is unlawful or that 
he is entitled to his dischurge. The court or judge must thereupon 
proceed- in a summary way to hear such proof as may be produced 
against such imprisonment or detention, or in favor of the same, and 
to dispose of such party as the justice of the case may require, and 
has fulJ power and authority to require and compel the attendance 
of witnesses, by process of subprena and attachment, and to do and 
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perform all other acts and things necessary to a full and fair hear
ing and determination of the case. The court or judge may allow 
the return to be amended according to the facts of the case, when
ever it may be deemed necessary. 

§ 866 1. When person restrained must be discharged.
If no legal cause is shown for the imprisonment or restraint or for 
the continuation thereof, such court or judge must d i scharge such 
partv from the custody or restraint under which he is held. 

§ 8662. Causes for discharge of person restrained. If it
appears on the return of the writ that the party is in custody by 
virtue of process from any court of this state or judge or officer 
thereof, such person may be discharged in any of the following 
cases. subject to the restrictions of section 8649 of this code : 

1. When the jurisdiction of such court or officer has been ex
ceeded. 

2. When the imprisonment was at first lawful, but ·by some act,
omission or event which has taken place afterward, the party has 
beeome entitled to a discharge. 

:I. When the process is defective in some matter of substance 
required by law rendering such process void. 

4. When the process though regular in  form has been issued in a
c:u,ie not allowed by law. 

5. When the person having the custody of the party is not the
1wrson allowed by law to detain him. 

G. When the process is not a uthorized by any order or judgment
of any court nor b,v any pro\" i s ions of Jaw. 

i. When a party has been eommitted on a criminal charge with
out  reasonable or probable cause. 

�- When the process appears to haYe been obtained by false 
prPt PnRe or bribery. 

§ 8663. l•formal commitment from justice of the peace.
If t he person is committed to prison, or is in custody of an officer on 
a criminal charge, by virtue of a warrant of commitment of a jus
t i .-e of the peace, such person must not be discharged on the ground 
of any mere defect of form in the warrant of commitment. 

§ 8664. Procedure when person appears to be guilty.
If i t  appears to the court or judge, by affidavit or otherwise or upon 
inspection of the process or warrant of commitment, and proceedings 
as  may be shown to the court or j udge, that the party is guilty of a 
criminal offense or ought not to be discharged, such court or judge, 
although the charge is defect ively or not substantial l.v set forth in 
sueh process or warrant of commitment, must cause the complain
ant or other necessary witness to be subpoenaed to attend at such 
t ime as ordered, to testify before the court or judge, and upon the 
examination he may dischargt! such party, admit him to bail if the 
offense is bailable, or recommit  him to custody, as may be just and 
leg-al .  

§ 8666. Habeas corpus to give bail. Whenever a person is
i mprisoned or detained in custody on a criminal charge, for want of 
bail ,  such person is entitled to a writ of habeas corpus for the pur
pose of giving bai l, upon averring that fact in his petition, without 
alleging that he is  i l legally confined. Any judge in or out of the 
court in which he is authorized to act may take an undertaking of 
bail from any person who has been committed on a criminal charge, 
when brought before h im on a writ of habeas corpus, as in .  other 
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cases if the offense is bailable, and file the undertaking in the proper 
court. 

§ 8666. Procedure wheD person not enti�ed to dis
charge . If a party brought before the court or Judge on the 
return of the writ is not entitled to his discharge, and is not admitW 
to or bailed when allowable, the court or judge must remand him to 
custody, or place him under the restraint from which he was taken, if 
the person under whose custody or restraint he was, is legally entitled 
thereto. 

§ 8667. Prisoner may be ordered to custody of proper
officer. In cases where any party is held under illegal restraint or 
custody, or any other person entitled to the custody or restraint of 
such party, the court or judge may order such party to be committed 
to the custody or restraint of such person as is by law entitled thereto. 

§ 8668. How person disposed of before juqgment. Until
judgment is given on the return, the court or judge before whom any 
party may be brought on such writ, may commit him to the sheriff 
of the county or place him in such care or under such custody as his 
age or circumstances may require. 

§ 8669. When notice of hearing must be given state's
attorney. When it appears that the person in whose behalf a writ 
of habeas corpus is iBBued, is held upon a criminal char�e of any 
kind, notice of the time and place of the hearing upon the return 
must be given to the state's attorney of the county where the offt>nlltl 
arose if he is within his county ; in other cases, like notice shall be 
given to any person interested in continuing the custody or restraint 
of the party asking aid of such writ. 

§ 8670. Person taken out of county. Expenses. When
ever the officer or person to whom a writ of habeas corpus is directed 
and delivered, is required thereby to make return and take the person 
in whose behalf the writ is issued into a county other ihan the county 
in which such person is imprisoned or restrained, the court or judge 
awarding the writ may, at his discretion, ascertain and by an entry 
thereon specifying the amount, but not exceeding fifteen cents per 
mile, require the payment or tender, at the time of delivering the 
writ, of the charges of obeying the same; but in no case when such 
entry is not made can the payment or tender of such charges be 
demanded before the return of the writ in accordance with its direc
tion. 

§ 8671. Writ must not be disobeyed. No writ of habeas
corpus can be disobeyed for defect of form, if it sufficiently appears 
therefrom in whose restraint the party imprisoned or restrained is. 
the officer or person detaining him, and the court or judge before 
whom he is to be brought. 

§ 8672. When person discharged may be again arrested.
No person who has been discharged by the order of the court or judge 
upon habeas corpus can be again imprisoned or kept in custody for 
the same cause, except in the following cases : 

1 . If he has been discharged from custody o'n a criminal chargt'
and is afterwards committed for the same offense, by legal order or 
process. 

2. If, after a discharge for defect of proof, or for any defect of �e
process, warrant or commitment in a criminal action, the accused IS 

again arrested on sufficient proof and committed by legal prooess for 
the same offense. 
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8. If in a civil action the party has been discharged for any ille
�ty in the order, judgment or process and is afterwards imprisoned 
oy legal process for the same cause of action. 

§ 8673. Bow obedience to order of discharge enforced. 
Ooedience to an order for the discharge of any person, granted pur
suant to the provisions of this chapter, may be enforced by the 
court, or judge issuing such writ, or granting such order. by attach
ment, in the same manner as hereinbefore provided for a rreglect to 
make a return to a writ of habeas corpus; and the person guilty of 
such disobed.ienoe shall forfeit to the party aggrieved five hundred 
-dollars, in addition to any special damages such party may have sus
tained. 

§ 8674. Person restrained in danger of being taken out
•Of j urisdiction. Warrant. When it appears to any court or
judge authorized by law to issue the writ of habeas corpus, that any
-one is illegally held in custody, confinement or restraint, and that
there is reason to believe that such person will be carried out of the
jurisdiction of the court or ju�e before whom the application is
made, or will suffer some irreparable injury before compliance with
the writ of habeas corpus can be enforced, such court or judge may
-cause a warrant to be issued, reciting the facts and directed to the
.sheriff, coroner or a constable of the county, commanding such officer
to take such person thus held in custody, confinement or restraint,
.and forthwith bring him before such court or judge to be dealt with
according to law. The court or judge msy also insert in such warrant
a command for the arrest of the person ohe.rged with such illegal
.detention and restraint.

§ 8671S. Execution of warrant. The officer to whom such
warrant is delivered must execute it by bringing the person therein 
named before the court or judge who directed the issuing of such 
warrant, but if such warrant is issued by the supreme court or a judge 
thereof, upon the return of the warrant, the hearing and decision 
-of the matter may be ordered by such court or judge to be had before 
the district court of the proper county or the judge thereof. 

§ 8676. Return to warrant. Procedure. The person al
leged to have such party under illegal confinement or restraint may 
make return to such warrant, as in case of a writ of habeas corpus, 
.and the same may be denied, and like allegations, proofs and trial 
may thereupon be had as upon a return to a writ of habeas corpus. 

§ 8677. When person must be discharged. If such party
is beld under illegal custody or restraint he must be discharged, or if 
not, he must be restored to the care or custody of the person entitled 
thereto. 

§ 8678. When writ may be served. Any writ or process
.authorized by this chapter may be issued and served on any day or at 
.any time. 

§ 8679. Accused liberated for want of prosecution. If I m.  o. or. P
.any person shall be committed for a criminal or supposed criminal am'ct. 
matter and not admitted to bail, and shall not be tried on or before 
the second term of the court having jurisdiction of the offense, the 
prisoner shall be set at liberty by the court, unless the delay shall 
happen on the application of the prisoner ; if such court at the second 
term shall be satisfied that due exertions have been made to procure 
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the evidence for and on behalf of the state, and that there are reason
able grounds to believe that suoh evidence may be procured at the 
third term, it shall have power to continue suoh case till the third 
term ; if any suoh prisoner shall have been admitted to bail for a crime 
other than a capital offense, the court may continue the trial of said 
cause to a third term, if it shall appear by oath or affirmation that the 
witnesses for the state are absent, suoh witnesses being mentioned b; 
name, and the court shown wherein their testimony is material. 

§ 8680. Writ not allowed to delay trial. To prevent any
person from avoiding or delaying his trial, it shall not be lawful to 
remove any prisoner on habeas corpus under this ohapter out of the 
county in which he is oonfined, within fifteen days next preoeding 
the term of the court at which such person ought to be tried, except 
it be to convey him into the county where the offense with whioh he 
stands charged is properly cognizable. 

§ 868 1 .  Prisoners shall not be removed from one priaon
to another. Exceptions. Any person being committed to any 
prison, or in custody of any offioer, sheriff, jailer, keeper or other per
a:m, or his underoffioer or deputy, for any criminal or suppos,:d 
criminal matter, shall not be removed from the said prison or 
oustody, into other prison or oustody, unless it be by habeas corpus 
or some other legal writ; or when the prisoner shall be delivered 
to the conetable or other inferior officer, to be carried to some 
common jail ; or shall be removed from one place to another 
within the county, in order to his discharge or trial in due course 
of law; or in a oase of sudden fire, infection or other necessity, 
or when the sheriff shall commit such prisoner to the jail of an 
adjoining county for the want of a sufficient jail in his own county, 
as is provided in the ohapters oonceming jaiJs and jailers; or 
when the prisoner in pursuanoe of a law of the United States, may 
be claimed or demanded by the exeoutive of the United States, or 
territories;  if any person shall, after such commitment as aforesaid. 
make out, sign or countersign any warrant or warrants for such 
removal, except as before excepted, then he or they shall forfeit to 
the prisoner or aggrieved party, a sum not exceeding three hundred 
dollars, to be reoeived by the prisoner or party aggrieved in the man
ner hereinafter mentioned. 

§ 8682. Penalty U judge refuses or delays writ. Any
judge empowered by this act to issue writs of habeas corpus, who 
shall corruptly refuse to issue such writ when legally applied to, in a 
oase when such writ may lawfully issue, or who shall, for the purpose 
of oppression, unreasonably delay the issuing of such writ, shall, for 
every such offense, forfeit to the prisoner or party aggrieved a sum 
not exceeding five hundred dollars. 

§ 8683. Removing or concealing prisoner to avoid writ.
Anyone having a person in his custody or under his restraint, pow-1:r 
or control, for whose relief a writ of habeas corpus is issued, -who. 
with intent to avoid the effect of such writ, shall transfe1 such person 
to the custody, or plaoe him under the control of another, or shall 
conceal him or ohange the place of his confinement with intent to 
avoid the operation of suoh writ, or with intent to remove him ont of 
this state, shall forfeit for every such offense one thousand dollars. 
and be imprisoned in the penitentiary not less than one year. Dllf 
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more than five years; in any prosecution for the penalty incurred 
under this section, it shall not be neceBBary to show that the writ of 
habeas corpus had issued at the time of the removal, transfer or con
cealment therein mentioned, if it is proven that the acts therein for
bidden were done with the intent to avoid the operation of such writ. 

§ 8684. Officer refusing prisoner copy of commitment. 1 w. o. er. P.
Penalty. Any sheriff or his deputy, any jailer or coroner, having 
custody of any prisoner committed on a civil or criminal proceBB 
of any court or magistrate, who shall neglect to give such prisoner a 
copy of the proceBB, order or commitment by virtue of which he is 
imprisoned, within six hours after the demand made by said prisoner, 
or anyone on his behalf, shall forfeit five hundred dollars. 

§ 868�. Penalty for rearresting on same charge. Any I a. o. er. P;
person who, knowing that another has been discharged by order of a 
competent judge or tribunal on a habeas corpus, shall, contrary to 
the provisions of this chapter, arrest or detain him again for the 
same cause which was shown on the return of such writ, shall forfeit 
five hundred dollars for the first offense, and one thousand dollars for 
every subsequent offense. 

§ 8686. All penalties inure to use of party aggrieved. I 686. c. er. P • .
All the pecuniary forfeitures under this chapter shall inure to the 
use of the party for whose benefit the writ of habeas corpus issued, 
and shall be sued for and recovered with costs, in the name of the 
state, by every person aggrieved. •

§ 8687. Recovery of penalties no bar to civil action. The I 688, o. er. P.
recovery of the said penalties shall be no bar to a civil suit for 
damages. 

§ 8688. Writ may issue for witness. Discharge of ball. 11 •· o. or. P. 
The supreme and district courts within this state, or the judges 
thereof in vacation, shall have power to issue writs of habeas corpus, 
for the purpose of bringing the body of any person confined in any 
jail within the same before them, to testify or be surrendered in dis
charge of bail. When a writ of habeas corpus shall be iBBued for the 
purpose of bringing into court any person to testify, or the principal 
to be surrendered in discharge of bail, and such principal or witneBB 
shall be confined in any jail in this state out of the county in which 
such principal or witness is required to be surrendered, or to any 
county in this state, and there be executed and returned by any 
officer to whom it shall be directed, and the principal, after being 
surrendered, or his bail discharged, or a person testifying as afore
said, shall, by the officer executing such writ, be returned by virtue 
of an order of the court, for the purpose aforesaid, an attested copy 
of which, lodged with the jailer, shall exonerate such jailer from 
being liable for an escape. The party praying out such writ of 
habeas corpus shall pay to the officer executing the same, such 
reaROnable sum for his services as shall be adjudged by the oourta 
respectively. 
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GENERAL PROVISIONS. 

§ 8689. Code construed as continuation of statutes. The
provisions of this code so far as they are the same as existing 
statutes, must be construed as continuations thereof and not as new 
enactments. 

§ 8690. When this code governs. The provisions of this
code so far as they relate to procedure, or alleviate the punishment 
to be imposed upon conviction in any case, shall govern in all crim· 
inal actions in any way prosecuted or tried after the date upon wbirb 
it takes effect whether the offense was committed before or after 
such date. 
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