
JUSTICES' CODE. 

CHAPTER 1. 

TITLE AND APPLICATION OF CODE. 

§ 6818. Title. This act shall be known as the justices' oode
of the state of North Dakota. 

§ 8819. Application of code. The provisions of this code ff1s°'.W•1A881'are applicable throughout the state to all justices of the peace now · 'IS, 1881. ' c 
in office or hereafter chosen, and to every police magistrate acting aa'd. 
ex officio as justice of the peace,

CHAPTER 2. 

G E"N'EilAL POWERS OF JUSTICES OF THE PEACE. 

§ 8820. Office of justice, where. Every justice of the pellce
shall keep his office and hold his court at a place by him selected, 
which must be within the county, civil township, city or town as the 
case may be in which he may have been elected or appointed. 

§ 8821. Court always open. Clerk. A justice's court is
deemed to be always open and every judicial act of a justice is deemed 
to be the act of the court. A justice is his own clerk, but when 
required by law to reduce testimony to writing, he may employ a 
clerk for that purpose. 

§ 8622. Powers of. Subject to the provisions hereinafter con
tained, each justice of the peace has power and authority to hold a 
court, maintain order and decornm and take cognizance therein 
according to law of all actions or other judicial proceedings within 
his jurisdiction and hear, try and determine the same or make such 
orders therein as may be prescribed by law and to issue in such action 
or proceeding all lawful process which may be necessary or proper, 
and require and enforce ooodience thereto. 
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JUSTICES' CODE. General Power, 

§ 6623. Jurisdiction. Justices of the peace and their courts
have jurisdiction in all civil actions when the amount in controversy 
exclusive of costs does not exceed two hundred dollars; but. in no 
case do they have jurisdiction when the boundaries of or title to real 
estate comes in question. Subject to the foregoing restrictions the 
jurisdiction of each justice of the peace extends to the following 
actions and proceedings: 

1. An action for the recovery of money only when the sum for
whioh judgment is demanded does not exceed two hundred dol. 
lars. In applying this subdivision a counterclaim is to be deemed a 
separate and distinct action. 

2. An action to recover possession of personal property or its
value, when the value of the property together with the sum if any 
demanded as damages does not exceed two hundred dollars. 

3. An action given by statute to foreclose or enforce a lien upon
chattels, or trespassing animals, when the amount of the lien or 
damages claimed does not exceed two hundred dollars. 

4. An action for forcible detainer of real property irrespective of
value, when the amount demanded therein for rents and profits or 
dam�s does not exceed two hundred dollars. 

5. The entry of judgment by confession without action for an
amount not exceeding two hundred dollars upon the statement of a 
defendant authorizing judgment in a justice's court. 

§ 6624. Criminal jurisdiction. The jurisdiction and author
ity of justices of the peace to prevent the commission of public 
offenses, to institute searches and seizures, to require the arrest and 
detention of persons charged with crime, to require and accept bail 
and otherwise act as magistrates in matters of crime is prescribed 
by the code of criminal procedure. Each justice's court has also 
jurisdiction and authority coextensive with the county or judicial 
subdivision to hear, try and determine every criminal action in which 
the offense charged is punishable by a fine not exceeding one hun
dred dollars or by imprisonment in the county jail for a period not 
to exceed thirty days or by both such fine and imprisonment, and 
every other criminal action in which jurisdiction is specially con
ferred b_y law. 

§ 6626. Code of civil procedure, how far applicable. The
provisions of the code of civil procedure shall govern the proceedings 
in justices' courts as far as applicable when the mode of procedure is 
not prescribed by this code, but the powers of justices' courts are only 
as herein prescribed. 

§ 6626. Process without blanks. Every summons, execution
or other process issued by a justice of the peace except a subpcena 
must be issued without a blank left to be filled by another, otherwise 
it is void. 

§ 6627. Docket, entries in. Every justice of the peace shall
keep a docket in which shall he entered in continuous order with the 
proper date and at the time when each act is done: 

1. The title of each action or proceeding.
2. The object of the action or proceeding.
3. The issuance of process stating the particular process iBSned,

when returnable, and the return of the officer. 
4. The appearance of the parties either with or without process,

the manner in which they appear or their nonappearance accordiug 
to the facts. 
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5. A brief minute referring to every pleading or other paper,
motion filed in writing, and a concise statement of each pleading or 
motion made orally. 

6. Every ruling or decision of the court upon the pleadings or
upon the motion or application of a party. 

7. Every postponement stating upon whose application and to
what time. 

8. The demand for trial by jury, by whom made, the agreement
of the parties if any respecting the jury, the order for the jury, the 
issuance of a venire, to whom delivered and the time appointed for 
the return of the jurors and for trial. 

9. The return of the venire and the names of the jurors who are
impaneled and sworn. 

10. The names of all witnesses sworn and at whose request.
11 . The verdict of the jury when received, or if they are dis

charged for failure to agree, the fact of such discharge. 
12. The judgment of the court, separately stating the amount

taxed and allowed as costs. 
13. The stay of execution if a stay is taken.
14. The giving of an abstract to be filed in the district court.
15. The issuing of execution, when and to whom issued, the

renewal thereof if any and the return of the officer. 
16. A statement of all moneys received by the justice upon the

j udgment, from whom received and the disposition made of the same.
17. A minute of the appeal referring to the notice, undertaking

and other papers therein.
18. Every other matter or proceeding required to be entered by a

special provision of statute.
§ 6628. Docket, evidence ot: A justice's docket is deemed

true and correct as to all matters appearing therein as required by 
law and cannot be disputed in a collateral proceeding. The docket 
or a duly certified transcript thereof is competent evidence of the 
matters to which it relates. 

§ 6629. Docket to be indexed. A j ustice must keep an
alphabetical index to his docket, in which must be entered the names 
of the parties to each judgment with a reference to the page of entry. 
The names of the flaintiffs must be entered in the index in the
alphabetical order o the first letter of the family name. 

§ 6630. Docket to be deposited with successor. Every
justice of the peace upon the expiration of his term of office must 
deposit with his successor his official dockets and all papers filed in 
his office, as well his own as those of his predecessors or any other 
which may be in his custody to be kept ll'B public records. 

§ 663 1.  Docket, where deposited when vacancy occurs.
If the office of a justice becomes vacant by his death, removal or 
otherwise before his successor is elected and qualified, the docket 
and papers in possession of such justice must be deposited in the 
offic,e of some other justice in the township or county to be by him 
delivered to the successor of such justice. 

§ 6632 . Jurisdiction of successor. Any justice, with whom
the docket of his predecessor or of any other justice, is deposited as 
bereinbefore provided has the same Jurisdiction of all actions and 
proceedings entered in such docket and may exercise the same 
powers therein as if originally commenced before him. 
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JUSTICES' CODE. 

C H A P T E R  8 

PROCEDURE IN CIVIL ACTIONS. 

ARTICLE ! . - COMMENCEMENT OF AN AOTION. 

Proced1're• 

§ 6633. Actions, where commenced and tried. The
county in which a civil action in a justice's court must be commenced 
and tried is as follows: 

1. An action of forcible detainer or for trespass or other injury to
real property, or an action to recover specific personal property, or to 
foreclose or enforce a lien upon chattels or trespassing animals must 
be brought in the county in which the subject of the action or prop
erty upon which the lien is claimed is situated. 

2. An action to recover a penalty or forfeiture prescribed by
statute or to recover of a public officer, or his deputy, agent or surety 
for a violation of official duty or any act done by color of his office 
must be brought in the county in which the cause of action arose. 

3. Every other action must be tried in the county in which the
defendant or one of several defendants resides or is served with sum
mons, or in which a warrant of attachment is levied on property of 
the defendant except as provided in the next subdivision. 

4. An action upon a contract stipulating for payment at a par
ticular place may be brought in the county in which such place is 
situated. 

§ 6634. Minor's appearance, how made. The parties to a
civil action are the same as in the district court, but when a minor is 
a party he must prosecute or defend by guardian. If he has no gen
eral guardian, a special guardian must be appointed by the court. A 
special guardian may also be appointed in any case in which it ap
pears to be for the benefit of the minor. If the minor is plaintiff, the 
appointment must be made before issuing the summons. If the 
minor is defendant, the appointment shall be made at or before the 
time for answering. If the minor is not less than fourteen years of 
age, he may select the person to be appointed otherwise such selec
tion may be made by a relative or friend or by the court. 

§ 6636. Action, how commenced. An action in a justi<'.e's
court is commenced by the issuance of a summons or by the volun
tary appearance and pleading of the parties. An appearance for any 
purpose except to interpose or maintain an objection to the jurisdic
tion assumed under the proCPss is a voluntary appearance. 

§ 6636. Surety for costs, how given. Nonresidents. The
justice shall in all cases, when plaintiff is a nonresident of the state or 
a corporation before issuing a summons, require of the plaintiff suffi
cient surety for costs. 'Ihe  surety must be a resident of the county. 
His obligation shall be complete by simply indorsing the summons 
or signing his name on the complaint as security for costs. In all 
other case's the justice may in his disl'retion require surety for c.osts. 

§ 6637. Summons, what to contain. The style of the sum
mons shall be "1'he �tate of North Dakota." It must be addressed 
to the defendant and be signed by the justice and shall contain : 

1 . The name of the �ounty and the title of the court in which the
. action is commenced und the names of the parties thereto. 
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2. A direction that the defendant appear and answer the com
plaint  of the plaintiff before the justice at his office at a time and 
plac e therein specified . 

3. A sufficient statement of the cause of action to apprise the
defendant of the nature thereof. 

4. A notice that unless the defendant shall so appear and answer,
the plaintiff will take j udgment against him for a sum stated or other 
relief specified in the summons . 

§ 6638.  Attorney's name on summons. If the plaintiff
appears by attorney the name of the attorney must be indorsed on 
the summons. 

§ 6639.  Time for defendant's appearance. The time spcci
fiea in t lw summons for the appearance of the defendant shall be not 
less than three nor more than fifteen days from the date on which it is 
issu cl . 

§ 6640. Summons, how served. The summons may be served
by a sheriff, constable or any other person not a party to the action, 
and m ust be served and returned with proof of service in the manner 
prescribed for personal service of sum mons by the code of civil pro
cedure unless service is made by publication as provided in this code. 

§ 664 1 .  Summons in other counties, how served. In
every act ion triable in the county,  as prescribed by the first, second 
and fourth snbdivisi,Jns of sec tion 6633, the summons may be served 
in any county of the state . In other actions the summons cannot 
be served on a defendant out of the county of the justice by whom it 
was issued except : 

1 . When the action is  upon the contract or obligation of two or
more parties, one of whom·resides in the county and is served therein. 

2. When an attachment issued in the action is levied on property
of the ch• fendant within the county.

§ 6642. Service, how made. Service by delivery of a copy of
the sum mons to t he defrndant in person within the county must be 
mad 0 at least t hr0c days before tho time fixed for the appearance of 
the c ldl•rnlnn t .  S0rvice e lsewhere or personal service i n  auy other 
mode m ust he roach• at ll•ast seven days before the time fixed for the 
appearance of tho dcfemlant. 

§ 6643. Service by publication. In an action to foreclose or
enforce a lien upon chattels or trrspass i ng animals, or an action in 
w11ich nu attachment has been levied on personal property of the 
defe Jl ( lant within the county, if the summons is  returned not sen·cd , 
the plaintiff may at tho t imo therein specified for answeri1�g  apply 
for arnl reeoirn a second summons directing the defendant to appear 
and answer at a specified time  not less than twenty-five nor more than 
thirt y  days from tlw da t e  thNeof. Such application must be made 
upon a verified eomplaint a lleging tlu' l ien or levy rcliPd on and 
demand ing that tho properly bo appl ied to the sat i sfart ion of his 
claim .  and must be supporl<'d by a tti claYit ,  stat ing t ha t  to thr b0st 
knowkdw• .  informat ion and lwli0f of tht> person making it, pPrsonal 
serv irl' ul t lw  sum mons ca1 1not  be nrnch• upon tho cldencla n t  wi thin 
the s ta ll'  aud st r, l i ng h i s  post offi<'e adc l rC'SS or t lw fad that t ill' same 
is not knmrn .  Tlw su mmons must lw ,mbstanti a l ly in the fol lowing 
form til l ing blanks according to t l w  fads :  
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��t;�r.��� . �����: } ss.
C. D., plaintiff,

In Justice Court, 
Before . • • . . . . . . . • . . • • • •  J. P. 

vs. 
E. F., defendant.

The state of North Dakota to said defendant: 
By this second summons herein you are directed to appear 

before me at my office in ( designating the place) at . . . . . . . . .  o'clock 
. . . M. of the . . . .  day of . . . . . .  18 . . .  , there to answer the complaint of 
C. D. against you, alleging ( here give a sufficient statement of the
cause of action to apprise the defendant of the nature of the plaintiff's
claim and the particular property in question) ,  and demanding (here
state the demand) ;  and you are notified that unless you so appear and
answer the plaintiff will take judgment against you accordingly.

Given this . . • • .  day of . • • .  18 . . .
( Official signature of the justice. ) 

The justice shall indorse on the summons a direction to the effect 
that it may be served by publication in some newspaper of the county 
naming it, or in some newspaper elsewhere in the state if none is pub
lished in the county. Service of the summons may be made by publi
cation of the sa10e in one issue of said newspaper each week for three 
successive weeks, the last publication being at least three days before 
the time at which the defendant is directed to appear, and by forth
with mailing a copy of the summons postage paid and directed to the 
defendant at his post office address, unless it is stated in the affidavit 
that his address is unknown. But personal service of the summons 
on the defendant at any place in or out of the state, if made at least 
ten days before the time at which he is directed to answer, is equiva
lent to service by publication and mailing. The proof of service 
must be made by affidavit of some person having knowledge of the 
facts. 

ARTICLE 2. - APPEARANCE, POSTPONEMENT AND CHANGE OP VENUE. 

§ 6644. Appearance, in person or by attorney. In a jus
tice's court the parties may appear and act in person or by attorney 
and any person may act as attorney except a practicing attorney, or 
other person occupying the same room in which the justice has his 
office, or a person employed in serving the summons or venire. 

§ 6646. One hour for appearance. The parties are entitled
to one hour in which to appear after the time stated in the summons 
or any time fixed for further proceedings in the action and neither 
party is bound to wait longer for the other. 

§ 6646. Trial, when commenced. If neither party appears
within the time limited by the preceding section, the action shall be 
deemed discontinued and there shall be no further proceedings 
therein unless by the consent of both parties; if both parties appear, 
the case may be called when they appear, but if only one or more of 
the parties appear, the case shall not be called until the expiration of 
the hour and in either case shall be disposed of as hereinafter pre
scribed. 

§ 6647. Other justice called, when. In case of the sickness
or other disability or necesr;;ary absen<'e of a justice, on a return of 
a summons or at the timo appointed for a trial, another justice-
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of the same township or county may at his request attend in his 
behalf, &Dd thereupon is vested with the power for the time being of 
the justice before whom the summons was returnable. In that case 
the proper entry of the proceedings before the attendin� justice sub
scribed by him must be made in the docket of the Justice before 
whom the summons was returnable. If the case is adjourned, the 
justice before whom the summons was returnable may resume juris
diction. 

§ 6648. Postponements. The court may of its own motion or
on application of a party postpone the hearing or trial : 

1. For not exceeding one da1 if at the time specified in the sum
mons or order of tl:e court, the Justice is sick or engaged in the trial 
of another aotion. 

2. For not exceeding two days, if by amendment of a pleading or
allowance of time to plead or amend, a postponement is rendered 
necessary. 

3. For not exceeding three days, when a jury is required for the
trial of an issue of fact. 

4. For not exceeding thirty days, when a second summons is iasued
as prescribed by section 6643 of this code. 

§ 6649. Postponement by consent. The court may, by con
sent of the parties given in writing or in open oourt, postpone the 
trial to a time agreed upon by the parties. 

§ 66�0. Postponement by application. The trial may be
postponed upon the application of either party for a period not exceed
ing sixty days : 

1. The party making the application must prove by his own oath
or otherwise, that he cannot for want of material testimony, whioh he 
expects to procure, safely proceed to trial and must show in what 
respect the testimony expected is material and that he has used due 
diligence to procure it and has been unable to do so. 

2. The party making the application must, if required by the
adverse party, consent that the testimony of any witness of such 
adverse party, who is in attendance, may be then taken by deposition 
before the justice and that the testimony so taken mar be read on the 
trial with the same effect and subject to the same obJections as if the 
witness was produced; but the court may require the party making 
the application to state upon affidavit the evidence which he expects 
to obtain ; and if the adverse party thereupon admits that such evi
dence would be given and agrees that it be considered as actually given 
on the trial or offered and overruled as improper, the trial must not be 
postponed. 

3. If the trial is postponed, the depositions of witnesses residing
out of the county or state may be taken either upon commission 
issued by the justice or upon notice to take depositions in the same 
manner as is provided by the code of oivil procedure ; and such depo
sitions shall, when completed, be directed to the justice and be pub
lished by the justice in the same manner as depositions are published 
by the clerk of the district court. 

§ 666 1 .  Postponement, time of. No postponement shall be
granted as prescribed in the preceding section for more than five days, 
unless thf. party applying for the postponement files an undertaking 
executed by a sufficient surety approved by the justice to the effect 
that he will pay to the adverse party all costs which he shall recover 
in the action. If the application is made by the defendant in an 
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JUSTICES' CODE. Procedure. 

action of forcible detainer, the undertaking must be to the effect that 
the surety will pay to the plaintiff whatever sum he shall recover in 
the action including all rents and profits that shall accrue to him 
during the postponement. 

§ 6662. Change of venue. The court may at any time before
the trial, on motion, change the place of trial in the following cases : 

1. When it appears to the satisfaction of the justice before whom
the action is pending by affidavit of either party that such justice is a 
material witness for either party. 

2. When either party makes and files an affidavit that he believes
he cannot have t fair and impartial trial before such justice by reason 
of the interest, :t,rejudice or bias of the justice. 

8. When from any cause the justice is �qualified from acting.
4. When the justice is sick or unable to act.
§ 6663. Place of trial. One change. The place of trial can

not be changed on motion of the same party more than once. When
the court orders the place of trial to be changed, the action must be
transferred for trial to a justice's court the parties may agree upon,
and if they do not so agree, then to the next nearest justice's court in
the same county.

§ 6664. Proceedings on change of trial. Jurisdiction.
From the time the order changing the place of trial is made, the 
court to which the action is thereby transferred has the same juris
diction over it as tl' ough it had been commenced in such court. After 
an order has been made transferring the action for trial to another 
court the following proceedings must be had : 

1. The justice ordering the transfer must immediately transmit
to the justice of the court to which it is transferred, on payment by 
the party a�1plying of one dollar for the transcript, all the papers in 
the acti<;m together with a certified transcript from his docket of the 
proceedings therein. 

2. Upon the receipt by him of such papers the justice of the
court to which the case is transferred must issue a notice stating 
when and where the trial will take place, which notice must be served 
upon the parties at least one day before the time fixed for trial, unless 
such notice is waived by consent of the parties entered on the docket. 

ABTIOLE 8. - PLEADINGS AND ISSUES. 

§ 666 6 .  Pleadings, what constitute. A pleading in a jus
tice's court is not required to be in any particular form, but must be 
HO expressed as to enable a person of common understanding to know 
what is intended. The pleadings may be oral or written and need 
not be verified unless otherwise specially prescribed. 

§ 6666. Pleadings, order of. The pleadings are as follows :
I . The complaint of the plaintiff.
2. The demurrer of the defendant to the complaint.
8. The answer of the defendant to the complaint.
4. The demurrer of the plaintiff to the answer.
5. The reply of the plaintiff.
6. The demurrer of the defendant to the reply.
§ 6667. Issues, how classified. An issue arises upon the

pleadings when a fact or conclusion of law is maintained by one party
and controverted bv the other. Issues are of two kinds :
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1 .  Of law ; and, 
2 . Of fact.
§ 6658 . Issues of law. An issue of law arises upon a demurrer

to the complaint, answer or reply or to some part thereof. 
§ 6659. Issues of law, determined by court. Issues of law

must be determined by the court and be disposed of in the order in 
which they are presented before the trial of an issue of fact. 

§ 6660. Complaint. The complaint is a concise statement of
the facts constituting the plaintiff's cause of action with a demand for 
judgment, specifying the sum of money or the relief claimed. 

§ 666 1 .  Demurrer, when. The defendant may before answer
ing demur to the complaint or to any cause of action therein alleged 
upon one or more of the grounds enumerated in section 5268 of the 
code of civil procedure . ·when any of the matters therein enumerated 
<lo not appear upon the face of the complaint, the objection may be 
taken bv answer. 

§ 6662 .  Proceedings after demurrer. If a demurrer to the
complaint  or to any causo of act ion therein is sustained, the plaintiff 
may amend with in  suoh time not exceeding two days as the court 
allows. If tho demurrer is overruled, the defendant m ust answer 
forthwith .  

§ 6663.  Answer. The answer may contain a general denial of
each al legation of the complaint or any distinct cause of action therein, 
or a spcC' ific denial of one or more of the material allegations thereof. 
It may also state in a plain and direct manner new matter constitut
ing one or more defenses or counterclaims cognizable in a j ustice's 
court . 

s 6664. Demurrer to answer. The plaintiff may demur to 
th� arn-iwPr, or to tho now mat t or al kgNl therein bcC'auso it does not 
state fuet �  sufficient  to consti tute a dufense or counterclaim, as the 
casP mav be.  

� 6665 . Proceedings after demurrer. If  th() demurrer is 
sustai ned ,  the defendan t may amend his answer within suC'h t ime not 
exceecl i n� two clays as the court al lows. If tho demuner is overruled 
the plain t i ff may rqily forthwith but no reply is necessary except to 
a cotmfl-r<'laim .  

§ 6666.  Ai;nendments, when allowed. Either party may be
al lowr1 l  lo amend his pleading at any t ime before the conclusion of 
the trial or on appral ,  i f  subst antial j ustire wi l l  be promoted th0roby, 
but when an aml·nclmC'nt is offered after issue joined and i t  appears 
to tho  safo,fac t ion of the court that a postponement will lw('ome 
necessary to the adYCrso party in consequence of such amendment, 
the court shall allow tho amendment only upon payment of cost s to 
tho adver.'ie party in sneh sum as may bo deemed just. 

s 6667. Demurrer to amended pleading. When a pk,e.cl ing 
is a 1 1 H•rnkd the adverse party may dem u r, answer or reply forthwith, 
or wi t h i n  such time not exceed ing two days. as the court allows. 

� 6668. Genuineness of exhibits, how admitted. If the 
plain t i ff annexes to his < ·um pla int or fi les w it h  the j u stice at tho t ime 
of issu i n g  the summon,; the original  or a copy of the promissory 
note ,  h i l l  of exC'hange or other wri tten obligation for the payment of 
mmH ·y u pon wh iC'h tht- nrt ion is brought ,  tho defendant is <l<•emed to 
admi t  t lw gennincn!' ss of the  signature of t h P  makers, indorsers, 
guarmi l < >r�, acceptor:-; ur assignors thereof, unler-s he specifically 
denies thl· same in his answer and veri fies the answer by his oath .  
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§ 6669. Pleadings when in writing and verifted. The
pleadings must be in writing, and be verified, in an action of forcibe 
detainer, or an action to recover damages for an injury to real prop
erty. No issue arises upon an allegation of title or boundary in a 
complaint in such action unless such allegation is specifically denied 
in the answer. 

§ 6670. Title to real estate. A question of title or boundary
to real estate cannot be determined in a justice's court and when such 
question arises upon a material issue joined as prescribed in the pre
ceding section, the justice must order a dismissal of the complaint 
and render ju<hrment against the plaintiff for costs. When the ques
tion is not disclosed by the issue, but is manifested by controversy in 
the evidence as to a fact which is material to the plaintiff's cas& 
under a denial in the answer, the justice must discontinue the trial 
and order a dismissal of the complaint, specifying the reason for suoh 
diomissal and give judgment against the plaintiff for costs, to which 
end he may take the case from a jury if necessary. 

§ 6671. Title to real estate. District court. The defen
dant may, with or without other matter of defense, set forth in a veri
fied answer fa0ts showing that the title or boundary to real estate will 
come in question as a defense to the action or any distinct cause of 
action alleged in the complaint and may thereupon have the sam& 
transferred to the district court for the purpose of enabling him to
maintain his defense by paying the justice a fee of one dollar for 
making a transcript and filing an undertaking executed by sufficient 
sureties to be approved by the justice, to the effect that he will pay 
all costs that may be adjudged against him in the district court not 
exceeding one hundred dollars. When the foregoing requirements 
are complied with the justice must immediately transfer the action 
accordingly and certify the pleadings and other papers with a tran
script of his docket showing the reason of such transfer to the dis
ttic1 court of his county, but if the action is transferred in part only, 
he must retain copies of the original papers. The district court 
acquires jurisdiction from the time when the papers are filed with 
the clerk and the action is deemed to be at issue therein ten days 
after the docketing. In other respects the proceedings therein shall 
be the '?)'.Ille as if the action was originally commenced in that court.

ARTICLE 4. - PROVISIONAL REMEDIES. 

§ 6672. Attachment, writ of, when issued. In a case men
tioned in section 5352 of the code of civil procedure, a writ to attach 
the personal property of the defendant may be issued by the justice 
at the time of or after issuing the summons and before answer on 
receiving an affidavit by or on behalf of the plaintiff, stating the same 
facts as are required to be stated by the affidavit specified in section 
6356 of the code of civil procedure. 

f 6673. Undertaking for attachment. Before issuing the 
'\'\Tlt the justice must require a written ·mdertaking on the part of the 
plaintiff with two or more sufficient sureties, in a sum not less than 
fifty nor more than three hundred dollars to the effect that if the 
defendant recovers judgment, the plaintiff will pay all costs that may 
be awarded to the defendant and all damages which he may sustain 
by reason of the attachment not exceeding the sum specified in the 
undertakine:. 
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§ 6674. Requisites of the writ. The writ may be directed to
the sheriff or any constable of the county and must require h im to 
attach and safely keep all the personal property of the defendant 
within his county not exempt from execution, or SQ much thereof as 
may be sufficient to atis fy the plaintiff's demand, the amount of 
which must be stated in  conformity with the complaint, un less the 
defendant give hi ecur i ty b�· the undertaking of two sufficient 
ureties Jn an amount sufficient to satisfy such demand besides

co ts, in which case to take such undertaking. 

§ 6675. Service and return ofwrit. The writ may be served
by the sheriff or any constable of the county in which it is issued 
and  returned in the same manner as warrants of attachment are 
served and returned i n  actions in the district court and with the same 
force and effect. 

§ 6676. Claim and delivery, proceedings in. In an action
to recover po session of personal property the pla int iff may, at the 
t ime of is u i ng  the ummons or at any time thereafter before answer 
claim the delivery of such propet'ty to h im ; and art icle 2 of chapter 
9 of the code of c iv i l  procedme is appl icable to such cla im when 
made in j ustices' cou rt, the powers therein gi ven and du ties i mfosed
on sheriffs being  extended to constables and the word "j ustice' sub
s titu ted for "judge." 

OARNI HlltENT AN D MODE OF PROCEDURE. 

§ 6676a. Procedure. When any creditor shall be entitled
to proceed by garnishment, as prescribed by sect ions 5382 to 5402 
incl ush·e, such proceedi ngs may be had in any j ust ice's comt prO'})· 
erly hav ing j urisd iction of the subject matter, and the mode of pro
ced u re there in ,  and the law appl icable thereto, when not otherwise 
presct· ibed or provided, sha l l  conform a-S nearly as practicable to 
the prov is ions of said Rections, the j u st i ce, unless otherwise pro
h ib ited by law, hav ing the powers in said sections conferred upon 
the "j udge" and "clerk of  the cou rt," and the powers and duties of 
sheriffR being extended to constables ; provided, that in a j ust ice's 
court no real property sha l l  be subject to garn ishment, and no gar
n i shment proceed i n gs can be had when the amount for wh ich judg
men t is demanded of the defendant i s  l ess than ten dol lars, exclus ive 
of costs, and  no j udgment sha l l  be rendered aga inst a garn ishee 
wlwre the j udgment aga i n st the defendant  is less than ten dol lars, 
eX < " l us iYe of costi-, nor where the indebtedness of the garn i shee to the 
def Pndant, or  the Ya l u e  of the property of the defendant in h i s  
ha nds or  under h i s  control i s  less tha n ten dol l m·s. a nd n o  garn i shee 
Rba l l  be beld  l i able to a pla i n t iff  in a greater s um than two hu ndred 
dol lars, excl  n R i ,e of costs. 
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1 2, c. 82, 189'1. § 6676b. Form of summons. The garnishee summons shall b&r issued by the justice upon like affidavit as in district court, and shall be substantially in the following form : State of North Dakota, } Befo��. �.�s.t���•� .����• . . . . . .  .County of. . . . . . . . . . . . . . . . . . . . Justice of the Peace. A. B. Plaintiff, vs. C. D., Defendant, andE. F., Garnishee.The state of North Dakota to said garnishee : You are hereby summoned pursuant to the annexed affidavit, as a garnishee of the defendant C. D., and required to appear before me at . . . . . . . . . . . . . . . . . . . .  in the . . . . . . . . . . . . . .  of . . . . . . . . . . . . . . . . •on the . . . . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . . . .  A. D., 1 . . . .  , at . . . . . . . . o'clock in the . . . . . . . . . . . .  noon of said day and answer upon oath according to law whether you are indebted to or have in your possession or under your control any personal property belonging to such defendant, or in lieu of so appearing before me on said day you may at any time prior thereto tile with me your sufficient affidavit as provided in sections 5389 and 5390, and in case of your failure to so appear or to tile such affidavit you will be liable to further proceedings according to law ; of which the said defendant will also take notice. 
Justice of the Peace. 

To be served not later than . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  J. P. 
1 a, c. 82, 1891• § 6676c. How summons shall be served. The garnishee sum-rev. mons and annexed affidavit shall be served as provided in sections 5385 and 5386, except that the service upon the garnishee must be made not less than seven nor more than fifteen dayt3 before the time specified in the garnishee summons for his appearance before the justice, and the service upon the defendant or his attorney must be made within four days aifter service upon the garnishee. It shall not be necessary for the plaintiff to S<:rve upon the garnishee any copy or the complaint in the action. When the garnishee summons is served upon the garnishee he may demand his traveling fees and fee for one day's attendance, and if the same be not paid or tendered to him he shall not be obliged to appear and answer or tile any affidavit or be otherwise liable as garnishee in the action. Such fees shall be the same as witness fees in justice's court. u .  c. 82,  1811'1. § 6676d. Filing of affidavit. If at the time specified in therev. garnishee summons the garnishee shall appear before the justice in person he shall be examined upon oath concerning bis indebtedness or liability to the defendant substantially as outl ined in section 5390, except that no disclosure of real property need be made, and the substance of his examination, taken down in writing by the justice and subscribed by the garnishee upon oath, shall be equivalent to and have the same effect as the affidavit provided for in sections 5389 or 5390, as the case may be. If the garnishee before the time fixed in the summons for him to appear and answer shall make and file with tpe justice his affidavit SU'bstantially as provided for 
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in sections 5389 or 5390, as the case may be, such affidavit shall be 
in lieu of and equivalent to an appearance and shall have the same 
effect as provided in such last named sections. 

§ 6676e. When court may render judgment. If any garnishee
having been duly summoned, unless be shall have demanded bis 
witness fees and the same shall not have been tendered, shall fail 
to appear and answer or to file bis affidavit as required by the gar• 
nishee summons the court may render judgment against him as pro
vided in section 5391. A plaintiff' electing to take issue upon the 
affidavit of the garnishee must within ten days from the date fixed 
for appearance and answer serve written notice to that effect upon 
the garnishee, whereupon the ·proceeding may be as provided in 
section 5393. If a defendant desire to defend the garnishment pro
ceedings upon the ground that the ind�btedness or property involved 
is exempt from execution, as contemplated in section 5395, such 
defense must be interposed at the time fixed for the garnishee's ap
pearance or within three days thereafter, unless the justice, upon 
good cause shown, shall grant a longer time. 

ARTICLE 5 .- FORCIBLE DETAINER. 

§I 667&-e879

Bl s, 6, 1, c. a, 
189'1 . 

rev. 

§ 6677. Forcible detainer, when maintainable. This action a 34, Jos. c.
is maintaina.ble :  

1. When a party has by force, intimidation, fraud o r  stealth
entered upon the prior actual possession of real property of another 
and detains the same. 

2. 1When a party after entering peacably upon real property
turns out by force, threats or menacing conduct the party in  posses
sion ; or, 

3. When he by force, or by menaces and threats of violence un
lawfully holds and keeps the possession of any real property whether 
the same was acquired peacably or otherwise ; or, 

4. When a lessee in  person or by subtenant bolds over after the
termination of his lease or expiration of bis term, or fails to pay bis 
rent for three days after the same shall be due ; or, 

5. When a party continues in possession after a sale of the real
property under mortgage, execution, order of any judicial process 
after the expiration of the time fixed by law for redemption and 
after the execution and deliverv of a deed. 

6. When a party continues wrongfully in possession after a judg•
ment in partition or after a sale under an order or decree of a county 
court. 

§ 6678. Notice to quit. In all cases arising under su lxlivisions I 35, Jos. c.
4, 5 and 6 of the preceeding section, three days' w1·itten notice to quit 
must be given to the lessee, subtenant or party in possession be-fore 
proceedings can be instituted, and may be served and returned i n  
like manner as a summons i s  served and returned. 

§ 6679. Legal representative may bring action. The legal !I 36, Jos. c.
representative of a person who mi�ht have been plaintiff if alive 
may bring this action after his death. 

1367 



I I. o. 871 1881.am'u. 

I n, Jos. a.am'd. 

I L'I, Jos. 0.am'd, 

I II, Joa. (1.am'd. 

1 1&.  Joe. o.am'd. 

1 -. Jos. c. 1, c. 33. 1879,am'd, 

1 118. Jos. c. 1, o. 3:i. 181".am'd. 

I N, Jos. C.
1, C, 33, li-7�. 

am•u. 

JUSTICES' CODE. Procedure. 

§ 6680. No joinder of action. Counterclaim. An action
under the provisions of this article cannot be brought in connection 
with any other except for rents and profits accrued or damages aris
ing by reason of the defendant's possession. No counterclaim can 
be interposed except as a set-off to a demand made for damages or 
rents and profits . 

.ARTICLE 6. - TBIAL OP IssuEs OF FACT, 

§ 668 1 . Issues of fact. An issue of fact arises:
1. Upon a material allegation in the complaint controverted by

the answer, or, 
2. Upon new matter in the answer not admitted in the reply ; or,
S. Upon new matter in the reply.
§ 6682. Issue of fact, how tried. Issues of fact must be tried

by jury unless a jury is waived. When a jury is waived, the court 
must try the issues, hear the allegations and proofs of the respective 
parties and render judgment thereon. 

§ 6683. Trial, commences when. Subject to the provisions
of article 2 of this chapter the trial must commence as soon as the 
issues are joined or as soon as the jury is impaneled, and continue until 
concluded without an intermission for more than twenty-four hours 
at any one time; if either party fails to appear at the time fixed for 
the trial, it may proceed at the request of the adverse party. 

§ 6684. Jury, how waived. A jury is waived:
I. If neither party before the commencement of the trial demands

a jury as prescribed in the next section. 
2. If either party fails to appear at the time fixed for the trial.
§ 6686. Jury, deposit for. When an issue of faot is joined,

eitber party may demand a trial by jury on depositing with the 
justice a sum sufficient to pay the jurors their fees for one day's 
attendance. 

§ 6686. Jury, how composed. The jury shall be composed of
six residents of the county having the qualifications of jurors or of 
any number less than six if the parties so agree, who shall be 
selected, summoned and impaneled as hereinafter prescribed.. 

§ 6687. Jury, how drawn. Unless the persons to be sum
moned are named in the agreement of the parties, the justice shall 
write down the names of eighteen residents cf the county competent 
to sit as jurors, and from the list so prepared, the parties alternately, 
beginning with the party demanding the jury, shall strike out one 
name each until there remains only the number required to consti
tute the jury. If either party refuses to strike out a name the justice 
shall act for him. The Justice shall thereupon issue his venire to 
the sheriff or any constable of the county commanding him to sum
mon the persons so selected or agreed upon, as the case may be, to 
appear forthwith or at a fixed time and place stated therein, to serve 
as jurors in the trial of the action. 

§ 6688 . Jury, venire how served. The officer shall, without
unnecessary delay, serve the venire upon each of the persons therein 
named by reading the same to him and shall state in his return t.be 
name of each person served and the name of each person who canuot 
be found. A person disobeying a venire may be compelled to appear 
or be punished for a failure to appear in the same manner as a witness 
who disobeys a subpmna. 
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§ 6689. Talesmen. If the persons so summoned do not all
appear at the proper time, the justice must require the absentees to 
be brought in or cause others to be substituted or if any person 
appearing as a juror is excused for legal cause before the jurors are 
sworn to try the issue, others must be substituted until the required 
number of jurors is obtained. The persons so required must be 
;aelected and summoned forthwith as hereinbefore prescribed from a 
list containing three times as many names as there are jurors to be 
.substituted. 

§ 6690. Jurors, examination of. Upon the appearance of a
.sufficient number, the jurors must at the request of either party be 
first sworn to answer truly all questions that may be propounded to 
them by the court or by the parties as to their qualifications to sit as 
jurors in the trial of the action and may thereupon be examined 
accordingly. 

§ 6691 . Challenges, how tried. Challenges to individual
jurors are allowed for the same causes as in a civil action in the dis
trict court, but must be taken before the jurors are sworn to try the 
issue, and every challenge must be tried in a summary manner by 
the justice on the examination of the juror or other witnesses under 
-oath. 

§ 6692. Oath of jury. As soon as a sufficient number are
secured and accepted, the justice shall administer to the jurors the 
following oath: " You, and each of you, do solemnly swear ( or 
affirm as the case may be )  that you will well and truly try the mat
ters in issue between the plaintiff and defendant and a true verdict 
rendered according to the evidence." 

� 6693. Duty of jury. After the jurors are sworn to try the 
iesue, they must sit together and hear the allegations and proofs of 
the parties, which must be delivered in public in the presence of the 
justice and as nearly as may be in accordance with the practice in 
the district court. 

§ 6694. Jury, when discharged. The jury cannot be dis
-oh�rged after they s:re sworn until they have agreed upon and returned 
their verdict, unless for good cause the court sooner discharges them. 

§ 6696. Questions of law, how decided. The justice must
-decide all questions of law arising in the progress of the trial, but 
must not instruct the jury upon the law of the case, nor express an 
opinion as to any matters of fact in controversy therein. 

§ 6696. Oath to officer. After hearing the proofs and allega
ti�ns, the jury may decide in court or may retire for consideration. 
If they do not immediately agree, an officer must be sworn to the 
following effect: 

You do swear that you will keep this jury together in some quiet 
.and convenient place ; that you will not permit any person to speak 
to them nor speak to them yourself unless by order of the court., or 
to ask them whether they have agreed upon a verdict ; and that you 
will return them into court when they have so agreed or when ordered 
by the court. 

� 6697. Verdict of jury. The verdict of the jury must be in 
wnting, and be signed by all the jurors or by one of them as foreman. 
When they have agreed upon their verdict they must render it pub
licly to the j ustice and it must be entered in the docket immediately, 
but if the verdict is not in proper form, the justice may inform the 
jury accordingly and require them to correct the same. 
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§ 6698. Verdict, form of. The verdict shall be as follows :
I. In an ac:tion to recover possession of personal property, to the

effect that the jury find the plaintiff or defendant entitled to posses
sion or if not in possession, to a delivery of the property therein. 
described, specifying its value article by article and to damages, if 
claimed for it.s detention, in a sum therein stated as assessed by the
jury. If the finding is in favor of the plaintiff as to part of the 
property, the verdict shall contain a like finding in favor of the defend
ant as to the residue. 

2. In an action of forcible detainer when in favor of the plaintiff,
to the effect that he is entitled to a delivery of possession and to rents, 
profits and damages if claimed, in a sum assessed by the jury. If in 
favor of the defendant a finding to that effect is sufficient. 

3. In other actions, when in favor of the plaintiff or plaintiffs to
the effect that the jury find for him or them and assess the amount of 
the recovery at a sum therein stated in dollars and cents; or if there 
are several defendants, to the effect that the jury find for the plaintiff• 
and assess his recovery at a sum stated as against all or against one 
or more of the defendants by name as the case requires. When in, 
favor of the defendant or one of several defendants, to the effect that 
the jury find for him or them designating each by name if neceSSll.ry r 

and assessing the amount of his recovery, if determined in his favor,. 
upon a counterclaim.  

4. When the plaintiff is  entitled to satisfaction of  the amount
expressed in the verdict out of personal property of the defendant by· 
virtue of a mortgage or other lien, the verdict shall contain a further 
finding to that effect with a particular description of the property. 

§ 6699. Proceedings when jury disagree. If the juror&
are discharged without rendering a verdict or because they cannot 
agree, the court shall proceed again to trial as in the first instance
until a verdict is rendered. 

§ 6700. :Motion in arrest of judgment not entertained.
No motion in arrest of judgment or to set aside a verdict oan be enter
tained in a justice's court. 

A.RTICLE 7. - JUDGMENT AND CoBTS. 

§ 6701 .  Judgme�t by o�nf�s�ion. Judg�ents �pon confes
sion may be entered m any Justice s court specified m the con
fession. 

§ 6702. Judgment by default. When the defendant fails to
appear and answer or demur at the time specified in the summons or 
within one hour thereafter, then upon proof of service of the sum
mons the following proceedings must be had : 

I. If the action is based upon a contract and is for the recovery of
money or damages only, the court must render j udgment in favor of 
plaintiff for the sum specified in the summons. 

2. In all other actions the court must hear the evidenee offered by
the plaintiff and must render judgment in his favor for such a sum 
not exceeding the amount stated in the summons, as appears by such 
evidence to bo just. 

� 6703 . Judgment in certain cases. In the following cases 
juagment must bo rendered in favor of the plaintiff in like manner aa 
upon failure of the defendant to answer or demur: 
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1. When the complaint has been amended and the defendant fail&
to answer it as amended within the time allowed by the court. 

2. When a demurrer to the complaint has been overruled and the
defendant fails to answer forthwith. 

3. When a demurrer to the answer has been sustained and the
defendant fails to amend the answer within the time allowed by the 
oourt. 

§ 6704. Judgment affecting personal property. When
service of the summons has been made under the provisions of section 
6643 of this code and the deft,ndant has not appeared, no money 
judgment shall be rendered, but the court shall find the amount due 
and the particular property liable therefor and render judgment for 
the satisfaction of said amount out of said property by execution. 

§ 6706. Judgment of dismissal Judgment that the action
be dismissed without prejudice to another action may be entered with 
oosts to the defendant in the following cases : 

1 . When the plaintiff voluntarily dismisses the action before it is
finally submitted. 

2. When he fails to appear at the time specified in the summons
or to which the action has been postponed or within one hour there
after. 

3. When a demurrer to the complaint has been sustained and the
plaintiff fails to amend within the time allowed by the court. 

4. When it appears at the trial that the action is brought in the
wrong county. 

� 6706. Judgment, how set aside. The court may relieve. 
either party from a judgment taken against. him by reason of his 
failure to appear or plead or amend. Application for such relief 
must be made within thirty days after the entry of such judgment. 
upon affidavit showing good cause therefor and after three days' 
notice to the opposite party. If the application is granted, the court 
shall set aside the judgment and fix a new day for further proceed
ings in the action and cause notice thereof to be given to the other 
party if he is not present at the hearing, which notice may be served 
either personally or by mail. The court may in i ts discretion before 
setting aside the judgment require the applicant to pay the costs of 
the action which have already accrued. 

§ 6707. Judgment, when entered. When a trial by jury has
been had, judgment must be entered by the justice at once in con
formity with the verdict. 

§ 6708 . Judgment by court, when entered. When the
trial is by the court, judgment must be entered at the close of the 
trial. 

§ 6709. Excess of judgment remitted. When the amount
found due to either party exceeds the sum for which the justice is 
authorized to enter judgment, such party may remit the excess and 
judgment may be rendered for the residue. 

§ 67 10.  Judgment in claim and delivery. In actions to
recover the possession of personal property the judgment must be 
entned substantially in the form required by section 5484, code of 
civil procedure. 

§ 67 1 1. Judgment in attachment. The judgment. in an action,
in which specific personal properly is held liable to the plaintiff's 
demand by reason of a lien or the levy of an attachment thereon, shall 
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state what particular property is liable, and why, and the judgment 
operates as a lien on the property so designated. 

§ 6712. Judgment in forcible detainer. A judgment in
favor of the plaintiff in an action of forcible detainer shall be for 
delivery of possession to the plaintiff and for the amount of rents and 
profits and damages found in his favor when claimed by the complaint. 

§ 6713. Offer of judgment, costs. If the defendant at any
time before the trial offers in writing to allow judgment to be taken 
against him for a specific sum, the plaintiff may upon producing and 
filing such offer with the justice immediately have judgment therefor 
with the costs then accrued, but if he does not accept such offer before 
the trial and fails to recover in the action a sum greater than the offer, 
he cannot recover costs, but costs must be adjuclged against him and 
if he recovers, be deducted from his recovery. The offer and failure 
to accept it cannot be given in evidence nor affect the recovery other
wise than as to costs. 

§ 6714. Costa taxed. The justice must tax and include in the
juJgment the costs allowed by law to the prevailing party. 

§ 671�.  Costa, when not allowed. A party cannot recover
as costs any expenses by him incurred for the service of summons or 
other process by any person not an officer. The party demanding a 
jury cannot recover any costs thereby incurred : 

1. In an action for the recovery of specific personal property
when the value of the property which he recovers is less than twenty
five dollars. 

2. In any other action if he is the plaintiff and recovers judgment
for less than twenty-five dollars exclusive of costs, or if he is the defend
ant and the sum which he recov�rs if any exclusive of costs together 
with the sum demanded by the plaintiff is less than twenty-five dol
lars. But this subdivision does not apply to an action of forcible 
detainer. 

§ 6716. Attorney's fees. When the party entitled to ooets
has appeared in the action by an attorney duly authorized to practice 
in the courts of this state, but not otherwise, there shall be allowed 
for his reimbursement and included in the costs a sum to be ascer
tained as follows: 

1. In an action of forcible detainer, to either party recovering
judgment, ten dollars. 

2. In any other action, to the plaintiff if he recovers twenty-five
dollars or less, a sum equal to twenty per cent of the judgment exclu
sive of costs; if he recovers more than twenty-five dollars and not 
more than fifty dollars, five dollars ; if he recovers more than fifty 
dollars, a sum equal to ten per cent of the judgment exclusive of 
costs; or, 

3. The defendant recovering judgment, a sum determined in like
manner upon the judgment demanded by the plaintiff. 

4. In an action for the recovery of personal property the value of
the property as determined in the action shall be deemed part of the 
judgment recovered or demanded for the purposes of this Bt'ction. 

§ 671 7. Abstract of judgment. Form. Fee. The justice,
on demand of a party recovering judgment and payment of a fee of 
one dollar, must deliver to him a certified abstract of the judgment to 
be filed in the district court, if there is outstanding no execution 
issued thereon. A minute of the delivery of the abstract must be 
entered in the docket and thereafter no execution shall be issued by 
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the justice. Such abstract may be in the following form, filling 
blanks according to the facts: 

State of North Dakota, l
as County of ••••.....•• , •

C. D., plaintiff,
vs. 

E. F., defendant.

In Justice Court, 
Bef�re ................ J.P. 

Judgment entered (giving date thereof) in favor of plaintiff (or 
defendant) and against defendant ( or plaintiff) for ........ dollars, 
and costs taxed at ....... dollars, of which . . . . . . . dollars remains 
unsatisfied. I certify that the foregoing is a true and correct abstract 
of the judgment in said action ( as appears upon the docket of said 
justioe now in m_y custody). 

( Date of certificate and official signature of justice.) 

ARTICLE 8.-STAY OF Eu:cUTION, 

§ 6718. Stay of execution. Execution upon a judgment for
money only may be stayed in the manner hereinafter provided for a 
period of time from and after the date of the judgment., deUlrmined 
as follows: 

1. For two months if the amount of the judgment including costs.
does not exceed fifty dollars. 

2. For four months if the amount of the judgment including oosts.
exceeds fifty and does not exceed one hundred dollars. 

3. For six months if the amount of the judgment including costs.
exceeds one hundred dollars. 

But no stay is allowed under the provisions of this section without 
the consent of the owner and holder of the judgment when it is ren
dered for wages of a mechanic or laborer or for moneys received in a 
fiduciary capacity or for breach of any official duty or against a cor
poration or awards execution against specific personal property. 

§ 6719. Stay, how effected. The stay is effected by an under
ta1i.ing on the part of the judgment defendant entered on the docket 
of the justice and signed by one or more sufficient sureties of the 
county having the qualifications of bail in oivil actions and justify
ing thereto to the effect that in consideration of the stay allowed by 
law, each acknowledges himself indebted to the plaintiff by virtue 
of the judgment for the amount of the same including costs, and 
undertakes that payment thereof will be made at or before the 
expiration of such stay. Such stay operates to suspend the execu
tion of the judgment if executed within ten days after the rendition 
thereof, but not otherwise. 

§ 6720. Stay recalls execution. When a stay is effected, if
execution has been issued, the justice must deliver to the judgment 
debtor an order directing the officer holding the execution to stay all 
proceedings on the same. On presentation of the order and payment 
of his fees accrued on the execution the officer must suspend 
proeeedings accordingly, and deliver or relinquish to the debtor all 
property levied on or money collected under or by virtue thereof; but 
if his foes are not paid, he may retain so much of the property or 
money as may_ be necessary to satisfy the same. 

§ 6721. Execution after stay. If the judgment is not satis
fied in full at the expiration of the-stay, execution shall issue against 
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.. the judgment debtor and the surety in said undertaking, describiug 
him as such, with the same effect as though the judgment was 
against all. The officer receiving the execution shall certify in his 
return the amount if any collected or received from the surety; and 
thereupon after five days' notice to the principal debtor the surety 
may, on motion, have judgment entered by the justice in his favor 
for the amount so certified against said debtor, unless he files an affi
davit stating that he has a valid defense or counterclaim against the 
surety making the application, but no judgment shall be so entered 
.after the expiration of three months from the return of the execution. 

§ 6722. No appeal, when. A party cannot appeal after taking
a stay of execution as herein provided. 

ARTICLE 9.- EXECUTION. 

§ 6723. Execution, when issued. The judgment of a jus
tice's court is enforced by process of execution. When the process is 
not stayed or suspended by any provision of this code, execution may 
.issue at any time within five years after entry of judgment, but not 
.afterwards, on application of the party in whose favor it was rendered 
or his legal representative to the justice who entered the same or his 
successor in office, or other justice who has custody of the docket. 

§ 6724. Execution for money. No execution shall be issued
upon a judgment for the recovery of money until after the expira
tion of ten days from the time of the entry of judgment, unless there 
is filed with the justice before the issuance of the execution an affi
davit made by the judgment creditor, his agent or attorney, stating 
that unless an execution is issued before the expiration of such ten 
days the judgment creditor is in danger of losing the amount of his 
claim. 

§ 6725. Execution, requisites o:t: The e�ecution must be
directed to the sheriff or any constable within the county and must 
be subscribed by the justice and bear the date of its delivery to the 
officer. It must intelligibly refer to the judgment, stating the names 
of the parties thereto, in whose favor, against whom, the time when, 
the county where and the name of the justice before whom the judg
ment was rendered; and it must be made returnable to the justice 
within thirty days after its date. 

§ 6726. Execution, contents of: .An execution issued upon
.a judgment for a sum of money must state in the body thereof the 
sum actually due on the jndgment and must substantially require the 
officer to satisfy the same, together with interest and costs out of 
.the personal property of the debtor, and bring the money before the 
justice by the return day of the execution. 

§ 6727. Execution against exempt property. When judg
ment is rendered for any cause appearing therein upon which the 
exemptions allowed by law are expressly restricted or prohibited, the 
execution shall state the facts aQcordingly; and when the judgment 
designates personal property specifically liable thereto, the execution 
shall contain a description of such property. 

§ 6728. Execution for personal property. .An execution
.issued upon a judgment for the delivery of the possession of personal 
property shall substantially require the officer to deliver the posses
sion of the same particularly describing it, to the party entitled 
thereto, and may at the same time require the officer to satisfy any 
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costs or damages recovered by the judgment out of the personal prop., 
erty of the•party against whom it was rendered, and the value of the 
property for which the judgment was reoovered to be specified therein, 
if a delivery cannot be had.

§ 6729. Execution in forcible detainer. .An execution
issued upon a judgment in favor of the plaintiff in an action of forci
ble detainer shall substantially require the officer to deliver posses
sion of the premises, particularly describing them, to the plaintiff, 
and may at the same time require the officer to satisfy the money 
judgment and costs as in other cases. The process must be executed 
as respects the delivery of possession only in the day time. 

§ 6730. Execution for specific property. An execution,
which describes the specific personal property liable for the satisfac
tion of the judgment, may be levied on other property of the debtor 
not exempt, when for any cause it appears that full satisfaction can
not be obtained from the property so described. 

§ 6731. Sale of personal property under execution. The
provisions of chapter 11 of the code of civil procedure, relating to 
the levy and sale or delivery of personal property so far as the same 
are applicable and not inconsistent with the provisions of this chap
ter, apply to and govern the levy, sale and delivery of personal prop
erty under an execution issued by a justice of the peace. .And the 
constable when the execution is directed to him is vested for that 
purpose with all the powers of the sheriff; provided, that notice 
shall not be published in a newspaper but shall be given by posting 
for ten days in five public places within the county, one of which 
shall be at the office of the justice issuing the execution. 

§ 6732. Renewal of execution. An execution may at the
request of the judgment creditor be renewed before the expiration of 
the time fixed for its return by the word "renewed" written thereon, 
with the date thereof and subscribed by the justice. Such renewal 
has the effect of an original issue and may be repeated as often as 
necessary. If an execution is returned unsatisfied, another may be 
afterwards issued. 

§ 6733. Justice receives money collected. .A. justice of the
peace must receive all moneys collected by the sheriff, constable or 
other officer upon any procC'ss or order issued from his court and 
must pay the same over to the parties or persons entitled thereto 
without delay, 

CHAPTER 4. 

CO:N'TEMPTS IN JUSTICES' COURTS. 

ll 75, Jus. 0. 
nm'd. 

ll 77, JUI. 0. 

ll 76, Jua. 0. 

§ 6734. Contempts, acts constituting. .A. justice may punish ; ,s, Jus. n
as for contempt, persons guilty of the following acts and no other: 

1. Disordrrly, contemptuous or insolent behavior toward the jus
tice while holding the court tending to interrupt the due course of a 
trial or other judicial proceeding. 

2. A breach of the peace, boisterous conduct or violent disturb
.ance in the presence of the justice or in the immediate vicinity of the 
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court held by him, tending to interrupt the due course of a trial or 
other judicial proceeding. 

3. Disobedience or resistance to the execution of a lawful order or
proces , made or issued by him. 

4. Disohe<liencf" to a subpcena duly served or refusing to be sworn
or to answer as a witness. 

5. Rescuing any person or property in the custody of an officer by
vir�ue of an order or process of the court held by him. 

§ 6736. Trial for contempt. When the act or omission is not
committed in the immediate view and presence of the justice, an 
affidavit alleging the facts may be filed and a warrant of arrest may 
thereupon issue on which the person accused may be arrested and 
brought before the justice immediately, when he must be given a 
reasonable opportunity to employ counsel and excuse or defend against 
the alleged contempt and after hearing the allegations and proofs th& 
justice may discharge him or adjudge him guilty and direct that he 
be punished accordingly. 

§ 6736. Punishment for contempt. A justice may punish
for <'Ont.empts by fine or imprisonment or both ; such fine not to 
exceed in any case, one hundred dollars, and such imprisonment, one 
day. 

s 6737. Conviction, entered on docket. The conviction> 
specifying particularly the offense and the judgment thereon, muat b& 
entered by the justice in his docket, 

C H A P T E R  5 .  

PROCEDURE IN CRIMINAL ACTIONS. 

§ 6738. Criminal action, how prosecuted. A criminal
action, which a justice's court is empowered to hear, try and deter
mine, may be prosecuted in pursuance of the provisions of this 
chapter upon a complaint entered before any justice of the peace of' 
the county in which the offense is laid. 

§ 6739. Proceedings entered on docket. All proceedings
in the action must be entered by the justice in his docket as nearly as 
may be in the manner and form prescribed in a civil action with the 
modifications prescribed by this chapter. 

§ 6740. Complaint. The complaint must be in writing and
must state the facts constituting the offense in ordinary and concise 
language with sufficient certainty and with such particulars of time. 
place, person and property as will enable a person of common under
standin� to know what is intended and authorize the court to pro
nounce Judgment. 

§ 6741 .  Complaint, sworn to. The complaint must be sworn
to before the justice, who mav, if he deems proper, examine the com
plainant or other persons under oath concerning the grounds of the
accusation ; and if the justice is satisfied that sufficient grounds exist 
for the prosecution, he shall issue a warrant for the arrest of the 
defendant. 
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§ 6742. Complaint, form of. A complaint may be substan
tia1ly in the following form : tate of orth Dakota, county of 
( naming it ) ,  in justice court, before ( name of justice. ) The state 
of North Dakota against ( name of accused. ) Complaint. (Name of 
complainant ) ,  being first duly sworn, says that on the ( time of 
offense ) ,  at said county, the above named defendant did (here stale 
the offense ) ,  against the peace and dignity of the state of North 
Dakota. Wherefore complainant prays that said defendant may bri 
arrested and dealt with according to law. ( Signature of complainant. ) 
Subscribed and sworn to before me (giving date. ) ( Official sig
nature of the justice. ) 

§ 6743. Warrant, form of. A warrant may be substantially in
tho following form, filling blanks according to the facts : The stat 
of North Dakota to the sheriff or any constable of . . . • . . • • . . . . . . . .  
county. Complaint upon oath having been made before me (name of 
justice) ,  a j ustice of the peace of said county, by (name of complain
ant), accusing ( name of defendant) of the commission of a public 
offense, to-wit :  ( here designate the offense by name or general descrip
tion) ; you nro therefore commanded to arrest said ( name of defend
ant) forthwith, and bring him before me at ( stating the place ) , there 
to be dealt with accordi ng to law. Witness my hand this . . . . . .  day 
of . . . . . . . .  , 18 . . ( Official signature of the justice . )  

§ 6744. Duty of  officer. An  officer who receives a warrant
must execute the same with diligence by taking the defendant into 
his custody and bringing him without unnecessary delay before the 
justice who issued the same. 

§ 6745 . Warrant, how served. Tho warrant may be served
in any other county in the manner prescribed by articles 5 and 6 of 
chapter 6 of the code of criminal procedure . 

§ 6746. Counsel for defendant. When the defendant i➔ 
brou!.{ht hefore the justice, he must be allowed a reasonable time an. l 
oppo , tunity to procure counsel. 

§ 6747. Postponement of trial. A reasonable postponeme1 !
of tho hearing or t rial may al<;o be ordered at any time to enable th1� 
complainant or defendant to procure the attendance or testimony of ct 
witness or for any other good cause . 

§ 6?' 18. Bail . The defendant at any time bdoro conviction may
bo aclmitil'd to bail by giving an undertaking wi t h  sufficient surety 
in an amount to  be fi xed by t ho j ustice for his appearance before thl' 
justice to answer the complaint. 

§ 6749. Change of venue. When the defendant before the•
trial commences files an affidavit in wriling, stating that ho has reas01 1 
to boliovo and docs beliern that he cannot have a fair and impartial 
trial of the action before tho j ust ice about  to try tho same hy reason 
of the bias or prejudice of said justice, tho action must be t ransferred 
to a j ustice of the county agreed upon by or in behalf of tho part ies, 
or i f  there is no such agrcc·mt•nt ,  to the JH' X t  nearest j nst ico with in tho 
county and an onler m ust be made t ransferring the same accordingly . 
But tho place of trial cannot bu changed more than onco under thl' 
provisions of this sect ion . 

§ 6750. Duty of justice when venue changed. When a
change of t lll.l 1i l acr of tria l i s  ordL•n•d, the j ust ice must forlhwitli 
attach to the original papers a certified copy of his docket entries in 
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the action and deliver the same to an officer, who must execute the 
order without delay by taking the defendant before the justice named 
and delivering to him the papers so received. 

§ 676 1 .  Jurisdiction of justice. The justice to whom the
action is · transferred as provided in the last section, must proceed 
with the trial in the same manner as in an action originally com
menced before him. 

§ 6762. Complaint to be read. Before the trial commences
the complaint must be distinctly read to the defendant and he must 
be asked if he is designated therein by his right name and be required 
to plead. 

§ 6763. Name of defendant. If the defendant objects that
he is wrongly named in the complaint and gives his right name, the 
proceedings shall be amended accordingly. If he does not give his 
right name, he is thereafter precluded from making any objections on 
the grounds that he is not designated by his right name. 

§ 6764. Plea, oral and entered on docket. The defendant
may make the same pleas as to an information or indictment. His 
plea may be oral and must be entered in the docket. If he refuses 
to plead, a plea of "not guilty" must be entered. 

§ 6766, Flea of guilty. Duty of justice. If the defendant
pleads guilty, the court before accepting the plea may examine wit
nesses to ascertain the gravity of the offense; and if it appears from 
the testimony that the offense committed is of a higher grade than 
that charged in the complaint, the court may refuse to accept the 
plea and direct a complaint to be filed charging the offense accord
ingly and proceed with a preliminary examination of the defendant 
as prescribed in the code of criminal procedure. 

§ 6766. Issue, when tried. When the defendant makes any
plea other than a plea of guilty, the issue shall be tried b:y the court 
unless a jury is demanded ; but if either party demands a Jury before 
the court hears any testimony, the issue must be tried by a jury of 
twelve persons. 

§ 6767. Jury, how formed. The provisions of article 6 of
chapter 3 of this code apply to the formation of the jury and the con
duct of the trial except as otherwise prescribed by this chapter. 

§ 6768. Challenges. Challenges may be taken by either party
to individual jurors for the same causes !lS on a trial in the district 
court for a criminal offense. 

§ 6769. Oath to jury. The court must administer to the jury
the following oath : You do swear (or affirm) that you will well and 
truly try this issue between the state of North Dakota and A. B., the 
defendant, and a true verdict rende11 according to the evidence. So 
help you God. 

§ 6760. Defendant present. The defendant must be per
sonally present during the progress of the trial. 

§ 676 1.  Verdict of jury. The verdict of the jury on a plea
of not guilty must be to the effect that the jury find the defendant. 
"guilty,"  or "not guilty," as the case may be. On any other plea thA 
verdict must be "for the state," or "for the defendant." 

§ 6762. Verdict, when several defendants. When several
defendants are tried together, if the jury cannot agree upon a verdict 
as to all, they may render a verdict as to those in regard to whom they 
do agree on which a judgment must be entered accordingly, and t.he 
case as to the rest may be tried by another jury. 
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§ 6763. Verdict entered. When the verdict is received the I 129. Jus. o.
oonrt must immediately render judgment thereon and enter the same am'd. 
in the docket. 

§ 6764. Defendant discharged. When the defendant is n� 128. uo,
-acquitted by the oourt or by a verdict of "not guilty" or, "for the defend- Ja:.:;'j,f
.ant," a judgment of acquittal must be rendered and if the defendant
is not detained on legal process for any other cause, he must be imme-
diately discharged.

§ 6765. Conviction of defendant, judgment. When the 1 1?.S. J111. o.
-defendant is convicted by the court or by a verdict of "guilty" or a ver-
<lict "for the state" which does not also find the defendant not guilty, 
the court shall render judgment that he be punished by a fine or by 
imprisonment in the county jail or by both fine and imprisonment, 
:Specifying the amount of the fine or time of imprisonment. A judg-
ment of fine only may also direct that the defendant be imprisoned 
until the same is satisfied. In a case in which the oourt has a discre-
tion as to the extent of the punishment, it may, upon the suggestion 
-of either party before rendering judgment, hear testimony as to cir
<>um_stances proper to be considered in aggravatio� or mitigation of
punishment. 

. § 6766. Right of appeal If the defendant is convicted, the 
justice when he renders judgment must inform him of his right to 
appeal and prescribe the amount in which he may give bail for his 
appearance in the district court in case of an appeal. 

§ 6767. Judgment, how enforced. A judgment, which im- n 121 • .1111. o.
poses a fine without directing that the defendant be imprisoned until am'd. 
the same is satiseed, may be enforced in the same manner as a judg-
ment in a civil action and execution shall issue accordingly at the 
request of the state's attorney. 

§ 6768. Judgment of imprisonment. A judgment of impris- n 1:J'l • .1111. o.
-onment must be executed by delivering the defendant into the am'd-
oustody of the sheriff or other officer in charge of the county jail, who 
shall safely keep him therein until the expiration of the time specified 
in the judgment charged. A judgment of fine which directs that the 
defendant be imprisoned until the fine is paid must be executed in 
like manner except that the time of imprisonment shall be at the rate 
-0f one day for each two dollars of the fine and the defendant must be 
discharged on payment of the fine. 

§ 6769. Certified copy of judgment. A copy of the judg- D 13!if.t'" o.
ment duly certified by the justice is a sufficient warrant for the doing 
-0f every act necessary or proper in the due execution thereof as pre-
scribed in the precedinr.-t section by an officer receiving the same. 
The officer shall upon discharging the defendant return such copy to 
the justice with an account of his doings indorsed thereon and must 
at the same time pay over to the justice all money which he may have 
received from the defendant in payment. of the fine. 

§ 8770. Fines paid. Duty of justice. When the fine is 1 1ss. J111. o. 
paid, the justice must apply the money in payment of the legal costs 2• •�1,118· 
and expenses of the prosecution and plly over the residue if any to 
the county treasurer. 
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C H A P T E R 6 .

APPEALS. 

ARTICLE 1 .- APPEALS IN CIVIL ACTIONS. 

§ 6771.  Appeals to district court. Any party dissatisfied
with a j udgment rendered in a civil action in a justice's court 
whether the same was rendered on default or after a trial, may ap
peal therefrom to the district court of the county or subdivision at 
any time within thirty days after the rendition of the judgment. 
The appeal is taken by serving the notice of appeal on the adverse 
party or his attorney and by filing the notice of appeal together with 
the undertaking required by law with the clerk of the district court 
of the county to which the appeal is  taken. 

§ 6771a. Appeals on questions of law. A party
desiring to appeal from the judgment of a justice of the peace on 
questions of law alone may do so by specifying in his notice of ap
peal the errors in law complained of. A specification which intel
ligibly refers to any ruling or proceeding of the justice appearing 
on his docket is sufficient without stating the reason for the ob
jection, and no other form of exception is necessary. After such 
appeal is perfected it may be brought to a hearing by either party 
in  the same manner and upon l ike notice as an issue of law in other
cases. If not so disposed of, it shall be entered on the calendar for
bearing and determination at the next term of the district court 
convening  not less than ten days after the same is  taken. The dis
trict court shall review and determine only such errors in law as are 
specified with reasonable certainty in the notice of appeal,  and may 
order a dismissal of the appeal if the same has not been duly per
fected, or the record of the justice has not been transmitted and no 
application is made by the appellant for an order requiring the jus
tice to certify and transmit the proceedings, otherwise the court 
may affirm or reverse or modify the judgment of the justice and may 
direct the same to be entered as the judgment of the district court 
or direct the entry of such judgment therein as the justice ought to
have rendered, according to the right of the matter. When the 
decision of the district court reopens the case for the trial of an 
issue of  fact, the decision shall direct that the action be retained and 
placed on the calendar of the court for trial accordingly as in other
cases, and thereupon the parties may be allowed to serve and file 
any pleading that may be necessary or proper within such time as. 
the court deems reasonable. 

� 6772. Undertaking on appeal. To render an appeal effe<.'t
ual for any purpose. an undertaking must be executed on the part or 
the appellant by sufficient surety to the effect that the aippellant will 
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pay all costs which m_ay be awarded against h i m  on the appeal not 
exceeding  one hundred dollars, which unde1·taking shall be approved 
by and filed in the office of the clerk of the d istrict court of the 
county to w h ich the appeal is  taken . 

§ 6773. Stay of execution on appeal. If the appellant
desi res a stay of execu tion an undertaking must be executed on his  
pa rt hy su ffi c ient su rety to the effect, that i f  the appeal i s  dismi ssed, 
the appellant will pay the amount of the judgment appealed from 
and a l l  coi-ts 01· if j udgment is rendered against h im in the appel late 
t·ou 1·t ,  t hat he wi l l  pay the amount o f  such j udgment and a l l costs 
not exceeding a sum specified in the undertaking, which must be at 
least one hundred dol lars and not less than twice the amount of the 
j u dgment a ppea led from ; or, if the j udgmPnt appealed from is  for 
the  recoYery of spec ific  personal property, an undertaking m ust be 
execu ted on the part  of the appel lant  by su 1Ii c ient sure ty to the 
e ffect that i f  t he appeal is d i smissed or if j udgment is rendered 
a �a inst the appel l a n t  in tbe appel late court, the appel lant  wil l  
del iYer the property descri bed in the j udgment and pay the damages 
awarded for the ta k ing  or rletent ion thereof and a l l  costs or pay the 
sum fixed by the j udgment a the val ue of the property together 
w i th  t lw dama�es awarded for the tak i ng  or detention thereof and 
:1 l l  costs .  �nth  u nderta k i n g  sha l l  be approYed a nd filed as pro
l' i ded i n  the l a st. ser- t ion .  

� 6774. Stay in forcible detainer. In judgments for the 
-del i very of  possess ion in aC"t ions of forc i ble detai ner the execution of
the same sha l l  not  be stayed , un ! Pss a wr i t ten undertak ing is exe
n1ted on the pa rt of i he a ppPl lant  w i th s uffir ient su rety to the effect
that  d n r · i 1 1 g  the possess ion  of such  property by the appel lant ,  he wil l
not eommi t  or s u ffer to bP commi tted a n v  waste thereon and  that if
the a ppPal i s  d i sm i ssed or  j u dgment i s  ;.endPred against the appel
l a n t  i n  the appel late cou rt .  he w i l l  pay a l l  rents  for- the use and occu 
pat ion  of the propert;_,· and a l l  damages from the t i me of the appeal
un t i l  t lw del ivery of the possess ion thereof. Ruch u ndertak i ng  is
in addi t i on to the undn·tak i n g  prov ided for in the last sprt i on and
sha l l  hp a pproved and fi l ed i n  the manner p ro ,· ided in sect ion 6772.

� 6775.  Money in lieu of undertaking. When the appel
lant  i s  rerp1 i rpd nnder  any prov i s i on  o f  th iR ar t i c le  to g i ve an u n <ler
tak ing. J tp  may i n  l i Pu thereof deposit  with the c lerk of the d iRtr i ct
<'ou rt i n  whose o fti ce thP not ice of appea l i s  requ ir ed to he filed,  who
i-hal l g i n:> a rPeP i pt t l 1 c > 1 ·efor. a sum of money eq ual  to thP amount
for w h i eh  s n eh n n dPrta k i ng is  req u i red to be g i ven and in l i eu  of
the serv ice of surh u ndertak i ng  serve a not ice of the mak ing of such
deposit. � 1 1 < · h  depos i t  and not ice shal l ha.-e the same effed as the
spn- i < " <'  o f  t hP  1·pq 11 i 1 ·Prl nndrrtak i n g  a n d  be hel d to answer the evPnt
o f  thr a ppea l u pon the terms prescr ibed for the u ndertak i ng  in  l ieu
o f  w h i < ' h  t h e  same is urpos i ted .

§§ 677�6

� 6776.  Sufficiency of sureties excepted to. The c. 6, 1891.
undert a k i n g  fo r a ppea l mus t  be served ,v ith the not ice : a l so appel -
l a n t 's p l ea d i n g  wh t·n the j mlgn1ent a ppea led from waR taken by 
defau l t. The ndvPrse pa r ty may exeept to the su ffi c ien cy of  the 
su rety on su < - 1 1  n nclrrtak ing w i t h i n  fi 1·e days after its ser v i ce, by g iY-
i ng  not ice  o f  ex<'ept i on RpPe i fy i ng  "·hether the jus t i fication mnst  be 
made bPfo !'e t he derk of the d i s tr irl  cou rt or the j u st i re hy whom 
thP j udg-me11 l  was rPnclered . Tht>reu pon the snr<'ty must  j u s ti fy 
lH"fore the o ll i l -l•r spee i fied upon like n ot i ee a n d  i n  l i ke manner a s  i n  
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§§ 6777--6780 JUSTICES' CODE. Appeals •. 

an arrest and bail proceeding or a new undertaking must be given 
with new surety, which shall be subject to exception in the same 
manner and with like effect as the original. Unless such surety 
justifies or a new undertaking with a new surety is given when so 
required, the appeal must be dismissed on motion of the respondent, 
but the liability of the surety on any undertaking so given shall not 
be released thereby. 

§ 6777. Appeal fl.led with clerk. Proceedings on. Upon
the filing of the notice of appeal and undertaking, or the making of 
the deposit prescribed in section 6775 in the office of the clerk of the 
district court, such clerk shall immediately mail to the justice of the 
court in which the judgment appealed from was rendered a written 
notice thereof, specifying the court in which the judgment was 
rendered, the names of the parties, the date and amount of the judg• 
ment appealed from and stating whether the undertaking filed or 
deposit made entitles the appellant to a stay of execution and re
quiring such justice to transmit to such clerk the record required 
by law. Such justice must within ten days after the receipt of 
such notice transmit to the clerk of the district court a record which 
shall contain a certified copy of the justice's docket, the pleadings, 
all notices, motions and other papers filed in the cause. The justice 
may be compelled by the district court •by order entered upon motion 
to transmit such record and may be fined for neglect or refusal so to 
do. A certified copy of such order may be served on the justice by 
the party or his attorney. 

§ 6778. Execution stayed by appeal. If an execution has.
been issued, the justice must, if the written notice received from the 
clerk statefl that the undertaking flied Ol' deposit made entitles the 
appellant to a stay of execution , by order direct a stay of all pro• 
ceedings on the same. The officer in whose hands such execution 
may be must upon payment of his fees for services rendered upon 
the execution relinquish all property levied upon and deliver the 
same to the judgment debtor together with all moneys collected from 
sales or otherwise. If his fees are not paid the officer may retain so
much of the property or proceeds thereof as may be necessary to 
pay the same. 

§ 6779. Action tried in district court. The action shall be·
tried anew in the district court in the same manner as actions orig
inally commenced therein. No notice of trial and note of issue shall 
be required to ·be served or filed in order to bring the case upon the 
trial calendar in the district court but the record of such appeal shall 
be filed by the clerk of the district court and the action entered upon 
the calendar. 

§ 6780. Appeal dismissed, proceedings. When an appeal
to the district court is dismissed and no appeal is taken to the 
supreme court from the judgment for costs rendered in the district 
court upon the dismissal thereof, a certified copy of the order dis
missing the same shall be filed in the justice's court in which the
judgment was rendered and thereafter the judgment appealed from 
shall have the same force and validity, and may be enforced in the 
same manner as if no appeal bad been taken. In case an appeal 
is taken to the supreme court after a certified copy of the order afore
said is fl.led in the justice's court. the judgment therein shall be sus
pended until the further order of the district court. 
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ARTICLE 2. -APPEALS IN CRIMINAL ACTIONS. 

§ 678 1. Appeal. Time. Bond. A defendant in a criminal
action may appeal from the judgment of a justice of the peace at 
any time within thirty days by giving notice of the appeal and giv
ing bail for his appearance in the district court as prescribed in this 
article. 

§ 6782. Appeals as in civil actions. The notice may be
given by stating orally to the justice at the time of rendering judg
ment that the defendant appeals, or by fil ing with the justice a writ
ten notice of appeal and serving a copy thereof on the state's attor
ney of the county within the prescri:bed time. 

§ 6783. Bond required. Bail must be given in the sum fixe<l
by the justice to the effect that the defendant shall appear in the 
district court on the first day of the next term convening within th(• 
county there to answer the complaint and abide the further order1' 
of the court. Such bail may be given by the written undertaking of  
one or more sufficient sureties approved by the justice or by a deposit 
of money in lieu of sureties. 

§ 6784. Approval of bond. If the justice refuses to approve
the undertaking, it may be approved by the clerk of the district 
court and flied with the justice with the same effect as if approved 
by him. 

§ 6785. Witnesses placed under bond. When an appeal is
taken, the justice must, if application is made by the state's attor
ney, cause all material witnesses on behalf of the prosecution to 
enter into an undertaking in like manner as in a case when a 
defendant is held to answer on a preliminary examination. 

§ 6786. Justice transmits appeal. The justice must within
five days after an appeal is taken transmit to the clerk of the dis
trict court a certified copy of his docket and all papers relating to the 
case as on appeal in a civil action, and may be compelled to do so or 
make a further return in l ike manner. If money bas been deposited 
m l ieu of bail it must accompany the return. 

§ 6787. Appeal. New trials. Proceedings. An appeal
duly perfected transfers the action to the district court for trial 
anew regardless of any ruling or decision of the justice. But the 
defendant may move to dismiss the complaint on the ground that the 
justice did not have jurisdiction of the offense. He may also demur 
to the complaint because more than one offense is charged therein or 
because the facts state<l do not constitute a public offense. If he does 
not object to the complaint for the causes above specified or if his 
objections are overruled he mm,t be required to plead as to an indict
ment or information without regard to any plea entered before the 
j ustice. In other respects the proceedings shall be the same as in 
c riminal actions originally commenced in the district court and 
j ud�ment shall be rendered and carried into effect accordingly. 

§ 6788. Appeal not dismissed. No appeal from the judg
ment of a justice of the peace in a criminal action shall be dismissed. 
But if the appeal was not taken in time or if the defendant fails to 
appear in the district court when bis presence is required, the judg
ment of the justice shall be summarily affirmed and entered as the 
j udgment of the district court and carried into effect as such. 

138.'J 

§§ 678UJ788 

§ la&, Jue. C.
am'd.

§ 137, Jus. C.
am'd. 

II 1a, Jue. o. 
am'd. 

§ 139 Ju. c.
am'd

I 140. Jus. C. 
am'd . 

I HJ , Jus. C.  
am'd . 

§ 142. Jus. C.
am'd. 



H 6789-6796 . 

§ 1;0. 8, J us. c.
am'd . 

§'.2, c. S, Jus. C. 
am'd. 

!I S, c. S, Jue. C. 
am'd. 

§ 4, c. S, ,Jus. C.
am'd. 

Cl 5, c. 8, Jus. C. 
a1n'd. 

JUSTICES' CODE. Accountillg . 

C H A P T E R  7 .

ACCOUNTING BY JUSTICES OF THE PEACE. 

§ 6789. Quarterly reports by justice. Every justice of the
peace shall, on the first Monday of January, April, July and October 
m each year, make to the county commissioners of his county a full 
report under oath of all his doings in actions or proceedings in 
which the county or state is a party or is in any manner interested. 

§ 6790. Contents of report. Such report shall contain the
names of the parties to each action or proceeding and a statement of 
the final order or judgment of the justice therein and of all orders 
relating to costs, an itemized statement of all fees taxed or allowed 
as costs in each action or proceeding and the names of the persons 
or officers entitled thereto, including all costs of the prosecution or 
1lefense in a criminal proceeding which are payable by the county, 
also a statement of each payment made on such judgment and the 
disposition thereof made by the j ustice. 

§ 679 1.  Pay moneys to county treasurer. Each justice of
1he peace shall at the time of making his report pay over to the 
1 ·ounty treasurer of his county all fines or other moneys collected or 
1·eceived by him in behalf of the county or state and remaining in 
his hands, but wheneT<-r the amount of money so collected and re
ceived exceeds one hundred dol lars, he must pay the same over to 
the treasurer forthwith. 

§ 6792. Penalty for failure. Any just.ice of the peace violat
ing any of the proTiRions Olf this article shall be liable to a fine of not 
less than ten or more than one hundred dollars to be recovered in a 
civil action by the county. 

§ 6793. Violation a crime. If any justiee of the peace shall
neglect or refuse to make such report or neglect or refuse to pay 
over the aforesaid moneys collected by him, or shall refuse to allow 
the county commissioners or any of them to examine the records in 
regard to such matterR, he shall be deemed guilty of willful and cor
rupt misconduct in office. 

C H A P T E R  8 .

BOARDS OF CONCILIATION. 

:MODE OF PROCEDCRE. 

1 ,, 0• 22, 1 9,, § 6794. Election of commissioners. There shall be elected
at the same time and in the same manner as the justices of the 
peace in each town, in corporated village and city by the qualified 
voters thereof four commissioners of conciliation whose term of · 
office shall be two years and until their successors are duly elected 
and q ualifled. 

o 1, c. 22, 189:i . § 6795. Term of office. The time of commencement of their
term of office shall be the same as that prescribed for justices of the 
peace. 

1 2, 0• 22, 189s .  § 6796. Proceedings before commissioners. At the time of
issuing the summons in an:, c ivi l action begun before a j ustice of 
the peaee or at any time afterwards before the return day of such 
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su m mons and on ly on  the request of  e i ther pa l'ty and by the con
sent of  both parties in said a c tion ,  the j u s tice shal l  issue a sub
pen a summoning two of the com missi oner. of conc il iati on  e l ected 
for the tow n ,  v i l l age or c i ty where the act ion is brought and the 
defenda n t  or the p la int i ff as the ca se may 1·eq u i re, to a:ppea t· before 
h im at some t i me prior to the hour  des ignated in  the summons, 
wh i ch imhpena sha l l  be sen·ed i n  the same manner as  a su mmons is 
req u i red to  be sened i n  act ions in the d is tr ict  court and may be 
sen<'d hy the pMt;v obta i n i ng it isl'lued and at  any t ime bPfore its 
ret u rn  day.  I f  eithe1· pa rty fa i l s  to appear at  the t ime desi gnated in 
the s u b pPna it Rha l l  bP so cert i fied to the j u f.1 t ice o f  the peace by the 
commi ss i on < ' t 's lwfor<> 1he  return hour  of the s u mmons i n  said act ion .  
If  bo t h p:u·t i u; appea 1 ·  they sha l l  then go before the two commis
s i onp1 •s sn rnuwned,  as a foresa i d ,  and state the i r  d i fferenccf.1, which 
sta t <·mPn t s  0 1 ·  so m u ch thereof  as  is  necessarv to show the issue be
twec•n t l u •  pa r t  iPs. sha l l  he reduced to wr i t ing  and shal l  consti t ute 
tlw p l ead i n g-s i n  1 J 1 C'  1 · a se. The parties may then i n t roduce ev i dence 
in 1 1w or 1h•r a n d  u n 1ler  the res tri c t i on!'- prescri bed by the com mis 
sioners and i t  sha l l  be d i !'-r 1·et i onary w i th  the com m if.1s i oners whether 
or no t  t l t l' w i t nesf.1 sha l l  be s worn before test i fy i ng, and  i f  so re
q u i t "ed .  o n e  of  t he L· o m m i :'ls i oner1s ma�' admin ister the oath . After 
h c•a r i n g  a l l  11w evi dem·0 o ffered it f.1ball be the duty of  the comm is 
s i 01w1 ·s 1 o  ih<' l wsl  of  1 he i r ab i l i ty to persuade lhe' par1 ies to a gree 
to :rn a m i r ·ab l t> set 1 l ement of the i t· rl i fTerenees on such terms as to
them a ppr ·:u j u s t n n <l <>q n i t n bl e. If  an  agreemen t i s  1·eached i t  shal l 
be 1 ·1 •'1 11 ( · 1 • <1 t o  \\T i l i n g-, s i gn0d by the part ies ,  cer t i fied to the j ustic-e, 
by h i 1 1 1  1 · n t 1 - 1 ·ud on h i s  1 lod,et o f  the eaf.1C and s ll a l l  1 hen be a j udg
m Pn t o f t he  1 · our t  of sa i d  j u s t i ce  thel 'e in .  

§§ 6797-6799 

� 6 797. Agreement, parties, attorneys. � o agreement shnll § 2, c, 22, 1895 . 
be Pl l t l 'n ·d 1 1 n l l ',;s i t  1 ·a n  be p n t  i n  the form o f  a j u dgment now 
a u t l 1 0 1 · i z < ·< l  1 ,y J a ,Y 1 o  he en t l'!'ed hy j ust iees of  the peare. At the 
h <'. t l ' i 1 1 g- hPfore t he  < ' omm i f.1 s i oners ea t h  pa rt y  must  a ppear in  per-
son < 'X < · < > pt  i n  the  < •af.1e of n onrps i flP1 1 t  pa rt i c•s or for r ·a u se, when a 
,pa l ' ly may a ppea r hy a n  a g-en t 1l 1 1 l y  a u thor izPd i n  wr i t i n g. ::N"o at-
tonwy Px 1 •ppt  af.1 Ruch a gen1· .  nor  t he ,i 1 1 s t i 1 ·P of the peace before 
whom t lw n r t  i o n  i s  pPnd i ng  Rha l l  he a l l owed to n pp<>a r or in a ny way 
a ct  in t h !' h Pa r i n g  hPfo re the  <·omm i f-1!'- ionerf.1. If at f.11H'h  bear ing 
t hP pal ' t i Ps  fa i l  to  a g- ree, i t  shn ll he so rert ified to th<> j n st i re before 
thP 1•p t 1 1 1 · n  hnm· o f  1 1 i l '  f.1Ummonf.1 .  who ma.Y then pro< ·PPd to tr i a l  a n d  
j u <lg-m<>n t  n s  t h o 1 1 1.d 1 no R l l ( •h hPar ing  had heen h a d  t l t c• 1 ·r i n  a 11 1l t lw 
pn r t i 1 • s may  hr n l l o wed 1o  fi l e  amended p lend in gs .  

� 6798. Compensation of commissioners. Th e rom m is- 6 3, c .  22, 1895• 
1si <H 1 1 • rs ,; h a l l  J 'P r · r • i n • t h l• sa m e  m i lPng < '  a 1 1 1 l  p<' r d i <'m a s  j 1 1 1 ·0 1·s i n  
j u s1 i 1 · 1 • s  1 · n 1 1 r ts .  .\ 1 1  fl'L'S n rnl < " Os f s Rh a l l  h r  i rn · l t1 d l 'd i n  t h e  set 1 l 0 -
nw 1 1 t  :rn t l  pa i ! l by t h P  pa 1· ty  dl 's i g- n a tP<l t h PJ ·P i n .  h 1 1 t· i n  ca f.1Pf.1 whPn 
th l '  pa rt iPs l h PI 'Pto fa i l  to  ag- 1 'l'P 1 l t P  ( • os t ,- sha l l  h<' pa id ,io in t l :, Ii!· 
b o1  h pn 1 · t  i r •s 1 1 n l p,;,;  n t  lwt ·w ise  a grPc><l 1o. If  a con11n i Rs i0 1 1 P !"'  d i :-, -
o lwys 11 1 1 • s 1 1 h pP 1 1 , 1  n f  1 h <' j n s t i < ·P. he s lrn l l  l ,e 1H ·o 1•epded a gn i n :;, t  in
th < '  ,;a 1 1w ma 11 1 1P 1 '  a s  : t  j 1 1 1 · or  w l10  fa i l s  1o  a p p<'a 1· whr •n  summo1 1 1° , J  by
h i m .

� 6799. Proceedings not evidence a t  subsequent trial. § 4 ,  c .  22, J b95. 
No p: 1 1 ·t of 1 hP p t·m·<'P!l i n g-,; kt d l ie fn , •p t he , · om m i ss i on<'t 'S !'-h ,1 i l  be 
ad m i t tP<l as PY i < l , • n < · • ·  or ! " 01 1 f.1 i <l P1 'Pd n t  1 h <' t t- i a l  of t l H' 1 · a R<' hl'forp 1 h1:: 
j uf.1t i < ·P .  no r  sha l l  : 1 1 1 _, .  of 1 he 1 · 011un i ,; s i onP 1 ',; who took pa rt  i n  '- l l l' l i
hen i· i n g  hPfo 1 •p t h 1 ·m  J ,p a l l o werl to ks l i fy t h 0r<' i 11 .  
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