
PROBATE CODE. 

CH A P T E R  l .

THE CODE AND ITS OPERATION. 

§ 6 160. Title. This act shall be known as the probate code of
the state of North Dakota. 

§ 6161 . Code establishes the law. How construed. This
oocle establishes the law of this state upon the subjects to which it 
relates ; and its provisions and all proceedings undei. it shall be liber­
ally construed, with a view to effect its objects and promote justice. 

§ 6 1 62. Rights not affected. No right accrued or act done in
any proceeding commenced before this code takes effect is in any 
manner impaired or injuriously affected by its provisions ; but the 
mode of procedure shall thereafter conform as nearly as may be to its 
requirements. 

§ 6 1 63 .  Provisions, when in force. When a right is acquired,
�xtinguiahed or barred upon the expiration of a prescribed period of 
time which has commenced to run by the provisions of any statute in 
force before this code takes effect, such provisions shall remain in 
force and be deemed a part of this code as respects the right 80 
.affected. 

§ 61 64. Time, how computed. Unlesa otherwise specially
provided, every period of time herein prescribed with reference to the 
commencement of a proceeding or the performance of any other act, 
shall be computed from the date of the event at which such period 
begins although such event happened before the taking effect of this 
code. But this section shall not be construed 80 as to conflict in any 
manner with the provisions of the preceding section. 

§ 6 1 66. Words and phrases, how construed. Unless other­
wise defined herein, words and phrases used in this code are to be 
construed according to the rules and definitions recognized in or pre­
scribed by other statutes applicable thereto. 

§ 6 1 66. Signiflcation of certain words and phrases. The
following words and phrases have in this code the signification herein 
prescribed, except where a different signification is apparent from 
the context : 
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CODE OF CIVIL PROCEDURE. County Court. 

1. The word "case" refers to a subject matter which by the pro­
visions of this code is  cognizable in a county court, and includes 
every proceeding therein maintained in relation to the same matter 
or estate. 

2. The words "county court," "county judge," and "clerk," are to
be understood as referring only to the exercise of the j urisdiction 
and powers herein conferred. 

3. The word "will" includes "codicil" and denotes a last will and
testament, or an instrument purporting to be such, according to the 
context. 

4. The phrase "person interested," when used with reference to
an estate or fund includes every person entitled either absolutely 
or conditionally, to share in the same or the proceeds thereof, except 
a creditor. 

5. The word "mandate" includes any process or order issuing
from the court directing or prohibiting the performance of any act. 

C H A P T E R 2 .

THE COUNTY COURT. 

ARTICLE l . -0RGANIZATION, POWERS AND DUTIES. 

§ 6 167. County court established. There is established in
each organized county of this state a county court, which shall be a 
court of record, held by the county judge in the manner hereinafter 
prescribed. 

§ 6 1 68. Terms of. The county court shall be always open
for the transaction of probate business, and there shall be a regular 
term of the county court held at the county seat in each organized 
county, commencing at nine o'clock in the forenoon of the first 
Monday of each calendar month and continuing from day to day 
so long as shall be necessary. 

§ 6 1 69. Seal. Each county court shall have a seal upon whieh
shall be inscribed the name of the state and county, and the words 
"Seal of the County Court." Such seal must be furnished by the 
board of county commissioners and be at least one and five-eighths 
of an inch in diameter, but when the court is unprovided with a seal 
the judge may procure one at the expense of the county, and a scroll 
or other device may be used as a seal until a seal can be procured. 

§ 6 1 70. Office of the judge, where. The county judge shall
have an office at the county seat in rooms provided by the county, 
and furnished in l ike manner with trubles, chairs, desks, cases for 
books and papers, books and record blanks, stationery and other 
articles required for the purposes of the office. 

§ 6 1 7 1 .  Office, when open. The judge shall keep his office
open at al l proper times during reasonable hours for the purpose of 
holding court and transacting business as prescribed by law. He 
shall safely keep the records of the court and all documents and 
other papers lawfully intrusted to him by virtue of bis  office, or in 
the course of any proceeding before him and deliver the same over 
to the persons entitled thereto or to his su<'cessor in office ; but the 
records must be open during office hours to access and inspection by 
persons having any business therewith. 
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County Court. CODE OF CIVIL PROCEDURE. 

§ 6 1 72. Judge not to act as attorney, when. A county
judge shall not be attorney in any civil or criminal action or other 
judicial proceeding, which involves or relates to an estate or any 
part thereof or other matter over which he has or may thereafter 
obtain jurisdiction, either for or against a surviving husband or 
wife, heir, devisee, executor, administrator, guardian or ward, 
debtor, creditor or other person, and he shall not counsel or advise 
as to any such action or proceeding or contemplated action or pro­
ceeding, or have a law partner or be otherwise connected in bus­
iness with a practicing attorney. A willful violation of any of the 
foregoing provisions of this section shall be deemed willful miscon­
duct in office. 

§ 6 1 73. Clerk, how appointed. A derk may be appointed
for the county court by an order duly entered in the journal, and the 
appointment may be in l ike manner revoked by the judge at his 
pleasure. A clerk so appointed may until his appointment is 
revoked exercise the powers expressly conferred upon the clerk by 
the provisions of this code, but the judge shall be responsible for all 
his official acts, and may at all times act as his own clerk. No 
practicing attorney shall be appointed as clerk and no clerk shall · 
act as attorney or as executor, administrator, guardian or appraiser 
in anv matters before the court. 

§ 6 1 74. Clerk, powers ot: A clerk may exercise concur­
rently with the judge the fol lowing powers : 

1. He may certify and sign as clerk any of the records of the
court. except such as require the signature of the j udge. 

2. He may certify and sign as clerk and affix the seal of the
court to a transcript or exempl ification of any record of the court. 

3. He may sign as clerk and affix the seal of the court to a sub­
pena, citation or notice, and issue the same with the same effect as 
if issued by the judge. 

4. He may administer oaths authorized or required in any pro­
ceeding in the court and certify the same under the seal of the 
court. 

5. He may postpone for a definite time not exceeding thirty days
any hearing or other matter when the judge is absent from his  
office and cannot attend court : and in counties where the county 
courts have civil and criminal · jurisdiction the duties and powers 
of the clerks of the county courts shall be as nearly as may be, the 
same as those of c lerks of the district courts. 

§ 6 1 76. Sheriff to execute process. The sheriff of the county
must in person or by deputy attend the sitt ings of the county court 
whenewr the judge shal l  so di rect and must execu te according to 
law or the direction of the cou rt every prOC('SS or other mandate 
isS1Jing from tlie court. nut when he is ah8ent or unable to act in 
the dhl<'harge o,f any duty rc>qu i red of h im by this 8ection. the judge 
may direct any constahlc> of tlH:> count�· to act in  his  pln f'e. 

§ 6 1 76. Compensation of sheriff. Sheriffs and other offif'ers
shall rPceive for their servicf's rendered in the county court or in the 
execution of its mandates the same compensation as for l ike ser­
vices in the district court payable by the county or by a party in l ike 
manne1·. 
ARTICLE 2. --JURISDICTION AND POWERS OF THE COUNTY COURT. 

§ 6 1 77. Jurisdiction. The county court has exclusive original
jurisdiction in probate and testamentary matters. the appointment of 
administrators and guardians, the settlement of the accounts of exec-
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utors, administrators and guardians, the sale of lands by executors, 
administrators and guardians, and such other probate jurisdiction as 
may be conferred by law. 

§ 6 1  78. Powers of the court. In the exercise of its jurisdic­
tion the county court bas power : 

1. To take the proof of wills, to admit wills to probate and to
revoke the probate thereof. 

2. To take proof of and determine heirship, and to revoke such
determination. 

3. To grant and revoke letters testamentar7 and letters of adminis­
tration, and to appoint a successor in place o a person whose letters 
have been revoked. 

4. To direct and control the conduct and settle the accounts of
executors and administrators. 

5. To direct the disposition of the property of decedents for the
payment of their debts and funeral expenses and expenses of adminis­
tration. 

6. To enforce the payment of legacies and the distribution of
estates of decedents and the payment or delivery by executors and 
administrators of money or other property in their possession belong­
ing to the estate. 

7. To appoint and remove guardians, to direct and control their
oonduct, settle their accounts and compel the payment and delivery 
by them of money or other property belonging to their wards. 

8. To administer justice in all matters within its jurisdiction
according to the provisions of the statutes relating thereto. 

§ 6 1 79. Jurisdiction in wills and administration. The
county court of each county has jurisdiction to take the proof of a 
will and grant letters testamentary, to grant administration or deter­
mine hcirship, as the case requires : 

1. When the decedent was at the time of his death a resident of
that county, whether his death happened there or elsewhere. 

2. When there is property of the decedent within that county
which remains unadministered, he not being a resident of the statti 
at the time of his death in whatever place the death happened. 

3. When the application was first made in that county, if the
jurisdiction as defined in the preceding subdivision or in section 
6180 is in two or more counties. 

§ 6 1 80. Appointment of a guardian. The jurisdiction to
appoint a guardian is in the county court of the county in which the 
ward resides or in a case relating exclusivel[ to bis estate in the 
county where the property or some part thereo is situated. But the 
provisions of this chapter have no application to the appointment of 
a guardian for the special purpose of maintaining or defending the 
interests of a minor or other party in an action or proceeding in any 
court of competent �urisdiction. 

§ 6 1 81. County includes other territory, when. For the
purposes of the two preceding sections, a county is deemed to extend 
to all adjoining territory situated within the same judicial district 
which is not embraced in or attached to any organized county. 

� 6 1 82 .  Judge disqualliled. Procedure. When the judge of the county court having jurisdiction as defined in sections 6178 
and 6179 is disqualified from acting in a case for any cause specified 
in section 6188 of this code, the county court of the county to which 
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the same may be transferred has also jurisdiction, but can do no act 
in the exercise thereof until the transfer has been ordered. 

§ 6183. Jurisdiction, how obtained. The oourt obtains
jurisdiction in each case by the existence of the jurisdictional facts 
prescribed by statute and the presentation of a petition setting forth 
the facts; and may thereupon obtain jurisdiction of the persons inter. 
ested by their appearance or by the process of oitation. 

§ 6184. Jurisdiction extends over state, when. Jurisdic­
tion once duly exercised in a case by a oounty court is ooextensive 
with the state, and, except as otherwise specially prescribed by law, 
-excludes the subsequent exercise of jurisdiction by another oourt 
over the same case, or any of its incidents; and all further proceed­
ings to be taken in a county oourt in relation to the same matter or 
-estate must be taken in the same oourt.

§ 6185. Objection to decree. Jurisdiction. Proceedings.
How taken. An objection to a decree or order of a county court
for an erroneous determination of any fact necessary to jurisdiction
or for a defect or omission in such decree or order, or in the plead­
ings or other papers on which it was founded, or the finding or state­
ment of a jurisdictional fact which actually existed or for a failure to
take any intermediate proceeding prescribed by law is available only
on direct application to the same court or on appeal. 

§ 6186. Proceedings, how construed. The proceedings
-of a county court in the exercise of its jurisdiction are construed in
the same manner and with like intendments, as the proceedings of
courts of general jurisdiction, and to its records, orders and decrees
there is accorded like force, effect and legal presumptions as to the
l'ecords, orders, judgments and decrees of courts of general jurisdio­
tion.

§ 6187. County Courts, authority and power ot The
-county court has authority and power in each case:

1. To issue citations, subpmnas and other process under the seal
-0f the court t<Jl' any part of the state, and enforce obedience thereto
-0r rc>turn thereof according to law.

2. To postpone from time to time for proper cause a hearing or
othPr proceeding.

3. To compel the attendance of a party or other person whenever
his presence is lawfully required. 

4. To restrain by.order an executor, administrator or guardian to
whom a citation or other process has been duly issued from acting as
such until the further order of the court.

5. To require by order an executor, administrator, guardian or
other person subject to the jurisdiction of the court to perform any
dutv imposed on him by statute or by the court under the authority
of the statute.

13. To maintain order and decorum during the sittings of the
oonrt; and to punish any person for a contempt of court where the
district court might punish him for a similar contempt and in like
manner.

7. To open, vacate or modify a decree or order of the court for
fraud, mistake, newly discovered evidence or other sufficient cause.

8. To enter as of a former time a decree or order of the court for
the purpose of correcting a mistake or supplying an omission.
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9. To complete all unfinished business and certify and sign with
the date of so doing all papers or other records previously left uncom­
pleted or unsigned and to make and certify transcripts of all record& 
of the court. 

10. With respect to any matter not expressly provided for in this
oode, to act as nearly as may be according to the code of civil pro­
cedure, and to exercise such other incidental powers as are necessary 
to carry into effect the powers expressly conferred . 

.ARTICLE 3.-TRANSFER OF CASES IN THE 0oUNTY 0oUBT. 

§ 6188. Cases, how transferred. A case may be transferred
by order of the county court in which it is pending for either of the 
following causes: 

1. When the judge is a party or claims to have an interest actual
or contingent in the estate to which the case relates. 

2. When he is or has been attorney for a party in some proceed­
ing therein. 

3. When he is related to a party by consanguinity or affinity
within the fourth degree. 

4. When the case involves the proof of a will to which the judge
was a subscribing witness or witness examined or necessary to be 
examined, or in which he is named as executor unless he declines to
act as such. 

§ 6189. Transfer of case, when made. A transfer must be
made upon the presentation of the first petition in the case or at the 
time when the parties are cited to appear thereto if the cause is then 
known to exist, or, if not, as soon as may be after the existence of 
such cause is discovered; and no objection to a decree or other aot of 
the court for any of the causes specified in the preceding section is in 
any manner available except by application for such transfer within 
the time herein prescribed. 

§ 6190. Summary transfer, when. Such transfer may be
ordered summarily upon facts within the knowledge of the judge 
or upon the affidavit of a party, setting forth particularly one or more 
of the cases enumerated in section 6188 according to the facts, and 
such further facts as may be necessary under the provisions of the 
last section and demanding a transfer. The facts set forth in such 
affidavit shall be taken as true unless controverted by affidavit. The 
order for a transfer must direct that the case be transferred to the 
county court of some other county having jurisdiction by the pro­
visions of section 6179 or section 6180 of this chapter or if there is 
none such, to that of the county most convenient to the parties. 

§ 6191. Transfer, effect o:t: When a transfer has been�made,
all further proceedings in the court making the order must be sus­
pended and unless an appeal is taken, the original papers and a tran­
script of the docket and journal entries must be certified and trans­
mitted within thirty days to the judge of the county court designated 
in the order, who shall record the proceedings anew and thereafter 
proceed as if he had jurisdiction of the case from tl}e beginning. 

ARTICLE 4.-RECORDS OF THE 0oUNTY 0oURT. 

§ 6192. Records, what constitute. The records of each
county court consist of the original papers in the cases adjudicated or 
pending therein and the books prescribed in the next section. 
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County Court. PROBATE CODE. § 6193-

§ 6193. Records to be kept. There shall be kept in each o ,. c. 111, 188'1.
county court the following books of record: 

1. A journal, in which there shall be entered under the proper
dates and in the order in which the transactions take place, 
respectively, a brief statement of the nature and object of each pro­
ceeding; a minute or statement of each act of the judge or of the 
parties therein, except the filing of a paper; a minute of each bear­
ing or postponement; the facts appearing by the return to each pro­
cess or mandate issued from the court; and each decision or direc­
tion given by the court in the ,progress of a proceeding, and such 
other matters as are specially required to appear of record; but 
these provisions do not require a minute of the issuance or the re­
turn of the subpena or a statement of the evidence or any particu­
lars relating to the introduction of testimony, except the names of 
the witnesses sworn and examined; such minutes to be signed by 
the judge at the close of the entries for each day. 

2. A docket in which there shall be set apart at, least two pages
to each case for entering thereon its title and number, underneath 
which there shall be entered the following particulars, relating to 
that case: On the first page, a register containing the name of 
each party to any proceeding therein; each guardian or other person 
having the custody of a party who is under any legal disability; 
each special guardian appointed for a ,party and each attorney ap-
1,earing for a party, together with the post office address of each 
and word or words describing his relation to the case, if a party, as 
for example "heir," "devisee," or "ward," or his relation to the party 
as "attorney" or otherwise, according to the fact. The name of the 
attorney, guardian or custodian must immediately follow that of 
the party whom he represents; and there shall be left sufficient 
space below the name of each party to admit of such entries from 
time to time as occasion requires. New parties, including persons 
to whom letters testamentary, of administration or of guardian­
ship are issued shall be registered in like manner. In the margin 
on the left there shall be entered opposite the name of each special 
guardian or attorney the date of his appointment or appearance 
an<l opposite the name of each new party, the date on which he be­
came a party; and in the margin on the right, when the relation of 
a part,v, attorney or other person ceases. a minute to that effect. 
On the page following, a chronological index or minute of all the 
proceedings in that case from the beginning until the final dispo­
sition thereof, including a hrief statement of the object of each 
proceeding and a minute of the filing of each pleading or other 
paper. each preliminary act of the court or judge, the issuance and 
return of each citation or other process, each hearing or postpone­
ment, each intermediate or final order or decree and each act done 
to carry the same into effect. There shall be entered on the left 
hand marg'in the date of each transaction, and in the margin on the 
right a reference to the book and page of the journal or record, 
where the same appears. 

3. Record books in which there shall be transcribed in full
every order affecting a substantial right or directing the perform­
ance of a duty and every final order or decree, all wills which are 
admitted to probate and all bonds of executors, administrators, 
guardians and surYiving partners of decensed persons, which are 
accepted and approYed; and all letters issued to executors, admin­
istrators and guardians. 
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4. There shall be appended to each docket a numerical index
referring to each case by number and title, containing the number 
of each case progressively, its title and the number of the page on 
which it is docketed; also an alphabetical index arranged with ref­
erence to the first letter of the family name in the title of each case 
and containing, in addition to each title. the number of the page 
on which the <locket entries begin. When the cases are not 
docketed in one book, there shall be kept in a separate book a 
general index, both numerical and alphabetical, of similar char­
acter, referring in each instance to the book and page of the docket. 
The general index shall include all cases heretofore commenced in 
the county court or appearing on the records of the probate court con­
forming in relation thereto as nearly as may be to the above re­
quirements. 

§ 6194. Docket, form o:t: The docket prescribed by the pre­
ceding section shall be substantially in the following form: 

June 20, 
1894. 

Aug. 2, 
1894. 

June 20, 
1894. 

June 21, 
1894. 

Estate of Richard Roe. 
Register. 

Jane Roe, wife, Athens, N. D. 
Mary Roe, minor heir, Athens, N. D. 
John Bates, custodian, Athens, N. D. 
Chitty, special guardian, Athens, N. D. 

I Coke, special guardian, Rome, N. D. 

Estate of Richard Roe. 
Proceedings. 

Proceeding for appointment of administrator. 
John Chitty, Esq., is appointed special guar­

dian for Mary Roe, minor, at her request. 

Revoked 
Aug.2, 
1894. 

Mary Roe, by her special guardian, filed peti- J. 185. 
tion for administration of said estate. 

Citation issued returnable Aug. 20, 1894. 

§ 6196. Citation, how issued. Before issuing a citation, the
eourt shall if necessary, examine the applicant and other witnesses 
under oath concerning the correct name and post office address of 
-each party to be cited and may issue a subpena for that purpose. 
If he is unable after reasonable diligence to ascertain such name, 
the party may be designated by his relation to the decedent or 
otherwise, as nearly as may be. Each party and each guardian or 
attorney for a party, who appears in any ,p1·oceeding must also be 
required to give his own name and post office address which shall 
be entered in the register accordingly and be taken as true there­
after until the court is notified of a change. 

§ 6196. Books to be numbered progressively. When the
docket, journal or record consists of more than one book, all books 
of the same name shall be numbered progressiYely from one up­
wards. 

§ 6197. Cases, to be numbered how. For convenience in
keeping the books of re�ord the eases in each county court shall be 
numbered in a single and continuing series. beginning with one or 
with a number exceeding by one the highest number so employed 
before this code takes effect. 
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C H A P T E R  3 .  

PARTIES AND PROCESS. 

ARTICLE 1 .  - GENERAL RULES OP PROCEDURE.

§ 6198. Parties in a case, who ar�. The ge�eral parties in a
case in the county court are the persons mterested in the estate or 
other subject matter, and the executor, administrator or guardian 
thereof. · They are likewise the parties who must be cited in each 
special proceeding in the case, unless the parties are specially pre­
scribed, but for distinction the party who presents a petition in a 
special proceeding is known as the petitioner or claimant, and t.he 
parties to be cited are known as respondents. If a citation issues for 
an incidental purpose in the course of the administration, the only 
parties are those appearing or cited for such purpose. 

§ 6 199. Substitution of parties, when. When an heir or
devisee dies or transfers an interest in the estate, his legal representa­
tive or successor in interest, grantee or assignee may be made a party 
in lieu of such heir or devisee ; and when a party to a special pro­
ceeding dies or transfers his interest, while the same is pending, his 
legal representative or successor in interest may likewise be substi­
tuted at his own suggestion or at the request of another party. Such 
substitution may be made at any time by order of the court, and with­
out notice when the facts are shown by the allegations of a pleading 
or affidavit. 

§ 6200. Persons interested may become parties. Any
other person interested in securing or preventing the relief sought in 
a special proceeding may, by leave of court, become a party and sup­
port or oppose the application or pray for affirmative relief consistent  
with the facts ; but leave must not be granted unless his interest 
sufficiently appears; and this section shall not be construed to affect 
a right or interest of such person unless he so becomes a party. 

§ 6201 .  Special proceeding, how to become a party to.
When a statute provides that a person may present a petition or 
otherwise become a party in a special proceding, an allegation of his 
interest in a pleading or affidavit is sufficient for that purpose although 
his interest is denied, unless he bas been excluded from such interest 
by a decree of the court from which he has not taken an appeal. 

§ 6202 . Citation gives jurisdiction. Form of. The process
by which the court obtains jurisdiction in each proceeding of the 
parties, who do not appear therein, is a citation addressed to such par­
ties by name or other sufficient description, informing th�m of the 
petition or other application upon which it issued and the reliei 
thereby claimed or the grounds of the order upon which it is issue<l 
and the direction therein given ; and the time and place at which they 
are required to appear before the court to answer the same with such 
further particulars as may be specially prescribed by statute. 

§ 6203. Time for appearance. The time for appearance must
not be more than sixty days from the date of the citation and each 
citation must be addressed by the style of "The State of North 
Dakota," and contain the signature of the judge attested by the seal 
of the court. 
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ARTICLE 2. -SERVICE OF CITATIONS AND OTHER PAPERS. 

§ 6204. Citations and notices, how served. Citations and
notices, issuing for service in any proceeding in a county court, must 
be served upon the parties personally or in some other mode as here­
inafter prescribed. 

§ 6206. Service on attorney or guardian, when. When a
party on whom service is required bas a guardian or attorney of 
record in the case, service must be made on the guardian or attor­
ney and such service is deemed to be service on the party so repre­
sented : except that a citation must ,be se1·ved on a party repre-
1:oented by a guardian if more than ten years of age, as wel l as on the 
guardian. 

§ 6206. Service by mail, when and how made. After a
party has appeared or has been once cited to appear in a case, each 
citation or notice subsequently issued in the same case may be 
served by mail upon him or upon his guardian or attorney of record 
as prescribed by the last section. But service by mail is not suffi­
cient when a citation requires a party to appear in person, or issues 
upon an application to revoke the probate of a will or set aside a . 
decree awarding a final settlement or distribution, or when the court 
directs service in some other mode. 

§ 6207. Service by publication, when. Servic-e by puhlic-a­
tion may be substituted for personal service by a direction of the 
court authorizing such service, and designating a newspaper pub­
lished at the county seat or some other convenient newspaper in 
which th� citation or notice may be published, in either of the fol­
lowing cases : 

1. When the party who is required to make or procure service or
his attorney files an affidavit stating that be cannot obtain personal 
service on a person to be served, because he is unruble to ascertain 
where such person may be found, he having no known place of resi! 
-deuce within the state, if the court is further satisfied upon an ex­
amination as prescribed in section 6195 that the statements of the
affidavit are true.

2. When it is established in like manner or appears upon the
records in the case, that the person to be served is a nonresident of
this state.

§ 6208. Mode of service indorsed on citation or notice.
Every direction for service by publication or other direction giwn
by the court respecting the mode of service must be indorsed on the
citation or notice and when so given service must be made in
accordance with such direction.

§ 6209. Personal service, how made. Personal service
within the state or elsewhere may be made and proved in the man­
ner prescribed by the code of civil procedure for the personal ser•
\'ice of a summons.

§ 6210. Service by publication, how made and proved.
Service by publ i cation is effected by print ing and puhl ishing the
citation or notice to be served three times, once each week for thrre
successive weeks in the newspaper designated in the order, and is
deemed complete on the day of the last publ ication and ma�· be ·
proved by affidavit made a!-l provided by section 5693 of the code of
civil procedure.

12i8 



Parties and Process . PROBATE CODE. 

§ 6211. Service by mall, how made and proved. Service
by mail is effected by depositing in the post office a true copy of the 
citation or notice to be served, inclosed in a plain sealed envelope 
with the postage thereon fully paid, directed to the person to be 
served at bis post office address ; and is ·proved by the affidavit of 
.any person having knowledge of the facts, or by a statement thereof 
in the journal when the mailing is done by the judge. 

§ 6212. Citation, when it must be served. Unless other­
wise specially prescnbell by law, a citat10n 1ssueu upon 1:1. petltluu 
must be served at least twenty days before the time therein specified 
for appearance ; every other citation must be served at least five 
days before the time specified for appearance ; and each notice 
which refers to a, future time must be served at least five days 
before the time so designated. When service is made by pub­
lication such time must be computed from the date of the last 
publication, and when service is made by mail there must be allowed 
in every instance an additional period of five days computed from 
the date of mailing. 

ARTICLE 3. - MANNER AND EFFECT OJ!' APPBABANOB. 

§ 6213. Appearance, how made. In a county coprt every
party of full age, who has not been judicially declared incompetent to
manage his affairs, may appear and prosecute or defend a proceed­
ing in any case either in person or by an attorney regularly admitted 
to practice in this state, except when he is required to appear or 
otherwise act in person, pursuant to a special provision of this oode; 
and is held to appear in each proceeding from the time when he has 
been duly cited to appear. 

§ 6214. Appearance by a minor, how made. When a
minor or a person who has been judicially declared to be incompetent 
to manage his affairs is a party, he must appear and act by guardian, 
except when he makes application for the appointment of a guardian; 
but if he is a respondent, the guardian cannot appear for him until he 
has been duly served with a citation unless the proceeding relates 
directly to his estate or he is a minor under ten years of age. If he 
has no guardian appearing for him, a special guardian must be ap­
pointed, as prescribed in the next section. 

§ 6216. Special guardian. Quallilcations. Row ap
pointed. A special guardian must be some capable and disinterested 
person appointed by order of the court with the written consent of 
the person appointed. Such appointment may be made summarily 
at any time upon the application of the incompetent party or a rela­
tive or friend of such party, for the purpose of commencing a pro­
ceeding or maintaining his interest in a pending proceeding ; or with­
out an application at any time after he has been duly cited to appear 
in any proceeding; or wherever in the course of a proceeding ;n 
which he is represented by a guardian the court has any reason to 
suppose that his interest requires the appointment of another 
guardian. A special guardian so appointed in any case is authorized 
to appear in the subsequent proceedings therein to which his ward is 
a party until the appointment is revoked. 

§ 6216. Special guardian to qualify same as general
guardian. A special guardian must not receive any money or property 
l:>elonging to the ward's estate, unless he oualifies in the same man-
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ner as a general guardian; and a guardian, general or special, cannot 
act in any matter in which his interest is adverse to that of the ward. 

§ 6217. Appearance of guardian, effect of. Subject to the
foregoing restrictions and in the absence of fraud, collusion or mis­
take, prejudicial to the interest of the ward, the appearance in his 
name of his general or special guardian by leave or direction of the 
court in any proceeding is deemed to be the appearance of the ward, 
and has the same effect in that proceeding as if he was competent to 
appear in person. 

§ 6218. Appearance, how effected. An appearance in any
proceeding is effected by giving notice of the appearance in open 
court either orally or in writing or by pleading, or making applica­
tion therein to the court for an order or direction of any kind. 

§ 6219. Appearance, notice of all proceedings. A party
who appears or is held to appear as herein before 1rescribed is deemed
to have knowledge of each postponement and al other acts done in 
the course of the proceeding from the commencement until the final 
disposition thereof without further notice except such as is imparted 
bv the records of the court. 

ARTICLE -4.- COMMENCEMENT OF A SPECIAL PROCEEDING AND THE: 
PLEADINGS THEREIN. 

11 a. c. 111 , 1811'1. § 6220. Special proceeding, how commenced. A special 
proceeding in the county court i s  commenced :by the voluntary 
appearance and pleadings of all the parties, or by the presentation 
1Jf a petition by a competent party and the issuance of a citation 
to the other parties. 

§ 6221. Proceeding by citation. Time to plead. When
the proceeding is commenced by citation the respondents shall plead 
at the time when they are cited to appear unless the court allows 
further time ; but a party in default may be allowed to plead at any 
time before the hearing is concluded on such terms as the court deems 
just. 

§ 6222. Pleadings in a special proceeding. The pleadings
in a special proceeding in the county court are the petition and the 
answer Ol' cross petition of a respondent. Several parties may unite 
in a pleading when, as between themselves, their respective int�rests 
are not adverse. All pleadings must be filed in writing and every 
pleading except the answer of a special guardian must be verified as 
prescribed in the code of civi l procedure. 

§ 6223. Petition, contents of. A petition must set forth the
facts which authorize the special proceeding, entitle the petitioner 
to relief therein and show the relation of the other parties to the 
estate or matter in question according to the provisions of this code 
which relate to that proceeding, with a prayer for the relief which 
the petitioner claims therein. 

§ 6224 . Answer, contents of. The answer may admit or denv
. the 9.llegations of the petition or any material fact therein stated and 
allege new matter of defense to the whole or any part of the relier 
claimed. 

§ 6226. Pleadings, requisites of. The formal requisites of &
pleading are as follows :  
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1. The c�ption, which shall contain the name of the county an,. § 1, c. 1 11, 157•court and title of the case, as for example ''Estate of A B d _d," "G d "  l · C ' · ·, e ceas� or oar _1ans up of . D., minor," and the names of theparties to the special proceeding, distinguishing them as petit ionerand r_espondent, followed by a word or words descriptive of th pleadmg, as _for example, "petitions for probate of w i l l ."
e 

2. The statement of facts.
3. The prayer for relief ; but no prayer is necessary in an answer

except for the purpose of claiming affirmative relief. 
4. 'T'hf'I RiP"TIRh1rA nf the party or his attorney or guardian.
5. The verification.
§ 622H. .lssue, how raised. An issue arises upon each of the

following allegations of a pleading : 
1. Upon each avennent in the petition of the execution of a will,

or of the death of any person when necessary to jurisdiction, or of 
any fact alleged as cause for setting aside a decree or order of the 
court, although not controverted by answer. 

2. Upon every other material allegation of a petition which is
controverted by answer. 

3. Upon every fact alleged in the answer except an admission of a
fact alleged in the petition. 

ARTICLE 5. - PORTPONEKENT, HEARING AND TRUL. 

I 6227. - Respondent, when a new citation issues. When 
a respondent fails to appear at the time specified in a citation the 
court must ascertajn from the proofs of service, whether he has been 
duly cited to appear ; and unless the service is deemed sufficient a 
new citation must be iBSued to such party or parties and the hearing 
must be postponed until the time therein specified. 

§ 6228. Postponement, when granted or ordered. .After
issue is joined by the pleadings either party is entitled to a postpone­
ment for a reasonable time to procure the attendance or deposition of 
a witneBB or otherwise prepare for the trial. A reasonable postpone­
ment may also be granted at any time to allow a party to plead, or for 
any other meritorious cause. A postponement may also be ordered 
because the judge is sick or otherwise engaged, or because he desires 
time in which to prepare his decision. 

§ 6229. Postponement, how ordered. A postponement may
be ordered without a written application and an adjournment of the 
court from time to time in the progress of a hearing operates as a 
postponement without a formal order. Every postponement must be 
to a day certain ; but an indefinite postponement or a failure to 
resume the hearing at the appointed time by reason of the absence 
of the judge or for other cause does not invalidate or otherwise 
affect any act pre.viously done, but operates only as a postponement 
of the hearing until further notice. 

§ 6230. Court to try issues, when. After the respondent:
have had an opportunity to plead the court must try the issues, hear 
the allegations and proofs of the respect:.ve parties, and make such 
decision upon the facts thereby found as justice and equity requires. 
Every issue prescribed by section 6226 of this chapter must be tried 
upon the testimony of witnesses sworn and examined in open court 
or tlik<'n in the form of deposition according to the rules of evidence 
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applicable in a civil action except when the same are modifitd by the 
following provisions of this article. 

§ 623 1 .  Court, powers o� The court may examine the parties
and other witnesses and inquire into all the facts and circumstances 
as to any material fact, although no issue is joined thereon ; and may 
also in its discretion refuse to hear the deposition of any witness 
residing within the state, who is competent and able to appear and 
give testimony in person, unless satisfied that the necessary expense 
or inconvenience of procuring bis attendance ought not to be 
incurred. 

§ 6232. Deposition, when taken. When it is satisfactorily
shown by affidavit that a material witness within the county is so 
aged, sick or infirm that bis attendance cannot be compelled with­
out endangering bis life or health an<l there is no good reason to 
suppose that he wil l  be able to attend within a reasonable time to 
which the hearing may be postponed, the j udge shall proceed to 
the place where the witness is and there take his testimony as in 
-open court ; but if  an interested partJ so requests, the testimony of 
such witness must be taken in the form of a deposition. 

ARTICLE 6. - DECREES AND ORDERS. ' 

§ 6233 . Decision in a special proceeding contains what.
A aecision of the county court upon the pleadings and proofs in a 
special proceeding shall state the material facts found by the court 
and award relief consistent therewith and with such directions as may 
be necessary or proper to give effect to the same and is a final 
determination of the rights of the parties so adjudicated, styled 
indifferently a decree or final order. 

§ 6234. Decree, to contain what. A decree which settles an
account must intelligibly refer to a statement of the account on file 
and contain a summary thereof as settled. 

§ 6236 . Order, how obtained. Every direction entered of
record or given in writing by a county coµrt and not included in a 
decree is styled an order. Each order must be founded on a written 
application, unless the court is expressly authorized to make the same 
at its discretion or otherwise on its own motion. Each application 
for an order is styled a motion, but when the facts relied on as ground 
of a motion do not appear of record they must be set forth by affi­
davit. 

§ 6236. Order, contents o:t: An order based upon facts, within
the knowledge of the judge or upon facts proven by the testimony of 
a witness, 1must contain a statement or recital of the existence or 
proof of the facts which authorize the order. But when an order is 
made upon matter of record, a reference to an affidavit, pleading or 
other record upon which such facts appear is sufficient. 

§ 6237. Order, may be given when. An order prescribing
the mode of serving a citation or appointing a special administrator 
or appraiser, a restraining order, an order requiring a return to be
made, or an account to be rendered, or any peremptory or other order 
which the court is expressly authorized to make without a previous 
application, may be given at any time when a motion for such order 
is made or presented. 
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� 6238. Order, persons affected to be cited. Before an 
order can be given upon a motion which does not come within the 
provisions of the last section, all persons who will be affected by the 
order must be cited to appear and be given an opportunity to defend 
against the same, but when a motion is presented in the course of a 
pending proceeding it is not necessary to cite any person who at the 
time of presentation appears or is held to appear in such proceeding. 

§ 6239. Objections to an order, how taken. At any hear­
ing upon a motion, or in pursuance of a citation issued upon an order, 
any objection arising upon the facts set forth in the motion or order 
or otherwise appearing of record may be presented either orally or in 
wri t i ng ; but no issuo of fact arises unless the respondent answers by 
affidavit, controverting a material fact sot forth as ground of the 
mot ion or order or alleging new matter in defense, j ustification or 
�xcuso. ·when an issue is so presented it m'ly be submitted by con­
eent of tho part ies upon their respective affidavits, which shall there­
upon be treated as depositions ; otherwise such issue must be tried iu 
the ,;ame manner as the issut> specified in section 62213 of this chapter. 

§ 6240. Costs, when awarded. Costs may be awarded in a
decreo or order as follows : 

1. \Yhen there is no contest , the petitioner if successful is entitled
to costs payable out of tho est ate . 

2. When there is a contest , the successful party is ent i tled to
oosts  payable by the adverse party or out  of the estate as justice 
reqnires ; but i f  tho opposing parties are each in part successful , t he 
.awanl of c:ost s is in all  respects in the souud discretion of tho court 
wi t h  the l imitat ions hereinafter prescribed . 

3 . Cos ts  cannot be awarded against an executor, administrator or
guard ia 1 1 , persona l ly , un less i ncurn·d by his neglect or misconduct. 

4. Costs payable out of the estate may be awarded in favor of an
-executor, administrator or guardian , acting in good faith although
u nsucl'essfu l .

5 . A reasonable sum payable out of the estate must be awarded in
favor of a party appearing by a special guardian as compensa t ion for 
b is Sl•n·ices ; hut for the benP fit of the estate the  court may i nc lude a 
like sum in  the amount  awarded against an adverse part y . or direct 
the same to be dedueted in the final distribution from the shnro of t he 
party so appearing. 

G. Bxccpt as provided in the  preceding subdi vision , 1 h e  su m
awarded as costs in  favor of a parfy m ust not exceed the ru nmmt of 
his ex iwnsl'S ac tually and m'cessarily inctured in 1irocuring the ser­
viee of procl'SS and the attendance of h is  wit nesses or tlwir  deposi ­
tions, and must be determi1wd by the court u pon an i temized state­
mrnt  of the Pxpenses so incurred, verified by the affidavit of t lw party 
or h i s  attorney and presented at or before the am1uunccment of the 
-decision .

� 624 1 .  Decree or order fo r  money, how enforced. A 
-decreo or final order, which direc ts  thP payment of fl su m of 1 n , i 1H •y
by a party personally , may be enforced by fin exel 'n tion H!!a i 1 1st h is
pro1lPrfy issuP<l by 1: he  j udge and made n•t umable to tl H ·  cuun 1 y
•court. and m ust require t lw officer to ap] J l y t h e  money t h l· rP t l J H lll
colkct ,·d i n  accurdarn:e w i th  the order or decree .  I 11 other n·spee ts
the proc'l •SR and. mrnk of col l ection shall con form t o  1 lw pru 1· i RionR of
thP < ·o c le of  c lv i l  l )I"OCl' < l tl l'l' rPlating thl'rl' t o , a decree bl' i 1 1g fur that
pur1Joso regarJl'd as a j udgment .
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§ 6242. Decree or order to perform any act, how enforced.
A decree or order, which requires or prohibits the performance of any 
act other than the payment of money by a party or other person, may 
be enforced by serving a certified copy of such order or decree per­
sonally on the party or person who is required thereby or by law to 
obey it and by punishing him for a contempt of court if he refuses 
or willfully neglects to obey it. A decree or order, which directs the 
payment or delivery of money to an executor, administrator or guardian 
entitled to receive it or directs the payment or delivery by an execu­
tor, administrator or guardian of money by him received by virtue 
of his trust, may be enforced in like manner. 

§ 6243. Punishment for contempt does not bar action on
bond. The punishment of a delinquent for a contempt or the levy 
of an execution upon his property as prescribed in the last two sec-
tions does not bar or suspend an action against him or the sureties
on his bond in relation to the same matter, or otherwise affect such
action as respects any sum remaining unpaid.

I 29>. I rob. 0. 
&111'4. 

ARTICLE 7. - MIST AKES, OMISSIONS AND AMENDMENTS. 

§ 6244. Repealed. ( c. 111 ,  1897 . )

§ 6245 . Court may amend process, when. A county court
may at any time on motion of a party amend its process by correct­
ing a mistake or supplying an omission in any respect, when the 
defect has not prejudiced and the amendment will not injure the 
party to or against whom such process was issued; and may in like 
manner permit a return or other intermediate proceeding to be 
amended in accordance with the facts. 

§ 6246. Amendments to pleadings for mistake allowed.
A county court may also on motion of a party and in furtherance of 
justice at any time permit such party to amend any pleading or 
motion by adding "Jr striking out the name of a party or by correct­
ing a mistake in the name of a party or a mistake in any other respect 
or by inserting other allegations material to the case or by conform­
ing the allegations to the facts proved. And no decree or order shall 
be vacated, revoked or reversed for an omission in the findings of any 
material fact which actually existed or for the non-averment of any 
fact in a pleading or other paper if the existence of such fact is estab­
lished when the objection is taken ; but the court shall amend the 
defect or direct an amendment as the circumstances require. 

§ 6247. Amendment, costs allowed when. Every amend­
ment authorized by this article may be made without prejudice to any 
act previously done to take effect as of the date of the original pro­
ceeding, but when an amendment is made in any proceeding after a 
decision is rendered costs may be awarded against a party in whose 
favor the amendment operates as the court shall deem just and proper. 
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§ 6248. Hour intended. Whenever a future day is specified
in a citation, notice or order for any purpose, and no particular hour 
is specified the time intended shall be taken to be the hour of ten 
o' :lock in the forenoon of the day named. 

ARTICLE 8. - REHEARINGS. 

§ 6249. Rehearing is what. A rehearing is a re-examination
of the facts involved in a decree or order upon grounds set forth in a 
motion or petition to open and vacate or modify the same or some 
part thereof. 

§ 6260. Rehearing, for what causes granted. A rehearing
may be granted for either of the following causes : 

1 . Mistake, inadvertence, surprise or excusable neglect of the
party making the application. 

2. Any irregularity in the service of process or any fraud or mis­
conduct of the prevailing party or his attorney or agent, or any abuse 
of discretion on the part of the court, which prevented the applicant 
from appearing or maintaining a material issue on his part at the 
former hearing. 

3. Newly discovered �ence material to the issue which could
not with reasonable diligence have been produc�d at the former hear­
ing by the party making the application. 

4. The nonexistence of any fact necessary to jurisdiction.
§ 6261. Rehearing, application for. An application for a

rehearing may be made by motion or petition according to the mode 
in which the original application was made, and the parties interested 
must be cited accordingly. But every application upon any ground 
iipecified in the first subdivision of the preceding section must be 
made within thirty days from the date of the order or decree, and 
every application made upon grounds specified in the second and 
third subdivisions must be made within one year from the date of the 
decree or order to which it relates. 

§ 6262. Application for a rehearing, must show what.
In addition to one or more of the foregoing causes every application 
for a rehearing must set forth each material issue which the appli­
('l\nt expects to maintain or designate the same by reference to his 
former pleading and no other issue can be tried. The causes so 
nlleged and the issues so presented may be controverted as in other 
< "Hses ; and after hearing the allegations and proofs of the parties the 
<'ourt shall grant or deny the application as justice and equity require. 

§ 6263. Application granted. Duty of court. If the appli­
<'ation is granted tho court must make a decree or order vacating the 
former decree or order, or revoking so much thereof as may be neces­
sary and awarding such further relief as the facts may justify.: 

ARTICLE 9. - APPEALS. 

§ 6264. Appeals, who may take and from what. Any 1 112. Prob. o.
party or other person specified in the next section who deems himself am'd. 
aggrieved may appeal, as prescribed in this article, from a decree or 
from any order affec:ting a substantial right made by a county court 
to the district court of the same county. 
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§ 6266. Appeal, parties to. Each person who was a party
1 0  the proceeding in the county court and each other person, who 
has or claims in the subject matter of the decree or order, a right 
or interest which is affected by an appeal may take an appeal and 
all parties interested must be made a party to the appeal. 

§ 6266. Appeal, how taken. To effect an appeal the appel­
lant must cause a notice of the appeal to be served on each of the 
other parties and file such notice with the proofs of service, and an 
undertaking for appeal in the county court within thirty days from 
and after the date of the order or decree ; but when the party taking 
an appeal files such notice and announces the filing orally in open 
court at the time when the decision is given no other or further service 
of the notice is necessary. 

§ 6267. Appeal not e:ffected, when. An appeal from an
order which directs the payment of a fine as a punishment for a con­
tempt is not effected, unless the amount of the fine is also deposited 
with the county judge within the prescribed time to abide the order 
of the appellate court. 

§ 6268. Appeal by executor, administrator or guardian.
An executor, administrator or guardian may appeal without filing an 
undertaking from a decree or order made in any proceeding in a case­
in which he has given an official bond; and when he appeals in that 
manner the bond stands in place of such undertaking. A special 
guardian may appeal without filing an undertaking although he has. 
not given bond, but the appeal will not operate as a stay unless taken 
from an order which grants or refuses a transfer of the case. 

§ 6269. Appeal, extension of time. When the appellant
seasonably and in good faith serves a notice of appeal on some of the 
parties, but through mistake or excusable neglect fails to obtain service 
on all, or in like manner omits to do any other act necessary to perfect 
the appeal or effect a stay, the county court upon proofs of the facts 
by affidavit may, in its discretion, extend the time for perfecting the 
service or other act and permit an amendment accordingly upon such 
terms as justice requires. 

§ 6260. Parties to an appeal, how brought in. A party
�cified in section 6255, who was not served with notice by reason of 
the fact that his interest or claim did not appear upon the records of 
the county court at the time when the appeal was taken, is deemed to 
have been duly served from the time when he appears in the di!Jtriot 
court for any purpose connected with the appeal, or he may be 
brought in by order of the district court on such notice as the court 
shall prescribe. 

§ 6261. Appeal on question of law, how perfected For
the purpose of taking an appeal on questions of law alone, the notice 
must contain a statement to that effect, and specify the errors in law 
which the appellant intends to rely on as grounds uf the appeal and 
the time and place at which the appeal will be brought on for trial. 
Every other notice of appeal is sufficient which designates the party 
who appeals and the order or decree from which the appeal is taken 
and the intermediate orders if any upon which the appellant desires 
a review. And every appeal must be held to have been taken upon 
the facts and matter in law generally, unless the notice clearly indi­
cates an intention to appeal on questions of law alone, but the appel­
lant may by his notice restrict the appeal to any specific direction or 
award contained in a decree, if the issue upon which the same depends 

1286 



Parties and Proce,s, PROBATE CODE. 

<.'An hE' separately tried and determined without prejudice to any other 
»art of the decree.

§ 6262. Speciftcation of errors on appeal A specifica- Ho, c. 111, 1s97 
tion of errors must contain a reference to each particular error ap-
pearing of record in the decree or order in the proceedings on which 
it is founded to which the appellant objects. 

§ 6263. Undertaking on appeal. Stay. An · undertaking I snaii�b. o. 
on' appeal must be executed in favor of the appellees in such sum as 
the oounty court shall prescribe by the appellant or his agent or 
attorney in his name and sufficient sureties approved by the judge, to 
the effect that the subscribers will pay to the parties entitled thereto 
all costs of the appeal that shall be awarded aiainst the appellant by 
direction of the district court not exceeding the sum therein stated. 
But the execution or enforcement of the decree or order appealed 
from shall not be stayed, unless the instrument contains a further 
undertaking to the effect that the subscribers will also pay all dam-
ages which the appellees or any of them shall sustain by reason of 
thC1 appeal or a separate undertaking to that effect is executed and 
filed in like manner. 

§ 6264. Undertaking, amount of. The sum prescribed in an I s:?Oaml:t· o.
undertaking for costs must not be less than one hundred dollars. 
The sum prescribed in an undertaking for damages shall be such 
further sum as the judge deems sufficient, and to aid him in determin-
ing the same or the sufficiency of the sureties, the judge may examine 
the sureties and other witnesses under oath. After an appeal is per-
fected the district court may by order require the appellant to give 
a new undertaking in a larger sum or with other sureties when the sum 
specified in the original undertaking is deemed insufficientor a surety 
is found to be insolvent, has removed from the state or is of doubtful 
financial responsibility, and unless the order is complied with the 
appeal may be dismissed or the stay dissolved as the case requires. 

§ 6266. Undertaking, obligations of. The presoribed under- r ·r a1�e,
taking for the payment of damages creates an obligation on the part �m;d.• 
of the principal and sureties executing the same to compensate each 
of the appellees for all pecuniary loss and injury which he shall sus-
tain in -consequence of the appeal respecting each and every right or 
claim which was determined or enforced in his favor by the decree or 
order from which the appeal is taken so far as the same shall be 
affirmed or otherwise sustained by the appellate court. When the 
decree or order directs the r.ppellant or another party to pay or deliver 
money or other property, or to perform any other act to which the 
stay applied, all loss and injury sustained by an api:ellee in conse-
quence of its detention from tho time when the direction was given, 
or by reason of any failure on the part of the appellant or such, other 
party to pal or deliver the same in accordance with the decision or
direction o the appellate court, and in as good condition as at the 
time when he was directed to do so by the county court, is deemed to 
be sustained in consequence of the appeal. When the order directs 
the commitment of the appellant or another person for disobeying 
any order except for the payment of a fine, all loss and injury result-
ing from his disobedience is likewise deemed to have been suffered 
in consequence of the appeal . The obligation matures at the time of 
the decision in the appellate court, but no action can be maintained 
thereon until ten <lays thereafter. 
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§ 6266 . Appeal stays further proceedings, when. Except
when there is an expreBB provision to the contrary in this article, a 
perfected appeal stays the execution or enforcement of the decree 
or order appealed from until there bas been a determination of the 
appeal or a diBBOlution of the stay in the district court ; and an appeal 
from an order granting or ref using a transfer of the case likewise 
stays all further proceedings in that case. In other respects the 
decree or order of the county court remains nnaffeoted until reversed 
or modified by direction of the appellate court. 

§ 6267. Appeal does not stay probate of will or letters
of administration, when . An appeal from a decree or order 
admitting a will to probate or granting letters testamentary, or letters 
of administration, does not stay the issuing of letters when, in the 
opinion of the county judge manifested by an entry upon the journal, 
the preservation of the estate requires that such letters should iSBue. 
But the letters 80 issued do not confer power to sell real property by 
virtue of any provision in a will or to pay or satisfy legacies, or to dis­
tribute the property of the decedent until the determination of the 
appeal. 

§ 6268. Appeal does not stay order for special adminis­
trator or revoke probate of will. An appeal does not stay the 
execution or enforcement of a decree or order which appoints a 
special administrator or revokes the probate of a will or suspends or 
removes an executor, administrator or guardian, or revokes his 
appointment. 

§ 6269. Transcript on appeal, judge perfects. When an
appeal is perfected, the county judge must make and certify to the 
district court a complete transcript of the papers and other records 
upon which the appeal is taken or 80 much thereof as may be material 
together with the notice of appeal and proof of service, the 
undertaking and other matters of record relating to the appeal ; and 
unleBB such transcript is delivered to the clerk within ten days, the 
district court may on motion of any party interested require and 
compel him to make and certify the same and may in like manner 
require him to amend the transcript as often as may be neceBBary or to 
certify and send up a will or other written instrument in its original 
form. When all the proofs upon which the court acted appear in 
the transcript the certificate shall 80 state. 

§ 6270. Appeal docketed in district court, when. Upon
the delivery of such transcript and payment of the clerk's fees, the 
appeal must be docketed in the district court and placed on the 
calendar of causes for trial according to the date on which it was per­
fectecl. and without a notice of trial or note of issue at the next term 
convening, not less than ten days after the taking of the appeal, and 
must be disposed of accordingly during the term, unless sooner dis­
posed of in pursuance of the provisions of tbe next section . 

§ 627 1 .  Appeal on questions of law. Time of hearing.
When the appeal is taken upon questions of law alone, the time and 
place of hearing specified in the notice of appeal may be any time 
and place at which an issue of law may be tried in the district court, 
and a hearing may be had accordingly ; provided, however, that such 
time shall not be less than ten days after the service of the notice, nor 
later than the first day of the term specified in the preceding section. 
Upon a fail ure to obtain a hearing a new notice of the time and place 
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of hearing may be given as often as may be necessary, and the appeal 
may, notwithstanding any such notice, be brought to a hearing at any 
time by an appellee upon a like notice served on the appellant or his 
attorney of reeord in the C'ounty court. 

§ 6272. Appeal to be dismissed, when. If the transcript is
nut ceruned to Lile district court on or before the second day of the 
term des;gnated in section f:i270 and the appellant does not make 
.application for an order requiring the same to be certified forthwith 
or if the appeal has not been sooner disposed of and the appellant 
fails to do any act necessary in order to have the same docketed and 
brought upon the calendar on or before the second day of such term, 
any appellee may have the same so entered by order of the court upon 
the production of a certified copy of the decree or order appealed 

-from and the notice of appeal and thereupon the appeal shall be sum­
marily dismissed with ten dollars costs to such appellee, unless the 
appellant satisfactorily excuses his default and forthwith pays such 
costs. 

§ 6273. Appeal dismissed affirms decree or order. A dis­
missal of an appeal by order of the district court in pursuance of any 
provision of this article is in effect an affirmance of the decree or 
order appealed from. 

§ 6274. Powers of district court on appeal. At a hearing
in the district court on an appeal taken upon questions of law alone 
the decree or order of the county court shall be reviewed only so far 
as may be necessary and with a view to correct errors appearing 
upon the record which injuriously affect a right or claim of the appel­
lant and are specified in the notice of appeal ; but when a specifica­
tion relates to a discretionary award or direction given upon facts 
shown by the record, the district court has the same discretion that the 
county court had. Each specification may be overruled or sustained 
according as the right of the matter appears and the court shall give 
its decision a0cordingly, affirming or reversing the decree or order 
appealed from or reversing in part and affirming as to the remainder, 
with such directions as may be necessary or proper respecting the 
decree or order to be entered in the county court. 

§ 6276. Questions of fact tried de novo. When an appeal
h taken generally, all the issues must ,be tried and determined anew in 
the district court and the court must hear the allegations and proofs 
of the parties and determine all questions of law and fact arising 
thereon according to the mode of trying similar issues originating in 
that court, except that an issue involved in the probate of a will and 
i-"sues arising upon a petition for the allowance of a claim or demand 
f )r money oi1ly must be tried according to the mode of trying issues 
t 1 a jury if a jury is demanded. When the appeal is taken from a 
dJcree or final order, the court may before trying the issues review any 
mtermediate order specified in the notice of appeal, which materially 
affected the issues and vacate the same or otherwise make such order 
as the county court ought to have made. And upon every appeal 
taken generally the court has the same power that the county court 
had to permit or direct a pleading to be filed or otherwise amend the 
issues and try the same accordingly, but in other respects, when the 
proofs on which the county court acted were submitted in the form of 
affidavits or otherwise appear of record, the appeal must be determined 
upon the certified transcript. 

1289 

§§ 6:.!72- 6275 

I 328, Prob. O. 
am'd. 

I �. Prob. O. 
am'd. 

ll 326. Prob. O. 
am'd. 



I§ 6276-6280 

11 882, Prob. 0.am'd. 

I 329, Prob. 0.am'd. 

I 830. Prob. 0,am'd. 

PROBATE CODE. Parll.e1J and Pt"o<'I· •• 

§ 6276. District court findings on appeal. A decision of 
the district court upon the facts must designate the issues tried and 
contain the material facts found by the court, or the substance of the 
verdict returned by the jury, as the ca�e may be, and the direction of 
the court thereon affirming the decree or order from which the appeal 
was taken generally, or reversing the same or a distinct part thereof as 
justice requires and as to any or all of the parties, with specific direc­
tions respecting the decree or order to be entered in the county court. 

§ 6277. Reversal of decree does not affect lawful acts.
The reversal of a decree or order of the county court for any cause 
except for want of jurisdiction does not affect the validity of any act 
otherwise lawfully done in pursuance of the order or decree, and in 
the course of the administration by an executor, administrator or 
guardian while the appeal is pending. 

§ 6278. Costs, payable how. The costs of an appeal shall be
settled and determined by the district court agreeably to the pro­
visions of section 6240 of this chapter except that like fees and dis­
bursements may be allowed as in other cases in that court. The 
amount of costs so allowed shall be stated in the order or decision 
which determines the appeal, with a direction specifying the party in 
whose favor and the party against whom the same shall be awarded 
by the county court. If the appellant is required to pay costs, the 
amount thereof shall be awarded by the county court Jointly against 
him and the sureties on his undertaking as prescribed in the next 
section without an express ¥action to that effect. 

§ 6279. Decision on appeal. Enforcement of the decree.
Each order or decision of the district court which dismisses or de­
termines an appeal and each preliminary order which affects the 
merits must be given in writing and filed with the clerk and by him 
entered of record, after which the clerk shall attach thereto the 
original of each paper filed by the parties in the district court and 
each paper certified to that court in the original form and certify and 
transmit the same without delay to the county court there to become 
part of the record; but when a stay is granted or effected in the dis­
trict court, they shall not be transmitted until the stay has expired. 
Each order or decision so transmitted shall be immediately entered in 
the journal and a decree or order as the case requires shall likewise 
be entered by the county court in conformity to the directions of the 
appellate court and be enforced in the same manner as other decrees 
or orders of the county court. 

ARTICLE 10. - A.PPROVAL OF UNDERTAKINGS AND BONDS. 

1 at, Prob. o. § 6280. Bonds, justification and approval o:t: Every suretyam'd, in a bond or undertaking prescribed by this code must make affidavit 
in connection with the instrument to the effect that he is a resident 
and freeholder of this state, and is worth the sum specified in the 
instrument in property within the state over and above all his 
debts and liabilities and property exempt by law from execution. 
But when there are more than two sureties each may state in his 
affidavit a sum less than that so specified, if the total amount stated 
in their affidavits is double the amount of the bond or undertaking, 
and before approving such sureties, the court must also be satisfied of 
the truth of their affidavits and may require them to appear before 
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him and examine them under oath and hear the testimony of other 
witnesses respecting the matters therein stated or any other fact 
affecting their financial responsibility. 

§ 628 1. Money deposit in lieu of sureties. In lieu of the
sureties required in an undertaking for costs prescribed by this code, 
the party giving the same may deposit with the county judge a sum 
of money equal to the amount of bis undertaking to be applied by 
the court agreeably to the provisions of the iustrument in payment 
of any costs thereafter awarded against him, or restored to him after 
he is exonerated from such payment as the event shall determine. 

§ 6282. Bond, approval to be indorsed. When a bond or
unaertaking is approved, the judge shall indorse his approval thereon, 
and file and preserve the instrument in his office. Except when 
otherwise specially provided, all bonds and undertakings in anywise 
required by the provisions of this code shall run to the state of North 
Dakota as nominal payee, and an action may be brought and main­
tained on a.DY such bond or undertaking by and in the name of any 
person injured by any violation of the provisions thereof. 

C H A P T E R  4 .  

SPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS 

AND OTHER PURPOSES. 

ARTICLE 1 .  - PRODUCTION AND CUSTODY OP A WILL. 

§ 6283. County judge opens will and gives notice. Every
county judge, having the custody of a will or to whom a will is 
delivered, must after the death of the testator publicly open and 
examine such will and file the same in his office and give noticP 
thereof to the persons interested in its provisions or deliver such will 
to the county Judge having jurisdiction of the case. 

§ 6284. Custodian to deliver will. Liability for failure.
Every other person having the custody of a will must immediately 
after receiving k.nowled�e or information of the death of the testator 
deliver the same to the J udge of the county court )laving jurisdiction 
of the case : and if he neglects to perform that duty he shall be liabl< '  
to each and every person interested in the will for all damages cause1l 
by such neglect. 

§ 6286. Compulsory production of will, when. When r.
party makes affidavit that any person has possession of a will whicl 1 
he necrlects or refuses to deliver as prescribed in the last section, the 
county court may cite him to appear forthwith or at any future timo 
in its discretion, and upon his appearance may examine him under 
oath and compel him to make a full disclosure in relation to such 
will. If it appears from his examination or from the testimony of 
other witnesses that he has any will of the decedent in his possession 
or under his control, he must be ordered to deli ver the same to tlw 
court and may be committed to the jail of the county until he com ­
plies with the or<ler. 
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§ 6286. Probate of nuncupative wills. Nuncupative wills
may at any time within six months after the testamentary words 
are spoken by the decedent, be admitted to probate on petition and 
notice as provided for the probate of wills executed in writing. 
'fhe petition, in addition to the jurisdictional facts, must al lege that 
the testamentary words or the substance thereof, were reduced to 
writing within thirty days after they were spoken. which writing 
must accompany the petition and be duly verified. The county 
1 ·ourt must not receive or entertain a petition for the probate 
of a nuncupative will  until the lapse of fom·teen days from the 
death of the testator, nor must such petition ·be at any time acted 
on, unless the testamentary words are, or their substance is 
reduced to writing and filed with the •petition, nor until the sur­
viving husband or wife. if any, and all other persons resident in the 
county and state interested in the estate, are notified, as provided 
for the probate of wills. Contests of the probate of nuncupative 
wills and appointments of executors and administrators with the 
will annexed of the estate devised thereby must be bad, conducted 
and made as provided in cases of the probate of written wills ; pro­
vided, that double the period allowed for the petition of revocation 
of the probate of a written will shall be allowed in which to petition 
for the revocation and annulling of a nuncupative will. 

§ 6287. Original will, where filed. Every original will or
statement of the substance or •provisions of a will filed as prescribed 
in this chapter shal1 remain in the office of the county judge except 
when certified to the district court on appeal. 

§ 6288. Will unexecuted until probated. A will, foreign or
domestic, shall not be carried into effect until admitted to probate 
as hereinaftu prescribed. 

ARTICLE 2. -SPECIAL PROCEEDINGS FOR THE PROBATE OF A ".,.ILL. 

§ 6289. Wills, original and nuncupative, when probated.
A special proceeding fo1• the probate of a written will may be com­
menced at any time within six years after the testator's death, or 
if the wi l l  is not made known within that time, then within one 
year after its discovery. A proeeeding for the probate of a nun­
cupative wi1 1 must be commenced within six months after the testa­
mentary words are spoken. 

§ 6290. Petition to probate, contents ot A petition for the
probate of a will sha1 1, in addition to the faf' tR prescrihed in section 
fi223 of this f'ode, gh·e a brief description of the will referring to 
the same as filed or a.Hege that it has been lost or destro,ved and set 
forth its provisions in ful l ,  and must set forth the state and county 
in which the p1·operty is situa ted and allege its probable mine dis­
tinguishing between personal and real property and t11e probable 
yearly value of the rents, profits and income of the rpa] 11 1·op<>rt�·. 
and may pray for the appointment of the exeeutor named in the wil l  
or allege his disability 01· rpfusa] to net and pray for the appoint­
ment of a testa.mentar.v administrntor. Ruch petition may be 
present<.'d hy any party designated in the nPxt sec t ion or b�- a. ered­
itor of the t<.'sta tor. 

§ 6291.  Citation issues to all interested. The parties who
must he cited upon a petition for the probate of a wil 1 ind nde the 
Rnrviving husband or wife, if any, a11 the lwirs of th(' tt>stator. the 
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devisees and legatees named therein, all ,persons in being who would 
take an interest in any portion of the property under the provisions 
of the will and the executor or executors, trustee 01· trustees named 
therein. 

§ 6292. Service of notice to persons interested when
another will exists. When there is reason to suppose that there 
may be another will of the testator in existence or persons inter­
ested in the estate who are not named in the petition, the court 
shall annex to the names of the respondents to whom the citation is 
addressed the words "and all other persons interested" and direct 
service thereof by publication in addition to the service otherwise 
prescribed by this code. 

§ 6293. Proceedings, when probate of will is contested.
A respondent may by his answer deny the execution of the will or 
the competency of the decedent to make the same or allege any facts 
showing that it bas been revoked, or was procured by duress, men­
ace, fraud, undue influence or other cause affecting its validity, 
and may at his election pray for the appointment of an adminis­
trator; or be may allege any ground of objection there may be to 
the appointment of the proposed executor or testamentary adminis­
trator and pray the appoii:.tment of some other person. He ma�· 
also make his answer a cross petition and thereby allege the execu­
tion of another will by the decedent of earlier or later date, and pray 
that the same be admitted to probate instead of that proposed by the 
petition. A cross petition may be answered in the same manner 
as a petition; but if there are new parties interested in the will 
thereby proposed, who do not appear, they must before the trial 
be cited to appear as in other cases. 

§ 6294. Executor to accept trust. Each person named in a
will as executor shall state in his pleading whether or not be is will­
in� to accept the trust. 

� 6296. Probate admitted, if no contest, how. The court 
may in its discretion grant the probate of a written will, unless the 
same is contested on the testimony of one only of the subscribing 
witnesses, if be testifies that the instrument was subscribed by the 
testator or was acknowledged and declared by him to be bis will as 
prescribed by law, and that he bell"eves that the testato1· was at the 
time of sound mind. 

§ 6296. Contesting probate of will. If any one appears to
contest the will, he must file written grounds of opposition to the 
probate thereof, and serve a copy on the petitioner and other resi­
dents of the county interested in the estate, any one or more of 
whom may demur thereto upon any of the grounds or demurrer 
allowed by law in civil actions. If the demurrer be sustained, the 
court must allow the contestant a reasonable time, not exceeding 
ten days, within which to amend bis written opposition. If the 
demm rer is overruled, the ,petitioner and others interested may 
jointly or separately answer the contestant's grounds, traversing or 
otherwise obviating or avoiding the objections. Any issues of 
facts thus raised involving: 

1. The competency of the decedent to make a last will and
testament. 

2. The freedom of the decedent at the time of the execution of
the will from duress, menace, fraud or undue influence. 

3. The due execution and attestation of the will by the decedent
or subscribing witness; or, 
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4:. Any other questions substantially affecting the validity o.f the 
will must be tried and determined by the court. 

On the hial the contestant is plaintiff, and the petitioner is de• 
fendant. The court after bearing the case, must give in writing the 
findings of fact and conclusions of law upon the issues submitted, 
and upon these the court must render judgment, either admitting 
the will to probate or rejecting it. In either case the proofs of the 
subscribing witnesses must be reduced to writing. If the will be ad• 
mitted to probate, the judgment, will and proofs must be recorded. 
If the will is contested, all the subscribing witnesses who are present 
in the county, and who are of sound mind, must be produced and 
examined; and the death, absence or insanity of any of them must 
be satisfactorily sho:!Vn to the court. If none of the subscribing 
witnesses resides in the county, and is not present at the time ap­
pointed for proving the will, the court may admit the testimony of 
other witnesses to prove the sanity of the testator and the execution 
of the will; and as evidence of the execution, it may admit proof of 
the handwriting of the testator and the subscribing witnesses or 
any of them. The testimony of each witness, reduced to writing 
and signed by him, shall be taken, kept and filed by the judge, and 
shall be good evidence in any sulbsequent contests or trials concern­
ing the validity of the will, or of the sufficiency of the proof thereof, 
if the witness be dead, or has permanently removed from this state. 
If the court 'be satisfied upon the proof taken that the will was duly 
executed, and that the testator was at the time of the execution 
thereof of sound and disposing mind, and not acting under duress, 
menace, fraud or undue influence, a certificate of the proof and the 
facts so found, signed by the judge and attested by the seal of the 
court, must be attached to the will. The will and the certificate of 
the proof thereof, together with all the evidence taken, must be 
filed by the judge and recorded by him. 

§ 6297. Absence of subscribing witness to be explained.
Before the presence of a witness whose examination is required by 
either of the two preceding sections can be dispensed with, it must 
be shown by affidavit or other competent evidence to the satisfaction 
of the court that be is dead or djsqualified or that he cannot after 
due diligence be found within this state or if within the state that 
be is so aged, sick or infirm that bis presence cannot safely be re­
quired. 

§ 6298. Probate of lost or destroyed wills. Whenever
any will is lost or destroyed, the county comt must take proof of 
the execution and validity thereof, and establish the same, notice 
to all persons interested being first given, as prescribed in regard 
to proofs of wills in other cases. All the testimony given must be 
reduced to writing, signed by the witnesses, filed and recorded. 
No will shall be proved as a lost or destroyed will unless the same 
is proved to have been in existence at the time of the death of the 
testator, or is shown to have been fraudulently destroyed 
in the life time of the testator, nor unless its provisions are clearly 
and distinctly proved by at least two credible witnesses. When a 
lost will is estrublished the provisions thereof must be distinctly 
stated and certified by the judge of the county court, under his 
hand and seal of the court. and the certificate must be filed and 
reoord�d as other wills are filed and recorded, and letters testament-

' ary or of administration with the will annexed must be issued 
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thereon in the same manner as upon wills produced and duly 
proved; the testimony must be reduced to writing, signed, certified 
and filed as in other cases, and shall have the same effect as evidence 
as provided in the proof of other wills. If before or during the 
pendency of an application to prove a lost or destroyed will, letters 
of administration are granted on the estate of the testator, or letters 
testamentary of any previous will of the testator are granted, the 
court may restrain the administrators or executors so appointed 
from any arts or proceedings which would be injurious to the 
legatees, or devisees claiming under the lost or destroyed will. 

§§�

§ 6299. Evidence of the genuineness and execution of o 2,, Prob. c.
the will. 8u bject to the foregoing restrictions the court may admit am'd. 
the testimony of any competent witness respecting the execution of 
the will, the capacity of the testator or other material fact, and may 
also admit proof of the handwriting of the testator or of a subscrib-
ing witness and such other evidence as is admissible in courts of 
justice to establish or disprove written contrarts in similar cases. 
The court shall also inquire particularly into all the facts and cir­
cumstances and may in its discretion require proof of the circum-
stances attending the delivery and possession of the instrument 
and shall grant the probate if satisfied upon all the proofs of the 
genuineness of the will, the competency and freedom of the testator 
to make the same and the validity of its execution. 

§ 6300. Probate af. Findings and conclusions of court. o 23. Prob. c.
The decree shall state whether the pt'Obate was contested and if so am'd 
by whom, and shall contain the findings of the court upon the testi-
mony and grant or deny the probate accordingly with proper direc-
tions, if the probate is granted, respecting the appointment and 
qualification of an executor or testrumentary administrator. If 
there is a cross petition the decree shall in like manner grant or 
deny the probate of the will thereby proposed or grant administra• 
tion as the case requires. 

§ 6301. Certificate of probate. Upon granting the probate § 26•
8

���- c.
of a will the court must indorse on or attach to the instrument a cer-
tificate of the probate signed by the judge and attested by the seal 
of the court. If the will is nuncupative, such certificate shall be 
indorsed on or appended to the statement of the substance thereof 
on file. 

§ 6302. Statement when will lost. When probate of a lost § '°· Jn�?· c.
or destroyed will is granted, the provisions thereof as established 
by the evidenee must be distinctly stated in writing and certified 
bJ· the judge accordingly and filed as other wills are filed. 

§ 6303. Will or certified statement to be recorded. The § 27,
8

���- c.
will or the certified statenwnt of the substance or provisions thereof 
as the case may be and the certificate of proof must be entered at 
length in the record of wills. 

§ 6304. Contesting will after probate. When a will has §U,c.111,189'1.
been admitted to probate, any person interested therein may at 
any time, within one year after such probate, contest the same or 
the validity of the will. For that purpose he must file in the court 
in which the will was proved, a sworn petition in writing containing 
his allegations, that evidence discovered since the probate of the 
will, the material facts of which must be set forth, shows: 

1. That a will of later date than the one proved by the deredent,
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revoking or changing the former will, has been discoYered and is 
offered; ·  or, 

2. That some jurisdictional fact was wanting in the former pro­
bate; or 

3. That the testator was not competent, free from dur('SS, men­
ace, fraud, or undue influenr.e when the will allowed was made ; or 

4. That the former will was not duly executed and attested.
Upon ti.ling the petition, a citation must be issued to the execu­

tors of the will, or to the administrators with the will annexed. and 
to all the legatees and devisees mentioned in the will, and heirs 
residing in the state, so far as known to the petitioner, or to their 
guardian, if any of them are minors, or their personal representa­
tives, if any of them are dead, requiring them to apnear before tlw 
court on some day of a regular term therein specified. to show 
cause why the probate of the will should not be revoked. If another 
will be offered by the petition, it must show all that is required in 
the original case of a petition for the ·probate of a wil l, and like­
notices must be served in the same manner, and upon all the parties as 
rE>quired before the hearing of proof of any will originally; provided. 
that such notices need not be served on any persons upon whom the 
citation heretofore required bas been served. At the time ap­
pointed for showing cause, or at any time to which the hearing is 
rpostponed, personal service of the citations having been made upon 
the persons named therein, and the required publication, and ser­
vice of the notices having been made and all duly proved, the court 
must proceed to try the issues joined in the same manner as in an 
original contest of a will. If upon hearing the proofs of the parties 
the court shall decide that the will is, for any of the reasons alleged. 
inval id, or that it is not proved to be the last wil l of the testator. 
the probate must be revoked and annulled ; and if the court shall 
decide that the new will is valid, it may admit the same to probate 
in the same manner as originally upon the pt·obate of a contested 
will. Upon the revocation being made, the powers of the executor 
or administrator with the will annexed, must cease ; but such exe­
cutor or administrator shall not be liable for any act done in good 
faith previous to the revocation. The fees and expenses must be 
paid by the party contesting the validity or probate of the will, if 
the wil l in probate be confirmed. If the probate be annulled and 
revoked, the costs must be paid by the party who resisted the revo­
cation, or out of the property of the decedent, as the court directs. 

§ 6306. Probate conclusive, when. A decree which grants
the probate of a will is conclusive if the court had jurisdiction .  un­
less reversed on appeal or vacated on a rehearing applied for within 
one year saving to minors and persons of unsound mind or otherwise 
iD<wmpetent a like period of one year after their respective disabil­
ities are removed. 

§ 6306. Letters testamentary and of administration with
the will annexed. How and to whom issued. The court 
admitting the will to probate after the same is proved and allowed. 
must issue letters thereon to the persons named therein as execu­
tors, who are competent to discharge the trust. who may apJ){'a.r 
and qualify unless objection be made as provided hereinafter. �o 
person is competent to serve as executor who at the time the will 
is admitted to •probate, is : 
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1. Under the age of majority.
2. Convicted of infamous crime.
3. Adjudged by the court incompetent to execute the duties

of the trust by reason of drunkenness, improvidence, or want of 
understandin� or integrity. 

If the sole executor or all of the executors are incompetent, or 
renounce or fail to apply for letters, or to appear and qualify, or if 
there is no executor named in the will, letters of administration 
with the will annexed must be issued. Any person interested in a 
will may file objections in writing, to granting letters testamentary 
to persons named as executors, or to any of them ; and the ob­
jections must be heard and determined by the court. A petition may, 
at the same time, be filed for letters of administration, with the will 
annexed. When an unmarried woman, appointed executrix, mar­
ries, her authority is extinguished. When a married woman is 
named as executrix she may be appointed and serve in every respect 
as a femme sole. No executor of an executor shall, as such, be 
authorized to administer on the estate of the first testator, but on 
the death of the sole or surviving executor of any last will, letters 
of administration with the will annexed, of the estate of the first 
testator, left unadministered, must be issued. Where a person 
absent from the state, or a minor, is named executor, and there is 
another executor who accepts the trust and qualifies, the latter may 
have letters testamentary and administer the estate until the return 
of the absentee, or the majority of the minor, who may then be 
admitted as joint executor. If there is no other executor, letters 
of administration with the will annexed, must be granted ; but the 
court may, in its discretion, revoke them on the return of the absent 
executor, or the arrival of the minor at the age of majority. When 
all the executors named are not appointed by the court, those ap­
pointed have the same authority to perform all acts and discharge 
the trust required by the will, as effectually for every purpose as if 
all were appointed and should act together� when there are two 
executors or administrators, the act of one alone shall be effectual, 
if the other is absent froon the state, or laboring under any legal 
disability from serving, or if he has given his co-executor or co­
administrator authority in writing, to act for both ; and when there 
are more than two executors or administrators, the act of a major­
ity of them is valid. 

§ 6307. Repealed. (c. 111, 1897 .)

H 6007-6310 

§ 6308. Administrator appointed when executor dies or • ,9 10t,
resigns. When an executor dies, resigns or is removed after enter- Pr�,i 
ing upon his duties and there is no executor competent to complete 
the execution of the trust or when no appointment is made at the , 
time of the ·probate, a testamentary administrator may be appointed 
in a special proceeding for that purpose. 

§ 6309. Repealed. (c. 1 1 1, 1897.)
§ 6310. Executor, duties ot: It is the duty of an executor

named in a will to present the same for probate, but he has no 
authority before letters are issued to do any other act except to 
preserve the assets of the estate coming into his hands and apply 
so much thereof as may be necessary in payment of the expenses of 
the testator's burial. Executors appointed by the court after duly 
qualifying and receiving letters have, subject to the provisions of 
this code, all the authority delegated by the will to the exclusion of 
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those not appointed o� failing to qualify. On the death, �esignation 
or removal of an executor such authority devolves upon the sur,iv­
ing executor or executors, or if there is no surviving executor upon 
the succeeding testamentary administrator. 

§ 63 1 1 . Restraint of former administrator, when. While
a proceeding for the probate of a will is pending 01· while an appli­
cation for a rehearing is pending in such proceeding, if administra­
tion had previously been granted upon the estate or letters testa­
mentary issued, the court may by order restrain the administrator 
or executor from doing any act detrimental to the interests of a 
party claiming under the proposed will or claiming adversel.v to the 
will which is contested in the application for a rehearing, as the case 
may be. 

§ 63 12. Letters of administration revoked. When after
letters of administration on the ground of intestacy have been 
granted a will is admitted to probate or when after letters have 
been issued upon a will the probate thereof is revoked or a subse­
quent will iii admitted to probate, the decree granting or revoking 
probate must revoke the former letters. 

ARTICLE 3 .- SPECIAL PROCEEDINGS FOR THE APPOINTMENT OP 

ADMINISTRATORS. 

§ 63 13. Administration, when granted. When a person
dies leaving property within this state which be has not disposed of 
by will, administration of the estate may be granted as hereinafter 
prescribed. 

§ 63 14. Repealed. ( c. 111, 1897 . )
§ 63 16. Letters of administration. Who entitled to.

Administr:ation of the estate of a pe1·son dying intestate must be 
granted to some one or more of the persons hereinafter mentioned, 
and they are respectively entitled thereto in the following order : 

1 .  The surviving husband or wife, or some competent person 
whom he or she may request to have appointed. 

2. The children.
3. The father or mother.
4. The brothers.
5. The sisters.
6, The grandchildren. 
7. The next of kin entitled to share in the distribution of the

estate. 
8. The creditors.
9. Any person legally competent.
If the decedent was a member of a partnership at the time of

his decease, the surviving partner must in no case be appointed 
administrator of bis estate. If any person entitled to administra­
tion is a minor, letters must be granted to bis or her guardi;m, or 
any other person entitled to letters of administration, in the cli scre­
tion of the court. No person is competent to serve as administra­
tor or administratrix, who, wh<>n a,ppoint<>d ! is: 

1. Under the age of m;ijority.
2. Convict<>d of ;in infamous crime.
3. Adjudged by the court incompetent to execute the duties

of the trust by reason of drunkenness, improvidence, or want of 
unde1·standing or integrity. 
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A married woman must not be appointed administratrix.  "'hen 
an unmarried woman, appointed administrati·ix, marries, her 
authori t)· ii; extinguished. 

§ 63 1 6. Time to apply for administration. To each of the
abo,·e (' )asi;t>s in 1o111ccei;i;ion a period of ten days commt>neing with 
the death of the deeedent is  a l lowed with in which to apply for ad­
min ii.trat ion before a pet i t ion can be presented by any person of a 
subst•quent claRs. 

§ 63 1 7. Petition for letters of administration. Peti­
tion for letters of adminii.tration mm�t be in writ ing. signed and 
duly ve1· ified by the appl kant or his <'Ounsl'I .  and filf'd w i th  tht' 
judge or <'lerk of the county court, stating therein the faetR c>RRent ial 
to gi ve the court j nrisdie t ion of the cas£>. and when known to the 
appl i <'ant, be mm1t state th<> names. agei;. reRid<>ncc> and post officp 
addrei.s of all the lwirs of  the decc>dt•ut, and th<> dc-st·r ipt ion and 
\"alne of the property. If the jurisd i et ional facti; existed. hut were 
not full .,· set forth in the pt>t it ion,  and are aftc>rward pron>d in th£> 
courHe of admin istmt ion ,  the deeree or order of administmtion and 
subseqtwnt proceedings m·e not void on act'ount of sut ·h want of 
jurii;dict ional awrments. ·when a p�t it ion for letters of admin is• 
tration ii;  filed the court mni-t by due order set a day for hearing the 
same, and cause due notice thereof to be given to all persons inter• 
ested ; the notice heing served in the same manner and for the same 
t ime aR requ irt>d in the probate of wi l li. .  

§ 63 1 8. Petition, who may contest. Any person interested
may answer the pet i t ion and allege any ,ground of object ion that 
may exist to the granting of adminiRtration or to the appointment 
of the propmwd administrator ; or allege h is  own right or daim to 
the> admin istra t ion and '})ray for appointment accordingly. 

§ 63 1 9. Person entitled to administration may waive
right. A party entitled to the administration whether personally 
compt>ten t to 1·et·e ive the appointment or not may by h is  pleading 
nominate some other perimn for appoinhnent i n  h is  plat·<•. 

§ 6320. Proof of intestacy and value of property requisite.
Il1•forp grant ing admin iRtrat ion the eourt mui.t be sat i sfied, b)· coon­
pett>11t tt•i;t imony, of t lw death of the person whosf' esh1 te is in ques­
t ion, and muRt rc•qu i re proof as to wlwtlwr or not he h�ft a wi l l  and 
of t lw t ime. pltwe and t· i rcumstances of his death, h is  residence at 
the t ime. the <'haracter, s ituat ion and value of the propPrty, the 
fad of the intc>stacy or any other material fac t .  

§ 632 1.  Preferences. Equally entitled. Power of court.
Administration may be granted to an apipl icant or to one of several 
appl it'ants ac<'ordinf.{ to the prescribed order of preferen<'e. without 
rPgard ing any party having an equal or a hetter right who fa il� to 
asst>rt his cla im ; and when there are several aJ>pl ieants of the same 
dass the appointment may be awardl>d according to their relative 
fitness. But  i n  e,·ery t'ase, when the wel f:u·e of the c•state mani­
festly so requires, an heir may be joinc>d with the surviv ing husband 
or w i fe or two or more appl icants of the S{Lme class may be uni ted 
in the administration or the t'onrt may in its d iseret ion a.ppoint  
some imitable and dist'reet person who is disinterestt>d as  hc>tween 
the parties. 

§ 6322. Decree to ftx amount of bond. A decree granting
admin istration shall prescribe the sum in whieh bond Hhall he given 
and may l imit tl1e t ime in whieh the person recei ving the appoint-
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ment shall qualify or the time within which each of several appli­
cants may successively qualify upon the failure of those having 
precedence, to qualify and enter on the discharge of their duties. 

§ 6323. Rehearing for revocation of administration. After
administration has been granted to any person other than the sur­
viving husband or wife, any party having a better right to the same, 
which he failed to allege in the original proceeding may for that 
cause alone obtain a rehearing at any time within one year for the 
purpose of asserting such right and if his right is established he 
shall receive the appointment and the former letters shall be re­
voked. 

§ 6324. Authority of administrator. An administrator has
only the authority prescribed by statute or conferred on him accord­
ing to law by a decree or order of the county court. 

ARTICLE 4.- APPOINTMENT OF SPECIAL ADMINISTRATORS. 
§ 6325. Special administrators, appointed when. A spe­

cial administrator shall be appointed when necessary or proper for 
the protection of the property or the rights of creditors or other 
persons interested in the estate, in either of the following cases : 

1. On the motion of a party or a creditor of the decedent and
without citation or notice while a proceeding for probate or admin­
istration is pending, or after a decree granting the prolbate or admin­
istration when there is delay in issuing letters in consequence of 
the temporary absence from the state of the executor or adminis­
trator entitled to the same or for any other cause ; or after letters 
have issued when the executor or administrator dies or is sus­
pended, or bis letters are revoked and there is delay in issuing let­
ters to a successor. 
· 2. In a special proceeding in which probate or general adminis­

tration is denied because the death of the person whose estate is in
question is not satisfactorily proved; but he is shown to have dis­
appeared under circumstances which afforl reasonable grounds to
believe either that be is dead or has been secreted, confined or other-
wise unlawfully made away with.

3. On the application of a state's attorney or of a creditor of the
decedent in a special proceeding for that purpose when a person of 
whose estate the court has jurisdiction dies intestate and after 
diligent inquiry no person can be found who is entitled to succeed 
to his property. 

§ 6326. Administration, when no heirs known. Duty of
state's attorney. In a case specified in the third subdivision of 
the preceding section it is the duty of the state's attorney of the 
county in which the jurisdiction lies to petition for administration 
as soon as the facts come to bis knowledge. If the a1>plication is 
made by a creditor such state's attorney must be cited as a party. 
The citation must also be addressed generally to all persons inter­
ested in the estate of the deceased and published as prescribed for 
service in that mode. At the hearing the fact of intestacy shall be 
presumed unless the contrary appears. 

§ 6327. Special administrator, who may be appointed.
A special administrator �ay be any person competent to serve as 
administrator approved or selected by the court with due regard 
to the rights of parties claiming letters or otherwise interested in 
the estate. 
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§ 6328. Special administrator, authority and duties of.
A special administrator bas the same authority as a general admin­
istrator to take into hie possession personal property, to SE'<!ure and 
preserve it, to collect debts due the estate, and to take charge of the 
real estate and preserve it from waste or other injury and receive 
the rents, profits and income thereof, and for either of those pur­
poses he may maintain any action or special proceeding. He must 
also make an inventory and render an account and may sell perish­
able property or do any other net which he may be specially required 
to do by direction of the court but cannot act generally in matters 
pertaining to the settlement of the estate. 

§§ 6329, 6330. Repeal�� (c. 111, 1897. )
§ 633 1.  Special adUllDlStration ceases, when. When

letters testamentary or of general administration on the estate are 
granted the powers of the special administrator cease and he must 
forthwith deliver to the executor or administrator all the property 
and effects of the decedent remaining in bis hands. 

ARTICLE 5 . - FOREION WILLS AND LETI'ERS OF ADMINISTRATION. 

111 98 tQO. 
Prob. C.  

am'd. 

§ �. Prob, C. · am'd. 

§ 6332. Probate • of foreign wills. Every will duly proved § 12, c. 111, 1m.
and allowed in any of the territories, or in any other of the United 
States or the District of Columbia, or in any foreign country or 
state, may be allowed and recorded in the county court of any county 
in which the testator shall have left any estate. or any estate for 
which claim is made. When a copy of the will and the probate 
thereof, duly authenticated, shall be produced by the executor, or by 
any other person interested in the will, with a petition for letters, 
the same must be filed, and the court or judge must appoint a time 
for the hearing ; notice whereof must be given as provided for an 
original petition for the probate of a will. If. on the hearing, it 
appears upon the face of the record that the will has been proved, 
allowed and admitted to probate in any of the territori<'s, or any 
other of the states of the United States. the District of Columbia, 
or in any foreign country or state, and that it was executed accord-
ing to the law of the place in which the same was made. or in which 
the testator was at tl1e time domiciled, or in conformity with the 
laws of this Rtate. it must be admitted to probate. be certified in like 
manner according to 'the facts, and recorded. and have the same 
forcf> and effe<'t as a will first admitted to probate in this state. 
and letters testamentary or of administration with the will annexed 
issued thereon. 

§§ 6333-6337. Repealed. ( c. 111 ,  18�7 . )
§ 6338. Letters may issue, when. When letters are refused

for any cause specified in this article except a failure to es­
tablish the original probate or grant of administration, letters 
may be issued to a competent resident of the state as in other cases ; 
and when probate is granted as herein prescribed and no application 
for letters is made by the executor or testamentary administrator, 
letters mav he issued as in a case when no executor is named in a 
will if necessary to give effect to the provisions of the will or pro­
tect the rights of creditors residing in the state. 

§ 6339. Executors and administrators to qualify, how.
An executor or administrator appointed under the provisions of this 
article must qualify in the same manner as other executors or ad-
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ministrators and thereafter has l ike powers. duties and obligations 
respe<'ting the prope1·ty of the decedent within this state. 

u. c. 106• 1883• § 6340. Foreign executor or administrator to appoint
am'd. agent. Every executor, administrator or guardian appointed in, but

residing out of the state shall before entering upon the duties of his
trust, in  writing, a1>point an a.gent residing in  the county where he is
appointed and shall by such writing sti·pulate and agree that the
service of any legal process against him as such executor, adminis•
trator or guardian if made on said agent shal l be of the same legal
effect as if made on himself personally within  the state. f:.uch
writing shall give the prope1· address of such agent and shal l  be filed
in the office of the judge of the county court where such appointment
is made and the notice to c reditors shall state the name and address
of such agent.

I 1, c. 111. U93.am'd. 

I 2, c. 5l
t 

1893.am'a. 

I a, o. 51. 1898.am'd. 

ARTICLE 6.- SPECIAL PROCEEDINGS FOR PROBATE OF HEIRSHIP. 

§ 634 1.  Petition to establish heirship. Proceedings.
When a person dies leaving �al property within this state, which 
he has not disposed of by will and there are no debts of the decedent 
which are payable to residents of this state, a.fte1· the expiration 
of one year from the date of his death, if no county court of this 
state has acquired j nrisdidion of his estate for the purposes of 
administration, any heir or other person deriv ing title from or 
through a.n heir or heirs of such decedent may present to the county 
court of the countv in which he last resided or if he was not a 
resident of this state at the time of his death,  to the county court of 
the county in which the real property or some part thereof is sit• 
uated a pet ition alleging the facts which authorize the special pro• 
t·eeding, according to the foregoing provisions with a particular 
description of the real property, and stating the interest of the 
peti tioner and the i nterest or share of each heir according to his 
relat ionshi p  to the deceased and praying for a decree determining 
the right of succession to the prope1·ty. Upon the presentation of 
such a. petit ion a c itation shal l  :be issued to all the heirs of the 
decedent. 

§ 6342. Petition, hearing of. Allegations established.
At the hearing any person interested may aippear and answer the 
petition ; but this section does not affect a right or interest of any 
person except an heir unless he so becomes a part,v to the special 
1woceeding. The answer of a respondent may allege any valid 
defense to the pet i tion, any part of the same or any rig-ht or interest 
which the re1-1pondent daims in the property. The al lPgations of 
the pet i tion must be establ i shed to the sat iRfaction of the eourt by 
competent teRtimony bPafore a decree can be entered although no 
issue is jo ined by answer. 

§ 6343. Decree, when to issue. Effect of. When the facts
are established to the satisfaetion of the cou rt a decree shall be 
given spec i fying who are the heirs of the deeedent and what are the 
interests or shares of the partieR, reRpeeth·ely, in the property and 
declaring the right of sueeession accordingly. Such deeree iR 
conclusive upon tl1e parties, and thei t· suc,·essors in interest .  sub• 
ject, however, to such disposit ion of the property as may be made 
in any subsequent proceeding in the same eourt in pursuanee of 
the probate of a wi ll  or grant o.f administration. 
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§ 6344. Record of the decree. A certified copy of such
decree may be recorded in the office of the register of deeds of each 
county, in which the rea l property is situated in  the manner pre­
snibed by law for recording a deed. 

§ 6346. Costs, how paid. The costs of such proceeding are
the same as required to be paid by petitioners for letters testa­
mentary 01· administration and must in every case be paid by the 
pet i t ioner. 

C H A P T E R 5 .

REQUISITES FOR QUALIFICATION. 

ARTICLE 1 .- QUALIFICATIONS, REMOVAL AND DISCHARGE OF EXECU­

TORS, ADMINISTRATORS AND GUARDIANS. 

§ 6346. Executor. Administrator. Guardian. Who com­
petent for. No person under twenty-one years of age or other person 
who is incapable by law of making a contract or haH been convicted 
of a felony. is competent to sene as exe<:utor, administrator or 
guardian ; and no person shal l  be appointed as such, who is not in 
good fa i th  a resident of th is  state or was a pa1·tner of the decedent 
at the t ime of bis death or is by the court found unfit to discharge 
the duti('S of the trmit bJ· reason of drunkenness, improvidence, men­
tal or physical infirmity or lack of integrity. A married woman 
must not be appointed administratr ix or guardian, nor shal l the 
husband of the widow of a deceased man be appointed guardian of 
such deeeased man's chi ldren ; provided, however, that the court 
may in its d iscret ion upon the probate of a foreign wil l  i ssue letters 
testamentarv to the exe<'utor nanwd in the wil l .  

§ 6347. · Oath and bond of executor. Before letters are
issued to an executor, administra tor or guardian he must qual i f,v by 
taking an oath and gh· ing bond as prescribed i n  this article ; and 
before let tc>rs are is1111c>d to any ·person who has in his possession or 
under his control any money or property belonging to the estate he 
may be required to exhibit an inveutorJ· or otherwise render a satis­
factory a<'count  of hiH doi ngs with such property. A fai lure to 
CO'Tllply wi th  the fon•going req u i rements within such time as the 
court allows is a rel inq u ishment of the appoinhnent. 

§ 6348. Oath, form of. Where filed. Every executor, admin­
i strator or guardian must take and subr,wribe an oath administered 
by some compet{'nt offif'{'l' and file the same with the county judge 
to the effect that he wi l l  fa ithfully and accord ing to law to the best 
of b is  abi l i ty perform al l  the dut ies of his trust. 

§ 6349. Bond. Justification. Every executor, administrator
or gua 1·d ian must gh'e bond to the state of �orth Dakota for the 
benefit of all persons in tC'rested in the estate in such sum as thf 
court prescribes. wi th sufficient suret i es to be approved by the 
judgC', and condit ioned for the fa ithful dhwharge of all the duties of 
the trust imposed on h im by la.w or h.v order of the court according 
to J aw. ExcC'pt as otherwise speeia lly preseribed iby law the re­
qu i red sum must not be less than tw if'e the aggrt>gat{' Yal ne  a s  a 1wer­
tairwd bJ· the <'Onrt of thP personal pro1pf'rt_\' and t lw ri>nts, profits 
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and income for one year of the real property, belonging to the estate. 
Every bond mukt be held to be the joint and several contract of the 
principal and sureties executing the same notwithstanding any 
express orovisions therein to the contrary. 

§ 6361>. Bond for sale of real estate. Whenever an executor,
administrator or guardian is authorized to sell or mortgage any 
real estate, he must in like manner be required to give an additional 
bond in a sum equal to twice the probable am 1unt to be realized 
upon such sale or mortgage. But such additional bond may be 
dispensed with by the decree authorizing such sale or mortgage, 
when it appears to the satisfaction of the court that the former bond 
of such executor, administrator or guardian is at least twice the 
value of the estate remaining in hie bands together with the amount 
of such increased liability and is in all other respects sufficient. 

§ 636 1 .  Bond waived by will. When it is expressly provided
in the will that no bond shall be required of the executor, letters 
testamentary may issue and sales of real estate be made and con­
firmed without any bond unless the court for good cause requires 
one to be executed ; but the executor may at any time afterwards 
if it appears from any cause necessary or proper, be required to file 
a bond as in other cases. 

§ 6362. Separate bond. When two or more persons are
appointed as executors, administrators or guardians, the court 
may require and take a separate bond from each. 

ARTICLE 2.- FORM OF LETTERS. 

§ 6363. Repealed. ( c. 111 ,  1897. )
§ 6364. Letters testamentary, form ot: Letters testamen­

tary may be substantially in the following form : 
State of North Dakota, l ss County of . . . . . . . . . . .  I ·

Whereas, the last will of A. B. , deceased, a copy of which is hereto 
annexed has been duly proved and recorded in the county court of 
said county, and C. D. has been appointed executor thereof and has 
duly qualified pursuant to the order· of said court, of date . . . . . . .  . 

Now, therefore, know ye, that he, the said C. D., is authorized to 
enter upon the discharge of bis duties as such executor and continue 
therein until the revocation of these letters. 

Given with the seal of said court hereto affixed the . . . . . . . . . . . . 
day of . . . . . . . . . . . . . .  A. D. 18 . . . . .  . 

(Seal.) (Official signature of the judge.) 
§ 6366. Letters of testamentary administration, form of.

Letters issued to a testamentary administrator may be substantially 
in the following form : 
State of North Dakota, ) 
C t f \' ss .oun y o . . . . . . . . . .  . 

Whereas, the last will of A. B., deeeased, a copy of which is hereto 
annexed bas been duly proved and recorded in the count�· court of 
said county, and C. D. bas been duly a,ppointed testamentary admin­
istrator to execute the same, and has duly qualified pursuant to the 
order of said court of date . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Now, therefore, know ye, that he, the said C. D .. is authorized to 
enter upon the discharge of his duties as such testamentary admin-
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istrator and continue therein until the revocation of these letters. 
\Conclude as above.) 

§ 6366. Letters of administration, form of. Letters of § 56, Prob. c.
administration, either general or special, may be substantially in am'd. 
the following form : 
State of North Dakota, l 
County of . . . . . . . . . . . \ ss.

Whereas . .A. B. was appointed administrator (or special admin­
istrator) of the estate of C. D., deceased, by order of the county 
court of Haid county of date . . . . . . . . . . . . . .  and has duly qualified 
.accordingly ; 

Now, therefore, know ye, that be, the said A. B., is authorized to 
enter upon the discharge of his duties as such administrator (or 
-special administrator) and continue therein until the revocation of 
these let ters. (Conclude as above.) 

§ 6367. Letters of guardianship, form of. Letters of
guardianship may be in the form prescribed in the last section with 
such variations as the facts require. 

ARTICLE 3 .- NEW BONDS AND NEW SURETIES. 

§ 6368. Bond becoming insufficient. Proceedings. Any • 8', 85.
creditor or other person interested in the estate may present to the P��.cf.­
county court an affidavit alleging that a surety in any bond taken 
as prescribed in this chapter is insufficient or bas removed or is 
about to remove from the state or that the bond is inadequate in 
amount and demanding that the executor, administrator or 
guardian may be required to give a new bond in a larger amount or 
new or additional sureties as the case requires. or in default thereof 
that he may be removed from bis office and thereupon. if there is 
reason to believe that the statements of the affidavit are true, such 
executor, administrator or guardian may •be cited to appear and 
show cause why the demand should not be granted. 

§ 6369. Judge issues citation as to ,insufficiency of bond. 1 22, e. 111, 1897.
When it comes to the knowledge of the county judge that the bond 
of an executor, administrator or guardian is inadequate or that a 
surety therein is insufficient, is dead, or bas removed or is about 
to remove from the state and no application is made, as provided in 
the last section, an order shall be made requiring such executor, 
administrator or guardian to show cause why he should not be 
required to ,i;h-e further security upon which he shall be cited as 
upon the application of a party. 

§ 6360. Hearing and order. If it sat.isfactorially appears at §§ 86, 87, 

the hearing that the security is inadequ�te or insufficient. the court Pr��.cf.­
must make an order requiring the executor to give new or additional 
sureties or a new bond in a sufficient amount as the case requires, 
within a reasonable time not exceeding ten days and directing that 
in default thereof his letters be revoked. If he fails to give such 
security. the court must make a supplemental order removing him 
and revokinJ! his letters accordingly. 

§ 636 1 .  Release of sureties on application. Any or all of §§ oo. 9t. ll'Z.
the sureties in a bond taken as prescribed in this chapter may pre- P�':n,.f.­
sent to the county court a petition rpraying to ,be released from 
responsibility on a<'count of any future breach of the condition of 
the bond, and thereupon the executor, administrator or guardian 
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must be cited to appear in person and give new security. If he files 
in the office of the county judge a sutHcient bond with new sureties 
to the satisfaction of the court at the time specified in the citation 
or thereafter within such reasonable time not exceeding ten days as 
the court fixes, the court must make a decree releasing the petitioner 
from liability upon the bond for any subsequent act or de.fault of the 
principal ; otherwise he must make a decree removing him and revok­
ing his letters. 

, 
ARTICLE 4. -REMOVAL, SUSPENSION AND DISCHARGE OF EXECUTORS, 

ADMINISTRATORS AND GUARDIANS. 

§ 6362 Decree granting or revoking probate of will
revokes former letters. When a will is admitted to probate after 
letters of administration have been issued or when the probate is 
revoked after letters ha,·e been issued, the decree granting or reYok­
ing probate shall revoke the former letters. 

§ 6363. Causes tor revocation of letters. An executor,
administrator 01· guardian may also ,be removed by a decree of the 
county court revoking his letters upon satisfactory proof of the 
existence of either of the following causes : 

1. Any legal disability which renders him incompetent or unfit
to act as such executor 01· administrator when the same has been 
incurred sinee his letters were issued, or was not alleged in the pro­
ceeding in which he was appointed. 

2. Any w1·ongful act or omission on his part conducive to waste
or misappropriation of the estate or affording opportunity the1·efor. 

3. Willfull,v refusing or neglecting without sufficient cause to
obey an,_)' lawful direction of the county court or any provision of 
law relating to the discharge of his duties. 

4. In the case of an executor, when by the terms of the will his.
office ceases upon a contingency which has happened. 

5. In the case of a special administrato1· appointed upon the·
estate of an rubsentee, when i t  is shown that the absentee is lh·ing 
and capable of resuming the management of his affairs or that an 
executor or administrator has been a•J)])()inted upon the estate by 
another court having jurisdiction thereof. 

§ 6364. Removal of executor, administrator or guardian,
how. A petition alleging the facts ancl praying for the removal of 
an exeeutor, administrator or guardian pursuant to the provisions 
of the preceding seetion may be presented by a creditor or other 
person in terested in the estate and ma,r contain a pra,.ver for the ap­
pointment of a successor and if the court deems the allegations suffi­
cient a eitation shall issue to the executor, administmtor or 
guardian and al l other pe1·sons who by the te1-ms of a will or by 
law are entitled to any portion of the estate. 

§ 6366. Court may remove, when. When the facts which
authorize a remoYal come to the knowledge of the court and no 
application is made as abO\·e provided, the court may make an order 
requii·ing the executor, administrator or guardian to show cause 
why he should not be removed, upon which he shall be cited to 
appear ;  and at the hearing the court may revoke his letters as upon 
a petition, but cannot appoint a successor. 

§ 6366. Court may compel attendance. At any hearing
contemplated by the two precedi ng sections the court may require-
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and compel the attendance of the executor, administrator or 
guardian in person and examine him undet• oath respecting the 
alleged cause for his removal.  

§ 6367. Court may enjoin and suspend powers, when.
Upon issuing a citation in a proceeding for the removal of an 
executor, administt·ator or guardian or i n  a proce-eding to require 
h im to give new security, if he is wast ing or misa.1,propriating or 
alleged to be wasting or misappropriating the estate, the court ma�· 
by orde1· summari ly suspend b is  powers or enjoin him from doing 
any specific act in the exerc ise tbe1•eof as the case requires until 
its final determination. 

§ 6368. Final settlement of account. Discharge. An
executor. administrator or guardian may at any t ime present to the 
county court a peti t ion praying that his  account may be settled and 
that a decrpe may thereupon be made revoking his letters and dis­
charging h im accord ingly. The petition must set forth the facts 
upon whieb the application is founded ; •but the application shall 
not be entertained while a proceeding is pending for the remo'\·al of 
the exeeutor. admin istrator or guard ian or if in the opinion of the 
judge tlwre is good cause for his removal or other sufficient cause 
for rf'fm, ing to entertain the same. 

§ 6369. Proceedings pending discharge. If the court enter­
tains such appl ication, a c i tation must issue to all parties i nterested 
in the (•RtatP. A t  the hearing any creditor or othet· person inter­
ested may al lege cause for denying the applicat ion or al lege cause 
for his removal and pray rel ief accordingly. Upon a trial of the 
issue if the court determines that sufficient cause exists for grant­
ing the appl i cation,  the petitioner must be a l lowed to account ; and 
after he has fully accounted and paid over all money which is found 
to be due from him to the estate and delivered over an -hooks, pa.pers 
and other property of the estate in his hands as the court directs 
a decre<• sha ll  be made discharging him and revoking his letters. 
otlw1·wi8e su<'h de<'ree shall  be made as justice requires. 

§ 6370. Acts valid until letters revoked or suspended.
Al l a ets  of an exeeutor or admin istrator capable b�, law of making 
a contraet notwithstanding any cause for remova l remain as valid 
and t•fft'dual as if he eont inued lawfully to ext>eu te the duties of 
his trust unt i l  h i s  lt-t ters are re,·oked or h is  powers suspended by a 
dt'f' l'f'<' or order of the court. 

� 637 1 .  Procedure, when one executor dies or is removed. 
"'\YhPn ont• of two or more exe( ·n tors or admin istrators dies or be­
comt-s incapable of disdiarging the trust or when l etters are revok¢ 
as to one o1' them. a suecPsso1· to such person sha l l  not be ruppo inted 
u n less sueh appointment is ne1·ei:1sary in order to comply with the
expresH provisions of a. wi l l ,  but the others shal l  proceed and com­
plete the admin istrat ion of the estate pursuant to the letters.
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C H A P T E R  6 .

SETTLEMENT OF THE ESTATES OF DECEDENTS. 

ARTIOLE 1. - CoLLEOTION, INVENTORY AND APPRAIBEMENT OF THE 
ESTATE. 

§ 6372. Possession, powers and duties of executors and
administrators. The executor or administrator is entitled to 
possession of all the real and personal property of the decedent 
except the homestead and other exempt property reserved by law 
to the surviving husband or wife or children ; and must protect the 
real property from waste or other injury and collect the rents and 
profits thereof until ordered to surrender the same, and collect the 
goods, chattels and other effects of the decedent and the debts and 
demands of every description due to the decedent or accruing to the 
estate in his right, and safely keep and dispose of the same according 
to law. 

§ 6373. Unauthorized person having property of dece­
dent. Every person having or obtaining property of a decedent with­
ont anthority from the executor or administrator is liable to account 
for the same at its full value and shall not be allowed to retain or 
deduct therefrom any debt due from such decedent. 

§ 6374. Embezzlement of decedent's property. Any person
who embezzles, conceals or alienates any moneys, goods, chattels 
or effects of a decedent is liable in a civil action for double the value 
of such property or for the return of the property with damages to 
the extent of its value to be recovered by the executor or adminis­
trator for the benefit of the estate. 

§ 6375. Repealed. ( c. 1 11, 1897,)
§ 6376. Lease of real estate. An executor or administrator

may lease the real property under his control until ordered to sur­
render the same and may keep in suitable repair all houses, build­
ings and fixtures the1·eon. 

§ 6377. Inventory by surviving partners. In case of the
death of one partner the surviving partner or partners must make 
a full, true and complete inventory of the property of the co-partner­
ship with a list of all the lia:bilities thereof at the time of the dt=>ath 
of the deceased partner and deliver the srume to the executor or ad­
ministrator of such deceased partner, or to the county court, and 
must give a good and sufficient bond to such executor or admini s­
trator to be approved by the county court. Such surviving partner 
or partners have the right to continue in possession of the effects of 
the partnership, pay its debts out of the same and settle its business ; 
but must proceed thereto without delay and account with the execu­
tor or administrator and pay over such balance as may from time 
to time be payable to him in the right of the decedent. Upon the 
application of the administrator or executor the county court may, 
whenever it appears necessary after citation, order such surviving 
partner to deliver an inventory or render an account, and may 
enforce the order as in other cases. 

§ 6378. Possession from third persons, how. An executor
or administrator may present to the county court an affidavit setting 
forth facts which tend to show that money, goods, chattels, convey-
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ances, bonds, contracts or other writings containing evidences of a 
right or claim of the decedent to any property or of any demand due 
such decedent which should be delivered to him or included in an 
inventory or appraisal, is in the possession or under the control of a 
person who withholds or refuses to ac-count for the same, or that a 
person has knowledge or information which he refuses to impart 
respecting such money, goods, chattels, conveyances, bonds, con­
tracts or other writings so that the same cannot be discovered, 
inventoried or appraised, and praying that he may be required to 
appear and be examined concerning the same. If the court is 
satisfied that there are reasonahle grounds for an investigation such 
person must be cited to appear in person. He may also be directed 
to appear forthwith and in that case the citation may be served at 
any -time before the hearing. 

§ 6379. Examination of third persons as to possession.
On the attendance of the person so cited he must be sworn and 
examined under oath and may be compelled to answer any question 
that may be put to him respecting any money, goods, chattels, con­
veyances, contracts or other writings specified in the preceding 
section and make a full disclosure of all the facts within his knowl­
edge or information in relation thereto ; but his answers cannot be 
given in evidence against him in a criminal prosecution. If bis 
testimony tends to show that other persons have knowledge or 
information that will aid the executor or administrator in the dis­
covery of property to be inventoried or appraised, they may be sub­
penaed and examined in like manner. After the examination the 
court may hear the testimony of other witnesses. And when it rup­
pears that a person so examined has in his possession or under bis 
control any money, goods, chattels, conveyances, contracts or other 
writings belonging to the estate he may be ordered and compelled 
to deliver the same to the executor or administrator or to produce 
the same for inventory and appraisement as the case requires. 
unless he interposes a written answer duly verified to the effect that 
he is the owner of the property or is entitled to possession thereof 
by virtue of a special property therein or by virtue of a lien under 
which he obtained possession in the life time of the testator. 

ARTICLE 2 . - lNVENTORY AND APPRAISEMENT OF THE ESTATE. 

§§ 6379---6380 

§ 126, Prob. C.am'd. 

§ 6380. Inventory of executor or administrator, con- 1111P11� gs,
tents of. Every executor or administrator must within thirty days �,,; d.' 
after his appointment make and return to the county court a true 
inventory and a:ppraisement of all the real and personal property of 
the decedent which bas come to bis knowledge including a list of all 
bonds, mortgages, notes, book accounts and other securities or 
evidences of debt which appear by the books or papers of the 
deceased to be unsettled with a statement of the sums credited 
thereon if any. If no money has come to the hands of the executor 
or administrator, that fact must be stated in the inventory. . The 
property inventoried shall be classed under separate beads as 
follows : 

1. All the real estate with a statement showing what portion
thereof, if any, is occupied or claimed as a homestead. 

2. All the personal property money included, which is supposed
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to be exempt distinguishing between such as is deemed absolutely 
<•xempt and other property. 

3. All other property not above specified.
§ 638 1.  Inventory, how made. The inventory must be

1:1igned by the executo1· or administrator, who must take and sub­
H:ribe thereon an oath before an officer authorized to administer 
c,aths that the inventorv contains a true statement of all the estate 
of the decedent which ·has come to his knowledge and possession 
and particularly of all money belonging to the decedent and of all 
j nst claims of the decedent against the affiant. 

§ 6382. Executor's personal debt. A person named in a
will as executor is not thereby discharged from any just claim which 
the testator has against him but the claim must be included in the 
inventory and collected or accounted for in the same manner as 
other elaims. 

§ 6383. Inventory to contain partnership interest. The
interest of the decedent in an unsettled partnership must be included 
i n  the im·entor.,· and appraised upon the statenwnt rendered by the 
surviving partner or otherwise, like other property. 

§ 6384. Bequest to executor. A discharge or bequest in a
will of .a debt or demand of the testator against an executor or other 
person is not valid against creditors of the testator hut mnRt be 
treated a.s a specific bequest of the amount of the debt or demand. 
Such demand must be included in the inventorv and be collected and 
applit>d so far as necessar�· in payment of the· creditors after which 
the surplus if any shall be paid as other legaries. 

§ 6385. Decedent's life insurance. The avails of a life
insurance policy or of a contract ,payable by any mutual aid or 
benevolent soeiety, when made pa�·a.ble to the personal repre&>nta­
tives of a deceased, his heirs or estate upon the death of a nwmber 
of surh soriety or of such insured shall not be subject to the debts 
of the decedent except by S'J)ecial contract. ibut shall be inventoried 
and distributed to the heirs or the heirs at law of surh decedent. 

§ 6386. Appraisers to be appointed. Oath. Compensa­
tion. To make the appraisement the judge must appoint three com­
petent and disinterested persons any two of whom may act. The 
appointment ma�· be made by order at any time. A notice of the 
appointment must he issued upon which before entering upon their 
cluties the appraisers must each subsrriibP an oath administered by 
a competent officer to the effect that he will truly and impartially 
according to the best of his abili ty appraise the property of the 
decedPnt and discharge a.ll other duties required of him as such 
appraiser. H any portion of the property iR in another county 
the same appraisers may serve or others may be appointed in that 
county. The noti <'e and oath of the appn1 isers must be returned 
with thi> inventory together with a verified statement of their ser­
vices and expenses. The,v shall be allowed a reasonable compen­
sat ion for their services not excf'eding the amount of their neces­
sary expenses and two dollars a day in addition to be paid by the 
f•xecutor or administrator ns expenses of the administration. 

§ 6387. Appraisers, duties of. The appraisers must estimate
and appraise at i ts actual value according to their best judgment all 
the propert�· described in the inventor�· sutbmitted by the executor 
or administrator ex<'ept money and must set down in figures oppo­
site each item the value thi>reof as agreed upon in dollars and rt>nts 
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and after completing the appraisement the�· must subscribe and an­
uex thereto an affidavit to the effect that the value appearing 
opposite each i tem was entered by them or by their d irection and 
iH the true Yalue agreed upon as their appraisement, and deliver 
the Ha rne to the executor or administrator or to the cou rt. 

§ 6388. Supplementary inventory, when made. When­
en•r property, whi l'h  is  not incl uded in an inventory previously made 
in the same case, comes to the knowledge or possession of an exe­
cutor or administra tor, he must within one month thereafter or 
within such time as the court orders make a supplementary inven­
tory and cause an avpraisement thereof to be made and returned in 
l ike manner.

ARTICLE 3.-PossESSION OF THE HOMESTEAD AND ALLOTMENT OF 

EXEMPT PROPERTY. 

§ 6389. Homestead exempt from debt or liability. Deliv­
ery of. Upon the death of either husband or wife the survivor, 
so long as he or she do not again marry, may continue to possess and 
c·ccupy the whole homestead, and upon the death of both husband 
and wife the children may continue to possess and occupy the same 
until otherwise disposed of according to law. Such homestead, as 
defined in sect ion 31305 of the civ i l  code, must be ascertained and set 
apart as hereinafter p1·escribed upon the selection of the person or 
11ersons ent i tled to possession thereof, and shall not be subject to 
the payment of any debt or l iability conh'acted by or existing 
against the husband or wife or either of them previous to or at the 
t ime of the death of such husband or wife. ' 

§ 6390. Appraisers to value homestead. The appraisers
must procure from snch person or persons a description of the prop­
erty claimed as a homestead and appraise the same at its value at 
the time of the dPath of the testator or intestate and shall if neces­
san cause the boundaries thereof to be ascertained and marked 
in their presence by a competent surveyor. If they find that it has 
teen selected in such form as will materiallv dimin ish the value of 
a ny remaining part of the property, they may modify its boundaries 
110 as to avoid such injury if it can 1be done without material injury 
to  the homestead property. If they find that the p1·oper�· selected 
a� a homestead exceeds in  value the sum of five thousand dollars, 
t he,· sha l l  in l ike manner st>t off the homestead in such form as to 
f'Xc.lnde the excess unless thl•J further find that the property cannot 
lw d iv ided without material injury. They Rhal l  makP a full 1·eport 
of all thei r proC'ee-dings and findings in relation to the homestead 
and annex the same to the invPntory. 

§ 639 1.  Exempt personal property, disposition of. There
i:-hall alRo he set a.part absolutely to the surviving wife or husband 
or minor chi ldren all the personal property of the testator or intes­
tate which would be exempt from execution, if he was living, includ 
ing all property absolutely exempt and other property selected by the 
p::rson or persons entitled thereto to the amount in value of fifteen 
hundred dollars according to the a.pprnisement and such property 
f-hall not be l iable for any prior debt of the de<"edent except the
Pecessary charges of his last s ickness and funeral and expenses of
the admin istration whPn there are no other assets available for the
1•a.vment of such charges.
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§ 6392. Return of inventory and appraisement. Objec­
tions. Hearing. Upon the return of the inventory and appraise­
ment the court must fix a day for bearing objections thereto con­
cerning the homestead and other exempt property and the executor 
or administrator must cause notice thereof to be given to all parties 
interested. At the hearing the court may confirm the proceedings 
as to the inventory and appraisement or modify the same or set 
them aside and order a new appraisement as justice rejuires. If 
the court finds that the homestead exceeds in value the sum of five 
thousand dollars and further finds that the property cannot be 
d ivided without material injury, the order setting it apart must 
determine the amount of such excess and the property may there­
:i fter be subjected to the payment of debts in the same manner as 
other ,property to the extent of the excess so determined after all the 
other available property has been exhausted. 

§ 6393. Allowance for the family. If the amount so set
apart is insufficient for the support of the widow and children or 
either and there is other estate of the decedent, the tourt may in its 
Jiscretion order such reasonaible allowance out of the estate as shall 
he necessary for the maintenance of the family according to their 
c!rcumstances during the progress of the settlement of the estate, 
\\< hich in case of an insolvent estate must not be longer than one 
year after granting letters testamentary or of administration. 

§ 6394. Allowance is a preferred claim. Any allowance
made by the court in accordance with the preceding section must 
be paid in preference to all other charges except funeral charges or 
C'Xpenses of administration and any such allowance whenever made 
may in the discretion of the court take effect from the death of the 
decedent. 

ARTICLE 4. - PROPERTY CHARGEABLE WITH THE PAYMENT OF DEBTS. 

§ 6396. Property of decedent chargeable with. All the
property of a decedent except as otherwise provided for the home­
stead and personal property set apart for the surviving wife or 
husband and minor child or children shall be chargeable with the 
payment of the debts of the deceased, the expenses ol administra­
tion and the allowance to the family. 

§ 6396. Provisions of the will must be followed. If the­
te>stator makes provision by his will or designates the estate to be 
appropriated for the payment of bis debts, the expenses of adminis­
tration or allowance to the family, they must be paid according to 
such provision or designation out of the estate thus appropriated so 
far as the same is sufficient. 

§ 6397. Provisions insufficient. Proceedings. If the pro­
vision made by the will or the estate appropriated therefor is 
insufficient to pay the debts, expenses of administration and the 
allowance to the family, that portion of the estate not devised or 
disposed of by will if any must 'be appropriated and disposed of for 
that purpose according to the provisions of article 6 of this chapter. 

§ 6398. Property liable for debts. The estate real and per­
sonal given by will to legatees or devisees is liable for the debts

t 

expenses of administration and allowance to the family in propor-
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tion to the value or amount of the several devises or legacies, but 
Epeciflc devises or legacies are exempt from such liability if it 
appears to the court necessary to carry into. effect the intention of 
the testator and there is other sufficient estate. 

ARTICLE 5.-CLAIMS, PRESENTATION, PROOF AND ALLOWANCE. 

§§ 6399-MOl 

§ 6399. Notice to Creditors. Every executor or adminis- &26,a,111,1897,
trator most, immediately after bis appointment, cause to be pub-
lished in some newspaper of the county, if there be one, if not, then 
in such newspaper as may be designated by the court, a notice to 
the creditors of the decedent, requiring all persons ha,,ing claimH 
against him to exhibit them, with the necessary vouchers, to the 
executor or administrator, at the place of bis residence or business. 
to be specified in the notice. Such notice must be published as 
often as the judge shall direct, but not less than once a week for 
four weeks. The judge may also direct additional notice by 
publication or posting. In case such executor or administrator 
resigns, or is removed, before the time expressed in the notice, bis 
successor must give notice only for the expired time allowed for 
such presentation. The time expressed in the notice mus\-1,>e six 
months after its first publication, when the estate exceQds'f\lil va,lue 
the sum of five thousand dollars and four months wh�lr- i�� npt 

§ 6400. Court to make decree. After the noticd is given, as § 2s, c, 111, 1897.
required· by the preceding section, a copy thereof, with the affidavit 
of due publication or of pUiblication and posting, must be filed and 
upon such affidavits or other testimony to the satisfaction of the 
court, an order or decree showing that due notice to creditors has 
been given, must be made by the court and entered in the minutes 
and recorded. 

§ 6401. Claim barred, when Exemption. If a claim aris- lll!ll,a.111,1811'1,
ing upon a contract heretofore made be not presented within the 
time limited in the notice, it is barred forever, except as follows: 
If it be not then due, or if it be contingent, it may be presented 
within one month after it becomes due or absolute; if it be made to 
appear ,by the affidavit of the claimant, to the satisfaction of the 
executor or administrator and the judge of the county court, that 
the claimant had no notice as provided in this chapter by reason of 
being out of the state, it may be presented at any time before a 
decree or distribution is entered; a claim for a deficiency remaining 
unpaid after a sale of property of the estate mortgaged or pledged 
must be presented within one month after such deficiency is ascer­
tained. All claims arising upon contract hereafter made, whether 
the same be due, not due 01· contingent, must be presented within 
the time limited in the notice; and any claim not so presented is 
barred forever; provided, however, that when it is made to appear by 
the affidavit of the claimant as above provided, that be had no 
notice by reason of being out of the state, it may be presented as 
therein provided; provided, further, that nothing in this section nor 
in this article contained shall be construed to prohibit the right or 
limit the time of foreclosure of mortgages upon real property of 
decedents, whether heretofore or hereafter executed, but every such 
mortgage may be foreclosed within the time and in the mode pre­
scribed by the code of civil procedure, excerpt that no balance of the 
debts secured by such mortgage remaining unpaid after foreclosure 
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shall be a claim against the estate, unless such debts were presented 
as required by this code. 

§ 6402. Proof of claim, how.made. Every claim which is
due when presented to the executor or administrator must be sup­
ported by the affidavit of the claimant or some one in bis behalf, 
that the amount is justly due, that no payments hav-e been made 
thereon which are not credited, and that there are no offsets to the 
same, to the knowledge of the claimant or affiant. If the claim be 
not due when presented, or be contingent, the particulars of sucli 
claim must be stated. "When the affidavit is made by a person other 
than the claimant, he must set forth ·in the affidavit the reason why 
it is not made by the claimant. The executor or administrator may 
also require satisfactory vouchers or proofs.to be produced in sup: 
port of the claim. If the estate is insolvent, no greater rate of 
interest shall be allowed upon any claim, after the first publication 
of notice to creditors, than is allowed by law on judgments obtained 
in the district court. 

§ 6403. Court may allow just claims paid without affi­
davits. When it shall appear, upon the settlement of the accounts 
of any executor or administrator that debts against the deceased 
have been paid without the affidavit and allowance prescribed by 
the preceding section, and shall be proven by competent evidence 
to the satisfaction of the county court that such debts were justly 
due, were paid in good faith, that the amount paid was a true 
amount of such indebtedness over and above all payments and 
set-offs, and that the estate is solvent, it shall 'be the duty of the said 
court to allow the said sums so paid in the settlement of said 
account. 

§ 6404. Judge may present claim, how. Any judge of the
county court may present a claim against the estate of a decedent for 
allowance to the executor or administrator thereof; and if the execu­
tor or administrator allows or rejects the claim, he must, in writ­
ing, present the same to the judge of an adjoining county who shall 
thereupon be substituted in the allowance and settlement of such 
claim as provided by article 3 of chapter 2 of the probate code; and 
the judge of the county court presenting such claim, in case of its 
rejection by the executor or administrator, or by the county judge, 
to whom the same htts been transferred, has the same right to sue 
in a propet• court for its recovery as other persons have when their 
claims against an estate are rejected. 

§ 6406. Indorsement of allowance or rejection, how
made. When a claim accompanied by the affidavit required in 
this chapter is presented to the executor or aministrator, he must 
h:dorse thereon his allowance or rejection, with the day and date 
thereof. If he allows the claim, it must be presented to the county 
judge for his approval, who must, in the same manner, indorse 
upon. it his allowance or rejection. If the executor or administra­
tor, or the judge refuse or neglect to indorse such allowance or 
rejection for ten days after the claim has been presented to him. 
such refusal or neglect is equivalent to a rejection on the 1enth day: 
and if the ,presentation be made by a notar.,·. the certificate of such 
notary, under seal, is prima facie evidence of such presentation and 
rejection. If the claim he presented to the executor or administrator 
before the expiration of tl1e time limited for the presentation of 
<:laims, the same is presented in time, though acted upon b�· the 
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executor or administrator, and by the judge, after the expiration of 
such time. 

§ 6406. Claims allowed entered in register, how. Every §!ll,c.111,1887.
claim allowed by the executor or administrator, and approved by 
the judge, or a copy thereof, as hereinafter provided, must, within 
thirty days thereafter, be filed in the county court and be ranked 
among the acknowledged debts of the estate, to be paid in due 
course of administration. If the claim is founded on a bond, bill, 
note, or any other instrument, a copy of such instrument must 
accompany the claim, and the original instrument must be exhibited 
if demanded, unless it is lost or·destroyed, in which case the claimant 
_must accompany his claim by bis affidavit, containing a copy or par-
ticular description of such instrument, and stating its loss or de• 
struction. If the claim or any part thereof is secured hy a mort• 
gage or other lien which bas been recorded or fl.led according to law 
in the office of the register of deeds of the county in which the land 
aifected by it lies, it is sufficient to describe the mortgage or lien, 
and refer to the date of its filing and volume. and page of its record. 
If, in any case, the claimant bas left any original voucher in the 
hands of the executor or administrator, or suffered the same to be 
fl.led in the court, be may withdraw the same when a copy of the 
same has been all'eady, or is then, attached to his claim. A brief 
description of every claim fl.led must be entered ·by the judge in a 
register provided for that purpose, showing the name of the claim• 
ant, the amount and character of the claim, rate of interest, and date 
of allowance. 

§ 6407. Claims rejected. . Suit instituted, how. When §28,c.111,188'1,
a claim is rejected, either by the 'executor or administrator, or the 
county judge, the holder must bring suit in the proper court, to-wit: 
Before a jQstice of the peace, or in the district court, according to its 
amount, against the executor or administrator, within three months 
after the date of its rejection, if it he then due, or within two months 
after it becomes due, otherwise the claim is barred forever. 

§ 6408. Statute of limitation does not run, when. No §26.c,111,111WJ.
clarm must be allowed by the executor or administrator, or by the 
judge, which is barred by the statute of limitations. When a claim 
is presented to the judge for his allowance, be may, in bis discretion, 
examine the claimant and others, on oath, and bear any legal evi-
dence touching the validity of the claim. No bolder of any 
claim against an estate shall maintain any action thereon, unless 
the claim is first presented to the executor or administrator. The 
time during which there shall be a vacancy in the administration, or 
in the office of the county judge, must not be included in any limita-
_tion herein prescribed. 

§ 6409. Actions pending at time of death. Proceedings §26,c.m,181l7,
on. If any action is pending against the decedent at the time of his 
death, the plaintiff must in like manner present bis claim to the 
executor or administrator, for allowance or rejection, authenticated 
as required in other cases; and no recovery shall be had in the action 
unless proof be made of the presentation required. Whenever any 
claim is presented to an executor 01· administrator, or to the county 
judge, and be is willing to allow the same in part, he must state in 
bis indorsement the amount he is willing to allow. If the creditor 
refuse to accept the amount allowed in satisfaction of bis claim, be 
shall recover no costs in an action therefor, brought against the 
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executor or administrator, unless he recovers a greater amount than 
that offered to be allowed. 

§ 64 10. Judgment against estate, effect ot: A judgment ·
rendered against an executor or administrator, in the district court 
or before a magistrate, upon any claim for money against the estate 
of bis testator or intestate, only establishes the claim in the same 
manner as if it bad been allowed by the executor or administrator, 
and the judge of the county court, and the judgment must be that 
the executor or administrator pay, in due course of administration, 
the amount ascertained to be due. A certified transcript of the 
judgment must be flied in the county court. No execution must 
issue upon such judgment, nor shall it create any lien upon the 
property of the estate, or gh-e to the judgment creditor any priority 
of payment. 

§ 64 1 1. Execution, when may be issued. When any
judgment has been rendered for or against the testator or intes­
tate in his lifetime, no execution shall issue thereon after bis death 
except : 

1. In case of the death of the judgment creditor, upon the appli­
cation of bis executor or administrator, or successor in interests. 

2. In case of the death of the judgment debtor, if the judgment
be for the recovery of real or personal property, or the enforcement 
of a lien thereon. 

A judgment against the decedent for the recovery of money must 
be presented to the executor or administrator like any other claim. 
If the execution is actually levied upon any property of the decedent 
before bis death, the swme may be sold for the satisfaction thereof, 
and the officer making the sale must account to the executor or ad­
ministrator for any surplus in his hands. A judgment rendered 
against a decedent, dying after verdict or decision on an issue of 
fact, but before judgment is rendered thereon, is not a lien on the 
real property of the decedent, but is payable in due course of admin­
istration. 

§ 64 12. Claims not allowed may be referred, how. If
the executor or administrator doubts the correctness of any claim 
presented to him, he may enter into an agreement, in writing, with 
the claimant to refer the matter in controversy to some disinterested 
person, to be approved by the judge of the county court. Upon 
filing the agreement and approval of the judge of the county court, 
in the office of the clerk of the district court for the county or judicial 
subdivision in which the letters testamentary or of administration 
were granted, the clerk must, either in vacation or in term, enter a 
minute of the order referring the matter in controversy to the person 
so selected or, if the parties consent, a reference may be had in the 
county court, and the report of the referee, if confirmed, establishes 
or rejects the claim, the same as if it bad been allowed or rejected 
by the executor or administrator and the county judgP. 

§ 64 13. Referee, duty of. The referee must hear and deter­
mine the matter, and make bis report thereon to the court in which 
his appointment is P.ntered. The same proceedings shall be bad in 
all reS])ects, and the referee shall have the same powers, be en­
titled to the same compensation, and subject to the same control as 
in other cases of reference. The court may remove the referee, 
appoint another in bis place, set aside or confirm his report. and ad­
judge costs, as in actions against executors or administrators and 
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the judgment of the court thereon shall be as valid and effectual in 
all respects as if the same bad been rendered in a suit commenced 
by ordinary process. 

§ 64 14. Costs allowed, how. When a judgment is recovered, §as, c. ut, 1897.
with costs; against any executor or administrator, he shall be 
individually l iable for such costs, but they must be allowed him in 
his administration accounts, unless it appears that the suit or pro-
ceeding in which the costs were taxed was prosecuted or defended 
without just cause. 

§ 64 1 6. Executor's or administrator's claims allowed, how. § 26, c. 111, 1811'1.
If the executor or administrator is a creditor of the decedent, his claim 
duly authenticated by affidavits, must be presented for allowance 
or rejection to the judge of the county court, and its allowance by 
the judge is sufficient evidence of its correctness,-and it must be paid 
as other claims, in due course of administration. If. however, the 
judge rejects the claim, action thereon may be had against the estate 
by the claimants, and summons must be served upon the judge of the 
county court, who may appoint an attorney at the expense of the 
estate to defend the action. If the claimant recover no judgment 
he must pay all costs, including defendant's attorney's fees. 

§ 64 16. Notice to creditors must be given. Penalty. If § 26, c 111, 1m.
an executor or administrator neglect for two months after his ap-
pointment to give notice to creditors as prescribed by this chapter, 
the court mnst revoke his letters and appoint some other person in 
his stead, equally or next in order, entitled to the 8JJ)pointment. 

§ 64 1 7. Statement of claims, when returned. At the § 26, c. 111, 189'1.
same term at which he is required to return his inventory, the execu-
tor or administrator must also return a statement of all claims 
against the estate which have been presented to him, if so required 
by the court ; and from term to term thereafter he must present a 
statement of claims subsequently presented to him. In all such 
statements he must designate the names of the- creditors, the nature 
of each claim, when it became due or will become due, and whether 
it was allowed or rejected by him. 

§ 64 18. Interest on mortgage claims, when paid. If 126, c. 111 , 1811'1.
there be any debt of the decedent bearing interest, whether presented 
or not, the executor or administrator may, by order of the county 
court, pay the amount then accumulated and unpaid, or any part 
thereof, at any t ime when there are sufficient funds vroperly appli-
cable thereto, whether said claim be then due or not ; and interest 
shall thereupon cease to accrue upon the amount so paid. This 
applies only to claims the payment of which is secured by a mort-
gage or lien upon some parts of the estate. 

ARTICLE 6 . - PAYMENT OF D EBTS AND CHARGES. 

§ 64 1 9. Debts, order of payment. The acknowledged debts
and charges must be paid in the following order : 

1. The necessary ex·penses of the administration.
2. The expenses of the last sickness and funeral.
3. Allowances made to the family in excess of the exempt

property. 
4. Debts having preference by the laws of the United States.

1317 



II 258, Prob. C .  
am'd. 

11 200.  Prob, C .  
am'd. 

II 2ll0, Prob. C. 
am'd. 

II 2111, Prob. C .  
am'd. 

II 2112, Prob. C, 
am'd . 

PROBATE CODE. Estates of Decedents . 

5. Debts which are liens upon specific property whether by judg•
ment, mortgage or otherwise in the order of their priority. 

6. All other demands against the estate.
§ 6420. Limitation as to mort.gages. The prefe.rence given

in the p1·eceding section to a mortgage or other lien only extends to 
the proceeds of the propel'ty subject to such lien. If the proceeds of 
such property are insufficient to pay the demand, the part remaining 
unsatisfied must be classed with other demands against the estate. 

§ 6421. Liens on realty to be paid. When any sale is made
by an executor or administrator pursuant to the provisions of this 
chaptel' of land 01· other property that is subject to any mortgage or 
other l ien, which is a valid claim against the estate of the decedent 
and bas been p1·esented and allowed, the purchase money must be 
applied aftel' paying the necessary expenses of the sale, first to the 
payment and satisfaction of the mortgage or lien and the residue if 
any in due course of administration. The application of the pur• 
chase money to the satisfaction of the mortgage or lien must be made 
without delay, and the property is suibject to such mortgage or lien 
until the purchase money bas been actually so applied. The pur­
chase money or so much thereof as may be sufficient to pay such 
mortgage or l ien with interest and any lawful costs and charges 
thereon may be paid into the county court, and thereupon the l ien 
must cease and the purchase money must be rpaid over by the judge 
without delay in payment of the expenses of the sale and in satis• 
faction of the debt to secure which the mortgage or other lien was 
taken and the surplus, if any, must be returned to the executor or 
administrator. 

§ 6422. Creditors equal within classes. If the estate is 
insufficient to pay all the debts of any one class, each creditor must 
be paid a dividend in proportion to bis claim; and no creditor of any 
class shall receive any payment until all those of the preceding class 
are fully paid and no preference shall be given in the payment of a 
debt over other debts of the same class except those specified in the 
fifth class. 

§ 6423. Certain expenses, taxes and liens, paid when.
The executor or administl·ato1·, as soon as be has sufficient funds in 
his hands must pay the funeral expenses and the expenses of the last 
sickness and the allowance made to the family of the decedent. He 
may paJ or retain in bis hands the necessary expenses of administra­
tion but he is not obliged to pay any other debt or any legacy until 
as prescribed in this article the payment has been ordered by the 
court. If satisfied that it �ill be for the benefit of the estate, the 
county court may by order authorize or direct the executor or admin• 
istrator on the application of any person interested, to pay taxes and 
demands maturing upon any debt secured by a mortgage, pledge or 
other lien existing on the property of the decedent or upon a C'On• 
tract for the purchase of real property whene\'er there are sufficient 
funds properly applicable thereto although such demand has not 
been presented and allowed. But tbe provisions of this section 
shall not relie\'e the executor or administrator from responsibility 
for all injury or loss result ing from any misapplication of the money 
in his hands. 

§ 6424. Decree for,payment of debts. Upon the settlement
of the account of an executor or administrator at the expiration of 
tbe time allowed for presenting claims if there are debts or charges 
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remaining unpaid, the court must make such decree for the payment 
thereof as the circumstances of the estate require, unless it appears 
that there are no more assets availruble for that purpose. If the assets 
are ready for distribution to the creditors the court shall make a 
peremptory decree for payment after declaring a dividend if neces­
sary. If there are other assets available which are not ready for 
such distribution, the executor or administrator must be directed 
to take the necessary steps to convert them into money for that pur­
pose, as speedily as possible without material injury to the estate 
and if the estate is solvent, a partial dividend may be declared. The 
court must proceed in like manner at each subsequent settlement 
until the debts are paid. 

§ 6426. Contingent claim pending. Proceedings. At the
time of such settlement, each person having a contingent claim 
pending which caunot be proved as a debt must be required to pro­
duce proof of the liability of the decedent by a previous nQtice given 
as prescribed in this chapter. If it appears upon such proof that 
there is reason to belie,e that the liability will become absolute, 
the court may order the executor or administrator to retain in his 
hands sufficient assets to pay the same in that event or, if the estate 
is insolvent, sufficient to pay a proportion equal to the dividend,;i of 
other creditors or if a final distribution is made, the court may re­
quire the .persons to whom the estate is distributed to give bond with 
sufficient sureties for the payment of such sum as may be found due 
by the county court in case the liability shall thereafter become ab­
solute and upon proof of such amount the claimant may be author­
ized to bring an action on the bond for its recovery. 

§ 6426. Legacies and distribution of estate. If the whole
of the debts have been paid by the first distribution, the court must 
direct the payment of legacies and the distribution of the estate 
among the heirs, legatees or other •persons entitled as provided in 
article 11 of this chapter, but if there are debts remaining unpaid, or, 
if for other reasons the estate is not in a proper condition to be 
closed, the court must give such extension of time as may be reason­
able for a final settlement of the estate. 

§ 6427. Liability of executor or administrator on failure
to give notice to creditors. When the accounts of the adminis­
trator or executor ha,·e been settled and an order made for the pay­
ment of the debts and distribution of the estate, no creditor whose 
claim was not included in the order for payment has any right to 
call upon the creditors, who have been paid or upon the heirs, 
devisees or legatees to contribute to the pa_yment of his claim ; but 
if the executor or administrator has failed to give the notice to cred­
itors as required by this chapter such creditor may recover 
on the bond of the executor or administrator the amount of his claim, 
or such part thereof as he would have been entitled to had it been 
allowed. 
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ARTICLE 7. -SALES BY EXECUTORS AND ADMINISTRATORS. 

§ 6428. Sale of property of decedent, how made. All the
property of the decedent, except as otherwise provided for the home­
stead and personal property set apart for the surviving wife or hus­
band and minor child or children, shall be chargeable with the pay­
ment of the debts of the deceased, the expenses of administration, 
and the allowance to the family, and the property, personal and real, 
may be sold as the court may direct, in the manner hereinafter 
prescibed. There shall be no priority as between personal and real 
property for the above purposes. No sale of any property of an 
estate of a decedent is valid unless made under order of the county 
court, except as otherwise hereinafter provided. All sales must be 
reported under oath, and confirmed by the county court, before the 
title to the property sold passes. All ,petitions for orders of sale must 
be in writing, setting forth the facts showing the sale to be neces• 
sary, and upon the hearing, any person interested in the estate may 
fl.le his written objections, which must be heard and determined. A 
failure to set forth the facts showing the sale to be necessary will 
not invalidate the subsequent proceedings, if the defect be supplied 
by the proofs at the bearing, and the general facts showing the 
necessity rbe stated in the order directing the sale. 

§ 6429. Sale of property, insolvent estate. When it ap­
pears to the court that the estate is insolvent, or that it will require 
a sale of all property of the estate, of every character, chargeable 
therewith, to pay the family allowance, expenses of administration, 
and debts, there need be but one petition fl.led, but one order of sale 
made, and but one sale had, except in cases of perishable property, 
which may he sold as provided in the next section. The county 
court, when a petition for the sale of any property, for any of the pur­
poses herein named, is presented, must inquire fully into the prob­
aible amount required to make all such payments, and if there be no 
more estate chargeable therewith than sufficient to pay the same, 
may require but one proceeding for the sale of the entire available 
estate. In such case the petition must set forth all the facts here­
inafter required. 

§ 6430. Perishable property, sold when. At any time after
receiving letters, the executor, administrator or special administra­
tor may apply to the county judge and obtain an order to sell perish­
a;ble and other personal property likely to depreciate in value, or 
which will incur loss or expense by being kept, and so much other 
personal prO'J}erty as may be necessary to pay the allO'Wance made to 
the family of the decedent. The order for the sale may be made 
without notice ; but the executor, administrator or special adminis­
trator is responsible for the property, unless, after making a sworn 
return, and on a proper showing ; the court shall approve the sale. 

§ 6431. Sale of personal property, how made. If claims
against the estate have been allowed, and a sale of property is neces­
sary for their payment, or the expenses of administration, or for the 
payment of legacies, the executor or administrator may apply for an 
order to sell so much of the personal property as may be necessary 
therefor. Upon fl.ling his petition, notice of at least five days must 
be given of the bearing of the a,pplication. He may also make a 
similar application, either in vacation or in term, from time to time, 
so long as any personal property remains in his hands, and sale 

1320 



.Estates of Decedents. PROBATE CODE . 

thereof is necessary. If it appear for the •best interests of the 
estate, be may at any t ime after fl. l i ng the inventory, in l i ke manner 
and aiter giYing l ike notice apply for and obtain  an  order to sel l the 
whole of the per onal property belonging to the estate, remaining 
and not et apart whether nece sary to pay debts or  not. 

§ 6432. Partnership property sold, how. Partnership in- 11 21, c. 1 11, 189'1.
terest or i nterests belonging t.o any estate by v irtue of any partner-
�hip formerly existi ng, in terest in persona l  property pledged, and 
cho es i n  act ion, may be sold in  the same manner as other personal 
property, when it appears to be for the best interest of the estate. 
Before confirm i ng the sale of any partnership interest, whether made 
to the surv iv ing partner or to any other person, the judge must care-
fu l ly i n q u i re i n to the condition of the partnership affa i rs and must 
examine the surv iv ing partner, if in the county and able to be pres-
�nt in court. 

� 6433. Sales of personal property for best interest of 11 21, 0. 1 1 1 , 189'1. 
,estate, how made. If  it appears that a sale is necessary for the 
payment of  debts or the fami ly  a l lowance, or for the best interest 
of the P�tate and the persons i nterested in the property to be sold, 
whether it is o r  i s  not  necessary to pay the debts or fam i ly allowance, 
the court m ust ot·der it to be made. In making orders and sales 
for the payment o f  debts or family a l lowance, such articles as are 
not nece, sa ry for the support a nd su stenance of the decedent, or are 
not spec ia l ly  bequeathed , mu st be first sold, and the court m ust so 
d i rect. 

§ 6434. Notice of sale of personal property. The sale of ll 21, c. 111, 1897.
persona l p roperty must  be made at publ ic auct ion, and after publ ic  
not ice gi ven for at least fifteen days, by not ices posted in three publ ic 
p laces in the count.,·, or  by pub l i cation in a newspaper, or both, con-
ta i n i ng  the t i me and  pl ace of sal e, and a br ief descr ipt ion of the 
property to be sold ,  un less for good reas• :µs shown,  the court orders 
a priYate sa le  or a shorter notice. Publ ic  sales of such property 
must  be made at the court house door. or at the resi dence of the dece-
dent or at some other publ i c place, but no sale shal l be made of any 
persona l  property whi ch  i s  not present at the time of sa le, u nless 
t he  c·ou r t  otherw i se orders. 

§ 6435.  Real estate sold, when and how. When a sale of § 27 ,  c. 111, 1897. 

property of the estate i s  necessary to pay the a l l owance of the fam-
i l ,Y, or the debts o u tstand i n g. against a decedent, or the debts. ex-
penses 0 1· < " l i a rges of adm i n i s trat ion ,  or legac ies, the executor or  ad -
rn i n i s t 1 ·a tm· nrn .v a l :;;o sel l any rea l ,  as wel l as  per. onal,  property of 
thP esta tP i n  h is hands  and  chargeable  for that purpose, u pon the 
order of t he <·o tmty court : and an a ppl i cat ion  for the sale o f  rea l 
property may a l so embrace the sale of persona l  property. To obta i n  
a n  o l 'C1P 1 ·  fot· the �al e o f  1·eal property. the executor o r  admin i strator 
must  p 1'Ps<•n t a Yet · i fi ed pe t i t i on  to the cou nty cou rt sett i ng  forth 
the  amou n t  of per,:ona l  property that bas come into b i s  bands as 
a sspt. s. a l l (1 how m u "11 thereof. if a ny, rema ins  und i sposed of ; the 
debt s ou t.R ta n d i n g  aga i n st the decedent ,  as far as ca n be ascerta i ned 
01 ·  dP f < ' rm i ne<l : the a moun t  due upon the fam i ly a l l owance.  or that 
w i l l  hP  d 1 1 <' a f ter  t lw sa I l l<'  has  been i n  force for one year : the debts, 
ex pens < • s  a 1 1 < l  < " h ,H!!<'S of adm i n i strat ion  a l ready arcn1 ed . and an 
est. ima t < ·  o f  w h a t  w i l l  0 1 ·  may arrrue d ur i n g  the a d m i n i s trat i on ; a 
ge1wra l < l < • s 1 · 1 · i p t i on o f  : i l l  t h e  rpa l pro 1 H • 1 · ty .  t · xc 1 •p t 1 h < •  h onws t i> :u1 o f  
w h i ( ' h  t l l f •  < l l•< ·Pde n t  < l i e<] se i zed , o r  i n  w l 1 i eh he had  au�· in terest, or 
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in which the estate had acquired any interest, and the condition 
and value thereof ; the names of the legatees and devisees, if any, and 
the heirs of the decedent, so far as known to the petitioner. If any 
of the matters here enumerated cannot be ascertained, it must be so 
stated in the petition ; but a failure to set forth the facts showing the 
sale to be necessary, wil l  not invalidate the subsequent proceedings, 
if the defect be sup,plied by the proofs at the hearing, and the general 
facts showing such necessity be stated in the decree. If it appears 
to the court, from such petition, that it is necessary to sell the whole 
or some portion of such real estate fo1• the purposes and reasons 
mentioned in this section� or any of them, such petition 
must be filed and an order thereupon made directing all persons 
interested in the estate to appear before the court at a time and 
place specified, not less than four no1· more than ten weeks from the 
time of making sucti order, to show cause why an order should not 
be granted to the executor or administrator to sell so much of the 
real estate of the decedent as is necessary. 

1 21, c. iu, 188'1. § 6436. Proceedings when necessary to sell only part of
real estate. A copy of the order to show cause must be personally 
served on all persons interested in the estate, any general or special 
guardian of a minor, insane or incompetent person so interested. 
and any legatee or devisee, or heir of the decedent, provided they are 
residents of the county, at least ten days 1before the time appointed 
for hearing the petition, or be published four successive weeks in 
such newspaper of the county as the court or judge may direct. If 
all persons interested in the estate join in the petition for the sale, 
or signify in writing their assent thereto the notice may be dispensed 
with and the hearing may be had at any time. The county court, 
at the time and place appointed in such order, or at such other time­
to which the hearing may be postponed, upon satisfactory pro�f of 
personal service or publict!,tion of a copy of the order, by affidavit or 
otherwise if the consent in writing to such sale •by all parties inter­
ested is not filed, must proceed to hear the petition and hear and 
examine the allegations and proof of the petitioners, and of persons 
interested in the estate who may oppose the application. All 
claims against the decedent not before presented, if the period of 
presentation has not elapsed, may be presented and passed upon 
after hearing. The executor, administrator and witnesses may be­
examined on oath by either party, and process to compel them to 
attend and testify may be issued by the judge of the county court 
in the same manner and with like effect as in other cases. If it ap­
pears necessary to sell part of the real estate and that by a sale 
thereof the residue of the estate, real or personal, or some specific 
part thereof, would be greatly injured or diminished in value, or sub­
jected to expense, or rendered unprofitable, or that after such sale 
the residue would be so small in quantity or value, or would be of 
such a character with reference to its future disposition among the 
heirs or devisees, as clearly to render it for the best interests of all 
concerned that the same should be sold. the court may authorize the 
sale of the whole estate, · or any part thereof necessary for the 
best interest of all concerned. If the court be satisfied, after a fu l l  
hearing upon the petition and an examination of the 1woofs and 
allegations of the parties interested, that a sale of the whole or some 
portion of the real estate is necessary, for any of the cnus<>s men­
tioned in this article, or if su�h sale be assented to by all  the persons 
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intere. ted ,  an order m u t be made to sel l the whole or so much and 
such pa rt · of  the rea l e tate de cribed i n  the peti t i on as the court 
sha l l  j udge nece sary or benefic ia l .  The order of  sa le must de cribe 
the l a nds to be so ld and the terms of sale, w l1 i ch may bi> for cash, 
or maY be for one-th i rd cash and the bala nce on a cred i t  not exceed­
ing t ,,·o yea r , payable in gl'o or in insta l lments with in  that  t ime, 
w i th  i n teref-lt, as  the court may d i rect. 'l'he l and  may be sold i n  one 
pa r( ·e l  or  in subd i ,· i s i ons, as the  executor or admin i stra tor shal l 
j udge mo. t benefi c i a l  to the ei<tate, un l ess tlw cou rt otherwii;;e 
spee ia l l .,- d i 1·ects .  If i l  appears that a ny part o f  such real estate has 
bec>n de,· i sed and not  charged in such dev i se w ith the  -payment of  
dc•b t s or  l egac ie  , t he court must order the  rema inder to be sol d  
befo l'C� t h a t  s o  ded sed. E ven· such sa l e  must b e  ordered t o  be 
made• at pu b l i c  a u rt i on .  un less in the opi n ion of the court it would 
bene fi t t he estate to sel l the w hole or some part o f  such real estate 
at pri rn te Ra l e ;  the rourt may if the same is asked for in the petition 
order or  c l i rC'ct such rea l estate or any pa rt thereof, to be sold at 
ei t her pub l i c  or pri rn t e  sale ,  as  the executor or admin i strator sha l l  
deem t o  b e  most benefic i a l  for the  estate. I f  t h e  execu tor or  admin ­
is t c-ator neilects or refu ,  es to make a sa l e  u ndrr the  order and  a s  
d i reded therC' i n ,  he may b e  compel l ed to sel l ,  b y  the order o f  tlw 
cou rt .  made on mot ion ,  a fler duP not i ce, by any party interested . 

§ 4  6437--8438 

� 6437. On failure of administrator to apply for sale, § 21, o. 111, 1s91. 
other interested party may. If the executor or administrator 
neg lects to  a pply for a ny order of sale  when i t  is necessary, any P<' I ' · 
son may make appl i cat ion therefor in the same manner as the  
executor  or  admin i s h·a tor, and not i ce thereof must be  g i ven to thP  
ex<'c u tor  o r  adm in i s t ra tor,  before the heari ng. The pet i tion of  sm ·h  
appl i C'a nt m ust  con ta i n  a s  many of the  matters req u i red for the pet i -
ti on  o f  t h e  exec u tor o r  adm i n i strator as h e  can ascerta i n ,  and thP 
dec rC'e o f  Ra le  m ust fix the  per iod of t ime w ith i n  ·wh i ch  the execu to 1· 
or a ! l m i n i st rator m n Rt make the sa le .  

R 6438. Sale when ordered, how advertised and made. § 21, o. 1 1 1 ,  1897. 
Wlwn a Ra l e  i s  ordered a n d  is to be made a t  publ i c  a u ction not i ce o f  
the t i me a n d  place o f  sal e  must h e  posted i n  th ree o f  the most publ i c  
p l a C"es i n  t l w  eonnty i n  wh i ch t h e  l a nd is  s i tua ted and pub l i shrd i n  a 
n ewspa per, i f  there he one pr i n t ed i n  the same county, but  i f  non<' , 
tlwn in R u ch  paper as  the cou l't may d i rec t, fou r  t inH'S .  once ea ( • h  
week sn ( • f • C'ss i yeh, 1wx t  before the  sal e. The lands and tenemen ts 
to be Ro l d  mus t  be descri bed w i th common certa i n t:v in the not i ( ·e. 
Sa l C's at p u b l i c  a u ct ion  mu st LP made in  the cou n ty ·where the l a ml 
is s i tua ted : b n t  when  the  l and  i s  s i t u a ted i n  two o r· more cou nt i es .  i t  
ma y  h e  so l il i 1 1  e i t  hP I' .  The sa l e  m1 rnt  b e  madP hetwren the  hou rs 
o f 11 i nP  o'd ( ) ( • k  i n  t i ) ( '  morn ing  a n d  f in '  o 'r l o ( ·k  i n  the  a fternoon of the
sa mp dn .Y, a n rl m us t ! ,p m a clf'  on t h P day na med i n  the no t i rc o f  Ra l e,
u n l r,ss t l 1 C' sa me i s  po:-. t ponecl .  I f  n t  the t i nw appo i n t <.'d for the sa l e
t]w 1 • x c-( · 1 1  t m· or  a rl m i n  i sl ra to1 ·  (kt·ms  i t for the  lwst i n teres t o f  the
est a t ( •  t h a t  1 J 1 p  RH I P  1 1 < • postpom•( l h t > may po;,, t pone i t  from t ime  1o
t i n w  not  c •x 1 ·PPd i n g  i n  a l l  t h rt'<' 1 1 1 0 1 1 t l 1 s .  In  ('as<.' o f  a poRtponement,
n o t i l 'P 1 l l ( ' t ·eo f 111 1 1 s t  I H •  g i ,·p 1 1  l iy a pub l i r  cled a rn t  i on  at the t i mp a n d
p l . 1 ( · p ti. r s t  a ppo i n H ·d  fo 1 ·  t h P  � a  I P, a n d  i f  i he  pm;tponemen t i R  for m01•p
than  0 1 1 1 ·  da .,· fm· t  11 . . , .  n o t  i , ·p 1 1 1 1 1 s t  be g i Ycn b�· poRi i n g  no t i t'CR in t ln ·e<�
or m01 •p p u h l i t ·  p la n•s i 1 1  t h e  ( ·o n n ty wht• 1 ·e t l 1 P  l n nd  i s s i t uated or by
pn h l i sh i ng- t h <' Ra 1 1 1 t • . m· bot h .  as thP t i me a n d  c · i rcu msla nces w i l l
a d m i t .  \\' h P 1 1  n sa l "  o f  n•a l es l a te i �  or clPt'Pd to  be made at  pr i Ya tc•
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sale, notice of the same must be posted up in three of the most public 
places in the county in which the land is situated, and published in 
a newspaper, if there be one printed in the same county, if none, 
then in such paper as the court may direct, for three successive 
weeks next before the day on or after which the sale is to be made, 
in which the lands and tenements to be sold must be described with 
common certainty. The notice must state a day on or after which 
the sale will be made, and a place where the offers will be received. 
The day last referred to must be at least twenty-two days from the 
first publication of notice, and the sale must not ·be made before that 
day, but must be made within six months thereafter. The bids or 
offers must he in writing, and may be left at the place designated in 
the notice, or delivered to the executor or administrator personally, 
or may be ftled with the judge of the county court, to whom the re­
turn of sale must be made. If it is shown that it will be for the best 
interest of the estate, the court may, by an order, short en thP. time of 
notice, which shall not, however, be less than one week, and way pro­
vide that the sale may be made on or after a day less than twenty­
one but not less than eight days from the first publication of the 
notice, in which case the notice of sale and the sale may be made 
to corre9Pond with such order. 

§ 6439. Private sale, confirmation, duty of adminis­
trator as to. No sale of real estate at private sale shall be con­
firmed by the court unless the sum offered is at least ninety per cent 
of the appraised value thereof, nor unless such real estate bas been 
appraised within one year of the time of such sale. If it has not 
been so appraised, or if the court is satisfied that the appraisement 
is too high or too low, appraisers must be appointed, and they must 
make an appraisement thereof, in the same manner as in case of an 
original appraisement of an estate. This may be done at any time 
before the sale or the confirmation thereof. The executor or admin­
istrator must when a sale is made upon a credit, take the notes of 
the purchaser for the purchase money with a mortgage on the prop­
erty to secure their payment. The executor or administrator, after 
making any sale of real estate, must make a return of his proceedings 
to the county court, which must be fl.led at any time subsequent to 
the sale either in term or vacation. If the sale be madE> at publi� 
auction, and the return is made and flied on or before the flr8t day of 
the next term the1·eafter, no notice is required of such return or of 
the hearing thereof. but the hearing may be had upon the first day of 
the term, or any subsequent day to which the same may be post­
poned. If the sale be not made at publ ic auction, or if made at 
public auction a hearing upon the return of proceedings be asked 
for in return, or is brought on for a hearing upon a day before the 
first day of the next term thereafter, or upon any other day than the 
first day of the next te1·m after such sale, the court or judge must fix 
the day for the hearing, of which not ice of at least ten days must be 
given by the judge, by notices posted in at least three public places 
in the county, and personal ly served upon all persons interested in 
said estate residing within the county, at least five days prior to said 
day of hearing, and if deemed necessary by publication in a news­
paper pnbl isbt.>d within the county as the court may deem best, and 
must b1·iefly indicate the lands sold, the sum for which they were 
sold, and must refer to the return for further particulars. Upon the 
hearing the court must examine the return and witnesses in relation 
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to the same, and if the proceed ings were unfair, or the sum bid d i�­
proport ionate to the val ue, and if i t  appear tha t  a sum exceed:nJ 
such b id at least ten per cent, exclus i,e of the expenses of a new sale ,  
may be obta ined , the court may Yacate the sale and direct another to 
be bad, of which notice must be given, and the sa le  in a l l  respects 
conducted a i f  no prev ious  sale had taken place ; if an offer of ten 
pe1· cent more than the amount  named in the return be made to the 
cou rt in  wri t ing by a responsible person, it is  in the d i scretion of  the 
cou rt  to accept such ofier and confirm the sale to such person or to 
order a new sale.

§§ 6440--M4a 

§ 6440. Objections to confirmation of sale, how made. § 2'7, c. tu , 189'1.
"'When a retu rn of the sale is made and fi l ed ,  any person interestC'd 
in the esta te may fi l e  written object ions to the confirmation thereo f, 
and may be heard thereon when the return is beard by the cou rt  
or j udge and may produee witnesses i n  support o f  h is  objection. 

§ 644 1 .  Court orders sale confirmed, when. If it appears § 21, c . t11 , 18ll7,
to the cou rt that the sale was l egally made and fai rly conducted . 
and that the sum b id  was not d isproport ionate to the Yalue of the 
property sold ,  and that a greater sum as above spec ified, cannot be 
obta i n ed, or i f  the increased b id mentioned heretofore be made and 
accepted by the court, the court  must make an  order confirming the 
sa le and d i recting conve;vances to be executed . The sale from tha t 
t ime i s  con fi rmed and val id, and a cert i fied copy of  the order confirm-
ing it and d i recting conveyances to  be executed must be recorded i n  
t h e  office of  t h e  regi ster of  deeds o f  the county w ithi n which the land 
sold i s  s i tuated. If, a f t el' the confirmat i on ,  the purchaser neglectR 
or refu ses to comply with the terms of sale, the court may on motion 
of the execu tor or  admin istrator and after not ice to the purchas<'r 
order a resa le to be made o f  the property. If  the amount real ized 
on such resa le  does no t  cover the b id and the expen ses of the pr<'-
viouR sn l e, surh p urchaser is l iable for the deficiency to the estate. 

� 6442. Conveyance of land sold, how made ; when. Con- § 27 , c. 111, 1897. 
veya ncC'R mui-t thereu pon be executed to the purchaser by the execu -
to r  or adm i n i strator, a nd they mus t  refer to the orders o f  the couniy 
cou rt au thor i z i n g  and confirm ing the i:-ale of the pwperty of the 
estate, a nd d i rect i n g  ronye_vanres thereo f t o  be exec· u t C'd . and to th<' 
record o f  the order of con firmat ion i n  the o ffice of the reg i ster o f  
dPedR, by  the  date,  \'Ol umC' and  page o f  the  reco rd . and  such  referenee 
shal l have the same effect as i f  the orders were at  l arge i ni-erted i n  
the conYeyanee. ConYeyances so made convey all  tue r ight,  t i tlP. 
i n t 01 ·t>i-t and estate o f  the decedent, in the p rem i ses, at the t ime  of 
bis dea t h ; if prior to the i:-ale, by opera t i on o f  law or otberw ii:-e, tbf' 
ei:-tate h a �  nr (J n i red any r i ght. t i tle or interest in the prem ises othe1· 
thn n ,  or i n  a < ld it ion to ,  t ha t  o f  the decedent  a t  the t i me of b i s  death . 
sueh  r i ght .  t i t l e  or  i ntereRt a lso passes b.v such  conveyance. BeforP 
an _,, orcl Pr  i i- Pntel'C'd c ·on fi rrn i n g  the sa le, it m ust be proved to the sat-
i s fa d i on of the  court  that noti ce was g i ven of the sale as prescribed , 
and 1 1 H' order o f  eonfirmation m u st show that such proof was mad < ' . 

� 6443. Provisions of will govern as to payment of debts. § 21, c. 1 1 1 , 1897. 
If the tC'Rtator makeR prov i s ions b�· h i s  w i l l  or designates the eRtai P  
to h e  a pp1·opri ated for t h e  payment o f  h i s  debts, t h e  expenses o f  a <l ­
m in i sfrat ion , or fam i ly  expens0s, they m u st be paid according to 
such proY iR ions or des i gnat ion ,  out  of the estate thus  appropriated, 
so fa r as the same is su fficient. 
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, 1 1'1, c.111, 1897, § 6444. When will provides for sale, order not necessary. 
When property is directed by the will to be sold, or · authority is 
given in the wil l  to sell property, the executor may sell any prop­
erty of the estate without the order of the county court, and at 
either public or private sale, and with or without notice, as the 
executor may determine, but the executor must make return of such 
sales as in other cases; and if directions are given in the will as to 
the mode of selling, or the particular pr01perty to be sold, such direc­
tions must be observed. In either case no t itle passes unless the 
sale is confirmed by the court. 

- 1 21, c. lll, 1897 , § 6446. When provision of will insu:fflcent to pay debts.
If the provision made by the will , or the estate appropriated there­
for, is insufficient to pay the debts, expenses of administration, and 
family expenses, that portion of the estate not devised or disposed 
of by will, if any, must be appropriated and disposed of for that 
purpose according to the provisions of this article. 

Z'l, c. lll, 1897, § 6446. Whole estate liable for debts. The estate, real and 
personal, given by will to legatees and devisees, is liable for the 
debts, expenses of administration, and family expenses, in propor­
tion to the value or amount of the several devises or legacies, but 
specific devices or legacies are exempt from such liability if it appear 
to the court necessary to carry into effect the intention of the tes­
tator, and there is other sufficient estate. "rhen an estate giYen 
by will has been sold for the payment of debts or expenses, all the 
devisees and legatees must contribute according to their respective 
interests to the devisee or legatee whose devise or legacy has been 
taken therefor, and the county court, when distribution is mad� 
must, by decree for that purpose, settle the amount of the several 
liabilities, and decree the amount each person shall contribute, and 
reserve the same from their distributive shares respectively, for the 
purpose of paying such contributions. 

, 11 21, c. m, 189'1. § 6447. Contracts for purchase of lands, how disposed of. 
If a decedent, at the time of his death, was possessed of a contract 
for the purchase of land, his interests in such land and under such 
contracts may be sold on the application of his executor or admin­
istrator, in the same manner as if he had died seized of such land, 
and the same proceed ings may be had for that purpose as are pre• 
scribed herein for the sale of the lands of which he died seized 
except as hereinafter provided . 

. 21, c. lll, 1811'1. § 6448. Sale of contract, how made. The sale must be 
made subject to al l payments that may hereafter become due on 
such contracts, and if there are any such the sale must not be con­
firmed by the county court until the purchasers execute a bond to 
the executor or administrator, for the benefit and indemnity of 
himself and of the persons entitled to the interest of the decedent in 
the lands so contracted for. in double the whole amount of payments 
thereafter to become due on such contract, with such sureties as the 
county judge shal l approve. The bond must be conditioned that 
the purchaser will make all payments for such lands that become 
due after the date of the sale, and will  fully indemnify the execu• 
tor or administrator and the persons so entitled against all de­
mands, costs, charges and expenses by reason of any covenant or 

. agreement contained in such contract. 
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§ 6449. Assignment of contract after sale. Upon the con- § 21, c. 111, 18111•
ftrmation of the sale, the executor or administrator must execute 
to the purchaser an assignment of the contract, which vests in the 
purchaser, his heirs and assigns, all the right, title and interest of 
the estate, or of the persons entitled to the interest of the decedent 
in the lands sold at the time of the sale, and the purchaser has the 
same 1·ights and remedies against the vendor o,f such land as the 
deeedent would have had if he were living. 

§ 6460. Sale of mortgaged land. Money how applied. I Z'l, c. 111,1897.
·when any sale is made by an executor or administrator, pursuant
to the pr·ovisions of this title, of lands subject to any mortgage or
other lien, which is a valid claim against the estate of the decedent,
and has been present('(} and allowed, the purchase money must be
applied, after paying the necessa1·y expenses of the sale, first to the
payment and satisfaction of the mortgage or lien, and the residue,
if any, in due course of administration. The application of the
purchase money to the satisfaction of the mortgage or lien must be
made without delay; and the land is subject to such mortgage or
lien until the purchase money has been actually so applied. No
claim against any estate which has been presented and allowed is
affected by the statute of limitations, pending the proceedings of
the settlement of the estate. The purchase money, or so much
thereof as may be sufficient to pay such mortgage or lien, with
interest, and any lawful costs and charges thereon, may be paid
into the county court, to be received by the judge thereof, where-
upon the mortgage or lien upon the land must cease, and the pur-
chase money must be paid over by the judge without delay, in pay-
ment of the expenses of the sale and in satisfaction of the debt,
to secure which the mortgage or other lien was taken, and the sur­
plus, if any, at once returned to the executor or administrator unless
for good cau11e shown after notice to the executor or administrator,
the judge otherwise directs.

§ 646 1 .  Who may purchase encumbered real estate. 1 21, c.m,18111.
Penalty for misconduct. At any sale under order of the county 
court, of lands upon which there is a mortgage or lien, the holder 
thereof may become the purrhaser, and his receipt for the amount 

• due him from the proceeds of the sale is a payment pro tanto. If
the amount for which he purchased the property is insufficient to
defray the expenses and discharg<> his mortgage or lien, he must
va�· to the judge a sufficient sum to pay such expenses. If there
is any neglect or misconduct in the ·proceedings of the executor or
administrator in relation to any sale, by which any person interested
in the estate suffer damage, the party aggrieved may recover the
same in an action upon the bond of the executor or administrator,
or otherwise. Any ·executor or administrator who fraudulently
sells any real estate of a decedent, contrary to or otherwise than
under the provisions of this article, is liable in double the value
of the land sold. as liquidated damages, to be recovered in an action
bv the person having an estate of inheritance therein.

• § 6462. Actions for recovery of estate, commenced when. 1 Z'l, c. 111, 1m.
No action for the recovery of any estate sold by an executor or 
administrator, under the provisions of this title, can be maintained 
b;v any heir or other person claiming under the decedent, unless it 
he comm<>nced within three years next after the sale. An action 
·to set aside the sale may be instituted and maintained at any time
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within three years from the discovery of the fraud or other grounds 
upon which the action is based. This shall not apply to minors, 
or others under any legal disability to sue at the time when the 
right of action first accrues; but all such persons may commence an 
action at any time within three years after the removal of the dis­
ability. 

§ 6463. Administrator to account for property sold�
wiien. :May not purchase. When a sale has been made by an 
executor or administrator, of any property of the estate, real or per­
sonal, he ,must return to the county court, at its next term there­
after, an account of sales, vel'ifled by bis affidavit. If he neglects 
to make such return he may be punished by attachment, or bis let­
ters may be revoked, one day's notice having been first given him 
to appear and show cause why such attachment should not issue or 
such revocation should not be made. No executor or administra­
tor must, directly or indirectly, purchase any property of the estate 
be represents. nor must be be interested in any sale. 

§ 6464. :Mortgaging real estate of deceased persons.
When it is shown to the satisfaction of the court at a hearing upon 
an application for the sale of real estate or upon a petition praying 
that the same may be mortgaged as provided in the next section, 
after all the parties interested have been duly cited to appear, not 
less than ten nor more than thirty days from the date of filing such 
petition, which notice shall be given to all parties in interest in 
such manner as the court shall direct, that it will be for the benefit 
of the estate, the county court may direct an executor, administrator 
or guardian to mortgage any real estate of a decedent or of a minor 
or incompetent person for the purpose of paying an existing lien or 
mortgage on the property or for any other purpose for which a sale 
may be ordered, or it may authorize him to make a renewal of an 
existing mortgage, but the homestead shall not be mortgaged with­
out the consent of the person entitled thereto. 

§ 6466. Petition must specify. A petition for the purpose
specified in the preceding section must specify the amount of money 
necessary to be raised and tbe purpose for which the same is re­
quired with such further particulars as are required in a petition 
for the sale of real property. The decree must fix the amount for 
which the mortgage may be given and the rate of interest that may 
be paid thereon, and may order the whole or any part of the money 
so secured to be paid from time to time out of the income of the 
mortgaged property. The mortgage or other contract executed by 
the executor, administrator or guardian in pursuance thereof may 
be approved upon bis report in the same manner as a sale. 
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ARTICLE 8 . -SPECIFIC PERFORMANCE. 

§ 6466. Legal representative to convey real estate of § 221, Prob. c .
decedent. When a person who is bound by contract in writing to am'd. 
convey any real estate dies befor·e making the conveyance, tht> 
county court may make a decree authorizing and dit·ecting his exe-
cutor or administrator to convey such real estate to the person 
entitled thereto in all cases when the decedent if living. might b«· 
compelled to make such conveyance. 

§ 6467. Petition for such conveyance, contents of and �§ 222. 224. 
decree. On the presentation of a verified petition by any person !'�t 

c .
claiming to be entitled to such conveyance from an executor or 
administrator, setting forth the facts upon which the claim is predi-
cated all persons interested in the estate must be cited as in other 
cases. If after a ful l hear·ing and examination of the facts and 
circumstances of the claim, the court is satisfied that the petitione1· 
is entitled to a conveyance of the real estate described in the peti-
tion, a decree must be made authorizing and directing the executor 
or administrator to execute a conveyance thereof to the petitione:· 
and such conveyance must be executed accordingly. 

§ 6468. Eifect of such conveyance. Every conveyance § 221, Prob. c.
made in pursuance of a decree of the court as provided in this chaJ . am'd. 
ter and approved by the judge shall pass the title to the estate cou -
tracted for as fully as if the contracting party himself was still lh· -
ing and executed the <'Onveyance. 

§ 6469. Dismissal and appeal. If upon the hearing in the § 228, Prob. c .
county court, the right of the pE>titioner to have a specific perform- am'd, 
ance of the contract is found to be doubtful, the court must dismit:� 
the pf'tition without prE>judice to the rights of the petitioner, wh·) 
may therE>aftt•r procet"d in the district court to enforce a specific per­
formance thereof. 

ARTICLE 9 . - ACTIONS HY AND AoAINST EXECUTORS AND ADMINIS· 

TRATORS. 

§ 6460. Action for possession of real estate maintained,
by whom. The heirs or devisees may themselves or jointly with 
the executor or administrator maintain an action for the possession 
of the real estate or for the purpose of quieting title to the samt-> 
against any one except the executor or administrator. For the pur­
pose of bringing suits to quiet title or for ,partition of such estatf' 
the posses8ion of the executor or administrator is the possession of 
the heirs or devisees. Such possession by the heirs or devisees h, 
subject, however, to the possession of the executor or administrato1· 
for the purposes of administration as provided in this code. 

§ 646 1 .  Actions by and against executors and adminis­
trators. Except as otherwise prescribed in the next section, actions 
for· the recover·y of any property real or personal, or for the posses­
sion thereof and all actions founded upon contracts may be main­
tained t,y and against executors and administrators in all cases and 
in the same com·ts in which the same might liave been maintained 
by or against their' respective testators or intestates. 
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§ 6462. Action for the recovery of money. No action for
the recovery of money only shall be brought in any of the courts of 
this state against any executor, administrator or guardian upon any 

. claim or demand which may be presented to the county court except 
as provided in this chapter. 

o 29, 0. 1 1 1, t897. § 6463. Action for waste, trespass and conversion.
Executors and administrators may maintain actions against any 
person who has wasted, destroyed, taken, carried away or converted 
to his own use the goods of their testator or intestate in bis lifetime. 
They may also maintain actions for trespass committed on the real 
-estate of the decedent in bis lifetime. If any person before the 
granting of letters testamentary or of administration, embezzles or 
-alienates any of the moneys, goods, chattels or effects of a decedent, 
be is chargeable therewith, and liable to an action by the executor 
-or administrator of the estate, for double the value of the property 
so embezzled or alienated, to be recovered for the benefit of the 
estate. If any executor, administrator, or other person interested 
in the estate of a decedent, complains .to the county court, on oath, 
that any person is suspected to have concealed, embezzled, 
ismuggled, conveyed away or disposed of moneys, goods or chattels 
of the decedent, or has in his possession or knowledge any deeds, 
conveyances, bonds, contracts, or other writings which contain 
evidences of, or tend to disclose the right, title, interest or claim, 
of the decedent to any real or personal estate, or any claim or de­
mand, or any lost will, the judge may cite such person to appear be­
fore the county court, and may examine him on oath upon the mat­
ter of such complaint, if be can be found in the state. But if cited 
from another county, and be appears and is found innocent. bis 
necessary expenses must be allowed him out of the estate. If the 
person so cited refuses to appear and submit to an examination, or 
to answer such interrogatories as may be put to him touching the 
matters of the complaint, the court may, by warrant for that pur­
pose, commit him to the county jail. there to remain in close cus­
tody until be submits to the order of the court or is discharged ac­
cording to law. If, upon such examination, it appears that he bas 
concealed, embezzled, smuggled, com·eyed away, or disposed of any 
moneys, goods or chattels of the decedent, or that be has in his pos­
session or knowledge any deeds, com·eyances. bonds, contracts or 
-other writings tending to disclose the right, title, interest or claim 
of the decedent to any real or personal estate, claim or demand, or 
any lost will of the decedent. the county court may make an order 
requiring such person to disclose bis knowledge thereof to the exe­
cutor or administrator, and may commit him to the county jail, there 
to remain until the order is complied with, or he is discharged ac­
cording to law ; and all sueh interrogatories and answers must be 
in writing, signed by the party examined, and flied in the county 
court. The order for snch disclosure made upon such examination 
is prima facie evidence of the right of such administrator to such 
property in any action brought for the recoYery tl1ereof ; and any 
judgment recovered therein must be for double the Yalue of the 
property as assessed by the district court or jury. or for return 
of the property and damages in addition thereto, equal to the value of 
such property ; in addition to the examination of the party, wit. 
nesses may be produced and examined on either side. The county 
judge, upon complaint, on oath. of any executor or administrator, 

1330 



Estates of Deoedents. PROBATE CODE. 

may cite any person who has been enfrusted with any part of the 
estate of the decedent, to appear before such court and require him 
to render a full account, on oath, of any moneys, goods, chattels, 
bonds, accounts, or other property or papers belonging to the estate, 
which have come to his possession in trust for the executor or ad­
ministrator, and of proceedings thereon ; and if the person so cited 
refuses to appear and render such account, the court may proceed 
against him as provided herein. 

§§ 6464-6t'l0

§ 6464. Executor or administrator may maintain neces­
sary action. An executor or administrator may under the direction 
of the county court maintain any action which may be necessary to 
enforce his right to the possession of the property and effects of the 
decedent, collect all demands due the estate and secure an account­
ing or settlement of any partnership existing between the decedent 
at or p1·ior to his death and any other person. He may also prose­
cute to final judgment any action commenced by the decedent, or by 
a special administrator, or other administrator previously ap­
pointed in the same case. 

§ 6466. Action against predecessor. An executor or admin- 11 21s, Prob. c.
istrator may, in his own name for the use and benefit of all parties am'd. 
interested in the estate, maintain actions on the bond of an executor, 
-or of any former administrator of the same estate. 

§ 6466. Successive recoveries on the bond. The bond shall I so, Prob. c.
not be void upon the first recovery but may be sued and recovered
upon from time to time by any person aggrieved in his own name
until the whole penalty is exhausted.

§ 6467. Fraudulent sale. Liability of executor. Any I 205, Prob. c .
-executor or administrator who fraudulently sells any real estate of
a decedent, contrary to or otherwise than under the provisions of
this chapter, is liable in double the value of the land sold, as liquid-
ated damages, to be recovered in an action by the person having an
estate of inheritance therein.

§ 6468. Order required before action on bond. Before
an action can be maidtained on the bond of an executor whose
letters have not been revoked, the party aggrieved mu1$t first obtain
an order of the county court, authorizing him to bring the action,
and before authority is given to bring an action upon the bond of a
deceased executor or administrator whose account is unsettled, his
sureties must be cited and have an opportunity to apply for and
obtain a settlement of su"h account.

§ 6469. Action pending at death of decedent. If an action 1 150, Prob, c .
pending against the decedent at the time of bis death is prosecuted am'd. 
to judgment against bis representatives or successors in interest, 
the judgment does not become a lien but is payruble in the course of 
administration. 

§ 6470. Judgments before death, how collected. When 1 1ss, Prob. c .
any judgment has been rendered for or against the testator or intes- am'd. 
tate in hi!! lifetime or against his representative or successor in 
interest, no execution shall issue thereon after his death, except : 

1. In case of the death of the judgment creditor, upon the appli­
cation of his executor or administrator or successor in interest.

2. In case of the death of the judgment debtor, if the j udgment
is for the recovery of real or personal propert.v or the enforcement
-of a lien thereon. If the execution is adually levied upon any prop-
-erty of the decedent before his death, the same ma� be sold for the
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satisfaction thereof and the officer making the sale must account 
to the executor or administrator for any surplus in his hands. 

§ 6471 .  Death after verdict. Judgment not a lien. A
judgment rendered against a decedent, dying after verdict or de­
cision on an issue of fact but before judgment is rende1·ed thereon, 
is not a lien on the real property of the decedent but is payable in due 
course of administration. 

§ 6472. Actions to recover real estate or set aside decree,
when begun. No action for the recovery of any estate, sold by an 
executor 01· administrator 01· otherwise disposed of under the> pro­
visions of this chapter, can be maintained by any heir or other person 
claiming under the decedent unless it is commenced within three 
years next after the sale. An action to set aside a decree directing 
or confirming a sale or otherwise disposing of such property may be 
instituted and maintained at any time within three years from the 
discovery of the fraud or other ground upon which the action is 
based. 

§ 6473. Minors may begin such action, when. The pre­
ceding section shall not apply to minors or others under any legal 
disrubility to sue at the time when the right of action first accrues ; 
but all such persons may commence an action at any time within 
three years after the removal of the disability. 

§ 6474. Recovery of fraudulent conveyances. When there
is a deficiency of assets in the hands of an executor or administrator 
and when the decedent in his lifetime has conveyed any real estate 
or any rights or interests therein, with intent to defraud his cred­
itors or to avoid any right, debt or duty of any person or has so con­
veyed such estate that by law the deeds or conveyances are void as 
against creditors, the executor or administrator must commence 
and prosecute to final judgment any proper action for the recovery 
of the same, and may recover for the benefit of the creditors all such 
real estate so fraudulently conveyed, and may also for the benefit of 
the creditors sue and recover all goods, chattels, rights or credits 
which have been so conveyed by the decedent in his lifetime what­
ever may have been the manner of such fraudulent conveyance. 

§ 6476. Creditors to require action to recover. No executor
or administrator is bound to sue for such estate as mentioned in the 
preceding section for the benefit of the creditors, unless on applica­
tion of creditors, who must pay such part of the costs and expenses 
of the snit or give such security therefor to the executor or admin­
istrator all! the judge shall direct. 

§ 6476. Sale of such real estate after recovery. All real
estate so recovered must be sold for the payment of debts in the 
same manner as if the decedent had died seized thereof, upon obtain­
ing an order therefor from the county court, and the proceeds of all 
goods, chattels, rights and credits so recovered must be a,ppropriated 
in payment of the debts of the decedent in the same manner as otht-r 
propertv in the hands of the executor or administrator. 

§ 6477. Compounding debts. Whenever a debtor of a dece­
dent is unable to pay all his debts, the executor or administrator 
with the approbation of the county judge may compound with him 
and give him a discharge upon receiving a fair and just dividend of 
his effects. A compromise may also be authorized when it appears 
to be just and for the interest of the estate. 
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ARTICLE 1O.-LIABILITY AND CoMPENSATION OF EXECUTORS AND 

ADMINISTRATORS. 

§ 6478. Executor or administrator not liable for debts
of decedent. Exception. No executor or administrator is charge­
able upon any special promise to answer damages or to pay the debts 
of the testator or intestate out of his own estate, unless the agree­
ment for that purpose or some memorandum or note thereof is in 
writing and signed by such executor or administrator or by some 
other person by him thereunto specially authorized. 

� 6479. Executor or administrator chargeable with 
whole estate. Every executor and administrator is chargeable in 
his account with the whole of the estate of the decedent, which may 
come into his possession, at the value of the appraisement contained 
in the inventory except as provided in the following sections, and 
with all the interest, profit and income of such estate. 

§ 6480. Make neither profit nor loss. He shall not make
profit by the increase nor suffer loss by the decrease or destruction 
without his fault of any part of the estate. He must account for 
the excess when he sells any pa1·t of the estate for more than the 
appraisement and if any part is sold for less than the appraisement, 
he is not responsible for the loss if the sale has been justly made. 

§ 6481. Uncollected debts, not chargeable with. No exec­
utor or administrator is accountable for anv debts due to the dece­
dent if it appears that they remain uncollected without his fault. 

§ 6482. Not to purchase claims against estate. No admin­
istrator or executor shall purchase any claim against the estate he 
represents; and if be pays any claim for less than its nominal value, 
he is only entitled to charge in his account the amount he actually 
paid. 

§ 6483. Liable for money received before administration.
An executor or administrator is liable on bis bond for money or 
other personal property of the estate which was in his hands or 
under his control when his letters were issued in whatever capacity 
it was received by him or came under his control. 

§ 6484. Costs, when liable for. When a judgment is re­
covered with costs against an executor or aministrator. he sliall be 
individually liable for such costs. but they must 'he allowed hirm in 
his administration accounts, unles1,1 it appears that the> suit or pro­
ceeding in which the costs were taxed was prosecuted or defended 
without just cause. 

§ 6486. Expenses and necessary fees allowed. Commis­
sions. He shall be allowed all necessary expenses in the care, man­
agement aud settlement of the estate, and for his services such fees as 
areprovided in this chapter; but when the decendant by his will makes 
some other provision•for the compensation of his executor that shall be 
full compensation for his services unless by a written instrument filed 
in the county court. he renounces all claims for compensation 
provided by the will. When no compensation is provided 
by the will or the exeC'utor renounC'es all claim thereto, he 
must be allowc>d commissions upon the amount of the whole estate 
accounted for hy him f'xcluding all prop<.>rty not ranked as assets. as 
follows: For the first thousand dollars. at the ratP of fin� per cent: 
for all above that sum and not exc{'('ding fl \·e thousand dollars. at 
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the rate of four per cent; for all above that sum, at the rate of two 
and one-half per cent; and the same commissions must be allowed 
administrators. In all cases such further allowance may be made 
as the county court may deem just and reasonable for any extra­
ordinary service. The total amount of such allowance must not 
exceed the amount of commissions allowed by this section. 

ARTICLE 11.- ACCOUNTING AND SETI'LEMENT BY EXECUTORS ANI> 

ADMINISTRATORS. 

§ 6486. l!rlust account after six months. At the expiration
of six months after letters testamentary or of administration are 
issued, and thereafter at any time when required by the court, either 
upon its own motion or upon the application of any person interested 
in the estate, the executor or administrator must render for the in­
formation of the court, an exhibit under oath, showing the amount 
of money received and expended by him, the amount of all claims 
against the estate and the names of the claimants, and all other 
matters necessary to show the condition of its affairs. 

§ 6487. Citation issued in case of failure. If the executor
or administrator fail to render an exhibit at the eX'piration of six 
months after letters are issued, the judge of the county court most 
issue a citation requiring him to appear and render it. 

§ 6488. Who may require exhibit. Any person interested.
in the estate may at any time before the final settlement of accounts, 
present his petition to the county judge, •praying that the ex�utor 
or administrator be required to appear and render such exhibit, 
setting forth the facts showing that it is necessary and proper that 
such an exhibit should be made. 

§ 6489. Judge require administrator to appear, when. If'
the judge be satisfied, either from the oath of the applicant or from 
any other testimony offered, that the facts alleged are true, and 
considers the showing of the applicant sufficient, he must issue a 
citation to the executor or administrator, requiring him to appear 
at some day named in the citation, which must be during a term of 
the court, and render an exhibit as prayed for. 

§ 6490. Judge may revoke letters, when. When an ex­
hibit is rendered by an executor 01· administrator, any person inter­
ested may appear and, by objections in writing, contest any account 
or statement therein contained. The court may examine the execu­
tor or administrator, and if he has been guilty of neglect, or bas 
wasted, embezzled, or mismanaged the estate, his letters mu�t be 
revoked. 

§ 6491. Penalty for refusal to report. If any executor or
administrator neglects or refuses to appear and render an exhibit,. 

after having been duly cited, an attachment may be issued against 
him and such exhibit enforced, or his letters may be revoked in the 
discretion of the court. 

§ 6492. Report at expiration of year. Every executor or
administrator must render a full account and a report of his admin­
istration at the expiration of one year from the time of his appoint­
ment. If he fail to present his account, the court must compel the 
rendering of the account by attachment, and any person interested 
in the estate may apply for and obtain an attachment, but no attach­
ment must issue unless a citation bas been first issued, served and 
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retu rned requ i ring the executor or admin istrator to appear and show 
cau e why an attachment should not issue. Every account ren­
dered must exhib i t  not only the debts which have been paid , but also 
a statement of all the debts which have been duly presented and 
a l lowed during the per iod embraced in the account. When the 
author i ty of an execu tor or administrator ceases or is revoked f..>r 
any reason, be may be cited to account  before the coun ty co u r t  at 
the instance of the person succeeding to the admin istration o f  the 
sa me estate, in l i ke manner as be might have been c i ted by any per­
son interested in the estate during the t ime he was executot· or 
adm i n i Rtrator. 

§ 6493. Letters must be revoked, when. If  the executor § 28, c. 111 , 1891
or administrator resides out of the county, or absconds, or conceals 
h imsel f .  so that the c i tations cannot be persona l ly served. ,r n,} nPg-
lects to render an account  with i n  th irty days after the t im·� pr�-
S<'rihed in this article, or if he neglects to render an account within 
th irty da_Ys after being committed where the attachment bas be1•n 
execu tf'd . h i s  l e tters m ust  be revoked. 

§ 6494. Files and vouchers accompany account. In ren- § 28, c. 11 1 , 1897.
dering an  account  the executor or administrator must prod uce auu 
fi le  Youehers for al l  charges, debts, claims and expenses which Jw 
has  pa id .  whi <:h must remain in the court ; and he may be exami n , 'd 
on oath touch ing such payments, and also touch ing such pr'lperty 
and  effec ts of the decedent, and the dispos it ion thereof. Whc-n any 
voucher is req u irf'd for other purposes it may be w ithdrawn un ]pa v-
ing a certi fied copy on ti.If' ;  i f  a voucher is lost. or for other good 
reason cannot be produced on the settlement, the payment ma,v be 
pro,-pd by the oath of any competent w i tness. 

� 6495. Accounts not accompanied by vouchers allowed, §2B, c . m, 1897• 
when. On the Rettlement of his account he may be allowod any 
item of expenditure not exceed i ng fifteen dol la rs .  for whieb no  
voucher is produced, if such item be supported b:v b i s  own uncontra-
d i cted on th reduced to writ ing and cert ified by the judge, positive to 
1 he fad o f  pa :r nwnt, spec i fy ing wlwn,  where and to whom i t  was 
1 1u1 <l f' : lrnt R t l f'h  a l lowa nces i n  the ,vhole  mus t  not exceed three h nn -
drc-d do l larR aga i nst any  one estate, nor  OYer  ten per cent of  the 
inY<'ntory appra i s<'d val ue of  a ny esta te under three thousand 
dol l a rR. 

§ 6496. Judge appoint day for settlment. When any account § 28, o. l l l , t897.
i s  rc• n fl erf 'd for SC't ll enwnt the j udgf> mus t  appo i n t  a day for the 
Sf' t t ! Pmf• ni ( h ( • , •po f : th <' j n dg<' must  i hc-reu pon g iYe not i ce thereof by 
c i t a t i o n  to n l l p<'ri-;on s  i n t er< •R t efl in sa i d  esta te resi d i n g  w i th in  the 
{'0 1 1 n t y  t o  lw Rf'l'W<l nt l c-n st  tf'n days p1· i o r  to th <' day of hea r i ng. and 
by < · a n s i n g  n o t  i 1 •f's to  he post pd ten da .YR pr ior  to the day of  hea ring  
i n  a t  l c-a i-; t  t h re<' pu l , l i < ·  pl ace•,; i n  the  cou n ty .  S<'t t i ng  forth thC' name 
o f  t \ 1 p  C's l n te .  t l 1 c  C'Xf'<• n ! O I '  or  a d m i n i s ti ·a tor and the day appointed
fo 1 ·  t h <' SP ! il PnH'n t of 1 1w a < · < ·on n t. wh i < ·h  rnnst lw on Rom0 dav of a
tf' 1 • n 1  n f  t h <' ( · 0 11 1 ·t .  The• f • o 1nt  m a Y  O l'fl c-r R l l f•h  fu rther not i ce· to be
gf ren ns  rnny lw prop0r.

§ 6497. Notice of final settlement, what to contain. If � 28, c . 111, 1897.
s 1 1 1 · h  : H · , · n 1 1 1 1 t  h t' fo1· a fi na l  sdt l pmpn ( ,  fl l l (l 1 h t' <>sta t e  be ready for 
d i s t r i h n t i o n .  ( h f' n ot i , • f' of t h e  Sf't t l ement  mnst  >1.tate these fac ts', and 
m u s t  hf' sp1 • 1 ·p, l ,  p 1 1 hl i sh Pd or ,rn h·0d in t llf' sa uw manner as prov ided 
fo r lw:n· i n g  pPi i t i n n s  for snlcR o f  rf 'a l prnpPrty and i ntere>1.tR therein ; 
and on confinnn t inn of the final accunn t .  c l iRt rihution and partition 
of 1 l l f' Pst n tP 1 0  :t i !  < · n t  i t l 1 • < l l h f' rP !o .  m n ,, hf• i m mPd i a tel ., had w i thout 
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further notice or proceedings. If from any cause the hearing of the 
account, or the partition and distribution be postponed. the order 
postponing the same to a day certain is notice to all persons inter­
ested therein. 

§ 6498. Who may appear at ftnal settlement. On the day
appointed, or any subsequent day to which the hearing may be post­
poned by the court, any person interested in the estate may appear 
and file his exceptions in writing to the account, and contest the 
same. 

§ 6499. Postponement had, when. All matters, including
allowed claims not passed upon on the settlement of any former 
account, or on rendering an exhibit, or on making a decree of sale, 
!llay be contested by the heirs for cause shown. The hearing and 
allegations of the respective parties may be postponed from time to 
time, when necessary, and the court may appoint one or more ref­
erees to examine the accounts and make report thereon, subject to 
confirmation; and may allow a reasonable compensation to the 
referees, to be paid out of the estate of the decedent. 

§ 6600. Settlement of acceunts on appeal conclusive.
The settlement of the account and the allowance thereof by the 
court, or upon appeal, i s  conclusive evidence against all persons in 
any way interested in the estate, saving, however, to all persons 
l aboring under any legal disaJbility, their right to move for cause
to reopen and examine the account, or to proceed by action against
the executor or administrator, either individually or upon his bond,
at any time before final settlement : and in any action brought by
any such person, the allowance and settlement of such account is
prima fac.ie evidence of its correctness.

§ 6601. Must not be allowed until proved. The account
must not be allowed by the court until it is first proved that notice 
has been given as required by this article, and the decree must show 
that such proof was made to the satisfaction of the court, and is 
conclusive evidence of the fact. 

§ 6602. Court directs manner of sale, when. Whenever it
appears to the court on any hearing of an application for the sale 
of real property, that it would be for the interest of the estate that 
personal property of the estate, or some part of such propert}\ 
should be first sold, the court may decree the sale of such personal 
property, or any part of it, and the sale thereof shall be conducted 
in the same manner as if the application had been made for the sale 
of such personal property in the firi-;t instance. 

§ 6603. Moneys invested for benefit of estate, when.
Pending the settlement of any estate on the petition of any party 
interested therein, the connt,v court may order any moneys in the 
hands of the executor or administrator to be invested for the benefit 
of the estate. Such order can only be made after publication of 
notice of the petition in some newspaper to be designated by the 
judge. 

ARTICLE 12.- PARTIAL DISTRIBUTION BEFORE FINAL SETTLEMENT. 

t aio, Prob. c. § 6604. Petition for legacy or share. At any time after
the la.psP of the time limited for filing claims, any heir, devisee or 
legatee may present his petition to the court for the legacy or share 
of the estate to which he is entitled, to be given to him upon his 
giving bond for the payment of his proportion of the debts of the 
estate. 
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§ 6505. Notice to parties interested. All parties interested
in the estate must" be cited as in other cases. 

§ 6506. Petition, who may resist. The executor or adminis­
trator, or any creditor or other person interested in the estate, may 
appear at the time named and resist the application, or any other heir, 
-devisee or legatee may make a similar application for himself.

§ 6507. Petition, may be allowed when. If at the hearing
it appears that the share of the party applying may be allowed to him
without loss to the creditors of the estate, the court must make an
order in conformity with the prayer of the applicant, requiring :

1. Each heir, legatee or devisee obtaining such order before receiv­
ing his share or any portion thereof, to execute and deliver to the
executor or administrator a bond in such sum as shall be desig­
nated by the county judge with sureties to be approved by the ju�,
payable to , the executor or administrator, and conditioned for the
payment whenever required of his proportion of the debt.a due from
the estate not exceeding the value or amount of the legacy or portion
of the estate to which he is entitled.

2. The executor or administrator to deliver to the heir, legatee or
-devisee the whole portion of the estate to which he may be entitled,
or only a part thereof designating it. If in the execution of the order,
a partition is necessary between two or more of the parties interested,
it must be made in the manner hereinafter prescribed, the costs of
these proceedings to be paid by the applicant, or if there is more
than one to be apportioned equally among them.

§ 6508. Assessment against legatee or devisee. When
any bond has been executed and delivered under the provisions of
the preceding section, and it is necessary for the settlement of the
estate to require the payment of any part of the money thereby
secured, the executor or administrator must apply to the court for an
order requiring the payment, and have a citation issued and served
on the party bound, requiring him to appear and show cause why the
order should not be made. At the hearing the court if satisfied of
the neoessity of such payment must make an order designating the
amount and giving a time within which it must be paid. If the
money is not paid within the time allowed, an action may be main­
tained by the executor or administrator on the bond .

.ARTICLE 13. - DIBTRIBTTTJON OF THE ESTATE UPON FINAL 
SETTLEMENT. 

I 270. Prob. C.am 'u. 
I 271, Prob. C. 

I 2,2, Prob. c. 

II 2i3, Prob. 0. 

§ 6609. Court distributes estate. Deceased heir. Upon 11 21,. Prob. o.
the final settlement of the accounts of the executor or administrator 
or at any subsequent time, upon the petition of the executor or 
administrator, or of any heir, legatee or devisee, the court must pro-
ceed to distribute the residue of the estate in the hands of the execu-
tor or administrator among the persons who by law are entitled 
thereto ; and if the decedent has left a surviving child and the issue 
-of other children, and any of th�m before the close of administration
have died while under age and not having been married, no adminis-
tration on such deceased child's estate is necessary, but all the estate,
which such deeeased child was entitled to by inheritance, must with-
out administration be distributed to the other heirs at law. A state-
ment of any receipts and disbursements of the executor or adminis-
trator since the rendition of his final accounts must be reported and
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filed at the time of making such distribution and a settlement thereof
together with an estimate of the expenses of closing the estate must 
be made by the court and includod in the order or decree; or the 
court or judge may order notice of the settlement of such supple­
mentary account and refer the same as in other cases of the settle­
ment of accounts. 

§ 66 1 0. Petition for distribution may be controverted.
.Any respondent may by his answer controvert the allegations of the
petition and claim any share or interest to which he believes himself
entitled to receive and pray for partition. The issues so joined shall
be tried and determined by the court as in other cases. 

§ 66 1 1 . Taxes paid before decree. Before any decree or dis­
tribution of an estate is made, the county court must be satisfied by
the oath of the executor or administrator, or otherwise, that all state,
county, school and municipal taxes legally levied upon personal proP­
erty of the estate have been fully paid. 

§ 66 12. Decree of distribution, to show what. In the
decree the court must name the persons and the proportions or parts
to which each shall be entitled, and such persons may demand, sue
for and recover their respective shares from the executor or adminis­
trator or any person having the same in possession. Or the court
may order a partition and after such further proceedings as may be 
nece88ary under the following sections shall make a further decree
assigning to each party his separate share and confirming the distri­
bution accordingly. 

§ 66 1 3. Advancements made. Final decree binding on
all. All questions as to advancements made or alleged to have been
made by the decedent to his heirs may be heard and determined by 
the county court, and must be specified in the decree assigning and
distributing the estate ; and the final judgment or decree of the court
or in case of an appeal, of the district court or supreme court, is
binding on all parties interested in the estate. 

§ 66 14. Residue of estate assigned. Partition not re­
quired. When the county court makes a decree assigning the 
residue of any estate to two or more persons entitled to the same, it is
not necessary to make partition or distribution thereof, unless the
parties to whom the assignment is decreed or some of them request
that such partition be made. 

§ 66 16 .  Partition may be made. Partition or distribution of
the real estate may be made as provided in this chapter although 
some of the original heirs, legatees or devisees may have conveyed
their share to other persons, and such shares must be assigned to the
persons holding the same in the same manner as they otherwise
would have been to such heirs, legatees or devisees. 

§ 66 1 6. Shares set apart, how. When both distribution and
partition are made, the several shares in the real and personal estate 
must be set out to each individo.al in proportion to his right by metes 
and bounds or description, so that the same can be easily distinguished,
unless two or more of the parties interested consent to have their
shares set out so as to be held by them in common and undivided. 

ARTICLE 14. - PROCEEDINGS FOR PARTITION. 

§ 66 1 7. Partition made by three commissioners. To make
the partition the court must appoint three commissioners, who must 
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be disinterested persons and must be sworn to the faithful discharge
of their duties and shall receive the same compensation as appraisers.
A certified copy of their appointment and of . the order or decree
assigning and distributing the estate must be issued to them as their
warrant and their oaths must be indorsed thereon. Upon consent of
the parties or when the court deems it proper and just, it is sufficient
to appoint one commissioner only, who has the same authority, and is
governed by the same rules as if three were appointed. 

§ 66 1 8. Real estate in different counties, division when. a zs1. Prob. a.
If the real estate is in different counties, the county court may if  
deemed proper appoint commiSBioners for all, or different commis­
sioners for each county. The whole estate whether in one or more 
counties shall be divided among the heirs, devisees or legatees as if 
it was all in one county, and the commiBBioners must, unless other­
wise directed by the court, make division of such real estate wherever 
situated within this state . 

§ 66 1 9. Notice to all parties before partition . Before any ll 21!7, Prob. a.
partition is made or any estate is divided as provided in this chapter,
notice must be given to all persons interested in the partition, their
guardians, agents or attorneys, by the commissioners, of the time and
place when and where they shall proceed to make partition. The
commissioners may take testimony, order surveys and take such other
steps as may be necessary to enable them _to form a judgment upon 
the matters before them. 

§ 6620. Court may assign the whole estate, when. Con- 11 �,. Prob. a,_
ditions. When the real estate cannot be divided without prejudice 
or inconvenience to the owners, the county court may aSBign the
whole to one or more of the parties entitled to shares therein, who
will accept it, always preferring the males to the female, and among
children preferring the elder to the younger. The parties accepting
the whole must pay to the other parties interested their just propor-
tion of the true value thereof or secure the same to their satisfaction ;
or in case of the minority of such party, then to the satisfaction of
his guardian, and the true value of the estate must be ascertained
and reported by the commissioners. When the commiSBioners
appointed to make partition are of the opinion that the real estate
cannot be divided without prejudice or inconvenience to the owners,
they must so report to the court and recommend that the whole be
assigned as herein provided and must find and report the true value
of such real estate. On filing the report of the commissioners and 
on making or securing the payment as before provided, the court if it 
appears just and proper, must confirm the report and thereupon the 
assignment is complete and the title to the whole of such real estate
vests in the person to whom the same is so aSBigned. 

§ 662 1 .  Whole to one person. Others to be paid. When � 2�. Prob. o..
any tract of land or tenement is of greater value than any one's share
in the estate to be divided and · cannot be divided without injury to
the same, it may be set off by the commissioners appointed to make
partition to any of the parties who will accept it, giving preference as
prescribed in the preceding section. The party accepting must pay
or secure to the others such sum as the commissioners shall award to
make the partition equal, and the commissioners nmst make their
award accordingly ; but such partition must not be o mfirmed by the
court until the sums awarded are paid to the partia ; entitled to the
same or secured to their satisfaction. 

1339 



PROBATE CODE. Estate, of Der.eden'& 

1 7.88. rrob. c. § 6622. Report by commissioners. The commissioners mm t 
report their proceedings and the partition agreed upon by them to the 
county court in writing, and the court may for sufficient reasons sd 
aside the report and commit the same to the same commissioners or 
appoint others. 

o zse, rrob. c. § 6623. 8ale of whole estate. When it appears to the court
from the commissioners' report, that it cannot be otherwise fairly 
divided and should be sold, the court may order the sale of the whole 
or any part of the estate, real or personal, by the executor or admin­
istrator, or by a commission appointed for that purpose and the pro­
ceeds distributed. The sale must be conducted, reported and con­
firmed in the same manner and under the same requirements, as pro­
vided in article 6 of this chapter. 

ARTICLE 15. - DISTRIBUTION OP E�TATES OP DECEASED NON­
RESIDENTS. 

• • Frob. c. § 6624. Delivery to executor of foreign will. Upon appli­
cation for distribution after final settlement of the accounts of admin­
istration, if the decedent was a nonresident of the state, leaving a 
will which has been duly proved or allowed in the state, territory or 
district of his residence, and an authenticated copy thereof has been 
admitted to probate in thif! state, and it is neceBBary in order that the 
estate or any part thereof may be distributed according to the will, 
that the estate in this state should be delivered to the executor or 
administrator in the state or place of his residence, the court may 
order such delivery to be made and if necessary order a sale of the 
real estate and a like delivery of the proceeds. The delivery in 
accordance with the order of the court is a full discharge of the 
executor or administrator with the will annexed in this state in rela­
tion to all property embraced in such order. Sales of real f>state 
ordered by virtue of this section must be made in the same manner 
as other sales of real estate of decedents by order of the county court. 

§ 6626. Testamentary disposition regulated by law. The
validity and effect of a testamentary disposition of real property 
,situated within the state, or of an inti>rest in real property so situated, 
which would descend to an heir of an intestate and the manner in 
which such property or such an interest descends, when it is not 
-disposed of by will, are regulated by the laws of this state without
regard to the residence of the decedent. Except when special pro­
vision is otherwise made by law, the validity and effect of a testa­
mentary disposition of any other property situated within the state
and the ownership and disposition of such property, when it is not
disposed of by will . arc regulated hy the laws of the state or country
of which the decp<l ,•n t  wJts R resicl"nt at the t i nw of his c li>ath .

§ 6626. Residue of personal estate, how disposed ot: Upon
the settlement of sueh estate and aft.pr the payment of all debts for
which the same is liable in this state, the residue of the personal
estate may be distributed and disposed of in manner aforesaid by the
county court ; or in the discretion of the court, it may be transmitted
to the executor or administrator, if any, in the state or country wbt•re
the deceased had his domicile, to be there disposed of according to
the laws thereof.

§ 6627. Estate insolvent, creditors to share equally. If
.such person dies insolvent, his estate found in this state shall, as far as
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practicable, be eo disposed of that all his creditors here ancl elsewhere 
may receive each an equal share in proportion to their respective 
debts. 

§ 6628. Creditors to be paid before transmission to
foreign executor. To this end his estate shall not be transmitted 
to the foreign executor or administrator until all the creditors who are 
citizens of this state have received their just proportions ; and no 
creditor who is not a citizen of this state shall be paid out of the 
assets found here until all those who are citizens have received their 
just proportions as provided in the preceding section. 

§ 6629. Residue may be transmitted, when. If there is
any residue after such payment to the citizens of this state, it may be 
paid to any other creditors who have duly proved their debts here, in 
proportion to the amount due to each of them, but no one shall 
receive more than would be due to him if the whole estate was 
divided ratably among all the creditors as before provided. The bal­
ance may be transmitted to the foreign executor or administrator, or 
if there is none, it shall after the expiration of one year from the ap­
pointment of the administrator be distributed ratably among all 
creditors both citizens and others, who have proved their debts in this 
state. 

.ARTICLE 16. -DISPOSITION OP UNCLAIMED SHARES. 

§§ 6528-6531t 

§ 6630. Agent to take care of property for nonresidents. 1 291, Prob. o.
When any estate is assigned or distributed by a decree of the court to 
any person residing out of and having no agent in this state and it is 
necessary that some person should be authorized to take possession 
and charge of the same for the benefit of such absent person, the 
court may appoint an agent for that purpose and authorize him to 
take charge of such estate as well as to act for such absent person 
in the distribution. 

§ 663 1.  Agent to give bond. The agent must first give a bond § m, Prob. o..
to be approved by the county judge, conditioned that he shall faithfully 
manage and account for the estate. The court appointing such agent 
may allow a reasonable sum out of the profits of the estate for his 
services and expenses. 

§ 6632. Sale of property, when unclaimed for a year. 1 293, Prob. o.
When personal property remains in the hands of the agent unclaimed 
for a year and it appears to the court that it is for the benefit of those 
interested, it shall be sold under the order of the court and the pro­
ceeds after deducting the expenses of the sale allowed by the court, 
must be paid into the state treasury. When the payment is made, 
the agent must take from the treasurer duplicate receipts, one of which 
he must file in the office of the state auditor and the other in the 
county court. 

§ 6633. Agent to render an annual account. The agent § 29t, Prob. o.
must render to the county court appointing him, annually, an account 
showing : 

1 . The value and character of the property received by him, what
portion thereof is still on band, what sold and for what. 

2. The income derived therefrom.
3. The taxes and assessments imposed thereon, for what, and whether

paid or unpaid. 
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4. Expenses incurred in the care, protection and managemenJ
thereof, and whether paid or unpaid. When filed, the county oowt 
may examine witnesses and take proofs in regard to the account; and
if satisfied from such accounts and proofs that it will be for the benefit
and advantage of the persons interested therein, the oourt may by 
order direct a sale to be made of the whole of such parts of the real 
or personal property as shall appear to be proper and the purchase 
money to be deposited in the state treasury to be receipted for and the
receipts filed as in like cases before provided. 

· I ZIii. Prob. c. § 6634 .  Liability of agent on bond. The agent is liable on 
his bond for the care and preservation of the estate while in his hands
and for the payment of the proceeds of the sale as required in the 
preceding sections, and may be sued thereon by any person inter­
ested. 

· -I a. Prob. c s 6636. Claimant for property. When any person appears 
and claims the money paid into the treasury, the county court mak­
ing the distribution must inquire into such claim, and being first sat­
isfied of his right thereto, must grant him a certificate to that effect
under its seal ; and upon the presentation of the certificate to him, the
state auditor must draw a warrant on the treasurer·for the amount. 

• I Zll8, Pro , c. § 6636. Property discovered after final settlement. The 
final settlement of an estate as hereinbefore provided, shall not pre­
vent a subsequent issue of letters testamentary or of administration
or of administration with the will annexed if other property of the
estate is discovered, or if it beoomes necessary or proper for any cause
that letters should be again issued. 

• I 883, Prob. O.

• I SM, Prob. C.

C H A P T E R  7. 

OF GUARDIAN AND WARD. 

ARTICLE 1 . - GUARDIANS OF MINORS. 

§ 6637. Guardians of persons and estates. The county
,'ourt of each county, when it appears necessary or convenient, may
appoint guardians for the persons and estates or either or both of them,
of minors who have no guardian legally appointed by will or deed,
nnd who are inhabitante or residents of the county, or who reside
without the state and have estate within the county. Such appoint­
ment may be made on the petition of a relative or other person in 
behalf of such minor after the person having the custody of such 
minor, and such of his relatives as the court shall deem proper, have 
been cited to appear. 

§ 6638. Minor may nominate, when. If the minor is under 
the age of fourteen years, the judge may nominate and appoint bis 
guardian. If he is above the age of fourteen years, he may nominate 
his own guardian, who, if approved by the judge, must be appointed 
accordingly. 
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§ 6639. Judge may appoint, when. If the guardian nomi- 11 e, Prob. o.
nated by the minor is not approved by the judge, or if the minor 
reeides out of the state, or if, after being duly cited by the judge, he 
neglects for ten days to nominate a suitable person, the judge may 
nominate and appoint the guardian in the same manner as if the 
minor was under the age of fourteen years. 

§ 6640. Minor may appoint, when. When a guardian has I :::;&, Prob. o.
been appointed by the court for a minor under the age of fourteen 
years, the minor, at any time after he has attained that age, may 
appoint his own guardian subject to the approval of the judge. 

§ 664 1 .  Father or mother entitled to guardianship. The I 337, Prob. o.
fatber of a minor if living, and in case of his decease, the mother 
while she remains unmarried, being themselves respectively com-
petent to transact their own business and not otherwise unsuitable, 
are entitled to the guardianship of the minor. 

§ 6642. Guardian has custody of minor. If the minor has I 833, Prob. o.
no father or mother living competent to have the custody and care of 
his education the guardian appointed shall have the same. 

§ 6643. Guardian retains custody until majority. Every I :m, Prob. o.
guardian so appointed shall have the custody and care of the educa-
tion of the minor and the oare and management of his estate until 
such minor arrives at the age of majority, or marries, or until the 
guardian is legally discharged. 

§ 6644. Guardian to give bond. Before the order appoint- I 8'0, Prob. o.
ing any person guardian under this chapter takes effect and before 
letters issue, the judge must require such person to �ve bond with 
sufficient sureties, and otherwise qualify as prescribed m chapter 5 of 
this code. 

§ 6646 . Conditions inserted as to care, treatment and I llil, Prob. o.
ecfucation. When any person is appointed guardian of a minor, the 
county judge may, with the consent of such person, insert in the 
order of appointment conditions not otherwise obligatory, providing 
for the care, treatment, education and welfare of the minor. The 
performance of such conditions is a part of the duties of the guardian 
for the faithful performance of which he and the sureties on his bond 
are responsible. 

§ 6646. Extra expenses of minor, how paid. If any minor, I 343. Prob. o.
having a father living, has property, the income of which is sufficient 
for his maintenance and education in a manner more expensive than 
his father can reasonably afford, regard being had to the situation of 
the father's family and to all the circumstances of the case, the 
expenses of the education and maintenance of such minor may be 
defrayed out of the income of his own property in whole or in part,
as judged reasonable, and must be directed by the county court ; and 
the charges therefor may be allowed accordingly in the settlement of 
the accounts of his guardian. 

§ 6647. Testamentary guardians, duties of. Every testa- 1 au, Prob. o.
mentary guardian must give bond and qualify, and has the same 
powers and must perform the same duties with regard to the person 
and estate of his ward, as guardians appointed by the county court, 
except so far as their powers and duties are legally modified, enlarged 
or changed by the will by which such guardian was appointed. 

§ 6648. Guardian ad litem. Nothing contained in this chap- I sis. rrob. o.
ter affects or imoairs the power of any court to appoint a guardian to 
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defend the interests of any ninor interested in any suit or matt< r 
pending therein. 
A.RTICLE 2. - GUARDIANS OF INSANE AND !NOOMPETEN'r PERSON�. 

§ 6649. Petition for guardian for insane. When it is repre­
sented to the county court upon verified petition of any relative or 
friend, that any person is of unsound mind or from any cause men­
tally incompetent to manage his property, the judge must cause such 
person to be cited as in other cases, except that the time of service 
may be the same as upon a motion. 

§ 6660. Guardian appointed, when. If after a full hearing
ana examination upon such petition, it appears to the court that the 
person in question is incapable of taking care of himself and man­
aging his property, he must appoint a guardian of his person and 
estate with the powers and duties in this chapter specified. 

§ 666 1 . Powers of guardian and bond. Every guardian
appointed as provided in the preceding section has the care and 
custody of the person of his ward and the management of all 
his estate until such guardian is legally discharged ; and he must 
give bond in like manner and with like conditions as before prescribed 
with respect to the guardian of a minor. 

§ 6662. Proceedings to declare restoration of insane.
Any person who has been declared to be of unsound mind or the 
guardian of any relative of such person within the third degree, or 
any friend may apply by petition to the county court of the county, in 
which he was so declared, to have the fact of his restoration to 
capacity judicially determined. The petition shall be verified and 
shall state that such person is then sane. Upon receiving the 
petition the judge must appoint a day for the hearing and cause a 
citation to be issued to the guardian of the petitioner, if there is a 
guardian and to his or her husband or wife, if there is one, and to his 
or her father or mother if living in the county. On the trial the 
�ardian or relative of the petitioner and in the discretion of the 
Judge, any other person, may contest the right of the petitioner to the 
relief demanded. Witnesses may be required to appear and testify, 
as in other cases, and may be called and examined by the judge on 
his own motion. If it is found that the petitioner is of sound mind 
and capable of takin� care of himself and property, his restoration to 
capacity shall be adJudged and the guardianship of such person if 
inch person is not a minor shall cease. 

§ 6662a. Habitual drunkards. When it is represented to the
county court upon verified pet ition of any relative or friend that an�· 
person is an haibitual drunkard or spendthrift or from an;v cause 
mentally or otherwise incompetent to manage his property, the 
judge must cause such person to be cited as in other cases, except 
that the time of service may be the same as upon a motion, and all 
the provisions of this chrupter where appl icable shall apply in the 
appointment of said conservator and as to his powers and duties. 

ARTICLE 3.-THE POWERS AND DUTIES OF GUARDIANS, 
§ 6663. Payment of debts. Every guardian appointed under

the provisions of this chapter, whether for a minor or any other 
person, must pay all just debts due from the ward out of his personal 
estate and income of his real estate if sufficient ; if not, then out of 
his real estate, upon obtaining an order for the sale thereof and 
disfosing of the same in the manner provided by law for the sale of
rea estate of decedents. 

§ 6664. Collect accounts and appear in legal proceedings.
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Every guardian must settle all accounts of the ward and demand, sue 
for an<l receive all debts due to him, or may with the approbation of 
the county court compound the same and give dischargeR to the 
debtors on rE-1:eiving a fair and just dividend of his estate and 
E>ffects ; and he must appear for and represent his ward in all 
legal suits and proceedings unless a special guardian is appointed for 
that purpose. 

§ 6666. Rules for management of estate of ward. Every § 351. Prob. o.
guardian must manage the estate of his ward frugally and without 
waste and apply the income and profits thereof as far as may be 
necessary for the comfortable and suitable maintenance and support 
of the ward and his family if there is any ; and if such income and 
profits are insufficient for that purpose, the guardian may sell the 
real estate upon obtaining a decree of the county court therefor and 
must apply the proceeds of such sale as far as may be necessary to 
the maintenance and support of the ward and his family if there is 
any. 

§ 6666. Maintenance and support of ward. w hen a guar- § 353, Prob. o.
dian has advanced for the necessary maintenance, support and educa-
tion of his ward an amount not disproportionate to the value of his 
estate or his condition of life, and the same is made to appear to the 
satisfaction of the court by proper vouchers and prcofs, the guardian 
must be allowed credit therefor in his settlement. Whenever 4 guar-
dian fails, neglects or refuses to furnish suitable and necessary main-
tenance, support or education for his ward, the court may order him 
to do so and enforce such order by :;roper process. Whenever any 
third person at his request supplies a ward with suitable and neces-
sary maintenance, support or education, and it is shown to have been 
done after refusal or neglect of the guardian to supply the same, the 
court may direct the guardian to pay therefor out of the estate and 
enforce such payment by due process. 

§ 6667. Inventory and account of ward's estate. Every § 855, Prob. o.
guardian must return to the county court an inventory of the estato 
of his ward within three months after his appointment, and annually 
thereafter ;  when the value of the estate exceeds the sum of twenty 
thousand dollars, semiannual returns must be made to the court. 
The court may upon application made for that purpose by any person 
compel the guardian to render an account of the estate . The inven-
torfos and accounts so to be returned or rendered must be sworn to by 
the guardian. All the estate of the ward described in the first 
inventory must be appraised by appraisers appointed, swom and act-
ing in the manner provided for regulating the settlement of the estate 
of decedents. Whenever any other property of the estate of any 
ward is discovered not included in the inventory of the estate already 
returned and whenever any other property has been succeeded to or 
acquired by any ward or for his benefit, the like proceedings must be 
had for the return and appraisement thereof that are herein provided 
in relation to the first inventory and return. 

§ 6668. Settlement at end of year. The guardian must. § 3M, Prob. Q. 

upon the expiration of a year from the time of his appointment and 
as often thereafter as he may be required, present his accounts to the 
county court for settlement and allowance. 

§ 6669. Account by one of joint guardians . When an II x,1, Prob. o.
ac�ount is rendered by two or more joint guardians, the court may in 
it.s discretion allow the same upon oath of any of them. 
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, zs. Prob. c. § 6660. Expenses and pay of guardians. Every guardian 
must be allowed the amount of his reasonable expenses incurred in 
the execution of his trust and he must also have compensatio11 for 
his services as the court in which his accounts are settled deems just 
and reasonable • 

I 3:59, Prob. c. 

-1 l'rob. C.

� 360, Prob. C .  

I 882, Prob. C, 

I 888, Prob. C. 

I J84, Prob. c. am'd. 

I 8116, Prob. O. 

t 187, Prob. C. 

.ARTICLE 4. - SALES OP PROPERTY AND DISPOSITION OP PROCEEDS. 

§ 666 1. Sale of property may be made, when. When the
income of an estate under guardianship is not sufficient to maintain 
the ward and his family, or to maintain and educate the ward when a 
minor, his guardian may sell his real or personal estate for that pur­
pose upon obtaining a decree therefor. 

§ 6662 . Sale of propertyfor investment. When it appears
to the satisfaction of the court upon the petition of tho guardian, 
that for the benefit of his ward his real estate or some part thereof 
should be sold, and the proceeds put out at interest, or invested in 
some productive stock, or in the improvement or security of any 
other real estate of the ward, his guardian may sell the same for such 
purpose upon obtaining a decree therefor. 

§ 6663. Proceeds of sale, how applied. If the estate is sold
fo; the purposes mentioned in this article, the guardian must apply 
the proceeds of the sale to such purposes as far as necessary, and put 
out the residue, if any, on interest or invest it in the best manner in 
his power until the capital is wanted for the maintenance of the ward 
and his family, or the education of his children, or for the education 
of the ward when a minor, in which case the capital may be used for 
that purpose as far as may he necessary in like manner as if it had 
been personal estate of the ward. 

§ ts664. Investment, how made. If the estate is sold for the
purpose of putting out or in_vesting �he pr�ceeds, the g�ardian must 
make the investment according to his best Judgment or m pursuance 
of any order that may be made by the county court. 

§ 6666. ::Petition for sale. To obtain a decree for such sale,
the guardian must present to the county court of the county, in 
which he was appointed, a petition therefor setting forth the c.on­
dition of the estate of his ward and the facts and circumstances on 
which ths petition is founded tending to show the necessity or ex­
pediency of a sale. 

§ 6666. Hearing and order of sale. If it appears to the
court from the petition that it is necessary or would be beneficial to 
the ward that the real estate or some part of it should be sold or that 
the real and personal estate should be sold, the court or judge must 
thereupon issue a citation to the next of kin of the ward and all per­
sons interested in the estate to appear before the court and answer 
thereto. 

§ 6667. Court to hear proofs. The county court, at the time
and place appointed or such other time to which the hearing is post­
poned upon proof of the service of the citation, must hear and 
examine the proofs and allegations of the petitioner and of the next 
of kin and all other persons intt>rested in the estate who oppose the 
application. 

� 6668. Guardia� and witnesses. On the hearing the 
guardian may be exammed on oath and witnesses may be produced 
and examined by either party. 
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§ 6669. Order of sale, to state what. If after a full examina­
tion it appears necessary or for the benefit of the ward that his real
estate or some part thereof should be sold, the court may make a
decree directing such sale specifying therein the causes or reasons
why the sale is neoessary or beneficial and may, if the same has been 
prayed for in the petition; order such sale to be made either at pub­
lic or private sale. 

§ 6670. Bond to be given before sale. Every guardian
authorized to sell real estate must before the sale give bond with suffi­
cient sureties, to be approved by the judge, with condition to sell the
same in the manner and to account for the proceeds of the sale as pro­
vided for in this chapter and chapter 5 of this code. 

� 667 1 .  Law of estates governs guardians unless other­
wise declared. All proceedings under petitions of guardians for
sales of property of their wards, giving notice and the hearing of such
petitions, granting and refusing an order of sale, directing the sale
to be made at public or private sale, reselling the same property,
return ol sale and application for confirmation thereof, notice and
hearing of such application, making orders, rejecting or confirming
sales and reports of sales, ordering and making conveyances of prop­
erty sold, accounting and the settlement of accounts, must be had and
made as provided and required by the provisions of law concerning 
the estates of decedents unless otherwise specially provided in this 
chapter. 

§ 6672. Order in force one year. No decree granted in pur­
suance of this article continues in force more than one year after 
granting the same without sale being had. 

§ 6673. Terms of sale. Security. All sales of real estate of 
wards must be for oash or for part cash and part deferred payments 
not to exceed three years, bearing �ate from date o.f sale as in the dis­
oretivn of the judge is most beneficial to the ward. Guardians mak­
ing sales must demand and receive from the purchasers a bond and
mortgage on the real estate sold with such additional security as the
judge deems necessary and sufficient to secure the faithful payment
of the deferred payments and the interest thereon. 

§ 6674. Order to invest proceeds. The county court, on the
application of a guardian or any person interested in the estate of any 
ward after such notice to persons interested therein as the judge shall
direct, may authorize and require the guardian to invest the proceeds
of sales and any other of his ward's money in his hands in real estate
or in any other manner most to the interest of all concerned therein ;
and the court may make such other orders and give such directions as 
are needful for the management, investment and disposition of the 
estate and effects as circumstances require. 

ARTIOLE 5. - NONRESIDENT GUA RDIANS AND WARDS. 

§ 6676 . Guardian for nonresident ward. When a person
liable to be put under guardianship according to the provisions of
this chapter resides without this state and has estate therein, any
friend of such person or any one interested in his estate in expect­
ancy or otherwise may present a petition to the county judge of any
county in which there is any estate of such absent person for the
appointment of a guardian, and if after a citation to all interested
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and a full hearing and examination it appears proper, a guardian for 
such absent person may be appointed. 

I 8'11. Prob. c. § 6676. Power same as in other cases. Every guardian 
appointed under the preceding section has the same powers and per­
forms the same duties with respect to the estate of the ward found 
within the state and with respect to the person of the ward, if he 
shall cease to reside therein, as are prescribed with respect to any other 
guardian appointed under this chapter. 

I m. Prob. c. § 6677. Guardian must give bond. Every such guardian 
must give bond in the manner and with the like conditions as herein­
before provided for other guardians except that the provisions respect­
ing the inventory, the disposal of the estate and effects and the account 
to be rendered by the guardian must be confined to such estate and 
effects as come to his hands in this state. 

I m. Prob. c. § 6678. Removal of property. When the guardian and 
ward are both nonresidents and the ward is entitled to property in 
this state, which may be removed to another territory, state or foreign 
country without conflict with any restriction or limitation thereupon 
or impairing the right of the ward thereto, such property may be 
removed to the territory, state or foreign country of the residence of 
the ward upon the application of the guardian to the judge of the 
county court of the county in which the estate of the ward or the 
principal part thereof is situated. 

I aeo, Prot.. o. § 6679. Application for removal, contents. The applica­
tion must be made by petition and citation must issue to the resident 
executor, administrator or guardian if there is such, and upon such 
application the nonresident gaardian must produce and file a certifi­
cate under the hand of the clerk, judge, surrogate or other authorized 
officer and the seal of the court from which his appointment was 
derived, showing : 

1 . A transcript of the record of his appointment.
2. That he has entered upon the discharge of his duties.
3. That he is entitled by the laws of the territory, state or country

of his appointment to the possession of the estate of the ward; or 
must produce and file a certificate under the hand and seal of the 
clerk, judge, surrogate or other authorized officer of the court having 
jurisdiction in the country of his residence of the estates of persons 
under guardianship or of the highest court of such territory, state or 
country, that by the laws of such country the applicant is entitled to
the custody of the estate of his ward without the appointment of any 
court. Upon such application unless good cause to the contrary is 
shown, the county court must make an order granting to such 
guardian leave to take and remove the property of his ward to the 
territory, state or place of his residence, which is authority to him to
sue for and receive the same in his own name for the use and benefit 
of his ward. 

1 381, Prob. o. § 6680. E:ft'ect of order for removal. Such order is a dis-
charge of the executor, administrator, local guardian or other ix-rson 
in whose possession the property may be at the time the order is made 
on filing with the county court the receipt therefor of the foreign 
g rdia n of such absent ward. 
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ARTICLE 6. - GEN ERAL AND l\11scELLANEOUS PROVISIONS. 

§ 668 1 .  Concealment or embezzlement of ward's prop- I 882, P ob. c.
erty. Upon a complaint made to him by any guardian, ward, 
creditor or other person interested in the estate or having a pros-
pective interest therein as heir or otherwise against any one suspected 
of having concealed or conveyed away any of the money, goods, 
efft>cts or an instrument in writing belonging to the ward or to his 
estate, the county court may cite such suspected person to appear 
before it and may examine and proceed with him on such charge in 
thu manner provided by law with respect to persona suspected of and 
charged with concealing or embezzling the effects of a decedent. 

§ 6682. Marriage of minor terminates guardianship. The I as&. Prob. o.
marriage of a minor ward terminates the guardianship ; and the guar-
dian of an insane or other person may be discharged by the judge of 
the county court when it appears to him on the application of the 
ward or otherwise that the guardianship is no longer necessary. 

§ 6683. Bonds must be preserved. Every bond given by a I sae. Prob. o.
guardian must be filed and preserved in the office of the county judge ; 
and in case of a breach of a condition thereof, may be prosecuted for 
thP use and benefit of the ward or of any person interested in the 
estate. 

� t:S684. Action against sUl'eties. Three year's limitation. 11 887, Prob. o. 
�o action can be maintained against the sureties on any bond given 
by a guardian unless commenced within three years from the dis-
charge or removal of the guardian ; but if at the time of such discharge 
the person entitled to bring such action is under any legal disability 
to sue, the action may be commenced at any time within three years 
after such disability is removed. 

§ 6686. Action for recovery of an estate. Limitation. 1 ass, Prob. c.
No action for the recovery of any estate sold by a guardian can be 
maintained by the ward or by any person claiming under him, unless 
it is commenced within three years next after the termination of the 
guardianship or when a legal disability to sue exists by reason of 
minority or otherwise at the time when the cause of action accrues 
within three years next after the removal thereof. 

§ 6686. More than one guardian, when. The court in its 1 389, Prob. c.
discretion may appoint more than one guardian of any person sub-
ject to guardianship, who must give bond and be governed and be 
liable in all respects as a sole guardian. 

§ 6687 . Bonds run to the state . �xcept when otherwise
spedally provided by this code all bonds and undertakings in any­
wise required by the provisions _of this code shall run to the state 
of North Dakota as nominal payee and an action may be brought 
and maintained on any SU(�h bond or undertaking by and in the name 
of any person injured by any violation of the provisions thereof. 
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C H A P T E R  8. 

PRACTICE IN COUNTY COURTS WITH INCREASED 

JURISDICTION. 

§ 65 88. General provisions to apply. The general provisions
of 'law which may at any time be in force relating to the district
courts, and to civil and criminal proceedings therein shall relate also
to the county courts having increased jurisdiction and the rules of
practice of district courts shall be in force in said county courts,
unkss inapplicable and except as herein otherwise provided. 

§ 6689. Terms of court. The regular term of the county
court shall be held at the county seat, commencing at 9 o'clock A. M.

on the first Tuesday of each calendar month for the trial of such civil
and criminal actions as may be brought before such court. 

§ 6690. Calendar. The county judge shall, on the first day of
each term, or as soon thereafter as may be, prepare a calendar of the 
causes standing for trial at such term, placing the causes upon such
calendar in the order in which the same are numbered on the docket
and setting the causes for trial upon convenient days during such 
term ; provided, that no cause shall be set for trial upon the first day
of said term without the consent of all parties thereto. 

§ 669 1 . Appeals from county court. In all actions brought
under the provisions of this chapter an appeal may be taken to the dis­
trict court of the county or to the supreme court, and if the appeal is
to the distri,ct court it shall be taken in the same manner as appeals
from justice's court and if tho appeal is to the supreme court it shall
be taken in the same manner and pursuant to the same rules as ap­
peals from the district court ; provided, that in civil actions when 
the amount in controversy, exclusive of costs, is less than two ltun­
dred and fifty dollars an appeal to the district court only shall lie ; and 
provided, further, that an appeal to the district court shall not be 
effectual for any purpose unless an undertaking is filed with two or
more sureties in a sum equal to the amount in controversy or to the 
value of the specific property in controversy plus one hundred dollars.

§ 6692. Concurrent jurisdiction on appeal. Such county
courts shall have concurrent jurisdiction with the district courts in
appeals from all final judgments of justices of the peace, police, city
or township justices, and the proceedings on such appeals shall be
the same as now or may hereafter be provided for appeals from judg­
ments of justices of the peace to district courts. 

§ 6693. Cause certified to district court, when. In any 
civil or crimillfll cause of which this court has jurisdiction, whenever 
at any time before said cause is called for trial it shall appear to the
court by affidavit, or if the court shall so order upon other testimony,
that a fair and impartial trial cannot be had in such court by reason
of the bias or preJudice of the judge or otherwise, the court shall
direct said cause and all papers and documents connected therewith
to be certified to the district court of the county wherein said c-0unty
court is held ; and such papers .shall be delivered to the clerk of the­
district court at least one day before the first day of the next term
thereof and shall be placed upon the trial calendar and stand for trial
the same as cases originally commenced in the district court. 
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§ 6694. Manner of selecting jury . Juries in the county
court shall be selected by the county judge and summoned in the 
same manner as is now provided by law for selecting juries before 
justices of the peace ; provided, that each party shall be entitled to 
the same number of challenges as is now or may hereafter be allowed 
in the district court in like actions . 

§ 6596.  New trials. The county court shall have authority to
grant new trials, affirm, modify or set aside judgments in actions tried 
in such court upon a statement of the case prepared and settled in 
the manner provided in the code of civil procedure. 

§ 6596. May issue process. The several county courts shall
have power to issue all summons, citations, subpamas, executions, 
warrants and process authorized by law which may be necessary to 
carry into effect any order, j udgment or decree thereof, to compel the 
attendance of witnesses or to carry into execution the powers with 
which they are vested. 

§ 6597 .  Service in other county. All writs, summons and
other process may be executed and served only in the county ; pro­
vided, that when there is more than one defendant and one of such 
defendants bas been served in the county, service may be made on 
the ofher defendants in any county in this state. 

� 6698 .  Continued causes. When for any cause the county 
judge fails to attend at the commencement of any regular term or at 
the time to which any cause is assigned for trial or at the time to 
which any cause may be continued, the parties shall not be obliged 
to wait more than one hour and if he does not attend within tho hour 
and no other disposi tion of the case is made by such judge, the parties 
in attendance shall be required to attend at 9 o'clock A. M. of the 
following day and if such j udge shall not attend at that time, the 
cause shall stand continued until the first day of the next regular 
term . 

§ 6599. Adjournment . The time for which any civil action
may be adjourned shall be regulated by the county judge in the 
exerc ise of a reasonable discretion ; provided, that such action cannot 
be adjourned over more than three regular terms of such court upon 
the' application of either party without the consent of the other. In 
crimi nal actions if the defendant has been committed to jail, he must 
be tried at the first term of such court held after such commitment. 
If t l 1 C'  c lefendant in a criminal action has given bail for his appearance, 
his t rial must not be postponed longer than until the third term after 
sue h hail is given. 

§ 6600. Bailiff. The judge of the county court may appoint a
compL'knt  person as bailiff of the court, who shall hold his office at 
the pkasuro of the j uclge . Such bailiff shall have the same powers as 
a constable and shall receive for his services the same fees as are 
pre,wril)('d for constables and bailiffs. 

� 660 1 .  Criminal j urisdiction. Concurrent jurisdiction , power 
and authority with the district court is hereby conferred and imposed 
upon county courts ha,·ing increased j urisd iction of all criminal 
o fft. n ses of which the district court of said county has jurisdiction, 
bl'lo ,,· the grade of felony, and of any person accused thereof, and to 
hear, t ry, llekrmine, pronounce judgment and sentence and take and 
haYe al l  necessary proceedings concerning or relating thereto as 
pro,· id l'd by law . The necessary j urisdiction , power and authority is 
hcrehv confened and imposed upon the county court. 
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1 u. e. •:i. 18116. § 6602. Defendant bound over t.o. In any criminal action 
or proceeding for any criminal offense of which the county court has 
jurisdiction, any justice of the peace or other examining magistrate 
having jurisdiction must admit to bail, bind over or commit for trial 
the accused to the county eourt of such county and the information 
shall be filed in such county court. If any person accused of a crim­
inal offense is so bailed, bound over or committed for trial to the 
county court for a crime of which such court has not jurisdiction, such 
proceeding shall not abate and such county court shall not lose juris­
diction of such person and proceeding, but shall certify the same to 
the district court of such county and such proceeding shall thereupon 
be tried in the district court with the same force and effect as if such 
action or proceedings had been originally commenced therein. If any 
examining magistrate shall at any t ime bind over a defendant to the 
district court for an offense of which the county court has jurisdic­
tion or if it shall appear by evidence or otherwise at any time to the 
judge of the district court that the offense with which the defendant 
is or should be charged is triable in the county court, the judge of 
the district court may certify such cause and all proceedings relative 
to any person accused of such offense to the county court of such 
county for trial, determination and adjudication, and thereupon the 
same and all the papers and files therein shall be transferred by the 
clerk of the district court to the county court without any further 
order or certificate aud such cause shall thereupon be tried in the 
county court with the same force and effect as if such cause had 
originally been commenced therein. 

1 1a. c. fa. 1898. § 6603. Jury trial. In civil actions when the value in contro-
versy or sum demanded exceeds fifty dollars, either party may demand 
a jury trial, but such demand shall be made on or before the first day 
of the term upon the calendar of which said cause appears. In crim­
inal actions when the defendant is arraigned he shall be informed by 
the court of his right to trial by jury and if he waives his right to a 
jury trial, an entry to that effect shall be made in the court minutes. 

1·11, e. .a, 1896. § 6604. Warrant of arrest. The county court in term time 
or the judge in vacation may issue warrants of arrest for persons 
against whom an information has been filed, shall fi:x the amount of 
bail to hE' required of the accused and the clerk shall indorse the same 
upon the warrant except when the warrant is issued in term time, 
when the same may be returnable forthwith and it shall not then be 
necessary to fi:x the amount of bail until the accused is brought into 
court. 

t 18. c. ts, 1S95. § 6606. Receive plea and pass judgment. The court may 
receive the plea of guilty and pass judgment in term time or vaca­
tion ; if the accused waives a jury he may be tried by the court with­
out a jury in term time upon notice being first given to the state's 
attorney. 

I 19. c.43. 1895. § 6606. Preliminary examination. No preliminary examin-
ation shall be necessary before trial in criminal actions in the county 
court. 

1 ao. c . .a. 1s:•3 § 6607. Assignment of counsel. In all criminal cases triable 
in the county court when it is satisfactorily shown to the court that 
the defendant has no means and is unable to employ counsel, the court 
shall in su1·h eases assign counsel for the defense and allow and direct 
to be paid by the county in which said court is hel<J a reasonable and 
just compe,,aation to the attorney or attorneys assigned for suC'h ser-
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vices as they may render; provided, however, that such compensa­
tion shall not exceed twenty-five dollars in any one case. 

§§ 6608-6613 

§ 6608. Summons. The summons shall require the defendant § 21, c. 48, 1M.
to file a copy of his pleading with the clerk of the county court with-
in ten days after the service of the summons exclusive of the day of 
service. 

§ 6609. Complaint filed, when. The complaint in any civil § 22, c. 43. l896.
action together with one copy for each defendant must be filed with 
the clerk of the county court within five days after the issuance of 
the summons in such action and any action in which the complaint 
shall not have been filed in accordance with the provisions of this 
section shall be dismissed on motion of the defendant. In no case 
shall the defendant or his ttttorney be entitled to have a copy of the 
complaint served upon him. 

§ 6610. Answer or demurrer. The defendant must file his §23,c.43,1896 •
.answer or demurrer with the clerk of the county court within ten 
-days after the service of the summons.

§ 6611. Time of trial. When the time to answer does not II u, c • .a, 1896.
expire at least ten days before the first day of the next term (Jf court, 
the cause shall stand for trial at the next succeeding term thereafter 
without further notice to defendant. 

§ 6612. Judgment lien. Any person having a judgment II 25,c.48,188G.
rendered by the county court may cause an abstract thereof to be 
filed in the office of the clerk of the district court in any county in 
the state and when such abstract is filed in the office of the clerk of 
the district court and docketed as a judgment, such judgment shall 
be a lien upon all real estate in the county belonging to any of the 
defendants against whom such judgment is rendered. Execution 
on any judgment shall issue out of the county court attested in the 
name of the judge and sealed with the seal of the court. Execution 
may be issued to any county where an abstract of such judgment 
is docketed; before such execution shall be levied, it shall have 
indorsed thereon by the clerk of the district court of such county the 
-day and hour when such abstract was filed and the amount due
thereon.

§ 6613. Clerk of district court ex-officio clerk of county c.42,1m.
court. In all counties having county courts with civil and criminal 
jurisdiction, having a population of less than eighteen thousand in­
habitants, the clerk of the district court shall be the clerk of the county 
court in the same county, and shall have the care and custody of all 
books and papers belonging to such court which relate to or have any 
connection with any action or proceeding commenced in such court 
by reason of it having increased civil and criminal jurisdiction con-
ferred upon it. Such clerks of the district court and their deputies 
shall perform all the duties of clerks of such courts, in all actions 
and proceedings commenced in the county court by virtue of its in­
creased jurisdiction, in the same manner as they are required to per-
form the duties of clerks or deputy clerks of the district courts, so 
far as the provisions of the law relating to that subject are appli-
-cable, and may demand. receive and retain the same fees as are pro-
Yided by law for clerks of the district court in full for such services, 
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to be paid by the party requiring such services; provided, however, 
that they shall be entitled to receive no per diem for attendance on 
court, nor salary from the county on account of services performed 
in said court. The judge of the county court having increased jur• 
isdiction in counties having a population of eighteen thousand or 
more, shall have power to appoint a clerk of such court whose duties 
and powers shall be as nearly as may be the same as those of the 
clerks O'f district courts. Such clerk shall hold his office during the 
pleasure of the judge appointing him and shall receive a salary at 
the rate of twelve hundred dollars a year for the time employed. 
He shall charge and receive for all acts performed by him the same 
fees and commissions as are now allowed by law to the clerks of the 
district courts. He shall keep a true account of all fees and com• 
missions received by him in the book of record to be kept for that 
purpose, and on the first of each calendar month shall pay the same 
to the treasurer of the county. 

121, c • .a, 1895. § 6614. Population, how determined. The county auditor 
or county clerk shall determine the population of bis county by 
multiplying by five the total vote cast in the last general election 
of county officers and the result shall be taken as the population of 
such county. 

c.62,18119. § 6616. Salary of judge. As compensation for their
services under this article there shall be allowed and paid to the 
judges of county courts having civil and criminal jurisdiction in all 
counties having a population of eighteen thousand inhabitants the 
sum of two thousand five hundred dollars per annum, and in counties 
having less than eighteen thousand inhabitants the sum of one thou­
sand dollars per annum, payable monthly by such county, which 
said sums shall cover all services under the prohibition law. 

c. eo. 188'1, § 6616a. Judge shall not act as attorney. It shall be un-
lawful for any judge of a county court in counties in which said 
courts have been, or shall or may be given increased jurisdiction, to 
act as attorney or counsellor at law during the period of bis incum­
bency of his office. Any such judge who shall willfully violate the 
provision of this section shall be subject to removal from office. 

12e.c. '3, 1895. § 6616. Process, by whom served and compensation. All 
writs and process in county courts may be served by a constable as 
well as a sheriff and when. served by a constable he shall be entitled 
to the same fees as the sheriff receives for like service. 

l30,c.'3,t895. § 6617. Court stenographer. The judge of any county court 
having civil or criminal jurisdiction is authorized in bis discretion 
to appoint a court stenographer of such court. Such stenographer 
shall qualify in the same manner and his duties and compensation 
shall be the same as the court stenographer of a district court; such 
compensation shall be paid in the same manner as that of the court 
stenographer of the district court; provided, that such court stt>n• 
ographer shall not be appointed in any county having less than ei�ht 
thousand inhabitants, unless the board of county commissioners 
shall first authorize such appointment. 
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