
CIVI L CODE 

C H A P T E R  1 .

GENERAL DEFINITIONS AND DIVISIONS. 

§ 4001. Title. This act shall be known as the civil code of the state of
North Dakota. [Civ. C. 1877 , § 1 ;  R. C. 1899, § 2689. ] 

i 4002. Origin of law. Law is a rule of property and of conduct prescribed! 
by the sovereign power. [ Civ. C. 1877, § 2 ;  R. C. 1899, § 2690. ] 

§ 4003. Expression of law. The will of the sovereign power is expressed �
1. By the constitution of the state.
2. By the statutes of the state.
3. By the ordinances of other and subordinate legislative bodies.
4. By the decisions of the tribunals enforcing those rules, which, though

not enacted, form what is known as customary or common law. [Civ. C. 1877, 
§ 3 ;  R. C. 1899, § 2691 . ]

§ 4004. Common law divided. 'l'he common law is  divided into :
1. Public law, or the law of nations.
2. Domestic or munic ipal law. [ Civ. C. 1877, § 4 ;  R. C. 1899 , § 2692. ]
§ 4005. Evidence of same. The evidence of the common law is found in

the decisions of the tribunals. [ Civ. C. 1877, § 5 ;  R. C. 1899 , § 2693. ] 
§ 4006. Codes exclude common law. In this state there is no common

law in any case where the law is declared by the codes. [ Civ. C. 1877, § 6 ;
R. C. 1899, § 2694. ]

When a case is wi th in  the provision of code , common Jaw inappl icab le .  Banbury
v. Sherln, 4 S. D . 88, 55 N. W. 723 ; McClai n  v. Will iams, 1 1  S. D. 227, 76 N. W. 930 ;
Garrison v. Purdy, 3 Dak. 184, 14 N. W. 100.

§ 4007. Classification of civil rights. All original civil rights are either :
1. Rights of person ; or,
2. Rights of property. [ Civ. C. 1877,  § 7 ;  R. C. 1899, § 2695. ]
§ 4008. Rights, how waived. Rights of property and of person may be

waived, surrendered or lost by neglect in the cases provided by law. [ Civ. 
C. 1877, § 8 ;  R. C . 1899, § 2696 . ]

§ 4009. Code divisions. This code has  four general divisions :
1. The first relates to :persons.
2. The second, to property.
3. The third, to obligations.
4. The fourth contains general provis ions relating to persons, p roperty

and obligations. [ Civ. C . 1 877 ,  § 9 ;  R. C. 1899 ,  § 2697. ] 

C H A P T E R 2 .

PERSONS. 

§ 4010. Minority defined. Minors are :
1. Males under twenty-one years of age.
2. Females under eighteen years of age.

w, 
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§ §  4011-4020 CIVIL CODE. Persons.

The periods thus specified must be calculated from the first minute of the
day on which persons are horn to the same minute of the corresponding day 
completing the period of minority. [Civ. C. 1877, § 10; R. C. 1899, § 2698. ]  

§ 4011. Adults. All other persons are adults. [Civ. C. 1877, § 11; R. C.
1899, § 2699.] 

§ 4012. Unborn child. A child conceived, but not horn, is to be deemed
an existing person so far as may be necessary for its interests in the event 
of its subsequent birth. [Civ. C. 1877, § 12; R. C. 1899, § 2700.] 

§ 4013. Minor 's disability. A minor cannot give a delegation of power,
nor under the age of eighteen make a contract relating to real property or 
any interest therein, or relating to any personal property not in his immediate 
possession or control. [Civ. C. 1877, § 15 ; R. C. 1899, § 2701.] 

§ 4014. Contract subject to disafflrmance. A minor may make any con
tract other than as above specified in the same manner as an adult, subject
only to his power of disaffirmance under the provisions of this chapter and 
subject to the provisions of the chapters on marriage and on master and 
servant. [ Civ. C. 1877, § 16; R. C. 1899, § 2702.] 

§ 4015. Minor 's contracts. In all cases other than those specified in
sections 4016 and 4017 the contract of a minor, if made while he is under the 
age of eighteen, may be disaffirmed by the minor himself, either before his 
majority or within one year 's time afterwards ; or in case of his death within 
that period, by his heirs or personal representatives ; and if the contract is 
made by the minor while he is over the age of eighteen, it may be disaffirmed 
in like manner upon restoring the consideration to the party from whom 
it was received or paying its equivalent with interest. [ Civ. C. 1877, § 17 ; 
R. C. 1899, § 2703.]

May be dlsaffirmed by restoring consideration. Retention of consideration and
promise to pay after reach ing majority affirms minor's contract. Once affirmed he
cannot dlsaffirm ; liabil ity Is upon his contract, not quantum merult. Luce v.
Jestrab, 12 N. D. 548, 97 N. W. 848.

§ 4016. Cannot disafflrm contracts for necessaries. A minor cannot dis
affirm a contract, otherwise valid, to pay the reasonable value of things 
necessary for his support or that of his family entered into by him when not 
under the care of a parent or guardian able to provide for him or them. 
[ Civ. C. 1877, § 18 ; R. C. 1899, § 2704.] 

§ 4017. Nor statutory contracts. A minor cannot disaffirm an obligation,
otherwise valid, entered into by him under the express authority or direction 
of a statute. [Civ. C. 1877, § 19 ; R. C. 1899, § 2705.] 

§ 4018. Idiot 's powers. A person entirely without understanding has no
power to make a contract of any kind, but he is liable for the reasonable 
value of things furnished to him necessary for his support or the support 
of his family. [Civ. C. 1877, § 20 ; R. C. 1899, § 2706.] 

§ 4019. When idiot 's contract subject to rescission. A conveyance or
other contract of a person of unsound mind, but not entirely without under
standing, made before his incapacity has been judicially determined is subject 
to rescission as provided in the chapter of rescission of this code. [Civ. C. 
1877, § 21; R. C. 1899, § 2707.] 

Conveyance by person of unsound mind Is subject to reclsslon. Mach v. Blanch
ard, 15 S. D. 432, 90 N. W. 1042. 

§ 4020. Cannot contract after incapacity determined. After his incapacity
has been judicially determined a person of unsound mind can make no convey
ance or other contract, nor delegate any power, nor waive any right, until his 
restoration is judicially determined. But if actually restored to capacity he 
may make a will, though his restoration is not thus determined. [Civ. C. 
1877, § 22 ; R. C. 1899, § 2708.] 
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Persona l Rights. C fV IL CODE .  § §  4021-4028

§ 4021. Minor liable for wrongs. A minor or a person of unsound mind
of whatever degree is civilly liable for a wrong done by him in like manner 
as any other person. [ Civ. C. 1877, § 23 ; R. C. 1899, § 2709. ) 

§ 4022. When subjected to exemplary damages. A minor or person of
unsound mind cannot be subjected to exemplary damages unless at the time 
of the act he was capable of knowing that it was wrongful. [ Civ. C. 1877, 
§ 24 ; R. C. 1899, § 2710. )

§ 4023. Rights of action. A minor may enforce his rights by civil action
or other legal proceedings in the same m anner as a person of full age, except 
that a guardian must be appointed to conduct the same. [ Civ. C. 1877, § 25 ; 
R. C. 1899, § 2711. )

§ 4024. Indian rights. Disabilities. Indians resident within this state
have the same rights and duties as other persons, except that : 

1. They cannot vote or hold office except as prescribed in subdivision three
of section 121 of the constitution of this state. 

2. They cannot grant, lease or incumber Indian lands except in the cases
provided. by law. [Civ. C. 1877, § 26 ; R. C. 1895, 2713.)  

·C H A P T E R  3 .

PERSON.AL RIGHTS. 

§ 4025. General personal rights. Besides the personal rights mentioned
or recognized in the political code every person has, subject to the qualifica
tions and restdctions provided by law, the right of protection from bodily 
restraint or harm, from personal insult, from defamation and from injury to 
his personal relations. [ Civ. C. 1877, § 27 ; R. C. 1899, § 2713.] 

§ 4026. Defamation. Defamation is effected by :
1. Libel ; or,
2. Slander. [Civ. C. 1877, § 28 ; R. C. 1899, § 2714. ]
§ 4027. Libel defined. Libel is a false and unprivileged publication by

writing, printing, picture, effigy or other fixed representation to the eye which 
exposes any person to hatred, contempt, ridicule or obloquy, or which causes 
him to be shunned or avoided, or which has a tendency to injure him in his 
occupation. [ Civ. C. 1877, § 29 ; R. C. 1899, § 2715. ] 

A direct charge of perjury is actionable per se,  but the words "he made false 
a ffidavits in order to commence his case" are not. Casselman v. Winship, 3 Dak. 
202, 19 N. W. 412. 

Legal malice Is  conclusively presumed to sustain the action and to recover actual 
damages, if  defamatory charge was unprivi leged. Wrege v. Jones, 13 N. D.  267, 
100 N. W. 705. 

Jury determines whether language was used in an innocent or defamatory 
sense. Actionable if defamatory charge is made indirectly. Lauder v. Jones, 13 
N. D. 525, 101 N. W. 907.

Mal ice essential to recovery of damages. In an unprivileged charge the law
i m plies mal ice to susta i n  action and to recover compensatory damages. Lauder v. 
Jones, 13 N. D.  525, 101 N. W. 907. 

§ 4028. Slander. Slander is a false and unprivileged publication , other
than l ibel, which : 

1 . Charges any person with crime or with having been indicted, convicted,
or punished for crime. 

2. Imputes to him the present existence of an infectious, contagious or
loathsome disease. 

3. Tends directly to injure him in respect to his office,  profession , trade
or business, either by imputing to him general disqualifications in those respects 
which the office or other occupation peculiarly requires, or by imputin g 
something with reference to his office , profession, trade or business, that has 
a natural tendency to lessen its profit. 
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§§ 4029-4033 CIVIL CODh. Marriage Contract . 

4. Imputes to him impotence or want of chastity ; or,
5. Which, by natural consequence causes actual damage. [ Civ. C. 1877,

§ 30 ; R. c. 1899, § 2716 . ]
Where o n e  i s  charged with Ind ictable offense proof of special damages un

necessary. Bedtkey v. Bedtkey, 15 S. D. 310, 89 N. W. 479. 

§ 4029. Privileged communications. A privileged communication is one
made : 

1. In the proper discharge of an official duty.
2. In any legislative or judicial proceeding, or 10 any other proceeding

authorized by law. 
3 . In a communication without malice to a person interested therein by

one who is  also interested, or by one who stands in such relation to the 
person interested as to afford a reasonable ground for supposing the motive 
for the communication innocent, or who is requested by the person interested 
to give the information. 

4. By a fair and true report without malice of a judicial, legislative or
other public official proceeding, or of anything said in the course thereof. 

In the cases provided for in subdivisions three and four of this section malice 
is not inferred from the communication or publication. [ Civ. C. 1877, § 31 ; 
R. C. 1899, § 2717 . )

Testimony In j udicial proceedings i s  privileged.  Exemption of  witness from 
l iability is absolute.  Lauder v. Jones, 13 N. D. 525, 101 N. W. 907. 

Good faith and absence of malice presumed in privileged utterances. Lauder v. 
Jones, 13 N. D. 525, 101 N. W. 907. 

Candidate 's fitness for office. Publ ication privi leged .  Boucher v. Clark Pub. Co., 
14 S .  D. 72, 84 N. W. 237 ; Ross v. Ward, 14 S. D .  240, 85 N. W. 182 ; Myers v. Long
staff, 14 S. D. 98, 84 N. W. 233. 

§ 4030. Offenses against personal relation. The rights of personal relation
forbid : 

1 The abduction of a husband from his wife or of a parent from his child. 
2. The abduction or enticement of a wife from her husband, of a child

from a parent or from a guardian entitled to its custody, or of a servant 
from his master. 

3. The seduction of a wife, daughter, orphan sister or servant ; and,
4. Any injury to a servant which affects his ability to serve his master.

[Civ. C. 1877, § 32 ; R. C. 1899, § 2718 . ]  
Wife can recover damages against a woman for alienating husband's affections. 

King v. Hanson, 13 N. D. 85, 99 N. W. 1085. 

§ 4031 . Force to protect. Any necessary force may be used to protect
from wrongful injury the person or property of one 's self or of a wife, 
husband, child, parent or other relative or member of one 's family, or of a 
ward, servant, master or guest. [ Civ. C. 1877, § 33 ; R. C. 1899, § 2719.] 

C H A P T E R  4 .

MARRIAGE CONTRACT. 

§ 4032. Marriage defined. 1\Iarri a gc is a personal relation arising out
of a civil contract to which the consent of the parties thereto is essential, 
but the marriage relation may be entered into, maintained, annulled or 
dissol ved only a s  provided by law. [ 1890,  ch .  91 ,  § 1 ;  R. C. 1899, § 2720. ] 

§ 4033. Age of consent to marriage. Any unmarried male of the age
of eighteen years or upwards , and any unma rried female of the age of fifteen 
years or upwards, and not otherwise d isqualified, are capabl e of consenting 
to and consummating marriage : provided , that i f  the male is under twenty-one 
years, or the female under ei ghteen yrars of a ge ,  the license provided in 
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Marriage Contract. CIVIL CODE. § §  4034-4038

this chapter shall not be issued without the consent of the parents or guardian, 
if there be any. [1897, ch. 4 ; R. C. 1899, § 2721. ] 

Record evidence unnecessary, parol sufficient. Mathews v. Silvander, 14 S. D. 
505, 85 N. W. 998. 

§ 4034. Who disqualified to marry. Marriages between parents and
children, including grandparents and grandchildren of every degree, between 
brothers and sisters of the half as well as the whole blood, between uncles 
and nieces, aunts and nephews, or cousins of the first degree of the half as 
well as the whole blood, are declared to be incestuous and absolutely void. 
This section shall apply to illegitimate as well as legitimate children and 
relations. [ 1890, ch. 91, § 3 ;  R. C. 1895, § 2722. ] 

§ 4035. When marriage voidable. A marriage contracted by a person
having a former husband or wife living, if the former marriage has not been 
annulled or dissolved, is illegal and void from the beginning unless such 
former husband or wife was absent and believed by such person to be dead 
for a period of five years immediately preceding. [ 1890, ch . 91, § 6 ;  R. C. 
1895, § 2723 . ]  

§ 4036. Who may solemnize marriages. License. Marriages may be
solemnized by all judges of  courts of record within their respective j urisdic
tions; by justices of the peace within their respective jurisdictions ; by 
ordained ministers of the gospel and priests of every church, but marriages 
solemnized in the society of Friends or Quakers according to the form used 
in their meetings shall be valid. No such person shall solemnize any marriage 
until the parties thereto shall produce a license, issued by a county judge 
of the county in which such ceremony is to be performed, or if such county 
is unorganized, of the county to which it is attached for judicial purposes. 
When any person authorized by law shall solemnize a marriage he shall 
fill out and sign a certificate following the marriage license on the blank 
form prescribed by law, giving his official title, or if a minister of the gospel 
or priest, the ecclesiastical body with which he is connected and return such 
J icense and certificate to the county judge of the county within thirty days 
thereafter. Such certificate shall be signed by two witnesses to the marriage 
ceremony in addition to the signature of the person who solemnized the 
marriage. [ 1890, ch. 91 ,  § 7 ;  R. C. 1895 , § 2724.] 

§ 4037. Marriage license, how obtained. The county judge of each county
in this state, when applied to by any person £or a marriage license, shall 
inquire of such person upon oath relative to the legality of such contemplated 
marriage and he may examine other witnesses upon oath if deemed best ; 
and if any of the persons intending to marry are under age said j udge shall 
require the consent of the parent or guardian, if there is any, personally given , 
or a certificate of consent signed by such parent or guardian and attested 
by two witnesses, one of whom shall appear before such judge and make 
oath that he saw such parent or guardian sign such certificate ; and if said 
judge shall be satisfied there is no legal impediment thereto, he shall i ssue 
and sign such marriage l icense and affix his seal, in the form prescribed by 
law. [1890, ch. 91, § 8 ;  R. C. 1899, § 2725. ]  

§ 4038. License and certificate. The marriage license and certificate of 
the person solemnizing the marriage shall be upon one blank form substan
tially as follows : 

MARRIAGE LICENSE. 

State of North Dakota, l ss County of . . . . . . . . . . . . .  f ·
To any person authorized by law to perform the m ariage ceremony, greeting : 

You are hereby authorized to join in marriage . . . . . . . . . . . . . . . . . . . . . .  , of 
. . . . . . . . . . . . . . . .  , aged . . . . . . . . . .  and . . . . . . . . . . . . . . . . . .  , of . . . . . . . . . . . . .  , 
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§ §  4039-4044 CIVIL CODE. Marriage Contract. 

aged . . . . . . . . . . . .  ; and of this license and your certificate you wi1l make due 
return to my office within thirty days. 

Dated at . . . . . . . . . . . . . . this . . . . . . . . . . . . . . day of . . . . . . . . . . . . . .  19 . .  . 
[Seal. ] . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

County Judge. 
CERTIFICATE OF MARRIAGE. 

I hereby certify that the persons named in the foregoing license were by 
me joined in marriage at . . . . . . . . . . . . . . . . . . . .  , county of . . . . . • . . . . . . . . . . , 
state of North Dakota, on the . . . . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . .  19 . .  . 

In presence of 
. . . . . . . . . . . . . . . . .  , . . . . .  - l 
. . . . . . . . . . . . . . . . . . . . . . . .  s 

Witnesses. 
(1890, ch. 91, § 9 ; R. C. 1899, § 2726. ]  

§ 4039. Record to be kept by county court. The county judge shall keep a
marriage record book, in which he shall keep a correct copy of all marriage 
licenses issued by him ; and when a license is returned with the certificate 
of the person performing the marriage ceremony properly filled out and 
signed, he shall also record such certificate immediately following the record 
of such license ; and for each license and the record herein required he shall 
be entitled to a fee of one dollar to be paid by the party applying for the 
same. ( 1890, ch. 91, § 10 ; R. C. 1899, § 2727. ]  

§ 4040. Indian marriage contracts valid. Indians contracting marriage
according to the Indian custom and cohabiting as man and wife shall be 
deemed legally married. ( 1890, ch. 91, § 13 ; R. C. 1899, § 2728. ]  

§ 4041. Marriages valid where contracted, valid in this state. All
marriages contracted outside of this state, which are valid according to the 
laws of the state or country where contracted, shall be valid in this state. 
[ 1890, ch. 91, § 14 ; R. C. 1899, § 2729. ]  

§ 4042. Oertifl.ed record is evidence. The hooks of record of  marriage
l icenses issued and certificates returned kept by the county judge of any 
county, or copies of such entries certified by such judge under the seal of the 
court, shall he received as evidence in all courts. ( 1890, ch. 91, § 15 ; R. C. 
1895, § 2730. ] 

§ 4043. Causes for annulling marriage. A marriage may be annulled
by an action in the district court to obtain a decree of nullity for any of the 
following causes existing at the time of the marriage : 

1. When the party in whose behalf it is sought to have the marriage
annulled was under the age of legal co9sent and such marriage was con
tracted without the consent of his or her parent or guardian, unless after 
attaining the age of consent such party freely cohabited with the other as 
husband or wife. 

2. When the former husband or wife of either party was living and the
marriage with such former husband or wife was then in force. 

3. When either party was of unsound mind, unless such party after coming
to reason freely cohabited with the other as husband or wife. 

4. When the consent of either party was obtained by fraud, unless such
party afterwards with full knowledge of the facts constituting the fraud 
freely cohabited with the other as husband or wife. 

5. When the consent of either party was obtained by force, unless such
party afterwards freely cohabited with the other as husband or wife. 

6. When either party was at the time of the marriage physically incapable
of entering into the marriage state and such incapacity continues and appears 
to be incurable. [Civ. C. 1877, § 54 ; R. C. 1895, § 2731 . ]  

§ 4044. Limitation of action. An action to obtain a decree of nullity of
marriage for causes mentioned in the preceding section, must be commenced 
within the periods and by the parties as follows : 
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Dissolution of Marriage. CIVIL CODE. §§ 4045-4051

1. For causes mentioned in subdivision one, by the party to the marriage,
who was married under the age of legal consent, within four years after 
arriving at the age of consent, or by his or her parent or guardian at any 
time before such party has arrived at the age of legal consent. 

2. For causes mentioned in subdivision two, by either party during the
life of the other, or by such former husband or wife. 

3. For causes mentioned in subdivision three, by the party injured, or a
relative or guardian of the party of unsound mind at any time hef ore the 
death of either party. 

4. For causes •mentioned in subdivision four, by the party injured within
four years after the discovery of the facts constituting the fraud. 

5. For causes mentioned in subdivisions five and six, by the injured party
within four years after the marriage. [ Civ. C. 1877, § 55 ; R. C. 1895, § 2732. )

§ 4045. Children legitimate. When a marriage is annulled children
begotten before the judgment are legitimate and succeed to the estate of 
both parents. [Civ. C. 1877, § 56 ; R. C. 1895, § 2733.) 

§ 4046. Custody of children. The court must award the custody of the
children of a marriage annulled on the ground of fraud or force to the 
innocent parent and may also provide for their education and maintenance 
out of the property of the guilty party. f Civ. C. 1877, § 57 ; R. C. 1899, 
§ 2734. )

§ 4047. Effect of judgment. A judgment of nullity of marriage rendered
is conclusive only as against the parties to the action and those claiming 
under them. [Civ. C. 1877, § 58 ; R. C. 1899, § 2735. ) 

C H A P T E R  5 .

DISSOLUTION OF MARRIAGE. 
ARTICLE 1.-CAUSES FOR GRANTING DIVORCE. 

§ 4048. Marriage, how dissolved. Marriage is dissolved only :
1. By the death of one of the parties ; or,
2. By judgment of a court of competent jurisdiction decreeing a divorce

of the parties. 
The effect of a judgment decreeing a divorce is to restore the parties to 

the state of unmarried persons, except that neither party to a divorce may 
marry within three months after the time such decree is granted. [Civ. C. 
1877, § 59 ; R. C. 1895, § 2736 ; 1901, ch. 70. ) 

§ 4049. Causes for divorce. Divorces may be granted for any of  the
following causes : 

1. Adultery.
2. Extreme cruelty.
3. Willful desertion.
4. Willful neglect.
5. Habitual intemperance.
6. Conviction of felony. [ 1899, ch. 77 ; R. C. 1899, § 2737 ; 1901 , ch. 71, § 1 . )

. § 4050. Adultery defined. Adultery within the meaning of this article 
1s the voluntary sexual intercourse of a married person with a person other 
than the offender 's husband or wife. [Civ. C. 1877, § 60 ; R. C. 1899 , § 2738. 1 

§ 4051. Extreme cruelty defined. Extreme cruelty is the infliction by one
party to the marriage of grievous bodily injury or grievous mental suffering 
upon the other. [ Civ. C. 1877, § 60 ; R. C. 1899, § 2739. ) 

False charges of marital Infidelity, It husband's conduct gave wife reasons tor
making charges, not ground tor divorce, for mental suffering. McAllister v. Mc
Allister, 7 N. D. 324, 75 N. W. 256. 

Grievous mental suffering ground for divorce. Question of fact. Mahnken v.
Mahnken, 9 N. D. 188, 82 N. W. 871 .  

663 



§§ 4052-4056 CIVIL CODE. Dissolution of Marriage. 

Divorce granted for Infliction of grievous mental suffering, though no bodily 
Injury. Mahnken v. Mahnken, 9 N. D. 188, 82 N. D. 871. 

§ 4052. .Desertion deft.ned. Willful desertion is the voluntary separation
of one of the married parties from the other with intent to desert. 

1. Persistent refusal to have reasonable matrimonial intercourse as
husband and wife, when ·health or physical condition does not make such 
refusal reasonably necessary, or the refusal of either party to dwell in the same 
house with the other party, when there is no just cause for such refusal, is 
desertion. 

2. When one party is induced by the stratagem or fraud of the other party
to leave the family dwelling place or to be absent, and during such absence 
the offending party departs with intent to desert the other, it is desertion 
by the party committing the stratagem or fraud, and not by the other. 

3. Departure or absence of one party from the family dwelling place
caused by cruelty or by threats of bodily harm from which danger would be 
reasonably apprehended from the other is not desertion by the absent party, 
but it is desertion by the other party. 

4. Separation by consent, with or without the understanding that one of
the parties will apply for a divorce, is not desertion. 

5. Absence or separation, proper in itself, becomes desertion whenever
the intent to desert is fixed during such absence or separation. 

6. Consent to a separation is a revocable act and if one of the parties
afterwards in good faith seeks a reconciliation and restoration, but the other 
refuses it, such refusal is desertion. 

7. If one party deserts the other and before the expiration of the statutory
period required to make the desertion a cause of divorce returns and offers in 
good faith to fulfill the marriage contract and solicits condonation, the deser
tion is cured. If the other party refuses such offer and condonation, the 
refusal shall be deemed and treated as desertion by such party from the 
time of the refusal. 

8. A husband may choose any reasonable place or mode of living, and if
the wife does not conform thereto it is desertion. 

9. If the place or mode of living selected by the husband is unreasonable
and grossly unfit and the wife does not conform thereto, it is desertion on 
the part of the husband from the time her reasonable objections are made 
known to him. [Civ. C. 1877, § 60; R. C. 1899, § 2740.] 

It ls desertion on part of wife who drives husband from home by threats or acts 
of cruelty. Pollock v. Pollock, 9 S. D. 48, 68 N. W. 176. 

§ 4053. Willful neglect deft.ned. Willful neglect is the neglect of the
husband to provide for his wife the common necessaries of life, he having 
the ability to do so; or it is the failure to do so by reason of idleness, 
profligacy or dissipation. [Civ. C. 1877, § 60 ; R. C. 1899, § 2741.] 

§ 4054. Habitual intemperance deft.ned. Habitual intemperance is that
degree of intemperance from the use of intoxicating drinks, morphine, opium, 
chloral, cocaine or other like narcotic drugs, which disqualifies the person 
a great portion of the time from properly attending to business or which 
would reasonably inflict a course of great mental anguish upon the innocent 
party. [Civ. q 1877, § 60; R. C. 1895, § 2742.] 

§ 4055. Duration o:J. offenses as grounds for divorce. Willful desertion,
willful neglect or habitual intemperance must continue for one year before 
either is a ground for divorce. [1899, ch. 77; R. C. 1899, § 2743; 1901, ch. 
73, § 2.] 

ARTICLE 2.-CAUSES FOR DENYING DIVORCE. 

§ 4056. When divorce will be denied. Divorces must be denied upon
showing: 

1. Connivance ; or,
2. Collusion; or,
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3. Condonation; or,
4. Recrimination; or,
5. Limitation and lapse of time. [Civ. C. 1877, § 61; R. C. 1899, § 2744.)
§ 4057. CoDDivance deftned. Connivance is the corrupt consent of one

party to the commission of the acts of the other constituting the cause of 
divorce. Corrupt consent is manifested by passive permission with intent 
to connive at or actively procure the commission of the acts complained of. 
(Civ. C. 1877, § 61; R. C. 1899, § 2745.] 

§ 4058. Collusion defined. Collusion is an agreement between the husband
and wife that one of them shall commit, or appear to have committed, or 
be represented in court as having committed, acts constituting a cause of 
divorce for the purpose of enabling the other to obtain a divorce. [Civ. C. 
1877, § 61; R. C. 1899, § 2746.] 

Arrangements between the parties to avoid a threatened scandal not amenable 
to judicial censure. Clopton v. Clopton, 11 N. D. 212, 91 N. W. 46. 

Agreement as to property rights not collusion. Burgess v. Burgess, 17 S. D. 44, 
-N.W.-.

§ 4059. Condonation defined. Condonation is the conditional forgiveness
of a matrimonial offense constituting a cause of divorce. [Civ. C. 1877, § 61; 
R. C. 1899, § 2747.]

§ 4060. Requisites of condonation. The following require�ents are
necessary to condonation : 

1. A knowledge on the part of the condoner of the facts constituting the
cause of divorce. 

2. Reconciliation and remission of the offense by the injured party.
3. Restoration of the offending party to all marital rights.
Condonation implies a condition subsequent, that the forgiving party must

be treated with conjugal kindness. When the cause of divorce consists of 
a course of offensive conduct, or arises in cases of cruelty from successive 
acts of ill treatment, which may aggregately constitute the offense, cohabita
tion or passive endurance or conjugal kindness shall not be evidence of 
condonation of any of the acts constituting such cause, unless accompanied 
by an express agreement to condone. In such cases condonation can be 
made only after the cause of divorce has become complete as to the acts 
complained of. A fraudulent concealment by the condonee of facts con
stituting a different cause of divorce from the one condoned and existing at 
the time of condonation avoids suclt condonation. [Civ. C. 1877, § 61; R. C. 
1899, § 2748.] 

Supreme court reviews entire case. Condonatlon of cruelty by cohabitation. 
Revocation of condonatlon. Record remanded for judgment In lower court. Taylor 
v. Taylor, 5 N. D. 58, 63 N. W. 893; Gardner v. Gardner, 9 N. D. 192, 82 N. W. 872.

§ 4061. Revocation of condonation. Condonation is revoked and the
original cause of divorce revived : 

1. When the condonee commits acts constituting a like or other cause of
divorce: or, 

2. When the condonee is guilty of great conjugal unkindness, not
amounting to a cause of divorce, but sufficiently habitual and gross to show 
that thr conditions of condonation had not been accepted in good faith or 
not fulfilled. [Civ. C. 1877. § 61: R. C. 1899, § 2749.] 

§ 4062. Recrimination defined. Recrimination is a showing by the
defendant of any cause of divorce against the plaintiff in bar of the plaintiff's 
cause of divorce. Condonation of a cause of divorce shown in the answer 
�s a recriminatory defense is a bar to such defense, unless the condonation 
is revoked as above provided, or two years have elapsed after the condonation 
and before accruing or completion of the cause of divorce against which 
the recrimination is shown. [Civ. C. 1877, § 61; R. C. 1899, § 2750.] 

§ 4063. Adultery by husba.nd. When a. divorce is granted for the adultery
of the husband, the legitimacy of children of the marriage begotten of the 
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wife before the commencement of the action is not affected. [Civ. C. 1877, 
§ 62; R. C. 1899, § 2751.]

§ 4064. By wife. Legitimacy. When, a divorce is granted for the
adultery of the wife the legitimacy of children begotten of her before the 
commission of the adultery is not affected; but the legitimacy of other 
children of the wife may be determined by the court upon the evidence in 
the case. In every such case all children begotten before the commencement 
of the action are to be presumed legitimate until the contrary is sho-wn. 
[Civ. C. 1877, § 63; R. C. 1899, § 2752.] 

§ 4065. Time limited. A divorce must be denied when there is an unrea
sonable lapse of time before the commencement of the action. Unreasonable 
lapse of time is such a delay in commencing the action as establishes the 
presumption that there has been connivance, collusion or condonation of the 
offense, or full acquiescence in the same with intent to continue the marriage 
relation, notwithstanding the commission of the offense set up as a ground 
of divorce. The presumption arising from lapse of time may be rebutted 
by showing reasonable grounds for the delay in commencing the action. 
[ Civ. C. 1877, § 65; 1881, ch. 29, § 1; R. C. 1899, § 2753.] 

§ 4066. Only statutory limitations. There are no limitations of time for
commencing actions for divorce except such as are contained in the foregoing 
section. ICiv. C. 1877, § 66; R. C. 1895, § 2754.] 

§ 4067. Term of residence. A divorce must not be granted unless the
plaintiff has in good faith been a resident of the state for twelve months 
next preceding the commencement of the action and is a citizen of the 
United States or has declared his intention to become such. The provisions 
of this section shall not apply to any action for divorce in which the complaint 
shall have been :filed in the office of the clerk of the district court prior to 
the first day of July, 1899. [1899, chs. 75, 76; R. C. 1899, § 2755.] 

Residence construed to mean domicile. Good faith residence required. Mere 
temporary residence In state for divorce purposes Insufficient. Smith v. Smith, 7 
N. D. 404, 75 N. W. 783; Graham v. Graham, 9 N. D. 88, 81 N. W. 44; Smith v.
Smith, 10 N. D. 210, 86 N. W. 721.

Residence In good faith must be clearly shown. Grant v. Grant, 6 S. D. 147, 60 
N. W. 743. 

Can not acquire domlclle for divorce pending suit for divorce. See Strutwolf v. 
Strutwolf, 181 U. S. 179. 

§ 4068. Presumption of domicile. In actions for divorce the presumption
of law that the domicile of the husband is the domicile of the wife does not 
apply. After separation each party may have a separate domicile, depending 
for proof upon actual residence and not upon legal presumptions. [ Civ. C. 
1877, § 68; R. C. 1899, § 2756.] 

§ 4069. Affirmative proof required. No divorce can be granted upon the
default of the defendant, or upon the uncorroborated statement, admission 
or testimony of the parties, or upon any statement or :finding of fact made 
by a referee; but the court must in addition to any statement or :finding of 
the referee require proof of the facts alleged. [Civ. C. 1877, § 69; R. C. 
]899, § 2757.] 

Corroboration unnecessary where complaint alleges and answer admits facts. 
Clopton v. Clopton, 11 N. D. 212, 91 N. W. 46. 

ARTICLE 3.-GENERAL PROVISIONS. 

§ 4070. Maintenance. Though a judgment of divorce is denied the court
may in an action for divorce provide for the maintenance of a wife and her 
children, or any of them, by the husband. [Civ. C. 1877, § 70; R. C. 1899, 
§ 2758.]

A court In an action for separate maintenance may require defendant to provide
coun!!el fees and temporary support, though the allegations of the complaint are
denied. Milliron v. Milliron, 9 S. D. 181, 68 N. W. 286; Bueter v. Bueter, 1 S. D. 
D4, .ir; N. W. 208. 
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§ 4071. Alimony pending action. While an action for divorce is pending,
the court may in its discretion require the husband to pay as alimony any 
money necessary to enable the wife to support herself or her children, or 
to prosecute or defend the action. [Civ. C. 1877, § 71 ; R. C. 1899, § 2759 . ]  

Alimony or allowance for expenses wlll not be  allowed where marriage i s  denied 
in answer unti l  i t  is made fairly to appear to court that marital relations exist . 
Bardin v. Bardin ,  4 S. D. 305. 56 N. W. 1069 . 

Order for alimony does not preclude wife from asking, or court from m aking, 
further order .  Grant v. Grant, 5 S. D. 1 ,  57 N. W. 948. 

Order for temporary alimony must have been served on plalntllf personally to 
authorize dismissal of action for non-payment. Scott v .  Scott, 9 S. D.  125, 63 N. 
w. 194.

§ 4072. Custody of children. In an action for divorce the court may
before or after judgment give such direction for the custody, care and 
education of the children of the marriage as may seem necessary or proper 
and may at any time vacate or modify the same . [Civ. C. 1877, § 72 ; R. C. 
1899, § 2760. ] 

Allowance of alimony creates a valid obligation. Allison v. Allison, 5 S .  D. 216, 
58 N. W.  503. 

Court has power to modify decree for alimony when changed condit ions justify. 
Greenleaf v.  Greenleaf, 6 S.  D .  348, 61 N. W. 42. 

A l imony may be made in gross sum or by monthly payments. Wllllams v. W il
liams, 6 S. D. 284, Gl N. W. 38. 

Where homestead Is sold to pay alimony year's redemption shall be allowed. 

Harding v. Harding, 16 S. D.  400, 98 N .  W. 1080. 

§ 4073. Support. When a divorce is granted for an offense of the husband
the court may make such suitable allowance to the wife for her support 
during her life or for a shorter period as the court may deem just ; and 
when such divorce is granted for the offense of either the husband or wife, 
the court may compel such husband to provide for the maintenance of the 
children of the marriage, having regard to the circumstances of the parties 
respectively ; and the court may from time to time modify its orders in 
these respects. [ 1899, ch. 78 ; R. C. 1899, § 2761 . ]  

Divorce granted husband for  fault of wife, court has  no power to make allow
ance for support of w ife . Express contract to pay for support can not be enforced 
by contempt proceedings. Glynn v .  Glynn , 8 N. D .  233, 77 N. W. 594. 

For wrong of husband court may grant gross amount of al imony. DeRoche v 
DeRoche ,  12 N. D. 17, 94 N. W. 767. 

§ 4074. Security. Separate estate. Homestead. The court may require
the husband to give reasonable security for providing maintenance or making 
any payments required under the provisions of this chapter and may enforce 
the same by the appointment of a receiver or by any other remedy applicable 
to the case. But when the wife has a separate estate sufficient to give her 
a proper support, the court in its discretion may withhold any allowance 
to her out of the separate property of the husband. The court in rendering 
a decree of divorce may assign the homestead to the innocent party either 
absolutely or for a limited period according to the facts in the case and in 
consonance with the law relating to homesteads. The disposition of the 
homestead by the court and all orders and decrees touching the alimony 
and maintenance of the wife and for the custody, education and support of 
the children as above provided are subject to revision on appeal in all 
particulars, including those which are stated to be in the discretion of the 
court. [Civ. C. 1877, § 74 ; R. C. 1899, § 2762. ] 

Decree being silent u pon the subject, homestead remains in possession of party 
holding legal title, discharged of claims of other party. Rosholt v .  Mehus ,  3 N. D .  
513, 5 7  N .  W.  783. 

Wife acquires no right to homestead except by provisions of decree. Brady v. 
Kreuger, 8 S. D. 464, 66 N. W. 1083. 

Court may decree homestead to wife or may make a l imony l ien on same. Hard
ing v. Harding, 16 S .  D. 406, 92 N.  W. 1080. 
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C H A P T E R  6 .

HUSBAND AND WIFE. 

§ 4075. Mutual relations. Husband and wife contract toward each other
obligations of mutual respect, fidelity and support. [Civ. C. 1877, § 75 ; 
R. C. 1899, § 2763. )

§ 4076. Head of fa.mily. The husband is the head of the family. He
may choose any reasonable place or mode of living and the wife must 
conform thereto. [ Civ. C. 1877, § 76 ; R. C. 1899, § 2764. ] 

Head of famlly may be either husband or wife under certain circumstances. Neea 
v. Jones, 10 N. D. 587, 88 N. W. 706.

Wife may be head of family for homestead purposes. Linander v. Longstaff, 7
S. D. 157, 63 N. W. 775.

§ 4077. Duty to support. The husband must support himself and his wife
out of his property or by his labor. The wife must suupport the husband when 
he has not deserted her out of her separate property, when he has no 
separate property and he is unable from infirmity to support himself. [Civ. C. 
1877, § 77 ; R. C. 1899, § 2765. )  

§ 4078. Separate property. Dwelling. Except as mentioned in section
4077, neither the husband nor the wife bas any interest in the property 
of the other, but neither can be excluded from the other 's dwelling. [Civ. C. 
1 877, § 78 ; R. C. 1899, § 2766.) 

Wife not Hable for assault and battery committed by husband whlle In her 
employ. Curtis v. Dinneen, 4 Dak. 245, 30 N. W. 148. 

The fact that the husband gratuitously devotee his time and sklll to manage
ment of wife's land and farming operations does not vest In him title to crop. 
Olson v. O'Connor, 9 N. D. 5W, 84 N. W. 359. 

§ 4079. Rights and capacity of husband and wife. Either husband or
wife may enter into any engagement or transaction with the other, or with 
any other person, respecting property, which the other might, if unmarried. 
The wife after marriage has with respect to property, contracts and torts 
the same capacity and rights and is subject to the same liabilities as before 
marriage, and in all actions by or against her she shall sue and be sued in 
her own name. [1899, ch. 100 ; R. C. 1899, § 2767. ] 

Husband may be employed by wife as servant. Curtis v. Dinneen, 4 Dak. 245, 
30 N. W. 148. 

Wife joining In mortgage to secure notes given by husband not personally liable 
for debt. Peoples State Bank v. Frances, 8 N. D. 369, 79 N. W. 853. 

Husband may deal with wife In regard to property as a stranger. WllllaD18 v. 
Harris, 4 S. D. 22, 54 N. W. 926. 

Before husband's fraudulent Intent In transferring land to wife can be of 
avail, wife must have knowledge of such Intent. Bank v. O'Leary, 13 S. D. 204, 83 
N. W. 45 ; Hewitt v. Usher, 11 S. D. 512, 78 N. W. 993; Wllllams v. Harris, 4 S. D. 
22, 54 N. W. 926. 

A married woman ls liable on a note signed by her as surety for her husband, 
although she does not charge her separate estate with payment thereof. Colonial 
& U. S. Mortgage Co. v. Stevens, 3 N. D. 265, 55 N. W. 578 ; Colonial & U. S. 
Mortgage Co. v. Bradley, 4 S. D. 158, 5!'i N. W. 1108 ; Mlller v. Purchase, 5 S. D. 
232, 58 N. W. 5:16 : Granger v. Roll, 6 S. D. 611 , 62 N. W. 970. 

Husband may deed homestead direct to wife. Olson v. O'Connor, 9 N. D. 504, 
84 N. W. 350 : Johnson v. Brauch, 9 S. D. 116, 68 N. W. 173. 

Transfer of homestead to wife without consideration to defraud creditors held 
void. Kettleschlager v. Ferrick , 12 S. D. 455, 81 N. W. 889. 

A husband has a right to pay his wife an honest debt In an honest manner. 
Garvin v. Pettee, 15 S. D. 2H6. 

§ 4080. Cannot alter relations. A husband and wife cannot by any con
tract with each other alter their marital relations, except that they may 
agree in writing to an immediate separation and may make provision for the 
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support of either of them and of their children during such separation. 
[Civ. C. 1877, § 80 ; R. C. 1895, § 2768. ) 

By contract to live separate and apart husband and wife may release all Interests 
In property possessed, or to be acquired. Aspey v. Barry, 13 S. D. 220, 83 N. 
W. 91.

§ 4081. Separation. The mutual consent of the parties is a sufficient
consideration for such an agreement as is mentioned in the last section. 
[Civ. C. 1877, § 81 ; R. C. 1899, § 2769. ] 

§ 4082. Separate and mutual rights. Neither the husband nor the wife,
as such, is answerable for the acts of the other. 

2. The earnings of the wife are not· liable for the debts of the husband
and the earnings and accumulations of the wife and of her minor children 
living with her or in her custody, while she is living separate from her 
husband, are the separate property of the wife. 

3. The separate property of the husband is not liable for the debts of the
wife contracted before the marriage. 

4. The separate property of the wife is not liable for the debts of her
husband, but is liable for her own debts contracted before or after marriage. 

5. No estate is allowed the husband as tenant by courtesy upon the death
of his wife, nor is any estate in dower allotted to the wife upon the death 
of her husband. [Civ. C. 1877, § 83 ; 1893, ch. 52, § 2 ;  R. C. 1899, § 2770. ] 

Wife not liable for husband's torts. Curtis v. Dinneen, 4 Dak. 245, 30 N. W. 148. 
The estate of dower and courtesy unknown to our Jaws, nor have we any estate 

that corresponds therewith. Fore v. Fore, 2 N. D. 260, 50 N. W. 712. 
Fact that wife, with knowledge of husband sells Intoxicating l iquors at home, 

does not relieve husband from llablllty. State v. Rozum, 8 N. D. 548, 80 N. W. 
47i ; State v. Ekanger, 8 N. D. 559, 80 N. W. 482. 

Divorced husband of a testatrtx, having custody and control of chfld, has no 
Interest In wife's property, except as contingent on child's death. Halde v. Schultz, 
li S. D. 465. 

Husband and wife contract as Individuals. Colonial & U. S. Mortgage Co. v. 
Bradley, 4 S. D. 158, 55 N. W. 1108. 

For exemption from liability of wife for crime committed in presence of husband, 
see Neys v. Taylor, 12 S. D. 488, 81 N. W. 901 . 

§ 4083. Wife's necessaries. If the husband neglects to make adequate
provision for the support of his wife, except in the cases mentioned in the 
next section, any other person may in good faith supply her with artides 
necessary for her support and recover the reasonable value thereof from the 
husband. [Civ. C. 1877, § 84 ; R. C. 1899, § 2771.) 

§ 4084. Abandonment. Sepe.ration. A husband abandoned by his wife
is not liable for her support until she offers to return, unless she was justified 
by his misconduct in abandoning him ; nor is he liable for her support when 
�he is living separate from him by agreement, unless such support is stipulated 
in the agreement. [ Civ. C. 1877, § 85 ; R. C. 1899, § 2772. ]  · 

§ 4085. Transfer of property when a.ba.ndoned. In case the husband or
wife abandons the other and removes from the state and is absent therefrom 
for one year without providing for the maintenance and support of his or 
her family, or is sentenced to imprisonment either in the county •jail or 
penitentiary for the period of one year or more, the district court of the 
county or judicial subdivision where the husband or wife so abandoned, or 
not in prison, resides may, on application by affidavit of such husband or wife, 
setting forth fully the facts, supported by such other testimony as the court 
may deem necessary, authorize him or her to manage, control , sell or incumber 
the property of the said husband or wife for the support and maintenance 
of the family and for the purpose of paying debts contracted prior to such 
abandonment or imprisonment. Notice of such proceedings shall be given 
the opposite party and shall be served as summons is served in ordinary 
11ctions. [ 1883, ch. 68, § 1 ;  R. C. 1899, § 2773.] 

§ 4086. Contracts binding on both. All contracts, sales or incumbrances
made either by the husband or the wife by virtue of the power contemplated 
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and granted by order of the court as provided in the preceding section, shall 
be binding on both, and during such absence or imprisonment the person 
acting under such power may sue and be sued thereon, and for all acts done 
the property of both shall be liable, and execution may be levied or attachment 
issued thereon according to statute. No suit or proceedings shall abate or 
be in anywise affected by the return or release of the person confined, but 
he or she may be permitted to prosecute or defend jointly with the other. 
11883, ch. 68, § 2 ;  R. C. 1899, § 2774. ] 

§ 4087. When order set aside. The husband or wife affected by the
proceedings contemplated in the two preceding sections may have the order 
or decree of the court set aside or annulled by affidavit of such party, setting 
forth fully the facts and supported by such other testimony as the court 
shall deem proper. Notice of such proceedings to set aside and annul such 
order must be given the person in whose favor the same was granted and 
shall he served as summons is served in ordinary actions. The setting aside 
of such decree or order shall in no wise affect any act done thereunder. 
[1883, ch. 68, § 3 ;  R. C. 1899, § 2775. ] 

C H A P T E R  7 .

PARENT AND CHILD. 

§ 4088. Legitimacy presumed. All children born in wedlock are presumed
to be legitimate. [ Civ. C. 1877, § 86 ; R. C. 1899, § 2776. ]  

§ 4089. Children born after dissolution of maniage or before wedlock.
All children of a woman who has been married born within ten months after 
the dissolution of the marriage are presumed to be legitimate children of 
that marriage. A child horn before wedlock becomes legitimate by the sub
sequent marriage of its parents. [Civ. C. 1877, § 87 ; R. C. 1899, § 2777. ] 

§ 4090. Who may dispute presumption. The presumption of legitimacy
can be disputed only by the husband or wife or the descendent of one or both 
of them. Illegitimacy in such case may be proved like any other fact. 
[Civ. C. 1877, § 88 ; R. C. 1899, § 2778.] 

§ 4091. Both parents support children. The parent entitled to the custody
of a child must give him support and education suitable to his circumstances. 
If the support and education which the father of a legitimate child is able 
to give are inadequate, the mother must assist him to the extent of her 
ability. [Civ. C. 1877, § 89 ; R. C. 1899, § 2779. ] 

Statutory duty not changed by decree of divorce of parents. Glynn v. Glynn, 8 
N. D. :l33, 77 N. W. 004.

§ 4092. Who entitled to the custody of a child. The father of a legiti
mate unmarried minor child is entitled to its custody, services and earnings ; 
but he cannot transfer such custody or services to any other person except 
the mother without her written consent, unless she has deserted him or is 
living separate from him by agreement. If the father is dead or is unable 
or refuses to take the custody or has abandoned his family the mother is 
entitled thereto. [Civ. C. 1877, § 90 ; R. C. 1899, § 2780. ] 

§ 4093. Of illegitimate child. The mother of an illegitimate unmarried
minor is entitled to its custody, services and earnings. [Civ. C. 1877, § 91 ; 
R. C. 1899, § 2781 . ]

§ 4094. Allowance to parent. The district court may direct an  allowance
to be made to a parent of a child out of its property for its past or future 
support and education on such conditions as may be proper, whenever such 
direction is for its benefit. [Civ. C. 1877, § 92 ; R. C. 1899, § 2782. ] 

§ 4095. Control of property. The parent as such has no control over the
property of the child. [Civ. C. 1877, § 93 ; R. C. 1899, § 2783. ]  
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§ 4096. Pa.rental abuse. The abuse of parental authority is  the subject of
judicial cognizance in a civil action in the district court brought by the child, 
or by its relatives within the third degree, or by the officers of the poor where 
the child resides ; and when the abuse is established, the child may be freed 
from the dominion of the parent and the duty of support and education 
enforced. [Civ. C. 1877, § 94; R. C. 1899, § 2784. ) 

§ 4097. When parent's authority ceases. The authority of a parent ceases :
1. Upon the appointment by a co\ll't of . a guardian of the person of the

child; 
2. Upon the marriage of the child ; or,
3. Upon its attaining majority. [Civ. C. 1877, § 95; R. C. 1899, 2785.]
§ 4098. Action for support of child. If a parent chargeable with the sup

port of a child dies, leaving it chargeable upon the county and leaving an 
estate sufficient for its support, the county commissioners of the county 
in the name of the county may claim provision for its support from the parent 's 
estate by civil action, and for this purpose may have the same remedies as 
any creditor against that estate and against the heirs, devisees and next of kin 
of the parent. [Civ. C. 1877, § 96; R. C. 1895, § 2786. ] 

§ 4099. Support of poor. It is the duty of the father, the mother and the
children of any poor person who is unable to maintain himself by work, to 
maintain such person to the extent of their ability. The promise of an 
adult child to pay for necessaries previously furnished to such parent is 
binding. [Civ. C. 1877, § 97; R. C. 1899, § 2787. ] 

While statute does not provide for enforcing future maintenance, county may 
recover against children for necessaries furnished Indigent parents. McCook Co. 
v. Kammoss, 7 S. D. 558, 64 N. W. 1123.

§ 4100. Neglect of child. If a parent neglects to provide articles necessary
for his child, who is under his charge, according to his circumstances, a third 
person may in good faith supply such necessaries and recover the reasonable 
value thereof from the parent. [Civ. C. 1877, § 98; R. C. 1899, § 2788.) 

§ 4101. Parent when not liable. A parent is not bound to compensate the
other parent or relative for the voluntary support of his child without an 
agreement for compensation, nor to compensate a stranger for the support 
of a child who has abandoned the parent without just cause. [Civ. C. 1877, 
§ 99; R. C. 1899, § 2789. )

Duty on plalntlff to establish agreement by preponderance of the evidence. Under
common law not liable for support ot minor child to relative. Flugel v. Henschel, 
6 N. D. 200, 69 N. W. 195.

§ 410'2. Support of stepchildren. A husband is not bound to maintain his
wife 's children by a former husband; but if he receives them into his family 
and supports them, it is presumed that he does so as a parent and when such 
iR the case, they are not liable to him for their support, nor he to them for their 
services. [ Civ. C. 1877, § 100 ; R. C. 1899, § 7890. ] 

§ 4103. After majority. When a child after attaining majority continues
to serve and to be supported by the parent, neither pa·rty is entitled to com
pensation in the absence of an agreement therefor. [Civ. C. 1877, § 101 ; R. C. 
1899, § 2791. ] 

Evidence of contract must be positive and direct. Contract not Implied from 
fact that grandson lived with grandfather. Murphy v. Murphy, 1 S. D. 316, 47 N. 
W. 142.

§ 4104. Child 's earnings. The parent, whether solvent or insolvent, may 
�elinquish to the child the right of controlling him and receiving his earn
ings. Abandonment by the parent is presumptive evidence of such relin
quishment. [Civ. C. 1877, § 102 ; R. C. 1899, § 2792. ) 

§ 4105. Wages paid. The wages of a minor employed in service may be
paid to him or her until the parent .or guardian entitled thereto gives the 
employer notice that he claims such wages. [ Civ. C. 1877, § 103 ; R. C. 1899, 
§ 2793. )
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§ 4106. Change of residence. A parent entitled to the custody of a child
has a right to change his residence, subject to the power of the district court 
to restrain a removal which would prejudice the rights or welfare of the 
child. [Civ. C. 1877, § 104, R. C. 1899, § 2794. ] 

§ 4107. Not liable for acts of other. Neither parent nor child is an
swerable as such for the act of the other. [Civ. C. 1877, § 105 ; R. C. 1899, 
�795. ] 

Father liable for continued known negllgent acts of son. Johnson v. Glidden, 11 
S. D. 236, 76 N. W. 933.

§ 4108. Custody of father and mother. The husband and father as such
has no rights superior to those of the wife and mother in regard to the care, 
custody, education and control of the children of the marriage, while such 
husband and wife live separate and apart from each other ; and when they 
so live in a state of separation without being divorced, the district court or 
judges thereof upon application of either may grant a writ of habeas corpus 
to inquire into the custody of any minor unmarried child of the marriage, 
and may award the custody of such child to either for such time and under 
such regulations as the case may require. The decision of the court or judge 
must be guided by the rules prescribed in section 4129. [Civ. C. 1877, § 106 ; 
R .  C. 1895, § 2796. ] 

C H A P T E R  8 .

ADOPTION. 

§ 4109. Adoption of minor. Any minor child may he adopted by any
adult person in the cases and subject to the rules prescribed in this chapter. 
[ Civ. C. 1877, § 107 ; R. C. 1899, § 2797.] 

Adopted child stands In same relation to parent as natural child. Under a con
t ract with mother of child, person adopting such child cannot deprive him of right 
to share in property at death of person so adopting. Quinn v. Quinn, 5 S. D. 328, 
GS N. W. 808. 

§ 4110. Relative age limited. A person adopting a child must be at least
ten years older than the person adopted. [Civ. C. 1877, § 108 ; R. C. 1899, 
§ 2798. ]

§ 4111. Consent of husband and wife. A married man not lawfully separ
ated from his wife cannot adopt a child without the consent of his wife, nor can 
a married woman not thus separated from her husband without his consent ; 
provided the husband or wife not consenting is capable of giving such 
consent. [Civ. C. 1877, § 109 ; R. C. 1899, § 2799.] 

§ 4112. Consent of parents or guardian. A legitimate child cannot be
adopted without the consent of its parents, if living, nor an illegitimate child 
without the consent of its mother, if living, except that such consent is not 
necessary from a parent deprived of civil rights, or adjudged guilty of 
adultery or cruelty, and for either cause divorced, or from a parent adjudged 
to be an habitual drunkard, or of unsound mind, or who has been judicially 
deprived of the custody of the child on account of cruelty or neglect. In 
case the child has no parent living, or the consent of the parent living is 
not necessary under the provisions of this section, consent to the adoption 
may be given by the guardian, if the chi ld has a guardian, and if there is no 
�nardian, consent to the adoption may be given by the person having the 
1· 1 1stody of the child, or by the next of kin of the child residing in this state ; 
pro\' i cled, however, that if a child under the age of four years, who has been 
in the sole care of persons other than its parents, with or without their con
sent and approval, for the period of two years or over, whose parent or 
pa rents have refused or neglected to support such child, then and in such 
ease i t  may be legally adopted by the persons so having the custody of such 
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child, by first obtaining the consent of the mother, or upon due proof of the 
facts of the parent or parents having refused to support such child for a 
period above specified, then such child may be adopted without the consent 
of such parent or parents. [ Civ. C. 1877, § 110 ; 1891, ch. 4, § 2 ;  R. C. 1895, 
§ 2800 ;  1903, ch. 124.]

, Where 1t appears to court that mother has abandoned Ulegttlmate child, conaent 
not required. Richards v. Matteson, 8 S. D. 77, 65 N. W. 428. 

§ 4113. When child must consent. The consent of a child, if over the age
of ten years, is necessary to its adoption. (Civ. C. 1877, § 111 ; 1891, ch. 4, 
§ 3 ;  R. C. 1895, § 2801.]

§ 4114. Petition for adoption. .A:ny inhabitant of this slate may petition
the district court or county court having increased jurisdiction in the county 
of his residence for leave to adopt a child not his own, and if desired for 
a change of the child 's name ; but such petition by a person having a husband 
or wife shall not be granted unless the husband or wife joins therein. [1897, 
ch. 1 ;  R. C. 1899, § 2802.) 

§ 4115. Proceedings on hearing. Decree. If upon the hearing of the
petition so presented and consented unto as aforesaid, the court shall be satis
tied of the identity and relations of the persons concerned, and that the peti-
tioner is or, in case of husband and wife, that the petitioners are of sufficient 
ability to bring up the child and to furnish him suitable nurture and educa
tion and that it is fit and proper that the petition for leave to adopt such child 
be granted, a decree shall be made, setting forth the facts and ordering that 
from and after the date of the decree the child shall be deemed and taken 
to be the child of the petitioner or petitioners, and the court may if desired 
in and by the same decree change the name of such child. [1891, ch. 4, § 5 ;  
R. C. 1899, § 2803.]

§ 4116. Status of adopted chil�. The child so adopted shall be deemed;
as respects all legal consequences and incidents of the natural relation of 
parent and child, the child of such parent or parents by adoption the same as 
if he had been born to them in lawful wedlock. [1891, ch. 4, § 6 ; R. C. 1895, 
§ 2804.]

§ 4117. Eft'ect of decree. The natural parents of such child shall be de
prived by the decree aforesaid of all legal rights respecting the child and such 
child shall be free from all obligations of maintenance and obedience respect
ing his natural parents. [1891, ch. 4, § 7 ;  R. C. 1899, § 2805.] 

§ 4118. filegitimate child. The father of an illegitimate child by publicly
�cknowledging it as bis own, receiving it as such with the consent of his wife 
if he is married, into his family, and otherwise treating it as if it was a 
legitimate child, thereby adopts it as such, and such child is thereupon deemed 
!or all purposes legitimate from the time of its birth. The foregoing provis
ions of this chapter do not apply to such an adoption. [ Civ. C. 1877, § 116 ;
R. C. 1899, § 2806. ]

Must be  domiciled within state when adoption occurs. Same in legal effect as
adoption by decree of court. Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856.

C H A P T E R  9 .

GUARDIAN AND WARD. 

§ 4119. Guardian defl.ned. A guardian is a person appointed to take care
of the person or property of another. [ Civ. C. 1877, § 117; R. C. 1899, § 2807.) 

§ 4120. Ward defl.ned. The person over whom, or over whose property 
a guardian is appointed, is called his ward. [ Civ. C. 1877, § 118; R. C. 1899
§ 2808.]
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§ 4121. Guardians classifl.ed. Guardians are either :
1. General ; or,
2. Special. [Civ. C. 1877, § 119 ; R. C. 1899, § 2809. )
§ 4122. General guardian. A general guardian is a guardian of the person,

or of all the property of the ward within this state, or of both. [Civ. C. 
1877, § 120 ; R. C. 1899, § 2810. ) 

§ 4123. Special guardian. Every other is a special guardian. [ Civ. C.
1877, § 121 ; R. C. 1899, § 2811. )  

§ 4124. Bow guardian appointed. A guardian of the person or estate or
of both of a child born, or likely to be born, may be appointed by will or by 
deed, to take e�ct upon the death of the parent appointing : 

1. If the child is legitimate, by the father with the written consent of the
mother or by either parent, if the other is dead or incapable of consent. 

2. If the child is illegitimate, by the mother. [Civ. C. 1877, § 122 ; R. C.
1899, § 2812. ) 

§ 4125. No power without appointment. No person, whether a parent or
otherwise, has any power as a guardian of property except by appointment 
as hereinafter provided. [Civ. C. 1877, § 123 ; R. C. 1899, § 2813. ) 

§ 4126. Jurisdiction in county court. A guardian of the person or prop
erty or both of a person residing in this state, who is a minor or of unsound 
mind, may be appointed in all cases, other than those named in section 4124, 
by the county court as provided in the probate code. [Civ. C. 1877, § 124 ; 
R. C. 1899, § 2814. )

§ 4127. Guardian of nonresident. A guardian of the property within this
state of a person not residing therein who is a minor or of unsound mind 
may be appointed by the county court. [Civ. C. 1877, § 125 ; R. C. 1899, 
§ 2815. )

§ 4128. Court appointing has exclusive jurisdiction. In all cases the court
making the appointment of a guardian h&s exclusive jurisdiction to control 
him. [Civ. C. 1877, § 126 ; R. C. 1899, § 2816.) 

§ 4129. Rules in appointing. In awarding the custody of a minor or in
appointing a general guardian the court or judge is to be guided by the 
following considerations : 

1. By what appears to be for the best interests of the child in respect to its
temporal and its mental and moral welfare ; and if the child is of sufficient 
age to form an intelligent preference, the court or judge may consider that 
preference in determining the question. 

2. As between parents adversely claiming the custody or guardianship,
neither parent is entitled to it as of right, but, other things being equal1 
if the child is of tender years, it should be given to the mother ; if it is of an 
age to require education and preparation for labor or business, then to the 
father. [Civ. C. 1877, § 127 ; R. C. 1899, § 2817.] 

Appointment of guardian is in discretion of court. On appeal circuit court should 
retry case and pronounce judgment. Engle v. Yorks, 7 S. D. 254, 64 N. W. 132. 

§ 4130. Preference between two equally entitled. Of two persons equally
entitled to the custody in other respects preference is to he given as follows : 

1. To a parent.
2. To one who was indicated by the wishes of a deceased parent.
3. To one who already stands in the position of a trustee of a fund to be

applied to the child 's support. 
4. To a relative. [Civ. C. 1877, § 127 ; R. C. 1899, § 2818. ]

Interest and welfare of child best promoted by guardianship of parents. Parental
relations not to be disturbed unless well being of child requires ft. Engle v. Yorks, 
7 S. D. 254, 64 N. W. 132. 

§ 4131. Guardian's power. A guardian appointed by a court has power
over the person and property of the ward unless otherwise ordered. [ Civ. C. 
1877, § 128 ; R. C. 1899, § 2819. ) 
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§ 4132. Power of guardian of the person. A guardian of the person is
charged with the custody of the ward and must look to his support, health 
and education. He may fix the residence of the ward at any place within 
the state, hut not elsewhere without the permission of the court. [Civ. C. 
1877, § 129 ; R. C. 1899, § 2820. ) 

§ 4133. Of the property. A guardian of the property must keep safely the
property of his ward. He must not permit any unnecessary waste or destruc
tion of the real property nor make any sale of such property without the order 
of the county court, but must, so far as it is in his power, maintain the same 
with its buildings and appurtenances out of the income or other property 
of the estate and deliver it to the ward at the close of his guardianship in 
as good condition as he received it. [Civ. C. 1877, § 130 ; R. C. 1899, § 2821.l 

Order of court required before guardian can Invest, lease or loan property of 
ward. Dalrymple v. Loan Qo., 9 N. D. 306, 83 N. W. 245. 

§ 4134. Nature of the relation. The relation of guardian and ward is con
fidential and is subject to the provisions of the chapter on trusts. [Civ. C. 
1877, § 131 ; R. C. 1899, § 2822.) 

§ 4135. Guardian controlled by court. In the management and disposition
of the person or property committed to him a guardian may be regulated and 
co�trolled by the court. [Civ. C. 1877, § 132 ; R. C. 1899, § 2823. ] 

§ 4136. Joint guardians. On the death of one of two or more joint guard
ians the power continues to the survivor until a further appointment is made 
by the court. [Civ. C. 1877, § 133 ; R. C. 1899, § 2824. ] 

§ 4137. Causes for removal. A guardian may be removed by the county
court for any of the following causes : 

1. For abuse of his trust.
2. For continued failure to perform his duties.
3. For incapacity to perform its duties.
4. For gross immorality.
5. For having an interest adverse to the faithful performance of his duty.
6. For removal from the state.
7. In the case of a guardian of the property, for insolvency ; or
8. When it is no longer proper that the ward should he under guardian

ship. [Civ. C. 1877, § 134 ; R. C. 1899, § 2825. ) 
Children's home �ssoclatlon occupies position of guardian. Court may order 

children returned to parent. Residence of father resJdencj! of chlldren for 
jurisdictional purposes of county court. McFall v. Simmons, 12 S. D. 562, 81 N. 
W. 898.

Jurisdiction of court continued through infancy of minor. Children's home
society occupies legal relation of substitute as temporary guardian. Order for 
removal denied on petition of parent leading an immoral life. State ex rel Kol v. 
Home Society, 10 N. D. 493, 88 N. W. 273. 

§ 4138. When power of parental guardian superseded. The power of a
guardian appointed by a parent is superseded : 

1. By his removal as provided in the last section ; or,
2. By the solemnized marriage of the ward ; or,
3. By the ward 's attaining majority. [Civ. C. 1877, § 135 ; R. C. 1899,

§ 2826. )
§ 4139. When power of court guardian suspended. The power of a guard

ian appointed by a court is suspended only : 
1. By order of the court ; or,
2. If the appointment was made solely because of the ward 's minority,

by his attaining majority ; or, 
3. The guardianship over the person of the ward, by the marriage of the

ward. [Civ. C. 1877, § 136 ; R. C. 1899, § 2827. ] 
§ 4140. Ward's power on majority. After the ward has come to his

majority he may settle accounts with his guardian and give him a release, 
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which is valid if obtained fairly and without undue influence. [Civ. C. 1877, 
§ 137 ; R. C. 1899, § 2828. ]
· § 4141. When discharge granted. A guardian appointed by a court is
not entitled to his discharge until one year after the ward 's majority. [Civ.
C. 1877, § 138 ; R. C. 1899, § 2829. ]

§ 4142. Asylum for persons of unsound mind. A person o f  unsound mind
may be placed in an asylum for such persons upon the order of the county 
court of the county in which he resides, as follows : 

1. The court must be satisfied by the oath of two reputable physicians
that such person is of unsound mind and unfit to be at large. 

2. Before granting the order the judge must examine the person himself
or, if that is impracticable, cause him to be examined by an impartial person 
duly sworn for that purpose. 

3. After the order is granted the person alleged to be of unsound mind,
his or her husband or wife or relative to the third degree, may appeal to the 
district court and demand therein an investigation before a jury, which must 
be  substantially in all respects conducted as under an inquisition of lunacy. 
l Civ. C. 1877, § 139 ; R. C. 1899, § 2830. ]

C H A P T E R  1 0 .

MASTER AND SERVANT. 

§ 414-3. Apprenticeship authorized. Male minors and unmarried females
under the age of eighteen years, with the consent of the persons or officers 
hereinafter mentioned, may bind themselves by a writing called an indenture as
fully as if they were of age to serve as clerks, apprentices or servants in a
particular calling until majority or for any shorter time. [Civ. C. 1877, 
§ 140 ; R. C. 1895, § 2831 . ]

§ 4144. By whom consent given. Consent to an indenture of apprentice
ship must be given by certificate at the end thereof, or indorsed thereon , 
signed : 

1 . By the father and mother of the apprentice.
2. If the father lacks capacity to consent, or bas abandoned or neglected

to provide for the family, or is dead, and no testamentary guardian or 
executor has been appointed by him with power under the will to  bring up 
the child to a calling, and a certificate of such fact is indorsed on the inden
ture by a justice of the peace of the county, then by the mother. 

3. If the father is dead and such guardian or executor bas been appointed
by him, then by such guardian or executor. 

4. If the mother is dead or lacks capacity to consent, then by the father.
5. If there is no parent of capacity to consent and no such executors,

then by the guardian ; or, 
6 . If there is no such parent, executor or guardian , then by the county com

missioners of the county, or by any two justices of the peace of the county, 
or by the county judge. [Civ. C. 1 877, § 141 ; R. C. 1899, § 2832. ] 

§ 4146. Liability on breach of contract. A parent, executor or guardian,
consenting to an indenture is not liable for a breach thereof by the appren
tice, unless the indenture or consent expresses an intention to bind him there
for. [Civ. C. 1877, § 142 ; R. C. 1899, § 2833. ] 

§ 4146. Poor may be bound. Any child who is chargeable , or whose
parents are chargeable ,  to a county may be bound to service until attaining 
majority by the county commissioners as provided in this chapter ;  but such 
binding by such county commissioners must be ,vitb the consent in writing 
of the county judge of the county. [Civ. C. 1877, § 143 ; R .  C. 1895, § 2834. ] 
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§ 4147. Indian child. No child of an Indian woman can be bound under
this chapter, except in the presence and with the consent of a justice of the 
peace ; and his certificate of consent must be filed with the county judge 
of the county where the indenture is executed. [Civ. C. 1877, § 144 ; R. C. 
1899, § 2835. ] 

§ 4148. Indenture must state age. In every indenture of apprenticeship
the age of the apprentice must be stated, and such statement is presumptive 
evidence thereof ; and before an officer executes an indenture or consents 
thereto, he must inform himself of the age of the apprentice. [Civ. C. 1877, 
§ 145 ; R. C. 1899, § 2836.]

§ 4149. Consideration. If there is any pecuniary consideration for an in
denture of apprenticeship on either part it must be stated therein. [Civ. C. 
1 877, § 146 ; R. C. 1899, § 2837.] 

§ 4150. Education required. The indenture shall also contain an agree
ment on the part of the person to whom such child shall be bound, that he will 
�ause such child to be instructed to read and write and to be taught the general 
rules of arithmetic or, in lieu thereof, that he will send such child to school 
three months of each year of the period of indenture ; and that he will give him 
a new Bible at the expiration of his term of service. [Civ. C. 1877, § 147 ; 
R. C. 1899, § 2838. ]

§ 4151. Filing COUllterpa.rt. Every officer executing an indenture of ap
prenticeship must file a counterpart thereof with the county judge of the 
county in which he is an officer. [Civ. C. 1877, § 148 ; R. C. 1899, § 2839.] 

§ 4152. Immigrant minor. An immigrant minor may bind himself to
service until he attains majority, or for a shorter term, in such manner as 
may be prescribed by the law of the country in which the contract is made. 
If the indenture is made for the purpose of enabling him to pay his passage 
to this country it may be for the term of one year, although such term ex
tends beyond his majority ; but in no case for a longer term. [Civ. C. 1877, 
§ 149 ; R. C. 1899, § 2840.]

§ 4153. Acknowledgment. Every indenture under section 4152 must
be duly acknowledged by the minor on a private examination before a county 
judge or a justice of the peace, and a certificate of the acknowledgment, 
showing that the same was made freely, must be indorsed upon the contract. 
[Civ. C. 1877, § 150 ; R. C. 1899, § 2841.] 

§ 4154. .A.asignment &llowed. The master under an indenture specified in
section 4152 may assign it by writing indorsed thereon and with the approval 
also indorsed of a magistrate mentioned in section 4153. [Civ. C. 1877, § 151 ; 
R. C. 1899, § 2842.]

§ 41titi. When indenture void. No indenture or contract for the service
of an apprentice is binding upon him unless made as hereinbefore prescribed. 
[Civ. C. 1877, § 152 ; R. C. 1899, § 2843.] 

§ 4156. Duty of COUllty commissioners. The county commissioners must
see that every apprentice or other servant in their respective counties is prop
erly treated, and that . the terms of the contract are fulfilled in his favor ; 
and it is their duty to redress any grievance of such persons in the manner 
prescribed by law. [Civ. C. 1877, § 153 ; R. C. 1895, § 2844. ] 

§ 41157. Penalty for willful absence. If an apprentice for whose instruc
tion the master receives no pecuniary consideration willfully absents himself 
from service without leave, he may be compelled to serve double the time 
of such absence unless he makes satisfactiln for tlie injury ; but such additional 
term of service cannot extend more than three years beyond the original term. 
[Civ. C. 1877, § 154 ; R. C. 1895, § 2845. ] 

§ 4158. Free vocation. No person may accept from an apprentice or ser
vant an agreement, oath or promise not to exercise his vocation in any par
ticular place ; nor may any person exact from an apprentice or servant any con-
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sideration for exercising his vocation in any place after his term of service 
has expired. [Civ. C. 1877, § 155 ; R. C. 1899, § 2846.] 

§ 4159. Penalty for restraint. A:Ily consideration exacted contrary to the
last section may be recovered back with interest, and every person accepting
such agreement or exacting such consideration is liable to the apprentice
or servant in a penalty of one hundred dollars. [ Civ. C. 1877, § 156 ; R. C. 1899,
§ 2847.]

§ 4160. Deceased master. The executors or administrators of the master
of any apprentice bound by officers of the poor may assign the indenture 
with the written consent of the apprentice, acknowledged before a justice 
of the peace. [Civ. C. 1877, § 157 ; R. C. 1899, § 2848. ] 

§ 4161. Consent to assignment. If an apprentice refl.l$es consent to an
assignment under the last section, the county or district court may authorize 
such assignment without his consent, upon application after fourteen days ' 
notice to the apprentice or to his parents or guardian, if he has any in the 
county. [Civ. C. 1877, § 158 ; R. C. 1899, § 2849. ] 

C H A P T E R  1 1 .

CORPORATIONS. 

ARTICLE 1.-THE CREATION OF CORPORATIONS. 

§ 4162. Corporation defined. A corporation is a creature of the law,
having certain powers and duties of a natural person. Being created by the 
law, it may continue for any length of time which the law prescribes. [Civ. C. 
J 877, § 373 ; R. C. 1899, § 2850. ] 

§ 4163. Reserved power of legislative assembly. Every grant of corporate
power is subject to alteration, suspension or repeal in the discretion of the 
l egislative assembly. [Civ. C. 1877, § 375 ; R. C. 1899, § 2851.]

§ 4164. Collateral inquiry prohibited. The due incorporation of any com
pany, claiming in good faith to be a corporation under this chapter, and doing 
business as such, or its right to exercise corporate powers shall not be inquired 
into collaterally in any prh·atP. action to which such de facto corporation may 
be a party. f Civ. C. 1877, § 376 ; R. C. 1899, § 2852. ] 

Person contracting with corporation as such estopped to deny Its corporate 
existence. School District v. Alderson, 6 Dak. 149, 41 N. W. 466 ; Building & Loan 
Association v. Chamberlain, 4 S. D. 271 ; Wright v. Lee, 2 S. D. 596, 617, 51 N. W. 
706. 

Can be attacked only In proceedings Instituted by state. Gilbert v. Hole, 2 S. 
D. 164, 49 N. W. 1.

Where there Is no law under which corporation may exist, validity of corporate
existence may be attacked collaterally. Applies only to de facto corporations. 
Davis v. Stevens ( S. D. case) , 104 Fed. 235. 

§ 4165. Name required. Every corporation must have a corporate name
which it has no power to change unless expressly authorized by law ; but 
the misnomer of a corporation in any written instrument does not invalidate 
the instrument if it can be reasonably ascertained from it what corporation is 
intended. [Civ. C. 1877, § 377 ; R. C. 1899, § 2853. ] 

§ 4166. Corporations classified. Corporations are either :
1. Public ; or,
2. Private. [Civ. C. 1877, § 378 �R. C. 1899, § 2854. ]
§ 4167. Public, how regulated. Public corporations are formed or or

ganized for the government of a portion of the state. Such corporations are 
regulated by the political code or by local statute. [Civ. C. 1877, § 379 ; R. C. 
1899, § 2855. ] 

State Is body politic and not a public corporation. State v. Taylor, 7 S. D. Ci38, 
64 N. W. 548. 
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§ 4168. Private. Purposes. All corporations not public are private.
Private corporations may be formed for any purpose for which individuals 
may lawfully associate themselves. [Civ. C. 1877, § 380 ; R. C. 1895, § 2856.) 

Life Insurance association, whose membership ls restricted to members of cer
tain fraternal society, ls a corporation . .  Masonic Association v. Taylor, 2 S. D. 324, 
50 N. W. 93. 

§ 4169. Articles. The instrument by which a private corporation is formed
is called "Articles of Incorporation. " [Civ. C. 1877, § 381 ; R. C. 1895, 
§ 2857. ]

§ 4170. How formed. Private corporations may be formed by the volun
tary association of three or more persons, except as otherwise expressly pro
vided, upon compJying with the provisions of this chapter. [Civ. C. 1877, 
§ 384 ; 1887, ch. 35, § 1 ; 1893, ch. 39, § 1 ; R. C. 1895, § 2858 . ]

§ 4171. Religious and charitable limited. No corporation or association
for religious or charitable purposes shall acquire or hold real estate in this 
state of greater value than one hundred thousand dollars. [ 1899, ch. 53 ; 
R. C. 1899, § 2859. )

§ 4172. Penalty for violating last section. All real estate acquired or
held by such corporations contrary to the provisions · of the last section shall 
be forfeited and escheat to the state ; but existing vested rights in real 
estate shall not be impaired by the provisions of this section. [Civ. C. 1877, 
§ 385 ; R. C. 1895, § 2860. ]

§ 4173. Contents of articles. The articles of incorporation must set forth :
1. The name of the corporation.
2. The purpose for which it is formed.
3. The place where its principal business is to be transacted.
4. The term for which it is to exist.
5. The number of its directors or trustees and the names and residences

of those who are to serve until their successors are elected and qualified. 
6. If there is a capital stock, its amount and the number of shares into

which it is divided. [Civ. C. 1877, § 386 ; R. C. 1895, § 2861.] 
§ 4174. Articles. Roads, etc. The articles of any corporation formed for

the purpose of constructing wagon roads, telegraph or telephone lines must 
also state : 

1. The place from and to which the road or line is intended to be run and
branches contemplated. 

2. The counties through which it is intended to be run.
3. The estimated length and cost of the road or line. [Civ. C. 1877, § 387 ;

R. C. 1895, § 2862. ]
§ 4175. Articles. Railways, etc. The articles of incorporation of railway

corporations shall be in compliance with section 4263 ; of insurance corpora
tions, in compliance with section 4420 ; of fraternal associations or corpora
tions, in compliance with section 4545 ; of banking corporations, in com
pliance with section 4637. [R. C. 1895, § 2863. ] 

§ 4176. Subscribed by three persons. The articles of incorporation must
be subscribed by three or more persons, one-third of whom must be residents 
of this state, and acknowledged by each before some officer authorized to 
take acknowledgments of conveyances of real property. [Civ. C. 1877, 
§ 388 ; R. C. 1895, § 2864. ]

§ 4177. Fees for articles. Every corporation for profit, except corpora
tions organized for the purpose of irrigation, water users ' associations, build
ing and loan associations, county mutual insurance companies, corporations 
for the manufacture of dairy products, agricultural fair corporations, and cor
porations whose capital stock does not exceed five thousand dollars formed 
for the purchase and maintenance of male animals for the improvement of 
stock, shall at or before the filing of the articles of incorporation pay into the 
state treasury, the sum of fifty dollars for the first fifty thousand dollars, 
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or fraction thereof, of the capital stock of such corporation, and the further 
sum of five dollars for every additional ten thousand dollars, or fraction 
thereof, of its capital stock. [1890, ch. 139, § 1 ;  1891, ch. 105, § 1 ; R. C. 1895, 
§ 2865 ; 1905, ch. 67.]

§ 4178. Fee in case of increase of stock. No increase of the capital stock
of any corporation heretofore or hereafter formed, other than those excepted 
in the last section, shall be valid until such corporation shall have paid into 
the state treasury the sum of five dollars for every ten thousand dollars, or 
uaction thereof, of such increase in the ·capital stock of such corporation. 
[1890, ch. 139, § 2; R. C. 1895, § 2866.] 

§ 4179. Receipt of treasurer filed. It shall be the duty of every corpora
tion hereafter organized, or which shall hereafter increase its capital stock, 
other than those excepted in section 4177, to file with the secretary of state 
at the time of filing the articles of incorporation, or instrument evidencing 
such increase, a duplicate receipt of the state treasurer for the payments 
herein required to be made, which receipt, in duplicate, it is made the duty 
of such treasurer to furnish. [1890, ch. 139, § 3; R. C. 1895, § 2867.] 

§ 4180. Secretary's certificate. Upon the filing of the articles of incorpora
tion with the secretary of state he shall issue to the corporation over the great 
seal of the state a certificate that the articles containing the required statement 
of facts have been filed in his office ; and thereupon the persons signing the 
articles and their associates and successors, shall be a body politic and cor
porate by the name and for the purposes stated in said articles. f Civ. C. 
1877, § 389; 1885, ch. 35, § 1; R. C. 1899, § 2868.] 

Not necessary that capital stock of corporation shall have been actually sub
scribed or paid in at time articles are flied. Singer Mfg. Co. v. Peck, 9 S. D. 29, 
67 N. W. 947. 

§ 4181. Record by secretary and certifying to state examiner. Upon the
filing of any articles of incorporation as in the last section prescribed, the 
secretary of state shall cause the same to be recorded in a book to be kept 
in his office for that purpose to be called the " Book of Corporations, "  with 
the date of filing. And upon filing and recording of any articles of incor
poration of any bank, building and loan association, or any monied cor
poration subject to examination by the state examiner, the secretary of state 
11hall forthwith certify to the state examiner the fact that articles of incorpora
tion have been filed, giving the date of such filing. [1899, ch. 52 ; R. C. 1899, 
§ 2869.]

§ 4182. Copy. Evidence. A copy of any articles of incorporation filed
in pursuance of this chapter, and certified by the secretary of state, must be 
received in all courts and other places as prima facie evidence of the facts 
therein stated and of the existence of such corporation. [Civ. C. 1877, § 391 ; 
R. C. 1899, § 2870.]

Duly authenticated articles of incorporation sufficient evidence of corporate ex
istence in absence of showing to the contrary. Dowagiac Mfg. Co. v. Higin
botham, 15 S. D. 547, 91 N. W. 330.

§ 4183. Stockholders and members deftned. The owners of shares in a
corporation which has a capital stock are called stockholders. If a corpora
tion has no capital stock the corporators and their successors are called 
members. [Civ. C. 1877, § 392; R. C. 1899, § 2871.] 

§ 4184. Stock of minors, etc., how represented. The shares of stock of an
estate of a minor or insane person may at all elections and meetings of a cor
poration be represented by his guardian, and of a deceased person, by his 
executor or administrator. [Civ. C. 1877, § 393; R. C. 1899, § 2872.] 

ARTICLE 2.-ANNUAL REPORTS OF CORPORATE EXISTENCE. 

§ 41815. Post office address. Every corporation hereafter organized under
the laws of the state of North Dakota shall before receiving a certificate of 
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organization file with the secretary of state, a statement setting forth the 
post office address of its business office. [1905, ch. 65, § 1. ] 

§ 4186. Annual report. Fees. Penalty for failure. Duties of secretary
of state. Every incorporated company or joint stock company, other than 
railroads, banking, insurance, religious corporations and corporations not 
organized for pecuniary profit and authorized to do business in this state, 
shall annually between the first day of July and the first day of August 
report to the secretary of state the location of its principal office in this state, 
the names of its officers with their residence and post office address, the 
date of the expiration of their respective terms of office, whether or not the 
corporation is pursuing active business under its charter, and the kind of busi
ness engaged in, if any, which said report shall be made under the seal 
of the company and be signed and sworn to by the president, secretary, 
managing agent or other officer of the corporation, and in case said corporation 
is in the hands of an assignee or receiver, then such report shall be signed and 
sworn to by such assignee or receiver, which said report, together with a fee 
of two dollars and a half for filing the same shall be sent to the secretary of 
state in whose office it shall be filed. The secretary of state shall in no case 
receive or file said report until said fee is paid and a failure to make said 
report and pay said fee shall be prima facie evidence that said corporation 
is out of business. And it is made the duty of the secretary of state to 
notify such corporation by registered letter of its default, and unless such 
corporation shall within sixty days thereafter file such report and pay such 
fee, he shall enter upon the records of his office the cancellation of such charter 
or certificates to do business of the corporation failing to make report at the 
time and in the manner herein provided. [1905, ch. 65 ; § 2.] 

§ 4187. Secretary of state to furnish blanks. The secretary of state is
hereby required on or before the ,first day of June of each year to mail to 
every corporation embraced in this article proper blanks to be used in making 
the report herein before provided for ; also a copy of this article together 
with a notice that a failure on the part of said corporation to make such report 
within the time prescribed by law, shall be prima facie evidence that such 
corporation is out of business and that upon such failure its articles of incor
poration will be canceled upon the records in the office of the secretary of 
state. [1905, ch. 65, § 3.] 

§ 4188. Corporations may be restored, how. Any corporation which is
pursuing an active business under its charter or certificate of authority to 
do business in the state of North Dakota failing to make said report at the time 
provided by law, may at any time within six months from such default be 
reinstated upon the record of the office of the secretary of state upon the 
payment of a fee in the sum of five dollars for such reinstatement and filing 
in said office an affidavit stating all the facts required in section 4186, and in 
addition thereto the fact that it was at the time of such default and still is 
in active business in the state of North Dakota. [1905, ch. 65, § 4. ] 

§ 4189. Record of forfeitures and publication of same. The secretary of
state shall keep a record in his office showing all forfeitures and shall pubJish 
annuallt a list of the names and location of all corporations whose authority 
to do business has been forfeited by virtue of the provisions of this , article. 
[1905, ch. 65, § 6.] 

§ 4190. Fees, how disposed of. The secretary of state shall keep an ac
curate account of all expenses incurred by him in carrying out the provisions 
of this article, and he shall render to the state board of auditors bills of the 
expenses so incurred, the amount of which shall, when approved by the state 
board of auditors, be paid out of any moneys coming to the hands of the sec
retary of state by the provisions of this article, and he shall turn over and 
pay to the state treasurer any and all moneys coming to his hands for fees 
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collected .under the provisions of this article and not paid out as hereinbefore 
specified. [1905, �h. 65, .§ 6.] 

ARTICLE 3.-CORPORATE STOCK. 

§ 4191. Subscription enforced. A subscription to the stock of a corpora
tion about to be formed is to bP. held for the benefit of the corporation when 
it is formed and may be enforced by it. [Civ. C. 1877, § 395; R. C. 1899, 
§ 2873.l

§ 4192. Books opened for subscriptions. After the secretary of state issues
the certificates of incorporation as provided in section 4180, the directors 
named in the articles of incorporation must proceed in the manner specified 
or provided in their by-laws, or, if none, then in such manner as they may by 
order adopt, to open books of subscription to the capital stock then unsub
scribed, and to secure subscriptions to the full amount of the fixed capital ; 
and to levy and collect assessments thereon in the manner provided by article 
7 of this chapter. [Civ. C. 1877, § 396 ; R. C. 1895, § 2874.] 

§ 4193. May forfeit stock or recover subscription. When a corporation
is authorized by the terms of subscription, or otherwise, to forfeit stock for 
nonpayment, it may either forfeit the stock, or recover the amount of the sub
scription. but it cannot do both. [ Civ. C. 1877, § 397; R. C. 1899, § 2875.] 

§ 4194. Stock negotiable. How indorsed. All corporations for profit
must issue certificates of stock when fully paid up, signed by the president 
and secretary, and may provide in their by-laws for the issuance of certifi
cates prior to the full payment under such restrictions and for such purposes 
as their by-laws provide. Upon all certificates of stock which are fully paid 
up, issued by a corporation shall be indorsed the words " fully paid up. " 
When certificates of stock are issued before they are fully paid up the secre
tary shall, before the same are issued, indorse thereon the amount which has 
been paid. No corporation shall issue any certificates of stock under an agree
ment or with the understanding that the full par value shall not be paid. 
Any officer of a corporation who issues certificates of stock in violation of. 
the provisions of this chapter, or who bas knowledge thereof, and does not at 
the time dissent therefrom in writing shall be liable to the creditors of the 
corporation and to purchasers in good faith of such stock for all damages 
they may sustain thereby. Whenever the capital stock of any corporation 
is divided into shares, and certificates thereof are issued, such shares of stock 
are personal property and may be transferred by indorsement by the sig
nature of the proprietor or his attorney or legal representative, and delivery 
of the certificate; but such transfer is not valid except between the parties 
thereto, until the same is so entered upon the books of the corporation as 
to show the names of the parties by and to whom transferred, the number or 
designation of the shares and the date of the transfer. [ Civ. C. 1877, § 398 ; 
R. C. 1895, § 2876.]

· The pledgee of stock In whose name It stands on corporate records bas right to
vote stock. In re Argus Printing Co., 1 N. n: 434, 48 N. W. 347.

Not competent for state legislation to Interfere with transferable quality of 
national bank stock ; same is left to statutes of United States. Transferee's rights 
under unrecorded transfer superior to subsequent attaching creditors. • Doty v. 
Bank, 8 N. D. 9, 53 N. W. 77. 

Transfer will prevail over subsequent creditor with notice. Stock may be 
pledged. To constitute a valid pledge not essential that transfer of same be made 
on books of corporation. Sale under execution will pass equitable Interest of 
pledgor. Van Clse v. Merchants National Bank, 4 Dak. 485, 38 N. W. 897. 

§ 4195. For what stock and bonds can be issued. No corporation shall
issue stock or bonds except for money, labor done or property, estimated at 

. its true money value, actually received by it, and au· the officers of a corpora
tion who consent t'b the issuance of stock or bonds for labor or property in 
excess of its actual cash value, or who have knowledge thereof and do not 

682 



Corporations. CIVIL CODE. §§ 4196--4200

at the time dissent therefrom in writing shall be jointly and severally liable 
to the creditors of such corporation for the difference between the actual 
cash value of such labor or property at the time such stock or bonds were 
issued and the par value of the stock or bonds issued there£ or. [ Const. 
§ 138 ; R. C. 1899, § 2877.)

§ 4196. Note for payment for stock. No note or obligation given by a
stockholder, whether secured by pledge or otherwise, shall be considered as 
payment of any part of the capital stock ; but the capital stock shall be paid 
in, either in cash, or in the manner provided in this article. [R. C. 1895, 
§ 2878. )

§ 4197. Excess void. A corporation whose capital is limited by its articles
of incorporation, either in amount or in number · of shares cannot issue valid 
certificates in excess of the limit thus prescribed. [Civ. C. 1877, § 399 ; R. C. 
1895, § 2879.] 

§ 4198. Corporation may own its stock. Unless otherwise provided, a
corporation may purchase, hold and transfer shares of its own stock from 
its surplus profits, or as provided in the article on assessments of stock, or by 
the unanimous consent in writing of all its stockholders, in such manner and 
for such price or consideration as the said stockholders may unanimously 
decide upon. [Civ. C. 1877, § 400 ; 1893, ch. 10, § l ;  R. C. 1899, § 2880. ] 

Cannot borrow money to purchase tts own stock. Adams & Westlake Co. v. 
Deyette, 5 S. D. 418, 59 N. W. 214 ; Adams & Westlake Co. v. Deyette, 8 S. D. 1 19, 
66 N. W. 471. 

Contract for purchase of shares which corporation could not lawfully make, 
void. Tolman v. New Mexico & Dakota Mica Co. , 4 Dak. 12, 22 N. W. 505. 

§ 4199. Dividend belongs to whom. A dividend belongs to the person
in whose name the stock stands upon the books of the corporation on the day 
when it becomes payable. [Civ. C. 1877, § 401 ; R. C. 1899, § 2881. ]  

ARTICLE 4.-CoRPORATE POWERS. 

§ 4200. Powers of corporations. Every corporation as such has power :
1. To have succession by its corporate name for the period limited, not ex

ceeding twenty years, if a corporation for profit ; and if not a corporation for 
profit, perpetually, subject to the power of the legislative assembly as here
inbefore declared. 

2. To sue and be sued in any court.
3. To make and use a common seal and alter the same at pleasure.
4. To purchase, hold, transfer and convey such real and personal prop

erty as the legitimate purposes of the corporation may require, not exceeding 
in any ease any amount limited by law. 

5. To appoint such subordinate officers and agents as the business of the
corporation may require, and to allow them suitable ' compensation. 

6. To make by-laws not inconsistent with the law of the land for the man
agement of its property, the regualtion of its affairs and for the transfer of 

\ its stock. 
2. ;ro admit stockholders or members and to sell their stock or shares

for the payment of assessments or installments. 
8. To enter into any obligations or contracts essential to the transacting

of its ordinary affairs, or for the purposes of the corporation. 
9. The powers of banking corporations are prescribed in sections 4640 and

4641. 
In addition to the above enumerated powers and to those expressly given 

in any other statute under which it is incorporated, no corporation shall 
possess or exercise any corporate powers, except such as are necessary to the 
exercise of the powers enumerated and given. [Civ. C. 1877, § 402 ; R. C. 
1895, § 2882. ] 
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§ 4201. By-laws. Who adopt. Every corporation formed under .this
chapter must within one month after filing articles of incorporation adopt 
a code of by-laws for its government, not inconsistent with the constitution 
and laws of this state. The assent of stockholders representing a majority 
of all the subscribed capital stock, or of a majority of the members, if there 
is no capital stock, is necessary to adopt by-laws, if they are adopted at a 
meeting called for that purpose; and in the event of such meeting being 
called notice thereof shall be published two times, once in each week, for two 
successive weeks in some newspaper published in the county in which the 
principal place of business of the corporation is located, or if none is published 
therein, then in a newspaper published at the seat of government. The written 
assent of the holders of two-thirds of the stock, or of two-thirds of the members, 
if there is no capital stock, shall be effectual to adopt a code of by-laws with
out a meeting for that purpose. [Civ. C. 1877, § 403; R. C. 1895, § 2883.] 

§ 4202. Scope of by-laws. A corporation may by its by-laws, when no
other provision is specially made, provide : 

1. The time, place and manner of calling and conducting its meetings.
2. The number of stockholders or members constituting a quorum.
3. The mode of voting by proxy.
4. The time of the annual election for directors and the mode and manner

of giving notice thereof. 
6. The compensation and duties of officers.
6. The manner of election and the tenure of office of all officers other than

the directors ; and, 
7. Suitable penalties for violation of by-laws, not exceeding in any case

one hundred dollars for any one offense. [Civ. C. 1877, § 404; R. C. 1899.
§ 2884.]

By-laws si lent as to compensation and official duties, how construed. Edwards 
v. Fargo & Southern Ry. ,  4 Dak. 549, 33 N. W. 100.

§ 4203. Religious corporations, bow officered. In addition to the provis
ions of section 4202, religious corporations may in their by-laws provide for 
the number and qualifications of their officers and directors, and the time 
and mode of their election or appointment, their tenure of office, and the 
qualifications of voters at meetings of the members, for their election. The 
board of trustees, vestry, chapter, governing committee, or other like body, 
having charge of the temporal concerns and property of any religious asso
ciation which has become a corporation, shall constitute the board of directors 
of such corporation, and shall be of such number as may be determined 
by the by-laws of the corporation, and may be appointed or elected, and act, 
at such time and in such manner as may be in conformity with, or provided 
by the general laws, canons, rules, regulations, usages or discipline of the 
religious organization to which the members of such corporation are attached. 
[1901, ch. 146. ] 

§ 4204. Record. Oertifl.cates. Repeal of by-laws. All by-laws adopted
must be certified by a majority of the directors and secretary of the corpora
tion and copied in a legible hand in some book kept in the office of the corpora-
tion to be known as the " Book of By-Laws, "  and no by-laws shall take effect 
until so copied, and the book shall then be opened to the inspection of the pub
lic during office hours of each day except holidays. The by-laws may be re
pealed or amended or new by-laws may be adopted at the annual meeting or at 
any other meeting of the stockholders or members, called for that purpose by 
the directors, by a vote representing two-thirds of the subscribed stock, or by 
two-thirds of the members ; or the power to repeal and amend the by-laws and 
to adopt new by-laws may by a similar vote at any such meeting be delegated 
to the board of directors. The power when delegated may be revoked by a sim
ilar vote at any regular meeting of the stockholders or members. Whenever any 
amendment or new by-law is adopted it shall be copied in the book of by-
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laws with the original by-laws and immediately after them, and shall not 
take effect until so copied. If any by-law is repealed, the fact of the repeal 
with the date of the meeting at which the repeal was enacted shall be stated 
in the said book and until so stated the repeal shall not take effect. [Civ. 
C. 1877, § 405; R. C. 1899, § 2885.)

§ 42015. Election of directors. The directors of a corporation must be
elected annually by the stockholders or members· unless otherwise expressly 
provided, and if no provision is made in the by-laws for the time of election, 
the election must be held on the first Tuesday in June. Notice of election 
of directors must be given for the same time and in the same manner as 
provided in section 4201. [Civ. C. 1877, § 406; R. C. 1895, § 2886.) 

§ 4206. Same. At the first meeting at which by-laws are adopted, or
at such subsequent meeting as may then be designated, directors must be 
elected to hold their offices for one year and until their successors are elected 
and qualified. [Civ. C. 1877, § 406; R. C. 1899, § 2887.) 

Transferee of stock upon corporate records qualUled to become director, if 
transfer not made for fraudulent purpose. In re Argus Printing Co., 1 N. D. 434, 
48 N. W. 347. 

§ 4207. Manner of voting. All elections of directors must be by ballot
and every stockholder shall have the right to vote, in person or by proxy, the 
number of shares standing in his name as provided in section 4214, for as 
many persons as there are directors to be elected, or to cumulate such shares 
and give one candidate as many votes as the number of directors multiplied 
by the number of his shares of stock shall equal, or to distribute them on the 
same principle among as many candidates as he shall think fit. The persons 
receiving the highest number of votes shall be declared elected. [Civ. C. 
1877, § 406; R. C. 1895, § 2888.) 

Pledgee of stock in whose name it stands on corporate records may vote stock. 
Vote of stockholders representing majority of stock necessary to choice of director. 
In re Argus Printing Co., 1 N. D. 434, 48 N. W. 347. 

§ 4208. Number and power of directors. Unless otherwise expressly pro
vided, the corporate powers, business and property of all corporations formed 
under this chapter must be exercised, conducted and controlled by a board 
of not less than three nor more than eleven directors, to "be elected from 
among the holders of stock; or when there is no capital stock, then, from 
the members of such corporation, and at least one of such directors must be 
a resident of this state and the removal of such resident director from the 
state shall create a vacancy in his office. Directors of corporations for profit 
must be hol.ders of stock therein in an amount to be fixed by the by-laws of 
the corporation. Directors of all other corporations must be members thereof. 
Unless a quorum is present and acting, no business performed, or act done, 
is valid, as against the corporation. Whenever a vacancy occurs in the office 
of director, unless the by-laws of the corporation otherwise provide, such 
vacancy must be filled by an appointee of the board; provided, that the 
trustees or directors of any private corporation created for religious, educa
tional, or benevolent purposes, may number not less than three nor more 
than twenty-one, and may be elected at such times, and for such periods, 
and in such manner, and their qualifications be such as may be provided by 
the articles of incorporation or by-laws of such corporation. (1897, ch. 57; 
R. C. 1899, § 2889.)

Transferee of stock upon corporate records qualified to become director if trane
fer not made for fraudulent purpose. In re Argus Printing Co., 1 N. D. 434, 48 N.
w. 347.

Cashier of bank must act within scope of power authorized by directors. North
Star Boot & Shoe Co. v. Stebbins, 2 S. D. 74, 48 N. W. 838. 

Adoption of agreement of promoter may be implied from acts of corporation. 
Huron Printing & Binding Co. v. Kittleson, 4 S. D. 520, 57 N. W. 233. 

Has power to bring suit. Must act as board. Minnehaha County v. Thorne, 6 S. 
D. 449, 61 N. W. 688.
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Officers unauthorized to diminish capital and release stockholders so as to 
defeat rights of bona fide creditors. Adams & Westlake Co. v. Deyette, 8 S. D. 119, 
65 N. W. 471. 

Bank not liable for acts of officers In thefr Individual capacity. Staples v. Bank, 
8 S. D. 222, 66 N. W. 314. 

Officers have no power to bind corporation by contracts not authorized by board 
of directors. One dealing with officers chargeable with notice of limit of their 
power and authority. Des Moines Mfg. & Supply Co. v. Tilford Milling Co., 9 S. 
D. 542, 70 N. W. 839. 

Corporation accepting benefit of unauthorized act of officer bound by act. Ded
rick v. Ormsby Land & Mortgage Co., 12 S. D. 59, 80 N. W. 153. 

§ 4209. Organization and election of officers. Immediately after their
election the directors must organize and elect a president of the corporation, 
who must be one of their number, a secretary and treasurer. They must 
perform the duties enjoined on them by law and the by-laws of the cor
poration. A majority of the directors is a sufficient number to form a board 
for the transaction of business, and every decision of a majority of the 
directors forming such board, made when duly assembled, is valid as a 
corporate act. [Civ. C. 1877, § 408; R. C. 1895, § 2890.] 

§ 4210. Dividends only from proftts. Limitations of indebtedness.
Exception. The directors of corporations must not make dividends except 
from the surplus profits arising from the business thereof; nor must they 
divide, withdraw or pay to the stockholders, or any of them, any part of the 
capital stock, nor must they create debts beyond the subscribed capital stock, 
or reduce or increase the capital stock, except as specially provided by law; 
provided, however, that the above limitation as to the creation .of debts, 
shall not apply to the policy risks of insurance companies on which no loss 
has occurred, or the notes, bonds or debentures of any loan or trust company, 
organized under the provisions of this chapter when the payment of such 
notes, bonds or debentures shall be secured by the actual transfer of real 
estate by trust deed or mortgage for the payment of such notes, bonds or 
debentures, which said real estate so transferred shall be of twice the value 
of the par value of such notes, bonds or debentures; provided, further, that 
such limitation shall not apply to any loan or trust company's guarantee 
of payment after transfer of any note, bond or debenture when the same 
is secured by trust deed or mortgage as above stated. [Civ. C. 1877, § 409; 
1889, ch. 81, § 1; R. C. 1895, § 2891.] 

§ 4211. Penalty for violation of last section. For a violation of the
provisions of the last section the directors under whose administration the 
same may have happened, except those who may have caused their dissent 
therefrom to be entered at large on the minutes of the directors at the time, 
or were not present when the same did happen, are, in their individual and 
private capacity, jointly and severally liable to the corporation, and to the 
creditors thereof, in the event of its dissolution, to the full amount of the 
capital stock so divided, withdrawn, paid out, or reduced, or debt contracted; 
and no statute of limitations is a bar to any action against such directors 
for any sums for which they are made liable by this section. There may, 
however, be a division and distribution of the capital stock of any corporation 
which remains after the payment of all its debts, upon its dissolution or the 
expiration of its term of existence. [Civ. C. 1877, § 409; R. C. 1895, § 2892.] · 

§ 4212. False certi1lcate or notice. Any officer of a corporation who will
fully gives a certificate, or willfully makes an official report, public notice 
or entry in any of the records or books of the corporation concerning the 
corporation or its business, which is false in any material representation, 
shall be liable for all damages resulting therefrom to any person injured 
thereby; and if two or more officers unite or participate in the commission 
of any of the acts herein designated, they shall be jointly and severally liable. 
[Civ. C. 1877, § 409; R. C. 1895, § 2893.] 
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§ 4213. Removal of directon. No director shall be removed from office,
unless by a vote of two-thirds of the members, or of stockholders holding 
two-thirds of the capital stock, at a general meeting held after notice of 
the time and place and of the intention to propose such removal. Meetings of 
stockholders for this purpose may be called by the president, or by a majority 
of the directors, or by members or stockholders holding at least one-half of 
the votes. Such calls must be in writing and addressed to the secretary, 
who must thereupon give notice of the time, place and object of the meeting 
and by whose order it was called. If the secretary refuses to give the notice, 
or if there is none, the call may be addressed directly to the members or 
stockholders, and be served as a notice, in which case it must specify the 
time and place of meeting. The notice must be given in the manner provided 
in section 4201, unless other express provision has been made the ref or in the 
by-laws. In case of removal the vacancy may be filled by eleqtion at the 
same meeting. [Civ. C. 1877, § 410; R. C. 1899, § 2894.] 

§ 4214. Quorum. Proxy. At all elections or votes had for any purpose
there must be a majority of the subscribed capital stock, or of the members, 
represented either in person or by proxy in writing. Every person acting 
therein in person, or by proxy, or representative must be a member thereof 
or a bona fide stockhold-er, having stock in his own name on the stock books 
of the corporation at least ten days prior to the election. Any vote or election 
had other than in accordance with the provisions of this article is voidable 
at the instance of absent stockholders or members and may be set aside by 
petition to the district court of the county wnere the same was held. Any 
regular or called meeting of the stockholders or members may adjourn from 
day to day, or from time to time, if for any reason tltere is not present a 
majority of the subscribed stock or members, or no election had, such adjourn
ment and the reasons therefor being recorded in the journal of proceedings 
of the board of directors. [Civ. C. 1877, § 411; R. C. 1895, § 2895.] 

§ 4215. Election failing. If from any cause an election does not take
place on the day appointed in the by-laws, it may be held on any day 
thereafter as provided for in such by-laws, or to which such election may be 
adjourned, or ordered by the directors. If an election has not been held 
at the appointed time, and no adjourned or other meeting for the purpose 
has been ordered by the directors, a meeting may be called by the stock
holders as provided in section 4213. [Civ. C. 1877, § 412; R. C. 1899, § 2896.] 

§ 4216. Action. Election confirmed or new one ordered. Upon the
application of any person or body corporate aggrieved by any election held 
by any corporate body, or any proceedings thereof, the district judge of the 
district in which such election is held must proceed forthwith summarily to 
bear the allegations and proofs of the parties or otherwise inquire into the 
matters of complaint, and thereupon confirm the election, order a new one 
or direct such other relief in the premises as accords with right and justice. 
Before any proceedings are had under this section, five days' notice thereof 
must be given to the adverse party, or those to be affected thereby. [Civ. C. 
1877, § 412; R. C. 1899, § 2897.] 
. § 4217. Where meetings held. The meetings of the stockholders and 
board of directors for the election of officers of a corporation must be held 
at its office or principal place of business within this state, and the corporate 
records must be kept at such office or principal place of business. All other 
meetings of the board of directors may be held at such place, within or 
without the state, as may be provided in the by--laws; provided, that the 
meetings of the board of directors of a railway corporation may be held at 
the business office of such corporation without the state as well as at its 
principal place of business within the state. [1897, ch. 116; R. C. 1899, 
§ 2898.]
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§ 4218. Same. The meetings of the board of directors of any private
corporation created and existing or which may hereafter be created under 
and by virtue of the laws of the state of North Dakota, having one or more 
directors, resident in this state or having duly appointed an agent resident 
in this state· upon whom service may be made, may be held at any place 
mentioned and provided in its by-laws either within or without the state. 
[1895, ch. 36, § 1; R. C. 1899, § 2899.] 

§ 4219. Meetings, how called. When no provision is made in the by-laws
for regular meetings of the directors and the mode of calling special meetings, 
all meetings must be called by special notice in writing, to be given to each 
director by the secretary on the order of the president, or if there is none, 
on the order of two directors. [Civ. C. 1877, § 412; R. C. 1899, § 2900.] 

In absence of by-laws meeting legal where all are present. Troy Mining Co. v. 
White, 10 S. D. 475, 74 N. W. 236. 

§ 4220. When called by justice. Whenever from any cause there is no
person authorized to call or to preside at a meeting of a corporation, any 
justice of the peace of the county where such corporation is established, may, 
on written application of three or more of the stockholders or of the members 
thereof, issue a warrant to one of the stockholders or members, directing him 
to call a meeting of the corporation by giving the notice required, and the 
justice may in the same warrant direct such person to preside at such meeting 
until a clerk is chosen and qualified, if there is no other officer present legally 
authorized to preside thereat. [ Civ. C. 1877, § 412 ; R. C. 1899, § 2901.] 

§ 4221. Liability of stockholders. Trust funds. Each stockholder of
a corporation is inpividually and personally liable for the debts of the 
corporation to the extent of the amount that is unpaid upon the stock held 
by him. .Any creditor of the corporation may institute joint or several actions 
against any or all of the stockholders of a corporation whose shares have 
not been fully paid up, and in such action the court must ascertain the 
amount that is unpaid upon the stock held by each stockholder and for which 
he is liable, and several judgment must be rendered against each in con
formity therewith. The liability of each stockholder is determined by the 
amount unpaid upon the stock or shares owned by him at the time such action 
is commenced, and such liability is not released by any subsequent transfer 
of stock. The term stockholder, as used in this section, shall apply not only 
to such persons as appear by the books of the corporation to be such, but 
also to every equitable owner of stock, although the same appears on the 
books in the name of another; and also to every person who has advanced 
the installments or purchase money of stock in the name of a minor, so long 
as the latter remains a minor; and also to every guardian or other trustee 
who voluntarily invests any trust funds in the stock. Trust funds in the 
hands of a guardian •or trustee shall not be liable under the provisions of 
this section by reason of any such investment, nor shall the person for whose 
benefit the investment is made be responsible in respect to the stock until he 
becomes competent and able to control the same; but the responsibility of 
the guardian or trustee making the investment shall continue until that 
period. Stock held as collateral security, . or by a trustee, or in any other 
representative capacity does not make the holder thereof a stockholder within 
the meaning of this section, except in the cases above mentioned, so as to 
charge him with the debts or liabilities of the corporation; but the pledgor, 
or person, or estate represented is to be deemed the stockholder as respects 
such liability. [Civ. C. 1877, § 413; 1879, ch. 9, § 1; R. C. 1895, § 2902.] 

Creditor may malnt�ln an action to enforce stockholders' liabillties, though 
claim not reduced to Judgment. Marshall-Wells Hardware Co. v. New Era Coal 
Co. et aL, 13 N. D. 396, 100 N. W. 1084. 
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Creditors having distinct and Independent claims cannot unite In one action. 
Capital stock a trust fund and creditors have right of priority of payment over 
stockholders. South Bend Toy Mfg. Co. v. Pierre Fire & Marine Ins. Co.,  4 S. D. 
173, 56 N. W. 98. 

Llablllty limited to amount due upon stock. Busby v. Riley, 6 S. D. 401, 61 N. 
W. 164.

Authority of president of corporation loaning money and buying and selllng
negotiable Instruments to lndorse notes payable to corporation, presumed. Mer
rill v. Hurley, 6 S. D. 592, 62 N. W. 958. 

Officers may bind themselves lndivldua.lly by their conduct. Rust-Owen Lumber 
Co. v. Wellman, 10 S. D. 122, 72 N. W. 89. 

§ 4222. When uncalled meeting valid. When all the stockholders or
members of a corporation are present at any meeting, however called or 
notified and sign a written consent thereto on the record of such meeting, 
the doings of such meeting are as valid as if had at a meeting legally called 
and noticed ; but this section shall not be construed to authorize the stock 
or bonded indebtedness of corporations to be increased, except at a meeting 
held after sixty days ' notice. The stockholders or members of such corpora
tion, when so assembled, may elect officers to fill all vacancies then existing, 
and may act . upon such other business as might lawfully be transacted at 
regular meetings of the corporation. [Civ. C. 1877, § 414 ; R. C. 1895, § 2903.] 

§ 4223. Nonresident transfers. When the shares of stock in a corporation
are owned by parties residing out of the state, the president, secretary and 
directors of the corporation before entering any transfer of the shares on 
its books, or issuing a certificate therefor to the transferee, may require 
from the attorney or agent of the nonresident owner, or from the person 
claiming under the transfer, an affidavit or other evidence that the nonresident 
owner was alive at the date of the transfer, and if such affidavit or other 
satisfactory evidence is not furnished, may require from the attorney, agent 
or claimant a bond of indemnity with two sureties satisfactory to the ,officers 
of the corporation or if not so satisfactory, then one approved by the district 
judge of the county in which the principal office of the corporation is situated, 
conditioned to protect the corporation against any liability to the legal 
representatives of the owner of the shares in case of his or her death before 
the transfer, and if su,ch affidavit, or other evidence, or bond is not furnished 
,vhen required, as herein provided, neither the corporation, nor any officer 
thereof, shall be liable for refusing to enter the transfer on the books of the 
corporatio

� 
[Civ. C. 1877, § 415 ; R. C. 1895, § 2904. ] 

§ 4224. Increasing or diminishing stock. Every corporation may increase 
or diminis its capital

) 
stock at a meeting called for that purpose by the 

directors as follows : 
/ 1. Notice of the time an place of the meeting, stating its object and

the amount to which it is proposed to increase or diminish its capital stock 
must be personally served on each stockholder resid�nt in the state sixty 
days prior to the time of such meeting at his place of residence, if known ; 
and the notice must be given to stockholders whose place of residence is 
unknown or who are not residents in the state by the publication of such 
notice in a newspaper published in the county where the principal office 
of the corporation is situated, not less than once a week for sixty days prior 
to such meeting. 

2. The capital stock must in no case be diminished to an amount less than
the indebtedness of the corporation, or the estimated cost of the works which 
it may be the purpose of the corporation to construct. 

3. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the increase or diminution before it oan be effected._.\ 

4. A certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the amount to which the capital stock has been. 
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increased or diminished, the amount of stock represented at the meeting and 
the vote by which the object was accomplished. 

5. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the capital stock 
shall be so increased or diminished. [ Civ. C. 1877, § 416 ; R. C. 1899, § 2905. ) 
( § 4226. Bonds, how issued. At a meeting of the stockholders of the
corporation called for that purpose by the directors a corporation may issue
bonds, as follows :

1. Notice of the time and place of the meeting, stating its object and the
amount of bonds to be issued, must be served in the manner provided in the 
last section. 

( 2. At least two-thirds of the entire capital stock must be represented 
by the vote in favor of the issuance of bonds. 

3. The certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the 
requirements of this section , the amount of bonds to be issued, the amount of 
stock represented at the meeting and the vote by which the object was 
accomplished, which certificate shall be filed in the office of the secretary 
of state ,  there to be recorded in the book of corporations. 

A violation of any of the provisions of this section shall render every 
director, officer and stockholder of the corporation, who had knowledge of 
such violation and did not dissent therefrom and cause his dissent to be 
entered at large upon the journal of the corporation , jointly and severally 
liable £or all debts so created. [R .  C. 1895, § 2906. ] 

ARTICLE 5.-CORPORATE RECORDS. 
§ 4226. Record of business transactions. Stock book. Publicity. All

corporations for profit are required to keep a record of all their business 
transactions ; a journal of all meetings of their directors, members or stock
holders , with the time and place of holdi ng the same, whether regular or 
special, and,  if special, its object, how authorized and the notice thereof 
given. The record must embrace every act done, or ordered to be done; who 
were present and who were absent ; and if requested by any director, member 
or stockholder, the time shall be noted when he entered the meeting or 
obtained leave of absence therefrom. On a similar request the yeas and nays 
must be taken on any proposition and a record thereof made. On a similar 
request the protest of any director, member or stockholder to any action or 
proposed action must be entered in full. All such records shall be open to 
the inspection of any director, member or stockholder or creditor of the 
corporation. In addition to the records above required to be kept corporations 
for profit must keep a book to be known as the " stock and transfer book, " in 
which must be kept a record of all stock ; the names of the stockholders or 
members alphabetically arranged ; installments paid or unpaid ; assessments 
levied and paid or unpaid ; a statement of every alienation , sale or transfer 
of stock made, the date thereof, and by and to whom, and all such other 
records as the by-laws prescribe.  Corporations for religious and benevolent 
purposes must provide in their by-laws for such records to be kept as may 
be necessary. Such stock and transfer book must be kept open to the inspec
tion of any stockholder, m ember or creditor. [ Civ. C. 1877, § 417 ; R. C. 1899, 
§ 2907 . ]

State legislation cannot l imit o r  interfere with transferability of national bank 
stock . Doty v.  Bank , 3 N. D.  9 ,  :i3 N.  W. 7i. 

Pledged stock need not be t ransferred on books of corporation. Van Cfse v. 
Bank, 4 Dak. 485, 33 N. W. 897.  

ARTICLE 6 .-A l\I ENDING ARTICLES OF INCORPORATION. 
§ 4227. Amending articles of incorporation. Any private corporation

c reated or existing, or which may hereafter be created under the laws of 
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the state of North Dakota, may amend or change its articles of incorporation 
at a meeting called for that purpose by the directors, as follows : 

1. Notice of the time and place of the meeting stating its object, must
be served in the manner prescribed in section 4224. 

2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the amendment or change in the articles of incorporation.

3. A certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the articles to be amended or changed, the 
amount of stock or the number of members represented at the meeting and 
the vote by which the object was accomplished. 

4. The certificate must be filed in the office of the secretary of state,
there to be recorded in the book of corporations, and thereupon the articles 
shall be so amended. 

5. The written assent of the holders of three-fourths of the capital stock
or members shall be as effectual to authorize the change or amendment of 
the articles of incorporation as if a meeting of the stockholders, as prescribed 
by this section, was called and held and upon such written assent the directors 
may proceed to make the certificate to the secretary of state as herein pro
vided. [1893, ch. 40, § 1 ;  R. C. 1895, § 2908.) 

§ 4228. Renewal of corporate existence. .Any private corporation now
existing in this state or which may hereafter be created under the laws of 
this state may at any time prior to the expiration of the period of its corporate 
existence as limited by its articles of incorporation or by this chapter renew 
the term of its corporate existence for another term of years, not exceeding 
the period limited by law, by amending its articles of incorporation in the 
manner and upon the notice prescribed in section 4227. [R. C. 1895, § 2909.) 

ARTICLE 7.-CHANGING CORPORATE NAME, 

§ 4229. Changing corporate name. Every private corporation created
and existing, or which may hereafter be created under the laws of the state 
of North Dakota, may change its name at a meeting called for that purpose 
by the directors, as follows : 

1. Notice of the time and place of the meeting, stating its object, must
be served in the manner prescribed in section 4224. 

2. At least two-thirds of the entire capital stock must be represented by
the vote in favor of the change of name. 

3. A certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the name adopted as the new name of such 
corporation, the amount of stock or the number of the members represented 
at the meeting and the vote by which the change of name was accomplished. 

4. The certificate must be filed in the office of the secretary of state, there
to be· recorded in the book of corporations, and thereupon the name of such 
corporation shall be so changed. 

5. The written assent of the holders of three-fourths of the subscribed
capital stock shall be as effectual to authorize the change of name as if a 
meeting was called and held, as prescribed by this section, and upon such 
written assent the president and secretary may proceed to make the certificate 
to the secretary of state as herein provided. 

6. £very proceeding, act, liability or thing done, undertaken, or incurred
by or on behalf of the corporation, under its former name, shall be and 
�ontinue of the same validity and obligation under such new name as if the 
name had remained unchanged. [1893, ch. 41, § 1 ;  R. C. 1895, § 2910.) 
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ARTICLE 8.-CH.ANGING CORPORATE HEADQUARTERS. 

§ 4230. Changing corporate headquarters. Every private corporation
created and existing, or which may hereafter be created under the laws of 
the state of North Dakota, except banking and building and loan associations, 
annuity, safety deposit and trust companies, and all corporations subject 
under the laws to examination by the state examiner, may change the place 
where its principal business is to be transacted at a meeting called for that 
purpose by the directors, as follows : 

1. Notice of the time and place of the meeting, stating its object, must
be served in the manner specified in section 4224. 

2. At least two-thirds of the entire capital stock must be represented
by the vote in favor of the change of the place where the principal business 
of the corporation is to be transacted. 

3. A certificate must be signed by the chairman and secretary of the
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the place to which the place where the principal 
business of the corporation is to be transacted has been changed, the amount 
of stock or the number of the members represented at the meeting, and the 
vote by which the object was accomplished. 

4. The certificate must be filed in the office of the secretary of state, there
to be recorded in the book of corporations, and thereupon the place where 
the principal business of the corporation is to be transacted shall be so changed, 

5. The written assent of the holders of three-fourths of the subscribed
capital stock shall be as effectual to authorize such change as if a meeting 
was called and held ; and upon such written assent the directors may proceed 
to make the certificate herein provided for. [1890, ch. 49 ; R. C. 1895, § 2911 ; 
l 905, ch. 66. ]

ARTICLE 9 .-DI SSOLUT I ON OF CORPORATIOXS. 

§ 4231 . Involuntary. Voluntary, how. A corporation is dissolved :
1. By the expiration of the time limited by its articles of incorporation.
2. Its involuntary dissolution is provided for in chapter 27 of the code of

civil procedure. 
3. If voluntary, its dissolution may be effected in the following manner :
( a ) A corporation may be dissolved b y  the district court o f  the county

where its office or principal place of business is situated, upon its voluntary 
application for that purpose. 

( b ) The application must be in writing and must set forth, that at a
meeting of the stockholders or members called for that purpose the dissolution 
of the corporation was resolved upon by a two-thirds vote of all the stock
holders or members, and that all claims and demands against the corporation 
have been satisfied and discharged. 

( c) The application must be s igned by a majority of the board of directors,
trustees or other officers having the management of the affairs of the cor
poration and must be verified in the same manner as a complaint in a, civil 
action . 

(d ) If the court is satisfied that the appl i cation is in conformity with this
article, it must order the application to be filed and that the clerk give not 
less than thirty nor more than fifty days ' notice of the application by publica
tion in some newspaper published in the county and if there are none such, 
then by adverfo,ement posted in fh·e of the principal  places in the county. 

( e )  At any t ime  before the expiration of the time of publication any 
person may file objections to the appl ication. 

(f) After the time of publication has expired the court may upon five
days ' notice to the persons who have filed objections, or without further 
notice ,  if no objections have been filed , p roceed to hear and determine the 
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application ; and if all the statements therein made are shown to be true, the 
court must declare the corporation dissolved. 

(g) The application, notices and proof of publication, objections, if any,
and declaration of dissolution constitute the judgment roll, and from the 
judgment an appeal may be taken in the same manner as in other actions. 
[ Civ. C. 1877, § 418 ; R. C. 1899, § 2912. ] 

§ 4232. L&pse by nonuser. If a corporation does not organize and com
mence the transaction of business or the construction of its works within 
one year from the date of its incorporation, its corporate powers cease . 
[ Civ. C. 1877, § 419 ; R. C. 1899, § 2913.) 

§ 4233. Directors trustees on dissolution. Unless other ·persons are
appointed by the court, the directors or managers of the affairs of such 
corporation at the time of its dissolution, are trustees of the creditors and 
stockholders or members of the corporation dissolved, and have full power 
to settle the affairs of the corporation, and to collect and pay debts, and divide 
among the stockholders the property which remains after the payment of 
debts and necessary expenses ; and for such purposes may maintain or defend 
actions, in their own names, by the style of the trustees of such corporation 
dissolved, naming it, and no action whereto any such corporation is a party 
shall abate by reason of such dissolution. And the said trustees, for the pur
poses aforesaid, may convey, in the name of such corporation dissolved, any real 
or personal property owned by it at the time of such dissolution, and execute 

. proper instruments of conveyance for the transfer thereof, and satisfy any 
real estate or chattel mortgages and other liens, which may appear of record 
in favor of such corporation dissolved, which instruments shall be acknowl
edged, in the form as near as may be, as prescribed for the acknowledgment 
of instruments by corporations, such trustees being treated as officers. The 
form of signature shall be as follows, viz : 

The . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
A Corporation Dissolved. 

By . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
Trustees. 

[Civ. C. 1877, § 420 ; R. C. 1899, § 2914 ; 1903, ch. 59. ] 
May maintain action in another state where corporation could have done so. 

Root v. Sweeney, 12 S. D. 43, 80 N. W. 149. 

§ 4234. Liability of trustees. The trustees mentioned in the preceding
section are jointly and severally responsible to the creditors, stockholders 
and members of the corporation to the extent of its property in their hands. 
[ Civ. C. 1877, § 421 ; R. C. 1899, § 2915. ) 

§ 4236. Bow revived. A corporation once dissolved can be revived only
by the same power by which it could be created. [ Civ. C. 1877, § 422 ; R. C. 
1899, § 2916. ) 

ARTICLE 1O.-ASSESSMENTS OF STOCK. 

§ 4236. When levied. The directors of any corporation formed or existing
under the laws of this state, after one-fourth of its capital stock has been 
subscribed, may for the purpose of paying expenses, conducting business 
or paying debts, levy and collect assessments upon the subscribed capital 
stock thereof in the manner and form and to the extent provided herein. 
[Civ. C. 1877, § 423 ; R. C. 1899, § 2917. )  

§ 4237. Limitation of. No assessment l!!Ylt exceed ten per cent of the
amount of the capital stock named in the articles of incorporation, except 
in the cases in this section otherwise provided for, as follows : 

1. If the whole capital of a corporation has not been paid up, and the
corporation is unable to meet its liabilities or to satisfy the claims of its 
creditors, the assessment may be for the full amount unpaid upon the capital 
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stock ; or if a less amount is sufficient then it may be for such a percentage 
as will raise that amount. 

2. The directors of railroad corporations may assess the capital stock in
installments of not more than ten per cent per month, unless in the articles 
of incorporation it is otherwise provided. 

3 . The directors of fire or marine insurance corporations may assess such
a percentage of the capital stock as they deem proper. (Civ. C . 1877, § 424 ; 
R. C. 1899, § 2918. )

§ 4238. When new assessment can be levied. No assessment must be
levied while any portion of a previous one remains unpaid, unless : 

1. The power of the corporation has been exercised in accordance with
the provisions of this article for the purpose of collecting such previous 
assessment. 

2 . The collection of the previous assessment has been enjoined ; or,
3. The assessment falls within the provisions of either the first, second

or third subdivision of section 4237. [ Civ. C.  1877 , § 425 ; R. C. 1899, § 2919. ) 
§ 4239. Requisites of assessment. Every order levying an assessment

must specify the amount thereof, when , to whom and where payable, fix a 
d ay subsequent to the full term of publication of the assessment notice on 
which the unpaid assessments shall be delinquent, not less than thirty nor 
more than sixty days from the time of making the order of levying the 
assessment ; and a day for the sale of delinquent stock, not less than fifteen 
nor more than sixty days from the day the stock is declared delinquent. 
[ Civ. C. 1877, § 426 ; R.. C. 1899, § 2920. ) 

§ 4240. Form of notice. Upon the making of the order the secretary
shall cause to be published a notice thereof i n  the followin g form : 

(Name of corporation in full. Location of principal place of business. ) 
Notice is hereby given that at a meeting of the directors, held on the 

(date ) ,  an assessment of ( a mount ) per share was levied upon the capital 
stock of the corporation , payable (when , to whom and where ) .  .AJly stock 
upon which this assessment shall rem ain unpaid on the ( day fixed) will be 
del inquent and advertised for sale at public auction and unless payment 
is made before,  wil l  be sold on the ( day appointed ) ,  to pay the delinquent 
assessment together with costs of advertising and expenses of sale. 

( Signature of secretary with location of office. ) 
[ Civ. C. 1877, § 427 ; R. C. 1899, § 2921 . )  

§ 4241. Service of notice. The notice must b e  personally served upon
each stockholder, or in l ieu of personal service ,  must be sent through the 
mail ,  addressed to each stockholder at his place of residence, if known, and 
if not known, at the place where the principal office of the corporation is 
situated, and be published once a week for four successive weeks in some 
newspaper of general c irculation and devoted to the publication of general 
news, published at the place desi gnated in the articles of incorporation as 
the principal place of business, and also in some newspaper published in 
the county in which the works of the corporation are situated, if a paper 
is published therein. If the works of the corporation are not within a state 
or territory of the United States, publication in a paper of the place where 
they are situated is not necessary. If there is no newspaper published at 
the place designated as the principal place of business of the corporation, 
then the publication must be made in some other newspaper of the county, 
if there is one ,  and if there is none,  then in a newspaper published in an 
adjoining county. [ Civ. C. 1877,  § 428 ; R. C.  1899, § 2922. ] 

§ 4242. Notice of delinquency. If any portion of the assessment men
tioned in the notice remains unpaid on the day specified therein for declaring 
the stock delinquent, the secretary m ust, unless otherwise ordered by the 
board of directors, cause to be publ ished in the same papers in which the 
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notice hereinbefore provided for shall have been published a notice sub
stantially in the following form : 

(Name in full. Location of principal place of business. ) 
Notice. There is delinquent upon the following described stock on 

account of assessment levied on the (date ) ,  (and assessments levied previous 
thereto, if any) , the several amounts set opposite the names of the respective 
shareholders, as follows : (Names, number of certificate, number of shares, 
amount) .  And in accordance with law (and an order of the board of 
directors made on the (date ) ,  if any such order shall have been made ) ,  so 
many shares of each parcel of such stock as may be necessary, will be sold, 
at the (particular place ) ,  on the (date ) ,  at (the hour) of such day, to pay 
delinquent assessments thereon, together with costs of advertising and 
expenses of the sale. 

(Name of secretary with location of office. ) 
[Civ. C. 1877, § 429 ; R. C. 1899, § 2923. )  

§ 4243. Contents of notice. The notice must specify every certificate of
stock, the number of shares it represents and the amount due thereon, except 
when certificates may not have been issued to parties entitled thereto, in 
which case the number of shares and amount due thereon together with the 
fact that the certificate for such shares has not been issued must be stated. 
[Civ. C. 1877, § 430 ; R. C. 1899, § 2924. ) 

§ 4244. Publication thereof. The notice when published in a daily paper
must be published for ten days, excluding Sundays and holidays, previous 
to the day of sale. When published in a weekly paper it must be published 
in each issue for two weeks previous to the day of sale. The first publication 
of all delinquent sales must be at least fifteen days prior to the day of sale. 
jCiv. C. 1877, § 431 ; R. C. 1899, § 2925.) 

§ 4245. Jurisdiction to sell stock. By the publication of the notice the
corporation acquires jurisdiction to sell and convey a perfect title to all 
of the stock described in the notice of sale upon which any portion of the 
assessment or costs of advertising remains unpaid at the hour appointed for 
the sale, but must sell no more of such stock than is necessary to pay the 
assessments due and costs of sale. [Civ. C. 1877, § 432 ; R. C. 1899, § 2926. )  

§ 4246. Manner of sale. On the day, at the place and at the time appointed
in the notice of sale the secretary must, unless otherwise ordered by the 
directors, sell or cause to be sold at public auction to the highest bidder for 
cash so many shares of each parcel of the described stock as may be necessary 
to pay the assessment and charges thereon according to the terms of sale ; 
if payment is made before the time fixed for sale, the party paying is only 
required to pay the actual cost of advertising in addition to the assessment. 
[ Civ. C. 1877, § 433 ; R. C. 1899, § 2927. )  

§ 4247. Highest bidder defined. The person offering at such sale to
pay the assessment and costs for the smallest number of shares or fraction 
of a share is the highest bidder and the stock purchased must be transferred 
to him on the stock books of the corporation on payment of the assessment 
and costs. [Civ. C. 1 877, § 434 ; R. C. 1899, § 2928.] 

§ 4248. When corporation may bid. If at the sale of stock no bidder
offers the amount of the assessment and costs and charges due, the same may be 
bid in and purchased by the corporation through the secretary, president 
or any director thereof at the amount of the assessment, costs and charges 
due ; and the amount of the assessments, costs and charges must be credited 
a,; paid in full on the books of the corporation and an entry of the transfer 
of the stock of the corporation must be made on the books thereof. While 
the stock remains the property of the corporation it is not assessable, nor must 
any dividend be declared thereon ; but all assessments and dividends must be 
apportioned upon the stock held by the stockholders of the corporation. 
[Civ. C. 1877, § 435 ; R. C. 1899, § 2929. )  
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§ 4249. Title to stock in corporation. All purchases of its own stock
made by any corporation vest the legal title to the same in the corporation ; 
and the stock so purchased is held subject to the control of the stockholders. 
who may make such disposition of the same as they deem fit, in accordance 
with the by-laws of the corporation or vote of a majority of all the remaining 
shares. Whenever any portion of the capital stock of a corporation is held 
by the corporation. by purchase , a majority of the remaining shares is a 
m ajority of the stock for all purposes of election or voting on any question 
at a stockholders ' meeting. [ Civ. C. 1877,  § 436 ; R. C. 1899, § 2930. ] 

§ 4250. Time extended by publication. The dates fixed in any notice of
assessment or notice of deliquent sale, published according to the provisions 
hereof, may be extended from time to time for not more than thirty days by 
order of the directors entered on the records of the corporation ; but no order 
extending the time for the performance of any act specified in any notice  
is  effectual unless notice of such extension or postponement is  appended to 
and published with the notice to which the order relates. [ Civ. C.  1877, § 437 ; 
lL C. 1899, § 2931 . ]  

§ 4251.  Irregularities do not invalidate. No assessment is  invalidated by
a failure to make publication of the notices herein.before provided for, nor 
by the nonperformance of any act required in order to enforce the parment 
of the same ; but in case of any substantial error or omission in the course 
of proceedings for collection, all previous proceedings except the levying of 
the assessment, are void and publication. must be begun anew. [ Civ. C. 1877. 
§ 438 ; R. C. 1899, § 2932 . ]

§ 4252. Redemption. Limitation. No action must be sustained to  recover
stock sold for delinquent assessments upon the ground of irregularity 
in the assessment, irregularity or defect of the notice of sale, or 
defect or irregularity in the sale, unless the party seeking to 
maintain such action first pays or tenders to the corporation, or the 
party holding the stock sold ,  the sum for which the same was sold, together 
with al l subsequent assessments which may have been paid thereon and in
terest on such sums from the time they were paid ; and no such action must 
b e  sustained unless the same is commenced by the filing of a complaint and 
the i ssuing of a summons thereon within six months after such sale is made. 
[Civ. C. 1877, § 439 ; R. C. 1895, § 2933. ] 

§ 4253. Proof of publication and sale. The publication of notice required
by this article may be proved by the affidavit of the printer, foreman or 
principal clerk of the newspaper in which the same was published ; and the 
affidavit of the secretary or auctioneer is prima facie evidence of the time and 
place of sale , of the quantity and particular description of the stock sold, and 
to whom, and for what price and of the fact of the p urchase money being paid. 
'I'he affidavits must be filed in the office of the corporation and copies of the 
same certified by the secretary thereof are prima facie evidence of the facts 
therein stated . Certificates signed by the secretary and under the seal of 
the corporation are prima fac ie evidence of the contents thereof. [Civ. C. 1877, 
§ 440 ; R. C. 1899,  § 2934. ]

§ 4254. Stock may be declared delinquent or action brought. On the day
specified for declaring the stock delinquent, or at any time subsequent thereto 
and before the sale of the delinquent stock,  the board of directors may elect 
to waive further proceedings under this article for the collection of delinquent 
assessments, or any part or portion thereof, and may elect to proceed by action 
to recover the amount of the a ssessment and the costs and expenses already 
incurred, or any part or portion thereof. [ Civ. C. 1877, § 441 ; R. C. 1899, 
§ 2935 . ]
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ARTICLE 11.-JUDGMENT AGAINST AND SALE OF 0oRPORATE FRANCHISES. 

§ 4255. Franchise saleable. No exemption. For the satisfaction of any
judgment against a corporation authorized to receive tolls its franchise 
and all the rights and privileges thereof may be levied upon and sold under 
execution in the same manner and with the same effect as any other property, 
but without any exemption. [Civ'. C. 1877, § 442; R. C. 1899, § 2936.] 

§ 4256. Oerti1lcate of purchase. Rights of purchaser. The purchaser
at the sale must receive a certificate of purchase of the franchise and be 
immediately let into the possession of all property necessary for the exercise 
of the powers and the receipt of the proceeds thereof and must thereafter 
conduct the business of such corporation with all its powers and privileges 
and subject to all its liabilities, until the redemption of the same as hereinafter 
provided. [Civ. C. 1877, § 443; R. C. 1899, § 2937.] 

§ 4257. Further rights. The purchaser or his assignee is entitled to recover
any penalties imposed by law and recoverable by the corporation for an in
jury to the franchise or property thereof, or for any damages or other cause 
occurring . during the time he holds the same and may use the name of the 
corporation for the purpose of any action necessary to recover the same. A 
recovery for damages or any penalties thus had is a bar to any subsequent 
action by or on behalf of the corporation for the same. [Civ. C. 1877, § 444; 
R. C. 1899, § 2938.]

§ 4258. Other powers of corporation remain. The corporation whose
franchise is sold, as in this article provided, in all other respects retains the 
same powers, is bound to the discharge of the same duties and is liable to the 
same penalties and forfeitures as before such sale. [Civ. C. 1877, § 445 ; 
R. C. 1899, § 2939.]

§ 4269. Corporation may redeem. . The corporation may at any time within
one year after such sale redeem the franchise by paying or tendering to the 
purchaser thereof the sum paid therefor with twelve per cent interest thereon, 
but without any allowance for the toll which he may in the meantime have re
ceived ; and upon such payment or tender the franchise and all the rights 
and privileges thereof revert and belong to the corporation as if no such sale 
had been made. [Civ. C. 1877, § 446; R. C. 1899, § 2940.] 

§ 4260. Where sold. The sale of any franchise under execution must be
made in the county in which the corporation has its principal place of busi
ness, or in which the property, or some portion thereof, upon which the taxes 
are paid is situated . .  [Civ. C. 1877, § 447; R. C. 1899, § 2941.] 

ARTICLE 1 2.--EXAMINATION OF CORPORATIONS, ETC. 

§ 4261. Examination by legislatin assembly. The legislative assembly or
�ither branch thereof, may examine into the affairs and condition of any cor
poration in this state at all times; and for that purpose any committees ap
pointed by the said assembly or either branch thereof, may administer all 
necessary oaths to the directors, officers and stockholders of such corporation, 
and may examine them on oath in relation to the affairs and condition thereof, 
and may examine the safes, books, papers and documents belonging to such 
corporation, or pertaining to its affairs and condition and compel the produc
tion of all keys, books, papers and documents by summary process to be 
issued on application to any district court or any judge thereof under such 
rules and regulations as the court may prescribe. [ Civ. C. 1877, § 448; R. C. 
1899, § 2942.) 

§ 4262. Power reserved by legislative assembly. The legislative assembly
may at any time amend or repeal this chapter, or any article or section 
thereof and dissolve all corporations thereunder ; but such amendment or 
repeal does not, nor does the dissolution of any such corporation, take away 
c,r impair any remedy given against such corporation, its stockholders or 
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officers, for any liability which has been previously incq_rred. [Civ. C. 1877, 
§ 449 ; R. C. 1895, § 2943.]

C H A P T E R  1 2 .

RAILROAD CORPORATIONS. 

ARTICLE 1.-INCORPORATION AND REGULATION. 

§ 4263. · Who may form. Articles. Any number of persons, not less than
five, may form a corporation for the purpose of constructing, maintaining 
and operating a railroad for the transportation of freight and passengers 
and for the purpose of maintaining and operating any railroad already con
structed for the like purpose. 

The articles of incorporation shall state : 
1. The name of the corporation.
2. The place from and to which such railroad is to be constructed, or

maintained and operated as the case may be. 
3. The estimated length of such railroad and the name of each county in

this state through or into which it is made or intended to be made. 
4. The amount of the capital stock of the corporation, the number of

shares of which it shall consist, and if such stock shall consist of common and 
preferred stock, the number and amount of each class. 

5. The names and residences of the directors of the corporation, who shall
manage its affairs for the first year and until others are chosen in their places, 
and who shall not be less than five nor more than thirteen in number; and each 
such person shall subscribe thereto his name, place of residence and the 
number of shares of stock he agrees to take in such corporation. There shall 
be annexed to such articles an affidavit of at least three of the directors 
therein named, that the signatures thereto are _genuine and that it is intended 
in good faith to construct or maintain and operate the railroad therein 
mentioned; . and thereupon said articles and affidavits shall be filed in the 
office of the secretary of state. [1879, ch. 46, § 1 ;  R. C. 1895, § 2944. ] 

§ 4264. Number and term of directors. There shall be a board of not less
than five nor more than thirteen directors of every such corporation, who shall 
be elected at such time, in such manner and for such term as shall be pre
subscribed by its by-laws and shall hold their office until their respective suc
cessors shall be chosen. [ 1879, ch. 46, § 3 ;  R. C. 1895, § 2945.] 

§ 4265. Stock not transferable until calls paid. No stock of a railroad
corporation is transferable, until all previous calls thereon shall have been 
fully paid in. [ 1879, ch. 46, § 6; R. C. 1899, § 2946.] 

§ 4266. Powers. Every corporation formed under this article, and every
railroad corporation authorized to construct, operate or maintain · a railroad 
within this state, shall have in addition to the powers mentioned in section 
4200 the following powers : 

1. To cause such examination and surveys for its proposed railroad, as
may be necessary to the selection of the most advantageous route ; and for such 
purpose by its officers or agents and servants to enter upon the lands or 
waters of any person, but subject to responsibility for all damage which shall 
be done thereto. 

2. To take and hold such voluntary grants of real estate and other prop
erty as may be made to it to aid in the construction, maintenance and ac
commodation of its railroad ; but the real estate received by voluntary grant 
shall be held and used for the purposes of such grant only. 

3. To acquire under the provisions of the chapter on eminent domain
or by purchase all such real estate and other property as may be necessary 
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for the construction, maintenance and operation of its railroads and the 
stations, depot grounds and other a�commodations reasonably · necessary to 
accomplish the objects of its incorporation ; to hold and use the same, to lease 
or otherwise dispose of any part or parcel thereof, to sell the same when not 
required for railroad uses and no longer necessary to its use. 

4. To lay out its road not exceeding one hundred feet in width and to
construct the same ; and for the purpose of cuttings and embankments and 
of obtaining gravel and other material to take as much land as may be neces
sary for the proper construction, operation and security of the road, and for 
the protection of such road from snow, and to cut down any standing trees 
that may be in danger of falling on the road, making compensation therefor 
as provided by law for land taken for the use of the corporation. 

5. Subject to the provisions of section 4275, to construct its railroad across,
along or upon any stream of water, water course, street, highway, toll or 
wagon road, plank road, turnpike, wharf, levee, river front, steamboat or 
other public landing or canal which its route shall intersect or touch ; to carry 
any highway, street, toll or wagon road, plank road or turnpike which it shall 
touch, intersect or cross, over or under its track, as may be most expedient 
for the public good ; to change the course or direction of any highway, street, 
turnpike, toll or wagon road or plank road when made necessary or desirable 
to secure more easy ascent or descent by reason of any embankment or cut 
made in the construction of the railroad and to take land necessary therefor ; 
provided, such highway or road is not so changed from its original course 
more than six rods nor its distance thereby lengthened more than five rods. 

6. To cross, intersect, join and unite its railroad with any railroad here
tofore or hereafter constructed at any point on its route and upon the grounds 
of such railroad corporation, with the necessary turn-outs, sidings and switches 
and other conveniences in furtherance of the objects of its connections. And 
every corporation whose railroad is or shall be hereafter intersected by any new 
railroad shall unite with the owners of such new railroad in forming such inter� 
sections and connections and grant the facilities aforesaid ; and if the two cor
porations cannot agree upon the amount of compensation to be made therefor, 
or the points and manner of such crossings and connections, the same shall be 
ascertained and determined in the manner provided by law for tlie ascertain
ment and detem1ination of damages for the taking of real property. But 
the making of such crossing by the railway corporation constructing said 
new railroad shall not be hindered, delayed or prevented pending the ascer
tainment and determination of said matter ; provided, said railroad company 
proposing to make such crossing shall execute and file with the clerk of the 
district court in which such proceedings are pending, a bond in such amount 
as the judge of said court may order, conditioned that the railroad company 
executing the same shall pay whatever amount may be so ascertained and 
determined, and shall abide any judgment or order of the court made in 
relation to the matter in controversy ; the sufficiency of said bond and the 
sureties thereof shall be approved by said judge, but no corporation which 
shall have obtained the right of way and constructed its road at the point 
of intersection before the commencement of an action under the provisions 
of the chapter on eminent domain shall be required to alter the grade or 
change the location 6f its road or be required to bear any part of the expense 
of making and maintaining such crossing. 

7. To have and use equal room, ground rights, privileges and conveniences
for tracks, switches, sidings and tum-outs upon any levee, river bank, or front, 
steamboat or other public landing and upon any street, block, alley, square 
or public ground within any incorporated to�n or city, any charter or or
dinance of any such city or town to the contrary notwithstanding ;  and to 
accomplish this may adjust with other corporations the ground to be occu
pied · by each with such tracks, switches, sidings and turn-outs, and if such 
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corporations cannot agree upon such adjustment and the amount of compen
sation to be paid for the purchase or necessary change of location and removal 
of any track previously l aid, the same shall be ascertained and determined 
and the common, mutual and separate rights adjusted in the manner provided 
by law for the ascertainment and determination of damages for the taking 
of real property. The court ,  or a judge thereof, may employ a competent 
engineer and define , locate and plat the ground and assign to each corporation 
the part for the tracks and other conveniences for each, and may require the 
removal or purchase of tracks previously laid so as to justly settle the rights 
of such corporation upon such ground, the damages to be paid being assessed 
in accordance with the chapter on eminent domain. 

8 . To take and convey persons or property over its road by the power or
force of steam, or of animals, or by any mechanical power and to receive com
pensation th'erefor ;  and to do all business incident to railroad co rporations. 

9. To erect and maintain all necessary and convenient buildings, stations,
fixtures and machinery for the accommodation and use of its passengers, freight 
and business, subject to the statutes in relation thereto. 

10. 'l'o regulate the time and manner in which passengers and property
shal l be transported and the compensation to be paid therefor . 
..._ 11 .  'l'o borrow from time to time such sums of money at such rates of 
interest and upon such terms as the corporation or board of directors shall 
a gree upon and authorize as necessary or expedient, and to execute deeds 
or mortgages, or both , as occasion may require on any railroads or parts 
thereof constructed or in process of construction, for amounts borrowed or 
owing by the corporation-;i:t,nd therein to make provisions granting, transfer
ring or mortgaging its railroad track, right of way, depot grounds, rights, 
privileges, franchises, immunities, exemptions, machine houses , rolling stock, 
furniture , tools, implements, appendages and appurtenances used in connection 
with such railroads, in any manner whatever then belonging to the corporation 
or which may thereafter belong to it as security for any bonds or evidences 
of debt therein mentioned, in such manner as the corporation or directors 
shall think proper, and such instruments shall  fully convey the same, or so 
much thereof as shall be therein described . In case of sale by virtue of any 
such trust deed, or upon foreclosure of any such mortgage the persons ac
quiring title under such sale and their associates, successors and assigns, or 
such corporation as they shall organize according to section 4263, with all the 
powers conferred upon corporations by this chapter, shall thereafter have, 
exercise and enjoy all such described grants which were purchased at such 
sale, including all rights, privileges, grants. franchises, immunities and ad
vantages mentioned in such instruments which were possessed by such cor
poration making the same or contracting such debts, so far as the same relate 
or appertain to that portion or line of road granted or mortgaged and pur
chased at such sale, and no further, as fully and absolutely in all respects 
as such corporation , its shareholders ,  officers and agents might have done 
if such sale had not taken place. And whenever the person so acquiring 
title under any such sale shall own or represent a majority in amount of the 
bonds or other ev idences of debt secured by any such trust deed or mortgage, 
and shall also include the persons who owned at the time of the sale a majority 
in amount of the capital stock of such mortgagor corporation, such purchasers 
and such corporation as they shall organize as aforesaid,  shall also have, 
possess and enjoy any exemption, privilege or immunity previously granted 
by any law to such former corporation relating to any of the property so 
acquired to the same extent as if such l atter corporation had been named 
in such law as the grantee thereof. [ 1897, ch .  46, §§ 9, 10 ; 1883, ch. 92, 
§ 1 :  R. C. 1895, § 2947 ; 1905, ch. 150. )

Right of riparian owner to have natural stream flow over land Is such .prop
erty as may be condemned. Bigelow v. Draper, G N. D. 1 52, 69 N. W. 570. 
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Right of way and roadway synonymous. Right of way Includes ground neces
sary for construction of side tracks, connecting tracks, station houses, freight 
houses and other accommodations. C., M. & St. P. Ry. Co. v. CaBB County, 8 N. D. 
18, 76 N. W. 239. 

§ 4267. Right of way through state lands. Conditions. Every railroad .
company duly organized under the laws of any state or territory, or by the 
United States authorized to build and operate a railroad within this state, 
which shall have filed with the secretary of state a copy of its articles of 
incorporation properly certified, shall have the right to take, hold and use for 
the purposes of a railroad a strip of land one hundred feet wide, fifty feet on 
each side of the center line of such railroad, through each and every tract of 
public land owned or held by the state across which its road has been or shall 
be located or constructed; provided, that when it shall be necessary to protect 
such railroad from snow, or to use extra width in its construction such com
pany shall have the right to take, hold and use a strip of land not exceeding 
two hundred feet in width, one hundred feet on each side of such center 
line, through such public lands; provided, further, that at all its regular 
stations established upon such land such company shall have the right to 
take a strip of land one thousand six hundred feet long and three hundred 
feet wide for station purposes. [1893, ch. 99, § 1 ;  R. C. 1895, § 2948.] 

§ 4268. School lands at appraised value. Whenever any school or state
lands are taken for railway purposes as provided in the preceding section, 
the railway company so taking such lands shall pay to the state treasurer 
the appraised value thereof, but in no case any sum less than ten dollars 
per acre for all such lands so taken. [1893, ch. 99, § 2; R. C. 1899, § 2949.] 

§ 4269. Bow right of way obtained. .AJ:iy railway company desiring
to secure the benefits of section 4267 shall within ninety days after the definite 
location of its road across any section of such lands file in the office of the 
board of university and school lands a plat of such section of land, showing 
the location of such road through the same and all stations located thereon; 
and thereafter all such lands over which such roads shall pass shall be dis
posed of subject to this grant; and every certificate or patent for such lands 
thereafter sold shall contain an express reservation to the use of such com
pany of all lands which it shall have appropriated in accordance with the 
provisions of this article; provided, that if such road shall not be completed 
across any such section within five years after the location of the same 
thereon the rights herein granted shall be forfeited as to any such section 
of land. [1893, ch. 99, § 3 ;  R. C. 1895, § 2950. ] 

§ 4270. When right of way reverts to state. If any railway company
appropriating any public lands by virtue of section 4267 shall at any time 
abandon the use thereof for railway purposes for a period of one year the same 
shall revert to the state. [ 1 893, ch. 99, § 4 ;  R .  C. 1899, § 2951.] 

§ 4271. Extensions and branches. .AJ:iy railroad corporation may, under
the provisions of th.is article, extend its road from any point named in its 
articles of incorporation or may build branch roads, either from any point 
on its line of road, or from any point on the line of any other road connect
ing or to be connected with its road, the use of which other road between 
such points and the connection with its own road such corporation shall have 
secured by a lease or agreement for a term of not less than ten years from 
its date. Before making such extension or building any such branch road 
such corporation shall by resolution of its directors, to be entered in the 
record of its proceedings, designate the route of such proposed extension or 
branch in the manner provided in section 4263 and file a copy of such record 
certified by the president and secretary in the office of the secretary of state 
and cause the same to be recorded as provided in such section. Thereupon such 
<!orporation shall have all the rights and privileges to make such extension 
or build such branch and receive aid thereto which it would have had if it had 
been authorized in its articles of incorporation. But this section shall not be 
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construed to authorize railroad corporations to consolidate with each other. 
( 1879, ch. 46, § 1 1 ; R. C. 1895, § 2952 . ]  

§ 4272. Directors may alter route. The board of directors of every rail
road corporation may by a vote of two-thirds of the whole number at any time 
alter the route, or any portion of the route of its road, or any extension or 
branch thereof, or part of its road, or any extension or branch as constructed, 
if it shall appear to it that the line can be improved thereby ; but no railroads 
shall be so diverted from any county, town, city or village which in its cor
porate capacity shall have extended aid to such road, either while in the 
hands of the then present owner or any former person or corporation ; and no 
such alteration shall be made in any city or village after the road shall have 
been constructed therein, unless the same shall have been sanctioned by a vote 
of two-thirds of the council of such city or the trustees of such village. Before 
making any such alterations the board of directors shall designate the route 
thereof by resolution, to be entered in its records, filed and recorded in the 
office of the secretary of state, as provided in the preceding section ; thereupon 
it shall have the same rights and privileges to build such road as altered as 
if it was the original line. [ 1879,  ch. 46 , § 12 ; R. C. 1895, § 2953. ] 
' § 4273. Consolidation� leasing and purchase of non-competing lines. Any 

railroad corporation organized and existing under the laws of the territory 
of Dakota or state of North Dakota . or existing by consolidation of different 
railway companies under the laws of such territory or state and of any other 
territory or state, may consolidate its stock, franchises and property with 
any other railroad corporation , whether within or without the state, when 
their respective railroads can be lawfully connected and operated together 
to constitute one continuous main line with or without branches upon such 
terms as may be agreed upon, and become one corporation by any name 
sel ected, which within this state shall possess all the powers, franchises and 
immunities, including the right of further consolidation with other corpora
tions under this section, and be subject to all liabilities and restrictions of 
this chapter. Articles stating the terms of consolidation shall be approved 
by each corporation by a vote of the stockholders owning a majority of the 
stock in person or by proxy at a meeting called for that purpose of which 
notice, stating the object of the meeting, shall be given in the manner pre
scribed in section 4224, and a copy thereof with a copy of the record of such 
approval and accompanied by lists of their stockholders and the number 
of shares held by each, duly certified by their respective presidents and sec
retaries with the respective seals of such corporations affixed, shall be filed 
for record in the office of the secretary of state before any such consolidation 
shall have any validity or effect. Any such railroad corporation may lease 
or purchase and take a conveyance or assignment of the railroad, franchises, 
immunities and all other property and appurtenances of any other railroad 
corporation, or any portion thereof within or without this state , when their 
respective railroads can be lawfully connected and o·perated together to 
constitute one continuous main line,  or when the road so purchased will con
stitute branches or feeders of any road maintained and operated by such 
purchasing corporation. Such purchase or lease must be authorized by the 
stockholders of the respective corporations at a meeting cal led as herein pro
vided for the consolidation of railroads and by the same vote. But no railroad 
corporation shall consol idate with ,  or lease or purchase, or in any way become 
owner of, or control any other railroad corporation or any stock, franchises, 
righ\5 or property thereof which owns and controls a parallel and competing 
l ine. In no case shall the capital stock of the company formed by such consol
idation exceed the sum of the capital stock of the companies consolidated 
at the par value thereof, nor shall any bonds or other evidences of debt be
issued as a consideration for or in connection with such consolidation:i (1879, 
ch .  46, § 13 ; 1883, ch. 91 ,  § 1 ;  R .  C. 1895, § 2954. ] 
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§ '274. Highways, etc., to be restored to former state. Every corporation
constructing, owning or using a railroad shall restore every stream of water, 
water course, street, highway, plank road, toll or wagon road, turnpike or 
canal across, along or upon which such railroad may be constructed to its 
former state or to such condition as that its usefulness shall not be materially 
impaired, and thereafter maintain the same in such condition against any 
effects in any manner produced by such railroad. [1879, ch. 46, § 15 ; R. C. 
1895, § 2955. ] 

§ '275. Clear passage over highways. When it shal
l 

be necessary in the 
construction of a railroad to erect a bridge or culvert over any highway, 
street, turnpike or plank road, toll or wagon road it shall be sufficient to 
construct the same so as to give a clear passage way of twenty feet or two 
passage ways of fourteen feet each. [1879, ch. 46, § 16 ; R. C. 1899, § 2956. ] 

§ 4276. l'inures deftned. What subject to mortgage. All rolling stock
of any railroad corporation organized under the provisions of this article 
used and employed in connection with its railroad and all fuel necessary 
to the operation of the same are declared and shall be held to be fixtures ; 
and all such property and all additional rights of way, depot grounds and other 
real property acquired subsequently to the execution of any trust deed or mort
gage which shall have been described or provided for therein shall be mbject 
to the lien thereof to the same extent as the property therein described which 
the corporation owned at the time of its execution. (1879, ch. 46, § 17 ; R. C. 
1899, § 2957. ] 

§ 4277. Conveyances, etc., how executed and recorded. Every conveyance
or lease, deed of trust, mortgage or satisfaction thereof made by any railroad 
corporation of any franchises, real estate, fixtures or other real property 
in pursuance of law, shall be executed and acknowledged in the manner in 
which conveyances of real estate by corporations are required to be to entitle 
the same to be recorded and shall be recorded in the office of the secretary of 
state, who shall indorse thereon his certificate thereof, specifying the day and 
hour of its reception and the volume and page where recorded, which shall 
be evidence of such facts. Every such record of any such instrument shall 
from the time of reception have the same effect as to any property in this 
state described therein as the record of any similar instrument in the office 
of a register of deeds may have by law as to property in his county and shall 
be notice of the rights and interests of the grantee, lessee, or mortgagee by such 
instrument to the same extent as if it was recorded in each and all of the 
several counties in which any property therein described may be situated. 
[1879, ch. 46, § 18 ; R. C. 1899, § 2958. ] 

§ 4278. Conditional sale valid. In all cases where railroad equipment and
rolling stock may have been or shall be sold to any person, firm or corporation 
to be paid . for in whole or in part in installments, or shall be leased, rented, 
hired or delivered on condition that the same may be used by the' person, firm 
or corporation purchasing, leasing, renting, hiring or receiving the same, 
and that the title to the same shall remain in the vendor, lessor, renter, hirer 
or deliverer of the same until the price agreed upon or rent for such property 
shall have been fully paid, such condition in regard to the title so remaining 
in the vendor, lessor, renter, hirer or deliverer until such payments are fully 
made shall be valid for all intents and purposes as to subsequent purchasers 
in good faith, and creditors ; provided, that the term during which the install
ments or rents are to be paid shall not exceed ten years and such contract 
shall be in writing and acknowledged. [1883, ch. 93, § 1 ;  R. C. 1895, § 2559.]  

§ 4279. Where recorded. Oars, etc., how marked. Such contract shall be
recorded in the office of the secretary of state and on each locomotive or car 
that may have been or may be sold or leased the name of the vendor, or lessor, 
or assignee of the vendor or lessor shall be marked in a conspicuous place 
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followed by the word, " owner " or " lessor, " as the case may be. [1883, ch. 
93, § 2; R. C. 1895, § 2960.] 

§ 4280. Sinking fund. The board of directors of any railroad corporation
may annually or oftener, as may be deemed expedient, set apart and appro
priate a sum of money not exceeding fifty per cent of its net earnings as 
resources for any one year, after paying the current expense of · its road and 
the interest on its outstanding inflebtedness, in order to sink, redeem, pay 
off, cancel or discharge the indebtedness of such corporation; and the said 
sums so set apart shall be annually applied to the payment and discharge 
of such debts of such corporation as shall be due, and to the purchase and 
redemption of the outstanding evidences of indebtedness of such corporation, 
as the board of directors thereof shall deem most for the interest of such cor
poration and for no other purpose. [1879, ch. 46, § 19; R. C. 1899, § 2961.] 

§ 4281. Defense of usury prohibited. No railroad corporation shall be
allowed to make the defense of usury against the holder of any bond or other 
obligation for the payment of money issued by such corporation. [1879, ch. 
46, § 20 ; R. C. 1899, § 2962.) 

§ 4282. l'tlay clasaify directors. .Any railroad corporation may by a vote
of a majority in amount of the stockholders present or represented at any 
annual meeting classify its directors into three classes, each of which shall be 
composed, as nearly as may be, of one-third of the directors; the term of 
office of the first class to expire in one year, of the second in two years and 
of the third in three years. At each annual election thereafter a number 
of directors shall be elected for three years equal to the number whose term 
of office shall then expire ; all other vacancies shall be fi1led in accordance 
with the by-laws. [1879, ch. 46, § 21; R. C. 1899, § 2963.] 

§ 4283. Annual report must be made. Contents. Every railroad corpo
ration shall make an annual report to the stockholders of its operations 
during the year ending on the thirtieth day of June, which report shall be 
verified by the affidavit of the secretary, treasurer, superintendent and 
directors of the corporation and shall state ; 

1. 'l'he length of road in operation, the length of single track, the length
of double track, the weight of the rail per yard. 

2. The capital stock actually subscribed and the amount paid thereon.
3. The whole cost of the road, showing the amount expended for the right

of way, bridging, grading, iron and buildings respectively and for all other 
purposes incidental to the construction of such road. 

4. The amount and nature of its indebtedness, distinguishing the first,
second and third mortgage bonds, and the unsecured indebtedness and the 
amount due the corporation. 

5. The amount received for the transportation of passengers, property and
mails, for interest and from other sources respectively. 

6. The amount of freight, specifying the quantity in tons or other usual
mode of measurement. 

7. The amount paid for the repairs of the road, buildings, engines and
cars respectively, for fuel, taxes and interest, specifying the indebtedness on 
which the same is paid ; for wages of employes ; the aggregate amount paid 
for salaries of officers and for any other purpose incidental to the business of 
transportation so as to give· a complete statement of the entire annual expense 
of the corporation. 

8. The amount of loss to the corporation paid for loss and damage to freight
and injury to person and property. 

9. The number and amount of dividends and when made and in what
manner such dividends have been paid. 

10. The amount appropriated to sinking fund and the manner in which
the same has been applied and the total amount then held by such sinking 
fund. 
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11. The number of persons killed or injured, the causes thereof and
whether passengers or persons employed by the corporation. 

12. Whether any such accidents have arisen from carelessness or negligence
of any person in the employ of the corporation and whether such person is 
retained in the service of. such corporation. The secretary of each railroad 
corporation shall mail to every stockholder thereof, whose post office address 
is known, a copy of its annual report and shall file a certified copy thereof 
with the commissioners of railroads on or before the fifteenth day of September 
in each year. (1879, ch. 46, § 22; R. C. 1899, § 2964.J 

§ 4284. Must maintain office in the state. Every railroad corporation or
ganized and doing business in this state under the laws or authority thereof 
shall have and ·maintain a public office or place in the state for the transaction 
of its business, where transfers of its stock shall be made and in which shall 
be kept·for public inspection books in which shall be recorded the amount of 
capital etock subscribed and by whom, the names of the owners of its stock 
and the amount owned by them respectively; the amount of stock paid in and 
by whom, and the transfers of said stock; the amount of its assets and liabili
ties and the names and places of residence of its officers. Any corporation 
violating any of the provisions of this section or of section 4283 shall, upon 
conviction thereof in any district court, be subject to a penalty of not less 
than one hundred and not more than five thousand dollars and its corporate 
rights shall be subject to forfeiture. [Const.§ 140; R. C. 1899, § 2965.] 

§ 4285. Bow foreign corporation may extend its road into this state. Any
railroad corporation chartered by or organized under the laws of the United 
States or of any state or territory, whose constructed railroad shall reach or 
intersect the boundary line of this state at any point may extend its railroad 
into the state from any such point or points to any place or places within 
the state, and may build branches from �ny point on such extension. Before 
making such extension or building any such branch road such corporation 
shall by resolution of its directors to be entered in the records of its proceed
ings, designate the route of such proposed extension or branch in the manner 
provided in section 4263 and file a copy of such record certified by the presi
dent and secretary in the office of the secretary of state. Thereupon such cor
poration shall have all the rights and privileges to make such extension or 
build such branch and receive such aid thereto as it would have had had it 
been authorized so to do by articles of association duly filed in accordance 
with the provisions of this article, [ 1879, ch. 46, § 27; R. C. 1895, § 2966.] 

§ 4286. Train to be nm each week day. Every railway company owning
or operating a railway line in this state, excepting railways or branch lines 
that may hereafter be constructed or extensions of railways or branch lines 
now in operation, for five years after construction of same, and also railways 
or branch lines whose total length does not exceed twenty-five miles, is re
quired to run a train of cars over its lines and branches of any line one way 
during each week day of the year unless prevented by storm, accident or 
other cause over which the railroad company has no control. (1893, ch. 103. 

§ 1 ; R. C. 1895, § 2967 ; 1905, ch. 152.]
§ 4287. Penalty. For each and every violation of the provisions of the last

section the railway compan:y shall be subject to a fine of five hundred dollars. 
[1893, ch. 103, § 2; R. C. 1895, § 2968.] 

§ 4288. Trains to be nm at regula.r times. Every such railroad corpora
tion shall start and run its cars for the transportation of persons or property: 
at regular times to be fixed by public notice and shall furnish sufficient ac:
eommodation for the transportation of all such passengers and prop
erty. as shall within a reasonable time previous thereto offer or be 
offered for the transportation at the place of starting or at the 
junction of other railroads and at siding and stopping places 
established for receiving and discharging way passengers and freight 
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and shall take, transport and discharge paSBengers and property at, from and 
to such places on the due payment of tolls, freight or fare therefor. [Civ. C. 
1877, § 474; R. C. 1899, § 2969.] 

§ 4289. Penalty. In case of the refusal by such corporation or its agents
to take or transport any passenger or property as. provided in the preceding 
section, or in case of the neglect or refusal of such corporation or its agents 
to discharge or deliver passengers or property at the regularly appointed 
place under the laws which regulate common carriers such corporation shall 
pay to the party aggrieved all damages which shall be sustained thereby 
with costs of action. [Civ. C. 1877, § 475; R. C. 1899, § 2970.] 

§ 4290. When not liable for personal injuries. In case any passenger on
any railroad shall be injured while on the platform of a car while in motion, 
or in any baggage, wood or freight car in violation of the printed regulations 
of the corporation posted up at the time in a conspicuous place inside of its 
passenger cars then in the train, such corporation shall not be liable for the 
injury; provided, it had furnished room inside its passenger cars sufficient 
for the accommodation of its passengers. [Civ. C. 1877, § 476; R. C. 1899, 
§ 2971.]

§ 4291. S&me responsibility on all trains carrying passengers. When fare
is taken by any railroad corporation for transporting passengers on any 
mixed train of passenger and freight cars or on any baggage, wood, gravel 
or freight car the same care must be taken and the same responsibility and 
duties are assumed by the corporation as for passengers on passenger cars. 
[Civ. C. 1877, § 477; R. C. 1899, § 2972.] 

§ 4292. Temporary ways while changing highway. Every railroad cor
poration while employed in raising or lowering any turnpike or other way, 
or in making any other alterations, by means of which the said way may be 
obstructed shall provide and keep in good order suitable temporary ways to 
enable travelers to avoid or pass such obstructions. [Civ. C. 1877, § 479; 
R. C. 1899, § 2973.]

§ 4293. Bridges must be in good repair. Every railroad corporation shall
maintain and keep in good repair all bridges with their abutments which such 
corporation shall construct for the purpose of enabling its road to pass over 
or under any turnpike road, canal, water course or other way. [Civ. C. 1877, 
§ 480; R. C. 1899, § 2974.]

§ 4294. Signs at crossings. Every railroad corporation operating a line
of road within this state must erect suitable signs of caution at each crossing 
of its road with a public highway, which signs shall be painted with black 
Roman or block letters on white background, said letters to be at least eight 
inches in length and proportionately broad; said signs shall be placed at the 
top of posts at least fifteen feet high. [Civ. C. 1877, § 481; R. C. 1895, § 2975.] 

§ 4295. Bell and whistle. A bell of at least thirty pounds in weight or a
steam whistle shall be placed on each locomotive engine and shall be rung or 
whistled at the distance of at least eighty rods from the place where the said 
railroad shall cross any other road or street and be kept ringing or whistling 
until it shall have crossed said road or street under a penalty of fifty dollars 
for every neglect, to be paid by the corporation owning the railroad, one-half 
thereof to go to the informer, and the other half to this state, and also be liable 
for all damages which shall be sustained by any person by reason of such 
neglect. [Civ. C. 1877, § 483; R. C. 1899, § 2976.] 

Not the sole measure of duty at pubUc crossings to ring bell and blow whistle. 
Effect of city ordinances. Coulter v. 0. N. Ry., 5 N. D. 568, 67 N. W. 1046. 

Failure to give signals no ground tor recovery In absence of evidence that such 
failure was cause of injury. Mankey v. C., M. & St. P. Ry. Co., 14 S. D. 468, 85 N. 
w. 1013. 

§ 4296. Trains must stop before crossing other railroads or drawbridges.
Exception. Every train of cars, and every locomotive about to cross the 
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track of another railroad, shall come to a full stop before arriving at, or 
crossing the track of such other, and within four hundred feet thereof; and 
the train or locomotive arriving near such crossing first, shall cross and move 
on :first; and every such train or locomotive shall also come to a full stop 
before crossing or running upon any drawbridge over a stream which is 
regularly navigated by vessels during the season when such stream is so used 
for navigation, and the use of such draw is necessary for the passage of boats, 
vessels and other crafts, navigating the waters of such stream, at a distance 
from such bridge of not more than six •hundred feet; provided, that no such 
stop need be made before crossing such drawbridge or railroad crossing of 
railroads operated by the same company, if at the time an employe of the 
company shall be standing on such drawbridge or crossing with a proper 
light by night, or flag by day, and signal such train to proceed; provided, 
however, that in case any two railroads which cross each other, or in any 
way connect at a common grade, shall by any works or :fixtures to be erected 
and maintained by them, or either of them, render it safe to pass over said 
crossings without stopping, and such work or :fixtures shall first be approved 
by the commissioners of railroads of this state, and the plan of such works 
or :fixtures for such crossing, designating the place of such crossing, shall be 
filed with the said commissioners of railroads; then in that case the fore
going provisions of this section requiring the stoppage of trains at such 
railroad crossings shall not apply; but if said commissioners of railroads shall 
disapprove such plan, or fail to approve the same within twenty days after 
the filing thereof with them, such railroad companies, or either of them, may 
apply in the county where such crossing is situated, to the judge of the district 
court in and for said county, either in term or vacation, by a petition in 
writing, setting forth the object of said application, and said court or judge 
shall thereupon appoint a time and place for the hearing of said petition, 
and a copy of the order appointing such time and place, together with a copy 
of said petition, shall be served upon the commissioners of railroads at least 
ten days before the day appointed for such hearing; and the said district 
court or any judge thereof, either in term time or vacation, shall have full 
power upon the hearing of said petition, to grant the prayer thereof, or to 
make such other order thereon as may be proper in the premises. [R. C. 
1895, § 2977; 1903, ch. 148.] 

§ 4297. Xilling of stock prim& facie evidence of negligence. The killing
or damaging of any horses, cattle or other stock by the cars or locomotives 
along a railroad shall be prima facie evidence of carelessness and negligence 
on the part of the corporation. [ Civ. C. 1877, § 679; R. C. 1895, § 2978.] 

As to prlma facle case, how overcome. Hodgins v. R. R. Co., 8 N. D. 882, 
56 N. W. 139. 

Proof of ownership value and killing by train sufficient to create presumption 
of negligence. Contributory negligence, what is. Wright v. M., St. P. & S. St. M. 
Ry., 12 N. D. 159, 96 N. W. 324. 

Sufficiency of a complaint. John R. Jones & Son v. G. N. Ry., 12 N. D. 343, 97 
N. W. 535. 

§ 4298. Crossing when land on both sides owned by one person. When
any person owns land on both sides of any railroad the corporation owning 
such railroad shall, when required so to do, make and keep in good repair 
one causeway or other safe and adequate means of crossing the same. [ Civ. C. 
1877, § 484; R. c. 1899, § 2979.] 

§ 4299. When required to fence. Whenever the owner of any tract of 
land abutting against any line of railroad within this state shall desire to 
inclose any such tract of land for pasturage or other purposes and shall 
construct a good and sufficient fence about said tract of land on all sides 
except along the side abutting against such railroad it shall be the duty of 
such railroad company to construct a good and sufficient fence not less than 
four and one-half feet high on the side of such tract or lot, as far as the same 
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extends along the line of such railroad and to maintain the same in good 
repair and condition , until released therefrom by the owner of said tract or 
until the owner of said tract shall have ceased to maintain, in good repair 
and condition for the term of one year, his portion of the fence around such 
inclosure. [ 1883, ch. 57, § 1 ;  R. C. 1899, § 2980. ) 

§ 4300. Notice from owner. Whenever the owner of any tract of land
shall have completed his portion of the fence about such proposed inclosure 
he shall give written notice of its completion to the railroad company upon 
whose line said tract is situated by personal service upon the agent of said 
company at the station nearest to the proposed inclosure describing in said 
notice the situation of said tract and the number of acres to be inclosed, 
as near as may be, and the length of the fence required along the line of such 
rai lroad to complete the proposed inclosure ; and it shall be the duty of the 
railroad company to construct and complete its portion of such fence within 
sixty days after the service of such notice. [1 83, ch. 57, § 2 ;  R. C. 1899 _ 
§ 2981. )

§ 4301 . Liability of company. If any railroad company shall neglect or
refuse to  comply with any of  the requirements of  the last two sections i t  shall 
be lawful for the owner of such tract to construct or repair the fence along 
the line of such railroads and the railroad company shall be liable to the 
o,vner thereof to an amount not exceeding one dollar and twenty-five cents 
per rod to be recovered in a civil action ; and such railroad company shall 
be liable for all damages accruing by reason of such neglect or refusal. 
[ 1883, ch. 57, § 3 ;  R. C. 1895, § 2982. )  

ARTICLE 2 . - TOPPING OF TRA I N S  A T  OUNTY EATS. 

§ 4302. Stop at county seats. Penalty. Every person, company or cor
poration operating a railroad within or through this state, shall cause all its 
regular passenger trains to stop upon their arrival at its station at each 
county seat through which such trains run, a suffic ient length of time to 
receive and let off passengers with safety ; provided, that this article shall not 
compel such person, company or corporation to cause its through railroad 
trains entering this state from any other state, or its transcontinental trains, 
tC' stop at any county seat of less than five hundred inhabitants. Every 
person, company or corporation failing to comply with the provisions of this 
section shall be subject to a penalty of five hundred dol lar , to be recovered 
in a civil action in the name of the state and paid, when collected, to the 
state o.f orth Dakota, to be credited to the common school fund ; and it is 
hereby made the duty of the state 's attorney of the county, upon complaint 
of any citizen, to commence and prosecute such action on behalf of the state. 
[ 1901, ch. 130. ) 

ARTICLE 3 .-LIA BI LITY OF RA I LROADS FOR CAUS I N G  FIRES. 

§ 4303. Liability for damages from fire. All railroad companies or cor
porations operating or running cars or steam engines over roads in this state 
E.hall be liable to any party aggrieved for all damages resulting from fire 
negligently escaping or being negligently scattered or thrown from said 
cars or engines ; provided, that such railroad company or corporation shall 
not be liable for said damages when the same results from the default or  
negligence of  the  party injured. [ 1893 , ch .  102, § 1 ;  R. <;. 1899, § 2983.] 

§ 4304. Escape of fire prima facie evidence of negligence. Upon the trial
of any action against a railroad company doing busine s in this state for 
damages resulting from fire escaping or being scattered or being thrown 
from its cars or engines or from cars or engines under its control the party 
injured shall not be required to show defect in such cars or engines or 
negligence on the part of the employes of such company ; but the fact of such 
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fire so escaping or being so scattered or thrown shall be construed as prima
facie evidence of such defect or negligence. [ 1893, ch. 102, § 2 ;  R. C. 1899.
§ 2984.] 

Presumption of negligence one of law. Mere fact that ftre started 118 feet 
from track not In Itself sufficient to warrant submission of question of negligence 
to Jury. Smith v. N. P. Ry. Co., 3 N. D. 17, 53 N. W. 173. 

AllTICLID 4.-MAINTENANCID OF STATION HOUSES. 

§ 430G. When nation house to be maintained. Every railroad corporation
in the state shall build a station house and keep a station agent twelve months
each year at all its sidings where there is grain and merchandise of any
description to be shipped, the freight on which amounts to fifteen thousand
dollars or more in any one year, and the receipts of incoming freight shall
amount to four thousand dollars per annum, or more. [1895, ch. 97, § 1 ;
R. C. 1899, § 2985 ; 1901, ch. 179 ; 1903, ch. 147. ] 

§ 4306. Penalty. Any railroad company or corporation failing to comply
with the provisions of the last section shall be punished by a fine of not less
than two thousand dollars and it shall be the duty of the commissioners of
railroads to enforce the provisions of such section in the name of the state
of North Dakota. [1895, ch. 97, § 2 ;  R. C. 1899, § 2986.] 

ARTICLE 5.-REOULATINO NU MBER OF TRAIN MEN. 

§ 430'1. Number of train men. It shall be the duty of every corporation
operating a railway within the limits of this state which has not complete
air equipments in good order on all rolling stock in use on said road to
furnish at least two brakemen to each freight train consisting of forty-five
ears and it shall be the duty of said company to furnish an extra brakeman
on said freight train for every ten cars or fraction thereof in excess of said
forty-five cars ; provided, that this section shall not apply to any train which
has therein, equipped with air brakes, a sufficient number of cars to render 
hand brakes unnecessary in the ordinary stoppage of trains. [1895, ch. 94, 
§ 1 ;  R. C. 1899, § 2987.]  

§ 4308. Penalty. For each and every violation of the last section the
railroad corporation so offending shall be subject to a penalty of fifty dollars
to be recovered in a civil action and paid to the state of North Dakota and
it is made the duty of the attorney general upon complaint of any citizen 
to commence and prosecute this action in his own name as attorney general
on behalf of the state. [1895, ch. 94, § 2 ;  R. C. 1899, § 2988. ] 

ARTICLE 6.-LICENSINO TICKIDT AGENTS. 

§ 4309. A.gents to obtain state license. Fee. It shall be the duty of the
owners of any railroad or steamboat for the transportation of passengers to
provide each agent who may be authorized to sell within the state tickets or
other evidence thereof entitling the holder thereof to travel upon his or their
railroad or steamboat with a certificate setting forth the authority of such
agent to make such sales, which certificate shall be duly attested by the
corporate seal of any corporate owner of such railroad or steamboat and
shall for the information of travelers be kept posted in a conspicuous place
in the office of such agent. After issue of such certificate as aforesaid such
agent or a superintendent or general officer of such owners shall within
ten days thereafter exhibit the same to the secretary of state of the state of
North Dakota and at the same time shall pay to said secretary of state a
license fee of five dollars, whereupon said secretary of state shall issue to
such agent so presenting said certificate a license under the seal of the state
of North Dakota, authorizing such agent to engage in the business of seUing
transportation tickets of said common carrier and said license so issued to
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such agent by said secretary of state shall also be kept posted in a conspicuous 
place in the office of such agent for the information of travelers and of the 
public . Whenever any agent so authorized as aforesaid shall by death, 
resignation or otherwise cease to be such agent his successor, appointed by 
said railroad or steamboat company, or the owner or owners thereof, shall 
be authorized to sell tickets for said company and act as the agent thereof 
under the provisions of this article. [ 1893 , ch . 104, § 1 ;  R. C. 1899, § 2989. ] 

§ 4310. No transfer of ticket without license. It shall not be lawful
for any person not in the possession of such certificate and license so posted 
as aforesaid to sell, barter or transfer within this state for any consideration 
the whole or any part of any ticket or other evidence of the owner 's title 
or right to travel on said railroad or steamboat, whether such railroad or 
steamboat is situated, operated or owned with in  or without the limits of this 
state. [ 1893, ch . 104, § 2 ;  R. C. 1899, § 2990. ] 

§ 4311.  Penalty for violation. Whoever shall violate the provisions of
section 4310 shall be deemed guilty of a misdemeanor and shall be 
punishable by a fine not exceeding five hundred dollars or by imprisonment 
not exceeding one year, or either or both, in the discretion of the court in 
which such offender shall be convicted. [ 1893, ch . 104, § 3 ;  R. C. 1899, § 2991. ] 

§ 4312. Agent to exhibit license. It shall be  the duty of any agent
res iding or acting within this state who shall  be authorized to sell therein 
tickets or other evidences of the holder 's title to travel upon any railroad or 
steamboat to exhibit to any person desiring to purchase a ticket or  any 
officer of the law who may request him so to do such certificate of his 
authority thus to sel l  and such l icense . [ 1893, ch. 104, § 4 ;  R. C. 1899, § 2992. ] 

§ 4313. Redemption. Violation. Penalty. It shal l  be the duty of the
owners of every railroad or steamboat situated or  operated in whole or in 
part within this state to provide for the redemption under reasonable precau
tions of the whole or of any coupon or coupons of any ticket theretofore sold 
by any agent authorized as aforesa id ,  which the purchaser for any reason, 
other than the expiration of the time lim ited in  said ticket for the use thereof, 
has not used, in case of a ticket not used and, in case of a coupon or a ticket 
partially used , at a rate which shall be equal to the difference between the 
price paid for the whole ticket and the cost of a ticket between the points 
for which the used portion of said ticket was actually used ; provided, that 
such ticket or coupon or coupons shall  be presented for such redemption to 
any agent authorized as aforesaid before the time therein l imited for the use 
thereof shal l have exp ired and the deposit of such ticket or part of ticket in 
the post office, addressed to any such agent, with postage thereon duly paid, 
before the expiration of the time l imited on any such ticket or part of ticket 
shal l  be deemed such presentation ; and the sale by any person of such ticket 
or the unused portion of any such t icket or coupon or coupons, otherwise than 
by the presentation of the same for redemption ,  as hereinbefore provided, 
shall be deemed to be a violation of the provisions of this article and any 
person gui lty of such v iolat ion sha l l  be deemed gui lty of a misdemeanor and 
shall be punished by a fine not exceeding five hundred dollars, or by imprison
ment not exceeding one year ,  or either or both ,  in the discretion of the court 
in which such offender sha l l  be convicted ; provided, however, that when any 
ticket sell ing a gent so l icensed as a foresaid or any common carrier subject 
to the provis ions of this article shall sell, barter or transfer to any person 
any mileage book or commutation ticket or excursion ticket at any reduced 
rate authorized by law, and when such mileage book, commutation ticket or 
excursion ticket shall by the terms  thereof be l imited in respect to the time 
in which the same shall be used, then and in that case such mileage book, 
commutation t icket or excursion t icket shall be redeemed by said common 
carrier, subject to the provisions of this article. [ 1893, ch. 104, § 5 ;  R. C. 
1899, § 2993. ] 

710 



Railroad Corporations. CIVIL CODE. §§ 4314-4320

§ 4314. Reflll&l to redeem. Penalty. Any railroad company or steam
boat company which shall by any of its authorized ticket selling agents 
within this state unreasonably refuse to redeem any coupon of a ticket or 
any ticket as required by section 4313 shall pay to the state of North Dakota 
a fine not exceeding five hundred dollars for each offense. [1893, ch. 104, 
§ 6; R. C. 1899, § 2994.]

§ 4316. Penalty for fraudulent use or transfer. Whenever any person
in the employ of any railroad or steamboat company doing business in this 
state shall fraudulently neglect to cancel or return to the proper officer of 
the company or agent of such railroad or steamboat company any coupon, 
or any ticket, or pass with intent to permit the same to be used in fraud of 
any railroad company or steamboat company ; or if any person shall steal or 
�mbezzle any such coupon or other ticket or pass, or shall fraudulently 
stamp or print or sign any such ticket, coupon or pass, or shall fraudulently 
sell or put in circulation any such ticket, coupon or pass said person shall 
be deemed guilty of a felony and upon conviction thereof shall be punished 
by imprisonment in the penitentiary for a period not exceeding five years. 
[ 1898, ch. 104, § 7; R. C. 1899, § 2995.] 

§ 4316. Discrimination in price. Penalty. It is unlawful for any ticket
selling agent so authorized and licensed as aforesaid or for any common 
carrier subject to the provisions of this article to charge, demand, collect, 
receive from, or to sell, barter, transfer or assign to any person or persons, 
firm or company, corporation or association any tickets of any class whatever 
entitling the purchaser or holder thereof to transportation by the common car
rier issuing such ticket or tickets for a greater or less sum or price than is 
charged, demanded, collected or received by such ticket selling agent or 
common carrier subject to the provisions of this article for a similar ticket 
or tickets of the same class. Any person, ticket selling agent or common 
carrier subject to the provisions of this article who shall violate the provisions 
of this section shall be guilty of a misd�meanor and upon conviction thereof 
shall be fined in a sum not exceeding one thousand dollars for each offense. 
( 1893, ch. 104, § 8; R. C. 1899, § 2996.] 

ARTICLE 7.-MAPS OF RIGHT OF WAY. 

§ 4317. To file maps of right of way. All railroad corporations doing
business in this state shall file with the county auditor of each county in 
which such railroad or any part thereof may be located a map showing the 
correct location of all right of way and side tracks in such county owned 
or occupied by such railroad corporation and also showing the number of 
acres in each parcel of land included by such railroad corporation or any 
of them in such county as right of way. [1890, ch. 130, § 1; R. C. 1895, 
§ 2997.]

§ 4318. Same. Any railroad corporation, which may hereafter acquire
any right of way or other property as set forth in the last section, shall file 
within six months after the location of its right of way a map as provided 
for in the last section. [1890, ch. 130, § 2; R. C. 1895, § 2998. ] 

§ 4319. Penalty. Any railroad corporation which shall violate any of
the provisions of the last two sections shall upon conviction thereof be fined 
in a sum of not less than one hundred dollars nor more than five hundred 
dollars. [1890, ch. 130, § 3; R. C. 1899, § 2999.] 

ARTICLE 8.-CROSSINGS, 

§ 4320. To maintain sufficient crossings. All railway companies operating
a line of railway in this state shall build or cause to be built and kept in 
repair good and sufficient crossings over such line at all points where any 
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public highway in use is now or may hereafter be intersected by the same. 
[1890, ch. 127, § 1; R. C. 1899, § 3000.] 

§ 4321. Bow to be conatructed. Such crossings shall be constructed as
follows : 

1. Of a grade of earth on one or both sides of the railroad track as the
location may require, twenty feet in width, the middle point of which shall 
be as nearly as practicable at the middle point of the highway and such 
grade shall be of such slope as shall be necessary for the safety and con
venience of the traveling public. 

2. Plank shall be firmly spiked on and for the full length of the ties used
in the roadbed of such railway where such crossing occurs and shall be 
laid not more than one inch apart except where the rail prevents; the plank 
next inside of the rail shall not be more than two and one-half inches from 
the inside surface of such rail and the plank used in the crossing shall not be 
less than three inches in thickness and so laid that the upper surface of the 
plank shall be on a level with the upper surface of the rail; such plank shall 
extend along the railway the entire width of the highway grade and in no 
case less than twenty feet. [1890, ch. 127, § 2; R. C. 1895, § 3001.) 

§ 4322. Penalty for violation. Any railroad company which shall violate
r..ny of the provisions of the last two sections shall be subject to a fine of 
not less than twenty-five dollars nor more than one hundred dollars and 
shall be liable for all damages caused thereby. [1890, ch. 127, § 5; R. C. 
1895, § 3002. ) 

.ARTICLE 9.-TRANSFER FACILITIES. 

§ 4323. Transfer facilities. All common carriers, doing business in the 
state of North Dakota, shall provide at all points of connection, crossing or 
intersection at grade where it is practicable and necessary for the interest 
of traffic, ample facilities by track connections for transferring any cars used 
in the regular business of their respective lines of road, from their lines or 
tracks to those of any other common carrier whose lines or track may connect 
with, cross or intersect their own, and shall provide equal and reasonable 
facilities for the interchange of cars and traffic between their respective 
lines, and for the receiving, forwarding and delivering of property and cars 
to and from their several lines and those of other common carriers connecting 
therewith, and shall not discriminate in their rate or charges between such 
connecting lines, or on freight coming over such lines; but this shall not 
be construed as requiring any common carrier to furnish for another common 
carrier its tracks, equipment or terminal facilities without reasonable com
pensation. Each of said connecting lines shall pay its proportionate share 
for the building and maintenance of such track and switches as may be 
necessary to furnish the transfer facilities required by this article, and in case 
they cannot agree on the amount which each line shall pay, then said amount 
shall, upon application by either party, be determined and adjusted by the 
board of railroad commissioners, and either party shall have the right to 
appeal from the order of said board, fixing the amount so to be paid, to the 
district court of the county where said transfer facilities are furnished, by 
serving a notice in writing on the adverse party within ten days after the 
making and filing of such order by said board, and upon the service of such 
notice there shall be pending in said district court a civil action for the 
adjustment and determination of the amount to be paid by each carrier for 
the expense of the building and maintenance of such transfer facilities. 
Pleadings shall be made, served, and filed in said action in conformity to those 
required by law and rules of practice in said court, and said cause shall be 
tried in the manner provided for the trial of civil actions in the district courts 
of this state. [1901, ch. 195. ) 

712 



Railroad Corporations. CIVIL CODE. §§ 4324-4328

ARTICLE 10.-To REGULATE Co:r.1 :MoN CARRIERS AND DEFINS THE DuTIES 01"' 
THID COM MISSIONERS OF RAILROADS. 

§ 4324. To whom article applies. The provisions of this article shall
apply to the transportation of passengers and property, and to receiving, 
<lelivering, storing and handling of property wholly within this state, and 
shall apply to all railroads, railroad corporations and railway companies, 
express companies, car companies, sleeping car companies, freight or freight 
line companies, and to any common carrier or carriers engaged in this state 
in the transportation of passengers or property by railroads therein, and shall 
also be held to apply to shipments of property made from any point to some 
other point within the state, whether the transportation of the same shall be 
wholly within this state, or partially within this and an adjoining state or 
states. [1897, ch. 115, § 14; R. C. 1899, § 3011.] 

§ 4325. Railroad and transportation defined. The term ' ' railroad ' '  as
used in this article shall include all bridges and ferries used or operated in 
connection with any railroad, and also all the road in use by any corporation, 
receiver, trustee or other person used as a common carrier or operated as 
a railroad whether owned or operated under contract, agreement, lease or 
otherwise, and the term " transportation " shall include all the instrumen
ti,lities of shipment or carriage, and the .term " railroad corporation " con
tained in this article shall be deemed and taken to mean all corporations, 
companies or individuals now owning or operating or using or which may 
hereafter own, operate or use as a common carrier any railroad operated 
by steam in whole or in part in this state, or leases cars by whatever name 
known for the purpose of transportation ; and the provisions of this article 
shall apply to all persons, firms and companies and to all associations of 
persons whether incorporated or otherwise that shall do business as common 
carriers upon any of the lines of railway operated by steam in this state the 
same as to railroad corporations herein mentioned. Nothing in this article 
shall be constru,_ed to stop or hinder any persons or corporations from bringing 
suit against any railroad company for any violation of any of the laws of 
this state or of the United States for the government or railroads, except as 
hereinafter provided. [1897, ch. 115, §§ 10, 14; R. C. 1899, §§ 3012, 3013.] 

§ 4326. Duty of railroad to furnish and transport cars. It shall be the
duty of any railroad corporation, when within its power to do so, and upon 
reasonable notice, to furnish suitable cars to any and all persons who may 
apply therefor, for the transportation of any and all kinds of freight or 
express, and to receive and transport such freight with all reasonable dispatch, 
and to provide and keep suitable facilities for the receiving and handling 
the same at any depot or receiving office of such corporation on the line of 
its road; and also to receive and transport in like manner the empty or 
loaded cars, furnished by any connecting road, to be delivered at any station 
on the line of its road, to be loaded or discharged, or reloaded and returned 
to the road so connecting; and for compensation it shall not demand or 
receive any greater sum than is accepted by it from any other connecting 
railroad for a similar service. [1897, ch. 115, § 5; R. C. 1899, § 3014.] 

§ 4327. Charges to be reasonable. All charges made for any service
rendered or to be rendered by any railroad, railroad corporation or common 
carrier subject to the provisions of this article, in the transportation of 
passengers or property in this state as aforesaid, or in connection therewith, 
or for the receiving, delivering, storage or handling of such property, shall 
be reasonable and just ; and every unjust and unreasonable charge for such 
service is prohibited and declared to be unlawful. [1897, ch. 115, § 6; R. C. -
1899, § 3015.] 

§ 4328. Penalty for extortion or unjust discrimination. Any railroad,
railroad corporation or common carrier, which shall violate any of the pro-
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visions of this article, as to extortion or unjust discrimination, shall forfeit 
for every such offense to the person, company or corporation aggrieved 
thereby three times the actual damages sustained or overcharges paid by said 
party aggrieved, together with the cost of suit and a reasonable attorney 's 
fee to be fixed by the court, and if an appeal be taken from the judgment or 
any part thereof, it shall be the duty of the appellate court to include in 
the judgment an additional reasonable attorney 's fee for service in the 
appellate court or courts, or the same may be recovered in a civil action 
therefor. And in all cases where complaint shall be made, in accordance 
with the prov-isions of this article, that an unreasonable charge is made, the 
commissioners shall require a modified charge for the service rendered, such 
as they shall deem to be reasonable, and all cases of a failure to comply with 
the recommendation of the commissioners shall be embodied in the report 
of the commissioners to the governor; and the same shall apply to any unjust 
discrimination, extortion or overcharge by said railroad, railroad corporation 
or common carrier or other violation of law. [1897, ch. 115, § 7; R. C. 1899, 
§ 3016.]

§ 4329. Examination of rates. It shall be the duty of said commissioners
upon the complaint and application of the mayor and aldermen of any city 
or the president and trustees of any incorporated town or the supervisors 
of any township, to make lfil examination of the rate of passenger fare, express 
or freight tariff charged by any railroad, railroad corporation or common 
carrier, subject to the provisions of this article, and of the condition or 
operation of any railroad, railroad corporation or common carrier, any part 
of whose location or route lies within the limits of such city, town or township, 
and if twenty-five or more legal voters in any city, town or township sha11.  
by petition in writing request the mayor and aldermen of such city, the 
president and trustees of such town or the supervisors of such township, 
to make said complaint and application, and the said mayor and aldermen, 
president and trustees or supervisors refuse or decline to comply with the 
prayer of the petition, they shall state the reason for such non-compliance 
in writing upon the petition, and return the same to the petitioners ; and 
the petitioners may thereupon, within ten days from the date of such refusal 
and return, present such petition to said commissioners and said commissioners 
shall, if upon due inquiry and hearing of the petitioners, they think the 
public good demands the examination, proceed to make it in the same 
manner as if called upon by the mayor and aldermen of any city, the president 
and trustees of any town or the supervisors of any township. Before pro
ceeding to make such examination, in accordance with such application or 
petition, said commissioners shall give to the petitioners and the railroad, 
railroad corporation or common carrier reasonable notice, in writing, of the 
time and place of entering upon the same. If, upon such an examination, it 
shall appear to said commissioners that the complaint alleged by the applicant 
or petitioners is well founded, they shall so adjudge, and shall inform the 
corporation operating such railroad or such railroad corporation or common 
carrier of their adjudication within ten days and shall also report their 
doings to the governor, as provided in section 4363. [1897, ch. 115, § 8; 
R. C. 1899, § 3017.]

§ 4330. Ample facilities for transferring. All railroads, railroad corpora
tions and common carriers subject to the provisions of this article, shall 
according to their respective powers, afford all reasonable, proper and equal 
facilities for the interchange of traffic between their respective lines, and 
for the receiving, forwarding and switching of cars, and the receiving, for
warding and delivering of passengers and property to and from their several 
lines; and to and from other lines and places connected therewith ; and shall 
not discriminate in their accomodations, rates and charges between such con
necting lines. Any railroad, railroad corporation or common carrier may 
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be required to switch and transfer cars for another for the purpose of being 
loaded or unloaded, upon such terms and conditions as may be prescribed 
by the board of commissioners of railroads. [1897, ch. 115, § 16; R. C. 1899, 
§ 3018.]

§ 4331. Shall furnish, start and run cars without delay. Every common
carrier operating a railway in this state shall without unreasonable delay 
furnish, start and run cars for the transportation of persons and property, 
which within a reasonable time theretofore is offered for transportation at 
any of its stations on its line of road and at the junctions of other railroads 
and at such stopping places as may be established for receiving and dis
charging passengers and freights; and shall take, receive, transport and 
discharge such passengers and property at, from and to such stations, junc
tions and places on and from all trains advertised to stop at the same for 
passengers and freight respectively upon the due payment or tender of pay
ment of tolls, freight or fare therefor, if such payment is demanded. Every 
such . common carrier shall permit connection to be made and maintained in 
a reasonable manner with its side tracks to and from any warehouse, elevator 
or manufactory without reference to its size or capacity ; provided, that this 
shall not be construed so as to require any common carrier to construct or 
furnish any side track off from its own line; provided, further, that where 
stations are twelve miles apart or more the common carrier·, when required 
to do so by the commissioners of railroads, shall construct and maintain a 
side track for the use of shippers between such stations. [1890, ch. 122, § 3 ;  
R. C. 1895, § 3019.]

§ 4332. Continuous shipments. It shall be unlawful for any railroad, rail
road corporation or common carrier subject to the provisions of this article 
to enter into any combination, contract or agreement, expressed or implied, 
to prevent by change in time schedules, carriage in different cars or by other 
means or devices, the carriage of freights from being continuous from the 
place of shipment to the place of destination in this state ; and no break of 
bulk, stoppage or interruption made by such railroad, railroad corporation 
or common carrier shall prevent the carriage of freight from being, and being 
treated as one continuous carriage from the place of shipment to the place 
of destination, unless such break, stoppage or interruption was made in good 
faith for some necessary purpose and without any intent to avoid or un
necessarily interrupt such continuous carriage or to evade any of the provi
sions of this article. [ 1897, ch. 115, § 20; R. C. 1899, § 3020.] 

§ 4333. No preference or advantage. It shall be unlawful for any rail
road, railroad corporation or common carrier, subject to the provisions of 
this article, to make or give any preference or advantage to any particular 
person, company, firm, corporation or locality or any particular description 
of traffic, in any respect whatsoever or to subject any particular person, 
company, firm, corporation or locality, or any particular description of traffic 
to any prejudice or disadvantage in any respect whatsoever; provided, how
ever, that nothing herein shall be construed to prevent any railroad, railroad 
corporation or common carrier from giving preference as to time of shipment 
of live stock, uncured meats and other perishable property. [1897, eh. 115, 
§ 16; R. C. 1899, § 3021.]

§ 4334. What constitutes unjust discrimination. If any railroad, railroad
corporation or common carrier subject to the provisions of this article shall 
directly or indirectly, by any special rate, rebate, drawback or other rlevice 
charge, demand, collect or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the transpor
tation of passengers or property subject to the provisions of this article, 
than it charges, demands, collects or receives from any other person or persons 
for doing for him or them a like and contemporaneous service in the trans
portation of a like kind of traffic, it shall be deemed guilty of unjust discrim-
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ination, which is hereby prohibited and declared unlawful ; this section, how
ever, is not to be construed as prohibiting a less rate per one hundred pounds 
in a car load lot than is charged, collected or received from the same kind 
of freight in less than a carload lot. [ 1897, ch. 115 ,  § 15 ; R. C. 1899, § 3022. ] 

§ 4335. Long and short hauls. It shall be unlawful for any railroads,
railroad corporations or common carriers, subject to the provisions of this 
article, to charge or receive any greater compensation in the aggregate for 
the transportation of passengers ,  or of a like kind of freight or property, 
for a shorter than for a longer distance over its railroads, all or any portion 
of the shorter haul being included within the longer ; and said railroad, rail
road corporations or common carriers shall charge no more for transportin� 
passengers or freight to or from any point on its railroads than a fair and 
just rate as compared with the price it charges for the same kind of transpor
tation to or from any other point ; provided, that all the provisions of this 
section shall apply to the transportation of passengers and all kinds of freight 
and property shipped and transported over one or more connecting lines ; 
provided, further, that such connecting lines shall transfer car lots without 
extra compensation , and shall transfer less than car lots at actual cost for such 
transfer ; and pro"ided, further, that rates shall be made and published by 
such connecting lines for such continuous shipment upon demand of any shipper 
or shippers and that such rates so made by two or more connecting lines shall 
be no greater in the aggregate than the rate would be if shipped continuously 
upon one line of road. [ 1897, ch. 115 ,  § 17 ; R .  C. 1899 ,  § 3023 ; 1903, ch. 143. ] 

§ 4336. Freight pooling. It shall be unlawful for any railroad, railroad
corporation or common carrier, subj ect to the provisions of this article, to 
enter into any contract, agreement or combination with any other railroad, 
railroad corporation or common carrier for the pooling of freight of different 
and competing railroads or railroad corporations or common carriers, or 
divide between them the aggregate or net proceeds of the earnings of such 
railroads or railroad corporations or common carriers or any portion thereof ; 
and in any case of an agreement for the pooling of freights as aforesaid, each 
day of its continuance shall be deemed a separate offense. [1897, ch. 115, 
§ 18 ; R. C. 1899, § 3024. ]

§ 4337. Distribution of cars. When any rai lroad company doing business
in this state shall be nnable from any reasonable cause to furnish cars at any 
railway station or s ide track in accordance with the demands made by all 
persons demanding- rars at such station or side track for the shipment of 
freight in car load lots, such cars as are furnished shall be divided daily 
equally among the a pplicants in the order of their application until each shall 
have received one car, when the remainder shal l be divided ratably among 
the several shippers in the proportion that the car load lots of freight offered 
by each bear to the entire number of car load lots of freight offered 
at such station or si de  track on that day ; provided, that every application 
made in good faith on an earl ier day shall be filled before supplying any to 
any applicant of a succeeding day. [ 1899, ch. 110, § 7 ;  R. C. 1895, § 3025. ] 

§ 4338. But one terminal charge for switching or transferring. There
shall in no case be more than one terminal charge for switching or transferring 
any car, whether the same is loaded or empty, within the l imits of any one 
c i ty or town. If it is necessary for any car to pass over the tracks of more 
than one company within such c ity or town l imits in order to reach its final 
destination or to be returned therefrom to its o"-rner or owners, then the 
company first switch ing  or transferrin g such car shall be entitled to receive 
the entire charge t o  be made therefor and shall be liable to the company or 
companies doing- the subsequent switchin g or transferring thereof for its or 
their reasonable and equ itahle i-;hare of the compensation received and if 
the companies so jointly interested therein cannot agree upon the zihare thereof 
which each is entitled to receive ,  the same shall be determined by the commis-
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sioners of railroads, whose decision thereon shall be final and conclusive upon 
all parties interested and the said commissioners are authorized to establish 
such rules and regulations in that behalf as to them may seem just and 
reasonable and not in conflict with this article. [1890, ch. 122, § 7 ;  R. C. 1899, 
§ 3026. ]

§ 4339. Schedules of rates and fares. Every railroad, railroad corporation
or common carrier subject to the provisions of this chapter, shall print and 
keep for public inspection schedules showing the rates and fares and charges 
for the transportation of passengers and property which any such railroad, rail
road corporation or common carrier has established, and which are in force 
at the time upon its railroads as defined by this chapter. The schedules 
printed as aforesaid by any such railroad, railroad corporation or common 
earrier shall plainly state the places upon its railroads between which prop
erty and passengers will be carried and shall contain the classification of 
freight or express in force upon it, and shall also state separately any terminal 
charges and any rules or regulations which in any wise change, affect or 
determine any part of the aggregate of such aforesaid rates, fares and charges. 
Such schedules shall be plainly printed in large type of at least the ,ize 
of ordinary pica, and a copy for the use of the public shall be kept in every 
freight, express or receiving office or passenger station of such railroad, 
railroad corporation or common carrier where it can be conveniently inspected, 
and it shall keep a printed notice posted in every such office and passenger 
station indicating where therein such schedules can be found. [ 1897, ch. 
115, § 19 ; R. C. 1899, § 3027. ] 

§ 4340. Notice of changes in schedules. No advance shall be made in the
rates, fares and charges which have been established and published as afore
said by any railroad, railroad corporation or common carrier in compliance 
with the requirements of this article, except after ten days ' notice in writing 
to the commissioners of railroads, which shall plainly state the changes pro
posed to be made in the schedules then in force and the time when the in
creased rates, fares or charges will go into effect ; and the proposed charges 
shall be shown by printing new schedules, or shall be plainly indicated upon 
the schedules in force at the time and kept for public inspection. Reduction in 
such published rates, fares or chRrges may be made without previous notice, but 
whenever any such reduction is made, notice of the same shall immediately 
be publicly posted, and the change made shall immediately be made public 
by printing new schedules, or shall immediately be plainly indicated upon the 
schedules at the time in force and kept for public inspection. [1897, ch. 
115, § 19 ; R. C. 1899, § 3028.] 

§ 4341. No charge greater than the schedule. When any such railroad,
railroad corporation or common carrier shall have established and published 
its rates, fares and charges, in compliance with the provisions of this article, 
it  shall be unlawful for it to charge, demand, collect or receive from any 
person or persons a greater or less compensation for the transportation of 
passengers or property, or for any service in connection therewith than is 
specified in such published schedule of rates, fares and charges as may at 
the time be in force. [1897, ch. 115, § 19 ; R. C. 1899, § 3029.] 

§ '342. Schedules and contracts to be filed. Every railroad, railroad
corporation or common carrier subject to the provisions of this article shall 
file with the board of commissioners of railroads of this state copies of its 
schedules of rates, fares and charges which have been established and pub
lished in compliance with the requirements of this article, and shall promptly 
notify said commissioners of all changes made in the same. Every such rail
road. railroad corporation or common carrier shall also file with said commis
sioners copies of all contracts, agreements or arrangements with other rail
roads, railroad corporations or common carriers in relation to any traffic 
affected by the provisions of this article to which it may be a party. In 
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cases where passengers and freight pass over continuous lines or routes in 
this state operated by more than one person or company and the several 
railroads, railroad corporations or common carriers operating such lines 
or routes have established joint tariffs or rates or fares or charges for such 
continuous lines or routes, copies of such joint tariffs shall also in like manner 
be filed with said commissioners. Such joint rates, fares and charges on such 
continuous lines so filed as aforesaid shall be made public by such railroads, 
railroad corporations or common carriers when directed by said commissioners, 
in so far as may, in the judgment of the commissioners be deemed practicable ; 
and said commissioners sha1l, from time to time, prescribe the measures of 
publicity which shall be given to such rates, fares and charges, or to such 
parts of them as they may deem it practicable for such railroads, railroad corpo
rations or common carriers to publish and the places in which they shall be 
published; but no railroad, railroad corporation or common carrier, party to 
any such joint tariff shall be liable for the failure of any other railroad, rail
road corporation or common carrier party thereto, to observe and adhere to 
the rates, fares or charges thus made and published. If any such shall neglect 
or refuse to file or publish its schedules or tariff of rates, fares and charges 
as provided in this article or any part of the same, it shall, in addition to 
other penalties herein prescribed, be subject to a writ of mandamus to be 
issued by any district court of this state in the judicial district wherein such 
offense may be committed. And if such railroad, railroad corporation or 
common carrier be a foreign corporation then such writ may be issued by 
any district court, in the judicial district where such common carrier accepts 
traffic and has an agent to perform such service, to compel compliance with 
the aforesaid provisions of this article, and such writ shall issue in the name 
of the state of North Dakota at the relation or upon the petition of the said 
board of commissioners of railroads of this state ; and failure to comply 
with its requirements shall be punishable as and for a contempt; and shall 
make said railroad, railroad corporation or common carrier liable to a penalty 
of five hundred dollars for each day 's failure to comply therewith and when 
any such writ of mandamus shall be so applied for by said commissioners, 
no bond shall be required of them by any court or judge, in which or before 
whom any such application may be made. [1897, ch. 115, § 19; R. C. 1899, 
§ 3030.]

§ 4343. Commissioners to make schedules. The board of commissioners
of railroads of this state are hereby empowered and directed to make for 
each of the railroads, railroad corporations and common carriers, subject to 
this article doing business in this state, as soon as practicable, a schedule 
of reasonable maximum rates of charges for the transportation of passengers, 
freight, property and cars on each of said railroads; and said power to 
make schedules shall include the power of classification of all such freights 
and property, and it shall be the duty of said commissioners to make such 
classification; and said schedules so made by said commissioners, shall in all 
suits brought against any such railroad, railroad corporation or common 
carriers, wherein is in any way involved the charges of any such railroad, 
railroad corporation or common carriers, for the transportation of any pas
senger, freight, property or cars or unjust discrimination in relation thereto, 
be deemed and taken in all courts of this state as prima facie evidence that 
the rates therein fixed are reasonable and just maximum rates or charges 
for the transportation of passengers, freight, property and cars upon the 
railroads for which said schedules may have been respectively prepared. 
Said commissioners shaJl from time to time but not oftener than once in six 
months unless upon appeal from the order fixing such rate the court should 
modify or reverse such order, and then only to the extent made necessary 
by such modification or reversal, change and revise said schedules. When any 
schedule shall have been made or revised as aforesaid, it shall be the duty of 
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said commissioners to forthwith serve a copy of said schedule upon such 
railroad, railroad corporation or common carrier affected thereby and a 
notice stating when such schedule shall go into effect, and to cause hotice 
thereof to be published for two successive weeks in one public newspaper 
published in each judicial district in this state which notice shall state the 
fact that a new schedule has been made and the date of the taking effect 
of said schedule ; and said schedule shall take effect at the time so stated 
in such notice and a printed copy of said revised schedule shall be conspic
uously posted by such railroad, railroad corporation or common carrier in 
each freight, express or receiving office and passenger depot upon its line or 
lines. All such schedules, so made, shall be received and held in all such 
suits as prima facie the schedule of said · commissioners without further proof 
than the production of the schedule desired to be used as evidence, with a cer
tificate of said commissioners of railroads, that the same is a true copy of the 
schedule prepared by them for the railroad, railroad corporation or common 
carrier therein named, and that notice of making the same has been published 
as required by law ; provided, that before finally fixing and deciding what the 
original maximum rates and classification shall be, it shall be the duty of the 
commissioners of railroads to publish ten days ' notice in two daily papers 
published in the state, setting forth in such notice that at a certain time and 
place they will proceed to fix and determine such maximum rates and classifi
cations ; and they shall at such time and place and as soon as practicable 
afford to any person, firm, corporation, railroad, railroad corporation or 
common carrier who may desire it, an opportunity to make an explanation 
or showing or to furnish information to said commissioners on the subject 
of determining and fixing such maximum rates, fares and classification ; and a 
schedule of rates, fares and classification of freights or property on all lines 
of railroad, railroad corporations or common carriers subject to this article 
in North Dakota shall be fixed within sixty days from the taking effect of 
this article. [1897, ch. 115, § 29 ; R. C. 1899, § 3031.] 

Reasonableness of rates determined by comparison between gross receipts and 
cost of doing business. C., M. & St. P. Ry. Co. v. Tomkins, 176 U. S. 167. 

§ 4344. Complaint of violation of schedule. Whenever any person upon
his own behalf, or class of persons similarly situated, or any firm, corporation, 
or association, or any mercantile, agricultural or manufacturing society, or 
any body politic or municipal organization, shall make complaint to said board 
of commissioners of railroads that the rate charged or published by any rail
road, railroad corporation or common carrier, or the maximum rate fixed by 
said commissioners in the schedule of fares or rates made by them under the 
provisions of section 4343 or the maximum rate that may now or may hereafter 
be fixed is unreasonably high or discriminating, it shall be the duty of said 
commissioners to immediately investigate the matter of such complaint. If 
such complaint appears to be well founded and not trivial in character, the 
board shall fix a day for hearing the same and shall notify such railroad, 
railroad corporation, or common carrier of the time and place of such bear
ing by serving a notice properly directed on any division superintendent, 
�eneral or assistant superintendent, general manager, president, secretary 
or agent of such railroad, railroad corporation or common carrier, which 
notice shall contain the substance of the complaint so made, and the board 
shall also notify the person or persons complaining of such time and place. 
[ 1897, ch. 115, § 30 ; R. C. 1899, § 3032. ] 

§ 4346. Bearing evidence. Upon such hearing so provided for the 11aid
commissioners shall receive whatever evidence, statements or arguments 
either party may offer pertinent to the matter under investigation ; and the 
l)urden of proof shall not be held to be upon the person or persons making 
the complaint, but the commissioners shall add to the showing made at such 
hearing whatever information they may then have, or can secure from any 
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source whatsoever, and the person or persons complaining shall be entitled 
to introduce any published schedule of rates of any railroad, railroad corpora
tion or common carrier or evidence of rates actually charged by any railroad, 
railroad corporation or common carrier for substantially the same kind of 
service, whether i n  this or in  any other state, and the lowest rate published 
or charged by any ra i l road ,  rai l road corporat ion or common carrier for sub
stant ially the same kind of service ,  whether in  this state or in any other state, 
shal l ,  at the instance of the person or persons complain ing, be accepted as 
p rima facie evidenC'e of a reasonable rate for the services under investigation . 
and if the railroad , railroad corporation or common carrier complained of 
is  operat i ng  a l ine of rai lroad beyond the state of North Dakota, or if it 
appears that it bas a traffic arrangement with any such rai l road, railroad cor
poration or common carrier, then the commissioners in determining what is a 
rt'asonable rate. shall take into con sideration the charge made, or rate estab
l i shed by sa id ra i l road, railroad corporat i on  or common carrier, or the com
pany with which i t  has traffic arrangements for canying freight, passengers 
or property from beyond the state to poi nts  within the state , and from within 
the st a te  t o  po ints  beyond the stat e : and  if such company be operating a line 
of railway beyond the state they shal l  also take into consideration the rate 
charged or established for a substantia l ly sim i l a r  or greater service by such 
company in any other state in which said ra i l road .  railroad corporation or 
common carri er operates a l ine of rai lway. [ 1897 ,  ch .  1 1 5 ,  § 31 ; R. C. 1899, 
§ 3033 . ]

§ 4346. Decision. After such hea r i ng  and investigat ion the said commis
sioners shall fix and determine  the max imum cha rge to be thereafter made by 
the ra i l road, rai lroad c orporat ion o t· c ommon carrier complained of, and the 
sa id commiss ioners shal l  render the i  l' dec i sion i n  wri ti n g ; and shall spread the 
s,rnw at l P n !.!'th i n  the  n'eord to hi-> k P p1 fo r t hat pu rposP. Such decision shall 
specifically set out the sums or rates which the rai lroad, railroad corporation 
or common ra rri e 1·. so compla i ned of. rna.v thereafter charge or receive for 
the service therein named and  inc lude a c l a ssificati on  of such freight or 
property ; and the said commissioners sh a l l  not  be l imited in their said deci
sion and the schedule to be cont a ined therein to the specific case or cases 
complai ned of, but it sha l l  be extended to a l l  such rates between points in this 
state and whatever part of the l ine  of raihrny of such company, railroad, 
rai lroad corporation or common carri er  ,v i th i n  this state as may have been 
fairly within the scope of such innsti g-at ion : a nd  any such decisions so made 
and entered on record of said c ommiss ioners ,  includi ng  any such schedules 
and  class ificat i ons shall  when duly authentica ted ,  be received and held in 
:il l  suits brought against  any such rai lroad .  ra i l road co rporation or common 
carrie r  wherein is in any "·ay im·ol vcd thr  cha rges of a ny such railroad, rail
roa d corporat ion or carr ier  ment i onrd i n  said llec i s ions ,  in any of the courts 
of th is  state , a s  prima fac ie  evidence that  the rates  t herein fixed are reasonable 
rnaxinrnrn rntes .  tlw same a s  the schedu l es made by said commissioners as 
1n·ovidcd in srction -±343 ; and  the rates, clrn rges and  cla ssifications so estab
l i shed  after surh hrar i n g  and i nvt>st i ga t i on sha l l  from t ime  to time thereafter 
npon  com plaint  du ly  made  be subjec t  to rev i s i on hy said commissioners the 
same as a ny ot h e r  ra t es, ('hargrs and  r l a ssifieat ions .  [ 1897, ch. 115, § 32 ; 
R .  C. 1 899 ,  § 3034. ] 

§ 4347. Decrees of commissioners enforced. The district courts of this
state  sha l l  have jmisdiet ion to rn forcc ,  by p roper decrees , injunctions and 
orders. the  r1'a Ronn h l e  rul i n gs .  ordrrs and  rcgnla tions affecting public ri�ht, 
made  or 1 o  be  rnacl r  hy t lw hoard of rommissi oners of rail roads, such as are 
rnm·. or rn a v  h 1 •n •af1 p 1 ·  hP a n t hor i zrd t o  he made bv them for the future 
<l i 1 ·ect i on  m1�l ohsp i·v :rn<· P of ra i lroa dR ,  ra i l ron cl e orpo;.at ions or common car
r i r•rs i n  th is  s 1ntr .  ThP  proc· e 1•<l i n gs Rha l l  he by equitable action in the name 
of  t l t l' statr> of Xorth Dakot a .  and sha l l  be inst ituted by the attorney general, 
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whenever advised by the board of commissioners of railroads that any rail
road, railroad corporation or common carrier is violating and refusing to com
ply with any rule, order or regulation made by such commissioners of rail
roads, and applicable to such railroad, railroad corporation or common carrier. 
It shall be the duty of the court in which anycause shallbependingto requi�e the 
issues to be made up at the first term of the court to which the cause is brought 

· which shall be the trial term, and to give the same precedence over other civil
business. If the court shall find that such passenger fare, freight, or express
rate, rule, regulation or order is reasonable and just, and that in refusing
compliance therewith said railroad company, railroad corporation or common
carrier is failing and omitting the performance of any public duty or obliga
tion, the court shall decree a mandatory and perpetual injunction compelling
obedience to and compliance with such rule, fare, rate, order or regulation
by said railroad, railroad corporation or common carrier or its officers, agents,
servants and employes and may grant such other relief as may be deemed
just and proper with costs. All violations of such decree shall render the
company, person, officers, agents, servants and employee, who are in any
manner instrumental in such violation, guilty of contempt of court, and the
court may punish such contempt by fine not exceeding one thousand dollars
for each offense, or may imprison the person guilty of contempt until he shall
sufficiently purge himself therefrom. And such decree shall continue and
remain in effect and be enforced until the rule, fare or rate, order or regulation
shall be modified or vacated by the board of commissioners of railroads.
f 1897, ch. 115, § 11; R. C. 1899, § 3035.]

§ 4348. Compensation of attorney. Costs. The attorney general is hereby
authorized, in case he shall deem it necessary so to do in order to enforce
the provisions of this article, to employ an attorney to assist him in any
proceedings brought under this article, and such attorney shall be paid from
the general fund of the state of North Dakota for his services an amount to
be approved by the attorney general and the board of railroad commis
sioners, and all necessary and usual costs of actions brought by the attorney
general under this article shall be itemized and paid from said fund upon his
approval. Whenever a decree shall be entered against a railroad, railroad
corporation, common carrier or person under section 4347, the court shall
render judgment for costs, including a reasonable attorney 's fee for counsel
representing the state in said case, and said judgment shall be enforced by
execution. [1897, ch. 115, §§ 12, 13; R. C. 1899, § 3036.]

§ 4349. Liability for neglect of duty. Treble damages. In case any rail-
 road, railroad corporation or common carrier subject to the provisions of this 
article shall do, cause to be done, or permit to be done any act, matter or thing 
in  this article prohibited, or declared to be unlawful, or shall omit to do any 
act, matter or thing in this article required to be done, it shall be liable to 
the person or persons injured thereby, for three times the amount of damages 
SUBtained in consequence of any violation of the provisions 'Of this article, 
together with costs of suit and a reasonable counsel or attorney 's fee to be 
:fixed by the court in which the same is heard on appeal or otherwise, which 
shall be taxed and collected as part of the costs in the case ; provided, that 
in all cases demand in writing on said railroad, railroad corporation or com
mon carrier shall be made for the money damages sustained before suit is 
brought for recovery under this section and that no suit shall be brought 
until the expiration of fifteen days after such demand. [1897, ch. 115, § 21; 
R. C. 1899, § 3037.]

§ 4350. Remedy. Evidence. Any person or persons claiming to be dam
aged by any railroad, railroad corporation or common carrier, subject to the 
provisions of this article, may either make complaint to the board of com
missioners of railroads of this state, who may bring suit in their own name 
when they deem it advisable, or such person or persons may bring suit in his 
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or their own behalf for the recovery of damages for which any such railroad, 
railroad corporation or common carrier may be liable, under the provisions 
of this article, in any court of this state of competent jurisdiction ; but such 
person or persons shall not have the right to pursue both of said remedies at 
the same time. In any such action brought for the recovery of damages, the 
<'ourt before whom the same shall be pending may compel any director, officer,. 
receiver, trustee or agent of the defendant in such suit to attend, appear 
and testify in such case and may compel the production of the books and 
papers of such railroad, railroad corporation or common carrier party to any 
such suit; the claim that any such testimony or evidence may tend to criminate 
the person giving such evidence shall not excuse such person or witness 
from testifying or producing said books and papers ; but such evidence or 
testimony shall not be used against such person in any way, on the trial of 
any criminal proceedings. [1897, ch. 115, § 22; R. C. 1899, § 3038.J 

§ 4351. Appeals. Power of court to modify orders appealed from. A.Dy
railroad, railroad corporation or common carrier subject to the provisions 
of this article, or any other person interested in the order made by the commis
sioners of railroads may appeal to th� district court of the proper county 
in the judicial district of this state from which the complaint arose, and which 
is the subject and basis of the order, from any order made by the commission• 
ers of railroads regulating or fixing its tariffs of rates, fares, charges or 
classifications, or from any other order made by said commissioners under 
the provisions of this article by serving a notice in writing upon the secretary 
of said commissioners, or any one of said commissioners, within twenty days 
after such railroad, railroad corporation or common carrier shall receive notice 
from such commissioners of the making and entry of such order. If the order 
appealed from does not regulate or fix the tariff of rates, fares or charges, 
the district court to which the appeal is taken may in its discretion suspend 
the operation and effect of the order appealed from, pending such appeal. 
'fhe district courts of this state shall be deemed to be always in session for 
the purpose of hearing and determining all appeals taken under the provisions 
of this article. The party taking such appeal may bring the same on for hear• 
ing and determination at any time after taking such appeal, upon serving 
a notice to that effect upon any one of the commissioners or their secretary 
at least ten days prior to the day set for such hearing. The district court 
shall, upon the hearing of such appeal, receive and consider such evidence 
as may be adduced by either party and shall rescind, modify or alter said order 
appealed from in such manner as may be equitable and just. Any railroad, . 
railroad corporation, common carrier, the com.missioners of railroads or any 
party interested in the decision of said court may appeal from the decisi_on 
of the district court to the supreme court of this state by serving a n?t�ce 
of such appeal upon the opposite party wjthin twenty days after the rend1t�on 
of such decision and service of notice thereof. For the purpose of hearmg 
such appeal the supreme court shall be deemed to be in session, and appe�ls 
to , it may be heard summarily by either party serving upon the other a notice 
of hearing at least fifteen days before the day fixed for such hearing. When 
evidence has been taken before the district court such evidence shall be 
signed by the judge of said district court, the party presenting such e\-idence 
to said judge for signature, giving the other party five days ' notice of t�e 
time and place for such presentation. The evidence signed as aforesaid
shall become a part of the record in the case, and upon an appeal to. the
supreme court being taken as hereinbefore mentioned shall be transmitted 
by the clerk of the district court to the supreme court, together with all the 
records and files in the case. The supreme court may reverse, affirm or modify 
the decision of the district court as may seem equitable and just. [1897, ch. 
115, § 22; R. C. 1899, § 3039.] 
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§ 4-162. Penalty against individuals. Except as otherwise specially pro
vided in this article, and unless relieved from the consequence of a violation 
of the law, as provided in section 4357, any railroad, railroad corporation 
or common carrier subject to the provisions of this article, or any director 
or officer thereof, or any receiver, trustee, lessee, agent or person acting for, 
or employed by it who alone or with any other corporation, company, person 
or party shall willfully do, or cause to be done, or shall willingly suffer or 
permit to be done any act, matter or thing in this article prohibited or de
clared to be unlawful or who shall aid and abet therein, or shall willfully 
omit or fail to do any act, matter or thing in this article required to be done 
or shall cause or willingly suffer, or permit any act, matter or thing so directed 
or required by this article to be done, not to be so done, or shall aid or abet 
nny such omission, or failure, or shall be guilty of any infraction of this 
article, or shall aid or abet therein, shall be deemed guilty of a misdemeanor 
and shall upon conviction thereof in any district court of this state of com
petent jurisdiction be subject to a fine of not to exceed five thousand dollars 
and not less than five hundred dollars for each offense. [1897, ch. 115, § 23; 
R. C. 1899, § 3040.]

§ 4353. Inquiry by commissioners. It shall be the duty of, and the board
of railroad commissioners of this state shall have the authority to, inquire 
int-0 the management of the business of all railroads, railroad corporations 
end common carriers subject to the provisions of this article, and shall keep 
itself informed as to the manner and method in which the same is conducted, 
and shall have the right to obtain from them full and complete information 
necessary to enable the said commissioners to perform the duties and carry 
out the objects for which said board was created and which are contemplated 
by this article ; and for the purpose of this article the said commissioners 
shall have power to require the attendance and testimony of witnesses 
and the production of books, papers, tariffs, schedules, contracts, agreements 
nnd documents relating to any matter under investigation, and to that end 
may invoke the aid of any court of competent jurisdiction in this state in 
requiring the attendance and testimony of witnesses and the production 
of books, papers and documents under the provisions of this section. 
(1897, ch. 115, § 24 ; R. C. 1899, § 3041.] 

§ 4354. Proceedings when subpenas disobeyed. Any court of this state
within the jurisdiction of which such inquiry is carried on, shall in case of 
contumacy, or refusal to obey a subpena, or other process issued to any rail
road, railroad corporation or common carrier or person subject to the provi
sions of this article, or other persons, issue an order requiring ·such railroad, 
railroad corporation, common carrier or other person to appear before said 
commissioners (and produce books and papers if so ordered ) ,  and give evi
dence touching or in relation to the matter in question ; and any failure to 
obey such order of the court shall be punished by such court as a contempt 
thereof ; the claim that any such testimony or evidence may tend to criminate 
the person giving such evidence shall not excuse such person or witness from 
testifying ;  but such evidence or testimony shall not be used against such 
person on the trial of any criminal proceeding. [1897, ch. 115, § 24; R. C. 1899, 
§ 3042. ]

§ 4355. Complaint. Any person, firm, corporation or association, or any
mercantile, agricultural or manufacturing society, or any body politic or 
municipal organization, complaining of anything done, or omitted to be done, 

· by any railroad, railroad corporation or common carrier subject to the pro
visions of this article, in contravention of the provisions thereof, may apply
to said commissioners by petition which shall briefly state the facts, whereupon
a statement of the complaint thus made with the damages, if any are alleged,
shall be forwarded by the said commissioners to such railroad, railroad cor
poration or common carrier, who shall be called upon to satisfy the complaint,
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or to answer the same in writing within a reasonable time to be specified by 
the commissioners. If such railroad, railroad corporation or common carrier 
within the time specified shall make reparation for the injury alleged to have
heen done or shall correct the wrong complained of, it shall be relieved of 
liability to the complainant only for the particular violation of law thus 
complained of. If it shall not satisfy the complaint, within the time specified. 
or there shall appear to be any reasonable ground for investigating said 
complaint, it shall be the duty of the said commissioners to investigate the 
matters complained of in such manner and by such means as said eommis-
�ioners shall deem proper, and said commissioners whenever they may have 
sufficient reason to believe that any railroad, railroad corporation or common 
carrier is violating any of the provisions of this article shall at once institute 
an inquiry in the same manner, and to the same effect, as though complaint had 
been made. No complaint shall at any time be dismissed because of the 
absence of direct damage to the complainant or petitioner. [1897, eh. 115, 
§ 25 ; R. C. 1899, § 3043. ]

§ 4356. Findings of board in writing. Whenever an investigation shall
be made by said commissioners, as provided by this article, it shall be their 
duty to make a report in writing in respect thereto, which shall include the 
findings of fact upon which the conclusions of the commissioners are based, 
together with its or their recommendation or orders as to what reparation, if 
any, should be made by the railroad, railroad corporation or common carrier 
to any party or parties, who may be found to have been injured ; and such 
finding so made shall thereafter in all judicial proceedings be deemed and 
taken as prima facie evidence as to each and every fact found. All reports 
of investigations made by such commissioners shall be entered of record. 
and a copy thereof shall be furnished to the party who may have complained 
and any other person or persons directly interested, and to any railroad, 
railroad corporation or common carrier that may have been complained of. 
( 1897, ch. 115, § 26 ;  R. C. 1899, § 3044. ]  

§ 4357. Report to common carrier, if fl.ndinga against. If in any ease in
which an investigation shall be made by said commissioners it shall be made 
to appear to the satisfaction of the commissioners, either by the testimony 
of witnesses or other evidence, that anything has been done or omitted to 
be done in violation of the provisions of this article, or of any law cognizable 
by said commission�rs_, by any railroad, railroad corporation or common 
carrier, or that any mJury or damages have been sustamed by the party or 
parties complaining, or by other parties aggrieved, in consequence of any sucl1 
violation it shall be the duty of said commissioners forthwith to cause a copy 
of their report in respect thereto to be delivered to such railroad, railroad 
corporation or common carri�r, together with a notice to said railroad, railroad 
corporation or common carrier, to cease and desist from such violation, or to 
make reparation for the injury so found to have been done, or both, within 
a reasonable time to be specified by the commissioners ; and if within the time 
specified it shall be made to appear to the commissioners that such railroad, 
railroad corporation or common carrier has ceased from violation of such 
law and has made reparation for the injury found to have been done, in 
com'pliance with the report and notice of the commissioners, or to the satis
faction of the party complaining, a statement to that effect shall be entered 
of record by the commissioners, and the said railroad, railroad corporation 
or common carrier shall thereupon be relieved from further liability or penalty 
for such particular violation of law. ( 1897 , ch. 115, § 27 ;  R. C. 1899, § 3045.)

§ 4358. Enforcement of orders. Whenever any railroad, railroad corpo• 
ration or common carrier, subject to the provisions of this article, shall violate 
or refuse or neglect to obey any lawful order as to passenger, freight or 
property rates or fares, . or as to any requirement of the said board of com· 
missioners of railroads, 1t shall be the duty of said commissioners and lawful 
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for any company or person interested in such order or requirement, to apply 
in a summary way by petition to the <wtrict court in any county of this 
state in which the railroad, railroad corpo1ltion or common carrier complained 
of has its principal office, or in any county through which its line or road 
passes or is operated, or in which the violation or disobedience of such order 
or requirement shall happen, alleging such violation or disobedience as the 
case may be. [1897, ch. 115, § 28; R. C. 1899, § 3046.) 

Court has power to review orders of commissioners before enforcement. Tomp
kins v. Ry. Co., 11 S. D. 282, 77 N. W. 104. 

§ 4359. Power of court. The said court shall have power to hear and
determine the matter, on such notice to the party complained of as the court 
shall deem reasonable; and such notice may be served on such party, his or 
its officers, agents or servants, in such manner as the court shall direct; and 
said court shall proceed to hear and determine the matter speedily as a court 
of equity, and without the formal pleadings and proceedings applicable to 
ordinary suits in equity, but in such manner as to do justice in the premises; 
and to this end such court shall have power, if it think fit, to direct and prose
c,ute, in such 1Uode and by such persons as it may appoint, all such inquiries 
as the court may think needful to enable it to form a just judgment in the 
matter of such petition; and on such hearing the report of said commissioners 
shall be prima facie evidence of the matter therein, or in any order made 
by them stated. [1897, ch. 115, § 28; R. C. 1899, § 3047.) 

§ 4360. Further powers. Appea.ls to supreme court. If it be made to
appear to such court on such hearing, or on the report of any such person or 
persons that the order or requirement of said commissioners drawn in the 
question, has been violated or disobeyed, it shall be the duty of such court 
to issue a writ of injunction, or other proper process, mandatory or other
wise, to restrain such railroad, railroad corporation or common carrier from 
further continuing such violation or disobedience of such order or require
ment of said commissioners and enjoining obedience to the same; and in case of 
any disobedience of any such writ of injunction or other proper process, manda
tory or otherwise, it shall be lawful for such courts to issue writs of attachment, 
or any other process of said court incident or applicable to writs of injunction 
or other proper process, mandatory or otherwise, against such railroad, railroad 
corporation or common carrier or against one or more of the directors, officers 
or agents of the same, or against any owner, lessee, trustee, receiver or other 
person failing to obey such writ, writ of injunction or other proper process,man
datory or otherwise; and said court may, if it shall think fit, make an order 
directing  such railroad, railroad corporation or common carrier or other 
person so disobeying such writ of injunction or other process, mandatory or 
otherwise, to pay such sum of money not exceeding for each corporation, 
carrier or person in default, the sum of one thousand dollars for every day 
after a day to be named in the order that such corporation, carrier or other 
person shall fail to obey such injunction or other proper process, mandatory 
?r otherwise; and such moneys shall, upon the order of the court, be paid 
mto the treasury of the county in which the action was commenced, and one
half thereof shall be transferred by the county treasurer to the state treasury 
�nd the payment thereof may, without prejudice to any other mode of recover
mg the same, be enforced by attachment or order, in the nature of a writ of 
�x:ecution, in like manner as if the same had been recovered by a final decree 
in personam in such court, saving to the commissioners and any other party 
or person interested the right to appeal to the supreme court of the state 
�der the same regulations now provided by law in relation to appeals to 

f
said court as to security for such appeal, except that in no case shall security
or such appeal be required when the same is taken by said commissioners;

hut no appeal to said supreme court shall operate to stay or supersede theorder of the court, or the execution of any writ or process thereon; and such 
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court may in every such matter order the payment of such costs and attorney 
fees as shall be deemed reasonable• [1897, ch. 115, § 28; R. C. 1899, § 300.\ 

§ 4361. Attorney general to prosecute. Whenever any such petition shall 
be filed or presented, or be prosecuted by the said commissioners, or by their 
direction, it shall be the duty of the attorney general of the state to proseeute 
the same, and in such prosecution he shall have the right to have the assist• 
ance of any state's attorney of the county in which any such proceedings are 
instituted, and it is hereby made the duty of any such state's attorney to render 
such assistance; and the costs and expenses on the part of said commismonen 
of any such prosecution, or proceeding in court, shall be paid out of the 
general fund of the state under the approval of the attorney general, gor• 
ernor, and state auditor. [1897, ch. 115, § 28; R. C. 1899, § 3049.] 

§ 4362. Proceedings of commissioners. The said board of commi�ionen
of railroads may in all cases conduct its proceedings when not otherwise 
particularly prescribed by law, in such manner as will best conduce to the 
proper dispatch of business, and to the end's of justice. A majority of the 
commissioners shall constitute a quorum for the transaction of busines.,, but 
no commissioner shall participate in any bearing or proceeding in which he 
has any direct personal peclmiary interest. Said commissioners may from time 
to time make or amend such general rules or orders as may be requisite 
for the order and regulation of proceedings before them, including forms of 
notice and the service thereof, which shall conform as nearly as may be to 
those in use in courts of this state. Any party may appear before said board 
of commissioners and be heard in person or by attorney. Every vote and 
official action of said board of commissioners shall be entered of record and 
its proceedings shall be public upon the request of either party of any person 
interested. Said board of commissioners of railroads shall have an official seal, 
which shall be judicially noticed, and every commissioner shall hare the 
right to administer oaths and affirmations in any proceeding pending before 
said board. [1897, ch. 115, § 33; R. C. 1899, § 3050.] 

§ 4363. Annual report. The said commissioners of railroads shall, on or
before the first Monday in December in each year, make a report to the 
governor of their doings for the preceding year, containing such facts, state
ments and explanations as will disclose the workings of the system of railroad 
transportation in this state, and its relation to the general business and 
prosperity of the citizens of the state, and such suggestions and recommenda•
tions in respect thereto as may to them seem appropriate. Said report sh�U 
also contain, as to every railroad, railroad corporation or common camer 
doing business in this state: 

1. The total number of miles of main line and branches owned or operated.
2. 'l'he total number of miles of main line and branches owned or operated

in each county within this state. 
3. The total mileage of sidetracks within each county or taxing district

in this state. 
4. 'l'he amount of its capital stock issued.
5. The amount paid therefor.
6. The manner of the payment of the same.
7. The dividends paid.
8. The surplus fund, if any.
9. The number of stockholders.
10. 'l'he amount of its preferred stock, if any, and the condition of its

preferment. 
11. 'rhe amount of its funded debt and the rate of interest paid thereon.
]2. The amount of its floating debt and the interest paid thereon. 
13. The amount expended for improvements each year, and bow and where

expended, and the character of the improvement made. 
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14. 'fhe earnings and receipts from each branch of its business and from
all sources. 

15. The operating and other expenses.
16. The balances of profits and losses.
17. 'fhe cost and actual present cash value of its franchises, road and

equipment, including permanent way, buildings and rolling stock, all real 
estate used exclusively in operating the road, and all fixtures and conveniences 
for transacting its business. 

18. The estimated value of all other property awned by such corporation
with a schedule of the same, not including lands granted in aid of its con
sti:uetion. 

1 9. The number of acres originally granted in aid of construction of its
road by the United States or by this state, the number of acres of such land re
maining unsold. 

20. A classified list of its officers and directors, with their respective places
of residence and the salaries paid to each class . 

21. The number of its employes, classified, and the salaries paid each
class. 

22. The average amount of tonnage that can be carried over each road
in the state with an engine of given power. 

Such additional statistics of the road and of its transportation business for 
the year as may, in the judgment of the commissioners be necessary and 
proper for the information of the legislative assembly, or as may be required 
by the governor. Surh reports shall exhibit and refer to the condition of 
such corporation and the details of its transportation business transacted 
during the year ending June thirtieth. To enable said commissioners to make 
such a report, the president or managing officer of each railroad, railroad 
corporation or common carrier doing business in this state shall annually 
make to the said commissioners, on the fifteenth day of the month of July, 
such returns in the form which they may prescribe as will afford the informa
tion required for their said official report ; such returns shall be verified by 
oath of the officer making them, and any railroad, railroad corporation or 
eommon carrier whose return shall not be made as herein prescribed by the 
fifteenth day of July, shall he liable to a fine of five hundred dollars for each 
and every day after the sixteenth day of July that such returns shall be will
fully delayed or refused. [ 1897, ch. 115, §§ 2, 3 ;  R. C. 189!'.l, § 3051 . ]  

§ 4364. Examination of books of officers. The said commissioners shall
have power, in the discharge of the duties of their office, to examine any of the 
books, papers or documents of any such person, company or corporation, 
or to examine under oath or otherwise any officer, director, agent or employe 
thereof, and any person who may willfully obstruct said commissioners in the 
performance of their duties, or who may refuse to give any information within 
his possession that may be required by said commissioners within the line 
of their duty, shall be deemed guilty of a misdemeanor, and shall be liable, on 
conviction thereof, to a fine not exceeding one thousand dollars, in the dis
cretion of the court. [ 1897, ch. 115, § 4 ;  R. C. 1899, § 3052.]  

§ 4365. Special reports. The commissioners of railroads are hereby author
ized to require of any and all railroads, railroad corporations and common 
carriers, subject to the provisions of this article, such special reports, besides 
the annual reports hereinbefore required, as in the judgment of such com
missioners shall be deemed necessary and reasonable. Such special reports 
&hall be in such form and concerning such subjects and be from such sources 
as the commissioners shall reqiure, except as otherwise provided herein. 
":he time when such special report shall be filed shall be fixed by the commis
sioners of railroads. Any railroad, railroad corporation or common carrier 
subject to the provisions of this article, which shall fail ,  neglect or refuse 
to make any of the special reports provided for herein by the date fixed by 
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the commissioners of railroads shall be subject to, and pay a penalty in the 
sum of one hundred dollars for each and every day of delay in making mch 
reports after the date fixed. [ 1897, ch. 115, § 34 ; R. C. 1899,  § 3053.] 

§ 4366. Special reports biennially. It shall also at such times as the
governor shall direct examine any particular subject connected with the eon• 
dition and management of such railroads and report to him in writing its 
opinion thereon with its reasons therefor. Such board shall also investigate 
and consider what, if any. amendment or revision of the railroad laws of this 
state the best interests of the state demand and it shall make a special biennial 
report on such subject to the governor. All such reports made to the governor 
shall be by him transmitted to the legislative assembly at the earliest practic-
able time. [ 1890, ch. 1 22, § 18b ;  R. C. 1899, § 3054.] 

§ 4367. Semi-annual reports on condition of bridges and ferries. Every
railroad, bridge corporation, or ferry company doing business in this state 
shall make semi-annual reports in each year to the commissioners of railroads 
a11 to the safety of their bridges and ferries. Whenever, in the judgment of 
the commissioners of railroads, it shall appear that any railroad, railroad cor
poration or common carrier fails in any respect or particular, to comply with 
the terms of its charter or the laws of the state, or whenever in their judg• 
ment any repairs are necessary upon its road, or any addition to its rolling 
stock, or any addition to or change of its stations or station houses, or any 
change in its rate or fares for transporting freight, property or passengers. 
or any change in the mode of operating its road and conducting its 
business, is reasonable and expedient in order to promote the security, eon
ven ience and accommodation of the public,  said commissioners of railroads 
ia:hall inform such railroad corporation of · the improvements and changes 
which they adjudge to be proper, by a notice thereof in writing, to be served 
by leaving a copy thereof , certified by the c ommissioners ' secretary, with any 
station agent, clerk, treasurer or any director of said corporation, and a 
report of the proceedings shall be included in the annual report of the com
missioners to the governor. Nothing in this section shall be eonstnted as 
relieving any railroad company or railroad corporation from its present 
responsibility or liabil ity for damage to person or property. [ 1897, ch. 115, 
§ 1 ; R. C. 1899 , § 3055. )

§ 4368. Extortion. Penalty. If any railroad. railroad corporation or
C'ommon carrier, suhject to the provisions of this article. shall charge, collect, 
demand or receive more than a fair and reasonable rate of toll or compensation 
for the transportation of passengers, property or freight of any description 
or for the use and transportation of any railroa d car upon its track, or any 
of the branches thereof . or upon any railroad within this state which it has the 
ri ght, license or permission to use . operate or control , or shall make any un
just and unreasonable charge prohibited in section 4327 ,  the same shall be 
deemed guilty of extortion. and shall be dealt with as hereinafter provided. 
imd if any such railroad , railroad corporati on or common carrier shall be found 
O'niltv of any unjust discrimination a s  defined in section 4334 upon convictfon 
ther;of shall be dealt with as hereinafter provided. (1897 , ch. 115, § 35 ; R. 
C. 1899, § 3056 . )

§ 4369. Discrimina.tio�. Punishment. I f  any such �ailroad, railroad c?r·
poration or common carrier shall charge , collect or receive for transportation
of anv passen ger,  property or freight of any description upon its railroad
for a�y distance  within this state a greater amount of toll or compensation
than is at the same time charged .  collected or received for transportation in
the  same direetion of any passen ger or like quantity of property or freight
of the same class over a greater distance of the same railroad ; or if it shall
charge .  collect or receive at any point upon its railroad a higher rate of toll
or compensation for receivin�. handling or delivering property or freight of
the same class and quantity ,  than it shall at the same time charge, collect or
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receive for the transportation of any passenger, freight or property of any 
description over its railroad a greater amount of toll or compensation than 
shall at the same time be charged, collected or received by it for the transpor
tation of any passenger or like quantity of property or freight of the same 
class being transported in the same direction over any portion of the same 
railroad of equal distance ; or if it shall charge, collect or receive from any 
person or persons a higher or greater amount of toll or compensation than 
it shall at the same time charge, collect or receive from any other person or 
persons for receiving, handling or delivering property or freight of the same 
class and like quantity, at the same point upon its railroad ; or if it shall 
charge, collect or receive from any person or persons, for the transportation 
of any property or freight upon its railroad a higher or greater rate of toll or 
compensation than it shall at the same time charge, collect or receive from -any 
other person or persons, for the transportation of the like quantity of property 
or freight of the same class, being transported from the same point in the same 
direction over equal distance of the same railroad ; or if it shall charge, collect 
or receive from any person or persons, for the use and transportation of any 
railroad car or cars upon its railroad for any distance, a greater amount of 
toll or compensation than is at the same time charged, collected or received 
from any other person or persons for the use and transportation of any rail
road car of the same class or number, for a like purpose, being transported 
in the same direction, over a greater distance of the same railroad ; or if it 
�hall charge, collect or receive from any person or persons, for the use and 
transportation of any railroad car or cars upon its railroad a higher or greater 
compensation in the · aggregate than it shall at the same time charge, collect or 
receive from any other person er persons for the use and transportation of 
any railroad car or ears of the same class for a like purpose, being transported 
from the same original point in the same direction over an equal distance of 
the same railroad ; all such discriminating rates, charges, collections or 
receipts, whether made directly or by means of any rebate, drawback or other 
shift or evasion, shall be deemed and taken against such railroad, railroad 
corporation or common carrier as prima facie evidence of the unjust dis
criminations prohibited by the provisions of this article ; and it shall not be 
deemed a sufficient excuse or justification of such discrimination on the part 
of said railroad, railroad corporation or common carrier that the railway 
station or point at which it shall charge, collect or receive less compensation 
in the aggregate for the transportation of such passenger, property or freight, 
or for the use and transportation of such railroad car the greater distance 
than for the shorter distance is a railway station or point at which there 
exists competition with any other railroad or means of transportation. This 
section shall not be construed so as to exclude other evidence tending to show 
any unjust discrimination in freight and passenger rates. The provisions 
of this section shall extend and apply to any railroad, the branches thereof and 
any road or roads which any railroad, railroad corporation or common carrier 
has the right, license or permission to use, operate or control wholly or in part 
within this state ; provided, however, that nothing herein contained shall be 
so construed as to prevent railroad corporations from issuing commutation . 
excursion or thousand mile tickets, provided the same are issued alike to all 
applying therefor. ( 1897, ch. 115, § 36 ; R. C. 1899, § 3057. )  

§ 4370. Discrimination as to quantity. It shall be unlawful for any such
railroad, railroad corporation or common carrier to charge, collect, demand 
or receive more for transporting a car of freight than it at the same time 
charges, collects, demands or receives per car for several cars of a like class 
of freight over the same railroad, for the same distance in the same direction, 
or to charge, collect, demand or receive more for transporting a ton of freight 
than it charges, collects, demands or receives per ton for several tons of 
freight under a carload of a like class of freight over the same railroad for 
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the same distance ,  in the same direction, or to charge, collect, demand or 
receive more for transporting a hundred pounds of freight or property than 
it charges, collects, dem ands or rece ives per hundred for several hundred 
pounds of frei ght under a ton of a like c l ass of freight or property over the 
same railroad, for the  same distance, i n  the same direction. All such dis
criminatin g rates, charges .  collections or rece ipts ,  whether made directly or 
by means of any rebate ,  drawback or other shift or  eva sion, shall be deemed 
and taken aga i nst such railroad , rai lroad corporation or common carrier as 
prima facie evidence of the unj ust discrimination prohibited by this article ; 
provided, however, that for the protect ion and development of any new 
industry within the state ,  snc h ra i l road,  ra i lroad corporation or common 
carrier may grant concessions or spec ia l  rates for any agreed number of 
carloads,  but such spec ial  rates aforesai d sha ll first be approved by the board 
of commissi oners of ra i l roa ds. and  a copy thereof filed in the office thereof. 
[ 1897,  ch .  1 1 5 ,  § 37 ; R. C. 1899 ,  § 3058. ] 

§ 4371 . Penalty for discrimination. Any snch ra ilroad, railroad corpora
tion or common ca rrier gui l ty of extortion or making any unjust discrimina
tion a s  t o  passen ger  or fre ight or other rates for the use and transportation 
of rai lroa d ca rs or  in rece iv ing .  hancll i n g- or del iver i ng- freights or property, 
sha l l  upon conY i c t ion thereof,  he fined i n  a n y  sum not less than one thousand 
dol lars nor  more t h an fiye t housand dol l ars for the first offense, and for every 
subsequent offellse not  l ess than fiyc  thousa n d  dol l a rs nor more than ten 
tbousand dol l a t's .  such fi n e  to be i rn p osPd i n  a c rim ina l  prosecution, as provided 
by law,  or sh a l l  be s ubject 1 o  the  l i ab i l i t y  presc ribed in section 4372, to be 
recoverf'd a s  therein proYided.  [ 1 80 7 ,  e h . 1 1 � .  § 38 ; R .  C. 1899, § 3059. ]  

§ 4372.  Forfeiture. Any such ra i l road .  rn i lroad c orporation or common
carrier gu il t y  of extor1 ion or of  mak ing  ;my unjust discrimination as to 
passenger.  property or frt, i ght r a tr  or rn tes for the  use and transportation of 
rai l road c n rs .  or in n• c· c' i Y i ng .  haml l i n g  or cle l iwri n g  fre ights or property shall 
forfeit and pny to the  s ta te  of  ::\'nr th  Dakota no t  less  th an  o ne thousand dollars 
nor m ore than  fi ye  t hous :rn cl fl o l l a rs for the  fi rst offense and not less than five 
thousa n d  do l l a rs nor rnon· t h a n  ten thon s and  do l l a rs for every subsequent 
offense ,  1 o  he r 1• c0wred i n  a c iY i l  a c t i on by p roceed i n gs i ns tituted in the name 
of thr sta t e  of 1\orth Da kot n .  ..A n d  the  re l ense from liability or penalty 
provi dPd for in scf• t ion  -t!357 slr n l l  no t  npply 1o rither a criminal prosecution 
or a c iv i l  ac t i on  brought n n drr  th is  a rt i c l e . [ 1 897 ,  ch .  11 5 , § 39 ; R. C. 1899, 
§ 3060. ]

§ 4373. Suits by commissioners. ,Yh encnr said com missioners of rail
roads ha\'e good rea son to hrl i cve that n ny rai l road , rai lroad corporation or 
common c n rr ier  snh.i ert  to 1 h l' JWOY i s i ons  of th i s  a rt i c le has been guilty of 
ext ortion or u n j u st d i s r r irn inn 1 i o n  a n d  the reby becom e l ia ble to the penalties 
prescribed in sec t ions  --1:371  a n d  437� .  it shall  he the ir  duty to immediately 
canse sn i t s  to be commenced a nd prosrcntcd a ga inst n ny such railroad, railroad 
corpornt ion  or common carrier .  Ruch sn i ts  n n <l p rosec ution s may be instituted 
in anv  county of th is  state th rou g·h or in tn  \\· h i rh  the l ine of the railroad 
corpo;·a t ion s·u rd for violat ion o f · t h i s  a r t i c l f'  may extend. And the court 
may  i n  i t s  d iscret i on  give prcferern·e t o  surh snits over all other business 
exc ept cr im i n a l  cas<>s. [ 1 897 ,  ch. 1 1 5 .  § 4-0 ; R .  C .  1899. § 3061. ]  

§ 4374. Free transportation . Reduced rates. Nothin g in this article shall
app ly  t o  t h e  c- arri a ge .  s torage 0r hand l i n g- of property free or at reduced 
l':i t es  fo r t h e  " Cni t ed St ates  or this  sta1 e .  or mun icipal governments or for 
cha r i tab l P  p 1 1 rpos t's . or 1 o  a n d  from fa i rs and expositions for exhibition 
tl t rrcat ,  or fo r t h e  rmpl o�·es of sm·h  enmrnon carriers or their families, or 
p riYat c proper t y o r  goods for the fa m i l r  use of ernployes of such common 
c a rr i r t·s , or t l H' i ssu n rn· P  of mi ]Pn g-t' . e xC' nrs ion or commutation passenger 
t i C'kets .  ;-,'"ot h i n g  i n  t h i s  a l' t i v l P  slrn l l  he c on st rnrd to prohibit any railroad, 
railroad c o rpora t i on or t · nmrnon t • a t' l ' i P t' from giYi n g  reduced passenger rates 
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to ministers of religion, or to prevent railroads from g1vmg free carriage 
to their own officers and employes and their families or others and to persons 
in charge of live stock being shipped from the point of shipment to destination 
and return; and nothing in this article contained shall in any way abridge 
or alter the remedies now existing at common law, or by statute, but the 
provisions of this article are in addition to such remedies ; provided, that no 
pending litigation shall in any way be affected by this article. [ 1897, ch. 
115, § 41; R. C. 1899, § 3062. ] 

§ 4375. Cannot limit its common law liability. Whenever any property is
received by any common carrier subject to the provisions of this article to 
be transported from one place to another within this state it shall be unlawful 
for such common carrier to limit in any way, except as stated in its classifica
tion schedule herein provided for, its common law liability with reference to 
such property while in its custody as a common carrier as hereinbefore 
mentioned ; such liability must include the absolute responsibility of the 
common carrier for the acts of its agents in relation to such property. ( 1890, 
ch. 122, § 3d ; R. C. 1899, § 3063. ] 

§ 4376. Co111'ta always open. For the purposes of this article, except its
penal provisions, the district courts and the supreme court of the state shall 
be deemed to be always in open session. ( 1890, ch. 122, § 16b ; R. C. 1899, 
§ 3064. ]

§ 4377. Annual reports from all carriers. The board of commissioners
of railroads are hereby directed to require annual reports from all common 
carriers subject to the provisions of this article, to prescribe the manner in 
which such reports shall be made, and to require from such carriers specific 
answers to all questions upon which the commissioners may need information. 
Such annual reports shall, in addition to the information required by section 
4363, contain such information in relation to rates or regulations concerning 
fares or freights and agreements, arrangements or contracts with express 
companies, telegraph companies, sleeping and dining car companies, fast 
freight lines and other common carriers, as the commissioners may require, 
with copies of such contracts, agreements or arrangements. ( 1890, ch. 122, 
§ 17a ; R. C. 1899, § 3065. ]

§ 4378. Costs and expenses. All costs and expenses actually incurred
by or upon the order of the attorney general incident to any litigation arising 
in reference to the enforcement of orders of the board of commissioners of 
railroads or other litigation commenced by or in charge of said attorney 
general shall be paid out of the general fund of the state upon vouchers to 
be approved by the attorney general, governor and state auditor. (1899, 
ch. 131, § 1 ;  R. C. 1899, § 3066. ] 

§ 4379. Pending litigation not affected by this article. Nothing in this
article contained shall in any way abridge or alter the remedies now existing 
at law or in equity, but the provisions of this article are in addition to such 
remedies. No pending litigation shall in any way be affected by this article. 
Witnesses summoned before the commissioners of railroads shall be paid the 
same fees and mileage as are paid witnesses in the district court. All expenses 
of the commissioners of railroads in making an investigation or examination 
in any other place than the city of Bismarck shall be allowed and paid out 
of the state treasury on the presentation of itemized vouchers therefor 
approved by the chairman of the commission and the state auditor. (1890, 
c}i. 122, § 18c ; R. C. 1899, § 3067. ] 

§ 4380. Grain to be shipped without discrimination. Any railroad com
pany doing business in this state, when requested by any person wishing 
to ship grain on its road, shall receive and transport such grain in bulk, 
and permit the same to be loaded either on its track adjacent to its depot, 
or at any warehouse or sidetrack at any station or siding without discrimina
tion or distinction as to the manner or condition in which such grain is offered 
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for transportation ,  or as to person,  corporation ,  warehouse, elevator or place 
where , or to which it may be consigned and shall receive the same in carload 
lots from wagons, sleighs or other vehicles on its s idetrack at any station 
the same as when offered from v.arehouses or elevators, al lowing forty-eight 
hours ' t ime for loading all cars, which t ime shall  be held to embrace such 
time as car to be loaded is pl aced and kept by such rai lroad company in a 
conwnient and proper place for loading ; and it shall not be held a proper 
place for loading unless such car  can be reached by teams or other suitable 
means of conveying property, after  the sn me have been loaded, whether at 
sidetrack, elevator, warehouse or depot , w i t h out  unnecessary delay, proceed 
to ship the same to  the place where the same i s  consi gned. [ 1899, ch. 110, 
§ 5 ;  R. C . 1899, § 3068 ; 1903 . ch. 1-:15. ]

§ 4381 . Track from elevator to railroad. It shal l be lawful for the owner
of any elevator, warehouse or mi l l  a t  any sta t ion on t he line or at the 
termination of any rai lroad in this  state to construct from such elevator, 
wa rehouse or m i ll a railroad track to the track of any rail road company and 
to connect with the same by switch at h i s  own expense . and it shall be the 
duty of any such rail road company to al low such connection.  Such side tracks 
and switch shall at all t imes be undrr the  control and m anagement of and 
kept in repair by such railroad company ; provided, that the party for whose 
benefit  suc h  side track and switeh sha l l  be const ructed,  shall pay to such 
rai lroad company the actual cost of ma int a i n i n g  such side track and switch, 
which payment shall be rnade  m onthly,  and in ease such payment shall not be 
m ade as provided, then the obligat ions of th i s  sect ion upon such railroad 
company shall cease and he i noperative as agai nst it until such costs and 
expenses are fully pai d .  [ 1889,  �h .  1 1 0 , § 6 ;  R .  C. 1899,  § 3069. ] 

§ 4382 . Side tracks adj acent to coal mines. Whenever any person, owning
or ope ratin � any coa l  mine within this state ,  from which not less than fifty 
ca rs of coa l have been shipped from any one  station over any portion of any 
railroad within the l imits of the state shall petit ion a ny such railroad company 
to build a side track or spur at least three hundred feet in length adjacent 
to such mine it shall then be the du t y of such rai l road  company to build, 
equ ip  and operate  such s ide t rack or spu r ; provided. that such spur is not 
n earer than  two mi les from any sta t ion already in operation ; provided, 
fu rther,  that any person open ing  a coal  mine with in  two miles of any station 
may peti t ion for a s ide t rack or spur and  by executing a n  indemnity bond in 
faYor of suc h rai lroad c ompany in the surn of two thousand dollars, condi
t ioned on the ag-reerncnt that such person ,\· i l l  sh i J) w ithin one year after the 
compl et ion of such spnr or side t rack n ot less  than one hundred car loads 
of coa l  a n d  when suc-h  bond is cl n ly Pxcr nted wi th  two snreties, approved by 
t hr cou nty j udge of the con nty \\·hrrr in sneh side t ra ck is situated, such 
ra i l road company shall  "· i th in  s ixty days bu i ld ,  equ ip and operate such side 
t ra<' k  or spur as p rov ided for in this  sec t i on .  And the commissioners of 
ra i lroads sha ll haYe po,,·cr  to locate  such side track or spur and order it 
p roprrl .v p 1 ·0Y i cl cd  "·i th  p l atform,; a n d  other c onven i ences for loading coal 
and  oi h r ,· c ommodi t i e s  t lwreat .  r 1 s00. eh .  128 .  § 1 ;  R. C. 1899, § 3070. ] 

§ 4383. Penalty. An�• n r g l c r- t  or rrfnsn l t o  comply with any part of the
proY i s i ons  of t h e  l a st sPet ion  "· i t h i n  fi f1 P rn  d n ys a ftrr being requested in 
,ni t i n !!  by 1 h r  1w rson oprra t i n g  1 1w c· oa l  m i nr  or h? the commissioners of 
ra i l roa d s  sh a l l  s nh .i t' < · t  s 1H·h  rn i l rna d  rnmJHl ll? to a forfe i t ure of fifty dollars 
prr  cl 11 y for ra <'h and  PY1 ' r.v <l ay snrh ra i l road company shall neglect or 
rcfnsp to r· nmpl_v with t h <'  1wovi s i ons  of thr last  sect ion . to be recovered by 
t he person a ff (' < · 1 r<1 h�· s 1 1d 1  rn' !.d <•c t  o r  rrfn sa l : p 1•oy idcd,  that no railroad 
< ·orn r> 11 1 1 .v sh a l l  hP  , ·m 1 1 1w l l P d  tn p 1 1 t  in n s i <l P  1 rMk hrt wccn the fifteenth day
of NovPrn lw r a1Hl  t lw fi f tPP n t l t <l , n- of :\ f a y  of mn- Yt' nr  when it cannot be
<lone "· i t h o n t  t!r:t d i n !!. [ l S ! lO .  r ·h . ·1 �8 .  § � '. H .  C' . 1 8!1D ,  § 3071 . ]
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§ 4384. Time to remove property from cars. .A:D.y consignee, or person
entitled to receive the delivery of any freight shipped to him in car load lots, 
by any railroad company, shall have_ twenty-four hours free of expense 
after notice of arrival by the company to the consignee or person entitled 
to receive the same in which to remove the same from the cars of such railroad 
company, which twenty-four hours shall be held to embrace such time as the 
car containing such property is placed and kept by such railroad company 
in a ccmvenient and proper place for unloading and it shall not be held to 
be in a proper place for unloading unless it can be reached with teams or 
other suitable means for removing the property from the cars and reasonably 
convenient to the depot of the company at which it is accustomed to receive 
and unload merchandise consigned to th.at station or place. [ 1889, ch. 110, 
§ 12 ; R. C. 1899, § 3071a. ]

§ 4385. Stop over rates on cars. Whenever any railroad company doing
business in this state as a common carrier shall ship any car or cars of freight 
over any of its railway lines or branches thereof, which car or cars contain 
freight to any intermediate point or points, it shall be the duty of such 
railroad company to stop such car or cars at such point or points and the 
consignee of such freight shall be permitted to unload the same upon payment 
to such railroad company of the full freight rates from the shipping point 
to the terminal point of such car or cars and in addition thereto the sum 
of five dollars per car for each and every day such car or cars is or are 
delayed during such stop over ; provided, the car or cars contain no perishable 
goods and are billed to one consignee, and in no case over one stop or stop over 
shall be made, nor shall said car. or cars be opened but once for distributing 
goods at intermediate stations. [1895, ch. 95, § 1 ;  R. C. 1899, § 3071b. ]  

§ 4386. Penalty. Every railroad company neglecting or refusing to com
ply with the provisions of the last section shall be liable to damages in the 
sum of twenty dollars for each and every day such railroad company neglects 
or refuses to comply with the provisions hereof, to be recovered by any 
person damaged by reason of such neglect or refusal in any court of competent 
jurisdiction. [ 1895, ch. 95, § 2 ;  R. C. 1899, § 3071c . ]  

§ 4387. Railroads to build platforms. Every railroad company doing
business in this state shall within sixty days after notice from the com
missioners of railroads erect one or more platforms for the transfer of live 
stock, grain and other commodities from wagons or otherwise to cars at each 
and every station or siding designated in such notice ; such platforms to be 
erected so as not to endanger life and property. If any railroad company 
after receiving notice as provided for in this section shall fail, refuse or 
neglect to erect platforms as required by this and the following section within 
the required sixty days the commissioners of railroads are authorized and 
empowered and it is made their duty to notify such railroad company to 
appear before them at a certain time and place and show cause, if any there 
is, why such commissioners should not issue an order requiring such railroad 
company to comply with the requirements of this section. The commissioners 
of railroads shall have power after such hearing to issue an order upon such 
railroad company commanding it to erect such platforms, if the commissioners 
shall upon such examination and hearing deem such platform necessary . 
.Any notice required to be served upon any railroad company to carry out 
any of the provisions of this section or similar provisions relating to the 
enlarging of such platforms may be served upon any agent of said company 
within the state of North Dakota. [ 1899, ch. 128 ; R. C. 1899, § 3071d. ] 

§ 4388. Dimensions of platform. Each platform shall be not less than
twelve feet wide and thirty-two feet long, extending four feet and six inches, 
or such height as shall be determined by the railroad commissioners above the 
rails of the track with suitable approaches to and from such platform to admit 
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of the driving of loaded teams thereon. [1890, ch. 123, § 2 ;  1892, Spl H. B. 2, 
§ 2 ;  R. C. 1899, § 3071e . ]

§ 4389. When platforms to be enlarged. The commissioners of railroads
shall have power to order an enlargement of such platforms whenever peti
tioned to that effect and whenever the capacity of such platform is in their 
j udgment clearly insufficient for the accommodation of the public. [1890, 
ch. 123, § 5 ;  R. C. 1899, § 3071£. ] 

§ 4390. Platform scales. Every railroad company shall allow suitable
scales to be erected either upon the platform or upon the grounds adjacent 
thereto, if upon their right of way, for weighing and shipping purposes. 
[ ] 890, ch. 123, § 6 ;  R. C. 1899, § 3071g. ]  

§ 4391. Penalty. Every railroad company neglecting  o r refusing to com
ply with the requirements of the last four sections shall be deemed guilty 
of a misdemeanor and be subj ect to a fine of not less than f ive hundred dollars 
for every thirty days such failure shall continue after notice as aforesaid. 
[ 1890, ch. 123, § 3 ;  R. C. 1 899,  § 3071h. ] 

§ 4392. Y and other tracks to be provided. In all cases where any line
of railroad shall cross or intersect any other line of railroad in this state 
on the same grade, it shall be the duty of each of the railroad companies 
owning or operating such intersecting railroad lines to provide at such 
crossing or intersection, when deemed necessary by the board of railroad 
commissioners, suitable and sufficient facilities, such as building Y or other 
tracks and connections for transferring cars and traffic of all kinds and 
classes, or cars from one such line of railroad to another, and to maintain the 
same and afford equal and reasonable facilities for the interchange of cars 
and traffic between the respective lines, the expense of constructing and 
maintaining such Y or track to be borne equally by each such railroad com
pany, or in such proportion as they may agree upon, but in case either or 
both of said companies fail, neglect or refuse to provide such facilities after 
notice as provided in section 4393, it shall be the duty of the board of railroad 
commissioners in the name of the state of North Dakota to commence an 
a ction in any court of competent jurisdiction to compel such company or 
companies to provide such facilities ; which action shall be commenced and 
prosecuted for the enforcement of the order and notice of said commissioners 
i n  accordance with the provisions of this  chapter relat ing to the enforcement 
of the orders of such commissioners. [ 1899,  ch. 130 ; R. C. 1899, § 3071i. ] 

§ 4393. Notice served on carrier in case of noncompliance. Upon the
failure of any railroad companies to build or maintain Y o r other tracks and 
suitable connections at railroad crossings in acc ordance with the last section 
it shall be the duty of the board of rai lroad commissioners to serve notice 
in writing upon such companies, requirin g them to construct and maintain 
such Y or other tracks and connections within sixty days from the date of the 
service of such notice.  [R.  C. 1899, § 3071j . ]  

§ 4394. Penalty for noncompliance. Any railroad company that shall
fail to comply with such notice shall be subject to a fine of one hundred 
dollars for each day during which it fails to comply after the expiration of 
the time specified in the notice and it shall be the duty of the attorney general 
or the state 's attorney of any county in which such Y or other tracks are to 
bP. constructed and maintained upon demand of the board of railroad com
missioners to commence and prosecute all actions necessary for the recovery 
of such fine. [R .  C. 1899 ,  § 3071k. ]  

§ 4395. Maximum coal rate. All  railroad companies doing business as
common carriers within the state of Nortn Dakota shall not charge for the 
transportat ion of coal within said state a greater rate per ton than the 
following : 

For the first five miles or fract ional part thereof, thirty cents per ton. 
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For any distance over five miles and not to exceed fifteen miles, forty cents 
per ton. 

For any distance over fifteen miles and not to exceed twenty-five miles, 
fifty cents per ton. 

For any distance over twenty-five miles and not to exceed forty miles, 
sixty cents per ton. 

For any distance over forty miles and not to exceed sixty miles, seventy 
cents per ton. 

For any distance over sixty miles and not to exceed one hundred miles, 
seventy-five cents per ton. 

For any distance over one hundred miles and not to exceed one hundred 
and fifty miles, eighty cents per ton. 

For any distance over one hundred and fifty miles and not to exceed two 
hundred miles, ninety cents per ton. 

For any distance over two hundred miles and not to exceed two hundred 
fifty miles, one dollar per ton. 

For any distance over two hundred fifty miles and not to exceed three 
hundred miles, one dollar and ten cents per ton. 

For any distance over three hundred miles and not to exceed three hundred 
fifty miles, one dollar and twenty cents per ton. 

For any distance over three hundred fifty miles and not to exceed four 
hundred miles, one dollar and twenty-five cents per ton. 

For any distance over four hundred miles and not to exceed four hundred 
fifty miles, one dollar and thirty cents per ton. 

For any distance over four hundred fifty miles and not to exceed five 
hundred miles, one dollar and thirty-five cents per ton. 

Provided, that the above mentioned rates shall be for carload lots only. 
[1893, ch. 101, § 1; 1895, ch. 93, § l ;  R. C. 1899, § 30711 ; 1903, ch. 146. ] 

§ 4396. Penalty for violation. Any railroad company violating any of
the provisions of the last section shall be subject to a fine of not less than 
twenty-five dollars per day for each and every day during which such 
violation shall continue, to be recovered by any person prejudiced or sufiering 
loss or damage by such violation. [1893, ch. 101, § 2; 1895, ch. 93, § 2; R. C. 
1899, § 3071m.] 

§ 4397. Duty of attorney general. It shall be the duty of the attorney
general or of the state 's attorney of any county in which an action arises 
against any railroad company for a violation of any of the provisions of section 
4395, upon demand of the board of railroad commissioners to commence and 
prosecute all actions necessary for the enforcement of the provisions of such 
section. [1895, ch. 93, § 3 ;  R. C. 1899, § 3071n. ] 

ARTICLE 11.-TRANSPORTATION OF LIVE STOCK. 

§ 4398. Minimum speed to be maintained. It shall be the duty of every
railroad, railroad corporation, railway company, express company, car com
pany and of every common carrier other than by water, by whatever name 
it may be called or by whomsoever operated and which is wholly or in part 
engaged in the transportation of any kind of live stock by railroad within 
or to or from any point in this state, to transport any and all such live stock 
so by it being transported, with the utmost diligence, and to maintain within 
this state in all trains so transporting any such live stock an average minimum 
rate of speed of not less than twenty miles per hour from the time any such 
live stock is loaded upon or into its cars until such train reaches its destina
tion, deducting only in the computation of such average minimum rate of 
speed such reasonable time as any such live stock may be necessarily delayed 
in unloading to feed, water and rest and in feeding, watering and resting 
and in reloading. [1903, ch. 144, § 1.] 
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§ 4399. Penalty for violation. Every railroad, railroad corporation, rail
way company, express company, car company or common carrier other than 
by water, and the person or persons operating such common carrier as receiver, 
lessee or trustee violating any of the provisions of section 4398, shall be 
liable to the owner or owners of any live stock so being transported, in the 
sum of five dollars per car for each and every hour any car, wholly or in 
part loaded with any live stock, is detained beyond the time provided 
in said section, and, in addition thereto every such railroad, railroad cor
poration , railroad company, express company, car company or common carrier, 
or the person or persons operating any such common carrier as receiver, 
Jessee or trustee, shall be liable to such owner or owners of said live stock 
for all damages sustained on account of any such delay, to be collected 
in an action by such owner or owners in any court of competent jurisdiction 
in this state. [ 1903, ch. 144, § 2. ) 

ARTICLE 12.-PERSONAL I N J URY. 

§ '4400. Railroads liable for damages to employes. Every railroad com
pany organized or doing business in this state shall be liable for all damages 
done to any employe of such company, in consequence of any negligence of 
its agents, or by any mismanagement of its engineers, or other employes, to 
any person sustaining such damage ; and no contract which restricts such 
Jiability shall be legal or binding. [1903, ch . 131 . )  

ARTICLE 13.-MISCELLAN EOUS. 

§ 4401. Unlawful rides on cars. It shall be, and is hereby declared
unlawful for any person to enter upon, ride upon , or secure passage upon a 
railroad car or engine of any description other than a car commonly used 
exclusively for the carriage of passengers, with intent thereby to obtain a 
ride without payment therefor or fraudulently obtain carriage upon any such 
engine or car. It shall be, and is hereby declared unlawful for any person, 
excepting railway employes in the performance of their duty, to take passage 
01· ride upon , or enter for the purpose of taking passage or riding upon the 
trucks, rods, brakebeams or any part of any car, locomotive engine or tender, 
not ordinarily and customarily used or intended for the resting place of a 
person riding  upon and operating the same. [ 1899, ch. 127, §§ 1, 2 ;  R. C. 
1899, § 3072a. ]  

§ 4402. Penalty. Any person violating any of the provisions of section
4401 shall be p unished by imprisonment in the county jail for not less 
than· ten days nor more than thirty days at hard labor, or by a fine of not 
less than ten dollars nor more than seventy-five dollar . [ 1899, ch. 127, 
§ 3 ;  R. C. 1899, § 3072a. )

§ 4403. Employes made peace officers. All conductors, engineers, brake
men and other persons engaged or employed in the operation of cars and 
trains upon a railroad, are hereby constituted peace officers for the one 
purpose of enforcing the provisions of the preceding section ; and all such 
persons are hereby given full authority, when so engaged or employed, to 
arrest any person violating any of the provisions of this article. Every person 
arrested by a conductor, brakeman, or other person exercising authority herein 
conferred, must be thereafter proceeded with in all respects as is or may be 
required by the law in cases of arrests made by other peace officers of the 
state, except that any person hereby authorized to make arrests may cause 
the person so arrested by him to be delivered to any sheriff or other peace 
officer within the state to be dealt with as provided by law ; and the person 
so arrested may be taken before any magistrate of the county where the 
offense is committed. Nothing herein contained shall be construed to restrict, 
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in any way, any right, authority or privilege conferred by law, upon any 
other peace officer of the state within his lawful jurisdiction. [1899, ch. 127, 
§§ 4, 5, 6 ;  R. C. 1899, § 3072b.]

§ 4404. No fees allowed. No person authorized by the provisions of the
preceding section to make arrests, except regular peace officers of the state, 
shall receive or be allowed any fees or expenses for so doing. [1899, ch. 
127, § 7 ; R. C. 1899, § 3072c. ] 

C H A P T E R  1 3 .

WAGON ROAD CORPORATIONS. 

§ 4405. How wagon road laid out. When a corporation is formed for
the construction and maintenance of a wagon road the road must be laid out 
as follows : Three commissioners must act in conjunction with the surveyor 
of the corporation, two to be appointed by the board of commissioners of the 
county through which the road is to run, and one by the corporation, who 
must lay out the proposed road and report their proceedings together with 
a map of the road to the board of commissioners of the county as provided 
in the succeeding section. [Civ. C. 1877, § 486 ; R. C. 1899, § 3073. ] 

Evidence of substantial compllance with statute and construction and main
tenance for fifteen years prima facle evidence of ownership. Lawrence Co. v. D. & 
G. Toll-Road Co., 11 S. D. 74, 75 N. W. 817.

§ 4406. Map filed. Record of approval. When the route is surveyed a
map thereof must be submitted to and filed with the board of commissioners 
of each county through or into which the road runs, giving its general course, 
and the principal points to or by which it runs and its width, which must 
in no case exceed one hundred feet, and the board of county commiftsioners 
must either approve or reject the survey. If approved, it must be entered 
of record on the journal of the board ; but the board of county commissioners 
must require the cdrporation, at its own expense, and the corporation must 
so change and open the highways so taken and used as to make the same 
as good as they were before the appropriation thereof ; and must so construct 
all crossings of public highways over and by its road and its toll gates as 
not to hinder or obstruct the use of the same. [Civ. C. 1S77, § 487 ; R. C. 
1 899, § 3074. ] 

§ 4407. Bridges and ferries. Tolls. All wagon road corporations may
bridge or keep ferries on streams on the line of their road and must do all 
things necessary to. keep the same in repair. They may take such tolls only 
on their roads, ferries or bridges as are fixed by the board of commissioners 
of the proper county through which the road passes or in which the ferry 
or bridge is situated, subject, however, to the limitation of rates of ferriage 
prescribed in the general law upon ferries; but in no case must the tolls be 
more than sufficient to pay fifteen per cent per annum on the cost of con
struction after paying for repairs and other expenses for attending to the 
roads, bridges and ferries. If tolls, other than as herein provided are charged 
or demanded, the corporation forfeits its franchise and must pay to the party 
so charged one hundred dollars as liquidated damages. [Civ. C. 1877, § 488 ; 
R. C. 1899, § 3075. ]

§ 4408. No tolls wliere public highway used. When any highway or public
road is taken and used by any wagon road corporation as a part of its road, 
the corporation must not place a tollgate on or take tolls for the use of such 
highway or public road by teamsters, travelers, drovers, or any one trans
porting property over the same. [Civ. C. 1877, § 489 ; R. C. 1899, § 3076. ] 
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§ 4409. Toll rates posted. The corporation must affix and keep up at
or over each gate or in some conspicuous place so as to be conveniently 
read a printed list of the rates of toll levied and demanded. [ Civ. C. 1877, 
§ 490 ; R. C.  1899, § 3077. )

§ 4410. Passage prevented until tolls paid. Each toll gatherer may pre
vent from passing  through his gate persons leading or driving animals or  
vehicles subject to  toll, until they shall have paid respectively, the tolls 
authorized to be collected. [Civ. C. 1877, § 491 ; R. C. 1899, § 3078. ) 

§ 4411. Penalty for receiving illegal toll. Every toll gatherer who at
any gate unreasonably hinders or delays any traveler or passenger liable 
to the payment of toll, or demands or receives from any person more than 
he is authorized to collect, for each offense forfeits the sum of twenty-five 
dollars to the person aggrieved. [ Civ. C. 1877, § 492 ; R. C. 1899, § 3079. )  

§ 4412. Passing around gate. Penalty. Every person who, to avoid the
payment of the legal toll , with his team, vehicle or horse turns out of a 
wagon, turnpike or plank road, or passes any gate thereon on the ground 
adjacent thereto, and again enters upon such road, for each offense forfeits 
the sum of five dollars to the corporation injured. [ Civ. C. 1877, § 493 ; 
R .  C. 1899, § 3080. ) 

§ 4413. Penalty for injuring road. Every person who :
1. Willful Jy breaks, cuts down, defaces or injures any milestone or post

on any wagon, turnpike or plank road ; or, 
2 . Willfully breaks or throws down any gate on such road ; or,
3. Digs up or injures any part of such road or anything thereunto

belonging ; or, 
4. Forcibly or fraudulently passes any gate thereon without having paid

the legal toll ; 
For each offense forfeits to the corporation injured the sum of twenty-five 

dollars in addition to the damages resulting from his wrongful act. [ Civ. C. 
1877, �494 ; R. C. 1899, § 3081. ) 

§ 4414. How revenue applied. The entire revenue from the road shall
be appropriated : 

1 .  To repayment to the corporation of the costs of i ts  construction together 
with the incidental expenses incurred in collecting  toll and keeping the road 
in repair ; and, 

2. To the payment of the dividend among its stockholders, as provided
in section 4407. When the repayment of the costs of construction is com
l)l eted, the tolls must be so reduced as to raise no more than an amount 

ufficient to pay a dividend of twelve per cent per annum and incidental 
expenses and to keep the road in good repair. [Civ. C. 1877, § 495 ; R. C. 
1899, § 3082. ) 

§ 4415. When mortgage valid. The corporation may mortgage or hypothe
cate its road and other property for funds with which to construct or repair 
its roads, but no mortgage or hypothecation is valid or binding unless at 
least twenty-five per cent of the capital stock subscribed has been paid in 
and invested in the construction of the road and appurtenances and then only 
after an affirmative vote of two-thirds of the capital stock subscribed. 
[Civ. C. 1877, § 496 ; R. C. 1899, § 3083 . ) 

§ 4416. Natural person like corporation. When a wagon,  turnpike or
plank road is constructed, owned or operated by any natural person, this 
chapter is applicable to such persons in like manner as it is applicable to 
corporations. [Civ. C. 1877, § 497 ; R. C. 1899, § 3084. ) 
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C H A P T E R  1 4 .

INSURANCE CORPORATIONS. 
ARTICLE 1.-GENERAL PROVISIONS. 

§§ 4417-4421

§ 4417. Terms defined. When consistent with the context and not
obviously used in a different sense the term " company " or " insurance com
pany, " as used her�in, includes all corporations, associations, partnerships 
or individuals engaged as principals in the business of insurance ; the word 
' ' domestic ' '  designates those companies incorporated or formed in this state 
and the word ' ' foreign ' '  when used without limitation includes all tliose 
formed by authority of any other state or government. [R. C. 1899, § 3085. ] 

ARTICLE 2.-PROVISIONS COMMON TO ALL DOMESTIC INSURANCE COMPANIES, 

§ 4418. Subject to what provisions of law. All insurance companies now
or hereafter incorporated or formed by authority of any law of this state, 
except when otherwise expressly provided, may exercise the powers and 
shall be subject to the duties and liabilities provided by this chapter. The 
general provisions of law relating to the powers, duties and liabilities of 
corporations shall apply to all incorporated domestic insurance companies, 
so far as such provisions are pertinent and not in conflict with other provisions 
of law relating to such companies. [R. C. 1895, § 3086.] 

§ 4419. How and for what purpose formed. Any number of persons, not
less than seven, may form a corporation to carry on the business of insurance, 
either upon the stock or mutual plan, against loss or damage by fire, 
lightning, cyclone, tornado or hail, or the risks of inland navigation and 
transportation, or to make insurance upon the lives of persons and every 
iDBUrance pertaining thereto, and against accidental injuries includmg the 
granting, purchasing and paying of annuities and indemnities - and to transact 
fidelity insurance and corporate suretyship. An insurance company incor
porated under the provisions of this chapter shall have power to make 
insurance of any of the kinds hereinbefore mentioned which shall have been 
expressed in its articles of incorporation. [ 1895, ch. 69, § 1 ;  1891, ch. 73, § 1 ;
R. C. 1895, § 3087. ]

§ 4420. Articles. Oontents. The articles of incorporation shall set forth
in addition to what is required to be set forth in section 4173 the kind of 
insurance proposed to be made and whether on the stock or mutual plan, 
the period {or the commencement and . termination of its fiscal year and the 
period for which it is incorporated, not to exceed thirty years, and shall be 
filed in the office of the commissioner of insurance. Any name not previously 
in use by an existing corporation may be adopted, but the words " insurance 
company, " or, if the business is to be conducted upon the mutual principle, 
the words " mutual insurance company " shall constitute a part of such name. 
No certificate shall be granted by the insurance commissioner, as hereinafter 
provided, if, in his judgment, the name adopted too closely resembles the 
name of an existing corporation, or is liable to mislead the public. [ 1885, 
ch. 69, § 4 ;  R. C. 1895, § 3038. ] 

§ 4421. Quallilcation of directors. Residence. One-third of the directors
and all of the executive officers of a domestic insurance company must be 
residents of this state and each of the directors of such a company, if it has 
a capital stock, must be the owner in his own right of stock of such company 
worth at par at least five hundred dollars. [1885, ch. 69, § 4 ;  R. C. 1895, 
§ 3089.]
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§ 4422. Examination of articles by attorney general. Exarniuation by
commissioner of insurance. Certificate. 1'he articles of incorporation shall 
be examined by the attorney general and if found conformable to this article 
and not inconsistent with the constitution and laws of this state, shall be 
certified by him to the commissioner of insurance, who shall thereupon make 
an examination to ascertain whether the company has in all respects complied 
with the requirements of law, according to the nature of the business proposed 
to be transacted by it and if satisfied by such examination that the corporation 
has complied with the law he shall deliver to such corporation a certified 
copy of the articles of incorporation and a ce1iificate to the effect that such 
corporation has complied with all requirements of law, which, on being filed 
in the office of the register of deeds of the county where the principal office 
of the corporation i s  located, shall  be its authority to commence business 
and issue policies ; and such certified copy of the articles of incorporation 
and of such certificate may be used for or against such company with the 
same effect as the originals ,  a nd  shal l be conclusive evidence of the fact of 
the organization of such corporation .  [ 1885 , ch. 69, § 11 ; R. C. 1895, § 3090. ] 

Appl ications are requ i red before cerliflcate to do business can issue. Mont
gomery v. Harker, 9 N. D. 527, 84 N. W. 369. 

§ 4423. Reinsurance. Any domestic in surance company shall have power
to effect reinsurance of any risks taken by it. [ 1885, ch. 69, § 2 ;  1889, ch. 
69, § 1 ;  R. C. 1895, § 3091 . ]  

§ 4424. Limitation on trade. No company organized under this chapter
i-hall, directly or indirectly, deal or trade in buying or selling any goods, 
wares, merchandise or other commodities whatever, except such as may have 
been insured by such company and are claimed to be damaged by reason of 
the risk insured against. [ 1 885, ch. 69, § 5 ;  R. C. 1895, § 3092 . ]  

§ 4425.  Limitation on purchase and conveyance of real estate. No
domestic insurance company shall purchase, hold or convey real estate except 
foi:__ the purpose and in  the manner herein set forth , to wit : 

L�uch as shal l  be requisite for its convenient accommodation in the trans
action of its business ; or, 

2 . Such as  shall have been mortgaged to it  in good faith as security for
loans previously contracted , or for money due ; or, 

3. Such as shall have been conveyed to it in satisfaction of debts previously
contracted in legitimate business, or for money due ; or, 

4. Such as shall have been purchased at sales upon judgment or mortgage
foreclosures obtained or made for such debts. [ 1885, ch. 69, § 10 ; 1889, ch. 
69, § 3 ;  R. C. 1895, § 3093 . ]  

§ 4426. Capital and surplus invested. A domestic insurance company
may invest its capita l ,  and the funds accumulated in the course of its business. 
or any part thereof, in bonds or mortgag-es on improved unincumbered real 
estate within this state. or within any state in  which such company is or 
becomes duly authorized and l icensed to transact b usiness, worth double 
the sum loaned thereon , C'xclusive of  bui ldings. unless such buildings are 
insured and the policies made payable to the company as its interest may 
appear. and a lso in the bonds of the sta te ,  or bonds or treasury notes of the 
United States, and also in the bonds of any county or incorporated city or 
school district in this state , or within any state in which said company is or 
becomes duly authorized and licensed to t ransact business, authorized to be 
issued by lega l authority, and loan such capital and funds, or any part thereof, 
on the security of such bonds, treasury notes, or upon bonds or mortgages 
ns aforesa id,  and change a nd re- invest the same in like securities as occasion 
may from time to time require ; but the surplus money over and above the 
capita l stock of such insurance company may be invested in or loaned upon 
the pledge of bonds of the rnited States or a ny of the states, or stocks, bonds, 
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or other evidence of indebtedness of any solvent dividend paying institution 
incorporated under the laws of this state, or of any state in which such com
pany is or becomes duly authorized and licensed to transact business, or of 
the United States, except its own stock ; provided, always, that the market 
value of such stock, bonds or other evidence of indebtedness shall be at all 
times during the continuance of such loan at least ten per cent more than 
the amount loaned thereon. No domestic insurance company shall invest or · 
loan its capital, or the funds accumulated in the course of its business, or 
any part thereof, except as provided in this section. [1885, ch. 69, § 9 ;  
1 889, ch. 69, § 2 ;  R. C. 1895, § 3094 ; 1905, ch. 122.] 

§ 4427. Dividends only from surplus proftts. Proftts, how estimated. No
domestic insurance company shall make any dividends except from the sur
plus profits arising from its business ; and in estimating such profits there shall 
he reserved therefrom a sum equal to forty per cent of the amount of pre
miums on all unexpired risks and policies, which amount so reserved, is here
by declared to be unearned premiums ; and there shall also be reserved all 
sums due the company on bonds, mortgages, stocks and book accounts of 
which no part of the principal or interest thereon has been paid during the 
year preceding such estimate of the profits, and upon which suit for fore
closure or collection has been commenced, or which after judgment has 
been obtained thereon shall have remained more than one year unsatisfied 
and on which interest shall not have been paid. [1885, ch. 69, § 13 ; R. C. 1895, 
§ 3095. ]

§ 4428. Penalty for violation of section 4426. Any director or officer
making or authorizing an investment or loan in violation of section 4426 shall 
be personally liable to the stockholders for any loss occasioned thereby. If 
a company is under liability for losses equal to its net assets and the president 
�d directors, knowing it, make or assent to further insurance, they shall 
be personally liable for any loss under such insurance. If the directors allow 
to be insured on a single risk a larger sum than the law permits they shall 
be liable· for any loss thereon above the amount they might lawfully insure, 
unless the excess is reinsured as required in section 4464. [R. C. 1895, § 3096. ] 

ARTICLE 3.-PROVISION S PECULIAR TO DOMESTIC STOCK INSURANCE COMPANIES. 

§ 4429. Capital stock required. No stock company shall be incorporated
under this chapter unless it has a capital stock of at least one hundred 
thousand dollars, twenty-five per cent of which must be paid in previous to 
the issuance of any policy and the residue within twelve months from the 
time of filing the articles of incorporation. No fire, cyclone, tornado, hail , 
marine, life ·or accident insurance company of any other state, territory or 
nation shall do business in this state unless it has a paid up capital stock of 
at least two hundred thousand dollars in available cash assets, over and 
above all liabilities for losses reported, expenses, taxes and reinsurance of all 
outstanding risks. [1885, ch. 69, § 6 ;  R. C. 1895, § 3097. ] 

§ 4430. Opening book for subscriptions. The individuals associated for
the purpose of organizing an insurance company under this article, after 
having filed the articles of incorporation as required by section 4420, may 
open books for subscriptions to the capital stock of such corporation and keep 
the same open until the full amount specified in the articles of incorporation 
is subscribed. [1885, ch. 69, § 8 ;  R. C. 1895, § 3098. ]  

§ 4431. Notice to  company when capital stock is impaired. Whenever
it appears to the commissioner of insurance that the capital of a domestic 
insurance company is impaired to the extent of one-fourth or more on the 
basis fixed in section 4427 he shall notify the company that its capital is 
legally subject to be made good in the mode provided by section 4432, and if 
such company shall not within three months after such notice satisfy him 
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that it has fully repaired its capital or reduced its capital as provided in section 
4433, he shall institute proceedings against it in accordance with section 4476. 
[R. C. 1895, § 3099.] 

§ 4432. Bow capital made good. l'orf eiture of shares. Whenever the
net assets of the company do not amount to more than three-fourths of its 
original capital, it may make good its original capital to the original amount 
by assessment of its stock. Shares on which such an assessment is not paid 
within sixty days after demand shall be forf eitable and may be canceled by 
a vote of the directors and new shares issued to make up the deficiency. If 
such company shall not within three months after notice from the commissioner 
of insurance to that effect make good its capital as aforesaid, or reduce 
the same as allowed by the next section, its authority to transact new 
business of insurance shall cease. [R. C. 1895, § 3100.] 

§ 4433. Capital stock reduced. Exarnina.tion and certi1lcate of commis
sioner. When the capital stock of a company is impaired, such company may 
upon a vote of a majority of the stock represented at a meeting legally 
ealled for that purpose, reduce its capital stock and the number of shares 
thereof to an amount not less than the minimum sum required by law. But 
no part of its assets and property shall be distributed to its stockholders. 
Within ten days after such meeting the company shall submit to the insurance 
commissioner a certificate setting forth the proceedings thereof and the 
amount of such reduction and the assets and liabilities of the company, signed 
and sworn to by its president, secretary and a majority of its directors. The 
commissioner shall examine the facts in the cas�, and if the same conform to 
law, and in his judgment the proposed reduction may be made without 
prejudice to the public he shall indorse his approval upon the certificate. 
Upon filing the certificate so indorsed the company may transact business 
upon the basis of such reduced capital, as though the same was its original 
capital, and its articles of incorporation shall be deemed to be amended to 
eonform thereto ; and the commissioner of insurance shall issue his certificate 
to that effect. Such company may by a majority vote of its directors after 
such reduction require the return of the original certificates of stock held by 
each stockholder in exchange for new certificates in lieu thereof for such 
number of shares as each stockholder is entitled to in the proportion that 
the reduced capital bears to the original capital. [ 1885, ch. 69, § 36 ; R. C. 
1895, § 3101.]  

§ 4434. Capital less than liabilities. Notice not to issue policies. When
the actual funds of a domestic life insurance company exclusive of its capital, 
are not of a net cash value equal to its liabilities the commissioner of insurance 
shall notify such company and its agents to issue no new policies until its 
funds become equal to its liabilities. [R. C. 1895, § 3102.]  

§ 4435. Transfer of stock pending examination does not release liabilities.
No transfer of the stock of any domestic insuran.ce company made during 
the pendency of any examination will release the party making the transfer 
from his liability for loss which may have occurred previous to the transfer. 
[ 1885, ch. 69, § 32 ; 1889, eh. 69, § 7 ; R. C. 1895, § 3103. ] 

ARTICLE 4.-PROVISIONS PECULIAR TO DOMESTIC MUTUAL INSURANCE COM· 
PANIES. 

§ 4436. Amount of subscribed insurance required. No policy shall be
issued by a purely mutual insurance company until not less than two hundred 
thousand dollars of insurance in not less than one hundred separate risks 
have been subscribed for and entered on its books ; but the provisions of this 
section shall not apply to county mutual insurance companies. [ 1885, ch. 69, 
§ 41 ; R. C. 1899, § 3104. ]
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§ 4437. Insured a member. Notice of meetingl. Every person insured by
a domestic mutual insurance company, other than life, shall be a member while 
his policy is in force, entitled to one vote for each policy he holds, and shall be 
notified of the time and place of holding its meetings by a written notice 
or by an imprint upon the back of each policy, receipt or certificate of 
renewal as follows, to wit : 

The assured is hereby notified that by virtue of this policy he is a member 
of the . . . . . . . . . . . . . . . . . . . .  mutual insurance company, and that the annual 
meetings of such company are held at its home office on the . . . . . . . . . .  day of 
. . . . . . . . . . . . . . . . .  . in each year at . . . . . . . . . .  o 'clock. 

The blanks shall be duly filled and the same shall be deemed a sufficient 
notice. [R. C. 1895, § 3105.] 

§ 4438. Same. Every person insured by a domestic mutual life insurance
company shall be a member entitled to one vote and one vote additional for 
each five thousand dollars of insurance in excess of the first five thousand 
dollars, and shall be notified of its annual meetings in the manner provided 
in the last section. [R. C. 1895, § 3106. ] 

§ 4439. Manner of voting by proxy. Members may vote by proxy dated
and executed within three months and returned and recorded on the books 
of the company three days or more before the meeting at which they are to 
be used ; but no person shall be allowed as proxy or otherwise to cast more 
than fifty votes, and no officer shall himself, or by another, ask for, receive,  
procure to be obtained or use a proxy vote ; provided, that this section shall 
not apply to state mutual hail insurance companies. [R. C. 1895, § 3107 . ]  

§ 4440. Premium. Contingent liability stated on policy. Mutual insurance
companies shall charge and collect upon their policies the full mutual premium 
in cash or notes absolutely payable and may in their by-laws fix the contingent 
mutual liability of its members for the payment of losses and expenses not 
provided for by their cash funds ; provided, that such contingent liability of 
a member shall not be less than a sum equal to and in addition to the cash 
premium written in his policy. The total amount of the liability of a policy 
holder shall be plainly and legibly stated upon the back of each policy. [R. C. 
1895, § 3108. ] 

Policies Issued before Incorporation do not bind company. Statutory require
ments must be complied with. Members not estopped to show ultre vtres against 
lllegal contract. Montgomery v. Whitbeck, 12 N. D. 385, 96 N. W. 327. 

§ 4441. Reserve fund, how used. Any mutual insurance company may
at a meeting called for that purpose provide for the accumulation of a 
permanent fund by reserving a portion of the net profits to be invested and 
be a reserve for the security of the insured. Such reservation shall not 
exceed twenty per cent of said net profits and when the fund so accumulated 
amounts to two per cent of the sum insured by all policies in force the whole 
of the net profits shall be divided among the insured at the expiration of 
their policies. The pernianent fund so accumulated shall be used for the 
payment of losses and expenses, whenever the cash funds of the company 
in excess of an amount equal to its liabilities are exhausted ; and whenever 
the said fund is drawn upon, reservation of profits as aforesaid shall be 
renewed or continued until the limit of accumulation as herein provided is 
reached. [R. C. 1895, § 3109.] 

§ 4442. Members entitled to share of net profits. Every member of a
mutual insurance company, except a mutual life insurance company, when 
his policy expires shall be entitled to be paid in cash his share of the net 
profits or surplus accrued while his policy was in force ; and shall in like 
manner be liable to pay his proportionate part of any assessments, which may 
be laid by the company in accordance with law and bis contract on account 
of losses and expenses incurred while he was a member. [R. C. 1895, § 3110. ] 
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§ 4443. Distribution of surplus on life policies. Every domestic mutual
life insurance company shall annually, or once in every two, three, £our or 
five years, as it shall determine, and as may be conditioned in its policies 
make distribution of all surplus it mny have accumulated since its last 
dividend of surplus. By such surplus is here intended all accumulations since 
its last distribution of surplus above its debts and reserve computed as 
provided in section 4427. The distribution shall be upon what is known as 
the contribution plan and each member upon whose policy no premium is 
overdue and unpaid shall be entitled to the amount contributed by his policy 
to such surplus. Policies which have become payable before the time when 
such distribution is made and after the date of the last previous distribution 
shall share in the same equitably and proportionally. (R. C. 1895, § 3111.]  

§ 4444. Assessments, when and how made. Whenever a mutual insurance
company other than life, is not possessed of cash funds above its reinsurance 
reserve sufficient for the payment of incurred losses and expenses it shall 
make an assessment for the amount needed to pay such losses and expenses 
upon its members liable to assessment therefor in proportion to their several 
l iability. The company shall cause to be recorded in a book kept £or that 
purpose the order for such assessment together with a statement which shall 
set forth the condition of the company at the date of the order, the amount 
of its cash assets and of the notes of its policy holders, or other contingent 
funds liable to the assessment, the amount the assessment calls for and the 
particular losses or other l iabil ities it is made to provide for. Such record 
shall be made and signed by the directors who voted for the order before 
any part of the assessment is collected and any person liable to the assessment 
may inspect and take a copy of the same.  ( R. C. 1895, § 3112. ] 

§ 4445. Making premium reserve good. Single assessment. Cancellation
of policies. Double assessments. Reinsurance. When by reason of deprecia
tion or loss of its funds, or otherwise, the cash assets of such a company after 
providing for its other debts are less than the required premium reserve upon 
its policies it shall make good the deficiency by assessment in the mode 
provided in the last section ; or if  the directors are of the opinion that the 
company is l ikely to become insolvent they may, instead of such assessment, 
make two assessments, the first determining what each policy holder must 
equitably pay or receive in case of withdrawal from the company and having 
his policy canceled, the second what further sum each must pay in order to 
reinsure the unexpired term of his policy at the same rate as the whole was 
insured at first. Each policy holder shall pay or receive according to the 
first assessment and his pol icy shall then be canceled, unless he pays the 
further sum determined by the second assessment , in which case hi s policy 
shall continue in force ; but in ne ither case shall a policy holder receive or 
have credited to h im more than he would have received on having his policy 
canceled by a vote of the d irectors under the by-laws. If ·w ithin two months 
after such alternative assessments ha-ve become col lectible the amount of the 
polic ies "·hose holders ha-ve sett led for both assessments is less than two 
hundred thousand dol lars .  the company shal l  cec1se to issue policies ; and all 
policies "·hose holders ha-ve not sett led for both assessmen ts shall be void 
and the company shall continue only for the purpose o f adjusting the 
drfic iency or cx<"ess of premiums among the members and set t ling outstanding 
claims .  Xo ass 1 'ssment shal l be  va l id a gainst a person who has not been duly 
not ifird t hrreof ,  with in bvo years a fter the expirat ion or cancellation of his 
po l i cy. [ R .  C. 18!33, § 3113 . ) 

§ 4446. Directors personally liable for not making and collecting assess
ments. If the di rectors of any mutual in sura nce  company shall neglect or 
om it  for the Rpace  of s ix m onths to l ay and nse rea sonable dil igence to collect 
any asscl':sment t lwr a re requ i red to ma ke. they shc1 l l  be personally liable for 
a l l  debts and  t la irns  then ou ts tand i n g  a ga inst the company, or that may accrue 

744 



Insurance Corporations. CIVIL CODE. §§ 4447-4452

until such assessment is laid and put in process of collection. If the treasurer 
of such company unreasonably neglects to collect an assessment made by order 
of the directors and to apply the same to the payment of the claims for 
which it was made, he shall be personally liable to the party having such 
claims for the amount of the assessment; and he may repay himself out of 
any money afterwards received for the company on account of said assess
ment. [R. C. 1895, § 3114.] 

ARTICLE 5.-PROVISIONS PECULIAR TO MUTUAL HAIL INSURANCE COMPANIES. 

§ 4447. · Foreign mutuals prohibited. Contracts void. Penalty. No
foreign insurance company incorporated upon the mutual plan shall directly, 
or indirectly, take any hail risk, or transact the business of hail insurance 
in this state. All contracts, notes, mortgages and other evidence of indebted
ness made or taken in violation of this section are hereby declared void. 
[1903, ch. 109, §§ 1, 2.] 

§ 4448. Penalty. Any person who violates any of the provisions of section
4447 or who procures or induces another to do so is guilty of a misde
meanor. [1903, ch. 109, § 3.] 

§ 4449. Mutual insur&nce c9mpanies engage in hail insurance, when. No
mutual insurance company hereafter organized under the laws of this state, 
or now or hereafter organized under the laws of any state or country, shall 
engage in the business of hail insurance in this state without first depositing 
and thereafter keeping on deposit with the treasurer of this state, the sum 
of twenty-five thousand dollars in money, or in lieu thereof bonds of this state 
or of the United States, of the par value of twenty-five thousand dollars. 
[1903, ch. 114, § l.] 

§ 4460. Duties of state treasurer. Said money or securities so deposited
shall be and remain in the hands of the treasurer of this state as a fund to 
secure the payment of all losses occurring under all policies or contracts for 
hail insurance, made by such company in this state, or covering property 
situated within the state. And the treasurer of this state shall not permit 
said deposit or any part thereof to be withdrawn by said company from 
his custody except as hereinafter provided. [1903, ch. 114, § 2.] 

§ 4451. Penalty. If any such company hereafter organized under the
laws of this state shall violate any of the provisions of this article, the charter 
of said company or association shall thereupon be forfeited and it shall be 
the duty of the attorney general, on complaint of the commissioner of 
insurance, to take all legal proceedings necessary to have such forfeiture 
enforced and such company dissolved and its affairs wound up. [1903, ch. 
114, § 3.] 

§ 4452. Relinquish business, how. When any such company or corpora
tion, having made the deposit as herein provided, desires to relinquish the 
transaction of the business of hail insurance in this state and withdraw such 
deposit, and shall file with the commissioner of insurance an application, 
under the oath of its officers, stating that all its liabilities arising under the 
contracts or policies above mentioned are paid, the commissioner of insurance 
shall thereupon publish notice of such application in a newspaper published 
at the capital of the state, twice a week for a period of three months, and 
after such publication, on his being satisfied by the exhibition of the books 
and papers of such company, and on examination by himself or a person 
appointed by him, that all liabilities under the policies or contracts herein 
mentioned have been fully paid and extinguished, the commissioner of insur
ance shall thereupon file a certificate to that effect with the treasurer of 
this state, who shall thereupon deliver such deposit to said company, or its 
assigns. If it shall appear from such application and examination that 
all the liabilities of such company have not been paid and extinguished, 
and that the amount of such deposit is more than equal to twice the amount 
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of such remaining liabilities, the treasurer shall thereupon pay to such 
company, or its assigns, a part of such deposit, retaining an amount equal 
to twice the amount of the liabilities so remaining. [1903, ch. 114, § 4.] 

§ 4453. Companies collect interest. So long as any deposit required by
this article is kept good, and the depositing company is solvent, the state 
treasurer may permit the company to collect the interest on the securities 
so deposited, and from time to time to withdraw any such securities on 
depositing with him others of the value and character required by this 
article. [1903, ch. 114, § 5.] 

§ 4454. Proceedings, who institute. Any insurance company which has
made such deposit, or the commissioner of insurance in the name of the state. 
or any person entitled to the benefit of such deposit, may at any time institute 
in the district court of Burleigh county legal proceedings against this state 
and other parties properly joined therein to enforce, administer or terminate 
the trust created by such deposit. The process in such suits shall be served 
upon the insurance commissioner of this state, who shall appear and answer 
in its behalf, and he and the treasurer of this state shall perform such orders 
and decrees as the court may make therein. [1903, ch. 114, § 6.] 

ARTICLE 6.-PROVISIONS PECULIAR TO FIDELITY INSURANCE COMPA::.IES. 

§ 4455. Pidelity insurance and corporate suretyship. Sole surety. Any
corporation organized under the laws of the state of North Dakota, or of 
any state of the United States, or of any foreign country, to transact the 
business of fidelity insurance and corporate suretyship, and authorized to 
do business in this state, as hereinafter provided, may make contracts of 
insurance to guarantee the fidelity of pers.ons holding positions of trust in 
private or public employment or responsibility, and may, if accepted and 
approved by the court, magistrate, obligee or person competent to approve 
such bond act as surety upon the official bond or undertaking of any person 
or corporation, to the United States, to the state of North Dakota, or to any 
county, city, town, school district, court, judge, magistrate or public officer. 
or to any corporation or association, public or private; and may also act 
as surety upon any bond or undertaking to any person or corporation condi
tioned upon the performance of any duty or trust, or for the doing or not 
doing of anything in such bond specified, and to indemnify against loss any 
person who is responsible as surety upon a written instrument or otherwise, 
for the performance of the officers of any office, employment, contract or 
trust. When by law two or more sureties are required upon any obligation, 
any corporation qualified as herein provided is authorized to insure, and it 
may act as sole surety thereon, and may be accepted as such by the court. 
magistrate or other officer or person authorized to approve of the sufficiency 
of such bond or undertaking. [R. C. 1895, § 3115; 1903, ch. 113, § l.] 

§ 4456. Acceptance of such bond. Whenever any bond, undertaking.
recognizance or other obligation is, by law, or the charter, ordinance, rules 
or regulations of any municipality, board, body, organization, court, judge. 
or public officer, required or permitted to be made, given, tendered or filed 
with any surety or sureties, and whenever the performance of any act, duty 
or obligation or the refraining from any act, is required or permitted to be 
guaranteed, such bond, undertaking, obligation, recognizance or guaranty 
may be executed by a surety company, qualified under this chapter; provided, 
that such execution by such company of such bond, undertaking, obligation, 
recognizance or guaranty, shall be in all respects a full and complete com
pliance with every requirement of every law, charter, ordinance, rule or 
regulation; and such bond shall be valid and shall be accepted notwith
standing any requirement of law that such bond, undertaking, obligation, 
recognizance or guaranty shall be executed by one or more sureties, or that 
such sureties shall be residents or householders or freeholders, or either or 
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both, or possess any other qualifications, and all courts, judges, heads of 
departments, boards, bodies, municipalities and public officers of every char
acter, shall accept and treat such bond, undertaking, obligation, recognizance 
or guaranty when so executed by such company, as conforming to and fully 
and completely complying with every such requirement, and every such law, 
charter, ordinance, rule or regulation. [1897, ch. · 135, § 1; R. C. 1899, 
§ 3115b; 1903, ch. 113, § 2.]

§ 4457. Expense of bond, how paid. Any receiver, assignee, guardian,
trustee, committee, executor, administrator or other fiduciary required by law 
or ordered by any court or judge to give a bond or other obligation as such, 
may include as a part of the lawful expense of executing his trust, such 
reasonable sum paid to a corporation authorized under the laws of this state 
so to do, for acting as surety on such bond, as may be allowed by the court 
in which the judge before whom he is required to account, not exceeding one 
per cent per annum, or fraction thereof, on the amount of such bond, and 
in all actions and proceedings a party entitled to recover disbursements 
therein shall be allowed, and may tax and recover such sum paid such 
corporation for executing any bond, recognizance or undertaking therein, 
uot less than five dollars, nor more than one per cent per year, or fraction 
thereof, on the amount of the penalty or liability in such bond, recognizance 
or undertaking specified, while the same has been in force. [1897, ch. 36; 
R. C. 1899, § 3115a; 1903, ch. 113, § 3.]

§ 4458. Must comply with laws of state. Every corporation not organized
under the laws of the state of North Dakota, to be qualified to act as surety 
or guarantor, must comply with the requirements of every law of this state 
applicable to such company, and to foreign insurance companies doing busi
ness, thereunder; must be authorized under the laws of the state wherein 
incorporated, and under its charter to be surety upon such bond, undertaking, 
recognizance or obligation, must have fully paid up and safely invested an un
impaired capital of at least two hundred thousand dollars; must have good and 
available assets exeeding its liabilities, which liabilities, for the purpose of this 
article, shall be taken to be its capital stock, debts outstanding, and a premium 
reserve at the rate of fifty per centum of the current annual premiums on 
each outstanding bond or obligation of like character in force; must file with 
the commissioner of insurance a certified copy of its certificate of incor
poration, a written application to be authorized to do business in this state, 
also with such application, and in each year thereafter, a statement, verified 
under oath, made up to December thirty-first preceding, stating the amount 
of its paid up cash capital, particularizing each item of investment, the 
amount of premiums upon existing bonds, undertakings and obligations of 
like character in force upon which it is surety, the amount of liability for 
unearned portion thereof, estimated at the rate of fifty per centum of the 
current annual premiums on such bond, undertaking, recognizance and obliga
tion in force, stating also the amount of debts outstanding, obligations of all 
kinds, and such further facts as may be by the laws of this state required 
of such company in transacting business therein; and if such company be 
organized under the laws of any other state than this state, it must have on 
deposit with a state officer of one of the states of the United States not· less 
than one hundred thousand dollars in securities prescribed by law, deposited 
with and held by such officer for the benefit of the holders of its obligations. 
It must also, by a duly executed instrument, filed in his office, constitute 
and appoint the commissioner of insurance of this state and his successors, 
its true and lawful attorney, upon whom all process in any action or pro
ceeding against it may be served, and therein must agree that any process 
which may be served upon its attorney shall be of the same force and validity 
as if served upon the corporation, and that the authority thereof shall continue 
in force irrevocable, so long as any liability of the company remains out-
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standing in this state. Service upon such attorney shall be deemed sufficient 
service upon· the corporation. (1897, ch. 135, § 2; R. C. 1899, § 3115c; 1903, 
ch. 113, § 4.] 

§ 4459, Domestic surety companies. Every corporation organized under
the laws of this state, and for the purpose in whole or in part of transacting 
the business of fidelity or corporate suretyship, must comply with the provi
sions of chapter 22 of the civil code and section 4480, and upon such cor
poration filing in the office of the commissioner of insurance a certificate 
issued by the state treasurer, to the effect that such corporation has complied 
with the provisions of section 4679, together with a certified copy of its 
articles of incorporation, and the payment of the proper fees therefor, the 
commissioner of insurance shall issue to such corporation a certificate, and 
shall issue to its agents certificates as provided in section 4171, whieh 
certificate shall be issued yearly on the filing by such corporation of a state
ment of its condition as of December thirty-first of the year last ending. 
[1897, ch. 135, § 3; R. C. 1899, § 3115d; 1903, ch. 113, § 5.] 

§ 4460. Concurrent undertakings. Whenever any bond, undertaking or
other obligation is by law, or the charter, ordinances, rules and regulations 
of any municipality, board, body, organization, court or public officer, required 
or permitted to be made, given or filed as hereinbefore provided, and when
ever the amount thereof is fixed by law or by the charter, ordinances, rules 
or regulations of any municipality, board, body, organization, court, judge 
or public officer, then two or more such bonds executed by corporations 
f!ualified under the laws of this state, and aggregating the amount so fixed 
or determined, may be accepted and shall be in all things treated as one 
bond or obligation, and in case of loss or liability thereunder, the amount 
of such loss or liability, chargeable against each such bond or undertaking, 
shall be the same proportion of the entire loss or liability, as such bond or 
obligation bears to the aggregate amount of the penalty or liability specified 
in all of such bonds, whether such proportion be stated therein or not. (1903, 
ch. 113, § 6.] 

§ 4461. Relief from liability. The surety, or the representative of any
snrety upon a bond of any officer or fiduciary, may. apply by petition to 
the court wherein said bond is directed to be filed or which may have jurisdic
tion of the beneficiary thereunder, praying to be relieved from further 
liability thereon, and to require said officer or fiduciary to show cause why 
he should not account and said surety be relieved from such further liability 
as aforesaid, and the said principal be required to give a new bond, and 
thereupon and upon the filing of said petition, said court shall issue an order 
rrturnable at such time and place, and to be served in such manner as said 
eourt shall direct, and may restrain such officer or fiduciary from acting 
Pxcept in such manner as it may direct therein, to preserve the trust estate, 
and upon the return of such order to show cause, if the principal in the 
hond account in due form of law and file a new bond, duly approved; then 
s,1 id court must make an order releasing said surety filing the petition afore
said from further liability upon the bond for any subsequent act or default 
of the principal, and in default of said principal this accounting and filing 
said new bond, the said court shall make an order directing such officer and 
fiduciary to account in due form of law within thirty days, and that if the 
trnst fund or estate shall be found or made good, or properly secured in the 
rnanner directed by the court, such company shall be discharged from any 
.ind all further liabilities as such for the subsequent acts or omissions of 
the said officer or fiduciary after the date of the said surety being so relieved 
nr discharged, and discharging said tn1stee, officer or other fiduciary. (1897, 
<'h. 135, § 4; R. C. 1899, § 3115e; 1903, ch. 113, § 7.] 

§ 4462. Report of taxes. Every foreign corporation doing business in
this state, under the provisions of this article, shall, at the time of making 
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the annual statement of business done as required by law, pay to the com
missioner of insurance two and one-half per cent of the gross premiums, fees 
or charges received in this state during the preceding year upon all bonds 
or undertakings written by it, for or in behalf of any person in this state, 
and only upon and after the payment of such sum, the commissioner of 
i nsurance shall issue the annual certificate provided by law. (1903, ch. 
113, § 8. ] 

ARTICLE 7.-PROVISIONS PECULIAR TO FOREIGN INSURANCE COMPANIES. 

§ 4463. Conditions of admission. Articles and statement :filed. Must be
legally organized. Appoint commissioner its attorney for service. Resident 
agents. No foreign insurance company shall directly or indirectly take any 
risk or transact the business of insurance in this state until : 

1. It shall deposit with the insurance commissioner a certified copy of
its articles of incorporation and a statement of its financial condition and 
business in such form and detail as he may require, signed and sworn to 
by its president and secretary or other proper officers. 

2. It shall satisfy the insurance commissioner that it is fully and legally
organized under the laws of its state or government to do the business it 
proposes to transact ; that it has a fully paid up and unimpaired capital, 
exclusive of stockholders ' obligations of any description, of an amount not 
less than is required by section 4429 and, if a mutual company, that its assets 
are not less than is required by section 4436, that such capital or net assets 
are well invested and immediately available for the payment of losses in 
this state ; and that it insures on any single hazard a sum no larger than 
one-tenth of its net assets. 

3. It shall by a duly executed instrument, filed in his office, constitute
and appoint the commissioner of insurance and his successors its true and 
lawful attorney upon whom all process in any action or proceeding against 
it may be served and therein shall agree that any process which may be 
served upon its said attorney shall be of the same force and validity as if 
served on the company and that the authority thereof shall continue in force 
irrevocable so long as any liability of the company remains outstanding in 
this state. Service upon such attorney shall be deemed sufficient service upon 
the company. Whenever process against any foreign insurance company, 
doing business in this state, shall be served upon the commissioner of insur
ance, he shall forthwith mail a copy of such process, postage prepaid, and 
directed to such company at its principal place of business, or if it is a foreign 
company, to its resident manager in the United States, or to such other 
person as may have been previously designated by it by written notice filed 
in the office of the commissioner of insurance. As a condition of valid and 
effectnal servi�e the plaintiff shall pay to the commissioner of insurance at 
the time of service the sum of two dollars, which the plaintiff shall recover 
as taxable costs if he shall prevail in his action. The commissioner shall 
keep a record of all such process which shall show the time and hour of 
service. 

4. It shall appoint as its agents in this state only residents thereof. [R. C.
1895, § 3116.] 

ARTICLE 8.-PROVISIONS COMMON TO ALL INSURANCE COMPANIES. 

§ 4464. Limit of risk. No company organized under this chapter, or
transacting business in this state shall expose itself to loss on any one risk 
or hazard to an amount exceeding ten per cent of its paid up capital, exclusive 
of any guarantee, surplus, or special reserve fund, unless the excess shall 
be reinsured in some other good reliable company. (1885, ch. 69, § 7 ;  R. C. 
1895, § 3117.] 
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§ 4465. Limit of risk in single city. No fire insurance company shall
insure in any one town or city, property, other than dwelling houses, to an 
amount exceeding its net assets, and when from any cause the company has 
at risk in any town or c ity an amount as aforesaid in excess of its net assets 
it shall forthwith by reinsurance or by cancellation of policies and return of 
unearned premiums thereon to the insured reduce the amount of the insurance
to the authorized limit. But no policy shall be canceled under the provisions
of this section until after notice to the holder. [ R .  C. 1895, § 3118. )

§ 4466. Annual statement. Publication thereof. Every insurance com
pany doing business in this state must transmit to the commissioner of 
i nsurance a statement of its condition and business for the year ending on 
the preceding thirty-first day of December, which shall be rendered not later 
than the first :Monday of February in each year. Foreign insurance companies 
shall have until the following first day of December to transmit their state
ments of business, other than that taken in the United States. Such statements 
must be published at l east three times in a newspaper of general circulation 
printed and published in each judicial district of the state in which such 
insurance company shall have an agency. Statements for publication shall 
be made out on blanks furnished by the commissioner of insurance and the 
certificate of authority of the commissioner of insurance for the company 
to do business in this state shall be published in connection with such state
ment. Proof of publication shall be filed with the commissioner of insurance 
in a l l  cases within four months from the time of the filing of the annual 
statement. Such publications shall be made at the authorized rate for pub
lishing legal notices. The commissioner of insurance shall select three news
papers of general circulat ion .  published in each of the judicial districts, 
from which such companies shall select one in which such statements shall 
be publ ished. [ 1899, ch. 102 ; R. C. 1899,  § 3119. ]  

§ 4467. Contents of annual statement. The annual statement required
by the last section must he in form and state particulars as follows :

1 .  'l'he name  of  the company and where located. 
2 . 'fhe amount of capital stock actually paid in  cash .
3. The property or assets of the company, spec ifying :
( a ) The value, as nearly as may be.  of the real estate owned by the com-

pany. 
( b ) 
( c )  
(d ) 

m1ss10n .  

The amount of  cash on hand in  the  office. 
The amount of cash on deposit in banks. 
The amount of cash in the hands of agents and in course of trans-

( e )  The amount of loans secured by bonds and mortgages , being first 
lien on real estate worth double the amount of the sum loaned thereon. 

(f ) The amount of stocks and bonds owned by the company, specifying
the amount, number of shares, and the market value of each kind of stock 
on the day of making the statemrnt. 

( g )  The amount of stock held by  it as collateral security for loans with 
the amount l oaned on each kind of stock, the par value and market value 
thereof on the day the statement is made. 

( h )  The amount of al l other sums due the company. 
4. The lia bilit ies of such company, specifying :
( a )  The amount of losses unpaid. 
( b )  The amount of c l a ims  for losses resisted by the company. 
( c )  The whole  amount of unearned premiums on outstanding risks. 
(d )  The amount of d iv idends declared and due and remain ing unpaid. 
( e )  The amount  of dividends, i f  any, declared and not yet due. 
( f )  The amount of money borro,ved and remain ing unpaid, and the 

sernrity ,  if any, giYen for the payment thereof. 
( g )  The amount of all other exist ing cla ims.  
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5. The income of the company during the preceding year, specifying :
(a) The whole amount of interest received, stating separately the amount

of interest received on loans in the state of North Dakota. 
(b) The whole amount of cash premiums received, stating separately the

amount of premiums received on policies written in the state. 
(c ) The whole amount of income received from all sources.
6. Expenditures during the preceding year, specifying :
(a) The whole amount of losses paid during the preceding year stating

how much of the same accrued prior and how much subsequent to the date 
of the preceding statement ; also stating separately the amount of losses paid 
upon risks taken in this state and how much accrued prior and how much 
subsequent to the preceding statement. 

(b) The amount of dividends paid during the preceding year.
(c) The whole amount of fees and commissions paid to officers and agents

during the preceding year. 
(d) The amount of taxes paid during the preceding year, stating separ

ately the amount paid in this state . 
(e ) The amotmt of fees paid the commissioner of insurance of this state.
(f) The whole amount paid for salaries for officers and agents during

the preceding year. 
( g) The whole amount of all other expenditures.
7. Such statement shall further specify :
(a) The gross amount of risks taken during the preceding year, stating

the amount in this state separately. 
(b) The whole amount of risks outstanding.
( c ) The whole amount of losses incurred during the year, including

those claims not yet due, stating separately those incurred in this state. 
(d) The number of agents in this state. ( 1885, ch. 69, § 17 ; R. C. 1895,

§ 3120. ]
§ 4468. Statements verifted. Duty of commissioner. Such statements

must be verified by the signature and oath of the president or vice president 
and of the secretary of a domestic insurance company, and by the manager 
or general agent of a foreign company doing business in this state ; and it 
shall be the dutv of the commissioner of insurance to cause the information 
contained in su;h statements to be arranged in a tabular form and printed 
annually for distrjbution to the companies doing business in this state and 
for transmission to the legislative assembly with his biennial report. ( 1885, 
eh. 69, § 19 ; R. C. 1895, § 3121. ]  

§ 4469. Statements of receivers. It shall b e  the duty o f  alt. receivers
of insurance companies on or before the thirtieth day of June of i•ach year 
and at any other time, when required by the commissioner of insurance, to 
�ake and file annually statements of their assets and liabilities and of their 
meome and expenditures in the same manner and form as the officers of such 
companies are required by law to make, and for refusal or neglect to make 
and file the same they shall be subject to the same penalty. ( 1885, eh. 69, 
§ 27 ; R. C. 1895, § 3122. ]

§ 4470. Inquiry into condition of compa.nies. The commissioner of insur
ance is authorized and empowered to address any inquiries to any insurance 
company doing or applying for permission to do business in this state in 
relation to its doings or condition or any other matter connected with its 
transactions and it shall be the duty of any such company so addressed to 
reply promptly in writing to any such inquiries. [ 1891, ch. 73, § 15 ; R. C.
1895, § 3123 . ]  

§ 4471. Agents must not act without certificate. No agent shall act for
any insurance company directly or indirectly in taking risks or transacting 
the business of insurance without procuring from the commissioner of 
insurance a certificate of authority, stating that such corporation or company 

751 



§§ 4472-4474 CIVIL CODE. Insurance Corporations. 

has complied with all the requisites of this chapter. The statements and 
evidences of investment required by this chapter shall be renewed from year 
to year in such manner and form as are required by this chapter and the 
commissioner of insurance on being satisfied that the capital, securities and 
investments remain secure as hereinbefore provided shall furnish a renewal 
of the certificate as aforesaid. [1885, ch. 69, § 25 ; R. C. 1895, § 3124.] 

Granting or revoking certificate discretionary with Insurance commissioner. 
Such discretion cannot be controlled or reviewed by mandamus. State ex rel 
Dakota Hall Ass'n v. Carey, 2 N. D. 36, 49 N. W. 164. 

Agent must have certificate of authority. State v. Hogan, 8 N. D. 301, 58 N. W. 
1051. 

Taking of applications necessary to formation of mutual Insurance companies 
not violation. Montgomery v. Harker, 9 N. D. 527, 84 N. W. 300. 

§ 4472. before granting certUlcates. When domestic com
panies examined. Examination of foreign companies. Expenses. Before 
granting certificates of authority to an insurance company to issue policies 
or make contracts of insurance the commissioner of insurance shall be satisfied 
by such examination and evidence as he sees fit to make and require that 
such company -is duly qualified under the laws of the state to transact business 
therein. As often as once in two years he shall personally, or by his deputy 
or chief clerk, visit each domestic insurance company and thoroughly inspect 
and examine its affairs, especially as to its financial condition and ability 
to fulfill its obligations and whether it has complied with the law. He shall 
also make an examination of any such company whenever he deems it prudent 
to do so or upon the request of five or more of the stockholders, creditors, 
policy holders or persons pecuniarily interested therein who shall make 
affidavit of their belief, with specifications of their reasons therefor. that such 
company is in an unsound condition. Whenever he deems it prudeut for the 
protection of policy holders in this state he shall in like manner visit and 
examine, or cause to be visited and examined by some competent person 
appointed by him for that purpose any foreign insurance company applying 
for admission, or already admitted, to do business by agencies in this state 
and such company shall pay the proper charges incurred in such examination , 
including the expenses of the commissioner or his deputy. For the purposes 
aforesaid the commissioner or person making the examination shall have free 
access to all l>0oks and papers of an insurance company that relate to its 
business and to the books and papers kept by any of its agents and may 
summon as witnesses and examine under oath the directors, officE>rs, agents 
and trustees of any such company and any other persons in relation to its 
affairs, t,ansactions and condition. [R. C. 1895, § 3125. ] 

§ 4473. Authority revoked for false statement. When revocation set
aside. If the commissioner of insurance has, or shall have at any time after 
examination, reason to believe that any annual statement or other report, 
required or authorized by this article made or to be made out by an officer 
or agent of any insurance company is false, it shall be the duty of said 
commissioner of insurance immediately to revoke the certificate of authority 
of such company and mail a copy of such revocation to such company, and 
to the agents thereof in this state and such company and its agents after such 
notice shall discontinue the issuance of any new policies or the renewal of 
any policy previously issued ; and such revocation shall not be set aside nor 
any new certificate of authority be given until satisfactory evidence shall 
have been furnished to said commissioner of insurance that such company 
is in substance and in fact in the condition set forth in such statement or 
report and that all requirements of this article have been fully complied with. 
[1885. ch. 69. § 28 : R. C. 1895, § 3126. ] 

§ 4474. Commissioner must ascertain net cash value of life policies. The
commissioner of insurance shall, at the expense of the company, as soon 
as practicable after statements are filed, proceed to ascertain the net cash 
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value of all life insurance policies in force. The commissioner of insurance 
may, however, accept such valuation from the proper officer of the company 
or the insurance officer of the state in which such company is located, should 
he deem it expedient so to do. When the actual funds of any life or accident 
insurance company doing business in this state are not of a net va]ue equal 
to the net value of its policies according to the combined experience or' 
actuaries ' rate of mortality, with interest at four per cent per annum, it shall 
be the duty of the commissioner of insurance to give notice to such company 
and its agents to discontinue the issuance of new policies in this state until 
its funds have become equal to its liabilities, valuing its policies as aforesaid. 
Any officer or agent, who after such notice has been given issues or delivers 
a new policy from and in behalf of such company before its funds have 
become equal to its liabilities as aforesaid shall forfeit for each. offense a sum 
not exceeding one thousand dollars. [ 1891, ch. 73, § 12 ; R. C. 1895, § 3127.) 

§ 4475. Tax, how levied. Every insurance company doing bµsiness in
this state, except joint stock and mutual companies, organized under the 
laws of this state, shall at the time of making the annual statement of business 
done, as required by law, pay to the commissioner of insurance two and 
one-half per cent of the gross amount of premiums received in this state 
during the preceding year. Upon payment of such sum the commissioner 
of insurance shall issue the annual certificates provided by law. [1897, ch. 
94 ; R. C. 1899, § 3127a. ) 

§ 4476. Authority of foreign or domestic company revoked, how. If
the commissioner of insurance is of opinion upon examination or other evi
dence that a foreign insurance company is in an unsound condition, or if 
it has failed to comply with the law, or if it, its officers or agents, refuse 
to submit to examination, or to perform any legal obligation in relation 
thereto, or if a life insurance company, that its actual funds, exclusive of its 
capital, are less than its liabilities, he shall revoke or suspend all certificates 
of authority granted to it or to its agents, and shall cause notifications .  thereof 
to be published three times, once in each week for three successive weeks, 
in some newspaper published at the seat of government and no new business 
shall thereafter be done by it or its agents in this state while such default 
or disability continues, nor until its authority to do business is restored by 
the commissioner ; provided, further, that if any insurance corporation 
organized under the laws of any other state or country and having been 
authorized to transact business in this state,  shall remove or make application 
to remove into any court of the United States any action or proceeding 
begun in any court of this state upon a claim or cause of action arising out 
of any business or transaction done in this state, or upon any contract made. 
llXecuted or to be performed herein, the commissioner of insurance shall 
revoke all certificates of authority granted to such insurance corporation, or 
to its agents, and shall cause notifications thereof to be published three times, 
once in each week for three successive weeks, in some newspaper published 
�t the seat of government, and no new business shall thereafter be done by 
it or its agents in this state until after the expiration of three years from 
the date of such last publication. If upon examination he is of the opinion 
that any domestic insurance company is insolvent, or has exceeded its powers 
or has failed to comply with any provisions of law, or that its condition is 
such as to render its further proceedings hazardous to the public or its policy 
holders, he shall apply to the district court of the county in which the 
principal office of the company is located to issue an injunction restraining 
1t in whole or in part from further proceeding with its business. The court 
or judge may, in its discretion, issue an injunction forthwith or upon notice 
and hearing thereon, and after a full hearing of the matter may dissolve or 
modify such injunction or make it perpetual, and may make all orders and 
decrees needful in the premises and may appoint agents or receivers to take 
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possession of the property and effects of the company and to settle its affairs 
according to the course of proceedings in equity. [ R. C. 1895 , § 3128 ; 1905, 
ch . 124. ] 

§ 4477. Insurance by resident agents only. o insurance company shall
do business in this state, except through its authorized agents who must be 
residents of and have their  office or  place of business in this state. All 
policies not written in accordance with the foregoing provision:i shall be 
deemed a v iolation of th is article .  [ 1 890, ch .  76 ; §§ 1, 2 ;  R. C. 1895, § 3129. ] 

§ 4478. Penalty for not making statement. For false statement. Any
insurance company doing business in  this state that neglects to make the 
statements in the manner and with in  the time in this article reqnired shall 
forfeit  one hundred dollars for each day 's neglect, and upon notice by the 
insurance commissioner to that effect, its authority to do new bus iness shall 
cease whi l e  such default continues and every such company that willfully 
makes false statements shal l  be l iable to a fine of not less than five hundred 
dollars nor more than one thousand dol lars. Any new business done by 
the insurance company after neglect to make the required statements shall 
be deemed to be done in v iolation of law. [R .  C. 1 95, § 3130. ] 

§ 4479. Penalty when there is no specific provision. For violation of any
provision of th is  chapter when no penalty is specifically provided for herein 
the offender shall be punished by a fine of not less than one hundred dollars 
nor more than five hundred dollars .  [ R. C. 1895,  § 3131. ]  

§ 4480. Fees .  There shal l  be paid by every company doing business in
this state, except county m utual insurance companies, the fol lowing fees : 

Upon filing articles of incorporation, or copies thereof, twenty-five dollars. 
Upon filing the annual statement, ten dollars. 
For each certificate of authority and certified copy thereof, two dollars. 
For every copy of any paper filed in the insurance department, the sum of 

twenty cents per folio ; and for affixing the official seal on such copy and 
certifying the same, the sum of one dollar. 

For official  examinat ion of companies under this art icle the actual expense 
incurred, not to exceed ten doll a rs per day. ( 1885 ,  ch .  69, § 39 ; R. C. 1895, 
§ 3132. ]

§ 4481. Same conditions imposed on companies of other states as they
impose on domestic companies. Whenever the laws of any other state of the 
United States or fore i gn country shal l  require of insurance companies 
i ncorporated under the laws of this state, or of the agent thereof, any deposits 
of securities in  such state for the protection of policy holders or otherwise, 
or any payment for taxes, fines, penalties, certificate of authority, license 
or fees greater t han  the a mount required for such purposes from similar 
companies of other states by the then existi n g  laws of this state, then and in 
every such case, all  insu ra nce companies of such states establishing or having 
heretofore established an agency in this state, sha l l  be and a re hereby 
required to make the same deposit for a l ike purpose with the state treas
urer of this state , and to pay to the  commissioner of insurance an amount 
�qnal to the amount of such charges and payment imposed by the laws 
of such other states upon the rornpan i es of this state and  the agents thereof. 
I 1891,  ch .  73 ,  § 20 : R. C. 1 895, § 31 :r3 . ] 
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§ 4482. Organization of. Any number of persons not less than fifty,
residi ng  in  not  more than  ten coun t ies i n  th is  state ,  who collectively own 
p roperty of not less than  one hundred thousand dol lars in value which they 
desit-e to insure, or any number of persons not l ess than twenty-five, residing 
in  any one county, owning property  of not less than twenty-five thousand dol
lars i n  val u e  which t lw,v desire to  i n sure .  may form a corporation for mutual 
insura nce aga inst loss or dama ge by fire .  l i ghtn ing, ha il and cyclone, which 
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shall possess the powers and be subject to the duties and liabilities of other 
insurance companies, except as herein otherwise provided. The principal 
office of the company must be located within the limits of the county or 
counties in which the incorporators reside. The name of the county together 
with the word " county " shall be embraced in the corporate name of the 
company when organized by the residents of a single county. [ 1887, ch. 67, 
§ 1 ;  1890, eh. 77, § 1 ;  R. C. 1895, § 3134 ; 1905, ch. 121 . ]

§ 4483. l'tl&nagement in board of directors. Term of office. The general
management of the business of such company shall be vested in a board of 
not less than five nor more than thirteen directors, each of whom shall during 
his term of office be a policy holder in the company. Such directors shall 
he elected annually and shall hold their office for one year and until their 
successors are elected and qualified. [1887, ch. 67, § 2 ;  R. C. 1895, § 3135. ] 

§ 4484. Separate funds for hail and other insurance. In all cases of
insurance against loss or damage by hail, it shall be the duty of such company 
to keep a separate and distinct record of all interest, premiums and policies 
of insurance relating to such hail insurance and no note, premium, under
taking, or policy of insurance which shall be received, issued or delivered 
for any insurance against loss by hail shall be used in any connection with 
insurance against loss or damage by reason of any other cause, and no 
moneys, premiums or funds arising out of or received for insurance against 
loss or damage by hail shall be used in the payment of any loss or damage 
by reason of fire, lightning, or cyclone, and no moneys, premiums or funds 
arising out of or received for insurance against loss or damage by fire, light
ning and cyclone shall be used in the payment of any loss or damage by hail . 
[1887, ch. 67, § 5 ;  R. C. 1895, § 3136 . ]  

§ 4485. Cash premium or note given in hail insurance. Conditions of policy.
Every person insuring grain against loss or damage by hail shall, except 
when a cash premium is paid, execute and deliver to such company his 
promissory note, bearing even date with the policy issued to him therefor, 
which note shall be secured by real or chattel mortgage security on property 
located in the county where the insured resides, of double the valmi of such 
note, which note, or cash shall not be a limit to the liability of the person 
so insured. In case of insurance against loss or damage by hail, the directors 
of such company may issue policies, signed by the president and secretary, 
agreeing in the name of the company to pay all losses or damages by hail, 
or such pro rata share of such loss or damage as can be paid out of the highest 
limit of the liabilities of the members, which liabilities shall be established 
by the by-laws of such company before the issuing of any policy of insurance 
against loss or damage by hail, which limit shall not be less than that pre
scribed by Jaw. [ 1887, ch. 67, § 6 ;  R. C. 1899, § 3137 ; 1901 , ch. 109. ) 

§ 4486. Adjusters of hail losses. Notice of loss. Disagreement of ad
juster and insured. It shall be the duty of the board of directors to appoint 
one or more adjusters, prescribe their duties and fix their compensation, 
requiring them to report to the president or secretary, upon all losses or 
damage by hail adjusted by them. Upon any loss or damage by hail, the 
party sustaining the same shall immediately notify the secretary or a duly 
appointed adjuster of such loss or damage. In case the adjuster and party 
sustaining the loss cannot agree the claimant may then appeal as provided 
for in section 4489 and notice of loss or damage by hail shall be the same 
as is prescribed in said section. [1887, ch. 67, § 7 ;  R. C. 1899, 3138. ]  

§ 4487. By-laws provide a sinking fund for the different departments.
Any company organized under this article may provide in its by-laws for 
creating a fund of not to exceed fifteen thousand dollars in the hail depart
ment, and of not to exceed three thousand dollars in the fire, lightning and 
cyclone department ; provided, that when the total amount of insurance in 
the fire, lightning and cyclone department aggregates or exceeds three hun-
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dred thousand dollars the fund herein provided for may be increased to one 
per cent of the total amount of insurance actually in force in the fire, light
ning and cyclone department ; and provided, further, that in no case shall 
the loss fund in the fire, lightning and cyclone department exceed ten thous
and dollars, the by-laws to set forth the manner in which such funds shall 
be created and the purpose to which they shall be applied. [1887, ch. 67, 
§ 8 ;  R. C.  1 899, § 3139 ; 1901, ch. 55. ]

§ 4488. Undertaking given, if other than hail insurance. Cash payment.
Every person insured against loss or damage by fire, lightning and cyclone 
shall give his undertaking, bearing even date with the policy so issued to him, 
binding himself, his heirs and assigns, to pay his pro rata share to the com
pany of all losses or damages by fires, l ightning  and cyclone, which may be 
sustained by any member thereof and every such undertaking shall within 
five days after the execution thereof be filed with the secretary in the office 
of the company and shall remain on file in the office, except when required 
to be produced in court as evidence. Ile sha l l  also at the time of receiving 
such insurance pay such percentage in  cash, or such  reasonable sum named 
in the policy as may be required by the rules and by-laws of the company. 
[ 1887, ch. 67, § 9 ;  R. C. 1895, § 3140. ] 

§ 4489. Notice of loss. Contents. Adjustment. Arbitration. Every mem
ber of such company who may sustain loss or  damage by fire, lightning or 
cyclone shall immediately notify the secretary of such company, or in case 
of his absence ,  the president thereof, specifying the property destroyed, 
the damage and cause thereof, which officer shall forthwith ascertain and 
adjust the amount of such loss or damage or forthwith convene the d irectors 
o f  such company whose duty it shall be to appoint a committee of not more
than three members of such company to ascertain the amount of such loss
and in case of the inability of the parties to agree upon the amount of such
damage the claimant shall choose a disinterested party and the company
shall choose a disinterested party who shall constitute a board of arbitration
to settle such loss and in case these parties cannot agree they shall choose
a third party to act with them and such board of arbitration shall have
power to examine witnesses and to determine all matters in disputl! and the
decision of such board shall be final. [ 1887, ch .  67, § 10 ; R. C. 1895, § 3141 . ]

In surer fa i l i ng to  appoint  appraiser upon request , and  agreeing to  a. submission 
not in accordance with policy, waives benefit of statute. Schouwe iler v. Merchants 
Mutual Ins .  Ass 'n . , 11 S. D. 4-01 , 78 N. W. 3:56. 

§ 4490. Assessments, basis of. When made. Whenever the amount of
any loss shall have been ascertained, if  it exceed the amount of the cash 
funds of the company applicable to the payment of such loss, the president 
shall convene the directors of the company, who shall make an assessment 
sufficient at least to pay such loss, from all members of the company, in 
proportion to the amount of insurance carried. In case any assessment 
so made shall not be collected at the t ime same is due and the amount 
col lected is insufficient to pay the losses or expenses of the company, then a 
second assessment shall be made i n  the manner above provided, upon the 
policy holders who have paid their  assessment for an amount that shall be 
sufficient to pay all losses and expense in full .  Such assessments shall be 
made from time to t ime in the manner herein provided until a sufficient 
amount is collected to pay a l l  losses and expenses in full .  In case any such 
delinquent assessment is collected after other assessments have been made 
and collected, then such assessment so collected shall be applied towards 
repaying  the policy holders who have pa id  more than their just share in 
proportion to the amount of insurance carried by each. No assessment for loss 
or damage shall be made prior to the first day of September of the year 
the loss occurred. [ 1 887, ch. 67, § 1 1 ; R. C.  1895, § 3142 ; 1901, ch. 109.]  
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§ 4491. Secretary to give notice of and collect assessments. It shall be
the duty of the secretary, whenever such assessments shall have been com
pleted, to notify every person composing such company by letter sent to his 
post office address of the amount of such loss arid the sum due from him as 
his share thereof and the time when and to whom such payment is to be made 
and such time shall not be less than thirty days nor more than sixty days from 
the time of such notice. And no company organized under the provisions of this 
article shall be liable in any action at law or otherwise for the recovery of 
any loss or damage by hail before the fifteenth day of November of the year 
in which such loss occurred. (1887, ch. 67, § 12 ; R. C. 1899, § 3143. ] 

§ 4492. Suits for assessments. Individual• liability of directors. Suits at
law may be brought against any member of such company who shall refuse 
or neglect to pay any assessment made upon him under the provisions of this 
article, and the directors of such company who shall willfully neglect to per
form the duties imposed upon them under the provisions of this article shall 
be liable in their individual capacity to the person sustaining such loss. 
(1887, ch. 67, § 13 ; R. C. 1895, § 3144. ] 

§ 4493. What may be insured. No company formed under the provisions
of this article shall insure any property beyond the limits of the district com
prised in the formation of the company, nor shall it insure any prllperty 
other than detached dwellings and their contents, farm buildings and their 
rontents, school houses and school furniture therein, church buildings and 
furniture therein, live stock only on the premises or running at large and hay 
or grain in bin or stack, or growing grain against damage by hail, nor shall 
they insure any property within the limits of any incorporated city or 
village in this state. [1887, ch. 67, § 14 ; R. C. 1895, § 3145.] 

§ 4494. Election of directors. The directors of each company so formed,
shall be chosen by a vote at the annual election thereof, which shaJl be held 
on the last 'fuesday in June of each year, and every member shall have one 
vote, but no person shall vote by proxy at such election ; provided, that in 
any company organized under the provisions of this article, whose policies 
of insurance shall not run for a longer period than one year, all persons 
holding policies of insurance therein during the year immediately preceding 
the annual election, shall be considered as members of said company and shall 
be entitled to vote at such election. (1887, ch. 67, § 15 ; R. C. 1895, § 3146 ; 
1903, ch. 110. ] 

§ 4495. How member may withdraw. Any member of the company may
withdraw therefrom at any time by giving ten days ' notice in writing to the 
president or secretary thereof and by paying his share of all claims existing 
against the company at the expiration of the ten days. ( 1887, ch. 67, § 17 ;  
R. C. 1895, § 3147.)

§ 4496. When nonresidents may become members. Cannot be directors.
Nonresidents of any county in this state, owning property therein, may 
become members of any company incorporated under this article and shall 
be entitled to all rights and privileges pertaining thereto, except that they 
cannot become directors of such company. [ 1887, ch. 67, § 18 ; R. C. 1895, 
§ 3148.]

§ 4497. Term of existence. No company formed under this article shall
continue for a longer term than thirty years. [1887, ch. 67, § 20 ; R. C. 1899, 
§ 3149. ]

§ 4498. Annual statement submitted to members. The secretary of the
company shall prepare and submit to the members thereof at each annual 
meeting a copy of the annual statement required to be filed with the commis
sioner of insurance as provided in section 4466. fR. C. 1895,  § 3150. ] 

§ 4499. Subject to preceding articles. In all other respects companies
or�anized under this article shall be subject to the provisions of the precedi{!g
articles of th is chapter. [R. C. 1895, § 3151 . ]  
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ARTICLE 10 .-LIVE STOCK. 

§ 4500. General laws govern. Companies organized under this article shall
be subject to the general statutes of this state relating to domestic mutual 
insurance companies, in so far as the same are applicable and not in conflict 
with the express provisions of this article. [ 1905, ch. 123, § 1 . ]  

§ 4501. Live stock insurance companies, bow organized. Any number
of persons not less than ten , of whom at least five shall be residents of this 
state, may form a corporation for mutual insurance against loss or damage 
to pure bred live stock occasioned by the death of the property insured by 
fire, lightning, accident or disease, which shall possess the powers and be 
subject to the duties and liabilities of other insurance companies, except 
as herein otherwise provided. The term ' '  pure bred live stock, " as used in 
this article includes horses, cattle , sheep and swine of either sex and any 
breed ; provided, that the animals insured must be duly registered in the 
recognized stud or herd book of such breed ; and provided, further, that 
corporations may be organized under this article for the purpose of insuring 
either or all of said l ive stock, against loss or damage to the property insured 
by reason of fire, li ghtning, accident or disease, or any or all of them. [1905, 
ch. 123, § 2. ] 

§ 4502. Management. 'l'he general management of the business of such
company shall be vested in a board of directors of not less than five nor more 
than nine d irectors, each of whom shall during his term of office be a policy 
holder in the company. Such directors shall be elected annually and shall 
hold their offices for one year and until their successors are elected and 
qualified. [ 1905, ch. 123 , § 3 . ]  

§ 4503. Board of directors to elect officers and fix bonds. It shall be the
duty of the board of directors to annually elect such officers of the corporation 
as may be provided in the articles of incorporation and by-laws of the com
pany. It shall also be the duty of the said board of directors to fix the amount 
of the bonds required of the treasurer and other officers having or likely 
to have control of any funds belon ging to the company, which bonds, in 
the case of the treasurer, shall not he less than ten thousand dollars, and 
in the case of the secretary, not less than two thousand five hundred dollars, 
and as near as may be shall equal twice the amount of money likely at any 
one time to be in the hands of the respective officers. [ 1905, ch. 123, § 4. ) 

§ 4504. Members may vote by proxy. Members may vote by proxy dated
and executed within three months and returned and recorded on the books 
of the company three days or more before the meeting at which they are 
to be used. [ 1 905, ch. 123 , § 5. ] 

§ 4505. Amount of subscribed insurance required. No policy shall be
issued by an insurance company organized under this article until not less 
than thirty thousand dollars of insurance in not less than fifteen separate 
risks have been subscribed for and entered on its books. [1905, ch. 123. § 6.] 

.\R'l' ICLE 1 1 .-C I J ,\'l'TE [, :M:owrG.\G l�S I N  APPLICATIONS. 

§ 4506. Chattel mortgage void unless on separate paper. It shall be un•
lawful for any insurance company, or any agent or solicitor therefor within
this state , to take or procure to be taken upon the property to be insured,
or any other property , a chattel mortgage, securing the payment of the pre
mium due or to become due, including policy fees, or any part thereof, unless
such chattel mortgage shal l  be printed or written upon a separate and dis
tinct paper from the application, and no mortgage given in violation of the
provisions of thi s section shall be va l id  or binding upon the party executing
the same, but shall  in all things be nul l and void. [ 1887, ch. 19, § 1 ;  R. C
1899, § 3152. ]
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§ 4607. Penalty for violating 1aat section. Any insurance company, or
any agent or solicitor thereof, violating the provisions of the last section 
shall be deemed guilty of a misdemeanor ; and such company shall forfeit 
all its rights and privileges under its articles of incorporation. ( 1887, ch. 
19, § 2 ;  R. C. 1895, § 3153.] 

ARTICLE 12.-LICENBING INSURANCE AGENTS. 

§ 4508. Agents deftned. Whoever solicits insurance on behalf of any in
surance corporation or person desiring insurance of any kind, or transmits 
an application for a policy of insurance ,  other than for himself, to or from 
any such corporation, or who makes any contract for insurance. or collects 
:my premium for insurance, or in any manner aids or assists in doing either, 
or in transacting any business of like nature for any insurance corporation, 
or advertising to do any such thing, shall be held to be an agent of such 
corporation to all intents and purposes, unless it can be shown that he re
ceives no compensation for such services. This section shall not apply to 
fraternal, assessment or beneficiary association�. ( 1903, ch. 112, § 1 . )  

§ 4509. Must have license. Penalty for noncompliance. No officer or
broker, agent or sub-agent of any insurance corporation of any kintl, except 
county mutual insurance corporations of this state , shall act or aid in any 
manner in transacting the business of or with such corporation, in placing 
risks or effecting insurance therein, without first procuring from the com
missioner of insurance a certificate of authority as provided by law, nor after 
the period named in such certificate shall have expired. Every person violat
ing the provisions of this and the previous section shall be guilty of a mis
demeanor and be punished by a fine of not less than :fifty dollars nor more 
than five hundred dollars for each offense. [ 1903, ch. 112. § 2 . ]  

§ 4510. Agents must be  residents of the state. No insurance company or
association, not incorporated under the laws of this state, authorized to 
transact business herein, shaU make, write, place or cause to be made, written 
or placed, any pol icy, duplicate policy or contract of insurance of any kind 
or character, or any general or floating policy, upon property situated or 
located in  this state except after the said risk has been approved in writing, 
by an agent who is a resident of this state. regularly commissioned and 
licensed to transact insurance business therein, who shall countersign all 
policies so issued and make a record of the same on books provided for that 
purpose and receive the commission thereon when the premium is paid, to 
the end that the state may receive the taxes required by law to be paid 
on the premiums collected for insurance on all property located in the state, 
and the agents be paid the commission thereon. Nothing herein shall be 
construed to prevent any such insurance company or association, authorized 
to transact business in this state, from issuing policies at its principal or 
department offices, covering property in this state, provided that such policies 
:ire issued upon applications procured and submitted to such company by 
agents who are residents of this state , and licensed to transact the business 
of insurance herein, and who shall countersign all policies so i ssued and 
receive the commission thereon when paid ; provided, no provision of this 
section is intended to or shall apply to direct insurance covering the  rolling 
stock of railroad corporations or property in transit, while in the possession 
and custody of railroad corporations or other common carriers nor to movable 
property of such common carrier used or employed by them in  their business 
as common carriers of freight, merchandise or passengers. [1901 , ch. 100, § 1. ] 

§ 4511. Cannot reinsure. No fire insurance company or association shall
reinsure, or assume as a reinsuring company or otherwise in any manner 
or form whatever, the whole or any part of any risk or liability, covering 
property located in this state, of any insurance company or assoc iation 
not authorized to transact business in this state. ( 1901, ch. 100, § 2. ] 
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§ 4512. Insurance commissioner. Examine records, books, etc. Whenever
the commissioner of insurance shall have or receive information that any 
fire insurance company or association, not incorporated under the laws of 
this state, bas violated 8'tlY of the provisions of section 4510, be is authorized, 
at the expense of such company or association, to examine, by himself or his 
accredited representative at the principal office, or offices of such company 
or association, located in the United States of America., and also at such 
other offices or agencies of such company or association as he may deem 
proper, all books, records and papers of such company or association and 
may examine under oath, the oOicers and managers and agents of such com
pany or association as to such violation or violations. The refnsol of any 
such company or association to submit to such examination or to exhibit 
its books and records for inspection shall be presumptive evidence that it is 
violating the provisions of section 4510, and shall subject it to the penalties 
prescribed and imposed in section 4513. (1901, ch. 100, § 3.] 

§ 4513. Penalty for violation. Any insurance company or association
violating or failing to obsen•e and comply with any of the provisions of sec
tions applicable thereto, shall 6e subject to and liable to pay a penalty of five 
hundred dollars for each violation thereof and for each failure to observe 
and comply with any provisions of the th1:ee previous sections mentioned. 
Such penalty may be collected and recovered in an action brought in the 
name of the state in any court having jurisdiction thereof. Any insurance 
company or association which shall neglect and refuse for thirty days after 
judgment in any such action to pay and discharge the amount of such judg
ment shall have its authority to transact business in this state revoked by the 
commissionet· of insurance and such revocation shall continue for at least 
one year from the date thereof, nor shall any insurance company or asso
ciation whose authority to transact business in this state shall have been 
so revoked be again authorized or permitted to transact business herein until 
it shall have paid the amount of any such judgment, and shall have filed in the 
office of the commissioner of insurance a certificate signed by its president or  
other chief officer to  the effect that the terms and obligations of the provis
ions het·ein are accepted by it as a part of the conditions of its right and 
authority to transact business in this state. [1901, ch. 100, § 4.] 

OHAPTER 15. 

MINING AND l\lANUFAC1'URING CORPORATIONS, ETC. 

§ 4614. How formed. Term of existence. Corporations for mining, manu
facturing and other industrial pursuits may be formed as provided in chapter 
11; and such corporations have all the rights and are subject to all the 
duties, restrictions and liabilities therein mentioned, so far as the same 
apply or relate to such corporations. but the term of existence of any such cor
poration slrnll not exceed twenty years. [Civ. C. 1877, § 511; R. C. 1899. 
§ 3154.)

§ 4515. Purpose must be stated. Cannot loan to stockholder. Penalty.
'l'he purposes for which any sncb corporation shall be formed must be 
distinctly and definitely specified in the articles of incorporation, and it 
must not appropriate its funds to any other purpose nor must it loan any 
of its money to any stockholdet· therein; and if any such loan or misappropria
tion i� made. the ollicers who shall make it. or who shall assent thereto, shall be 
jointly and S<'Yerally liable to the extent of such loan or misappropriation and 
interest and for all the ckbts of the corporation contracted before the repay
nwnt of tht> sum so loaned or misappropriated. [Civ. C. 1877, § 512; R. C. 
1895, § 3155. J 
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§ 4516. Accounts. Publicity. Statement. Regular books of accounts
of all the business of such corporation must be kept, which with the vouchers 
shall be at all reasonable times open for the inspection of any of the stock
holders ; and as often as once in each year a statement of such accounts shall 
be made by order of the directors and laid before the stockholders. [ Civ. C. 
1877, § 513 ; R. C. 1899, § 3156.] 

§ 4617. Stockholders liable for labor. The stockholders of any corpora
tion formed for the purposes mentioned in this chapter shall be jointly and 
severally liable in their individual capacities for all debts due to mechanics, 
workmen and laborers employed by such corporation, which said liability 

· may be enforced against any stockholders by an action at any time after
an execution against such corporation shall be returned not satisfied ; pro
vided, such action is commenced within four months ; and provided always,
that if any stockholder shall be compelled by any such action to pay the
debts of any creditor, or any part thereof, he shall have the right to call
upon all the stockholders to contribute their part of the sum so paid by him
as aforesaid, and may sue them jointly or severally or any number of
them and recover in such action the ratable amount due from the person or
persons so sued. [ Civ. C. 1877, § 514 ; R. C. 1899, § 3157.]

§ 4518. Annual report. Contents. How verffled. Every such corporation
shall annually within twenty days from the first day of January make a report
which must be published in some newspaper published at or nearest to the
place where the business of said corporation is carried on, which report must
state the capital stock and the amount thereof actually paid in, the amount
and nature of its indebtedness and the amounts due the corporation, the
number and amount of dividends and when paid and the net amount of
profits. The said report must be signed by the president and a majority of
the directors and be verified by the oath of the president or secretary of
the corporation and filed in the office of the register of deeds of the county
where the business of the corporation is carried on ; any person who willfully
ne�lects, fails or refuses to make, sign or publish the report as provided in
this section shall be guilty of a misdemeanor. [Civ. C. 1877, § 515 ; R. C.
1899, § 3158.]

§ 4519. Demand for statement. Penalty for refusal. Whenever any per
son or persons owning twenty per cent of the capital stock of any corpora
tion formed for the purposes mentioned in this chapter shall present a
written request to the treasurer thereof that they desire a written statement
of the affairs of the corporation, he must make such statement under oath,
embracing a particular account of all its assets and liabilities in detail and
deliver the same to the persons presenting the written request within twenty
days after such presentation ; and such treasurer shall also at the same time
place and keep on file in his office for six months thereafter a copy of such
statement, which shall at all times during business hours be exhibited to
any stockholder of such corporation demanding an examination thereof ;
the treasurer, however, shall not be required to make or deliver such state
ment in the manner aforesaid oftener than once in every six months. If
such treasurer neglects or refuses to comply with the provisions of this
section he shall forfeit and pay to the person presenting such written request
the sum of fifty dollars and the further sum of ten dollars for every twenty
four hours thereafter until such statement shall be furnished. to be sued for
and recovered in an action. [ Civ. C. 1877, § 516; R. C. 1895, § 3159. ]

§ 4520. Office out of state. Main office in state. Any corporation formed
�or the purposes mentioned in this chapter may provide in the articles of
m�o�poration for having a business office without this state at any place
�ithin the United States and to hold any meeting of the stockholders or
directors of the corporation at such office so provided for ; but every such
corporation having a business office out of this state must have its main
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office for the transaction of business within this state to be also designated 
in such artic les .  [ Civ. C. 1877, § 517 ; R. C. 1899, § 3160. ] 

§ 4521. Directors liable for viola.ting la.w resulting in imolvency. If any
such corporation shall willfully violate any of the provisions of this chapter 
rel ating to or applying to such corporation and shall thereby become insolvent, 
the directors orderi ng  or assent ing to such v iolation shall jointly and severally 
be l iable i n  an action founded upon this  statute for all debts contracted 
after such violation. [ Civ. C. 1877, § 518 ; R. C. 1899, § 3161.] 

C H A P T E R  1 6 .

BRIDGE CORPORATIO S. 

§ 4522. Articles. Contents. Filing. The term of existence of a bridge
corporation shal l  not exceed twenty years ; and in addition to the matters 
required in section 4309 every corporation formed for the purpose of con
structing a brid ge over any stream of water must in the articles of incor
poration specify as follows : The place where such bridge is to be built and 
over what stream ; that the banks on both sides of the stream where such 
bridge is to be bu i lt arc owned by such corporation , or that it has obtained 
in writing the consent of the owners of the banks ,  where the brid/i!'e is to be 
built, to build the bridge or that the banks at such place are included within 
and part of a public highway, and in such case that the consent in writing 
of the board of county commissioners of the county or counties for the 
erection of such bridge by such corporat ion has  been obtained and it must 
file a certified copy of its articles of incorporation in the office of the register 
of deeds of the county or counties in which its bridge or any part thereof 
is situated or to be located . [ Civ. C. 1877 ,  § 528 ; R. C. 1899, § 3162. ] 

§ 4523. No tolls without authority from county commissioners. No such
corporation sha l l  construct, or take tol ls on ,  a bridge until authority is granted 
therefor by the board of county commissioners of the county or counties 
in which it is to be located . f('iv. C. 1 877 ,  § 529 ; R. C. 1899, § 3163. ] 

§ 4524. When franchise forfeited. Every such corporation also ceases
to be a body corporate : 

1 .  If within six months from the i. sue of its certificate by the secretary 
of state it has not obtained such authority from the board or boards of 
county commissioners as ment ioned in the last section ; and if within one 
year thereafter it has not commenced the construction of its bridge and 
actually expended thereon at least ten per cent of its capital stock. 

2. If within three years from the issuing of its certificate of incorporation
the bridge is not completed .  [ Civ. C. 1877 ,  § 530 ; R. C. 1899, § 3164. ] 

§ 4525. Bridge must be in good condition. Every bridge corporation must
at all  times keep the br idge in  good and  safe condition for travel both night 
and day, unless it is rendered impassab le  by reason of floods or high water : 
and if it is destroyed by fire or other causes the corporation must rebuild 
within a period of one year from such destruction, or its corporate rights 
shall be forfe ited and cease to exist. [ Civ. C. 1877 , § 531 ; R. C. 1899, § 3165. ] 

§ 4526. Toll rates posted. Penalty for excessive toll. Such corporation
previ ous to receiYing and as a condit ion precedent to the right to receive 
any toll upon the use of its bridge must set up and keep in a conspicuous 
place on the bridge a board on which must be written, painted or printed 
in a pla in and legible manner the rates of toll which shall have been prescribed 
by the board of county commissioners : and if such corporation shall demand 
or receive any greater rate of tol l than the rates so prescribed it shull be  sub
ject to a fine of ten dol lars for each offense, to be recovered in an action by 

i62 

N

s



Bridge Corporations. CIVIL CODE . §§ 4527-4531

the party aggrieved or by any public officer making the complaint. [ Civ. C. 
1877, § 532 ; R. C. 1899, § 3166 . ]  

§ 4527. No tolls when bridge in bad condition. Penalty. No such corpora
tion shall demand or receive toll whenever said bridge is not in good and safe 
condition for use and any person having paid toll on such bridge and finding 
the same in a bad or unsafe condition for loaded wagons or teams shall have 
the right to make complaint before any justice of the peace in the county or 
counties in which the bridge is located, who shall thereupon summon the 
said corporation through its toll gatherer, officers or directors to appear 
before him to answer the complaint within not over five days from the date 
thereof, and if upon the hearing it is found that the bridge is not in a good and 
safe condition for use, or is in a bad condition and unsafe for loaded wagon 
or teams, the justice of the peace must impose a fine not less than ten dollars 
nor more than fifty dollars upon such corporation and he must thereupon 
enter judgment and issue his order that no toll be collected upon said bridge 
until it is put in good repair and safe condition. [ Civ. C. 1877, § 533 ; R. C. 
1899, § 3167. ] 

§ 4528. Passage prevented until toll paid. Unlawful interference. Each
toll gatherer may prevent from passing through his gate all persons. animals 
or vehicles subject to toll until he shall have received, respectively, the tolls 
authorized to be collected, and if he willfully or unreasonably hinders or 
delays any such persons, animals or vehicles from passing, when the lawful 
toll has been paid or tendered, he shall forfeit and pay for each offense a sum 
not less than five dollars nor more than twenty-five dollars, to be recovered in 
an action by the party aggrieved. [Civ. C. 1877, § 534 ; R. C. 1899, § 3168. ) 

§ 4529. Penalty for unlawful passing. Every person who forcibly, will
fully or fraudulently passes over such bridge without having paid or tendered 
the legal toll for himself and the property in his charge shal l for each offense 
forfeit and pay to the corporation injured a sum not exceeding twenty-five 
dollars, to be recovered in an action in the name of such corporation. [ Civ. 
C. 1877, § 535 ; R. C. 1899, § 3169. ]

§ 4530. Annual report to county board. 'l'he president and secretary of
every bridge corporation must annually within twenty days from the first 
day of January report under oath to the board of county commissioners of 
the county in which the articles of incorporation are filed , specifying as 
follows : The costs of constructing and providing all necessary appendages 
and appurtenances of their bridge ; the amount of all moneys expended thereon 
since its construction for repairs and incidental expenses ; the capital stock, 
how much paid in and how much actually expended thereof ; the amount 
received during the year for tolls and from all other sources, stating each 
separately ; the amount of d ividends made ; the indebtedness of the corpora
tion, specifying for what it was incurred ; the net amount of profits ; and such 
other facts and particulars respecting the business of the corporation as the 
board of county commissioners may require. [Civ. C. 1877, § 536 ; R. C. 1899 , 
§ 3170. ]

§ 4531. Publication of report. Penalty for failure. Such corporation must
cause the report required in the preceding section to be published for four 
weeks in a newspaper published in the town or city nearest such bridge. 
A failure to make such report and to publish it as aforesaid subjects the 
corporation to a penalty of two hundred dollars ; and for every week per
mitted to elapse after such failure an additional penalty of fifty dollars, 
payable in each case to the county or counties from which the authority 
to construct and take tolls is derived at the suit of such county or counties. 
All such cases must be reported by the boards of county commissioners 
to the state 's attorney, who must commence an action therefor. [Civ. C. 
1877, § 537 ; R. C. 1899, § 3171. ] 
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§ §  4532--4539 C IVIL CODE. Religious, Educational and 

C H A P T E R  1 7 . 

RELIGIOUS, EDUCATIONAL AND BENEVOLENT CORPORATIONS. 

ARTICLE 1 .-G E N ERAL PROYISIO:N"S.  

§ 4532. How formed. A C'orporation for religious, educational, benevolent,
charitable or sc ientific purposes may be formed in the manner provided in 
chapter 11. [ Civ. C . 1877, § 538 ; 1891, ch . 48, § 2 ;  R. C. 1895, § 3172. ] 

§ 4533. Annual report. The trustees or directors of all such corporations
...must annually make a full report of all their property, real and personal, 
including property held in trust by them, and of the condition thereof and of 
all their affairs to the members of the corporation for which they are acting. 
[ Civ. C. 1877, § 541 ; R. C . 1899, § 3173 . ]  

§ 4534. May acquire and sell property. All such corporations shall have
power to acquire property, both real and personal, by purchase, devise or 
bequest and to hold the same and may sell, exchange or mortgage any or 
all property held or owned by them in the manner determined by their by
Ja ·ws or by majority vote of their members at a meeting called for that 
purpose. [ Civ. C. 1877, § 542 ; 1881, ch. 28, § 1 ;  R. C . 1895, § 3174. ] 

§ 4535. Transferring cemetery lots. All religious corporations organized
and existing under and by virtue of the laws of the state of North Dakota, 
and now owning, holding,  controlling or operating, or who may own, hold. 
control or operate any land for cemetery purposes shall be subject to and 
governed by the provisions of article 6 of this chapter. [ 1901, ch. 50.] 

§ 4536. By-laws. Such corporations may in their by-laws in addition to
the provisions of section 4202 provide for : 

1 .  The qual ification of members, mode of election and terms of admission 
to membership. 

2 . 'l'he fees of admission and dues to be paid to their treasury by members.
3 .  The expulsion and suspens ion of members for misconduct or nonpay

ment of dues ; also for restoration to membership. 
4. Contracting, securing, paying and limiting the amount of their indebt

edness. 
5. Other regulations not repugnant to the law of the state and consonant

with the objects of the corporation. [ Civ. C. 1877, § 543 ; R. C. 1895, § 3175. ] 
§ 4537. Subsequent members have equal rights. Members admitted after

incorporat ion have all the rights and privileges and are subject to the same 
responsibilities a s  members of the association prior thereto. [ Civ. C. 1877, 
§ 544 ; R. C. 1899, § 3176 . ]

§ 4538. Membership rights personal. No member, or his legal represent
ative, must dispose of or transfer any right or privilege conferred on him 
by reason of h i s  membership of such corporation, or be deprived thereof, 
rxcept as here in  provided. [ Civ. C. 1877.  § 545 ; R. C. 1899, § 3177. ] 

§ 4539. Title vests in successors in trust. All grants or deeds from private
individuals ,  or a cts  of legislat ive bodies ,  transferring,  conveying or granting 
real estate i n  this state to any b i shop, dean .  rector, vestryman, deacon, director, 
min i ster or any othc� r  officer 01· officrrs of any church or organized religious 
society in trust for the use and benefit of such society of which they are such 
officer or officers. which have been or may be made ,  done or executed shall vest 
i n  their succrssor o r  succ essors in office .  or other officer which sueh society 
may at any t ime desi gnate , all the legal or other title ,  to the same extent 
and in all respec t s  the same.  as t rustee of snch trust for the use and benefit 
of such soc i e t�, .  which snch b i shop .  dean , rrrtor. vestrJ-man, deacon, director. 
minister or other ofneer  or ofiierrs had under such grant, deed or act ; and 
all transfers or salt•s  m ade by such officer or officers so acquiring title by virtue 
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of this section by succession in office shall have all the validity, force and 
effect that it would have had, had it been made by such bishop, dean, rector, 
vestryman, deacon, director, minister or other officer or officers, while holding 
under and by virtue of such grant, deed or act of such legislative body. 
[R. C. 1899, § 3178.] 

ARTICLE 2.-PaonsIONS RELATING TO EDUCATIONAL CORPORATIONS. 

§ 4540. Donations for particular purposes. All donations, devises or be
quests made to an educational corporation for particular purposes, when 
accepted, shall be applied in conformity with the express condition of the 
donor or devisor. [Civ. C. 1877, § 549; R. C. 1899, § 3179.) 

§ 4541. Powers of corporation. Educational corporations have power to
appoint a president or principal for the institution and such professoni, 
tutors and other agents and officers as may be necessary and to displace 
any of them as the interests of the institutions may require ; to fill vacancies, 
to prescribe and direct the course of studies and the discipline to be pursued 
and observed in the institution and the rates of tuition in the same; and the 
president and professors shall constitute the faculty of such institution; and 
they have power to enforce the rules and regulations enacted for the govern
ment and discipline of the students and to suspend and expel offenders as 
may be deemed expedient. { Civ. C. 1877, § 550; R. c: 1895, § 3180.] 

§ 4642. Degrees conferred. Every such corporation having the rank of
a college or university has power to confer, on the recommendation of the 
faculty, all such degrees or honors as are usually conferred by colleges and 
universities in the United States and such others, having reference to the 
course of studies and the worth and accomplishment of the student, as may 
be deemed proper. [ Civ. C. 1877, § 551; R. C. 1899, § 3181.] 

§ 4543. Mechanics and agriculture. Such corporation may connect with
its institution, to be used as a part of its course of education, any mechanical 
shops or machinery or lands for agricultural purposes, not exceeding three 
hundred and twenty acres, to which may be attached all necessary buildings 
for carrying on the mechanical and agricultural purposes of such institution. 
[Civ. C.1877, § 552; R. C. 1899, § 3182.] 

ARTICLE 3.-FRATERNAL CoRPORATIOXS. 

§ 4544. Who may form. Lodges, chapters, posts, encampments, councils,
commanderies, clubs or associations controlled by, or mainly composed of 
members of such fraternities or. associations and other similar organizations, 
grand or subordinate, of the fraternities or associations commonly known 
as the Free and Accepted Masons, Independent Order of Odd Fellows, Grand 
Army of the Republic, Knights of Pythias, and other similar benevolent, social 
or charitable fraternities or associations not organized for fraternal insur
ance, may become corporations upon compliance with the provisions of this 
article. [1890, ch. 72, § 1; R. C. 1899, § 3183; 1901, ch. 91.] 

§ 4545. Contents of articles. Any such lodge, chapter, post, encampment,
council, commandery, club or association or other similar organization, desiring 
to �vail itself of the provisions of this article, shall cause to be prepared
articles of incorporation, which must set forth: 

1. The corporate name by which said corporation shall be known.
2. The place where it shall be located.
3. The time during which it shall exist.
4. The number of its directors or trustees, and the names and residences

of the members who shall serve as directors or trustees until the election 
and qualification of their successors in office. 

5. Whether it shall be subject to any grand, supreme or sovereign lodge
or other superior body or bodies.

6. The amount of property, not exceeding one hundred thousand dollars,
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which it may hold, and the disposition to be made of the same in <'ase of its 
dissolution. 

7. Whether the private property of its members shall be liable for its
corporate debts. [1890, ch. 72, § 2; 1901, ch. 91.] 

§ 4546. Articles to be acknowledged. The articles of incorporation must
be subscribed and acknowledged by the trustees or directors therein named, 
who shall append thereto an affidavit duly subscribed and sworn to by each of 
them, setting forth that at a regularly called meeting of the lodge or body 
which it is proposed to incorporate, the date of which meeting shall be stated 
in such affidavit, it was voted by a majority of the members present at such 
meeting to incorporate such lodge or other body and that the affiants are 
the duly elected directors or trustees of such lodge or other body. [1890, 
ch. 72, § 3; R. C. 1899, § 3185.] 

§ 4547. Member's liability. 'l'he private property of the members of cor
porations formed under this article shall not be liable for its corporate debts, 
nnless it is so provided in the articles of incorporation. [1890, ch. 72, § 4: 
R. C. 1899, § 3186.]

§ 4548. Term of existence. The duration of corporations organized under
this article may be perpetual if it is so stated in the articles of incorporation. 
[1890, ch. 72, § 5; R. C. 1899, § 3187.] 

§ 4549. By-laws. All corporations formed under this article shall have
the power to enact by-laws not inconsistent with the laws of the United 
States or of the state of North Dakota and to amend and repeal the same in 
such manner as the members thereof shall determine. Every corporation 
formed under his article shall within three months after the filing of its 
articles of incorporation in the office of the secretary of state adopt by-laws 
and file a copy thereof within one month after the adoption thereof in the 
office of the secretary of state. The copy so filed shall be certified to by the 
directors or trustees of the corporation as being a true copy of the by-laws 
of such corporation. A copy of any by-law thereafter adopted, similarly 
certified to, shall be filed in the office of the secretary of state within one 
month after its adoption and in case of the repeal or amendment of any by
law the directors or trustees shall within one month after such amendment 
or repeal :file with the secretary of state a certificate setting forth the fact of 
such amendment or repeal. [1890, ch. 72, § 6; R. C. 1899, § 3188.] 

§ 4550. Corporations governed by by-laws. All corporations formed under
this article shall elect their directors or trustees and their officer!'! and call 
and hold their meetings at the time and in the manner prescribed by their by
laws. The officers, other than directors or trustees, shall be such as the by
laws shall prescribe and shall perform such duties as may be designated by 
the by-laws. [1890, ch. 72, § 7; R. C. 1899, § 3189.] 

§ 4551. Articles, what may contain. Dissolution. It may be provided in
the articles of incorporation of any corporation formed under this article 
that such corporation and the members thereof shall be subject to the juris
diction of some grand, supreme or sovereign lodge or other body or bodies 
of the association or fraternity to which the lodge or other organization 
forming such corporation may belong and that in case such supreme, grand or 
sovereign lodge, or other superior body or bodies shall at any time revoke or 
suspend the charter granted by it to such subordinate lodge or other organiza
tion, or whenever by the laws and usages of the organization of which 
such subordinate body forms a part, the said subordinate body shall become 
defunct, then the corporate powers of such lodge or other subordinate organi
zation shall cease and deter-mine, except that such corporation as such shall 
have power to sell, conny and dispose of its property and collect debts due 
it; and all such property and debts shall be delivered up to the grand, 
suprPmc or sovereign lodge or other body or bodies of the association or frater
nity to which such snbordinate body forming such corporation may belong 
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or owe allegiance in accordance with the law and usages of said fraternity 
or association. [1890, ch. 72, § 8 ;  1891, ch. 49, § 1 ;  R. C. 1899, § 3190. ] 

ARTICLE 4.-STATUS AND ORGANIZATION OF FRATERNAL CORPORATIONS. 

§ 4552. fraternities and associations. Associations known as lodges; chap
ters, posts, encampments, councils, commandaries, consistories and other simi
lar organizations, having a seal and working under a charter issued by some 
grand or sovereign body of a like character to themselves, of the fraternities 
01· associations commonly known as the various organizations of Free Masons. 
Independent Order of Odd Fellows, Grand Army of the Republic ,  Knights of 
Pythias and other similar benevolent or charitable fraternities or associations, 
not organized for profit or for fraternal insurance, located in this state, shall, 
from and after the taking effect of this article, be deemed to be corporations, 
notwithstanding no articles of incorporation have been filed, and no charter 
granted by this state. [ 1901 , ch. 89, § l . ]  

§ 4553. Charter. Copy of to be filed with the secretary of state and regis
ter of deeds. Fees of. Every such association now in existence shall, within 
thirty days of the taking effect of this article, and every association hereinafter 
organized shall, within thirty days after perfecting such organization and 
electing its officers, file with the secretary of state a copy of its charter under 
which it works, certified by the secretary of such organization, under the 
seal thereof, and shall likewise deposit a copy of such charter so certified 
in the office of the register of deeds of the county in which such body is located, 
and the secretary of state shall be paid a fee of five dollars therefo1-, and the 
register of deeds the same fee as for filing a chattel mortgage. At the same 
time, such association or organization shall cause to be deposited with the 
secretary of state a statement signed by the chief officer of such association 
and attested by its secretary, showing : 

1. The name by which such association or organization shall be known,
which shall correspond with the name given to it in its charter if there be one. 

2. The place where it is, or shall be located.
3, The time during which it shall exist. 
4. The names and designations of its elective officers, the names and

number of its board of directors or trustees, the names and number of its 
finance committee, if any, then serving as such officers, trustees or finance 
committee, until the election or qualification of their successors in office. 

5. The name of the grand, supreme or sovereign lodge, or other superiorbody or bodies to which it owes allegiance. 6. If the private property of its members is liable for its association debts,to what extent. 7. The maximum limit of its indebtedness, which in no case shall exceedone hundred thousand dollars. [ 1901 ,  ch. 89, § 2. ) 
§ 4554. By-laws. Copy of to be filed with secretary of state. Every suchassociation shall within three months after the taking effect of this article,

?r within three months after the filing of certificate above mentioned, filem the office of the secretary of state a copy of such by-Jaws as pertain to the election of the directors or trustees, officers and the appointment of its finance committee, if any, and the management of its business affairs. Such copy so filed shall be certified by its directors, or trustees, as being a true copy of all such by-laws as relate to the subject above specified, and wi thin onemonth after the adoption of any new by-law, or the repeal or amendment of a�y by-law, relating to such subject, a copy thereof, duly certified by the directors or trustees, shall be filed with the secretary of state. [ 1891 , ch. 89, § 3. ] § 4555. Failure to comply. Penalty. Any such association failing tocomply with either section 4553 or 4554 shall forfeit to the state the sum offive dollars to be collected by suit. [1901, ch. 89, § 4. ] 
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§ 4556. Duration. The duration of such association shall be perpetual, or
for such a length of time as is shown by the certificate filed as hereinbefore 
provided for. [ 1901, ch. 89, § 5 . ]  

§ 4557. Powers. Aily such association has power :
1. To have succession by its associate name.
2. To sue and be sued in any court.
3. To make and use a common seal and alter the same at pleasure.
4. In its associate name to purchase, hold and transfer and convey real 

and personal property. 
5. To appoint such subordinate officers and agents as the business of the

a ssociation may require and ailow them suitable compensation. 
6. To make by-laws, not inconsistent with the law of the land, for the

management of its affairs and property. 
7. To admit members and to suspend, reinstate or expel its members under

the rules, by-laws a nd customs of such association. 
8. 'l'o enter into any obl igation or contract essential to the transaction

of its affairs, or authorized by a vote of its members. 
9. To apply its :fTunds and property to charitable and benevolent objects

pursuant to the purpose for which such association is organized. [1901 , ch. 
89, § 6. ] 

§ 4558. Property, power to acquire. Any such association shall have power
to acquire property, both real and personal,  by purchase, devise or bequest, 
to an amount not exceeding one hundred thousand dollars in value, and to 
hold the same, and may sell, exchange or mortgage any or all property held or 
owned by it, in the manner determined by its by-laws or by a majority vote 
of its members present at a meeting called for such purpose. [1901, ch. 89, § 7. ] 

§ 4559. Contracts and investments. Any such association may make con
tracts and invest its funds in the name of such association, contract debts, 
issue bonds or other evidence of its indebtedness for money, labor done, 
or money or property actually received, and to a total indebtedness not to 
exceed in amount the value of its corporate property, both real and personal, 
actually owned by such association. [ 1901, ch. 89, § 8. ] 

§ 4560. Membership. The membership of any such association shall be
fixed and determined, each one according to  its laws, r ules, customs and 
usages. [ 1901, ch. 89, § 9 . ] 

§ 4561 . · Directors, trustees and officers. Any such association under this
article shal l elect its directors or trustees and its officers and call and hold 
its meetings at the time ,  and in the manner, prescribed by its by-laws, or  by 
the laws, rules, customs and usages of its supreme, grand or superior body. 
'l'he elective officers, inc luding directors or trustees, shall be such as its 
superior body may require or the by-laws shal l  prescribe ,  and shall perform 
such duties as may be designated by the by-laws. [ 1901, ch. 89, § 10. ] 

§ 4562. Directors or trustees. Organization. Such associations may have
a board of directors or trustees consisting  of one, and not more than eleven 
members, who shall perform the duties usually performed by the board of 
d irectors of business corporations, or  as may be prescribed by the by-laws, and 
such board may organ ize and elect a president. vice president, secretary and 
trea surer thereof, and the secretary thereof shal l  preserve a record of all meet
ings and transactions of such board, which shall be at all times open to· the 
i nspection of any member of such association. [ 1901, ch. 89, § 11.] 

§ 4563. Property liable for debts. The property of any such association,
both real and personal, shall be l iable for the debts thereof ; provided, that 
this shal l  not be construed as applying to the properties or paraphernalia 
used in the initiatory or degree work of such lodge, chapter, post, encamp
ment, council ,  commandery, consistory, or other similar organization, or to 
the rituals and other books pertaining to the written or unwritten work. 
[ 1901 , ch. 89,  § 12 . ] 
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§ 4564. Private property not liable for corporation debts. The private
property of the members of such association shall not be liable for its corpo
rate debts except by vote of its members, and then only the private property 
of such members as are present at a meeting and voting in the affirmative 
upon such a proposition, which vote shall be by yeas and nays, and the minutes 
of such meeting shall show the names of those voting in the affirmative and of 
those voting in the negative, which record shall be prima facie evidence of the 
facts therein contained ; provided, however, that the property of each director, 
trustee or other officer incurring or authorizing an indebtedness in excess of 
the value of all the corporate property of such association, both real and 
personal, shall be liable for such excess expenditures, except of such officers 
as may file with the secretary of such association, at the time such excess 
indebtedness is authorized or incurred, a written objection thereto, or is 
absent from the meeting authorizing or incurring such excess indebtedness. 
[1901, ch. 89, § 13.] 

§ 4565. Association shall not issue stock. Any such association shall not
issue any stock, nor any member thereof have or acquire any divisional share 
in the property belonging to such association, nor the right to sell , transfer 
or convey, any right, property or membership therein ; nor shall any estate 
in any property of such association vest in the heirs of any member at his 
death, but all of his right, title and interest in such association shall cease 
•nd determine at his death, or upon ceasing to be a member thereof, [ 1901 ,
ch, 89, § 14. ]

§ 4566. Association shall not declare dividends or divide property. No
such association shall declare any dividends or divide its property among its 
members during the existence of such association, and upon its d issolution, 
its property shall be disposed of after all its just debts are paid. in a manner 
provided for by a majority vote of all the members of such association present 
at a meeting duly called for such purpose ; provided, however, that before 
any such distribution is made, or division had, its el ective officers shall file 
a certificate in the office of the register of deeds in the county in  which snch 
association is  located, stating that al l  i ts debts arc paid , and any officer signing 
such a certificate shall be personally liable in his private estate for any debt 
of such an association outstanding and unpaid : and provided .  however, 
that all such property and debts due to such association shall  be delivered up 
to the grand, supreme or sovereign lodge or other body, or bodies of the 
association or fraternity to which such subordinate body forming such asso
ciation may belong or owe allegiance, if required by the law and usages of 
such fraternity or association. [ 1901, ch. 89, § 15. J

§ 4567. Charter, when revoked or suspended. Whenever the supreme,
grand or sovereign lodge or other superior body or bodies, shall at any time 
revoke or suspend the charter granted by it to such subordinate lodge or other 
organization, or whenever bv the laws and usages of the organization of 
which such subordinate body forms a part. or by operation of any law of 
this state, or by a vote of the majority of its members called for such pur
pose, when not in conflict with the laws of its superior body, the said snbor• 
dinate body shall become defunct, then the corporate powers of such lodge, or 
o!her subordinate organization shall cease and determine, except that the 
directors or trustees last elected shall act as trustees to close up its affairs, and 
may collect the debts due such association, settle the debts contracted bv such 
ass?ciation, and to pay such debts, shall have power to sell, convey and dispose 
of its property, or sufficient thereof to do so, and the remainder of its prop
erty, both real and personal, shall then be disposed of as in this articl e ; 
provided, that all rituals, books. properties and paraphernalia relating to, 
or used in, the secret work of such lodge, chapter, post, encampment, council ,  
commandery, consistory, or other similar organization, shall be delivered by said directors or trustees to the supreme, grand or sover('ign lodg", or other 
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superior body to which such lodge, chapter, post, encampment, council, com
mandery, consistory, or other similar organization is subordinate. (1901, ch. 
89, § 16.] 

§ 4568. Service of process, bow made. Service of process against such
association shall be made as provided for service of process upon other cor
porations, and conveyances of its real estate shall be signed by its chief officer, 
or person acting as such, and attested by its secretary, or other like officer 
under its association seal. [1901, ch. 89, § 17.) 

§ 4569. This article shall not apply to such societies of this character as
have already incorporated under provisions of law prior to the taking effect 
of this article, or which may elect to so incorporate. [1901, ch. 89, § 18.] 

An-r1cu; 5.-FnATErt�AL BENEPICIARY Assocu:rio:-s. 

§ 4570. Fraternal beneficiary societies. A fraternal beneficiary a..qsociation
is hereby declared to be a corporation, society or voluntary association, formed, 
or organized and carried on, for the sole benefit of its members and their 
beneficiaries, and not for profit. Each association shall have a lodge system, 
with ritualistic form of work and representative form of government, and 
shall make provision for the payment of benefits in case of death, and may 
make provision for the payment of benefits in case of sickness, temporary 
or permanent physical disability, either as the result of disease, accident or 
old age, provided the period in life at which payment of physical disability 
benefits on account of old age commences, shall not be under seveuty years, 
subject to their compliance with its constitution and laws. The fnnd from 
which the payment of such benefits shall be made, and the fund from which 
the expenses of such association shall be defrayed, shall be derived from as
sessments or dues collected from it.s members. Payment of death benefits 
shall be to the families, heirs, blood relatives, affianced lrusband or affianced 
wife of, or to persons dependent upon the member. Such association shall be 
governed by this article and sh11.ll be exempt from the provisions of insurance 
laws of this state, and no law hereafte1· passed shall apply to them unless 
they be expressly designated therein. Any such fraternal beneficial asso
ciation may create, maintain, disburse and apply a reserve or emergtmcy fund 
in accordance with its constitution or by-laws. (1901, ch. 90, § 1.) 

§ 4571. How to proceed. All such associations coming within the descrip
tion, as set forth in section 4570, organized under the laws of this or any other 
state, province or territory, and now doing business in this state, may con
tinue such business_; provided, that they hereafter comply with the provisions 
of this article regulating annual reports and the designation of thu commis
sioner of insurance as the person upon whom process may be served as here
inafter provided. [1901, ch. 90, § 2.) 

§ 4572. How to do business in this state. Any such association coming
within the description, as set forth in section 4570. organized tmder the laws 
of any other state, pro,•ince or territory, and not now doing business in this 
state, shall be admitted to do business within this state when it shall have 
filed with the commissioner of insurance, a duly certified copy of its charter 
and articles of association, and a copy of its constitution or laws, certified 
to by its secretary or corresponding officer, together with the appointment 
of the comruissioncr of insurance of this state as a person upon whom process 
may be served as hereinafter provided; nod. provided, that such association 
shall be shown to be authorized to do business in the state, province or terri
tory in which it is incorporated or organized. in ease the laws of such state, 
province or territory shall provide for such authorization; and in ease the laws 
of such sl11.te, p1·ovincc or territory do not provide for any formal authorization 
to do business on the part of such association, then such association shall be 
shown to be conducting its business in accordance with the provisions of this 
nrticlc, for whic,h pmposc the commissioner of insurance of this Rtate may 
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personally, or by some person to be designated by him, examine into the 
condition, affairs, character and business methods, accounts, books and in
vestments of such association at its home office, which examination shall be at 
the expense of such association, and shall be- made within thirty days after 
the demand thereof, and the expense of such examination shall be limited to 
one hundred dollars. (1901, ch. 90, § 3. ] 

§ 4573. Must file certiftcate of authorization. Any association doing busi
ness under this article shall be permitted to do business upon filing annually 
with the commissioner of insurance of this state, the certificate of authoriza
tion of the insurance department of the state, province or territory in which 
it is incorporated or organized ; provided, however, in case of failure to file 
said certificate by any such association, or in case the commissioner of insurance 
shall deem it necessary, he shall have power to examine, either personally 
or by some person designated by him, into the condition, affairs, character, 
business methods, accounts, books and investments of such association, at its 
home office, which examination shall be at the expense of the association ; 
the amount thereof shall not exceed one hundred dollars in associations with 
no reserve or emergency fund, and two hundred dollars for associations 
with a reserve or emergency fund. (1901, ch. 90, § 4. ] 

§ 4574. Must ma.ke annual report. Every such association doing business
in this state shall, on or before the first day of March of each year, make and 
file with the commissioner of insurance of this state, a report of its affairs 
and operations during the year ending on the thirty-first day of December, 
immediately preceding, which annual report shall be in lieu of all other reports 
required by any other law. Such reports shall be upon blank forms, to be 
provided by the commissioner of insurance, or may be printed in pamphlet 
form, and shall be verified under oath by the duly authorized officers of such 
association, and shall contain answers to the following questions : 

1. Number of certificates issued during the year, or members admitted.
2. Amount of indemnity effected thereby.
3. Number of losses or benefit liabilities incurred.
4. Number of losses or benefit liabilities paid.
5. The amount received from each assessment for the year.
6. Total amount paid members, beneficiaries, legal representatives or heirs.
7. Number and kind of claims for which assessments have been made.
8. Number and kind of claims compromised or resisted, and statement of

reasons. 
9. Does association charge annual or other periodical dues or admission

feest  
10. How much on each one thousand dollars, annual1y or per capita, as  the

case may be. 
11. 'fotal amount received, from what source, and the disposition thereof.
12. Total amount of salaries paid to officers.
13. Does the association guarantee, in its certificate, fixed amounts to be

paid, regardless of amount realized from assessments, dues, admission fees and 
donations t 

14. If so, state amount guaranteed, and the security of such guaranty.
15. Has the association a reserve fund f
16. If so, how is it created, and for what purpose, the amount thereof,

and how invested T 
17. Has the association more than one class f
18. If so, how many, and the amount of indemnity in each 1
19. Number of members in each class.
20. If voluntary, so state, and give date of organization .

. 21. If organized under the laws of this state, under what law, and at what
time ; giving chapter and year and date of the passage of the act.

i71 



§§ 4575-4577 CIVIL CODE.  Religious, Educational and 

22. If organized under the laws of any other state, province or territory,
state such fact, and the date of organization, giving chapter and year and 
date of passage of the act. 

23. Number of certificates of beneficiary membership lapsed during the
year. 

24. Number in force at beginning and end of year ; .if more than one class,
number in each class. 

25. ames and addresses of its president, secretary and treasurer, or
corresponding officers. 

The commissioner of insurance is authorized and empowered to address any 
additional inquiries to any such association, in relation to its doings or con
dition, or any other matter connected with its transaction, relative to the 
business contemplated by this article ; and such officers of such association, as 
the commissioner of insurance may require, shal l  promptly reply in writing, 
under oath, to all such inqui ries. [ 1 901 ,  ch. 90, § 5. ] 

§ 4575. When principal office is not in the state. Each such association now
doing, or hereafter admitted to do, business within this state, and not having 
its principal office within this state, and not being organized under the laws 
of this state, shall appoint, in writing, the commissioner of insurance, and his 
successors in office, to be its true and lawful attorney, upon whom all lawful 
process in any action or proceeding against it must be served, and in such 
writing shall agree that any lawful process again t it, which is served on 
said attorney, shall be of the same legal force and val idi ty as if served upon the 
association, and that the authority shal l  continue in force so long as any 
liabil ity remains outstanding in this state .  Copies of such certificate, certified 
by said commissioner of insurance, shall be deemed sufficient evidence thereof. 
and shall be admitted in evidence with the same force and effect as the original 
thereof might be admitted. Service upon such attorney shall be deemed 
sufficient sen·ice upon such association. When legal process against 
any such association is served upon said commissioner of insurance, ht' 
sha ll immedia tely not ify the assoc iation of such service by letter, prepaid 
and directed to its secretary or corresponding officer, and shall within two days 
after such service forward in the same manner a copy of the process served 
on him to such officer. The plaintiff in such process so served shall pay to 
the commissioner of insurance .  at  the t ime of such service, a fee of three 
dollars, which shall be recovered by him as a part of the taxable costs, if he 
prevails in the suit. 'rhe commissioner of insurance shall keep a record of 
all processes served upon him.  which record shal l  show the day and hour when 
such service was made. [ 1901 , ch. 90, § 6. ] 

§ 4576. Insurance commissioner issues permit. 'l'he  commissioner of insur
ance of this state shal l ,  upon appl icat ion of any associ ation having the right 
to do business within this  state , as p rovided by this article, issue to such 
association annual ly a permit in writ ing authorizing such association to do 
hnsiness with in this state,  for ,vhich permit and all proceedings in connection 
therewith . such association shall  pay to sai d  commissionet· the fee of fifteen 
dolla rs. [ 1901 , ch. 90, § 7 . ]  

§ 4577. File articles o f  incorporation. Every fraternal or  beneficiary
society or assoc iat ion which undert akes to furnish indemnity tc, its members 
or theil- fam i lies, which is not incorporated under the laws of another state. 
shall before doing business in this state, i n C'orporate under the provisions of 
article 3 of this chapter. and in a ddit ion shall  file with the commissioner of 
insurance a duly certified copy of its articles of incorporation, and a copy of 
its constitution and laws, duly certified by its secretary or corresponding 
officer, and shall in all respects comply with . and be subject to, the provisions 
of this art i c le so far as the same are a ppl i cable .  Such commissioner of insur
ance sha l l ,  before issuing a perm i t  to such corporat ion to do business, examine 
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into its character and ascertain that it in all things has complied with the 
requirements of this article. [1901, ch. 90, § 8. ] 

§ 4578. Paid agents, when employed. Such association shall not employ
paid agents in soliciting or procuring members, except in the organization 
or building up of subordinate bodies, or granting members inducements to 
procure new members. [ 1901,  ch. 90, § 9. ] 

§ 4579. Contract not valid. No contract with any such association shall
be valid when there is a contract, agreement or understanding between the 
member and the beneficiary that the beneficiary, or any person for him, shall 
pay such member 's assessments or dues, or either of them. [ 1891, ch. 90, § 10. ] 

§ 4580. Benefit not liable to attachment. The money or other benefit,
charity, relief or aid to be paid, provided or rendered by any association 
authorized to do business under this article, shall not be liable to attachment 
by trustee, garnishee or other process, and shall not be seized, taken, appro
priated or applied by any legal or equitable process, or by operation of law, 
to pay any debt or liability of a certificate holder, or of any beneficiary named 
in a certificate, or any person who may have any right thereunder. [ 1901, 
ch. 90, § 11 . )  

§ 4581. Must show mortuary assessment rate. No association, not  admit
ted to transact business within this state prior to the taking effect of this 
article, shall be incorporated , or given a permit, or certificate of authority to 
transact business within this state, as provided for by this article, unless it 
shall first be shown that the mortuary assessment rates, provided for in what
ever plan or business it has adopted, are not lower than is indicated as 
necessary by the following mortality table : 

FRATERNAL CONGRESS MORTALITY •.rABLE, 

Aile. No. Livinll. No. Dyinll .  Probabil ity of Dyinll.  

20 100,000 500 .005000 
21 99 ,500 501 .005035 
22 98 ,999 502 .005071 
23 98 ,497 503 .005107 
24 97 ,994 505 .005153 
25 97 ,489 507 .005201 
26 96,982 510 .005259 
27 96,472 513 .005318 
28 95,959 517 .005388 
29 95,442 522 .005469 
30 94,920 527 .005552 
31 94,393 533 .005647 
32 93 ,860 540 .005753 
33 93 ,320 548 .005872 
34 92,772 557 .006004 
35 92,215 567 .006149 
36 91,648 578 .006307 
37 91 ,070 591 .006490 
38 90,479 606 .006698 
39 89 ,873 622 .006921 
40 89 ,251 640 .007171 
41 88,611 660 .007448 
42 87,951 683 .007766 
43 87,268 708 .008113 
44 86,560 734 .008480 
45 85,826 761 .008867 
46 85,065 790 .009287 
47 84,275 822 .009754 
48 83,453 857 .0102693 
49 82,596 894 .0108238 

773 



§ 4582 CIVIL CODE. Religious, Educati<>nal and 

FRATERNAL CONGRESS MORTALITY TABLE--CONTI NUED. 

Age. 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 

, 95 
96 
97 
98 
[ 1901 , ch. 90, § 12. ]  

No. Living. 

81 ,702 
80,767 
79,786 
78,757 
77,674 
76,534 
75,332 
74,062 
72,720 
71 ,302 
69,801 
68,213 
66,532 
64,754 
62,874 
60,889 
58,795 
56,589 
54,271 
51,841 
49,302 
46,657 
43,913 
41 ,081 
38,172 
35,203 
32,194 
29,168 
26 ,152 
23,175 
20,270 
17,471 
14,812 
12,327 
10,047 
7 ,997 
6,197 
4,658 
3,381 
2,358 
1,570 

991 
587 
323 
162 
73 
29 
10 

3 

No. Dyin11. 

935 
980 

1 ,029 
1 ,083 
1,140 
1 ,202 
1 ,270 
1,342 
1,418 
1 ,501 
1 ,588 
1 ,681 
1 ,778 
1 ,880 
1,985 
2 ,094 
2,206 
2,318 
2,430 
2 ,539 
2 ,645 
2 ,744 
2,832 
2,909 
2,969 
3 ,009 
3,026 
3 ,016 
2,977 
2,905 
2,799 
2,659 
2,485 
2,280 
2,050 
1 ,800 
1,539 
1 ,277 
1 ,023 

788 
579 
404 
264 
161 
89 
44 
19 
7 
3 

Probability of Dyin11.  

.01 14440 

.0121337 

.0128970 

.0137511 

.0146767 

.0157054 
.0168587 
.0181200 
.0194994: 
.021 0513 
.0227504 
.0246434 
.0267UO 
.0290330 
.0315711 
.0343904 
.0375206 
.0409620 
.0447753 
.0489767 
.0536489 
.0588122 
.0644912 
.0708113 
.0777795 
.0854757 
.0939927 
.1034010 
. 1138345 
.1253506 
.1385163 
.1521951 
.1677694 
.1849599 
.1855707 
.2250844 
.2483460 
.2741520 
.3025732 
.3341815 
3687898 
.4076690 
.4497445 
.4984520 
.5493827 
.6027397 
.6551724 
.7000000 

1.0000000 

§ 4582. How governed. Any such association, organized under the laws
of this state, may provide for the meetings of its legislative or governing body 
in any other state, province or territory, wherein such association shall have 
subordinate bodies, and all business transacted at such meetings shall be 
valid in all respects, as if such meetings were held within this state, and where 
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the laws of any such association provide for the election of its officers by votes 
to be cast in its subordinate bodies, the votes so cast in its subordinate bodies 
in any other state, province or territory, shall be valid as if cast within this 
state. f1901, ch. 90, § 13. ]  

§ 4683. Fraudulent sta.tementa. Penalty. Any person, officer, member
or examining physician, who shall knowingly or willfully, make any false 
or fraudulent statement or representation, in or with reference to any applica
tion for membership, or for the purpose of obtaining any money or benefit 
in any association transacting business under this article, shall be guilty of 
a misdemeanor, and upon conviction shall be punished by a fine of not less than 
one hundred dollars, nor more than five hundred dollars, or imprisonment in 
the county jail for not less than thirty days, nor more than one year, or both, 
in the discretion of the court ; and any person who shall willfully make a false 
statement of any material fact or thing in a sworn statement as to the death 
or disability of a certificate holder in any such association. for the purpose 
of procuring payment of a benefit named in the certificate of such holder, and 
any person who shall willfully make any false statement in any verified report 
or declaration, under oath, required or authorized by this article, shall be guilty 
of perjury, and sha.ll be proceeded against and punished as provided by the 
statutes of this state in relation to the crime of perjury. [ 1901, ch. 90, § 14. ] 

§ 4584. Refusing to make statement. Penalty. Any such association re
fusing or neglecting to make the report, as provided in this article. shall be 
excluded from doing business within this state . The commissioner of insurance 
must, within sixty days after failure to make such report, or in case any 
such association shall exceed its powers, or shall conduct its business fraudu
lently, or shall fail to comply with any of the provisions of this article ,  
give notice in writing to the attorney general, who shall immediately com
mence an action against any such association to enjoin the same from carry
ing on any business. No injunction against any such association shall 
be granted by any court, except on application by the attorney general , at 
the request of the commissioner of insurance,  whether the state. or a mE>mber, 
or other party, seeks relief. No association so enjoined shall have authority 
to continue business until  such report shall be made, or overt act or violations 
complained of shall have been corrected, nor until the costs of such action 
be paid by it, provided the court shall find that such association was in default 
as charged, whereupon the commissioner of insurance shall reinstate such 
association, and not until then shall such assoc iation be allowed to again 
do business in this state. Any officer, agent or person acting for any as
sociation or subordinate body thereof within this state, while such associa
tion shall be so enjoined or prohibited from doing business pursuant to this  
article, shall be deemed guilty of a misdemeanor, nnd on conviction thereof, 
shall be punished by a fine not less than twenty-five dollars nor more than 
t-n:o hundred dollars, or by imprisonment in the county jail for not less than 
!h1rty days nor more than one year, or by both such fine and imprisonment ,
J D  the discretion of the court. [ 1901 .  ch .  90 ,  § 15 . ]

§ 4585. Penalty for failure to comply. Any person who shall act within
this state, as an officer, agent, or otherwise, for any association, which shall 
have failed, neglected or refused to comply with, or shall have violated any 
of the provisions of this article, or shall have failed or neglected to procure 
from the commissioner of insurance a proper certificate of authority to trans
a�t business, as provided for by this article, shall be subject to the penalty pro
vided in the last preceding section for the misdemeanor therein specified. 
[1901, ch. 90, § 16. ] 

ARTICLE 6.-CElll ETERY CORPORATION S. 

§ 4586. Real property limited. Vses. Every cemetery corporation has
power to purchase or take by gift, grant, or devise, and to hold real property, 
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not exceeding e ighty acres for the sole use and purpose of a burial ground, 
and to lay out the same into blocks and lots w ith convenient avenues and 
walks and to sell the lots for the sole use and purpose of burying the dead ; 
and it may hold all such personal property as the legit imate and necessary 
purposes of the corporat ion may require. [Civ. C. 1877, § 553 ; R. C. 1899, 
§ 3191.]

§ 4587. Survey and plat. Record. Such corporat ion shall cause its land,
or such portion thereof as may from time to time become necessary for that 
purpose, to be sun·eyed into lots, avenues and walks and platted and the plat 
of ground as surveyed shall be acknowledged and recorded in the office of 
the register of deeds of the county. Each lot shall be regularly numbered by 
the surveyor and such number shall be marked on the plat and recorded. 
[ Civ. C. 1877, § 554 ; R. C. 1899, § 3192. ] 

§ 4588. Powers. S uch corporat ion ha s power to inclose, improve and em
bellish its grounds, avenues and walks and to erect buildings or vaults for its 
use, and to prescribe in its by-laws rules for the sale, inclosure and ornamen
tation of lots and for erecting monuments or gravestones thereon ; and to 
prohibit any use, d iv is ion, improvement or ornamentation of any lot which the 
corporation may deem improper ; and to make other by-laws and acts to the 
end that all the appliances, conveniences and benefits of a public and private 
cemetery may be obtained and secured. [ Civ. C. 1877 ,  § 555 ; R. C. 1899, 
§ 3193. ]

§ 4589. How proceeds from sale applied. The proceeds arising from the
sale of lots, after deducting all expenses of purchasing, inclosing, laying out 
and improvi n g  the ground and of erecting bui ldin gs shall be exclusively 
applied, appropriated and used in protecting, preserving, improving and 
embel l ishi n g  the cemetery and its appurtenances and to paying the necessary 
expenses of the corporation and must not be appropriated to any purposes 
of profit to the corporation  or its members. [ Civ. C. 1877, § 556 ; R. C. 1899, 
§ 3194. ]

§ 4590. Debts paid from proceeds. At least fifty per cent of the gross
proceeds of sales of blocks, lots  or graves must be applied as often as every 
six months to the payment  of the debts and obl igations of the corporation. 
[Civ. C. 1877 ,  § 557 ; R .  C. 1899,  § 3195 . ] 

§ 4591. Previous lot owners members. When grounds purchase<l or other
wise acquired for cemetery p urposes have been previously used as a burial 
ground. those "·ho a re lo t  owners at t h e  t ime  of the purchase, continue to own 
the same and are members of the co rporat ion .  as hereinafter provided, with 
al l  the priv i l cg-cs the p nr c·hase of a C' orpo ra t i on lot confe rs. [Civ. C. 1877, 
§ 558 : R. C .  1889 .  § :rnJG . ]

§ 4592. Only lot owners entitled to vote. At each subsequent election of
officers of any such corporation held a fter the first annual election the owner 
or owners of a lot in t he cemetery. and none othe r, sha ll be entitled to one 
vote a t  S l l < 'h elect ion or for any other pu rpose and no more than one vote ; 
and shall hy v ir tue  of such proprietorsh ip  he a member of the corporation 
and c• l i g- i h l e  to any of i ts  offi c·es : but  i f  there i s  more than one proprietor of 
any sueh lo t  then sneh one of the propr ietors as the majority of them shall 
desi gna t e mav cast the one vote as a foresa id : and each trustee or director 
shall he the �o l P  proprietor of a l ot i n  sueh cemetery. [ Civ. C. 1877, § 559 ; 
R .  C. ] 889 ,  § :3197 . ] 

§ 4593. Interment makes lot inalienable. Whenever an interment is made
in any lot transfened to incliv idnal  owners by the corporation the same 
therPby. whi l e  a ny pe rson is bu ried there i n ,  becomes forever inalienable and 
desePn cls  i n  regu l a r  l i ne  of success ion to  the he i rs at law of the owner; but 
anv  one or more of such hei rs may release to a m· othe r of said heirs his or their 
inten•st in t h e  snnw a nd a n.', o t l; P r  j oint o"·m , ;·s may re l ea e to each other in 
l ike  manner. [C i ,·. C .  1 877 .  § fi60 : R. C. 1 899. § 3 198 . ]
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§ 4594. Wholly exempt. All the property of every such benevolent cor
poration and the lots sold by it to individual proprietors shall be exempt 
from taxation, assessment, lien, attachment and from levy and sale upon 
execution ; and all such real property shall be exempt from appropriation for 
streets, roads or any other public uses or purposes. [ Civ. C. 1877, § 561 ; 
R. C. 18991 § 3199. ]

ARTICLE 7.-HOMES FOR ORPHANS. 

§ 4595. Rules and regulations. Whenever not less than twenty reputable
citizens of the state of North Dakota have or shall associate themselves 
into a corporation under the laws of this state, for the purpose of securing 
homes for orphans or for homeless, abandoned and neglected or grossly ill
treated children, by adoption or otherwise, into private families, have or 
shall file ,vith the secretary of state their articles of incorporation. together 
with a certificate signed by the governor and three or more members of the 
supreme court of the state of North Dakota, of their confidence in the trust
worthiness of said corporation for said purposes, said corporation shall have 
power to receive such children for the purposes above expressed, in the 
manner herein specified ; provided, that at the end of ten years said power 
shall cease, unless a new certificate as provided above, signed by at least 
three members of the supreme court of North Dakota, shall be filed as above, 
and such certificates shall be filed every ten years during the continuance 
of such society. Such society shall have a main office and adopt ruh.•s for the 
transaction of business, which shall be published, and its financial records 
shall be open to the inspection of the public. [1897, ch. 87, § 1 ;  R. C. 1899, 
§ 3199a. ]

§ 4596. Powers of society. Such society shall have the power to receive
into its hands and under its control, and may become the legal guardian of 
any child under fourteen years of age without his consent, and over fourteen 
years and under eighteen years with his consent, of the state, who is grossly 
ill-treated by any person or persons exercising control over it, or who shall 
have been abandoned or is without a home, or is surrounded by bad or 
immoral influences, or whose living parent or parents, by written authority, 
shall assign the custody of the same to such society ; and such society is 
hereby authorized and empowered to consent through its duly authorized 
agent in the courts of this state, in place of, instead of, and whenever it is 
by law permitted to the parent or guardian of a minor child, to consent to 
the adoption of such child in the court, under the laws and in the manner 
provided for the adoption of children, and such agent of said society shall have 
power to administer oaths of and acknowledge affidavits in all matters 
pertaining to the business of such society. Such society shall have the power 
and authority to enter into contracts with the persons taking the children, 
but not legally adopting them, as soon as possible after the period of ninety 
days ' trial upon which the child may have been taken has elapsed; and this 
contract shall pro¥ide for the proper care of the child until the age of eighteen 
years in the ease of a girl and twenty-one years in the case of a boy, and shall 
specify the amount to be paid to the ward at the expiration of the period 
of the contract ; provided, that in no case shall such contract contain any 
provisi_on of a sectarian or political nature regarding the care, c nstody or
education of such children. [ 1897, ch. 87, § 2 ;  1899, ch. 98, § 2 ;  R. C. 1899, 
§ 3199b. ]

§ 4597. Compensation. The said society shall not in any case charge or
receive from the person or persons adopting any child through said society, 
any compensation for the same, except the expense of taking the child to the 
home where the child is placed, and persons so taking a child shall not be 
authorized to require of the society compensation for the care, clothing or 
medical attendance of such child. if it is returned to the keeping of said 
society. (1897, ch. 87, § 3 ; R. C. 1899, § 3199c.] 
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§ 4598. Society shall report condition. It shall be the duty of such society
to keep a careful supervision of all children so placed by them and require 
of all families who have taken, except those who have legally adopted them, 
a full report of the condition and welfare of the child, not less frequently 
than once a year. The authorized agents of the society shall have the right 
to visit such families and personally investigate the condition and welfare 
of the children as occasion may require ; and if such agents shall become satis
fied upon due investigation that the influence of the home is vicious or harm 
ful to the child, or that the treatment is unduly severe or seriously lacking in 
wise and considerate care, then the superintendent of the society shall have 
authori ty to require the return of the child to the care of the society at its main 
office at the expense of the family having it. [ 1897, ch. 87, § 4 ;  R. C. 1899, 
§ 3199d. ]

§ 4699. In cases of complaints. Whenever a complaint or a petition in
writing of two of the commissioners of a county, or two of the town super
visors of any town, or two a ldermen of any city, or two officers of any in
corporated village or town, shall be made to  the county judge, stating that 
any minor child or children under fourteen years of age, residing in such 
county, are in their opinion dependent upon the public for support or have 
been abandoned or neglected , or are in a state of vagrancy or men dic ity, or 
are in a state of want or suffering, or are in peril of life, health or morality , 
by cruel or bad treatment, or by the habitual intemperance or grave mi -
conduct of parents or guardians, it shall thereupon be the duty of such county 
judge to investi gate the facts in such case and ascertain whether such child 
or children are dependent, neglected, abandoned or ill-treated, the residence 
and so far as possible the whereabouts of the parents, whether the condition 
and treatment of said children and general surroundings are such as to imperil 
the life, health or morality in consequence of their surroundings, or of  the 
�rave misconduct or habitual intemperance of their parents or guardian,  
and if  said county judge shall so  find he shall enter such finding in his office,  
certifyin g and directing that such child or children shall be and are turned 
over to the care and custody of said society for the purpose of adoption into 
private families or otherwise as to said society seems best, and shall order that 
it be taken in charge of at once or as soon as it can be conveniently done by said 
society, and shall deliver to said society a certified copy of such order, which 
order shall contain besides such finding a statement of the facts as far as ascer
tained as to the age of the child, name, nationality, residence, and occupation of 
the parents or either of them. Upon entering such order the parents of said 
child shall be released from all parental duties towards, and responsibility for 
such child, and shall thereafter have no rights over or to the custody, 
services or earnings of such child. In case any parent or other person 
having the custody of such child, shall refuse to surrender said child to said 
society or its agent, said county judge is hereby authorized and empowered 
to direct the sheriff of the county to take possession of said child ; and if so di
rected, it shall be the duty of the said sheriff to deliver said cliild to said society 
or its agent. The said county judge is hereby authorized to compel the at
tendance of witnesses on such examination , and it shall be the duty of the 
county attorney, when requested by the county judge to attend any examina
t ion on beh a l f  of the pet itioners. Any friend of said chi ld may appear in its 
behalf in said county court, and the said county judge may in his discretion 
request any county commissioner, town supervisor, alderman or other officer 
of the town or  city, where such examination is held or where said child 
resides, to appear in behalf of the child, and the records of such proceeding 
shall show who,  if any one, appeared in behalf of the petitioner or of the 
child on such examination . [ 1897 , ch. 87 ,  § 5 ;  1899, ch. 98, § 5 ;  R. C. 1899, § 3199e. ] 

§ 4600. Citations issued in certain cases. Whenever a petition such as
is provided for in section 4599, shall be presented, signed by the parties 
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as above provided, if it shall appear that one or both parents of the child 
reside in said county, the county judge shall issue a citation or notice, fixing 
the time and place for the hearing of said petition , which shall be served on 
one or both of said parents, if either can be found in the county, not l ess than 
two days before the time fixed for the hearing of said petition, requiring them 
to appear, if they so desire, on said day and hour, and show cause, if any, why 
such child should not be taken from them and delivered to the care and 
custody of said society for the purposes of adoption into a private family or 
otherwise as said society shall determine ; provided, such citation or notice 
shall not be necessary if such parent or parents shall join in such petition. 
It shall be the duty of the county judge, in case such citation or notice has 
not been served upon said parents, before proceeding to hear and determine 
the petition, to require a certificate of the sheriff of the county that he has made 
diligent search to find and serve the same on one or both of the parents , 
but has been unable to find either of them ; but, in case of such inability to 
give such notice, the proceedings shall be heard the same as though such notice 
hfld been given and such citation duly served. It is also herein expressly 
enacted that no provision of this article shall be construed as giving any claim 
to any society organized under it to an appropriation from the treasury of 
the state. [1899, ch . 87, §§ 6,  7 ;  R. C. 1899, § 3199f. ] 

§ 4601. Unlawful to solicit for orphan 's homes without a license. License,
how obtained. Exceptions. It shall be unlawful for any person to solicit 
contributions for an orphan asylum, children 's home, rescue home, hospital 
or such like charitable organization, organized or established in any other 
state, without having first obtained a license from the state examiner ,  until 
such time as a state board of charities shall have been established, when said 
license shall be issued by the secretary of such board of charities, as in  this 
section provided. When any person desires to solicit aid for any charitable 
organization, as described in this section, they shall first file a statement with 
the state examiner, until there shall be a state board of charities established, 
cluly verified under oath, giving a detailed history of the work and needs of 
the organization they represent. It shall then be the duty of the state examiner, 
or of the board of public charities when established, to investigate the case� 
and if satisfied that the cause is trustworthy, a permit shall be issued to such 
applicant, giving him or her the right to solicit within the state of North 
Dakota. Such permit shall be good for one year only and may be renewed 
from year to year, but shall be subject to revocation at any time for just cause. 
Any person receiving such a permit must at all times when solicitin g, produce 
the same if called upon to do so, and a refusal shall be deemed prima facie 
evidence that the solicitor is  violating the provisions of this section.  'l'his 
section shall not apply to sisters of charity, salvation army, deaconesses, who 
wear a distinct garb, nor to taking up collections in churches for organizations 
distinctly denominational in character and management. Any person violating 
the provisions of this section shall  be deemed gui lty of a m isdemeanor and shall 
be subject to punishment as provided in section 8542. [ 1903, ch. 39 . ]  

§ 4602. Foreign societies must give bonds. Before any association 
or society, incorporated in any other state, for the purpose of earing for 
orphans or dependent children, shall bring or send any child or children into 
the state of North Dakota, for the purpose of being placed in  a family home, 
by adoption or otherwise, they shall first file a bond in  favor of the state of 
North Dakota in  the penal sum of two thousand dollars with the treasurer 
of the county where such child is to be placed, conditioned that such child 
has no contagious or incurable disease, or has no deformity, or is  not of feeble 
mind, or of vicious character, and that said association or society will promptly 
receive and remove from the state of North Dakota such chi ld i f  it shall  
become a public charge within the period of five years after being brought 
into the state ; provided, that this article shall not be construed so as to pro-
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hibit any person residing in the state of North Dakota from receiving and 
adopting into his family any child or children of relatives from another state. 
[1903, ch. 79, § 1.] 

§ 4603. Bonds approved by coUDty commissioners. Penalty. Such bonds
shall be furnished for each and every child to be placed in North Dakota 
by said association or societies, and must be signed by at least one freeholder 
of the state of North Dakota, and be approved by the board of county commis
sioners. Any agent of any association or society violating the provisions of 
this article, or any person receiving a child in violation of this article, shall be 
deemed guilty of a misdemeanor. [ 1903, ch. 79, §§ 2, 3.] 

C H A P T E R  1 8 .

AGRICULTURAL FAIR CORPORATIONS. 
§ 4604. Powers. Agricultural fair corporations are authorized and empow

ered to make any and all regulations, rules and provisions, not inconsistent 
with law, which shall in their judgment be necessary or proper for the gov
ernment, management and control of the premises used by them for the 
holding of fairs, and all expositions to be held thereon, and all such needful 
rules and regulations concerning the government and deportment of the 
public thereon, which may be requisite or proper. ( 1903, ch. 7,  § 1 . ]  

§ 4605. Board of directors. The board of  directors shall consist of  not less
than three, nor more than fifteen persons. The by-laws may provide that one 
or more persons not stockholders, may be elected directors. (1903, ch. 7, § 2.] 

§ 4606. Liability of stockholders. The liability of stockholders shall not
be other or greater than that provided in section 4221 of this code. [ 1903, 
ch. 7, § 3 . ]  

§ 4607. May hold real property. Limitation. Agricultural fair corpora
tions may purchase, hold or lease any quantity of land, not exceeding in the 
aggregate one hundred and sixty acres, with such buildings and improvements 

. as may be erected thereon and may sell , lease or otherwise dispose of the 
same at pleasure. This real estate must be held for the purpose of erecting 
buildings and making other improvements thereon, to promote and encourage 
agriculture, horticulture, mechanics, manufactures, stock raising and general 
domestic industry. [Civ. C. 1877, § 562 ; R. C. 1899, § 3200. ] 

§ 4608. Debts limited. Such corporation must not contract any debts or
liabilities in excess of the amount of money in the treasury at the time of 
contract, except for the purchase of real property, for which it may create 
a debt not exceeding three thousand dollars, secured by mortgage on the prop
erty of the corporation. The directors who vote therefor are personally 
liable for any debt contracted or incurred in violation of this section. [Civ. 
C. 1877, § 564 ; R. C. 1899, § 3201. ]

§ 4609. Income and expenses. Agricultural fair corporations are not
conducted for profit and have no capital stock or income other than that 
derived from charges to exhibitors and fees for membership and admissions, 
which charges, together with the term of membership and the mode of ac
quiring the same must be provided in their by-laws. Such charges and fees 
must never be greater than to raise sufficient money to discharge the debt 
for the real estate and the improvements thereon and to defray the current 
expenses of fairs ; provided, that agricultural fair corporations may also be  
organized by  three o r  more persons a s  i n  the case o f  other corporations, 
with all the rights, privileges and liabilities appertaining to such corporations 
under the corporation laws of this state, including such rights and privileges 
as are specified in this and the two preceding sections. [Civ. C. 1877, § 565 ; 
1879, ch. 8, § 1 ;  R. C. 1899, § 3202. ] 

780 



Building and Loan A.ss'ns. CI VIL CODE. §§ 4610-4612

C H A P T E R  1 9 .  

BUILDING AND LOAN ASSOCIATIONS. 

§ 4610. How formed. Any ten or more persons may form a corporation
for the purpose of doing business as a building and loan associat ion in the 
manner provided in this chapter and, except as otherwise provided, the provis
ions of articles 1 to 12, inclusive, of chapter 11, of this code, shall be applicable 
to such corporation. Such corporation may do business outside of this state 
if it shall have expressed its intention so to do in its articles of incorporation, 
and no foreign building and loan association, or corporation organized to 
do business as a building and loan association in any foreign state shall be 
authorized to transact any business as such corporation in the state of North 
Dakota until they shall have first deposited with the state treasurer lawful 
money of the United States or bonds, securities, or other evidences of in
debtedness owned and held by such foreign corporation in the amount of 
twenty-five thousand dollars, the sufficiency of said bonds or mortgages so 
deposited to be approved by the state treasurer ; and such moneys, bonds or 
securities so deposited shall be subject to assessment and the levy nnd collec
tion of taxes against the same in the same manner as if said property was 
owned and controlled by a resident of the state of North Dakota, and no 
business shall be transacted in the state of North Dakota by any such foreign 
corporation until they shall have deposited with the state treasurer the moneys 
or securities hereinbefore mentioned and secured the treasurer 's receipt for 
such deposit . The said moneys or securities so deposited shall be sm-rendered 
to the corporation depositing the same whenever they shall present the cer
tificate of the public examiner that all liabilities on the part of such corpora
tion to any citizen of the state have been fully discharged and not otherwise. 
[ 1899, ch. 31 ; R. C. 1899, § 3203. ) 

§ 4611. When capital stock paid in. Lien on shares. · Series. With
drawals. The capital stock of any corporation formed pursuant to this chap
ter shall be paid in at such times, in such amounts and at such places as the 
by-laws sha ll appoint ; every share of stock shall be subject to a lien for the 
payment r,!. unpaid installments and other charges incurred thereon under 
the provistons of the by-laws and the by-laws may prescribe the form and 
manner of enforcing such lien ; new shares of stock may be issued in lieu of 
shares withdrawn or forfeited. The etock may be issued in one or more 
successive series in such amounts as the board of directors or stockholders 
may determine and any stockholder wishing to withdraw from the corpora
tion shall have power to do so by giving thirty days ' notice of his intention 
to withdra,v, when he shall be entitled to receive the amount paid in by him 
and such proportion of the profit as the by-laws may determine, less all fines 
and other charges ; provided, that at no time shall more than one-half of 
the funds in the treasury of the corporation be applicable to the demands 
of withdrawing stockholders without the consent of the board of directors ;  
and that no stockholder shall be entitled to withdraw whose stock i s  held 
in pledge for security. Upon the death of the stockholder his legal repre
�entatives shall be entitled to rece ive the full amount paid in by him and lega l 
interest thereon after deducting all charges that may be due on stock. No 
fine shall be charged to a deceased member 's account after his decease, unless 
the legal representatives of such decedent assume the future payments on the 
stock. (1885, ch. 34, § 2 ; 1887, ch. 34, § 1 ;  1889, ch. 40, § 11 ;  R. C. 1895 , 
§ 3204. )

§ 4612. Loaning funds. The officers may hold stated meetings at which
the money in the treasury if equal to the amount of one share in stock in 
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such corporation shall be offered £or loan in open meeting and the stock
holder who shall bid the highest premium for the preference or priority 
of loan shall be entitled to receive a loan of the amount of the par value 
of one share of stock for each share of stock held by him. It is also further 
provided that any such corporation may loan any of the funds in its treasury, 
at such rates of premium and interest, and to any stockholder, at such times 
and in such manner, as shall be fixed or provided for by the terms of the 
articles of incorporation, charter or by-laws of such corporation, anything 
to the contrary herein contained, notwithstanding. Any loans that shall have 
heretofore been made by any building and loan association, organized under 
the laws of the state of North Dakota and pursuant to the terms of its articles 
of incorporation or by-laws, are hereby declared to be lawful and are not 
ultra vires or usurious ; provided, that the provisions of this article shall 
not apply to foreign building and loan associations doing bu siness within the 
state. [1885, ch. 34, § 4 ;  1887, ch. 34, § 3 ;  1899, ch. 32, § 1 ;  R. C. 1899, § 3205. ] 

May fix minimum premium at which money may be loaned. Co-operative Sav
ings & Loan Ass'n .  v. Fawlck, 11 S. D .  589, 79 N. W. 847. ( See section 4617. ) 

§ 4613. Loans evidenced by note, secured by tnortgage and pledge of
shares. Conditions of mortgage. For every loan made a note secured by first 
mortgage of real estate shall be given, accompanied by a transfer and pledge 
of the shares of the borrower. The shares so pledged shall be held by the cor
poration as collateral security for the performance of the conditions of such 
note and mortgage. The note and mortgage shall recite the number of shares 
pledged and the amount of money advanced thereon and shall be conditioned 
for the payment of the dues on such shares and the interest and premium 
upon the loan, together with all fines and payments in arrears, until such 
shares reach the ultimate par value of the shares of stock of the corporation, 
or the loan is  otherwise c anceled and discharged ; provided, that the shares 
without other security may in the discretion of the directors be pledged as 
security for loans to an amount not exceeding their value as adjusted at the 
last adjustment and valuation of shares before the time of the loan. If the 
borrower neglects to offer security satisfactory to the directors within the 
t ime prescribed by the by-laws his right to the loan shall be forfeited and he 
shall be charged with one month 's interest and one month 's premium at 
the rate bid by him, together with all expenses, if any, incurred ; and the 
money appropriated for such loan may be reloaned at the next or any sub
sequent meeting. [ R. C. 1895, § 3206. ]  

§ 4614. Loans may be repaid at any time. Option of borrower. A bor
rower may repay a loan at any time upon application to the corporation, 
whereupon, on settlement of his account, he shall be charged with the full 
amount of the original loan together with all installments of interest, premiums 
and fines in arrears, and shall be given credit for the withdrawing value of 
his shares pledged and transferred as security ; and the balance shall be 
received by the corporation in full satisfaction and discharge of such loan ; 
provided, that a borrower desiring to retain his shares and membership may, 
at his 'option, repay his loan without claiming credit for such shares, where
upon the shares shall be retransferred to him, and shall be free from any claim 
by reason of such canceled loan. If, however, the by-laws of the corporation 
prescribe a different manner and different terms upon which a loan may be 
repaid the repayment can only be made in accordance with such by-laws. 
[ 1885, ch. 34, § 5 ;  1887, ch. 34, § 4 ;  R. C. 1895, § 3207. ]  

Month ly payments  o n  stock cannot be applied o n  amount borrowed for which 
stock ls pledged. United States Saving & Loan Co. v. Shain,  8 N. D. 136, 77 N. 
W. 1 006 ;  Hale v.  Ca irns,  8 N. D. 145 , 77 N. W. 1010. 

D iscount of shares not a Joan and monthly payments must be deducted.  Clarke 
v .  Olson ,  9 N .  D. 364, 83 N. W. 5 19 .  

Whole sum becomes due upon fai l u re to make monthly payments of interest 
as agreed for period of  six months.  Yankton Bldg. & Loan Ass'n, v. Dowl ing, 10 
S. D. 535, 74 N. W. 43G.
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Amounts with which borrowing member is to be charged and credited on liquida
tion ot association. Hale v. Gullick, 13 S. D. 637, 84 N. W. 196. 

§ 4615. No premium deemed usurious. No premiums, fines or  interest on
premiums that may accrue to the corporation according to the provisions 
of this chapter shall be deemed usurious. [ 1885, ch. 34, § 6 ;  R. C. 1895, § 3208.] 

Is constitutional. Legislature bas right to except deallngs between such asso
ciations and stockholders from provisions of general usury law. Payment ot

bonus not usury. Vermont Loan & Trust Co. v. Whlthed, 2 N. D. 82, 49 N. W. 318. 
§ 4616. May purchase real estate. Every corporation may purchas/ at

any sale, public or private, any real estate upon which it may have a mortgage, 
judgment lien or other incumbrance or ground rent, or in which it may 
have any interest, and may sell ,  convey, lease or mortgage at pleasure real 
estate so purchased, and may purchase and hold such real estate and build
ings as may be necessary for its immediate accommodation in the transaction 
of its business. [ 1899, ch. 32, § 2 ;  R. C. 1899, § 3209. ] 

§ 4617. Minimum premium. Such corporation may in its by-laws fix a
per cent premium at less than which i t  will  not be obliged to accept loans. 
(1889, ch. 40, § 4 ;  R. C. 1899, § 3210. ) 

§ 4618. Loan fund. Uses prohibited. Not less than eighty-three per cent
of all monthly dues collected from the share holders of such corporation shall 
he put into a fund to be known as the loan fund, no part of which shall be 
used by the corporation for the purpose of paying its expenses, or the expense 
of carrying on its business, excepting interest, taxes and insurance. [ 1 889, 
eh. 40, § 5 ;  R. C. 1895, § 3211 . ]  

§ 4619. Investment of  unloa.ned funds. Any funds of  such corporation,
which shall remain unloaned for a period of more than thirty days and for 
which there is no sufficient demand, may be loaned or invested by the cor
poration under the provisions of its by-laws at any rate of interest allowed 
by law upon any security approved and accepted by the board of directors. 
[1889. ch. 40, § 7 ;  R. C. 1895, § 3212. ] 

§ 4620. Power to boITow. Such corporation shall have power to borrow
money under such restrictions and regulations as its by-laws may provide. 
(1889, ch. 40, § 8 ;  R. C. 1895, § 3213. ] 

§ 4621. Retirement of unpledged shares. The board of directors of such
<'orporation shall have power in its discretion to retire the unpledged shares 
of stock of such corporation at any time after the third year from the date 
of the issue of such stock and to enforce the withdrawal of the same in such 
manner and under such regulations as it may deem best for the interest of 
the corporation. It shall determine by lot or in  any other impartial manner 
which shares shall be thus retired, but no unmatured stock shall be retired 
while any matured stock remains in force .  [ 1889, ch. 40, § 9 ;  R. C. 1895. 
§ 3214. )

§ 4622. Voluntary withdrawals. The by-laws of such corporation may
provide for the voluntary withdrawal and cancellation at or before maturity 
of shares of stock not borrowed on ; provided, that such withdrawal and 
cancellation shall be pro rata among- the shares of the same series of stock. 
[1885, ch. 34, § 18 ; R. C. 1895, § 3215. ] 

§ 4623. Annual report. Contents. Any building and loan asso('iation doing
business in this state shall annually make a true and correct statement, 
verified by the oath of its president or secretary ,  sett ing forth its actual 
financial condition on the thirtieth day of June  of the current year, which shall 
be forwarded to the state examiner not later than the first day of August of 
the same year and shall contain the following information : 

1. The amount of authorized capital and the par value of each share of
stock. 

2. The number of shares sold during the year.
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3. The number of shares canceled and withdrawn during the year.
4. The number of shares in force at the end of the year.
5. A detailed statement of the receipts and disbursements during the year.
6. A detailed statement of the assets and liabil ities at the end of the year.
Such report shall also show the total amount received as dues on stock

under each separate class or kind of stock and all deductions therefrom for 
expenses, withdrawals, cancellations, forfeitures, refunded or otherwise, and 
the amounts, if any, of profits credited to stock or subject to such credit, 
the number of shares in force of each issue or series and the amount expended 
during the year in payment of salari�s of officers, clerks, agents and all other 
employes , the amount expended for traveling expenses, rent, postage, includ
ing telegraph and express charges, printing, books and stationery, office sup
plies, office furniture , advertising, commissions paid agents or other persons 
and all other items of expense. In addition such annual reports shall con
tain a statement of the business of the corporation for the preceding year, 
showing the amount of resources included in mortgage loans, the amount of 
loans on stock of the association, the amount of loans on other securities
specifying the kind of such securities, the amount of unpaid dues, fines .
premiums and interest, the amount due from agents, the amount due from
banks ,  the amount invested in real estate and obtained on foreclosure, the
amount invested in furniture and fixtures, the amount of cash on band and
the amount of all other resources of the association not enumerated heretofore :
and shall state as its l iabilities the amount received from stock subscriptions;
the amount due from stock delinquent in each class or kind of stock and th('
unpaid fines on such stock. the amount set aside as an expense fund from each
kind or class of stock .  the amonnt of undivided profits at the beginning
of the year, the amount received as interest, premiums, fees, fines or other
sources as profits duri ng  the year, the amount of such interest and interest
del inquent at the end of the year .  the amount of all bills payable and the
amount of al l  other l i abilit ies at t he close of the year. Within thirty days
from the fil in g of the report a statement of the assets and liabilities shall be
published a t  l east on ce i n  some newspaper in the c ity or town in which the
association has i t s  pri n c i pal p l a ce of busin ess. A l l  statements herein required
to be made shal l be un iform and in accordanc e with a form to be pres�ribed
by the state examiner, and sha l l  correctly show the proportion ,vbich the
entire expenses of the assoc iat ion for th e term reported bear to its gross
earnings for that term . All  reports required of building a nd l oan associations
organized under the l aws  of th i s  st a t e  a re a l so required of all foreign building
and  loan associat ions doing bus iness i n  th i s  state, and all the provisions of
this chapter rel a t ing  to such reports ,  the fil ing thereof and the fees therefor
shall a pply to su�h foreign bniltl i n g  and loan assoc i a t ions. [ R .  C. 1895, § 3216. )

§ 4624. Penalty for not making· report. Certificate of authority. If any
snch assoc i at ion sha l l  fa i l  to furn ish to the state examiner the report required 
h:v this ehapter at t h e  t ime  required. it shall forfeit the sum 
of twenty-fin dol l a rs for Pvcry day such report shal l  be delayed 
0 1· withheld and the at tonwy g-cncra l on th<' appl ica tion of the state examiner 
shall bri ng an action t o  recow 1· such penalty. After receiving such annual 
report the sta t e  examin er ,  i f  satisfied that such corpora tion bas compl ied 
wi th  a l l  the provis ions of this chapter  a nd is enti t led to do business in this 
stat e> ,  shal l  issue his cPrtificatc,  st a t ing- the compl iance with such provisions, 
a nd that  snch corpora tion is  ent i t l ed to do businPss in  this state, which certi
ficate sh a l l  hr in forc e for the period of one year. unless sooner rescinded as 
provided in this chapter. 'l'h e state exam i ner  sha l l  a lso i ssue such certificate 
to a donwstic co rporat ion ,  which commenced business at some intervening 
period i n  any  yea r wh i ch has compli ed with the law in regard to its articles 
of incorpora t ion and in a l l  othe i· respects ex cept the fi ling of such report. 
[ R. C. 1 895 .  § 3�17 . ) 
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§ 4625. Examination by state examiner. l'ee. It shall be the duty of the
state examiner, as often as he may deem necessary and at least once in each 
year, to examine every building and loan association incorporated under the 
laws of this state, and for that purpose he shall have and exercise over such 
corporation, its business, officers, directors and employes, all the power and 
authority conferred upon him by the laws of this state over banks and other 
moneyed corporations; provided, that he shall not have the power to suspend 
the operation of any such corporation, except in the manner provided in this 
chapter. The state examiner shall have the same supervision and control over 
the business within this state of foreign corporations of like kind, doing 
business in this state. Upon the completion of any examination of any as
sociation made by the state examiner or under bis direction, the association 
so examined shall pay to the examiner a fee to be determined as follows, 
viz: For the first one hundred thousand dollars of assets, a fee of twenty 
dollars, and for each additional one hundred thousand dollars of assets, or 
major portion thereof, an additional fee of ten dollars. [R. C. 1895, § 3218; 
1901, ch. 46; 1905, ch. 59.] 

§ 4626. Action against insolvent corporations; If it shall appear to the
state examiner from any examination made by him or from the annual report 
aforesaid, that any domestic or foreign building and loan association is 
violating the law, or that it is conducting business in an unsafe, unauthorized 
or dishonest manner, be shall by an order under his hand and seal of office 
addressed to such corporation direct compliance with the requirements of 
the law; and whenever such corporation shall refuse or neglect to make 
such report or account as may be lawfully required, or to comply with such 
order as aforesaid, the state examiner shall file a statement in writing with 
the attorney general, setting forth the facts or particulars in which such 
alleged violation or refusal consists, which statement shall be prima facie 
evidence of such violation or refusal, whereupon the attorney general shall 
institute such proceedings against such corporation as are provided by law 
m case of insolvent corporations, or such other proceedings as the occasion 
may require. It is further provided that in the event of the payment or 
foreclosure or redemption under foreclosure of any and all mortgages held 
by such insolvent foreign or domestic corporations, or their assigneeCJ, the 
amount paid for dues and premiums on stock pledged as security for such 
loan shall be credited on such mortgage and the obligation thereby secured. 
[1899, ch. 33; R. C. 1899, § 3219.J 

§ 4627. Conditions on which foreign corporations can do business in this
state. No foreign building and loan association or corporation shall do 
business in this state, until: 

1. It shall have first complied with the provisions of sections 4695 and
4697. 
. 2. It shall have obtained from the state examiner a certificate authorizing 
it to do business in this state. 
, Upon application by any foreign building and loan corporation or associa

tion to do business in this state, and thereafter whenever the state examiner 
shall deem it prudent for the public interest he shall examine into its finan
�ial condition and method of doing business and for that purpose, if he deems 
it necessary he may visit such corporation, or cause the same to be visited 
by a competent person appointed by him, and he may demand from such cor
poration or association, in advance, his fees and necessary expenses for making 
such examination and may refuse to make the same or to issue any certificate 
!IDless such fees and expenses are paid, and if a certificate has already been 
issued may rescind the same. For the purpose of making such examination the 
person making the same shall have free access to all the books and papers • 
of the corporation that relate to its business and to the books and papers 
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kept by any of its agents and may summon as witnesses and examine under 
oath the directors, officers, agents and trustees of any such corporation and 
any other person in relation to its affairs, transactions and condition. [R. C. 
1895, § 3220.] 

§ 4628. Oertiftcate to foreign corporation. If he is satisfied from such
examination that such corporation is solvent and its method of doing business 
is such as is likely to be beneficial to all of its members alike, he shall issue 
a certificate, authorizing it to do business in this state, if one is not already 
in force, which certificate shall be in force for one year, or until the ti.me 
required for the filing of the annual report unless sooner rescinded. [R. C. 
l 895, § 3221.]

§ 4629. Revocation of authority. If the state examiner is of opinion upon
examination or other evidence that a foreign building and loan association 
doing business in this state is in an unsound condition, or if it has failed to 
C'omply with the law, or if it, its officers or agents, refuse to submit to exam
ination, or to perform any legal obligation in relation thereto, he shall revoke 
<>r suspend its certificate of authority and shall cause notification thereof 
to be published three times, once in each week, for three successive weeks, 
in some newspaper published at the seat of government and shall mail a copy 
to such association or corporation at its home office and no new business shall 
thereafter be done by it, or its agents in this state while such default or 

· disability continues, nor until its authority to do business is restored by the
examiner. [R. C. 1895, § 3222.)

§ 4630. Selling stock of foreign corporation without authority, a misde•
meanor. Any officer, director or agent of any foreign building and loan
association, or any person whatever, who shall in this state solicit subscrip
tions to the stock of such association, or who shall sell or issue, or knowingly
cause to be sold or issued to a resident of this state any stock of such asso
ciation, while such association shall not hold the certificate of the state exam•
iner, authorizing it to do business in this state as herein prescribed, or before
such association has complied with all the provisions of this chapter or when
such association shall have been notified that its authority to do business
in this state has been revoked, as hereinbefore provided, shall be guilty of
a misdemeanor and upon conviction thereof shall be punished by a fine of
not less than one hundred dollars, nor more than five hundred dollars, or by
imprisonment of not less than ten days nor more than six months or by both
such fine and imprisonment, in the discretion of the court. [R. C. 1895, § 3223.]

§ 4631. Same. Domestic corporation. Any officer, director or agent of
any building and loan association incorporated under the laws of this state,
or any other person whatever, who shall sell or issue, or knowingly cause to
be sold or issued to any person any stock of such association, while such asso•
C'iation shall not have a certificate of the state examiner authorizing it to do
business as herein prescribed shall be guilty of a misdemeanor and upon con
viction thereof shall be punished by a fine of not less than one hundred
dollars and not more than five hundred dollars, or by imprisonment of not less
than ten days nor more than six months, or by both such fine and imprisonment
in the discretion of the court. [R. C. 1895, § 3224.J

§ 4632. Reincorporation not necessary. All corporations heretofore or
ganized in this state and doing business as building and loan associations
i.;hall comply with and be subject to all the provisions of this chapter and
shall be entitled to all the privileges and benefits thereof without reincor•
porating. [R. C. 1895, § 3225.)
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C H A P T E R  2 0 .

RIGHT OF WAY FOR TELEPHONE AND ELECTRIC LINES. 

§ 4833. Right of way for telephone lines. The board of county commis
sioners of any county, board of supervisors of any township, board of alder
men of any incorporated city, or board of trustees of any town or village in 
this state, may, when deemed for the best interest of their respective muni
cipal corporations, grant to any person, who is a resident of this state, or to 
any company or corporation, organized under the laws of this state, or to any 
company or corporation duly licensed to do business within this state, the 
right of way for the erection of a telephone line over or upon any public 
irrounds, streets, alleys or highways under the care or supervision of such 
board granting such right of way. Such right of way shall be granted sub
ject to such conditions, restrictions and regulations as may be prescribed by 
the board granting the same, as to what grounds, streets, alleys or highways 
said lines shall run upon, over or across, and as to the places where the poles 
to support the wires shall be located, and all grants of right of way for the 
<'onstruction of telephone lines heretofore made, in accordance herewith, by 
any board above mentioned, are hereby made valid. [1899, ch. 156 ; R. C. 
1899, § 3225a ; 1903, ch. 196.] 

§ 4634. Right of we.y for electric railways. The board of county commis
sioners of any county, board of supervisors of any township, or board of 
trustees of any town or village in this state may, when deemed for the best 
interest of their respective municipal corporations, grant to any person, 
persons, company or corporation the right of way for the construction and 
operation of an electric or other railway in, over or upon any public grounds, 
streets, alleys or highways under the care or supervision of such board grant
ing such right of way. [1905, ch. 153.] 

C H A P T E R  2 1 .

BANKING CORPORATIONS. 

§ 4635. Creation, organization and duties of banking board. The gov-
ernor, secretary of state and attorney general shall be and they are hereby 
made a board which shall be known as the state banking board. The gov
ernor shall be chairman of said board, the state examiner shall be ex-officio 
the secretary, and the attorney general shall be ex-officio the attorney for 
said board. A majority of the members of said board shall constitute a 
quorum. Said board shall hold regular meetings on the first Wednesday of 
each month at the executive offices in the state capitol at Bismarck, and 
special meetings at the call of the governor. Said board shall have charge 
and control of any and all associations organized for the purpose of carrying 
on the business of banking, and of all savings banks and trust companies 
organized under the laws of the state of North Dakota. Said board shall 
make such rules for the government of such corporations as in its judgment 
may seem wise and expedient, which rules shall not conflict with any laws 
of the state of North Dakota, or of the United States. It shall be the duty 
of_ the said board at each regular meeting to examine all reports made by
�1d banking associations, savings banks, and trust companies, of their con
dition, and all reports of regular and special examinations of such institutions 
made by the state examiner and filed with said board during the preceding 
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month, or such period as shall have elapsed since the last meeting of said 
board, and to approve or disapprove the same. Said board shall have the 
power to subpena witnesses, administer oaths, make orders and generally 
to do and perform any and all acts and things necessary to a complete perform
ance of the duty herein imposed and to enforce all of the provisions of this 
article, and for the purpose of enabling such board to perform the duties 
imposed upon it. the provisions of section 7572 of the revised codes shall 
be held to be appliC'nble to its proceedings. Any and all orders made by said 
board shall immediately become operative and remain in full force until 
modified, amended or annulled by such board or a court of competent juris
diction in au action to be commenced by the party against whom sueh order 
may have been issued. '

l
'hc said examiner shall file all reports of such banking

associations, savin�s banks and trnst companies made to or by him with the 
said board. Said board shall keep a full and complete record of all its pro
ceedings and of all orders made by it. The records of said board and any 
and all reports filed with it. shall. under proper restrictions. during regular 
business hours, be open to inspection aud examination by stockholders, de
positors. creditors and sureties on nny bonds of said corporations, or on the 
bonds of any officer or employe thereof. [1905, ch. 165, § l.] 

State banking law Is a proper exercise or the Internal police power ot tbe state. 
State ex rel Ooodslll v. Woodmansee, 1 N. D. 240, -IU N. W. 970. 

§ 4636. Who may form. Assorialions for carrying on the business of
banking under this chapter m11y b�· for111rd by any number of natural persons, 
not less thnn three, two-thirds of whom shall be residents of this state.

They shall enter into articles of association wl1icb shall specify in general 
terms the object for which the association is formed. and may contain any 
other provisions. not inconsistent with law. which the association may see 
fit to adopt for the regulation of its business and the conduct of its affairs. 
'l'hese arl'icles shall be signed and acknowledged by the persons uniting to
form the associ::ition and shall he filed in the office of the secretary of state. 

[1890. ch. 23, § 1; 1 93, (•h. :?.7, § 1; n. C. 1899, § 3226; 1905, ch. 165. § 2.) 
§ 4637. Organization certificate. Contents. '

l
'he persous uniting to form 

such an organization shall. under their hands. make an organization certificate 
which shall specifically state: 

1. 'l'he name assumrcl by snch association. which name shall not be the
name of any other bank in the state, nor of any bank heretofore incorporated 
in the state of No1·th Dakota or in the territory of Dakota. 

2. 'l'he place where t'hc business of discount and <leposit is lo be carried on.
3. 'l'he amount of the capital stock and the number of shares into which the

same shall be divided. 
4. '!'he names and plMes of residence of the shareholders and the number

of shares held by each of them. 
5. 'l'he period at which such bank shall eommence and terminate business.

[1890, ch. 23, § 2; 1893. ch. 27. § :?. : R. C. 1895, § 3227: 1905, ch. 165, § 3.] 

§ 4638. Acknowledgment and record. The org-anization certificate shall
he ackuowlc<lged before a c•lerk or some court of record, or a notary public, 
and slrnll br. toi:cthcr with the acknowled!!llll•nt thereof. authenticated by 
the seal of such court or notary. recorded in the office of the register of deed11 
in the connty whet·c such hank mny br established, and such certificiite thus
authenticated shall be truusmittrd to the sec1·etnry of state who shall record 
and carl'fnlly preserve lhc same iu his office. certify the facts to the state
<'xamincr and i�snc a certificate of authority to the corporation. (1890, ch. 
:!3. § 3: 1893, c·h. '].7. § 3: H. C. l 99. § 3228: 1905, ch. 165, § 4.) 

§ 4639. Powers. Upon making and filing nrticles of nssocintion and a.n
organization c•crtifi<·ate. the assoc·i11tinn shall bcC'omc as from the date of the
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execution of the same, a body corporate, and as such and in the name desig
nated in the certificate, it shall have the power : 

1. To adopt and use a corporate seal.
2. 'l'o have succession for a period of twenty-five years from its organiza

tion, unless it is sooner dissolved according to the provisions of this chapter, 
or unless its franchise becomes forfeited by some violation of law. 

3. To make contracts.
4. To sue and be sued.
5. To elect or appoint directors, two-thirds of whom must be residents of

this state, and by its board of directors to appoint a president and vice
president, who shall be members of said board, a cashier and assistant 
cashier and such other employes as may be required ; define their duties, 
require bonds of them and fix the penalty thereof ; dismiss such officers or 
any of them, and appoint others to fill their places. 

6. To provide by its board of directors by-laws, not inconsistent with the
laws of this state, to regulate the manner in which its stock shall be trans
ferred, its directors elected or appointed, its officers appointed, its property 
transferred, its business conducted and the privileges granted it by law 
exercised and enjoyed. 

7. To exercise by its board of directors, or duly authorized officers or
agents, subject to law, all such incidental powers as shall be necessary to 
carry on the business of banking, by discounting and negotiating promissory 
notes, bills of exchange, drafts and other evidences of debt, by receiving de
posits, by buying and selling exchange, coin and bullion, by loaning money upon 
real or personal security, or both ; but no association shall transact any busi
ness, except such as is incidental and necessarily preliminary to its organiza
tion, until it bas been authorized by the secretary of state to commence the 
business of banking, and the secretary of state may withhold from any asso
ciation his certificate authorizing the commencement of business, whenever 
he has reason to suppose that the shareholders have formed the same for any 
other than legitimate objects as contemplated by this chapter. 

8. No such association shall have or carry among its assets at any one
time loans dependent wholly upon real estate security, (and they shall only 
he upon first mortgages) in an amount exceeding one-half of its capital stock 
and surplus, and in selling or disposing of said loans so made upon real estate 
security, no such association shall have power to guarantee the payment or 
collection thereof, and any such guaranty made in violation of this provision 
shall not be binding upon such association, but shall be upon the person or 
officer making the same. [ 1899, ch. 28, § 1 ;  R. C. 1899, § 3229 ; 1905,  ch. 165, 
§ 5.]

§ 4640. Power aa to real estate. Banking corporations formed under this
chapter shall have power to purchase, hold and convey real estate for the 
following purposes and no other : 

1. Such as may be necessary for its immediate accomodation in the trans
�ction of its business, not exceeding twenty-five per cent of its capital stock, 
if over ten thousand dollars. and thirty per cent if the capital stock is ten 
thousand dollars or less, and any bank now doing business in this state and 
owning real estate within th€! meaning of this subdivision in excess of said 
amount, shall reduce the same by converting the excess into cash, or other 
bankable assets, within six months after the taking effect of this chapter. 

2 Such as shall be mortgaged to it in good faith by way of security for 
loans, or for debts previously contracted. 

3. Such as shall he conveyed to it in good faith in satisfaction of debts
previously contracted in the course of its dealings. 

4. Such as it shall purchase at sales under judgments ,  decrees, or mort
gages held by the association, or shall purchase to secure debts due to it ; 
but no association shall hold the possession of any real estate undermortgage, or 
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the title and possession of any real estate purchased to secure an indebt
edness, for a longer period than five years from the date of acquiring title 
thereto. And all real estate heretofore or hereafter conveyed by any such 
banking association shall be deemed to have been acquired, held and disposed 
of in conformity with the provisions of this chapter. [1899, ch. 28, § 2; R. C. 
1899, § 3230; 1905, ch. 165, § 6.) 

§ 4641. Capital proportionate to inhabitants. Hereafter no association
shall be organized under this chapter in cities, towns or villages containing 
one thousand inhabitants or less with a capital of less than ten thousand 
dollars; in cities, to,n1s or villages of over oue thousand, and not exceeding 
two thousand, with a capital less than twenty thousand dollars; in cities, 
towns or villages of over two thousand, and not exceeding three thousand 
inhabitants, with a capital less than thirty thousand dollars; in cities, towns 
or villages of ovet· three thousand. and not exceeding four thousand inhab
itants, with a capital of less than thirty-five thousand dollars; in cities, towns 
or villages of over four thousand. and not exceeding five thousand inhab
itants, with a capital less than forty thousand doll a I'S; and in cities. towns or 
villages of over five thousand inhabitants. witll a capital less than fifty 
thousand dollars. At least fifty per cent of the capital stock of every asso
ciation shall be paid in before it shall be authorized to commence business, 
the balance of which shall be paid in hy installments of not Iei-s than ten per 
cent of the capital stock, nt the cud of each succeeding month from the time 
it is authorized to commence business. 'l'he payment of each installment 
shall be certified to the secretary of state under oath of the president or 
cashier of the association. a cop_,. of whirh c•ertific•atc shall be filed with the
state banking hoard. For the purpose of this section. the population of the 
<:it.r . town or villac:e shall be determined by multiplying by four the total 
vote cast for member of congress at the last general election held in such 
city, town or villa{!C. Tbc rrsnlt shall be taken as the population of such 
city, town or villaf!e. No such associ�ition having been organized to transact 
lmliim•ss in a rertain city. town or villuge, and which may have sold or con
verted its business lo a nalion:il hank. or other banking business which is 
continued at the same place. shall be allowed to rcmovr its charter or 
articles of incorporation to and n•rommener business at another place; but 
wlwre it ran b1' c·lc•a1·l.v shown that a I.Junking association whi<'h has not 
c·hang<'d. sold or ronvcrtcd its business ns hcrcinheforc recited. is located at 
;\ plnC't' where there is not sufficirnt business for the profitable conduct of 
a bank. snC'h associntion may appl_v to the scrrclary of state for authority 
to r1•movr its hnsinC'S!i to some otlwr plaec within the state and to change 
its name if desired: a11d 11pou the approval of such application by the state 
banking board. the secrrtary or stale ma.v issue authority for such removal 
and chan{.?r; provided. that no such ai;sociation shall be allowed to remove 
its bnsiness to any city. town or ,·illng(• without having the full amount of 
rapital stor•k re(luirc•d tw this chapll'r for a new oc·ganization in such city, 
town or village. (1 !l7, ch. 31; R. C. 189!l, § 3231; 1901, ch. 29; 1905, ch. 165, 
§ 7.]

§ 4642. Certificate and authorization published. 'l'he association shall
cause the organiint inn rr1·tificate and the certificate of authority of the secre
tary of slate, issurd nndrr this ('hapter, to be published in some newspaper 
in the city or county where 1hc association is localed, for at least four consec
utive weeks next after 1hc issuing thereof. :ind proof of such p11blication 
to be fil<'d with the stntc banking board. [1890, ch. 23, § 7; 1893, eh. 27, § 7; 
R. C. 1 !l9, § 3232: 1903. ch. 165, § 8.)

§ 4643. Articles as evidence. A c.-crtificd copy of the articles of incorpora
tion or any hanking association. org:anized under the provisions of this chapter, 
may he used as rvidcnre in all rourls for or aj?ninst any person or such bank
ing association for or aguinst whom i-urh evidence is necessary, wbether on 
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civil or criminal trials. [1890, ch. 23, § 8 ;  1893, ch. 27, § 8 ;  R. C. 1899, § 3233 ; 
1905, eh. 165, § 9. ] 

§ 4644. Delinquent atockt how sold. Whenever any shareholder or his
assignee fails to pay any installment on the stock when the same is required 
to be paid, the directors of such association may sell the stock of the delin
quent shareholder, or as much thereof as is necessary to satisfy the debt, 
at public auction after having given three weeks ' previous notice thereof in 
a newspaper published and in general circulation in the city or county where 
the association is located to any person who will pay the highest price there
for, to be not less than the amount due thereon, with the expenses of the 
advertisement and sale, and the excess, if any, shall be paid to the delinquent 
shareholder. If no bidder can be found who will pay for such stock the 
amount due thereon to the association, and the costs of advertisment and sale, 
the amount previously paid shall be forfeited to the association, and such 
t:tock shall be sold as the directors may order within three months from the 
time of such forfeiture, and if not so sold it shall be cancelled and deducted 
from the capital stock of the association. (1890, eh. 23, § 9 ;  1893, ch. 27, 
§ 9 ; R. C. 1899, § 3234 ; 1905, ch. 165, § 10.)

§ 4645. Shares. Value. Liability of shareholders. The capital stock of
each association shall be divided into shares of one hundred dollars each, 
and be deemed personal property and transferable on the books of the asso
ciation in such manner as may be prescribed by the by-laws or articles of such 
associations ; but no transfer of such stock shall be valid against a bank or any 
creditor thereof, so long as the registered holder of such stock shall be liable 
as principal debtor, surety or otherwise to the bank for any debt which shall 
be due and unpaid ; nor in any ease shall any divided, interest or profit be paid 
on such stock so long as such liability continues, but such dividend, interest or 
profit shall be retained by such bank and applied to the discharge of such 
liabilities. Every person becoming a shareholder by such transfer shall, 
in proportion to his shares, succeed to all rights and l iabilities of prior 
holders of such shares, and no change shall be made in the articles of 
association by which the rights, remedies or security of the existing creditors 
of the association shall be impaired. [ 1890, eh. 23, § 10 ;  1893, eh. 27, § 10 ; 
R. C. 1899, § 3235 ; 1905, ch. 165, § 11.]

§ 4646. Capital stock, how increased or reduced. Any association formed
,mder this chapter, may by its articles of association, or by subsequent reso
lution or written agreement of holders of a majority of its stock, provide for 
an increase of its capital stock from time to time as may be deemed expedient, 
subject to the rules and limitations of this chapter, and upon approval of the 
state banking board. But no increase of capital stock shall be valid until 
the whole amount shall be paid in cash, and such payment certified under 
oath by the president or cashier of such association to the secretary of state, 
who shall give his certificate that the provisions of this section have been 
complied with and specifying therein the amount of such increase in capital 
�tock, and that it has been duly paid in as part of the capital thereof and 
file a copy of such certificate with the state banking board. Any association 
formed under this chapter may, by vote of its shareholders owning two-thirds 
of its stock, rednce its capital to any sum, not below the amount required 
by this chapter to authorize the formation of the association, but no such 
reduction shall be made until. the amount of the proposed reduction is reported 
to the state banking board and their approval thereof obtained in writing, 
and no such reduction shall be construed as affecting the liability of share
holders for any debts of the association incurred prior to such reduction, 
and every such reduction before the same shall become valid must be cer
tified to in the same manner as an increase of capital stock. (1890, eh. 23, 
§ 11 : 1893, ch. 27, § 11 ; R. C. 1899, § 3236 ; 1905, eh. 165, § 12.]
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§ 4647. How dissol�e�. Dutie� of state examiner: Any associati�n ?r•
ganized under the prov1s10ns of this chapter, may be dissolved by the d1str1ct 
court of the county where its office or priucipnl place of business is situated 
1ipon its voluntary application for that purpose. The application must be in 
wl'iting. and musl set forth that. at a meeting of the stockholders or members 
called £or that purpose, the dissolution was resolved upon by a two-thirds 
vote of all the stockholders or members. and that all claims and demands 
against the association have been satisfied and discharged. The application 
must be signed by a majority of the board of directors. or other officers 
having the management of the affail's of the association, and must be verified 
in the same nrnn11el' as a complaint in a civil nction. A certified copy of the 
application shall be filed with the stale examiner, or such state officer as is 
by law autbori1.ed to examine such association. within ten days after the filing 
of such application with the district court. If tbe conrt is satisfied that the 
application is iu conformity with this chapter, it mnst order the application 
to be filed, nnd thnt the <·lrrk gi,·c not less than thirty nor more than sixty 
cla;vs' notice of the application by publication in some newspaper published 
in the county, and if there al'C none snch. then by advertisement posted 
in fi\'e of the principal public places in the conuty. At any time before the ex
piration of the time of publication. any person mn,v file his ohjections t.o the 
11pplication. Before the final hearing nnd determination of the application, 
the state examiner shall nrnke a thot·ough exumination of the affairs of such 
assoc·iation, nnd file a C'Ct'tifiC'd statement of such examination with the clerk 
of court of the county where such opplieation is made. which statement 
::.hall h<' n part of the papers in the case. After the time of publication 
has expired the court may. upon fi,·e days' notice to the pc1-sons who have 
filed ohjcclions or without further notice if no objections have been filed. 
proceed to hear nnd determine thr npplication. and if all the statements 
the1·ciu made are shown to be I rm•. the court must declare the a11Sociation dis
solved. 1 o stockholder or officer of such association shall he allowed to 
withdraw from such assoc·iat ion. or surrender or dispose of his shares of 
stock after the filing or making of such application for dissolution and prior 
to the final determination of the c:asc·. l'pon the dissolution of such associa-
1 ion by the district court. the clerk of said rourt shall forthwith notify the 
:sr-cr<•tar.v of state of such dissl))11tion. hr sending a copy of the order of the 
(•ourt, aud s11id order and nolicr shall h<' filed b,· the secretary of state with 
the orii:6nal c•ert ifirttte of Ol'l,!Hni1.a1 ion. The ii J)p!ication, notices and pr9of
of p11blic•11tion. ohj!'rtions. if an.v. 1111<1 dl•1·!11rntion of dissolution, constitute
the jud�mrnt roll. and from th<• j11d�t11£'11t 11n appenl may be taken in the
si1me nnrnnrt· as in othrr nrtillt1S. '!'he' srerrt11ry of state shall immediately
c·1•rtif.v su(•h dissolution to th!' stat<' exnminC'r. [l !JO. ch. 23. § 12; 1893, ch.
'27. § 1'2: R. C'. lcl!J!'l. § 3:!:n: l!J0:3. c·h. ltif1. § 13.) 

§ 4648. Dividends. Surplus fund. Thr directors of an�· !lssociation or
g1111i7.l'd under this c•haptrr may. sc•rni-11nn11ally or annually declare a dividend 
or so m11ch of t lw net profits of thr nss<wiation as they shall deem expedient. 
hut <'nc·h iN,m(•inti(lu shall. hrrn1·<> th1• th•c·larntinn of n dividend, carry one
ti >nth nf its 11PI prnfits to i1s surplus fund until the same shall amount to 
lwr11ty Jwr r·Pnl of' its ea pita! stoPk. f 18!!0. eh. �3. § 13: 1893, ch. 27, § 13; 
H. ('. l�!J!l. § :J:.!:!K: l!lO;;, l'h. lfi,"1, � H.]

§ 4649. Qualification of directors. EWI'." din•C'lor 11111st own in his own
ril!ht llllll rl'laiu i11 his po��•·ssion and 1·011trol frN from hypothecation or 
plt•cll-{1' l'or 1111.,· d1·ht. :it !t•ust l!•n sh111·t•s of tlw 1·11pital stock of the association 
l'•>r wlii,·lt lw is a clin•dor: au,· dil't'(•tor \\'ho t·C'as1•s to be the owner and in 
possrssion nl' IPn shnr<'s of lht; �l<wk frpc and 11011-hypothccated, or who be
<•,rn11•,-; i11 n11.,· 111:111111·1· disiqunlifiP«l. shall th<'rPhy Vtll':tle his place. Every such 
rlin·,·tor wh1'11 Pl,·,·1Pd or appniut,·rl shall 1akt• :in oath that he will, so far
a� th,• <111t.v d,•n1h·,•s upu11 him. 1lilii?1•ntly anti hnu1•stly a<lminister the affairs 
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of such association, and will not knowingly violate or willingly permit to 
be violated, any of the provisions of this chapter, and that he is a bona fide 
owner of the number of shares of stock required by this chapter to become 
a director, standing in his own name on the books of the association, and that 
said stock is in his possession and control and not hypothecated or in way 
pledged as security for any debt. Such oath, subscribed by the director 
making it, and certified by the officer before whom it was taken, shall at once 
be transmitted to the state examiner to be filed in his office. [ 1890, ch. 23, 
§ 14 ; 1893, ch. 27, § 14 ; R. C. 1899, § 3239 ; 1905, ch. 165, § 15. )

§ 4650. No dividends, when. Bad debts. No association shall nor shall
any member thereof, during the time it shall continue its banking operations, 
withdraw or permit to be withdrawn, either in form of dividends or otherwise, 
any portion of its capital. If losses have at any time been sustained by such 
association, equal to or exceeding its undivided profits then on hand, no 
dividend shall be made ; and no dividends shall be made by any association 
while it continues its banking business to an amount greater than its net 
profits on hand, deducting therefrom its losses and bad debts. All debts 
due to an association made or continued in violation of any of the provisions 
of this article, shall be considered bad debts within the meaning of this 
section, and the state banking board is empowered, and it is made the duty of 
such board, to ascertain and designate such bad debts, to make and enforce 
such orders and to institute such proceedings as may be deemed necessary 
to dispose of the same or to convert them into good assets. [1890, ch. 23, 
§ 15 ; 1893, ch. 27, § 15 ; R. C. 1899, § 3240 ; 1905, ch. 165, § 16. ]

§ 4651. Rate of interest. Such association may demand and receive for
loans on personal security, or for notes, bills or other evidences of debt, dis
counted, such rate of interest as may be agreed upon, not exceeding the 
t1mount authorized by law to be contracted for, and it shall be lawful to re
ceive snch interest according to the ordinary usage of banking associations 
and for not more than one year in advance. [ 1890, ch. 23, § 16 ; 1893, ch. 27 ; 
§ 16 ; R. C. 1899, § 3241 ; 1905, ch. 165, § 17 . )

§ 4652. Regular and special reports. Penalties for failure to make. Every
banking association, savings bank and trust company organized under this 
chapter, shall make at least five reports each year to the state examiner, in 
such form as the state banking board shall prescribe ; such forms to be as 
nearly as possible like those prescribed by the comptroller of the currency 
for similar reports for national banks. Such report shall exhibit in detail, 
under appropriate heads, the resources and liabilities of the association at 
the close of the business on a past day by him specified, which shall ,  if 
practicable, be the same day for which similar reports are required from 
national banking associations within the state by the comptroller of the cur
rency of the United States. Each report must be verified by the oath of the 
president or the cashier and attested as correct by at least two of the directors, 
and must be transmitted to the examiner within seven days after receipt 
of the request for the same, and an abstract of the same in a form prescribed 
by the board shall be published, at the expense of the association, in some 
newspaper in the city, town or village where such bank is  located, and in 
�ase there is no such newspaper ,  then in any other newspaper in the county 
JU which such association is located. The state banking board shall also call 
�or a special report from any association whenever in  their judgment the same 
is necessary, in order to obtain full and complete knowledge of its condition. 
Every association which fails to make and transmit any report required in 
Pursuance of this section, shall forfeit and pay to the state a penalty of two 
hundred dollars for each delinquency. [ 1897, ch. 31 ; R. C. 1899, § 3242 ; 
1 905, ch. 165, § 18. ] 

§ 4653. Responsibility of shareholders. 'l'he shareholders of every asso
ciation organized under this chapter shall be individually responsible, equally 
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and ratably, and not one for another, for all contracts, debts and engage
ments of such assoc iat ion made or entered into to the extent of the amount 
of his stock therein at the par value thereof, in addition to the amount invested 
in and due on such shares. Such individual l iab ility shall continue for one 
year after any transfer or sale of stock by any stockholder or stockholders. 
[ 1 890, ch. 23, § 18 ; 1893 ,  ch. 27, § 18 ; R .  C. 1899,  § 3243 ; 1905, ch. 165, § 19. ) 

§ 4654. Loans on shares prohibited. No assoc iation shall make any loan
or d i scount  on the secu rity of the  sha res of i ts own stock ,  nor be the purchaser 
or holder of any such shares, unless such security or purchase shall be neces
sary to prevent loss upon a debt previously contracted in good faith, and stock 
so purchased o r  acquired shal l  within six months be sold or disposed of at 
public or private sale. If such stock is  not sold "·ithin the period last herein 
prov ided . t h e  sa m e  shal l be  ca nre l l'd a nd deduc ted from the capital stock 
of said assoc iat ion .  [ 1890, ch .  23 ,  § 19 ; 1893,  ch .  27 ,  § Ia ; R. C. 1899, § 3244 ; 
1 905, ch.  1 65, §, 20. ] 

§ 4655. Reserve fund. Each a ssoc i at ion sh a l l  a t  all times have on hand
in avai lable fu nds an amount which .  after deducting therefrom the amount 
due to other  banks ,  sha l l  equal  t"·enty per cent of its total deposits ; three
fifths of this  amount may cons ist of ba l ances clue to  the association from good 
solvent stat e or national banks or trust rompan i es .  which carry sufficient 
reserve to ent i t le them to act as  sneh depos i t ary banks, and are located in 
such commerc i a l  centers as  will fac i lita te  the purposes of  banking exchanges, 
and which depositary banks sha l l  haYe been fi rst approved by the state 
bankin g board.  and the remain i ng  two-fifths  of such reserve shall consist 
of actual cash on hand ; cash items shall  not be inc luded i n computing reserve, 
and no assoc iation shall carry as c a sh or cash i tems,  any paper or other matter 
except l eg i t imate bank exchange ,  which ,, i l l  be c leared on the same or next 
succeed ing  bus in ess day. Whenever the  aYa i l able funds, within the meaning 
of this section .  shall be below twenty per cen t of its deposits, such association 
sha l l  not  i n c rease i t s  l i nb i l i t irs by mak i n g  anv  new loans or discounts other 
than by disronnting or purcha si�g bi l ls  ·of e'x.change ,  payable at sight, nor 
make a ny diYidend of i t s  p rofi t s ,  unt i l  the requi red proportion between the 
a ggregate amoun t  of the  drposits a nd i t s  l awful  money reserve has been re
stored ; and the  state bank ing  board must not ify any association whose law
ful money rrserve sha l l  he be low the amount rrqu ired to be kept on hand. 
to make  good suth rese rn . and if such assoc iat ion shall fail to do so for a 
period of thi rty days a ft r r  such no t i c e .  the state banking board may impose 
a penalty of not  less than one Jmndrcd dol lars, or more than five hundred 
dollars. "·h i f'h  sha l l  hr col l e c t rd i n  the  same manner as other penalties pre
scribed in th i s  ehap ! Pr .  I lS fJ0 ,  ch . 2 3 ,  § 20 : 1893, ch .  27 ,  § 20 ; R. C. 1899, 
§ 3245 : 1 905. c h .  1G5 ,  § n. J  

§ 4656. Penalties, how recovered. All fi nes  and penalties herein provided
fo r, to "·h i ch  any 11 ssoc i a t ion unclrr th is  chapter may become subject, shall 
he  reronred on compl a i nt of the state examiner, b efore any court having 
comp f' t ent  jmisd i c t i on .  a nd a l l  fi nes a nd penal t ies  so established shall be 
paid in to  the st ate  t rra,rnry. [ 1 890,  ch. 23, § 21 ; 1893, ch. 27, § 21 ; R. C. 
1 S99 .  § 3246 ; 1 905 ,  ch .  165 .  § 22 . ]  

§ 4657. Limit of  loan to one concern. The total l iabi l ity to  any association
of any person . corp o ra t i on .  cornpan;\· or fi rm i n cluding in the liabilities 
of a corpora t i on  or firm the l i a bi l i t i e s  of the several members 
stoekholders or d i rectors thereof, fo r mo1wy borrowed, and paper of 
the same pa rties as makrrs thereof ,  pnrrhasecl, shall  not at any time exceed 
fi ft een per cent of the rapi tal stock of such assoc iation actually paid in, 
but  the d i scount  of hi l l s  of exchan ge drawn in  good faith against actual 
ex i st i n g  Ya l i 1 1 • s .  0 1 ·  l n n n s  1 1 pon  p rocl n e P  i n  t ransit or actually in store as collateral 
s0curity ; p roY icl cd .  that al l  paper relat ing to such transactions be made pay
able to and such paper  a n d  t h e  secnrity therefor, be and remain in the pos-
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session and control of such association until the advance or debt be paid, 
shall not be considered as money borrowed, and such association may dis
count commercial or business paper actually owned by the person negotiating 
the same without it being deemed an addition to the loans to said negotiator. 
[1890, ch. 23, § 22 ; 1893, ch. 27, § 22 ; R. C. 1899, § 3247 ; 1905, ch. 165, § 23. ] 

§ 4658. Penalty for violatio111. .Any officer of any banking association,
savings bank or trust company violating or knowingly permitting to be 
violated, the provisions of this chapter, not herein specially provided for 
shall upon conviction thereof, pay a fine of not less than fifty dollars nor more 
than five hundred dollars for each offense, to be recovered before any court 
having competent jurisdiction, and all fines and penalties so recovered shall be 
paid into the state treasury. [1890, ch. 23, § 23 ; 1893, ch. 27, § 23 ; R. C. 
1899, § 3248 ; 1905, ch. 165, § 24. J 

§ 4659. Penalty for false statements or entries. Every officer, agent or
clerk of any association organized under this chapter, who willfully and 
knowingly subscribes or makes any false statements or entries in the books 
of such association, or knowingly subscribes or exhibits any false paper with 
intent to deceive any person authorized to examine as to the condition of 
such association, or willfully subscribes or makes any false report, shall be 
guilty of forgery as defined in the penal code of the state of North Dakota 
and punished accordingly. (1890, ch. 23, § 24 ; 1893, ch. 27, § 24 ; R. C. 1899, 
§ 324ll.; 1905, ch. 165, § 25. J

§ 4l&0. Insolvent bank not to receive deposit. No banking association
shall accept or receive on deposit with or without interest, any money, 
bank bills or notes, or United States treasury notes or currency, or other 
notes, bills or drafts circulating as money or currency, when such banking 
association is insolvent. [ 1890, ch. 23, § 25 ; 1893, ch. 27, § 25 ;  R. C. 1899, 
§ 3250 ; 1905, ch. 165, § 26. ]

§ 4661. Penalty for violating last section. If any such banking associa
tion shall receive or accept on deposit any such deposits as aforesaid when 
insolvent, any officer, director, cashier, manager, member, party or manag
ing party thereof, who shall knowingly receive or accept, be accessory or 
permit or connive at the receiving or accepting on deposit therein or thereby 
of any such deposits as aforesaid, shall be guilty of a felony, and upon con
viction thereof, shall be punished by a fine not exceeding ten thousand dollars 
or by imprisonment in the penitentiary not exceeding five years, or by 
both such fine and imprisonment. [1890, ch. 23, § 26 ; 1893, ch. 27, § 26 ; R. C. 
1899, § 3251 ; 1905, ch. 165, § 27. ]  

§ 4662. Banking must be done in compliance with this chapter. Pene.lty.
No person excepting national banking corporations shall transact a banking 
business nor use the words bank, banking company or banker in any sign, 
advertisement, letter head or envelope or in any corporate or firm name, 
without complying with and organizing under the provisions of this  chapter. 
Any person violating the provisions of this section, either individually or 
as an interested party in any association or corporation, is guilty of a mis
demeanor, and on conviction thereof shall be fined not less than five hundred 
nor more than one thousand dollars, or imprisoned in the county jail not 
leas than ninety days, or both, in the discretion of the court. [ 1890, ch. 23, 
§ 27 ; 1893, ch. 27, § 27 ;  R. C. 1895, § 3252 ; 1905, ch. 165, § 28. ]

§ 4663. Forfeiture of franchise. Every association organized under this
chapter which shall refuse or neglect to comply with any requirements, law
fully made upon it by the state banking board, or by the state examiner, 
pursuant to this chapter, for a period of ninety days ( or for a lesser period if 
specified in the order) after demand in writing by such board or examiner 
is made, shall be deemed to have forfeited its franchise and any failure on 
the part of such association to comply with, or any violation of any of the 
provisions of this chapter, shall work a forfeiture of its franchise, and in either 
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case the attorney general, upon demand of the state banking board, must 
commence an action for the purpose of anulliog the existence of said associa
tion. [1890, ch. 23, § 28; 1893, ch. 27, § 28; R. C. 1899, § 3253; 1905, ch. 
165, § 29.] 

§ 4664. Examination of banks. Fees. Report to state banking board.
The state examiner shall be ex-officio superintendent of bauks. He shall, 
as often as shall be deemed necessary and proper by the state banking board, 
and at least once a year. duly examine every banking association, savings bank 
and trust company organized under tltis law, or the law of the state of North 
Dakota, for which he shall charge the association so examined a fee for each 
annual examination only and turn the same into the state treasury as follows: 
Associations of ten thousand dollars capital or less. a fee of twenty dollars; 
associations with a capital from twenty thousand dollars to thirty thousand 
dollars, twenty-6\'c dollars: associations with capital from thirty thousand 
dollars to forty thousand dollars, thirty dollars; associations with capital 
from forty thousand dollars to fifty thousand dollars, thirty-five dollars; as
sociations with capital from fifty thousand to sixty thousand dollars, forty 
dollars; nnd all assoriations having 11 cApital of sixty thousand dollars or 
over, fifty dollars. Ile shall have power to make a thorough examination 
into the affairs of the association, nod in so doing may examine any of 
the officers, agents, or clerks thereof, nuder oath, and he shall ascertain 
what arc the proper assets and accounts for such association to carry, and 
shall direct to be disposed of or charged ofl' any stock, bonds, notes, a�ounts 
or any assets of whatever nature which he deems to be improper or not for 
the best interest of said association. And he shall make a full and detailed 
report in writing of the ronditio11s of the association so examined, including 
therein a statement of an.v direction or recommendation made in conformity 
hP.rc11·ith. and of all matters and things relating to the general conduct of 
the association. nnd shall forthwith transmit the same to the state banking 
board. The state examiner shall not be directly or indirectly interested in 
a11y associ11tion organized 1t0dcr this <"hapter. (1 97, ch. 31; R. C. 1899, 
§ 3254: 1901, ch. 9-l: 1905. ch. 165. § 30.)

§ 4665. Oath of officers. ,l-;\'cry active officer of any hank organized under
this chapter shall, before entering upon the duties of his office, take and sub
scribe an oath thnt he will so far us the duty dcvoh·es on him, diligently and 
honestly administer the affairs of snC"h 11ssol.'i11tion, and that he will not know
in�l.v violate. or willingoly permit to he \'iolntc•d any of the provisions of this 
<·hnptl'r. All such 011ths shall he prl'si>11tl'd to the board of directors and a
synopsis lherl'of n•tordl'd in the director's rctord and then filed with the
slate banking board. I 1897. C'h. !31; H. C:. 1 !19. § 3255; 1905. ch. 165, § 31.) 

§ 4666. Bonds of officers and employes. .\II officers and employes o.f any
h1111ki11go asi;oc•iation. savinl!s bank 01· trust company shall, before entering 
upon thC"ir duti<.'s. furnish a good and sufficient bond to the association in such 
;,11111 1111(1 11po11 sm·h c•umlilioris as m11.v he 1·r,p1irNl hy the hoard of directors. 
,\II s11f'11 homls shall lw appro,·ed by th" hoard of directors of such association 
11ud shall he suhjcc•t to tlw appr,wnl of the stale hanking board. A record of 
1hr apprnn,I ol' �ud, honds h,v lh<• honrtl uf 1lirertors of mch association 
shall lw made on tltl' records of tl1e bank. and lhPn such bonds shall be filed 
with thr stale unnkinl! hoard. �toC'kholdrrs of snch banks shall not be 
1•li!.rihlP as hon1lsnw11 for s111·h ullit•1-r,;, 11 'fJ7. ch. :31; R. C. 1899, § 3256; 
l!l03. ch. 163. § 32.) 

§ 4667. Examination by directors. Report. It shall be the duty of the
l111nrd of dir1•1•tr,1·s in .J111111ar1· am! .Juli- of Piwh Yl'HI' to make a careful and 
thorou!!h 1•xanii11ation of the'nssPts of 'the hank. �xnminc stocks, checks, cer
tificnll-s nf' d1"p11sit aml 1·ashi,,r·s <·hel'ks. ,·,mnt cash. rxamioe loans and dis• 
1·ou11ts of <•1·,•ry nature,, with thP scc•11ritil.'s and collaterals belonging thereto, 
c·o111par1• tlu• at;gon•�nt<• with lhl' rcNirds aDd make a complete report of such 
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examination in such form as may be designated by the state banking board, 
with suggestions and criticisms, if in their judgment such are necessary, 
which report shall be spread on the records of the bank the same as the minutes 
of a regular meeting of the board of directors, and a duplicate thereof trans
mitted to the state banking board. [R. C. 1895, § 3257 ; 1905, ch. 165, § 83. ] 

§ 4668. Action against insolvent banks. The state banking board on
being satisfied of the insolvency of any banking association organized under 
the provisions of this chapter, or of the violation of any of the provisions of 
this chapter by any such association, after an examination of the same, shall 
forthwith take charge of such insolvent bank pending the action of the court. 
For that purpose it is made the duty of the board to appoint a temporary 
receiver, who shall qualify in such manner as may be directed in the order 
appointing him. Immediately upon taking charge the receiver shall prepare 
and 81lbmit a statement of the condition of the banking association to the state 
banking board, who shall thereupon institute an action against the associa
tion in accordance with the provisions of chapter 27 of the code of civil 
procedure. [1897, ch. 31 ; R. C. 1899, § 3258 ; 1905, ch. 165, § 34. ] 

§ 4669. Overdrafts. Any bank officer or employe who shall pay out the
funds of any bank upon the check, order or draft of any individual firm, cor
poration or association, which has not on deposit with such bank a sum equal 
to such cheek, order or draft, shall be personally liable to such bank for the 
amount so paid. [1905, ch. 165, § 35. ] 

§ 4670. List of shareholders to be kept and fl.led. The president and
cashier of every bank formed pursuant to the provisions of this chapter, 
shall at all times keep a true and correct list of the names of all the share
holders of such bank, with the amount of stock held by each, the time of 
transfer and to whom transferred, and shall file a copy of such list in the 
office of the county auditor and in the office of the state examiner on the first 
Monday of January and July in each year. [ 1905. ch. 165, § 36. ] 

§ 4671. Impairment of capital. If any portion of the capital of any bank
ing association is reduced without the approval of the state banking board 
or impaired for any purpose whatever, while any debts of the association 
remain unsatisfied, no dividend or profit on the shares of the capital stock 
of the association shall thereafter be made until the deficit of the capital is 
made good, either by subscription of the stockholders or out of the sub
sequently aecrning profits of the association. And, if at any time, it shall 
appear that the capital stock of any banking association has become impaired, 
the state banking board must immediately issue and enforce the necessary 
order restraining the declaring of dividends and requiring the deficit to be 
made good. [1905, ch. 165, § 37. ]

§ 4672. Assets not to be used in other business. No bank shall as prin
cipal employ its money or other of its assets, directly or indirectly, in trade 
or commerce, nor employ or invest any of its assets or funds in the stock of 
any corporation, bank, partnership, firm or association, nor shall it invest 
any of its assets in speculative margins of stocks, bonds, grain, provisions, 
produce or other commodities, except that it shall be lawful for banks to make 
advances for grain or other products in store or in transit to market. [ 1905, ch.
165, § 38. ) 

§ 4673. Banks exempt from attachment and execution. Every banking
association in this state shall be exempt from the legal process of attach
ment and execution. But if any bank fails, neglects or refuses to pay any 
valid final judgment or decree that may be rendered against it by any court of 
competent jurisdiction, not properly stayed by an appeal bond within the 
time prescribed by statute or order of court after rendition thereof, the state 
banking board shall declare such bank insolvent or in failing circumstances 
and shall forthwith cause a receiver to be appointed to wind up its affairs. 
[1905, ch. 165, § 39. ] 
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§ 467 4. . Insolvent, when. A bank shall be deemed insolvent :
l. When the actual cash market value of its assets is insufficient to pay

its liabilities. 
2. When it is unable to meet the demands of its creditors in the usual and

customary manner. 
3. When it shall fail to make good its reserve as required by law.
4. When it shall fail to comply with any lawful order of the state banking

board within any time specified therein. [ 1905,  ch. 165, § 40. ]  
§ 4675. Secretary t o  keep bank record. It shall b e  the duty o f  the secre

tary of the state banking board to keep a " bank record " wherein shall be 
recorded the name and location of each bank in the state, its capitalization 
and changes thereof, its officers, and its reserve agents, and changes of the same, 
and in docket form such other proceedings as may have been had relative to the 
same, by the state banking board, and by the state examiner. [1905, ch. 165, 
§ 41. ]

§ 4676. Repeal and saving clause. This chapter repeals all laws repug
nant to and inconsistent herewith ; provided, that this article shall not affect 
any offense committed or right accruing prior to July 1 ,  1905, but all such 
offenses or rights of action shall remain and be prosecuted under the law 
existing at the time such offense was committed or such right of action 
accrued. [1905, ch. 165, § 42. ] 

C H A P T E R  2 2 . 

ORGA...�IZATION AND MANAGEMENT OF ANNUITY, SAFE 
DEPOSIT AND TRUST COMPANIES. 

§ 4677. Formation. Any number of persons, not less than nine, not less
than three of whom must be residents of this state, may associate themselves, 
and become incorporated for the purpose of transacting business as an an
nuity, safe deposit, surety and trust company, upon complying with the pro
visions of this chapter, and any company so formed, and its successors, shall 
be entitled to the rights and privileges, and subject to the duties and obli
gations herein provided, and shall have perpetual succession. The provi
sions of chapter 11 of the civil code shall be applied to and be observed 
by persons organizing under this chapter, except as herein otherwise pro
vided, and except as to provisions thereof inconsistent with the provisions of 
this chapter. [ 1897, ch. 143, §§ 1,  2 ;  R. C. 1899, § 3258a. ] 

§ 4678. Capital stock. Minimum amount. Shares. The amount of capital
stock of any such corporation hereafter organized shall not be less than one 
hundred thousand dollars, and the same shall be divided into shares of one 
hundred dollars each. No such corporation hereafter organized shall be 
authorized to transact any business or exercise any powers as such until the 
aforesaid minimum amount of capital stock shall have been subscribed for, 
and not less than fifty thousand dollars thereof shall have been actually 
paid in, invested and deposited as hereinafter provided. Said fifty thousand 
dollars shall be invested in bonds of the United States, or of the state of 
North Dakota, or in the bonds of other states, which shall have the approval 
of the state auditor, and state examiner, or in the bonds or obligations of 
townships, school districts, cities, villages and counties within the state 
of North Dakota, which bonds or obligations have not been issued as a bonus 
for, or purchase of, or subscription to any railroad or other private enterprise, 
and whose total bonded indebtedness does not exceed five per centum of the 
then assessed valuation thereof ; or in bonds or promissory notes, secured by 
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first mortgages or  deeds of trust, upon unincumbered real estate, situated 
within the state o{ North Dakota, worth three times the amount of the obliga
tion so secured, and the deposit of such corporation shall not be permitted, 
at any time, to be less than fifty thousand dollars in amount, and not less 
than one-sixth of its capital stock. [1897, ch. 143, §§ 3, 4 ;  R. C. 1899, § 3258b.] 

§ 4679. Oerti1lcate of deposit. State treasurer's duties. Whenever any
such corporation shall have so invested fifty thousand dollars of its paid
in capital, and shall assign, transfer and deliver to the state treasurer the said 
securities and all evidences of such investment so made, he shall execute 
and deliver a certificate of such deposit ; and thereupon the said corporation 
tnay commence and carry on business under the provisions of this chapter. 
The stlte treasurer and his successors in office shall hold the said securities 
so deposited with him as collateral security for the depositors and creditors 
of said corporation, and for the faithful execution of any trusts which may 
lawfully be imposed upon or accepted by such corporation ; such corporation 
may from time to time withdraw the said securities from said state treasurer, 
or any part thereof, upon depositing with him other securities of equal amount 
and value and of the kinds specified in section 4668, and until otherwise 
ordered by a court of competent jurisdiction, the said state treasurer shall 
pay over to such corporation, the interest dividends which he shall collect 
upon such securities, and any such corporation having a larger deposit with 
the state treasurer than fifty thousand dollars shall be allowed at any time 
to withdraw its deposits in excess of said sum ; provided its whole deposit 
shall at no time be less than one-sixth of its capital stock. [1897, ch. 143, 
§ 5 ;  R. C. 1899, § 3258c ; 1903, ch. 202.]

§ 4680. Directors. Qualiilcations. Terms of office. All the corporate powers
of such corporation shall be exercised by a board of directors of not less than 
nine nor more than fifteen in number, and such officers and agents as they 
shall elect or appoint. A majority of such directors must be citizens of the 
state of North Dakota, and each director must own at least ten shares of the 
capital stock. The articles of association must state the names and residences 
of the first board of directors, of whom the first named one-third shall serve 
for a period of three years, the second one-third for a period of two years 
and the balance thereof shall serve for a period of one year from the date 
fixed for the commencment of such corporation. In case any of the persons 
so named shall not become stockholders to the amount required to qualify, 
or if they fail or refuse to qualify from any cause, the directors who shaU 
qualify may elect qualified stockholders to fill such vacancies, and thereafter, 
at each annual meeting of the stockholders, directors shall be elected to sen e 
three years in place of those whose terms shall then expire. [1897, ch. 143, 
§ 6 ;  R. C. 1899, § 3258d.]

§ 4681. Election of directors. Officers. Bonds. An annual election shall
be held at the principal office or place of business of the company, wl,foh 
must be within this state, upon a day to be fixed by the articlef4 of the asso
ciation, and notice of which election shall be given by publication at least 
ten days prior to such date, in a newspaper printed and published at the 
county seat of the county in which such company has its principal place of 
business, at which the directors provided for in section 4679 shall be elected, 
and in case of a failure to elect on that day or on a day to which such annual 
meeting may be adjourned, the directors whose regular terms do not then 
expire shall proceed to elect such number of directors, as shall have failed 
of election, and any Yacancy in the office of director may be filled by the board 
until the next annual meeting. The board of directors at their next meeting 
following the election of directors and after such directors have qualified, shall 
elect from their own number a president and vice president and such 
other officers as may be necessary to the transaction of their 
business. They shall define the powers, authority and duties of such officers 
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and employes by by-laws or resolutions, fix the conditions, form and amount 
of their bonds, and approve the same, but no such officer or employe shall 
enter upon the discharge of his duties until such bond shall have been so ap
proved and shall have been filed with the state examiner, and by him ap
proved. [ 1897, ch. 143 , § 7 ;  R. C. 1899, § 3258e. ] 

§ 4682. Corporate powers. Every corporation organized under the pro
visions of  this chapter, and qualified as provided by section 4679, shall have 
all the general powers and privileges of corporations generally as heretofore 
or hereafter provided by the general laws of the state of North Dakota, and 
in addition thereto, and without being required to further qualify under the 
laws relating to banking and insurance corporations, except as in this chapter 
provided, shall have special power and authority : 

1. To acquire, lease , purchase, own, hold, use and improve, mortgage, lease,
sell and convey such real estate and personal property as may be necessary 
for the convenient transaction of its business, and for the use and occupation 
of its officers, agents and employes, and the safe keeping and investment 
of: its assets, deposits and property held in trust. Any estate or interest in 
real estate which such corporation shall acquire under and by virtue of the 
foreclosure of any deed of trust, mortgage , or other security, or by the com
promise, compounding or settlement of any obligation or security, or other
wise, in the course of its legitimate business, whether as owner or trustee ,  
it may continue to own, hold, use, occupy, lease, bargain, sell and convey 
the same, as the directors may deem best for the interests of such company.  
or of the particular estate or trust to which the same belongs ; and to that 
end, it may become a purchaser at any foreclosure sale, or sale under decree 
or judgment, to which it is a party, as trustee or otherwise. But no part of 
its capital, accumulations, deposits, trust funds, property or security owned 
or held by such company, in trust or otherwise, shall be invested in real 
estate,  except as herein authorized, unless the same is done under and by virtue 
of a particular contract, agreement or instrument, or order, judgment or decree 
of court, which shall confer a special power or authority so to do , and then only 
with or to the extent of the moneys or funds thereby provided, and belonging 
to such particular trust ; and for the general transaction of its business, to 
make and deliver, and in like manner accept and receive all necessary and 
proper deeds, conveyances, mortgages, leases and other contracts and writings 
obligatory, and to have and exercise all necessary rights, franchises, muni
ments, estates, powers and privileges necessary to that end ; and such cor
poration is authorized to loan money and funds and secure such loans by 
mortgage ; and shall have the power to purchase notes, bonds, mortgages 
and other evidences of indebtedness, and other securities, and to convert the 
same into cash and into other securities. 

2. To take , accept and hold by the order, judgment and decree of any court
of reC,Jord in this state, or of any other state, or of the United States, or by 
gift, grant, assignment, transfer, devise , legacy or bequest from or with 
any public or private corporation, or persons whomsoever, any real estate 
or personal property upon trusts created in accordance with, or which shall 
not conflict with the laws of this state, or of the United States, and to execute 
and perform any and all such legal and lawful trusts in regard t() the same, 
upon the terms, conditions, limitations and restrictioDB, which may be de
clared, imposed, established by or agreed upon, in or by such order, judgment, 
decree ,  gift, grant, assignment, transfer, contract, devise , legacy or bequest. 
To accept from and execute for, or in behalf of, trusts for minors, and 
married women, in respect to their separate property, real or personal, and 
ante-nuptial settlements , or otherwise, to act for the purposes of transferring, 
issuing, registering, or countersigning the certificates of stocks, bonds, cou
pons, or other evidences of debt of any corporation, association , person , city. 
town, township, school district, state or other authority, or to receive or to 
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pay out moneys in redemption of the bonds, coupons or other evidences of 
indebtedness of such public or private corporations or persons. 

3. To take, accept and bold on deposit, for savings account or for safe
keeping, or in escrow, any and all moneys, bonds, stocks, and other securities, 
or personal property whatsoever, which any state, county, city, town, township 
or school district officer, or any corporation, public or private, person or per
sons, shall be authorized, permitted or required by law or otherwise to deposit 
in a bank or other safe deposit, or to pay into or deposit in any court of record 
in this state. .\nd when any officer, corporation, public or private, or any 
executor, administrator, guardian, assignee, receiver, trustee, or any person 
acting in a trust capacity of whatsoever nature, or any individual, shall be 
authorized, required or permitted by law or otherwise, to pay into or deposit 
in any court of record in this state any moneys, bonds, instruments in writing, 
stock or other securities, or personal property whatsoever, the same instead 
thereof may be paid into or deposited with any corporation organized and 
acting under this chapter, which shall be designated for that purpose by the 
court having jurisdiction of the subject matter, or by the person, corporation, 
tribunal or body owning or controlling the same. Whenever any executor, 
administrator, guardian, assignee, receiver, trustee, or any person acting in 
any trust capacity whatsoever, shall deposit any moneys, bonds, instruments 
in writing, stocks, or other securities, or any personal property whatsoever, 
belonging to his trust, with any corporation qualified and acting under this 
chapter, and shall take a receipt of such corporation therefor, he and his sure
ties shall thereafter be relieved from all liability therefor until the same shall 
again be delivered to him by such corporation ; provided, that any corporation 
organized under chapter 22, having a savings department, shall make _the same 
reports and be subject to the same examinations and be under the same 
restrictions as to their savings department as now provided by law for banks. 

4. To act as trustee, assignee or receiver, in all cases where it shall be
lawful for any court, officer, corporation or person to appoint a trustee, as
signee or receiver, and to be appointed, commissioned and act as administra
tor of any estate, executor of any last will or testament of any deceased 
person, or estate of any minor, or of the estate of auy lunatic, imbecile, 
spendthrift, habitual drunkard, or other person disqualified to manage an 
e�tate. And it shall be lawful for any court in this state, having jurisdiction 
of the estates or wills of such persons, either within or without this state, 
to appoint or commission any such corporation organized and acting under, 
and having qualified with all the provisions of this chapter, as such administra
tor, executor, guardian, trustee, assignee or receiver in all cases where, under 
the laws of this state, such court could lawfully so appoint and commission 
any natural person ; and in such cases no bond or other security or oath or 
other qualification shall be necessary to enable such corporation to accept 
such apopintment and trusts. 

5. To accept and receive deposits of money for general savings account,
for. safe keeping, or for investment, and to provide by its by-laws and regu
lations for the payment of interest or dividends thereon, for the investment 
thereof, and conditions for repaying or withdrawing the same, and when any 
such deposit may have been received from a minor the repayment of same to 
such minor or his order shall be a complete discharge of such corporation from 
any further liability therefor. To loan money upon such securities as may be 
deemed advisable by its board of directors, and to borrow money in like 
manner upon the security of its own property or credit. 

6. To act as attorney in fact for any public or private corporation, or per
son, in the management or control of real estate or personal property, its sale 
or conveyance, in the negotiation of and sale of mortgages or other securities, 
the satisfaction of and discharge of record of mortgages or other securities, 
the collection of rents, payments of taxes, and generally to act for and rep-
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resent corporations nnd persons under powers and letters of attorney, in all 
respects as a natural p<.'n.on could do. 

7. To make, compile and certify to abstracts of title of real estate, upon
IHll'h conditions nnd i.ubject lo such liability as may now exist or be hereafter 
created, by or under the laws 0£ this stnte relating to abstractors, and under 
such conditions nnd r<.'strictions 1111 mny be prescribed by its by-laws or by 
re olutions of its board of directors, to insure the validity and genuineness 
or titles to real property. 

8. To insure and guarantee tltc> fidelity noel faithful performance of the
unties of state, county, town hip, city, town ancl s<'hool district officers and 
employes; of the dc>po. itarie of public or other funds, and all persons, firms, 
companies or corporations who may require or nre permitted to make, execute 
or give bonds or undertnkinJ.,'8 with security, for tho faithful performance 
or any duty, and any court, board of auditors, board of commissioners, or 
tru tt!es. or any peNon or pen;ons who are now or shall hereafter be required 
to approve the sufficiency or any such bond or undertaking may accept 
1mch bond or undertaking nn<l approve the s11me, when tho conditions of such 
bond or undertaking are f:l'URronteed by a t·orporation duly organized, quali
fied and acting under the provision of this chapter, and all such corporations 
arc vested with full power nnd authority to guarantee such bonds and under
takings, and the certificate provided for in 1,ection 4679 shall, until revoked, 
be conclm,1vc eviclence or the qualification of such corporation, and of ita 
authority to become and be accepted us 1,uch surety; provided, that nothing 
herein conlluued shnll apply to bonds giv<'n in criminal actions. 

9. Wht•never any i;tlln or stuns of mom•y, or any real or personal property
shall hB\'O been rec1•1ved by, deposited with or con\'eyed to be held by such 
corporation, for savings or in\'estment account, or in trust under any of the 
provisions of subdivisions 1, 2, 3. 4 or 5 o( this section, 1,uch moneys or prop
l-'rty nod nil evidences of tht> investment of the same, and their accretions, 
must be kept by such corporation, 11cpllrnte and apart ancl readily identified 
from similar property or its own or of other persons, and the same shall 
not he liable for any debt or claim uguinsl said corporutiou, except for debts 
or clnims accruing to and in favor of the person or persons making such 
tlt•pm,its or creatin� su<'h trusts. or the beneficiaries thrreunder. (1897, ch. 
143, § 8; R. C. 189!!, § 325Sf; 1903, l'lt. 195, § 1.) 

§ 4683. Discretionary powers. The directors of any such corporation
shnll have dist•rc>tion11ry power to invrst oil moneys receiYed by it on deposit 
or in trust, and the im·estmcnt or deposit of which shall not be otherwise 
hm1ted or dirrctcd, m such 11ecuritit'S HR nre not hereinnfter expressly prohibited 
and it shall be hl'ld rcspon11ible to the owners, or cestui que trust of such 
moneys, for the \'Ol1tlity. rl'1rulnrity. 11uality. Ynlue and genuineness of all such 
investments and securities ut the timt' said investments are so made, and for 
the safe kcrping of the evidences nnd securities thereof. But if any special 
direction, limitation, agrccml'lll or trust is imposed upon, made or conferred 
in and by thr ordl•r, jud�ment, dreree, will or other document, contract, 
deed. conveyance or other written instrument, as to the particular manner 
in which or the particular t•h1ss or kinds of securities, funds or property, 
whether real or personnl, tlw same shall be invested in, then the said 
corporation shall follow and earry out such order, judgment, decree, con
tract, deed or written instruml'nt or instruction, nod in case of such special 
direction or limitalioo. such corporation shnll not be held liable or respon
sible for any loss, damage or injury which mny occur to or be incurred by any 
person or Cl•istui qu<> ln1Bt by reason of its proper performance of such trust 
as aforesaid. (18!>7, ch. 14:J, § S; H. C. 1809, § 3258g.] 

§ 4684. Power to accept trusts. It shall be lawful for any such cor
poration orp-anized. qualified and aetin't under the provisions of this chapter, 
to become the assignee under any assignment for the benefit of crenitors, 
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or to act as receiver, or to accept any other trust which it is authorized to 
aeeepi under this chapter, whether conferred by any person, corporation or 
court, without giving any bond or other security which would be otherwise 
necessary under the laws of this state, to enable a natural person to execute 
such trust. It shall be lawful for any such trust company to become the sole 
surety upon any bond or undertaking for or on behalf of any person, persons 
or corporation, in any suit, action or special proceeding, in any court in 
this state, where bond or undertaking shall be necessary under the laws of 
this state, or in any other matter, municipal or otherwise, where a bond or 
undertaking shall be required, without any other bondsman or surety, and 
without justification or qualification. In case where a bond or new sureties 
to a bond may be required by a judge of any court of this state, or by the pro
visions of any statute of this state, from any person, persons or corporation, 
acting in any trust capacity whatever, if the value of the estate or fund is 
so great that the judge of the court having jurisdiction of the proceedings 
deems it inexpedient to require security in the full amount prescribed by law, 
he may direct that any securities for the payment of moneys belonging to the 
estate or fund be deposited, subject to the order of such person acting in such 
trust capacity, countersigned by a judge of said court, with any trust company 
organized and qualified to do business under the provisions of this chapter. 
After such deposit has been made, said judge may fix the amount of the bond, 
with respect to the value of the remainder only of such estate or fund. [1897, 
ch. 143, § 8 ; R. C. 1899, § 3258h. ) 

§ 4685. When bond not required. Any such corporation, organized and
incorporated under the provisions of this chapter, having made the deposit 
and received the certificate of the state auditor as provided in section 4678, 
which shall hereafter be appointed to excute any trust, or to act as herein 
authorized in any capacity, by any court, or by any public or private corpora
tion, or by any person, and which shall accept and enter upon the duties of 
any such trust, shall thereafter be fully qualified to fully discharge and per
form such trust, without entering into or giving any sale bond, replevin bond, 
attachment bond, injunction or appeal bond, or other bond, undertaking, or 
security whatsoever, which a natural person would be required to furnish or 
enter into, in the progress of the execution of any trust, or in any suit, action or 
special proceeding, during the performance of any such trust, in any court in 
this state. ( 1897, ch. 143, § 8 ;  R. C. 1899, § 3258i. ] 

§ 4686. Transfer of trust. Any executor, administrator, guardian, trustee,
assignee or receiver, now or hereafter to be appointed, may resign his trust 
in favor of a corporation organized, acting and qualified under this chapter, 
and thereupon such corporation may be appointed, by any court having juris
diction of the subject matter of such trust, upon such terms and conditions 
as such court may prescribe. (1897, ch. 143, § 8 ; R. C. 1899, § 3258j . )  

§ 4687. Compensation. For the faithful performance of  any trust, duty,
obligation or service so imposed upon, conferred or accepted by any such cor
poration, it shall be entitled to ask, demand, and receive such reasonable com
pensation therefor as the same shall be worth, or such compensation as may 
have been or may be fixed by the contract or agreement of the parties, as 
well as any and all advances necessarily paid out and expended in the dis
charge and performance thereof, and to charge legal interest upon such 
advances unless otherwise agreed upon, and any compensation or commission 
paid, or agreed to be paid, for the negotiation of any loan, or the execution 
of any trust by any such company shall not be deemed interest within the 
meaning of the laws of this state. Nor shall any excess thereof, over any 
rate of interest permitted by law be decreed or held in any court of law or 
equity to be usury ; and such company shall have a lien upon all moneys, 
securities and all property of every description which may come into its 
possession while in the performance of such trust for the payment of all sums 
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due or to become due to it for sen-ices, expenses and advances, and the costs 
and expenses of enforcing SltCh payment. (1897, ch. 148, § 8; R. C. "1899, 
§ 3258k.)

§ 4688. Investment of trust funds. Any sum of money not less than one
h11i:i.dred dollat·s. which shall be collected or received by any such corporation 
in its trust capacity, and which money shall not be required for the purpose of 
such trust, or is not to be accotrnted for within one year from the date of 
such collection, receipt or deposit, shall be invested by such corporation, 
11s soon as practicable, and in such securities as are mentioned in section 
4678, and the net interest and profits of such investments, less the reason
able charges and disbursements of snid company in the premises, shall be 
nccountcd for and paid over as a part of such trust: and tile net accumulations 
of such interest and profits thereon shall likewise be invested and reinve sted 
as a part of such principal; and such investments shall be received and allowed 
in the settlement of such trust. (1897, ch. 143, § 9; R. C. 1899, § 32581.) 

§ 4689. Prohibited dealings. Indebtedness of agents. Such corporation
shall not loan its funds, rnoneys, capital, trust ftmds or other property 
whatsoever to any director, officer, agent or other cmploye thereof, nor shall 
any such director, officer, agent or other employe become in any manner in
debted to said company by means of any overdraft, promissory note, account, 
indorsement, guaranty or other contract ,1·hatsoever unless such indebtedness 
shall have been first approved or authorized by the board of directors, or an 
investment committee created by it, and such approval entered in the minutes 
of the proceedings of such board or committee, and any such director, agent 
or cmploye who shall become so indrbted to said company, contrary to the 
pro,·isions hereof. shall be deemed guilty of the crime of embezzlement to the 
amount of such indebtedness, from the time such indebtedness shall be created, 
and upon conviction thereof shall be punished in the manner prescribed by 
the laws of this slate fot· embezzlement o[ like amount. The execution and 
delivery of the official bond of such officer, agent or rmploye, or bis indorse
menl of commercial pape1·, however. shall not be considered as an indebtedness 
for the purpose of this section, [189i, ch. 143, § 10: R. C. 1899, § 3258m: 
l!l08. eh. 195, § 2.) 

§ 4690. Powers of court. Annual report. Any such corporation shall be 
subject at nil times to the further orders. judgments and <lecrees of any court 
of record from which or under which it shall ha,·p accepted any trust, appoint
ment or commission as 1o such trust, and shall render to such court such 
itemized and verified accounts. statements and reports as may be required 
by law, or as snrh courts shall order in relation to such particular trust. 
l t  shall also be subject to the general jurisdiction of the district court of the
count�, in which its principul plac<' of business is located. It shall render to
the state examiner. n full and detnilcd ,·crified account of its condition, on the 
first day of June. in each year and such further accounts, either total or partial,
01· in relation to any particular investments, trusts, funds or other business 
as the said state examiner may from time to time direct and request; and a 
condensed statement of sm·h annual report. approved by the state examiner, 
shall be published by the said corporation in n public newspaper, printed and 
published in the county iu whid1 its principal place of business is located, 
and if uoae. then in snch m•ws1rnpc1· as the state examiner shall direct. (1897, 
ch. 148. § 11; U. C.1 !19, § 325811.) 

§ 4691. Capital. Increase of capital stock. Increase of deposit. Re-insur
ance. En•ry such corporation. orgnuizrd under the provisions of this chapter. 
shall have the full amount of its subscribed <>apital stock paid in, within two 
years after commencement of hnsiness, and such payment may be made in S11ch 
installmrnts as may hl' pl'l'S<'ribrd in its hy-laws. or by resolution of its board 
of directors. nnd such capital stork may be increased from time to time by a 
majority vote of all the stol'l,holders of snch corporation, voting at any regu-
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larly called general or special election, in the notice of which election, the object 
thereof is fully set out, but no such increase of capital stock shall be valid 
unless paid in in cash, and certified to the state auditor in writing, and under 
oath by the president or secretary, or managing officer of such corporation. 
Whenever it shall appear to the satisfaction of the state examiner, from an 
examination of the business of such company, that the deposit made by it 
with the state auditor, as hereinbefore provided, is insufficient to insure the 
safety of its deposits, trust and contingent liabilities, and he shall make an 
order, as hereinafter provided, requiring an increase of such deposit, then such 
company may deposit with the state auditor, other and further securities of the 
kind, class and value designated in section 4678, in an amount sufficient to 
comply with said order. [1897, eh. 143, § 13; R. C. 1899, § 32580.] 

§ 4692. Duty of public examiner. It shall be the duty of the public ex
aminer, once in every six months, or oftener if required by the written, veri
fied information filed with him by any person interested in any trust with 
which such corporation may be charged, and without notice to the officers 
of such company, to make a full, true, complete and accurate examination and 
investigation of the affairs of such corporation and to assume and exercise 
over such corporation, its business, officers, directors and employes, all the 
power and authority conferred upon him over banking and other financial or 
moneyed corporations. If it shall appear to the state examiner from any 
examination made by him that said corporation has committed a violation of 
the law or that it is conducting business in an unsafe or unauthorized manner, 
or that the deposit made by it with the state auditor as hereinbefore provided, 
is insufficient to protect the interests of all concerned, then the state examiner 
shall, by an order under his hand and the seal of his office, and addressed to 
such corporation, direct the discontinuance of such illegal or unsafe practice, 
and to conform with the requirements of the law, or to make a further deposit 
with the state auditor in an amount sufficient to insure the safety of its trusts, 
deposits and liabilities. And whenever such corporation shall refuse to com
ply with any such order as aforesaid, or whenever it shall appear to the said 
state examiner that it is unsafe or inexpedient for any such corporation to 
continue to transact business, he shall communicate the facts to the attorney 
general, and thereupon he shall be authorized to institute such proceedings 
against any such corporation, as is now, or may hereafter be provided by 
law, in case of insolvent corporations or such other proceedings as the case 
may require. [1897, ch. 143, §§ 12, 14; R. C. 1899, § 3258p; 1903, ch. 195, § 3.] 

CHAPTER 23. 

EXISTING CORPORATIONS ELECTING TO CONTINUE UNDER THIS 

CHAPTER. 

§ 4693. Proceedings when existing corporations elect to continue. Any
corporation existing at the time of the taking effect of this chapter formed 
under the laws of this state, may elect to continue its existence under the 
provisions of the preceding chapters applicable thereto and it may at any 
time thereafter make such choice or election at any meeting of the stock
holders or members, or at any meeting called by the directors or trustees ex
pressly for considering the subject, if voted for by stockholders representing 
a majority of the capital stock or by a majority of its members; or it may be 
made by the directors or trustees upon the written consent of that number 
of such stockholders or members. A certificate of the action of the directors or 
trustees, signed by them and their secretary, with the seal of the corporation, 
when the election is made upon such written consent, or a certificate of the 
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proceedings of the meeting of the stockholders or members, when such election 
is so made, signed by the chairman and secretary of the meeting and a majority 
of the directors and trustees must be filed in the office of the secretary of state 
and thereafter the corporation shall continue its existence under the provisions 
of the preceding chapters which are applicable thereto and shall possess 
all the rights and powers and be subject to all the obligations, restrictions 
and limitations pr<>scribed thereby. [Civ. C. 1877, § 566; R. C. 1899, § 3259.) 

§ 4694. When individuals must comply with law on corporations. Any
person or association of persons now ·engaged in or that may hereafter engage 
in the construction of any railroad. street railway. telegraph or telephone 
lines, ditch for con\"Cying water, ot· other like work of internal improvement 
shall be required to comply strictly with all the provisions of the preceding 
chapters iu the same manner as corporations. so for as the same can be 
done. A failmc of any such person or association of persons to comply as 
aforesaid shall work a forfeiture of any and nil rights he or they may ha\'e 
acquired in accordance with law. (1879, ch. 10, § 4; R. C. 1895, § 3260. 

Persons obtaining credit ns assocla1 Jon not being so organized are individually
Hable ror debts ('Ontracted. \Ylnona Lumber Co. v. Church, 6 S. D. 408, 62 N. W. 
]07. 

CI-I1\ P'rER 2-!. 

FOREIG� CORPORATIONS. 

AaT1c1.i:: 1.-F11.1c: Co1•Y o,, Cu.,nTER. 

§ 4695. Foreign corporations can do business in this state, when. No for
eign corporation, nssociatiou or joint stock company. except an insurancr, com
pany. shall transact any business within this state, or acquire, hold or dispose 
of property, real or personal within this state, until such corporation shall ha\'e 
filed in the office of the secretary of state n duly authenticated copy of its char
te1· or articles of incorporation. and shall have complied with the proYi
sions of lbis chapter; provided. that the provisions of tltis chapter shall not 
apply to corporations c1·catcd for religious or charitable purposes solely nor 
to the holding and disposing or snrh real estate as n111y be acquired only 
by foreclosure or otherwise, in liquidation of mortgages or other securities 
by corporations whirh may not ha,·c complied with the provisions of this 
article. [C'i\". C. 1 77, § 507; H. C. 1895, § 3261; 1905, ch. 68.) 

C'on1ra<'IS entered ln1O b,:,fore compliance with statute not unenforceable and 
void: rorporatlon mar maintain action. Washburn Mill Co. v. Bartlett, 3 N. D. 1�. 

;;,1 N. W. (>.I.J: United States Savings & Loan Ass'n v. Shain, 8 N. D. 136, TI N. W.
JIJ<ll,: :S:alional ('ash Register C'o. v. WIIBon. !) N. D. U2. St N. W. 285; Lumber Co. 
v. C'hlldren or ll!rnel. i :--. D. �i;, ,:1 1'. \\". :.!0-"l: American Buttonhole Co. v. Moore, 
2 Dak. !?01, S N. \Y. 1a1: Fuller & Johnson Jlrfg. Co. v. Foster, 4 Dak. 329, 30 N.
\\". 11m: \\"right v. Lee. '.! S. D. :"i!lt:. ;;i :--. \Y. iOG; Root v. Sweeny, 12 S. D. 4.3, �
:--. w. J.lfl. (See section �min.)

§ 4696. Record. Such charti•r or art irlcs of incorporation shall be recorded
in a book to be kept by the secretary or slate for that purpose. [Civ. C. 1877, 
§ 568: R. C. 1899. § 3262.)

§ 4697. Appoint secretary of state attorney for service. Such corporation.
i:ssoeintion or joint, stock company slrnll b�• a duly executed instrument filed 
in the offirc of the secretary of state constitute and appoint the secretary of 
state and his snrc>essors its trnP and lawful attorney upon whom all process in 
any action or prorce<ling against it. may be served and therein shall agree 
that any process which may he served upon its said attorney shall be of the 
same force and validity as if ::;erved npon it personally in this state and that 
such appointment shall continue in force irrevocable so long as any liability 

800 

8



Foreign Corporations. CIVIL CODE. §§ 4.698-1700

of the corporation, association or joint stock company remains outstanding 
in this state. Service upon such attorney shall be deemed sufficient service 
upon the corporation, association or joint stock company. Whenever pl'Ocess 
against any foreign corporation, association or joint stock company, doing 
business in this state, shall be served upon the secretary of state he shall forth
with mail a copy of such process, postage prepaid, and directed to such cor
poration, association or joint stock company at its principal place of business, 
or if it is a corporation, association or joint stock company of a foreign country, 
tc, its resident manager in the United States, or to such other pc1·son as may 
have been previously designated by it by written notice filed in the office of the 
secretary of state. As a condition of valid and effectual service the plain
tiff shall pay to the secretary of state at the time of the servirc tlle snm of 
two dollars which the plaintiff shall recover as taxable costs if he prevails 
in his action. The secretary of state shall keep a record of all surb process 
which shall show the time and hour of service. [Civ. C. 1877, § 560; 1885, 
ch. 36, § 1; R. C. 1895, § 3263.] 

Attachment may Issue against It. Finch v. Armstrong, 0 S. D. 255, GS N. W. 
i40. 

§ 4698. Liability of officers, etc., for failure to comply. .Any fnilure to
comply with the provisions of the last three sections and with section 3116 of 
this code shall render each and every officer, agent or stockholder of any cor
poration, association or joint stock company failing to comply therewith, 
jointly and severally liable on any and all contracts of such corporation, 
association or joint stock company made within this state dnriug the time 
such corporation, association or joint stock company is so in default. (1890, 
ch. 193, § 1; R. C. 1895, § 3264.] 

§ 4699. Failure to comply renders all contracts void. Every cont1·act made
by or on behalf of any corporation, association or joint stock company, doing 
business in this state, without first having complied with the provisions of 
section 4463, if an insurance company, or with the provisions of section 4695 
and 4697, if other than an insurance company, shall be wholly YOid 011 hchnlf 
of such corporation, association or joint stock company and its assigns, but 
any contract so made in violation of the provisions of this section ma.v be 
enforced against such corporation, association or joint stock company. [R. C. 
1895, § 3265.] 

May be prevented rrom exercising franchise by state. Wright v. Lee, :? S. D. 500, 
51 N. W. iOO. 

Right to do business cannot be raised or determined collaterally. Wright v. 
Lee, 4 S. D. 237, 55 N. W. 931. 

Failure to comply with statute cannot be taken advantage or by corporation. 
Foster v. Lumber Co., 5 S. D. 57, 58 N. W. 9. 

Attachment by foreign corporation will be dissolved. Bradley, Metcalf & Co. v. 
Armstrong, 9 S. D. 2G7, 68 N. W. 733 . 

• .\RTICLE 2.-DUTIES OF DOMESTIC ConrORATIO:-.s. 

§ 4700. Regulating domestic corporations. Whenever any co1·pol'nlio11
organized under the laws of the territory of Dakota or state of North Dakota 
shall fail or neglect for one year to transact its usual and corporal!" business 
within this state, or shall fail or neglect for one year to keep and maintain 
a public office at its principal place of business within this state for the trans
action of its usual and regular business. and shall not ,vithin surh year by a 
duly executed instrument filed in the office of the secretary of state constitute 
and appoint the secretary of state and his successors, its trn!" And lawfnl 
agent and attorney, upon whom all process in any action or procc!"ding" n1?ninsl 
it may be served, and agree therein that any process which may be served on 
its said agent and attorney shall be of the same force and validity as if served 
upon it personally within this state, and provide therein that such oppointm<>nt 
shall continue -in force irrevocable so long as any liability of th<' corpor11tin11 
remains outstanding in this state, such corporat.ion shall be tkrnwd 
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to have abandoned and forfeited its franchise, and shall not there
after commence or maintain any action in any of the courts of this 
state; provided, that any such corporation may file such instrument within 
thirty days after this article shall take effect and be in force. [1897, ch. 73, 
§ 1; R. 0. 1899, § 3265a.) 

§ 4701. Secretary shall keep record. Upon the filing of such instrument 
in the office of the secretary of state, service on such secretary as the agent 
and attorney of the corporation shall be deemed sufficient service on the cor
poration, and such secretary shall forthwith mail the process so served to some 
officer or director of the corporation if he shall know the post office addreBS of 
any such officer or director, or to such person as may have been previously 
designated by the corporation, by written notice filed in the office of the secre
tary of state, and the secretary shall keep a record of all such proce�, which 
shall show the day and hour of such service. As a condition of valid service, 
the plaintiff' shall pay to the secretary of state at the time of service the sum 
of two dollars, which shall be taxed as costs and recovered by him if he prevail 
in the action. (1897, ch. 73, § 2; R. C. 1899, § 3265b.] 

CHAPTER 25. 
NATURE OF PROPERTY. 

§ 4702. Ownership defined. The ownership of a thing is the right of one
or more persons to possess and use it to the exclusion of others. In this code
the thing of which there may be ownership is called property. [Civ. C. 1877,
§ l 59; R. C. 1899, § 3266.) 

§ 4703. What may be owned. There may be ownership of all inanimate 
things which are capable of approprintion or of manual delivery, of all domes
tic animals, including dogs, of all obligations, of such products of labor or 
skill, as the composition of an author, the good will of a business, trade-marks 
and signs and of rights created or granted by statute. [ Civ. C. 1877, § 160; 
1891, ch.101, § l; R. C. 1899, § 3267.] 

Good will or business, property which may be transferred. Mapes v. Metcalf, 10 
N. D. 001, 88 N. W. il3.

Secret code property which may be owned. Simmons Hardware Co. v. Waibel,
1 S. D. 488, 4i N. W. 814. 

§ 4704. Wild 8Jl.i.maJs. Animals, wild by nature, are the subjects of owner-
11hip while living, only when on ihe land of the person claiming them, or when
tamed, or taken and held in possession, or disabled and immediately pursued.
[Civ. C. 1877, § 161; R. C. 1899, § 3268.] 

§ 4706. Property classified. P1·operty is either:
1. Real or immovable; or, 
:!. l'c•rsonnl or movable. [ Civ. C. 1877. § 162: R. C. 1899, § 3269.] 
§ 4706. Real defined. Real or immovable property consists of: 
1. Land. 
2. That which is affixed to land. 
3. That which is incidental or appurtenant to land. 
4. That which is immovable by law. [Civ. C. 1877, § 163; R. C. 1899,

§ :1270.] 
§ 4707. Land defined. Land is the solid material of the earth. whatever 

may be the ingredients of which it is composed, whether soil, rock or other 
suhstan<'e. [Ch·. C. l 77. § l(i+; R. r. 1899. § 3271.] 

§ 4708. Fixtures. A thing is deemed to be affixed to land when it is 
11ttached to it br roots. ns in the cnsc of trees. vines, or shrubs; or imbedded in 
it, as in thi:> c·11sc of walls, or prrmnnently resting upon it, as in the case of 
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buildings; or permanently attached to what is thus permanent, as by means of 
cement, plaster, nails, bolts or scr,!ws. [Civ. C. 1877, § 165; R. C. 1899, § 3272.J 

Tenant may not remove artfcJp.s ot property affixed to demised realty after ex• 
plratlon of lease. Sweet v. Myers, 3 S. D. 324, 53 N. W. 187. 

Articles affixed to realty by tenant become property of owner ot realty if not 
removed before expiration ot lease. Ibid. 

Fixtures may be given legal character of realty or personalty by agreement. 
Myricb v. Blll, 3 Dak, 284, 17 N. W. 268. 

§ 4709. Appurten&nces. A thing is deemed to be incidental or appurtenant
to land, when it is by right used with the land for its benefit, as in the case of 
a way or water course, or of a passage for light, air or heat from or across the 
land of another. Sluice boxes, flumes, hose, pipes, railway tracks, cars, black
smith shops, mills and all other machinery or tools used in working or devel
oping a mine are to be deemed affixed to the mine. [Civ. C. 1877, § 166; 
R. C. 1899, § 3273.J

§ 4710. Personal property defined. Every kind of property that is not
real is personal. [Civ. C. 1877, § 167; R. C. 1899, § 3274.] 

Choses In action personal property. Sykes v. Hannawalt, 5 N. D. 335, 65 N. w. 
682. 

CHAPTER 26. 

OWNERSHIP. 

ARTICLE 1.-0WNERS, 

§ 4711. Ownership. Limitation. The legislative assembly can pass no law
interfering with the primary disposal of the soil. All property in this state 
has an owner, whether that owner is the United States or the state, and the 
property public; or the owner an individual, and the property private. The 
state may also hold property as a private proprietor. [Civ. C. 1877, § 168; 
R. C. 1899, § 3275.]

§ 4712. Land below high water mark. The ownership of land below ordi
nary high water mark and of land below the water of a navigable lake or 
stream is regulated by the laws of the United States or by such laws as under 
authority thereof, the legislative assembly may enact. The state is the owner 
o{ all property lawfully appropriated or dedicated to its own use; and of all 
property of which there is no other owner. [ Civ. C. 1877, § 169; R. C. 1899, 
§ 3276.]

§ 4713. Who may convey. Any person, whether citizen or alien, may take,
hold and dispose of property, real or personal, within this state. [Civ. C. 1877, 
§ 170; R. C. 1899, § 3277.]

Allen may hold mining property. Gorman Mining Co. v. Alexander, 2 S. D. 557, 
51 N. W. 346. 

ARTICLE 2.-INTERESTS J;. PROPF.RTY. 

§ 4714. Ownership classifted. The ownership of property is either:
1. Absolute; or,
2. Qualified. [Civ. C. 1877, § 171; R. C. 1899, § 3278.]
§ 4715. Absolute ownership. The ownership of property is absolute when

� single person has the absolute dominion over it, and may use it or dispose of 
1t according to his pleasure, subject only to general laws. [Civ. C. 1877,
§ 172; R. C. 1899, § 3279,)

§ 4716. Qualifted ownership. The ownership of property is qualified:
1. When it is shared with one or more persons.
2. When the time of enjoyment is deferred or limited; or,
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3. When the use is restricted. (CiY. C. 1877. § 173; R. C. 1899, § 3280.]
City purchnslng property for perunlary conslderallon named In deed, takes

absolute lille althou_i.:-h deed recites It Is understood premises are for cit:, hall pur
poses only. City of Huron v. Wilcox. 17 S. 0. G2J, !l K. W. 88.

§ 4717. Sole ownership. 'l'he owue1·sl1i1, of property by a single person
is designated as a sole or seYerul ow11crship. [Civ. C. 1877. § 174; R. C. 1899, 
§ 3281.]

§ 4718. Ownership by several. The ownp1•�hip or pro1wrty by several per-
sons is rit hC'r: 

1. Of joint interrsls.
2. Of partnership interests: or,
3. Of interrsts in common. [Civ. C. l n77. § 175; R. C. 1 99, § 3282.)
§ 4719. Joint tenancy. A joint interest is one ownc<l by several persons

in equal shares by a iitlr crealcd by a singll' will or transfer. when expressly 
declared in th" will or transfer to be a joint tenancy, or when granted or 
devised to executors or trustees as joint trnants. [Civ. C. l 77, § 176; R. C. 
18!19. § a:2 :-l.J 

§ 4720. Partnership. A partnership intc1w,t is one owned by several per
sons in partnership for pa1·tnership plll'posrs. l Ci,·. C. 1877. § 177; R. C. 1899, 
§ 3281.]

§ 4721. Common tenancy . •  \n i11trr,·st in t·nrumnu is ow• owned by several
persons not in joint ownership or pal'tnership. [Ch·. C. J 77. § 178; R. C. 1899, 
§ 3285.]

§ 4722. Definition. En•ry intarst ('rt•alC'd in faYot· of several persons in
their own rig-ht is an ini<'l'PSl in comm<>11. unhss a<•cp1ircd hy lhem in partner
ship t'or partn, 1·ship purpos<•s. 01· 111ilPiss dP<0l11l'<'d in its crN1tion to be a joint 
intrrC'st ns Jll'O\'id,,d i11 SPdion -H]!l, rciv. \'.]�Ti.§ 179; RC. 1899, § 3286.) 

§ 4723. Commencement and duration. In rrs1wd l<> thl' time of enjoy-
ment an intrresl iu property is either: 

1. Present or futnre: and.
2. PC'rpC'lual or limited. [Ch·. C'. 1877. § 180: TI. f'. 189!1. § 3287.]
§ 4724. Present. A prrsrnt inll'n·st c•11titlr;; the owner to the immediate

possession of the prop,·rly. [('i,·. C. 1 77. § 181: H. l'. 1 !l!l. § 3288.) 
§ 4725. Future. 1\ fut11rr iulrrN,t rntitl1•s th" nwurr to the possession

of the property only at a fnlm·c p1•riod. [Ch·. C'. 1877, § 182; R. C. 1899, 
§ 3289.)

§ 4726. Perpetual. .\ p.?rprttrnl int1•rP•t has a dnrntiou equal to that of
the property. [('iv. C. 1877. § ]8:L R. ('. 1$!l!l. § :3:WO.] 

§ 4727. Limited. .\ li111it,•d i11tr•rPst lw,-; n <l11rntin11 less than that
of the propert.,·. [('h·. C'. 1877. § 18.J.: H. r. l !l!l. § 3291.) 

§ 4728. Future estates classified. A futL1re interest is either:
J. Vested: or.
:!. C '11nti11!!1°at. [('i,·. ('. 1-Sii. § 1 :i: H. C'. 11\!'l!). § 32!'J:!.l

§ 4729. When they vest. A fu1urc• intrrrsl is v<'st<'d when there is a person
ia brin!! who-wn11ld han• a 1·i;d1t. d1•fr11sihll· or indl'fcnsihlr. to the immediate 
pr>ssPs<;ion of th<' pro1w1·t.v upon th<' e,•asin!.!' of the immediate or precedent
interest. [f'h·. C'. 1877. § 18G: 1.. ('. ]8!l!l. § 32!l3.) 

§ 4730. How contingent. A fut111·e in!PrPst is rontin�ent while the person
in "horn m· tlw 1 °,·L•nt upon whirh it is limit1,d to take rffect. remains uncertain.
[('iv. c. 1877. § 187: H. <'. 1S!J!J, § 3:!!!4. l

§ 4731. Alternative contingencies. Two or more future interests may be
t'r•·all'll tn tak,• ,,ir .. ,,1 in th,• alll•rnnlivr. sn !Ital if th<• first in order fails to vest, 
the ru•xt in Sll<'('Cssion i,hnll hL• substituted for it and take effect accordingly. 
[C'h·. ('. 1:--77. � J-,1-: IL c·. li°'!J!l. § 3:!!J;;.J 

§ 4732. Not void. �\ fut nre inll'l'Plil is not Yoid merely because of the im
proba bi lit,v of the r•onting-1•nc·y on which it is limited to take effect. [Civ. C. 
1877. § J:-,11: 1:. c·. J<;!J!J. § ;3:!!lu.J 
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O tntersh ip. CIVIL CODE. §§  4733-4745

§ 4733. Posthumous heir. When a future interest is  limited to successors,
heirs, issue or children, posthumous children are entitled to take in the same 
manner as if living at the death of their parent. [ Civ. C. 1877 , § 190 ;  R. C. 
1 899, § 3297. ] 

§ 4734. Future estates pass. Futme interests pass by succession, will and
transfer in the same manner as present interests. [Civ. C. 1877, § 191 ; R. C. 
1899, § 3298 . ]  

§ 4735. Possibilities. A mere possibility, such as the expectancy of an heir
apparent, is not to be deemed an interest of any kind. [ Civ. C. 1877, § 192 ; 
R. c. 1899, § 3299 . ]

§ 4736. Estates of realty. I n  respect t o  real o r  immovable property, the
interests mentioned in this chapter are denominated estates, and are specially 
named and classified in  chapter 28 of this code. [Civ. C. 1877, § 193 ; R. C. 
1899, § 3300. ] 

§ 4737. Classification. The names and classifications of interests in real
property have only such application to interests in personal property as 
in this chapter and the succeeding seventeen chapters of this code is ex
pressly provided. [ Civ. C. 1877 , § 194 ; R .  C. 1899, § 3301 . ]  

§ 4738. Future interests limited. No future interest i n  property i s  recog
nized by the law, except such as is defined in this code. [ Civ. C. 1877, § 195 ; 
R .  C. 1899, § 3302 . ]  

ARTI CLE 3.-CONDITIONS OF O W N ERSH I P . 

§ 4739. Conditions defined. The time when the enjoyment of property
is to begin or end may be determined by computation, or be made to depend 
on events. In the latter case, the enjoyment is said to be upon condition. 
[ Civ. C. 1877, § 196 ; R. C. 1899, § 3303 . ]  

§ 4740. Classified. Conditions are precedent or subsequent. The former
fix the beginning, the latter the ending of the right. [Civ. C. 1877, § 197 ; 
R. C. 1899, § 3304. ]

§ 4741. Illegal conditions void. If a condition precedent requires the per
formance of an act wrong of itself, the instrument containing it is so far void 
and the right cannot exist. If it requires the preformance of an act not wron g 
of itself, but otherwise unlawful the instrument takes effect and the condition 
is void. [Civ. C. 1877, § 198 ; R. C.  1899, § 3305 . ]  

§ 4742. Restraints upon marriage. Conditions imposing restraints upon
marriage, except upon the marriage of a minor, or of the widow of the person 
by whom the condition is imposed are void ; but this does not affect limitations 
when the intent was not to forbid marriage , but only to give the use until 
marriage. [ Civ. C. 1877,  § 199 ·; R. C. 1899, § 3306 . ]  

§ 4743. Restraints on alienation. Conditions restraining alienation, when
repugnant to the interest created, are void. [Civ. C. 1877, § 200 ; R. C. 1899, 
§ 3307. ]

AR'.l.'ICLE 4 .-RESTRAI N TS UPON ALU:NATION .  

§ 4744. Power of alienation. How long may be suspended. The absolute
power of alienation cannot be suspended by any limitation or condition what
ever for a longer period than during the continuance of the lives of persons 
in being at the creation of the limitation or condition, except in the single 
case mentioned in section 4772. [ Civ. C.  1877, § 201 ; R. C. 1899, § 3308 . ]  

Trust suspending power of alenation for longer period than lives in  being at 
time of testator's death, is void .  Penfield v. Tower, 1 N. D. 21G, 46 N. W. 413. 

§ 4745. When future interest void. Every future interest is void in its
creation, which by any possibility may suspend the absolute power of alienation 
for a longer period than is prescribed in this chapter. Such power of aliena
tion is suspended when there are no persons in being by whom an absolute 
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interest in possession can be conveyed. [Civ. C. 1877, § 202; R. C. 1899, 
§ 3309.)

§ 4746. Leases limited. No lease or grant of agricultural land for a longer
period than ten years, in which shall be reseved any rent or service of any 
kind, shall be valid. No lease or grant of any town or city for a longer period 
than ninety-nine years, in which shall be reserved any rent or service of any 
kind, shall be valid. [Civ. C. 1877, § 203; R. C. 1899, § 3310; 1903, ch. 151.) 

Term "renL" to be construed In its original and technical sense as profit arising 
out of land and Jlayable periodically. Gross sum paid tor life lease ot agricultural 
land Is not "rent." 

Where no selecllon of homestead from large body of land Is made wife's failure 
to Join In lease not fatal thereto. Wegner v. Lubenow, 12 N. D. 05, 95 N. W. 442 . 

• \H'l'ICLE 5.-.\CCUMUf,ATIONS. 

§ 4747. Income. Future interest. Dispositions of the income of property
to accrue and to be received at any time subsequent to the execution of the 
instrument creating such dispositions are governed by the rules prescribed 
in this chapter in relation to future interests. [Civ. C. 1877, § 204; R. C. 1899, 
§ 3311.)

§ 4748. Illegal accumulation. All directions for the accumulation of the
income of property, except such as are allowed by this chapter are void. 
[Civ. C. 1877, § 205; R. C. 1899, § 3312.) 

§ 4749. Income, bow directed. An accumulation of the income of prop
erty for the benefit of one or more persons may be directed by any will or 
transfer in writing. sufficient to pass the property out of which the fund is 
to arise as follows: 

1. If snch ntcumulation is directed to commence on the creation of the
interest out of which the income is to arise, it mn!'lt be made for the benefit 
of one or more minors then in being, and terminate nt the expiration of 
their minority; or, 

2. If such accumulation is directed to commence at any time subsequent
to the creation of the interest out of which the income is to arise, it must 
commence within the time in this chapter permitted for the vesting of future 
interests and during the minori1y of the bc>neficiaries. and terminate at the 
expiration of snch minority. [ Ci\·. C. 1877, § 206; H. C. 18!J9, § 3313.] 

§ 4750. Void beyond minority. If in either of the cases mentioned in the
last section the direction for un accumulntion is for a longer term than dur
mg the minority of the bcnefi<'iarics. the direction only. whether separable 
or not from other provisions of the in�tmment, is void as respects the time 
heyond such minority. f Civ. C. 1 77. § :W7; R. C'. 189!), § 3314:.) 

§ 4751. Allowance to minor from accumulations. When ,i minor, for whose
benefit an accumulation has bcc'n dirrclcd. is destitute of other sufficient means 
of support and <'<lncation. the county court upon application may direct a 
�uitnhll' :;um to 111• applied thereto out of the fund. [Civ. C. 1877, § 208; R.
C. 180!>. § 331.,. J

.\IIT!l"J.J: (i.-HIGJ!T� Ill' (l\\':--1-:R:S. 

§ 4752. Owner owns product and accessions. Thr owner of a thing owns
also all its prod11<•ts and ac1•1•ssions. ll'i\'. C. 11:.77. § '.!09: H. C. 1899, § 3316.) 

§ 4753. To whom undirected income belongs. ""hen. in consequence of 
a vnlid limitation of n fut11rr inh•rPsl. th1•r1• is a suspension of the power of 
alienation or of thr o\1· 1H'rship. d11rin!!' 1lw .. ontinuation of which the income
is untlisposcd of. nU<l no yaJi,1 dir<',·lion for it:; nrc1mmlation is given, such 
i11romP be\on!!'S 1o thr• iwrs,lns prc•s11111ptiYPl.1· Pntitlctl to the next eventual
interest. [Civ. ('. 1�77. § :!10: H. ('_ 18!l!J, § 3317.) 
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AR'l'ICLE 7.-TERMIN.ATION OF OWNERSHIP. 

§ 4754. When future interest dependent on death is defeated. A future
interest, depending on the contingency of the death of any person without 
successors, heirs, issue or children is defeated by the birth of a posthumous 
child of such person capable of taking by succession. [Civ. C. 1877, § 211 ; :a,. 
C. 1899, § 3318.]

§ 4755. Bow future interest defeated. A future interest may be def eat
in any manner, or by any act or means, which the party creating such inter 
provided for or authorized in the creation thereof ; nor is a future inter 
thus liable to be defeated to be on that ground adjudged void in its creati 
[Civ. C. 1877, § 212 ; R. C. 1899, § 3319. ] 

§ 4756. When not defeated. No future interest can be defeated or bar d
by any alienation or other act of the owner of the intermediate or preced nt 
interest, nor by any destruction of such precedent interest by forfeiture, r
render, merger or otherwise, except as provided by the next section or w en 
a _forfeiture is imposed by statute as a penalty for the violation thertof.
[Civ. C. 1877, § 213 ; R. C. 1899, § 3320. ] 

§ 4757. Same. No future interest, valid in its creation, is defeated ' by
the determination of the precedent interest before the happening of the on
tingency on which the future interest is limited to take effect ; but should ch 
eontingency afterwards happen, the future interest takes effect in the 
manner and to the same extent as if the precedent interest had continue 
the same period. [Civ. C. 1877, § 214 ; R. C. 1899, § 3321. ]  

CHAPTER 2 7 .  

GENERAL DEFINITIONS. 

§ 4758. Income includes what. The income of property, as the term is
used in the two preceding chapters, includes the rents and profits of real 
property, the interest of money, dividends upon stock and other produce of 
personal property. [Civ. C. 1877, § 215 ; R. C. 1899, § 3322. ] 

§ 4769. When limitation deemed created. The delivery of the grant,
when a limitation, condition or future interest is created by grant, and the 
death of the testator, when it is created by will, is to be deemed the time 
of the creation of the limitation, condition or interest within the meaning of 
this code. [Civ. C. 1877, § 216 ; R. C. 1899, § 3323. ] 

CHAP T E R  28 .  

REAL OR IMMOVABLE PROPERTY . 

.ARTICLE !.-GENER.AL PROVISIONS, 

§ 4760. Law governing real property. Real property withiu this state
is governed by the law of this state, except when the title is in the United 
States. [Civ. C. 1877, § 217 ; R. C. 1899, § 3324. ]  

ARTICLE 2.-ESTATES I N  GENER.AL. 

§ 4761. Estates classified as to duration. Estates in real property, in re
spect to the duration of their enjoyment are either : 

I. Estates of inheritance, or perpetual estates.
2. Estates for life.
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3. Estates for years; or
4. Estates at will.

CIVIL CODE. 

[Ci,,. C. 1877, § 218; R. C. 1899, § 3325.) 

Real or Immoi;able. 

§ 4762. Estate in fee defined. Every estate of inheritance is a fee, and
ever.v such estate. when not defensible or conditional, is a ree simple or an ab
solute fee. [Civ. C. 1877, § 219; R. C. 1899, § 3326.) 

§ 4763. Estates tail declared fees. Estates tail are abolished; and every
estate which would be at common law adjudged to be a fee tail ie a fee simple, 
and if no valid remainder is limited thereon, is a fee simple absolute. [Civ. 
C. 1877, § 220; R. C. 1899, § 3327.)

§ 4764. Fee tail valid as contingent limitation upon a fee. When a re
mainder in fee is limited upon any estate which would by the common law 
be adjudged a fee tail, such remainder is valid as a contingent limitation upon 
a fee and vests in possession on the death of the first taker without issue 
living at the time of his death. [Civ. C. 1877, § 221; R. C. 1899, § 3328.] 

§ 4765. Estate of freehold. Estates of inheritance and for life are called
estates of freehold; estates for years are chattels real; and estates at will are 
chattel interests. but are not liable as such to sale on execution. [Civ. C. 
1877, § 222; R. C. 1899, § 3329.] 

§ 4766. Same. .An estate during the life of a third person, whether limited
to heirs or otherwise, is a freehold. [ Civ. C. 1877, § 223; R. C. 1899, § 3330.) 

§ 4767. Future, how limited. A future estate may be limited by the act
of the party to commence in possession at a niture day, either without the 
intervention of a. precedent estate, or on the termination by lapse of time 
or otherwise of a precedent estate created at the same time. [Civ. C. 1877, 
§ 224; R. C. 1899, § 3331.)

§ 4768. Reversion defined. .Jl reversion is the residue of an estate left by
operation of law in the grantor or his successors. or in the successors of a 
testator, commencing in possession on the determination of a particular es
tate granted or devised. [Civ. C. 1877, § 225; R. C. 1899, § 3832.] 

§ 4769. Remainder. When a future estate, other than a reversion, is de
pendent on a precedent estate, it may be called a rema.inder and may be 
created and transferred by that name. [Civ. C. 1877, § 226; R. C. 1899, § 
3333.] 

§ 4770. Limitation of suspension of absolute ownership. The absolute
ownership of a term of years cannot be suspended for a longer period than 
the absolute power of alienation can be suspended in respect to fee. [Civ. 
C. 1877, § 227; R. 0. 1899, § 333'1.)

§ 4771. Further defined. 'l'he suspension of all power to alienate the sub
ject of a trust, other than a power to exchange it for other property to be 
held upon the same trust, or to sell it and reinvest the proceeds to be held 
upon the same trust is a suspension of the power of alienation within the 
meaning of section 4744. [Civ. C. 1877, § 228; R. C. 1899, § 3335.) 

§ 4772. Creation of a remainder on prior remainder. A contingent re•
mainder in fee may be created on a p1ior remainder in fee to take effect in the 
event that the persons to whom the first remainder is limited die under the 
age of twenty-one years or upon any other contingency by which the estate 
of such persons may be determined before they attain majority. [Civ. C. 
1877, § 229; R. C. 1899, § 3336.) 

§ 4773. Creation of future freehold estates, etc. Subject to the nlles of 
this chapter and of chapters 25, 26 and 27 a freehold estate, as well as a 
chattel real, may be created to commence at a future day; an estate for life 
may be created in a term of years and 11. remainder limited thereon; a re
mainder of a freehold or chattel real, either contingent or vested, may be 
created, expectant on the determination of a term of years; and a fee may 
be limited on a fee upon a contingency which, ii it should occur, must happen 
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within the period prescribed in this chapter. [Civ. C. 1877, § 230 ; R. C 
1899, § 3337. ) 

§ 4774. What qife estates void. Successive estates for life cannot be
limited except to pe\sons in being at the creation thereof, and all life estates 
subsequent to those of persons in being are void ; and upon the death of those 
persons the remainder, if valid in its creation , takes effect in the same man
ner as if no other life estate had been created. [Civ. C. 1877, § 231 ; R. C. 
1899, § 3338. ) 

§ 4775. Remainder upon successive life estates. No remainder can be 
created upon successive estates for life, provided for in the preceding section, 
unless such remainder is in fee ; nor can a remainder be created upon such 
estate in a term for years unless it is for the whole residue of such tenn. [Civ. 
C. 1877, § 232 ; R. C. 1899, § 3339. )

§ 4776. Contingent remainder on term of years. A contingent remainder
cannot be created on a term of years, unless the nature of the contingency 
on which it is limited is such that the remainder must vest in interest during 
the continuance or at the termination of lives in being at the creation of such 
remainder. [Civ. C. 1877, § 233 ; R. C. 1899, § 3340. ) 

§ 4777. Estate for life as remainder on term of years. No estate for life
can be limited as a remainder on a term of years, except to a person in being 
at the creation of such estate. [Civ. C. 1877, § 234 ; R. C. 1899, § 3341. ) 

§ 4778. Conditional limitation. A remainder may be limited on a contin
gency which, in case it should happen, will operate to abridge or determine 
the precedent estate ; and every such remainder is to be deemed a conditional 
limitation. [ Civ. C. 1877, § 235 ; R. C. 1899, § 3342. ) 

§ 4779. To heirs of body. When a remainder is limited to the heirs or
heirs of the body, of a person to whom a life estate in the same property is 
given the persons who on the termination of the life estate are the successors 
or heirs of the body of the owner for life are entitled to take by virtue of 
the remainder so limited to them and not as mere successors of the owner 
for l ife. [ Civ. C. 1877 ,  § 236 ; R. C. 1899, § 3343 . )  

§ 4780. On death of  first taker. When a remainder on an  estate for life
or for years is not limited on a contingency defeating or avoiding such preced
ent estate it is to be deemed intended to take effect only on the death of the 
first taker or the expiration by lapse of time of such term of years. [ Civ. C. 
1877, § 237 ; R. C. 1899, § 3344. )  

§ 4781. Unexecuted power. A general or special power of appointment
does not prevent the vesting  of a future estate, limited to take effect in case 
such power is not executed . [Civ. C. 1877, § · 238 ; R. C. 1899, § 3345. ] 

ARTICLE 3,-TER M I NATION OF E STATES. 

§ 4782. Of estate at will. A tenancy or other estate at will, however cre
ated, may be terminated by the landlord 's giving notice to the tenant in the 
manner prescribed by the next section to remove from the premises within 
a period specified in the notice of not less than one month. [Civ. Co 1877, § 
239 ; R. C. 1899, § 3346 . )  

§ 4783. Requisites of  notice. Service. The notice prescribed by the last
section must be in writing and must be served by delivering the same to 
the tenant or to some person of discretion residing on the premises, or, if 
neither can with reasonable diligence be found, the notice may be served by 
affixing it on a conspicuous part of the premises where it may be con
veniently read. [Civ. C. 1877, § 240 ; R. C. 1899, § 3347 . )  

§ 4784. Subsequent action. After the notice prescribed by sections 4782
and 4783 has been served in the manner therein directed and the period 
specified by such notice has expired, but not before, the landlord may re
enter or proceed according to law to recover possession. [Civ. C. 1877, § 
241 ; R. C. 1899, § 3348. ) 
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§ § 4785-4788 CIVIL CODE. Real Property. 

§ 4785. Three days ' notice. Whenever the right of re-entry is given to
a grantor or lessor in any grant or lease, or otherwise, such re-entry may be 
made at any time after the right has accrued upon three days '  previous 
written notice of intention to re-enter served in the mode prescribed by sec
tion 4783. [ Civ. C. 1877, § 242 ; R. C. 1899, § 3349. ] 

§ 4786. Without notice. An action for the possession of real property,
leased or granted with a right of re-entry, may be maintained at any ·time 
after the right to re-enter has accrued without the notice prescribed in sec
tion 4785. [ Civ. C. 1877, § 243 ; R. C. 1899, § 3350. ] 

ARTICLE 4.-SERVITUDES. 

§ 4787. Easements attached to other lands. The following land burdens
or servitudes upon land may be attached to other lands as incidents or appur
tenances, and are then called easements : 

1. The right of pasturage.
2. The right of fishing.
3 . The right of taking game.
4. The right of way.
5. The right of taking water, wood, minerals and other things.
6. The right of transacting business upon land.
7. The right of conducting lawful sports upon land.
8 . The right of receiving air, l ight or heat from or over, or discharging

the same upon or over land. 
9. The right of receiving water from or discharging the same upon land.

10. The right of flooding land.
11. The right of having water flow without diminution or disturbance

of any kind. 
12. The right of using a wall as a party wall.
13. The right of receivin g  more than natural support from adjacent land

or things affixed thereto. 
14-. 'l'he right of having the whole of a division fence maintained by a 

coterminous owner. 
15. The right of having public conveyances stopped, or of stopping the

same on land. 
16 . The right of a seat in church.
17. The right of burial.

[Civ. C. 1877, § 244 ; R. C. 1899 , § 3351 . ]  
Telephone poles a n  add itional servitude entitling owner t o  compensation. 

Donovan v. Al lert, 11 N. D. 289, 91 N. W. 441. 
Righ t  of ripar ian owner to u se water of creek flowing over his land not ease

ment , but  an inc ident to the  land .  Right l imited to actual amount used. Stenger 
V. Tharp et al , 17 s. D. 13, 94 N. w. 402.

The construct ion of a telephone l ine not an additional servitude so as to entitle 
the abutt ing property owner to compensation. Kirby v. Citizens Telephone Co., 
17 S.  D. 362, 97 N.  W. 3. 

§ 4788. Others not attached may be granted. The following land burdens
or servitudes upon land may be granted and held, though not attached to 
land : 

1 .  The right t o  pasture , and o f  fishing and taking game. 
2 . The right of a seat in church. 
3. 'l'he right of burial.
4. The right of taking rents and tolls.
5. The right of way.
6. 'l'he right of taking water, wood, minerals or other things.

[ Civ. C. 1877 , § 245 ; R .  C.  1899 , § 3352. ] 
Eaf<ement may be acqu i red by prescri ption . Scott v. Toomey, 8 S. D. 639, 67 N. 

w. 8.'38.
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Rights of Ou:-ners. CIVIL CODE.  §§ 4789-4798

§ 4789. Dominant tenement. The land to which an easement is attached
is called the dominant tenement ; the land upon which a burden or servitude 
is laid is called the servient tenement. [ Civ. C. 1877, § 246 ; R. C. 1899, § 3353. ] 

§ 4790. Who can create servitude. A servitude can be created only by one
who has a vested estate in the servient tenement. [ Civ. C. 1877, § 247 ; R. 
C. 1899, § 3354. )

§ 4791. Who cannot hold. A servitude thereon cannot be held by the
owner of the servient tenement. [ Civ. C. 1877, § 248 ; R. C. 1899, § 3355. ]

§ 4792. Extent of. 'fhe extent of a sevitude is determined by the terms
of the grant, or the nature of the enjoyment by which it was acquired. [ Civ.
C. 1877, § 249 ; R. C. 1899, § 3356. ]

§ 4793. Partition of. Burden apportioned. In case of partition of the
dominant tenement the burden must be apportioned according to the division 
of the dominant tenement, but not in such a way as to increase the burden 
upon the servient tenement. [ Civ. C. 1877, § 250 ; R. C. 1899, § 3357. J 

§ 4794. Right of future owner. The owner of a future estate in a dom
inant tenement may use easements attached thereto for the purpose of view
ing waste, demanding rent or removing an obstruction to the enjoyment of 
such easement, although such tenement is occupied by a tenant. [Civ. C. 
1877,  § 251 ; R. C. 1899, § 3358. ] 

§ 4795. Right of action. The owner of any estate in a dominant tenement,
or the occupant of such tenement, may maintain an action for the enforcement 
of an easement attached thereto. [ Civ. C. 1877, § 252 ; R. C. 1899, § 3359. J 

§ 4796. Same. The owner in fee of a servient tenement may maintain an
action for the possession of the land against any one unlawfully possessed 
thereof, though a servitude exists thereon in favor of the public. [Civ. C. 
1877, § 253 ;  R. C. 1899,  § 3360. )  

Erection of  building on street Invasion of rights of both public and fee owner. 
Fee owner may maintain ejectment. Railway Co. v. Lake, 10 N. D. 541 , 88 N. W. 
461. 

§ 4797. Extinguishment. A servitude is extinguished :
1. By the vesting of the right to the servitude and the right to the ser

vient tenement in the same person. 
2. By the destruction of the servient tenement.
3. By the performance of an act upon either tenement by the owner of the

servitude or with his assent which is incompatible with its nature or exercise ; 
or, 

4. When the servitude was acquired by enjoyment, by disuse thereof by
the owner of the servitude for the period prescribed for acquiring title by 
enjoyment. [Civ. C. 1877, § 254 ; R. C. 1899, § 3361. ) 

C H A PTE R 2 9 . 

RIGHTS OF OWNERS. 

ARTICLE 1.-I,:,;cmENTS OF OWNERSHIP. 

§ 4798. Land includes water. The owner of the land owns water stand
ing thereon, or flowing over or under its surface ,  but not forming a definite 
stream. Water running in a definite stream formed by nature over or unde� 
the surface may be used by him as long as it remains there ; but he may not 
prevent the natural flow of the stream or of the natural spring from which 
it commences its definite course, nor pursue nor pollute the same. [ Civ. C .. 
18i7, § 255 ; R. C. 1899, § 33.62. ]  

Homestead settler has superior right over subsequent miner's claim. Sturr v. 
Beck, G Dak. 71, 50 N. W. 486, 133 U. S. 541. 

Riparian owner's rights In stream Is such property as may be condemned for 
railroad purposes ; also see note at end of decision. Bigelow v. Draper, 6 N. D . 
l:i2, 69 N. W. 570. 
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§§ 4799-4 07 CfflL CODE. JUghts of Owners. 

Spring belongs to owner of soil. l\Ietcalf v. Nelson, 8 S. D. 87, 65 N. W. 911. 
Underground waler round In grn,·el or just above bed rock, with no fl.aeure ln 

bed rock and no well defined banks does not constitute a running stream. Dead
wood Central Railroad Co. v. Barker, 14 S. D. fl:38, SON. W. 619. 

Riparian owuer may use reasonable qunntlty of water for Irrigation purposes. 
Appropriator who acquires subsequenl rights cannot complain of use made of 
water by upper riparian owner. Lone Tree Ditch Co. v. Cyclone Ditch Co., 15 S. 
D. 619, 91 N. W. 352. 

§ 4799. Rights of owner of life estate. The owner of a life estate may
use the land in the same manner as the owner of a fee simple, except that 
he must do no act to the injury of the inheritance. [Civ. C. 1877, § 256; 
R. C. 1899, § 3363.]

§ 4800. Rights of tenant. A tenant for years or at will, unless he is a
wrongdoer by holding over, may occupy the buildings, take the annual 
products of the soil, work mines and quarries open at the commencement of 
his tenancy and cultivate and han·est the crops growing at the end of his 
tenancy. [Civ. C. 1877, § 257: R. C. 1899, § 3364.) 

§ 4801. Sa.me. How determined. A tenant for years or at will bas no
other rights to the property than sueh as are given to him by the agreement 
or instrument by which his tenancy is acquired or by the last section. [Civ. 
C. 1877, § 258; R. C. 1899, § 3365.)

§ 4802. Succession to rights. A person to whom any real property is
trnnsferred or de,·ised upon which rent has been reserved, or to whom any 
such rent is trnnsfcri-ed. is entitled to tho same remedies for recovery of rent, 
for nonperformance of un.v of the terms of the lease or for any waste or cause 
of forfeiture as his gruntor or deYisor might have bud. [Ch·. C. 1877, § 259; 
R. C. 1899, § 3366.J

§ 4803. Assignees of lessor or lessee. Whatever remedies the lessor of 
any real property has against his immediate lessee for the breach of an agree
ment in the lease or for recovery of the possession. he has against the assignees 
of the lessee for any cause of action accruing while they arc such assignees, 
except when the assigwnent i1:; made by way of security for a loan and is 
not accompanied by possession of the premises. Whatever remedies the lessee 
of an�- real prnperty may !111,·e a!!ai11;;t his immediate lessor for the breach 
of any agreement in the lease he may ha Ye llgainst the assigns ·of the lessor 
and the assigns of the lessee may have against the lessor 1Jnd his assigns, 
except upon covenants against incumbranres or relating to the title or pos
session of the premises. [Ch·. C. 1877, § 260; R. C. 1899. § 3367.J 

J;;ffe<'l of the statute Is to cause co,·enants lo run with land. N. P. Ry. Co. T. 
McClure, 9 N. D. 73, 81 N. W. ::i2. 

§ 4804. Notice to change terms. Tn all lenses of lands or ten�ments, or 
of nny interest therein, from month to month the landlord may, upon giving 
notice in writing at least fifteen days before the expiration of the month, 
ehani?c th<' terms of the lease to tuke effort nt the expiration of the month. 
The notice, when scr,·cd upon the tenant. shall of itself operate and be ef
feetnal to create and establish as a part of the lease the terms, rent and 
conditions specified in the noticr, if the tenant shall continue to hold the 
prcmis1•s nftrr the expirnliou of the mouth. [Civ. C. 1877, § 261; R. C. 
189!1, § 3368.] 

§ 4805. Life lease rent. Rent due npon a lease for life may be recovered
in the snmc manner ns upon a IPnsc for years. [Civ. C. 1877, § 262; R. C. 
1899, § 3369.) 

§ 4806. After death. Rent <lPpPndcnt on the life of a person may be re
covered after as well as before his death. [Civ. C. 1877, § 263; R. C. 1899, § 
3370.) 

§ 4807. Right of action. A pt•rson havinl? 1111 estate in foe, in remainder
or reversion, may maintain an attion for an injury done to the inheritance, 

SIS 
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Rights of Ownera. CIVIL CODE. §§ 4808--4813

notwithstanding an intervening estate for life or years and although after 
its commission his estate is transferred and he has no interest in the property 
at the commencement of the action. [Civ. C. 1877, § 264 ; R. C. 1899, § 3371.] 

Owner of real estate In actual possession of tenant may maintain action for 
permanent Injury. If possession only Is disturbed tenant may bring action. Arne
son v. Spawn, 2 S. D. 269, 49 N. W. 1064. 

ARTICLE 2.-BOUNDARIES. 

§ 4808. Above and below surface. The owner of land in fee has the
right to the surface and to everything permanently situated beneath or above 
it. [Civ. C. 1877, § 265 ; R. C. 1899, § 3372. ] 

§ 4809. B&Dks and beds of streams. Except when the grant under which
the land is held indicates a different intent, the owner of the upland, when 
it borders on a navigable lake or stream, takes to the edge of the lake or 
stream at low water mark, and all navigable rivers shall remain and be deemed 
public highways. In all cases when the opposite banks of any stream not 
navigable belong to different persons the stream and the bed thereof shall 
become common to both. [ Civ. C. 1877, § 266 ; R. C. 1899, § 3373.]  

Where land abuts on stream, shore line ls boundary and not meander line. 
Heald v. Yumlsko, 7 N. D. 422, 75 N. W. 807. 

Meander lines along non-navigable lakes not run for purpose of lfmltlng title. 
Riparian owner takes to center of non-navigable lake. Olson v. Huntamer, 6 S. D. 
364, 61 N. W. 479. 

§ 4810. To center of highway. An owner of land bounded by a road or
street is presumed to own to the center of the way, but the contrary may be 
shown. (Civ. C. 1877, § 267 ; R. C. 1899, § 3374. ] 

Fee of highway ls In abutting owners. Railway Co. v. Lake, 10 N. D. 541, 88 N. 
W. 461 ; Donovan v. Allert, 11 N. D. 289, 91 N. W. 441 ; Edmison v. Lowry, 3 S. D.
7i, 52 N. W. 583 ;  Dell Rapids Mer. Co. v. City o! Dell Rapids, 11 S. D. 116, 75 N.
W. 898; Meek v. Meade County, 12 S. D. 162, 80 N. W. 182.

Right to use street subject to public easement. Dell Rapids Mer. Co. v. City of
Dell Rapids, 11 S. D. 116, 75 N. W. 898 ; Donovan v. Allert, 11 N. D. 289, 91 N. W. 
441. 

City cannot authorize telephone company to set poles on street against owner's 
consent. Donovan v. Allert, 11 N. D. 289, 91 N. W. 441. 

Owner of abutting property may maintain action for unlawful encroachment up
on street. Right o! such owner distinct and separate from easement of general 
public. Edmison v. Lowry, 3 s. D. 77, 52 N. W. 583. 

Transfer of land bounded by highway passes land to center of highway, unless 
different Intent appears. 

Conveyance describing a triangular piece as commencing at northwest corner 
of L and S streets, thence along S street, etc.,  passed title to center of street and 
did not show Intent to limit to line o! street. Sweatman v. Bathrick, 17 S. D. 138. 

§ 4811. Lateral support from adjoining land. Each coterminous owner
is entitled to the lateral and adjacent support which his land receives from 
the adjoining land, subject to the right of the owner of the adjoining land to 
make proper and usual excavations on the same for purposes of construction 
on using ordinary care and skill and taking reasonable precautions to sus
tain the land of the other and giving previous reasonable notice to the other 
of his intention to make such excavations. [Civ. C. 1877, § 268 ; R. C. 1899, 
§ 3375. ]

Right limited to land itself. Notice does not relieve from liability for negligence. 
Ulrich v. Dakota Loan & Trust Co., 2 S. D. 285, 49 N. W. 1054. 

Notice not required when adjoining owner has knowledge In fact of Intended 
excavation. Must use ordinary care. No1otlng v. Danforth, 9 S. D. 301, 68 N. w.
749. 

§ 4812. Trees on land of one owner. Trees whose trunks stand wholly
upon the land of one owner belong exclusively to him although their roots 
grow into the land of another. [ Civ. C. 1877, § 269 ; R. C. 1899, § 3376. ) 

§ 4813. Same on line. Trees whose trunks stand partly on the land ot
two or more coterminous owners belong to them in common. ( Civ. C. 1877, 
§ 270 ;  R. C. 1899, § 3377.]
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• \R'l'ICU: :3.-OHL.IG.\TIO:SS OP Qw�ERS. 

§ 4814. Repairs and taxes. 'fhe owner of a life estate must keep the build
ings and fences in repair from Ol'dinnry waste and must pay the taxes and other 
an_nual charges and a just proportion of extraordinary assessments benefiting 
the whole inheritarl('e. [ Ch·. C. 1877, § 271: R. C. 1899, § 3378.] 

§ 4815. Boundaries. Fences. Coterminous owners are mutually bound
oquaUy to maintain: 

1. The boundaries and monuments between tbem.
2. 'l'he fences between them, uuless one of them chooses to let his land

lie open as a public common, in which case. if he afterwards incloses it, he must 
refund to the other a just proportion of the ,·aluc at tbat time of any division 
fence made by the lattel'. [Ci\'. C. 1 77. § 271: H. C. l 99, § 3379.] 

'lIAPTEH 30. 

USE� 1\ND TRUS'rS. 

§ 4816. What are. Uses and trnsts in relation to real property are those
only which are specified in this chapter. I CiY. C. 1 77, § 273; R. C. 18

\
, 

§ 3380.] .. 
Section� ��I(; to �81!) construed in Smith v. Securlly Loan & Trust Co., 8 N. 

451, 79 N. W. OSI. 

§ 4817. Who deemed to have legal estate. E\'(•ry person who by virtue
of any transfer or drYise is entitled to the actual possession of real property 
and tbr rl'ccipt of the rents and profits thereof is deemed to have a legal estate 
therein of tlit' samr qualil>' and duration and subject to the same conditions 
as his beneficial iutcrest. [Ch·. C. 1 77. § 27:i: R. C. 1899, § 3381.] 

Oenefl<'ial owner or land mar �ue to quiet t!lle. Dalrymple v. Security Loan & 
Trust Co., UN. D. ;'!()(;, 83 '°'· W. ::!45. 

§ 4818 . Trust valid, if eon.nected with power. 'J'lw last section does not
divest the estate of any trustee in a tru,,t l1eretorore existing, when the title 
of such trustC'e is not merely nominal, but is ,·onnccted with some power of 
actual disposition or manai;:ernen1 in rel:1tion to tlrP l'eal property which is 
1hr subjPrt nf the 1 n,st. I Ci\'. ('. 1 77. § :!76: H. C. 189fl. § 3382.] 

§ 4819. Transfer must be direct. B,·ery disposition of real property
whrther by tr1111sf',,r OI' will. musl hr 111n<lP dil'e,•tly to the person in whom the 
right to the possession and profits is intenrkd to 1.H• vrsted, and not to any 
other, 1o llrt' 11sr of or in ll'll,;t for sul'h person; and if made to any person 
to the nsr of (H' in trust fm· ann1l1t•1· no ,,s1at1• 01· i11tl•1·est Yests in the trustee; 
but he must execute a rrlcnsc of the property to the beneficiary on demand, 
thr latter p:iying tlw expt>nsr 1h1•rN1f. !Ci,·. C. l 77. § '277; R. C.1899, § 3383.) 
' § 4820. Qualification of preceding sections. The preceding sections of this 
chapter do 1101 l'XtP11cl to trusts arising or resulting by implication of Jaw, 
unr prp,•,•nt nr affot·t the Pl'Pn1 ion of s11l'h exprrss trusts as are hereinafter 
authorized and dPfin('cl. [Ci,·. C. l 77, § 278; R. C. 1899. § 3384.] 

§ 4821. Requisites of trusts. �o I l'tlst in rl'lalion to real property is valid
1111)(.'ss (.'l'C'Htcd or dcclnrrd: 

1. H.,· a wri1h-n instn1111t•nl. subst•ribed h:· tbe trustee or by his agent
tlwreto a nl hori:1.t·<l i11 writ iu�. 

�- By 1ht' instrurnt>nt nndrr whic-h tl,r trnstrr tlaims the estate affected; or, 
3. R.v 01wrn1inn of law. [Civ. C. 1Si7. § 2m: n. C. 1899, § 3385.]

"\i;re<'menr ro lo!'atr mininl-! claim in trust for others, made prior to location
ls , alirl, nlthongh not In writing. Ir mnde nflor locallon cannot be enforced. 
Reagan \", .\kK!hht>II, t I s. D. :.?,n. ,,; ;,;. \\', HJ;},
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Uses and Trusts. C IVIL CODE. § §  4822-4827

§ 4822. When trust presumed. When a transfer of real property is made
to one person and the consideration therefor is paid by or for another a trust 
is presumed to result in favor of the person by or for whom such payment is 
made. [ Civ. C. 1877, § 280 ; R. C. 1899, § 3386. ] 

Deed vests ti tle , both lega l and eq uitable in beneficiary. Smith v. Security Loan 
Loan & Trust Co. , 8 N. D. 451, 79 N. W. 981. 

Beneficiary under deed seized of entire title. May maintain an action to quiet 
title. Deed vests entire title and estate in beneficiary. Dalrymple v. Secu rity 
Loan & Trust Co. , 8 N. D. 451 , 79 N. W. 981 . 

Must be established by substantial p roof. Graham v.  Selbie , 8 S .  D. 604, 67 N. 
w. 831 .  

I' §  4823. Innocent purchaser. No implied or resulting trust can prejudice 
the right of a purchaser or incumbrancer of real property for value and with
out notice of the trust. [ Civ. C. 1877, § 281 ; R. C. 1899, § 3387 . )  

§ 4824. For what trusts may be created. Express trusts may be created
for any of the following purposes : 

1 .  T o  sell real property and apply o r  dispose of the proceeds i n  accordance 
with the instrument creating the trust. 

2. To mortgage or lease real property for the benefit of annuitants or other
legatees or for the purpose of satisfying any charge thereon. 

3 . 'l'o receive the rents and profits of real property and pay them to or apply 
them to the use of any person , whether ascertained at the time of the creation 
of the trust or not, for himself or for his family during the life of such person 
or for any shorter term, subject to the rules of chapter 28 of this code ; or, 

4. To receive the rents and profits of real property and to accumulate
the same for the purposes and within the limits prescribed by the same chapter. 
[ Civ. C. 1877, § 282 ; R. C. 1899, § 3388. )  

A power o f  sale dependent o n  a void trust falls with the trust. Penfield v .  
Tower, 1 N .  D .  216, 46 N. W .  413. 

The wri tten contract ls controlling. Its terms cannot be changed by warranties 
relating to the quality of the goods. Dowagiac Mfg. Co. v. Mahon & Robinson, 
13 N. D. 617, 101 N. W. 903. 

Trust deed to one as assignee, where no evidence of appointment as assignee , 
and where no purpose declared ls void.  Murphy v. Cook , 11 S. D. 47,  75 N. W. 
387.  

Trust deed, absolute In form, presumed to take effect immediately in absence of 
provision to contrary . B race v. Van Epps, 12 S. D. 191, 80 N. W. 197. 

§ 4825. When devise valid as power in trust. A devise of real property
to executors or other trustees to be sold or mortgaged, when the trustees are 
not also empowered to receive the rents and profits, vests no estate in them ; 
but the trust is valid as a power in trust. [ Civ. C. 1877, § 283 ; R. C. 1899, 
§ 3389. )

§ 4826. When surplus subject to creditors ' claims. When a trust is created
to receive the rents and profits of real property and no valid direction for 
accumulation is given the surplus of such rents and profits beyond 
the sum that may be necessary for the education and support 
of the person for whose benefit the trust is created is liable to the 
claims of the creditors of such person in the same manner as personal property 
which cannot be reached by execution. [Civ. C. 1877, § 284 ; R. C. 1899, § 3390. ] 

§ 4827. When trust valid as power. When an express trust in relation
to real property is created £or any purpose not enumerated in the preceding 
section, such trust vests no estate in the trustees ; but the trust , if directing 
or authorizing the performance of any act which may be law.fully °'performed 
und er a power, is valid as a power in trust, subject to the provisions in relation 
to imch powers contained in chapter 31  of this code. [ Civ. C. 1877, § 285 ; 
R. C. 1899, § 3391.]
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§§ 4 28-4 37 CIVIL CODB. Uses a.nd Trusts. 

§ 4828. Power in trust not prohibited. Nothing in this chapter prevents
the creation of a power in trust for any of the purposes for which an express 
trust may be created. [Civ. C. 1877, § 286; R. C. 1899, § 3392.) 

§ 4829. Realty passes when trust valid as power. In every case when a
trust is valid as a powe1· in tru�t the rP.al prope1ty to which the trust rl'lates 
ren,ains in or passes by succession to the person otherwise entitled, subject 
to t.he execution of the trust as a power in trust. [Civ. C. 1877, § 287; R. C. 
1899. § 3393.) 

§ 4830. Whole estate vests in trustees. Except as hereinafter otherwise
provided, every express trust in real property, valid as such in its creation, 
vests the whole estate in the tnistees, subject only to the execution of the trust. 
The beneficiaries take no estate or interest in the property, but may enforce 
the performance of the trust. [Civ. C. 1877, § 288; R. C. 1899, § 3394.) 

Benefklar:v may enforce performance of a trust in equity. Penfield v. Tower, 
1 N. D. 2W, -IG N. W. 413. 

Validity or transfer or propert�· under trust deed can only be attacked by 
beneficiary. Brace "· Van Epps, 12 S. D. 101, SON. W. 107. 

§ 4831. Contingent trust. Notwithstanding anything contained in the last
section. the author of a trust may in its creation prescribe to whom the real 
property to which the trust relates shall belong in the event of the failure or 
termination of the trust, and may tran�fer or devise such property, subject 
to the execution of lhC' trnst. [Civ. C. 1877, § 2 9: R. C. 1899. § 3395.] 

§ 4832. Legal estate. The grantee or de,isee of real property subject to a
trust acquires a legal estate in the property as against all persons except the 
trustees and those lawfully claiming under them. [Civ. C. 1877, § 290; R. C. 
1899, § 3396.) 
, § 4833. Undisposed estates. When an express trust is created in relation 
to real property cvcr.v rstatc not embraced in the trust and not otherwise 
disposed of is left in the author of the trust or his successors. [Civ. C. 1877, 
§ 291: R. C. 1890, § 3:307.)

§ 4834. Limited disposal. 'l'he b<>neficiary of a trust for the receipt of the 
rents and profits of real propC'rty or for the payment of an annuity out of such 
rents and profits may be restrained from disposing of his interest in such trust 
durini his life or for a term of yrars by the instrument creating the trust. 
[Civ. C. 1877, § 292; R. C. 1899, § 3398.) 

§ 4835. Grant separate from trust. When absolute. When an express
trust is created in relation to real property, but is not contained or declared 
in the grant to thC' trustee or in an instnuneut signed by him and recorded 
in the same office with the grant to the trustee. such grant must be deemed 
absolute in fa,·or of the subsequC'nt creditors of the trustee not having notice 
of the trust and in fa,·or of plll'rha.c;ers from such trustee ,\·ithout notice and 
for a valuable consideration. I Ch·. C. 1877, § 293; n. C. 1899, § 3399.] 

§ 4836. When transfer of trustees void. When a trust in relation to real
property is expressed in the instrument creating the estate, every transfer 
or otlwr 11<·1 of tlw tmsf l't'S i II rnuti·n ,·r•nt ion of the trust is absolutely void. 
[Civ. C. 1877, § 294; R. C. 18!)!). § 3400.] 

§ 4837. When trust ceases. \\"hen the pnrpose for "·hich an express trnst
was created ceases. the estate of the trustees also ceases. [Civ. C. 1877, § 295; ' 
R. c. 18!l!l. § 3401.]

Sect!ins 4 10 to 483i not qualified by section li707. Murphey , •. Cook, 11 S. D. 4i, 
i::i :-I. " 3Si.
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Powers. CIVIL CODE. §§ 4838-4848

CHAP TER 3 1 .

POWERS. 

§ 4838. What powers permitted. Powers in relation to real property are
those only which are specified in this chapter. [ Civ. C. 1877, § 296 ; R. C. 1899. 
§ 3402. l

§ 4839. Power of attorney excluded. The provisions of this chapter do
not extend to a simple power of attorney to convey real property in the name 
of the owner and for his benefit. [ Civ. C. 1877, § 297 ; R. C. 1899, § 3403. ) 

§ 4840. Power defined. A power as the term is used in this chapter is
an authority to do some act in relation to real property, or to the creation or 
revocation of an estate therein or a charge thereon which the owner granting 
or reserving such power might himself perform for any purpose. [ Civ. C. 
1877, § 298 ; R. C. 1899, § 3404. ] 

Must be Interest In thing I tself to constitute power coupled with interest. 
Wambole v. Foote, 2 Dak. 1, 2 N. W. 239. 

Power of sale In real estate mortgage Is power coupled with an interest and not 
terminated by death of mortgagor. Reil ly v. Phillips, 4 S. D. 004, 57 N. w. 780; 
Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723 . 

Instrument creating invalid trust not providing for doing of any act or creation 
of any charge or revocation on any estate In land conveyed not valid as a power 
in trust. Murphy v. Cook, 11 S. D. 47, 75 N. W. 387. 

§ 4841. Author defined. The author of a power as the tenn is used in this
chapter is the person by whom a power is created, whether by grant or devise ; 
and the holder of a power is the person in whom a power is vested, ,vhether 
by grant, devise or reservation. [ Civ. C. 1877, § 299 ; R. C. 1899, § 3405. ) 

§ 4842. Powers classified. Powers are general or special and beneficial
or in trust. [Civ. C. 1877, § 300 ; R. C. 1899, § 3406. ] 

§ 4843. General. A power is general when it authorizes the alienation
or incumbrance of a fee in the property embraced therein by a grant, will 
or charge, or any of them, in favor of any person whatever. [ Civ. C. 1877, 
§ 301 ; R. C. 1899, § 3407 . )

§ 4844. Special. A power is special :
1. When a person or class of persons is designated to whom the disposition

of property under the power is to be made ; or, 
2. When it authorizes the alienation or incumbrance by means of a grant,

will or charge of only an estate less than a fee. [ Civ. C. 1877, § 302 ; R. C. 1899,
§ 3408. ]

§ 4845. Beneficial. A power is beneficial when no person other than its
holder has by the terms of its creation any interest in its execution. [ Civ. C. 
1877, § 303 ; 1899, § 3409. ] 

§ 4846. In trust. A power is in trust when any person or class of persons,
other than its holder, has by the terms of its creation an interest in its execu
tion. [Civ. C. 1877, § 304 ; R C. 1899, § 3410. ) 

§ 4847. General power. When in trust. A general power is in trust when
any person or class of persons, other than its holder, is designated as entitled 
to the proceeds or the disposition, or charge authorized by the power or to any 
portion of the proceeds or other benefits to result from its execution. [Civ. 
C. 1877, § 305 ; R. C. 1899, § 3411. )

§ 4848. Special. Same. A special power is in trust :
1. When the disposition or charge which it authorizes is limited to be made

to any person or class of persons other than the holder of the power ; or, 
2. When any person or class of persons, other than the holder, is designated

as entitled to any benefit from the disposition or charge authorized by the 
power. [Civ. C. 1877, § 306 ; R.  C. 1899, § 3412.] 
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§§ 4849�860 CIVIT, CODE. Powera. 

§ 4849. Capacity to create. No person is capable of creating a power who
is not nt the same time cap11ble of J?l'!1nting some estate in the property to 
which the power relntrs. I l;iv. C. 1 77, § 307: R. C. 1899, § 3413.] 

§ 4850. In whom vested. £\ power may be vested iu any person. [Civ. C.
1 77. § 30': R. C. ll'l!l!l, § ;H-H.J 

§ 4851. How created. A power may be created only:
1. By a suitable clause contained in a grant of some estate in the real prop•

erty to which the power rl'laf<'s or in an agreement to execute such a grant; or, 
2. By ,t devise contained in a will. fCiv. C. 1 77. § 300: R. C. 1899, § 3415.]

Power of sale In mortgage aulhorlzes foreclosure by ad"ertlsement. Male v. 
Loogstafl', \J S. 0. 31\!I, ll!l :--. W. ;;77, 

§ 4852. Power reserved. The grantot· in any con,·l'yance may reserve to 
himself any powct·, beneficial oi- in tmst, whicb he mi1?ht lawfully grant to 
another: and every power thus reserved is suh,icc·t to the provisions of this 
chnptct· in the same mauuer as if granted to another. [Civ. C. 1877, § 310; 
R. C. 1899, § 3416.]

§ 4853. When irrevocable. Every pow<'1·. beuefici11l or in trust, is irrevoc
able u11lcss an authorily to rl'n>ke it is µ-in�11 or reiwn·ed in the instrument 
crentiug the power. I Ch·. C. 1 77, § 311: H. C. 1 !J9, § 3417.] 

§ 4854. When power is a lien. A power is a lien upon the real property
wl1i("h it embraces from the time the instrnment in which it is contained takes 
effect. cxrl'pt that H!?ainst creditors. pur,,Jin�t'l'S and incnmbrancers in good 
faith and without notice from a11y pcri;on having an estate in such real prop
erty. the powe1· is a lien onl.v from tl1e time the instrument in which it is 
eontnin('d is clul.v recorded. l Civ. C. 1877, § 312: R. C. 1899, § 3418.] 

§ 4855. When power deemed part of security. \\7heu a power to sell real
property is gi,·cu to a mortgage<' or other iucumbranccr in an instrument 
intended lo ,-rcm·c Urn paynwnt of money, the power is to be deemed a part 
of the security and wsts in auy pr1·son who hy assignment becomes entitled 
to the mon<'y so S('cured to be paid nnd may be executed by him whenever 
the assignment is duly neknowlcclged and recorded. [Civ. C. 1877, § 313; 
R. c. 1899. § 3-l-19. l

Assignee <'annot foreclose by advertlsemenL uolll assignment has been duly ex
ecuted. acknowledged and recorded. Hickey "· Richards, 3 Dak. 345, 20 N. W. 
•l:!R 

Power or sale vests In person enl!tlcd to security and Is not suspended by death 
or dlsahlllt)". Grandin \'. Emmons, 10 �- 0. :!:!3, SG N. W. i23; Reilly v, Phillips, 
➔ S. D. 1:01, :;; :S. W. 71-i(I, 

,\ssignee ror benefit or creditors has power to foreclose. Thompson v. Browne, 
10 S. D. :lH, ,;; :S. \\". 1!1-1. 

§ 4856. Who cannot execute power. A powN· eanoot be executed by any 
pcri-on not capnhl<' o[ disposing of re11l proprrty. {Ch·. C. 1877, § 314; R. C. 
l�!!!J, § 3-1-:W.]

.\ll11or c·annot cxec·ute l)O\\C'I'. \\"ambole ,·. Foote.:! Oak. 1. :! N. W. 239. 

§ 4857. Married woman. .\ marril•d woman 111n_v cxl'c11lti the power during
hl'I' 111a1Tia!!"1· with1111t thP 1·onc111..-cm·1· of her h11sba11d, unless otherwise pre
s1•1·iht'd h.,· th1• 1Pru1s nl' tlit• powPr. [Civ. l". ll'l77. § 315: H. C. 1899, § 3421.) 

� 4858. Married woman cannot execute before majority. No power can be 
<'Xl'C·11tNI l,y a 111a1Til'(l woman hC'fon· sh1· attnins h(•r 11111.iority. [Civ. C. 1877, 
§ :llli: H. ('. UUl.i. § :l-!:!:!.]

§ 4859. How power executed. .\ pow,•r c·nn hP rx<•<'nt<.>d only by a written
instrument whil"h wo11ld he snffiL·il'nt to pass th<' L'stutc or interest intended 
lo pass 11111lPr I h,• pn11·1•r. if t hP p1•rs1,11 .-x1•1•11ti11� lh<' power was the actual 
(IW!H 1t·. [Ch·. C. ]�77. § !117: H. ( 1

• lS!lfJ. � 3�2:t] 
§ 4860. Execution. By all of several. By survivors, if one dies. When a

power is 1·pslt•d in s<'1·,,1·al 1wrsn11s :ill must unite in its execution: but in case 
;iny one or 1111n·c• of tit<'lll is d("ad the power may h<' executed by the survivor 
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Potters. CIVIL CODE. §§ 4861-4871

or survivors, unless otherwise prescribed by the terms of the power. [Civ. C. 
1877, § 318; R. C. 1899, § 3424.] 

§ 4861. How executed by will. When a power to dispose of real prop
erty is confined to a disposition by devise or will the instrument of execution 
must be a will duly executed according to the provisions of chapter 42. 
[Civ. C. 1877, § 319; R. C. 1899, § 3425.] 

§ 4862. How by grant. When a power is confined to a disposition by grant,
it cannot be executed by will even though the diRposition is not intended to 
take effect until after the death of the person executing the power. [Civ. C. 
1877, § 320; R. C. 1899, § 3426.] 

§ 4863. When directed by insufficient instrument. When the author of a
,power has directed or authorized it to be executed by an instrument which 
would not be sufficient in law to pass the estate the power is not void, but its 
exeeution is to be governed. by the rules before prescribed in this chapter. 
[Civ. C. 1877, § 321; R. C. 1899, § 3427.] 

§ 4864. Formalities unnecessary. When the author of a power has directed
any formalities to be observed in its execution, in addition to those which 
wonld be sufficient to pass the estate, the observance of such additional form
alities is not necessary to a valid execution of the power. [Civ. C. 1877, § 322; 
R. C. 1899, § 3428.J

§ 4865. Trivial conditions disregarded. When the conditions annexed to
a power are merely nominal and evince no intention of actual benefit to the 
party to whom or in whose favor they are to be performed, they may be wholly 
disregarded in the execution of the power. [ Civ. C. 1877, § 323; R. C. 1899., 

§ 3429.]
§ 4866. Binding conditions. With the exceptions contained in the preced•

ing sections the intentions of the ,author of a power as to the mode, time and 
conditions of its exec\ltion must be observed, subject to the power of a district 
court to supply a defective execution in the cases provided in sections 4875 
and 4899. [Civ. C. 1877, § 324; R. C. 1899, § 3430.) 

§ 4867. Consent, bow expressed. When the consent of a third person to
the execution of a power is requisite, such consent must be expressed in the 
instrument by which the power is executed or be certified in writing thereon. 
In the first case the instrument of execution, in the second, the certificate 
must be subscribed by the party whose consent is required and to entitle the 
instrument to be recorded such signature must be duly approved or acknowl
edged according to the chapter on recording transfers. [ Civ. C. 1877, § 325; 
R. C. 1899, § 3431.J

§ 4868. Consent of all survivors. When the consent of several persons to
the execution of a power is requisite all must consent thereto; but in case 
any one or more of them is dead the consent of the survivors is sufficient. 
unlt'SS otherwise prescribed by the terms of the power. [Civ. C. 1877, § 326; 
R. C. 1899, § 3432.]

§ 4869. Valid without recital. Every instrument executed by the holder
of I\ power, conveying an estate or creating a charge which such holder would. 
have no right to convey or create except by virtue of his power, is to be deemed 
a valid executi(ln of the power, even though not recited or referred to therein. 
[Ch·. C. 1877, § 327; R. C. 1899, § 3433.) 

§ 4870. When to be deemed conveyance. Every instrument except a will
in execution of a power, even though the power is one of revocation only is 
to be deemed·a conveyance within the meaning of the chapter on recording 
transfers. [Civ. C. 1877, § 328; R. C. 1899, § 3434.] 

§ 4871. Disposition beyond authority. A disposition or charge by virtue
of a power more extensive than was authorized thereby is not therefore void• 
but every estate or interest so created so far as it is embraced by the term� 
of the power is valid. [Civ. C. 1877, § 329; R. C. 1899, § 3435.] 
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§§ .J$i2-----!8 4 ('IYJL C'ODE. Powers. 

§ 4872. Time runs from creation of power. The period during which the
absolute right of alienation may be suspended by an instrument in execution 
of a power must be ctnnputed, not from the date of the instrument, but 
from the time of the creation of the power. [Civ. C. 1877, § 330; R. C. 1899, 
§ 3436.]

§ 4873. Conditions at creation determine legality. No estate or interest
can be gi,·en or limited to any person, by an instrument in execution of a 
power which could not haYe been given or limited at the time of the creation 
of the power. [Civ. C. 1877, § 331; R. C.1 99, § 3437.) 

§ 4874. Married woman's power. "\Then a manied woman, entitled to an
estate in fee, is authorized by a power to dispose of such estate during her 
marriage, she may by virtue of such power create any estate which she might 
create if unmarried. [Civ. C.1877. § 332; R. C. 1899, § 3438.] 

§ 4875. Relief of purchasers from defects. Pmchasers for a valuable con
sideration, claiming und«'r a dC'fc.cth·e execution of a power are entitled to the 
same relief ns similar purchasers cl».iming under a defective conveyance from 
an actual owner. [Civ. C. 1877. § 333; R. C. 1899, § 3439.] 

§ 4876. Fraud. Instmments in execution of a power are affected by fraud
in t.hc same manner as like inst rumen ts executed by owners or trustees. 
[Ci,·. C. 1877, § 334; R. C. 1899, § 3440.] 

§ 4877. Power to married woman. A general and beneficial power is valid 
which gives to a married woman power to dispose, dmiug her marriage and 
without the coneurreuce of her husband. of a present or future estate in real 
property conYeycd or dC',·ised to her in fee. [Civ. C. )877, § ;335; R. C. 1899, 
§ 34-U.)

§ 4878. Estates changed into fee. "\\'hen an absolute power of disposition
not accompanird by any trust is gin•n to the owner of a particular estate for 
lifr or yeat·s, such estate is changed into a frc, absolute iu favor of creditors. 
purchasers and incumurancers. but subject to auy future estates limited 
thereon. in Nase the power should not hr exernh•cl or the property should not 
be sold for the satisfaction of dL•bts. [ Ci,·. C. 1877. § 336; n. C. 1899, § 3442.) 

§ 4879. Same. When an aln;ol11te power of disposition not accompanied
by any trnst, is gin�n to any person to whom no particular estate is limited, 
such person ulso takes a fee. s11bjrcl to any future estate that may be limited 
ther·eon. but absolute iu fayor of crPditors, purchasers and incumbrancers. 
[Ch·. C. 1877. § 337; R. C. 1899, § 3-143.) 

§ 4880. Same. Jn all cnscs when an absolute power of disposition is given,
not accompanied by any trust. and no remaindrr is limited on the estate 
of the holder of the powc1·, he i:,; ru1illl·d to .in absolute fee. [Civ. C. 1877, 
§ 338: H. C. 1899, § 3-144.)

§ 4881. Same. \\"he11 a general and l>rueficinl order to devise the inherit
ance is gh·en to the owner of an cstntc for life or for years, he is deemed tQ 
posscss nn absolute power of uisposiliou within the meaning of the last three 
sections. [ l'i ,·. ('. l 77. § 33!): H. C. ld9!), § 3445.) 

§ 4882. When power deemed absolute. Every power of disposition is
deemed absolnte t.,,· 111rans of which the holder is enabled in his lifetime to 
dispose of the entire fee in possession or in expectancy for his own benefit. 
[Civ. C'. 1877. § 340: It C. 1899. § 3446.] 

§ 4883. Grantor deemed owner. When power of revocation reserved. 
"Then the gt·antor in nny con,·cyancc rt'SC'rves to himself for bis own benefit
an absolute power of rcYocation, such grantor is still to be deemed the 
absolute o,1·m'r of the estate conYeyed so far as the rights of creditors and 
purchasers al'(• concerned. f Ci\·. c. 1877, § 341: R. C. 1899, § 3447.) 

§ 4884. When special and beneficial power valid. A special and beneficial
power is valid which is granted: 

1. To a married woman to dispose. during  the marriage, of any estate less
than a fee belonging lo hrr in the property to which the power relates; or, 
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Powers. CIVIL CODE. §§ 4885-4896

2. To the owner of a life estate in the property embraced in the power to
make leases, commencing in possession during his life. [Civ. C. 1877, § 342; 
R. C. 1899, § 3448.]

§ 4886. How far power to lease void. A special and beneficial power to
make leases of agricultural land for more than ten years or of town or city lots 
for more than twenty years is void only as to the time beyond ten or twenty 
years, and authorizes leases for those terms or less. [Civ. C. 1877, § 343; 1899, 
§ 3449. ]

§ 4886. When power to lease transferable. The power of the owner of a
life estate to make leases is not transferable as a separate interest, but is an
nexed to his estate and will pass, unless specially excepted, by any grant of 
such estate. If specially excepted in any such grant it is extinguished. [Civ. 
C. 1877, § 344; R. C. 1899, § 3450.)

§ 4887. }tower to lease released. The power of the owner of a life estate to
make leases may be released by li.im to any 'person entitled to a future estate 
in the property and is thereupon extinguished. [Civ. C. 1877, § 345; R. C. 1899, 
§ 3'151.J

§ 4888. Mortgage does not extinguish power. A mortgage executed by the
owner of a life estate having a power to make leases or by a married woman 
by virtue of any beneficial power does not extinguish or suspend the power, 
but the power is bound by the mortgage in the same manner as the real prop
erty embraced therein. [Civ. C.1877, § 346; R. C. 1899, § 3452.) 

§ 4889. Effects of same. The effects on the power of a lien by mortgage,
such as is mentioned in the last section, are: 

1. That the mortgagee is entitled to an execution of the power so far as
the satisfaction of his lien may require it; and, 

2. That any subsequent estate created by the owner in execution of the
power becomes subject to the mortgage in the same manner as if in terms em
braced therein. [Civ. C. 1877, § 347; R. C. 1899, § 3453.) 

§ ·4890. When power subject to creditors' claims. Every special and bene
fieia 1 power is liable to the claims of creditors in the same manner as other 
interests that cannot be reached by execution and the execution of the power 
may be adjudged for the benefit of the creditors entitled. [Civ. C. 1877, § 348; 
R. C. 1899, § 3454.] 

§ 4891. Other powers void. No beneficial power, general or special. not
already specified and defined in this chapter can hereafter be created. [ Civ. 
C. 1877, § 349; R. C. 1899, § 3455.]

§ 4892 . .  Powers enforceable for parties interested. Every trust power
unless its execution is made expressly to depend on the will of the trustees is 
imperative and imposes a duty on the trustee, the performance of which may 
be compelled for the benefit of the parties interested. [Civ. C. 1877, § 350; 
R. C. 1899, § 3456.]

§ 4893. Same. A trust power does not cease to be imperative when the
trui,t.ee has the right to select any and exclude others of the persons designated 
as the beneficiaries of the trust. [Civ. C. 1877, § 351; R. C. 1899, § 3457.] 

§ 4894. Equal shares. When a disposition under a power is directed to be
made to, among or between several persons, without any specification of the 
share or sum to be allotted to each, all the persons designated are entitled to 
equal proportions. (Civ. C. 1877, § 352; R. C. 1899, § 3458.) 
· § 4895. Discretionary power. When the terms of a power import that the
estate or fund is to be distributed among several persons designated in such
manner or proportions as the trustee of the power may think proper, the trus
tee may allot the whole to• any one or more of such prsons in exclusion of

. the others. [Civ. C. 1877, § 353; R. C. 1899, § 3459.J
§ 4896. Death of trustee. If the trustee of a power with the right of

selection dies, leaving the power unexecuted, its execution must be adjudged
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for the benefit. equally of ull the persons designated as objects of the trust. 
[Civ. C. 1877, § 354: R. C. 1899, § 3460.) 

§ 4897. Execution by district court. When a power in trust is created
by will and the testator has omitted to designate, expressly or by necessary 
implication, by whom the power is to be executed its execution devolves on 
the tlistrict court. [ Civ. C. 1877. § 355: R. C. 1899, § 3461.) 

§ 4898. Execution for benefit of creditors. The execution in whole or in
part of any trust power may be adjudged for the benefit of the creditors or 
assignees of any person entitled as one of the beneficiaries of the trust to 
compel its execution when his interest is transferable. [Civ. C. 1877, § 356; 
R. C. 1899, § 3462.)

§ 4899. Defects cured. When the ex.:cution of a power in trust is defective
in whole or in part under I he pt·ovisions of this chapter, its proper execution 
ma_v be adjudged in fa,·or of the persons dcsiguated ns the objects of the 
trust. f Civ. C. 1877. § 3:57: R. C. 1899. § �463.] 

§ 4900. Certain other laws apply. 'l'hc provisions of chapters 59 and 60,
saving the rights of other persons from prejudice by the misconduct of trustees 
and authorizing the <·ourt to remove and appoint trttstees; the provisions of 
chapter 43. de,·olviu� express trusls upon the court on the death of the 
trustee; and the provisons or section 4837 apply equally to powers in trust 
and the tnislees of such powers. [Ch·. C. 1877. § 358; R. C. 1899, § 3464.] 

C'TT.\P'fli;R :�2. 

PER�0):AJ, OR )IOVABLE PROPERTY . 

. \1rr1c1." l.-l't:1:::;c1:--.,L l'1to1•t;wn- 1:-. G1,::--E1t.\L. 

§ 4901. Governed by law of domicile. If there is no law to the contrary
in the place whl're perso1111l property is situated it is deemed to follow the 
person of its owner and is l'.(o,·crncd by the law of his clomieilc. [Civ. C. 1877, 
§ 359; R. c. 189!), § 3465.)

.\nncu: 2.-Tm:-.cs 1:-- .\<.:Ttox. 

§ 4902. Defined. A thing in ac•tion is a riirht lo recon!r money or other 
personal property by a judicial proceeding. [Civ. C. 1877, § 360; R. C. 1899, 
§ 3466.)

A chose In nctlon Is worth prlma faclc what apperas due upon It. Anderson v.
Dank, li X. D. •!iii, 'i:! X, \\'. !IJG. 

� 4903. Transferable. .\ thin� in H<'tion, ari,dng out of the violation of 
a ri�ht o( propert,v or out of 1111 obliiration. mat he transferred by the owner.

t·pon the death of the owner it passes to his personal representatives, except 
wh<'11 in th<' c•:1s,'s prnvirit'd h_v lnw it pass,•s to his dcvisecs or successor in office. 
I C'iY. C. 1877. § 361: H. C. 1899. § 3467.J 

.\ltTIC'J.E :L-l"-1111"1"1:s'<�. 

§ 4904. Ship defined. Tlw t,•r111 ·'ship" 01· "shippinf!," when used in this 
(•ode•. inc·lmks slt',m1ho:its. s11ilin!! vesst'ls. c11nnl bonts. barges and every 
�t1w,lt1n' adnptt•d to I,,• 11:n·ig-ah•tl front plntc to place for the trans
port:11 ion of 111(:r('h;1ndi�t· m· pPrsons. I ('iv. C. 1877. § 362: R. C. 1899, § 3468.] 

§ 4905. Appurtenances. .All things bc•longing to the owners which are on
board a ship and arC' connedcd with its proper use for the objects of the 
,·oya!!<' and adY1"11\111·,• in whic·h tlw ship is t•flgag-ed are deemed its ap
p11r\l'UllllN'S. lf'h·. C'. )877. § 3fi3: H. C. 1899. § 3469.) 

§ 4906. Navigation classified. Ships arc engaged either in foreign or 
domc•stic naYigatinn. !)hips ar(• engaged in foreign navigation when passing 
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to or from a foreign country, and in domestic navigation when passing from 
place to place within the United States. [ Civ. C. 1877, § 364 ; R. C. 1899, 
§ 3470.)

§ 4907. Domestic &nd foreign ships. A ship in the port of the state or
territory to which it belongs. is called a domestic ship ; in another port it is 
called a foreign ship. [ Civ. C. 1877, § 365 ; R. C. 1899, § 3471. ) 

§ 4908. Power of court. If a ship belongs to several persons, not partners,
and they differ as to its use or repair the controversy may be determined by 
any court of competent jurisdiction. [ Civ. C. 1877, § 366 ; R. C. 1899, § 3472. ] 

§ 4909. Possessor liable. If the owner of a ship commits its possession
and navigation to another, that other and not the owner is responsible for its 
repairs and supplies. [Civ. C. 1877, § 367 ; R. C. 1899, § 3473. ] 

§ 4910. Congress regulates. The registry, enrollment and license of ships
are regulated by acts of congress. [ Civ. C. 1877, § 368 ; R. C. 1899, § 3474. ) 

ARTICLE 4 .-RULES OF NAVIGATION. 

§ 4911. Meeting ships. Limitation. In case of ships meeting the following
rules must be observed in addition to those prescribed by any statutes of this 
state, which relate to navigation : 

1. Whenever any ship proceeding in one direction meets another ship
proceeding in another direction so that if both ships were to continue thei:t 
respective courses they would pass so near as to involve the risk of a collision, 
the helms of both ships must be put to port so as to pass on the port side of 
each other, except when the circumstances of the case are· such as to render 
a departure from the rule necessary in order to avoid immediate danger and 
subject also to a due regard to the dangers of navigation. 

2. A steamer navigating a narrow channel must, whenever it is safe and
practicable, keep to that side of that fair way or mid-channel which lies on the 
starboard side of the steamer. A steamer when passing another steamer in 
such channel must always leave the other upon the larboard side. 

3. When steamers must inevitably or necessarily cross so near that by
continuing their respective courses there would be a risk of collision each 
vessel must put her helm to port so as always to pass on the larboard side of 
eaeh other. 

The rules of this section do not apply to any case for which a different 
rule is provided by the regulations for the government of pilots of steamers 
approaching each other within sound of the steam whistle, or by the regulations 
concE!rning lights upon steamers, or other matters prescribed under authority 
of any act of congress. [Civ. C. 1877, § 369 ; R. C. 1899, § 3475. ) 

§ 4912. Infringement. Damages. If it appears that a collision was oc
casioned by fai lure to observe any rule of the foregoing section the owner 
of the ship by which such rule is infringed cannot recover compensation for 
d_amages sustained by the ship in such coll ision, unless it appears that the 
circumstances of the case made a departure from the rule necessary. [ Civ. C. 
1877, § 370 ; R. C. 1899, § 3476. ) 

, 4913. Damage presumed from default. Damage to person or property 
arising from the failure of a sl1ip to observe any rule of section 4911 must be 
deemed to have been occasioned by the willful default of the person in charge 
of the deck of sneh ship at the time, unless it appears that the circumstances of 
the case made a departure from the rule necessary. [ Ci v. C. 1877, § 371 ; R. C. 
1899, § 3477. ) 

§ 4914. Liability deftned. Losses caused by col l ision are to be borne as
follows : 

1. If either party was exclusively in fault he must bear his own loss and
con1pensate the other for any loss he has sustained. 

2. If neither party was in fault the loss must be borne by him on whom it
falls. 
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3. If both were in fault the loss is to be equally divided, unless it appears
that there was a great disparity in fault, in which case the loss mu.st be equi
tably apportioned ; or, 

4. If it cannot be ascertained where the fault lies the loss must be equally
divided. [Civ. C. 1877, § 372 ; R. C. 1899, § 3478. ] 

C H A P T E R  3 3 .  

P�ODUCTS OF THE MIND. 
§ 4915. Ownership of. The author of any product of the mind, whether

it is an invention, or a composition in letters or art, or a design, with or without 
delineation , or other graphical representation, has an exclusive ownership 
therein and in the representation or expression thereof, which continues 
so long as the product and the representations or expressions thereof made by 
him remain in his possession. [Civ. C. 1877, § 570 ; R. C. 1899, § 3479. ] 

§ 4916. Ownership of joint products. Unless otherwise agreed, a product
of the mind in the production of which several persons are jointly concerned 
is owned by them as follows : 

1 .  If  the product is single , in equal proportions ; or, 
2. If it is not single, in proportion to the contribution of each. [ Civ. C.

1877, § 571 ; R. C. 1899, § 3480. ] 
§ 4917. Transfer. The owner of any product of the mind, or of any repre

sentation or expression thereof, may transfer his property in the same. [ Civ.
C. 1877, § 572 ; R. ·C. 1899, § 3481 . ]

§ 4918. Publication. If the owner of a product of the mind intentionally
makes it public a copy or re_production may be made public by any person 
without responsibility to the owner so far as the law of this state is concerned 
[Civ. C. 1877, § 573 ; R. C. 1899, § 3482. ] 

§ 4919. Subsequent production of same thing. If the owner of a product
of the mind does not make it public, any other person subsequently and orig
inally producing the same thing, has the same right therein as the prior author, 
which is exclusive to the same extent against all persons except the prior 
author, or those claiming under him. [Civ. C. 1877, § 574 ; R. C. 1899 , 3483. ) 

§ 4920. Ownership of private communications. Letters and other private
communications in writing belong to the person to whom they are addressed 
and delivered ; but they cannot be published against the will of the writer, 
except by authority of law. [Civ. C. 1877, § 575 ; R. C. 1899, § 3484. ] 

C H A P T E R  3 4 .  

O'l'HER KINDS OF PERSONAL PROPERTY. 

§ 4921. Trade-marks. One who produces or deals in a particular thing or
conducts a particular business may appropriate to his exclusive use as a trade
mark any form, symbol or name which has not been so appropriated by another 
to designate the origin or ownership thereof ; but he cannot exclusivelz 
appropriate any designation, or part of a designation, which relates only to the 
name, quality, or the description of the thing or business, or the place where 
the thing is produced or the business carried on. [ Civ. C. 1877, § 576 ; R. C. 
1899, § 3485. ) 

§ 4922. Good will. The good will of a business is the expectation of con
tinued public patronage, but it does not include a right to use the name 
of any person from whom it was acquired. [Civ. C. 1877, § 577 ; R. C. 1899, 
§ 3486. ]

§ 4923. Is property. Transferable. The good will of a business is prop
erty, transferable like any other. [Civ. C. 1877, § 578 ; R. C. 1899, § 3487. ) 

Contract to refrain from conducting similar business must be collateral to sale 
of good wi l l .  Mapes v. Metcalf, 10 N. D. 601,  88 N. W. 713. 
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§ 4924. Title deeds. Instruments essential to the title of real property
and which are not kept in a public office as a record pursuant to law belong 
to the person in whom for the time being such title may be vested and pass 
with the title. [Civ. C. 1877, § 579 ; R. C. 1899, § 3488.] 

C H A P T E R  3 5  . 

.ACQUISITION OF PROPERTY. 

ARTICLE 1.-MODES IN WHICH PPOPERTY MAY BE ACQUIRED. 
§ 4925. How property acquired. Property is acquired by :
1. Occupancy.
2. Accession.
:l. Transfer.
4. Will; or,
5. Succession.

[Civ. C. 1877, § 580 ; R. C. 1899, § 3489.] 

ARTICLE 2.-OCCUPA�CY. 

§ 4926. Title by occupa.ncy. Occupancy for any period confers a title
sufficient against all except the state and those who have title by prescription, 
accession, transfer, will or succession. [Civ. C. 1877, § 581; R. C. 1899, § 3490.) 

§ 4927. Prescription. Occupancy for the period prescribed by the code of
civil procedure or any law of this state as sufficient to bar an action for the 
recovery of the property confers a title thereto, denominated a title by pre
scription, which is sufficient against all. [ Civ. C. 1877, § 582; R. C. 1899, 
§ 3491.]

§ 4928. Titles to real property. All titles to real property vested in any
person or persons who have been or hereafter may be in actual open adverse 
and undisputed possession of the land under such title for a period of ten 
years and shall have paid all taxes and assessments legally levied thereon, 
shall be and the same are declared good and valid in Jaw, any law to the con
trary notwithstanding. [1899, ch. 158; R. C. 1899; 349la.] 

Statutory limitation may be shortened by the legislature. Osborne v. Lind
strom, 9 N. D. 1, 81 N. W. 72. 

Claim of title sufficient ff occupant claims title and ownership In good faith 
under Instrument, which constitutes color of title within meaning of the law. 

When tax deed sufficient. Power v. Kitching, 10 N. D. 255, 86 N. W. 737. 
Doctrine of tacking not applicable. Streeter v. Frederickson, 11 N. D. 300, 91 

N. W. 692. • 

ARTICLE 3.-ACCESSION TO REAL PROPERTY. 

§ 4929. Fixtures, when tena.nt may remove. When a person affixes his
property to the land of another without an agreement permitting him to remove 
it, the thing affixed belongs to the owner of the land, unless he chooses to re
quire the former to remove it; provided, that a tenant may remove from the 
demised premises any time during the continuance of his term anything affixed 
thereto for the purpose of trade, manufacture, ornament or domestic use, if 
the removal can be effected without injury to the premises, unless the thing
has by the manner in which it is affixed become an integral part of the
premises. [Civ. C. 1877, § 583 ; R. C. 1899, § 3492.) 

Fixtures may become personal property by agreement. Myrick v. Blll, 3 Dak. 
284, 17 N. W. 268. 

Tenant may not remove after expiration of lease. Become property of owner 
of demised premises, In absence of agreement to the contrary. Sweet v. Myers, 
3 8. D. 324, 53 N. W. 187. 
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§ 4930. Riparian accretions. When from natural causes land forms by
imperceptible degrees upon the bank of a river or stream, navigable or not 
navigable, either by accumulation of material or by the recession of the 
stream, such land belongs to the owner of the bank, subject to any existing 
right of way over the bank. [ Civ. C. 1877, § 584 ; R. C. 1899, § 3493. ] 

Grantee of real property takes title together with any reliction to center of non
navigable lake occasioned by recession on d rying up of Its waters. Riparian 
owner takes to center of n on-navigable lake ratably with other riparian owners. 
Olson v. Huntamer, 6 S. D.  364, 61 N. W. 479. 

§ 4931. Land removed by stream reclaimed, when. If a river or stream,
navigable or not navigable, carries away by sudden violence a considerable 
and distinguishable part of a bank and bears it to the opposite bank or to 
another part of the same bank, the owner of the part carried away may reclaim 
it within a year after the owner of the land to which it has been united takes 
possession thereof. [Civ. C. 1877, § 585 ; R. C. 1899, § 3494. ] 

§ 4932. Islands in navigable streams. Islands and accumulations of land
formed in the beds of streams which are navigable, belong to the state, if there 
is no title or prescription to the contrary. [ Civ . C. 1877, § 586 ; R. C. 1899, 
§ 3495. ]

§ 4933. In other streams. An island or accumulation of land formed in
a stream which is not navigable belongs to the owner of the shore on that side 
where the island or accumulation is formed, or if not formed on one side only, 
to the owners of the shore on the two sides, divided by an imaginary line drawn 
through the middle of the river. [Civ. C. 1877, § 587. § R. C. 1899, § 3496. ] 

§ 4934. Island formed by new channel. If a stream, navigable or not
navigable, in forming itself a new a rm divides itself and surrounds land 
belonging to the owner of the shore and thereby forms an island,  the island 
belC\ngs to such owner. [ Civ. C. 1877 , § 588 ; R .  C. 1899, § 3497. ] 

§ 4935. When ancient bed taken as indemnity. If a stream, navigable or
not navigable, forms a new course, abandoning its ancient bed, the owners of 
the land newly occupied take by way of indemnity the ancient bed abandoned, 
each in proportion to the land of which he has been deprived. [ Civ. C. 1877, 
§ 589 ; R. C. 1899, § 3498 . ]

ARTICLE 4.-ACCESSION T O  PERSON.i L PROPER'fY. 

§ 4936. Things inseparably united. When things belonging to different
owners have been united so as to form a single thing and cannot be separated 
without injury the whole belongs to the owner of the thing which forms the 
principal part, who must, however, reimburse the value of the residue to the 
other owner or surrender the whole to him. [Civ. C. 1877, § 590 ; R. C. 1899, 
§ 3499 . ]

Inventor of secre t cost an d se ll ing marks, copied in catalogue, h a s  property 
therein w h i ch law w i l l  protect .  Secret code principal part of catalogue. Sim mons
Hard ware Co. v. Waibel , 1 S. D. 488, 47 N.  W. 814.

§ 4937. Principal part defined. That part is to be deemed the principal
part to which the other has been united only for the use , ornament or comple
tion of the former, un l ess the latter is the more valuable and has been united 
without the knowl edge of its owner, who may in the latter case require it to 
be separated and returned to him , although some injury should result to the 
thing to which it has been united. [Civ. C. 1877, § 591 ; R. C. 1899, § 3500. ] 

§ 4938. Further defined. If neither part can be considered the principal
within the rule prescribed by the last section , the more valuable, or if the values 
are nearly equal, the more considerable in bulk is to be deemed the principal 
part. [ Civ.  C. 1877, § 592 ; R. C. 1899, § 3501 . ]  

§ 4939. Thing made from another 's materials. If  one  makes a thing from
materials belonging to another the latter may claim the thing on reimbursing 
the value of the workmanship unless the value of the workmanship exceeds 
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the value of the materials, in which case the thing belongs to the maker on 
reimbursing the value of the materials. [Civ. C. 1877, § 593 ; R. C. 1899, 
§ 3502.)

§ 4940. Blended materials. When one has made use of materials which in
part belong to him and in part to another in order to form a thing of a new 
description without having destroyed any of the materials, but in such a way 
that they cannot be separated without inconvenience, the thing formed is 
common to both proprietors in proportion, as respects the one, of the materials 
belonging to him, and as respects the other, of the materials belonging to 
him and the price of bis workmanship. [ Civ. C. 1877, § 594; R. C. 1899, § 3503. ] 

§ 4941. Admixtures of materials. When a thing has been formed by the 
admixture of several materials of different owners and neither can be consid
ered the principal substance, an owner, without whose consent the admix
ture was made, may require separation if the materials can be separated with
out inconvenience. If they cannot be thus separated the owners acquire the 
thing in common in proportion to the quantity, quality and value of their 
materials ; but if the materials of one were far superior to those of the others, 
both in quantity and value, he may claim the thing on reimbursing to the 
others the value of their materials. [ Civ. C. 1877, § 595; R. C. 1899, § 3504. ] 

§ 4942. Foregoing sections not applicable to willful use. 'l'he foregoing
sections of this chapter are not applicable to cases in which one willfully uses 
the materials of another without his consent; but in such cases the product 
belongs to the owner of the material if its identity can be traced. [ Civ. C. 
1877. § 596 ; R. C. 1899, § 3505.) 

§ 4943. Material restored in kind or value paid. In all cases when one
whose material has been used without his knowledge in order to form a product 
of a different description, can claim an interest in such product, he has an 
option to demand either restitution of his material in kind in the same quan
tity, weight, measure and quality, or the value thereof; or when he is entitled 
to the product, the value thereof in place of the product. [Civ. C. 1877, § 597 ; 
R. C. 1899, § 3506.)

§ 4944. Damages. One who wrongfully employs materials belonging to
another is liable to him in damages, as well as under the foregoing provisions 
of this chapter. [Civ. C. 1877, § 598; R. C. 1899, § 3507.) 

C H A P T E R  3 6 .

TRANSFER. 

ARTICLE 1 .-DEFINITION OF TRANSFER. 

§ 4940. Transfer defined. Transfer is an act of the parties or of the law
by which the title to property is conveyed from one living person to another. 
[Civ. C. 1877, § 599; R. C. 1899, § 3508.) 

Conveyance without consideration valid as between parties. Bernardy v. 
Colonial Mortgage Co. , 17 8. D. 637, 98 N. W. 166. 

Interest In stock of corporation may be sold on execution and title passed. Van
Clse v. Bank, 4 Dak. 485, 33 N. W. 897. 

§ 4946. Consideration unnecessary to validity. A voluntary transfer is
an executed contract, subject to all rules of law, concerning contracts in general 
except that a consideration is not necessary to its validity. [Civ. C. 1877, § 600;
R. C. 1899, § 3509.)
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,\llTICLE 2.-\\·u,vr �La· J3i,: 'fR.\NSFERRED. 

§ 4947. What may be transferred. Propct·ty of any kind may be trans
fetTed except as otherwise provided, by this article. [Civ. C. 1877, § 601; 
R. C. 1899, § 3510.]

§ 4948. Possibility not transferable. A mere possibility, not coupled with

an interest, cannot be t1·ansferred. [Civ. C. 1877, § 602; 1899, § 3511.) 
§ 4949. Right of re-entry not transferable. A mere right of re-entry or of 

repossession for breach of a condition subsequent cannot be transferred to 
any one except the owner of the property affected thereby. [Civ. C. 1877, 
§ 603; R. C. 1899, § 3512.]

.ArtTICLE 3.-�[00E OF TRANS�'Elt. 

§ 4950. How made. A transfer may be made without writing in every case
in which a writing is not expressly required by statute. [Civ. C. 1877, 
§ 604; R. C. 1899, § 3513.)

A cllose In action may be transferred either by parol or by written asalgnment. 
Roberts v. Bank, 8 N. D. •174, 70 N. W. 003. 

§ 4951. Written transfers named. A transfer in writing is called a grant,
or conveyancE>. OI' bill of sale. The term "grant" in this and the next two 
articles includes 1111 these instruments unless it is especially applied to real 
property. [Ci\·. C. 1877, § 605; H. C. 1899, § 3514.) 

§ 4952. Grant effectual only on delivery. A grant takes effect so as to
vest the interest intended to be transferred only upon its delivery by the 
grantor. [Civ. C. 1877, § 606; 1899, § 3515.] 

\\'here lllere Is neither actual nor constructive delivery or deed no title passes. 
Mclllanus v. Commow, 10 X. D. 340, ; N. W . .  

§ 4953. Delivery presumed at its date. A grant duly executed is presumed
to have beeo delivered at its date. [Civ. C. 1877, § 607; R. C. 1899, § 3516.J 

§ 4954. Delivery is absolute. A. grant cannot be delivered to the grantee
conditionally. Delivery to l1im 01· to his agent as such is necessarily absolute; 
and the instrument takes effect thercnpon. discharged of any condition on 
which the delivery was urnde. [Ch·. C. 1 77, § 608; R. C. 1899, § 3517.] 

Collusion between grantor nod agent of grantee does not alrect validity ot 
delivery 10 such agent. Holt v. Colton, 4 Oak. 67, 22 N. W. 403. 

Delivery of duplicate draft not conditional delivery or new contract, where 
original contract deli\·ered and lost. Bank or Gilby v. Farnsworth, 7 N. D. 6, 72 
N. W. 001. 

Caso revlewe(l and held not to be conditional dell,•ery. Paro! evidence lnadmla
ablo to show deed or mongnge wns to take elrect upon condition. Sargent v. 
Cooley and Cllfl'ord, l:l N. 0. 1, 04 N. W. 576. 

Delivery to president or corporation, acting officially. Is delivery to corporation. 
Merrill v. Hurley, li S. D. (;\l!Z, 62 ::-S. W. 058. 

§ 4955. Delivery in escrow
_. 

A grant may be dt'posited by th� _grantor
with a third person to be delivered on the performance of a cond1tt0n and 
on delivery by the depositary it will take effect. While in the possession of 
the third person and subject to condition it is called an escrow. [Civ. C.

1877, § 609; R. C. 1899, § 3518.) 
What constitutes escrow. ::-Slcltols & Shepard Co. v. Bank, 6 N. D. 404, 71 N. 

\\'. J:j.j. 
§ 4956. Redelivery does not retransfer. Redelivering a grant of real prop

erty to the grantor or cantcling it does 11ot operate to retranefer the title. 
[C1v. C. 1877, § 610; H. C. 1899, § 3519.] 

OtTor to rPdel!,·er deed not ofter to rPRtnre property. Johnson v, Burnside, S S. 
D. :!:30, 5:! ;,.;, W. 10::ii. 
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Return and cancellation of deed will not revest grantor with legal title. 
Parszyk v. Mach, 10 S. D. 555, 74 N. W. 1027. 

§ 4957. When deemed constructively delivered. Though a grant is not
actually delivered into the possession of the grantee it is yet to be deemed 
constructively delivered in the following cases : 

1. When the instrument is by the agreement of the parties at the time of
execution understood to be delivered and under such circumstances that the 
grantee is entitled to immediate delivery ; or, 

2. When it is delivered to a stranger for the benefit of a grantee and his 
assent is shown or may be presumed. Civ. C. 1877, § 611 ; R. C. 1899, § 3520.) 

Subsequent acceptance of deed delivered to stranger relates back to time of 
original delivery, where rights of third persons have not intervened. Arnegaard 
v. Arnegaard, 7 N. D. 475, 75 N. W. 'i97.

Deed recorded by grantor seven years after execution without delivery to grantee
not constructively delivered. Mc.Manus v. Commow, 10 N. D. 340, 87 N. W. 8. 

ARTICLE 4.-!NTERPRET.ATION OF OR.ANTS. 

§ 4958. Interpreted same as contracts. Grants are to be interpreted in
like manner with contracts in general except so far as is otherwise provided 
by this article. fCiv. C. 1877, § 612 ; R. C. 1899, § 3521. ] 

§ 4959. Limitation not controlled by words less clear. A clear and dis
tinct limitation in a grant is not controlled by other words less clear and dis
tinct. [Civ. C. 1877, § 613 ; R. C. 1899, § 3522. J 

§ 4960. When recourse bad to recitals. If the operative words of a grant
are doubtful recourse may be had to its recitals to assist the construction. 
[Civ. C. 1877, § 614; R. C. 1890, § 3523. J 

§ 4961. In favor of grantee except public grants. A grant is to be in
terpreted in favor of the grantee, except that a reservation in any grant and 
every grant by a public officer or body, as such, to a private party is to be 
interpreted in favor of the grantor. (Civ. C. 1877, § 615 ; R. C. 1899, § 3524. ] 

§ 4962. Former part prevails. If several parts of a grant are absolutely
irreconcilable the former part prevails. [ Civ. C. 1877, § 616 ; R. C. 1899, 
§ 3525. )

In grant containing correct description of land followed by incorrect description
by metes and bounds, first description prevails. Novotny v. Danforth, 9 S. D. 301,
68 N. W. 749. 

§ 4963. Without issue defined. When a future interest is limited by a
grant to take effect on the death of any person without heirs, or heirs of his 
body, or without issue, or in equivalent words such words must be taken to 
mean successors or issue living at the death of the person named as ancestor. 
[Civ. C. 1877, § 617 ; R. C. 1899, § 3526. ] 

§ 4964. Words unnecessary to fee. Words of inheritance or succession are
not requisite to transfer a fee in real property. [ Civ. C. 1877, § 618 ; R. C. 
1899, § 3527.J 

Failure to insert does not impair validity of deed in writing. Evenson v. 
Webster, 3 S. D. 382, 53 N. W. 747. 

ARTICLE 5.-EFFECT OF TRANSFER. 

§ 4961S. Vests actual title. A transfer vests in the transferee all the actual
�itle to the thing transferred which the transferrer then has unless a different 
mtention is expressed or is necessarily implied. [ Civ. C. 1877, § 619 ; R. C. 
1899, § 3528.] 

A conveyance of right, title and Interest conveys no estate not possessed by 
grantor. Rosenbaum v. Foss, 7 S. D. 83, 63 N. W. 538. 

§ 4966. Thing includes incidents. The transfer of a thing transfers also
all its incidents unless expressly excepted ; but the transfer of an incident 
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to a thing does not transfer the thing itself. [Civ. C. 1877, § 620; R. C. 1899, 
§ 3529.)

Transfer ot nole secured b)' mortgage carries mortgage with It. Parker ..-. 
Randolph. r; S. D. u41J, uO N. W. i22. 

§ 4967. Benefit taken though unnamed. A present interest and the bene
fit of a condition or covenant respecting pl'Operty may be taken by any 
natural person under a grant, ulthong-h not named a party thereto. [Civ. C. 
1877, § 6�1; R. C. 1 99, § 3530.] 

CHAPTER 37. 

'l'RAN�l·'EH 01•' Rl�AL PHOPERTY . 

• \ltTICLJ, l. -.\[0111-; 01' 'r11.\�!SFER. 

§ 4968. Only by law or writing. An estate in real property other than
an estate at will or for 11 term not exceeding one �•ear. can be transferred 
only by operation of law 01• by nn instrument in writing, subscribed by the 
pa1ty disposing of the same or o�• his ngcnt thereunto authorized by writ
ing. [Civ. C. 1877, § 6:22; R C. 1899. § 3531.) 

T'ower or attorney lo sell and convey does not authorize mortgage. Morris v. 
Ewin!\'. RN. D. !)(), 7() N. W. lO-H. 

\\'ords lntllcallng an intention to trnnsfer sufficient. Evenson v. Webster, 3 S. 
D. :.:�:!. :i3 :--. W. ,-Ii. 

Lease ror �eason not lease for more 1 hnn one rear and not required to be In 
wrltlnr;. Pllts M>:ricultural \\"orks v. Young, li S. D. 557, G2 K. W. -13'.?. 

Doe� nol apply to contra<'t to reconvey land held ns security. Phillips v. Swen
son, w s. D. a::.i. O:! N. \\". ion::;. 

§ 4969. By-laws empowering officers to execute. Any foreign or domestic
corporation may in its by-laws empo1n'r auy one or rnorc of its officers sever
all.v or conjointly to ex1·1·ute aml 11e•lrnowlcd�c in its behalf couYeyances, 
tram;l"ers, assignments, releases. satisfactions or other instrnments affecting 
liens npon, titks to or interests in real estate. (1893, cl1. 42, § 1; R. C. 1899, 
§ 3532.)

§ 4970. Who executes if not so empowered. In the absence of any by
laws the president or sccrctar�• of any <'Orporation. arid lhe president, secretary, 
tr<'asurcr or cashi1•r of nn.v loa11. lrn!<t 01· hankiu!? corporation mny execute 
and acknowledge such instuments whrn anlhorized by resolution of the board 
of directors. (1893, ch. 42, § 5; R. C. 1899. § 3533.] 

§ 4971. Prior instruments legalized. All instruments affecting liens upon,
titles to or interests in real estate J1eretofore executed and acknowledged in 
good faith by the trrasurer or cnshier in behalf of any loan, trust or banking 
corporation are declared vnlid aud effectual to the same extent as they would 
haYc been bad the last two se<'lions been in force at U1e time of their execu
tion. [1893, cit. ,12, § 3; 1895, § 353-1.] 

§ 4972. Form of corporation signature. The i;ig1rnture of a corporation to
any instrument mentioned in section 4969 shall be as follows: 

. . . . . . . . . . . . . . . . . . . . . . . . (full name of corporation.) 
Il.1' (some ofiiccr autllorizPd by resolution or the by-laws of the corporation 

to exec Lite and a1·knowletl£:c sud1 instrument.) 

Attest: 
[Seal.] 

[R. C. 1895. § 3:535.] 

..... (ollil'ial designation of person signing.) 

. . . . . . . . . . . . . . . . . . . . . Secretary. 
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Trans/ er of Real Property. CIVIL CODE. §§ 4973-4976

§ 4973. Proved by 111bscribing witne11. Seal. unnecessary. Form of 
grant. The execution of a grant of such estate in real property, if it is not 
duly acknowledged must, to entitle the grant to be recorded, be proved by a 
subscribing witness or as otherwise provided in sections 5019 and 5020. The 
absence of the seal of any grantor or his agent from any grant of an estate 
in real property heretofore or hereafter made shall not invalidate or in any 
manner impair the same. f A grant of an estate in real property may be made 
in substance as follows : 

This grant made the . . . . . . day of . . . . . . . . . . . . . . in the year . . . . . . . . .  , 
between A. B., of . . . . . . . . . . . . . .  , of the first part, and C. D., of . . . . . . . . . . .  , 
of the second part, witnesseth : That the party of tlie first part hereby grants 
to the party of the second part in consideration of . . . . . . . . . . . . . . dollars, 
now received, all the real property situated in . . . . . . . . . . . . . .  , and bounded 
(or described) as follows : . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

Witness the band of the party of the first part. A. B. 
[Civ. C. 1877, §§ 623, 624 ; R. C. 1899, §§ 3536, 3537.) 

§ 4974. Separate deeds of husband and wife to same property legalized.
In all cases where a married man has heretofore conveyed real property 
belonging to him, which may have been the homestead of himself or family, 
by a deed duly signed and acknowledged but not signed by bis wife, and 
his wife has either before or afterwards conveyed the same real estate by 
a deed duly signed and acknowledged but not signed by her husband, to 
the grantee named in her husband 's deed or a subsequent grantee from him, 
the conveyance by such separate deeds shall be valid and effectual to pass 
the title to such grantee, the same as if the conveyance had been made by 
a single instrument duly executed and acknowledged by both husband and 
wife. (1905, ch. 156.] 

ARTICLE 2.-EFFECT OF TRANSFER. 

§ 497G. Paues easements. Creates an easement. A transfer of real
property passes all easements attached thereto and creates in favor thereof an 
easement to use other real property of the person whose estate is transferred 
in the same manner and to the same extent as such property was obviously 
and permanently used by the person whose estate is transferred for the 
benefit thereof at the time when the transfer was agreed upon or completed. 
[ Civ. C. 1877, § 627 ; R. C. 1899, § 3538. ] 

§ 4976. Covenants implied from use of word ' 'grant. ' '  From the use of
the word ' ' grant ' '  in any conveyance by which an estate of inheritance or fee 
simple is to be passed the following covenant and none other, on the part 
of the grantor for himself and his heirs to the grantee, his heirs and assigns, 
are implied unless restrained by express terms contained in such conveyance : 

1. That previous to the time of the execution of such conveyance the
grantor has not conveyed the same estate, or any right, title or interest therein 
to any person other than the grantee. 

2. That such estate is at the time of the execution of such conveyance
free from incumbrances done, made or suffered by the grantor, or any person 
claiming under him. Such covenants may be sued upon in the same manner 
as if they had been expressly inserted in the conveyance. [Civ. C. 1877, § 628 ; 
R. C. 1899, § 3589. ]

Word "grant" limited by express covenants. Wife Joining for no other purpose
than to release homestead right not bound by Implied covenant arising from uee
of word "grant." Dunn v. Dietrich, 3 N. D. 3, '58 N. W. 81.

Quit claim deed transfers only such Interest as grantor baa. Has no applica
tion to blll of sale of personalty given and Intended as a mortgage. Rosenbaum v. 
FoBB, 4 8. D. 184, 56 N. W. 114.

Granting clause In deed that granton do convey, grant, remlse, release and quit
claim all their right, title estate, Interest, property and equity, does not convey
fee simple title. State v. Kemmerer, 14 8. D. 169, 84 N. W. 771.
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§§ 4977-4986 CIVIL CODE. T1·ansfer of Real Properly. 

Deed containing word "granl" not quit claim In absence of qualifying words. 
Citizens Dank v. Shaw, 14 S. D. 107, 84 N. W. 779. 

§ 4977. Grant conclusive against whom. Every grant of an estate in real
property is conclusive against the grantor and every one subsequently claim
ing under him, exeept 11 purchaser or incnmbrancer who in good faith and

for a valuable consideration, acquires a title or lien by an instrument that
is first duly recorded. [Civ. C. 1877, § 629: R. C. 1899, § 3540.) 

Where before receiving patent, cnlryman conveyed by deed duly recorded, and 
afler patenl received, mortgaged It mortgagee bound lo take notice of deed and 
acquired no interest. Bernardy ,·. Colonial Mortgage Co., 17 S. D. 637, 98 N. W. 
lCG. 

§ 4978. Grant valid pro ta.nto. A grant made by tbc owner of an estate
for life or years, purporting to transfer a great.er estate than he could law
fully transfer, docs not work a forfeiture of his estate. but passes to the 
grantee all the estate which the grantor could lawfully transfer. [Civ. C. 
1877, § 630: R. C. 1899, § 3541.] . 

§ 4979. Title to highway. A transfer of land bounded by a highway passes
the title of the person wl1ose estate is transferred to the soil ol the highway 
in front to the center thereof 11nless a dif

f

erent intent appears from the 
grant. [Civ. C. ]877. § 631; R. C. 1899, § 3542.) 

§ 4980. Attornment not necessary. Grants of rents or of reversions or of
remainders are good and effertnal without attornment.s of th(! tenants, but 
no tenant who before notice of i:rrant shall haYC paid rent to the grantor must 
suffer any damage thereby. [C'iv. C. 1877. § 632; R. C. 1899, § 3543.) 

§ 4981. Lineal and collateral warranties abolished. Lineal and collateral
warranties with all their incidents are nbolished; but the heirs and devisees 
of any person who has made any covenant or agreement in reference to the 
title of. in or to any real property arc nnsw<'rabl.c npon snch covenant or 
agreement to the extent of the land descended or devised to them in the cases 
and in the manner prescribed by law. [Civ. C. 1877. § 633; R. C. 1899, § 3544.) 

Does not create new and Independent cause of action against heirs. Heir liable 
onlr to extent or value of land. ,Yoods ,·. Ely, 7 S. D. 471, 04 :-.. W. 531. 

§ 4982. Grant presumes fee simple title. A fee simple litle is presumed
to he int<'nded to pass hy a grant. of real properly unless it appears from the 
grant that a lesser estate was intended. [Ci,·. C. 1877, § 633; R. C. 1899, § 
35-.1:5.] 

§ 4983. Grant takes effect on performance of condition. .An instrument
purportini:r to be a grant of n·nl prnprrty to take effect upon a condition pre
crdrnt passes th<• estate- upon the pcrfornwncc of the condition. [Civ. C. 
1877, § 633: R. C. l8DD. § 35-W.) 

§ 4984. After acquired title. When a p<'rson purports b�- proper instru
ment to grant property in [Pc simpl<' and subsC'CftlC'ntly acquir,is any title o r  
claim of title thereto the sanl(' passes b.,· operation of law to the grantee or his 
successors. [Civ. C. J 77. § 633; H. C. 18M. § 3fi47.] 

Subsequent acquired tax title hased on c-ertlllcate ac-quired prior to sale Inures 
to benefit or vendee. Zerllng "· Seelig, 1� S. D. :?�,. SON. W. l-1-0. 

lnstrument not purporting to ronver fee simple not within statute. Wife join
Ing husband in surh inRt n,menc not es1opped Lo assert subsequenllr acquired tltl�. 
State ,·. Kemmerer, l-1 S. D. Jt;!), 14 ><. W. 7il; see also 15 S. D. :iOI, 90 N. W. lW. 

§ 4985. Reconveyance when estate defeated by nonperforme.nce of condi
tion subsequent. \Yhcn n �rant is made upon coudition subsequent and is 
subsequently defeated by the nonperformance of the condition, the person 
otherwise entitled to hold under the /!rant must reconvey the property to the 
grantor or his surccssors hy /!l':lnt dnly ncknowlcdged for record. [Civ. C. 
1877, § 633: R. C. 1899, § 3548.) 

§ 4986. Incumbrances defined. The term "in cum brances" includes taxes,
assessments and a 11 liens upon real proJlcr1y. [ Civ. C. 1877, § 633; 1899, ch. 89; 
R. C. 18!l!l, § 35-!9.]
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Transfer Personal Property. C .  VIL CODE. §§ 4987-4992

§ 4987. Liability of gra.ntor. �oever conveys real estate by ·deed or
mortgage containing a covenant that it is free from all incumbrances, when an 
incumbrance appears of record to exist thereon whether known or unknown to 
him shall be liable in an action of contract, to the grantee, his heirs, executors, 
administrators, successors, grantees or assigns, for all damages sustained in 
removing the same. [ Civ. C. 1877, § 633 ; 1899, ch. 89 ; R. C. 1899, § 3549.] 

C H A P T E R  3 8 .

TRANSFERS- OF PERSONAL PROPERTY. 

ARTICLE 1.-MODE OF TRANSFER. 

§ 4988. Ships and trusts. An interest in a ship or in an existing trust can
be transferred only by operation of law or by a written instrument subscribed 
by the person making the transfer or by his agent. [Civ. C. 1877, § 634 ; 
R. C. 1899, § 3550. ]

§ 4989. Other personalty. The mode of transferring other personal
property by sale is regulated by the chapter on that subject in this code. 
[Civ. C. 1877, § 635 ; R. C. 1899, § 3551. ]  

ARTICLE 2.-,VHAT OPERATES AS A TRANSFER. 

§ 4990. When title passes. The title to personal property sold or ex
changed passes to the buyer whenever the parties agree upon a present 
transfer and the thing itself is identified, whether it is separated from other 
things or not. [Civ. C. 1877, § 636 ; R. C. 1899, § 3552. ] 

A bona fide purchaser for value of personal property obtains good title even 
though vendor's title obtained by fraud. Tetrault v. O'Connor, 8 N. D. 15, 76 
N. W. 225. 

Implied notice of transfer of negotiable paper chargeable to maker. Otherwise 
as to ordinary debt. Holl1nshead v. Stuart & Co., 8 N. D. 35, 77 N. W. 89. 

§ 4991. When transfer by executory agreement operative. Title is trans
ferred by an executory agreement for the sale or exchange of personal prop
erty, only when the buyer has accepted the thing, or when the seller has 
coinpleted it, prepared it for delivery and offered it to the buyer, with intent 
to transfer the title thereto in the manner prescribed by the second subdivision 
of article 4 of chapter 44. [Civ. C. 1877, § 637 ; R. C. 1899, § 3553.]  

Property not  tn  esse may be subject of  executory agreement of  sale. ( Lien of 
mortgage attaches when property comes Into existence. ) Sykes v. Hannawalt, 5 N. 
D. 335, 65 N. W. 982.

In executory contract of sale, title passes upon deltvery. Nichols & Shepard Co.
v. Paulson & Bro. ,  6 N. D. 400, 71 N. W. 136.

Tttle does not pass when there ts no offer of dellvery under contract and buyer
does not accept. Nichols & Shepard Co. v. Paulson & Bro., 6 N. D. 400, 71 N. W. 
136. 

Tttle vests tn buyer, where without excuse he refuses to accept It, upon proper 
tender by seller. Dowagiac Mfg. Co. v. Higinbotham, 15 S. D. 547, 91 N. W. 330. 

§ 4992. Transfer by agent. When the possession of personal property
together with the power to dispose thereof is transferred by its owner to 
another person an executed sale by the latter, while in possession to a buyer 
in good faith and in the ordinary course of business for value, transfers to 
such buyer the title of the former owner, though he may be entitled to 
rescind and does rescind the transfer made by him. [Civ. C. 1877, § 638 ; 
R. C. 1899, § 3554. ]

Delivery of goods for sale on commission does not constitute sale. Gilman v. 
Gilby Township, 8 N. D. 627, 80 N. W. 889. 
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§§ 4993-5001 CIVIL COD ..  Recording Tramfera. 

ARTICLE 3.-Girrs. 

§ 4993. Gift deftned. A gift is a transfer of personal property made
voluntarily and without consideration. [Civ. C. 1877, § 639 ; R. C. 1899, § 
3555. ] 

Execution and delivery of written assignment delivery of property itself. 
Luther v. Hunter, 7 N. D. 544, 75 N. W. 916. 

Delivery must clearly appear. Luther v. Hunter, 7 N. D. 544, 75 N. W. 916. 
Where husband takes property in name of wife that fact alone and unexplained, 

raises presumption of gift ; presumption may be overcome by evidence to contrary. 
Bem v. Bem, 4 S. D. 138, 55 N. W. 1100. 

§ 4994. Requisites of valid verbal gift. A verbal gift is not valid unless
the means of obtaining possession and control of the thing are given, nor, 
if it is capable of delivery, unless there is an actual or symbolical delivery 
of the thing to the donee. , [Civ. C. 1877, § " 640 ; R. C. 1899, § 3556. ] 

Evidence of dellvery must be clear. Delivery to third person without Instruc
tions not sufficient to constitute delivery. Luther v. Hunter, 7 N. D. 544, 75 N. W. 
916. 

§ 4996. Irrevocable. Exception. A gift, other than a gift in view of
death, cannot be revoked by the giver. [ Civ. C. 1877, § 641 ; R. C. 1899, § 
3557.]  

§ 4996. In view of death deftned. A gift in view of death is one ,vhich
is made in contemplation, fear or peril of death and with intent that it shall 
take effect only in case of the death of the giver. [Civ. C. 1877, § 642 ; R. 
C. 1899, § 3558.]

§ 4997. When presumed. A gift made during the last illness of the giver
or under circumstances which would naturally impress him with an expecta
tion of speedy death is presumed to be a gift in view of death. [Civ. C. 1877, 
§ 643 ; R. C. 1899, § 3559.]

§ 4998. Revocable. Rights of purchaser. A gift in view of death may
be revoked by the giver at any time and is revoked by his recovery from the 
illness or escape from the peril under the presence of which it was made or 
by the occurrence of any event which would operate as a revocation of a 
will made at the same time ; but when the gift has been delivered to the 
donee the rights of a bona fide purchaser from the donee before the revoca
tion shall not be affected by the revocation. [Civ. C. 1877, § 644 ; R. C. 
1899, § 3560. ] 

§ 4999. Not affected by will. A gift in view of death is not affected by
a previous will ; nor by a subsequent will unless it expresses an intent to re
voke the gift. [Civ. C. 1877, § 645 ; R. C. 1899, § 3561. ] 

§ 6000. Treated as a legacy as to creditors. A gift in view of death must
be treated as a legacy so far as relates only to the creditors of the giver. 
[Civ. C. 1877, § 646 ; R. C. 1899, § 3562.] 

Such a gift Is not a legacy as to the administrator. Seybold v. Bank, 5 N. D. 
460, 67 N. W. 682. 

Title vests In donee In llfetlme of donor, subject to revocation and not dependent 
upon wlll of personal representative. Is no part of estate, except for payment of 
debts In case of necessity. Seybold v. Bank, 5 N. D. 460, 07 N. W. 682. 

Administrator must show that there are unpaid claims duly presented and 
allowed and that there ls no other property than that In possession of donee. 
Bright v. Ecker, 9 S. D. 192, 68 N. W. 326. 

C H A P T E R  3 9 .

RECORDING TRANSFERS. 

ARTICLE 1.-WHAT l\IAY BE RECORDED. 

§ 6001. What may be recorded. 1. Any instrument or judgment affecting
the title to or possession of real property may be recorded under this chapter. 
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Recording Trans( ers. CIVIL CODE. §§ 5002--5000

2. Judgments affecting the title to or the possession of real property,
authenticated by the certificate of the clerk of court in which such judg
ments were rendered, utay be recorded without acknowledgments or further 
proof. 

3. Letters patent from the United States, final receivers ' receipts from the
United States land offices, contracts between the state and purchasers of school 
and institution lands for the purchase and sale of such lands and assignments 
of such contracts, when such assignments have been approved by the board 
of university and school lands, may be recorded without acknowledgment 
or further proof; and certified copies of such patents and receivers ' receipts, 
certified and proved according to the laws of the United States and of this 
state in such manner as to entitle them to admission as evidence in the courts 
of this state are likewise entitled to be recorded without acknowledgment 
or further proof, and when so recorded shall be notice in like manner and to 
the same extent as 'the originals thereof would have been if the same had 
been recorded, and the record of all such instruments, or copies thereof, 
heretofore recorded which are certified in accordance therewith, is hereby 
validated, and from the taking effect of this article such record shall 
operate as notice to the same extent as hereinbefore provided for such certi
fied copies of such instruments to be hereafter recorded. [Civ. C. 1877, § 647 ; 
1879, ch. 47, § 1; R. C. 1899, § 3563; 1905, ch. 159.] 

Bond for deed may be recorded and operates as constructive notice to the 
publlc of Its contents. Shelly v. Mikkelson, 5 N. D. 22, 63 N. W. 210. 

§ 6002. Prerequisites to record. Before an instrument can be recorded
unless it belongs to a class provided for in either section 5001 or 5032 its execu
tion must be acknowledged by the person executing the same, or if executed 
by a corporation, by the person authorized to execute it by sections 4969 and 
4970, or proved by a subscribing witness, or as provided in sections 5019 and 
5020, and the acknowledgment or proof certified in the manner prescribed 
by article 3 of this chapter. [Civ. C. 1877, § 648; R. C. 1895, § 3564.] 

Does not require acknowledgment by husband and wife except for purpose of 
recording. First National Bank v. Prior, 10 N. D. 146, 86 N. W. 362. 

Instrument not acknowledged as prescribed by statute not entitled to record. 
When recorded In fact, not constructive notice. Cannon v. Deming, 3 S. D. 421, 53 
N. W. 868; American Mortgage Co. v. Mouse River Live Stock Co., 10 N. D. 290, 
86 N. W. 965; Wambole v. Foote, 2 Dak. 1, 2 N. W. 239. 

Mortgages must be acknowledged. Northwestern Loan & Banking Co. v. 
Jonasen, 11 S. D. 566, 79 N. W. 840. 

§ 6003. When proved instrument recorded. An instrument proved and
certified pursuant to sections 5019 and 5020 may be recorded in the proper office 
if the original is at the same time deposited therein to remain for public 
inspection, but not otherwise. [Civ. C. 1877, § 649 ; R. C. 1899, § 3565.] 

§ 5004. Transfers by way of mortgage. Transfers of or liens on property
by way of mortgage are required to be recorded in the cases specified in the 
chapter on mortgages. [Civ. C. 1877, § 650; R. C. 1895, § 3566.] 

ARTICLE 2.-:M:ODE OF RECORDING. 

§ 6005. Where recorded. :Fee indorsed. Instn1ments entitled to be re
corded must be recorded by the register of deeds of the county in which the 
real property affected thereby is situated. The register must in all cases in
dorse the amount of his fee for the recording on the instruments recorded. 
[Civ. C. 1877, § 651 ; R. C. 1899, § 3567.] 

§ 5006. When deemed recorded. An instrument is deemed to be recorded
when, being duly acknowledged or proved and certified, it is deposited in the 
register 's office with the proper officer for record. [Civ. C. 1877, § 651; R. C. 
1899, § 3568.] 

Publlc officer presumed to perform such duties as law expressly Imposes. Instru
ment delivered to register of deeds and placed by him in flle box presumed to 
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§§ 5007-5014 CIVIL CODE. 

have been filed though no filing mark on instrument. Coler v. Rhoda School 
Township, 6 S. D. 640, 63 N. W. 158. 

Where grantee's agent had dellverel a deed for record, bis subsequent, un
authorized act in directing Its return did not affect its operation as a recorded 
instrument. Parrish v. Mahany, 10 S. D. 276, 73 N. W. 97. 

Grantee regarded as having discharged his entire duty when Instrument delivered 
for record, and subsequent mistake of register of deeds, which does not actually 
mislead, does not affect operation as recorded instrument. Citizens Bank v. Shaw, 
14 S. D. 197, 84 N. W. 779. 

§ 6007. Instruments in unorganized counties, where recorded. The unor
ganized counties of the state in any judicial subdivision are hereby attached 
to and made a part of the county where the court is held for such subdivision 
for the purpose of filing and recording all deeds, mortgages and other instru
ments, so long as such counties remain unorganized and the filing and record 
of all such deeds, mortgages and other instruments heretofore made in the 
manner herein provided for are hereby declared to be legal and valid. [1881, 
ch. 121, § 1 ;  R. C. 1899, § 3569.] 

§ 5008. Separate books for grants and mortgages. Grants, absolute in
terms, are to be recorded in one set of books and mortgages in another. [Civ. 
C. 1877, § 652 ; R. C. 1899, § 3570.]

§ 5009. Duty of register. The duties of registers of deeds in respect to 
recording instruments are prescribed by statute. [Civ. C. 1877, § 653 ; R. C. 
1899, § 3571.] 

§ 5010. Transfers of vessels. The mode of recording transfers of veMels
registered under the laws of the United States is regulated by acts of con
gress. [Civ. C. 1877, § 654 ; R. C. 1899, § 3572.] 

ARTICLE 3.-PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS. 

§ 5011. At &ny pla.ce in st&te, before whom. The proof or acknowledgment
of an instrument may be made at any place within this state before a justice 
or clerk of the supreme court, or notary public. [ Civ. C. 1877, § 655 ; R. C. 1899, 
§ 3573.J

§ 5012. Within district in st&te, before whom. The proof or acknowledg
ment of an instrument may be made in this state within the judicial district, 
county, subdivision or city for which the officer was elected or appointed . 
before either : 

1. A judge or clerk of a court of record ; or,
2. A mayor of a city ; or,
3. A register of deeds ; or, -
4. A justice of the peace ; or,
5. A United States circuit or district court commissioner; or,
6. A county auditor.

[Civ. C. 1877, § 656 ; 1885, ch. 1, § 1; R. C. 1895, § 3574. J 
§ 5013. Without st&te, but within United Ste.tea, before whom. The proof

or acknowledgment of an instrument may be made without the state, but 
within the United States and within the jurisdiction of the officer, before 
either : 

1. A juljtice, judge or clerk of any court of record of the United States.
2. A justice, judge or clerk of any court of record of any state or territory :

or, 
3. A notary public ; or,
4. Any other officer of the state or territory where the acknowledgment

is made, authorized by its laws to take such proof or acknowledgment. 
5. .A commissioner appointed for the purpose by the governor of this state,

pursuant to the political code. [Civ. C. 1877, § 657 ; R. C. 1899, § 3575.J 
§ 5014. Without the United States, before whom. The proof or acknowl·

edgment of an instrument may be made without the United States before
either : 
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1. A minister, commissioner or charge d 'affairs of the United States, 
resident and accredited in the country where the proof or acknowledgment 
is made ; or, 

2. A secretary of legation, consul, vice consul or consular agent of the
United States, resident in the country where the proof or acknowledgment ia 
made ; or, 

3. A judge, clerk, register or commissioner of a court of record of the
country where the proof or acknowledgment is made ; or 

4. A notary public of such country ; or
5. An officer authorized by the laws of the country where the proof or

acknowledgment is taken, to take proof or acknowledgments ; or, 
6. When any of the officers mentioned . in this article are authorized by

law to appoint a deputy, the acknowledgment or proof may be taken by such 
deputy in the name of his principal, as deputy or by such deputy as deputy. 

All proofs or acknowledgments taken according to the provisions of 
this chapter prior to the taking effect of this section are hereby declared 
to be sufficiently authenticated and to be entitled to record, and all such 
records hereafter made shall be notice of the contents of the instruments so 
recorded. [Civ. C. 1877, § 658 ; 1889, ch. 4, § 1; R. C. 1895, § 3576 ; 1901, 
ch. 3 ; 1903, ch. 1. ] 

§ 5015. What knowledge officer ta.king acknowledgment must have. The
acknowledgment of an instrument must not be taken, unless the officer taking 
it knows or has satisfactory evidence on the oath or affirmation of a credible 
witness that the person making such acknowledgment is the individual who 
is described in and who executed the instrument; or, if executed by a cor
poration, that the person making such acknowledgment is authorized to make 
it as provided in sections 4969 and 4970. [ Civ. C. 1877, § 659; R. C. 1895, 
§ 3577.)

Requirements of acknowledgment of Instrument executed by married woman. 
Wambole v. Foote, 2 Dak. 1,  2 N. W. 239. 

Deputy may acknowledge for principal. Certift.cate must show fact. Wilson v. 
Russell, 4 Dak. 376, 31 N. W. 645. 

Certificate of acknowledgment must show such knowledge on part of officer. 
Cannon v. Deming, 3 S. D. 421, 53 N. W. 863. 

Certificate Insufficient which does not recite that officers executing Instrument 
were known to be officers of corporation. Holt v. Metropolitan Trust Co., 11 S. D. 
456, 78 N. W. 947. 

§ 5016. Conveyance by married woman. A conveyance or other instru
ment executed by a married woman has the same effect as if she was unmarried 
and may be acknowledged in the same manner. [Civ. C. 1877, § 661; 1881, 
eh. 2, § 2 ;  R. C. 1895, § 3578.] 

§ 5017. How proof made, when not acknowledged. Proof of the execution
of an instrument, when not acknowledged may be made either : 

1. By the party executing it, or e ither of them; or,
2. By a subscribing witness ; or,
3. By other witnesses in cases mentioned in sections. 5019 and 5020. [Civ.

C. 1877, § 662 ; R. C. 1899, § 3579.]
_§ 5018. Knowledge required by officer ta.king proof. If, by a subscribing

Witness, such witness must be personally known to the officer taking the 
proof to be the person whose name is subscribed to the instrument as a witness, 
or must be proved to be such by the oath of a credible witness. The sub
�ribing witness must prove that the person whose name is subscribed to the 
lllStrument as a party is the person described in it, and that such person 
executed it, and that the witness subscribed his name thereto as a witness.
[Civ. C. 1877, § 662 ; R. C. 1899, § 3580.] 

§ 5019. When other proof received. The execution of an instrument may
b� established by proof of the handwriting of the party and of a subscribing 
Witness, if there is one, in the following cases : 
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1. When the parties and all the subscribing witnesses are dead ; or,
2. When the parties and all the subscribing witnesses are nonresidents of 

the state ; or, 
3. When the place of their residence is unknown to the party desiring the

proof, and cannot be ascertained by the exercise of due diligence ; or, 
4. When the subscribing witness conceals himself, or cannot be found by 

the officer by the exercise of due diligence in attempting to serve a subpena 
or attachment ; or, 

5. In ease of the continued failure or refusal of the witness to testify for
the space of one hour after his appearance. [Civ. C. 1877, § 663 ; R. C. 1899, 
§ 3581. )

§ 6020. What proof must show. The evidence taken under the preceding
section must satisf aetorily prove to the officer the following facts : 

1. The existence of one or more of the conditions mentioned therein ; and,
2. That the witness testifying knew the person whose name purports to be

subscribed to the instrument as a party, and is well acquainted with his 
signature and that it is genuine ; and, 

3. That the witness testifying personally knew the person who subscribed
the instrument as a witness, and is well acquainted with his signature and that 
it is genuine ; and, 

4. 1'he place of residence of the witness. [Civ. C. 1877, § 664 ; R. C. 1899,
§ 3582.)

§ 6021. Contents of certiJlcate. An officer taking proof of the execution
of an instrument must. in his certificate indorsed thereon or attached thereto, 
set forth all the matters required by law to be done or known by him or proved 
before him on the proceeding, together with the names of all the witnesses 
examined before him, their places of residence respectively, and the sub
stance of their evidence. [ Civ. C. 1877, § 665; R. C. 1899, § 3583. ] 

§ 5022. Forms of certiJlcates. An officer taking the acknowledgment of
an instrument must indorse thereon or attach thereto a certificate substantially 
in the forms hereinafter prescribed. 

1. Such certificate of acknowledgment, unless it is otherwise in this article 
provided, must be in substantially the following form : 
State of . . . . . . . . . . . . 1 
County of . . . . . . . . . . \ ss.

On this day . . . . . . . . day of . . . . . . . . in the year . . . . before me personally 
appeared . . . . . . . . . . . . . . . . , known to me ( or proved to me on the oath of 
. . . . . . . . . . . . . . . .  ) to be the person who is described in and who executed the 
within instrument, and acknowledged to me that he (or they) executed the 
same. 

2. The certincate of acknowledgment of an instrument executed by a cor•
poration must be substantially in the following form :
State of . . . . . . . . . . . . l 
County of . . . . . . . . . . J ss.

On this . . . . . . . . . .  day of . . . . . . . . . . , in the year . . . . . . . .  , before me (here
insert the name and quality of the officer) ,  personally appeared . . . . . . . . .  • • · •  
known to me ( or proved t o  m e  on the oath of . . . . . . . . . . ) to be the president
( or the secretary) of the corporation that is described in and that executed 
the within instrument, and acknowledged to me that such corporation executed 
the same. 

3. The certificate of acknowledgment by an attorney in fact must be sub
stantially in the following form :
State of . . . . . . . . . . . . 1 
County of . . . . . . . . . . S ss.

On this . . . . . . . . day of . . . . . . . . . .  , in the year . . . . . . . . . . . . before me 
(here insert the name and quality of the officer) , personally appeared . . . . . • • •
. . . . . . . . , known to me ( or proved to me on the oath of . . . . . . . . . . . . . . . . ) to 
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be the person who is described in and whose name is subscribed to the within 
instrument as the attorney in fact of . . . . . . . . . . . . . . and acknowledged to 
me that he subscribed the name of . . . . . . . . . . . . thereto as principal and his 
own name as attorney in fact. 

4. All acknowledgments of deeds or other instruments in writing made
by any deputy sheriff of this state shall be made substantially according to 
the following form : 
State of .. .... ...... } 
County of . . . . . . . . . . 5 ss.

On this . . . . . . . . . . day of .......... , in the year . . . . . . . . . . before me, 
a ............. , in and for said county, personally appeared .............. , 
known to me to be the person who is described in and whose name is sub
scribed to the within instrument as deputy sheriff of said county and acknowl-
edged to me that he subscribed the name of ...................... thereto as 
sheriff of said county and his own name as deputy sheriff. [Civ. C. 1877, § 
666; 1887, ch. 2, § l; R. C. 1899, § 3584.) 

Deputy sheriff acknowledges for himself personally in behalf of sheriff. Defective 
acknowledgments legallzed. McCardla v. Billings, 10 N. D. 373, 87 N. W. 1008. 

Language must approximately meet the requirements of statute. Cannon v. 
Deming, 3 S. D. 421, 53 N. W. 863. 

Notary's certificate prlma facle evidence of every necessary recital. Northwest
ern Loan & Banking Co. v. Jonasen, 11 S. D. 506, 79 N. W. 840. 

§ 5023. Legalizing former acknowledgments. All acknowledgments here
tofore made by any deputy sheriff of the several counties of this state, either 
by or for himself as such deputy, or in the name of or for his principal, to 
any sheriff's certificate of sale, certificate of redemption, or sheriff's deed, 
or other instrument appertaining to the sale, redemption or conveyance of 
any real estate sold at sheriff's sale upon execution or by foreclosure, either 
by action or advertisement shall be and the same is hereby declared to be 
legal and of binding force and effect. The acknowledgments of all deeds, 
mortgages or other instruments in writing, taken and certified by any township 
or city clerk, or auditor of any city, recorder of any town or village in this 
state, and which have been duly recorded in the proper counties in this state., 
be, and the same hereby are declared to be legal and valid; and in all courts 
of law and equity in this state and elsewhere, they shall be so taken; and in 
such courts all instruments so acknowledged, and the record of such instru
ments shall have the same force and evidentiary value as instruments, the 
acknowledgment of which was taken before any officer qualified to take such 
acknowledgments and certified by him; provided, that nothing herein con
tained shall in any manner affect the right or title of a bona fide purchaser, 
without notice, of such instrument or the record thereof, for a valuable con
sideration, of any property or real estate; provided, further, that a purchaser 
on execution at foreclosure sale of any lands affected by this section shall 
be considered a bona fide purchaser. (1897, ch. 2, § 2; 1899, ch. 1; R. C. 
1899, § 3585.] 

Acknowledgment of deputy sheriff but not for himself and In behalf of sheriff, 
legalized. McCardla v. Bllllngs, 10 N. D. 373, 87 N. W. 1008. 

§ 5024. Defective acknowledgments. The ackno,vledgments of all
deeds, mortgages or other instruments in writing, taken and certified previous 
� January 1, 1901, and which have been duly recorded in the proper counties 
m this state, are hereby declared to be legal and valid in all courts of law 
and equity in this state or elsewhere, anything in the laws of this 
state in regard to acknowledgments to the contrary, notwithstanding; 
provided, that nothing herein contained shall in any manner affect the right 
or title of any bona fide purchaser without notice of such instrument or 
re�ord thereof, for a valuable consideration, of any such property pr10r to 
said January 1, 1901; provided, further, that a purchaser at any execution or 
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foreclosure sale of any lands affected by this article, shall be considered a 
bona fide purchaser. [1901, ch. 2. J 

§ 6025. Execution, acknowledgment, filing and recording legalized. The
execution, acknowledgment, filing and recording of all deeds, mortgages 
and other instruments in writing, affecting the title to real property in this 
state, in good faith made, taken or certified to prior to the first day of 
January, 1905, and which have been filed or recorded in the proper counties 
of this state, are hereby declared to be legal and valid for all purposes; any• 
thing in the laws of the territory of Dakota or the state of North Dakota, 
or of any other state, territory or country at the time of such execntion, 
acknowledgment, witnessing, filing or recording,. to the contrary notwithstand
ing. [1905, ch. 155, § 1.J 

§ 5026. Acta of executors, administrators, deputies, officers or attorneys
in fact legalized. 'fhe acts of all properly appointed and constituted executors, 
administrators, officers of corporation, deputy public officials, and attorneys 
in fact, done in good faith, in the execution and acknowledgment of such 
instruments, are hereby declared to be legal and valid for all purposes, not
withstanding the fact that such executor, administrator, officer, deputy officer, 
or attorney in fact may not have signed the same in the form provided by 
laws in force at the time, or that the same was not sealed or stamped as re
quired by laws in force at the time of such execution, and notwithstanding the 
fact that the certificate of acknowledgment thereon may not be in the form 
required or sealed as required by any laws in force at the time of making the 
same. [1905, ch. 155, § 2.J 

§ 5027. Acknowledgments legalized. The acts of all notaries public or
other officers, done in good faith in taking and certifying to the acknowledg• 
ment of such instruments, whether such officers were qualified or authorized 
by law at the time to do so or not, are hereby declared legal lmd valid for 
all purposes. Good faith shall be presumed on the part of all persons and 
officers in the execution, acknowledgment, filing and recording of such instru· 
ments. [1905, ch. 155, §§ 3, 4.] 

§ 5028. How officer's certi1lcate authenticated. Officers taking and ce�
tifying acknowledgments or proof of instruments for record must authent1• 
cate their certificates by affixing thereto their signatures followed by the 
name of their offices; also their seals of office, if by the laws of the territo�, 
state or country where the acknowledgment or proof is taken, or by authonty 
of which they are acting, they are required to have official seals. Judges a�d 
clerks of courts of record must authenticate their certificates as aforesaid 
by affixing thereto the seal of their proper court; and mayors of cities by 
the seal thereof. [Civ. C. 1877, § 666; R. C. 1899, § 3586.] 

§ 5029. OertiJlcate of clerk. Acknowledgment before jUBtice. The certifi
cate of proof or acknowledgment, if made before a justice of the peaee,
when used in any county other than that in which he resides must be a_cco�
panied by a certificate under the hand and seal of the clerk of the d1stnct
court, or of any other county court of record of the county in which the
justice resides, setting forth that such justice at the time of taking such pro�f 

or acknowledgment was authorized to take the same and that the el�r� 15
acquainted with his handwriting and believes that the signature to the onginal 

certificate is genuine. [Civ. C. 1877, § 666; R. C. 1899, § 3587.J f § 5030. Action to correct certiJlcate. When the acknowledgment or proo 

of execution of an instrument is properly made, but defectively certified, any
party interested may have an action in the district court to obtain a jndgment 

correcting the certificate. [Civ. C. 1877, § 667; R. C. 1899, § 3588.] 
Duty of court to reform certificate ln accordance with the truth. Cannon v. 

Deming, 3 S. D. 421, 53 N. W. 863. 

§ 6031. Action to prove instrument. Any person interested und_er an
in;tnunent entitled to be proved for record may institute an action in the
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district court against the proper parties to obtain a judgment proving such 
instrument. [Civ. C. 1877, § 667; R. C. 1899, § 3589.) 

§ 5032. What entitles judgment to record. A certified copy of the judg
ment in a proceeding instituted under either of the two preceding sections, 
showing the proof of the instrument, and attached thereto, entitles the in
strument to record with like effect as if acknowledged. [Civ. C. 1877, § 667; 
R. C. 1899, § 3590. ) 

§ 5033. Authority of officers in taking proof. Officers authorized to take
the proof of instruments are authorized in such proceedings : 

1. To administer oaths or affirmations.
2. To employ and swear interpreters.
3. To issue subpenas, obedience to which may be enforced as provided

in the code of civil procedure. [ Civ. C. 1877, § 668; R. C. 1895, § 3591. ]  
§ 6034. Code does not affect former instruments. The legality of the

execution, acknowledgment, proof, form or record of any conveyance or other 
instrument made before this amended code goes into effect, executed, acknowl
edged, proved or recorded is not affected by anything contained in this chapter, 
but depends for its validity and legality except as to seals, upon the laws in 
force when the act was performed. [Civ. C. 1877, § 669 ; R. C. 1899, § 3592. ) 

§ 5035. Force and record of former instruments. All conveyances of real
property made before this amended code goes into effect and acknowledged 
or proved according to the laws in force at the time of such making and 
acknowledgment or proof have the same force as evidence and may be re
corded in the same manner and with like effect as conveyances executed and 
acknowledged in pursuance of this chapter. [Civ. C. 1877, § 670 ; R. C. 1899, 
§ 3593.)

§ 5036. Certain instruments legalized. Any officer of any foreign or
domestic corporation may execute and acknowledge in its behalf assignments 
of, release of, satisfaction of, or other instruments affecting liens upon real 
estate. All assignments of, releases of, satisfactions of, or other instruments 
affecting liens upon real estate heretofore executed and acknowledged in 
good faith by any officer of any foreign or domestic corporation in its behalf, 
are declared valid and effectual to the same extent as they would have been 
had this section been in force at the time of their execution. [ 1903, ch. 150.] 

§ 5037. Who shall not execute acknowledgments. No person heretofore
or hereafter authorized by law to take or receive the proof or acknowledgment 
of the execution of an instrument or affidavit, and to certify thereto, shall take 
or receive such proof or acknowledgment or affidavit or certify to the same, 
if he shall be a party to such instrument, or a member of any partnersinp 
which partnership shall or may be a party to such instrument, nor if the 
husband or wife of such person or officer shall be a party to such instnunent. 
Nothing herein contained, nor in the laws of the state of North Dakota, here
tofore enacted, relating to the proof and acknowledgment of instruments, 
and taking of affidavits, shall be construed to invalidate or affect the proof 
or acknowledgment, affidavit, or the certificate thereof, of any instrument to 
which a corporation may be a party, and which instrument shall have been 
or may be proven or acknowledged or sworn to before, or certified to by an 
officer or person authorized by law, who may be an officer, director, employe or 
�tockholder of such corporation, and no person otherwise qualified or author
ized by la,v to take and receive the proof or acknowledgment of instruments 
or affidavits, and to certify thereto, shall be disqualified by reason of being an 
officer, director, employe or stockholder of any corporation, a party to such 
instrument, and such proof, acknowledgments, and certificates thereof shall be 
and are hereby declared valid for all purposes. All officers and persons 
authorized by law to take the proof or acknowledgment of instruments and 
affidavits and to certify thereto, may take such proof or acknowledgment 
and certify to the same, in all cases not prohibited by this section. [ 1899,
ch. 2; R. C. 1899, § 3593a.] 
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ARTICLE 4.-EFFECT OF RECORDING OR THE WANT THEREOF. 

§ 5038. Recording, effect. Every conveyance by deed, ·mortgage or other
wise, of real estate within this state, shall be re�orded in the office of the 
register of deeds of the county where such real estate is situated, and every 
such conveyance not so recorded shall be V$d as ag!1Pst any subsequent 
purchaser in good f§oit.b, and for a valuable consideration, of the same real 
estate; or any p!?t or portion thereof, whose conveyance, whether in the form 
of a warranty deed, or deed of bargain and sale, deed of quit claim and release, 
of the form in common use, or otherwise, is first duly recorded ; .'2!:.,!I> against 
any att!£1unent levied thereon, or any judgment lawfully obtained, at the suit 
of any -party, against the person in whose name the title to such land appears 
of record, prior to the recording of such conveyance. Every conveyance 
aforesaid heretofore executed, and not so recorded, and which shall not be 
so recorded within three months from the taking effect of this article, shall be 
void as against any subsequent purchaser in good faith, and for a valuable COD' 
sideration, of the same real estate, or any portion thereof, claiming under or 
through a deed of quit claim and release, of the form in common use, heretofore 
so recorded, or which may be recorded before such prior conveyance. The fact 
that such first recorded conveyance of such subsequent purchaser for a valuable 
consideration is in the form, or contains the terms of a deed of quit claim 
and release aforesaid, shall not affect the question of good faith of subsequent 
purchaser, or be of itself notice to him of any unrecorded conveyance of the 
same real estate or any part thereof ; provided, however, that all deeds, mort
gages, and other instruments affecting real estate, situated in any unorganized 
county, may be recorded in the county to which such unorganized county 
is attached for judicial purposes ; and records of such instruments which have 
been or shall be so made, shall have the same effect as if recorded in a county 
where the premises are situated. [ Civ. C. 1877, § 671 ; R. C. 1899, § 3594 ; 
1903, ch. 152, § 1.] 

Recording of mortgage or deed not constructive notice to prior mortgagee or 
purchaser. Sarles v. McGee, 1 N. D. 365, 48 N. W. 231. 

Assignment of mortgage ls a conveyance and void as to subsequent purchasers 
If not recorded, when. Hennings v. Paschke, O N. D. 480, 84 N. W. 350. 

Actual notice of prior unrecorded conveyance Impeaches good faith of subse
quent purchaser. Betts v. Letcher, 1 S. D. 182, 46 N. W. 103 ; Gress v. Evans, 1 Dak. 
383, 46 N. W. 1132. 

Open and notorious possession prlma facle notice. Protection of registry laws 
not to be overthrown except upon clear evidence showing want of good faith on 
part of subsequent purchaser. Betts v. Letcher, 1 S. D. 182, 46 N. W. 103. 
. Recording of a deed not entitled to record because of defective acknowledgment 
not constructive notice of contents, Deed good between the parties. Banbury v. 
Sherln , 4 S. D. 88, 55 N. W. 723. 

Unauthorized withdrawal of deed does not affect Its operation as recorded Instru
ment from date of delivery where grantee immediately files it for record a second 
tlme. Parrish v. Mahany, 10 S. D. 276, 73 N. W. 07. 

Unrecorded deed or mortgage good against attaching creditor, when. Kohn v. 
Lapham, 13 S. D. 78, 82 N. W. 4-08. Murphy v. Bank, 13 S. D. 501, 83 N. W. 575. 

§ 5039. Conveyance deftned. The term " conveyance " as used in the
last section, embraces every instrument in writing by which any estate or in
terest in real property is created, aliened, mortgaged or encumbered, or by 
which the title to any real property may be affected, except wills, and powers 
of attorney. [Civ. C. 1877, § 672 ; R. C. 1899, § 3595 ; 1903, ch. 152, § 2.) 

Assignments of real estate mortgages are conveyances. Hennings v. Paschke, 9 
N. D. 480, 84 N. W. 350.

Mortgages and assignments thereof are conveyances. Merrill v. Luce, 6 S. D.
354, 61 N. W. 43. 

§ 5040. Requisites of instrument to revoke power to convey. No instru
ment containing a power to convey or execute instruments affecting real prop
erty which has been recorded is revoked by any act of the party by whom it 
was executed, unless the instrument containing such revocation is also ac-
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knowledged or proved, certified and recorded in the same office in which the 
instrument containing the power was recorded. [Civ. C. 1877, § 673 ; R. C. 
1899, § 3596. ] 

Power of attorney, though Irrevocable during life of party, becomes extinct by 
his death, except where coupled with an Interest. Brown v. Skotland, 12 N. D. 
450, 97 N. W. 543. 

§ 5041. Record constructive notice. Admissible in evidence without fur
ther proof. The recording and deposit of an instrument approved and certi
fied according to the provisions of sections 5003, 5017, 5018, 5019 and 5020 are 
constructive notice of the execution of such instrument to all purchasers 
and incumbrancers subsequent to the recording ; and all instruments entitled 
to record, the record thereof, or a duly certified transctjpt of such record, 
or copy of such instrument, shall be admissible in eviden� in all the courts 
of this state, and may be read- in evidence without further proof. [Civ. C. 
1877, § 674 ; R. C. 1899, § 3597 ; 1901, ch. 145.]  

§ 5042. Unrecorded instruments · v&lid as to whom. .An unrecorded in
strument is valid as between the parties thereto and those who have notice 
thereof ; but knowledge of the record of an instrument out of the chain of 
title does not constitute such notice. [1899, ch. 167 ; R. C. 1899, § 3598.]  

Note : -Doran v.  Dazey, 5 N. D. 167, 64 N. W. 1023, decided previous to amend
ment of 1899. 

Unrecorded Instrument valid between parties thereto and those having knowl
edge. Mack v. Blanchard, 15 S. D. 432, 90 N. W. 1042. 

C H_.A P T E R 4 0 . 
UNLAWFUL TRANSFERS. 

§ 5043. Instruments made with intent to defraud void. Every instrument
other than a will affecting an estate in real property, including every charge 
upon real property or upon its rents or profits, made with intent to defraud 
prior or subsequent purchasers thereof or incumbrancers thereon is void as 
against every purchaser or incumbrancer for value of the same property, or 
the rents or profits thereof. [Civ. C. 1877, § 676 ; R. C. 1899, § 3599. ] 

That mortgagee and mortgagor are brothers ls not, In absence of other facts 
and circumstances, evidence of fraudulent Intent. Lane v. Starr, 1 S. D. 107, 45 
N. W. 212. 

Conveyance by husband to wife wlll not be defeated by fraudulent Intent on 
part of husband unless wife has knowledge. Wllllams v. Harris, 4 S.  D. 22, 54 N. 
W. 926.

Transfer of land by husband to wife, while deeply In debt, not fraudulent per
se. First State Bank v. O'Leary, 13 S.  D. 204, 83 N. W. 45. 

§ 5044. Privity to fraud cures it. No instrument is to be avoided under
the last preceding section in favor of a subsequent purchaser or incumbrancer 
having notice thereof at the time his purchase was made or his lien acquired, 
unless the person in whose favor the instrument was made was privy to the 
fraud intended. [Civ. C. 1877, § 677 ; R. C. 1899, § 3600. ] 

§ 6045. .If power to revoke reserved, subsequent gra.nt is revocation. When
a power to revoke or modify an instrument affecting the title to or the enjoy
ment of an estate in real property is reserved to the grantor or given to any 
other person, a subsequent grant of or charge upon the estate by the person 
having the power of revocation in favor of a purchaser or incumbrancer for 
value operates as a revocation of the original instrument to the extent of the 
power in favor of such purchaser or incumbrancer. [Civ. C. 1877, § 678 ; R. C. 
1899, § 3601. ] 

§ 6046. When power deemed executed. When a person having a power
of revocation within the provisions of the last section is not entitled to execute 
it until after the time at which he makes such a grant or charge as is described 
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in that section, the power is deemed to be executed as soon as he is entitled to 
execute it. [Civ. C. 1877, § 679 ; R. C. 1899, § 3602.] 

§ 5047. Good faith of purchaser protected. The rights of a purchaser or
incumbrancer in good faith and for value are not to be impaired by any of 
the foregoing provisions of this chapter. [Civ. C. 1877, § 680 ; R. C. 1899, 
§ 3603.

§ 5048. Other unlawful transfers. Other provisions concerning unlawful
transfers are contained in chapter 98 of this code concerning the special 
relations of debtor and creditor. [ Civ. C. 1877, § 682 ; R. C. 1899, § 3604. ] 

C H A P T E R  4 1 .
HOMESTEAD. 

§ 5049. Homestead defined. Exempt. The homestead of every head of a
family residing in this state, not exceeding in value five thousand dollars, and 
if within a town plat, not exceeding two acres in extent, and if not within 
a town plat, not exceeding in the aggregate more than one hundred and 
sixty acres, and consisting of a dwelling house in which the homestead claim
ant resides and all its appurtenances and the land on which the same is 
situated shall be exempt from judgment lien and from execution or forced sale 
except as provided in this chapter. [1891, ch. 67, § 1 ;  R. C. 1895, § 3605.] 

Contract to purchase land In possession gives right. Myrick v. B111, 5 Dak. 167, 17 
N. W. 268. 

Cannot determine right on affidavit and motion. Dorsey v. Hall, 5 Dak. 505, 41 
N. W. 471 ;  Froelick v. Aylward, 11 S. D. 635, 8') N. W. 131. 

Any interest in land that could be sold on execution can be claimed as home
stead. Oswold v. McCauley, 6 Dak. 289, 42 N. W. 769. 

Absence from homestead by wife for three years while husband remains on 
homestead not abandonment. In divorce proceedings, unless otherwise directed 
by decree, homestead remains in party holding legal title. Rosholt v. Mebus, 3 N. 
D. 513, 57 N. W. 783 ; Brady v. Kruger, 8 S. D. 464, 66 N. W. 1083.

Abandonment of homestead, what Is. Kuhnert v. Conrad, 6 N. D. 215, 69 N.
w. 185.

Under territorial laws as they existed in 1888 a single person who had never been
married was not entitled to homestead exemption. Mccanna v. Anderson, 6 N. 
D. 482, 71 N. W. 769.

Secret deed of homestead on eve of marriage void. Arnegaard v. Arnegaard, 7
N. D. 475, 75 N. W. 797.

A tract of land does not necessarily cease to be a homestead because at a particu
lar time there Is no house fit to live in. Edmonson v. White, 8 N. D. 75, 76 N. W. 
986. 

Extent and value. How selected. Presumptions from failure to assist. How 
may waive right. Estopped by !aches. Foogman v. Pattison, 9 N. D. 254, 83 N. 
W. 15.

Before homestead rights attach there must be actual or constructive residence.
Mere intention to occupy not sufficient. Brokken v. Bauman, 1 0 N. D. 453, 88 N. 
W. 84.

Alienation or lncumbrance of a homestead does not constitute a fraud upon the
judgment creditors of the holder of the title. Dalyrymple v. Improvement Co., 11 
N. D. 65, 88 N. W. 1033.

Judgments are not liens against homestead. Dalrymple v. Improvement Co. , 11
N. D. 65, 88 N. W. 1033.

Sale of homestead under execution conveys no estate or title to the purchaser.
Officer not liable for damages except costs. Johnson v. Twichell, 13 N. D. 426, 101 
N. W. 318. 

Party owning no other homestead who purchased lot and begins erection of 
house he intends to occupy as dwell1ng when complete Impresses thereon home
stead rights. Kingman v. O'Callaghan, 4 S. D. 628, 67 N. W. 915 ; Brown v. 
Edmunds, 0 S. D. 273, 68 N. W. 734. 

One holding unpatented government claim as homestead cannot acquire home
stead In other lands. Hesnard v. Plunkett, 6 S. D. 73, 60 N. W. 159. 

Homestead rights In partnership property not acquired against partner. Brady 
v. Kreuger, 8 S. D. 464, 66 N. W. 1083.
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§ 5050. How selected. If the homestead claimant is married the home
stead may be selected from the separate property of the husband or, with the 
consent of the wife, from her separate property. When the homestead 
claimant is not married, but is the head of a family within the meaning of 
section 5070, the homestead mar be selected from any of his or her property ; 
provided, that the homestead so selected must in no case embrace different 
lots or tracts of land unless they are contiguous. [1891, ch. 67, § 2 ;  R. C. 1899, 
§ 3606.]

Party owning more than quarter section of land may select, how. Foogman v. 
Patterson, 0 N. D. 254, 83 N. W. 15, 

§ 501>1. When subject to execution. The homestead is subject to execu
tion or forced sale in satisfaction of judgments obtained : 

1. On debts secured by mechanic 's or laborer 's liens for work or labor done
or material furnished exclusively for the improvement of the same. 

2. On debts secured by mortgage on the premises executed and acknowl
edged by both husband and wife, or an unmarried claimant. 

3. On debts created for the purchase thereof and for all taxes accruing and
levied thereon. [1891, ch. 67, § 3 ;  R. C. 1899, § 3607.] 

Mortgage by wife for purchase money Is valid though not signed by husband. 
Roby v. National Bank, 4 N. D. 156, 59 N. W. 719. 

Mortgage, homestead subsequently acquired subject to. Kuhnert v. Conrad, 6 
N. D. 215, 69 N. W. 186.

§ 5062. How conveyed. The homestead of a married person cannot be
conveyed or incumbered, unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband and wife. [1891, 
ch. 67, § 4 ;  R. C. 1899, § 3608.] 

Husband alone cannot revive paid mortgage on homestead to secure other 
Indebtedness. Luce v. American Mortgage Co., 6 Dak. 122, 50 N. W. 621. 

Wife joining husband In deed only for purpose of releasing homestead rights, 
not bound by Implied covenants arising from use of word "grant."  Dun v. 
Dietrich, 3 N. D. 3, 53 N. W. 81. 

Mortgage for purchase money valid though not joined In by husband and wife. 
Roby v. Bank, 4 N. D. 156, 59 N. W. 719. 

Residence of some kind Is necessary prerequisite to obtaining homestead rights 
to land. Wife's signature not necessary on land not homestead. Brokken v. 
Baumann, 10 N. D. 453, 88 N. W. 84. 

Provisions of statute to be liberally construed. Kingman v. O'Callaghan, 4 S. 
D. 628, 57 N. W. 912.

Wife has no Interest In husband's homestead after divorce except as fixed by
decree. Brady v. Kreuger, 8 S. D. 464, 66 N. W. 1080. 

Homestead Is exempt from sale for mechanic's lien, when. Morgan v. Bentheln, 
10 S. D. 650, 75 N. W. 204 ;  Falllher v. Wlttmayer, 0 S. D. 479, 70 N. W. 642. 

Notary public may sign wife's name to mortgage with her acquiescence. N. W. 
Loan & Banking Co. v. Jonasen, 11 S. D. 566, 79 N. W. 840. 

§ 501>3. Statute of limitations. No action, defense or counterclaim founded
upon a right of homestead in property heretofore conveyed or incumbered, 
otherwise than as provided by the law in force at the time of the execution 
of such conveyance or incumbrance, and for which no declaration of home
stead shall have been filed previous to the taking effect of this section shall 
be effectual or maintainable, unless such action is commenced or such defense 
or counterclaim interposed on or before the first day of January, 1900 ; 
provided, nevertheless, that such limitation shall not apply if the homestead 
claimant was at the time of the execution of such conveyance or incumbrance 
in the actual possession of the property claimed and had not quit sucli posses
sion previous to the commencement of such action or the interposing of such 
defense or counterclaim. [R. C. 1895, § 3609.] 

§ 5054. Actions may be commenced against homestead, when. No action,
defense or counterclaim founded upon a right of homestead in property con
veyed or incumbered prior to the taking effect of this article and since the tak
ing effect of section 5053, otherwise than is provided by the law in force at the 
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time of the execution of such conveyance or incumbrance, and for which no 
declaration of homestead shall have been filed previous to the taking effect of 
this article, shall be effectual or maintainable, unless such action is commenced, 
or such defense or counterclaim interposed on or before the first day of Jan
uary, 1906 ; and no action, defense or counterclaim founded upon a right of 
homestead in property hereafter conveyed or incumbered, otherwise than as 
provided by the law in force at the time of the execution of such conveyance or 
incumbrance, and for which no declaration of homestead shall have been filed 
previous to the execution of such conveyance or incumbrance, shall be effectual 
or maintainable, unless such action is commenced, or such defense or counter
claim interposed within two years after the execution of such conveyance or 
incumbrance ; provided, nevertheless, that such limitation shall not apply, if 
the homestead claimant was, at the time of the execution of such conveyance or 
incumbrance, in the actual possession of the property claimed and had not 
quit such possession previous to the commencement of such action. or the 
interposing of such defense or counterclaim ; and provided, further, that this 
section shall not in any way affect claims to the homestead which may have 
become barred under the provisions of said section 5053. [1905, ch. 3 . )  

§ 5055. When appraised. When an execution for the enforcement of a
judgment obtained in a case not within the classes enumerated in section 
5051 is levied upon the homestead the judgment creditor may apply to the 
district court in the county in which such homestead is situated for the ap
pointment of persons to appraise the value thereof. [ 1891, ch. 67, § 5 ;  R. C. 
1895, § 3610. ] 

§ 5056. Application for appraisers. The application for appraisers must
be made upon a verified petition showing : 

1. The fact that an execution has been levied upon the homestead.
2. The name of the claimant.
3. That the value of the homestead exceeds the amount of the homestead

exemption. [ 1891, ch. 67, § 6 ;  R. C. 1895, § 3611.]  
§ 5057. Petition filed. The petition must be filed with the clerk of the

district court and a copy thereof with notice of the time and place of hearing 
served on the claimant at least ten days before the hearing. [ 1891, ch. 67,  
§ 7 ; R.  C. 1899, § 3612. ]

§ 5058. Appointment of appraisers. Oath and duties. At the hearing the
court upon proof of the service of such notice and petition and of the facts 
stated in the petition may appoint three disinterested residents of the county 
to appraise the value of the homestead, who must take an oath impartially 
to appraise the same. They must view the premises and appraise the value 
thereof and if the appraised value exceeds the homestead exemption they 
must determine whether the real property claimed can be divided without 
material injury. [ 1891, ch. 67, § 8 ;  R. C. 1895, § 3613. ] 

§ 5059. Report to judge. Within fifteen days after their appointment
the appraisers must present to the judge a report in writing, which report 
must show the appraised value of the homestead and their determination 
upon the matter of a division of the real property claimed. [R. C. 1895, 
§ 3614. ]

§ 5060. Homestead, how divided. If from the appraisers ' report it appears
that the real property claimed as a homestead can be divided without material 
injury the court shall by order direct the appraisers to set off to the claimant 
so mucli of the real property, including the residence, as will amount in value 
to the homestead exemption and the execution may be enforced against the 
remainder of the real property. [1891, ch. 67, § 9 ;  R. C. 1895, § 3615. ] 

§ 5061. When sold. If from the appraisers ' report it appears to the court
that the real property claimed as a homestead exceeds in value the amount 
of the homestead exemption and that it cannot be divided without material 
injury, he must make an order directing its sale under the execution ; but 
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at such sale no bid must be received unless it exceeds the amount of the 
homestead exemption. [ 1891 , ch. 67, § 10 ; R. C. 1895, § 3616.] 

§ 5062. Proceeds of sale exempt. Disposition of. If the sale is made the
proceeds thereof to the amount of the homestead exemption must be paid 
to the claimant and the residue applied to the satisfaction of the execution ; 
provided, that when the execution is against a husband, whose wife is living, 
the court may, in its discretion, direct the five thousand dollars to be deposited 
in court to be paid out only on the joint receipt of the husband and wife and
it shall, 1 whether paid directly to the claimant or to the husband and wife
jointly, possess all the protection against legal process and voluntary disposi
tion by the husband as did the original homestead premises. [1891, ch. 67, 
§ 11 ; R.  C. 1895, § 3617.)

§ 5063. Fees of appraisers. The appraisers shall receive the same fees as
jurors in civil cases in the district court, which with all other costs of these 
proceedings must be paid by the execution creditors in the first instance, 
but in the cases provided for in sections 5061 and 5062 the amount paid must 
be added as costs on execution and collected accordingly. [ 1891, ch. 67, 
§ 12 ; R. C. 1899, § 3618. )

§ 5064. Proceeds of sale exempt. If the homestead is conveyed as pro
vided in section 5052 or sold for the satisfaction of any lien mentioned in 
section 5051, the price thereof or the proceeds of the sale beyond the amount 
necessary to satisfy such lien, and not exceeding in either case the amount 
of the homestead exemption, shall be entitled thereafter to the same protection 
against legal process as the law gives to the homestead. [J891, ch. 67, § 13 ; 
R. C. 1895, § 3619. ]

§ 5065. Who may make declaration of homestead. Any person who is the
head of a family may make a declaration of homestead in the manner pro
vided in the next two sections, but a failure to make such declaration shall not 
impair the homestead right. [R. C. 1895, § 3620. ) 

§ 5066. Bow executed and acknowledged. In order to select a homestead
the husband or other head of a family, or in case the husband has not made 
such selection, the wife must execute and acknowledge in the same manner 
as a grant of real property is acknowledged a declaration of homestead and 
:file the same for record. [R. C. 1895, § 3621. ]  

§ 5067. Contents of. The declaration of  homestead must contain :
1. A statement showing that the person making it is the head of a family ;

or, when the declaration is made by the wife, showing that her husband has 
not made such declaration for their joint benefit. 

2. A statement that the person making it is residing on the premises and
claims them as a homestead. 

3. A description of the premises.
4. An estimate of their cash value. [R. C. 1895, § 3622.]
§ 6068. Must be recorded. The declaration must be recorded in the office

of the register of deeds of the county in which the land is situated. [R. C. 
1895, § 3623. ] 

§ Ci069. Etf ect of sale of homestead. The sale and disposition of one home
stead shall not be held to prevent the selection or purchase of another as 
provided in this chapter. [ 1891, ch. 67, § 14 ; R. C. 1899, § 3624. ] 

§ 0070. "Bead of family" deftned. The phrase "head of a family" as
used in this chapter includes within its meaning : 

1. The husband or wife when the claimant is a married person ; but in no
case are both husband and wife entitled each to a homestead under the provis
ions of this chapter. 

2. Every person who has residing on the premises with him or her and under
his or her care and maintenance, either : 

(a) His or her child or the child of his or her deceased wife or husband,
whether by birth or adoption. 
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(b) A minor brother or sister or the minor child of a deceased brother
or sister. 

( c )  A father, mother, grandfather or grandmother. 
(d) The father or mother, grandfather or grandmother of a deceased

husband or wife. 
( e )  An unmarried sister or  any other of  the relatives mentioned in  this 

section who have attained the age of majority and are unable to take care of 
or support themselves. (1891, ch. 67, § 15 ; R. C. 1899, § 3625. ] 

Widow without children Is entitled to continue to occupy homestead for life and 
is not affected by second marriage. Fore v. Fore, 2 N. D. 260, ISO N. W. 712. 

An unmarried man Is head of family under certain conditions. Webster v. Mc
Gaurran, 8 N. D. 274. 

Head of family, who Is. Ness v. Jones, 10 N. D. 587, 88 N. W. 703. 

§ 5071. Descent and distribution of homestead estates. Upon the death
of a person in whom the title to real property constituting a homestead as 
defined in this chapter is vested a homestead estate in such real property shall 
survive, descend and be distributed to the persons' and in the order following :

1. To the surviving husband or wife for life ; or,
2. There being no surviving husband or wife, to the decedent 's minor

child or children until the youngest attains majority ; or, 
3. The surviving husband or wife dying before, then thereafter to the

decedent 's minor child or children until the youngest attains majority. [1891, 
ch. 67, § 16 ; R. C. 1895, § 3626.] 

§ 6072. "Homestead estate " and "youngest" defined. The term "home
stead estate ' '  employed in this chapter shall be construed to mean the right 
to the possession, use, control, income and rents of the real property held or 
occupied by such decedent as a homestead at death ; and the term " youngest " 
as employed in this chapter shall be construed to mean the decedent 's child, 
whether by birth or adoption, last to attain majority. [R. C. 1895, § 3627. ] 

§ 5073. Ascertaining and setting off homestead after death of owner. If
a homestead in such real property had been ascertained and set off to such 
decedent before death as provided in this chapter the homestead estate pro
vided for in section 5071 shall be commensurate therewith and must not be 
again ascertained ; but if such homestead had not been so ascertained and 
set off, the county court must ascertain in the manner provided in the probate 
code and set off and decree the homestead estate to the surviving husband 
or wife, or minor child or children, as the case may be ; provided, however, 
that the real property which is subjected to the homestead estate by the 
county court and in which such estate is ascertained and set off by such court 
must not exceed in value or area the value or area prescribed in section 5049. 
[R. C. 1895, § 3628.] 

§ 5074. Decree of county court. Provisions of. The county court shall
ascertain and set forth in its decree setting off the homestead estate to the 
surviving husband or wife or minor child or children, whether ascertained 
by it or not, the name of and the dates at which the minor child, or each 
minor child, if more than one, will attain majority and direct in such decree 
that in case the surviving husband or wife dies before the last of such dates is 
reached, the minor child or children then surviving shall from the time of such 
death succeed to such homestead estate until the youngest attains majority. 
If a surviving minor child dies before a full satisfaction of the homestead 
estate such estate shall thereafter be proceeded with as though such child had 
never lived. [R. C. 1895, § 3629. ] 

§ 5076. Estate descends exempt. Exception. The real property subjected
to such homestead estate shall, subject to the full satisfaction of such estate, 
descend exempt from decedent 's debts except as provided in section 5051 and 
be distributed in the same manner as real property not subjected to a home
stead estate, or as directed in the decedent 's will ; provided, that in no case 
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shall the real property constituting the homestead of a decedent, or any part 
thereof, descend or be distributed to any person other than the surviving 
husband or wife and decedent 's heirs in the direct descending line as pre
scribed in chapter 43 until all the decedent 's debts are fully paid. [R. C. 1895, 
§ 3630. ]

§ 5076. May be devised subject to homestead estate. Subject to the home
stead estate as defined by law and the payment of decedent 's debts, the home
stead may be devised to persons other than those mentioned in section 5075 
like other real property of the testator. [1891, ch. 67, § 18 ; R. C. 1895, § 3631. ] 

§ 5077. Conveyance in case of insanity. If either the husband or wife
shall become insane, the county court of the county in which the homestead 
is situated may, upon applicatinn of the husband or wife not insane and upon 
due proof of such insanity, make an order permitting the husband or wife 
not insane to sell and convey or mortgage such homestead. [1891, ch. 67, 
§ 19 ; R. C. 1895, § 3632.]

§ 5078. Requisites of petition. Such application shall be made by a peti
tion to the court subscribed and sworn to by the applicant, setting forth the 
name and age of the insane husband or wife ; the number, age and sex of the 
children of such insane husband or wife ; a description of the premises consti
tuting the homestead ; the value of the same ; the county in which it is 
situated ; and such facts in addition to that of the insanity of the husband 
or wife, relating to the circumstances or necessities of the applicant and 
his or her family, as he or she may rely upon in support of the petition. [R. C. 
1895, § 3633.] 

§ 5079. Notice, on whom and how served. Notice of the application for such
order shall be served upon such persons and in such manner as the court shall 
by order direct and in such order the court shall fix a time for the hearing 
of the application. [R ... C. 1895, § 3634.] 

§ 5080. Order of sale recorded. A certified copy of the order granting
permission to sell and convey or mortgage the homestead shall be filed for 
record and recorded in the office of the register of deeds of the county in which 
the homestead is situated. [R. C. 1895, § 3635.] 

§ 5081. Court may direct disposition of funds. On granting an order
authorizing a sale of the homestead the court may direct that a part of the 
funds derived from such sale, not to exceed one-third thereof be set aside and 
may direct its investment for the use and benefit of the insane husband or 
wife. If such husband or wife dies while insane the sum so set aside reverts 
to the surviving husband or wife. If he or she is dead at the time the insane 
husband or wife dies, then such sum shall descend in accordance with the 
laws of succession as provided in this code. [1891, ch. 67, § 21 ; R. C. 1895, 
§ 3636. ]

§ 5082. Appeal. On the hearing of such application any of the kindred
of the insane person may appear and be heard in the premises, and may appeal 
from any order made on the subject to the district court for the county in 
which the land is situated in the manner provided for appeals in other cases. 
[1891, ch. 67, § 22 ; 1895, § 3637.] 

§ 5083. Such conveyance valid. A conveyance or mortgage of the home
stead made pursuant to the last six sections shall be as valid and effectual 
as if the insane husband or wife had been sane and had joined in the execution 
and acknowledgment of such conveyance or mortgage. [R. C. 1895, § 3638.] 

l>l>8 



§ §  5084-5092 CIVIL CODE. Will. 

C H A P T E R  4 2 . 

WILL. 

ARTICLE 1 .-EXECUTION AND REVOCATION OF WILL. 

§ 5084. Who may make. Every person over the age of eighteen years of
sound mind may by last will dispose of all his estate, real and personal, and 
such estate not disposed of by will is succeeded to as provided in chapter 43 
of this code, being chargeable in both cases with the payment of all the dece
dent 's debts as provided in the probate code. [Civ. C. 1877, § 683; R. C. 1895, 
§ 3639.]

§ 5085. Married woman same right. A married woman may dispose of
all her separate estate by will without the consent of her husband and 
may alter or revoke in like manner as if she was single. Her will must be 
executed and proved in like manner as other wills. [Civ. C. 1877, § 684; R. C. 
1899, § 3640. ] 

§ 5086. Undue inffuence. A will or part of a will procured to be made by
duress, menace, fraud or undue influence may be denied probate; and a revoca. 
tion procured by the same means may be declared void. [Civ. C. 1877, 
§ 685 ; R. C. 1899, § 3641.]

§ 5087. What may be willed. Every estate and interest in real or personal
property to which heirs, husband, widow or next of kin might succeed may be 
disposed of by will. [Civ. C. 1877, § 686; R. C. 1899, § 3642.] 

Rights of adopted child, established by order of court in proceedings to adopt 
such chlld, cannot be defeated by wlll of adopting parent. Quinn v. Quinn, 5 S. 
D. 328, 58 N. W. 808.

§ 5088. Made to any one capable of taking. A testamentary disposition
may be made to any person capable by law of taking the property so disposed 
of, except that no corporation can take under a will, unless expressly author• 
ized by statute so to take. [Civ. C. 1877, § 687 ; R. C. 1895, § 3643.] 

§ 5089. Nuncupative will. Requisites. To make a nuncupative will valid
and to entitle it to be admitted to probate the following requisites must be 
observed : 

1. The estate bequeathed must not exceed in value the sum of one thousand
dollars. 

2. It must be proved by two witnesses who were present at the making
thereof, one of whom was asked by the testator at the time to bear witness 
that such was his will, or to that effect. 

3. The decedent must at the time have been in actual military service in
the field or doing duty on shipboard at sea and in either case in actual con• 
temptation, fear or peril of death, or the decedent must have been at the time 
in expectation of immediate death from an injury received the same day. [Civ. 
C. 1877, § 688 ; R. C. 1899, § 3644. ]

§ 5090. Mutual will. A conjoint or mutual will is valid, but it may be re.
voked by any of the testators in like manner with any other will. [Civ. C. 1877,
§ 689 ; R. C. 1899, § 3645.]

§ 5091. Conditional will may be denied probate. A will, the validity of
which is made by its own terms conditional, may be denied probate, accord
ing to the event, with reference to the condition. [Civ. C. 1877, § 690 ; R. C. 
1899, § 3646.] 

§ 5092. Olographic will. An olographic will is one that is entirely written,
dated and signed by the hand of the testator himself. It is subject to no 
other form and may be made in or out of this state and need not be witnessed. 
[Civ. C. 1877, § 691 ; R. C. 1899, § 3647.] 
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§ 5093. Bow wills must be executed and attested. Every will, other than
a nuncupative will, must he in writing ; and every will, other than an olo
graphic will and a nuncupative will, must be executed and attested as follows : 

1. It must be subscribed at the end thereof by the testator himself, or some
person in his presence and by his direction must subscribe his name thereto. 

2. The subscription must be made in the presence of the attesting witnesses,
or be acknowledged by the testator to them to have been made by him or 
by his authority. 

3. The testator must at the time of subscribing or acknowledging the same
declare to the attesting witnesses that the instrument is his will ; and, 

4. There must be two attesting witnesses, each of whom must sign his name
as a witness at the end of the will at the testator 's request and in his presence. 
[Civ. C. 1877, § 691 ; R. C. 1899, § 3648.] 

§ 5094. What unneceua.ry in nuncupative wills. A nuncupative will
is not required to be in writing, nor to be declared or attested with any 
formalities. [Civ. C. 1877, § 692 ; R. C. 1899, § 3649.] 

§ 5095. Bow witneued. A witness to a written will must write with his
name his place of residence ; and a person who subscribes a testator 's name 
by his direction must write his own name as a witness to the will. But a 
-violation of this section does not affect the validity of the will. [Civ. C. 
1877, § 693 ; R. C. 1899, § 3650.] 

§ 5096. When codicil republishes will The execution of a codicil ,
referring to a previous will, has the effect to republish the will as modified 
by the codicil. [Civ. C. 1877, § 694 ; R. C. 1899, § 3651.] 

§ 5097. Law of place governs. A will of real or personal property, or
both, or a revocation thereof made out of this state by a person not having 
his domicile in this state is as valid when executed according to the law of 
the place in which the same was made, or in which the testator was at the 
time domiciled, as if it was made in this state and according to the provisions 
of this chapter. [Civ. C. 1877, § 695 ; R. C. 1899, § 3652. ]  

§ 5098. Validity of will depends on compliance with law. No will or
revocation is valid unless executed either according to the provisions of this 
chapter, or according to the law of the place in which it was made, or in 
which the testator was at the time domiciled. [Civ. C. 1877, § 696 ; R. C. 
1899, § 3653.] 

§ 5099. Law where made governs, though domicile subsequently changed.
Whenever a will or a revocation thereof is duly executed according to the 
law of the place in which the same was made, or in which the testator was at 
the time domiciled, the same is regulated as to the validity of its execution 
by the law of such place, notwithstanding that the testator subsequently 
changed his domicile to a place by the law of which such will would be void. 
[Civ. C. 1877, § 697 ; R. C. 1899, § 3654.] 

§ 5100. Deposit with county judge. Bis duties. Every county judge must
deposit in his office any will delivered to him for that purpose and give a 
written receipt to the depositor ; and must inclose such will in a sealed 
wrapper so that it cannot he read and indorse thereon the name of the testator, 
his residence and the date of the deposit ; and such wrapper must not be 
opened until its delivery under the provisions of the next section. [Civ. C. 
1877, § 698 ; R. C. 1899, § 3655.] 

§ 5101. Bow disposed of. A will deposited under the provisions of the
last section must be delivered only : 

1. To the testator in person.
2. Upon his written order duly proved by the oath of a subscribing

witness. 
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3. After his death, to the person, if any, named in the indorsement on the
wrapper of the will ; or, 

4. If there is no such indorsement and if the will was not deposited with
the county judge having jurisdiction of its probate, then to the county judge 
who has jurisdiction. [ Civ. C. 1877, § 699 ; R. C. 1899, § 3656 . ]  

§ 5102. Opened after des.th by county judge. The county judge with
whom a will is deposited, or to whom it is delivered, must after the death of 
the testator publicly open and examine the will and file it in his office, there 
to remain until duly proved, or deliver it to the county judge having juris
diction of its probate. [Civ. C. 1877, § 700 ; R. C. 1899, § 3657. ] 

§ 5103. Proof of lost will. A lost or destroyed will of real or personal
property, or both, may be established in the cases provided in the probate 
code or any act in force on that subject. [Civ. C. 1877, § 701 ; R. C. 1899, 
§ 3658. ]

§ 5104. Revocation of wills. Except in the cases in this chapter mentioned
no written will, nor any part thereof, can be revoked or altered otherwise than : 

1. By a written will or other writing of the testator, declaring such
revocation or alteration and executed with the same formalities with which 
a will should be executed by such testator ; or, 

2. By being burnt, torn, canceled, obliterated or destroyed, with the intent
and for the purpose of revoking the same, by the testator himself or by some 
person in his presence and by his direction. [Civ. C. 1877, § 702 ; R. C. 1899, 
§ 3659. ]

§ 5105. How cancellation must be proved. When a will is canceled or
destroyed by any other person than the testator, the direction of the testator 
and the fact of such injury or destruction must be proved by two witnesses. 
[Civ. C. 1877, § 703 ; R. C. 1899, § 3660. ] 

§ 5106. Effect of pa.rtial erasure. A revocation by obliteration on the
face of the will may be partial or total, and is complete if the material part 
is so obliterated as to show an intention to revoke ; but whe,n, in order to 
effect a new disposition the testator attempts to revoke a provision of the will 
by altering or obliterating it on the face thereof, such revocation is not valid 
unless the new disposition is legally effected. [Civ. ,C. 1877, § 704 ; R. C. 
1899, § 3661 . ]  

§ 5107. Revocation of will in duplicate. The revocation of a will, executed
in duplicate, may be made by revoking one of the duplicates. [Civ. C. 1877, 
§ 705 ; R. C. 1899, § 3662. ]

§ 5108. When subsequent will revokes prior. A prior will is not revoked
by a subsequent will, unless the latter contains an express revocation, or 
provisions wholly inconsistent with the terms of the former will ; but in other 
cases the prior will remains effectual so far as consistent with the provisions 
of the subsequent will. [Civ. C. 1877, § 706 ; R. C. 1899, § 3663. ] 

§ 5109. Revocation does not revive former will without express words.
If, after making a will, the testator duly makes and executes a subsequent 
will, the destruction, canceling or revocation of the latter does not revive the 
former unless it appears by the terms of such revocation that it was his 
intention to revive the former will, or unless after such destruction, canceling 
or revocation he duly republishes the prior will. [ Civ. C. 1877, § 707 ; R. C. 
1895, § 3664. ] 

Presumption that one of two w1lls known to have been drawn was destroyed for 
the purpose of revocation overcome by direct uncontradtcted testimony of person 
who drew both, that the one not found was the last. Starkweather v. Bell, 13 S. 
D. 475, 83 N. W. 566.

§ 5110. Will made before ma.rriage revoked, if issue unprovided for.
If, after having made a will, the testator )llarries and has issue of such 
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marriage, born either in his lifetime or after his death and the wife or issue 
survives him, the will is revoked, unless provision has been made for such 
issue by some settlement, or unless such issue are provided for in the will, 
or in such way mentioned therein as to show an intention not to make such 
provision ; and no other evidence to rebut the presumption of such revocation 
can be received. [Civ. C. 1877, § 707 ; R. C. 1899, § 3665.] 

§ 6111. Same, if wife unprovided for. H after m:aking a will the testator
marries and the wife survives the testator, the will is revoked, unless pro
vision has been made for her by marriage contract or unless she is provided 
for in the will or in such way mentioned therein as to show an intention · not 
to make such provision ; and no other evidence to rebut the presumption of 
revocation must be received. [Civ. C. 1877, § 708 ; R. C. 1899, § 3666.] 

§ 6112. Marriage of woman revokes. A will executed by an unmarried
woman is revoked by a subsequent marriage and is not revived by the death 
of her husband. [Civ. C. 1877, § 709; R. C. 1899, § 3667.] 

§ 6113. Effect of sale of devised property. An agreement made by a
testator for the sale or transfer of property disposed of by a will previously 
made does not revoke such disposal ; but the property passes by the will, 
subject to the same remedies on the testator 's agreement for a specific 
performance or otherwise against the devisees or legatees as might be had 
against the testator 's successors if the same had passed by succession. [Civ. 
C. 1877, § 710 ; R. C. 1899, § 3668.]

§ 6114. Incumbrance not a revocation. A charge or incumbrance upon
any estate for the purpose of securing the payment of money or the per
formance of any covenant or agreement is not a revocation of any will relating 
to the same estate which was previously executed ; but the devise and legacies 
therein contained must pass subject to such charge or incumbrance. [ Civ. C. 
1877, § 711 ; R. C. 1899, § 3669.] 

§ 6116. Partial disposal, not revocation. A conveyance, settlement or
other act of a testator by which his interest in a thing previously disposed 
of by his will is altered, but not wholly divested, is not a revocation, but the 
will passes the property which would otherwise devolve by succession. [Civ. 
C. 1877, § 712; R. C. 1899, § 3670.]

§ 6116. When instrument expresses intent it is a revocation. If the 
instrument by which an alteration is made in the testator 's interest in a 
thing previously disposed of by his will expresses his intent that it shall be 
a revocation, or if it contains provisions wholly inconsistent with the terms 
and nature of the testamentary disposition, it operates as a revocation thereof, 
unless such inconsistent provisions depend on a condition or contingency by 
reason of which they do not tab effect. [Civ. C. 1877, § 713 ; R. C. 1899, 
§ 3671.]

§ 6117. Revocation revokes codicils. The revocation of a will revokes
all its codicils. [ Civ. C. 1877, § 714 ; R. C. 1899, § 3672.] 

§ 6118. Child unprovided for succeeds as in intestacy. Whenever a
testator has a child born after the making of his will, either in his lifetime or 
after his death and dies leaving such child unprovided for by any settlement 
and neither provided for nor in any way mentioned in his will, the child 
succeeds to the same portion of the testator 's real and personal property 
that he would have succeeded to if the testator had died intestate. [Civ. C. 
1877, § 715 ; R. C. 1899, § 3673.] 

§ 6119. Children omitted succeed as in intestacy. When any testator omits
to provide in his will for any of his children or for the issue of any deceased 
child, unless it appears that such omission was intentional, such child or the 
issue of such child must have the same share in the estate of the testator, 
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as if he had died intestate, and succeeds thereto as provided in the preceding 
section. [Civ. C. 1877, § 715; R. C. 1899, § 3674.] 

§ 6120. Rules governing assignments of shares in such cases. When any
share of the estate of a testator is assigned to a child born after the making 
of a will, or to a child, or the issue of a child, omitted in a will as hereinbefore 
mentioned, the same must first be taken from the estate not _disposed of 
by the will if  any ; if  that is  not sufficient, so much as may be necessary must 
be taken from all the devisees or legatees in proportion to the value they may 
respectively receive under the will unless the obvious intention of the testator 
in relation to some specific devise or bequest or other . provision in the will 
would thereby be defeated ; in such case such specific devise, legacy or pro
vision may be exempted from such apportionment and a different apportion
ment, consistent with the intention of the testator, may be adopted. [Civ. C. 
1877, § 715 ; R. C. 1899, § 3675.) 

§ 6121. Take nothing under three last sections, when. If such children
or their descendants so unprovided for had an equal proportion of the tes
tator 's estate bestowed on them in the testator 's lifetime. by way of advance
ment, they take nothing by virtue of the provisions of the three preceding 
sections. [Civ. C. 1877, § 715 ; R. C. 1899, § 3676.) 

§ 6122. What devise of land conveys. Every devise of land in any will
conveys all the estate of the devisor therein, which he could lawfully devise, 
unless it clearly appears by the will that he intended to convey a less estate. 
[Civ. C. 1877, § 715 ; R. C. 1899, § 3677.] 

§ 6123. Devisee 's descendants take. When any estate is devised to any
child or other relation of the testator and the devisee dies before the testator 
leaving lineal descendants, such descendants take the estate so given by the 
will in the same manner as the devisee would have done had he survived the 
testator. [ Civ. C. 1877, § 716 ; R. C. 1899, § 3678.) 

§ 6124. When gift to witness void. All beneficial devises, legacies or
gifts whatever made or given in any will to a subscribing witness thereto are 
void, unless there are two other competent subscribing witnesses to the same ; 
but a mere charge on the estate of the testator for the payment of debts 
does not prevent his creditors from being competent witnesses to the will. 
[Civ. C. 1877, § 717 ; R. C. 1899, § 3679.) 

§ 6126. Witness takes if entitled to share in estate. If a witness to whom 
any beneficial devise, legacy or gift, void by the preceding section, is made, 
would have been entitled to any share of the estate of the testator, in case 
the will should not be established, he succeeds to so much of the share as 
would be distributed to him, not exceeding the devise or bequest made to 
him in the will, and he may recover the same of the other devisees or legatees 
named in the will in proportion to and out of the parts devised or bequeathed 
to them. [ Civ. C. 1877, § 718 ; R. C. 1899, § 3680.] 

§ 6126. Subsequent incompetency of witness does not avoid will. If the
subscribing witnesses to a will are competent at the time of attesting its 
execution, their subsequent incompetency, from whatever cause it may arise, 
does not prevent the probate and allowance of the will, if it is otherwise 
satisfactorily proved. [Civ. C. 1877, § 718 ; R. C. 1899, § 3681.) 

§ 6127. Feloniously causing death of another, bar to taking under his will
No person who has been finally convicted of feloniously causing the death of 
another shall take or receive any property or benefit by succession, will or 
otherwise, directly or indirectly, by reason of the death of such person, but 
all property of the deceased and all rights conditioned upon his death shall 
vest and be determined the same as if the person convicted was dead. [R. C. 
1895, § 3682.] 

§ 5128. After acquired property passes by will. Any estate, right or
interest in lands acquired by the testator after the making of his will, passes 
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thereby and in like manner as if title thereto was vested in him at the time 
of making the will, unless the contrary manifestly appears by the will to have 
been the intention of the testator. Every will made in express terms, devising 
or in any other terms, denoting the intent of the testator to devise, all the 
real estate of such testator passes all the real estate which such testator was 
entitled to devise at the time of his decease. [Civ. C. 1877, § 719 ; R. C. 
1899, § 3683.] 

ARTICLE 2.-INTERPRETATION OF• WILLS AND EFFECT OF V AJUOUS PROVISIONS. 

§ 5129. Intention of testator governs. A will is to be construed according
to the intention of the testator. When his intention cannot have effect to 
its full extent it must have effect as far as possible. [ Civ. C. 1877, § 720 ; 
R. C. 1899, § 3684.]

§ 5130. Will excludes oral declarations. In case of uncertainty arising
upon the face of a will, as to the application of any of its provisions the 
testator 's intention is to be ascertained from the words of the will taking 
into view the circumstances under which it was made, exclusive of bis oral 
declarations. [Civ. C. 1877, § 721 ; R. C. 1899, § 3685. ] 

§ 5131. Rules of interpretation. In interpreting a will, subject to the
laws of this state the rules prescribed by the following sections of this chapter 
are to be observed, unless an intention to the contrary clearly appears. [ Civ. 
C. 1877, § 722 ; R. C. 1899, § 3686.]

§ 5132. Construed together, if several. Several testamentary instruments
executed by the same testator are to be taken and construed together as one 
instrument. [Civ. C. 1877, § 723 ; R. C. 1899, § 3687.] 

§ 6133. Parts construed together. If irreconcilable, latter prevails. All 
parts of a will are to be construed in relation to each other, and so as if 
possible to form one consistent whole, but when several parts are absolutely 
irreconcilable the latter must prevail. [ Civ. C. 1877, § 724 ; R. C. 1899, § 3688. ] 

§ 5134. Distinct devise not affected by words less clear. A clear and
distinct devise or bequest cannot be affected by any reasons assigned therefor, 
or by any other words not equally clear and distinct, or by inference or 
argument from other parts of the will, or by an inaccurate recital of or 
reference to its contents in another part of the' will. [ Civ. C. 1877, § 725 ; 
R. C. 1899, § 3689.]

§ 151315. Ambiguities explained by reference to other parts. When the
meaning of any part of a will is ambiguous or doubtful it may be explained 
by any reference thereto or recital thereof in another part of the will. 
[Civ. C. 1877, § 726 ; R. C. 1899, § 3690.] 

§ 5136 . .  Words taken in ordinary sense. The words of a will are to be
taken in their ordinary and grammatical sense, unless a clear intention to 
use them in another sense can be collected and that other can be ascertained. 
[Civ. C. 1877, § 727 ; R. C. 1899, § 3691.]  

§ 15137. Give every expression effect. The words Qf a will are to receive
an interpretation which will give to every expression some effect, rather 
than one which will render some of the expressions inoperative. [ Civ. C. 
1877, § 728 ; R. C. 1899, § 3692.] 

§ 5138. So as to prevent intestacy. Of two modes of interpreting a will,
�hat is to be preferred which will prevent a total intestacy. [ Civ. C. 1877, 
§ 729 ; R. C. 1899, § 3693.]

§ 15139. Technical words. Technical words in a will are to be taken
in their technical sense unless the context clearly indicates a contrary inten
tion. [ Civ. C. 1877, § 730 ; R. C. 1899, § 3694. ] 

861 



§§ 5140-5151 CIVIL CODE. Will. 

§ 6140. Same. Unnece88&1'Y. Technical words are not necessary to give
effect to any species of disposition by will. [Civ. C. 1877, § 731 ; R. C. 1899, 
§ 3695.]

§ 5141. Term " heirs " not requisite to devise fee. The term " heirs " or
other words of inheritance are not requisite to devise a fee and a devise of 
real property passes all the estate of the testator unless otherwise limited. 
[Civ. C. 1877, § 732 ; R. C. 1899, § 3696.] 

§ 6142. Property embraced in power passes by will. Real or personal
property embraced in a power to devise passes by a will purporting to devise 
all the real or personal property of a testator. [Civ. C. 1877, §. 733; R. C. 
1899, § 3697.] 

§ 6143. When all property passes. A devise or bequest of all the testator 's
real or personal property in express terms or in any other terms denoting 
his intent to dispose of all his real or personal property, passes all the real 
or personal property which he was entitled to dispose of by will at the time 
of his death. [Civ. C. 1877, § 734 ; R. C. 1899, § 3698.] 

§ 6144. Devise of residue passes what. A devise of the residue of the
testator 's real property passes all the real property which he was entitled to 
devise at the time of his death, not otherwise effectually devised by his will. 
[Civ. C. 1877, § 735 ; R. C. 1899, § 3699.] 

§ 6146. Bequest of residue passes what. A bequest of the residue of the
testator 's personal property passes all the personal property which he was 
entitled to bequeath at the time of his death, not otherwise effectually 
bequeathed by his will. [Civ. C. 1877, § 736 ; R. C. 1899, § 3700.] 

§ 6146. When passes to those entitled to succeed. A testamentary dispo
sition to " heirs, " " relations, "  " nearest relations, "  " representatives, " " legal 
representative, " or " personal representative, "  or " family, " " issue, " 
' ' descendants, ' '  ' ' nearest, ' '  or ' '  next of kin ' '  of any person without other 
words of qualification and when the terms are used as words of donation and 
not of limitation vests the property in those who would be entitled to succeed , 
to the property of such person according to the provisions of the chapter 
on succession in this code. [Civ. C. 1877, § 737 ; R. C. 1899, § 3701.] 

§ 6147. When words of donation and not limitation. The terms mentioned
in the last section are used as words of donation and not limitation when the 
property is given to the person so designated directly and not as a qualification 
of an estate given to the ancestor of such person. [Civ. C. 1877, § 738 ; R. C. 
1899, § 3702.] 

§ 6148. Postponed possession. Words in a will referring to death or
survivorship simply, relate to the time of the testator 's death, unless posses
sion is actually postponed when they must be referred to the time of 
possession. [Civ. C. 1877, § 739; R. C. 1899, § 3703.] 

§ 6149. Olass includes all. A testamentary disposition to a class includes
every person answering the description at the testator 's death ; but when the 
possession is postponed to a future period it includes also all persons coming 
within the description before the time to which possession is postponed. 
[Civ. C. 1877, § 740 ; R. C. 1899, § 3704.] 

§ 6160. When realty deemed personalty. When a will directs the conver
sion of real property into money such property and all its proceeds must be 
deemed personal property from the time of the testator 's death. [Civ. C. 
1877, § 741 ; R. C. 1899, § 3705.] 

Governed by law of domicile of testator. Penfield v. Tower, 1 N. D. 216, 46 N. 
w. 413.

Real estate converted into money ls governed by the law of the domlclle ot
testator at the time of his death. Penfield v. Tower, 1 N. D. 216, 46 N. W. 413. 

§ 5161. Unborn child included in class. A child conceived before. but
not born until after a testator 's death, or any other period when a disposition 
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to a class vests in right or in possession, takes, if answering to the description 
of the class. [Civ. C. 1877, § 742 ; R. C. 1899, § 3706.] 

§ 5152. Bow imperfect description corrected. When applying a will, it
is found that there is an imperfect description, or that no person or property 
exactly answers the description, mistakes and omissions must be corrected, 
if the error appears from the context of the will or from extrinsic evidence ; 
but evidence of the declarations of the testator as to his intention cannot be 
received. [Civ. C. 1877, § 743 ; R. C. 1899, § 3707.] 

§ 5153. Testamentary dispositions vest at death. Testamentary disposi
tions, including devises and bequests to a person on attaining majority, are 
presumed to vest at the testator 's death. [Civ. C. 1877, § 744 ; R. C. 1899, 
§ 3708.]

§ 5154. Divested only by precise contingency. A testamentary disposition
when vested, cannot be divested unless upon the occurrence of the precise 
contingency prescribed by the testator for that purpose. [Civ. C. 1877, § 745 ; 
R. C. 1899, § 3709.]

§ 5155. When disposition fails on death of devisee. If a devisee or legatee
dies during the lifetime of the testator the testamentary disposition to him 
fails, unless an intention appears to substitute some other in his place except 
as provided . in section 5123. [Civ. C. 1877, § 746 ; R. C. 1899, § 3710. ] 

§ 5156. Interests in remainder unaffected. The death of a devisee or
legatee of a limited interest before the testator 's death does not defeat the 
interests of persons in remainder who survive the testator. [Civ. C. 1877, 
§ 747 ; R. C. 1899, § 3711.]

§ 5157. Conditional disposition defined. A conditional disposition is one
which depends upon the occurrence of some uncertain event by which it is 
either to take effect or be defeated. [Civ. C. 1877, § 748 ; R. C. 1899, § 3712. ] 

§ 5158. Condition precedent. A condition precedent in a will is one
which is required to be fulfilled before a particular disposition takes effect. 
[ Civ. C. 1877, § 749 ; R. C. 1899, § 3713. ] 

§ 5159. When disposition on condition vests. When a testamentary dis
position is made upon a condition precedent nothing vests until the condition 
is fulfilled, except when such fulfillment is impossible, in which case the 
disposition vests, unless the condition was the sole motive thereof and the 
impossibility we.s unknown to the testator or arose from an unavoidable event 
subsequent to the execution of the will. [Civ. C. 1877, § 750 ; R. C. 1899, 
§ 3714. ]

§ 5160. When condition deemed performed. A condition precedent in
a will is to be deemed performed when the testator 's intention has been 
substantially, though not literally complied with. [Civ. C. 1877, § 751 ; 
R. C. 1899, § 3715. ]

§ 5161. Condition subsequent. A condition subsequent is where an estate
or interest is so given as to vest immediately, subject only to be divested 
by some subsequent act or event. [Civ. C. 1877, § 752 ; R. C. 1899, § 3716.] 

§ 5162. Owners in common. A devise or legacy given to more than one
person vests in them as owners in common. [Civ. C. 1877, § 753 ; R. C. 1899, 
§ 3717.]

§ 5163. Advancement not ademption of legacy. Advanctments or gifts
are not to be taken as ademptions of general legacies, unless such intention 
is expressed by the testator in writing. [Civ. C. 1877, § 754 ; R. C. 1899, 
§ 3718. ]
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ARTICLE 3.--GENEB.AL PROVISIONS. 

§ 5164. Legacies clasai1led. Legacies are distinguished and designated
according to their nature as follows : 

1. A legacy of a particular thing specified and distinguished from all
others of the same kind belonging to the testator is specific ; if such legacy 
fails resort cannot be had to the other property of the testator. 

2. A legacy is demonstrative when the particular fund or personal property
is pointed out from which it is to be taken or paid ; if such fund or property 
fails in whole or in part resort may be had to the general assets as in case 
of a general legacy. 

3. An annuity is a bequest of certain specified sums periodically ; if the
fund or property out of which it is payable fails, resort may be had to the 
general assets as in case of a general legacy. 

4. A residuary legacy embraces only that which remains after all the
bequests of the will are discharged. 

5. All other legacies are general legacies. [Civ. C. 1877, § 755 ; R. C.
1899, § 3719.) 

§ 5165. Property chargeable with payment of debts. When a person dies
intestate all his property, real and personal, without any distinction between 
them, is chargeable with the payment of his debts, except as otherwise 
provided in this code and the probate code. [Civ. C. 1877, § 756 ; R. C. 1895, 
§ 3720.)

§ 5166. Order of resort for payment of debts. The property of a testator,
except as otherwise specifically provided in this code and the probate code 
must be resorted to for the payment of debts in the following order : 

1. The property which is expressly appropriated by the will for the
payment of the debts. 

2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
4. Property which is not specifically devised or bequeathed ; and,
5. All other property ratably.
Before any debts are paid the expenses of the administration and the

allowance to the family must be paid or provided for. [Civ. C. 1877, § 757 ; 
R. C. 1895, § 3721. ]

§ 5167. Same for payment of legacies. The property of a testator, except
as otbenvise specifically provided in this code and the probate code, must 
be resorted to for the payment of legacies in the following order : 

1. The property which is expressly appropriated by the will for the pay-
ment of the legacies. 

2. Property not disposed of by the will.
3. Property which is devised or bequeathed to a residuary legatee.
4. Property which is specifically devised or bequeathed. [Civ. C. 1877,

§ 758 ; R. C. 1895, § 3722. ]
§ 5168. Pref erred legacies. Legacies to husband, widow or kindred of

any class are chargeable only after legacies to  persons not related to  the 
testator. [Civ. C. 1877, § 759 ; R. C. 1899, § 3723.) 

§ 5169. Rules governing abatement. Abatement takes place in any class
only as between legacies of that class, unless a different intention is expressed 
in the will. [Civ. C. 1877, § 760 ; R. C. 1899, § 3724. ) 

§ 51_70. Sale of property. In a specific devise or legacy the title passes
by the will, but possession can only be obtained from the personal representa
tive ; and he may be authorized by the county court to sell the property 
devised or bequeathed in the cases herein provided. [Civ. C. 1877, § 761 ; 
R. C. 1899, § 3725. ]
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§ 5171. When rights of purchaser not impaired by devise. The rights of
a purchaser or incumbrancer of real property in good faith and for value 
derived from any person claiming the same by succession are not impaired 
by any devise made by the decedent from whom succession is claimed, unless 
the instrument containing such devise is duly proved as a will, and recorded 
in the office of the county court having jurisdiction thereof, or unless written 
notice of such devise is filed with the county judge of the county where the 
real property is situated within four years after the devisor's death. [Civ. C. 
1877, § 762; R. C. 1899, § 3726.) 

§ 5172. Duty of legatees for life. When specific legacies are for life only
the first legatee must sign and deliver to the second legatee, or, if there is 
none, to the personal representative, an inventory of the property expressing 
that the same is in his custody for life only, and that on his decease, it is to 
be delivered and to remain to the use and for the benefit of the second 
legatee or to the personal representative, as the case may be. [Civ. C. 1877, 
§ 763; R. C. 1899, § 3727.)

§ 5173. Income after death. In case of a bequest of the interest or income
of a certain sum or fund the income accrues from the testator's death. 
[Civ. C. 1877, § 764; R. C. 1899, § 3728.) 

§ 5174. Legacy in fear of death satisfted before death. A legacy or a
gift in contemplation, fear or peril of death may be satisfied before death. 
[Civ. C. 1877, § 765; R. C. 1899, § 3729.) 

§ 5175. When legacies and annuities due. Legacies are due and deliver
able at the expiration of one year after the testator's decease. Annuities 
commence at the testator's decease. [Civ. C. 1877, § 766; R. C. 1899, § 3730.) 

§ 5176. Interest after due. Legacies bear interest from the time when
they are due and payable, except that legacies for maintenance or to the 
testator's widow bear interest from the testator's decease. [Civ. C. 1877, 
§ 767; R. C. 1899, § 3731.)

§ 5177. Intention controls. The four preceding sections are in all cases
to be controlled by a testator's express intention. [ Civ. C. 1877, § 768; R. C. 
1899, § 3732.) 

§ 5178. Who entitled to letters testamentary. When it appears by the
terms of a will that it was the intention of the testator to commit the execution 
thereof and the administration of hrs estate to any person as executor, such 
person, although not named executor is entitled to letters testamentary in 
like manner as if he had been named executor. [ Civ. C. 1877, § 769; R. C. 
1899, § 3733.) 

§ 5179. Authority to executor to appoint, void. An authority to an
executor to appoint an executor is void. [Civ. C. 1877, § 770; R. C. 1899, 
§ 3734.)

§ 5180. Executor has no power before qualifying. Exception. No person
has any power as an executor until he qualifies except that before letters 
have been issued he may pay funeral charges and take necessary measures 
for the preservation of the estate. [Civ. C. 1877, § 771; R. C. 1899, § 3735.J 

§ 5181. Executor of executor. No executor of an executor as such, has
any power over the estate of the first testator. [Civ. C. 1877, § 772; R. C. 
1899, § 3736.) 

§ 5182. Will includes codicil. The term "will" as used in this code
includes all codicils as well a11 wills. [Civ. C. 1877, § 773; R. C. 1899, § 3737.) 

§ 5183. What law governs. Except as otherwise provided the validity
and interpretation of wills is governed, when relating to real property within 
this state by the law of this state; when relating to personal property, by 
the law of the testator's domicile. [Civ. C. 1877, § 774; R. C. 1899, § 3738.) 

Provisions of will relating to personal property situated In this state must be 
construed according to law of domicile of testator at time of his death. Crandall 
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v. Barker, 8 N. D. 264, 78 N. W. 347; Knox v. Barker, 8 N. D. 272, 78 N. W. 352;
Penfield v. Tower, 1 N. D. 216, 46 N. W. 413.

§ 5184. Liability of devisees and legatees. Those to whom property is
given by will are liable for the obligations of the testator in the cases and 
to the extent prescribed by the probate code. [Civ. C. 1877, § 775; R. C. 
1895, § 3739.] 

CHAPTER 43. 

SUCCESSION. 

§ 5185. Succession defined. Succession is the coming in of another t-0
take the property of one who dies without disposing of it by will. [Civ. C. 
1877, § 776; R. C. 1899, § 3740.] 

§ 5186. Property pa.saes to heirs. 1'he property, both real and personal,
of one who dies without disposing of it by will, passes to the heirs of the 
intestate, subject to the control of the county court and to the posseMion of 
any administrator appointed by that court for the purpose of administration. 
[Civ. C. 1877, § 777; R. C. 1899, § 3741.] 

Administrator has power to reduce real estate to actual possession, but not 
required to do so. Statute permissive only. Territory v. Bramble, 2 Dak. 189, 
3 N. W. 945. 

Testamentary disposition of property can be made only by wlll. Moore EL '· 
Weston, 13 N. D. 574, 102 N. W. 163. 

Husband and children become tenant fn common of property of wife on her 
death, subject to temporary right of possession by administrator for sole purposes 
of administration. Johnson v. Brauch, 9 S. D. 116, 68 N. W. li3. 

Title vests at once In heir subject to lien of administrator for purposes of 
administration. Elder v. Mining & M1lllng Co., 9 S. D. 036, 70 N. W. 1000, 

§ 5187. Order of succession. When any person having title to any estate,
not otherwise limited by marriage contract, dies without disposing of t�e 
estate by will, it is succeeded to and must be distributed, unless otherwise 
expressly provided in this code, and the probate code, subject to the payment 
of his debts, in the following manner: 

1. If the decedent leaves a surviving husband or wife, and only one
child, or the lawful issue of one child, in equal shares to the surviving hus�a� d, 
or wife and child, or issue of such child. If the decedent leaves a surv1vmg 
husband or wife, and more than one child living, or one child living an� �he
lawful issue of one or more deceased children,' one-third to the surviving 
husband or wife and the remainder in equal shares to his children and � 
the lawful issue of any deceased child by right of representation; but if
there is no child of the decedent living at his death, the remainder goes to
all of his lineal descendants, and if all the descendants are in the same de�e 
of kindred to the decedent, they share equally; otherwise, they take accordmg 
to the right of representation. If the decedent leaves no surviving husban d 

or wife, but leaves issue, the whole estate goes to such issue, and if such
issue consists of more than one child living, or one child living and the lawful 
issue of one or more deceased children, then the estate goes in equal shares
to the children living, or to the children living and the issue of the deceased 
child or children by right of representation. 

2. If the decedent leaves no issue and the estate does not exceed in value
the sum of five thousand dollars, all the estate goes to the surviving husban

lf

d 

or wife, and all property in excess of five thousand dollars in value, one-ha 
thereof goes to the surviving husband or wife and the other half goes to the
decedent's father, and if he is dead, to the decedent's mother, and if both
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father and mother are dead and the decedent leaves brothers or sisters or 
children of a deceased brother or sister, then in equal shares to the brothers 
and sisters of decedent and to the children of any deceased brother or sister 
by right of representation. If the decedent leaves no issue, nor husband, nor 
wife, the estate must go to the father, and if he is dead, to the mother. If 
,the decedent leaves a surviving husband or wife and no issue and no father 
nor mother, nor brother, nor sister, nor children of a deceased brother or 
sister, then the whole estate goes to the surviving husband or wife. 

3. If there is no issue, nor husband, nor wife, nor father, nor mother, then
in equal shares to the brothers and sisters of the decedent and to the children 
of any deceased brother or sister by right of representation. 

4. If the decedent leaves no issue, nor husband, nor wife, nor father and
no brother or sister is living at the time of his death, the estate goes to his 
mother to the exclusion of the issue, if any, of deceased brothers or sisters. 

5. If the decedent leaves no issue, nor husband, nor wife and no father,
nor mother, nor brother, nor sister, the estate must go to the next of kin in 
equal degree, excepting that when there are two or more collateral kindred 
in equal degree, but claiming through different ancestors, those who claim 
through the nearest ancestors must be preferred to those claiming through 
an ancestor more remote. However, if the decedent leaves several children, 
or one child and the issue of one or more children, and any such surviving 
child dies under age and not having married, all the estate that came to the 
deceased child by inheritance from such decedent descends in equal shares to 
the other children of the same parent, and to the issue of any such children 
of the same parent and to the issue of any such other children who are dead, 
by right of representation. 

6. If at the death of such child, who dies under age, not having been
married, all the other children of the parents are also dead and any of them 
have left issue, the estate that came to such child by inheritance from his 
parents descends to the issue of all other children of the same parent; and 
if all issue are in the same degree of kindred to the child, they share the 
estate equally, otherwise they take according to the right of representation. 

7. H the decedent leaves no husband, wife or kindred, the estate escheats
to the state for the support of the common schools. [ Civ. C. 1877, § 778; 
1893, ch. 50, § l; R. C. 1899, § 3742; 1903, ch. 94.J 

§ 5188. Dower and courtesy abolished. Dower and courtesy are abolished.
[Civ. C. 1877, § 779; 1893, ch. 52, § 1; R .. C. 1899, § 3743.] 

§ 5189. Inheritance by illegitimate child. Every illegitimate child is an
heir of the person who in writing signed in the presence of a competent 
witness acknowledges -himself to be the father of such child; and in all cases 
is an heir of bis mother and inherits bis or her estate in whole or in part, 
as the case may be, in the same manner as if he bad been born in lawful 
wedlock; but be does not represent his father or mother by inheriting any 
part of the estate of his or her kindred either lineal or collateral, unless 
before his death his parents shall have intermarried and his father after such 
marriage acknowledges him as bis child or adopts him into his family, in 
which case such child and all the legitimate children are considered brothers 
and sisters and on the death of either of them intestate and without issue 
the others inherit his estate and are heirs, as hereinbefore provided in like 
manner as if all the children bad been legitimate, saving to the father and 
mother respectively their rights in the estates of all the children in like 
manner as if all had been legitimate. The issue of all marriages null in law 
or dissolved by divorce are legitimate. [ Civ. C. 1877, § 780; R. C. 1899, § 3744.] 

It adopted under section 4118, le clothed with full rights of Inheritance of Jeglt14 
mate child. Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856. 

867 



§§ 5190-5199 CIVIL CODE. Succeuion. 

§ 6190. Inheritance from illegitimate child. If an illegitimate child who
has not been acknowledged or  adopted by his father dies intestate without 
lawful issue, his estate goes to his mother, o r  in case of her decease, to her 
heirs at law. [Civ. C. 1877, § 781 ; R. C. 1899, § 3745.) 

§ 5191. How degree of kindred established. The degree of kindred is
established by the number of generations and each generation is called a.
degree. [Civ. C. 1877, § 782 ; R. C. 1899, § 3746.)  

§ 5192. Lineal and collateral. The series of degrees form the line ;  the 
series of degrees between persons who descend from one another is called 
direct or lineal consanguinity ; and the series of degrees between persons who 
do not descend from one another, but spring from a common ancestor, is 
called the collateral line or collateral consanguinity. [Civ. C. 1877, § 783 ; 
R. C. 1899, § 3747. )

§ 5193. Ascending a.nd descending. The direct line is  divided into a
direct line descending and a direct line ascending. The first is that which 
connects the ancestor with those who descend from him. The second is that 
which connects a person with those from whom he descends. [ Civ. C. 1877, 
§ 784 ;  R. C. 1899, § 3748. )

§ 5194. Degrees in direct line. In the direct line there are as  many
degrees as there are generations. Thus the son is with regard to the father 
in the first degree, the grandson in the second ; and vice versa with regard 
to the father and grandfather toward the sons and grandsons. [Civ. C. 1877, 
§ 785 ; R. C. 1899, § 3749. )

§ 5195. Computation of degrees in collateral line. In the collateral line
the degrees are counted by generations from one of the relations up to the 
common ancestor and from the common ancestor to the other relations. In 
such computation the decedent is excluded, the relative included and the 
ancestor counted but once. Thus brothers are related in the second degree, 
uncle and nephew in the third degree , cousins-german in the fourth degree 
and so on. [ Civ. C. 1877, § 786 ; R. C. 1899, § 3750. J 

§ 5196. Kindred of half blood inherit. Kindred of the half blood inherit
equally with those of the whole blood in the same degree, unless the inheri!· 
ance comes to the intestate by descent, devise or gift of some one of his 
ancestors, in which case all those who are not of the blood of such ancestors 
must be excluded from such inheritance. [ Civ. C. 1877, § 787 ; R. C. 1899 ,  
§ 3751. )

§ 6197. Advancements deducted· from share. Any estate, real or personal,
given by the decedent in his lifetime as an advancement to any child or other 
lineal descendant is a part of the estate of the decedent for the purposes 
of division and distribution thereof among his issue and must be taken by 
such child or other lineal descendant toward his share of the estate of the 
decedent. [ Civ. C. 1877, § 788 ; R. C. 1899, § 3752.]  

In order to exclude heir amount of advancement must equal or exceed share to
which heir would otherwise be entitled. Aspey v. Barry, 13 S. D. 220, 83 N. W. 91. 

§ 5198. Excess not refunded. If the amount of such advancement exceeds
the share of the heir receiving  the same he must be excluded from any further 
portion in the division and distribution of the estate, but he must not be 
required to refund any part of such advancement ;  and if the amount . so
received is less than his share he is entitled to so much more as will give 
him his full share of the estate of the decedent. [ Civ. C. 1877, § 789 ; R. C. 
1899, § 3753. ]  

§ 6199. Advancements defined. All gifts and grants are made as  advanc_e
ments, if expressed in the gift or grant to be so made, or if charged in 
writing by the decedent as an advancement or acknowledged as such by the 
child, or other successor or heir. [ Civ. C. 1877, § 790 ; R. C. 1899, § 3754. ] 
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§ 5200. hpreued value governs. If the value of the estate so advanced
is expressed in the conveyance or in the charge thereof made by the decedent 
or in the acknowledgment of the party receiving it, it must be held as of that 
value in the division and distribution of the estate ; otherwise it must be 
estimated according to its value when given as nearly as the same can be 
ascertained. [Civ. C. 1877, § 791 ; R. C. 1899, § 3755. J 

§ 5201. Deducted from issue of person to whom made. If any child or
other lineal descendant receiving advancement dies before the decedent, 
leaving issue, the advancement must be taken into consideration in the 
division and distribution of the estate and the amount thereof must be allowed 
accordingly by the representatives of the heirs receiving the advancement 
in like manner as if the advancement bad been made directly to them. [ Civ. 
C. 1877, § 792 ; R. C. 1899, § 3756. J

§ 5202. Inheritance by representation. Inheritance or succession by right
of representation takes place when the descendants of any deceased heir take 
the same share or right in the estate of another person that their parents 
would have taken if living. Posthumous children are considered as living 
at the death of their parents. [ Civ. C. 1877, § 793 ; R. C. 1899, § 3757. J 

§ 5203. Aliens may take. Aliens may take in all eases by succession as
well as citizens ; and no person, capable of succeeding under the provisions 
of this chapter, is precluded from such succession by reason of the alienage 
of any relative. [ Civ. C. 1877, § 794 ; R. C. 1899, § 3758.]  

§ 5204. If there are no heirs, escheats to the state. If there is no one
capable of succeeding under the preceding sections and the title fails from 
a defect of heirs the property of a decedent devolves and eseheats to the 
state and an action for the recovery of such property and to reduce it into 
the possession of the state or for its sale and conveyance may be brought 
by the state 's attorney in the district court of the county or judicial sub
division in which the property is situated. [Civ. C. 1877, § 795 ; R. C. 1899, 
§ 3759.]

§ 5205. Subject to charges and trusts. Real property passing to the state
under the preceding section, whether held by the state or its grantees, is 
subject to the same charges and trusts to which it would have been subject 
if it had passed by succession. [Civ. C. 1877, § 796 ; R. C. 1899, § 3760. ]  

§ 5206. Liability of those who succeed. Those who succeed to the property
of a decedent are liable for bis obligations in the eases and to the extent 
prescribed by the probate code. [ Civ. C. 1877, § 797 ; R. C. 1899, § 3761.] 

C H A P T E R  4 4 .

OBLIGATIONS. 

ARTICLE 1 .-DEFINITI0N OF OBLIGATIONS. 

§ G207. Obligation defined. An obligation is a legal duty by which a
person is bound to do or not to do a certain thing. [Civ. C. 1877, § 798 ; 
R. C. 1899, § 3762. ]

§ 6208. Origin and enforcement. An obligation arises either from :
1. The contract of the parties ; or,
2. The operation of law.
An obligation arising from operation of law may be enforced in the manner

provided by law or by civil action or proceeding. [Civ. C. 1877, § 799 ; R. C. 
1899, § 3763. ]  
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ARTICLE 2.-lNTERPRETATI0N OF OBLIGATIONS. 

§ 6209. · Rules of interpretation. The rules which govern the interpret.a.
tion of contracts are prescribed by article 7 of chapter 45. Other obligations 
are interpreted by the same rules by which statutes of a similar nature are 
interpreted. [Civ. C. 1877, § 800 ; R. C. 1899, § 3764.] 

§ 6210. Obligations claaaifted. An obligation imposed upon several pet•
sons, or a right created in favor of several persons, may be : 

1. Joint.
2. Several ; or,
3. · Joint and several. [Civ. C. 1877, § 801 ; R. C. 1899, § 3765.]
§ 6211. When presumed joint. An obligation imposed upon several pet•

sons or a right created in favor of several persons is presumed to be joint 
and not several, except in the special cases mentioned in the article on the 
interpretation of contracts. This presumption in the case of a right can be 
overcome only by express words to the contrary. [Civ. C. 1877, § 802 ; R. C. 
1899, § 3766.] 

Right of offset by surety. Clark v. SulUvan, 2 N. D. 108, 49 N. W. 416. 
Payment by one joint debtor. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 2i8. 

§ 6212. Oontribution. A party to a joint. or joint and several obligation
who satisfies more than his share of the claim against all may require a 
proportionate contribution from all the parties joined with him. [Civ. C. 
1877, § 803 ; R. C. 1899, § 3767. ]  

§ 6213. Oonditional defined. An obligation is conditional when the rights
or duties of any party thereto depend upon the occurrence of an uncertain 
event. [Civ. C. 1877, § 804 ; R. C. 1899, § 3768. ]  

§ 5214. Oonditions clasaifted. Conditions may be  precedent, concurrent ·
or subsequent. [Civ. C. 1877, § 805 ; R. C. 1899, § 3769. ] 

§ 5216. Oondition precedent. A condition precedent is one which is to
be performed before some right dependent thereon accrues or some act 
dependent thereon is performed. [Civ. C. 1877, § 806 ; R. C. 1899, § 3770.] 

Conditions precedent must be performed, when. Johnson v. Schar, 9 S. D. 536, 
70 N. W. 838. 

§ 6216. Ooncurrent. Conditions concurrent are those which are mutually
dependent and are to be performed at the same time. [Civ. C. 1877, § 807 ; 
R. C. 1899, § 3771. ]

§ 5217. Subsequent. A condition subsequent is one referring to a future
event, upon the happening of which the obligation becomes no longer binding 
upon the other party, if he chooses to avail himself of the conditions. [Civ.
C. 1877, § 808 ; R. C. 1899, § 3772. ]

§ 5218. Prerequisites to enforcement of obligation. Before any party to
an obligation can require another party to perform any act under it he must
fulfill all conditions precedent thereto imposed upon himself ; and must be
able and offer to fulfill all conditions concurrent, so imposed upon him, on
the like fulfillment by the other party, except as provided by the next
section. [Civ. C. 1877, § 809 ; R. C. 1899, § 3773. ]  

§ 6219. Enforcement without performance, when performance waived. 
If 8 party to an obligation gives notice to another before the latter is in
default that he will not perform the same upon his part and does not retract
such notice before the time at which performance upon his part is due. such
other party is entitled to enforce the obligation, without previously per
forming or offering to perform any conditions upon his part in favor of the
former party. [Civ. C. 1877, § 810 ; R. C. 1899, § 3774. ] 

Refusal to perform contract when performance required, elect of. Stanford v. 
McGill ,  6 N. D. 536, 72 N. W. 938. 

Refusal to perform relieves other party of offer to perform. Gleckler v. Slavens, 
IS s. D. 364, IS9 N. W. 323; . McPherson v. Fargo, 10 S. D. 611, 74 N. w. 1001.
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§ 6220. Impoaible or unlawful conditiou a.re void. A condition in a
contract, the fulfillment of which is impossible or unlawful within the meaning 
of the article on the subject of contracts or which is repugnant to the nature 
of the interest created by the contract is void. [ Civ. C. 1877, § 811 ; R. C. 
1899, § 3775.J  

§ 5221. Forfeiture strictly interpreted against party beneftted. A condi
tion involving a forfeiture must be strictly interpl'eted against the party for 
whose benefit it is created. [ Civ. C. 1877, § 812 ; R. C. 1899, § 3776.] 

Forfeitures are not favored ; must have substantial basis. Enos v. Insurance Co., 
4 S. D. 639, 57 N. W. 919. 

Waiver of contract of sale of land waiver of forfeiture, when. Pier v. Lee, 14 
S. D. 600, 86 N. W. 642.

§ 5222. Option to perform alternative obligatiou. If an obligation
requires the performance of one of two acts in the alternative the party 
required to perform has the right of selection, unless it is otherwise provided 
by the terms of the obligation. [Civ. C. 1877, § 813 ; R. C. 1899, § 3777. ) 

§ 5223. Option passes when not exercised within time. If the party having
the right of selection between alternative acts does not give notice of his 
selection to the other party within the time, if any, fixed by the obligation 
for that purpose or, if none is so fixed, before the time at which the obligation 
ought to be performed, the right of selection passes to the other party. [Civ. 
C. 1877, § 814 ; R. C. 1899, § 3778. ]

§ 5224. Must select one in its entirety. The party having the right of
selection between alternative acts must select one of them in its entirety and 
cannot select part of one and part of anoth'er without the consent of the other 
party. [Civ. C. 1877, § 815 ; R. C. 1899, § 3779. ] 

§ 5225. Valid one prevails. If one of the alternative acts required by
an obligation is such as the law will not enforce, or becomes unlawful or 
impossible of performance the obligation is to be interpreted as though the 
other stood alone. [Civ. C. 1877, § 816 ; R. C. 1899, § 3780. ]  

ARTICLE 3.-TRANSFER OF ORLIGATIONS. 

§ 5226. Burden tra.nsferred with beneftciary's consent. The burden of
�n obligation may be transferred with the consent of the party entitled to 
its benefit, but not otherwise, except as provided by section 5235. [ Civ. C. 
1877, § 817 ; R. C. 1899, § 3781 . ]  

§ 5227. Right a.rising out of may be trauferred. A right arising out of
an obligation is the property of the person to whom it is due and may be 
transferred as such. [Civ. -C. 1877, § 818 ; R. C. 1899, § 3782. ] 

§ 5228. Non-negotiable contract transferred by indorsement. A non
negotiable written contract for the payment of money or personal property 
may be transferred by indorsement in like manner with negotiable instru
ments. Such indorsement shall transfer all the rights of the assignor under 
!he instrument to the assignee, subject to all equities and defenses existing
1n favor of the maker at the time of the indorsement. [Civ. C. 1877, § 819 ;
R. C. 1899, § 3783. ]

Contract transferred without lndorsement, when. Kirby v. Jameson, 9 S. D. 8,
67 N. W. 854. 

In right of action for breach of contract on non-negotiable note after transfer by
lndorsement constitutes no defense, when. State Bank v. Hayes, 16 S. D. 865, 92 
N. W. 1068. 

§ 5229. Certain covenants run with land. Certain covenants contained
in grants of estates in real property are appurtenant to such estates and pass 
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with them so as to bind the assigns of the covenantor and to vest in the 
assigns of the covenantee in the same manner as if they had personally entered 
into them. Such covenants are said to run with the land. ICiv. C. 1877, § 819 ; 
R. C. 1899, § 3784. ]

Covenants not running with land are of seizin of right to convey and agalnat 
lncumbrances. Gale v. Frazer, 4 Dak. 106, 30 N: W. 138. 

Covenants of seizen do not run with land. Bowen v. Wolcott, 1 N. D. 49i, 48 
N. W. 426. • 

Covenants with land Include implied as well as specific covenants. N. P. Ry. Co. 
v. McClure, 9 N. D. 73, 81 N. W. 52.

§ 6230. What so run. The only covenants which run with the land are 
those specified in this article and those which are incidental thereto. [Civ. C. 
1877, § 820 ; R. C. 1899, § 3785. ] 

§ 6231. Made for benefit of property, runs. Every covenant contained
in a grant of an estate in real property which is made for the direct benefit 
of the property or some part of it then in existence runs with the land . 
[ Civ. C. 1877, § 821 ; R. C. 18H9, § 3786. ]  

§ 5232. What la.st section includes. The l ast section includes covenants
of warranty, for quiet enjoyment or for further assurance on the part of a 
grantor and covenants for the payment of rent, or of taxes or assessments 
upon the land on the part of a grantee. [ Civ. C. 1877, § 822 ; R. C. 1899, 
§ 3787. ]

§ 6233. Covenants limited to certain assigns. A covenant for the addition
of some new thing to real property, or for the direct benefit of some part of 
the property not then in existence or annexed thereto, when contained in a 
grant of an estate in such property and made by the covenantor expressly for 
his assigns or to the assigns of the covenantee runs with the land so far only as 
the assigns thus mentioned are concerned. [Civ. C. 1877, § 823 ; R. C. 1899, 
§ 3788. ]

§ 5234. Binds only owner of whole estate. A covenant running with the
land binds those only who acquire the whole estate of the covenantor in 
some part of the property. [ Civ. C. 1877,  § 824 ; R. C. 1899, § 3789. ] 

§ 6236. Liable while holding only. No one merely by reason of having
acquired an estate subject to a covenant running with the land is liable for 
breach of the covenant before he acquired the estate, or after he has parted 
with it or ceased to enjoy its benefits. [ Civ. C. 1877, § 825 ; R. C. 1899, § 3790.] 

§ 5236. Burden of benefit apportioned. When several persons, holding
by several titles, are subject to the burden or entitled to the benefit of a cov
enant running with the land, it must be apportioned among them according 
to the value of the property subject to it held by them respectively, if such 
value can be ascertained and if not, then according to their respective interests 
in point of quantity. [ Civ. C. 1877, § 826 ; R. C. 1899, § 3791. ]  

ARTICLE 4.-EXTINCTION OF OBLIGATIONS. 

§ 5237. Full performance extinguishes. Full performance of an obligation
by the party whose duty it is to perform it or by any other person on his 
behalf and with his assent, if accepted by the creditor, extinguishes it. [Civ.
C. 1877, § 827 ; R. C. 1899, § 3792. ] 

§ 5238. Performance by one extinguishes liability of all. Perfonnance
of an obligation by one of several persons who are jointly liable under it 
extinguishes the liability of all. [ Civ. C. 1877, § 828 ;  R. C. 1899, § 3793. ] 

§ 5239. Performance to one extinguishes. Exception. An obligation in
favor of several persons is extinguished by performance rendered to any of
them, except in the case of a deposit made by owners in common or in joint
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ownership which is regulated by the chapter on deposit. [Civ. C. 1877, § 829 ; 
R. C. 1899, § 3794. ]

§ 5240. Perf orma.nce as directed extinguishes. If a creditor or any one of
two or more joint creditors at any time directs the debtor to perform his 
obligation in a particular manner, the obligation is extinguished by perform
ance in that manner, even though the creditor does not receive the benefit 
of such performance. [Civ. C. 1877, § 830 ; R. C. 1899, § 3795. ] 

§ 5241. When partial performance extinguishes pro tanto. A partial per
formance of an indivisible obligation extinguishes a corresponding propor
tion thereof, if the benefit of such performance is voluntarily retained by 
the creditor, but not otherwise. If such partial performance is of such a 
nature that the creditor cannot avoid retaining it without injuring his own 
property, his retention thereof is not presumed to be voluntary. [Civ. C. 
1877, § 831 ; R. C. 1899, 3796. ) 

§ 5242. Pa.yment detlned. Performance of an obligation for the delivery
of money only is called payment. [Civ. C. 1877, § 832 ; R. C. 1899, § 3797. ] 

Protest can never make that involuntary which ln its absence would be 
voluntary. Wessel v. Land Co. , 3 N. D. 100, 54 N. W. 922. 

What constitutes payment. Krump v. Bank, 8 N. D. 75, 76 N. W. 995; Lokken v. 
Miller, O N. D. 512, 84 N. W. 368; Green v. Hughltt Township, 5 S. D. 452, 50 N. W. 
224 ; Star Wagon Co. v. Matthiessen, 3 Dak. 233, 14 N. W. 107. 

§ 524.1. Performance, how applied when there are several obligations.
When a debtor under several obligations to another does an act by way of 
performance in whole or in part, which is equally applicable to two or more 
of such obligations, such performance must be applied as follows : 

1. If at the time of the performance the intention or desire of the debtor
that such performance should be applied to the extinction of any particular 
obligation is manifested to the creditor, it must be so applied. 

2. If no such application is then made the creditor within a reasonable
time after such performance may apply it toward the extinction of any 
obligation, performance of which was due to him from the debtor at the 
time of such performance ; except that if similar obligations were due to him, 
both individually and as a trustee, be must unless otherwise directed by the 
debtor apply the performance to the extinction of all such obligations in 
equal proportion ; and an application once made by the creditor cannot be 
rescinded without the consent of the debtor. 

2. If neither party makes such application within the time prescribed
herein the performance must be applied to the extinction of obligations in 
the following order and if there is more than one obligation of a particular 
class, to the extinction of all in that class ratably : 

(a ) Of  interest due at  the time of  the performance.
(b) Of principal due at that time.(c ) Of the obligation earliest in date of maturity.
(d) Of an obligation not secured by a lien or collateral undertaking.
(e ) Of an obligation secured by a lien or collateral undertaking. [ Civ.

C. 1877, § 833 ; R. C. 1899, § 3798. )
Direction as to application of payment and not thereafter changed ls sufficient. 

Bank v. Roberts, 2 N. D. 195 , 49 N. W. 722. 
How payments are to be applied. Bank v. Roberts, 2 N. D. 195, 49 N. W. 722 ; 

Stebbins v. Lardner, 2 S. D. 127, 48 N. W. 847. 
Creditor may apply on any debt, when. Fargo v. Jennings, 8 S. D. fl9, 65 N. w. 

433. 
§ 6244. Obligation extinguished by offer. An obligation is extinguished

by an offer of performance made in conformity to the rules herein prescribed 
and with intent to extinguish the obligation. [Civ. C. 1877, § 834 ; R. C. 1899, 
§ 3799.)

Where the covenants of the contract are mutual and dependent, vendee can
place vendor in default by an otrer to perform ; If no offer made vendee cannot 
rescind or recover payments made. Arnett v. Smith, 11 N. D. 55, 88 N. W. 1037.
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§ §  5245--5255 CIVIL CODE. Obligations. 

§ 6245. Not by offer of partial performance. An offer of partial perform•
ance is of no effect. [Civ. C. 1877, § 835 ; R. C. 1899, § 3800. ] 

§ 6246. Must be made by or with assent of debtor. An offer of perform•
ance must be made by the debtor or by some person on his behalf and with 
his assent. [Civ. C. 1877, § 836 ; R. C. 1899, § 3801. ]  

§ 6247. To creditor or one authorized by him. An offer of  performanee
must be made to the creditors, or to any one or two or more joint creditors or to 
a person authorized by one or more of them to receive or collect what is due 
under the obligation if such creditor or authorized person is present at 
the place where the offer may be made ; and if not wherever the creditot 
may be found. [Civ. C. 1877, § 837 ; R. C. 1899, § 3802.]  

§ 6248. Where may be made. In the absence of an express provision
to the contrary an off er of performance may be made at the option of the 
debtor : 

1. At any place appointed by the creditor ; or,
2. Wherever the person to whom the offer ought to be made can be found :

or, 
3. If such person cannot with reasonable diligence be found within this

state and within a reasonable distance from his residence or place of business, 
or if he evades the debtor, then at his residence or place of business, if the 
same can with reasonable diligence be found within the state ; or, 

4. If this cannot be done, then at any place within this state. [Civ. C.
1877, § 838 ; R. C. 1899, § 3803. ]  

§ 5249. Must be made at the time fixed. When an obligation fixes a
time for its performance an off er of performance must be made at that time 
within reasonable hours and not before nor afterwards. [Civ. C. 1877, § 839 ; 
R. c. 1899, § 3804. ]

§ 5250. When time not fixed. When an obligation does not fix a time
for its performance, an off er of performance may be made at any time before 
the debtor upon a reasonable demand has refused to perform. [Civ. C. 
1877, § 840 ; R. C. 1899, § 3805. ]  

§ 5261. When may b e  made after due. When delay i n  performance is
capable of exact and entire compensation and time has not been expressly 
declared to be of the essence of the obligation, an offer of performance. 
accompanied with an offer of such compensation, may be made at any time 
after it is due, but without prejudice to any rights acquired by the creditor 
or by any other person in the meantime. [ Civ. C. 1877, § 841 ;  R. C. 1899, 
§ 3806. ]

Failure to perform In time bars defaulting person from rights under contract.
Fargusson v. Talcott , i N. D. 183, ( and note ) , ;3 N. W. 207.

§ 5252. Must be in good faith. An off er of performance must be made
in good faith and in such manner as is most likely under the circumstances
to benefit the creditor. [ Civ. C. 1877, § 842 ; R. C. 1899, § 3807. ] 

§ 5253. Free from condition. An offer of performance must be free from
any conditions which the creditor is not bound on his part to perform. [Civ. C.
1877 § 843 ; R. C. 1899, § 3808. ]  

§ 5254. l'tfuat be able and willing. An offer of performance i s  of  no effect
if the person making it is not able and willing to perform according to the
offer. [Civ. C. 1877, § 844 ;  R. C. 1899, § 3809. ]

§ 5265. Production unnecessary, if offer refused. The thing to be de
livered, if any, need not in any case be actually produced upon an offer of
performance unless the offer is accepted. [ Civ. C. 1877, § 845 ; R. C. 1899, 
§ 3810. ]

Tender not necessary after unqualified refusal to accept. McPherson v. Fargo,
10 S. D. 611 ,  74 N. W. 1057. 

Person making tender must produce money. Stakke v. Chapman, 18 S. D. 269, 
83 N. W. 261. 
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§ 5256. Unmixed with other things. A thing, when offered by way or
performance, must not be mixed with other things from which it cannot be 
separated immediately and without difficulty. [ Civ. C. 1877, § 846; R. C. 
1899, § 3811.) 

§ 5257. Contingent off er. When a debtor is entitled to the performance
of a condition precedent to or concurrent with performance on his part, he 
may make his offer to depend upon the due performance of such condition. 
[Civ. C. 1877, § 847 ; R. C. 1899, § 3812. ) 

§ 5258. Receipt obligatory. A debtor has a right to require from his
creditor a written receipt for any property delivered in performance of his 
obligation. [Civ. C. 1877, § 848 ; R. C. 1899, § 3813.] 

§ 6259. Obligation for payment extinguished by deposit. An obligation
for the payment of money is extinguished by a due offer of payment, if the 
amount is immediately deposited in the name of the creditor with some bank 
of deposit within this state of good repute and notice thereof is given to 
the creditor. [Civ. C. 1877, § 849 ; R. C. 1899, § 3814.J 

Otrer to pay taxes due stops interest. Dakota Loan & Trust Co. v. Codington Co., 
9 S. D. 159, 68 N. W. 314. 

Deposit In name of creditor necessary. Stakke v. Chapman, 13 S. D. 200, 83 N. 
w. 261.

Tender must be kept good as provided In statute. Brakhage v. Tracy, 13 S. D. 
343, 83 N. W. 363. 

§ 5260. Objections waived. All objections to the mode of an offer of
performance, which the creditor has an opportunity to state at the time to 
the person making the offer and which could be then obviated by him, are 
waived by the creditor, if not then stated. [ Civ. C. 1877, § 850 ; R. C. 1899, 
§ 3815.)

§ 6261. When title to thing offered passes. The title to a thing duly
offered in performance of an obligation passes to the creditor if the debtor 
at the time signifies his intention to that effect. [Civ. C. 1877, § 851; R. C. 
1899, § 3816.] 

§ 5262. Deposit of thing offered. The person offering a thing, other than
money, by way of performance must, if he means to treat it as belonging to 
the creditor, retain it as a depositary for hire until the creditor accepts it, 
or until he bas given reasonable notice to the creditor that he will retain 
it no longer and if with reasonable diligence he can find a suitable depositary 
therefor, until be has deposited it with such person. [ Civ. C. 1877, § 852 ; 
R. C. 1899, § 3817. ]

§ 5263. Obligation extinguished by off er and deposit. An obligation for
the delivery of money, property or a conveyance of property is not discharged 
by an offer of performance nor any of its incidents affected, unless the thing 
offered, if money, is deposited as provided in section 5259, or, if other than 
money, is deposited for the creditor with some depositary of good repute 
at the place of performance and notice of such deposit in either case given 
to the creditor. After such deposit and notice the thing deposited shall be 
at the risk and expense of the creditor. [Civ. C. 1877, § 853 ; R. C. 1895, 
§ 3818.)

§ 5264. Creditor gre.tuito118 depositary. If anything is given to a creditor
by way of performance which he refuses to accept as such, he is not bound 
to return it without demand ; but if be retains it he is a gratuitous depositary 
thereof. [Civ. C. 1877, § 854; R. C. 1899, § 3819. ]  
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.-\.RTICLE 5.-PlmFOR MANCE OF OBLIGATIONS OR OFFER. 

§ 5265. When want of performance or offer excused. The want of per
formance of an obligation or of an offer of performance in whole or in 
part or any delay therein is excused by the following causes to the extent 
to which they operate : 

1. When such performance or offer is prevented or delayed by the act of
the creditor or by the operation of  law, even though there may have been 
a stipulation that this shall not be an excuse. 

2. When it is prevented or delayed by an irresistible superhuman cause
or by the act of public enemies of this state or of the United States, unless 
the parties have expressly agreed to the contrary ; or, 

3 . When the debtor is induced not to make it by any act of the creditor
intended or naturally tending to have that effect done at or before the time 
at which su�h performance or offer may be made and not rescinded before 
that time. [Civ. C. 1877, § 855 ; R. C. 1899, § 3820. ] 

§ 5266. Debtor entitled to benefits. If the performance of an obligation
is prevented by the creditor, the debtor is  entitled to all the benefits which 
he would have obtained if it had been performed by both parties. [Civ. C. 
1877, § 856 ; R. C. 1899, § 3821 . ]  

Party preventing performance barred from benefit from fai lure of other party 
to perform. Shelly v. Mikkelson, 5 N. D. 22, 63 N. W. 210. 

§ 5267. Ratable proportion of consideration. If performance of an obliga
tion is prevented by any cause excusing performance other than the act of 
the creditor, the debtor is entitled to a ratable proportion of the consideration 
to which he would have been entitled upon full performance according to 
the benefit which the creditor receives from the actual performance. [Civ. C. 
1877, § 857 ; R. c. 1899, § 3822. ]  

§ 5268. What equivalent to offer and refusal. A refusal by a creditor to
accept performance made before an offer thereof is equivalent to an offer 
and refusal, unless before performance is actually due he gives notice to 
the debtor of his wi llingness to accept it. [ Civ. C. 1877,  § 858 ; R. C. 1899, 
§ 3823 . ]

ARTICLE G.-ACCORD .A ;\' D  SA'l'I SFACTION OF OBLIGATION S. 

§ 5269. Accord defined. An accord is an agreement to accept in extinc
tion of an obligation something different from or less than that to which 
the person agreeing to accept is entitled. [Civ. C.  1877, § 859 ; R. C. 1899, 
§ 3824. ]

Oral agreement to render satisfaction at a future time insufficient.  Accord must
be by delivery and recept ion of th ing agreed to be accepted in satisfaction. Arnett
v. Smith , 11 N. D. 55, 88 N. W. 1037.

Not only an agreement to accept Jess but an actual acceptance required.
Carpenter v .  Ra i l road Co. , 7 S .  D. 584, 64 N. W. 1120. 

Obligation not extinguished unless accord fully executed. Troy Mining Co. v. 
White , 10 S. D. 475, 74 N. W. 236. 

Sufficient allegation that the accord agreement was executed by acceptance of 
the consideration. Troy Mining Co. v .  Thomae, 15 S.  D. 238, 88 N. W. 106. 

§ 5270. Full execution only extinguishes. Though the parties to an accord
are bound to execute it, yet it does not extinguish the obligation until it is 
fully executed. [ Civ. C. 1877, § 860 ; R. C. 1899, § 3825. ] 

§ 5271. Acceptance is satisfaction. Acceptance by the creditor of the
consideration of an  accord extinguishes the obli gation and is called satisfac
tion . [ Civ. C . 1877, § 861 ; R. C. 1899, § 3826 . ]  

§ 5272. Part performance accepted extinguishes. Part performance of
an obligation either before or after a breach thereof, when expressly accepted 
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by the creditor in writing is satisfaction, or rendered in pursuance of an 
agreement in writing for that purpose, though without any new consideration, 
extinguishes the obligation. [ Civ. C. 1877, § 862 ; R. C. 1899, § 3827.) 

Partial performance does not extinguish obligation unless accepted as such. 
Anderson v. Bank, 4 N. D. 182, 59 N. W. 1029. 

ARTICLE 7.-NOVATION. 

§ 5273. Defined. Novation is the substitution of a new obligation for
an existing one. [ Civ. C. 1877, § 863 ; R. C . . 1899, § 3828. )  

§ 5274. How made. Novation is made :
1. By the substitution of a new obligation between the same parties with

intent to extinguish the old obligation. 
2. By the substitution of a new debtor in the place of the old one with

intent to release the latter ; or,
3. By the substitution of a new creditor in place of the old one with

intent to transfer the rights of the latter to the former. [Civ. C. 1877, § 864 ;
R. C. 1899, § 3829. )

§ 5275. Made by contract. Novation is made by contract and is subject
to all the rules concerning contracts in general. [ Civ. C. 1877, § 865 ; R. C. 
1899, § 3830. ] 

§ 5276. Rescinding acceptance. When the obligation of a third person
or an order upon such person is accepted in satisfaction, the creditor may 
rescind such acceptance if the debtor prevents such person from complying 
with the order or from fufilling the obligation ; or if at the time the obligation 
or order is received, such person is insolvent and this fact is unknown to 
the creditor ; or if before the creditor can with reasonable diligence present 
the order to the person upon whom it is given, he becomes insolvent. [Civ. C. 
1877, § 866 ; R. C. 1895, § 3831. )  

.ARTICLE 8.-RELEASE. 

§ 5277. Extinguishes obligation. An obligation is extinguished by a
release therefrom given to the debtor by the creditor upon a new con
sideration, or in writing, with or without new consideration. [Civ. C. 1877, 
§ 867 ; R. C. 1899, § 3832.]

Where one gives new note for less than old note to be extinguished thereby,
agreement for such extlngulshment must be shown. Bank v. Guthrie, 11 S. D. 517,
78 N. W. 995.

§ 5278. Extends only to known claims. A general release does not extend
to claims which the creditor does not know or suspect to exist in his favor 
at the time of executing the release, which, if known by him, must have 
materially affected his settlement with the debtor. [Civ. C. 1877, § 868 ; 
R. C. 1899, § 3833.)

§ 5279. Releasing one does not release others. A release of one of two
or more joint debtors does not extinguish the obligations of any of the others 
unless they are mere guarantors ; nor does it affect their right to contribution 
from him. [Civ. C. 1877, § 869 ; R. C. 1899, § 3834. ] 

877 
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C H A P T E R  4 5 .

CONTRACTS. 

ARTICLE 1 .-DEFINITION. 

§ 5280. Defined. A contract is an agreement to do or not to do a certain
thing. [ Civ. C. 1877, § 870 ; R. C. 1899, § 3835. ] 

§ 5281. Requisites of. It is essential to the existence of a contract that
there should oe : 

1 .  Parties' capable of contracting. 
2. Their consent.
3 . A lawful object ; and,
4. Sufficient cause or consideration . [ Civ. C. 1877, § 871 ; R. C. 1899,

§ 3836 . ]
See Gaar, Scott & Co .  v. Green , 6 N. D. 48, 58  N .  W.  318. 
Construction of written contract is for the court. Anderson v. Bank, 6 N. D. 

497 , 72 N. W. 916. 
Consent essential to acceptance. Grissel v. "Bank, 12 S. D .  93, 80 N. W. 161. 

ARTICLE 2 .-PARTIES. 

§ 5282. Who may make. All persons are capable of contracting, except
minors, persons of unsound mind and persons deprived of civil rights. [Civ. 
C. 1877, § 872 ; R. C. 1899, § 3837. ]

§ 5283. Minors, etc. Minors and persons of unsound mind have only
such capacity as is defined by chapter 2 of this code. [ Civ. C. 1877, § 873 ; 
R. C. 1899, § 3838 . ]

§ 5284. Possible to identify parties. It i s  essential to the validity of the
contract, not only that the parties should exist, but that it should be possible 
to identify them. [Civ. C. 1877 ,  § 874 ; R. C. 1899, § 3839 . ]  

§ 5285. Beneficiary may enforce. A contract made expressly for the
benefit of a third person may be enforced by him at any time before the 
parties thereto rescind it. [ Civ. C. 1877, § 875 ; R. C. 1899, § 3840. ] 

Stranger cannot enforce a contract though benefited .  Parlin v. Hall, 2 N. D. 
473 , 52 N. W. 405. 

One not a party to a contract cannot enforce the same though benefited. Parlin 
v. Hal l ,  2 N. D. 473, 52 N. W. 405.

Contract contemplates consideration passing between parties. McArthur v.
Dryden , (3 N. D. 438, 71 N. W. 125. 

Presupposes a valid contract. McArthur  v. Dryden, 6 N. D. 438, 71 N. W. 125. 
Stranger cannot Intervene upon promise of vendor. Bray v. Booker, 6 N. D. 

526, 72 N. W. 933. 

ARTICLE 3 .-CON SENT. 

§ 5286. Requisites of consent. The consent of the parties to a contract
must be : 

1 .  Free. 
2. Mutual ; and,
3. Communicated by each to the other. · [ Civ. C. 1877,  § 876 ; R. C. 1899,

§ 3841 . ]
§ 5287. Rescinded, if not free. A consent which is not free is, neverthe

less , not absolutely void, but may be rescinded by the parties in the manner 
prescribed by the  chapter on rescission . [ Civ. C. 1877, § 877 ; R. C: 1899, 
§ 3842. ]

§ 5288. What renders apparent consent not free. An apparent consent
is not real or free when obtained through : 

1 .  Duress. 
2 .  Menace . 
3. Fraud.
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4. Undue influence ; or,
5. Mistake. [Civ. C. 1877, § 878 ; R. C. 1899, § 3843. ]

. § 5289. When deemed not free. Consent i s  deemed t o  have been obtained 
through one of the causes mentioned in the last section only when it would 
not have been given had such cause not existed . [Civ. C. 1877, § 879 ; R. C. 
1899, § 3844. ] 

§ 5290. Duress. Duress consists in :
1. Unlawful confinement of the person of the party or  of the husband or

wife of such party, or of an ancestor, descendant or adopted child of such 
party, husband or wife. 

2. Unlawful detention of the property of any such person ; or,
3. Confinem�mt of such person, lawful in form, but fraudulently obtained

or fraudulently made unjustly harassing or oppressive. [ Civ. C. 1877, § 880 ; 
R. C. 1899, § 3845 . ]

Payment of I l legal tax under protest may be recovered. Elevator Co. v.
Bottineau County, 9 N. D. 346, 83 N. W. 212.

Payment ot a judgment voluntarily made but under coercion or duress imposed
by execution of legal process does not bar appeal. Signor v. Clark , 13 N. D. 35, 99
N. W. 68.

When defendant seeks to avoid l iability on account of duress court should
instruct Jury what constitutes duress. McCormick v. Valsack, 4 S. D.  67, 55 N.
W. 145.

Coercion su fficient to avoid a contract, what. McCormick v. Valsack , 4 S. D. 67,
55 N. W. 145. 

§ 5291. Menace. Menace consists in a threat :
1. Of such duress as is specified in the first and third subdivisions of the

last section. 
2. Of unlawful and violent injury to the person or property of any such

person as is specified in the last section ; or, 
3 . Of injury to the character of any such person. [ Civ. C. 1877, § 881 ;

R. C. 1899, § 3846. ]
§ 5292. Fraud classified. Fraud is either actual or constructive . [Civ . C.

1877, § 882 ; R. C. 1899, § 3847 . ]  
§ 5293. Actual fraud. Actual fraud within the meaning of this chapter

consists in any of the following acts committed by a party to the contract, 
or with his connivance, with intent to deceive another party thereto or to 
induce him to enter into the contract : 

1 .  The suggestion as a fact of that which is not true by one who does 
not believe it to be true. 

2. The positive assertion in a manner not warranted by the information
of the person making it of that which is not true,  though he believes it to 
be true. 

3. The suppression of that which is true by one having knowledge or
belief of the fact. 

4. A promise made without any intention of performing it ; or,
5. Any other act :fitted to deceive. [Civ. C. 1877,  § 883 ; R. C. 1899,

§ 3848.]
Secret reservation of a trust in property is against publ ic policy, fraudulent in

law and void as to attaching creditors. Newell v .  Wagness, 1 N.  D. 62, 44 N. W.
1014. 

Secret trust in chattel mortgage defined. Bank v. Barnes, 8 N. D .  432, 79 N. W. 
880. 

"Acts fitted to deceive . "  "Connivance with intent to deceive or to induce 
another to enter into a contract" characterized as actual fraud .  Whitbeck v. Sees, 
10 S. D. 417, 73 N. W. 915. 

Payments made prior to discovery of fraud do not estop plalnt!fl: from rescinding 
after such discovery. Grewing v. Mach ine Co. ,  12 S. D. 127, 80 N. W. 176. 

§ �94. Constructive fraud. Constructive fraud consists :
1. In any breach of duty which without an actually fraudulent i ntent

gains an advantage to the person in fault, or any one claim ing  under him , 
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by m islea d in g a nothe l' to  h i s p rej ud i c e  or  to t he p rej udice of any one claiming 
under him ; or, 

2 . In a ny such ad or om isso in ns t h e  l a "· spcc ificnl ly declares to be 
fraudulent  without respect to  actual £ra nd .  [ C iY. C. 1 877 ,  § 884 ; R. C. 1899, 
§ 384!J .  J

§ 5295 . Actual, question of fact. Actua l fraud is always a question of
fact. l Ci Y .  C .  187 7 , § 885 ; H . C . 1 899 .  § 3S::iO . ] 

For  t h e  j u r�· - Ba n k v . G ra h a m , l U  S . D . 40 , G1 N . W. 340. 

§ 5296. Undue influence. l., u d ne i nftn (' n cc  consists :
1. I n  t he  use ,  by o ne i n  whom a c on fi den c e i s reposed by another or who

holds a rea l o r  appa rent a ut hor i t y o H r  h i rn .  of s 1 1 ch  co 1 1 fidence or authority 
for t he pm·pose of obta i n i n g a n  unfa i r  a ll \' a n t a ge oYe r h im, 

:2 . I n  t ak i n g- a n  u n fa i r  a ch· , 1 11 t a g-e of ano t her 's wea k ness of mind ; or, 
3 . I n  t ak i ng  a gross ly  oppn•ssi Y e n nd u nfa i r  a d \'an t age of another 's 

n ecess i t i es or d i s t ress . [ C ' i Y . l ' . It> 7 7 .  § SSG : H .  C. 1890 ,  § 3851. ]  
Und ue i n fl uenre de fi ned . l ngw a l dson \' . Sk r iYseth , , N .  D .  388, 75 N .  W. i72. 
Consent  essen t ia l  to m a k i ng a cont rac t .  Gr isse l  v .  Bank , 12 S .  D .  93, 80 N .  W. 

l f i  I .

§ 5297. Mistake classified. � l i s ta k e may  lw e i ther of fact or of law.
[ CiY . C. 187 7, § S87 ; IL C. 1 S !J9 , § 385:! . ] 

§ 5298. Fact. M i s take  of fac t  i s  a m i stake not  ca used by the neglect
of a l e ga l  du t �, on t h e  p : 1 rt of t he 1w rson mak ing  t h e  m i stake and consisting 
1 11 : 

1 .  A n  un consr inns i µ-noni n <· t •  0 1 · fo q:� t • l fnl n ess of a fact past or present 
m a ter i a l  to the cou t ra c t : or .  

� - Beli ef in t he p rrsen t cx i st PDt ' (' of  a t h i n g m a ter ia l  to  the contract which 
clors 1 1 ot ex i st , or in 1 h e pas t  L'X i s l l' l l <' C of su< 'h a thi n g  whieh has not existed. 
[ CiY .  C . 1877 , § 888 ; R .  C. 18 !J 9 ,  § 88::i3 . ] 

§ 5299 . Law. -:\ I i st a ke of l :rn· e un sl i l n t l's a m i stake w i t hin the meaning
of t h i s  c h a p l 1 · r ouly "·hen i t  ar isrs  from : 

1 .  A rnis,1 pprl:'h l ' n s i u n  of t h 1 • l : rn· h_\. a l l  pa rt i Ps . a l l  supposing that they 
knew and nnde rst oo cl i t . and  n i l  m a k i n g- subst a nt i a l ly t he same mistake 
as to the law ; o r. 

:2 . A m i sappre 1 J e 1 r n i on  of t h e  l a w  h.v one  pa r ty of wh ich  the others are 
.. rn·are  a t  1 h e  1 i 1 1 1 e  nf contra ct i n g . l l l 1 t  ,rh i ch t hey cl o  not  rectify. [Civ. C. 
1 8,7 , § 888 ; H .  C. 1 809 .  § 3854 . ] 

Re<·c i p 1 for m on ey pa i d  by rn i s l a k c of l a w  d oes not  operate as an estoppel.
G j ers t a cl cn gen Y . Ha rt ze l l , fJ N .  D . :!1 ,8 , S:l N .  \V . ::!:)0 . 

§ 5300. Of foreign laws, fact . ) f i s t n k e  of fo re i gn  hms is a mistake of
fae t .  I Ci v . C . 1 81 1 , § 8 ! l0 : H . (' . 1 8 ! 1 !! . § :3s ,, .> . ]

§ 5301 .  Mutual consent defined. ( 'on sl ' n l  i ,; n o t  rn n lu , i l unless the parties
a l l  n [! t' < ' < ' n pon t h e sa me t h i n �  i n  t h t' sn 1 ue sen se . Bn t in certain cases 
ll efiiwcl by the a rt i r l e  on i n ! t• t· p rr t a t i o n the:· a rc to b t' deemed so to agree 
w i t  hont n•g-a rd t o  1 h < · fa < - t . f C i '" - C' . 1 877 . § S!J l : R . C. 1 899, § 3856.) 

§ 5302. How communicated. Consent. ran be  commu nicated with effect
o n ly b,\· sonH· a < · t  or o m i ss i on of t h e  pa rty eont ra c t in g by which he intends
t n  eomnrn n i r • a l e it 0 1· "·h i c-h n ce c-l"sa r i ly  te n d s  to snc h c omnrn n ication. [Civ. C.
1 877 ,  § 802 : H . ( ' . 1 8 !J0 .  § 38 ,)7 . ]

§ 5303. Acceptance must comply with conditions .  I f  a proposal prescribes
a ny ro n d it i on s con l' e rn i n g t h e eornnrn n i t· n t ion of i ts  a cceptance, the proposer 
i s n o t ho 1 1 1 1d n n l rss t hey a 1 · ( • e onfo rnH'U t o ; lmt  i n  o ther  cases any reasonable 
a n d wrn a l rn od 1 •  nrny lw a < l np l Pcl . f ( ' i ,· . ( ' . l H,, . § 893 : R .  C. 1899, § 3858.] 

§ 5304. When deemed fully communicated. Con sen t i s  deemed to be
fo l l y l· orn 11 1 1 1 1 1 i < · a t 1 'd behn'Pn t h P  pa rl i l' S  : 1 s soon as the party accepting a 
p ro p osa l  h a s p 11 t  h i s  ,H• r · cp t : i m· r i n  t hr  con t·sr of t ra nsmiss ion to the proposer 
in < ·0 1 1 f'o m 1 i 1 y  t o  t h e I n st see t i o n .  I ( ' i \' . C .  ] 811 .  § 894 : R . C.  1899, § 3859. ]
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Contract,. CIVIL CODE. §§  5305-531 5

§ 5305. Acta which are an acceptance.  Performance of the conditions
of a proposal, or the acceptance of the consideration offered with a proposal, 
is an acceptance of the proposal. [ Civ. C. 1877, § 895 ; R. C. 1899, § 3860. ) 

§ 5306. Acceptance must be absolute. An acceptance must be absolutP,
and unqualified, or must include in itself an acceptance of that character, 
which the proposer can separate from the rest and which will include the 
person accepting. A qualified acceptance is a new proposal. [ Civ. C.  1877,  
§ 896 ; R. C. 1899, § 3861 . ]

§ 5307. When proposal revoked. A proposal may be revoked at  any time
before its acceptance is communicated to the proposer, but not afterwards. 
[Civ. C. 1877, § 897 ; R. C. 1899, § 3862 . )  

§ IS308. Bow proposal revoked. A proposal is revoked :
1. By the communication of notice of revocation by the proposer to the

other party in the manner prescribed by sections 5302 and 5304 before his 
acceptance has been communicated to the former. 

2. By the lapse of the time prescribed in such proposal for its acceptance,
or if no time is so prescribed the lapse of a reasonable time without com
munication of the acceptance. 

3. By the failure of the acceptor to fulfill a condition precedent to
acceptance ; or, 

4. By the death or insanity of the proposer. [Civ. C. 1877, § 898 ; R. C.
1899, § 3863. ) 

§ 6309. Subsequent consent. A contract which is voidable solely for
,vant of due consent may be ratified by a subsequent consent. [Civ. C. 1877, 
§ 899 ; R. C. 1899 , § 3864. )

§ 5310. Acceptance of benefit a consent to obligation. A voluntary accept
ance of the benefit of a transaction is equivalent to a consent to al l the 
obligations arising from it so far as the facts are known or ought to be 
known to the person accepting. [Civ. C. 1877, § 900 ; R. C. 1899, § 3865. ) 

Neither Individuals or corporations accepting the benefits of a transaction can 
repudiate It. Morris v .  Ewing, 8 N. D.  99, 7G N. W. 1047 ; Dedrick v. Land Co. , 
12 S. D. 59, 80 N . W. 153 ; Huron Prt. Co. v. Kittleson , 4 S. D. 520, 57 N. W. 233. 

Mere fact of tak ing possession of bui ld ing not of itself an acceptance of same 
as having been e rected according to contract. Substantial performance, what is. 
Anderson & Hunter v. Todd , 8 N. D. 158, 77 N. W. 599. 

ARTICLE 4.-OBJ EC'l' OF A COX 'l'RA C'I'. 

§ 5311. Object of contract. The object of a contract is the thing which
it is agreed on the part of the party receiving the consideration to do or 
not to do. [Civ. C. 1877, § 901 ; R. C. 1899, § 3866 . )  

§ 5312. Requisites of  object. The  ohject of  a contract must be ]awful
when the contract is made and possible and ascertainable by the time the 
contract is to be performed. [ Civ. C.  1877, § 902 ; R. C. 1899, § 3867. ) 

§ 6313. Possible defined. Everything i s  deemed possible except that
which is impossible in the nature of things. [ Civ. C. 1877, § 903 ; R. C. 1899, 
§ 3868. )

§ 6314. Single unlawful object avoids contract. When a contract has
but a single object, and such object is unlawful , whether in whole or in 
part, or wholly impossible of performance, or so vaguely expressed as to 
be wholly unascertainable, the entire contract is void. [ Civ. C. 1877, § 904 ; 
R. C. 1899, § 3869. )

§ 6315. Lawful object valid. When a contract has several d istinct objects,
of which one at least is lawful and one at least is unlawful in whole or in 
part, the contract is void as to the latter and val id as  to the rest. [ Civ. C. 
1877, § 905 ; R. C. 1899, § 3870. ) 
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§ §  5316-5323 CIVIL CODE. Contracts. 

ARTICLlll 5 .-CONSIDERATION. 

§ 5316. Good consideration defined. Any benefit conferred or agreed to
be conferred upon the promiser by any other person to which the promiser 
is not lawfully entitled or any prejudice suffered or agreed to be suffered 
by such person, other than such as he is at the time of consent lawfully 
bound to suffer as an inducement to the promiser, is a good consideration 
for a promise. [ Civ. C. 187'l, § 906 ; R. C. 1899, § 3871. ]  

Release of  vendor from obligations of contract, a sufficient consideration to  sup
port the su rrender. Kvello v. Taylor, 5 N. D. 76, 63 N. W. 889. 

See Gaar, Scott & Co. v. Green, 6 N. D. 48, 58 N. W. 318. 
Relinqu ishment of a timber culture entry a good consideration. Peoples v. 

Evens, 8 N. D. 121 , 77 N. W. 93. 
What constitutes consideration for a prom ise. Roberts v. First National Bank, 

8 N. D. 474, 79 N. W. 993 ; McGlynn v.  Scott, 4 N. D. 18, 58 N. W. 460 

§ 5317. When legal or moral obligation good consideration. An existing
l egal obligation resting upon the promiser or a moral obligation originating 
in some benefit conferred upon the promiser, or prejudice suffered by the 
promisee is also a good considera,tion for a promise to an extent corres
ponding with the extent of the obligation, but no further or otherwise. 
[ Civ. C. 1877, § 907 ; R. C. 1899, § 3872. ] 

Com promise of an honest controversy a good consideration. McGlynn v. Scott, 
4 N. D. 460 ; Bank v. Lamont, 5 N. D. 393, 67 N. W. 145 ; Bank v. Barnes, 8 N. D. 
432, 79 N. W. 880. 

Extension of time of payment a su fficient consideration to support notes and 
mortgage. First National Bank of Hastings v. Lamont et al, 5 N. D. 393, 67 
N. W. 145. 

Moral obligation to pay sufficient consideration on express promise in writing. 
Rankin  v. Matthiesen,  10 S. D. 628, 75 N. W. 196. 

§ 5318. Consideration must be lawful. 'l'he consideration of a contract
must be lawful within the meaning of section 5366. [ Civ. C. 1877, § 908 ; 
R. C. 1899, § 3873. ]

§ 5319. Contract void when consideration unlawful. If any part of a
single consideration for one or more objects, or of several considerations 
for a single object is unlawful, the entire contract is void. [ Civ. C. 1877, 
§ 909 ; R. C. 1899, § 3874. )

Contract obtained for unlawful purposes cannot be avoided by maker on that 
account. Gage v. Fisher, 5 N. D. 297, 65 N. W. 809. 

§ 5320. Consideration executed or executory. A consideration may be
executed or executory in whole or in part. In so far as it is executory it 
is subject to the provisions of article 4 of this chapter. [Civ. C. 1877, § 910 ; 
R. C. 1899, § 3875. ]

§ 5321 . How executory consideration determined. When a consideration
is executory it is not indispensable that the contract should specify its amount 
or the means of ascertaining it. It may be left to the decision of a third 
person or regulated by any specified standard. [Civ. C. 1877, § 911 ; R. C. 
1895, § 3876. ]  

§ 5322. Consideration undetermined. Reasonable worth. When a con
tract does not determine the amount of the consideration, nor the method 
by which it is to be ascertained, or when it leaves the amount thereof to 
the discretion of an interested party the consideration must be so much money 
as the object of the contract is reasonably worth. [Civ. C. 1877, § 912 ; R. C. 
1899, § 3877. ] 

Cou rt has power to remit portion of verdict, when.  Doyle v. Edwards, 15 S. D. 
648, 91 N. W. 322. 

§ 5323. Consideration not ascertainable. Contract void. When a contract
provides an exclusive method by which its consideration is to be ascertained, 
which method is on its face impossible of execution , the entire contract 
is void. [ Civ. C. 1877, § 913 ; R. C. 1899, § 3878 . ]  
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Contracts. CIVIL CODE . §§ 5324-5332

§ �. Exclusive method. Consideration not ascertainable. Provision
void. When a contract provides an exclusive method by which its considera
tion is to be ascertained, which method appears possible on its face ,  but 
in fact is, or becomes impossible of execution, such provision only is void. 
[Civ. C. 1877, § 914 ; R. C. 1899, § 3879. ] 

§ 15326. Writing presumes consideration. A written instrument is pre
sumptive evidence of a consideration. [ Civ. C. 1877, § 914 ;  R. C. 1899, 
§ 3880.J

Consideration expressed in deed not conclusive. Fraley v. Bentley, 1 Dak 25, 46 
N. W. 506. 

Written instrument presumes consideration. First National Bank of Fargo v.  
Red River Valley National Bank,  9 N. D. 319, 83 N. W. 221 ; McGlynn v.  Scott, 4 N.  
D. 18,  58 N. W. 460 ; Gira v. Harris, 14 S. D.  537, 86 N. W. 624 ; Corbett v .  Clough,  
8 S. D. 176, 65 N.  W. 1074. 

Sealed or unsealed instruments on a parity as to consideration. Heffleman v. 
Pennington County, 3 S. D. 162, 52 N. W. 851. 

One signing a contract claiming to have signed as a witness only, the burden is 
on him to prove such fact. Hermiston v. Green, 1 1  S .  D.  81, 75 N. W. 819. 

A telegram containing a warranty of goods ordered by the addressee is  a con
tract in writing and presumptive evidence of consideration. Twine Co. v .  Wright, 
11 S. D. 521, 78 N. W. 942. 

Complaint should affirmatively show special facts constituting agreement. Smith 
v. Gale, 13 S. D. 162 ,  82 N. W. 385.

§ 15326. Burden of proving want of. 'rhe burden of showing a want of
consideration sufficient to support an instrument lies with the party seeking 
to invalidate or avoid it. [ Civ. C. 1877, § 914 ; R. C. 1899, § 3881 . ]  

ARTICLE 6.-MANNER O F  CREATING CONTRACTS. 

§ 15327. .Contracts classified. A contract is either express or implied.
[Civ. C. 1877, § 915 ; R. C. 1899, § 3882. ] 

§ 6328. Express. An express contract is one the terms of which are
stated in words. [Civ. C. 1877, § 916 ; R. C. 1899, § 3883 . ]  

Medical attendance to  a person not  a pauper while in pest house implles 
contract of patient to pay physician. Porter v. Ostland,  4 Dak. 98, 25 N.  W. 731. 

When a parol contract for real estate has been partly performed it may be 
enforced. Fideler v. Norton, 4 Dak . 258, 30 N. W. 128. 

Oral contract ambiguous ; intention of parties inferred from acts and surrounding 
circumstances. Blood v.  E levator Co., 1 S .  D.  71, 45 N. W. 200. 

§ 5329. Implied. An implied contract is one the existence and terms
of which are manifested by conduct. [ Civ. C. 1877, § 917 ; R. C. 1899, § 3884 . ]  

§ 6330. What contracts may be oral. All contracts may be oral, except 
such as are specially required by statute to be in writing. [ Civ. C. 1877, 
§ 918 ; R. C. 1899, § 3885. ]

§ 6331. When oral contract required to be in writing enforceable. When
a contract, which is required by law to be in writing, is prevented from 
being put into writing by the fraud of a party thereto, any other party who 
is by such fraud led to believe that it is in writing and acts upon such belief 
to his prejudice may enforce it against the fraudulent party. [ Civ. C. 1877, 
§ 919 ; R. C. 1899, § 3886 . ]

§ 6332. Contracts required to be  in writing. The following contracts are
invalid, unless the same, or some note or memorandum thereof, is in writing 
and subscribed by the party to be charged, or by his agent : 

1. An agreement that by its terms is not to be performed within a year
from the making thereof. 

2. A special promise to answer for the debt, default or miscarriage of
another, except in the cases provided for in section 6079.  

3 . An agreement made upon consideration of marriage, other than a
mutual promise to marry. 

4. An agreement for the sale of goods, chattels,  or things in action at
a price not less than fifty dollars, unless the buyer accepts or receives part 
of such goods and chattels or the evidences, or some of them, of such things 
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in acti on , or pa.vs at the  t im e  som e pa rt of the pu rcha se money ; but when 
a. sale is made by auction an entry by the auct ion eer in his sale book at 
the t ime  of the sale of the  kind of p roperty sold , t h e  terms of sale, the price
and the names of the p u rchase r and pe rson on whose account the sale is
ma de is a suffic i e n t  mem o rand u m .

5. An agreement for t h e  l easi n g  for a longer period than one year, o r  for
the sale  of rea l prope rty, or of an in terest the rni n ; and such agreement, 
if  made  by an agent  of t he pa rty sought to be ch arged, is invalid, unless 
the authori ty of the a.gen t is i n  wri t i n g, subscribed by the party sought to 
be cha rged . [ CiY . C. l S T i . § 9�0 ; R .  C . 1 809 ,  § 3887 . ] 

Ora l  agreement t o  be performed w i t h in  a year  val id  though not entirely per
formed w i th i n  th e t i m e . Sarl e s v . Sha r low , :; Da k .  ] 00, ;37 N . W. 748. 

\\' ri r t en con t ra c t  not  i n n1 l i da ted by pr i o r  parol  con t rac t .  Larison v. Wilbur, J 
N'. D . :!84 , 4i "'· W . : :� 1 . 

Lease t h o u gh vo id  go \·e rn s th e r i gh t s a n d  re lat ions  so far  as executed. Peopl,•s 
v . E van s, � X. D . 12 l , 7i X . \V. 83.

"'r i tten au thor i t y  requ i red to b i nd  p r i nc i pa l  for con tract made by agent tor sale
of rea l  es ta t e . Da l l ou  v . Be rg\' en dscn . ! I X . D . :!�:-; , 8:} N. \V. 10. 

\\' h ere l ease i s vo id , that  does not  ren de r it i l lega l if part ies see ftt to perform. 
If tenan t goes i n t o  possess ion  and  occu pie s prem ises h e  i s  bound to pay rent. If 
e it h e r  pa r ty  re fuse t o  perform ran n o t  be forced to do so by equitable proceedings. 
Merchant s Sta t e  Bank  v . Rue l t e l l .  1 2  !\' . D. :-; , n , ! l7 K "' · , �,3 . 

E m p l oyment  of agent  t o  fi n d  pu rchase r  for real  estate  need not be In writing. 
l\T cLau gb l i n v.  \\"hee le r . 1 S. D . -l'. J7 , -1 7 X . W. S t n . 

A n  un execu led verbal agree m ent for t h e  con veyance of land without more, Is 
i n \'a l i d a n d  u n i n fo rcea b lc . C l c> \· e J an d v . E va n s , ;, S . D . �, :\ , r,S N. W. 8. 

Le t t e rs and t e l egra m s  su ffi r i en t a u t h o r i t �· t o  a u t hor i ze  sale of real estate. 
Fa rre l l Y . E d w a rd s , S S . D . -1 :!�, . 1 ; 1 ;  ::-,.;_ \\" . S l 2 ;  To w nsend v .  Kennedy, 6 S. D .  4i, 
(j(J ::--; _  \Y . 1 1 :-1 . 

A gree m ent i n  n a t u re of spec i a l pa rtn ersh i p t o  deal  in particular pieces of real 
es t a t e  need no t  be in w r i t i n g . D,nenport  v . B u c h a n a n ,  t i  S. D. 3i6, 61 N. W. 47. 

Agreem en t as to t e rms  of t h e  a ss i gnment  of a sh e r iff ' s cert ificate of sale need not 
i.Je in w r i t i n g. \\"h iffen  v .  Ho l l i s t e r . 1 :!  S . D . nR , �O N . ,\' . 1 56. 

A su it for spec i fic perfo r m a n <"e of a con t ra r · t for sa le of real estate cannot be 
m a i n t a i ned w i t h ou t e \· i den l '<'  of w ri t l c>n c-ont ra c t .  ;l! oody v.  Howe, 17 S .  D .  545, 

§ 5333. Written contract supersedes oral negotiations, The execution of
a cont ra ct  i n  "Ti l i n g. "· h et hr-> 1 · t ill' l a w  re ([ u i res i t  to be written or not, 
supe rsedes n i l  the  o rn l  1w got i a t i o n s ( 1 1 '  st i p u l a t i on s concerning its matter, 
wh i e h  p rec: e cl < • cl 01· :1 < • eorn p a 1 1 i ed th t' e x r c· n t i o n  of t he i nstrument. [Civ. C. 
1877 , § !)�1 :  H .  c. 1 8 9 0 .  § 3888 . ] 

Am b i gu i t i es o r u ncer t a i n t i es  i n  w r i t i n g m a r  be exp l a ined . Kennedy v. Falde, 
-! Da k . :w i , :!I J K .  \\' . 1;n, . 

l\'on-accep 1 a n ( ·c nf c-on t rac-t m :1 r  be est ab l i sh ed b�· paro l . Edwards Lumber Co. 
Y. B aker , :! N. D . :.'.,.._!J , �,< l )J _ \\' . 7 1 .''l. ; Lane v . O 'Too l e ,  s N. D. 210, 78 N. W. 7i.

Pa ro! e \• i de n ce can not  co n t rad ic t .  H u t ch i n son v . C l e a ry ,  3 N. D. 2'i0, 55 N, W.
j�! I . 

Paro! ev i den c-e n ot adm issib l e  t o  \·ary the  t e rms of a written Instrument. 
H u tch i n son  v. C lea ry_ : ; :-- . D . 27 t l ,  r,:-; :S: . \\' . 7:!tl : D a n k  Y . Lang, 2 N. D. 66, 49 N. 
\\· . -! 1 -l ; Lew i s v . R a i l w a y  Co . , ,, S . D . 1 -I S . �,S N . 'i\' . �, .-.,n : Fue l  Co. v. Bruns, 1 N. D. 
1 37 , -1;:; N . \\' . t i()D ; Sch m i tz \' . :\l i n i n g Co . .  � S . D . . -,-1--1 , H, K \V. 618. 

Pa ro! eYi d ence t o  v a r�· t e rm s of rece i pt m a y  be i n t roduced. Prairie School 
Townsh i p  v . Haseleu , :: X . D . :-l'.!S, ;:;�, X. \\' . 9 38 .  

A rece i pt e m body in g a ron t rn ct may be exp la ined  by parol evidence. Prairie 
To \\" n s h i p  \· . H ase l e 1 1 . : :  ::-,.; _ D . : ;:.:.'-> . �,�, ::--;_ \\" . ! ) :� ." : Regi ste r C o . v. Pfister, 5 S. D. 143, 
:-;.<; X.  \\' . 271 1 : Osbo rn e  v . S t r i n gh a m ,  -I S . D . :i! l3 ,  :i7 X. \Y . 7i6. 

In c lepen dPn t paro l  ri gree men t m a y  he pro \·ecl . G ra nd Forks Lumber Co. v. 
Tou r t e lo t .  7 X . D . �,S, , ,�, ::-,.; _ \\' . ()fl t .  

For exrep l ion � .  see G ra n d  Fort s Lumber  & Coa l Co .  v . Tourtelot, 7 N. D. 58i, 
73 N. W. 001 . 

Pa ro ] t o  ex p la i n i ndorse m r n t .  D i ck i n son Y . B u rke , R N . D . 118, i7 N. W. 2i9 . 
. \ n  iml o rsee  ma�· p rove  i.J �· pa ro l  e v i dence  a n  agreemen t relating to his tndorse

men t i n  a n  a l" t i on  a g;a i nst  h i s i m m e d ia te  i ndorse r. Dick in son v. Burke, 8 N. D. 118, 
77 X . \Y . '.?7:l . 

Paro! e v i den ce n o t  a d m i ssib l e  t o show that  pa rty acted as agent when contract 
on face sh o w s  it exern t c>d as p r i nc i p a l .  Ba nk v. Kel logg, 4 S . D. 312, � N. W. 1071 ; 
Dean v . D an k ,  n Dak . '.?'.?'.?, :-.o X . W. 8:31 . 
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Contracts. CIVIL CODE. §§ 5334-5340

The rule that parol evidence ls inadmissible to vary terms of written instrument
appltes only to parties to instrument or parties claiming under them. Jewett v.
Sundback, 5 8. D. 111, 58 N. W. 20. 

As between original parties parol evidence admissible to show true intent,
when language of contract suggests doubt. Miller v. Way, 5 S. D. 468, 59 N. D.
467; Kennedy v. Falde, 4 Dak. 319, 29 N. W. 667. 

Parol evidence admissible to show intention of signer of a note who signs not
under signature of maker but in place of attestation. Aultman & Co. v. Gunder
son, 6 S. D. 226, 60 N. w. 859. 

Where contract is silent parol evidence inadmissible to show "time was of the
essence." Strunk v. Smith, 8 S. D. 407, 66 N. W. 926. 

Surety on note cannot show by parol that he signed in consideration of certain
agreements not e1:pressed in the written agreement. Anderson v. Matheny et al,
17 S. D. 225. 

§ 5334. Proving written instruments. In proving any written instrument
or contract to which there is a subscribing witness, or to which there are two 
or more subscribing witnesses, it shall not be necessary to call said witness 
or any one of two or more of said subscribing witnesses; but the instrument 
or contract may be proved, except £or purposes of recording the same, by 
the same evidence by which an instrument or contract to which there is no 
subscribing witness may be proved; nor shall it be permissible to prove 
such instrument or contract in any case by proof of the handwriting of said 
subscribing witness or witnesses as the case may be, but in all cases such 
instrument or contract must be proved in the same manner as one having
no subscribing witness whatever. [1897, ch. 59; R. C. 1899, § 3888a.] 

Not necessary to prove written contract by subscribing witnesses. McManus v.
Commow, 10 N. D. MO, 87 N. W. 8. 

Parol testimony admissible to show that order signed by members of board for
apparatus was conditional. Manufacturing Co. v. Kremer et al, 7 S. D. 463, 64 N.
W. 528; McCormick v. Faulkner, 7 S. D. 363, 64 N. W. 163. 

§ 5335. Takes effect on delivery. A contract in writing takes e-ffect upon
its delivery to the party in whose favor it is made or to his agent. [Civ. C. 
1877, § 922; R. C. 1899, § 3889.]

§ 5336. Chapter on transfers applies. The provisions of the chapter on
transfers in general concerning the delivery of grants, absolute and condi
tional, apply to all written contracts. [Civ. C. 1877, § 923; R. C. 1899, § 3890.] 

§ 5337. Bow seal affixed. A corporate or official seal may be affixed to
an instrument by a mere impression upon the paper or other material on 
which such instrument is written. [Civ. C. 1877, § 924; R. C. 1899, § 3891.] 

§ 5338. Seala abolished. All distinctions between sealed and unsealed
instruments are abolished. [Civ. C. 1877, § 925; R. C. 1899, § 3892:-] 

Distinction between instruments abolished. Pearson v. Post, 2 Dak. 220, 9 N. W.
684; Landauer v. Sioux Falls Implement Co., 10 S. D. 205, 72 N. W. 467. 

County warrant ls a sealed instrument. Action may be brought within twenty
years. Heffleman v. Pennington County, 3 S. D. 162, 52 N. W. 851. 

ARTICLE 7.-INTERPRETATION OF CONTRACTS. 

§ 5339. Same rules for public and private. All contracts, whether public
or private, are to be interpreted by the same rules, except as otherwise 
provided by this code. [Civ. C. 1877, § 926; R. C. 1899, § 3893.]

§ 5340. Must be interpreted to give effect to mutual intention. A con
tract must be so interpreted as to give effect to the mutual intention of 
the parties as it existed at the time of contracting so far as the same is 
ascertainable and lawful. [Civ. C. 1877, § 927; R. C. 1899, § 3894.] 

Mutual Intentions prevail If ascertainable. Frost v. Williams, 2 S. D. 457, 50 N.
W. 964; Fletcher v. Arnett, 4 S. D. 615, 57 N. W. 915; Novotny v. Danforth, 9 S. D.
301, 68 N. W. 749. 

If language sufficient to express intention of parties It must be followed.
Washabaugh v. Hall, 4 S. D. 168, 56 N. W. 82; Strunk v. Smith, 8 S. D. 407, 66
N. W. 9'26. Roberts v. Minn. Threshing Machine Co., 8 S. D. 579, 67 N. W. 607. 

Battsfactton of the mind of a reasonable man sufficient. Richison v. Mead, 11 S.
D. 639, 80 N. W. 181.
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§ 5341. Rules in this article to be applied. For the purpose of ascer
taining the intention of the parties to a contract, if otherwise doubtful, the 
rules given in this chapter are to be applied. [Civ. C. 1877, § 928; R. C. 
1899, § 3895.] 

§ 6342. Language governs if clear. The language of a contract is to
govern its interpretation if the language is clear and explicit and does not 
involve an absurdity. [Civ. C. 1877, § 929; R. C. 1899, § 3896.) 

§ 5343. Intention ascertained from writing alone, if possible. When a.
contract is reduced to writing the intention of the parties is to be ascertained 
from the writing alone if possible, subject, however, to the other provisions 
of this article. [Civ. C. 1877, § 930; R. C. 1899, § 3897.] 

§ 6344. Real intention to govern in cases of fraud, etc. When through
fraud, mistake or accident a written contract fails to express the real inten
tion of the parties, such intention is to be regarded and the erroneous parts 
of the writing disregarded. [ Civ. C. 1877, § 931; R. C. 1899, § 3898.] 

§ 5346. Every pa.rt given effect. The whole of a contract is to be taken
together so as to give effect to every part. if reasonably practicable, each 
clause helping to interpret the others. [ Civ. C. 1877, § 932; R. C. 1899, 
§ 3899.]

Meaning attached by parties to certain words used must prevail. Same meaning 
attaches to words used In different parts of contract. Ambiguous instruction. 
Estoppal. Anderson v. Bank, 4 N. D. 182, 59 N. W. 10'29. 

Intention of parties govern respective liabilities. Frost v. Williams, 2 S. D. 
457, 50 N. W. 964. 

§ 6346. Several contracts parts of one transaction taken together.
Several contracts relating to the same matters between the same parties and 
made as parts of substantially one transaction are to be taken together. 
[Civ. C. 1877, § 933; R. C. 1899, § 3900.] 

Contract and collateral contracts held as one. Bank v. Barnes, 8 N. D. 432, 79 
N. W. 880. 

Rule of Interpretation prescribed. Does not unite several contracts into one. 
Bank v. Flath, 10 N. D. 281, 86 N. W. 867. 

Contract should be construed most strongly against party who causes uncertainty 
to exist. Osborne v. Stringham, 4 S. D. 593, 57 N. W. 776. 

§ 5347. So interpreted as to carry it into effect. .A contract must receive
such an interpretation as will make it lawful, operative, definite, reasonable 
and capable of being carried into effect, if it can be done without violating 
the intention of the parties. [Civ. C. 1877, § 934; R. C. 1899, § 3901.] 

§ 5348. Words to be understood in ordinary sense. The words of a.
contract are to be understood in their ordinary and popular sense rather 
than according to their strict legal meaning, unless used by the parties in 
a technical sense, or unless a special meaning is given to them by usage, 
in which case the latter must be followed. [Civ. C. 1877, § 935; R. C. 1899, 
§ 3902.]

§ 5349. Technical words. Technical words are to be interpreted a.s
usually understood by persons in the profession or business to which they 
relate, unless clearly used in a different sense. [ Civ. C. 1877, § 936; R. C. 
1899, § 3903.] 

§ 5360. What law governs. A contract is to be interpreted according
to the law and usage of the place where it is to be performed, or if it does 
not indicate a place of performance, according to the law and usage of the 
place where it is made. [Civ. C. 1877, § 937; R. C. 1899, § 3904.] 

Subject to the remedies of the forum in which suit is, Including that of the 
statute of limitation. The Star Wagon Co. v. Matthieson, 3 Dak. 233, 14 N. W. 107. 

Lex loci and lex for! presumed same unless contrary appears. Thomas v. Pendle
ton, 1 S. D. 150, 46 N. W. 180; Meuer v. C. M. & St. P. Ry., 5 S. D. 568, 59 N. 
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W. 945; Sandmeyer v. Insurance Co. , 2 S. D. 346, 50 N. W. 353 ; Commercial Bank
v. Jackson, 9 S. D. 605, 70 N. W. 846.

Contract for shipment of l ive stock governed by law of place where made. Meuer
v. Railway Co. , 5 S. D .  568, 59 N. w. 945.

Penal laws have no force beyond the boundaries of the state in which they
ei:ist. Jones v. Trust Co. ,  7 S . D. 122, 63 N. W. 553. 

§ G:351. Explained by reference to circumstances. A contract may be
explained by reference to the circumstances under which it was made and 
the matter to which it relates .  [Civ. C. 1877, § 938 ; R. C. 1899, § 3905. ) 

Ambiguities may be explained by parol evidence. Hazelton Boiler Co. v. Fargo 
Gas &. Electric Co., 4 N. D. 365, 61 N. W.  151 ; Osborne Co. v. Stringham, 1 S. D. 
406, 47 N. W. 408; Osborne Co. v .  Stringham, 4 S .  D. 593, 57 N. W. 776 ; Miller v. 
Way, 5 S. D. 468, 59 N .  W. 467 ; Stokes v. Green, 10 S .  D. 286, 73 N. W. 100 ; Blood 
v. Fargo & S. Elevator Co. , 1 S .  D.  71, 45 N. W. 200.

Circumstances under which contract was m ade to be taken Into cons ideration in
construing It. Harri s  v .  State , 9 S. D .  453, 139 N. W. 825 ; Pearson v .  Post , 2 Dak. 
220, 9 N. W. 684; Kennedy v. Falde, 4 Dak. 319, 29 N. W. 667 ; Frost v. Wil l iams, 
2 S. D. 457, 50 N. W. 964. 

§ 5352. Extends no farther than parties intended to contract. However
broad may be the terms of a contract, it extends only to those things 
concerning which it appears that the parties intended to contract. [ Civ. C. 
1877, § 939; R. C. 1899 , § 3906 . )  

Sickness or death good cause for  fai lure to fulfill contract for  labor. McClellan 
v. Harris, 7 S. D. 447, 64 N. W. 522.

§ 5353. As promiser believed promisee understood it. If the terms of
a promise are in any respect ambiguous or uncertain it must be interpreted 
in the sense in which the promiser believed at the time of making it that 
the promisee understood it. [Civ. C. 1877, § 940 ; R. C. 1899, § 3907. ) 

§ 5364. Clauses subordinate to general intent. Particular clauses of a 
contract are subordinate to its general intent. [Civ. C. 1877, § 941 ; R. C.
1899, § 3908. ) 

§ 5355. Written and original control printed and copied. When a con
tract is partly written and partly printed, or when part of it is written or 
printed under the special directions of the parties and with a special view 
to their intention and the remainder is copied from a form originally prepared 
without special reference to the particular parties and particular contract 
in question, the written parts control the printed parts and the parts which 
are purely original control those which are copied from a form and if 
the two are absolutely repugnant the latter must be so far disregarded. 
[Civ. C. 1877, § 942; R. C. 1899, § 3909. ) 

§ 5356. Repugnancies reconciled. Repugnancy in a contract must be
reconciled, if possible, by such an interpretation as will give some effect to 
tb,e repugnant clause subordinate to the general intent and purposes of 
the whole contract. [Civ. C. 1877, § 943 ; R. C. 1899, § 3910. ) 

Definite, unambiguous promise contained in a written obl igation prevails though 
apparently Inconsistent with provisions of a prior agreement made by another  
party to  secure obligations result ing from first agreement. John A .  Tollman Co. 
v. Bowerman, 5 S. D .  197, 58 N. W. 568.

§ 6357. Inconsistent words rejected. Words in a contract which are
wholly inconsistent w ith its nature, or with the main intention of the parties 
are to be rejected. [Civ. C. 1877, § 944 ; R. C. 1899, § 3911.)  

§ 5358. Uncertainty interpreted against party causing it. Presumption
aa to cause. In cases of uncertainty not removed by the preceding rules, 
the language of a contract should be interpreted most strongly against the 
party who caused the uncertainty to exist. The promiser is presumed to 
be such party, except in a contract between a public officer or body, as such, 
and a private party, in which it is presumed that all uncertainty was caused 
by the private .party. [Civ. C. 1877, § 945; R. C. 1899, § 3912 . )  
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§ 5359. Reasonable stipulations implied. Stipulations which are necessary
to make a contract reasonable or conformable to usage are implied in respect 
to matters concerning which the cont ract man i fests no contrary intention. 
[Civ. C. 1877 , § 94-6 ; R .  C. 1899 , § 3913 . ]  

Reasonable t im e  a l lowed when none specified .  What i s  reasonable time question 
for j u ry. Acme Harvester Co. v .  Axtel l , 5 N. D. 3 1 G , G;:; N. W. 680; Braithwaite v. 
Power, 1 N. D. -!:i5, -IS N. W. 3;:;,1 , 

§ 5360. Incidents, when and when not implied. All things that in law
or usage a re considered as inc ident a l  to a contract or as necessary to carry 
it into effect are impl ied therefrom , un less some of them are expressly 
mentioned therein , when  a l l  other things of the same elass are deemed to 
be excluded. [Civ. C. 1877,  § 947 ; R. C. 1899 , § 3914. ] 

In absence of anyth ing to contrary inc idental s t ipu la t i ons necessary to make 
it reasonably conformable to u sage , impl ied . Morrow v. Board of Education, 7 S. 
D. :;r,:� . fi--1  N .  \V . 1 1 '.W ;  Stokes v . Green , 10 S. D. 28G, 73 N. W. 100.

§ 5361. Rules governing time of performance when not speciAed. If no
time is spec ified for the performance of an act requ ired to be performed 
a reasonab le  t ime  is a l lowed. If t he act is in i t s  nature capable of being 
done instantly as for example , if it consists in the payment of money only, 
it must be performed immed i ately upon t h e  thing- to be done being exactly 
ascertained .  [ C' iv .  C' . 1877 ,  § 948 ; R C. 1899 , § 391 5 . ]  

§ 5362. When time of the essence. Time is never considered as of the
essence of a contrac t un less by i ts  terms expressly so provided. [Civ. C. 
1 877, § 949 ; H .  C' . 18D9 , § 3 !J l fi . ] 

Agreement  that  t ime sh a l l  be essence of contract need not be In any particular 
form . Cannot be presumed .  See no t e  to l<'a rgusson v. Talcott, 7 N. D. 183, 73 
X. ,V . '..!1 17 : S t runk  v. Sm i t h , � S. D. 407 , f iu :-S .  W .  H2G ; Washabaugh v. Hall, 4 S. D.
l f i8 , Gf i X .  W .  t-2 .

§ 5363. When promise presumed joint and several. When all the parties
who unite in a promise rrceive some benefit  from the consideration, whether 
past o r  p resent .  the ir  promise is presumed io be j o int  and several. [Civ. C. 
1877 , § 950 : R .  C. 1899 .  § 39 1 7 . ]  

§ 5364. Promise i n  singular b y  several presumed j oint and several. A
prom isP made i n  the  si n gu lar  nnmlwr. but executed by several persons is
presumed to be jo int  and srYera l .  I \' 1 \·. r. 1877 , § 951 ; R. C. 1899, § 3918. ]

§ 5365. Executed contract defined.  1\ n rxccnted contract is one, the
object of which is fo l ly perfo rmed .  �\ l l  others are executory. [Civ. C. 
1877, § 952 ; R .  C. 1 899 ,  § 3919 . ] 

Execu ted  con t ra c t  has  qua l i t i es  of chose i n  possession .  Executory contract ls 
ch ose in ac t i on .  1l ette l  v. Gales , 1'..! S . D. f i:J:! . 82 N. W. 1 81 .  

.\ llT l \'LE  � .-l T X L.\ \\' F l ' L ( 'o :>: TrL\ ("l'S, 

§ 5366. What is unlawful. That is J 1ot  l awful wh ich is :
1 .  Cont rary to an  express proYis ion of law.
2. Contrary to the po l i cy of  exp ress l aw , t hough not expressly prohibited ;

or, 
;3. Othern· isc  eon tr-an· t o  good morals .  [ Ci \· .  C .  1877, § 953 ; R.  C. 1899,

§ 3920. ]
. . 

Con t ra c t  based on appo i n t ment  t o office void as aga inst  public policy. Waldron 
" ·  Ernns .  1 Dak .  1 1 , -rn K W. f i07.

Yoid when  ("On t rary to express law . To the pol icy of expres'3 law though not ex
p ress l y p roh i b i t ed o r  contra ry t o  good mo ra l s . Uh l ig v .  Garrison, 2 Dak. n, 2 
�. \\ . . ��,:� . 

l ' n d e r  s t a t e  of facts g- iven , he ld  inval id  because was against public policy. Peck
v. LeY in g-e r , t i  Da le :;-1 , r,o N. W. -!Sl . 

Agreemen t  t o  c:om pouud fe lony vo id .  School D is tr i c t  v. Alderson, 6 Dak. 145, 41
x. w .  rnn.

Con t ract t o  t e a ch w i f h  person not ho ld in g cert ificate is vo id. Hosmer v. Sheldon
Sc·hool  Dis t r i ct , .i K D. 1 ! 17 .  �,! I  N. W. in:�;; ; Goose R i ver  Bank v. Wlllow Lake 
8C'hool  Townsh ip , 1 X. D. :!f i ,  .i-t '.\. W. 1002 : Hardy v. Pur ington, 6 S. D. 382, 61 N. 
,Y . 1:-;.'i .  
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Gambllng In wheat-commissions and money as margins cannot be recovered 
back. Dows & Co. v.  Glaspe l ,  -! N. D. 251 , GO N. W. GO. 

Contract to control stock of another void. Gage v. Fisher, 5 N. D. 297, 65 N. W. 
809. 

Payment made for Sunday labor cannot be recovered back . Calkins v. Mining 
Co., 5 S. D. 299, 58 N. W. 797. 

Assignment by publ ic officer of salary or fees to become due for services to be 
performed void. Perk ins v. Barns, 10 S .  D.  30G, 73 N. W. 80. 

§ 5367. Certain contracts against the policy of the law. All contracts
which have for their object, directly or indirectly, to exempt any one from 
responsibility for his own fraud or wi l lfu l injury to the person or property 
of another, or violation of law. whether wi l lful or negligent, are against the 
policy of the law. [Civ. C. 1877, § 954 ; R. C. 1899, § 3921 . ]  

Contracts reservin g a secret t rus t  are  against public policy and  void.  Newell et 
al v. Wagness, 1 N. D. 02, 44 N. W. 1014 . 

Liability for loss may be l imited by contract of shipper. Meuer v.  C .  M .  & St. 
P. Ry., 5 S. D. 508, 59 N. W. 945.

§ 5368. Penalties and penal clauses void. Penalties imposed by contract
for any nonperformance thereof are void. But this section does not render 
void such bonds or obligations, penal in form, as have heretofore been 
commonly used ; it merely rejects and avoids the penal clauses. [ Civ. C. 
1877, § 955 ; R. C. 1899, § 3922. ] 

Stipulation for at torney fees not penalty and may be enforced.  Danforth v.  
Charles, 1 Dak. 285, 40 N. W.  576 ; Bank of Salem v. Rasmussen, 1 Dak. 60, 46 N. 
w. 574.

§ G:369. Pixing damages for breach void. Every contract by which the
amount of damages to be paid or other compensation to be made for a 
breach of an obligation is determined in  anticipation thereof is to that extent 
void, except as expressly provided by the next section . [ Civ. C. 1877 ,  § 956 ; 
R. C. 1899, § 3923.]

A stipulation In contract that grantor of land may retain all payments In case
of forfeiture held valid , if not in nature of forfe i ture or penalty. Barnes v.
Clement, 8 S. D. 421 , 60 N. W. 810.

The above decision modified In , same title case , 12 S .  D. 270, 81 N. W. 301 . 
A contract provid ing, in case of failu re to complete bui lding, that contractor 

shall be llable for penalty of spec ified sum per day held void .  Measure o f  damages 
Is reasonable rental. Se im  v. Krause , 13 S .  D. 530, 83 N. W. G83. 

§ 5370. Exception to last section. The parties to a contract may agree
therein upon an amount which shall  be presumed to be the amount of damage 
sustained by a breach thereof, when from the na ture of the case it would 
be impracticable or extremely difficult to fix the actual damage. [ Civ. C. 
1877, § 957 ; R. C. 1899, § 3924. ] 

Parties to an agreement  for the pu rchase of mining claims may agree to amount 
of damages. Smith v. Detroit  Min ing Co. et al , 17 S .  D.  413. 

§ '5371. Restricting enforcement of rights void. Every stipulation or con
dition in a contract by which any party thereto is  restricted from enforcing 
his rights under the contract by the usual legal proceedings in the ordinary 
tribunals or which limits the time within which he may thus enforce his 
right.a is void. [Civ. C .  1 877,  § 958 ; R. C .  1899, § 3!J25 . ]  

Limitation of time to bring acti on in insurance pol icy void .  Johnson v. D .  F. & 
M. Ins. Co., 1 N. D. 167, 45 N. W. 799.

To what extent common carrier may l imit  l iabil i ty . K irby v. W. U. T. Co. , 4 S .
D. 105, 55 N. W. 759 . 

§ '5372. In restraint of business void. Every contract by which any one
is restrained from exercising a lawful profession, trade or business of any 
kind, otherwise than as provided by the next two sections is to that extent 
void. [Civ. C. 1877, § 959 ; R. C. 1899, § 3926 . ]  

§ 15373. Good will excepted. One who sells the good will o f  a business
may agree with the buyer to refrain from carrying on a similar business 
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within a specified county, city or a part thereof, so long as the buyer or 
any person deriving  title to the good will from him carries on a like business 
therein. ( Civ. C. 1877, § 960 ; R .  C. 1899, § 3927 . )  

An agreement to refrain from trade unaccompanied by sale of  good will of  busi
ness is void . Mapes v. Metcalf, 10 N. D. 601 , 88 N. W. 713. 

§ 5374. Partners excepted. Partners may upon or in anticipation of a
dissolution of the partnership agree that none of them will carry on a similar 
business within the same city or town where the partnership business has 
been transacted , or within a specified part thereof. [ Civ. C. 1877, § 961 ; 
R. C. 1899, § 3928 . )

§ 5375. In  restraint of marriage void . Every contract in restraint of  the
marriage of any person, other than a minor, is void . [ C iv. C. 1877, § 962 ; 
R. C. 1899, § 3929 . )

AllTICLE !J .-R E 8C I S S I O :-S  O F  C o � TRA CTS. 

§ 5376. How extinguished. A contract may be extinguished in like
manner with any other obl igation and a lso in the manner prescribed by this 
article. [Civ. C. 1877, § 963 ; R .  C. 189!.l, § 3930. ] 

\Vr i t ten con tract for sale and purchase of realty may be waived, annulle.1 and 
ext inguished by paro l .  Mohon v. Leech , 1 1  �- D. 181 ,  90 N. W. 807. Wadge v. 
Ki t tl eson , 12 N. D. 452, 9i N. W. 85G. 

Cannot vary or contrad ict  w ri t t en contract by parol evidence of custom or 
usage. Deacon v. l\fat tison , 1 1  N. D. 190, Dl N. W. 33. 

A writ ten con tract for sale of real estate may be annu l led by parol or abandoned 
by the  parties thereto. Haugan v .  Skjervbe im ,  13 N .  D .  Gl6, 102 N. W. 311. 

§ 5377. Extinguished by rescission. A contra ct is extinguished by its
rescission. [ Civ. C. 1877, § 964 ; H. C. 1899, § 3931 . ] 

§ 5378. When rescission permitted. A pa rty to  a contract may rescind
the same in the following cases only : 

1. If the consent of the party resc inding ,  or  of any party jointly con
tract ing with h im was given by mistake or obtain ed through duress, menace, 
fraud or undue influence exercised by or w i th the connivance of the party 
as to whom he rescinds or of any other party to the contract jointly interested 
with such party. 

2 . If through the fault of the party as  to whom he resc inds the considera
tion for his obl i gation fai l s  in whole or in part. 

3 .  I f  such con sidera t ion becomes entirely -void from any cause. 
4. If such con siderat ion before it is rendered to him fails in a material

respect from any cause ; or, 
5. By consl 'ut of  a l l  of  t he o ther  part i es .  l Ci,· .  C. 18i7 ,  § 965 ; R. C. 1899,

§ 393� . ]
Defendan t  refus in g  t o  perform con t ract before performance had been entered 

upon ,  p l a i n t i ff 's remedy was for breach of con t ract . Dav i s  & Rankin v. Bronson, 2 
::--: .  D. :JOO, ;;O N. W. �:Xi . 

\\' hen  sa l e  i s  resc inded  by vendee for breach of warranty, may sue tor amount 
of negot iab le no t e  g iven for purchase pr ice .  Canham v. Plano Mfg. Co. ,  3 N. D. 
��n, ;;.) N. ,\· . ;)R:J. 

S u r re n d e r  of l and  contract su fficient consideration , when. Kvello v. Taylor, 
.-, :S: .  D. ,n ,  1 ;:{ N. W. S.'-fl . 

VPndee  of personal propert y bas a right to rescind sale for fraud. Hull v. Cald
wel l . � S. D. 4:51 , 5-1 N. W. 1 00. 

Fa i l u re to pay mortgage fl g-reed  to be pa id good ground for rescission. Fletcher 
Y. Arne t t ,  -1 S. D. t i l::i ,  ::i'i N. \V . 91G.

F ra u d  i n  p roniri ng  cont rflet good ground for its rec i ssion . National Bank v.
Taylor ,  :. S. D .  ! lfl .  ,,S :::-S. W. '.?fli. 

Fraudu l<>n l  represe n t a t ion n ot m ade to pla int ifl' or rel ied upon by him not 
grou n cl for res(' i ss i on .  Toot l e \' , Pe t r i e ,  8 S .  D .  ll), r,;; N. VV . 43. ' · 

.\C't i o n  t o  r<>sc i nd  may  he brought by one offering to rescind as provided by 
st at u t e  who  a(' t s  w i t h  reason ab l e  promptness after d iscovery of cause tor 
resriss i on .  H i l t on Y . AdYanYce Thresher Co. , 8 S. D. -11 2, 66 N. W. 816. 
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One who takes a policy of hail  Insurance and retains the same and receives the 
· protection afforded thereby cannot thereafter rescind on ground of fraud. North-

western Mutual v. Fleming, 12 S .  D. 36, 80 N. W. 147.
Contract for the sale of land may be rescinded for fraudulent representation of

owner's agent. Rasmussen v. Reedy, 14 S .  D. 15, 84 N. W. 205.
Purchaser ls bound for contract price of goods del ivered to him though contract

may have been rescinded w ithout cause. Dowagiac Mfg. Co. v. Higinbotham, 15
S. D. 1'.147, 91 N. W. 330.

§ 5379. When permitted notwithstanding stipulation for compensation.
A stipulation that errors of description shall not avoid a contract or shall 
be the subject of compensation , or both, does not take away the right of 
rescission for fraud, nor for mistake, when such mistake is in a matter 
essential to the inducement of the contract and is not capable of exact and 
entire compensation. [ Civ. C. 1877, § 966 ; R. C. 1899, § 3933 . ]  

§ 6380. Rules governing. Rescission when not  affected by  consent can  be
accomplished only by the use, on  the part of  the party rescinding, of  reasonable 
diligence to comply with the following rules : 

1. He must rescind promptly upon d iscovering  the facts which entitle
him to rescind, if he is free from duress, menace,  undue influence or disa
bility and is aware of his right to rescind ; and, 

2. He must restore to the other party every thing of value which he has
received from him under the contract ; or must offer to restore the same upon 
condition that such party shall do likewise, unless the latter is unable or 
positively refuses to do so. [ Civ. C. 1877, § 967 ; R. C. 1899, § 3934. ] 

Party obtaining property on contract must return property before can rescind .  
McMahon v .  Plummer, 6 Dak. 42, 50  N. W.  480 ; Johnson v. Burnside, 3 S. D .  230, 52 
N. W. 1057 ; Lovell  v. Mccaughey, 8 S. D. 471 , 66 N. w. 1085. 

Party has no right  to complete contract after rescission and sue for contract 
price. Davis & Rankin v. B ronson, 2 N. D. 300, 50 N. W. 836. 

After rescission recovery may be had if not transferred to innocent purchaser 
before payment of same. Fahey v. Esterley Machine Co. ,  3 N. D. 220, 55 N. W. 
580. 

Party seeking to rescind contract must restore to other party fru its of trans
action, as condition precedent. Anderson v. Bank, 4 N. D. 182, 59 N. W. 1029 ; N. 
W. Mutual Hall Ins .  Co. v .  Fleming, 12 S.  D.  36, 80 N. W. 147.

False representations must not only have been believed but acted upon for action
resulting In damages. Sioux Banking Co. v. Kendall ,  6 S .  D.  543, 62 N. W.  377. 

Payments made prior to discovery of fraud do not estop rescission after such 
discovery. Grewlng v .  M.  T.  M .  Co . ,  12 S.  D. 127, 80 N.  W. 170. 

Fifteen months unreasonable time In option agreement where portion of land 
was adjudged to th i rd person. Smith v .  Detroit Mining Co. , 17 S .  D.  -113 .  

ARTICLE 1O .-ALTERATION AND CANC1':LLATI ON OF CONTRACTS. 

§ 6381. How oral contract altered. A contract not in writing  may be
altered in any respect by consent of the parties in  writing without a new 
consideration and is extinguished thereby to the extent of the alteration. 
[ Civ. C. 1877, § 968 ;  R. C. 1899, § 3935. ] 

§ 6382. How written contract altered. A contract in writing may be
altered by a contract in writ ing or by an executed oral agreement and not 
otherwise. [Civ. C. 1877, § 969 ; R. C. 1899, § 3936. ] 

The modiftcation of a written contract by parol must be clear and satisfactory. 
Buttz v. Colton, 6 Oak. 306, 43 N. W.  717. 

Written agreement may be abrogated by subsequent oral agreement fully exe
cuted. Fletcher Bros. v .  Nelson, G N. D. 94, 69 N. W. 53. 

Time of payment cannot be extended by oral agreement when based solely on 
oral promise to pay consideration therefor. Foster v .  Furlong, 8 N. D. 282, 78 N. 
W. 986.

Bank will be bound by knowledge of its cash ier  of equitable defense to a note in
taking a renewal thereof. B lack Hills National Bank v. Kellogg, 4 S. D. 312, 56 
N. W. 1071. 

An unexecuted agreement to take a mortgage as security for the identical debt 
on premises upon which a claimant is entitled to a lien is not sufficient to defeat a 
mechanic's llen. Barnard & Leas Mfg. Co. v .  Galloway, 5 S. D. 205, 58 N. W. 505. 

Contract le executed when objects for which made are consummated. Mettel v. 
Gales, 12 S. D. 682, 82 N. W. 181 . 
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§ §  5383-5388 C I V I L  CO DE. Obl iga t ions Imposed by Lau;. 

§ 5383. Destruction by consent extinguishes as to all consenting. The
destruction or cancellation of a written contract or of the signature of the 
parties liable thereon with intent to extinguish the obligation thereof, extin
guishes it as to a l l  of the parties consenting to the act. [Civ. C. 1877, § 970 ; 
R. C. 1899, § 3937. ]

§ 5384. Extinguished as to one and not all . 'I'he intentional destruction,
cancellation or material alteration of a w rit ten contract by a party entitled 
to any benefit under it ,  or with his consent, extinguishes all the executory 
obligations of the contract in his favo r  aga inst parties who do not consent 
to the act .  [ Civ.  C .  1877,  § 971  ; R .  C. 1 899, § 3()38 . ] 

P rovis ions for collection expenses dest roys negotiabil i ty of note. Material alter
ation extinguishes debt .  First  Nationa l  Bank v .  Laughl in, 4 N.  D. 391,  61 N. W. 
473. 

Where instru ment  conve rted into negotiable promissory note, note ls void, even 
in the hands of a bona fide holder. Porter v. Hardy, 10 N. D. 551, 88 N. W. 458. 

The alteration of a note from $ 1 ,000 to $1 ,060 is a material alteration. Wyckoff 
v. Johnson , 2 S. D. Dl , 48 N. W. 837.

Burden is  on defendant to show change In note was material and made
subsequent to execut ion .  Foley-\Vadsworth Imp .  Co. v. Soloman, 9 S. D. 511, 70 
N. W. 630. 

Fraudu lent taking of note from holder of escrow. See Landauer v. Sioux Falls 
Imp.  Co. ,  1 0  S. D .  20::i, 72 N. W. 4U7. 

An unauthorized chan ge of place of payment in note by clerk and subsequently 
e rased w i l l  not defeat recovery. Acme Harvest e r  Co .  v. Butterfield, 12 S. D. 91, 
80 N. W. 170. 

Insertion of place of payment not of sufficient materfalllty to avoid note. 
Port Huron Engine & Th resher Co. v. Sherman ,  1 4  S. D. 401,  85 N. W. 1008. 

§ 5385. Destruction of one duplicate not within last section. When a
contract i s  executed i n  <l u p l i c ate a n  a l t eration or destruction of one copy 
while the other exists is not within the proYisions of the last section. [Civ. 
C. 1877,  § 972 ; R .  C. 1899,  § 3939. ]

Contracts for sa le  of land on crop payments, how canceled. Waiver of vendor's
right to cance l ,  when .  Timmins  v. Russe l l ,  13 N. D. 487, ( and note ) , 99 N. W. 48 ;
Fargusson v. Talcott, 7 N. D .  lS."l, 73 N. W. 207 : Boyum v. Johnson, 8 N. D. 306, 79 
N. W.  HD ; Ross v .  Page, 1 1  N .  D .  4::i8, 92 N .  W. 82:! ; B ucholz v. Leadbetter, 11 N.
D. 473, 02 N. W. S30 ; P ier  v. Lee, H S. D. GOO, 8G N. W. G42.

C H A P T E R  4 6 .

OBLIGATIONS Il\IPOSED BY LAW. 

§ 5386. To abstain from inj uring another 's person or property. Every
person is bound ,,· i t h ont r ont ra et to abstain from injuring the person or prop
erty of another o r  infring ing  upon any of his  ri ghts. [Civ. C. 1877, § 973 ; 
H .  C. 1 89() .  § 3910. ] 

§ 5387. Damages for deceit. One who wil lfully deceives another with
i n tent to i n duce  h i m  to a l ter  h i s  pm:; i t ion to h i s  i n j nry or  risk is liable for any 
damage whieh hr  t h r rrhy su ffers. [ CiY .  C .  1877 ,  § 974 ; R. C. 1899, § 3941. ]  

Ru le  of measu re of damages in act ions for  dece i t .  Fargo Gas & Coke Co. v. 
Fargo Gas & E lect r ic  Co . ,  4 N. D. 21!l, =>D N. W. 1066. 

F ra u d u lent  i ndorsement of school w a rran t by school officer makes him personally 
1 iab le .  ·wh i t  beck v. Sees, 1 0  S. D. 4 17 ,  73 N. W. !}15.  

Se l ler  of fraudu lent county warrant becomes personally Uable. Parker T. Aus
lan d ,  l a  S .  D .  Hi11 , S:! X. W.  402. 

§ 5388 . Deceit defined. A d (' er i t  w i t h i n  the meaning of the last section
is eithr r : 

1. The su!!gest i on as a fact  of that which is not true by one who does not 
h r l i ew it  to hr  trnr.  
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Obligations Imposed by La w. CI\  IL CODE. § § 5389-5392

2. The assertion as a fact of that which is not true by one who has no
reasonable ground for believing it to be true. 

:t The Hlppression of a fact by one who is bound to disclose it, or who gives 
information of other facts which are likely to mislead for want of com
munication of that fact ; or, 

4. A promise made without any intention of performing. [ Civ. C.  1877,
§ 975 ; R. C. 1899, § 3942. ]

It must appear that he not only believed representations to be true but that he
acted thereon to his injury. First National Bank v. North , 2 S .  D. 480, 51 N. W.
96;  Sioux Banking Co. v.  Kendal , 6 S.  D .  543,  62 N. W. 377. 

§ 5389. When intent to defraud every one misled presumed. One who
practices a deceit with intent to defraud the public or a particular class of 
persons is deemed to have intended to defraud every individual in that 
class who is actually m isled by the deceit. [Civ. C. 1877, § 976 ; R. C. 1899, 
§ 3943. ]

§ 5390. When thing obtained without consent must be restored. One
who obtains a thing without consent of its owner or by a consent afterwards 
rescinded, or by an unlawful exaction which the owner could not at the time 
prudently refuse must restore it  to the person from whom it was thus obtained , 
unless he has acquired a title thereto superior to that of such other person, 
or unless the transaction was corrupt and unlawful on both sides. [ Civ. C. 
1877, § 977 ; R. C. 1899, § 3944. ] 

§ 5391. Without demand. Exception. The restoration required by the
last section must be made without demand ; except when a thing is obtained 
by mutual mistake , in which ease the party obtaining the thing is not 
bound to return it until he has notice of the mistake. [ Civ. C. 1877, § 978 ; 
R. C. 1899, § 3945. ]

§ 5392. Liability for willful act of negligence. Every one i s responsi ble
not only for the result of his willful acts, but also for an injury occasioned to 
another by his want of ordinary care or skill in the management of his 
property or person, except so far as the latter has willfully or by want of 
ordinary care, brought the injury upon himself. The extent of the l iability 
in such cases is de fined by articles 1 and 2 of chapter 97 on compensatory 
relief. [Civ. C. 1877.  § 979 ; R. C. 1899, § 3946 . ]  

Excavation near highway ;  inj u ry to one trespassing. Sanders v.  Reister,  1 Dak. 
145, 46 N. W. 680. 

Stock running at large in extra hazardous place , owner requ i red  to exercise 
extra care. Wlll iams v.  N. P . ,  3 Oak.  ms, 14 N. w. 97. 

Negligence of bank in collect ing note . Plymouth Co. Bank v.  Gilman,  6 Dak . 
30i, 50 N. W. 194 ;  Plymouth Co. Bank v. G i lman ,  3 S. D. 170, 52 N. W. 869. 

Failure to em ploy an attorney and appear at a trial such inexcusable neglect as 
wlll prevent setting aside judgment. Minnehaha Nat ional Bank v.  Hurley, 133 
Dak. 18, 82 N. W. 87. 

Want of title to right of way not ground of defense. Gam v. N. P.  R.  R. Co. , 1 
N. D. 252, 46 N. W. 972.

Damage by fire. Proximate cause. Gram v. N. P. Ry. , 1 N. D. 252, 46 N. W.
972 ; Johnson v. N. P.  Ry. , 1 N. D. 354, 48  N. W. 227. 

Negligence of fellow servant ;  who are .  When negl igence of servant is of 
employer. Ell V. N. P. R. R. Co. , 1 N. D. 336, 48 N. W. 222. 

Measure of damages. Negligence. Johnson v. N. P. R. R. Co. , 1 N. D. 354, 48 
N. W. 227; Ell v.  N. P. R. R. Co . ,  1 N. D. 330, 48 N. W. 222 . 

Presumptions of negligence In setting fire.  Johnson v.  N. P. R. R .  Co. , 1 N. D.  
354, 48 N. W. 227. 

Question of plaintiff's negligence for jury.  Boss v. N. P. Ry. ,  2 N. D. 128, 49 N. 
w. 655 ;  Bennett V. N. P. Ry.,  3 N. D. 91 , 54 N. w. 314 ; Sprague V. Ry. Co. ,  6 Dak.
87, 50 N. W. 617 ; Williams v. Ry. Co. , 3 Dak. 168, 14 N. W. 97 ; Heckman v.  Even
son, 7 N. D. 173, 73 N .  W. 427 ; Slnkl!ng v.  Ry. , 10 S .  D.  5f-.0, 7 N. W. 1029.

Where one party bas been negligent and the other party knowing It fai ls to use 
ordinary care to prevent an Injury which the antecedent negligence renders
possible, the negl igence of the second party is the sole proximat!ng cause of
such Injury. Bostw ick v.  Ry. Co. , 2 N.  D .  440, 51 N.  W. 781 ; Bennett· v .  Ry. Co. ,  2
N. D. 112, M N. W. 314.
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§ 5393 CIVIL CODE. Obliga tions Imposed by Law. 

Care of rai lroad In approaching crossing must be commensurate with danger. 
Bishop v. Ry. , 4 N. D. 536, 62 N. W. 605. 

Liability of city for defective sidewalk. Chacey v. City of Fargo, 5 N. D.  173, 64 
N. W. 932. 

Negligence of stranger driving horse can not be Imputed to plaintitr to defeat 
a recovery. Ouverson v. Grafton, 5 N. D. 281, 65 N. W. 676. 

Burden of proving contributary negligence upon defendant. Ouverson v. City 
of Grafton , 5 N. D. 281 , 65 N. W. 676 ; Gram v. N. P. Ry. ,  1 N. D. 252, 46 N. W. 972 ; 
Mares v. N. P. Ry. , 3 Dak. 336, 21 N. W. 5 ;  Sanders v. Reister, 1 Dak. 145, 46 N. W. 
680 ; Bostwick v. M. & P. Ry. , 2 N. D. 440, 51 N. W. 781 ; Smith v. C. M. & St. P. 
Ry. , 4 S. D. 71, 55 N. W. 717 ; Bennett v. N. P. Ry. , 3 N. D. 91, 54 N. W. 314;  
Songstad v. Ry. , 5 Dak. 517, 41 N. W. 755 ; Elliott v.  Ry., 5 Dak. 523, 41 N. W. 
758 ; Sinkllng v. Ry., 10 S. D. 560, 74 N. W. 1029. 

Presumption of negligence ;s a rule of evidence and not atrected by allegations 
of complaint. Mathews v. G. N. Ry. , 7 N. D. 81, 72 N. W. 1085. 

Duty of railroad company to keep look out at public crossings. Johnson v. 
Great Northern, 7 N. D. 284, 75 N. W. 250. 

Negligence in use of private premises. Trespassing ch ildren . Negligence 
defined. Child responsible for Its own torts. O'Leary v. Brooks Elevator Co., 7 
N. D. 554, 75 N. W. 919.

Railway company liable for death of passenger carried by station, and put otr In 
cold in Intoxicated condition, when not allowed to remain In depot. Haug v. Ry. , 
8 N. D. 23, 77 N. W. 97. 

Liability of city for failure to repair sidewalks. Coleman v. Fargo, 8 N. D. 69, 76 
N. W. 1051. 

Contributary negligence question for jury. Employer's liability for defective 
appliances. Cameron v. Great Northern , 8 N. D. 124, 77 N. W. 1016. 

Master must furnish servant with reasonably safe and suitable machinery and 
appliances and a failure to do so makes master liable for injuries. Cameron v. G. 
N. Ry. , 8 N. D. 124, 77 N. W. 1016 ; Olson v. Ry. , 12 S. D. 326, 81 N. W. 634.

Question of contributory negligence considered and held properly submitted to 
jury. McTavish v. Ry. ,  8 N. D. 333, 79 N. W. 443. 

Party assuming to act as collection agent is bound to give collections received 
preference over claim he may have on his own account against same debtor. Com
mercial Bank v. Red River National Bank, 8 N. D. 382, 79 N. W. 859. 

Presentation of cls ims against city for injuries prerequisite to bringing suit. 
Trost v. Casselton , 8 N. D.  534, 79 N. W. 1071. 

Conductor accepting train, knowing it to be in bad condition, gullty of contribu
tory negligence. Cameron v. Ry. , 8 N. D. 618, 80 N. W. 885. 

Negligence of plaintiff in not seeking to recover money paid by m utual mistake 
until defendant has lost thereby valuable rights good defense. Fegan v. Ry., 9 N. 
D. 30, 81 N. W. 39.

Liability of landlord. Kneeland v. Beare , 11 N. D. 233, 92 N. W. 56.
Prima facle case of negl igence under statute, how overcome. Hebron v .  Ry. Co. ,

4 S. D. 538, 57 N. W. 494 ; Harrison v. Ry. Co. ,  6 S. D. 100, 60 N. W. 405 ; Lewis v. 
Ry. Co. ,  7 S. D. 183, 63 N. W. 781. 

Question of negligence for jury. Alt v. N. W. Ry. , 5 S. D. 20, 57 N. W. 1126. 
Negligence of defendant gist of action. Saunders v. C. & N. W. Ry. Co., 6 S. D. 

40 ; Harrison v. C. & N. W. Ry. Co. ,  6 S. D.  100. 
Rallroad has right to determ ine route passenger Is to travel betw�en points of 

beginning and termination. Church v. Ry. Co. , 6 S. D. 235, 60 N. W. $54. 
Setting fire on one's own premises, which spreads to that of another not pre

sumptive of negl igence. Mattoon v. Ry. Co., 6 S.  D. 301, 60 N. W. 740. 
Master not liable for Injuries to servant when risk was apparent. Carlson v. 

Water Co. ,  8 S. D. 47, 65 N. W. 419. 
Shipper riding in car with shipment contrary to contract guilty of contributory 

negligence. Heumphreus v. Ry. Co. , 8 S. D. 103, 65 N. W. 466. 
City liable for negligence In constructing sewers or drains. Dell Rapids Mer. 

Co. v. Dell Rapids, 1 1  S.  D. 116, 75 N. W. 898. 
Parent 1lable for negligent use of gun by son If parent 'knew of negligent and 

reckless manner son used gun furnished by parent. Johnson v. Glidden, 11 S. D. 
236, 76 N. W. 933. 

Statutory presumption of negligence of train men, when rebutted. Keilbach v. 
Ry. 11 S. D. 468, 78 N. W. 951 .  

Owner of building liable for damage resulting from unsafe condition . Patterson 
v. Schlitz Brewing Co. , 16 S. D. 33, 91 N. W. 336 ; Waterhouse v. Schutz Brewing
Co., 12 S. D. 397, 81 N. W. 725.

§ 5393. Other obligations. Other obligations are prescribed by the first
forty-three chapters of this code. [ Civ. C. 1877, § 980 ; R. C. 1899, § 3947. ) 
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Sale. CIVIL  CO DE. §§ 5394-5403

C H A P T E R  4 7 . 

SALE. 

ARTICLE 1.-GENERAL PROVISIONS. 

§ 5394. Sale defined. Sale is a contract by which for a pecuniary con
sideration called a price one transfers to another an interest in property. 
[Civ. C. 1877, § 981 ; R. C. 1899, § 3948.] 

Except for fraud party has no right to rescind executed sale. Hull v. Caldwell, 
3 S. D. 451, 54 N. W. 100. 

Where ctty purchaces land for a pecuniary consideration, tt takes absolute title 
although deed recites it is for city hall purposes only. City of Huron v. Wilcox, 
17 S. D. 625. 

§ 5395. Subject of sale. The subject of sale must be property the title
to which can be immediately transferred from the seller to the buyer. [Oiv.
C. 1877, § 982; R. C. 1899, § 3949.] 

ARTICLE 2.-AGREEMENTS FOR SALE. 

§ 5396. OlassUied. An agreement for sale is either :
1. An agreement to sell.
2. An agt"eement to buy ; or,
3. A mutual agreement to sell and buy. [Civ. C. 1877, § 983 ; R. C. 1899,

§ 3950. )
§ 5397. Agreement to sell defined . An agreement to sell is a contract

by which one engages for a price to transfer to another the title to a certain 
thing. [Civ. C. 1877, § 984 ; R. C. 1899, § 3951. ] 

§ 5398. Agreement to buy. An agreement to buy is a contract by which
one engages to accept from anothe1• and pay a price for the title to a certain 
thing. [Civ. C. 1877 , § 985 ; R. C. 1899, § 3952.] 

§ 5399. To sell and buy. A n  agreement to sell and buy is a contract by
which one engages to transfer the title to a certain thing to another who 
engages to accept the same from him and to pay a price therefor. [ Civ. C . 
1877, § 986 ; R. C. 1899, § 3953. ] 

§ 5400. What may be sold. Any property which if in existence might be
the subject of sale may be the subject of an agreement for a sale whether 
in existence or not. [ Civ. C. 1877, § 987 : R. C. 1899, § 3954. ] 

§ MOl. Duty of seller of realty. An agreement to sell real property
binds the seller to execute a conveyance in form sufficient to pass the title 
to the property. [Civ. C. 1877. § 988 : R. C. 1899, § 3955 .] 

§ 5402. Duty on agreement to give usual covenants. An agreement on
the part of a seller of real property to give the usual covenants binds him 
to insert in the grant covenants of seizin, quiet enjoyment, further assurance, 
general warranty and against incumbrances. [Civ. C. 1877, § 989 ; R. C. 1899, 
§ 3956.

§ M03. Form of covenants. The covenants mentioned in the last section
must be in substance as follows : 

The party of the first part covenants with the party of the second part 
that the former is now seized in fee simple of the property granted ; that the 
latter shall enjoy the same without any l awful disturbance ; that the same 
is free from all incumbrances ; that the party of the first part and all persons 
acquiring any interest in the same through or for him will on demand execute 
and deliver to the party of the second part, at the expense of the latter, any 
further assurance of the same that may be reasonably required ; and that 
the party of the first part will warrant to the party of the second part al l 
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§ §  5404-5409 CIVIL CODE. Sale. 

the said property against every person lawfully claiming the same. [Civ. 
C. 1877, § 990 ; R. C. 1899, § 3957. ]

Assumption of mortgage by grantee ls original undertaking and distinct from 
contract of purchase. Moore v. Booker, 4 N. D. 543, 62 N. W. 607. 

§ 5404. W&lT&llty. Highways. No covenants of warranty shall be con
sidered as broken by the existence of a highway or railway upon the land 
conveyed, unless othenvise particularly specified in the deed. [ 1901, ch. 64. ] 

ARTICLE 3.-FORM OF THE CONTRACT. 

§ 5405. Statute of frauds. Personal property. No sale of personal
property or agreement to buy or sell it for a price of fifty dollars or more is 
val id unless : 

1. 'l'he agreement or some note or memorandum thereof is in writing and
subscribed by the party to be charged or by his agent ; or, 

2. The buyer accepts and receives part of the things sold or when it
consists of a thing in action , part of the evidences thereof, or some of them ; 
or, 

3 . The buyer at the time of the sale pays a part of the price. [ Civ. C.
1877, § 991 ; R. c. 1899, § 3958. ]

Oral agreement for the sale of property valued at $50 or over not valid until 
there has been voluntary receipt and acceptance of goods on part of buyer. 
Dinnie v. Johnson, 8 N. D. 153, 77 N. W. 612 ; Talbot v. Boyd , 11 N. D. 81, 88 N. W. 
1026. 

§ 5406. Agreement to manufacture not within last section. An agree
ment to manufacture a thing from materials furnished by the manufacturer 
or by another person is not within the provisions of the last section. [Civ. 
C. 1877, § 992 ; R. C. 1899, § 3959 . ]

§ 5407. Agreement for sale of realty invalid unless in writing. No agree
ment for the sale of real property, or of an interest therein, is valid unless the 
same, or some note or memorandum thereof, is in writing and subscribed 
by the party to be charged, or his agent thereunto authorized in writing ; 
but this does not abridge the power of any court to compel the specific 
performance of any agreement for the sale of real property in case of part 
performance thereof. [Civ. C. 1877, § 993 ; R. C. 1899, § 3960. ]  

Agent cannot make contract for sale o f  land i n  absence o f  written authority. 
Ballou v. Bergvendson, 9 N. D.  285, 83 N. W. 10. 

Written authority to real estate brokers to sell real estate does not confer 
authority to sign contracts in owner's name. B randrup v. B ritten, 11 N. D. 376, 
92 N. W.  453. 

Employment of agen t to find purchase r  for real estate need not be in writing. 
McLaughlin V. Wheeler, 1 s. D. 4.97, 47 N. w. 816. 

An unexecuted oral agreement for the sale of land cannot be enforced. Cleve
land v. Evans, 5 S .  D. 53, 58 N. W. 8. 

Writing required may be subsequent to sale or pu rchase and contained in several 
writings and letters if authority can be understood from all when taken together. 
Townsend v. Kennedy, 6 S. D. 47, 60 N. W. 164. 

An agreement ment in the nature of a special partnership for the purchase and 
disposition of a certain piece of property need not be in writing. Davenport v. 
Buchanan, 6 S. D. 376, 61 N. W. 47. 

Letter or telegram sufficient authority for agent to bind principal in sale of 
land . Farrell v.  Edwards, S .  D. 425, 66 N. W. 12. 

Agreement to sell sheriff' s  certificate of purchase need not be in writing. 
Whlffen v. Hollister, 12 S. D.  68, 80 N. W. 1 56. 

§ 5408. Form of transfer. The form of a transfer of real property is
deiicribed by the chapter on such transfers. [ Civ. C. 1877, § 994 ; R. C. 1899, 
§ 3961. ]
ARTICLE 4 .-RIO IITS AND OBLIOATIONS OF TIIFJ SELLER. RIG HTS AND DUTIES 

BEFORE DELIVERING. 

§ 5409. Seller acts as depositary. After persona] property has been sold,
and until the del ivery is completed the sell er has the ri ghts and obligations 
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Sale. CIVIL CODE. §§ 5410-5420

of a depositary for hire . except that he must keep the property without charge 
until the buyer has had a reasonable opportunity to remove it. [ Civ. C. 
1877, § 995 ; R. C. 1899, § 3962. ] 

§ 5410. Seller may rescind. If a bnyer of personal property does not pay
for it according to contract and it remains in the possession of the seller after
payment is due, the seller may rescind the sale, or may enforce his lien for
the price in the manner prescribed by chapter 87 on liens. [ Civ. C. 1877, 
§ 996 ; R. C. 1899, § 3963.]

ARTICLE 5.-DELIVERY OF PERSONAL PROPERTY. 

§ 5411. Delivered reasonable time after demand. One who sells personal
property, whether it was in his possession at the time of sale or not, must 
put it into a condition fit for delivery and deliver it to the buyer within a 
reasonable time after demand unless he has a lien thereon. [ Civ. C. 1877, 
§ 997; R. C. 1899, § 3964.]

§ 5412. Where deliverable. Personal property sold is deliverable at the
place where it is at the time of the sale or agreement to sell or if it is not then 
in existence, it is deliverable at the place where it is produced. [Civ. C. 
1877, § 998; R. C. 1899, § 3965. ] 

§ 5413. Where brought for acceptance. Risk of transportation. One
who sells personal property mnst bring it to his own door or other convenient 
place for its acceptance by the buyer, but further transportation is at the 
risk and expense of the buyer. [Civ. C. 1877, § 999 ; R. C. 1899, § 3966.] 

§ 5414. Notice of option. When either party to a contract of sale has an
option as to the time, place or manner of delivery, he must give the other 
party reasonable notice of his choice ; and if he does not give such notice 
within a reasonable time his right of option is waived. [ Civ. C. 1877, § 1000 ; 
R. C. 1899, § 3967.]

§ 5416. Buyer 's directions govern sending. If a seller agrees to send the
thing sold to the buyer he must follow the directions of the latter as to the 
manner of sending, or it will be at his own risk during its transportation . 
If he follows such directions or if in the absence of special directions he uses 
ordinary care in forwardin g the thing it is at the risk of the buyer. [Civ. C. 
1877, § 1001 ; R. C. 1899, § 3968.] 

§ 5416. Delivery within reasonable hours. The delivery of a thing sold
can be offered or demanded only within reasonable hours of the day. [ Civ. 
C. 1877, § 1002 ; R. C. 1899, § 3969.]

ARTICLE 6.-WARUANTY OF PERSONAL PROPERTY. 

§ 5417. Defined. A warranty is an engagement by which a sell er assures
to a buyer the existence of some fact affecting the transaction, whether 
past, present or future. [ Civ. C. 1877, § 1003 ; R. C. 1899, § 3970. ]  

§ 5418. Not implied from mere sale. Except as prescribed by this article
a mere contract of sale or agreement to sell does not imply a warranty. 
[Civ. C. 1877, § 1004 ; R. C. 1899, § 3971.] 

Sale Implies warranty, when . Waiver question for j ury. Northwestern Cordage 
Co. v. Rice, 5 N. D. 432, 67 N. W. 298. 

Sale does not imply warranty of thing sold. McCormick Harvester Machine Co. 
v. Watson, 5 S. D. 9, 57 N. W. 945.

In sale of horse what constitutes warranty. Davis v. Iverson , 5 S. D. 295, 58 N.
w. 796.

§ 5419. Sale of personalty warrants title. One who sells or agrees to sel1
personal property a s  his own thereby warrants that he has a good and 
unincumbered title thereto. [C iv. C. 1877, § 1005; R. C. 1899, § 3972.] 

§ 5420. Bulk equal to sample. One who sells or agrees to sell goods by
sample thereby warrants the bulk to be equal to the sample. [Civ. C. 1877, 
§ 1006 ; R. C. 1899, § 3973. ]

Sale by sample. Breach of warranty. Damages. James v .  Bekkedab l,  10 N. D. 
120, 86 N. W. 226. 
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�§  5421-5431 IYIL CODE. Sale. 

§ 5421. Knows nothing to destroy inducement to buy. One who sells
or agrees to sell personal property, knowing that the buyer relies upon his 
advice or judgment, thereby warrants to the buyer that neither the seller, 
nor any agent employed by him in the transaction, knows the existence of 
any fact concerning the thing sold which would to his knowledge destroy 
the buyer 's inducement to buy. [Civ. C. 1877, § 1007 ; R. C. 1899, § 3974.] 

§ 5422. Not in existence, sound and merchantable. One who agrees to
sell merchandise not then in existence thereby warrants that it shall be sound 
and merchantable at the place of production contemplated by the parties 
and as nearly so at the place of delivery as can be secured by reasonable 
care. [Civ. C. 1877, § 1008 ; R. C. 1899, § 3975. ] 

§ 6423. Free from latent defects. One who sells or agrees to sell an
article of his own manufacture thereby warrants it to be free from anr 
latent defect not disclosed to the buyer, arising from the process of manu
facture and also that neither he nor his agent in such manufacture bas 
knowingly used improper materials therein. [ Civ. C. 1877, § 1009 ; R. C. 
1899, § 3976. ] 

§ 6424. Fit for purpose. One who manufactures an article under an
order for a particular purpose warrants by the sale that it is reasonably 
fit for that purpose. [ Civ. C. 1877, § 1010 ; R. C. 1899, § 3977.] 

§ 5425. Inaccessible, warranted sound and merchantable. One who sells
or agrees to sell merchandise inaccessible to the examination of the buyer 
thereby warrants that it is sound and merchantable. [ Civ. C. 1877, § 1011 ; 
R. C. 1899, § 3978. ]

§ 6426. Trade-mark genuine. One who sells or agrees to sell any article
to which there is affixed or attached a trade-mark thereby warrants that mark 
to be gen�ine and lawfully used. [Civ. C. 1877, § 1012 ; R. C. 1899, § 3979. ]  

§ 6427. Truth of  marks of  quantity or quality. One who sells or agrees
to sel l any article to which there is affixed or attached a statement or mark 
to express the quantity or qual ity thereof or the place where it was in whole 
or in part produced , manufactured or prepared, thereby warrants the truth 
thereof. [Civ. C. 1877, § 1013 ; R. C. 1899, § 3980. ] 

Seller by sam ple guarantees qual i ty of property sold shall be equal to sample. 
Standard Rope & Twine Co. v .  Olmen, 13 S.  D.  206, 83 N. W. 271. 

§ 5428. Validity of instrument. One who sells or agrees to sell an
instrument purporting to bind any one to the performance of an act thereby 
warrants the instrument to be what it purports to be and to be binding 
according to its purport upon all parties thereto ; and also warrants that 
he has no knowledge of any facts which tend to prove it worthless, such as 
the insolvency of any of the parties thereto , when that is material, the 
extinction of its obli gations, or its invalidity for any cause. [Civ. C. 1877, 
§ 1014 ; R. C. 1899, § 3981 . ]

§ 5429. Provisions sound and wholesome. One who makes a business
of selling provisions for domestic use warrants by a sale thereof to one who 
buys for actual consumpt ion ,  a nd  not for the purpose of sale, that they are 
sound and whol esome. [ Civ. C. 1877, § 1015 ; R. C. 1899, § 3982. ] 

§ 5430. Good will. One who sells the good will of a business thereby war
rants that he will not endeavor to draw off any of the customers. [Civ. C. 
1877 ,  § 1016 ; R. C. 1899, § 3983 . ]  

Sale o f  business impl ies sale of good will  when party agrees to refrain from 
trade. Mapes v .  Metcalf, 10 N.  D .  GOl , 88 N.  W. 713. 

§ 5431 . Judicial sale. Upon a j udicial sale the only warranty implied
is that the se l l er does not know that the sale wi l l  not pass a good title to the 
property. [ Civ. C. 1 877, § 1017 ; R. C.  1899, § 3984. ] 
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Sole. CIVIL CODE. § §  543�5442

§ 5432. Scope of general warranty. A general warranty does not extend
to defects inconsistent therewith of which the buyer was then aware or 
which were then easily discernible by him without the exercise of peculiar 
skill, but it extends to all other defects. [Civ. C. 1877, § 1018 ; R. C. 1899, 
§ 3985.]

ARTICLE 7.-RIGHTS AND OBLIGATIONS OF THE BUYER, 

§ 5433. To pay &nd remove in reasonable time. A buyer must pay the price
of the thing sold on its delivery and must take it away within a reasonable 
time after the se1ler offers to deliver it. [ Civ. C. 1877, § 1019 ; R. C. 1899, 
§ 3986. ]

§ MM. Right to inlpect. On an agreement ffir sale with warranty the
buyer has a right to inspect the thing sold at a reasonable time before accept
ing it and may rescind the contract if the seller refuses to permit him to do 
so. [Civ. C. 1877, § 1020 ; R. C. 1899, § 3987.] 

§ 1>436. Resciuion for breach of WS.l'r&nty. The breach of a warranty
entitles the buyer to rescind an agree�ent for sale, but not an executed sale, 
unless the warranty was intended ,by the parties to operate as a condition. 
[Civ. C. 1877, § 1021 ; R. C. 189�

,,-
§ 8988. J 

Waiver of claim for brea.ai of warranty. The Mlnneapolls Thresher Co. v. 
Lincoln Manufacturing Co .. :-4 N. D. 410, 61 N. W. 145. 

A vendee to whom pe_rsonal property has been transferred on executed sale can not recover on mplie� warranty In absence of fraud. Hull v. Caldwell, 3 s. D. 
451, 54 N. W. 100. 

.ARTICLE 8.-SALE BY AUCTION, 

. § �-. De11J:led. A sale by auction is a sale by public out�ry to the
highest b1

�

dder on the spot. [Civ. C. 1877, § 1022 ; R. C. 1899, § 3989. ] 
§ 5437. ,-: en complete. A sale by auction is complete when the auction

eer public)· announces by the fall of his hammer or in any other customary 
manner ti at the thing is sold. [Civ. C. 1877, § 1023 ; R. C. 1899, § 3990. ] 

§ 5438 . Withdrawal of bid. Until the announcement- mentioned in the
� sec ion has been made any bidder may withdraw his bid, if he does so 
in a rr anner reasonably sufficient to bring it to the notice of the auetioneer.
[Civ. C. 1877, § 1024 ; R. C. 1899, § 3991. ]  

§ 54.'39. Printed conditions govern. When a sale by auction is made
up n written or printed conditions, such conditions cannot be modified by 
a, y oral declaration of the auctioneer, except so far as they are for his own 
l enefit. [Civ. C. 1877, § 1025 ; R. C. 1899, § 3992. ]
.1 § 6440. Sale without reserve. Rights of bidder. If at a sale by auction,
the auctioneer having authority to do so, publicly announces that the sale 
will be without reserve or makes any announcement equivalent thereto the 
highest bidder in good faith has an absolute right to the completion of the sale 
to him and upon such a sale bids by the seller or any agents for him are 
void. [Civ. C. 1877, § 1026 ; R. C. 1899, § 3993. ] 

§ 5441. Employment of bidder-in & fr&ud. The employment by a seller
at a sale at auction without the knowledge of the buyer of any person to 
bid at the sale, without an intention on the part of the bidder to buy and on 
the part of the seller to enforce his bid, is a fraud upon the buyer which 
entitles him to rescind his purchase. [ Civ. C. 1877, § 1027 ; R. C. 1899, § 3994. J 

§ 5442. Auctioneer 's entry binding. When property is sold by auction
an entry made by the auctioneer in his sale book at the time of the sale 
specifying the name of the person for whom he sells, the thing sold, the price, 
the terms of sale and the name of the buyer binds both parties in the same 
manner as if made by themselves. [Civ. C. 1877, § 1028 ; R. C. 1899, § 3995. J 
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§ §  5443-5451 CIVIL CODE. E{Cchange. 

C H A P T E R  4 8 . 

EXCHANGE. 
§ 1>443. Deftned. Exchange is a contract by which the parties mutuallygive or agree to give one thing for another, neither thing or both things being money only. [Civ. C. 1877, § 1029 ; R. C. 1899, § 3996.] § 5444. Governed by section MO S  The provisions of section 540-6 applyto all exchanges in which the value of the thing to be given by either party is fifty dollars or more. [Civ. C. 1877, § 1030 ; R. C. 1899, § 3997. ] § 5446. Governed by cbapter·-Qn sale. The provisions of the chapter onsale apply to exchanges. Each par as the rights and obligations of a seller as to the thing which he gives and a buyer as to that which he takes. [Civ. C. 1877, § 1031 ; R. C. 1899, § 3998. § 5446. Money warranted genuine. On . exchange of money ea(' h partythereby warrants the genuineness of the me ey given by him. [Civ. C. 1877, § 1032 ; R. C. _ 1899, § 3999. ] 

C H A P T E R  4 9 .DEPOSIT. 
ARTICLE 1.-DEPOSIT IN GENERAL. § M47. Deposit classi1led. A deposit may be voluntary or inv�luntary ;and for safe-keeping or for exchange. [Civ. C. 1877, § 1033 ; R. C. 1899, § 4000.]§ 5448. Voluntary. A voluntary deposit i s  made by one giving to an,i>therwith his consent the possession of personal property to keep for the be�efit of the former or of a third party. The person giving is called the depo�r and the person receiving the depositary. [Civ. C. 1877, § 1034 ; R. C. 18 9 § 4001.] · 

This section ls general and covers all kinds of deposits. Hawkins v. Hubbard, 
S. D. 631, 51 N. W. 774.

A general deposit of county funds by county treasurer ls not a loan. Alllbone v.
Ames, 9 S. D. 74, 68 N. W. 165. § 5449. Involuntary. An involuntary deposit is made :1. By the accidental leaving or placing of personal property in the possession of any person without negligence on the part of its owner ; or, 2. In cases of fire, shipwreck, inundation, insurrection, riot or like extraordinary emergencies by the owner of personal property committing it out of necessity to the care of any person. [Civ. C. 1877, § 1035 ; R. C. 1899 § 4002. ]  '

t 5450. Duty of depositary under last section. The person with whoma thing is deposited in the manner described in the last section is bound to take charge of it if able to do so. [Civ. C. 1877, § 1036 ; R. C. 1899, § 4003.) § 6451. Por keeping. _A de_Posit f?r keeping _is one in :which the depositaryis bound to return the identical thmgs deposited. [C1v. C. 1877, § 1037 ; R. C. 1899, § 4004.]
000 



Deposit. CIVIL CODE. §§ 5452-5461

§ 5452. For exchange. A deposit for exchange is one in which the
depositary is only bound to return a thing corresponding in kind to that 
which is deposited. [Civ. C. 1877, § 1038 ;  R. C. 1899, § 4005. J 

ARTICLE 2.--0BLIGATIONS OF THE DEPOSITARY. 

§ 6453. Delivery on demand. Exceptions. A depositary must deliver
the thing to the person for whose benefit it was deposited on demand, whether 
the deposit was made for a specified time or not, unless he has a lien upon 
the thing deposited, or has been forbidden or prevented from doing so by 
the real owner thereof, or by the act of the law and has given the notice 
required by section 5456. [Civ. C. 1877, § 1039 ; R. C. 1899, § 4006. ] 

When replevin will not lie against depositary. What constitutes an escrow. 
Nichols & Shepard Co. v. Bank, 6 N. D. 404, 71 N. W. 135. 

§ 6454. Demand prerequisite to delivery. A depositary is not bound to
deliver a thing deposited without demand even when the deposit is made for
a specified time. [Civ. C. 1877, § 1040 ; R. C. 1899, § 4007. ] 

§ 5455. Place of delivery. A depositary must deliver the thing deposited
at his residence or place of business as may be most convenient for him. 
[Civ. C. 1877, § 1041 ; R. C. 1899, § 4008.] 

§ 5456. Prompt notice of advene claim. A depositary must give prompt
notice to the person for whose benefit the deposit was made of any proceed
ings taken adversely to his interest in the thing deposited, which may 
tend to excuse the depositary from delivering the same to him. [ Civ. C. 
1877, § 1042 ; R. C. 1899, § 4009. ]  

§ 5457. Notice of wrongful detention. A depositary who believes that
a thing deposited with him is wrongfully detained from its true owner 
may give him notice of the deposit ; and if within a reasonable time after
wards he does not claim it and sufficiently establish his right thereto and in
demnify the depositary against the claim of the depositor, the depositary 
is exonerated from liability to the person to whom he gave the notice upon 
returning the thing to the depositor, or assuming in good faith a new obli
gation changing his position in respect to the thing to his prejudice. [Civ. 
C. 1877, § 1043 ; R. C 1899, § 4010.]

§ 5458. Delivery to disagreeing owners. If a thing deposited is owned
jointly or in common by persons who cannot agree upon the manner of its 
delivery, the depositary may deliver to each his proper share thereof, if it 
can be done without injury to the thing. (Civ. C. 1877, § 1044 ;  R. C. 1899, 
§ 4011. ]

ARTICLE 3.-DEPOSIT FOR KEEPING. 

§ 5459. Indemnity to depositary for damages. A depositor must indem
nify the depositaey :  

1. For all damage caused to him by the defects or vices of the thing
deposited ;  and, 

2. For all expenses necessarily incurred by him about the thing other
than such as are involved in the nature of the undertaking. [Civ. C. 1877, 
§ 1045 ; R. C. 1899, § 4012. ]

§ 6460. Care of animals. A depositary of living animals must provide
them with suitable food and shelter and treat them kindly. [Civ. C. 1877,
§ 1046 ; R. C. 1899, § 4013. ]

§ 6461. May not use deposit. A depositary may not use the thing de
posited or permit it to be used for any purpose without the consent of the 
depositor. He may not, if it is purposely fastened by the depositor, open it 
without the consent of the latter except in case of necessity. [Civ. C. 1877, 
§ 1047 ; R. C. 1899, § 4014.]

Can only be used with pledgor's consent. Hawkins v. Hubbard, 2 S. D. 631, 51 
N. W. 774. 
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§ §  5462-5474 CIVIL CODE. Deposit. 

§ 5462. Damages for wrongful use. A depositary is liable for any damage
happening to the thing deposited during his wrongful use thereof, unleas 
such damage must inevitably have happened though the property had not 
been thus used. [ Civ. C. 1877, § 1048 ; R. C. 1899, § 4015. ) 

§ 5463. Sale if perishing. If a thing deposited is in actual danger of
perishing before instructions can be obtained from the depositor, the de
positary may sell it for the best price obtainable and retain the proceeds 
as a deposit, giving immediate notice of his proceedings to the depositor. 
[Civ. C. 1877, § 1049 ; R. C. 1899, § 4016 . ]  

§ 5464. When willfulness or gross negligence presumed. If a thing is
lost or injured during its deposit and the depositary refuses to inform the 
depositor of the circumstances under which the loss or injury occurred so 
far as he has information concerning them, or willfully misrepresents the 
circumstances to him, the depositary is presumed to have willfully or by 
gross negligence permitted the loss or injury to occur. [ Civ. C. 1877, § 1050 ; 
R. C. 1899, § 4017 . ]

§ 5465. Rules governing services by depositary. So far as any service
is rendered by a depositary or required from him his duties and liabilities are 
prescribed by chapters 52, 53 and 54. [ Civ. C. 1877, § 1051 ; R. C. 1899, § 4018. ] 

§ 5466. Measure of liability. 'l'he liability of a depositary for negligence
cannot exceed the amount which he is informed by the depositor or has reason 
to suppose the thing deposited to be worth. [ Civ. C. 1877, § 1052 ; R. C. 1899, 
§ 4019. ]

A RTICLE 4 .-GRATUITOUS DEPOSIT. 

§ 5467. Defined. Gratuitous deposit is a deposit for which the depositary
receives no consideration beyond the mere possession of the thing deposited. 
[ Civ. C. 1877 ,  § 1053 ; R. C. 1899, § 4020. ] 

§ 5468. Involuntary, gratuitous. An involuntary deposit is gratuitous,
the depositary being entitled to no reward . [Civ. C. 1877, § 1054 ; R. C. 1899, 
§ 4021. ]

§ 5469. Use slight care. A gratuitous depositary must use at least slight
care for the preservation of the thing deposited. [ Civ. C. 1877, § 1055 ; 
R. c. 1899, § 4022. ]

§ 5470. When duties cease. The duties of a gratuitous depositary cease :
1 .  Upon h i s  restoring the thing deposited to i t s  owner ; or,
2. Upon his giving reasonable notice to the owner to remove it, the owner

failing to do so with in  a reasonable time. But an involuntary depositary 
under subdiv ision 2 of section 5449 cannot give such notice until the emer
gency that gaye rise to the deposit is passed. [ Civ. C. 1877, § 1056 ; R. C. 
1899, § 4023. ] 

ARTICLE 5 .-RTORAGE. 

§ 5471. Defined. A deposit not gratuitous is cal led storage. The
depositary in such case is cal led a depositary for hire. [Civ. C. 1877, § 1057 ; 
R. C. 1899, § 4024. ]

§ 5472. Must use ordinary care. A deposita ry for hire must use at least
ordinary care for the preservation of the thing deposited. [Civ. C. 1877, 
§ 1058 : R. C. 1899,  § 4025 . ]

§ 5473. Right to compensation. In the absence of a different agreement
or usage a depositary for hire is entitled to one week 's hire for the sustenance 
and shelter of living an imals during any fraction of a week and to half a 
month 's hire for the storage of any other property during any fraction of 
a half month . [ Civ. C. 1877, § 1059 ; R .  C. 1899, § 4026 . ]  

§ 5474. Termination of deposit. In the absence of an agreement as to the
length of time during which a deposit is to continue it may be terminated 
by the depositor at any time and by the depositary upon reasonable notice. 
[Civ. C. 1877, § 1060 ; R. C. 1899, § 4027. ) 
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Deposit. CIVIL CODE. §§ 5475-5483
§ 5475. Same. Payment for full time. Notwithstanding an agreementrespecting the length of time during which a deposit is to continue, it may be terminated by the depositor on paying all that would become due to the depositary in case of the deposit so continuing. [Civ. C. 1877, § 1061 ; R. C. 1899, § 4028.] 

ARTICLE 6.-!NN KEEPER. § M76. Innkeeper's liability. An innkeeper or keeper of a boardinghouse is liable for all losses of or injuries to personal property placed by his guests or boarders under his care, unless occasioned by an irresistible superhuman cause, by a public enemy, by the negligence of the owner or by the act of some one whom he brought into the inn or boarding house. f Civ. C. 1877, § 1062 ; R. C. 1895, § 4029. ] 
Liable for Injury to goods for want of ordinary care. Scheffer v. Corson, 15 S. D. 

233, 58 N. W. 556, 
An Innkeeper bas no lien on property leased of third person and brought to and 

left at hotel by guest. McClain v. Williams, 11 S. D. 227, 76 N. W. 930. § 5477. How exempted from liability. If an innkeeper or boarding housekeeper keeps a fire proof safe and gives notice to a guest or boarder, either personally or by putting up a printed notice in a prominent place in the room occupied by the guests or boarders that he keeps such a safe and wil l  not be  liable for money, jewelry. documents or  other articles of  unusual value and small compass unless placed therein, he is not liable, except so far as his own acts contribute thereto for any loss of or injury to such article, if not deposited with him and not required by the guest or boarder for present use. [Civ. C. 1877, § 1063 ; R. C. 1899, § 4030. ) 
ARTICLE 7.-FINDING. § 5478. Finder, depositary for hire. One who finds a thing lost is notbound to take charge of it ; but if he does so, he is thenceforward a depositary fo� the owner with the rights and obligations of a depositary for hire. [Civ. C. 1877, § 1064 ; R. C. 1 899, § 4031. J § 5479. Must notify owner. If the finder of a thing knows or suspectswho is the owner, he must with reasonable diligence give him notice of the finding ; and if he fails to do so, he is liable in damages to the owner and has no claim to any reward offered by him for the recovery of the thing or to any compensation for his trouble or expenses. [Civ. C. 1877, § 1065 ; R. C. 1899, § 4032. ]§ 5480. May require proof of ownership. The finder of a thing may ingood faith before giving it up require reasonable proof of ownership from any person claiming it. [Civ. C. 1877, § 1066 ; R. C. 1899, § 4033. ] § 5481. Compensation and reward. The finder of a thing is entitled tocompensation for all expenses necessarily incurred by him in its preservation and for any other services necessarily performed by him about it and to a reasonable reward for keeping it. [ Civ. C. 1877, § 1067 ; R. C. 1899, § 4034. ]  § 5482. Storing releases from liability. The finder of  a thing may exonerate himself from liability at any time by placing it on storage with any responsible person of good character at a reasonable expense. [Civ. C. 1877, § 1068 ; R. C. 1899, § 4035. ) § 5483. When ftnder may sell. The finder of a thing may sell it, if it isa thing which is commonly the subject of sale, when the owner cannot with reasonable diligence be found ; or, being found, refuses upon demand to pay the lawful charges of the finder in the following cases : 1. When the thing is in danger of perishing or of losing the greater partof its value ; or, 2. When the lawful charges of the finder amount to two-thirds of its value.[Civ. C. 1877, § 1069 ; R. C. 1899, § 4036. )  
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§ §  5484-5497 CIVIL CODE. Loan. 

§ 5484. Manner of sale.. A sale under the provisions of the last section
must be made in the same manner as the sale of a thing pledged. [Civ. C. 
1877, § 1070 ; R. C. 1899, § 4037. )  

§ M85. Claim exonerated by surrender. The owner of a thing found
may exonerate himself from the claims of the finder by surrendering it to 
him in satisfaction thereof. [ Civ. C. 1877, § 1071 ; R. C. 1899, § 4038. ] 

§ M86. No application to things abandoned. The provisions of this article
have no application to things which have been intentionally abandoned by 
their owners. [Civ. C. 1877, § 1072 ; R. C. 1899, § 4039. ] 

ARTICLE 8.-DEPOSIT FOR EXCHANGE. 

§ 5487. Title transferred by. A deposit for exchange transfers to the
depositary the title to the thing deposited and creates between him and the 
depositor the relation of debtor and creditor merely. [Civ. C. 1877, § 1073 ; 
R. C. 1899, § 4040. )

See section 5448; also annotation to section 5448. 

C H A P T E R  5 0 .

LOAN. 

ARTICLE 1.-LoAN FOR UBE. 

§ 5488. DeAned. A loan for use is a contract by which one gives to
another the temporary possession and use of personal property and the latter 
agrees to return the same thing to him at a future time without reward for 
its use. [Civ. C. 1877, § 1074 ; R. C. 1899, § 4041. ]  

§ M89. Title and increase belong to lender. A loan for use does not trans
fer the title to the thing ; and all its increase during the period of the loan 
belongs to the lender. [Civ. C. 1877, § 1075 ; R. C. 1899, § 4042. ] 

§ 5490. Must 111e great care. A borrower for use must use great care for
the preservation in safety and in good condition of the thing lent. [Civ. C. 
1877, § 1076 ; R. C. 1895, § 4043. ]  

§ 5491. Treat animal with great kindness. One who borrows a living
animal for use must treat it with great kindness and provide everything 
necessary and suitable for it. [Civ. C. 1877, § 1077 ; R. C. 1899, § 4044.] 

§ 5492. Degree of skill. A borrower for use is bound to have and to
exercise such skill in the care of the thing lent as he causes the lender to 
believe him to :QOSSess. [Civ. C. 1877, § 1078 ; R. C. 1899, § 4045.] 

§ 5493. Repair injuries. A borrower for use must repair all deteriora
tions or injuries to the thing lent which are occasioned by his negligence 
however slight. [Civ .. C. 1877, § 1079 ; § R. C. 1899, § 4046. ]  

§ 5494. Use only for anticipated purposes. The borrower of a thing for
use may use it for such purposes only as the lender might reasonably antici
pate at the time of lending. [R. C. 1877, § 1080 ; R. C. 1899, § 4047. ]  

§ 5495. M111t not lend without consent. The borrower of a thing for use
must not part with it to a third person without the consent of the lender. 
[Civ. C. 1877, § 1081 ; R. C. 1899, § 4048. J  

§ 5496. Expenses during loan. The borrower or a thing for use must
bear al l its expenses during the loan, except such as are necessarily incurred 
by him to preserve it from unexpected and unusual injury. For such expense 
he is entit led to compensation from the lender who may, however, e:x:onerate 
himself by surrendering the thin¥ to the borrower. [Civ. C. 1877, § 1082 ; 
R. C. 1899, § 4049. ]

§ 5497. Indemnity to borrower for defects. The lender of a thing for
mie must indemnify the borrower for damages caused by defects or vices 
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Loan. CIVIL CODE. §§ 5498-5509

in it which he knew at the time of lending and concealed from the borrower. 
[Civ. C. 1877, § 1083; R. C. 1899, § 4050.] 

§ 5498. Return may be required at any time. The lender of a thing for
use may at any time require its return, even though he lent it for a specified 
time or purpose. But if on the faith of such an agreement the borrower has 
made such arrangements that a return of the thing before the period agreed 
upon would cause him loss, exceeding the benefit derived by him from the 
loan. the lender must indemnify him for such loss, if he compels such return, 
the borrower not having in any manner violated his duty. [Civ. C. 1877, 
§ 1084; R. C. 1899, § 4051.]

§ 5499. When to be returned. If a thing is lent for use for a specified
time or purpose, it must be returned to the lender without demand as soon 
as the time has expired or the purpose has been accomplished. In other cases 
it need not be returned until demanded. The borrower of a thing for use 
must return it to the lender at the place contemplated by the parties at the 
time of the lending; or if no particular place was so contemplated by them, 
then at the place where it was at that time. [Civ. C. 1877, §§ 1085, 1086; 
R C. 1899, § 4052.] 

ARTICLE 2.-LOAN FOR EXCHANGE. 

§ 5600. Defined. A loan for exchange is a contract by which one delivers
personal property to another and the latter agrees to return to the lender 
a similar thing at a future time without reward for its use. [Civ. C. 1877, 
§ 1087; R. C. 1899, § 4053.]

§ 6501. Same. A loan which the borrower is allowed by the lender to
treat as a loan· for uRe or for exchange at his option is subject to all the 
provisions of this article. [Civ. C. 1877, § 1088; R. C. 1899, § 4054.] 

§ 6602. Transfers title. By a loan for exchange the title to the thing
lent is transferred to the borrower and he must bear all its expenses and is 
entitled to all its increase. [Civ. C. 1877, § 1089; R. C. 1899, § 4055.] 

§ 5603. Cannot require different performance. A lender for exchange
cannot require the borrower to fulfill his obligations at a time or in a 
manner different from that which was originally agreed upon. [Civ. C. 
1877, § 1090; R. C. 1899, § 4056.] 

§ 6604. Sections applicable. Sections 5496 and 5498 apply to a loan
for exchange. [Civ. C. 1877, § 1091; R. C. 1899, § 4057.] 

ARTICLE 3.-LOAN OF MONEY. 

§ 6605. Defined. A loan of money is a contract by which one delivers
a sum of money to another and the latter agrees to return at a future time 
a sum equivalent to that which he borrowed. A loan for mere use is governed 
by the article on loan for use. [ Civ. C. 1877, § 1092; R. C. 1899, § 4058.] 

§ 6606. Repayment in current funds. A borrower of money must pay
the amount due in such money as is current at the time when the loan becomes 
due, whether such money is worth more or less than the actual money lent. 
[Civ. C. 1877, § 1093; R. C. 1899, § 4059.] 

§ 5607. Loan presumes interest. Whenever a loan of money is made it is
presumed to be made upon interest, unless it is otherwise expressly stipu
lated at the time in writing. [ Civ. C. 1877, § 1094; R. C. 1899, § 4060.] 

§ 6508. Interest defined. Interest is the compensation allowed for the
use, or forbearance, or detention of money, or its equivalent. [Civ. C. 1877, 
§ 1095; R. C. 1899, § 4061.]

§ fffl09. Rate deemed annual. When a rate of interest is prescribed by
law or contract without specifying the period of time by which such rate 
is to be calculated it is to be deemed an annual rate. [Civ. C. 1877, § 1096; 
R. C. 1899, § 4062.]
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§ §  5510-5513 CIVIL CODE. Loan. 

§ 5510. Legal rate seven per cent. Interest for any legal indebtedness
shall be at the rate of seven per cent per annum, unless a different rate is 
contracted for in writing and all contracts shall bear the same rate of interest 
after they become due as before, unless it clearly appears therefrom that 
such was not the intention of the parties. [ 1890, ch. 184, § 1 ;  1893, ch. 131, 
§ 1 ;  R. C. 1899, § 4063. ]

§ 5511. Usury defined. No person, firm,  company or corporation shall
directly or indirectly take, or receive, or agree to take or recive in money, goods 
or things in action or in any other way any greater sum or any greater 
value for the loan or forbearance of money, goods or things in action than 
twelve per cent per annum ; and in the computation of interest the same 
shall not be compounded. Any violation of this section shall be deemed 
usury ; provided, that any contract to pay interest not usurious on interest 
overdue shall not be deemed usury. [ 1890, ch. 1 84, § 2 ;  1 893, ch. 131,  § 2 ;
R. C. 1899, § 4064. ]

Usu rious contract : interest can not be recovered. I l legal Interest paid, when a
counter cla im .  Wood v. Cuthbertson,  3 Dak. 328, 21 N.  W. 3 .

The  taking of a note for  a greater amount than actually paid on Joan ts  usury.
Bui ld ing and Joan association exempt. Vermont Loan & Trust Co. v. Whlthed, 2
N. D. 82, 49 N. W. 318.

Usury what constituted under law 1 890. Folsom v. Kilbourne, 5 N. D. 40'2, 67
N. W. 291 ; Bank v. Lemke, 3 N. D. 154, 54 N. W. 919. 

Action to recover. Hanson v .  Bank, 6 N. D. 212, 69 N. W. 202. 
City warrants draw interest after presentation and refusal of payment. Free

man v. Huron , 10 S. D. 368, 73 N. W. 260. 
Seven per cent rate of in terest un less contract to pay more ls in writing duly 

signed. Tucker v.  Randall ,  10 S .  D. 681 ,  74 N. W.  1 036. 
Interest may be charged on accounts stated monthly and agreed to. McCulsh 

V. Smail ,  13 s. D. 397, 83 N. w. 426.

§ 5512. Interest taken in advance. The interest which would become due
at the end of the term for ,\'hich a loan is made,  not exceeding ninety days ' 
interest in all ,  may be drdncted from the loan in advance if the parties thus 
agree. [ Civ. C. 1877, § 1099 ; R. C. 1895, § 4065. ] 

§ 5513. Penalty for usury. The taking, receiving, reservin g  or charging
a rate of interest greater than is allowed by section 5510, when knowingly 
done,  shall be deemed a forfeiture of the entire inte rest which the note, bill 
or other evidence of debt carries with it or which has been agreed to be 
paid thereon. In case the greater rate of interest has been paid , the person 
by whom it has been paid, or his legal representatives, may recover back 
in an action .for that purpose twice the amount of interest thus paid from the 
person taking or receiving the sam e ; provided, that such action is com
menced within two years from the time the usurious transaction occurred. 
[ Civ. C. 1877 ,  § l l00 ; 1887 ,  ch .  207 . § 1 ;  1893 , ch.  131 ,  § 3 ;  R. C. 1895, § 4066. ] 

One seeking relief aga inst usurious contract ls confined to statutory remedy. 
Rob inson v. McKinney, 4 Dak. 290, 29 N. W. 658. 

Where mortgage is gi ven to include one then existing and which bore lower 
rate of interest contract held not usurious .  Hodgson v. Davis, 6 Dak. 21, 50 N. W. 
478. 

Contract construed and declared usurious. Wood v. Cuthberston, 6 Dak. 328, 
21 N. W. 3. 

Repeal of usury laws does not affect transactions had before repeal. Bank v. 
Lemke ,  3 N. D .  1 54,  54 N. W. 919. 

Right to recover usury paid ls personal to the borrower. One of two Joint 
makers cannot recover.  Executrix can not recover usury not paid by decedent. 
Lealos v. Bank ,  9 N. D. GO, 81 N. W. ti6 : Cahn v. Bank, 1 S. D. 237, 40 N. W. 185. 

Recover double amount of a l l  interest paid and not merely the excess over

lawfu l  rate. Waldner v. Bowden State Bank , 13 N. D. 604, 102 N. W. 169. 
Plea of usury can not be interposed against mortgage by one who merely buya 

equ i ty of redemption.  Hi l l  v. Alliance Bui lding Co. , 6 S. D. IGO, 60 N. W. 7G2. 
Usurious inte rest paid more than three years before commencement of action 

cannot be recovered . Wi l son v. Selb ie ,  i 5. D. 494, 64 N. W. 537. 
Usury must  have been act ually paid before suit for recovery can be Instituted. 

Davey v. Bank ,  8 S. D. 214 ,  06 N. W. 122. 
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Htring CIVIL CODE. §§ 5514-5523

Usury cannot be set up as defense in foreclosure proceedings by advertisement 
after sale. N. W. M. & T. Co. v .  Bradley, 9 S.  D. 495, 70 N. W. 648. 

Usury must be pleaded specially to be of avail .  Yankton Building & Loan Ass'n. 
v. Dowllng, 10 S. D. 540, 74 N.  W. 436.

See annotation to section 5511.

§ 5514. Judgments bear seven per cent. Interest is payable on judgments
recovered in the courts of this state at the rate of seven per cent per annum, 
and no greater rate, but such interest must not be compounded in any 
manner or form. [Civ. C. 1877, § 1101 ; R. C. 1899, § 4067. )  

§ 5515. Same rate before and after breach. Any legal rate of interest
stipulated by a contract remains chargeable  after a breach thereof, as before , 
until the contract is superseded by a verdict or other new obligation. [ Civ. 
C. 1877, § 1102 ; R. C. 1899, § 4068. ]

C H A P T E R  5 1 .

HIRING. 

ARTICLE 1 .-H r nn- o  I N  GEK ERAL. 

§ 5516. De1lned. Hiring is a contract by which one gives to another the
temporary possession and use of property, other than money, for reward and 
the latter agrees to return the same to the former at a future time. [ Civ. 
C. 1877, § 1103 ; R. C. 1899, § 4069 . )

Contract to  work farm on  shares not  one of hire but in nature of adventure . On
breach measure of  dam age i s  value of share of crop. B owers v .  Graves & Vinton
Co. , 8 S. D. 385, 66 N. W. 931 .

§ 5517. Products belong to hirer. The products of a thing hired during
the hiring belong to the hirer. [ Civ. C. 1877, § 1 104 ; R. C. 1899, § 4070. ) 

§ IS518. Quiet possession. An agreement to let upon hire binds the letter
to secure to the hirer the quiet possession of the thing hired during the term 
of the hiring against all persons lawfully claiming the same .  [ Civ. C. 1877, 
§ 1105 ; R. C. 1899, § 4071 . )

§ 5519. Ordinary care. The h irer o f  a thing must use ordinary care for
its preservation in safety and in good condition. [ Civ. C. 1877, § 1106 ; R. C. 
1899, § 4072. ) 

§ ISIS20. Repair injuries. The hirer of a thing must repair all deteriora
tions or injuries thereto occasioned by his ordinary negl i gence .  [Civ. C. 
1877, § 1107 : R. C. 1899, § 4073 . J  

§ 5521. Use only for purpose let. When a th ing i s  let for a parti cular
purpose the hirer must not use it for a ny other purpose ; and if he does the 
letter may hold him responsible for its safety during such use in all events 
or may treat the contract as thereby rescinded. [ Civ. C. 1 877 ,  § 1108 ; R. C. 
1899, § 4074.) 

§ IS522. When letter may terminate hiring. The letter of a thing may
terminate the hiring and rec l aim the thing before the end of the term agreed 
upon : 

1. When the hirer uses or permits a use of the thing hired in a manner
contrary to the agreement of the parties ; or, 

2. When the hirer does not within a reasonable time after request make
such repairs as he is bound to make. [ Civ. C. 1877, § 1109 ; R. C .  1899, 
§ 4075.]

§ 5523. When hirer may terminate. The hirer of a thin g may terminate
the hiring before the end of the term agreed upon : 

1. When the letter does not within a reasonable time after request fulfill
his obligations, if any, as to plac ing and securing the hirer in the quiet pos
Be88ion of the thing hired , or putting it into a good condition, or repairing ;  or, 
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§ §  5524-5531 CI VIL CODE. Hiring. 

2. When the greater part of the thing hired or that part, which was and
which the letter had at the time of the hiring reason to believe was the 
material inducement to the hirer to enter into the contract, perishes from 
any other cause than the ordinary negligence of the hirer. [Civ. C. 1877, 
§ 1110 ; R. C. 1899, § 4076. )

§ 6524. When hiring terminated. The hiring of a thing terminates :
1. At the end of the term agreed upon.
2. By the mutual consent of the parties.
3. By the hirer acquiring a title to the thing hired superior to that of the

letter ; or, 
4. By the destruction of the thing hired. [ Civ. C. 1877, § 1111 ; R. C.

1899, § 4077 . )  
§ 5525. When terminated by death. If  the  hiring of a thing is  terminable

at the pleasure of one of the parties it is terminated by notice to the other 
of his death or incapacity to contract. In other cases it is not 
terminated thereby. [ Civ. C. 1877, § 1112 ; R. C. 1899, § 4078. ) 

§ 5526. Proportionate hire paid, when. When the hiring of a thing is
terminated before the time originally agreed upon the hirer must pay the 
due proportion of the hire for such use as he has actually made of the thing, 
unless such use is merely nominal and of no benefit to him. [Civ. C. 1877, 
§ 1113 ; R. C. 1899, § 4079 . ]

ARTI CLE 2.-HIRING O F  R E A L  PROPERTY. 

§ 5527. Obligations of lessor of dwelling. The lessor of a building in
tended for the occupation of human bein gs must in the absence of an agree
ment to the contrary put it into condition fit for such occupation and repair 
all subsequent dilapidations thereof, except that the lessee must repair all 
deteriorations or injuries thereto occasioned by his ordinary negligence. 
[ Civ. C. 1877, § 1114 ; R. C. 1899, § 4080 . ]  

Cellar and firs t  story of  bui ld ing in store block not  embraced in section. 
Edmison v. Asleson , 4 Dak. 145 , 27 N. W. 82. 

§ 6528. When lessee may repair or vacate. If within a reasonable time
after notice to the lessor of dilapidations which he ought to repair he neglects 
to do so the lessee may repair the same himself and deduct the expense of 
such repairs from the rent, or otherwise recover it from the lessor ; or the 
lessee may vacate the premises, i n  which case he shall be  discharged from 
further payment of rent or performance of other conditions. [ Civ. C. 1877, 
§ 1115 ; R. C. 1899, § 4081 . ]

Sewer connection not included in "repairs," "di lapidation" or  "deterioration" on 
original improvement. Torrson v. Walla, 1 1  N. D. 481, 92 N. W. 834. 

Parol proof of notice of condition of bu ilding sufficient. Prior v. Sanborn Co., 
12 S .  D. 86, 80 N. W. 169. 

§ 5529. Hiring of realty presumed for one year. A hiring of real prop
erty, other than lodgings,  in places where there is no usage on the subject 
is presumed to be for one year from its commencement, unless otherwise 
expressed in the hiring. [ Civ. C. 1877,  § 1116 ; R. C. 1899, § 4082. ] 

§ 5530. Of lodgings for rent term. A hiring  of lodgings for an unspecified
term is presumed to have been made for such length of time as the parties 
adopt for the estimation of the rent. Thus a hiring at a weekly rate of 
rent is presumed to be for one week. In the absence of any agreement 
respecting the len gth of time of the rent the hiring is presumed to be 
monthly. [ Civ. C .  1877,  § 1117 ; R. C. 1899, § 4083. ]  

§ 5531 . When hiring presumed renewed. If a lessee o f  real property
remains i n  possession thereof after the expiration of the hiring and the 
lessor accepts rent  from him the parties are presumed to have renewed the 
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Biting. CIV IL CODE. §§ 5532-5537

hiring on the same terms and for the same time, not exceeding one year. 
[ Civ. C. 1877, § 1118 ; R. C. 1899, § 4084. ] 

Acceptance of rent after term expires renews lease. Field v.  Mott, 9 N. D. 021 , 
84 N. W. 555. 

Demand for payment of past due rent  after demand for possession does not 
renew lease. Banbury v. Sherln , 4 S.  D. 88, 55 N. W. 723. 

One holding over after termination of lease liable for rent ; the words "guess he 
would have to give up the house ,"  not su fficient notice. Hunter v.  Karcher, 8 S.  D.  
M4, 67 N.  W. 621. 

§ 5rs32. Same when no term originally specified. A hiring of real property
for a term not specified by the parties is deemed to be renewed as stated 
in the last section at the end of the term implied by law, unless one of the 
parties gives notice to the other of his intention to terminate the same, at 
least as long before the expiration thereof as the term of the hiring itself, not 
exceeding one month. [Civ. C. 1877, § 1119 ; R.  C. 1899, § 4085. ]  

§ M33. Rents, when payable. When there i s  n o  contract o r  usage to
the contrary the rent of a gricultural and wild lands is payable yearly at 
the end of each year. Rents of lodgings are payable monthly at the end of 
each month. Other rents are payable quarterly at the end of each quarter 
from the time the hiring takes effect. The rent for a hiring shorter than 
the periods herein specified is payable at the termination of the hiring. 
[Civ. C. 1877, § 1120 ; R. C. 1899, § 4086 . ]  

§ 5534. Notice of adverse proceedings. Every tenant who receives notice
of any proceeding to recover the real property occupied by him, or the 
possession thereof, must immediately inform his landlord of the same and 
also deliver to the landlord the notice, if in writing, and is responsible to 
the landlord for all damages which he may sustain by reason of any omission 
to inform him of the notice or to deliver it to him if in writing. The 
attornment of a- tenant to a stranger is  void, unless it is made with the consent 
of the landlord or in consequence of a judgment of a court of competent 
jurisdiction. [Civ. C. 1877, § 1 121 ; R. C. 1899, § 4087 . ]  

§ 5535. Double letting of room prohibited. One who hires part of a room
for a dwelling is entitled to the whole of the room, notwithstanding any 
agreement to the contrary ; and if a landlord lets a room as a dwell ing for 
more than one family, the person to whom he first lets any part of it is  entitled 
to the possession of the whole room for the term agreed upon and every 
tenant in the building under the same landlord is relieved from all obligation 
to pay rent to him while such double letting of any room continues. [ Civ. C. 
1877, § 1122 ; R. C. 1899, § 4088. ]  

§ 5536. Written notice before removal of property. Any person, firm ,
association or corporation occupying premises under a written lease, who 
fraudulently and clandestinely removes his or their goods, chattel s  or personal 
property from any leased or demised premises without first giving due notice 
to the landlord, his agent, or duly authorized attorney, shall be deemed 
guilty of a misdemeanor. Any person, firm , association or corporation found 
guilty of a misdemeanor as provided in  this section shall be punishable by 
a fine of not less than twenty dollars nor more than two hundred dollars, 
or by imprisonment in the county jail not less than ten days nor more than 
ninety days, or by both such fine and imprisonment. [ 1903, ch. 118 . ] 

ARTICLE 3.-H IR r n G  OF PERSO"'AL PnoPERTY. 

§ G537. Obligations of letter of personalty. One who lets personal prop
erty must deliver it to the hirer, secure his quiet enjoyment thereof against 
all lawful claimants, put it into a condition fit for the purpose for which 
he lets it and repair all deteriorations thereof not occasioned by the faul t  
of  the hirer and not the natural result of i ts  use .  [ Civ.  C. 1877, § 1123 :
R. C. 1899, § 4089.]
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§ '  553 -5544 CIVIL CODE. Service. 

§ 5538. Hirer bears ordinary expenses. A hirer of personal property
must bear a l l  such expenses concerning it as might natural ly be foreseen to 
attend it during its use by him. All other expenses must be borne by the 
letter. [ Civ. C. 1877, § 1124 ; R. C.  1899, § 4090. ] 

§ 5539. Rights when section 5536 not complied with. If a letter fails
to fulfill his obligations as prescribed by section 5536, the hirer after giving 
him notice to do so, if such notice can conveniently be given, may expend 
any reasonable amount necessary to make good the letter 's default and may 
recover such amount from him. [ Civ. C . 1877,  § 1125 ; R. C. 1899, § 4091. ]  

§ 5540. Return of thing hired. At the expiration o f  the term for which
personal property is hired the hirer must return it to the letter at the place 
contemplated by the parties at the time of hiring, or if no particular place 
was so contemplated by them , at the place at which it was at that time. 
(Civ. C. 1877, § 1126 ; R. C. 1899, § 4092. ] 

§ 5541 . Charter party. The contract by which a ship is let is termed
a charter party. By it the owner may either let the capacity or burden of 
the ship ,  continuing the employment of the owner 's master, crew and equip
ments, or may surrender the entire ship to the charterer, who then provides 
them himself. The master or part owner may be a charterer. [Civ. C. 1877, 
§ 1127 ; R. C. 1 1899, § 4093. ]

C H A P T E R  5 2 .

SERVICE. 
ARTICI,E 1 .-DI!lFINITION OF E l\I PT,OY l\l ENT. 

§ 5542. Employment defined. The contract of employment is a contract
by which one, who is called the employer, engages another, who is called the 
employe, to do something for the benefit of the employer or a third person. 
[ Civ. C. 1877, § 1128 ; R. C. 1899, § 4094. ] 

Injunction restraining fulfil lment of contract excuses contractor. Burkhardt v. 
School Townsh ip,  9 S. D. 31 5 ,  69 N. W. 16. 

ARTICLE 2.-OBLIGATI O:SS OF THE E M PLOYER. 

§ 6543. Indemnity to employe. An employer must indemnify his employe
except as prescribed i n  the next section for all that he necessarily expends 
or loses in direct consequence of the discharge of his duties as such or of 
his obedience to the directions of the employer, even though unlawful, 
unless the employe at the time of obeying such directions believed them to 
be unlawful. [ Civ. C. 1877, § 1129 ; R. C. 1899, § 4095. ] 

§ 5544. Ordinary risks. Co-employes. An employer is not bound to
indemnify his employe for losses suffered by the latter in consequence of 
the ordinary risks of the business in which he is employed, nor in consequence 
of the negligence of another person employed by the same employer in the 
same general business, unless he has neglected to use ordinary care in the 
selection of the culpable employe. [ Civ. C. 1877, § 1 130 ; R. C. 1899, § 4096. ] 

Servant risks ordinary dangers of employment. Herbert v. N. P. Ry., 3 Dak. 38, 
13 N. W. 349. 

Who fel low servants depends upon character of work of employers. Ell v. N. P. 
Ry., 1 N. D. 336, 48 N. W. 222. 

Master must not only furn ish safe and proper machinery, but  must also place 
same under control of competent servants. Gates v. C. M. & St. P. Ry. ,  2 S. D. 422, 
50 N. W. 907 ; Gates v. C. M. & St.  P. Ry . ,  4 S. D. 433 ; N. P. Ry. v. Herbert, 116 
U. S. 642, 57 N. W. 200. 

If employer has knowledge of some latent hazard which employe does not 
know he Is bound to notify servant thereof. Carlson v. Water Co . , 8 S. D. 47, 65 N. 
w. 419.

Ordinary r i sks,  McKeever v. Homestake Mining Co., 10 S.  D .  599, 74 N. W. 1053.
Conductor and brakeman are fellow servants. N. P. Ry. v. Hogan, 63 Fed. 102.
Note : -The annotat ions under th i s  section relating lo railroad employee should

ha\·e been under  sect ion 4400. 
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Serdce. CIV IL CODE.  §§ 5545-5553

§ 6545. Employer's negligence. An employer must in all cases indemnify
his employe for losses caused by the former 's want of ordinary care. [ Civ. C. 
1877, § 1131 ; R. C. 1899, § 4097. ] 

ARTI CLE 3 .-OBLIGATIO:-iS OF THE E MPLOYE. 

§ 5646. Obligations of gratuitous employe. One who without considera
tion undertakes to do a service for another is not bound to perform the same 
but if he actually enters upon its performance he must use at least slight
care and diligence therein . [ Civ. C. 1877 , § 1 132 ; R. C. 1899, § 4098. ] 

One performing services for state where no provision has been made for 
payment can not ma intain action against state. Harris v. State, 9 S.  D. 453, 69 N. 
w. 825.

§ 6547. Same. One who by his o,vn special request induces another to
intrust him with the performance of a service must perform the same fully. 
In other cases one who undertakes a gratuitous service may relinquish it 
at any time. [Civ. C. 1877, § 1133 ; R. C. 1899, § 4099. ] 

§ 5648. Same. Power of attorney. A gratuitous employe who accepts
a written power of attorney must act under it so long as it remains in force,  
or until he gives notice to his employer that he will not do so. [ Civ. C. 1877, 
§ 1134 ; R. C. 1899, § 4100. ]

§ 6549. Duties of employe for reward. One who for a good consideration
agrees to serve another must perform the service and must use ordinary care 
and diligence therein so long as he is thus employed. [ Civ. C. 1877, § 1135 ; 
R. C. 1899, § 4101.]

Morris v. Union National Bank, 13 S.  D.  329, 83 N. W. 232. 
Bank bound to exerci se reasonable degree of skill only in making collections. 

Morris v. Union National Bank,  13 S.  D. 329 ,  83 N. W. 252.  

§ 6650. Employe for his own benefit. One who is employed at his own
request to do that which is more for his own advantage than for that of 
his employer must use great care and diligence therein to protect the interests 
of the latter. [Civ. C. 1877, § 1136 ; R. C. 1899, § 4102. ] 

§ 661S1. Contract for personal services. Two years . A contract to render
personal service, other than a contract of apprenticeship, as provided in 
the chapter on master and servant, cannot be enforced against the employe 
beyond the term of two years from the commencement of service under it, 
but if the employe voluntarily continues his services under it beyond that 
time the contract may be referred to as affording a presumptive measure of 
the compensation. [ Civ. C. 1877, § 1137 ; R. C. 1899, § 4103 . ]  

§ 6662. Must obey employer. An employe must substantially comply
with all the directions of his employer concerning the service on which he 
is engaged, even though contrary to the provisions of this and the two 
succeeding chapters, except when such obedience is impossible or unlawful ,  
or would impose new and unreasonable burdens npon the employe, or in case 
of an emergency, which , according to the best information which the employe 
can with reasonable diligence obtain the employer did not contemplate, in 
which he cannot with reasonable diligence be consulted and in which non
compliance is judged by the employe in good faith and in the exercise of 
reasonable discretion to be absolutely necessary for the protection of the 
employer 's interest. In all such cases the employe must conform as nearly 
to the directions of his employer as may be reasonably practicable, and most
for the interest of the latter. [ Civ. C. 1877, § 1138 ; R. C. 1899, § 4104. ] 

§ 6653. Conform to usage. An employe must perform his service in con
formity to the usage of the place of performance,  unless otherwise directed 
by his employer, or unless it is impract icable, or manifestly injurious to his 
employer to do so. [ Civ. C. 1877, § 1 139 ; R. C. 1899, § 4105. ] 
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§ §  5554--5564 CIVIL CODE. Service. 

§ 6654. Reasonable skill. An employe is bound to exercise a reasonable
degree of skill, unless his employer has notice before employing him of his 
want of skill. [Civ. C. 1877, § 1 140 ; R. C. 1899, § 4106. ] 

§ 6666. Use all skill possessed. An employe is bound to use such skill
as he possesses so far as the same is req11ired for the service specified. 
[Civ. C. 1877, § 1141 ; R. C. 1899, § 4107 . ]  

§ 6666. What belongs to  employer. Everything which an employe 
acquires by virtue of his employment, except the compensation, if any, which 
is due to him from his employer, belongs to the latter, whether acquired. 
lawfully or unlawfully, or during or after the expiration of the term of 
his employment. [ Civ. C. 1877, § 1142 ; R. C. 1899, § 4108. ) 

§ 6657. Account to employer. An employe must on demand render to his
employer just accounts of all his transactions in the course of his services 
as often as may be reasonable and must without demand give prompt notice 
to his employer of everything which he receives for his account. [Civ. C. 
1877, § 1143 ; R. C. 1899, § 4109. ] 

§ 5658. Not to deliver without demand. An employe, who receives any
thing on account of his employer in any capacity other than that of a mere 
servant, is not bound to deliver it to him unti l  demanded, and is not at 
liberty to send it to him from a distance without demand in any mode 
involving greater risk than its retention by the employe himself. [Civ. C. 
1877, § 1144 ; R. C. 1899, § 4110. ] 

§ 6559. Employer 's business to receive preference. An employe who has
any business to transact on his own account similar to that intrusted to him 
by his employer must always give the latter the preference. If entrusted 
with similar affairs by different employers, he must give them preference 
according to their relative urgency, or, other things being equal, according 
to the order in which they were committed to him. [ Civ. C. 1877, § 1145 ; 
R. C. 1899, § 4111 . ]

Preference mus t  be  given to  accounts accepted for collection over claims owned
by agent against same party. Bank v. Red River Bank, 8 N. D. 882, 79 N. W. 859.

§ 5560. Ordinary care in selecting substitute. An employe who is
expressly authorized to employ a substitute is liable to his principal only 
for want of ordinary care in bis selection. The substitute is directly respon
sible to the principal. [Civ. C. 1877, § 1146 ; R. C. 1899, § 4112. ] 

§ 6561 . Liability for culpable negligence. An employe who is guilty of
a culpable degree of negligence is liable to his employer for the damage 
thereby caused to the latter ; and the employer is liable to him if the service 
is not gratuitous for the value of such services only as are properly rendered. 
[ Civ. C. 1877, § 1147 ; R. C. 1899, § 4113 . ]  

§ 5562. When surviving employe to  act. When service is to  be  rendered
by two or more persons jointly and one of them dies, the survivor must 
act alone if the service to be rendered is such as he can rightly perform 
without the aid of the deceased person, but not otherwise. [Civ. C. 1877, 
§ 1148 ; R. c. 1899, § 4114. ]

§ 6563. Confidential employments. The obligations peculiar to confiden
tial employments are defined in chapters 60 and 61. [Civ. C. 1877, § 1149 ; 
R. C. 1899, § 4115. ]

ARTICLE 4 .-TER :11 INATION OF E M PLOYM ENT. 

§ 5564. What terminates employment. Every employment in which the
power of the employe is not coupled with an interest in its subject is 
terminated by notice to him of : 

l . The death of the employer ; or,
2 . His legal incapacity to contract.
Every employment is terminated :
l .  By the expiration of its appointed term .
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2. By the extinction of its subject.
3. By the death of the employe ; or,
4. By his legal incapacity to act as such. [ Civ. C. 1877, § 1150 ; R. C.

1899, § 4116.]  
§ 5566. Continua.nee in certain cases. An employe, unless the term of

his service has expired or unless he has a right to discontinue it at any time 
without notice, must continue his service after notice of the death or 
incapacity of his employer, so far as is necessary to protect from serious 
injury the interests of the employer 's successor in interest, until a reasonable 
time after notice of the facts has been communicated to such successor. The 
successor must compensate the employe for such service according to the 
terms of the contract of employment. [ Civ. C. 1877, § 1151 ; R. C. 1899, 
§ 4117. ]

§ 6666. At will on notice. An employment, having no specified term, may
be terminated at the will of either party on notice to the other, except when 
otherwise provided by this chapter. [Civ. C. 1877, § 1152 ; R. C. 1899, § 4118. ) 

§ 5667. For willful breach of duty or incapacity. An employment, even
for a specifted term, may be terminated at any time by the employer in case 
of any willful breach of duty by the employe in the course of his employment 
or in case of his habitual neglect of his duty or continued incapacity to 
perform it. [Civ. C. 1877, § 1153 ; R. C. 1899, § 4119. ] 

§ 5568. For breach of employer 's obligations. Any employment, even for
a specifted term, may be terminated by the employe at any time in case of 
any willful or permanent breach of the obli gations of his employer to him as 
an employe. [ Civ. C. 1877, § 1154 ; R. C. 1899, § 4120 . ]  

§ 5669. Compensation when dismissed for cause. An employe dismissed
by his employer for good cause is not entitled to any compensation for 
services rendered since the last day upon which a payment became due to 
him under the contract. [Civ. C. 1877, § 1155 ; R. C. 1899, § 4121 . )  

§ 6670. Compensation when employe quits for cause. An employe who
quits the service of his employer for good cause is entitled to such proportion 
of the compensation which would become due in case of full performance,  
as the services which he has already rendered bear to the services which he 
was to render as full performance. [Civ. C. 1877,  § 1156 ; R. C.  1899,  § 4122. ) 

Employer terminating special contract ls liable for work done and material 
furnished. Caldwell v .  Myers, 2 S .  D .  506, 51 N. W. 210. 

Servant quitting for cause may recover on quantum merult. Bedow v. Tonkin, 
5 S. D. 432, 59 N. W. 222 ; McClel lan v. Harris, 7 S .  D. 447, 64 N. W. 522. 

Injunction restraining work excuses contractor. Burkhardt v. School Township, 
9 S. D. 315 ,  69 N. W. 16. 

C H A P T E R  5 3 .  

PARTICULAR EMPLOYMENTS. 

ARTICLE 1 .-MA STER AND SERYANT, 

§ 5571. Servant defined. A servant is one who is employed to render
personal service to his employer, otherwise than in pursuit of an independent 
calling, and who in such service remains entirely under the control and 
direction of the latter, who is called his master. [ Civ. C. 1877, § 1157 ; R. C. 
1899, § 4123. J 

Liability for servant's torts ; who are servants. Curtis v. Dinneen, 4 Dak.  2-15, 30 
N. W. 148. 

Part performance of contract for affre!ghtment wll l  entitle carrier  to full pay 
unless voluntarily accepted.  Braithwaite v. Power, 1 N. D. 455, 48 N. w. 354 . 

Allegations of complaint not denied by answer of amount agreed to be paid , Is 
admitted. Calkins v. Mining Co. , 5 S. D. 299, 58 N. W. 707.
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§ 5572. Hiring presumed to be for wage-term. A servant is presumed to
have been hired for such len gth of time as the parties adopt for the estimation 
of wages. A hirin g at a yearly rate is presumed to be for one year ; a hiring 
at a daily rate, for one day ; a hiring by piece work, for no specified term. 
[ Civ. C. 1877, § 1158 ; R. C. 1899, § 4124. ] 

§ 5573. Month presumed. In the absence of any agreement or custom
as to the rate or value of wages the term of service or the time of payment, 
a servant is presumed to be hired by the month at a monthly rate of reason
abl e wages, to be paid when the service is performed. [ Civ. C. 1877, § 1159 ; 
R. C. 1899, § 4125. ]

§ 5574. Renewal for same term and wages presumed. When after the
expiration of an agreement respecting the wages and the term of service 
the parties continue the relation of master and servant, they are presumed 
to have renewed the agreement for the same wages and term of service. 
[ Civ. C. 1877, § 1 160 ; R. C. 1899, § 4126. ] 

§ 5575. Time belongs to whom. 'rhe entire time of a domestic servant
belongs to the master and the time of other servants, to such extent as is 
.usual in the business in which they serve,  not exceeding in any ease ten
:hours in a day. [ Civ. C. 1877,  § 1 161 ; R. C. 1899,  § 4127 . ]  

§ 5576. Must account t o  master. A servant must deliver t o  his master,
as soon as with reasonable di l i gence he can find him, everything that he 
receives for his account without demand ; but he is not bound without orders 
from his master to send anything to him through another person. [Civ. C. 
1877, § 1162 ; R. C. 1899, § 4128. ] 

§ 5577. Causes for discharge. A m aster may discharge any servant, other
than an apprentice,  whether en gaged for a fixed term or not : 

1. If he is guilty of misconduct in the course of his service or of gross
immorality, though unconnected with the same ; or, 

2. If, being employed about the person of the master or in a confidential
position,  the m aster discovers that he has been guilty of misconduct before 
or after the commencement of his service of such a nature that if the master 
had known or contem plated it .  he would not have so employed him. [ Civ. C. 
1877, § 1 163 ; R. C. 1899, § 4129. ] 

,\RTI CLE 2 .-AGE�TS. 

§ 5578. Must not exceed authority. An agent must not exceed the limits
of his actual authority a s  defined by the chapters on agency. [Civ. C. 1877, 
§ 1 164 ; R. C. 1899,  § 4130. ] 

§ 5579. Keep principal informed. An agent must use ordinary diligence
to keep his principal informed of his acts in the course of the agency. 
[ Civ. C. 1877,  § 1165 ; R .  C. 1899 ,  § 4131 . )  

§ 5580. Duty as collector of negotiable instrument. A n  agent employed
to collect a negotiable instrument must collect it promptly and take all 
measures necessary to charge the parties thereto in case of its dishonor, and, 
if it is a bi l l  of exchange , must present it for acceptance with reasonable 
di ligence .  [ Civ. C. 1877,  § 1 166 ; R .  C. 1899, § 4132. ) 

§ 5581.  Responsibility of subagent. A mere agent of an agent is not
responsible as such to the principal of the latter. [ Civ. C. 1877, § 1167 ; 
R. c. 1 899, § 4-133 . ]  

.\RT I C LE 3.-FACTORS. 

§ 5582. Defined. A factor is an agent who in the pursuit o� an ind�
pendcnt ca l l i n g  is rm ployed hy another to sell property for lum and 1s 
vested by the l atter with the possession or control of the property or 
anthori ze

0

cl to rece ive payment  therefor from the pu rchaser. [ Civ. C. 1877, 
§ 1 168 : R. C'. 1 8!J9,  § 4134. ]
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§ IS583. Must obey instructions. Exception. A factor must obey the
instructions of his principal to the same extent as any other employe, not
withstanding any advances he may have made to his principal upon the 
property consigned to him except that, if the principal forbids him to sell 
at the market price, he may nevertheless sell for his reimbursement after 
giving to his principal reasonable notice of his intention to do so and of the 
time and place of sale and proceedin g in all respects as a pledgee. [ Civ. C. 
1877, § 1169 ; R. C. 1899, § 4135. ) 

§ oo84. Give 11811&1 credit. A factor may sell property consigned to him 
on such credit as is u sual, but, havin g once agreed with the purchaser upon 
the terms of credit, may not extend it. [ Civ. C. 1877, § 1 170 ; R. C.  1899, 
§ 4136. ]

§ 6585. Liability under guarantee commission. A factor who charges
his principal with a guarantee commission upon a sale thereby assumes 
absolutely to pay the price when it falls du e as if it was a debt of his own 
and not as a mere guarantor for the purchaser ; but he does not thereby 
assume any additional responsibility for the safety of his remittance of the 
proceeds. [Civ. C. 1877 , § 1 171 ; R. C. 1899, § 4137. ) 

§ 6586. Bow agreement to guarantee released. A factor who receives
property for sale under a general agreement or usage to guarantee the sale 
or the remittance of the proceeds cannot relieve himself from responsibility 
therefor without the consent of his principal. [ Civ. C. 1877, § 1 172 ; R. C.  
1899, § 4138. ) 

ARTICLE 4.-SII I P M ASTERS. 

§ 6587. Appointed by owner. The master of a ship is appointed by the
owner and holds during his pleasure . The word ' ' ship ' '  as used in this 
code shall be construed to mean any boat. vessel or structure fitted for 
navigation. [Civ. C. 1877; § 1173 ; R .  C. 1899,  § 4139. ) 

§ 6588. When master to be on board. The master of a ship is bound to
be always on board when enterin g or leaving  port. 'l'he word " port " as 
used in this code sha ll be construed to mean any place on a navigable river 
or lake where a vessel lands to receive or put off freight or passengers or 
for any other purpose and when a vessel has made a landing it  is sa id  to be 
in port. [Civ. C. 1877, § 1174 ; R. C. 1899,  § 4140. ) 

§ 5589. Taking pilot. Before leaving a port the master of a ship must
take a pilot on board and the n avigation of the vessel devolves on him. 
[ Civ. C. 1877, § 1175 ; R. C. 1899, § 4141 . )  

§ 6590. Power over seamen. The master o f  a ship may enforce the
obedience of the mate and crew to his lawful commands by confinement 
and other reasonabl e corporal punishment not prohibited by law, being 
responsible for the a buse of his power. [ Civ. C. 1877 ,  § 1 1 76 ; R. C.  1899, 
§ 4142. )

§ 5691. Power over passengers . The master of a ship may confine any
person on board durin g a voyage for wil l ful disobedience to his lawful 
command. [ Civ. C. 1877,  § 1177 ; R. C. 1899,  § 4143 . )  

§ 6592. May take private supplies. If during a voyage the ship 's supplies
fail the master with the advice of the officers may compel persons who have 
private supplies. on board to surrender them for the common want on payment 
of . their value or giving security therefor. [ Civ. C. 1877, § 1178 ; R. C. 
1899, § 4144.] 

·§ 6593. When may abandon ship. 'l'he m aster of a ship must uot abandon
it during the voyage without the advice of  the other officers. [ Civ. C. 1877,  
§ 1179 ; R. C.  1899, § 4145 . )

§ 6694. On abandonment must take away valuables. T h e  master o f  a
ship upon abandonin g it must carry with him so far as it is in his power 
the money and the most val uable of the goods on board under pena l ty of 
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being personally responsible. If the articles thus taken are lost from causes 
beyond his control he is exonerated from liability. [Civ. C. 1877, § 1180 ; 
R. C. 1899, § 4146.]

§ 5595. Ca.nnot trade on his own account. The master of a ship who
engages for a common profit on the cargo must not trade on his own account 
and if he does he must account to his employer for all profits thus made 
by him. [ Civ. C. 1877, § 1181 ; R. C. 1899, § 4147. ] 

§ 5596. Great care and diligence. The master of a ship must use great
care and diligence in the performance of his duties and is responsible for 
all damage occasioned by his negligence, however slight. [ Civ. C. 1877, 
§ 1182 ; R. C. 1899, § 4148. ]

§ 5597. Ohapter 63 applies. The authority and liability of the master
of a ship as an agent for the owners of the ship and cargo are regulated 
by chapter 63. [Civ. C. 1877, § 1183 ; R. C. 1899, § 4149.]  

ARTICLE 5.-?tfATES AND SEAMEN. 

§ 5598. Mate defined. 'fhe mate of a ship is the officer next in command
to the master. [Civ. C. 1 877, § 1184 ; R. C. 1899, § 4150.] 

§ 5599. Seamen defined. All persons employed in the navigation of a
ship or upon a voyage, other than the master and mate, are to be deemed 
seamen within the provisions of this code. [Civ. C. 1877, § 1185 ; R. C. 
1899, § 4151 . ]  

§ 5600. Engaged by master. Oause for discharge. The mate and seamen
of a ship are engaged by the master and may be discharged by him at any 
period of the voyage for willful and persistent disobedience or gross disquali
fication, but cannot otherwise be discharged before the termination of the 
voyage. [ Civ. C. 1877, § 1186 ; R. C. 1899, § 4152. ] 

§ 5601. Unseaworthy vessel. A mate or seamen is not bound to f?O on
a voyage in a ship that is not seaworthy ; and if there is reasonable doubt 
of its seaworthiness he may refuse to proceed until a proper survey has been 
had. [ Civ. C. 1877, § 1187 ; R. C. 1899, § 4153.]  

§ 5602. Agreement to abandon wages or lien void. A seaman cannot
by reason of any agreement be deprived of his lien upon the ship or of any 
remedy for the recovery of his wages to which he would otherwise have 
been entitled. Any stipulation by which he consents to abandon his right 
to wages in case of the loss of a ship or to abandon any right he may have 
or obtain in the nature of salvage is void. [Civ. C. 1877, § 1188 ; R. C. 
1899, § 4154. ] 

§ 5603. When special agreement of seamen is binding. No special agree
ment entered into by a seaman can impair any of his rights or add to 
any of his obligations as defined by law, unless he fully understands the 
effect of the agreement and receives a fair compensation therefor. [ Civ. C. 
1877, § 1189 ; R. C. 1899, § 4155. ] 

§ 6604. When wages due. Except as hereinafter '})rovided the wages of
seamen are due when and so far only as freightage is earned, unless the loss 
of freightage is owing to the fault of the owner or master. [ Civ. C. 1877, 
§ 1190 ; R. C. 1899, § 4156.]

§ 5605. When wages begin. The right of a mate or seaman to wages and
provisions begins either from the time he begins work, or from the time speci
fied in the agreement for his beginning work, or from his presence on board. 
whichever first happens. [Civ. C. 1877, § 1191 ; R. C. 1899, § 4157. ] 

§ 15606. Wages when voyage broken up. When a voyage is broken up
before departure of the ship, the seaman must be paid for the time they have 
served and may retain for their indemnity such advances as they have re
ceived. [ Civ. C. 1877, § 1192 ; R. C. 1899, § 4158. ] 

§ 5607. Full wages when wrongfully discharged. When a mate or sea
man is wrongfully discharged or is driven to leave the ship by the cruelty
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of the master on the voyage, it i s  then ended with respect to him and he 
may thereupon recover his full wages. [ Civ. C. 1877, § 1 193 ; R. C. 1899 , 
§ 4159. ]

§ 0008. Wages after loss or wreck. In case of loss or wreck of the ship
a seaman is entitled to his wages up to the t ime of the loss or wreck, 
whether freightage has been earned or not, if he exerts himself to the ut
most to save the ship, cargo and stores. [ Civ. C. 1877, § 1194 ; 1899, § 4160. ] 

§ 6609. Oertfflcate of master, evidence. A certificate from the master
or chief surviving officer of a ship to the effect that a seaman exerted himself 
to the utmost to save the ship, cargo and stores i s  presumptive evidence of 
the fact. [Civ. C. 1877, § 1195 ; R. C. 1899, § 4161 . )  

§ 0010. Wages when disabled without fault. When a mate o r  seaman
is prevented from rendering serYice by illness or injury, incurred without his 
fault, in the discharge of his duty on the voyage or by being wrongfully 
discharged, or by a capture of the ship he is entitled to wages notwithstand
ing. [Civ. C. 1877, § 11 96 ; R. C. 18!J9, § 4162. ) 

§ 0011. Expenses of sickness borne by ship. If a mate or seaman becomes
sick or disabled du ring the voyage ·without his fault, the expenses of furnish
ing him with suitable medical advice ,  medicine, attendance and other pro
visions for his wants must be borne by the ship until the c lose of the voyage. 
[Civ. C. 1877, § 1197 ; R. C. 1899,  § 4163. ) 

§ 0012. Wages to time of death. If a mate or seaman dies during the
voyage, his personal  representatives are entitled to his wages to the _time 
of his death; if he would have been entitled to them had he lived to the end of 
the voyage. [Civ. C. 1877 , § 1 198 ; R .  C. 1899 , § 4164. ) 

§ 0013. Desertion, etc. ,  forfeits wages. Desertion of the ship without
cause, or a justifiable discharge by the master durin g  the voyage for mis
conduct, or a theft of any part of the cargo or appurtenances of the ship, 
or a willful injury thereto or  to the ship forfeits all wages due for the voyage 
to a mate or seaman thus in fault. [ Civ. C. 1877,  § 1199 ; R. C. 1899,  § 4165 . ]  

§ 0014. Cannot ship goods. A mate or  seaman may not  under any pre
text ship goods on his own account without permission from the master. 
[ Civ. C. 1877, § 1200 ; R. C. 1899,  § 4166 . ]  

§ 0015. Embezzlement or  injury made good. I f  any part of the  cargo
or appurtenances of a ship is embezzled or injured by the mate or a seaman, 
the offender, or if it i s  not known which is the offender, al l  those of whom 
negligence or fault may be presumed must make good the loss. [Civ. C. 
1877, § 1201 ; R. C . 1899, § 4167. ) 

§ 0016. Further regulations. The shipment of officers and seamen and
their rights and duties are further regulated by law. [C iv. C . 1877, § 1202 ; 
R. C. 1899, § 4168. ]

ARTI CLE G .- R H IP'S �L\:-IAGERS.  

§ 0017. Defined. The general agent for the o,vncrs in respect to the care
of a ship and freight is cal led the manager ; if he is a part owner he is also 
called the managing owner. [Civ .  C. 1877 ,  § 1203 ; R. C. 1899, § 4169 . ]  

§ 0018. Duties of. Unless otherwise d irected,  i t  i s  the duty of the manager
of a ship to provide for the complete seaworthiness of the ship ; to  take care 
of it in port ; to see that it i s  provided with neressary papers, wi th a proper 
master, mate and crew and supplies of provisions and stores. [Civ. C. 1877, 
§ 1204 ; R. C. 1899, § 4170. ]

§ 0019. llrlanaging owner. A managing owner i s  presumed to have no
right to compensation for his own services. [Civ. C. 1877, § 1205 ; R .  C. 1899, 
§ 4171. ]
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C H A P T E R  5 4 .

SERVICE WITHOUT E�IPLOYM:ENT. 

§ 5620. No compensation. Expenses allowed. One who officiously and
without consent of the real or apparent owner of a thing takes it into his 
possession for the purpose of rendering a service about it must complete 
such service and use ordinary care, diligence and reasonable skill about the 
same. He is not entitl ed to any compensation for his service or expenses, 
except that he may deduct actual and necessary expenses incurred by him 
about such service from any profits which his service has caused the thing 
to acquire for its owner and must account to the owner for the residue. 
[ Civ. C. 1877, § 1206 ; R. C. 1899, § 4172. ) 

§ 5621. Salvage. Any person other than the master, mate or seaman
thereof who rescues a ship, her appurtenances or cargo from danger is 
entitled to a reasonable compensation therefor, to be paid out of the prop
erty saved. He has lien for such claim which is regulated by chapters 74 
and 87. [Civ. C. 1 877, § 1207 ; R. C.  1899, § 4173. ] 

C H A P T E R  5 5 .

CARRIAGE IN GENERAL. 

§ 5622. Contract for defined. The contract of carriage is a contract for the
conveyance of property, persons or messages from one place to another. [ Civ. 
C. 1877, § 1208 ; R .  C. 1899, § 4174. )

§ 5623. Classified. Carriage is either :
1 .  Inland ; or,
2 . Marine. [ Civ. C. 1877, § 1 209 ; R. C. 1899, § 4175 . ]
§ 5624. Classes defined. Carriers upon the ocean, upon arms of  the sea,

upon the great lakes or such other navigab le  waters or rivers as are within 
the admira lty jurisdiction of the United States are marine carriers. All others 
are inland carriers. [ Civ .  C. 1877 , § 1210 ; R. C. 1899, § 4176 . ]  

§ 5625. Caniers by sea. Rights and duties peculiar to carriers by sea are
defined by acts of congress. [ Civ .  C' .  1877, § 1211 ; R. C. 1899, § 4177.] 

§ 5626. Caniers without reward. Carriers without reward are subject
to the same rules as employes without reward, except so far as is otherwise 
provided by the following chapters on carriage. [ Civ. C. 1877, § 1212 ; 
R. C. 1899, § 4178. ]

§ 5627. Same. Must complete carnage. A carrier without reward, who
has begun to perform his undertaking, must complete it in like manner 
as  if he  had received a rcwa ril . unless he restores the person or thing carried 
to as favorable a position as before he commenced the carriage . [Civ. C. 1877, 
§ 1 21 3 ; R. C. 1899, § 4179. ]
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C H A P T E R  5 6 .  

CARRIAGE OF PERSONS. 

ARTICLE 1 .-GRATUITOUS CARRIAGE OF PERSONS. 

§ M28. :Must use ordinary care. A carrier of persons without reward
must use ordinary care and diligence for their safe carriage. [ Civ. C. 1877 ,  
§ 1214 ; R.  C .  1899, § 4180. ]

ARTICLE 2 .-CARRIAGE FOR R�,W ARD. 

§ 5629. Utmost care and diligence. A carrier of persons for reward
must use the utmost care and dil igence for their safe carriage, must provide 
everything necessa ry for that purpose and must exercise to that end a 
reasonable degree of skill . [ Civ. C. 1877, § 1215 ; R. C. 1899, § 4181 . ]  

§ 6630. :Must use safe vehicles. A carrier o f  persons for reward i s  bound
to provide vehicles safe and fit for the purposes to which they are put , and 
is not excused for default in this respect by any degree of care. [ Civ. C. 1877, 
§ 1216 ; R. C. 1899, § 4182. ]

§ 6631. :Must not overload. A carrier of persons for reward must not over
crowd or overload his vehicles. [ Civ. C. 1877,  § 1217 ; R. C. 1899, § 4183. ] 

§ 6632. Treatment of passengers. A carrier of persons for reward must
give to passengers a l l  such accommodations as are usual and are reasonable, 
must treat them with civi l ity and give them a reasonable degree of atten
tion. [Civ. C. 1877 , § 1218 ; R. C. 1899, § 4184. ] 

§ 6633. :Must travel at reasonable speed. A carrier of persons for reward
must travel at a reasonable rate of speed and without any unreasonable 
delay or deviation from h is  proper route . [ Civ. C. 1877, § 1219 ; R .  C. 1899, 
§ 4185. ]

C H A P T E R  5 7 .

CARRIAGE OF' PROPERTY. 

ARTICLE 1 .-GENERAL DEFJNJTIO:NS. 

§ 6634. Freight, freightage, consignor and consignee defined. Property
carried is called freight ;  the reward , if any, to be paid for its carriage i s  
called freightage ; the person who delivers the freight to  the  carrier i s  called 
the consignor and the person to whom it is to be delivered is called the 
consignee. [Civ. C. 1877, § 1220 ; R. C. 1899, § 4186. ] 

ARTICLE 2.-OBLIGATIONS OF THE CARRIER. 

§ 15636. Ordinary care for reward ; without reward slight. A carrier of
property for reward must use at l east ordinary care and diligence in  the per
formance of all his duties. A carrier without reward must use at  least slight 
care and diligence. [Civ. C . 1877 ,  § 1221 ; R. C . 1899, § 4187. ] 

§ 5636. :Must comply with directions. A carrier must comply with the
directions of the consignor or consignee to the same extent that an employe 
is bound to comply with those of his employer. [ Civ. C. 1877, § 1222 ; R. C. 
1899, § 4188. ] 

§ 5637. Conflicting directions. When the directions of a consignor and
consignee are conflicting the carrier must comply with those of the consignor 
in respect to all matters except the delivery of the freight, as to which he 
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must comply with the directions of the consignee, unless the consignor has 
specially forbidden the carrier to receive orders from the consignee incon
sistent with his own. [ Civ. C. 1877, § 1223 ; R. C. 1899, § 4189 . ]  

§ 5638. Storage by marine carrier. Deviation. A marine carri�r must
not stow freight upon deck during the voyage, except when it is usual to do 
so, nor make any improper deviation from or delay in the voyage, nor do 
any other unnecessary act which would avoid an insurance in the usual 
form upon the freight. [ Civ. C. 1877, § 1224 ; R. C. 1899, § 4190. ]  

§ 6639. Manner of delivery. A carrier o f  property must deliver i t  to
the consignee at the place to which it is addressed in the manner usual at 
that place. [ Civ. C. 1877, § 1225 ; R. C. 1899, § 4191 . ]  

§ 5640. Place of delivery, when no  usage. I f  there i s  no usage to the con
trary at the place of delivery freight must be delivered as follows : 

1 .  If carried upon a railway owned and managed by the carrier it may be 
delivered at the station nearest the place to which it is  addressed. 

2. If carried by sea from a foreign country it may be delivered at the
wharf where the ship moors within a reasonable distance from the place of 
address ; or if there is no wharf, on board a l ighter alongside the ship ; or, 

3. In other cases it must be delivered to the consignee or his agent person
ally. if either can with reasonable diligence be found. [ Civ. C . 1877, § 1226 ; 
R .  C. 1899, § 4192. ] 

§ 5641 . Notice to consignee. When carrier becomes warehouseman. If
for any reason a carrier does not del iver freight to the consignee or his 
agent personally, he must give notice to the consignee of its arrival and keep 
the same in safety upon his responsibility as a warehouseman until the 
consignee has had a reasonable time to remove it. If the. place of residence 
or business of the consignee is unknown to the carrier, he may give thf'! 
notice by letter dropped in the nearest post office. [ Civ. C. 1877, § 1227 ; 
R .  C. 1899, § 4193 . ]  

§ 6642. Liability terminated. If a consignee does not accept and remove
freight w ithin a reasonable time after the carrier has fulfilled his obliga
tion to deliver or duly offered to fulfill the same, the carrier may exonerate 
himself from further liabi lity by plac ing the freight in a suitable warehouse 
on storage on account of the consignee and giving notice thereof to him. 
[ Civ. C. 1877, § 1228 ; R. C. 1899, § 4194. ] 

§ 5643. When unclaimed property may be sold. Whenever any trunk,
carpetbag, valise, bundle, package or article of property transported or com
ing into the possession of any railroad, or express company or any other 
common carrier in ihe course of h is or its business as common carrier shall 
remain unclaimed and the legal charges thereon unpaid during the space of 
six months after its arrival at the point to which it shall have been directed 
and the owner or person to whom the same is consigned cannot be found 
upon diligent inquiry or, being found and notified of the arrival of such 
article, shall refuse or neglect to receive the same and pay the legal charges 
thereon for the space of three months, it shall be lawful for such co111JD.on 
carrier to sel l such article at public auction after giving the owner or con
signee fi fteen d ay 's notice of the time and place of sale through the post 
office and by advertising in a newspaper published in the county where such 
sale is made and out of the proceeds of such sale to pay all legal charges 
on such article and the amount over, if any, shall be paid to the owner or 
consignee upon demand. [ 1879 , ch. 51 , § 1 ;  R. C. 1899, § 4195. ] 

§ 5644. When perishable property may be sold. Perishable property
which has been transported to i t s  dest inat ion and the owner or consignee 
not ified of i ts  arrival ,  or hei n g  notified, refuses or neglects to receive the same 
and pay the lega l charges thereon , or if upon d i l igent i nquiry the consignee 
cannot be found, sueh carrier may in the exerc ise of a reasonable discretion 
sell the same at publ ic  or p rivate sale without advertising and the proceeds 
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after deducting the freight and charges and expenses of sale shall be paid 
to the owner or consignee upon demand. [ 1879, ch. 51, § 2 ;  R. C. 1899, 
§ 4196. ]

§ 5645. Applies to hotel keepers. The provisions of the last two sections
shall apply to hotel keepers and warehousemen. [ 1879, ch. 51, § 3 ;  R. C. 
1899, § 4197. ] 

ARTICLE 3.-BILL OF LADING. 

§ 5646. Defined. A bill of lading is an instrument in writing signed by
a. carrier or his agent, deseribing the freight so as to identify it, stating the
name of the consignor, the terms of the contract for carriage and agreeing 
or directing that the freight be delivered to the order or assigns of a specified 
person at a specified place. [ Civ. C. 1877, § 1229 ; R. C. 1899, § 4198. ]  

§ 5647. Negotiable. All the title to the freight which the first holder <_>f
a bill of lading had when he received it passes to every subsequent indorsee 
thereof in good faith and for value in the ordinary course of business with like 
effect and in like manner as in the case of a bill of exchange. [ Civ. C. 1877, 
§ 1230 ; R. C. 1899, § 4199. ]

Possession of an unlndoreed blll of  lading by a stranger rateee no presumption 
that stranger le agent of consignor. Stewart v. Gregory et al, 9 N. D. 618, 84 N. 
w. 653. 

§ 5648. When delivery transfers. When a bill of lading is made to bearer
or in equivalent terms, a simple transfer thereof by delivery conveys the same 
title as an indorsement. [ Civ. C. 1877, § 1231 ; R. C. 1899, § 4200. ]

§ 5649. Obligations of carrier not altered. A bill of lading does not alter 
the rights or obligations of the carrier as defined in this chapter unless it 
is plainly inconsistent therewith. [Civ. C. 1877, § 1232 ; R. C. 1899, § 4201 . ]  

§ 5650. Carrier must give sets of bills, on demand. A carrier must sub
scribe and deliver to the consignor on demand any reasonable number of bills 
of lading of the same tenor, expressing truly the original contract for carriage ; 
and if he refuses to do so the consignor may take the freight from him and 
recover from him besides all damages thereby occasioned. [ Civ. C. 1877, 
§ 1233 ; R. C. 1899, § 4202. ]

§ 5651. Carrier exonerated by delivering freight to holder. A carrier
is exonerated · from liability for freight by delivery thereof in good faith 
to any holder of a bill of lading therefor, properly indorsed, or made in 
favor of the bearer. [ Civ. C. 1877, § 1234 ; R. C. 1899, § 4.203. ] 

§ 5652. When surrende� required. When a carrier has given a bill of
lading or other instrument substantially equivalent thereto, he may require 
its surrender or a reasonable indemnity against claims thereon before deliver
ing the freight. [ Civ. C. 1877, § 1235 ; R. C. 1899, § 4204. ] 

ARTICLE 4.-FREIGHTAGE. 

§ 5653. In adv&nce. Exception. A carrier may require his freightage to
be paid upon his receiving the freight ; but if he does not demand it then 
he cannot until he is ready to deliver the freight to the consignee. [Civ. 
C. 1877, § 1236 ; R. C. 1899, § 4205.]

§ 5654. Consignor liable for freightage. Exception. The consignor of
freight is presumed to be liable for the freightage, but if the contract 
between him and the carrier provides that the consignee shall pay it and the 
carrier allows the consignee to take the freight he cannot afterwards recover
the freightage from the consignor. [ Civ. C. 1877, § 1237 ; R. C. 1899, § 4206.] 

§ 5655. When consignee liable. The consignee of freight is liable for the
freightage if he accepts the freight with notice of the intention of the con
signor that he should pay it. [ Civ. C. 1877, § 1238 ; R. C. 1899, § 4207.] 

§ 5656. No freighta.ge on increase. No freightage can be charged upon
the natural increase of freight. [ Civ. C. 1877, § 1239 ; R. C. 1899, § 4208. ] 
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§ 56G7. Apportioned. Payment accordingly. If freightage is apportioned
by a bill of lading or other contract made between a consignor and carrier 
the carrier is entitled to payment according to the apportionment for so much 
as he delivers. [Civ. C. 1877, § 1240 ; R. C. 1899, § 4209. ]  

§ 15658. Part accepted. Freightage apportioned. If a part of  the freight
is accepted by a consignee without a specific objection'. that the rest is not 
delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. [ Civ. C. 1877, § 1241 ; R. C. 
1899, § 4210. ] 

§ IS659. According to distance. At place short of destination. Qua.Wl
cation. If a consignee voluntarily receives freight at a place short of the 
one appointed for delivery the carrier is entitled to a just proportion of the 
freightage according to distance. If the carrier, being ready and willing, 
offers to complete the transit he is entitled to the full freightage. If he does 
not thus offer completion and the consignee receives the freight only from 
necessity, the carrier is not entitled to any freightage. [Civ. C. 1877, § 1242 ; 
R. C. 1899, § 4211. ]

§ 5660. No extra freightage for carrying further. If freight i s  carried
further or more expeditiously than was agreed upon by the parties, the carrier 
is not entitled to additional compensation and cannot refuse to deliver it 
on the denmand of the consignee at the place and time of its arrival. [ Civ. 
C. 1877, § 1243 ; R. C. 1899, § 4212. ]  

§ 5661. Lien for freightage. A carrier has a lien for freightage which is
regulated by chapters 74, 86 and 87 of this code. [ Civ. C. 1877, § 1244 ; R.
C. 1899, § 4213.] 

ARTICLE 5.-GENERAL A VERA GE. 

§ 5662. Jettison and general average. A carrier by water may, when in
case of extreme peril it is necessary for the safety of the ship or cargo, throw 
overboard or otherwise sacrifice any or all of the cargo or appurtenances of 
the ship. Throwing property overboard for such purpose is called jettison 
and the loss incurred thereby . is called a general average loss. [ Civ. C. 
1877, § 1245 ; R. C. 1899, § 4214. ] 

§ 5663. Jettison begins with moat bulky freight. A jettison must begin
with the most bulky and least valuable articles so  far as  possible. [ Civ. C.  
1877, § 1246 ; R.  C .  1899, § 4215. ] 

§ 5664. Jettison ordered only by master. Exception. A . jettison can be
made only by authority of the master of a ship, except in case of his disability 
or of an overruling necessi ty, when it may be made by any other person. 
[Civ. C. 1877, § 1247 ; R. C. 1899, § 4216 . ]  

§ 5665. How loss by jettison apportioned. The loss incurred by a jettison
when lawfully made, must be borne by all that part of the ship, appurtenances, 
freightage and cargo for the benefit of which the sacrifice is made as well 
as by the owner of the thing sacrificed. [Civ. C. 1877, § 1 248 ; R. C. 1899,
§ 4217.]  

§ 5666. Loss by jettison. Adjustment. The proportions in which a gen
eral average loss is to be borne must be ascertained by an adjustment in which 
the owner of each separate interest is to be charged with such proportion 
of. the value of the thing lost as the value of his part of the property affected 
bears to the value of the whole. But an adjustment made at the end of a 
voyage, if valid there, is valid everywhere. [Civ. C. 1877, § 1249 ; R. C. 
1899, § 4218. ] 

§ 5667. Values of ship, etc., how estimated. In estimating values for the
purpose of a general average the ship and appurtenances must be valued as 
at the end of the voyage, the freightage at one-half the amount due on delivery 
and the cargo as at the time and place of its discharge ; adding in each case 
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the amount made good by contribution. [ Civ. C. 1877, § 1250 ; R. C. 1899, 
§ 4219. ]

§ G668. When deck stowage entitled to contribution. The owner of things
stowed on deck in case of their jettison is entitled to the benefit of a general 
average contribution only in case it is usual to stow such things on deck upon 
such a voyage. [ Civ. C. 1877, § 1251 ; R. C. 1899, § 4220. ] 

§ 6669. These rules applicable to every sacrifl.ce. The rules herein stated
concerning jettison are equally applicable to every other voluntary sacrifice 
of property on a ship or expense necessarily incurred for the preservation 
of the ship and cargo from extraordinary perils. [ Civ. C. 1877, § 1252 ; R. 
C. 1899, § 4221 . ]

C H A P T E R  5 8 .

CARRIAGE OF MESSAGES. 

§ 1>670. Delivery. A carrier of messages for reward must deliver them
at the place to which they are addressed or to the persons for whom they 
are intended. [ Civ. C. 1877, § 1253 ; R. C. 1899, J,11;22. ]

§ 5671. Great care. By telegraph, utmost · ence. A carrier of mes
sages for reward must use great care and diligence in the transmission and 
delivery of messages. A carrier by telegraph must use the utmost diligence 
therein. [Civ. C. 1877, § 1254 ; R. C. 1899, § 4223. ]  

C H A P T E R  5 9 .

COMMON CARRIERS. 
ARTICLE 1 .-COM MON CARRIERS IN GENERAL. 

§ 5672. DeJined. Every one who offers . to the public to carry persons,
property or messages is a common carrie•r of whatever he thus offers to carry. 
[ Civ. C. 1877, § 1255 ; R. C. 1899, § 4224. ] 

Telegraph company common carrier. Kirby v. Western Union, 4 S. D. 105, 56 
N. W. 759 ; 7 S. D.  623, 65 N. W. 37. 

Who are. Meuer v. C. ,  M. & St. P. Ry., 5 S. D. 568, 59 N. W. 945. 

§ 5673. Must accept and carry. A common carrier must, if able to do
so, accept and carry whatever is offered to him at a reasonable time and 
place of a kind that he undertakes or is accustomed to carry. [ Civ. C. 1877, 
§ 1256 ; R. C. 1899, § 4225. ] 

§ 5674. Preference to United States and state. A common carrier must
always give a preference in time and may give a preference in price to the 
United States and to this state. [Civ. C. 1877, § 1258 ; R. C. 1899, § 4226. ]  

§ 5675. Must start when and where. A common carrier must start at such
· time and place as he announces to the public unless detained by accident
or the elements or in order to connect with carriers on other lines of travel. 
[Civ. C. 1877, § 1259 ; R. C. 1899, § 4227. ] 

§ 5676. Oompenaation. Payment refused. A common carrier is entitled
to a reasonable compensation and no more which he may require to be paid in 
advance. If payment thereof is refused he may refuse to carry. [ Civ. C. 1877, 
§ 1260 ; R. C. 1899, § 4228. ]

May demand payment in advance. See cases cited under section 5672. 

§ GtrT'T. Obligations limited only by contract. The obligations of a com
mon carrier cannot be limited by general notice on his part, but may be 
limited by special contract. [Civ. C. 1877, § 1261 ; R. C. 1899, § 4229. ] 
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§ 6678. Exoneration by agreement limited. A common carrier cannot be
exonerated by any agreement made in anticipation thereof from liability 
for the gross negligence, fraud or willful wrong of himself or his servants. 
[ Civ. C. 1877, § 1262 ; R. C. 1899, § 4230. ] 

Blll of lading not special contract unless signed by consignor or consignee. 
Hartwell v. N. P. Ry. Co., Ci Dak. 463, 41 N. W. 732. 

May Umit llablllty by contract. See cases cited in section 0072. 

§ 0079. Carrier's right to modify obligations restricted. ·A passenger,
consignor or consignee by accepting a ticket, bill of lading or written contract 
for carriage with a knowledge of its terms assents to the rate of hire, the time, 
place and manner of delivery therein stated. But his assent to any other 
modification of the carrier 's rights or obligations, contained in such instru
ment can only be manifested by his signature to the same. [ Civ. C. 1877, 
§ 1263 ; R. C. 1899, § 4231. ]

ARTICLE 2.-COM MON CARRIERS OF PERSONS. 

§ 0080. Carriage of luggage. A common carrier of persons, unless his
vehicle is fitted for the reception of passengers exclusively, must receive and 
carry a reasonable amount of luggage for each passenger without any charge 
except for an excess of weight over one hundred pounds to a passenger. 
[ Civ. C. 1877, § 1264 ; R. C. 1899, § 4232.]  

§ 0081. Luggage. Luggage may consist of any articles intended for the
use of a passenger while traveling or for his personal equipment. Bicycles 
are hereby declared to be, and are deemed luggage for the purposes of this 
article, and shall be transported as luggage for passengers by railroad cor
porations, and subject to the same liabilities as other luggage ; and no 
passenger shall be required to crate, cover or otherwise protect any such 
bicycle ; provided, however, that a railroad corporation shall not be required 
to transport under the provisions of this article more than one bicycle for 
a single person. [ 1897, ch. 117 ; R. C. 1899, § 4233. ] 

§ 0082. Liability for luggage. The liability of a carrier for luggage
received hy him with a passenger is the same as that of a common carrier of 
property. fCiv. C. 1 877, § 1266 : R. C. 1899, § 4234. ] 

§ 5683. When luggage delivered. When at passenger's risk. A common
carrier mugt deliver every pas�en�er 's luggage whether within the prescribed 
weight or not, immediately upon the arrival of the passenger at his destina
tion ; and. unless the vehicle would be overcrowded or overloaded thereby, 
must carry it on the same vehicle by which he carries the passenger to whom 
it belongs ; except that when luggage is transported by rail it must be chec.>ked 
and carried in a regular baggage car ; and whenever passengers neglect or 
refuse to have their luggage so checked and transported it is carried at their 
riRk. [ Civ. C. 1877, § 1267 ; R. C. 1899, § 4235. ] 

Railroad bound to take all persons who apply for passage and their baggage. 
Waldron v. C. &: N. W. Ry. ,  1 Dak. 336, 46 N. W. 456. 

§ 0084. Must provide vehicles. A common carrier of persons must provide
a sufficient number of vehicles to accommodate a11 the passengers who can 
he reasonably expected to require carriage at any one time. [ Civ. C. 1877, 
§ 1 268 : R. C. 1899, § 4236. ]

§ 0085. Must provide seats. A common carrier of persons must provide
every passenger with a seat. He must not overload his vehicle by receiving 
and carrying more passengers than its rated capacity allows. [ Civ. C. 1877, 
§ 1269 ; R. C. 1899, § 4237. ]

§ 0086. May make rules. A common carrier of persons may make rules
for the conduct of bis business and may require passengers to conform to 
them if they are lawful, public, uniform in their application and reasonable. 
[ Civ. C. 1877, § 1270 ; 1899, § 4238. ] 
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§ 1>687. When fare demanda.ble. A common carrier may demand the
fare of passengers either at starting or at any subsequent time. [Civ. C. 
1877, § 1271; R. C. 1899, § 4239.) 

§ 5688. Ejection of passengers, how and where. A passenger who refuses
to pay his fare or to conform to any lawful regulation of the carrier may be 
ejected from the vehicle by the carrier. But this must be done with as little 
violence as possible and at any usual stopping place or near some dwelling 
house. After having ejected the passenger a carrier has no right to require 
the payment of any part of his fare. [Civ. C. 1877, §§ 1272, 1273; R. C. 1899, 
§ 4240.)

Passenger upon a simple contract to carry from one point to another should 
go by most direct route. Church v. C. M. & St. P. Ry., 6 S. D. 23:), 60 N. W. 854. 

§ 6689. Lien on luggage. A common carrier has a lien upon the luggage
of a passenger for the payment of such fare as he is entitled to from him. 
This lien is regulated by the chapters on liens. [Civ. C. 1877, § 1274; R. C. 1899, 
§ 4241.)

ARTICLE 3.-COMMON CARRIERS OF PROPERTY. 

§ 5690. Inland carrier's liability. Exception. Unless the consignor ac
companies the freight and retains exclusive control thereof, an inland common 
carrier of property is liable from the time that he accepts until he relieves 
himself from liability pursuant to sections 5638 to 5641, for the loss or 
injury thereof from any cause whatever, except; 

1. An inherent defect, vice or weakness or a spontaneous action of the
property itself. 

2. The act of a public enemy of the United States or of this state.
3. The act of the law; or
4. A:ny irresistible superhuman cause. [Civ. C. 1877, § 1275; 1897,.ch.

118; R. C. 1899, § 4242.) 
Company not liable for goods left in warehouse after arrival at destination by 

agreement with baggageman unknown to agent. MulUgan v. N. P. Ry., 4 Dak. 
316, 29 N. W. 669. 

Limitation of llablllty by special contract. Hartwell v. N. P., 5 Dak. 463, 41 N. 
w. 732.

Shipment of cattle to T, care of P, order of S & C, and delivered to P without
order of S & C, makes carrier Hable for value of cattle. Stone v. C. M. & St. P. 
Ry., 8 S. D. 1, 65 N. W. 29. 

§ 5691. Foregoing exceptions limited. A common carrier is liable even
in the cases excepted by the last section, if his ordinary negligence exposes 
the property to the cause of the loss. [Civ. C. 1877, § 1276; R. C. 1899, 
§ 4243.)

§ 1>692. When liable for delay. A common carrier is liable for delay only
when it is caused by his want of ordinary care and diligence. [Civ. C. 1877,
§ 1277; R. C. 1899, § 4244.)

§ 5693. Marine carrier's liability. A marine carrier is liable in like
manner as an inland carrier, except for loss or injury caused by the perils 
of the Rea or fire. The liability of a common carrier by sea is further regu
lated by acts of congress. [Civ. C. 1877, §§ 1278, 1279; R. C. 1899, § 4245.] 

§ 5694. Perils of sea deftned. Perils of the sea are from :
1. Storms and waYes.
2. Rocks, shoals and rapids.
3. Other obstacles though of human origin.
4. Changes of climate.
5. The confinement necessary at sea.
6. Animals peeuliar to the sea; and,
7. All other dangers peculiar to the sea. [Civ. C. 1877, § 1280; R. C.

1899, § 4246.] 
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§§ 5695-5701 CIVIL CODE. Common Camera. 

§ 5696. Valuables. Liability limited. Exceptions. A common carrier
of gold. silver, platina or precious stones or of imitations thereof in a manu• 
factured or unmanufactured state, of timepieces of any description, of nego
tiable . paper or other valuable writings, of pictures, glass or chinaware, is 
not liable for more than fifty dollars upon the loss or injury of any one 
package of such articles, unless he has notice upon his receipt thereof by mark 
upon the package or otherwise of the nature of the freight. [Civ. C. 1877, 
§ 1281; R. c. 1899, § 4247.)

§ 5696. Exonerated by delivery to communicating carrier. If a common
carrier accepts freight for a place beyond his usual route, he must, unless he 
stipulates otherwise, deliver it at the end of his route in that direction to 
some other competent carrier, carrying to the place of address, or connected 
with those who thus carry and his liability ceases upon making such delivery. 
[Civ. C. 1877, § 1282; R. C. 1899, § 4248.J 

Station agent as such can not contract for carrying freight beyond his line. 
Company may however authorize him to do so. Page v. C., St. P., M. & 0. Ry., i S. 
D. 297, 64 N. W. 137; Sutton v. C. &: N. W. Ry., 14 S. D. 111, 84 N. W. 396; Coats v.
C., M. &: St. P. Ry., 8 S D. 173, 65 N. W. 1067. 

§ 6697. Bow first carrier exonerated when freight lost. If freight, ad
dressed to a place beyond the usual route of the common carrier who first 
received it, is lost or injured, he must, within a reasonable time after demand, 
give satisfactory proof to the consignor that the loss or injury did not occur 
while it was in bis charge, or he will be himself liable therefor. [Civ. C. 1877, 
§ 1283; R. C. 1899, § 4249.)

§ 6698. Services other than carriage and delivery. In respect to any ser
vice rendered by a common carrier about freight, other than its carriage and 
delivery, his rights and obligations are defined by the chapters on deposit and 
service. [Civ. C. 1877, § 1284; R. C. 1899, § 4250.) 

ARTICLE 4.-COMMON CARRIERS OF MESSAGES. 

§ 5699. Order of transmission of telegraph messages. A carrier of mes
sages by telegraph must, if it is practicable, transmit every such message 
immediately upon its receipt. But if this is not practicable, and several 
messages accumulate upon his hands, he must transmit them in the following 
order: 

l. :Messages from public agents of the United States, or of this state, on
public business. 

2. Messages intended in good faith for immediate publication in news
papers, and not for any secret use. 

3. :Messages giving information relating to the sickness or death of any
person. 

4. Other messages, in the order in which they were received. [Civ. C.
1877, § 1285; R. C. 1899, § 4251.] 

§ 6700. Messages other than telegraph. A common carrier of messa�es,
otherwise than by telegraph, must transmit messages in the order in which 
he received them, except messages from agents of the United States or of 
this state on public business to which he must always give priority. But he 
mav fix upon certain times for the simultaneous transmission of messages 
previously received. [Civ. C. 1877, § 1286; R. C. 1899, § 4252.] 

§ 6701. Damages for postponing messages. Every person whose message
is refused or postponed, contrary to the provisions of this chapter, is entitled 
to recover from the carrier his actual damages, and fifty dollars in addition 
thereto. [Civ. C. 1877, § 1287; RC. 1899, § 4253.] 

see decisions cited in annotation section 56i2. 
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C H A P T E R  6 0 .

TRUSTS IN GENERAL. 

ARTICLE l.-N.ATURE AND CREATION OF .A TRUST. 

§ 6702. Classified. A trust is either : 
1. Voluntary ; or, 

§§ 5702-5708

2. Involuntary. [ Civ. C. 1877, § 1288 ; R. C. 1899, § 4254.] 
Agent taking title In fraud of principal creates constructive trust. Fldeler v.

Norton, 4 Oak. 258, 80 N. W. 128. 
§ 5703. Voluntary. A voluntary trust is an obligation arising out of

personal confidence reposed in, and voluntarily accepted by one for the 
benefit of another. [Civ. C. 1877, § 1289 ; R. C. 1899, § 4255. ] 

§ 6704. Involuntary. An involuntary trust is one which is created by 
operation of law. [ Civ. C. 1877, § 1290 ; R. C. 1899, § 4256. ] 

§ 5705. Trustor, trustee, beneftciary, deftned. The person whose confidence
creates a trust is called the trustor ; the person in whom the confidence is 
reposed is called the trustee ; and the person for whose benefit the trust is 
created is called the beneficiary. [ Civ. C. 1877, § 1291 ; R. C. 1899, § 4257.] 

§ 5706. Constructive trust. Every one who voluntarily assumes a relation
of personal confidence with another, is deemed a trustee within the meaning 
of this chapter, not only as to the person who reposes such confidence, but 
as to all persons of whose affairs he thus acquires information which was 
given to such person in the like confidence, or over whose affairs he by such 
confiedence, obtains any control. [ Civ. C. 1877 , § 1292 ; R. C. 1899, § 4258.] 

Bank receiving deposits trustee of express trust. McLaughlin v. Bank, 6 Oak. 
406, 43 N. W. 715. 

Partners are trustees for each other. State v. Reddick, 2 S. O. 124, 48 N. W. 
846. 

For trust funds in hands of Insolvent bank see Kimmel v. Dickson, 5 S. O. 221, 
69 N. W. 40 ; Bank v. Johnson, 6 N. D. 180, 86 N. W. 21 ; Plano Mfg. Co. v. Auld, 14 
S. 0. 512, 86 N. W. 21 .

Property taken In the name of one person for the benefit of another, one who 
purchased of him with knowledge of h is trust relations becomes himself trustee. 
Luscombe v. Grlggsby, 11 S. D. 4-08, 78 N. W. 357. 

Loan and collection agents must act with the highest good faith toward 
principal. Bush v. Froelich, 14 S. D. 62, 84 N. W. 230. 

§ 5707. For what purpose created. A trust may be created for any pur
pose for which a contract may lawfully be made, except as otherwise pre
serjbed by the chapters on uses and trusts and on transfers. [ Civ. C. 1877, 
1293 ; R. C. 1899, § 4259.] 

§ 5708. How created as to trustor and beneftciary. Subject to the pro
visions of section 4821 a voluntary trust is created as to the trustor and 
beneficiary by any words or acts of the trustor, indicating with reasonable 
certainty : 

1. An intention on the part of the trustor to create a tn1st ; and,
2. The subject, purpose and beneficiary of the trust. [ Civ. C. 1877, § 1294 ; 

R. C. 1899, § 4260.]
Involuntary trustee of real estate, liability of. Prondzinski v.  Garbutt, 10 N. D. 

300, 86 N. W. 969 ; Prondzinski v. Garbutt, 8 N. D. 101, 77 N. W. 1012 ; Jasper v.
Hazen, 1 N. 0. 75, 44 N. W. 1018.

Trust arises In favor of beneficiary In any assets obtained by fraud. Bank v.
Kimball Mlll lng Co. ,  1 S. D. 388, 47 N. W. 402 ; Sussenbach v. Bank, 5 Dak. 477, 41
N. W. 662; Jasper v. Hazen, t N. D. 75, 44 N. W. 1018 ; Plaintiff's Remedy, 1 N. D.
75.

Involuntary trustee, who are. Van Dyke v. Grlggsby, 11 S. D. 30, 75 N. W. 274 ; 
Luscombe v. Grlggsby, 11 S. D. 408, 78 N. W. 357. 

Statute contemplates active trusts only, passive prohibited. Does not quallfy
other sections cited. Murphey v. Cook, 11 S. D. 47, 75 N. W. 387.
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§ 5709. How as to trustee. Subject to the provisions of section 4821. a
voluntary trust is created as to the trustee by any words or acts of his, indicat
ing with reasonable certainty : 

1. His acceptance of the trust or his acknowledgment, made upon suffi.
cient consideration, of its existence ; and, 

2. The subject, purpose and beneficiary of the trust. [ Civ. C. 187i.
§ 1295 ; R. C. 1899, § 4261. J

§ 5710. Trustee by wrongful detention. One who wrongfully detains
a thing is an involuntary trustee thereof for the benefit of the owner. [Civ.
C. 1877, 1296 ; R. C. 1899, § 4262. ]

§ 5711. Trustee by fraud, etc. One who gains a thing by fraud, acciden�
mistake, undue influence, the violation of a trust or other wrongful act is, 
unless he has some other and better right thereto, an involuntary trustee 
of the thing gained for the benefit of the person who would otherwise have 
had it. [Civ. C. 1877, § 1297 ;  R. C. 1899, § 4263. ] 

ARTICLE 2.-0BLIGATIONS OF TRUS'l'EES. 

§ 5712. Highest good faith to beneficiary. In all matters connected with
his trust a trustee is bound to act in the highest good faith toward his bene
ficiary and may not obtain any advantage therein over the latter by the 
slightest misrepresentation, concealment, threat or adverse pressure of any 
kind. [ Civ. C. 1877, § 1298 ; R. C. 1899, § 4264. ] 

§ 5713. Use of property for trustee's proflt prohibited. A trustee m.ay
not use or deal with the trust property for his own profit or for any other 
purpose unconnected with the trust in any manner. [Civ. C. 1877, § 1299 ; 
R. C. 1899, § 4265. ]

Good faith between partners ; partners trustees for each other; each accountable

for use of property for individual gain. Lay v. Emery, 8 N. D. 515, 79 N. W. 1053.

§ 6714. Transactions when trustee's interest advene to beneftciary pro
hibited. Exceptions. Neither a trustee, nor any of his agents, may take part 
in any transaction concerning the trust in which he or any one for whom 
he acts as agent has an interest, present or contingent, adverse to that of 
his beneficiary, except as follows : 

1. When the beneficiary, having capacity to contract, with a full knowl•
edge of the motives of the trustee and of all other facts concerning the 
transaction which might affect his own decision and without the use of any 
influence on the part of the trustee, permits him to do so. 

2. When the beneficiary not having power to contract, the district court
upon the like information of the facts, grants the like permission ; or, 

3. When some of the beneficiaries having capacity to contract and some
not having it, the former grant permission for themselves and the district court 
for the latter in the manner above prescribed. [Civ. C. 1877, § 1300 ; R. C. 
1899, § 4266. ] 

§ 5715. Use of infl.uence for advantage prohibited. A trustee may not
use the influence which his position gives to obtain any advantage from bis 
beneficiary. [Civ. C. 1877, § 1301 ; R. C. 1899, § 4267. ]  

§ 5716. Undertaking adverse trust prohibited. No trustee so Jong as be
remains in the trust may undertake another trust adverse in its nature to 
the interest of his beneficiary in the subject of the trust without the consent 
of the latter. [Civ. C. 1877, § 1302 ; R. C. 1899, § 4268. ] 

§ 5717. Adverse interest acquired. If a trustee acquires any interest or
becomes charged with any duty adverse to the interest of his beneficiary 
in the subject of the trust, he must immediately inform the latter thereof and
may be at once removed. [Civ. C. 1877, § 1303 ; R. C. 1899, § 4269.] 
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§ 5718. Violation of preceding sections a fraud. Every violation of the
provisions of the preceding sections of this article is a fraud against the: 
beneficiary of the trust. [ Civ. C. 1877, § 1304 ; R. C. 1899, § 4270.) 

§ 5719. Presumption against trustee. All transactions between a trustee
and his beneficiary during the existence of the trust or while the influence 
acquired by the trustee remains by which he obtains any advantage from his 
beneficiary are presumed to be entered into by the latter without sufficient 
consideration and under undue influence. [Civ. C. 1877, § 1305; R. C. 1899, 
§ 4271 . )

§ 5720. Liability for mingling property. A trustee who willfully and
unnecessarily mingles the trust property with his own so as to constitute 
himself in appearance its absolute owner is liable for its safety· in all events. 
[ Civ. C. 1877, § 1306 ; R. C. 1899, § 4272. ) 

§ 5721. Liability for unlawful use. A trustee who uses or disposes of the
trust property contrary to section 5713 may, at the option of the beneficiary, 
be required to account for all profits so made or to pay the value of its use 
and, if he has 'disposed therof, to replace it with its fruits or to account .for 
its proceeds with interest. [ Civ. C. 1877, § 1307 ; R. C. 1899, § 4273. ] 

§ 5722. Liability for unauthorized use. A trustee who uses or disposes 
of the trust property in any manner not authorized by the trust, but in good 
faith and with intent '-to serve the interest of the beneficiary, is liable only 
to make good whatever is lost to the beneficiary by his error. [Civ. C. 1877, 
§ 1308 ; R. C. 1899, § 427 4. ]

§ 5723. Liability for co-trustees consenting. A trustee is responsible for
the wrongful acts of a co-trustee to which he consented or which by his 
negligence he enabled the latter to commit but for no others. [ Civ. C. 1877, 
1309 ; R. C. 1899, § 4275.]  

.\.R'l'J CLE 3.-OBLJGATIONS OF TH IRD PERSONS, 

§ 5724. When transferee involuntary trustee. Every one to whom prop
erty is transferred in violation of a trust holds the same as an involuntary 
tn1stee under such trust, unless he purchased it in good faith and for a valu
able consideration. [Civ. C. 1877, § 1310 ; R. C. 1899, § 4276.) 

Purchaser from trustee with knowledge holds In trust for rightful owner 
Luscombe v. Grigsby, 11 S. D. 408, 78 N. W. 357. 

Addition of word "trustee" to name of grantee does not create trust. Rua v. 
Watson, 13 S. D. 453, 83 N. W. 572. 

§ 5725. Trustee's misapplication no prejudice to good faith. One who
actually and in good faith transfers any money or other property to a 
trustee as such is not bound to see to the application thereof ; and his rights 
can in no way be prejudiced by a misap�lication thereof by the trustee. 
Other persons must at their peril see to the proper application of money or 
other property paid or del ivered by them. [ Civ. C. 1877, § 1311 ; R. C. 1899, 

· § 4277.] 
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§§ 5726-5736 CIVIL CODE. Trusts for Benefit of 

C H A P T E R  6 1 .

TRUS'rs FOR THE BENEFIT OF THIRD PERSONS. 

ABTICLE 1 .-:N°ATURE AND CREATION OF THE TRUST. 

§ 5726. Scope of chapter. The provisions of this chapter apply only
to express trusts, created for the benefit of another than the trustor, and in 
which the title to the trust property is vested in the trustee ; not including, 
however, those of executors, administrators and guardians as such. [Civ. C. 
1877, § 1312 ;  R. C. 1899, § 4278.] 

§ 5727. By mutual consent, enforceable before rescission. The mutual
consent of a trustor and trustee creates a trust of which the beneficiary may 
take advantage at any time prior to its rescission. [Civ. C. 1877, § 1313 ; 
R. C. 1899, § 4279.)

.§ 5728. When court trustor. When a trustee is appointed by a court
or public officer as such, such court or officer is the trustor within the meaning 
of the last section. [ Civ. C. 1877, § 1314; R. C. 1899, § 4280.] 

§ 5729. Where object, etc., expressed. 'fhe nature, extent and objeet
of a trust are expressed in the declaration of trust. [Civ. C. 1877, § 1 315 ; 
R. C. 1899, § 4281. J

§ 5730. What deemed part of declaration of trust. All declarations of
a trustor to his trustees in relation to the trust before its acceptance by the 
trustees, or any of them, are to be deemed part of the declaration of the 
trust, except that when a declaration of trust is made in writing all previous 
declarations by the same trustor are merged therein. [ Civ. C. 1877, § 1316 ;  
R. C. 1899, § 4282.]

ARTICLE 2.-OBLIGATIONS OF TRUSTEES. 

§ 5731. Must follow directions. Exception. A trustee must fulfill the 
purpose of the trust as declared at its creation and must follow all the 
directions of the trustor given at that time, except as modified by the consent 
of all parties interested in the same manner and to the same extent as an 
employe. [ Civ. C. 1877, § 1317 ; R. C. 1899, § 4283. ) 

§ 5732. Ordinary c&!e and diligence required. A trustee, whether _h_e 
receives any compensat10n or not, must use at least ordinary care and d1li· 
gence in the execution of his trust. [ Civ. C. 1877, § 1318; R. C. 1899, § 4284.] 

§ 5733. Duty as to appointment of successor. If a tn1stee procures or 
assents to his discharge from his office before his trust is fully executed, be 
must use at least ordinary care. and diligence to secure the appointment of 
a trustworthy successor before accepting his own final discharge. [Civ. C. 
1877, § 1319 ; R. C. 1899, § 4285.J 

§ 5734. Investment of trust money. A trustee must invest money received
by him under the trust as fast as he collects a sufficient amount, in such
manner as to afford reasonable security and interest for the same. [Civ. C.
1877, § 1320 ; R. C. 1899, § 4286.] 

§ 5735. Liability for failure. If the trustee omits to invest the trust
moneys according to the last section, he must pay simple interest th�reon,
if such omission is negligent merely and compound interest if it is willful.
[Civ. C. 1877, § 1321 ; R. C. 1899, § 4287. J 

§ 5736. Cannot enforce claims purchased in contemplation of appoint
ment. A trustee cannot enforce any claim against the trust property which
he purchases after or in contemplation of his appointment as trustee .i but
he may be allowed by any competent court to charge to the tn1st property
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what he has in good faith paid for the claim upon discharging the same. 
(Civ. C. 1877, § 1322; R. C. 1899, § 4288. ) 

ARTICLE 3.-POWERS OF TRUSTEES. 

§ 6737. Authority of trustee. A trustee is a general agent for the trust
property. His authority is such as is conferred upon him by the declaration 
of trust and by this chapter and none other. His acts, within the scope 
of his authority, bind the trust property to the same extent as the acts of 
a general agent bind his principal. (Civ. C. 1877, § 1323; R. C. 1899, § 4289.] 

Ordlnarlly trustee personally liable on all contracts made by him as trustee. 
May charge llabUlty upon trust fund. Creditor may follow trust property. 
Authority of trustee. MercantUe Co. v. Grover, 7 N. D. 400, 75 N. W. 914. 

§ 6738. All coltrustees must act. When there are several co-trustees all
must unite in any act to bind the trust property, unless the declar11,tion of 
trust otherwise provides. [Civ. C. 1877, § 1324; R. C. 1899, § 4290.] 

§ 5739. Discretiona.ry power controlled by court. A discretionary power
conferred upon a trustee is presumed not to be left to his arbitrary discretion, 
but may be controlled by the district court if not reasonably exercised, unless 
an absolute discretion is clearly conferred by the declaration of trust. [Civ. 
C. 1877, § 1325; R. C. 1899, § 4291.)

ARTICLl!l 4.-RIOHTS OF TRUSTEES. 

§ 6740. Payment of expenses incurred. A trustee is entitled to the pay
ment out of the trust property of all expenses actually and properly incurred 
by him in the performance of his trust. He is entitled to the repayment , of 
even unlawful expenditures if they were productive of actual benefit to 
the estate. [ Civ. C. 1877, § 1326; R. C. 1899, § 4292. ) 

§ 6741. Compensation. When a declaration of trust is silent upon the
subject of compensation, the trustee is entitled to the same compensation 
as an executor. If it specifies the amount of his compensation, he is entitled 
to the amount thus specified and no more. If it directs that be shall be 
allowed a compensation, but does not specify the rate or amount, he is 
entitled to such compensation as may be reasonable under the circumstances. 
[Civ. C. 1877, § 1327 ; R. C. 1899, § 4293. ] 

§ 6742. Involunta.ry trustee excluded. An involuntary trustee, who
becomes such through his own fault, has none of the rights mentioned in 
this article. [Civ. C. 1877, § 1328; R. C. 1899, § 4294.) 

ARTICLE 5.-TERMINATION OF THE TRUST. 

§ 6743. How trust extinguished. A trust is extinguished by the entire
fulfillment of its object or by such object becoming impossible or unlawful. 
[Civ. C. 1877, § 1329; R. C. 1899, § 4295. ] 

§ 6744. Trust not revocable. Exception. A trust cannot be revoked by
the trustor after its acceptance, actual or presumed, by the trustee and 
beneficiaries, except by the consent of all the beneficiaries, unless the declara
tion of trust reserves a power of revocation to the trustor and in that case the 
power must be strictly pursued. ( Civ. C. 1877, § 1330; R. C. 1899, § 4296. ] 

§ 6746. How office vacated. The office of a trustee is vacated :
1. By his death ; or,
2. By his discharge. [Civ. C. 1877, § 1 331; R. C. 1899, § 4297.J
§ 6746. Discharge of trustee. A trustee can be discharged from his

trust only as follows : 
1. By the extinction of the trust.
2. By the completion of his duties under the trust.
3. By such means as may be prescribed by the declaration of trust.
4. By the consent of the beneficiary if he has capacity to contract.
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5. By the judgment of a competent · tribunal in a direct proceeding for 
that purpose that he is of unsound mind ; or, 

6. By the district court. [ Civ. C. 1877, § 1332 ; R. C. 1899, § 4298.]
§ 5747. Removal by court. The district court may remove any trustee

who has violated or is unfit to execute the trust. [Civ. C. 1877, § 1333 : 
R. C. 1899, § 4299. J

.ARTICLE 6.-St:CCESSION OR APPOINTMENT OF XEW TRUSTEES. 

§ 5748. Court may ftll vacancies. The district court may appoint a trustee
whenever there is a vacancy and the declaration of trust does not provide a 
practicable method of appointment. [ Civ. C. 1877, § 1334; R. C. 1899, 
§ 4300.J

§ 5749. Trust survives to co-trustees. On the death, renunciation or dis•
charge of one of several co-trustees the tn1st survives to the others. [Civ. C. 
1877, § 1335 ; R. C. 1899, § 4301.) 

§ 5750. When court may appoint trustee. When a trust exists without
any appointed trustee, or when all the trustees renounce, die or are discharged 
the district court of the county or judicial subdivision where the trust 
property, or some portion thereof, is situated, must appoint another trustee 
and direct the execution of the tmst. The court may in its discretion appoint 
the original number or any less number of trustees. [ Civ. C. 1877, § 1336 ; 
R. C. 1899, § 4302.)

C H A P T E R  6 2 .

AGENCY. 

ARTICLE 1 .-DEFIN l'l'ION OF AGEXCY. 

§ 5751. Defined. An agent is one who represents another, called the
principal, in dealings with third persons. Such representation is cal led 
agency. [Civ. C. 1877, § 1337 ; R. C. 1899, § 4303.] 

Agency cannot be proved by acts or declarations of alleged agent unless same 
Is brought to knowledge of principal and not repudiated. Loverln-Browne Co. 
v. Bank ,  7 N. D. 56.<), 75 N. W. 923.

One acting as local agent of a corporation Is presumed to be authorized to con ·
tract for rent of quarters used. Grigsby v. W. U. Tel. Co. ,  5 S. D. 561, 59 N. W. 
734. 

§ 5752. Who may appoint and who be agent. Any person having capacity
to contract may appoint an agent and any person may be an agent. [Civ. C. 
1877, § 1338 ; R. C. 1899, § 4304.] 

§ 5753. Special and general agent defined. An agent for a particular act
or transaction is called a special agent. All others are general agents. [Civ. 
C. 1877, § 1339 ; R. C. 1899, § 4305.]

§ 5754. Agency classified. An agency is either actual or ostensible.
[ Civ. C. 1877, § 1340 ; R. C. 1899, § 4306.] 

§ 5755. Actual. An agency is actual when the agent is really employed
by the principal . [ Civ. C. 1877, § 1341 ; R. C. 1899, § 4307. ] 

§ 5756. Ostensible. An agency is ostensible when the principal inten•
tionally or by want of ordinary care causes a third person to believe another 
to be his agent, who is not really employed by him. [Civ. C. 1877, § 1342 ; 
R. C. 1899, § 4308. ]

Agency cannot be established by statements or acts of pretended agent.
Gordon v. Vermont Loan & T. Co. ,  6 N. D. 454, 71 N. W. 556;  Bank v. Elevator Co.,
11 N. D. 280, 01 N.  W. 430. 

Insurance agent not agent for Insured without notice that he acts as such.
S. B. T. Mfg. Co. v. D. F. & M. I. Co., 2 S. D. li, 48 N .  W .  310 ; on rehearing, Id .
3 S. D. 205, 48 N. W. 310 ; Fromherz v. Yankton F. Co. , i S. D. 18i, 03 N. W. 784. 
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Authority ls such as principal causes third party to believe exists. Reid v. 
Kellogg, 8 S. D. 596, 67 N. W. 687. 

General agent of Insurance company may without knowledge of principal employ 
sollcltlng agent whose waiver of condition In the policy against lncumbrances 
will bind company. Harding v. Norwich Fire Ins. Society, 10 S. D. 64, 71 N. W. 
i55 ; Enos v. St. P. F. & M. Co. , 4 S .  D. 639, 57 N. W. 919. 

ARTICLE 2.-AUTHORITY OF AGENTS. 

§ 5757. Extent of authority. An agent may be authorized to do any acts
which his principal might do, except those to which the latter is bound to 
give his personal attention. [Civ. C. 1877, § 1343 ; R. C. 1899, § 4309. ) 

§ 5758. Acts done by or to agent. Every act which according to this
code may be done by or to any person may be done by or to the agent of 
such person for that purpose. unless a contrary intention clearly appears. 
[Civ. C. 1877, § 1 344 ; R. C. 1899, § 4310. ) 

§ 5759. Agent 's authority limited. An agent can never have authority,
either actual or ostensible. to do an act which is and is known or suspected 
by the person with whom he deals to be a fraud upon the principal. [Civ. C. 
1877, § 1345 ; R. C. 1899, § 4311 . )  

§ 5760. How agency created. An agency may be created and an  authority
may be conferred by a precedent authorization or a subsequent ratification. 
[Civ. C. 1877, § 1346 ; R. C. 1899, § 4312. ) 

§ 5761. No consideration necessary. A consideration is not necessary to
make an authority, whether precedent or subsequent, binding upon the 
principal. [Civ. C. 1877, § 1347 ; R. C. 1899, § 4313. ) 

§ 5762. Form of authorization. An oral authorization is sufficient for
any purpose, except that an authority to enter into a contract required by 
law to be in writing can only be given by an instrument in writing. [ Civ. C. 
1877, § 1348 ; R. C. 1899, § 4314. J

Employment of an agent to find a purchaser for real estate need not be In 
writing. McLaughlin v. Wheeler, 1 S. D. 497, 47 N. W. 816. 

§ 5763. How ratification made. A ratification can be made only in the
manner that would have been necessary to confer an original authority for 
the act ratified or, when an oral authorization would suffice by accepting 
or retaining the benefit of the act with notice thereof. [ Civ. C. 1877, § 1349 ; 
R. C. 1899, § 4315. )

When principal not bound for fraudulent representations of agent after accept
ance of benefits. Nichols v. Burns, 5 Dak. 28, 37 N. W. 752.

Ratification of mort�age executed by unauthorized agent must be ln writing. 
Morris v. Ewing, 8 N. D. 99, 76 N. W. 1047. 

Acts of unauthorized agent not ratified do not bind principal. Clendening v.
Hawk, 8 N. D. 419, 79 N. W. 878 ;  Larpenteur v. Wllllams, 1 S. D. 373, 81 N. W.
G2.'i. 

Principal bound for the authority third party Is justified In believing agent
had from acts of principal. Aldrich v. Wilmarth , 3 S. D. 523, 54 N. W. 811 .

Principal cannot repudiate acts of  agent where he has  knowingly received
benefits. Jewell Nursery Co. v. State, a S. D. 623, 59 N. W. 1025 ; Union Trust Co.
v. Phillips, 7 S. D. 225, 63 N. W. 903 ; Townsend v. Kennedy, 6 S.  D. 47, 60 N. W.
164; Anderson v. Bank, 4 N. D. 182, 59 N W. 1020 ; Wyckoff v. Johnson, 2 S. D. 91,
48 N. W. 837. 

Acceptance of benefits retained unknowingly not ratification. Fargo v. Cravens, 
9 S. D. 646, 70 N. W. 1053. 

Corporation Is liable for contracts, benefits of wh ich lt accepts. Kaeppler v. 
Redfield Creamery Co. , 12 S.  D. 483, 81 N. W. 907 ; Chase v. Redfield Creamery Co., 
12 S. D. 529, 81 N. W. 951.  

A vendor ratifies unauthorized sale by suing for value of property. Plano Mfg, 
Co. V. Millage, 14 s. D. 331, 85 N. w. 594. 

§ 5764. Part ratified, all ratified. Ratification of part of an indivisible
transaction is a ratification of the whole. [Civ. C. 1877, § 1350 ; R. C. 1899, § 4316. J 
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§ 5765. Rati1lcation, when valid. A ratification is not valid, unle� at
the time of ratifying the act done the principal has power to confer authority 
for mch an act. [Civ. C. 1877, § 1351 ; R. C. 1899, § 4317. ) 

§ 5766. Retroactive ratiftcation limited. No unauthorized act can be made
valid retroactively to the prejudice of third persons without their consent. 
[ Civ. C. 1877, § 1352 ; R. C. 1899, § 4318. ] 

Cannot affect third parties acting without notice. Clendening v. Hawk, 10 
N. D. 90, 86 N. W. 114.

§ 5767. Rescission of rati1lcation. A ratification may be rescinded when
made without such consent as is required in a contract or with an imperfect 
knowledge of the material facts of the transaction ratified, but not otherwise. 
[Civ. C. 1877, § 1353 ; R. C. 1899, § 4319. ) 

§ 5768. Authority. An agent has such authority as the principal actually
or ostensibly confers upon him. [Civ. C. 1877, § 1354 ; R. C. 1899, § 4320.] 

Under power to sell real estate agent has no authority to cancel contract ot 
sale. Authority to contract confers no authority to cancel or surrender. Luke v. 
Griggs, 4 Dak. 287, 30 N. W. 170. 

Fact of agency and extent of agent's power cannot be proved by the agent's 
declarations. Scope of agent's authority cannot be proven by parol, when. 
Plano Mfg. Co. v. Root, 3 N. D. 165, 54 N. W. 924. 

Agent not representing principal when principal ls present and acts for him· 
self. Hutchinson v. Cleary, 3 N. D. 270, 55 N. W. 729. 

Agent authorized to sell property of his principal cannot sell to hlmselt. 
Anderson v. Bank, 5 N. D. 80, 64 N. W. 114. 

See Corey v. Hunter, 10 N. D. 5, 84 N. W. 570 ; Aldrich v. Wilmarth, 3 S. D. 523, 
54 N. W. 811 ; Shull v. New Birdsall Co., 15 S. D. 8, 86 N. W. 654. 

Ostensible authority question of fact. Corey v. Hunter, 10 N. D. 5, 84 N. W. 
570; Reid v. Kellogg, 8 S. D. 596, 67 N. W. 687. 

§ 5769. Actual authority. Actual authority is such as a principal inten
tionally confers upon the agent or intentionally or by want of ordinary 
care allows the agent to believe himself to possess. [Civ. C. 1877, § 1355 ; 
R. C. 1899, § 4321. )

§ 5770. Ostensible authority. Ostensible authority is such as the principal
intentionally or by want of ordinary care causes or allows a third person to 
believe the agent to p,ossess. [ Civ. C. 1877, § 1356 ; R. C. 1899, § 4322. l

§ 5771. Has authority deftned by law. Exception. Every agent has
actually such authority as is defined by this and the succeeding chapter, 
unless specially deprived thereof by his principal, and has even then such 
authority ostensibly, except as to persons who have actual or constructive 
notice of the restriction upon his authority. [ Civ. C. 1877, § 1357 ; R. C. 
1899, § 4323. J 

Use of the word "trustee" ls not notice of any kind. Rua v. Watson, 13 S. D. 
458, 83 N. W. 572. 

§ 5772. Authority to do necessary acts ; make representations. An agent
has authority : 

1 . 'J'o do everything necessary or proper and useful in the ordinary course
of business for effecting the purpose of his agency ; and, 

2. To make a representation respecting any matter of fact, not incluai�g
the terms of his authority, but upon which his right to use bis authority 
depends and the truth of which cannot be determined by the use of reasonable 
diligence on the part of the person to whom the representation is made. 
[Civ. C. 1877, § 1358 ; R. C. 1899, § 4324. ) 

Principal fs bound only by acts or admlssl0D8> of agent strictly within the 
scope of his authority. Bank v. North, 6 Dak. 136, 41 N. W. 736 ; Bank v. Gill· 
man, 3 S. D. 170, 52 N. W. 869; Roberts v. M. T. M. Co. , 8 S. D. 579, 67 N. W. 607: 
LaRue v. St. H. & D. E. Co., 3 S. D. 637, M N. W. 806; Short v. N. P. E . Co., 1 N. 
D . 159, 45 N. W. 706; Estey v. Birnbaum, 9 S. D. 174, 68 N. w. 290; Wendt v. C., 
St. P. & M. Ry. , 4 S. D. 476, 57 N. W. 226; Parliman v. Young, 2 Dak. 175, 4 N. W, 
711. 

Agent not allowed to make oral agreement changing terms of written contract. 
Reeves v. Corrigan, 3 N. D. 415, 57 N. W. 80. 
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Cashier of a bank bas no authority to rediscount paper except on express 
authority from directors. Bank not Hable for loan so made on forged paper. 
tJank v. Michigan City Bank, 8 N. D. 608, 80 N. W. 766. 

A general agent having charge of a bank's collections bae authority to com• 
promlae or settle claims for a sum less than due by virtue of such general agency 
to collect a loan . Bank v. Prior, 10 N. D. 146, 86 N. W. 362. 

Bank cashier cannot contract beyond the scope of duties as such. North Star 
Boot & Shoe Co. v. Stebbins, 2 S. D. 74, 48 N. W. 838. 

An agent to make collections ls not authorized to accept in payment of his 
prlnclpal's claim an account against himself. Union School Furniture Co. v. 
Mason, 3 S. D. 147, 52 N. W. 671. 

Special agent may not appoint sub-agent. Fargo v. Craven,  9 S. D. 646, 70 N. 
W. 1�.

Attorney may bind cUent for expenses ln taking appeal. Pilcher v. Trust Co. ,
1 2  S .  D. 52, 80 N .  W. 151. 

§ 5773. When agent m&y disobey instructions. An agent has power to
disobey instructions in dealing with the subject of the agency in cases when 
it is clearly for the interest of his principal that he should do so and there 
is not time to communicate with the principal. [Civ. C. 1877, § 1359 ; R. C. 
1899, § 4325. ] 

§ 5774. Authority limited to specific terms. When an authority is given
partly in general and partly in specific terms, the general authority gives 
no higher powers than those specifically mentioned. [Civ. C. 1877, § 1360 ; 
R. C. 1899, § 4326. ]

§ 5775. General &uthority limited. An authority expressed in general
terms, however broad , does not authorize an agent : 

1. To act in his own name unless it is the usual course of business to
do so. 

2. 1'o define the scope of his agency ; or,
3. To do any act which a trustee is forbidden to do by article 2 of chapter

60 of this code. [Civ. C. 1877, § 1361 ; R. C. 1899 , § 4327. )  
Agent not authorized to withhold contract of principal with third person on ac

count of personal Interest. Holt v. Colton, 4 Dak. 67, 22 N. W. 40-;'i. 
If agent contract In bis own name be alone ls bound. Bank v. Lang, 2 N. D. 60, 

49 N. W. 414. 

§ 5776. May W&rr&nt title to · personalty. An authority to sell perRonal
property includes authority to warrant the title of the principal antl the 
quality and quantity of the property. [ Civ. C. 1877, § 1362 ; R. C. 1899, 
§ 4328. J

§ 5777. Give usu&l coven&nts of wa.rranty. An authority to sell and
convey real property includes authority to give the usual covenants of 
warranty. [Civ. C. 1877, § 1363 ; R. C. 1899, § 4329. ) 

§ 5778. Receive price. A general agent to sell, who is intrusted by the
principal with the possession of the thing sold, has authority to receive the 
price. f Civ. C. 1877, § 1364 ; R. C. 1 899, § 4330. ]  

§ 5779. Special agent m&y on delivery. A special agent to sell has
authority to receive the price on delivery of the thing sold, but not after
wards. [Civ. C. 1877, § 1365 ; R. C. 1899, § 4331. J 

Agent for designated counties and business bas no authority to employ attorney 
for general legal business tor principal. Kirby v. Scraper Co., 9 S. D. 623, 70 N. 
W. 1052.

Agent for sale of machinery cannot bind principal for value of second band
machinery dellvered fn contemplation of value of new. Shull v. New Birdsall Co., 
15 S. D. 8, 86 N. W. 654. 

ARTICLE 3.-MUTUAL 0RLJGATIONS OF PRI NCIPALS AND THIRD PERSONS. 

§ 5780. Rights and li&bilities of agent &ecrue to princip&l. An agent
represents his principal for al l purposes within the scope of his actual or 
ostensible authority and all the rights and liabilities which would accrue to 
the agent from the transactions within such limit, if they had been entered 
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into on his own account, accrue to the principal. [Civ. C. 1877, § 1366 : 
R. C. 1899, § 4332.]

§ 5781. When incomplete execution binding. A principal is bound· by
an incomplete execution of an authority when it is consistent with the 
whole purpose and scope thereof, but not otherwise. [Civ. C. 1877, § 1367 ; 
R . C. 1899, § 4333.]

§ 5782. When notice to one notice to both. As against a principal both
principal and agent are deemed to have notice of whatever either has notic� 
of and ought in good faith and the exercise of ordinary care and diligence 
to communicate to the other. [ Civ. C. 18i7, § 1368 ; R. C. 1899, § 4334. ] 

Knowledge acquired by agent before he became such to bind principal must 
have been present In the mind of agent at time he acted to bind principal. Gregg 
v. Baldwin, 9 N. D. fil5, 84 N. W. 373.

Knowledge of agent not Imparted to principal when agent Is nominal, merely.
Indemnity Co. v. Schroeder, 12 N. D. 110, 95 N. W. 436. 

-Knowledge of bank cashier of equities against note made to him Individually 
and by him indorsed to bank is knowledge of bank. Black Hllls Bank v. Kellogg, 
4 S. D. 312, 56 N. W. 1071. 

§ 5783. Authorized acts bind when authority exceeded. When an agent
exceeds his authority his principal is bound by his authorized acts so far 
only as they can be plainly separated from those which are unauthorized. 
[ Civ. C. 1877, § 1369 ; R. C. 1899, § 4335. ] 

§ 5784. When ostensible authority binding. A principal is bound by
acts of his agent under a merely ostensible authority to those persons only, 
who have in good faith and without ordinary negligence incurred a liability 
or parted with value upon the faith thereof. [ Civ. C. 1877, § 1370 ;  R. C. 
1899, § 4336. ] 

§ 5785. When exclusive credit to a.gent binds principal. If exclusive
credit is given to an agent by the person dealing with him, his principal is 
exonerated by payment or other satisfaction made by him to his agent in 
good faith before receiving notice of the creditor 's election to hold him 
responsible. [ Civ. C. 1877, § 137 1 ; R. C. 1899, § 4337. ] 

§ 5786. Set-off a.gs.inst a.gent. One who deals with an agent without
knowing or having reason to believe that the agent acts as such in the 
transaction may set-off against any claim of the principal arising out of the 
same all claims which he might have set-off against the agent before notice 
of the agency. [ Civ. C. 1877, § 1372 ; R. C. 1899, § 4338. ] 

§ 5787. Instrument within scope of authority binding. Any instrume�t
within the scope of h is authority by which an agent intends to bind his 
principal does bind him, if such intent is plainly inferable from the instrument 
itself. [ Civ. C. 1877, § 1373 ; R. C. 1899, § 4339. ] 

A partner may bind firm by written contract, when. Pearson v. Post, 2 Dak. 
220, !l N. W. ll.�-1. Affirmed In 108 U. $. 418. 

Deed made by person holding power of attorney, though Informal, binds princi
pal If true Intent can be gathered therefrom. Donovan v. Welch, 11 N. D. 113, 
00 N. W. 21>2. 

§ 5788. Principal . responsible for a.gent 's negligence. Unless requi�ed_ by
or under the authority of law to employ that particular agent, a prmc1pal 
is responsible to third persons for the negligence of his agent in the trans
action of the business of the agency, including wrongful acts committed 
bv such agent in and as a part of the transaction of such business ; and for 
his wil lful omission to fulfill the obl igations of the principal. f Civ. C. 1877, 
§ 1374 ;  R. C. 1899, § 4340. ]

Wife not responsible for husband's torts not committed In performance of duty 
while acting as her servant. Curtis v. Dinneen, 4 Dak. 245, 30 N. W. 148. 

One cannot be held for fraudulent representations of unauthorized agent 
by accepting benefits without knowledge of such representations. Nichols T. 
Bruns, 5 Dak. 28, 37 N. W. 752. 
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Every partner Is liable for fraudulent representations of every other partner 
made In the sale of partnership property as a means of efflectlng sale. Brundage 
v. Mellon, 5 N. D. 72, 63 N. W. 209. 

§ 5789. Principal 's responsibility limited. A principal is responsible for
no other wrongs committed by his agent than those mentioned in the last 
section, unless he has authorized or ratified them, even though they are 
committed while the agent is engaged in his service. [ Civ. C. 1877, § 1375 ; 
R. C. 1899, § 4341. ]

ARTICLE 4.·-0BLIGATIONS O F  AGENTS TO THIRD PERSONS. 

§ 5790. Agent warrants authority. One who assumes to act as an agent
thereby warrants to all who deal with him in that capacity that he has the 
authority which he assumes. [ Civ. C. 1877, § 1376 ; R. C. 1899, § 4342.]  

§ 5791. When agent liable as principal. One who assumes to act as an
agent is responsible to third persons as a principal for his acts in the course 
of his agency in any of the following cases and in no others : 

1 . When with his consent credit is given to him personally in a trans
action. 

2. When he enters into a written contract in the name of his principal
without believing in good faith that he has authority to do so :  or, 

3. When his acts are wrongful in their nature. [ Civ. C. 1877, § 1 377 ;
R. C. 1899, § 4343. ]

Agent personally bound by agreement, when. Moore v. Booker, 4 N. D. 543, 
62 N. W. 607. 

Unauthorized agent liable as principal for breach of contract. Kennedy v. 
Stovehouse, 13 N. D. 232, 100 N. W. 258. 

School directors signing contract as Individuals for school supplies whose acts 
are not thereafter ratified by board ot directors become personally liable. West•
em Publishing House v. Murdick, 4 S. D. 207, 56 N. W. 120 ; Western Publishing
House v. Bachman, 2 S .  D. 512, 51 N. W. 214.

One taking money agreeing to procure Insurance on property and making no
effort to do so becomes liable In case of loss for amount Insurance money received
would have secured .  Lindsay v. Pettigrew, 5 S. D. 500, 59 N. W. 726.

Where parties unite In voluntary unincorporated association and for convenience
contract under an association name, It not being a legally responsible body, its
acts are the acts of Its members who Instigate and sanction the same. Winona.
Lumber Co. v. Church, 6 S. D. 498, 62 N. W. 107. 

§ 5792. Surrender of property adversely claimed. If an agent receives
anythin� for the benefit of his principal , to the possession of which another 
person is entitled, he must on demand surrender it to such person,  or so 
!llnch of it as he has under his control at the time of demand, on being 
m�emnified for any advance which he has made to his principal in good 
faith on account of the same : and is respo�sible therefor if after notice from 
the owner, he delivers it to his principal. [ Civ. C. 1877, § 1378 ; R. C. 1899, 
§ 4344. ]

§ 5793. Thia article subject to chapter 2. The provisions of this article
are subject to the provisions of chapter 2 of this code. [ Civ. C. 1877, § 1379 ;
R. C. 1899, § 4345. ]

ARTICLE 5.-DELEGATION OF AGENCY. 

§ 6794. When agent cannot delegate powers. An agent unless specially
!orbidden by his principal to do so can delegate his powers to another person
1n any of the following cases, and in no others :

1. When the act to be done is purely mechanical.
2. When it is such as the agent cannot himself and the subagent can

lawfully perform. 
3. When it is the usage of the place to delegate such powers ; or,
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4. When such delegation is specially authorized by the principal. [Civ. C.
1877, § 1380 ;  R. C. 1899, § 4346. ] 

See Pickert v. Rugg, 1 N. D. 230, 46 N. W. 446. 
If agent has authority to employ attorney he may delegate that authority. 

Davis v. Matthews, 8 S. D. 300, 66 N. W. 456; Kirby v. Scraper Co. , 9 S. D. 623, 70 
N. W. 1002. 

Bank at which note Is payable and to which sent tor collection cannot employ 
bank In any other city as Its sub-agent to collect so as to make payment to it 
payme·nt to owner of note. Sherman v. Port Huron E. & T. Co., 8 S. D. 343, 
66' N. W. 1077 ; Sherman v. Port Huron E. & T. Co., 13 B. D. 95, 82 N. W. 413. 
(Authorities In confilct on this subject. ) 

Under certain conditions attorney may bind client tor costs of appeal. Pilcher 
v. Trust Co., 12 B. D. 52, 80 N. W. 151.

§ 1>795. Wrongful delegation makes agent principal. If an agent employs
a subagent without authority, the former is a principal and the latter his 
agent and the principal of the former has no connection with the latter. 
[Civ. C. 1877, § 1381 ; R. C. 1899, § 4347. J 

§ 1>796. Rightful subagent principal's agent. A subagent lawfully
appointed represents the principal in like manner with the original agent ; 
and the original agent is not responsible to third persons for the acts of 
the subagent. [Civ. C. 1877 , § 1382 ; R. C. 1899, § 4348.] 

Applied In Kuhnert v. Angell, 10 N. D. 59, 84 N. W. 579. 

ARTICLE 6.-TERMJN..\TION OF AGE:O.CY. 

§ 5797. How terminated. An agency is terminated as to every person
having notice thereof by : 

1. The expiration of its term.
2. The extinction of its subject.
3. The death of the agent.
4. His renunciation . of the agency ; or,
5. The incapacity of the agent to act as such. [Civ. C. 1877, § 1383 :

R. C. 1899, § 4349. ]
§ 1>798. Not coupled with interest, how terminated. Unless the power

of an agent is coupled with an interest in the subject of the agency it is 
terminated as to every person having notice thereof by : 
· 1. Its revocation by the principal.
2. His death ; or,
3. His incapacity to contract. [Civ. C. 1877, § 1384 ; R. C. 1899, § 4350. ]

Power ot sale In real estate mortgage fa power coupled with Interest and death
ot mortgagor does not revoke. Grandin v. Emmons, 10 N. D. 223, 86 N. W. i23:
Reilly v. Phl l llps, 4 S. D. rot, 57 N. W. i80. 

One acting as agent tor loan company and acting tor borrowers under power of 
attorney, has no Interest In land mortgaged. Power of attorney though Irrevocable 
becomes extinct by death of person giving It. Brown v. Skotland, 12 N. D. 445, 9i 
N. W. 543. 

C H A P T E R  6 3 .

PARTICULAR ·AGENCIES. 

ARTICLE 1 .-AUCTIO!'-EERS. 

§ 5799. Authority from seUer. An auctioneer in the absence of special
authorization or usage to the contrary has authority from the seller only
as follows : 

1. To sell by public auction to the highest bidder.
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2. 1'o sell for cash only, except such articles as are usually sold on credit
at auction. 

3. To warrant in like manner with other agents to sell according to
section 5776. 

4. To presctibe reasonable rules and terms of sale.
5. To deliver the thing sold upon payment of the price.
6. To collect the price ; and,
7. To do whatever else is necessary or proper and usual in the ordinary

course of business for effecting these purposes. [Civ. C. 1877, § 1385 ; R. C. 
1899, § 4351.]  

§ 5800. Authority from bidder. An auctioneer has authority from a
bidder at the auction as well as from the seller to bind both by a memorandum 
of the contract as prescribed in the chapter on sale. [Civ. C. 1877, § 1386 ; 
R. C. 1899, § 4352. ]

.ARTICLE 2.-FACTORS. 

§ 5801. Defined. A factor is an agent who is employed to buy or sell
property in his own name and who is intrusted by his principal with the 
possession thereof as defined in section 5582. [ Civ. C. 1877, § i387 ; R. C. 
1899, § 4353. ] 

§ 15802. Authority. In addition to the authority of agents in general a
factor bas actual authority from his principal, unless specially restricted : 

1. To insure property consigned to him uninsured.
2. To sell on credit anything intrusted to him for sale except such things

as it is contrary to usage to sell on credit ; but not to pledge, mortgage or 
barter the same ; and, 

3. To delegate his authority to his partner or servant, but not to any
person in an independent employment. [ Civ. C. 1877, § 1388 ; R. C. 1899, 
§ 4354.]

§ 15803. Ostensible authority. A factor has ostensible authority to deal
with the property of his principal as his own in transactions with persons 
not having notice of the actual ownership. [Civ. C. 1877, § 1389 ; R. C. 
1899, § 4355. ] 

ARTICLE 3.-SHIPMASTERS AND PILOTS. 

§ 5804. General agent of owner. The master of a ship is a general agent
for its owner in all matters concerning the same. [ Civ. C. 1877, § 1390 ; 
R. C. 1899, § 4356. ]

§ 5805. Bas authority to borrow. The master of a ship has authority to
borrow money on the credit of its owner, if it is necessary to enable him 
to complete the voyage, and if neither the owner nor his proper agent for 
such matters can be consulted without injurious delay. [Civ. C. 1877, § 1391 ;  
R. C. 1899, § 4357. ]
. § 5806. Agent for owner of cargo. The master of a ship during a voyage
18 a general agent for each of the owners of the cargo and bas authority to
do whatever they might do for the preservation of their respective interests,
except to sell or bypothecate the same. [ Civ. C. 1877, § 1392 ; R. C. 1899,
§ 4358.]

� 5807. Authority to make contra.eta binding owner. The master of a
ship may procure all its necessary repairs and supplies, may engage cargo 
and passengers for carriage and in a foreign port may enter into a charter 
party ; and his contracts for these purposes bind the owner to the full amount 
0
1
f the value of the ship and freightage. [ Civ. C. 1877, § 1393 ; R. C. 
899, § 4359.) 
§ 58!)8. Authority to hypothecate. The master of a ship may hypothecatethe ship, freightage and cargo in the cases prescribed by the chapters on
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bottomry and respondentia and in no others. [Civ. C. 1877, § 1394 ; R. C. 
1899, § 4360. ) 

§ 5809. Authority to sell ship. When a ship, whether foreign or domestic,
is seriously injured or the voyage is  otherwise broken up beyond the possi
bility of pursuing it, the master in case of necessity may sell the ship 
without instructions from the owners, unless by the earliest use of ordinary 
means of communication he can inform the owners and await their instruc
tions. [ Civ. C. 1877, § 1395 ; R. C. 1899, § 4361. ]  

§ 5810. Authority to sell cargo. The master o f  a ship may sell the cargo,
if the voyage is broken up beyond the possibility of pursuing it, and no 
other ship can be obtained to carry it to its destination and the sale is 
otherwise absolutely necessary. [ Civ. C. 1877, § 1396 ; R. C. 1899, § 4362. ] 

§ 5811. Authority to pay ransom. The master of a ship in case of its
capture may engage to pay a ransom for it in money or in part of the cargo 
and his engagement will · bind the ship, freightage and cargo. [ Civ. C. 1877, 
§ 1397 ; R. C. 1899, § 4363. )

§ 5812. Authority ceases on abandonment to insurers. The power of the
master of a ship to bind its owner or the owners of the cargo ceases upon the 
abandonment of the ship and freightage to insurers. [Civ. C. 1877, § 1398 ; 
R. C. 1899, § 4364. )

§ 5813. Master 's personal liability. Unless otherwise expressly agreed,
or unless the contracting parties give exclusive credit to the owner, the 
master of a ship is personally liable upon his contracts relative thereto, 
even when the owner is also liable. [Civ. C. 1877, § 1399 ; R. C. 1899, § 4365. ] 

§ 5814. Liable for negligence of crew. The master of a ship is liable to
third persons for the acts or negligence of persons employed in its navigation, 
whether appointed by him or not, to the same extent as the owner of the 
ship. [ Civ. C. 1877, § 1400 ; R. C. 1899, § 4366. )  

§ 5815. When for negligence of pilot. The owner or master of  a ship is  not
responsible for the negligence of a pilot whom he is bound by law to employ ; 
but if he is allowed an option between pilots, some of whom are competent, 
or is required only to pay compensation to a pilot whether he employs him 
or not, he is responsible to third persons. [ Civ. C. 1877, § 1401 ; R. C. 1899, 
§ 4367. )

ARTICLE 4 .-SH IP'S MANAGERS. 

§ 5816. Authority to contract and settle. A ship 's manager has power
to make contracts requisite for the performance of his duties as such ; 
to enter into charter parties or make contracts for carriage and to settle for 
freightage and to adjust averages. [Civ. C. 1877, § 1402 ; R. C. 1899, § 4.368.] 

§ 5817. Authority limited. Without special authority a ship 's manager
cannot borrow money or give up the lien for freightage or purchase a 
cargo or bind the owners of the sh�p to an insurance. [Civ. C. 1877, § 1403 ; 
R. C. 1899, § 4369. )

C H A P T E R  6 4 .

PARTNERSHIP IN GENERAL. 
ARTICLE 1.-'\VHAT CONSTITUTES A PARTNERSHIP. 

§ 5818. Partnership deftned. Partnership is the association of two or
more persons for the purpose of carrying on business together and dividing 
its profits between them. [ Civ. C. 1877, § 1404 ; R. C. 1899, § 4370. ] 

An agreement between residents of different states to divide the profits of 
Joans made by agent for principal do not make them partners. Grigsby v. Day, 
9 S. D. 585, 70 N. W. 881. 
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§ 5819. Ship owners not partners. Part owners of a ship do not by
simply using it in joint enterprise become partners as to the ship. [ Civ. C. 
1877, § 1405 : R. C. 1899, § 4371. ] 

§ 5820. Formed only by consent. A partnership can be formed only by
the consent of all the parties thereto and the ref ore no new partner can be 
admitted into a partnership without the consent of every existing member 
thereof. [ Civ. C. 1877, § 1406 ; R. C. 1899, § 4372. ) 

ARTICLE 2.-PART.SERSHIP PROPERTY. 

§ 5821. Deftned. The property of a partnership consists of all that is
contributed to the common stock at the formation of the partnership and all 
that is subsequently acquired thereby. [Civ. C. 1877, § 1407 ; R. C. 1899, 
§ 4373. )

§ 5822. Extent of member 's interest. The interest of each member of a
partnership extends to every portion of its property; [ Civ. C. 1877, § 1408 ;
R. C. 1899, § 4374. )

§ 5823. Shares in profit or loss presumed equal. In the absence of an
agreement on the subject the shares of partners in the profits or loss of the 
business are equal, and the share of each in the partnership property is the 
value of his original contribution, increased or diminished by his share of 
profit or loss. [ Civ. C. 1877, § 1409 ; R. C. 1899, § 4375. ) 

§ 5824. Loss divided same as profits. An agreement to divide the profits
of a business implies an agreement for a corresponding division of its losses, 
unless it is otherwise expressly stipulated. [Civ. C. 1877, § 1410 ; R. C. 1899, 
§ 4376. )

§ 5825. Lien on property for payment of debts. Each member of a
partnership may require its property to be applied to the discharge of its 
debts and has a lien upon the shares of the other partners for this purpose 
and for the payment of the general balance, if any, due to him. [Civ. C. 1877, 
§ 1411 ; R. C. 1899, § 4377. )

A judgment not made a lien on assets of partner In suit for dissolution cannot 
be enforced as such. Wishek v. Hammond, 10 N. D. 72, 84 N. W. 587. 

Partner has lien on firm assets for balance due him on accounting after payment 
of firm debts. Betts v. Letcher, 1 S. D. 182, 46 N. W. 193. 

Partner cannot acquire homestead rights In partnership property against a 
copartner. Brady v. Kreuger, 8 S. D. 464, 66 N. W. 1083. 

§ 5826. What presumed partnership property. Property, whether real
or personal, acquired with partnership funds is presumed to be partnership 
property. [ Civ. C. 1877, § 1412 ; R. C. 1899, § 4378. ) 

An action at law will not Ile by one partner against a copartner where no 
settlement of the partnership accounts bas been bad. Devore v. Woodruff, 1 N. 
D. 143, 45 N. W. 701.

ARTICLE 3.-MUTUAL OBLIGATIONS OF PARTN ERS. 

§ 5827. Partners trustees. The relations of partners are confidential.
They are trustees for each other within the meaning of chapter 60 of this code. 
Their obligations as sqch trustees are defined by that chapter. [Civ. C. 
1877, § 1413 ; R. C. 1899, § 4379. ) 

Partnership relations require the highest good faith. Lay v. Emery, 8 N. D. 
515, 79 N. W. 1053 ; Betts v. Letcher, 1 S. D. lS-2, 46 N. W. 193. 

Mfssapproprlatlon of partnership funds by one of partners does not constitute 
embezzlement. State v. Reddick, 2 S. D. 124, 48 N. W. 846. 

Deceit makes partner personally liable for amount so procured from partner
ship fund. Davenport v. Buchanan, 6 S. D. 376, 61 N. W. 47. 

§ 5828. Highest good faith required. In all proceedings connected with
the formation,  conduct, dissolution and liquidation of the partneship every 
partner is bound to act in the highest good faith toward his eopartners. 
He may not obtain any advantage over them in the partnership affairs by 
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the slightest misrepresentation, concealment, threat or adverse pressure of 
any kind. [Civ. C. 1877, § 1414; R. C. 1899, § 4380.] 

§ 6829. Each member must account to partnership. Each member of a
partnership must account to it for every thing that he receives on account 
thereof and is entitled to reimbursement therefrom for everything that he 
properly expends for the benefit thereof and to be indemnified thereby 
for all losses and risks which he necessarily incurs on its behalf. [Civ. C. 
1877, § 1415; R. C. 1899, § 4381.) 

§ 6830. No compensation. A partner is not entitled to any compensation
for services rendered by him to the partnership. [Civ. C. 1877, § 1416 ; R. 
C. 1899, § 4382.)

Compensation. See Wisner v. Field, 11 N. D. 257, 91 N. W. 67. 

ARTICLE 4.-RENUNCIATION OF PARTNERSHIP. 

§ 6831. Renunciation with notice exonerates. A partner may exonerate
himself from all future liability to a third person on account of the partner
ship by renouncing in good faith all participation in its future profits and 
giving notice to such third person and to his own copartners that he has 
made such renunciation and that, so far as may be in his power, he dissolves 
the partnership and does not intend to be liable on account thereof for the 
future. [Civ. C. 1877, § 1417; R. C. 1899, § 4383.] 

§ 5832. O&Dllot claim prodta thereafter. After a partner has given notice of
his renunciation of the partnership he cannot claim any of its subsequent 
profits and his copartners may proceed to dissolve the partnership. [Civ. C. 
1877, § 1418; R. C. 1899, § 4384.] 

C H A P T E R  6 5 .

GENERAL PARTNERSHIP. 

ARTICLE 1.-WHAT IS A GENERAL PARTNERSHIP. 

§ 5833. Dedned. Every partnership that is not formed in accordance
with the law concerning special partnership and every special partnership, 
so far only as the general partners are concerned, is a general partnership. 
[Civ. C. 1877, § 1419; R. C. 1899, § 4385.) 

ARTICLE 2.-POWERS AND AUTHORITY OF PARTNERS. 

§ 6834. Majority governs. Unless otherwise expressly stipulated, the decis
ion of the majority of the members of a general partnership binds it in the 
conduct of its business. [Civ. C. 1877, § 1420; R. C. 1899, § 4386.) 

§ 6835. Each partner general agent. Every general partner is agent for
the partnership in the transaction of its business and has authority to do 
whatever is necessary to carry on such business in the ordinary manner and 
for this purpose may bind his copartners by an agreement in writing. [ Civ. 
C. 1877, § 1421; R. C. 1899, § 4387.) • 

Fraudulent representation of one partner binds the others. Brundage v. Mellon, 
5 N. D. 72, � N. W. 209. 

Authority conferred upon a partnership may be exercised by either member of 
the ftrm. McLaughlin v. Wheeler, 1 S. D. 497, 47 N. W. 816 ; Pearson v. Post, 2 
Dak. 220, 9 N. W. 684. 

§ 5836. Authority limited. A partner as such has not authority to do any
of the following acts, unless his copartners have wholly abandoned the business 
to him or are incapable of acting : 

1. To make an assignment of the partnership property, or any portion
thereof, to a creditor or to a third person in trust for the benefit of a creditor 
or of all creditors. 
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2. To dispose of the good will of the business.
3. To dispose of the whole of the partnership property at once, unless it

consists entirely of merchandise. 
4. To do any act which would make it impossible to carry on the ordinary

business of the partnership. 
5. To confess a judgment.
6. To submit a partnership claim to arbitration ; or,
7. To do any act not within the scope of the preceding section. [Civ.

C. 1877, § 1422 ; R. C. 1899, § 4388. )
One partner bas no authority to bind firm by a guaranty of commercial paper 

of a third party. Clarke v. Wallace et al, 1 N. D. 404, 48 N. W. 839. 
Purchase of boots and shoes In name of bank by cashier for benefit of third 

person, not ratified by bank does not bind bank. N. S. B. & S. Co. v. Stebbins, 2 
S. D. 74, 48 N. W. 833. 

As to certain acts of bank cashier being void see Noyes v. Crandall, 6 S. D. 460, 
Gt N. W. 800. 

§ 5837. Effect of bad faith. A partner is not bound by any act of a co-
partner in bad faith toward him, though within the scope of a partner 's 
powers, except in favor of persons who have in good faith parted with value 
in reliance upon such act. [Civ. C. 1877, § 1423 ; R. C. 1899, § 4389. ) 

ARTICLE 3.-MUTUAL OBLIGATIONS OF PARTNERS. 

§ 5838. Proftta belong to fl.rm. All profits made by a general partner in
the course of any · business usually carried on by the partnership belong to the 
firm. [Civ. C. 1877, § 1424 ; R. C. 1899, § 4390. ) 

§ 6839. Partner cannot have adverse interest. A general partner, who
agrees to give his personal attention to the business of the partnership, may 
not engage in any business which gives him an interest adverse to that of 
the partnership or which prevents him from giving to such business all the 
attention which would be advantageous to it. [Civ. C. 1877, § 1425 ; R. C. 1899, 
§ 4391. )

§ 5840. May engage in separate business. A partner may engage in any
separate business, except as otherwise provided by the last two sections. [ Civ. 
C. 1877, § 1426 ; R. C. 1899, § 4392. )

§ 6841. When must account for proftta. A general partner, transacting
business contrary to the provisions of this article, may be required by any 
copartner to account to the partnership for the profits of such business. [Civ. 
C. 1877, § 1427 ; R. C. 1899, § 4393. )

ARTICLE 4.-LIABILITY OF PARTNERS. 

§ 5842. Liable to third persons. Every general partner is liable to third
persons for all the obligations of the partnership jointly with his copartners. 
[Civ. C. 1877, § 1428 ; R. C. 1899, § 4394. ) 

§ 5843. Liability deftned by chapter 62. The liability of general partners
for each other 's acts is defined by chapter 62 of this code. [Civ. C. 1877, 
§ 1429 ; R. C. 1899, § 4395. )

Each liable for fraudulent representation of other In sale of property. Brundage 
v. Mellon, 5 N. D. 72, 63 N. W. 209. 

§ 5844. Ostensible partner. Any one permitting himself to be represented
as a partner, general or special is liable as such to third persons to whom 
such representation is communicated , who on the faith thereof give credit to 
the partnership. [Civ. C. 1877, § 1430 ; R. C. 1899, § 4396. )  

§ 5846. Otherwise only p�er in fact liable. No one is liable as a partner
who is not such in fact, except as provided by the last section. [Civ. C. 1877, 
§ 1431 ; R. C. 1899, § 4397. ]
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ARTICLE 5.-TERl\flNATION OF PARTNERSHIP. 

§ 5846. Duration of partnership. If no term is prescribed by agreement
for its duration, a general partnership continues until dissolved by a partner 
or by operation of law. [ Civ. C. 1877, § 1432 ; R. C. 1899, § 4398. ]  

§ 5847. Causes dissolving. A general partnership is dissolved as to all  the
partners : 

1. By lapse of the time prescribed by agreement for its duration.
2. By the express will of any partner if there is no such agreement.
3. By the death of a partner.
4. By the transfer to a person not a partner of the interest of any partnP.r

in the partnership property. 
5. By war or by the prohibition of commercial intercourse betweeu the

country in which one partner resides and that in which another resides ; or 
6. By a judgment of dissolution. [ Civ. C. 1877, § 1433 ; R. C. 1899, § 4399. )

Partnership is dissolved eo lnstante when partners form a corporation. Hen
nessy v. Griggs et al, 1 N. D. 52, 44 N. W. 1010. 

§ 5848. Partial dissolution. A general partnership may be dissolved ac;
to himself only by the expressed will of any partner, notwithstanding his 
agreement for its continuance, subject, however, to liability to his copartnen
for any damage caused to them thereby, unless the circumstances are such as 
to entitle him to a judgment of dissolution. [ Civ. C. 1877, § 1434 ; R. C. 1899, 
§ 4400. ]

§ 5849. Judgment of dissolution. A general partner is entitled to a judg
ment of dissolution : 

1 . When he or another partner becomes legally incapable of contracting.
2. When another partner fails to perform his duties under the agreement

of partnership or is guilty of serious misconduct ; or, 
3. When the business of the partnership can be ,carried on only at a per

manent loss. [Civ. C. 1877, § 1435 ; R. C. 1899, § 4401. ) 
§ 5860. Liability until notice given. The liability of a general partner

for the acts of his copartners continues, even after a dissolution of the partner
ship, in favor of persons who have had dealings with and given credit to the 
partnership during its existence, until they have had personal notice of the 
dissolution ; and in favor of other persons, until such dissolution has been 
advertised in a newspaper published in every county where the partnership 
at the time of its dissolution had a place of business ; to the extent in either 
case to which such persons part with value in good faith and in the belief 
that such partner is still a member of the firm. [Civ. C. 1877, § 1436 ; R. C. 
1899, § 4402. ]  

Dissolution of partnership. Effect of settlement. Setting aside contracts. See 
Little v. Little, 2 N. D. 175, 49 N. W. 736. 

Failure to give notice of dissolution to parties doing business with ftrm con
tinues liability of partners. Cornwall v. McKinney, 12 S. D. 118, 80 N. W. 171. 

Making two deposits In one year, held "dealings with" a banking ftrm and 
giving credit thereto. Tobin v. McKinney, 14 S. D. 52, 84 N. W. 228. 

§ 5861. When ch&nge of name. sufficient notice. A change of the partner
ship name, which plainly indicates the withdrawal of a partner is a sufficient 
notice of the fact of such withdrawal to all persons to whom it is communicated. 
But a change in the name which does not contain such an indication is not 
notice of the withdrawal of any partner. [Civ. C. 1877, § 1437 ; R. C. 1899, 
§ 4403. )

ARTI CLE 6.-LIQUIDATION. 

§ 6862. Authority &fter dissolution. After the dissolution of a partner
ship the powers and authority of the partners are such only as are prescribed 
by this article. [Civ. C. 1877, § 1438 ; R. C. 1899, § 4404. ) 
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§ 6853. Who may act in liquidation. Any member of a general partnership
may act in liquidation of its affairs, except as provided by the next section. 
[Civ. C. 1877, § 1439; R. C. 1899, § 4405.] 

§ 5864. Who may not act. If the liquidation of a partnership is committed
by consent of all the partners to one or more of them, the others have no right 
to act therein; but their acts are valid in favor of persons parting with value 
in good faith upon the credit thereof. [Civ. C. 1877, § 1440; R. C. 1899, 
§ -�i6. Authority of partner liquidating. A partner authorize4 to act in
liquidation may collect, compromise or release any debts due to the partner-· 
ship, pay or compromise any claims against it, and dispose of the partner
ship property. [Civ. C. 1877, § 1441; R. C. 1899, § 4407.] 

§ 6856. Same. A partner authorized to act in liquidation may indorse iil'
the name of the firm promissory notes or other obligations held by the partner
ship for the purpose of collecting the same, but he cannot create any new
obligation in its name, or revive a debt against the firm by an acknowledgment, 
when an action thereon is barred under the provisions of the code of civil 
procedure. [Civ. C. 1877, § 1442; R. C. 1899, § 4408.] 

§ 6857. Surviving partller's authority. On the death of a partner the sur
viving partners succeed to all the partnership property, whether real or 
personal, in trust for the purposes of liquidation, even though the deceased 
was appointed by agreement sole liquidator; and the interest of the deceased 
in the ultimate distribution of the partnership ai:;sets passes to those who suc
ceed to bis other personal property. [Civ. C. 1877, § 1442; R. C. 1899, § 4409.] 

ARTICLE 7.-OF THE USE OF FICTITOUS NAMES. 

§ 6868. Fictitious names. Service. Publication. Except as otherwise
provided in the next section, every partnership transa<'ting business in thiR 
state under a fictitious name, or a designation not sbQwing the names of the 
persons interested as partners in such business, must file with the clerk of 
the district court of the county or subdivision in which its principal place of 
business is situated a certificate, stating the names in full of all the members 
of such partnership and their places of residence, and publish the same once 
a week for four sucessive weeks in a newspaper published in the county, if there 
is one, and if there is none in such county, then in a newspaper published in 
an adjoining county. [Civ. C. 1877, § 1443; R. C. 1899, § 4410.] 

Objection that certUicate has not been filed must be taken by answer, otherwise 
it Is waived. Heegaard v. Trust Co., 3 S. D. 569, 54 N. W. 656. 

§ 6859. Foreign partnership. A commercial or banking partnership, estab
lished and transacting business in a place without the United States, may with
out filing the certificate or making the publication prescribed in the last section 
use in this state the partnership name used by it there, although it is fictitions 
or does not show the names of the persons interested as partners in such 
business. [Civ. C. 1877, § 1444; R. C. 1899, § 4411.] 

§ 6860. How certiftcates executed. The certificate filed with the clerk
of the district court, provided in section 5858, must be signed by the partners 
and acknowledged before some officer authorized to take acknowledgments 
of conveyances of real property. [Civ. C. 1877, § 1445; 1881, ch. 30, § 1; R. 
c. 1899. § 4412.]

§ 5861. Penalty. Persons doing business as partners, Cl)ntrary to the pro
visions of this article shall not maintain any action on or on account of any 
contracts made or transactions had in their partnership name in any court of 
this state, until they have first filed the certificate and made the publication 
herein required; provided, however, that if such partners shall at any time 
comply with the provisions of this article, then such partnership shall have 
the right to maintain an action in all such partnership contracts and trans-
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actions entered into prior as well as after such compliance with this article 
and the disability heretofore imposed on partnerships by said article for a 
failure to comply therewith are hereby removed and made to conform to this 
section. [Civ. C. 1877, § 1445; 1881, ch. 30, § l; R. C. 1899, § 4412.) 

§ 6862. New certi1lca.te when members changed. On every change in the
members of a partnership transacting business in this stat� under a fictitious 
name or designation which does not show the names of the persons interested as 
partners in the business except in the cases mentioned in section 5859, a new 
certificate must be filed with the clerk of the district court and a new publica
tion made as required by this article on the formation of such partnership. 
[Civ. C.1877, § 1446; R. C. 1899, § 4413.) 

§ 5863. Duty of clerk. Every clerk of the district court must keep a reg
ister of the names of firms and persons mentioned in the certificates filed with 
him pursuant to this article, entering in alphabetical order the name of every 
such partnership and- of each partner therein. [Civ. C. 1877, § 1447; R. C. 
1899, § 4414.) 

§ 5864. Certi1led copies evidence. Copies of the entries of the clerk of the
-district court, as herein directed, when certified by him and affidavits of publi
cation made as prescribed in section 7294 of the code of civil procedure are 
presumptive evidence of the facts therein stated. [Civ. C. 1877, § 1448; R. C. 
1895, § 4415.] 

CHAPTER 66. 

SPECIAL P AR'l'NERSIDP. 

ARTICLE !.-FORMATION OF THE P.A.RTNERSHIP. 

§ 5866. Special partnership authorized. A special or limited partnership
may be formed by any two or more persons in the manner and with the effect 
prescribed in this chapter for the transaction of any business except banking 
or insurance. [Civ. C. 1877, § 1449; R. C. 1899, § 4416.] 

§ 5866. How constituted. A special partnership may consist of one or more
persons called general partners and one or more persons called special partners. 
{Civ. C. 1877, § 1450; R. C. 1899, § 4417.) 

§ 5867. How formed. Persons desirous of forming a special partnership
must severally sign a certificate, stating: 

1. The name under which such partnership is to be conducted.
2. The general nature of the business intended to be transacted.
3. The names of all the partners and their residences, specifying which

are general and which are special partners. 
4. The amount of capital which each special partner has contributed to the

common stock ; and, 
5. The periods at which such partnership will begin and end. [Civ. C. 1877,

§ 1451; R. C. 1899, § 4418.)
§ 5868. Certiftca.te, how executed and ftled. Certificates under the last

section must be acknowledged by all the partners before some offieer author
ized to take acknowledgment of deeds, one to be filed in the office of the 
clerk of the district court of the county or subdivision and the other recorded 
in the office of the register of deeds of the county in which the principal place 
of business of the partnership is situated in a book to be kept for that purpose 
open to public inspection; and if the partnership has places of business 
situated in different counties, a copy of the certificate, certified by the register 
of deeds in whose office it is recorded, must be filed in the clerk's office as 
aforesaid and recorded in like manner in the office of the register of deeds 
in every such county. If any false statement is made in any such certificate 
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all the persons interested in the partnership are liable as general partners 
for all the engagements thereof. [Civ. C. 1877, § 1452; R. C. 1899, § 4419.] 

§ 5869. Affidavits required of partners. An affidavit of each of the partners
stating that the sums specified in the certificate of the partnership as having 
been contributed by each of the special partners has been actually and in good 
faith paid in the lawful money of the United States, must be filed in the same 
office with the original certificate. [ Civ. C. 1877, § 1453; R. C. 1899, § 4420.] 

§ 5870. Oomplia.nce necessary to formation. No special partnership is
formed until the provisions of the last five sections are complied with. [Civ. 
C. 1877, § 1454; R. C. 1899, § 4421.]

§ 5871. Publication required. The certificate mentioned in this article or
a statement of its substance must be published in a newspaper printed in the 
county where the original certificate is filed and if no newspaper is there 
printed then in a newspaper in the state nearest thereto. Such publication 
must be made once a week for four successive weeks, beginning within one 
week from the time of filing of such certificate. In case the publication is not 
so made the partnership must be deemed general. [ Civ. C. 1877, § 1455; 
R. C. 1899, § 4422.]

§ 5872. Affidavit of publication filed. An affidavit of publication pursuant
to the preceding section made by the printer, publisher or chief clerk of a 
newspaper, may be filed with the register of deeds with whom the original 
certificate was filed and is presumptive evidence of the facts therein stated. 
[Civ. C. 1877, § 1456; R. C. 1899, § 4425.] 

ARTICLE 2.-POWERS, RIGHTS AND DUTIES OF THE PARTNERS. 

§ 5873. Bow renewed or continued. Every renewal or continuance of a
special partnership must be certified, recorded, verified and published in the 
same manner as upon its original formation. [Civ. C. 1877, § 1457; R. C. 1899, 
§ 4424.)

§ 5874. Style of special partnership. Sign. The business of a special
partnership must be conducted under a name consisting of the- names or sur
names of one or more of the general partners only with or without the addition 
of the words "and company" or"& Co." Such partnership shall put in some 
conspicuous place on the outside and in front of the building in which it has 
its chief place of business some sign on which shall be painted in legible 
English characters all the names of all the members of such partnership, desig
nating the special partners. [Civ. C. 1877, § 1458; R. C. 1899, § 4425.] 

§ 5875. Only gener&l partners ha.ve authority. The general partners only
have authority to transact the business of a special partnership. [ Civ. C. 
1877, § 1459; R. C. 1899, § 4426.) 

§ 5876. Rights of speci&l partner. A special partner may at all times in
vestigate the partnership affairs and advise his partners or their agents as to 
their management. [Civ. C. 1877, § 1460; R. C. 1899, § 4427.] 

§ 5877. Ma.y deal with firm. A special partner may lend money to the
partnership or advance money for it and take from it security therefor and as 
to such loans or advances has the same right as any other creditor; but in case 
of the insolvency of the partnership, all other claims which he may have 
against it must be postponed until all other creditors are satisfied. [Civ. 
C. 1877. § 1461; R. C. 1899, § 4428.]

§ 5878. Who joined in actions. In all matters relating to a special part
nership its general partners may sue and be sued alone in the same manner as 
if there were no special partners. [Civ. C. 1877, § 1462; R. C. 1899, § 4429.] 

§ 5879. Withdrawal of capital. No special partner under any pretense
may withdraw any part of the capital invested by him in the partnership 
during its continuance. (Civ. C. 1877, § 1463; R. C. 1899, § 4430.] 

§ 6880. Ma.y receive interest a.nd protlts. A special partner may receive
such lawful interest and such proportion of profits as may be agreed upon, 
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if not paid out of the capital invested in the partnership by him, or by some 
other special partner, and is not bound to refund the same to meet subsequent 
losses. [Civ. C. 1877, § 1464 ; R. C. 1 899, § 4431. ] 

§ 5881 . When special becomes general partner. If a special partner with
draws capital from the firm contrary to the provisions of this article he thereby 
becomes a general partner. [Civ. C. 1877, § 1465 ; R. C. 1899, § 4432. ) 

§ 5882. When preference void. Every transfer of the property of a special
partnership or of a partner therein, made after or in  contemplation of the 
insolvency of such partnership or partner with intent to give a preference  
to  any creditor of  such partnership, or  partner over any creditor of such part
nership, is void against the creditors thereof ; and every judgment con
fessed, lien created or security given in like manner and with like intent 
is in like manner void. [ Civ. C .  1877, § 1466 ; R. C. 1899, § 4436.) 

An.TICLE 3 .-LIA B I LITY OF PARTN ERS, 

§ 5883. Of general partner. 'l'he general partners in a special partnership
are liable to the same extent as partners in a general partnership. [Civ. C. 
1877, § 1467 ; R. C. 1899, § 4434. ] 

§ 5884. Special partners, liability limited. Exceptions. The contribution
of a special partner to the capital of the firm and the increase thereof is 
l iable for its debts, but he is not otherwise liable therefor except as follows :

1. If he has willful ly made or permitted a false or materially defective
statement in the certificate of the partnership, the a ffidavit filed therewith 
or the published announC'ement thereof, he is liable as a general partner to 
all the creditors of the firm. 

2. If he has willfully interfered with the business of the firm, except as
permitted in article 2 of this chapter, he is liable in l ike manner ; or, 

3 . If he has wil lfully joined in or assented to an act contrary to any of the
provisions of article 2 of this chapter he is liable in a like manner. [Civ. C. 
1877, § 1468 ; R. C. 1899, § 4435. ] 

§ 5885. When special liable as general partner. When a special partner
has unintentionally done any of the acts mentioned in the last section he is 
liable as a general partner to any creditor of the firm who has been actually 
misled thereby to h is prejudice. [ Civ. C. 1877, § 1469 ; R. C. 1899, § 4436. ]  

§ 5886. Estoppel, when contracting with as such. One who upon making
a contract with a partnership accepts from or gives to  it a written memorandum 
of the contract, stating that the partnership is special and giving the names 
of the special partners, cannot afterwards charge the persons thus named as 
general partners upon that contract by reason of any error or defect in the 
proceedings for the creation of the special partnership prior to the accept
ance of the memorandum, if an effort has been made by the partners in good 
faith to form a special partnership in the manner provided by law. [Civ. C. 
1877, § 1470 ; R. C. 1899, § 4437. ]  

ARTICLE 4 .-ALTERATION AND D I SSOLUTION. 

§ 5887. When special becomes general partnership. A special partner
ship becomes general, if within ten days after any partner withdraws from 
it, or any new partner is received into it ,  or a change is made in the nature 
of its business, or in its name ,  a certificate of such fact, duly verified and 
signed by one or more af the partners, is not filed with the clerk of the district 
court and the register of deeds with whom the original certificate of the part
nership was filed and notice thereof published as is provided in article 1 
of this chapter for the publication of this certificate. [Civ. C. 1877, § 1471 ; 
R. c. 1899, § 4438. ]

§ 5888. How new special partners admitted. New speeial partners may
be admitted into a special partnership upon a certificate, stating the names, 
residences and contributions to the common stock of each of such partners, 
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signed by each of them and hy the general partners, verified, acknowledged 
or proved and filed with the clerk and recorded in the register 's office in which 
the ori�inal certificate was filed according to the provisions of article 1 
of this chapter. [Civ. C. 1877, § 1472; R. C. 1899, § 4439.] 

§ 5889. Dissolution. Notice filed and published. A special partnership
is subject to dissolution in the same manner as a general partnership, except 
that no dissolution by the act of the partners is complete until a notice 
thereof has been filed and recorded in the office of the register of deeds with 
whom the original certificate was recorded and filed in the office of the 
clerk of the district court and published once in each week for four successive 
weeks in a newspaper printed in each county where the partnership has a 
place of business. [Civ. C. 1877, § 1473; R. C. 1899, § 4440.] 

C H A P T E R  6 7 .

INSURANCE IN GE:NERAL. 

ARTICLE 1.-DEFINITION OF INSURANCE. 

§ 5890. Defined. Insurance is a contract whereby one undertakes to
indemnify another against loss, damage or liability arising from an unknown 
or contingent event. [Civ. C. 1877, § 1474; R. C. 1899, § 4441.] 

A corporation which undertakes to guarantee fl.xed revenue per acre from 
farm land is an insurance company. State v. Hogan, 8 N. D. 301, 78 N. W. 1051. 

ARTICLE 2.-WHAT MAY BE INSURED. 

§ 5891. Insurable interest. Any contingent or unknown event, whether
past or future, which may damnify a person having an insurable interest or 
create a liability against him may be insured against, subject to the provisions 
of this chapter, with the exception of an insurance for or against the drawing 
of any lottery or for or against any chance or ticket in a lottery drawing a 
prize. [Civ. C. 1877, § 1475; R. C. 1899, § 4442.] 

§ C5892. Insurance classiiled. The most usual kinds of insurance are :
1. Marine insurance.
2. Fire insurance.
3. Life insurance.
4. Health insurance; and
5. Accident insurance. [Civ. C. 1877, § 1476; R. C. 1899, § 4443.]
§ 5893. All kinds subject to chapter. All kinds of insurance· are subject

to the provisions of this chapter. [Civ. C. 1877, § 1477; R. C. 1899, § 4444.] 

ARTICLE 3.-PARTIES TO THE CONTRACT, 

§ 5894. Insurer and insured defined. The person who undertakes to in
demnify another by a contract of insurance is cal led the insurer and the 
person indemnified is called the insured. [Civ. C. 1877, § 1478; R. C. 1899, 
§ 4445.]

§ 5895. Who may insure. Any one who is capable of making a contract
may be an insurer, subject to the restrictions imposed by special statutes 
upon foreign corporations, nonresidents and others. [Civ. C. 1877, § 1479 ; 
R. C. 1899, § 4446.]

§ 5896. Who may be insured. Any one except a public enemy may be
insured. [Civ. C. 1877, § 1480; R. C. 1899, § 4447.] 

§ 5897. Insurance of mortgaged property. When a mortgagor of prop
erty effects insurance in his own name, providing that the loss shall be 
payable to the mortgagee, or assigns a policy of insurance to the mortgagee, 
the insurance is deemed to be upon the interest of the mortgagor, who does 
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not cease to be a party to the ori g inal contract and any act of his which would 
otherwise avoid the insurance wi l l  have the same effect. although the property 
is in the hands of the mortgagee. [ Civ. C. 1877 ,  § 1481 ; R .  C. 1895, § 4448.] 

Mortgagee to  whom pol icy to mortgagor ls made payable may sue alone where 
h i s  c la im exceeds the amount  of the insu rance. Travelers v.  California Co., 1 N. 
D. 151 , 45 N. W. 7m.

Mor'tgagee l i able  for prem i u m  when mortgage so provides.  St. P. F. & M. Co.
v. upton , 2 N .  D.  2'.!fl , :\0 N. W. 702 .

Fai l u re on pa rt of m ortgagee to com ply w i th the s t ipulations In the policy will
operate to forfe i t  policy. Ormsby v. Phenix Ins .  Co. , 5 S .  D.  72, 58 N. W. 301.  

§ 5898 . Same. New contract. I f  an i rnmrrr a ssents  to  the transfer of
an insura nce from a mort ga gor to a m ortga gee and at the time of his assent 
imposes further obl igat ions  on the assi gnee ,  mak ing a new contract with 
him, the acts of the mort ga gor t a n not affect h i s  r i ght .  r civ . C. 1877, § 1482 ; 
H. C. 1899 ,  § 44-:1-9 . ]

.\ H'J' ICLF. 4 .- 1 .:-- �cn.iBLE l e\TEREST. 

§ 5899. Defined. EYPry i n t r rrst in t he p roperty, or any relation thereto,
or l i ab i l i t y  i n  respect  thereof of snc· h  a na t u re that a contemplated peril 
m ight  cl i rcdly clam n i fy thr  insmcd i s  an  i n surable interest. [Civ. C. 1877, 
§ 1483 : R .  C. 1899 .  § 4-:150. ]

§ 5900. Classified. ,\ n insurab l e interest i n  property may consist in :
1 .  A n  ex isti n g  i n t e rest .
2 . An i n thoatc i n t e rr,-t fonndrd on an ex i st i n g- interest ; o r,
3 . An expec ta ncy eonp ! Pd w i th  an rxist i ng  in trrrst in that out of which

thr  expect an c:y a risc•s .  [ l' iv .  C. 1 8 7 7 ,  § 148-! ; R .  C .  1 89!:J,  § 4451.] 
§ 5901 . Carrier or depositary has. A car r ier  or depositary of any kind

has a n  i mn 1 rah l r  in tcrpst i n  a 1 h i n g  hr lcl bv h i m  a s  such t o  the extent of its 
vn lur .  I l' i \· .  C .  1877 ,  § HSfi : R .  C .  1 800 .  § 445� . ] 

§ 5902. Contingent or expectant interest not . A mere contingent or ex
prcta n t  i n t e t·Pst i n  a nyt h i ng .  n ot fn11 n<lcd on a n  ac-tual ri ght to the thing, 
nm· npon va l i d  cont ra c · t  for i t ,  is n ( ) t  i mmrab lr .  [ CiY .  C .  1 877, § 1486 ; R. C. 
1 80!:J . § H5:3 . ] 

§ 5903 . Measure of. The  nwn sn rr of a n  irnm rahl e i nte rest in property
iR  1 1w ex t i>n t  to  "·h i c · h  t hP i n surP cl  rn i ght  lw damn ified by loss or injury thereof. 
[ C i v .  C. 1 8 77 ,  § H87 ; H .  C. 1 800 .  § 4-Li -t] 

§ 5904. Insurance without interest void. Thr sole  object of insurance
is the  i ndrmn i ty of t h r  i nsnred a n cl i f' lH' h a s  no i n snrable i nterest the contract 
is void .  [ C i Y .  ·c . 1 8 77 .  § 1-1-88 : R .  ( '. 1800 ,  § H�:i . ]  

§ 5905. When interest must exist. An in trrcst i n snrrd must exist when
the i n sn rarn•p  t a krs  rffr c - t  a ll ( l  "·h pn  t h (• loss o r· c · 1 1 rR .  hnt  nerd not exist in the 
rn l'an t ime . ! ( ' i v .  C . 1 � 7 7 .  § 1-t�!" l : H .  < ' . l '< !"H l .  � -1--1-.JG . ] 

T n s u rers n o t  l i a bl c  i f  a t  t ime  of Joss insured has  no in t erest i n  Insured property. 
Tierney v. Phenix Ins .  Co . , 4 ::-J. D. G l i:\ ,  1 ;'.! N. W .  G l2 ;  Ormsby v. Phenix Ins. Co., 
,; 8. D. 7:!, :\H N. W. �01 . 

Immat er ial  var iance in incu m b ra n <'e u pon v a l u e  or s i ze of property In no way 
d e t r i nwn t a l  w i l l  not  v i t i a t e  insu ra n ee .  :!\ Ic:S:a m a ra v .  D .  F .  & M. Co. , 1 S. D.  342, 
47 :S: . W .  '.!SS .

§ 5906. When change of interest suspends insurance. Except in the cases
sp ,, r i ficd i n  the  next fiw sPrt ions  n n cl i n  t h e  c· a sPs of l i fe .  arr ident and health 
i n s1 1 rn nc · P .  a c-h , 1 n gc of i n t Pr«'st i n  a 11_\· p a rt of a t h i n g- in sn rrd, unaccompanied 
h,v a co tTi >spo n d i n g- rha n g<' of intPr1'st i n  t lw i n sura nce .  suspends the insurance 
to a n  P <p 1 iva l t' n t  rxtrn t .  n n t i l  thr i n t c • rPst  i n  t h r  t h i n g  and the interest in the 
i n s1 1mnc-c  a rc vested in  thr  samP prrson .  [ CiY .  C. 1877 .  § 1490; R. C. 1899, 
§ 44;)7 . l

§ 5907. Change after loss does not affect. J\ change of interest in a. thing
insured after  the  ,wcmTence  of a n  i n j ury which results in  a loss does not 
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affect the right of the insured to indemnity for the loss. [Civ. C. 1877, 
§ 1491 ; R. C. 1899, § 4458 . ]

§ 15908. Change in one of several things. A change of interest in one or
more of several distinct things insured by one policy does not avoid the 
insurance as to the others. [Civ. C. 1877, § 1492 ; R. C. 1895, § 4459 . ]  

§ 15909. lncmnbrance or  reinsurance of one of  several things. The procure
ment of any other contract of insurance upon or the incnmbrance of one or 
more of the several distinct things insured by one policy does not render void 
any insurance upon the things not covered by such other contract of insur
ance or incumbrance ;  but in case of loss or damage such an amount shall be 
deducted from the insurance as the value of the property so incumbered or 
doubly insured bears to the value of all the property covered by the policy. 
Any agreement made to waive the provisions of this or the preceding section 
is void. [R. C. 1895, § 4460. ]  

§ 5910. Change of interest b y  death. A change o f  i nterest by will or
succession on the death of the insured does not avoid an insurance ; and his 
interest in the insurance passes to the person taking his in_terest in the thing 
insured. (Civ. C. 1877, § 1493 ; R .  C. 1899, § 4461 . ] 

§ 5911. Change among joint owners. A transfer of interest by one of
several partners, joint owner or owners in common who are jointly insured 
to the others does not avoid an insurance,  even though it  has been agreed 
that the insurance shall cease upon an alienation of the thing insured. l Civ. 
C. 1877, § 1494 ; R. C. 1899, § 4462. ]

§ 5912. Stipulation of interest void. Every stipulation in a policy of
insurance for the payment of loss whether the person insured has or has n ot 
any interest in the property insured or that the policy sha l l  be received as 
proof of such interest and every pol icy executed by way of gaming or wager
ing is void. [ Civ. C. 1877, § 1494 ; R. C. 1899, § 4463. ] 

ARTICLE 5 .-CONC EA L;\TENT AND REPRESJU:NTA TION . 

§ 5913. Concealment defined. A neglect to communicate that which a
party knows and ought to communicate is called a concealment. [Civ. C .  
1877, § 1495 ; R. C. 1899 ,  § 4464. ]  

§ 5914. Rescission on account of. A concealment, whether intentional or
unintentional, entitl es the inj ured party to rescind a contract of insurance. 
[Civ. C. 1877, § 1496 ; R. C. 1899, § 4465 . ] 

§ 5915. Mutual disclosures. Each party to a contract of insurance must
communicate to the other in good faith all facts within h i s  knowled�e which 
are or which he bel ieves to be material to the contract and which the other 
has not the means of a scerta in ing and as to which he makes no warranty. 
[Civ. C. 1877, § 1497 ; R. C. 1899 ; § 4466. ] 

§ 5916. What not bound to disclose. Neither party to a contract of
insurance is bound to communicate information of the matters following, 
except in answer to the inquiries of the other :  

1. Those which the other knows.
2. Those which in the exercise of ordinary care the other ought to know

and of which the former has no reason to suppose him ignora nt. 
3. '!'hose of which the other waives communication.
4. Those which prove or tend to prove the existence of a risk excluded

by a warranty and which are not otherwise material ; and, 
5. Those which relate to a risk excepted from the policy and which are

not otherwise material. [Civ. C. 1877, § 1498 ; R. C. 1899, § 4467 . ] 
§ 15917. Bow materiality determined. Material ity is to be  determined not

by the event, but solely by the probable and reasonable influence of the facts 
upon the party to whom the communication is due in forming his estimate 
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of the disadvantages of the proposed contract or in making his inquiries. 
[Civ. C. 1877,  § 1499 ; R .  C. 1899, § 4468. ] 

Questions of materlallty of statements of insu red in appl ication reviewed. 
Waterbury v. D .  F. & M. Co. , G Dak. 468, 43 N. W. 697. 

§ 5918. Presumption of knowledge. Each party to a contract of insm"8.nce
is bound to know all  the general causes which are open to bis inquiry, equally 
with that of the other and which may affect either the political or material 
perils rontemplated and al l  general usages of trade. [ Civ C. 1877, § 1500 ; 
R. C. 1899, § 4469. ]  

§ 5919. Right to information waived. The right to information of material
facts may be waived, either by the terms of insurance ,  or by neglect to make 
inquiries as to snch facts, when they are distinctly implied in other facts of 
which information is communicated. [Civ. C. 1877, § 1 501 ; R. C. 1899, § 4470.) 

§ 5920. Information as to interest. Information of the nature or amount
of the interest of one insured need not be communicated unless in answer to 
inquiry, except as prescribed by section 5937. [ Civ. C. 1877 ,  § 1502 ; R. C. 
1899, § 4471. ] 

Failu re of lnsuTed to inform insu rer property is incumbered by chattel mortgage 
voids policy. Harding v. Norwich Co. , 10 S. D. 64, 71 N. W. 755.

§ 5921. Rescission for fraudulent concealment. An intentional and
fraudulent omission on the part of one insured to communicate information 
of matters proving or tending to prove the falsity of a warranty entitles the 
insurer to rescind. [ Civ. C. 1877 ,  § 1503 ; R. C. 1899, § 4472. ] 

§ 5922. Matters of opinion. Neither party to a contract of insurance is
bound to communicate even upon inquiry information of his own judgment 
upon the matters in question .  [ Civ. C. 1877,  § 1504 ; R. C. 1899, § 4473.) 

§ 5923. Form of representation. A representation may be oral or written.
[ Civ. C. 1877,  § 1505 ; R. C. 1899, § 4474. ] 

§ 5924. When may be made. A representation may be made at the same
time with issu ing  the policy or before it. [ Civ. C. 1877,  § 1506 ; R. C. 1899, 
§ 4475 . ]

§ 5925. Rules of interpretation. The  language of .a representation is  to
be i nterpreted by the same rules as the language of contracts in general. 
[ Civ. C. 1877 .  § 1507 ; R. C .  1899, § 4476 . ]  

§ 5926. What deemed promise. A representation as  to the future is  to
he deemed a promise,  unless i t  a ppears that it  ·was merely a statement of 
belief or  expectat ion . .  [ Civ .  C. 1877 ,  § 1508 ; R. C. 1899, § 4477. ] 

§ 5927. Cannot qualify contract ; may, implied warranty. A representa
tion cannot be allowed to qualify an express provision i n  a contract of 
i nsurance ; bnt it  may qualify an im plied warranty. [Civ. C. 1877, § 1509 ; 
H. C. 1 899, § 4-1-78 . ]

§ 5928. When may b e  withdrawn. A representat ion may be altered or
wi 1 hdrawn before t h e  i nsnrn nee is effected ,  bnt not afterwards. [Civ. C. 
1877 .  § 1 510 : R. C.  1899 ,  § 4479 . ]  

§ 5929. Time to  which refers. The  complet ion of  the contract of  insurance
i s  the t im e  to whi f'.h a rep t·csen ta t ion must be presumed to refer. [Civ. C. 
1877 .  § 1 5 1 1 : R. C. 1 899 .  § 4480. ] 

§ 5930. On information and belief. Wlwn a person insured has no per
sonal knowledge of a fact, he may, nevertheless repeat information which 
he has  upon the  snhjed a nd which he believes to  be tru e  with the explanation 
that  he docs so on t he information of others, or he may submit the information 
i n  i t s  "·hol e ext l'n t to thr. i nsu rer ; and in  neither case is he responsible for 
its truth .  nn l rss i t  prncccd s from an agent of the insnred whose duty it 
is to g in the  in t r ll i �Pn c• P .  [C i ,· . C. 1 877 .  § 1512 ; R. C. 1899, § 4481.) 

§ 5931 . When deemed false. A representa t i on is to be deemed false when
1hr farts  fa i l  to ro rrespoml w i th  i t s  a ssert ions or stipulations. [Civ. C. 
1877 ,  § 1 5 1 3 ; R .  f' . lS !Hl ,  § 4482 . ]  
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§ 5932. Eft'ect of falsity. If a representation is false in a material point,
whether affirmative or promissory, the injured party is entitled to rescind 
the contract from the time when the representation becomes false. [Civ. C. 
1877, § 1514 ; R. C. 1899, § 4483. ] 

§ 5933. Bow materiality determined. The materiality of a representation
is determined by the same rule as the materiality of a concealment. [ Civ. C. 
1877, § 1515 ; R. C. 1899, § 4484. ] 

§ 5934. When not material. No oral or written misrepresentation made
in the negotiation of a contract or policy of insurance by the insured or in 
his behalf shall be deemed material or defeat or avoid the pol icy or prevent 
its attaching, unless such misrepresentation is made with actual intent to 
deceive, or unless the matter misrepresented increased the risk of loss . 
[R. C. 1895, § 4485. ] 

§ 6935. Modification. Rescission. The provisions of this article apply
as well to a modification of a contract of insurance as to its original formation. 
Whenever a right to rescind a contract of insurance is given to the insured 
by any provision of this chapter such right may be exercised at any time 
previous to the commencement of an action on the contract. [ Civ. C. 1877, 
§ 1516 ; R. C. 1899, § 4486. ]

ARTICLE 6.-T H E  POLICY. 

§ 5936. Defined. The written instrument in which a contract of insurance
is set forth is called a policy of insurance. [ Civ. C. 1877, § 1517 ; R. C. 1899, 
§ 4487. ]

§ 5937. What must specify. A policy of insurance must specify :
1. The parties between whom the contract is made.
2. The rate of premium.
3 . The property or l ife insured.
4. The interest of the insured in property insured, if he is not the absolute

owner thereof. 
5. The risks insured again st ; and,
6. The period during which the insurance is to continue. [Civ. C. 1877 ,

§ 1518 ; R.  C.  1899, § 4488. ]
§ 5938. Applied only to interest. When the name of the person intended

to be insured is specified in a policy, it can be applied only to his own 
proper interest. [Civ. C. 1877, § 1519 ; R. C. 1899,  § 4489 . ]  

§ 5939. Insurance by trustee or agent. When an insurance is made by
an agent or trustee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as an agent or trustee 
or by other general words in the policy. [ Civ. C . 1877, § 1520 ; R. C .  1899, 
§ 4490. )

§ 5940. Terms govern joint or common interest. To render an insurance
effected by one partner or part owner, appl i cable to  the interest of his 
copartners or of other part owners, it is necessary that the terms of the 
policy should be such as are applicable to the j oint or common interest. 
[Civ. C. 1877, § 1521 ; R. C. 189V, § 4491 . ]  

§ 5941. Only person intended may claim benefit. When the description
of the insured in a policy is so general that it  may comprehend any person 
or any class of persons, he only can claim the benefit of the pol icy who can 
show that it was intended to include him. [ Civ. C. 1877, § 1522 ; R. C . 
1899, § 4492. ] 

Provi81on that policy becomes void on assu red mortgaging property without 
consent of company lndorsed on pol icy cannot be waived by a mere sol iciting 
agent. Smith v. Insurance Co. , 6 Dak. 433, 43 N. W. 810. 

Divestiture of title before loss by foreclosure having been establ ished, judgment 
annulllng foreclosure lnadmissab le .  Tierney v.  Phoen ix Co. , 4 N. D .  563 , 62 N. 
w. 642.
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Insuring under assumed name. See Pollard v. F. F. Co., 1 S. D. 570, 47 N. W. 
106(). 

Insured not bound by representation made by agent to company. S. B. T. Mfg. 
Co. v. D. F. & M. Co. ,  2 S. D. 17, 48 N. W. :no. 

Untrue answers made to medical examiner to questions propounded constitute 
breach of warranty and avoid contract. Knudson v. Legion of Honor, 7 S. D. 214, 
63 N. W. 911. 

§ 5942. Benefit of any owner. A policy may be so framed that it wilJ
inure to the benefit of whomsoever during the continuance of the risk may 
become the owner of the interest insured. [Civ. C. 1877, § 1523 ; R. C. 
1899, § 4493.) 

§ 5943. Transfer suspends. The mere transfer of a thing insured does
not transfer the policy, but suspends it until the same person becomes owner 
of both the policy and the thing insured. [Civ. C. 1877, § 1524; R. C. 1899, 
§ 4494.]

§ 5944. Olassifted. A policy is either open or valued. [ Civ. C. 1877,
§ 1525 ; R. C. 1 899, § 4495.)

§ 5945. Open. An open policy is one in which the value of the thing
insured is not agreed upon, but is left to be ascertained in case of loss. 
[Civ. C 1877, § 1526 ; R. C. 1899, § 4496. ) 

§ 5946. Valued. A valued policy is one which expresses on its face an
agreement that the t:tling insured shall be valued at a specified sum. [Civ. C. 
1877, § 1527 ; R. C. 1899, § 4497.) 

§ 5947. Running. A running policy is one which contemplates successive
insurances and which provides that the object of the policy may be from 
time to time defined, especially as to the subjects of insurance, by additional 
statements or indorsements. [Civ. C. 1877, § 1528; R. C. 1899, § 4498.) 

§ 5948. Receipt for premium. Effect of. An acknowledgment in a policy
of the receipt of premium is conclusive evidence of its payment so far as to 
make the policy binding, notwithstanding any stipulation therein that it 
shall not be binding until the premium is actually paid. [Civ. C. 1877, § 1529 ; 
R. C. 1899, § 4499.]

§ 5949. Agreement not to transfer void. An agreement made before a
loss not to transfer the claim of a person insured against the insurer after the 
loss has happened is void. [Civ. C. 1877, § 1530 ;  R. C. 1899, § 4500. ] 

§ 5950. Bolder may surrender for cancellation. The holder of any policy
of insurance against loss or damage to property by fire or other casualty 
hereafter issued by any insurance company doing business in this state may, 
notwithstanding any provision thereof or contract to the contrary, at any 
time surrender the same for cancellation ; and upon such surrender the 
company issuing such policy shall retain or receive such proportion and not 
more of the premium paid or agreed to be paid as corresponds with the usual 
short rates upon term policies as adopted and maintained by the Minnesota 
and Dakota fire underwriters ' union of St. Paul, :Minnesota, for the time 
the policy remained in force. [1887, ch. 69, § 1; R. C. 1899, § 4501.] 

§ 5951. Notice necessary to forfeit. No such policy of insurance shall
by virtue of any condition or provision thereof be forfeited, suspended or 
impaired for nonpayment of any note or obligation taken for the premium, 
or any part thereof, unless the insurer shall, not less than thirty days prior 
to the maturity of such premium, note or obligation, mail, postage prepaid, 
to the assured at his usual post office a notice, stating : 

1. The date when such note or obligation will become due.
2. The amount of principal and interest that will then be due.
3. The effect upon the policy of nonpayment.
4. Such notice shall further inform the assured of his right at his own

election either to pay in full and keep the policy in full force, or to terminate 
the insurance by surrendering the policy and paying such part of the whole 
premium as it shall have earned and must further state the amount which 
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the assured is lawfully required to pay, or which on account of previous 
payment may be due him in case of his election to terminate the insurance 
on the day of the maturity of the premium, note or obligation . [ 1887, ch . 
69, § 2 ;  R. C. 1899, § 4502. ) 

ARTICLE 7 .-WARRANTIES. 

§ 5952. Olassi1led. A warranty is either express or implied. [Civ. C.
1877, § 1531 ; R. C . 1899, § 4503 . ]  

§ 5963. No form necessary. No particular form of  words is  necessary
to create a warranty. [Civ. C. 1877, § 1532 ; R. C. 1899, § 4504. ] 

§ 59M. Express, must be written. Every express warranty made at or
before the execution of a policy must be contained in the policy itself, or in 
another instrument signed by the insured and referred to in the policy as 
making a part of it. [ Civ. C. 1877, § 1533 ; R. C. 1899, § 4505 . ]  

§ 5955. To what time may relate. A warranty may relate t o  the past,
the present, the future or to any or all of these. [ Civ. C. 1877, § 1534 ; R. C . 
1899, § 4506. )  

§ 5956. What statement of fact is  express warranty. A statement in a
policy of a matter relating to the person or thing insured or to the risk as 
a fact is an express warranty thereof. [ Civ. C. 1877; § 1 535 ; R. C. 1899, 
§ 4607 . )

§ 5957. Statement of intention a warranty. A statement in  a pol icy,
which imports that it is intended to do or not to do a thing which materia lly 
affects the risk, is a warranty that such act or omission shall take place. 
[Civ. C. 1877, § 1536 ;  R. C. 1899, § 4508 . ]  

§ 5958. As to future, when need not be fulfllled. When before the time
arrives for the performance of a warranty relating to the future a loss insured 
against happens or performance becomes unlawful at the place of the contract 
or impossible, the omission to fulfill the warranty does not avoid the policy. 
[Civ. C. 1877, § 1537 ; R. C. 1899, § 4509 . ]  

§ 5959. Rescission for violation of material. The violation of a material
warranty or other material provision of a pol i cy on the part of either party 
thereto entitles the other to rescind. [ Civ. C .  1877, § 1 538 ; R. C. 1899, § 4510. ] 

§ 5960. What avoids policy. A policy may declare that a violation of
specified provisions thereof shall avoid it ; otherwise the breach of an 
immaterial provision does not avoid the policy. [Civ. C .  1877, § 1539 ; R. C. 
1899, § 4511 . )  

Forfeiture waived by demanding judgment for premium note. Johnson v. D .  
F. & M. Co., 1 N.  D. 1 67, 45 N. W. 790.

Polley containing provision of avoidance in case property insured is incumbered
without notice, held valid. Peet v. D. F. & M. Co . ,  7 S.  D. 410, 64 N. W. 200. 

§ 5961. Breach without fraud. A breach of warranty without fraud
merely exonerates an insurer from the time that it occurs, or when it is 
broken in its inception, prevents the policy from attaching to the risk. 
[Civ. C. 1877, § 1540 ; R. C. 1899, § 4512 . ]  

ARTICLE 8 .-PREMIUi\1. 

§ 5962. When premium payable. An insurer is entitled to the payment
of the premium as soon as the thing insured is exposed to the peril insured 
against. [ Civ. C. 1877, § 1541 ; R. C. 1899, § 4513 . ]  

§ 5963. When insured entitled to return. A person insured is  entitled
to a return of premium as follows : 

1. To the whole of the premium if no part of his interest in the thing
insured is exposed to any of the perils insured against. 

2. When the insurance is made for a definite period of time and the
insured surrenders his policy, to such proportion of the premium as corre
sponds with the unexpired time after deducting from the whole premium 
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any claim for loss or damage under the policy which has previously accrued. 
[ Civ. C. 1877, § 1542 ; R. C. 1899, § 4514. ] 

Insurance company may recover on past due note. Assured not entitled to 
dedu ction for unearned premium maturing after policy becomes void for non
payment. St .  P. F. & M.  v. Coleman, 6 Dak. 458, 43 N. W. 693. 

§ 5964. Premium defined. The term premium within the meaning of
sections 5950, 5951 and 5963 includes poli cy fees in excess of two dollars 
on any one policy and all other sums of money paid or agreed to be paid 
in consideration of the policy of insurance .  [ 1887 , ch. 69, § 3 ;  R. C. 1899, 
§ 4515 . ]

§ 5965. Return when insurance voidable. A person insured is  entitled
to a return of the premium when the contract is voidable on account of the 
fraud or misrepresentation of the insurer or on account of facts of the 
existence of which the insured was ignorant without his fault ; or when by 
any default of the insured other than actual fraud, the insurer never incurred 
any liability under the policy. [ Civ . C. 1877, § 1543 ; R. C. 1899, § 4516. ] 

§ 5966. Not entitled to return. If a peri l insured against has existed and
the insurer has been liable for any period, however short, the insured is 
not entitled to a return of premium so far as that particular risk is concerned, 
unless the insurance was for a definite period of time, in which case he is 
entitled to a proportionate retnrn under sections 5950 and 5963. [ Civ. C. 
1877, § 1544 ; R. C. 1895, § 4517. ] 

§ 5967. Return in over insurance by several. In case of an over insurance
by several insurers the insured is  entitled to a ratable return of the premium, 
proportioned to the amount by which the aggregate sum insured in all the 
policies exceeds the insurable value of the thing at risk. [Civ. C. 1877, 
§ 1545 ; R. C. 1899, § 4518 . ]

§ 5968. Contribution to  return. When an over insurance i s  effected by
simultaneous policies the iusurers contribute to the premium to be returned 
in proportion to the amount insured by their respective policies. [Civ. C. 
1877,  § 1546 ; R. C. 1899 ,  § 4519 . ]  

§ 5969. Same. ..When an over insurance is effected by successive policies,
those only contribute to a retu rn of the premium who are exonerated by 
prior insurances from the l iabil ity assumed by them and in proportion as 
the sum for which the premium was paid exceeds the amount for which on 
account of prior insurance  they could be made liable. [Civ. C. 1877, § 1547 ; 
R .  C. 1899,  § 4520. ] 

ARTI CLE 9 .-Loss. 

§ 5970. When insurer liable. An insurer i s  liable for a loss of which a
peril in sured against was the proximate cause, a l though a peril not contem
pl ated hy the contract may have been a remote cause of the loss ; but he is 
not l i able  for a loss of "·hich the peri l insured against was only a remote 
cause. [ Civ. C. 1877 ,  § 1548 ; R. C. 1899,  § 4521. ] 

§ 5971 . Liable for loss in rescuing. An insurer is liable when the thing
insured is rescued from a peril insured against that would otherwise have 
caused a l oss, if i n  the course of such rescue the thing is exposed to peril, 
not insured ag-ainst, which perm anently deprives the insured of its possession 
i n  who l e  or in part ; or "·hrn a loss is caused hy efforts to rescue the thing 
i nsured from a per i l  i n sured a ga inst. [ Civ. C. 1877, § 1549 ; R. C. 1899, 
§ 45�2 . ]

§ 5972. Not liable for a peril excepted. When a peril is specially excepted
in a contra rt of insurance .  a l oss "·hich would not have occurred but for 
such peri l  is thereby excepted , although the immediate cause of the loss 
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lmurance in General. CIVIL CODE. §§ 5973-5979

was a peril which was not excepted. [ Civ. C. 1877, § 1550 ; R. C. 1899, 
§ 4523. )

§ 5973. Willful act exonerates ; negligence not. An insurer is not liable
for a loss caused by the willful act of the insured ; but he is not exonerated 
by the negligence of the insured or of his agents or others. [Civ. C. 1877 ,  
§ 1551 ; R.  C. 1899, § 4524. ]

Hunting out of season with loaded gun held not to be voluntary exposure to
unnecessary danger. Cornwell  v. Accident Association, 6 N. D. 201 , 69 N. W. 191.

Use of kerosene to k indle fi re on one occasion did not void policy. Angier v. W.
Assurance Co., 10 S .  D.  82, 71 N. W. 761 . 

.ARTICLE 10.-NOTICE OF Loss. 

§ 5974. Without unnecessary delay. In case of loss upon an insurance
against fire an insurer is exonerated , if notice thereof is not given to him by 
some person insured, or entitled to the benefit of the insurance without 
unnecessary delay. [Civ. C. 1877, § 1552 ; R. C .  1899, § 4525. ]  

§ 5975. Only best proof in power required. When preliminary proof of
loss is required by a policy the insured is not bound to give such proof as 
would be necessary in a court of justice ; but it is sufficient for him to give 
the best evidence which he has in his power at the time. [Civ. C. 1877, § 1553 ; 
R. C. 1899, § 4526. )

§ 5976. Defects in, how waived. All defects in a notice of loss or in
preliminary proof thereof which the insured might remedy and which the 
insurer omits to specify to him without unnecessary delay as grounds of 
objection are waived. [Civ. C. 1877, § 1554 ; R. C. 1899, § 4527 . ]  

§ 5977. Delay in, how waived. Delay in the presentation to an insurer
of notice or proof of loss is waived, if caused by any act of his, or if he 
omits to make objections promptly and specifically upon that ground. [ Civ. 
C. 1877, § 1555 ; R. C. 1899, § 4528 . ]

Evidence examined and held waiver. Johnson v.  D .  F .  & M .  Co. , 1 N .  D.  167, 43
N. W. 799 ; Purcell v.  St. P. F. & M. Co . ,  5 N. D.  100, 64 N. W. 943 ; Peet v.
D. F. & M. Co., 1 S. D. 462, 47 N. W. 532. 

An objection to t he sufficiency of proof of loss on a speci fi c  ground is a waiver of 
all others. Enos v. St. P. F. & M. Co. ,  4 S. D. 639, 57 N. W. 910. 

Failure to make objection to proof until  after expirat ion of time prescribed for
making, held waiver  of time. Angier v.  W. Assurance Co., 10 S .  D.  82, 71 N. W.
761. 

Making proof of loss may be waived by company's adj uster. Hitchcock v.
Insurance Co., 10 S . D. 271 ,  72 N. W. 898. 

§ 5978. Time in which to make. Blanks to be furnished. Upon notice
of loss being given to the insurer on behalf of the insured or of a beneficiary 
under a policy of life insurance the insured shall within twenty days after 
receipt of such notice furnish to the insured or beneficiary, as the case may 
be, a blank form of proof of loss and the insured shall have sixty days after 
such blank form is furnished in which to make such proof of loss ; in case 
of life insurance the beneficiary shall have ninety days after receipt of such 
blank form in which to make such proof of loss. If the insurer shall fail to 
furnish such blank form of proof of loss within the time aforesaid he shall 
be deemed to have waived such proof and any agreement made to waive the 
provisions of this section is void. [R. C. 1895, § 4529. ]  

§ 5979. Failure to furnish certificate of another. I f  a policy requires by
way Q/. preliminary proof of loss the certificate or testimony of another person 
than the insured, it is sufficient for the insured to use reasonable dil igence 
to procure it  and in case of the refusal of such person to give it ,  then to 
furnish reasonable evidence to the insurer that such refusal was not induced 
by any just grounds of disbelief in the facts necessary to be certified. [ Civ. C. 
1877, § 1556 ; R. C. 1899, § 4530. ] 
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§ §  59 0-59 CIVIL CODE. Jf arine Insurance. 

ARTICLE 1 1 .-DOUBLE I NSURANCE. 

§ 6980. Defined. A double insurance exists when the same person is
insured by several insurers separately in respect to the same subject and 
interest. [Civ. C. 1877,  § 1557 ; R. C. 1899, § 4531 . ]  

§ 6981. Contribution of  insurers. In case of double insurance the several
insurers are l iable to pay losses thereon as follows : 

1. In fire insurance each insurer must contribute ratably towards the loss
without regard to the dates of the several policies. 

2. In marine insurance the liabi lity of the several insurers for a total
loss, whether actual or constructive, when the policies are not simultaneous 
is in  the order of the dates of the several policies, no  l iability attaching to 
a second or other subsequent policy, except as to the excess of the loss over 
the amount of a l l  previous policies on the same interest. If two or IJ).ore 
policies bear date upon the same day they are deemed to be simultaneous 
and the liability of insurers on simultaneous policies is to contribute ratably 
with each other. 'I'he insolvency of any of the insurers does not affect the 
proportionate liability of the other insurers. The liability of all insurers on 
the same marine interest for a partial or average loss is - to contribute ratably. 
[ Civ. C. 1877, § 1558 ; R. C. 1899, § 4532 . ]  

ARTICLE 1�.-R E I N SURANCE. 

§ 6982. Defined. A contract of reinsurance is one by which an insurer
procures a third person to insure him a gainst loss or l iability by reason of 
such original insurance. [Civ. C. 1877, § 1559 ; R. C. 1899, § 4533. ] 

§ 6983. Disclosures required. When an insurer obtains reinsurance he
must communicate all the representations of the original insurer and also 
all the knowl edge and information he possesses, whether previously or subse
quently ac(Juired, which is material to the risk. [ Civ. C. 1877, § 1560 ; R. C. 
1899 , § 453-1. ] 

§ 6984. Contract of indemnity. A reinsurance is presumed to be a con
tract of i ndemnity against liability and not merely against damage. [ Civ. C. 
1877 , § 1561 ; R. C. 1 899 , § 4535. ]  

§ 5985. Original insured no interest. The original insured has no interest
in a contract of reinsurance .  [Civ .  C. 1 877 ,  § 1562 ; R .  C. 1899 , § 4536.]  

C H A P T E R  6 8 .

MARINE INSURA NCE. 

ARTICLE ] .-DEFl:s'ITION OF ) fa U I X E  I N SURANCE. 

§ 5986. Definition. 1\Iari ne  insurance i s  an insurance against risks con
nected with naYigation to which a ship ,  cargo , freightage, profits or other 
insurable interest in moYable property may be exposed during a certain 
Yoyage or a fixed period of t ime.  [ Civ. C. 1877, § 1563 ; R .  C. 1899, § 4537.) 

.\RTICLE 2.-l:\TSURABLE INTEREST. 

§ 5987. Owner always has. ThP owner of a ship has in all cases an
insurable interest in i t ,  even when it has been chartered by one who co1enants 
to pay him its value in  case of loss. [ Civ. C. 1877 ,  § 1564 ; R .  C. 1899, § 4538.) 

§ 5988. Hypothecation reduces interest. The insurable interest of the
owner of a ship hypothecated by bottomry is on ly the excess of its value 
ov er  the  amount secured by bottomry. [ Civ. C. 1 877, § 1565 ; R. C. 1899, 
§ 4539 . ]
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Marine Insurance. CIVIL CODE. §§ 5989-5999

§ 5989. Freightage defined as to insurance. Freightage in the sense of
a policy of marine insurance signifies all the benefit derived by the owner, 
either from the chartering of the ship or its employment for the carriage 
of his own goods or those of others. [ Civ. C. 1877 , § 1566 ; R. C.  1899, § 4540. ] 

§ 5990. Expected freightage. The owner of a ship has an insurable
interest in expected freightage which he would have certainly earned but 
for the intervention of a peril insured against. [ Civ. C. 1877, § 1567 ; R. C. 
1899, § 4541.] 

§ 5991. Same. The interest mentioned in the last section exists, i n  the
case of a charter party, when the sh i p  has broken ground on the chartered 
voyage ; and if the price is to be paid for the carriage of goods, when they 
are actually on board or there is some contract for putting  them on board 
and both ship and goods are ready for the specified voyage. [Civ. C.  1877, 
§ 1568 ; R. C. 1899, § 4542. ]

§ 5992. When profits insurable interest. One who has an interest in  the
thing from which profits are expected to proceed has an insurable interest 
in the profits. [ Civ. C. 1877, § 1569 ; R. C. 1899, § 4543. ] 

§ 5993. Charterer has. 'I'he charterer of a ship has an insurable interest
in it to the extent that he is liable to be damnified by its loss. [Civ. C.  1877, 
§ 1570 ; R. C. 1899, § 4544. ]

ARTICLE 3 .-CONCEALMENT. 

§ 5994. Disclosures more extensive. In marine insurance each party is
bound to communicate in addition to what is required by section 591 5 all 
the information which he possesses material to the risk, except such as is 
mentioned in section 5!)16 and to state the exact and whole truth in relation 
to all matters that he represents or upon inquiry assumes to disclose . [ Civ. C. 
1877, § 1571 ; R. c. 1899, § 4545. ] 

§ 5995. Belief of another material. In marine insurance information of
the belief or expectation of a third person in reference to a material fact 
is material. [ Civ. C.  1877, § 1572 ; R. C. 1899, § 4546 . ]  

§ 5996. When knowledge of loss presumed. A person insured b y  a con
tract of marine insurance is presumed to have had knowledge at the time 
of insuring of a prior loss, if the information might possibly have reached 
him in the usual mode of transmission and at the usual rate of communication . 
[ Civ. C. 1877, § 1 573 ; R. C. 1899,  § 4547. ] 

§ 5997. What does not vitiate entire contract. A concealment in marine
insurance in respert to a ny of the fol lowing matters does not vitiate the 
entire contract, but merely exonerates the insurer from a loss resulting 
from the risk concealed : 

1 .  'l'he national character of the insured. 
2. The liability of the thing insured to capture and detention .
3. The liability to seizure from breach of foreign laws of trade.
4. The want of necessary documents ; and,
5. The use of false. and simulated papers. [ Civ .  C. 1877,  § 1574 ; R. C.

1899, § 4548. ] 

ARTICLE 4 .-RErRl!:SENTATIONS. 

§ 5998. Rescission for false. If a representation by a person insured by
contract of marine insurance is intentional ly false in any respect, whether 
material or immaterial, the insu rer may rescind the entire contract. [ Civ. C. 
1877, § 1575 ; R. C. 1899, § 4549 . ]  

§ 5999. Without fraud does not avoid. The eventual falsity of a repre
sentation as to expectation does not in the absence of fraud avoid a contract 
of insurance. [Civ. C. 1877, § 1576 ; R. C. 1899, § 4550. ] 
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§ §  6000-6009 CIVIL CODE. Marine Insurance. 

ARTICLE 5 .-IMPLIED WARRANTIES. 

§ 6000. Seaworthiness. In every marine insurance upon a ship or freight.
or freightage , or upon anything which is the subject of marine insurance 
a warranty is implied that the ship is seaworthy. [Civ. C. 1877, § 1577 ; 
R. C. 1899, § 4551. ]

§ 6001. Seaworthy defined. A ship is seaworthy when reasonably fit
to perform the services and to encounter the ordinary perils of the voyage 
contemplated by the parties to the policy. [Civ. C. 1877, § 1578 ; R. C. 
1899, § 4552. ] 

§ 6002. When foregoing warranty complied with. An implied warranty
of seaworthiness is complied with if the ship is seaworthy at the time of the 
commencement of the risk, except in the following cases : 

1. When the insurance is made for a specified length of time, the implied 
warranty is not complied with, unless the ship is seaworthy at the commence
ment of every voyage she may undertake during that time ; and, 

2. When the insurance is upon the cargo, which by the terms of the
policy, or the description of the voyage or the established custom of the 
trade is to be transhipped at an intermediate port, the implied warranty 
is not complied with, unless each vessel upon which the cargo is shipped 
or transhipped is seaworthy at the commencement of its particular voyage. 
[Civ. C. 1877, § 1579 ; R. C. 1899, § 4553. ] 

§ 6003. What seaworthiness includes. A warranty of seaworthine
extends not only to the structure of the ship itself, but requires that it be 
properly laden and provided with a competent master, a sufficient number 
of competent officers and seamen and the requisite appurtenances and equip
ments such as cables and anchors, food, fuel and lights and other necessary 
or proper stores and implements for the voyage. [Civ. C. 1877,  § 1580 ; 
R. C. 1899, § 4554. ]

§ 6004. As to each part of voyage. When different portions of the
voyage contemplated by a policy differ in respect to the things requisite to 
make the ship seaworthy therefor, a warranty of seaworthiness is complied 
with, if at the commencement of each portion the ship is seaworthy with 
reference to that portion. [ Civ. C. 1877, § 1581 ; R. C. 1899, § 4555 . ]  

§ 6005. Delay in repairing exonerates. When a ship becomes unseaworthy
during the voyage to which an insurance relates, an unreasonable delay in 
repairing the defect exonerates the insurer from liability from any lo 
arising therefrom .  [ Civ. C. 1877, § 1582 ; R. C. 1899, § 4556. ] 

§ 6006. Seaworthy as to cargo. A ship which is seaworthy for the purpose
of an insurance upon the ship may, nevertheless, by reason of being unfitted 
to receive the cargo be unseaworthy for the purpose of insurance upon the 
cargo. [ Civ. C. 1877, § 1583 ; R. C. 1899, § 4557. ] 

§ 6007. Neutral papers. When the nationality or neutrality of a ship
or cargo is expressly warranted it is implied that the ship will carry the
requisite documents to show such nationality or neutrality and that it will
not carry any documents which cast reasonable suspicion thereon. [Civ. C.
1877,  § 1584 ; R. C. 1899, § 4558. ]

ARTICLE 6.-T H E VOYAGE AND DEVIATION. 

§ 6008. Voyage fixed by mercantile usage. When the voyage contem
plated by a policy is described by the places of beginning and ending, the 
voyage insured is one which conform s to the course from point to point fixed 
by mercantile usage between those places. [Civ. C. 1877, § 1585 ; R. C. 1 99, 
§ 4559. )

§ 6009. When not so fixed. If the course of sailing is not fixed by 
mercanti le usage , the voyage insured by a policy is the way between the 
places specified , which to a master of ordinary skill  and discretion would 
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Marine Insurance. C IVIL CODE. § §  6010-6021

seem the most natural, direct and advantageous. [Civ. C. 1877 ,  § 1586 ; 
R. C. 1899, § 4560. ]

§ 6010. Deviation defined. Deviation i s  a departure from the course of
the voyage insured mentioned in the last two sect ions,  or an unreasonable 
delay in pursuing the voyage ; or the commencement of an entirely different 
voyage. [ Civ. C. 1877, § 1587 ; R. C. 1899, § 4561 . ]  

§ 6011. When proper. A deviation is  proper :
1. When caused by c ircumstances over which neither the master nor the

owner of the ship has any control. 
2. When necessary to comply with a warranty or to avoid a peril , whether

insured against or not. 
3. When made in good faith and upon reasonable grounds of belief in  its

necessity to avoid a peril ; or, 
4. When made in good faith for the purpose of saving human life or

relieving another vessel i n  distress. [Civ. C .  1877, § 1588 ; R. C. 1899, 
§ 4562.]

§ 6012. Improper. Every deviation  not  specified in the last section is
improper. [Civ. C. 1877, § 1 589 ; R. C. 1899 ,  § 4563.] 

§ 6013. Insurer not liable after. An insurer is not liable for any loss
happening to a thing insured subsequently to an improper deviation.  [C iv .  
C. 1877, § 1590 ; R. C .  1 899 , § 4564. ]

.\RTICLE 7.-Loss. 

§ 6014. Classi1led. A loss may be either total or part ial .  [ Civ .  C. 1 877 ,
§ 1591; R. C. 1899, § 4565.]

§ 6015. Partial. Every loss which is  not total is part ia l .  [ Civ. C .  1877 ,
§ 1592 ; R. C. 1899, § 4566 .]

§ 6016. Total loss classified. A total loss may he e ither actual or con-
structive. [ Civ. C. 1877,  § 1 593 ; R. C. 1899, § 4567 . ]  

§ 6017. Actual total. A u  actual tota l  l oss i s  caused by :
1. A total destruction of the thi ng i nsured .
2. The loss of the thing by sinking or by bei n g  broken up.
3. Any damage to the thi n g  which renders it valueless to the owner for

the purposes for which he held it ; or, 
4. Any other event which entirely deprives the owner of the possession

at the port of destination of the th ing  insured .  [CiY .  C. 1 877,  § 1594 ; R .  C.  
1899, § 4568. J 

§ 6018. Constructive total. A constructi ve tota l  l oss is one which gives
to a person insured a right to abandon u nder  sect ion 6026. [ Civ.  C. 1877,  
§ 1595; R. C. 1895, § 4569.]

§ 6019. When actual loss presumed. An actual loss may be presumed
from the continued absence of a ship wi thout bei ng  heard of ; and the 
length of time which is sufficient to ra ise this presumption depends on 
the circumstances of the case. [ C iv. C. 1877 ,  § 1596 ; R. C. 1899,  § 4570. ] 

§ 6020. Duty to procure another ship for cargo . When a sh ip is prevented
at an intermediate port from completing  the voyagr b�, the peri l s  insured 
against, the master must make every exert ion to procure in the same or 
a contiguous port another ship for the purpose of conveying  the cargo to 
its destination and the l iabi l i ty of a marine i nsurer  thereon cont i nues after 
they are thus reshipped . [ Civ .  C. 1877 ,  § 1597 ; R .  C .  1899 ,  § 4571 . ]  

§ 6021. Liable for cost of reshipment. I n  addition t o  the l iabi l i tv
mentioned in  the last section a marine insure r  is bound for d n m a ges, expens�s 
of discharging, stora ge , resh ipment, extra fre i ghtage and  a l l  o ther  expensrs 
incurred in saving the cargo reshipped p ursuant to  the l a st sef' t ion  up to 
the amount insured. [ Civ. C.  1877 , § J 598 ; R. C. 1 890 ,  § 457�. ] 
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§ §  6022-603] (' ff I L  CODE. Marine Insurance. 

§ 6022. Payment without notice. l'pon an ac tual total loss a person
insured is ent itled to payment wi thout  not ice of abandonment. [Civ. C. 
1877 . § 1599 ; R. C. 1899 ,  § -1573 . ]  

§ 6023. General average loss. ·when i t  has  been agreed that an insurance
upon a particular  thing  or c l ass of t h i n gs sha l l be free from particular average 
a mari ne i nsurer is not l i ab le  for any part i cu l ar  average loss not depriving 
the insu red of the  possC'ss ion a t  the  port of clc.-,t ina t ion of the whole of such 
thing or c l ass of thi n gs .  eYC n  thongh it becomes ent irely worthless ; but he 
is  l i ab l e  for his proport ion of a l l  genera l  a Yera ge l oss assessed upon the 
thing  insured. [ Civ. C. 1 877 ,  § 1600 : H. C' .  189!) ,  § 4574. ] 

§ 6024. What against actual total loss covers. An insurance confined in
terms to an actual tot a l  loss docs not cover a constructive total loss, but 
covers any loss which necessari ly results  i n  depriY ing the insured of the 
possession at the port of destina t ion of the  entire thing insured. [Civ. C. 
1877 ,  § 1601 ; R .  C. 1899,  § 4575 . ] 

ARTICLE S .-.\BA:--no:-.;-.rnNT. 
§ 6025. Defined. Aba ndonmC'nt is the act by which after a constructive

t otal loss a person insured by a contract of marine insurance declares to 
the i nsurer that he rel inqu ishes to h i m  his i nterest in the thing insured. 
f Civ.  C. 1877 ,  § 1 602 ; R .  C. 1899 ,  § 4576 . ]  

§ 6026. When authorized. A person in sured by a contract of marine
i n su rance may abandon t he thin g i nsnred . or a ny particular portion thereof, 
separately valued by t h e  pol i ( ·�' .  o r  othern· i se separate ly insured and recover 
for a total loss thereof when the cause of the loss is a peril insured against : 

1 . If more than hal f thereof in  rnlue is ac tua l ly lost or would have to
be expended to recover it from the  per i l .  

2 . I f  i t  is in jured to  such 11 1 1  extent a s  to  reduce its value more than
one-ha. I f. 

3 .  If the th ing  insmed, be i n g  a ship .  the cont em plated voyage cannot 
be lawfn lly perfo rmed "· ithont i 1 1 c nrring au expense to the insured of more 
than half the Yalue of the th ing  abandoned.  or without incurring a risk 
wh ich a prudent  man \\·on lcl  not  t n kr under the c i rcumstances ; or, 

4. If, the thi n g  insurrcl being  cargo and frei ghta ge, the voyage cannot
be performed nor another  sh ip procnrecl by the master within a reasonable 
t ime and  \\· i t h  reasona b l e  d i l i gl' l l < · c  to  fonrnrd the va rgo without incurring 
the l i k e  expenses or  r i sk. 13nt frei ghtagr c a n n ot i n  any case be abandoned 
un less the sh i p  i s  a l so ab andoned.  I Ci v. (' _ 1877 .  § 1 G03 ; R. C. 1899, § 4577. ] 

§ 6027. Must be absolute . �\ n abandonment mnst be neither partial
nor condit ional .  [ CiY .  C. 1877 .  § Hi0-1 : R .  C. 1 899 .  § 4578. ] 

§ 6028.  When made. .\n nha mlnnmrnt  m nsi hr made within a reason
ab l e  t ime after infornrnt iou of t hr l oss nnd  after t lw commencement of the 
Yoyage a nd before the  party ab a JH1 n n in g lrn s inform at ion of its completion. 
f Civ. 0. 1877 .  § lGO:i : H .  C'. 1 890 .  § -l:.i7 ! l . ] 

§ 6029. When becomes ineffectual . ·when thr i n formation upon which
1m ahandonmcnt ha s bP(• 1 1  rn: 1dr  p rov 1•s i n c-orrcct  or the thing insured was 
so fa t· rest orrd w hen t l H' aba ndonment  was maclP  that there was then in 
fact no to t n l  loss .  the  ahandoumpnt  becomes i ne ffec tual. [Civ. C. 1877, 
§ 1 60fi ; R. (' .  1 890 .  § -1-:iSO. ]

§ 6030. Made by written notice. .Aha ndonmrn t is  made by giving notice
1h( • 1 • pof t o  t lw i 11 s111•p r \\· h i , · h  nm ,\· he done  oral ly o r  in writing. [ Civ. C. 
1 81 1 .  § l fi 0 1 : H .  ( ' _ l S !l!J .  § ..J .i:-<1 . l 

§ 6031 .  Requisites of notice. .\. no t i cr  of aba ndonment must be explicit
an<'I  nrn st SJ) \ ' ( · i t '�- t h e  pa rt i c · 1 1 l a r  ( · ansP of the  aba ndonment ; but need state 
on h· e11 n 1 1 !.: d 1  t o  show t h a t  t h t>rP i s  p robahl (� cause therefor and need not be 
arc'ompan i t'd w i th p ron !'  of i n ! t'rest o r  o f  l oss. [ C iY .  C. 1877, § 1608 ; R. C.
1 8D�l .  S -t ,"i:--� . ]  
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Marine Insurance. CIVIL CODE. § § 6032-6045

§ 6032. Sustained only on cause specified. An abandonment can be sus
tained only upon the cause specified in the notice thereof. [ Civ. C. 1877, 
§ 1609 ; R. C. 189!) , § 4583 . ]

§ 6033. Equivalent to  transfer. An abandonment i s  equivalent to a
transfer by the insured of his interest to the insurer with all the chances 
of recovery and indemnity. [ Civ. C. 1877 ,  § 1610 ; R. C. 1899, § 4584. ] 

§ 6034. Payment entitles insurer to salvage. If a marine insurer pays
for a loss as if it was an actual total loss, he is entitled to whatever may 
remain of the thing insured or its proceeds or salvage as if there had been 
a formal abandonment. [ Civ . C. 1877, § 1611 ; R. C. 1899, § 4585. ] 

§ 6035. lnsured 's agents become insurer 's on abandonment. Upon an
abandonment acts done in  good faith by those who were agents of the insured 
in respect to the thing insured subsequent to the loss are at the risk of the 
insurer and for his benefit. [ Civ. C. 1877, § 1 612 ; R. C .  1899,  § 4586. ] 
• § 6036. Acceptance of unnecessary. An acceptance of an abandonment is
not necessary to the rights of the insured and is  not to be presumed from the
mere silence of the insurer upon his receivin g notice of abandonment. [ Civ. C.
1877, § 1613 ; R. C. 1899,  § 4587 . ]

§ 6037. Acceptance conclusive. The acceptance of a n  abandonment, 
whether express or implied, is conclusive upon the parties and admits the loss 
and sufficiency of the abandonment. [ Civ. C. 1877, § 1614 ; R. C. 1899 , § 4588.] 

§ 6038. Accepted is irrevocable. An abandonment once made and accepted
is irrevocable, unless the ground upon which it  was made proves to be  un
founded. [Civ. C. 1877, § 1615 ; R. C. 1899,  § 4589 . ] 

§ 6039. To whom freightage belongs after. On an accepted abandonment
of a ship freightage earned previous to the loss belongs to the insurer thereof ; 
but freightage subsequently earned belongs to the insurer of the ship [ Civ. 
C. 1877, § 1616 ; R. C. 1 899, § 4590. ]

§ 6040. Refusal to accept .  If an i nsurer refuses to accept a valid abandon
ment, he is liable as upon an ac tual total loss, deducting  from the amount 
any proceeds of the thing  insured which may have come to the hands of the in
sured. [Civ. C. 1877 ,  § 1617 ; R. C. 1899, § 4591 . ]  

§ 6041 .  Rights, if abandonment omitted. I f  a person insured omits to
abandon he may, nevertheless, recover his actual loss. [ Civ. C. 1877 ,  § 1618; 
R. C. 1899, § 4592.] 

ARTICLE !) ,-?lf EA SURE OF INDE :U N ITY. 

§ 6042. Valuation conclusive between parties. A valuation in a policy
of marine insurance is conclusive between the parti es thereto in the adjust
ment of either a partial or total loss, if the insured has some interest at r isk 
and there is no fraud on h i s  pa rt ; except that when a thing  has been hypoth
ecated by bottomry or respondentia before i t s  insurance and without the 
knowledge of the person actually procuring the insurance ,  he may show the 
real value. But a valuation fraudulent in fact entitles the insurer to rescind 
the contract. [Civ . C. 1877. § 1619 ; R. C. 1899 , § 4593 . ]  

§ 6043. Partial loss. Liability. A marine insurer i s  liable upon a partial
loss only for such proportion of the amount insured by him as the loss bears 
to the value of the whol e interest of the insured in the property insured. [Civ. 
C. 1877, § 1620 ; R. C. 1899 ,  § 4594. ]

§ 6044. Recovery of profits, how estimated. When profits are separately
insured in a contract of marine insurance,  the insured is entitled to recover 
in case of loss a proportion of such p rofits equivalent to the proportion 
which the value of the property lost hears to the value of the whole. [ Civ. 
C. 1877, § 1621 ; R . C. 1899, § 4595. ]

§ 6045. How loss determined on valued policy. In case of a valued policy
of marine insurance on freigbtage or  cargo, if a part only of the subject is 
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§ §  6046-6052 C I VIL CODE.  Marine Imuranc<'. 

exposed to r i sk the Yahr n t ion npp l irs on ly  i n  p roportion to  such part. [Civ. 
C. 1877 ,  § 1 622 : R .  C. 1 890 .  § 4596 . ]

§ 6046. When loss of profits presumed. ·when profit s  are valued and in
sured hv a contract of m a r i n r  i nsurance .  a loss of them is conclusively pre
sumed from a l oss of t h r  p rnpert y ont of "·h i rh  t h r,\· were expeeted to arise 
and t he Ya I na t i on  fixes  the i r  a m o u nt .  [ C iY .  C. 1 87 7 ,  § 1 6:?8 : R. C. 1899, § 4597. ] 

§ 6047. How loss on open policy estimated .  In est i m a t ing a loss under an
open po l i r,\· of mari n e  i n s u ra nc· e the  fol l m\· i n g  ru les  are t o  be observed : 

1 .  The Y a l n e  of a sh i p  i s  i t s  Ya l nr  n t  t h r  lw g inn i n g  of t h e  risk including all 
a rt i c l r s  o r  c · harg-rs "·h i <'h  a c l cl to i t s  pPrnrn1 1e 1 1 t  Ya l n e  or w hich are necessary 
to p t·epa 1 ·e it fo l' the  Yoya gL' i nsurl'd .  

2 . The Ya l ne of the  ea rgo i s  i t s  a d u a l c · ost t o  t h L' i n sured, when laden on
hon rd or  when that  c ost c · a 1 1 1 1 n t b t •  a s <' r rt n i n cd .  i t s  market  value at the time 
n n cl p lace  of l a d i n g ,  a d d i n g: t he C' h a r gL 'S i 1 1 < ' l l lTt'U i n  p 1 1 rc: h asing and placing 
it on bonrd ,  h n t  "· i tho u t  1 ·t>f1· 1 ·p 1 1 , · 1 •  t o  a n_.,· l osst's i n r ' t l lTl"fl in raising money 
fo 1 ·  i t s  pu rC'lr n se .  0 1· to a ny d nn\' 1 1 a 1 ·k 0 1 1  i t s  t • xpo l' t a t ion , n t· to the fluctuations 
of t h e  rn a rket at the  port of drst i na t i on . 0 1· to expen srs i n curred on the way 
or on a rriYa l .  

3 . 'l' h e  Y a l nr  of  frc i ghta gp i s  t he g l'oss fre i gh t a �'C . exc lusive of  primage,
"· i thont  referpnce t o  t he c-ost of ea m ir nr i t : a n d .  

4 . T h e  cost  o f  i n s1 1n 1 11 e t' i s  i n  en r · h  r n sL' t o  he  a d d ed t o  the value thus
est ima t Pd . [ C i Y .  C. 1 87, .  § IG:24 : R .  C. l t'i ! J 9 .  § -Li98 . ] 

§ 6048 . How partial loss of cargo estimated. H a e n rgo insured against
part i a l  l o ss a rri n's a t  thP  po l' t  of tl l'st  i 1 1 a  t i on  i n  a d a maged condition, the loss 
of t h e  i nsm·c'Ll i s  (kl' m l'd  t o  he tlw s,rn l l' proport i on  of t h e  value, which the 
ma rkt0t p l' i c· e  n t  t h a l  port of t lw th i n g- so cl a nrn ged lw c1 rs t o  the market price 
i t. ,rn H l d  h a n  h 1 · 1 1 1 q  . .d 1 t  i f  sonnd .  [ (  ' i Y .  ( ' .  1 t-i7 , .  § l G�:i : R .  ( ' . 1899, § 4599. ]  

§ 6049 . Liability for repairs and labor to  recover. .\. marine insurer is
l i a h l <' fo l' a l l  t h r •  L' x 1w11 s1°s a t t <, 1 H l n n t 1 1 pn 1 1  n l o ss w h i C'h  forees a ship into port
t o  be rppa i rc •d : a nd "· l w n  i t  i s  n g-r, ' L' < l  1 ha t  t h <' i 1 1 s 1 1 rPd  may labor for the
rec:o \' l' t·y of t h <' JH'O ]W l ' t �· t h P  i 1 1 s 1 u ·<' l' i s  l i n h l t• fo r t h P  e x pt> nsc incurred thereby ;
snC' h  c ' xpPns1' i n  l ' i ( h p 1 ·  c• a sp !wi n �· i n  , l<l ( l i t i o n  t o  t h P  tot a l  loss, if that after
W M 1·d 0 ( ' ( ' \ l l 'S .  f C i Y . ( ' . 1 8 77 .  § Hi:2G : J i . ( ' . l i'i! l ! J .  § 4'100 . ]

§ 6050. Liability for insured 's contribution to general average. A marine
i nsn l'er is l i n h l 1· fo r a l 1 1ss fa l l i n g  upon  t h 1 '  i n sured t h ro n i.d1 a contribution in 
rt ·s1wd to t h P  t h i n g  i us 1 1 l'P < l .  r 1 •q u i l ' ( ' tl t n  lw m n <lc  h_\· h i 1 1 1  towards a generai 
a w ra gP loss  ea l l cd !'o r h�· ; 1  JW l ' i l i 1 1 s 1 1 n·<l , 1 g·a i 11 s t .  [ (' i Y .  C' . 1877, § 1627 ; R. 
r . 18 !l ! l .  § .i.Go1 . 1

§ 6051 . Subrogation of right to contribution. ,\' h l'n  a person insured by
a eoutrae t  o l' n rn r i n <' i ns1 1 ra 1 1 1 · 1 •  h a s  , 1  d , , 1 1 1 11 1 1 (1 a gn i 1 1 s t  o t h t> rs for contribution 
h P  rn a v  r· l a i m  th < '  \\" ho l l '  l m,s from t h P  i 1 1 s 1 1 1 · 1 'r .  s 1 1 h rngn t i n g him to his own 
ri _gltt to c- n n t r i l rn t i o n .  B 1 1 t  1 1 0  irn r ·h t· h 1 i rn  1 · n 1 1  h i > rn a <k u p o n  the insurer after 
t h t •  s(' p a 1 ·a t i n n  of t lH' i n 1 P l' r ' s l s l i a l i l P  t o  , · o n t r ih u t i n n .  n o r  when the insured . 
h ; 1 Y i 1 1 g  t h P  l ' i g h t  a n cl n p port 1 1 1 1 i l y  t o  ( • 1 1 f1 1 rr • P  c· n 1 1 t  r i h 1 1 t  i n n  from others, has 
rn' g l t>dt'd  0 1 ·  \nl i \· , ·d t lw ('X t • n · i s , '  , ,1 ·  t h a t  r i gh t .  ! C i ,· . ( ' _  1 877, § 1628 ; R.  C. 
U,f l !1 .  § -!GO:? . ] 

� 6052. Liability for partial loss of ship . I 11 t I l l '  ( · a sp o f  a partial loss of 
n s h i p  1 1 1 · i t s  t > q 1 1 i p 1 1 1 t · 1 1 t  t h " o l d  1 1 1 : 1 l 1 • 1 · i n l s  n l ' r ' t o  h i' a p p l i t •cl toward payment 
fo r tilt' J ] ( • 11 · a n d ,,· l w t l H ' I' ! h t •  sh i p  i-; 1 1 1 • 11· 1 1 r  o l d  a m a r in t· i n surer is liabl e for 
on l _Y t w11- t h i l ' ( l s  o f  t h e 1 · 1 • 1 1 1 ; 1 i n i 1 1 g  r · os t  1 1 1'  1 h , ·  rt > pa i l 's . PX < ' L'Pt that he must pay
fo r 1 1 11 1 · h 1 1 rs : 1 1 1 r l  1 · . 1 1 1 1 1 n n  i n  fo l l  ;1 1 1 rl fo r ,;lwa t h i n Q'  l l l <' l a l  11 t a depreciation of
o n l y  t \r o  . 1 1 1 t l  0 1 1 , • -h ; 1 ] f  p , ' r  r• 1 • 1 i l  fo l '  1 • a 1 • h  1 1 1 0 11 t h  t lw t it has been fastened to
t h P  sh i p . [ < ' i L < ' . ] 1'{7 7 ,  � 1 t i:2 ! J : H .  < '. l t'i ! l ! l . � -l t iO : l . ]
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Fire Insurance. CIVIL CODE. 

CHAPTER 69. 

FIRE L SURANCE. 

§§ 6053-6057

§ 6053. Rescission for alteration in use increasing risk. An alteration in
the use or condition of a thing insured from that to which it is limited by 
the policy, made without the consent of the insurer, by means within the control 
of the insured and increasing the risk entitles an insurer to rescind a con
tract of fire insurance. [Civ. C. 1877, § 1630; R. C. 1899, § 4604.] 

A policy limiting the uee of building insured to certain purposes is void if 
building Is used without knowledge of insured for purposes increasing hazard. 
School District v. Insurance Co., 7 S. D. -11}8, 6-! N. W. 527. 

§ 6054. Not if risk not increased. An alteration in the use or condition
of a thing insured from that to which it is limited by the policy, which does 
not increase the risk, does not affect a contract of fire insurance. [ Civ. C. 
1877, § 1631; R. C. 1899, § 4605.] 

§ 6055. When contract unaffected, though risk increased. A contract
of fire insurance is not affected by any act of the insured subsequent to the 
execution of the policy, which does not Yiolate its provisions, even though 
it increases the risk and is the cause of a loss. [Civ. C. 1877, § 1632; R. C. 
1899, § 4606.] 

§ 6056. Measure of indemnity. If there is no valuation in the policy, the
measure of indemnity in an insurance against fire is the full amount stated 
in the policy; but the effect of a valuation in a policy of fire insurance is the 
same as in a policy of marine insurance. [Civ. C. 1877, § 1633; R. C. 1899, 
§ 4607.]

§ 6057. Standard policy. No fire insurance company. corporation or asso
ciation, their officers or agents, shall make, issue, use 01· deliver for use any fire 
insurance policy or renewal of any fire policy on property in this state other 
than such as shall conform in all particulars as to blanks, size of type. con
text, provisions, agreements and conditions with the printed form of contract 
or policy heretofore filed in the office of the commissioner of insurance as a 
standard policy for this state and no other or different provisions, agreement, 
condition or clause shall in any manner be made a part of such contract 
or policy or be indorsed thereon or delivered therewith, except as follows, 
to wit: 

1. The name of the company, its location and place of business. the date
of its incorporation or organization. and the state or county under which 
the same is organized, the amount of paid up capital stock. whether it is a 
stock or mutual company, the names of its officers. the number and date 
of the policy ; and if it is issued throug-h a manager or agent of the com
pany, the words, "this policy shall not be valid until C'ountersigned by the 
duly authorized manager or agent of the company. at .................. " 
may be printed on policies issued on property in this state. 

2. Printed or written forms of description and specifications or schedules
of the property covered by any particular poliC'y and any other matter neces
sary to express clearly all the facts and conditions of insurance on any par
ticular risk, which facts or conditions shall in no case be inconsistent with or 
a waiver of any of the provisions or conditions of the standa1·d policy herein 
provided for may be written upon or attached or appended to any policy 
issued on property in this state. 

3. A company, corporation or association organized or incorporated under
and in pursuance of the laws of this state or elsewhere, if entitled to do busi
ness in this state, may with the approval of the commissioner of insurance, 
if the same is not already included in the standard form as filed in the office 
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§ § 6058-6063 CIVIL CODE. Life and Health Insurance. 

of the commissioner of insurance, print on its policies any provision which it 
is required by law to insert therein, if such provision is not in conflict with 
the laws of this state or the United States, or of the provisions of the standard 
form provided for herein, but said provision shall be printed apart from the 
other provisions, agreements or conditions of the policy and in type not 
smaller than the body of the policy and under a separate title, as follows: 
"Provisions required by law to be stated in this policy" and be a part of said 
policy. 

4. 'l'here may be indorsed on the outside of any policy herein provided for
the name, with the word '' agent or agents'' and place of business, of any 
insurance agent or agents, either by writing, printing, stamping or otherwise. 

5. When two or more companies, each having previously complied with
the laws of this state, unite to issue a joint policy, there may be expressed 
in the heading of such policy the fact of the severalty of the contract; also the 
proportion of premiums to be paid to each company and the proportion of 
liability which each company agrees to assume. And in the printed con
ditions of such policy the necessary change may be made from the singular 
to the plural number, when reference is had to the companies issuing such 
policies. [1890, ch. 74, § 4; R. C. 1895, § 4608.] 

§ 6058. Construction of standard policy. Policies of insurance in the
form prescribed by the last section shall be in all respects subject to the same 
rules of construction as to their effect or the waiver of any of their provisions 
as if the form thereof had not been prescribed. [R. C. 1895, § 4609.] 

CHAPTER 70. 

LIFE AND HEALTH INSURANCE. 

§ 6059. When payable. An insurance upon life may be made payable
on the death of the person or on his surviving a specified period, or period
ically so long as he shall live, or otherwise contingently on the continuance 
or termination of life. [Civ. C. 1877, § 1634; R. C. 1899, § 4610.] 

§ 6060. In whom person has insurable interest. Every person has an
insurable interest in the life and health: 

1. Of himself.
2. Of any person on whom he depends wholly or in part for education

or support. 
3. Of any person under a legal obligation to him for the payment of

money, or respecting property or services, of which death or illness might 
delay or prevent the performance; and, 

4. Of any person upon whose life any estate or interest vested in him
depends. [Civ. C. 1877, § 1635; R. C. 1899, § 4611.] 

§ 6061. Policy transferable. A policy of insurance upon life or health
may pass by transfer, will or succession to any person, whether he has an 
insurable interest or not, and such person may recover upon it whatever the 
insured might have recovered. [Civ. C. 1877, § 1636; R. C. 1899, § 4612.] 

§ 6062. When notice of transfer unnecessary. Notice to an insurer of
a transfer or bequest therefor is not necessary to preserve the validity of a 
policy of insurance upon life or health, unless thereby expressly required. 
[Civ. C. 1877, § 1637; R. C. 1899, § 4613.] 

§ 6063. Measure of indemnity. Unless the interest of a person insured
is susceptible of exact pecuniary measurement, the measure of indemnity 
under a policy of insurance upon life or health is the sum fixed in the 
policy. [Civ. C. 1877, § 1638; R. C. 1899, § 4614.] 
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Indemnity. CIVIL CODE. § § 6064-6071

§ 6064. Suicide no defense after one year. In all suits upon policies of
insurance on life hereafter issued by any regular or assessment insurance 
company, doing business in this state, it shall be no defense after the policy 
has been in force one year, that the insured committed suicide, ancl any 
stipulation in the policy to the contrary shall be void. [1903, ch. 111. J 

C H A P T E R  7 1 .

INDEMNITY. 

§ 6065. Defined. Indemnity is a contract by which one engages to save
another from a legal consequence of the conduct of one of the parties or 
of some other person. [Civ. C. 1877. § 1639; R. C. 1899, § 4615. )  

§ 6066. Against unlawful act void. An agreement t o  indemnify a person
against an act thereafter to be done is void, if the act is known by such 
person at the time of doing it to be unlawful. [Civ. C. 1877, § 1640 ; R. C. 
1899, § 4616. ) 

§ 6067. Against act done valid, unless felony. An agreement to indemnify
a person against an act already done is valid, even though the act was known 
to be wrongful, unless it was a felony. [Civ. C. 1877, § 1641; R. C. 1899, 
§ 4617. )

§ 6068 .  Against act of person includes agents. An agreement to
indemnify against the acts of a certain person, applies not only to hi$ acts 
and their consequences, but also to those of his agents. [Civ. C. 1877, § 1642; 
R. C. 1899, § 4618.]

§ 6069. Several includes each. An agreement to indemnify several persons
applies to each unless a contrary intention appears. [Civ. C. 1877, § 1643 ;
R. C. 1899, § 4619. J

§ 6070. When liable jointly with person . indemnifted. One who indem
nifies another person against an act to be done by the latter, is liable jointly 
with the person indemnified and separately to every person injured by such 
act. [ Civ. C. 1877, § 1644; R. C. 1899, § 4620.] 

§ 6071. Rules to be applied in interpretation. In the interpretation of
a contract of indemnity the following rules are to be applied, unless a contrary 
intention appears : 

1. Upon an indemnity against liability, expressly or in other equivalent
terms, the person indemnified is entitled to recover upon becoming liable. 

2. Upon an indemnity against claims or demands, or damages or costs,
expressly or in other e(]uivalent terms, the person indemnified is not entitled 
to recover without payment thereof. 

3. An indemnity against claims or demands, or liability, expressly or in
other equivalent terms, embraces the costs of defense against such claims, 
demands or liability incurred in good faith and in the exercise of reasonable 
discretion. 

4. 'l'he person indemnifying is bound on request of the person indemnified
to defend actions or proceedings brought against the latter in respect to 
the matters embraced by the indemnity ; but the person indemnified has the 
right to conduct such defense, if he chooses to do so. 

5. If after request the person indemnifying neglects to defend the person
indemnified, a recovery against the latter suffered by him in good faith is 
conclusive in his favor against the former. 

6. If the person indemnifying, whether he is a principal or a surety in
the agreement, bas not reasonable notice of the action or proceedings against 
the person indemnified, or is not allowed to control its defense, judgment 
against the latter is only presumptive evidence against the former. 
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§§ 6072--6079 CIVIL CODE. Guaranty. 

7. A stipulation, that a judgment against the person indemnified shall
be conclusive upon the person indemnifying, is inapplicable if he bad a 
good defense upon the merits which by want of ordinary care he failed to 
establish in the action. [Civ. C. 1877, § 1645 ; R. C. 1895, § 4621. ) 

One suing on contract of indemnity m ust show he was injured or became liable 
to another  for damages growing out of the transaction indemnified against. 
Cranmer v. Bui lding & Loan Ass'n . ,  6 S.  D. 341, 61 N. W.  35. 

§ 6072. Engagement to answer for violation of duty. Reimbursement.
When one at the request o-f another engages to answer in damages, whether 
liquidated or unliquidated , for any violation of duty on the part of the 
latter, he is entitled to be reimbursed in the same manner as a surety for 
whatever he may pay. [Civ. C. 1877 ,  § 1646 ; R. C. 1899, § 4622. ) 

§ 6073. When sureties called bail. Upon those contracts of indemnity
which are taken in legal proceedings as security for the performance of an 
obligation imposed or declared by the tribunals and known as undertakings 
or recognizances, the sureties are called bail. [Civ. C. 1877, § 1647 ; R. C. 
1899, § 4623. ) 

§ 6074. Obligations of bail, how governed. The obligations of bai l are
governed by the statutes specially applicable thereto. [Civ. C. 1877, § 1648 ; 
R. C. 1895, § 4624. )

C H A P T E R  7 2 .

GUARANTY 

.-\IlTTCLE 1 .-U E F I N ITION OF G UARANTY. 

§ 6075. Defined. A guaranty is a promise to answer for the debt, default
or miscarriage of another person. [Civ. C. 1877, § 1649 ; R. C. 1899, § 4625. ) 

§ 6076. Knowledge of principal unnecessary. A person may become
guarantor even without the knowledge or consent of the principal. [ Civ. C. 
1877 , § 1650 ; R. C. 1899 , § 4626. ) 

ARTICLE 3 .-f'R EATION OF GUARANTY. 

§ 6077. Consideration for. When a guaranty is entered into at the same
time with the original obligation or with the acceptance of the latter by 
the guarantee and forms with that obligation a part of the consideration 
to him , no other consideration need exist. In all other cases there must be 
a consideration distinct from that of the original obligation. [Civ. C. 1 77 ,  
§ 1651 ; R. C. 1899, § 4627. ]

One agreeing to collect money due him and payor of note and pay payee , on 
obligation of payor, is liable as guarantor if he collects money. Rankin v. 
Matth iesen, 10 S.  D. 628, 73 N. W 196. 

§ 6078. When must be in writing. Except as prescribed by the next
section a guaranty must be in writing and si gned by the guarantor ; but the 
writing need not express a consideration.  [ Civ. C. 1877, § 1652; R. C. 1899, 
§ 4628. )

§ 6079. When need not be in writing. A promise to answer for the
obli gation of another in any of the following cases is deemed an original 
obligation of the promiser and need not be in writing : 

1. When the promise is made by one who has received" property of another
upon an undertaking to apply it pursuant to such promise ; or by one who 
has received a discharge from an obligation in whole or in part in con
sideration of such promise. 

2. When the creditor parts with value or enters into an obligation in
consideration of the obligation in respect to which the promise is marle. in 
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Guaranty. CI VIL CODE. § §  60 0-60 G

terms or under circumstances such as to render the party making the promise 
the principal debtor and the person in whose behalf it is made his surety. 

3. When the promise, being for an antecedent obligation of another, is
made upon the consideration that the party receiving it cancels the ante
cedent obligation, accepting the new promise as a substitute therefor ; or 
upon the consideration that the party receiving it releases the property of 
another from a levy or his person from imprisonment under an execution 
on a judgment obtained upon the antecedent obligation ; or upon a considera
tion beneficial to the promiser, whether moving from either party to the 
antecedent obligation or from another person. 

4. When a factor undertakes for a commission to sell merchandise and
guarantee the sale. 

5. When the holder of an instrument for the payment of money upon
which a third person is or m ay become l iable to him, transfers it in payment 
of a precedent debt of his, or for a new consideration, and in connection 
with such transfer enters into a promise respecting such instrument. [Civ. 
C. 1877, § 1653; R. C. 1899, § 4629.]

Instructions construed. McArthur v .  Doyden , 6 N.  D. 438, 71 N. W. 125. 
Defendant said "I will see that you get your money, "  held an original  under

taking and bind ing. Meldru m ,  v. Kenefick , 15 S. D. 370, 9 N. W. 803. 

§ 6080. Acceptance necessary. A mere offer to guaranty is not binding
until notice of its acceptance is communicated by the guarantee to the 
guarantor; but an absolute guaranty is binding upon the guarantor without 
notice of acceptance. [Civ . C. 1877, § 1654 ; R. C. 1899, § 4630.] 

Teat Is whether there has been a mental assent-necessary to existence of 
contract. Sewing Machine Co. v. Church,  11 N. D. 420, 92 N. W. 805. 

ARTICLE 3 .-I KTERPRETATION OF G UARANTY. 

§ 6081. Of contract, what implied. In a guaranty of a contract the
terms of which are not then settled, it is implied that its terms shall be such 
as will not expose the guarantor to greater risks than he would incur under 
those terms which are most common in similar contracts at the place where 
the principal contract is to be performed. [Civ. C. 1877, § 1655 ; R. C. 1899, 
§ 4631.]

§ 6082. Of obligations, what implied. A guaranty to the effect that
an obligation is good or is col l ect ible imports that the debtor is solvent and 
that the demand is collectible by the usual legal proceedings, if taken with 
reasonable diligence . [ Civ. C. 1877,  § 1656 ; R. C. 1899, § 4632.] 

§ 6083. When not discharged by omission. A guaranty such as is
mentioned in the last section is  not discharged by an omission to take pro
ceedings upon the princ ipal debt or upon any collateral security for its
payment, if no part of the debt could have been collected thereby. [Civ. C.
1877, § 1657 ; R. C. 1899 ,  § 4633.]

§ 6084. When insolvency presumed from removal. In the cases men
tioned in section 60 2 the removal of the principal from the state leaving
no property therein from which the obligation might be satisfied is equivalent
to tqe insolvency of t"l:e principal in i ts effect upon the ri ghts and obli gations
of the guarantor. [C1v .  C. 1877 ,  § 1658 ; R. C. 18!)9, § 4634.]

AR'£ICLE 4 .-LIABI LITY OF GUARANTORS • 

§ 6085. When guaranty deemed unconditional. A guaranty is to be
deemed unconditional. · unl ess its terms import some condition precedent to 
the liability of the guarantor. [Civ . C. 1877. § 1659 ; R. C. 1899, § 4635. ] 

§ 6086. When guarantor of payment liable. A guarantor of payment
or performance is liable to the guarantee immediately upon the default of 
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§ §  6087-6093 CIVIL CODE.  Guaranty. 

the principal and without demand or notice. [Civ. C. 1877, § 1660 ; R.  C.  
1899,  § 4636. ) 

Guaranty exam ined and held absolute. Fisk v. Stone, 6 Dak. 35, 50 N. W. 125. 
Where "A" releases securit ies at the verbal request of "B" on prom ise to pay, 

held good . Dodge v. Fu rber, 6 Dak. 217, 50 N. W. 831 . 
"Guaranty  of collection" construed. Laches releases guarantor, insolvency of 

guarantor will  not excuse laches. Thorp v. Laughlin ,  4 N. D. 167, 59 N. Vl. 967. 
Payee transferring note by indorsemeni guarantees payment and purchaser is 

protected as Innocent purchaser for value if indorsed before maturity. Du nham 
v. Peterson , 5 N. D. 4-14, 67 N. W. 293. 

"I hereby guarantee their collection and payment within five years" held a 
guaranty of both collection and payment. Greely v. McCoy, 3 S. D. 218, 52 N. W. 
1050. 

Pu rchaser of mortgaged property In absence of contract to pay, not liable for 
mortgage debt. Granger v. Roll, 6 S .  D. 611, 62 N.  W. 970. 

§ 6087. Liability on conditional obligation. When one guarantees a 
conditional obligation , his liability i s  commensurate with that of his principal 
and he is not entitled to notice of the default of the principal, unless he 
is unable by the exercise of reasonable diligence to acquire information of 
such default and the creditor has actual notice thereof. [ Civ. C. 1877, § 1661 ; 
R. c. 1899, § 4637 . )

§ 6088. Lim.it of  obligation. The obl igation of a guarantor must be
neither larger in amount, nor in other respects more burdensome, than that 
of the principal ;  and if in  its terms it exceeds it, it is reducible in proportion 
to the principal obligation. [ Civ. C. 1877, § 1662 ; R. C. 1899, § 4638. ) 

§ 6089. Not liable on principal 's unlawful contract. A guarantor is not
liable if the contract of the principal is unlawful, but he is liable, notwith
standin g  any mere personal disabil ity of the principal though the disability 
is such as to make the contract void against the principal. [Civ. C. 1877, 
§ 1663 ; R. C. 1899, § 4639 . )

ARTICLE 5 .-CONTINUING GUARANTY. 

§ 6090. Defined. A guaranty relating to a future liability of the principal
under successive transactions, which either continue his liability or from 
time to time renew it after it has been satisfied is called a continuing guaranty 
[ Civ. C. 1877, § 1664 ; R. C. 1899, § 4640. ) 

§ 6091. When may be revoked. A continuing guaranty may be revoked
at any time by the guarantor in respect to future transactions, unless there 
is a continuing consideration as to such transactions which he does not 
renounce. [ Civ. C. 1877, § 1665 ; R. C. 1899, § 4641 . )  

What exonerates. Alteration. Mollne  Plow Co. v .  Gilbert , 3 Dak . 239, 1 5  N. 
W. 1 ;  Foley-Wadsworth Imp. Co. v. Solomon , 9 S. D. 511, 70 N. W. 639.

AR'r!CLE 6 .-EXON ERATI ON OF GUARANTORS. 

§ 6092. When exonerated. A guarantor is exonerated, except so far as
he may be indemnified by the principal ,  if by any act of the creditor without 
the consent of the guarantor the original obligation of the principal is 
altered in any respect, or the remedies or rights of the creditors against the 
principal in respect thereto is in any way impaired or suspended. [ Civ. C. 
1877, § 1666 ; H,. C. 1899, § 4642 . )  

The !aches o f  plaintiff i n  pursuing legal remedies against debtor exonerates 
guarantor. Thorp v. Laughlin,  4 N. D. 107, 59 N. W. 967 ; Stackpole v. D. L. & T. 
Co. ,  10 S. D. 389 ,  73 N. W. 258. 

Distinction between guarantor and surety. Bailey Loan Co. v. Seward, 9 S.  D. 
326, 69 N. W. 58. 

Extension of time for payment of note for a consideration discharges surety. 
Niblack v. Champeny, 10 S .  D .  165, 72 N .  W.  402. 

§ 6093. Preceding section limited. A promise by a creditor, which for
any cause is void , or voidable by him at his option, does not alter the 
obligation or suspend or impair the remedy within the meaning of the last 
section. [Civ. C. 1877, § 1667 ; R. C. 1899, § 4643. ) 
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§ 6094. Guarantor once exonerated not liable. The rescission of an agree
ment altering the original obligation of a debtor or impairing the remedy 
of a creditor, does not restore the liability of a guarantor who has been 
exonerated by such agreement. [ Civ. C. 1877, § 1668 ; R. C. 1899, § 4644. ) 

§ 6095. Part performance, proportional exoneration. The acceptance by
a creditor of anything in partial satisfaction of an obli gation reduces the 
obligation of a guarantor thereof in the same measure as that of the principal, 
but does not otherwise affect it. [ Civ. C. 1877, § 1669 ; R. C. 1899, § 4645 . )  

§ 6096. Mere delay no exoneration. Mere delay on the part of a creditor
to proceed against the principal or to enforce any other remedy does not 
exonerate a guarantor. [ Civ. C. 1877, § 1670 ; R. C. 1899, § 4646 . )  

Mere delay wlll not exonerate a guarantor. Porter v .  Andews, 10  N. D .  568, 88 
N. W. 567. 

§ 6097. Liability of guarantor indemnified. A guarantor, who has been
indemnified by the principal, is liable to the creditor to the extent of the 
indemnity, notwithstanding that the creditor without the assent of the 
guarantor may have modified the contract or released the principal. [ Civ. C. 
1877, § 1671 ; R. C. 1899 , § 4647 . )  

§ 6098. Principal discharged by law no  exoneration. A guarantor is not
exonerated by the discharge of his principal by operation of law without 
the intervention or omission of the creditor. [ Civ. C. 1877, § 1672 ; R. C. 
1899, § 4648. ]  

C H A P T E R  7 3 .

SURETYSHIP. 

ARTI CLE 1 .-WHO ARE SURETIES. 

§ 6099. Defined. A surety is one who at the request of another and for
the purpose of securing to him a benefit becomes responsible for the perform
ance by the latter of some act in favor of a third person or hypothecates 
property as security therefor. [ Civ. C .  1877, § 1673 ; R. C.  1899, § 4649. ] 

Wife assumes no personal l iabil ity by signing mortgage . Bank v. Francis, 8 
N. D. 369, 79 N. W. 853.

Surety contracts for benefit of debtor. Guarantor contracts for benefit of
creditor. Balley Loan Co. v. Seward , 9 S. D. 326 ,  G9 N. W. 68. 

§ 6100. Surety appearing as principal. One who appears to be a principal,
whether by the terms of a written instrument or otherwise, may show that 
he is in fact a surety except as against persons who have acted on the faith 
of his apparent character of principal. [ Civ. C. 1877, § 1674 ; R. C. 1899, 
§ 4650. ]

ARTICLE 2.-LIABI LITY OF SURETIES. 

§ 6101. Express terms govern. A surety cannot be held beyond the
express terms of his contract and if such contract prescribes a penalty for 
its breach, he cannot in any case be liable for more than the penalty. 
[Civ. C. 1877, § 1675 ; R. C. 1899, § 4651. ) 

Not necessary to exhaust collaterals before proceeding against guarantors. 
Deering v. Russell, 5 N. D. 319, 65 N. W. 601 ; B ingham v. Mears, 4 N. D. 437, 61 
N. W. 808. 

Sureties signing fidelity bond not liable, when.  Standard Oil  Co. v. Arnestad, 
6 N. D.  255, 69 N. W. 197. 

Liability of surety ; alterations discharge sureties ; when sureties not released .  
N. L.  Lodge No. 1 v. Kennedy, 7 N. D. 146, 73 N. W. 524.

LlablUty of surety limited to amount for which he signs. Custer County v.
Alblen, 7 S. D. 482, 64 N. W. 533. 
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Surety must give notice to collect collateral before failure to do so releases 
surety. Balley Loan Co. v. Seward, 9 S. D. 326, 69 N. W. 58. 

Contract of suretyshlp on behalf of partnership continues no longer than 
partnership. Insurance Co. v. Holt, 10 S. D. 171 ,  72 N. W. 400. 

§ 6102. Bow terms of contract interpreted. In interpreting the terms of
a contract of suretyship the same rules are to be observed as in the case 
of other contracts. [ Civ. C. 1877, § 1676 ; R. C. 1899, § 4652.) 

§ 6103. Is surety after judgment. Notwithstanding the recovery of judg•
ment by a creditor against a surety, the latter still occupies the relation 
of surety. [Civ. C. 1877 ,  § 1677 ; R. C. 1899,  § 4653.) 

§ 6104. Exonerated by performance or off er. Performance of the
principal obligation or an offer of such performance duly made as provided 
in this code exonerates a surety. [ Civ. C. 1877, § 1678 ; R. C. 1899, § 4654.] 

§ 6105. Bow exonerated. A surety is exonerated :
1. In like manner with a guarantor.
2. To the extent to which he is prejudiced by any act of the creditor

which would naturally prove injurious to the remedies of the surety or 
inconsistent with his rights or which lessens his security ; or, 

3. To the extent to which he is prejudiced by an omission of the creditor
to do anything when required by the surety which it is his duty to do. 
[Civ. C. 1877, § 1679 ; R. C. 1899, § 4655. ] 

Extension of time to debtor for sufficient consideration and to dellnlte time 
without surety's consent exonerates surety. Machine Co. v. William Rae, 9 N. D. 
482, 84 N. W. 346. 

Extension of time discharges surety, when. Niblack v. Champeny, 10 S. D. 165, 
72 N. W. 402. 

A RTICLE 3.-RWHTS m' SURETIES. 

§ 6106. Same as guarantor. A surety has all the rights of a guarantor
whether be becomes personal ly responsible or not. [ Civ. C. 1877, § 1680 ; 
R. C. 1899, § 4656. ]

§ 6107. May require proceedings against principal. A surety may require
his creditors to proceed against the principal or to pursue any other remedy 
in his power, which the surety cannot himself pursue and which would 
lighten his burden ; and if in such case the creditor neglects to do so, the 
surety is exonerated to the extent to which he is thereby prejudiced. [Civ. 
C. 1877, § 1681 ; R. C. 1899, § 4657. ]

Notice to creditor by surety to proceed against principal must be specific before 
surety Is rel ieved. Kennedy v. Falde, 4 Dak. 319, 29 N. W. 667 ;  Balley Loan Co. 
v. Seward, 9 S. D. 326, 69 N. W. 58.

§ 6108. May compel principal to perform. A surety may compel his
principal to perform the obligation when due.  [ Civ. C. 1877, § 1682 ; R .  C. 
1899, § 4658. ] 

§ 6109. Principal bound to reimburse surety. If a surety satisfies the
principal obligation,  or any part thereof, whether with or without legal 
proceedings, the principal is bound to reimburse what he has disbursed. 
including necessary costs and expenses ; but the surety has no claim for 
reimbursement against other persons, though they may have been benefited 
by bis act except as prescribed by the next section. [Civ. C. 1877, § 1683 ; 
R . C. 1899, § 4659. ]

§ 6110. Entitled to same remedies as creditor. Contribution. A surety
upon satisfying the obligations of the principal is entitled to enforce every 
remedy, which the creditor then has against the principal to the extent of 
reimbursing what he has expended ; and also to require all his cosureties to 
contribute thereto without regard to the order of time in which they became 
such. [ Civ. C. 1877, § 1684 ; R. C. 1899, § 4660. 1 

§ 6111. Subrogated. to rights of crediton. A surety is entitled to the
benefit of every security for the performance of the principal obligation 
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held by the creditor or by a cosurety at the time of entering into the contract 
of suretyship or acquired by him afterwards, whether the surety was aware 
of the security or not. (Civ. C. 1877, § 1685 ;  R. C. 1899, § 4661. ] 

Surety may offset his Individual claim against creditor wbere both creditor 
and principal are insolvent. Clark v. Sulltvan, 2 N. D. 103, 49 N. W. 416. 

Where surety pays note secured by chattel mortgage be becomes vested with 
title of note and mortgage and can sue in conversion. Thurston v. Osborne
McMillan Co., 13 N. D. 508, 101 N. W. 892. 

A surety, having paid the debt of his principal ls entitled to the collaterals 
deposited as security for the debt paid. Lien v. Bank, 12 S. D. 317, 81 N. W. 628 ; 
Bank v. Lien, 14 S. D. 410, 85 N. W. 924 ; Park v. Robinson, 15 S. D. 551, 91 N. W. 
344. 

§ 6112. Hypothecated property of principal flrst applied. Whenever
property of a surety is hypothecated with the property of the principal, the 
surety is entitled to have the property of the principal first applied to the 
discharge of the obligation. [ Civ. C. 1877, § 1686 ; R. C. 1899, § 4662. ]  

It Is not a defense on an appeal undertaking that plaintiff holds collateral he 
refuses to proceed against there being no proof that surety was prejudiced thereby. 
Bingham v. Mears, 4 N. D. 437, 61 N. W. 808. 

ARTICLE 4.-RIGHTS OF CREDITORS. 

§ 6113. Entitled to surety 's securities. A creditor is entitled to the
benefit of everything which a surety has received from the debtor by way of 
security for the performance of the obligation and may upon the maturity 
of the obligation compel the application of such security to its satisfaction. 
[Civ. C. 1877, § 1687 ; R. C. 18!l9, § 4663. ] 

ARTICLE 5.-LETTER OF CREDIT. 

§ 6114. Defined. A letter of credit is a written instrument addressed
by one person to another, reciuesting the latter to give credit to the person 
in ,vhose favor it is drawn. [ Civ. C. 1877, § 1 688 ; R. C. 1899, § 4664. ]  

Action on when lies. Party to contract. Letter of credit. Parlin v. Hall et al, 
2 N. D. 4i3, 52 N. W. 405. 

§ 6115. M&y be sever&!. A letter of credit may be addressed to several
persons in succession. [ Civ. C. 1877, § 1689 ; R. C. 1899, § 4665. ] 

§ 6116. To whom writer li&ble. 'fhe writer of a letter of credit is upon
the default of the debtor liable to those who gave credit in compliance with 
its terms. [ Civ. C. 1877, § 1690 ; R. C. 1899,  § 4666. ] 

§ 6117. Classified and classes defined. A letter of credit is either general
or special. When the request for c redit in a letter is  addressed to specified 
persons by name or description the letter is special. All other letters of · 
credit are general . [Civ. C. 1877, § 1691 ; R. C. 1899, § 4667 . )  

§ 6118. Authority conferred by general. A general letter of  credit gives
any person to whom it may be shown authority to comply with its requests 
and by his so doing it becomes as to him of the same effect as if addressed 
to him by name. [Civ. C. 1877, § 1692 ; R. C. 1899, § 4668. ]  

§ 6119. Successive credits. Several persons may successively give credit
upon a general letter. [Civ. C. 1877, § 1693 ; R. C. 1899, § 4669. ) 

§ 6120. When continuing guaranty. If the parties to a letter of c redit
appear by its terms to contemplate a course of future dealing between the 
parties, it is not exhausted by giving a credit even to the amount limited 
by the letter, which is subsequently reduced or satisfied by payments made 
by the debtor, but is to be deemed a continuing guaranty. [ Civ. C. 1877, 
§ 1694 ; R. C. 1899, § 4670. ]

§ 6121. Notice unnecessary unless provided. The writer of a letter o f
credit i s  liable for credit given upon i t  without notice to him. unless its 
terms express or imply the necessity of giving noti ce .  [ Civ. C. 1877, § 1695 ; 
R. C. 1899, § 4671. J
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§ 6122. Credit given must agree with letter. If a letter of credit prescribes
the persons by whom or the mode in which the credit is to be given, or the 
term of credit, or limits the amount thereof, the writer is not bound except 
for transactions which in these respects conform strictly to the terms of 
the letter. [ Civ. C. 1877, § 1696 ; R. C. 1899, § 4672. 1

C H A P T E R  7 4 .

LIENS IN GENERAL. 

ARTICLE 1 .-DEFINl'fION OF LIENS. 

§ 6123. Defined. A lien is a charge imposed upon specific property by 
which it is made security for the performance of an act. [Civ. C. 1877, 
§ 1697 ; R. C. 1899, § 4673. }

§ 6124. Olassffled. Liens are either general or special. [Civ. C. 1877,
§ 1698 ; R. C. 1899, § 4674.]

§ 6125. General. A general lien is one which the holder thereof is entitled 
to enforce as a security for the performance of all the obligations, or all 
of a particular class of obligations, which exist in his favor against the 
owner of the property. [ Civ. C. 1877, § 1699; R. C. 1899, § 4675. 1

§ 6126. Special. A special lien is one which the holder thereof can
enforce only as a security for the performance of a particular act or obligation 
and of such obligations as may be incidental thereto. When the holder of 
a special lien is compelled to satisfy a prior lien for his own protection, he 
may enforce payment of the amount so paid by him as a part of the claim 
for which his own lien exists. [Civ. C .  1877, § 1700 ; R. C. 1899, § 4676.] 

Junior lien holder may after default In prior llen buy prior lien and add amount 
paid to his lien. Foster v. Furlong, 8 N. D. 282, 78 N. W. 986. 

§ 6127. Certain liens subject to this chapter. Contracts of mortgage,
pledge, bottomry or respondentia are subject to all the provisions of this 
chapter. [Civ. C. 1877, § 1701 ; R. C. 1899, § 4677.] 

Chattel mortgages Included. Everett v. Buchanan, 2 Dak. 249, 6 N. W. 439. 

ARTICLE 2.-CREATION OF LIENS. 

§ 6128. How created. A lien is created :
1. By contract of the parties; or,
2. By operation of law. [Civ. C. 1877 , § 1702 ; R. C. 1899, § 4678.]
§ 6129. By operation of law. No lien arises by mere operation of law

until the time at which the act to be secured thereby ought to be performed. 
[ Civ. C. 1877, § 1703 ; R. C. 1899, § 4679. ] 

§ 6130. Liens on future interest. An agreement may be made to create
a lien upon property not yet acquired by the party agreeing to give the 
lien, or not yet in existence. In such case the lien agreed for attaches from 
the time when the party agreeing to give it acquired an interest in the thing 
to the extent of such interest; provided, however, that in case of a contract 
or agreement for a lien upon the future earnings of man, animal or machinery, 
personal ?otice thereof in writing shall be served upon the party fo: who� 
such services are performed before the payment of such services, which said 
notice may be served and returned in the same manner as a summons in a 
civil action ; provided further, that in case of such agreement in regard 
to the earnings of machinery which is operated with man and animal, such 
lien shall not attach to more than fifty per cent of the gross earnings ot such 
machinery, man and animal ; and provided further, that the payment herein• 
before referred to shall not be construed so as to include claims or debts 
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held by the person for whom such services are so performed against a 
person owning or operating said machinery. [Civ. C. 1877, § 1704 ; R. C. 
1899, § 4680 ; 1901, ch. 118. ] 

Owner of threshing rig may mortgage future earnings. Sykes v. Hannawalt, 5 
N. D. 335, 65 N. W. 682 ; Reynolds v. Strong, 10 N. D. 81, 85 N. W. 987. 

Chattel mortgage on unplanted crop tor year given valid. Schwlenber v. 
Elevator Co. , 9 N. D. 113, 81 N. W. 35 ; Donovan v. Elevator Co., 7 N. D. 513, 75 N. 
W. 809 ; Hostetter v. Elevator Co. , 4 N. D. 357, 61 N. W. 49 ; Bank v. Mann & Co.,
2 N. D. 456, 51 N. W. 946 ; Bank v. Hanson, 3 N. D. 465, 57 N. W. 345 ;  Brewing Co.
v. Elevator Co. , 5 Dak. 02, 37 N. W. 763 ; Bank v. Elevator Co., 6 Dak. 357, 43 N.
w. 806.

Mortgage ot tenant attaches on division of grain. Bidgood v. Elevator Co., 9
N. D. 627, 84 N. W. 561. See note for who may maintain trover.

Crop contract having provided title shall remain in landlord until division of
crop, tenant's mortgage passes no title until division. Bank v. Canfl.eld, 12 S. D. 
330, 81 N. W. 630. 

§ 6131. Upon crops, limited. Exception. A lien by contract upon crops
shall attach only to the crop next maturing after the delivery of such contract, 
except in the ease of liens by contract to secure the purchase price, or 
rental, of the land upon which such crops are to be grown. [1897, ch. 55 ; 
R. C. 1899, § 4681. ]

Contract title to crop, made how. Angell v. Egger, 6 N. D. 391, 71 N. W. 547.
See note 9 N. D. 630.

§ 6132. Obligations not in existence. A lien may be created by contract
to take immediate effect as security for the performance of obligations not 
then in existence. [ Civ. C. 1877, § 1705 ; R. C. 1899, § 4682. ] 

ARTICLE 3 .-EFFECT OF LIENS. 

§ 6133. Transfer no title. Nothwithstanding an agreement to the con
trary, a lien or a contract for a lien transfers no title to the property subject 
to the lien. [Civ. C. 1877, § 1706 ; R. C. 1899, § 4683. ]  

Title to mortgaged property remains I n  mortgagor. Sanford v .  Elevator Co. , 
2 N. D. 6, 48 N. W. 434 ; Harding v. Insurance Society, 10 S. D. 64, 71 N. W. 755 ; 
Roberts v. Parker, 14 S. D. 323, 85 N. W. 591 ; Bank v. Elevator Co. , 6 Dak. 357, 43 
N. W. 806; Everett v. Buchanan, 2 Dak. 249, 6 N. W.  439. 

Claim and delivery. Action by chattel mortgagee. Defenses.  James v. Will
son, 8 N. D. 186, 77 N. W. 603. 

Chattel mortgage not witnessed good between parties. Machine Co. v. Lee, 4 
S. D. 405, 57 N. W. 2o8.

A mortgagee does not assign mortgage by executing deed as he has no title.
Loan Association v. Dowling, 10 S. D. 540, 74 N. W. 438. 

§ 6134. Contracts for forfeiting property subject to void. All contracts
for the forfeiture of property subject to a lien in satisfaction of the obligation 
secured thereby and all contracts in restraint of the right of redemption 
from a lien are void. [Civ. C. 1877, § 1707 ; R. C. 1895, § 4684.] 

§ 6135. Does not imply obligation to perform. The creation of a lien does
not of itself imply that any person is bound to perform the act for which 
the lien is a security. [Civ. C. 1877, § 1708 ; R. C. 1899. § 4685. ] 

§ 6136. Not security for other than original obligffions. The existence
?f a _liea upon property does not of itself entitle the person in whose favor 
1t exists to a lien upon the same property, for the performance of any other 
obligation than that which the lien originally secured. [Civ. C. 1877, § 1709; 
R. C. 1899, § 4686. ]

Payment o f  debt extinguishes lien t o  extent o f  payment ; cannot b e  held for
other debt. Locke v. Hubbard, 9 S. D. 364, 00 N. W. 5S8 .

. § 6137. Extent of compensation to holder. One who holds property by
virtue of a lien thereon is not entitled to compensation from the owner 
thereof for any trouble or expense which he incurs respecting it, except to 
the same extent as a horrower under sections 5495 and 5496. [Civ. C. 1877, 
§ 1710 ; R. C. 1899, § 4687. ]
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ARTICLE 4 .-PRIORITY OF LIENS. 

§ 6138. Priority according to date. Other things being equal, different
liens upon the same property have priority according to the time of their 
creation except in cases of bottomry and respondentia. [ Civ. C. 1877, § 1711 ; 
R. C. 1899, § 4688. ]

Senior mortgagee ls estopped from asserting priority over a junlor mortgage 
acquired on his rep"'sentatlons that junior mortgage was a ftret Hen. Morris v. 
Beecher et al,  1 N. D. 130, 45 N. W. 696. 

Aglster lien. Priority. Bank v. Scott, i N. D. 312, 75 N. W. 254; Wright v. 
Sherman, 3 S. D. 200, 52 N, W. 1003. 

Mortgage lien superior to Hen for subsequent personal property tax. Miller r, 
Anderson, 1 S. D. 539, 47 N. W. 957. 

A lien of a carrier for transportation charges with notice ls Inferior to a 
mortgage. Owen v, B. C. R. & N. Ry. Co., 11 S. D. 153, 76 N. W. 302. 

§ 6139. Mortgage for price prior to all. A mortgage given for the price
of real property at the time of its conveyance has priority over all other 
liens created against the purchaser, subject to the operation of the recording 
laws. [Civ. C. 1877, § 1712 ; R. C. 1899, § 4689. ] 

Lien for purchase money superior, when. Kalscheuer v. Upton, 6 Dak. 449, 
43 N. W. 816. 

Mortgage of real estate may be complete without power of sale Grant County 
v. Mortgage Co., 3 S. D. 390, 53 N. W. 746. 

§ 6140. Order of resort for payment. When one has a lien upon several
things and other persons have subordinate liens upon, or interests in some 
but not all of the same things, the person having the prior lien, if he can 
do so without risk of loss to himself or of injustice to other persons, must
resort to the property in the following order, on the demand of any party 
interested : 

1. To the things upon which he has an exclusive lien.
2. To the things which are subject to the fewest subordinate liens.
3. In like manner inversely to the number of subordinate liens upon the

same thing ; and, · 
4. When several things are within one of the foregoing classes, and subject

to the same number of liens, resort must be had : 
( a )  T o  things which have not been transferred since the prior lien was 

created. 
( b ) To the things which have been so transferred without a valuable 

consideration ; and, 
( c )  To the things which have been so transferred for a valuable con

sideration in the inverse order of the transfers. ( Civ. C. 1877 , § 1713 ;
R. C. 1895, § 4690. ]

Mortgagee with knowledge of subsequent liens must first exhaust property on
which he holds exclusive l ien before resorting to sale of property covered by
subsequent lien. Union Bank v. 1\1 . M. & Stoddard Co., 7 N. D. 201,  73 N. W.
527.

.-\ RTI CLE 5 .-REDEl\I PTION OF LI ENS. 

§ 6141. Redemption, by whom and when ma.de. Every person having
an interest in property, subj ect to a lien, has a right to redeem it from the 
lien , at any time after the claim is due and before his right of redemption 
is foreclosed. [Civ. C. 1877, § 1714 ; R .  C. 1899, § 4691. ] 

Mortgagor can not consent to sale of property by superior mortgagee so as to 
defeat j unior mortgage. Everitt v. Buchanan , 2 Dak. 249, 6 N. W. 439 . 

None but Uenholder can object to payment of lien before due by subsequent 
Uenbolder. Kalscheuer v. Upton , 6 Dak. 449, 43 N. W .  816. 

Unrecorded assignment of mortgage void as to subsequent mortgages or 
encumbrances In good faith for value first recorded. Merrill v. Luce, 6 S. D. 
3M, 61 N, W. 43. 

Llenholder not made party to mechanics lien foreclosure, not barred from right 
of redemption. Trust Co. v.  Lynch, 10 S. D. 410, 73 N. W. 908. 
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Liens in General. CIVIL CODE. §§ 6142r--6148

Junior mortgagee may redeem from prior mortgage at any time before sale. 
DeLuce v. Root, 12 S. D. 141, 80 N. W. 181 ; Boot & Shoe Co. v. Anderson, 9 S. 
D. 560, 70 N. W. 877 ; MacGregor v. Pierce, 17 S. D. 51.

§ 6142. Inferior lien holder may redeem. Subrogation. One who has
a lien inferior to another upon the same property has a right : 

1. 'l'o redeem the property in the same manner as its owner might from
the superior lien ; and, 

2. To be subrogated to all the benefits of the superior lien when necessary
for the protection of his interests, upon satisfying the claim secured thereby. 
[Civ. C. 1877, § 1715 ; R. C. 1899, § 4692. )  

§ 6143. How made. Redemption from a lien is made by performing the
act for the performance of which it is a security, and paying the damages 
if any, to which the holder of the lien is entitled for delay, or by offering 
to perform such act and pay such damages ; provided, that if the act 
requires the delivery of money, property or a conveyance of property the 
same shall be deposited and notice thereof given as provided in section 
5263. [ Civ. C. 1877, § 1716 ; R. C. 1895, § 4693. ] 

.\rtTICLF. G.--ExTIXCTION OF Lrnxs. 

§ 6144. Deemed accessory to act secured. A lien is to be deemed acces
sory to the act for the performance of which it is a security, whether any 
person is bound for such performance or not, and is extinguishable in like 
manner with any other accessory obligation. [Civ. C. 1877, § 1717 ; R. C. 
1899, § 4694. ) 

Payment of sum named i n  note ls act to be performed. Bennett v. Ellis, 13 S. 
D. 401, 83 N. W. 429.

§ 6145. Extinguished by sale of property. What defendant may show in. 
conversion. The sale of any property on  which there is a lien in satisfaction 
of the claim secured thereby, or, in case of personal property its wrongful 
conversion by the person holding  the lien extinguishes the lien thereon ; 
provided, however, that in an action for the conversion of personal property 
t�e defendant may show in mitigation of damages the amount due on any 
hen to which the plaintiff 's rights were subject, and which was held or paid 
by the defendant or any person under whom he claims. [ Civ. C. 1877, § 1718 ; 
R. C. 1895, § 4695. )

Purchaser of mortgaged property l iable for conversion. Nichols, Shepard & Co.
v. Burnes, 3 Oak. 148, 14 N. W. 110.

Private sale by mortgagee on first mortgage conversion as to second mortgage
and first mortgage ls  extinguished. Lovejoy v. Bank, 5 N. D. 623, 67 N. W. 9;;0. 

Use or mortgaged property by mortgagee with consent of mortgagor not con
version. Van Dusen & Co. v. Arnold, 5 S.  D. 588, 59 N. W. 961. 

§ 6146. Not extinguished by mere lapse of time. A lien is not extinguished
by the mere lapse of the time within which under the provisions of the code 
of civil procedure an action can be brought upon the principal obligation. 
Civ. C. 1877, § 1719 ; R. C. 1899, § 4696.) 

§ 6147. Not extinguished by partial performance. The partial perform
ance of an act secured by a lien does not extinguish .the lien upon any part 
of the property subjcC't thereto ,  even if it is divisible. [Civ. C. 1877, § 1720 ; 
R. C. 1899, § 4697. )

Until debt fully paid mortgage lien continues. Subject to statutory provisions. 
Bank v. Elevator Co. , 4 S. D. 409, 57 N. W. 7i.

§ 6148. By restoration of property if lien dependent on possession. The
voluntary restoration of property to its owner by the holder of a lien thereon, 
dependent upon possession, extinguishes the lien as to such property, unless 
otherwise agreed by the parties and extinguishes it, notwithstanding any 
such agreement, as to creditors of the owner and persons subsequently 
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acquiring title to the property, or a lien thereon, in good faith and for a 
good consideration. [Civ. C. 1877, § 1721 ; R. C. 1899, § 4698.) 

Lien for repairs lost by voluntary surrender of thing repaired to owner. 
Burdick v. Marshall, 8 S. D. aos, 66 N. W. 462. 

C H A P T E R  7 5 .

MORTGAGE. 
ARTICLE 1.-MOR'l'GAGE IN GENERAL. 

§ 6149. Defined. Formalities necessary. Mortgage is a contract by which 
specific property is hypothecated for the performance of an act without the 
necessity of a change of possession. A mortgage of real property can be 
created, renewed or extended only by writing, executed with the formalities 
required in the case of a grant of real property. [Civ. C. 1877, § 1722; 
R. C. 1899, § 4699.)

Mortgage is "extended" when made to stand as security tor some debt not
originally Included therein. Bank v. Francis, 8 N. D. 369, 79 N. W. 853. 

Chattel mortgage conveys no title ; ls only security tor debt. Sandmeyer v.
Insurance Co., 2 S. D. 346, 50 N. W. &13. 

A mortgage on personal property ls valid as between parties without wltnosaes.
Machine Co. v. Lee, 4 S. D. 495, 57 N. W. 238 ; Fisher v. Porter, 11 S. D. 311, ii 
N. W. 112 ; Peet v. Insurance Co., 7 S. D. 410, 64 N. W. 206. 

No particular form of words le necessary to constitute a chattel mortgage.
EBBhom v. Hotel Co., 7 S. D. 74, 63 N. W. 229 ;  Peet v. Insurance Co., 7 S. D. 410, 
64 N. W .  206. 

Lease of building containing clause giving a lien for rent on lessee's cbattela In 
building not chattel mortgage. Kennedy v. Hull, 14 S. D. 234, 85 N. W. 223. 

§ 6150. Lien special. Independent of possession. The lien of a mortgage
is special, unless otherwise expressly agreed and is independent of possession. 
[Civ. C. 1877, § 1723 ; R. C. 1899, § 4700. ] 

§ 6151. What transf era deemed mortgage. Every transfer of an interest
in property, other than in trust, made only as a security for the performance 
of another act is to be deemed a mprtgage, except when in the case of personal 
property, it is accompanied by an actual change of possession in which case 
it is deemed a pledge. [ Civ. C. 1877, § 1724 ; R. C. 1899, § 4701.]  

§ 6152. Bottomry and respondentia not affected. Contracts of bottomry 
or respondentia, although in the nature of mortgages are not affected by 
any of the provisions of this chapter. [Civ. C. 1877, § 1725 ;  R. C. 1899, 
§ 4702. ]

§ 6153. When transfer may be shown to be mortgage. The fact that a
transfer was made subject to a defeasance on a condition, may, for the 
purpose of showing such transfer_ to be a mortgage, be prove_d, except_ as
against a subsequent purchaser or mcumbrancer for value and without notice, 
though the fact does not appear by the terms of the instrument. lCiv. C. 1877, 
§ 1726 ;  R. c. 1899, § 4703. ]

Evidence to prove deed absolute on Its face a mortgage must be clear, convinc
ing and satisfactory. Jasper v. Hazen, 4 N. D. 1, 58 N. W. 454. 

one transferring property unconditionally Is thereafter estopped from claiming 
It was a mortgage If transfer was relied upon as absolute deed by grantee 
McGuln v. Lee, 10 N. D. 160, 86 N. W. 714. 

Evidence of a parol defeasance Insufficient under established rule of proof 
required. Little v. B raun, 11 N. D. 410, 92 N. W. 800. 

Deed ls absolute unless proof ls clear, convincing, satisfactory and speclllC
that it was Intended to be a mortgage. Northwestern Fire & 'Marine Ins. Co. v.
Lough, 13 N. D. 601, 102 N. W. 160. 

In order for party to claim benefit of section 61i9 lt must appear that be Is
purchaser or encumbrancer In good faith without notice. 'Murphy v. Bank, 13 
S. D. 501 ,  83 N .  W. 575.

A warranty deed given to secure payment of notes ls a mortgage. Bradley "·
Helgerson, 14 S. D. 593, 86 N. W. 634 ;  Shlmerda v. Wohlford, 13 S. D. 155, 82 N. 
w. 393 ; Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958 ; Wells v. Geyer, 12 N. D. 316, 
96 N. W. 289. 
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§ 61M. What may be mortgaged. Any interest in property which is
capable of being transferred may be mortgaged. [Civ. C. 1877, § 1727 ; R. C. 
1899, § 4704. ] 

Mortgage for future advances valid. Second mortgagee with notice, subject 
to ftrst mortgage. Recording of second lien not notice to prior tncumbrance. 
Bank v. Modine & Co. , 7 N. D. 201, 73 N. W. 527. 

§ 6155. After acquired title subject to. Title acquired by the mortgagor
subsequent to the execution of the mortgage inures to the mortgagee as 
security for the debt in like manner as if acquired before the execution. 
[Civ. C. 1877, § 1727 ; R. C. 1899, § 4705. ] 

Married woman executing mortgage to secure obligation signed by her and 
husband ts estopped from afterwards acQulrlng title against mortgagee. Yerkes 
v. Hadley, 5 Dak. 324, 40 N. W. 340.

The amount to become due at any future time must be ascertainable from
examination for note to be negotiable. Merrill v. Hurley, 6 S. D. 002, 62 N. W. 
958. 

§ 61�. Not bound to perform act secured without covenant. A mortgage
does not bind the mortgagor personally to perform the act for the performance 
of which it is a security, unless there is an express covenant therein to 
that effect. [Civ. C. 1877 ,  § 1727 ; R. C. 1899, § 4706. ]  

§ 6157. Assigning debt carries security. The assignment o f  a debt
secured by mortgage carries with it the security. [Civ. C. 1877, § 1727 ; 
R. C. 1899, § 4707. ]

§ 6158. On property adversely held. A mortgage may b e  created upon
property held adversely to the mortgagor. A mortgage of property held 
adversely to the mortgagor takes effect from the time at which he or one 
claiming under him obtains possession of the property, but has precedence 
over every lien upon the mortgagor 's interest in the property, creltted sub
sequently to the recording of the mortgage. [ Civ. C. 1877, § 1728 ; R. C. 
1899, § 4708.] 

§ 6159. lttay confer power of sale. A power of sale may be conferred
by a mortgage upon the mortgagee or any �ther person, to be exercised after 
a breach of the obligation for which the mortgage is a security. [Civ. C. 
1877, § 1729 ; R. C. 1899, § 4709. ) 

§ 6160. Such power a trust. A power of sale under a mortgage is a
trust and as to real property can be executed only in the manner prescribed 
by the code of civil procedure. [Civ. C. 1877, § 1730 ; R. C. 1899, § 4710. ) 

Must sell fn manner pointed out in Instrument. Everett v. Buchanan, 2 Dak. 
249, 6 N. W. 439. 

Trust for benefit of third person may be created by mortgage. Robinson v. 
McKinney, 4 Dak. 290, 29 N. W. 658. 

A mortgage of real estate may be complete without power of sale, but unless 
containing such power cannot be foreclosed by advertisement. Grant Co. v. 
Mortgage Co. , 3 S. D. 390, 53 N. W. 746. 

Power of sale Is a power coupled with an interest and not terminated with 
death of mortgagor. Reilly v. Ph1lllps, 4 S. D. 604, 57 N. W. 780; Grandin v. 
Emmons, 10 N. D. 223, 86 N. W. 723. 

Removal of building from mortgaged property does not destroy llen thereon 
after security on lot has been exhausted. Trust Co. v. Parmalee, 5 S. D. 341, 58 
N. W. 811.  

§ 6161. Requisites of power of attorney to execute. A power of attorney
to execute a mortgage must be in writing subscribed, acknowledged or proved, 
certified and recorded in like manner as powers of attorney for grants of 
real property. [Civ. C. 1877, § 1730 ; R. C. 1899, § 4711 . ]  

Power of  attorney to sell and convey not power to mortgage. Morris v. Ewing,
8 N. D. 99, 76 N. W. 1047. 

§ 6162. Lien on everything grant would pass. A mortgage is a lien
upon everything that would pass by a grant of the property and upon nothing 
!Dore. [Civ. C. 1877, § 1731 ; R. C. 1899, § 4712. ) 
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§ 6163.  Against all claiming under mortgagor. Exception. A mortgage
is a lien upon the property mortgaged in the hands of every one claiming 
under the mortgagor subsequently to its execution, except purchasers and 
incumbrancers in good faith w ithout notice and for value and except as 
otherwise provided by article 3 of this chapter. [Civ. C. 1877, § 1732 ; R. C. 
1899, § 4713. ] 

Court of equ ity wi l l  restore sen ior mortgage satisfied by mistake to first lien 
where j u n ior  mortgagee had notice of its existence. Upton v. Hugos, i S. D. 476, 
64 N. W. 323 ; R icker v. Stot t ,  13 S. D. 208, 83 N. W. 4i. 

The rule relating to pu rch asers in good faith without notice does not apply to 
attach ing cred i tors. M u rphy '" ·  Bank, 13 S. D. 301, 83 N. W. 575 ; Kohn v. 
Lapham,  13 S. D. , , 2 N . W.  408. 

§ 6164. Mortgagee not entitled to possession. A mortgage does not entitle
the mortgagee to the possession of the property, unless authorized by the 
express terms of the mortga ge ; but after the execution of a mortgage the 
mortgagor may agree to such change of pos;;ession without a new considera
tion. ro person whose i nterest is subject to the lien of a mortgage may 
do any act which will  substant ia l ly impai r  the mortgagee 's sec urity. [ Civ. C. 
187 7 ,  § 1733 ; R. C. 1899 ,  § 4714. ] 

A mortgage is a mere lien given as secur i ty  and confers no right of possession 
before or after defau l t .  Possession cannot b e  t aken until there i s  a valid fore
closu re. :\fcClory v. Ricks ,  J l  N. D .  38, 8'< N. W. ](}!:3 . 

A m ortgagee's possession under an i l legal foreclosure w ith the knowledge and 
acqu iescence of the  mortgagor i s  tha t  of a trustee and he must account and 
su rrender possession after net rents, i ssues and profits ext inguish the debt and 
taxes pa id .  F in layson v .  Peterso n ,  1 1  N .  D. 4:-i, �! ) N. ,v. 833. 

A bil l of sale execu t ed to secure a ctebt constitutes a mortgage between the 
pa rties. Rosenbaum v. Foss ,  -! S. D. lR-1 ,  ilH N. \V. 1 14 .  

Mortgagor ent i t led to posse�sion of  mortgaged property unti l  divested of title. 
Shimerda v.  Wohlford ,  1 3  S . D. l :i:i ,  /t! N . W. :1!l:l : B u i l d i ng  & Loan Association Y. 
Dow l ing ,  JO S .  D. :;:1r;, 74 N .  W. -!3( i ;  l\IcKay Y. Shotwell ,  U Dak. 124 ,  50 N. W. 62".::?. 

A receiver m ay be a ppo inted pending forec losure ·where property Is Insufficient 
security .  Robe rts  v .  Parker, H S. D .  :J:.!:�. s;; N .  W .  301 . 

§ 6165. Foreclosure. A mort ga gL' <' may  forcrlose the right of redemption
of the mortgagor in  the manner p resrrihPd by the rode of civi l  procedure . 
[ Civ. r .  1877 ,  § 1734 : R .  C. 1899 ,  § 471G . ] 

§ 6166. Record of assignment. How record operates. .An assignment. of
a mortgage ma:v lw recorded in likr rmrn nrr a;;  a mortga ge a nd such record 
operatrs as not i <· r  to a ll prrsons  ;;nhseqnrntly deri,ing  tit l e to the mortgage 
from the a;;;;i gnor. [ Civ.  C .  1877 ,  § 1735 ; R. C. 18!)!) ,  § 4716 . ] 

An ass ignmen t  of a real estate mortgage is a proper i nstru ment for record . 
Merri l l  v. Luce ,  fi S. D. : 1;;-1 ,  G1 X \Y . 43. 

§ 6167. Of what such record not notice. When the mortga ge is executed
as security for rnonry dne or  to becomr due on a promissory note, bond or 
other instrument designated in the mortgage, the record of the assignment 
of the mort gage i ;;  not of itself not i ce  to a mortgagor. his heirs or personal 
represcntatins so as to i nvalida t e  a ny payment made by them or either of 
thPrn to the person holdin g ;;uch not <> .  bond or other i nstrument. [Civ. C. 
1877, § 1735 ; R . C. 1899 .  § 4717. ] 

Neglect t o  take and  record a n  ass ignment cannot prejud ice the rights of an 
innocent  p u rchaser .  P ickford Y. Peebles, , S. D. 1 6(], 63 N. ·w. 77!l. 

§ 6168. Real estate mortgages, how discharged by certificate. A recorded
mortgage must be d i s<'hargccl 11pon the record by the register of deeds having 
cu stody thereof on the presenta 1  ion to h im of a certificate of discharge, 
;;igned by the mortgagee , his rxecutors, adm inistrators, guardians, tn1stees, 
as;;igns  or person al representatives ,  prope l'ly acknowled.,.ed or proved and 
certified as pre;;c r ibed h�, the chapkr on recording transfers, stating that the 
mortgage has bcrn paid in fn 1 1 ,  0 1 ·  otherwise satisfied and discharged. and 
authoriz ing the officer  to rancel the ;;ame  of record. giv ing a brief description 
of the mort gage : proYidrcl , howHer. that any person a cting as personal 
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representative of the mortgagee as aforesaid, must first file and have recorded 
a power of attorney in the register 's office where such mortgage is recorded, 
showing his authority to discharge mortgages in behalf and for the mortgagee 
and in his name and stead. A certificate of the satisfaction of a mortgage 
may be made in substantially the following form : 

This certifies that a certain mortgage executed by . . . . . . . . . . . . . .. . . . . . .  . 
of . . . . . . . . . . . . . . . . mortgagor to . . .  : . . . . . . . . . . . . . . . . .  of . .. . . . . . . . . . . . . . .  . 
mortgagee dated the . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . . . .  A. D. 19 . . upon 
the . . . . . . . . . . . . (here describe the property covered by the mortgage ) and 
recorded in the office of the register of deeds in and for the county of 
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  and state of North Dakota ,  in book . . . . . . . .  of 
mortgages on page . . . . . . is paid and satisfied ; and . . . . . . . .  hereby authorize 
and require said register of deeds to discharge the same of record in his office. 

Witness . . . . . . . .  hand this . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . . .1.\ . D .  190 . .  
(Acknowledgment.) [ Civ. C. 1877, § 1735 ; R. C. 1899 , § 47 19 ; 1901 ,  ch. 

125 ; 1905, ch. 154.) 
§ 6169. Discharge by foreign executor or administrator. When an executor

or administrator shall be appointed in any other state or foreign country, 
on the estate of any person not a resident of this state at the time of his 
decease, and no executor or administrator thereon shall have been appointed 
in this state, such foreign executor or administrator, upon filing  in the office 
of the register of deeds of any county in which any mortgage held by the 
estate of such deceased person is filed or recorded an authenticated copy 
of his appointment, may execute, acknowledge and deliver a certificate of 
discharge of such mortgage the same as and with l ike effect as executors 
and administrators appointed under the laws of this state may do. f R. C.
1895, § 4720.) • 

§ 6170. Discharge by heir or lega,tee. Any heir or legatee of such deceased
person, residing within or without the state, upon recordi ng  in the office of the 
register of deeds an authen�icated copy of the judgment or decree of the 
court, transferring to such heir or legatee the ownership of any such mort
gage may, in like manner and with like effect, satisfy or relea se such mortgage. 
[R. C. 1895, § 4721.) 

§ 6171. Discharge by foreign guardian of minor. Any guardian appointed
in any other state or foreign country of a minor holding and ownin g a 
mortgage upon property in this state, upon filing in the office of the register 
of deeds of the county in which the property is s itua ted an authenticated 
copy of his appointment as guardian and the same proof of the ownership 
of such mortgage as is required in the last section,  may in l i ke manner and 
with like effect satisfy or release such mortgage .  [R .  C . 1895 ,  § 4722 . ]  

§ 6172. Such certiAcate mlllt be recorded. A certificate of the disC'harge
of a mortgage and a proof or acknowledgment thereof must be recorded at 
length and a reference made in the record to the book and page where the 
mortgage is recorded and in the minute of the di scharge made npon the 
record of the mortgage, to the book and page where the d ischarge is recorded. 
[Civ. C. 1877, § 1735 ; R. C. 1899, § 4723.) 

Notary public ls presumed to ftll blanks In an aclm ow led gment.  Jones v .  Trust 
Co.,  7 S. D. 122, 63 N. W. 553. 

§ 6173. When mortgage satisfted mortgagee must on demand discharge.
Penalty. When any mortgage or lien upon property has bern sat i sfied, the 
owner of such mortgage or lien must immediately on demand of the owner 
of the property execute and deliver to him a cert ifirate of the discharge 
thereof, and must at the expense of the owner of the pro pr rty arknowl rdg-e 
the execution thereof so as to entitle it to be recorded or he must enter 
satisfaction or cause satisfaction of such mortga ge' o r  l i f'n to hr rnterrcl of 
record ;  and any owner of any mortgage or lien, who refuses to execnte and  
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deliver to the owner of the property covered by the mortgage or lien the 
certificate of discharge and to acknowledge the execution thereof or to enter 
satisfaction or cause satisfaction to be entered of the mortgage or lien as 
provided by law, is liable to the owner of such property or his assignee or 
legal representatives for all damages which he or they may sustain by reason 
of such refusal, and shall also forfeit to him or them the sum of one hundred 
dollars. [ Civ. C. 1877, § 1735 ; R. C. 1895, § 4 724. ]  

Tender of  amount due and deposit of  same In bank ff not accepted act.a as pay
ment of note and makes this section operative. Kronebusch v. Raumin, 6 Dak .  
243, 42  N .  W.  656. 

Where a party seeks to recover statutory penalty must rely on specific statute 
giving penalty. Greenberg v. Bank, 5 N. D. 483, 67 N. W. 597 ; Peckham v. 
Van Bergen, 10 N. D. 43, 84 N. W. 566. 

Penalty to be recovered only upon a strict count upon failure to comply with 
request. Peckham v. Van Bergen, 10 N. D. 43, 84 N. W. 566. 

Demand of satisfaction of mortgagee on payment of mortgage In another state 
does not make him liable to penalty. Hts liabiUty will be amount of damage 
caused by failure to satisfy. Jones v. Trust Co., 7 S. D. 122, 63 N. W. 553. 

Complaint to require mortgagee to execute, acknowledge and deliver a 
certificate entitled to record and pay damages and penalty, subject to demurrer 
In absence of allegation that expense haa been paid or tendered. Mader et al, ,,. 
Plano Mfg. Co., 17 S. D. 553. 

ARTICLE 2.-MORTGAGE OF REAL PROPERTY. 

§ 6174. Form. A mortgage of real property may be made in substantially
the following form : 

This mortgage made the . . . . . . . . . .  day of . . . . . . . . . . . . . .  , in the year . . . . . . 
by A. B., of . . . . . . . . . . . . . . . . .  , mortgagor, to C. D., of . . . . . . . . . . . . . . . . . . . . , 
mortgagee, witnesseth : 

That the mortgagor mortgages to the mortgagee (here describe the 
property) as security for the payment to him of . . . . . . . . . . . . . . . . . .  dollars, 
on or before the . . . . . . . . . . . . . .  day of . . . . . . . . . . . . . . . .  , in the year . . . . . . 
with interest thereon ( or as security for the payment of an obligation, 
describing it, etc. ) A. B. 

[Civ. C. 1877, § 1736 ; R. C. 1899, § 4725. ) 
§ 6175. When devisee must satisfy mortgage out of his property. When

real property, subject to a mortgage, passes by succession or will, the 
successor or devisee must satisfy the mortgage out of his own property 
without resorting to the executor or administrator of the mortgagor, unless 
there is an express direction in the will of the mortgagor that the mortgage 
shall be otherwise paid. [Civ. C. 1877, § 1737 ; R. C. 1899 ,  § 4726. ) 

§ 6176. Executed, etc., like grant. Mortgages of real property may be
acknowledged or proved, certified and recorded in like manner and with 
like effect as grants thereof. [Civ. C. 1877, § 1738 ; R. C. 1899, § 4727. ) 

§ 6177. To whom record notice. The record of a mortgage duly made
operates as notice to all subsequent purchasers and incumbrancers. [Civ. C. 
1877, § 1739 ; R. c. 1899, § 4728. ) 

§ 6178. Separate paper showing grant intended as mortgage must be
recorded. Every grant of real property or of any estate therein which appears 
by any other writing to be intended as a mortgage within the meaning of 
chapter 74 of this code must be recorded as a mortgage ; and if such grant 
and other writing explanatory of its true character are not recorded together 
at the same time and place, the grantee can derive no benefit from such 
record. [Civ. C. 1877, § 1740 ; R. C. 1899, § 4729.)  

§ 6179. Def easance must be recorded. When a grant of real property
purports to be an absolute conveyance, but is intended to be defeasible on 
the performanct> of certain conditions such grant is not defeated or affected 
as against any person other than the grantee or his heirs or devisees or persons 
having actual notice unless an instrument of defeasance duly executed and 
acknowledged, shall have been recorded in the office of the register of deeds 
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of the county where the property is situated. [Civ. C. 1877, § 1741 ; R. C. 
1899, § 4730. ] 

See McKenna v. Whittaker, 9 S. D. 442, 69 N. W. 587. 

ARTICLE 3 .-MORTGAGE OF PERSONA L  PROPERTY. 

§ 6180. Form. A mortgage of personal property may be made in sub
stantially the following form : 

This mortgage made the . . . . . . . . . . . . day of . . . . . . . . . . . .  , in the year . . . . .  . 
by A. B., of . . . . . . . . . . . . . . . . .  , by occupation . . . . . . . . . . . . . . . .  , mortgagor, 
to C. D., . . . . . . . . . . . .  of . . . . .. . . . . . . . . .  , by occupation a . . . . . . . . . . . . . . . . . . • 
mortgagee, witnesseth : 

That the mortgagor mortgages to the mortgagee (here describe the 
property) as security for the payment to him of . . . . . . . . . . . . . . . . . . . .  dollars 
on ( or before) the . . . . . . . . . . . . . . day of . . . . . . . . . . . . . . . , in the year . . . . . . . . , 
with interest thereon (or security for the payment of a note or obligation 
describing it, etc. ) A. B. 

[Civ. C. 1877, § 1742; R. C. 1899 , § 4731. ] 
Sufficiency of description. Bank v. O ium,  3 N. D. 193, 54 N. W. 1034 ; Nichols 

Shepard Co. v. Barnes, 3 Dak . 148, 14  N. W. 110 ;  Bank v. Koechel, 8 S .  D. 391 , 66 
N. W. 933; Russell & Co. v. Amundson, 4 N. D.  112, 59 N. W. 477 ; Crow v. Zollars, 
11 S. D. 203, 76 N. W. 924 ; Bank v. Elevator Co . ,  14 S. D. 276, 85 N. W. 219 ; 
Coughran v. Sundback , 9 S. D. 483, 70 N. W. 644 ; Advance Thresher Co. v. Schmidt, 
9 S. D. 489, 70 N. W. 646. 

Owner of threshing mach ine may mortgage future earnings. Sykes v. Hanna
walt, 5 N. D. 335, 65 N. W. 082 ; Reynolds v. Strong, 10 N. D. 81, 85 N. W. 987. 

Unplanted crop may be mortgaged. Schweinberg v. Elevator Co., 9 N. D. 113, 
81 N. W. 35 ; Donovan v.  E levator Co. , 7 N. D. 513,  74 N. W. 809 ; Nichols 
Shepard Co. v. Barnes, 3 Dak. 1 48, 14 N. W. 110 ; Hostetter v. Elevator Co. , 4 N. D. 
357, 61 N. W. 49 ; Bank v. Mann et al , 2 N. D. 456, 51 N. W. 946 ; Bank v. Elevator 
Co., 6 Dak. 357, 43 N. W. 06 ;  Bank v. Hanson, 3 N. D. 465, 57 N. W. 345 ; Best 
Brewing Co. v. E levator Co . ,  5 Dak . 62, 37 N. W. 763. 

Provision In lease making rent lien on furniture construed as chattel mortgage. 
Greeley v. Winsor, 1 S. D.  1 17 ,  45 N. W. 325 ; Peet v. Insurance Co., 7 S. D. 410, 
64 N. W. 206 ; Esshom v. Hotel Co. , 7 S .  D.  74, 63 N. W. 229. 

Description of machine must be definite to bind earnings paid w ithout notice of 
existence of mortgage. Machine Co. v .  Skau, 10 S. D. 636, 75 N. W. 199. 

§ 6181. Conditional sales must be in writing and filed. All reservations
of the title to personal property, as security for the purchase money thereof, 
shall, when the possession of such property is delivered to the vendee, be 
void as to subsequent creditors without notice and purchasers and incnm
brancers in good faith and for value,  unless such reservation is in w riting 
and filed and indexed the same as a mortgage of personal property. In 
indexing such instruments the register of deeds shall treat the purchaser 
as mortgagor and the vendor as mortgagee. [ R. C. 1895, § 4732. ]  

Failure to file contract of condit ional sale, effect of. Thompson v. Armstrong, 
11 N. D. 198, 91 N. W. 39. 

§ 6182. Void as to whom, unless filed. A mortgage of personal property
is void as against creditors of the mortgagor and subsequent purchasers and 
incumbrancers of the property in good faith for value unless the original 
or an authenticated copy thereof is filed by depositing the same in the office 
of the register of deeds of the county where the property mortgaged, or any 
part thereof, is at such time situated. [Civ. C. 1877,  § 1744 ; R. C. 1899, 
§ 4733.]

Purchaser at mortgage sale of real estate cannot thereby acquire rights superior
to subsequent mortgage on crop without notice. Bank v. Swan, 2 N. D. 225, 50
N. W. 357. 

Mortgage on earnings of threshing rig must be filed, as against subsequent 
creditors. Sykes v. Hannawalt,  5 N. D. 335, o5 N. W. 682. 

Failure to file does not render void as to mortgagor. Deering v. Hanson, 7 N. 
D. 288, 75 N. W. 249.

Good where made, good here. Wilson v. Rustad, 7 N. D. 330, 75 N. W 260.
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Original must be on file In county where some property lncumbered situate. 
Certified copy may be filed In other counties where property situate with same 
effect as original. Rosenbaum v. Foss, 4 8. D. 184, 56 N. W. 114 ; Kimball Co. v. 
Kirby, 4 8. D. 152, 55 N. W. 1110. 

Words "In good faith for value" apply only to subsequent purchasers and 
lncumbrances and not to creditors. Kimball v. Kirby, 4 8. D. 152, 55 N. W. 1110; 
Noyes v. Brace, 8 S. D. 100, 65 N. W. lOil. 

Mortgage withheld from record to allow mortgagor to obtain credit fraudulent 
as to such subsequent creditors. Jewett v. Sundback, 5 S. D. 111, 58 N. W. 20. 

Failure to promptly file chattel mortgage not a badge of fraud. Mercantile Co. v. 
Gardner, 5 S. D. 246, 58 N. W. 557. 

Mortgage first executed but unrecorded subject to one subsequently executed 
without notice for value but first recorded. Walter A. Wood Co. v: Lee, 9 S. D. 
00, 68 N. W. 170. 

Chattel mortgage taken In foreign state not filed as required by such state not 
good against purchasers In state to which property ls removed. Carroll v. Nisbet, 
9 S. D. 497, 70 N. W. 6.34. 

Execution levied on property covered by unrecorded mortgage la prior lien 
though execution debt was contracted prior to execution of mortgage. Pierson v. 
Hickey, 16 S. D. 46, 91 N. W. 339. (This was a divided opinion. ) 

§ 6183. Filing, notice to whom. The filing of a mortgage of personal
property in conformity with the provisions of this article operates as notice 
thereof to all subsequent purchasers and incumbrancers of so much of said 
property as is at the time mentioned in the preceding section, situated in 
the county or counties wherein such mortgage or an authenticated copy 
thereof is filed. [Civ. C. 1877, § 1745; R. C. 1899, § 4734.] 

§ 6184. Where property in transit deemed to be. For the purposes of
this article property in transit from the possession of the mortgagee to the 
county of the residence of the mortgagor or to a location for use is during . 
a reasonable time for transportation to be taken as situated in the county 
in which the mortgagor resides, or where it is intended to be used. For a 
like purpose personal property used in conducting the business of a common 
carrier is to be taken as situated in the county in which the principal office 
or place of business of the carrier is located. [ Civ. C. 1877, § 17 46 ; R. C. 
1899, § 4735.] 

§ 6186. Valid only a.a to property in county. Filing in other counties.
A single mortgage of personal property embracing several things of such 
character, or so situated, that by the provisions of this article, separate 
mortgages upon them would be required to be filed in different counties is 
only valid in respect to the things as to which it is duly filed ; but a copy 
of the original mortgage · may be authenticated by the register of deeds in 
whose office it is filed, and such copy be filed in any other county with the 
same effect as to the property therein that the original could have been. 
[Civ. C. 1877, § 1747; R. C. 1899, § 4736.] 

Valid only In county where original or copy filed. Kimball v. Kirby, 4 S. D. 
152, 52 N. W. 1110 ; Rosenbaum v. F oss, 4 S. D. 184, 56 N. W. 114. ( Last case 
reversed on other grounds, 7 S. D. 83. ) 

§ 6186. How renewed. A mortgage of personal property ceases to be
valid as against creditors of the mortgagor, and subsequent purchasers or 
incumbrancers in good faith after the expiration of three years from the 
filing thereof, except as hereinafter provided, unless within ninety days 
next preceding the expiration of such term a copy of the mortgage and a 
statement of the amount of existing debt for which the mortgagee or his 
assignee claims a lien, sworn to and subscribed by him, his agent or attorney, 
are filed anew in the office of the register of deeds in the county in which 
the mortgage was originally filed. and in like manner the mortgage and 
statement of debt must be again filed every three years or it ceases to be 
valid as against the parties above mentioned ; provided, that mortgages of 
the personal property belonging to street car companies, telephone companies, 
and telegraph companies need not be renewed. [Civ. C. 1877, § 1748; 1881, 
ch. 25, § 1 ;  1890, ch. 41, § 1 ;  R. C. 1895, § 4737 ; 1905, ch. 60.] 
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§ 6187. Bow executed. A mortgage of personal property must be signed
by the mortgagor in the presence of two persons who must sign the same as 
witnesses thereto, or acknowledge the execution of the same before some 
officer qualified to take acknowledgments, and no further proof is required 
to admit it to be filed. [Civ. C. 1877, § 1749; R. C. 1899, § 4738; 1903, ch. 133.] 

Proof of execution not dispensed with. Lauder v. Proper, 6 Dak. 64, 50 N. W. 40(). 
Subscribing witnesses must be called to prove execution of mortgage contested 

or their absence as witnesses be accounted for. Brynjolfson v. Elevator Co., 6 N. 
D. 450, 71 N. W. 555.

Mortgagee disqualified as witness by reason of Interest. Donovan v. Elevator
Co., 8 N. D. 585, 80 N. W. 772. 

In action between mortgagor and mortgagee not necessary to show mortgage 
was witnessed. J. I. Case Co. v. Olson, 10 N. D. 170, 86 N. W. 718. 

Words "In presence of" and signed by two witnesses sufficient. Bank v. 
Elevator Co., 4 S. D. 409, 57 N. W. 77. 

WitneSBes required only to entitle it to be flied. Wood Co. v. Lee, 4 S. D. 495, 57 
N. W. 238. 

Mortgagee may sign as witness. Fisher v. Porter, 11 S. D. 311, 77 N. W. 112. 

§ 6188. Duty of register of deeds. Cancellation. The register of deeds
of each of the several counties must receive and file all such instruments 
as are offered to him and must keep the same in his office in regular and 
orderly file for the public information and must not permit them, or any 
of them, to be removed from his office until canceled. Every such mortgage 
may be canceled by the register of deeds upon the presentation to him of 
a receipt for the sum, money or property secured, or an acknowledgment 
of satisfaction thereof signed by the mortgagee. [ Civ. C. 1877, § 1750 ; 
R. C. 1899, § 4739.)

§ 6189. Registry index. Every register of deeds with whom any such
mortgage or authenticated copy thereof is filed must indorse a number upon 
the same in regular order together with the time of receiving the same and 
must enter the name of every party thereto in a book kept for that purpose 
alphabetically, placing· mortgagors and mortgagees under a separate head 
and stating in separate columns, opposite each name, the number indorsed 
upon the mortgage, the date thereof and of the filing, the amount secured 
thereby, a brief of the substance thereof not otherwise entered and the time 
at which it is due. A mortgage is not to be deemed defectively filed by 
reason of any errors in the copy filed which do not tend to mislead a party 
interested; and the negligence of the officer with whom a mortgage is filed 
does not prejudice the rights of the mortgagee. [Civ. C. 1877, § 1751; R. C. 
1899, § 4740.] 

§ 6190. When mortgagee may take and dispose of property. If the
mortgagor voluntarily removes or permits the removal of the mortgaged 
property from the county in which it was situated at the time it was 
mortgaged, the mortgagee may take possession and dispose of the property 
as a pledge for the payment of the debt, though the debt is not due. [Civ. C. 
1877, § 1752; R. C. 1899, § 4741.] 

Lien waived and mortgage defeated by consent of mortgagee to a private sale. 
Peterson v. St. Anthony & Dakota Elevator Co., 9 N. D. 55, 81 N. W. 59. 

§ 6191. Where ship mortgage recorded. No mortgage of any ship or
vessel, or part thereof, of the United States shall be valid against any person, 
other than the mortgagor, his heirs and devisees and persons having actual 
notice thereof, unless such mortgage is recorded in the office of the collector 
of customs where such vessel is registered or enrolled. [ Civ. C. 1877, § 1756; 
R. C. 1899, § 4742.]

§ 6192. Provisions inapplicable to ship mortgages. Sections 6182 to 6190
inclusive of this article do not apply to any mortgage of a ship or vessel, 
or any part thereof, which is required as above by act of congress to be 
recorded in a particular place or manner. [Civ. C. 1877, § 1756; R. C. 1899, 
§ 4743.)
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CHAPTER 76. 

PLEDGE. 

§ 6193. De1lned. Pledge is a deposit of personal property by way of
security for the performance of another act. [Civ. C. 1877, § 1757; R. C. 
1899, § 4744.] 

Shares of stock may be pledged as security. Van Cise v. Bank, 4 Dak. 485, 83 
N. W. 897. 

§ 6194. What contracts deemed pledge. Every contract by which the
possession of personal property is transferred as security only is to be deemed 
a pledge. [Civ. C. 1877, § 1758; R. C. 1899, § 4745.] 

Retaining property of another for debt due does not constitute a pledge. Taylor 
v. Jones, 3 N. D. 235, 55 N. W. 503.

§ 6195. Lien dependent on posseasion. The lien of a pledge is dependent
on possession and no pledge is valid until the property pledged is delivered 
to the pledgee or to a pledge holder as hereinafter prescribed. [Civ. C. 
1877, § 1759; R.. C. 1899, § 4746.] 

Lien of pledge is dependent upon possession. W11lard v. Elevator Co., 10 N. D. 
400, 87 N. W. 996. 

§ 6196. Includes increase. The increase of property pledged is pledged
with the property. [Civ. C. 1877, § 1760; R. C. 1899, § 4747.) 

§ 6197. Lien may be pledged. One who has a lien upon property may
pledge it to the extent of his lien. [Civ. C. 1877, § 1761; R. C. 1899, § 4748.]

§ 6198. By one allowed to assume apparent ownership. One who has
allowed another to assume the apparent ownership of property for the purpose 
of making any transfer of it cannot set up his own title to defeat a pledge 
of the property made by the other to a pledgee, who received the property in 
good faith in the ordinary course of business and for value. [Civ. C. 1877, 
§ 1762; R. C. 1899, § 4749.)

§ 6199. To secure another's obligation. Property may be pledged as
security for the obligation of another person than the owner and in so doing 
the owner has all the rights of a pledgor for himself except as hereinafter 
stated. [Civ. C. 1877, § 1763; R. C. 1899, § 4750.) 

§ 6200. Deposit with pledge holder. A pledgor and pledgee may agree
upon a third person with whom to deposit the property pledged who, if he 
accepts the deposit, is called a pledge holder. [ C!Y. C. 1877, § 1764; R. C. 
1899, § 4751.] 

§ 6201. Withdrawal of property pledged for another. One who pledges
property as security for the obligation of another cannot withdraw the 
property pledged otherwise than as a pledgor for himself might; and. if he 
receives from the debtor a consideration for the pledge. he cannot withdraw 
it without his consent. [Civ. C. 1877, § 1765; R. C. 1899, § 4752.] 

§ 6202. Exoneration of pledge holder. A pledge holder for reward cannot
exonerate himself from his undertaking; and a gratuitous pledge holder 
can do so only by giving reasonable notice to the pledgor and pledgee to 
appoint a new pledge holder and in case of their failure to agree by depositing 
the property pledged with some impartial person, who will then be entitled 
to a reasonable compensation for his care of the same. [ Civ. C. 1877, § 1766; 
R. C. 1899, § 4753.]

§ 6203. Pledge holder must enforce pledgee's rights. A pledge holder
must enforce all the rights of the pledgee, unless authorized by him to waive 
them. [Civ. C. 1877, § 1767; R. C. 1899, § 4754.] 
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§ 6204. Liability of pledgee or pledge holder. A pledgee, or a pledge
holder for reward, assumes the duties and liabilities of a depositary for 
reward. [Civ. C. 1877, § 1768; R. C. 1899, § 4755.] 

Uae of property pledged forbidden unless consented to. Hawkins v. Hubbard, 
2 8. D. 631, 56 N. W. 774. 

§ 6205. Liability of gratuitous pledge holder. A gratuitous pledge holder
assumes the duties and liabilities of a gratuitous depositary. [Civ. C. 1877, 
§ 1769; R. C. 1899, § 4756.]

§ 6206. Pledgee's rights on fraudulent misrepresentation of value. When
a debtor has obtained credit, or an extension of time by a fraudulent misrepre
sentation of the value of the property pledged by or for him, the creditor 
may demand a further pledge to correspond with the value represented; 
and in default thereof may recover his debt immediately, though it is not 
actually due. [Civ. C. 1877, § 1770; R. C. 1899, § 4757.] 

§ 6207. Sale when performance due. When performance of the act for
which a pledge is given is due in whole or in part, the pledgee may collect 
what is due him by a sale of the property pledged, subject to the rules and 
exceptions hereinafter prescribed. [Civ. C. 1877, .§ 1771; R. C. 1899, § 4758.] 

§ 6208. Demand necessary. Before property pledged can be sold and
after performance of the act for which it is security is due the pledgee must 
demand performance thereof from the debtor, if the debtor can he found. 
[Civ. C. 1877, § 1772; R. C. 1899, § 4759.] 

§ 6209. Notice to pledgor of sale. A pledgee must give actual notice to
the pledgor of the time and place at which the property pledged will be 
sold at such a reasonable time before the sale as will enable the pledgor to 
attend. [Civ. C. 1877, § 1773; R. C. 1899, § 4760.] 

§ 6210. Waiver of such notice. Notice of sale may be waived by a pledgor
at any time ; but is not waived by a mere waiver of demand of performance. 
[Civ. C. 1877, § 1774; R. C. 1899, § 4761.] 

§ 6211. Bow demand waived. A debtor or pledgor waives a demnnd
of performance as a condition precedent to a sale of the property pledged 
by a positive refusal to perform after performance is due, but cannot waive 
it in any other manner except by contract. [Civ. C. 1877, § 1775; R. C. 
1899, § 4762.] 

§ 6212. Sale by public auction. The sale by a pledgee of property pledged
must be made by public auction in the manner and upon the notice to the 
public usual at the place of sale in respect to auction sales of similar property 
and must be for the highest obtainable price. [ Civ. C. 1877, § 1776; R. C. 
1899, § 4763.] 

Sale must be made at public auction after notice given. Stanford v. McGtll, G 
N. D. 536, 72 N. W. 938; Everett v. Buchanan, 2 Dak. 248, 6 N. W. 439.

§ 6213. Evidence of debt. A pledgee may collect when due any evidence
of debt pledged to him; he may also sell any evidence of debt pledged to 
him to secure the performance of an original obligation, if at the time of 
making such original obligation the pledgor shall have authorized in writing 
such sale. Before such evidence of debt can be sold and after the maturity 
of the original obligation, the pledgee must demand, in writing, the perform
ance thereof from the debtor if he can be found. Notice of the sale of such 
evidence of debt must be given by publication once, and at least six days 
prior to such sale, in a newspaper published at the place of sale, if there is 
one, otherwise in a newspaper in the county in which such sale is to be made, 
and if there is no newspaper in the county, or upon the written request of 
the pledgor, notice shall be given by posting the same in five public places 
in such county for at least ten days prior to such sale. The notice of sale 
must specify the names of the pledgor and pledgee and the assignee, 
if any, the date, maturity and amount of the original obligation and the 
amount claimed to be due thereon, a description of the evidence of debt to 
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§§ 6214-6223 CIVIL CODE. Bottomry. 

be sold, which shall contain the names of the makers, the date and maturity 
of such obligation to be sold, and the time and place of sale. Such sale may 
be made by the pledgee, his agent or attorney. A report of such sale must 
be made and filed, substantially as required by section 7503 in chattel 
mortgage foreclosures, and when so filed shall have the same force and effect. 
(1897, ch. 109; R. C. 1899, § 4764.) 

Cannot sell collateral but must collect It. Deering v. Russell, 5 N. D. 319, 65 
N. W. 691. 

§ 6214. When pledgor may require sale. · Whenever property pledged can
be sold for a price sufficient to satisfy the claim of the pledgee, the pledgor 
may require it to be sold and its proceeds to be applied to such satisfaction 
when due. [Civ. C. 1877, § 1778; R. C. 1899, § 4765.] 

§ 6215. Application of proceeds. After a pledgee has lawfully sold prop
erty pledged, or otherwise collected its proceeds he may deduct therefrom 
the amount due under the principal obligation and the necessary expenses 
of sale and collection; and must pay the surplus to the pledgor on demand. 
[Civ. C. 1877, § 1779; R. C. 1899, § 4766.) 

§ 6216. Same. When woperty pledged is sold by order of the pledgor
before the claim of the pledgee is due the latter may retain out of the proceeds 
all that can possibly become due under his claim until it becomes due. 
[Civ. C. 1877, § 1780; R. C. 1899, § 4767.] 

§ 6217. When pledgee ca.nnot purchase. A pledgee or pledge holder
cannot purchase the property pledged except by direct dealing with the 
pledgor. [Civ. C. 1877, § 1781; R. C. 1899, § 4768.) 

§ 6218. Foreclosure. Instead of selling property pledged as hereinbefore
provided a pledgee may foreclose the right of redemption by a judicial sale 
under the direction of a competent court; and in that case may be authorized 
by the court to purchase at the sale. [Civ. C. 1877, § 1782; R. C. 1899, § 4769.) 

CHAPTER 77. 

BOTTOMRY. 

§ 6219. De1lned. Bottomry is .a contract by which a ship or its freightage
is hypothecated as security for a loan, which is to be repaid only in case the 
ship survives a particular risk, voyage or period. [ Civ. C. 1877, § 1783; 
R. C. 1899, § 4770.]

§ 6220. Bypothecation by owner of ship. The owner of a ship may
hypothecate it or its freightage upon bottomry for any lawful purpose and 
at any time and place. [Civ. C. 1877, § 1784; R. C. 1899, § 4771.] 

§ 6221. By master for what only. The master of a ship may hypothecate
it upon bottomry only for the purpose of procuring repairs or supplies which 
are necessary for accomplishing the objects of the voyage or for securing 
the safety of the ship. [Civ. C. 1877, § 1785; R. C. 1899, § 4772.] 

§ 6222. Same; when only. The master of a ship can hypothecate it upon
hottomry only, when he cannot otherwise relieve the necessities of the ship 
and is unable to reach adequate funds of the owner or to obtain any upon 
the personal credit of the owner and when previous communication with him 
is precluded by the urgent necessity of the case. [Civ. C. 1877, § 1786; R. C. 
1899, § 4773.] 

§ 6223. Bypothecation of freightage by master. The master of a ship
may hypothecate freightage upon bottomry under the same circumstances 
as those which authorize an hypothecation of the ship by him. [Civ. C. 1877, 
§ 1787; R. C. 1899, § 4774.]
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Respondentia. CIVIL CODE. §§ 6224-6235

§ 6224. Interest higher than legal rate. Upon a contract of bottomry
the parties may lawfully stipulate for a rate of interest higher than that 
allowed by the law upon other contracts. But a competent court may reduce 
the rate stipulated when it appears unjustifiable and exorbitant. [Civ. C. 
1877, § 1788; R. C. 1899, § 4775.] 

§ 6226. When enforceable, though unauthomed. A lender upon a con
tract of bottomry made by the master of a ship as such may enforce the con
tract though the circumstances necessary to authorize the master to hypothe
cate the ship did not in fact exist, if after due diligence and inquiry the lender 
had reasonable grounds to believe and did in good faith believe in the 
existence of such circumstances. [ Civ. C. 1877, § 1789 ; R. C. 1899, § 4776.] 

§ 6226. Certain stipulation as to liability void. A stipulation in a contract
of bottomry imposing any liability for the loan independent of the maritime 
risks is void. [ Civ. C. 1877, § 1790; R. C. 1899, § 4777.] 

§ 6227. Recovery in case of loss. In case of a total loss of the thing
hypothecated from a risk to which the loan was subject the lender upon 
bottomry can recover nothing ; in case of a partial loss he can recover only 
to the extent of the net value to the owner of the part saved. [Civ. C. 1877, 
§ 1791 : R. C. 1899, § 4778.]

§ 6228. When loan due. Unless it is otherwise expressly agreed a bottomry
loan becomes due immediately upon the termination of the risk , although a 
term of credit is specified in the contract. [Civ. C. 1877, § 1792 ; R. C. 1 899, 
§ 4779.]

§ 6229. Lien lost by delay in enforcing. A bottomry lien is independent
of possession and is lost by omission to enforce it within a reasonable time. 
[ Civ. C. 1877, § 1793 ; R. C. 1899, § 4780.] 

§ 6230. Preferred to all liens except what. A bottomry lien, if created
out of a real or apparent necessi ty in good faith, is preferred to every other 
l ien or claim upon the same thing, excepting only a lien for seamens ' wages, 
a subsequent lien of material men for supplies or repairs indispensable to the 
safety of the sh ip and a subsequent lien for salvage. [ Civ. C. 1877, § 1794 : 
R. C. 1899, § 4781.]

§ 6231. When last preferred. Of hrn or more bottomry liens on the same
subject the latter in date has preference if created out of necessity. [ Civ. C. 
1877, § 1795; R. C. 1899, § 4782.] 

CHA P TER 7 8 . 

RESPONDENTIA. 

§ 6J32. Defined. Respondentia is a contract by which a cargo or some
part thereof, is hypothecated as security for a loan, the repayment of which 
is dependent on maritime risks. [ Civ. C. 1877, § 1796; R. C. 1899, § 4783. ] 

§ 6233. Owner may hypothecate. The owner of the cargo may hypothe
eate it upon respondentia at any time and place and for any lawful pur
pose. fCiv. C. 1877, § 1787; R. C. 1899, § 4784.] 

§ 6234. When master may. The master of a ship may hypothecate its
cargo upon respondentia only in a case in which he would be authorized to 
hypothecate the ship and freightage, but is unable to borrow sufficient money 
thereon for repairs or supplies, which are necessary for the successful ac
complishment of the voyage; and he cannot do so even in such case if there 
is no reasonable prospect of benefitting the cargo thereby. [Civ. C. 1877, 
§ 1798 : R. C. 1899, § 4785.]

§ 6236. Other sections applicable. The provisions of sections 6224 to
6231 apply equally to loans on respondentia. [ Civ. C. 1877, § 1799; R. C. 
1899, § 4786.] 
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§ §  6236-6239 CIVIL CODE. M oohanic's Lien8. 

§ 6236. Owner of ship must repay owner of cargo. The owner of a ship
is bound to repay the owner of its cargo all which the latter is compelled to 
pay under a contract of respondentia made by the master in order to dis
charge its lien. [Civ. C. 1877, § 1800 ; R. C. 1899, § 4787.] 

C H A P T E R  7 9 .

MECHANIC 'S LIENS. 

§ 6237. Who may and for what. Any person who shall perform any labor
upon or furnish any materials, machinery or fixtures for the construction 
or repair of any work of internal improvement or for the erecting, alteration 
or repair of any buildings or other structures upon land, or in making any 
other improvements thereon, including fences, sidewalks, paving, wells, trees, 
grades, drains or excavations under a contract with the owner of such land, 
his agent, trustee

., 
contractor or subcontractor, or with the consent of such 

owner, shall upon complying with the provisions of this .chapter, have for 
his labor done, or materials, machinery or fixtures furnished, a lien upon 
such building, erection or improvement and upon the land belonging to such 
owner on which the same is situated or to improve which the work was done, 
or the things furnished, to secure the payment for such labor, material, 
machinery or fixtures ; provided, that no person who furnishes any materials, 
machinery or fixtures as aforesaid, for a contractor or a subcontractor shall 
be entitled to file such lien unless he notify the owner of the land by registered 
letter previous to the completion of said contract that he has furnished such 
materials, machinery or fixtures. The owner shall be presumed to have 
consented to the doing of any such labor or the making of any such improve
ment, if at the time he had knowledge thereof, and did not give notice of his 
objection thereto to the person entitled to the lien. The provisions of this 
section and chapter shall not be construed to apply to claims or contracts for 
furnishing lightning rods or any of their attachments. [1899, ch. 109 ; R. C. 
1899, § 4788.) 

Lien not destroyed by repeal of law. Craig v. Herzman, 9 N. D. 140, 81 N. W. 
288. 

§ 6238. Single contract for several buildings. If labor is done or materials
l'urnished under a single contract for several buildings, erections or im
provements, the person furnishing the same shall be entitled to a lien there
for as follows : 

1. If such buildings, erections or improvements are upon a siugle farm,
tract or lot upon all such buildings, erections and improvements and the farm, 
tract or lot upon which the same are situated. 

2. If such buildings, erections or improvements are upon separate farms,
tracts or lots, upon all such buildings, erections and improvements and the 
farms, tracts or lots upon which the same are situated ; but upon the fore
closure of such lien the court may in the cases provided for in this sub
division apportion the amount of the claim among the several farms, tracts 
or lots in proportion to the enhanced value of the same produced by means 
of such labor or materials, if such apportionment is necessary to protect 
the rights of third persons. [R. C. 1895, § 4789. ] 

§ 6239. On railway contracts. Every person who furnishes any labor,
skill or material for constructing, altering or repairing any line of railway 
or any improvement or structure appertaining to any line of railway by virtue 
of any contract ,vith the owner, his agent, contractor or subcontractor shall 
have a lien upon 1mch line of railway and the right of way thereof and upon 
all bridges, depots, offices and other structures appertaining to such line 
of railway and a11 franchises, privileges and immunities granted to the 
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Mechanic's Liens. CIVIL CODE. §§ 6240-6�43

owner of such line of railway for the construction and operation thereof to 
secure the payment for such labor, skill and materials upon filing a state
ment of his demand therefor in accordance with the provisions of the next 
section within ninety days from the last day of the month in which such 
labor or material was furnished; but a failure to file the same within the 
time aforesaid shall not defeat the lien except to the extent specified in the 
next section. [C. Civ. P. 1877, § 657; R. C. 1895, § 4790.] 

§ 6240. Account to be filed with clerk. Every person, who wishes to avail
himself of the provisions of this chapter, shall file with the clerk of the district 
court of the colmty or judicial subdivision in which the property to be charged 
with the lien is situated and within ninety days after all the things aforesaid 
shall have been furnished or the labor done a just and true account of the 
demand due him after allowing all credits and containing a correct description 
of the property to be charged with such lien and verified by affidavit; but a 
failure to file the same within the time aforesaid shall not defeat the lien, 
except as against purchasers or incumbrancers in good faith and for value 
whose rights accrue after the ninety days and before any claim for the lien 
1s filed, or as against the owner except the amount paid to the contractor 
after the expiration of the ninety days and before the filing of the same. 
[C. Civ. P. 1877, § 662 ; R. C. 1895, § 4791.] 

Description sufficient If It enables parties to Identify property with reasonable 
certainty. Howe & Co. v. W. 0. Smith et al, 6 N. D. 432, 71 N. W. 552. 

Account sufficient upon which to base a lien, which gives total amount of con
tract and balance due. Turner v. St. John, 8 N. D. 245, 77 N. W. 340. 

Honest mistake In account will not defeat lien. Jurat not necessary to validity 
of lien. Turner v. St. John, 8 N. D. 245, 77 N. W. 340. 

§ 6241. Clerk's record of liens. The clerk of the district court shall
indorse upon every account the date of its filing and make an abstract 
thereof in a book to be kept by him for that purpose and properly indexed, 
containing the date of its filing, the name of the person filing the lien, the 
amount of such lien, the name of the person against whose property the 
lien is filed and a description of the property to be charged with the same. 
[C. Civ. P. 1877, § 663 ; R. C. 1895, § 4792.] 

§ 6242. Priority of mechanic's liens. Liens under the provisions of this
chapter shall have priority in the following order : 

1. For manual labor.
2. For materials.
3. Subcontractors, other than manual laborers.
4. Original contractors.
Liens in the same class filed within the ninety days shall share ratably in

the security; but liens in the same class filed thereafter shall have priority in 
the order of the filing of the accounts thereof as aforesaid. Liens under the 
provisions of this chapter shall be preferred to all other liens or incumbrances 
upon such building, erection or other improvement and the land on which 
the same is situated, or to improve which the labor was done or things fur
nished, or either of them, filed or docketed subsequent to the commence
ment of such building, erection or other improvement. [C. Civ. P. 1877, § 664 ; 
R. C. 1895, § 4793.]

Mortgage executed after commencement of construction of building and before
Its completion subject to mechanic's lien If statute complied with. Priority may
be waived by laches. Bastien v. Barras, 10 N. D. 29, 84 N. W. 559. 

§ 6243. Land subject to lien. The entire land upon which any such
building, erection or other improvement is situated, or to improve which the 
labor was done or things furnished, including that portion of the same not 
covered therewith, shall be subject to all liens created by this chapter to the 
extent of all the right, title and interest owned therein by the owner thereof 
for whose immediate use or benefit such labor was done or things furnished 
and when the interest owned in such land by such owner of such building, 
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§ §  6244-6248 CIVIL CODE. Mechanic's Liens. 

erection or other improvement is only a leasehold interest, the forfeiture of 
such lease for the nonpayment of rent or for noncompliance with any of the 
other stipulations therein shall not forfeit or impair such lien so far as it con
cerns such buildings, erections and improvements, but the same may be sold 
to satisfy such lien and be removed within thirty days after the sale thereof 
by the purchaser. [C. Civ. P. 1877, § 665 ; R. C. 1895, § 4794. } 

Mortgage given before completion of building subject to mechanic's lien though 
contract for building may have been changed if building when completed is 
substantially same as contemplated. Haxtun Steam Co. v. Gordon et al, 2 N. D. 
246, 50 N. W. 708. 

Mechanic's lien. Priority of mortgage, when. Lumber Co. v. Danner, 3 N. D. 
470, 57 N. W. 343. 

Does not Impair obligations of a subsisting mortgage. Craig v. Herzman, 9 N. 
D. 140, 81 N. W. 288. 

The rule of pros·pective operation does not apply to statutes of procedure.
Craig v. Herzman, 0 N. D. 14-0, 81 N. W. 288. 

To foreclose lien upon building and sell apart from land must show leasehold 
Interest or existing liens upon land. Gull River Lumber Co. v. Briggs, 9 N. D. 
485, 84 N. W. 341). 

§ 6244. Buildings on homesteads. Whenever any work or labor is done,
or materials furnished for the erection or construction of any building or
improvement upon lands held or occupied under a filing under any of the
land laws of the United States, and by virtue of any contract with the
party so holding or occupying said lands, the party so furnishing such work
or labor, or materials, shall upon compliance with the provisions of this chapter
have a lien upon such building or improvement for the value of the work
and labor, or materials, so furnished, and the party enforcing such lien may
have such building or improvement sold on execution and may remove the
same from such land within a time to be fixed by the court. [1901, ch. 101 . ]

Right t o  remove building from land covered b y  homestead filing. Mahon v. 
Surerus, 9 N. D. 5i, 81 N. W. 64. 

§ 6246. Action to enforce. Any person having a lien by virtue of this
chapter may bring an action to enforce the same in the district court in  the 
county or j udicial subdivision in which the property is situated, and any 
number of persons claiming liens against the same property may join in the 
same action and when separate actions are commenced the court may con
solidate them. Whenever in the sale of the property subject to the lien there 
is a deficiency of the proceeds, judgment may be entered for the deficiency 
in like manner and with like effect as in actions for the foreclosure of mort
gages. [C. Civ. P. § 6G7 ; 1883, ch. 83, § 1 ;  R. C. 1895, § 4796 ; 1905, ch. 130. ] 

§ 6246. Requiring suit to be commenced. Upon the written demand of
the owner, his agent or contractor, served on the person holding the lien. 
requiring him to commence suit to enforce such lien, such suit shall be 
commenced within thirty days thereafter, if the debt for which the lien is 
security is due and if not due, within thirty days after the same becomes due 
or the lien shall be forfeited. [C. Civ. P. 1877, § 668 ; R. C. 1899, § 4797. ] 

§ 6247. Assignment of claims. · All claims for which liens may be  or
have been filed and rights of action to recover therefor under this 
chapter may be assigned by an instrument in writing and such assignment 
shall vest in the assignee all rights and remedies herein given, subject to all 
defenses that might have been interposed, if such assignment had not been 
made. [C. Civ. P. 1877, § 668 ; R. C. 1899, § 4797. ] 

§ 6248. Owner defined. Every person for whose immediate use and bene
fit any building, erection or improvement is made, having the capacity to 
contract, including guardians of minors or other persons shall be included in 
the word " owner " thereof. [C. Civ. P. 1877, § 6�9 ; R. C. 1899, § 4798. ]  

Party residing o n  land Is the owner. Mahon v .  Surerus, 9 N .  D .  57, 8 1  N .  W .  tH. 
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Bonds for Public Buildings. CIVIL CODE. §§ 6249-6254

§ 6249. Satisfaction filed when, where and how. Pena.tty. Every holder
or owner of a mechanic 's lien sh'all within twenty days after the payment 
of the same cause to be filed a properly executed satisfaction of such lien and 
file the same with the clerk of the district court of the county in which such 
lien has been filed, which satisfaction shall be filed and entered by said clerk 
without fee or charge. Every person, firm or corporation failing to comply 
with the provisions of this section shall be subject to a fine of not less than ten 
or more than fifty dollars and in addition thereto the costs and damages sus
tained by reason of such failure. [ C. Civ. P. 1877, § 670 ; R. C. 1895, § 4799 ;. 
1905, ch. 131.] i · ' ' :•}

§ 6260. Subcontractor defined. All persons furnishing things or doing
work provided for by this chapter shall be considered subcontractors, except 
such as have therefor contracts directly with the owner, proprietor, his 
agent or trustee. [ C. Civ. P. 1877, § 671 ; R. C. 1899, 4800.] 

§ 6251. When taking collateral security does not impair right. The taking
of collateral or other security for an indebtedness, for which a lieb. might be 
claimed under the provisions of this chapter, shall in no way impair the 
right to such lien, unless such security shall be by express agreement given 
and received in lieu of such lien. [R. C. 1895, § 4801. ]  

C H A P T E R  8 0 .

BONDS FOR LABOR AND MATERIAL FOR PUBLIC BUILDINGS. 

§ 6252: Bonds from contractors on public improvements. It shall be the
duty of every public officer or board authorized to enter into a contract 
for the erection, repair, alteration or betterment of any public huilding or 
any other public improvements before entering into any such contract, to take 
from the contractor a good and sufficient bond for an amount at }east equal 
to the price stated in the contract, conditioned to be void if the contractor 
and all subcontractors shall pay all bills and claims on account of labor or 
materials furnished in and about the performance of said contract, including 
all demands of subcontractors, said bond to stand as security for all such 
bills, claims and demands until the same are fully paid. The obligee in said 
bond shall be the state of North Dakota ; but any person having any lawful 
claim against the contractor, or any subcontractor, on account of labor or 
materials, or both, furnished in and about the performance of said contract, 
may institute an action to recover the same in his own name upon said bond, 
in the same manner and with like effect as though the said bond were made 
payable to him. [1901, ch. 133, § 1.]  

§ 6253. Personally Jiable for bills. Any officer and the members of any
board who shall fail to take such a bond before entering into such a con .. 
tract shall be personally liable for all such bills, claims and demands which 
shall not be paid within thirty days after the completion of the work. [ 1901, 
ch. 133, § 2.) 

§ 6254. Sureties. When the penal sum of said bond is five thousand dollars
or under, the same shall be signed by at least two sureties, each of whom 
shall justify in the full amount of said bond. When the penal sum of said 
bond is in excess of five thousand dollars and not greater than twenty 
thousand dollars, said bond shall be signed by at least four sureties, who shall 
justify in the amount thereof. And when said penal sum is in excess of 
twenty thousand dollars and not greater than fifty thousand dollars. said 
bond shall be signed by at least eight sureties, each of whom shall justify in 
at least one-half the amount of said bond ; but it shall be sufficient in any case 
if said bond is signed by a reputable surety company authorized to enter into 
such an obligation. [1901, ch. 133, § 3.] 
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§ §  6255-6258 CIVIL CODE. Miner's Lien. 

§ 6255. Bond sh&ll be flied. Before said contract is entered into, said
bond, duly signed . and acknowledged, with the proper affidavits of j ustifica
tion attached thereto, shall be filed in the office of the clerk of the district 
court of the county in which such contract is to be performed, and approved 
by said clerk, to be kept as one of the permanent records of the office. [ 1901, 
ch. 133, § 4.] 

CHAPTER 8 1 . 

MINER 'S LIEN. 

§ 6256. Lien for work or material furnished. Every mirier or othtn"
person, who at the request of the owner, or his agent, of any lode, lead, ledge, 
mine or deposit bearing gold, cinnabar or copper, or of any coal bank or mine, 
or at the request of any contractor or subcontractor, shall perform any 
labor whatever on such mine or furnish any timber, rope, nails or any other 
materials for timbering shafts or levels for the mine owned by such owner, 
or who shall furnish any kind of materials for erecting any windlass, whims or 
any other hoisting apparatus or machinery, or for any car track, cars, tunnels, 
drifts or openings thereon, or shall perform any labor in any tunnel shall 
have a lien upon such lode, lead, ledge, mine, deposit, bank or t_unnel to 
secure the payment of the same. [1879, ch. 41, § 1 ;  R. C. 1895, § 4805.] 

§ 6257. Attested account to owner. Amount of claim deducted from pay
ment to contractor. Any miner or other person doing and performin� any 
work or furnishing any material as specified in the last section, under a con
tract either express or implied between the owner of any mine or his agent 
and any contractor working on such mine, whether such work shall be 
performed or materials furnished as miner, laborer or otherwise whose demand 
for work so performed or materials so furnished has not been paid, may 
deliver to the owner of such mine or tunnel or to his agent or superintendent, 
an attested account of the amount in value of the work and labor thus 
performed or of the materials thus furnished and remaining unpaid, and 
thereupon such owner or his agent shall retain out of the first subsequent 
payments to such contractor the amount so due for such work and labor or 
materials furnished for the benefit of the person so performing or furnishing 
the same. [1879, ch. 41, § 2; R. C. 1895, § 4806. ) 

§ 6258. Duty of owner when account presented. Whenever any account
for labor performed or materials furnished as specified in the last preceding 
section shall be placed in the hands of the owner of any mine or tunnel or his 
agent, it shall be the duty of such owner or agent to furnish such contractor 
with a copy of such papers, so that if there is any disagreement between such 
contractor or his subcontractor and the creditor of either, as the case may be, 
they may by amicable adjustment or by arbitration ascertain the sum due 
if any; and if such contractor or subcontractor shall not within ten days 
after the receipt of such papers give such owner or his agent written notice 
that he intends to dispute the claim, or if ten days after giving such notice 
he shall refuse or neglect to have the matter adjusted as aforesaid, he shall 
be considered as assenting thereto; and such owner or his agent may pay 
the same when it becomes due and for that purpose may deduct the amount 
out of any moneys due such contractor, who may in like manner deduct 
such amount from any money due by him to his subcontractors in case such 
account or demand is against such subcontractor for work and labor 
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performed or materials furnished as aforesaid. [1879, ch. 41, § 3; R. C. 1895, 
§ 4807.]

§ 6259. Amount due contractors recovered from the owner. · The amount
which may be due from any contractor to his creditor may be recovered from 
such owner by the creditor of such contractor in an action at law to the 
extent in value of any balance due by the owner to his contractor under 
the contract with him at the time of the notice first given as aforesaid, 
or subsequently according to such contract or under the same. [1879, ch. 41, 
§ 4; R. C. 1895, § 4808.]

§ 6260. Account to be made and filed with clerk Any person entitled
to a lien under this chapter shall make an account in writing of the items 
of labor, skill, machinery and material furnished, as the case may be, and 
after making oath thereto shall within sixty days from the time of completing 
such labor or furnishing the last item of machinery, materials or other things, 
file the same in the offiee of the clerk of the district court of the county or 
subdivision in which the lode, lead, ledge, mine, deposit, bank or tunnel 
may be situated, for or upon which labor, skill, machinery or material shall 
have been furnished ; and also file at the same time a correct description of 
the property to be charged with such lien, which account and description so 
made and filed shall be recorded in a separate book to be provided for that 
purpose by such clerk of court, and thereupon the same shall from the time 
of the completion of the work of furnishing the last item of machinery or 
material, and for one year thereafter, operate as a lien on the property 
charged in such description ; when any work and labor has been performed 
or materials furnished as aforesaid under a written contract, the same or a 
copy thereof shall be filed with such account and description ; provided, that 
all lien claims for labor performed or materials furnished shall be concurrent 
liens upon the property charged, and shall be paid pro rata out of the proceeds 
arising from the sale thereof, if the same shall be sold or upon settlement 
without sale. [1879, eh. 41, § 5; R. C. 1899, § 4809.] 

§ 6261. Foreclosure. Any person holding such lien may foreclose the
same in the same manner as a mechanic 's lien ; but in all actions instituted 
for the foreclosure of such lien, all persons claiming liens upon the property 
charged shall be made parties to such action, and the rights of all parties 
shall be determined by the court, and such order made in regard thereto as 
shall preserve and protect the rights of all parties. [1879, eh. 41, § 6; R. C. 
1895, § 4810.] 

§ 6262. Satisfaction must be granted when lien paid. .Any person who
shall have filed his account and perfected his lien under the provisions of this 
chapter and shall have received satisfaction of his claim or demand and the 
legal cost of his proceedings thereunder, shall upon the request of any person 
interested, and within six days after such request, enter satisfaction of his 
lien in the office where such account and lien is of record, which shall forever 
thereafter discharge, defeat and release the same ; and if any person holding 
a lien as aforesaid shall receive satisfaction as hereinbefore specified, or 
having been tendered the amount due on his claim or demand with legal 
costs, shall not within six days after receiving such satisfaction or tender of 
payment, enter satisfaction as aforesaid, he shall forfeit and pay to the 
persons aggrieved double the amount of damages which may have been sus
tained in consequence of such failure or neglect, if he shall have been requested 
in such ease to enter satisfaction as aforesaid. [1879, ch. 41, § 7; R. C. 1899, 
§ 4811.

§ 6263. Chapter applies to oil wells, etc. The provisions of this chapter
shall apply to oil wells, or springs, iron and lead mines, as well as all other 
mines not herein specified, so far as the same may be applicable. [1879, eh. 
41, § 8 ;  R. C. 1899, § 4812. 
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§ § 6264-6268 CIVIL CODE. Liens, Service of Sires. 

CHAPTER 8 2 .

LIBNS FOR KEEPING AND PASTURING STOCK. 

§ 6264. Who may have. Any farmer, rancbman or herder of cattle, tavern
keeper or livery stable keeper, to whom any horses, mules, cattle or sheep 
shall be intrusted for the purpose of feeding, herding, pasturing or ranching 
shall have a lien upon said horses, mules, cattle or sheep for the amount 
that may be due for such feeding, herding, pasturing or ranching, and shall 
be authorized to retain possession of such horses, mules, cattle or sheep ,mtil 
the said amount is paid ; provided, that these provisions shall not be construed 
to apply to stolen stock. [C. Civ. P. 1877, § 672 ; R. C. 1899, § 4813. ] 

Temporary possession of a horse does not vitiate lien. Welsh v. Barnes, 5 N. 
D. 277, 65 N. W. 675.

§ 6265. Lien only against owner. The provisions of this chapter shall not
be construed to give any farmer, ranchman or herder of cattle, tavern 
keeper or livery stable keeper any lien upon horses, mules, cattle or sheep 
put into their keeping for the purposes mentioned in the previous section, 
when said property was not owned by the person 'intrusting the same at the 
time of delivering them into the possession of said farmer, ranchman, herder, 
tavern keeper or livery stable keeper. [C. Civ. P. 1877, § 673 ; R. C. 1899, 
§ 4814. ]

§ 6266. Priority over other liens. Such lien shall have priority over all
other liens on such property for ten days after the receipt of the same and 
shall thereafter have priority over all other liens on such property, if the 
person to whom such property is intrusted as in this chapter provided shall 
within such ten days : 

1. Serve upon the holder of an earlier lien upon such property, if known
and a resident of this state, written notice that such property has been in
trusted to him for some one of the purposes mentioned in section 6264, 
specifying which, arid by whom ; or, 

2. If the residence of the holder of any such lien is unknown or he is not
a resident of this state, publish for one week in some newspaper published in 
the. county in which such property is being kept and if there is no such news
paper then in a newspaper published at the seat of government, a notice of 
the kind provided for in subdivision 1 of this section. [R. C. 1895, § 4815. ] 

CHAPTER 8 3 .

LIENS FOR SERVICE OF SffiES. 

§ 6267. Filing statement of pedigree prerequinte. Every owner of a sire
charging a service fee, in C>rder to have a lien for service upon the offspring 
of any such sire under the provisions of this chapter, shall file a statement, 
verified by oath, to the best of his knowledge and belief, with the commissioner 
of agriculture and labor, giving the name, age, description and pedigree or 
breeding of such sire, so far as known, as well as the terms and conditions 
upon which he is advertised for service. [1899, eh. 146, § 1 ;  R. C. 1899, § 4816. ] 

§ 6268. Oertfflcate of commissioner of agriculture. Filmg and posting.
The commissioner of agriculture and labor, upon receipt of the statement 
specified in the last section, shall issue a certificate to the owner thereof, 
who shall file a copy of such certificate with the register of deeds 
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of the county or counties in which such sire shall stand for service, 
and copies of such certificate shall also be posted conspicuously in 
all places where such sire shall stand for service, which certificate 
shall state the name, age, description, pedigree and ownership of such 
sire  and the terms and conditions upon which the sire is advertised 
for service. Such certificate shall be procured and filed prior to 
the service of such sire, and all certificates procured and posted according 
to this section shall be operative as long as the terms and conditions remain 
the same. The original certificate shall follow the sire in all changes of 
ownership and all transfers shall be recorded in the office of the commissioner 
of agriculture and labor and a bill of sale filed with the register of deeds as 
is provided for the filing of the original certificate, and that the provisions 
of this chapter so far as relates to the filing of the statement aforesaid have 
been complied with, and the commissioner of agriculture and labor shall 
have the power to charge one dollar for each certificate and recording 
thereof, and twenty-five cents for all copies of certificates, and• twenty-five 
cents for filing certificate with register of deeds, and twenty-five cents for 
recording each transfer. [1899, 'ch. 146, § 2 ;  R. C. 1899, § 4817.] 

§ 6269. Procedure to obtain lien. The owner of any sire receivinir such
certificate shall have a lien upon the offspring of such sire and upon the female 
served, upon filing at any time within eight months after the service, in the 
office of the register of deeds of the county in which such female is kept at 
the time of service, a statement of the account thereof together with a 
description of the female served. Such lien shall exist for a period of 
three years from the date of filing the statement and shall have priority 
over all other liens and incumbrances upon · the offspring and the female 
served. [1899, ch. 146, § 3; R. C. 1899, § 4818.] 

§ 6270. Foreclosure. After the expiration of nine months from the filing
of the lien, or at any time after an attempt shall be made to dispose of the 
female, or remove her from the county, the lien may be enforced by a sale 
of the property covered thereby, upon the notice and in the manner provided 
for the foreclosure of mortgages upon personal property and the cost and 
fees for such foreclosure shall be the same as are provided in section 7507 
of the code of civil procedure. [1899, ch. 146, § 4 ;  R. C. 1899, § 4819.] 

CHAPTER 8 4 .

SEED LIEN. 

§ 6271. Seed liens, who may have. Any person who shall furnish to
another seed to be sown or planted on the lands owned or contracted to 
be purchased, used, occupied or rented by him, shall upon filing the statement 
provided for in the next section, have a lien upon all the crop produced from 
the seed so furnished, to secure the payment of the purchase price thereof. 
[1887, ch. 150, § 1 ;  R. C. 1895, § 4820 ; 1901, ch. 181.] 

§ 6272. Procedure to obtain lien. Any person entitled to a lien under
this chapter shall within thirty days after the seed is furnished file in the office 
of the register of deeds of the county in which the seed is to be sown or 
planted a statement in writing, verified by oath, showing the kind and quan
tity of seed, its value, the name of the person to whom furnished and a 
description of the land upon which the same is to be or has been planted or 
sown. Unless the person entitled to the lien shall file such statement within 
the time aforesaid he shall be deemed to have waived his right thereto. 
[1887, ch. 150, § 3; R. C. 1895, § 4821.] 

The "account in wrftfng" must embrace description of land on which seed has 
been or ls to be planted. Omission of description le fatal to the lien. Lavin v. 
Bradley, 1 N. D. 291, 47 N. W. 884. 
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§ 6273. Priority. The lien given by this chapter, shall, as to the crops
covered thereby, have priority over all other liens and incumbrances thereon 
except liens given by chapter 85. [1887, ch. 150, § 2; R. C. 1895, § 4822.] 

C HAPTER 8 5 .

THRESHING LIEN. 

§ 6274. Who may have. Any owner or lessee of a threshing machine
who threshes grain for another therewith shall, upon filing the statement 
provided for in the next section, have a lien upon such grain for the value 
of his services in threshing the same from the date of the commencement of 
the threshing. [1889, ch. 88, § 1 ;  R. C. 1895, § 4823.] 

Proof necessary to establish lien. Martin v. Hawthorne, 5 N. D. 66, 63 N. W. 
895. •

• See note 9 N. D. 630. 

§ 6275. Procedure to obtain lien. Any person entitled to a lien under
this chapter shall, within thirty days after the threshing is completed, file 
in the office of the register of deeds of the county in which the grain was 
grown a statement in writing, verified by oath, showing the amount and quan
tity of grain threshed, the price agreed upon for threshing the same, the 
name of the person for whom the threshing was done and a description of 
the land upon which the grain was grown. Unless the person entitled to 
the lien shall file such statement within the time aforesaid he shall be deemed 
to have waived his right thereto. [1889, ch. 88, § 2 ;  R. C. 1895, § 4824.] 

Statement to be ftled must contain description of land whereon grain was grown. 
Owners and operators of machine only entitled to lien. Parker v. Bank, 3 N. D. 
87, 54 N. W. 313; Martin v. Hawthorn, 3 N. D. 412, 57 N. W. 87. 

Fallure to set forth "the amount and quantity of grain threshed" In statement 
ftled with clerk of court fatal to lien. Moher v. Rasm11880n, 12 N. D. 71, 95 N. w.

152. 

§ 6276. Priority. Such lien shall have priority over all other liens and
incumbrances upon such grain. [1889, ch. 88, § 2; 1890, ch. 87, § 1 ;  R. C. 1895, 
§ 4825.]

C HAPTER 86 .  

FARM LABORER 'S LIEN. 

§ 6277. Who may have. Any person who performs services for another
in the capacity of farm laborer between the first day of April and the first 
day of December in any year, shall have a lien on all crops of every kind 
grown. raised or harvested by the person for whom the services were per• 
formed during said time as security for the payment of any wages due or 
owing to such persons for services so performed, and said lien shall have 
priority over all other liens, chattel mortgages or incumbrances, excepting, 
however, seed grain and threshers ' liens; provided, that the wages for which 
a lien may be obtained must be reasonable and not in excess of that which 
is usually charged for the same kind of work in the locality where the labor 
is performed ; provided, further, that in case any such person without cause 
quits his employment before the expiration of the time for which he ii:; em
ployed, or if he shall be discharged for cause, then he shall not be entitled 
to a lien as herein provided. [1895, ch. 63, § 1; R. C. 1899, § 4826.] 

§ 6278. How lien obtained. In order to acquire a lien, as specified in
the preceding section, the person performing such services shall within 
thirty days after the services are fully performed, file in the office of 
the register of deeds of the county in which any of the real estate is situated 
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on which any crop is grown, on which a lien is claimed, an affidavit and 
notice, setting forth the terms of the employment, the name of the employer, 
the time when the services were commenced and when ended, the wages 
agreed upon, if any, and if not agreed upon, then the reasonable value of the 
same, the terms of payment, if any, and a description of the real estate 
on which any crop is grown, or bas been grown, or harvested, on which 
a lien is claimed, the amount paid him, if any, and the amount remaining 
unpaid, and that said laborer claims a lien for the same. [1895, ch. 63, § 2 ;  
R. C. 1899, § 4827 ; 1901, ch. 87.]

§ 6279. Duty of register. It shall be the duty of the register of deeds to
file and enter said affidavit and notice in the manner required by law for 
filing and entering chattel mortgages, entering employers as mortgagors 
and laborers as mortgagees, and he shall be entitled · to a fee of ten cents for 
filing the same. [1895, ch. 63, § 3; R. C. 1899, § 4828.] 

§ 6280. Penalty for disposing of property covered by. If the person for
whom such services were performed fails to pay for the same when due, 
or if he shall sell, conceal or dispose of the property covered by said lien or 
any part thereof, then the owner of such lien shall have the right to take full 
and absolute possession of all the property covered oy such lien and sell the 
same in the same manner and upon the notice provided by law for the fore
closure of chattel mortgages and the cost and fees for foreclosing shall be the 
same. [1895, ch. 63, § 4; R. C. 1899, § 4829.] 

CHAP TER 8 7 .

OTHER LIENS. 

§ 6281. Vendor's lien on realty. One who sells real property has a special
or vendor 's lien thereon, independent of possession, for so much of the price 
as remains unpaid and unsecured otherwise than by the personal obligation 
of the buyer. [Civ. C. 1877, § 1801; R. C. 1899, § 4830.] 

Only seller of real estate has vendor's lien thereon. Bray v. Booker, 6 N. D. 
526, 72 N. W. 933. 

Vendor's lien waived by taking collateral security. Bray v. Booker, 8 N. D. 
347, 79 N. W. 293. 

§ 6282. When lien waived. When a buyer of real property gives to the
seller a written contract for payment of all or part of the price, an absolute 
transfer of such contract by the seller, waives his lien to the extent of the sum 
payable under the contract, but a transfer of such contract in trust to pay 
debts and return the surplus is not a waiver of the lien. [ Civ. C. 1877, § 1802; 
R. C. 1899, § 4831.]

§ 6283. Certain liens subject to creditor's rights. The liens defined in
sections 6281 and 6285 shall be subject to the rights of subsequent creditors 
without notice, or purchasers or incumbrancers in good faith and for value. 
[Civ. C. 1877, § 1803; R. C. 1895, § 4832.] 

§ 6284. Vendor 's lien on personalty. One who sells personal property
has a special lien thereon, dependent on possession for its price, if it is in his 
possession when the price becomes payable; and may enforce his lien in like 
manner as if the property was pledged to him for the price. [Civ. C. 1877, 
§ 1804 ; R. C. 1899, § 4833.]

§ 6285. Purchaser's lien on realty. One who pays to the owner any part
of the price of real property, under an agreement for the sale thereof, has 
a special lien upon the property, independent of possession, for such part of 
the amount paid as he may be entitled to recover back in case of a failure 
of consideration. [Civ. C. 1877, § 1805; R. C. 1899, § 4834.] 

§ 6286. Lien for improvement, carriage, etc., of personalty. Every person
who, while lawfully in possession of an article of personal property, renders 
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any service to the owner thereof by labor or skill employed for the protection, 
improvement, safe-keeping or carriage thereof, has a special lien thereon, 
dependent on possession, for the compensation, if any, which is due to him 
from the owner for such service. [Civ. C. 1877, § 1806 ; R. C. 1899, § 4835. ] 

§ 6287. Factor's lien. A factor has a general lien dependent on possession
for all that is due to him as such upon all articles of commercial value that 
are intrusted to him by the same principal. [ Civ. C. 1877, § 1807 ; R. C. 1899. 
§ 4836.]

Factor's lien dependent upon possession. How waived. Possession question
of fact. Rosenbaum v. Hayes, 8 N. D. 461, 79 N. W. 987 ; Rosenbaum v. Hayes, 5
N. D. 476, 67 N. W. 951 ; Rosenbaum v. Hayes, 10 N. D. 311, 86 N. W. 973.

§ 6288. Banker's lien. A banker has a general lien dependent on posses
sion upon all property in his hands belonging to a customer for the balance 
due to him from such customer in the course of the business. [Civ. C. 1877, 
§ 1808 ; R. C. 1899, § 4837. ]

Whether a bank having a general balance of a depositor should apply i t  on bls
note to the exoneration of a surety, discussed, but not decided, In Bank v.
Humphrey, 6 S. D. 415, 61 N. W. 444. 

§ 6289. Shipmaster'a lien. The master of a ship has a general lien
independent of possession upon the ship and freightage for advances neces
sarily made, or liabilities necessarily incurred by him for the benefit of 
the ship, but has no lien for his wages. [Civ. C. 1877, § 1809 ; R. C. 1899, 
§ 4838.]

§ 6290. Mate and seaman's lien for wages. The mate and seamen of a
ship have a general lien independent of possession upon the ship and freight
age for their wages, which is superior to every other lien. [ Civ. C. 1877, 
§ 1810 ; R. C. 1899, § 4839. ]

§ 6291. Officer 's lien in attachment or execution. An. officer who levies
an attachment or execution upon personal property acquires a special lien 
dependent on possession upon such property, which authorizes him to hold 
it until the process is discharged or satisfied, or a judicial sale of the prop
erty is had. [Civ. C. 1877, § 1811 ; R. C. 1899, § 4840. ] 

§ 6292. Lien of hotel keepers, etc. Hotel, inn, boarding house and lodging
house keepers shall have a lien upon the baggage and other property of their 
guests, boarders or lodgers, brought into such hotel, inn, boarding or lodging 
house by such guests, boarders or lodgers for the proper charges due from 
such guests, boarders or lodgers for their accommodation, board and lodging 
and room rent and such extras as are furnished at their request and the 
right to the possession of such baggage or other property until all such 
charges are paid. [Civ. C. 1877, § 1062 ; R. C. 1895, § 4841.] 

§ 6293. Attorney's lien. An attorney has a lien for a general balance of
compensation in and for each case upon : 

1. Any papers belonging to his client which have come into his hands in
the course of his professional employment in the case for which the lien is 
claimed. 

2. Money in his hands belonging to his client in the case.
3. Money due his client in the hands of the adverse party, or attorney of

such party, in an action or proceeding in which the attorney claiming the lien 
was employed from the time of giving notice in writing to such adverse 
party or the attorney of such party, if the money is in the possession or under 
the control of such attorney, which notice shall state the amount claimed 
and in general terms for what services. 

4. After judgment in any court of record such notice may be given and
the lien made effective against the judgment debtor by entering the same 
in the judgment docket opposite the entry of the judgment. [R. C. 1899, 
§ 4842.]

Lien for compensation extends to undertaking for payment of Judgment.
Priority. Notice of lien, upon whom binding. Clark v. Sulllvan & Voss, 3 N. 
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D. 280, 55 N. W. 733; ( For right of offset by surety see Clark v. Sullivan, 2 N. D. 
103. ) Leighton v. Severson, 8 S. D. 350, 66 N. W. 938.

Lien Is dormant until actively asserted. Pirie v. Harkness, 8 S. D. 178, 56 N. W.
98; Broch v. Aultma1;1, Taylor Co., 8 S. D. 477, 54 N. W. 369. 

Judgment on appeal for costs against plaintiff may be set off pro tanto against a 
similar Judgment In the same action In plaintiff's favor, regardless of Uen. 
Lindsay v. Pettigrew, 8 S. D. 244, 66 N. W. 321. 

§ 6294. Release by bond. Any person interested may release such lien
by executing a bond in a sum double the amount claimed, or in such sum 

,as may be fixed by a judge, payable to the attorney with security to be 
approved by the clerk of the court, conditioned to pay the amount finally 
due the attorney for his services, which amount may be ascertained by suit 
on the bond. Such lien will be released unless the attorney within ten days 
after demand therefor, furnishes any party interested a full and complete 
bil l of particulars of the services and amount claimed for eafh item or 
written contract with the party for whom the services were rendered. [R. C. 
1899, § 4843.] 

§ 6295. Lien for repairs of personalty. A person who makes, alters or
repairs any article of personal property, at the request of the owner or legal 
possessor of the property, has a lien on the same for his reasonable charges 
for work done and materials furnished, and may retain possession of the 
same until the charges are paid. [Civ. C. 1877, § 1814 ; R. C. 1895, § 4844.] 

Mechanic's lien for repairs properly perfected superior to prior mortgage Uen. 
Gaar, Scott & Co. v. Clements, 4 N. D. 559, 62 N. W. 640. 

CHAPTER 8 8 .

FILING AND FORECLOSING LIENS ON PERSONAL PROPERTY. 

§ 6296. Liens foreclosed, how. Upon default being made in the payment
of a debt secured by a lien upon personal property, such lien may be fore
closed upon the notice, and in the manner provided for the foreclosure of 
mortgages upon personal property, and the holder of such lien shall be 
entitled to the possession of the property covered thereby for the purpose 
of foreclosing the same. The costs and fees for such foreclosure shall be the 
same as are provided in section 7507 of the revised codes. A report of such 
foreclosure shall be made in the manner set forth in section 7503 of the revised 
codes ; provided, that when the lien has not been filed in the office of any 
register of deeds, then a report of such sale shall be filed in the office of the 
register of deeds of the county wherein the property is sold. Such liens may 
also be foreclosed by action as provided in chapter 29 of the code of civil 
procedure. [R. C. 1895, § 4845 ; 1903, ch. 120.] 

§ 6297. Duty of register of deeds as to liens filed. It shall be the duty
of the register of deeds to file and index any statement or lien upon personal 
property, required by law to be filed in his office, the same as a mortgage 
upon personal property, the person filing the lien being treated as mortgagee 
and the person against whom the lien is filed as mortgagor. [R. C. 1895, 
§ 4846.]

CHAPTER 8 9 .

STOPPAGE IN TRANSIT. 
§ 6298. When authorized. A seller or consignor of property, whose claim

for its price or proceeds has not been extinguished, may, upon the insol
vency of the buyer or consignee becoming known to him after parting with the 
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property, stop it while on its transit to the buyer or consignee, and resume 
possession thereof. [Civ. C. 1877, § 1815 ; R. C. 1899, § 4847.] 

Right may exist when goods In warehouse. Powell v. McKechnle, 8 Dak. 319, 
19 N. W. 410. 

§ 6299. Insolvency defined. A person is insolvent, within the meaning
of the last section, when he ceases to pay his debts in the manner usual with 
persons of his business, or when he declares his inability or unwillingness to 
do so. [Civ. C. 1877, § 1816 ; R. C. 1899, § 4848.] 

§ 6300. When transit ends. 'l'he transit of property is at an end when it
comes into the possession of the consignee, or into that of his agent, unless 
such agent is employed merely to forward the property to the consignee. 
[Civ. C. 1877, § 1817 ; R. C. 1899, § 4849. ] 

§ 6301. •How eft'ected. Stoppage in transit can be effected only by notice
to the carrier or depositary of the property, or by taking actual possession 
thereof. [Civ. C. 1877, § 1818 ; R. C. 1899, § 4850.] 

§ 6302. Not rescission of sale. Stoppage in transit does not of itself
rescind a sale, but it is a means of enforcing the lien of the seller. [Civ. C. 
1877, § 1819 ; R. C. 1899, § 4851. ]  

C H A P T E R  9 0 .  

1'TEGOTIABLE INSTRUMENTS. 

The following decisions have been made by the supreme court of this state 
under the negotiable instrument laws passed previous to 1899 and _in force 
to July 1, 1905, which have now been repealed and therefore no sections have 
been designated : 

School township warrants are not negotiable instruments In the sense that their 
negotiation will cut off all defenses to them existing against them in the hands of 
the payee. Bank v. School Township, 1 N. D. 26, 44 N. W. 1002. 

As to what constitutes promissory note, and defense to action on, see National 
German American Bank v. Lang, 2 N. D. 66, 49 N. W. 414. 

Where a purchaser of property gives his note therefor and afterwards rescinds 
the contract of sale on the ground of breach of warranty, he may recover the 
amount of the note and Interest without first paying the same, where note ls 
negotiated before maturity to an Innocent purchaser for value. What judgment 
In such case should provide. Bona fide purchaser for value takes note free from 
such defense. Fahey v. Esterly Machine Co., 3 N. D. 220, 55 N. W. 580. 

Bona fide purchasers charged with knowledge of all requirements of statute 
under which securities Issued. People's Bank v. School District, 3 N. D. 496, 57 
N. W. 787. 

Compromise of a controversy ls a good consideration for a promissory note. 
McGlynn v. Scott, 4 N. D. 18, 68 N. W. 460. 

Provision for payment of exchange In addition to principal and Interest In a 
municipal bond destroys Its negotiability. Purchaser of a non-negotiable bond ls 
protected by recitals of facts contained In a certificate thereto, made by a person 
authorized to determine the facts and make the certificate. Flagg v. School 
District, 4 N. D. 30, 58 N. W. 499. 

Laches In pursuing legal remedies against the makers exonerates guarantors. 
Insolvency of the makers does not excuse laches In not foreclosing upon mortgage 
securities nor protracted delay In prosecuting their legal remedies upon collateral 
securities. Roberts, Throp & Co. v. Laughlin, 4 N. D. 167, 59 N. W. 967 

County warrants are not negotiable Instruments. Erskine v. Steele County, 4 
N. D. 339, 60 N. W. 1050. 

Provision In note for payment of expenses of collection Including reasonable
attorney's fees, destroys Its negotiablllty. First National Bank v. Laughlin, 4 N. 
D. 391, 61 N. W. 473. 

Erasure of a material part of. note after delivery without consent of maker, u

fraudulently done, extinguishes the note as a legal obligation and debt evidenced 
by It. First National Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473. 
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Where a vendor took a note for the price payable to a third person and war
ranted the goods which proved worthless, the breach was a defense to an action 
by payee. McCormick Harvester Machine Co. v. Taylor, 5 N. D. 53, 63 N. W. 890. 

Indorsement and delivery of note owned by corporation, by officers thereof, as 
collateral to officer's individual debt le prima facle lllegal. As to paper not taken 
in due course of business, fraud and failure of consideration may be set up as 
defense. Security Bank v. Glngsland, 5 N. D. 263, 65 N. W. 697. 

Failure to state the rate of Interest to be paid separately in note wlll not alone 
make usurious and void under section 4, chapter 184, laws 1890. Folsom v. 
Kilbourne, 5 N. D. 402, 67 N. W. 291. 

Payee of negotiable note lndorses thereon guaranty of payment, purchaser is 
protected as "innocent purchaser" against defenses good between original · parties. 
One who takes such paper in payment of antecedent debt within the rule. Dunham 
v. Peterson, 5 N. D. 414, 67 N. W. 293.

Purchaser of promissory note for full consideration before maturity takes In
ordinary course of business, and the question of Its being secured by chattel 
mortgage or that he bought In contemplation of foreclosure will not affect his 
bona tides. Christianson v. Farmers W. & H. Aes'n., 5 N. D. 438, 67 N. W. 300. 

The holder of naked title to note Is entitled to sue thereon. Seybold v. Grand 
Forks National Bank, 5 N. D. 460, 67 N. W. 682. 

An agent intruated with the collection of negotiable paper only must collect In 
cash, not in drafts or checks. Where owner lndoraes paper "for collection," it la 
notice that he has not parted with title but with possession only and for collection. 
Owner has right to trace funds. National Bank v. Johnson, 6 N. D. 180, 69 N. 
W. 49.

Certificate of protest prlma facle evidence of presentment, demand and dis
honor. Notice of dishonor, who entitled to ; may be given by agent or sub-agent. 
Ashe v. Beasley, 6 N. D. 191, 69 N. W. 188. 

Plaintiff mu9t show note sued on was indorsed to him. Letters "P. J. S." on 
back of note do not raise presumptlon that note was indorsed by Pulaski, J. S. 
Vickery v. Burton, 6 N. D. 245, 67 N. W. 193. 

Witnesses cannot testify generally as to value of commercial paper, but must 
confine evidence to facts which bear on actual value. Anderson v. Bank, 6 N. D. 
296, 76 N. W. 296. 

Notes placed In the hands of third person not to be delivered until maker so 
directed still remained In control of maker, and no title passed by delivery thereof. 
Replevln will not lie to recover notes in hands of third person without authority 
to deliver. Nichols & Shepard Co. v. Bank, 6 N. D. 404, 71 N. W. 135. 

When fraud is proven In the procuring of a promissory note, the burden shifts, 
and to recover holder must prove he Is Innocent purchaser for value without notice 
and before maturity. Knowlton v. Schultz, 6 N. D. 417, 71 N. W. 550. 

Prima facle the value of a negotiable Instrument fa what appears to be due on 
It. Anderson v. Bank, 6 N. D. 497, 76 N. W. 296. 

A draft sent by mall and lost In transmission, which loss was not discovered for 
six months thereafter, although plaintiff In possession of notice from correspondent 
that draft had never reached destination, held, drawer discharged from liability. 
If drawer promises to pay after discharge, with full knowledge of facts, he thereby 
waives release from liability. The Issuing of duplicate draft not In Itself a 
waiver of release of liability ; such a draft does not vary the terms of a written 
contract or constitute a new or additional contract. Bank v. Farnsworth, 7 N. D. 
6, 76 N. W. 901. 

Where a note has been lndorsed by attorney In fact, fraud being shown and the 
burden of proof thereby shifted, assignee must show note was actually lndorsed 
by payee or his actual attorney in fact, or recovery cannot be had. An allegation 
by maker "have no Information sufficient to form a belief and therefore deny" 
plaintiff's allegations as to ownership of note, not being in form prescribed by 
code, does not operate as a denial. Massachusetts Loan & Trust Co. v. Twitchell, 
7 N. D. 440, 75 N. W. 786. 

An indorsee is not estopped from setting up the indorsement to himself or 
denying all agency on the part of the payee to collect the note where the maker 
paid the principal to the original payee while the note remained in the hands of 
the lndorsee. Hollinshead v. Stuart, 8 N. D. 35, 77 N. W. 89. 

Payment of negotiable paper to payee without Its production and after transfer, 
no defense. Hollinshead v. Stuart, 8 N. D. 35, 77 N. W. 89. 

Maker cannot safely pay the original creditor after transfer, although Ignorant 
of the transfer. Hollinshead v. Stuart, 8 N. D. 35, 77 N. W. 89. 

Increased rate of Interest after maturity does not destroy negotlab111ty. HolUna
head v. Stuart, 8 N. D. 35, 77 N. W. 89. 

Note given In payment of Intoxicating Uquors sold In violation of the prohibition 
law, cannot be recovered upon. In an action on such note, proper for defendant 
to counterclaim for money paid plaintiff for the purchase of intoxicating Uquora to 
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be sold within the state contrary to law. Oswald v. Moran, 8 N. D. 111, 77 N. W. 
281. 

Parol evidence of lndorsement admissible to show purpose of lndorsement, 
when. Dickinson v. Burke, 8 N. D. 118, 77 N. W. 279. 

Extending the time of payment on original indebtedness ls sufllclent considera
tion for collateral paper. The original Indebtedness ls a sufllclent eonslderatlon 
for collateral paper. Red River Valley National Bank v. Barnes, 8 N. D. 432, 79 
N. W. 880. 

Mere possession of a negotiable promissory note by another than the payee, 
which la not payable to bearer and unlndorsed, Is not prlma facle evidence of 
ownership of such note. Shepard v. Hanson, 9 N. D. 249, 83 N. W. 20. 

When fraud ls shown In such case, burden Is on plaintiff to establish that he ls 
a good faith purchaser. Mooney v. Williams, 9 N. D. 329, 83 N. W. 237. 

In an action on a negotiable note by an lndorsee, fraud must be alleged and 
shown to throw on plaintiff the burden of proving be ls a good faith holder. 
Ravlcz v. Nlckells, 9 N. D. 536, 84 N. W. 353. 

Party in charge of ofllce not agent of holder of negotiable promissory note 
where he has not the note in his possession. Corey v. Hunter, 10 N. D. 5, 84 N. 
W. 570; Holllnshead v. Stuart, 8 N. D. 35, 77 N. W. 89 ; Stolzman v. Wyman, 8 N.
D. 108, 77 N. W. 285.

As to failure of consideration in note given for alleged defalcation, see Packham
v. Van Bergen, 10 N. D. 43, 84 N. W. 566.

Pledgee of a negotiable promissory note who applied proceeds of a collateral
note upon debt secured by such collateral note, In ignorance that the sum so 
received and applied was the proceeds of such note, and has not altered his 
position by reason of such Ignorance, cannot thereafter enforce collection of such 
collateral note. Second National Bank of Winona v. Spottswood, 10 N. D. 114, 
86 N. W. 359. 

Maker of a negotiable promissory note pays at his peril to person not in 
possession of the note and without authority to collect it ; but where the person 
not In possession of the note turns the money over to the holder, debt ls dis
charged. Second National Bank of Winona v. Spottswood, 10 N. D. 114, 86 N. W. 
359. 

As to title to note where note Is not payable or lndorsed to holders, see Second 
National Bank of Winona v. Spottswood, 10 N. D. 114, 86 N. W. 359. 

Good faith in purchase of note sustinned by showing purchase before maturity 
for full value. First National Bank v. Flath, 10 N. D. 281, 86 N. W. 867. 

Separate contemporaneous agreement between original parties as against. 
lndorsee without notice of the agreement, effect of. First National Bank v. 
Flath, 10 N. D. 281, 86 N. W. 867. 

Good faith In the purchase of negotiable paper does not require the purchaser 
to make inquiries as to purpose for which given or as to the existence of possible 
defenses. First National Bank v. Flath, 10 N. D. 281, 86 N. W. 867. 

Where a written instrument is by a material alteration converted into a 
negotiable promissory note, such note is void even In the hands of a bona ftde 
holder. Porter v. Hardy, 10 N. D. 551, 88 N. W. 458. 

Where certain persons signed a note negotiable in form and left It with agent 
of payee until performance of certain conditions before delivery, and the note was 
delivered before such conditions were fulftlled, It is a defense against the payee. 
Where payee transferred It by written guaranty of payment before maturity as 
security for a pre-existing debt, transferees not holders in due course under 
section 4884. Porter v. Andrus, 10 N. D. 558, 88 N. W. 567. 

Transfer of promissory note carries with It the mortgage securing It. Brynjolf
son v. Osthus, 12 N. D. 42, 96 N. W. 261 . 

Consideration of note given for the purchase price of land conveyed by warranty 
deed with covenants against lncumbrances, Is the title to the land free therefrom 
and not the covenants against them. Defense of total or partial failure of 
consideration may be interposed in an action on the promissory note In case of 
breach of the covenant against incumbrances where maker has paid them off. 
The extent of the failure of consideration in such case ls amount paid In good 
faith In discharge of the lncumbrances covenanted against in the deed. Defense 
of failure of consideration may be interposed In such case although maker retains 
possession of the land. Dahl v. Staake, 12 N. D. 325, 96 N. W. 353. 

A negotiable promissory note void In the hands of the payee because It Is a 
foreign corporation doing business In the state without having complied with our 
laws, may be enforced by the bona tide holder and lndorsee for value before 
maturity without notice of the facts rendering It void In the hands of the payee, 
notwithstanding section 32f,5, revise/! codes 1899. The word "assign" as used In 
said section does not Include the lndorsee of negotiable note who takes the same 
before maturity for value and without notice of the defenses thereto. First 
National Bank of Commerce v. Pick, 13 N. D. 74, 99 N. W. 63. 
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Where a promissory note expresses on Its face that it Is payable at a certain 
store, a presentment of such note at such store for payment on the day of Its 
maturity Is a proper presentment to charge an lndorser. Oral testimony 
may be used to supplement notary's certificate of presentment. Presentment at 
place of payment renders demand on maker unnecessary. Nelson v. Grondahl, 
13 N. D. 363, 100 N. W. 1093. 

Where surety pays a debt secured by chattel mortgage he becomes vested with 
the title to the note and mortgage. Thurston v. Osborne-McMillan Co., 13 N. D. 
509, 101 N. W. 800. 

The following decisions have been made by the supreme court of South 
Dakota on sections of the statute of that state analogous to sections of the 
revised codes of North Dakota of 1899 which were repealed in 1905: 

I 4853--A promissory note to be negotiable must be payable to "order" or 
"bearer." Searle v. Seipp, 6 S. D. 472, 61 N. W. 804. 

To destroy the negotlabllfty of a note by writing on back, words apparantly 
Intended for that purpose must be used. Stipulation for additional rate of interest 
after maturity or provisions that note shall become due and payable before date of 
maturity or provisions that note shall become due and payable before date of 
maturity for failure to pay Interest do not destroy negotlabll1ty. Merrm v. 
Hurley, 6 S. D. 592, 62 N. W. 958. 

A void stipulation for attorney fees does not destroy negotiability. Chandler v. 
Kennedy, 8 S. D. 56, 65 N. W. 439; Bank v. Feeney, 9 S. D. 550, 70 N. W. 874. 

Question of ln�ocent purchaser of municipal bond decided In City of Pierre v. 
Dunscom, 106 Fed. 611; Insurance Co. v. Board, 62 Fed. 778; Board v. McLean, 
106 Fed. 817. 

The words "with Interest from date until paid at 10 per cent, 8 Ir paid when 
due," destroys negotiability. Hegeler v. Comstock, 1 S. D. 138, 45 N. W. 33. 

City warrants are subject to all defenses though In hands of Innocent purchasers. 
Hubbell v. Town, 15 S. D. 55, 87 N. W. 520. 

The words "with exchange and cost of collection" destroy negotlabllfty of a 
note. Bank v. Basnler, 65 Fed. 158. 

Agreement to pay costs destroys negotiabllfty. Johnson v. Behar, 9 S. D. 536, 
40 N. W. 838. 

A note containing provisions which make uncertain amount necessary to 
satisfy at time of execution Is non-negotiable. National Bank v. Feeney, 12 S. D. 
156, 80 N. W. 186. 

I 4867-Indorsement carries presumption It was for value. Stone v. Crow, 2 
S. D. 525, 51 N. W. 335. 

Note unlawfully put In circulation does not carry presumption that It was "ln
dorsed In due course." Landauer v. Implement Co., 10 S. D. 200, 76 N. W. 467; 
Dunn v. Bank, 11 S. D. 305, 77 N. W. 111. 

I 4876--Guarantor Is estopped from denying signature of maker. Austin Tom
linson Co. v. Helser, 6 S. D. 429, 61 N. W. 445. 

Waiver of notice of dishonor must be In writing. Schmitz v. Mining Co., 8 S. D. 
544, 67 N. W. 618. 

I 4884---Where It Is shown that Instrument was unlawfully put In circulation, 
burden Is cast on holder to show good faith. Landauer v. Implement Co., 10 S. D. 
205, 76 N. W. 467; Dunn v. Bank, 11 S. D. 305, 77 N. W. 111. 

I 4887-Demand when not necessary. Acme Harvester Co. v. Butterfield, 12 
S. D. 91, 80 N. W. 170.

I 4890--When not otherwise specified place where bill Is drawn ts place for
presentment for payment. Warner v. Bank, 6 S. D. 152, 60 N. W. 746. 

I 4912-The obligation to a negotl!lble Instrument may be extlng'lllshed "in like 
manner with that of parties to contracts generally." Taylor v. Bank, 6 S. D. 511, 
62 N. W. 99. 

I 4941-"Due W. R. C. the sum of • • • payable at this office on 20th
day of June, 1893, to him or order," should be construed as promlssbry note. 
Schmitz v. Mining Co., 8 S. D. 544, 67 N. W. 618. 

Action on certificate of deposit does not mature until demand. Tobin v. Mc
Glnney, 15 S. D. 257, 88 N. W. 572. 

I 4970--Thls section embraces contracts with forfeitures for the sale of lands. 
Barnes v. Clement, 12 S. D. 270, 80 N. W. 301. 

The negotiable instrument law now in force was first prepared by a com
mittee of the American Bar Association on uniformity of laws. It is now in 
force in New York, Connecticut, Colorado, Florida, North Dakota and some 
other states. The law bas been in force so short a time in this state. that 
few cases thereunder have hen passed upon by our supreme court. John J. 
Crawford, who as secretary of the committee compiled the law, has published 
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a work entitled "Crawford's �.\nnotated Negotiable Instrument Law," which 
gives verbatum the several sections of our law and the decisions that have 
been made by New York and other state courts. A consultation of this work 
will give the seeker more information than any annotation that could 
legitimately be made herein. 

§ 6303. Instruments must conform to speciftc requirements. .An instru
ment to be negotiable must conform to the following requirements: 

1. It must be in writing and signed by the maker or drawer.
2. Must contain an unconditional promise or order to pay a sum certain in

money. 
3. Must be payable on demand, or at a fixed or determinable futul'l'

time. 
4. Must be payable to order or to bearer; and,
5. Where the instrument is addressed to a drawee, he must be named or

otherwise indicated therein with reasonable certainty. 
§ 6304. Sum payable within the meaning of this chapter. The sum payable

is a sum certain within the meaning of this chapter, although it is to be paid:
1. With interest; or
2. By stated installments; or
3. By stated installments, with a provision that upon default in payment

of any installment or of interest, the whole shall become due; or 
4. With exchange, whether at a fixed rate or at the current rate; or,
5. ,vith costs of collection or an attorney's fee, in case payment shall

not be made at maturity. 
§ 6305. Unqnalifted order or promise to pay. An unqualified order or

promise to pay is unconditional within the meaning of this chapter, though 
coupled with : 

1. An indication of a particular fund out of which reimbursement is to be
made or a particular account to be debited with the amount; or 

2. 'A statement of the transaction which gives rise to the instrument.
But an order or promise to pay out of a particular fund is not conditional.
§ 6306. Payable at determinable future time. An instrument is payable

at a determinable future time, within the meaning of this chapter, which is ex
pressed to be payable : 

1. At a fixed period after date or sight; or
2. On or before a fixed or determinable future time specified therein; or
3. On or at a fixed period after the occurrence of a specified event, which

is certain to happen, though the time of happening be uncertain. 
An instrument payable upon a contingency is not negotiable, and the 

happening of the event does not cure the defect. 
§ 6307. When not neg?tiable ... An instrument which contai�s an order

or promise to do any act m add1t10n to the payment of money 1s not nego• 
tiable. But the negotiable character of an instrument otherwise negotiable
is not affected by a provision which: 

1. Authorizes the sale of collateral securities in case the instrument be
not paid at maturity; or, 

2. Authori7.es a confession of judgment if the instrument be not paid at
maturity; or 

3. Waives the benefit of any law intended for the advantage or protection
of the obligor; or 

4. Gives the holder an election to require something to be done in lieu
of payment of money. 

But nothing in this section shall validate any provision or stipulation other-
wise illegal. 

§ 6308. Validity and negotiable character. The validity and negotiable
character of an instrument are not affiected by the fact that: 

1. It is not dated; or
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2. Does not specify the value given, or that any value has been given
the ref or; or 

3. Does not specify the place where it is drawn or the place where it is
payable; or 

4. Bears a seal ; or
5. Designates a particular kind of current money in which payment is

to be made.
But nothing in this section shall alter or repeal any statute requiring

in certain cases the nature of the consideration to be stated in the instrument.
§ 6309. Payable on demand. An instrument is payable on demand:
1. Where it is expressed to be payable on demand, or at sight, or on

presentation; or 
2. In which no time for payment is expressed.
Where an instrument is issued, accepted or indorsed when overdue, it is, 

as regards the person so issuing, accepting or indorsing it, payable on demand. 
§ 6310. Payable to order. The instrument is payable to order where

it is drawn payable to the order of a specified person or to him or his order. 
It may be drawn payable to the order of: 

1. A payee who is not maker, drawer or drawee; or
2. The drawee or maker; or
3. The drawee; or
4. Two or more payees jointly ; or
5. One or some of several payees; or,
6. The bolder of an office for the time being.
Where the instrument is payable to order the payee must be named or

otherwise indicated therein with reasonable certainty. 
§ 6311. Payable to bearer. The instrument is payable to bearer:
1. When it is expressed to be so payable; or
2. When it is payable to a person named therein or bearer; or
3. When it is payable to the order of a fictitious or non-existing person,

and such fact was known to the person making it so payable; or 
4. When the name of the payee does not purport to be the name of any

person; or 
5. When the only or last indorsement is an indorsement in blank.
§ 6312. Instrument need not follow language of chapter. The instrument

need not follow the language of this chapter, but any terms are sufficient which 
clearly indicate an intention to conform to the requirements thereof. 

§ 6313. Where instrument is dated. Where the instrument or an ac
ceptance or any indorsement thereon is dated, such date is deemed prima facie 
to be the true date of the making, drawing, acceptance or indorsement as 
the case may be. 

§ 6314. When instrument is not invalid. The instrument is not invalid for
the reason only that it is ante-dated or post-dated, provided this is not do�e 
for an illegal or fraudulent purpose. The person to whom an instrnn:ent 
so dated is delivered acquires the title thereto as of the date of delivery. 

§ 6315. Undated instruments. Where an instrument expressed to re pay
able at a fixed period after date is issued undated, or wher ult .,. � _ ance 
of an instrument payable at a fixed period after sight is ilated, any ho,� 
may insert therein the true date of issue or acceptanc and the instrument 
shall be payable accordingly. The insertion of a wro g' date does not avoid 
the instrument in the hands of a subsequent holder n due course; but as to 
him, the date so inserted is to be regarded as the ue date. 

§ 6316. Incomplete blank may be filled up. Where the instrument is
wantin1t in any material particular. the perso in possession thereof has a 
Prima facie authority to complete it by fillinr up the blanks therein. And 
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a signature on a blank paper delivered by the person making the signaturt 
in order that the paper may be converted into a negotiable instrument 
operates as prima faeie authority to fill it up as such for any amount. 1n 
order, however, that any such instrument when completed, may be enforced 
against any person who became a party thereto prior to its completion, it 
must be  filled up strictly in  accordance with the authority given and within 
a reasonable time. But if any such instrument, after completion, is negotiatoo 
to a holder in due course, it is valid and effectual for all purposes in his hands, 
and he may enforce it as if it had been filled up strictly in accordance with 
the authority given and within a reasonable time. 

§ 6317. When incomplete instruments not ve.lid. Where an incomplete
instrument has not been delivered it will not, if completed and negotisted, 
without authority, be a valid contract in the hands of any bolder, as against 
any person whose signature was placed thereon before delivery. 

§ 6318. Incomplete e.nd revocable until delivery. Every contract on & 
negotiable instrument is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect thereto. AB between immediate 
parties, and as regards a remote party other than a holder in due course, 
the delivery, in order to be effectual, must be made either by or under the 
authority of the party making, drawing, accepting or indorsing, as the ease 
may be; and in such case the delivery may be shown to have been conditional, 
or for a special purpose only, and not for the purpose of transferring the 
property in the instrument. But when the instrument is in the hands of 
a holder in due course, a valid delivery thereof by all parties prior to him so 
as to make them liable to him is conclusively presumed. And where the 
instrument is no longer in the possession of a party whose signature appears 
thereon, a valid and intentional delivery by him is presumed until the 
contrary is proved. 

§ 6319. Ambiguous language. Where the language of the instrument is
ambiguous, or there are omissions therein, the following rules of construction 
apply: 

1. Where the sum payable is expressed in words and also in figures and
there is a discrepancy between the two, the sum denoted by the words is the 
sum payable; but if the words are ambiguous or uncertain reference may 
be had to the figures to fix the amount. 

2. Where the instrument provides for the payment of interest, without
specifying the �ate from which _ interest is to run, the interest runs !rom
the date of the mstrument, and 1f the instrument is undated, from the issue 
thereof. 

3. Where the instrument is not dated, it will be considered to be dated
as of the time it was issued. 

4. Where there is a conflict between the written and printed provisions
of the instrument, the written provisions prevail. 

·:; Where the instrument is so ambiguous that there is doubt whether it
is a bill or note, the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not clearin what eapacity the person making the same intended to sign he is to be(li>1Jmed an indorser. 
. 7. Where an instrument containing the words " I  promise to pay" is

signed by two or more persons, they are deemed to be jointly and severallyliable thereon. 
§ 6320. Liability of signer. No person is liable on the instrument whosesign�ture does not appe�r th�reon, except as herein otherwise expresslyprovided. But one .who signs m a trade or assumed name will be liable to

the same extent as if he had si�ned in his own name. 

,
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§ 6321. Signature may be made by agent. The signature of any party
may be made by a duly authorized agent. No particular form of appointment 
is necessary for this purpose ; and the authority of the agent may be estab
lished as in other cases of agency. 

§ 6322. Additions to signatures. Where the instrument contains or a
person adds to his signature words indicating that he signs for or on behalf 
of a principal , or in a representative capacity he is not liable on the instrument 
if he was duly authorized ; but the mere addition of words describing him 
as an agent, or as filling a representative character, without disclosing his 
principal, does not exempt him from personal liability. 

§ 6323. "Procuration. " A signature by " procuration" operates as notice
that the agent has but a limited authority to sign, and the principal is bound 
only in case the agent in so signing acted within the actual limits of his 
authority. 

§ 6324. Indorsement by corporation. The indorsement or assignment of
the instrument by a corporation or by an infant passes the property therein, 
notwithstanding that from want of capacity the corporation or infant may 
incur no liability thereon. 

§ 6320. Forged signature. Where a signature is forged or made without
authority of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against any party thereto, can be
acquired through or under such signature, unless the party, against whom 
it is sought to enforce such right, is precluded from setting up the forgery 
or want of authority. 

§ 6326. Consideration. Every negotiable instrument is deemed prima
faeie to have been issued for a valuable consideration ; and every person whose 
signature appears thereon to have become a party thereto for value. 

§ 6327. Value is consideration. Value is any consideration sufficient to
support a simple contract. An antecedent or pre-existing debt constitutes 
value : and is deemed such whether the instrument is payable on demand or 
at a future time. 

§ 6328. Value for consideration. Where value has at any time been given
for the instrument, the holder is deemed a holder for value in respect to all 
parties who became such prior to that time. 

§ 6329. Lien on instruments. Where the holder has a lien on the instru
ment, arising either from contract or by implication of law, he is deemed a 
holder for value to the extent of his lien. 

§ 6330. Absence of consideration. Absence or failure of consideration
is matter of defense as against any person not a holder in due course ; and 
partial failure of consideration is a defense pro tanto whether the failure is 
an ascertained and liquidated amount or otherwise . 
. § 6331. Accommodation pa.rty. An accommodation party is one who has 

signed the instrument as maker, drawer, acceptor or indorser, without
receiving value therefor, and for the purpose of lending his name to some 
other person. Such a person is liable on the instrument to a holder for value, 
notwithstanding such holder at the time of taking the instrument knew him 
to be <;mly an accommodation party. 

§ 6332. Negotiation. An instrument is negotiated when it is transferred
from one person to another in such manner as to constitute the transferee 
the holder thereof. If payable to bearer it is negotiated by delivery ; if 
payable to order it is negotiated by the indorsement of the holder completed 
by delivery. 

§ 6333. Indorsements. The indorsement must be written on the instru
m�nt itself or upon a paper attached thereto. The signature of the in<lorser, 
without additional words is a sufficient indorsement. 
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§ 6334. Indoraement of entire instrument. The indorsement must be an
indorsement of the entire instrument. An indorsement, which purport8 to 
transfer to the indorsee a part only of the amount payable, or which purports 
to transfer the instrument to two or more indorsees severally, does not operate 
as a negotiation of the instrument. But where the instrument has been paid 
in part, it may be indorsed as to the residue. 

§ 6335. Special or blank indoraementa. An indorsement may be either
special or in blank ; and it may also be either restrictive or qualified, or 
conditional. 

§ 6336. Indoraement in blank. A special indorsement specifies the person
to whom, or to whose order, the instrument is to be payable : and the 
indorsement of such indorsee is necessary to the further negotiation of the 
instrument. An indorsement in blank specifies no indorsee, and an instrument 
so indorsed is payable to bearer, and may be negotiated by delivery. 

§ 6337. May convert blank indoraement. The holder may convert a blank
indorsement into a special indorsement by writing over the signature of the 
indorser in blank any contract consistent with the character of the indorse
ment. 

§ 6338. Restrictive indoraements. An indorsement is restrictive which
either: 

1. Prohibits the further negotiation of the instrument ; or,
2. Constitutes the indorsee the agent of the indorser ; or,
3. Vests the t itle in the indorsee in trust for or to the use of some other ·

person. But the mere absence of words implying power to negotiate does 
not make an indorsement restrictive. 

§ 6339. Rights of indoraee. A restrictive indorsement confers upon the
indorsee the right : 

1. To receive payment of the instrument.
2. To bring any action thereon that the indorser could bring.
3. To transfer his rights as such indorsee, where the form of the indorse

ment authorizes him to do so. 
But all subsequent indorsees acquire only the title of the first indorsee 

under the restrictive indorsement. 
§ 6340. Qualifted indoraement. A qualified indorsement constitutes the

indorser . a mere assignor of the title to the instrument. It may be made by 
adding to the indorser 's s ignature the words " without recourse" or any 
words of similar import. Such an indorsement does not impair the negotiable 
character of the instrument. 

§ 6341. Conditional indorsement. Where an indorsement is conditional,
a party required to pay the instrument may disregard the condition, and 
make payment to the indorsee or his transferee , whether the condition bas 
been fulfilled or not. But any person to whom an instrument so indorsed is 
negotiated, will hold the same, or the proceeds thereof, subject to the rights 
of the person indorsing conditionally. 

§ 6342. Payable to bearer. Where an instrument, payable to bearer, is
indorsed specially, it may nevertheless be further negotiated by delivery ;
but the person indorsing specially is liable as indorser to only such holders 
as make title through his indorsement. 

§ 6343. Payable to order. Where an instrument is payable to the order
of two or more payees or indorsees who are not partners, all must indorse, 
unless the one indorsing has authority to indorse for the others. 

§ 6344. Indorsed as cashier. Where an instrument is drawn or indorsed
to a person as " cashier " or other fiscal officer of a bank or corporation, it
is deemed prima facie to be payable to the bank or corporation of which be
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is such officer; and may be negotiated by either the indorsement of the bank 
or corporation or the indorsement of the officer. 

§ 6345. Misspelled names. Where the name of a payee or indorsee is
wrongly designated or misspelled, he may indorse the instrument as therein 
described, adding, if he thinks fit, his proper signature. 

§ 6346. Negative personal lia.bility. Where any person is under obligation
to indorse in a representative capacity, he may indorse in such terms as to 
negative personal liability. 

§ 6347. Indorsements after d&te of maturity. Except where an indorse
ment bears date after the maturity of the instrument, every negotiation is 
deemed prima facie to have been effected before the instrument was overdue. 

§ 6348. Presumption of indorsement. Except where the contrary appears
every indorsement is presumed prima facie to have been made at the place 
where the instrument is dated. 

§ 6349. Restrictive indorsement. An instrument negotiable in its origin
continues to be negotiable until it has been restrictively indorsed or dis
charged by payment or otherwise. 

§ 6350. Privilege of holder. The holder may at any time strike out any
indorsement which is not necessary to his title. The indorser whose indorse
ment is struck out, and all indorsers subsequent to him, are thereby relieved 
from liability on the instrument. 

§ 6351. Transfers without indorsement. Where the holder of an instru
ment payable to his order transfers it for value without indorsing it, the 
transfer vests in the trans£ eree such title as the transferer had therein, and 
the transferee acquires, in addition, the right to have the indorsement of the 
transferer. But for the purpose of determining whether the transferee is 
a holder in due course, the negotiation takes effect as of the time when the 
indorsement is actually made. 

§ 6352. May reissue instruments. When an instrument is negotiated back
to a prior party, such party may, subject to the provisions of this chapter, 
reissue and further negotiate the same. But he is not entitled to enforce pay
ment thereof against any intervening party to whom he was personally liable. 

§ 6353. Bolder of negotiable note may sue. The holder of a negotiable
instrument may sue thereon in bis own name ; and payment to him in due 
course discharges the instrument. 

§ 6354. Holder of instrument. Conditions. A holder in due course is a
holder who has taken the instrument under the following conditions : 

1. That it is complete and regular upon its face.
2. That he became the holder of it before it was overdue, and without

notice that it had been previously dishonored, if such was the fact. 
3. That he took it in good faith and for value.

. 4. That at the time it was negotiated to him he had no notice of any 
mfirmity in the instrument or defect in the title of the person negotiating it. 

§ 6355. Where instrument payable on demand. Where an instrument
payable on demand is negotiated an unreasonable length of time after its 
issue, the holder is not deemed a holder in due course. 

§ 6356. Where transferee receives notice. Where the transferee receives
notice of any infirmity in the instrument or defect in the title of the person 
negotiating the same before he has paid the full amount agreed to be paid 
therefor, he will be deemed a holder in due course only to the extent of the 
amount theretofore paid by him. 

§ 6357. Defective title, meaning of this chapter. The title of a person who
negotiates an instrument is defective within the meaning of this chapter when 
he obtained the instrument, or any signature thereto, by fraud, duress, or 
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force and fear, or other unlawful means, or for an illegal consideration, or 
when be negotiates it in breach of faith, or under such circumstances as 
amount to a fraud. 

§ 6358. Notice of inflrmity. To constitute notice of an infirmity in the 
instrument or defect in the title of the person negotiating the same, the 
person to whom it is negotiated must have had actual knowledge of the 
infirmity or defect or knowledge of such facts that his action in taking the 
instrument amounted to bad faith. 

§ 6359. Instruments free from defects. A holder in due course holds the 
instrument free from any defect of title of prior parties, and free from 
defenses available to prior parties among themselves, and may enforce pay• 
ment of the instrument for the full amount thereof against all parties liable 
�� 

§ 6360. Negotiable instruments subject to aa.me defenses. In the hands
of any bolder other than a holder in due course, a negotiable instrnment is 
subject to the same defenses as if it were non-negotiable. But a holder ,vho 
derives bis title through a holder in due course, and who is not himself a 
party to any fraud or illegality affecting the instrument, has all the rights 
of such former bolder in respect to all parties prior to the bolder. 

§ 6361. Prima facie holder. Every holder is deemed prima facie to be
a bolder in due course ; but when it is shown that the title of any person who 
has negotiated the instrument was defective, the burden is on the holder to 
prove that he or some other person under whom he claims acquired the title as 
a holder in due course. But the last mentioned rule does not apply in favor 
of a party who became bound on the instrument prior to the acquisition of 
such defective title. 

§ 6362. Maker of negotiable instruments. The maker of a negotiable
instrument by making it engages that he will pay it according  to its tenor : 
and admits the existence of the payee and his then capacity to indorse, 

§ 6363. Drawer may limit his liability. The drawer by drawing the  instru
ment admits the existence of the payee and his then capacity to indorse ; a?d 
engages that on due presentation the instrument will be accepted and paid, 
or both, according to its tenor, and that if it be dishonored, and the necessary 
proceedings on dishonor be duly taken, he will pay the amount thereof to
the holder, or to any subsequent indorser who may be compelled to pay it. 
But the drawer may insert in the instrument an ex.press stipulation neg&· 
tiving or limiting his own liability to the holder. 

§ 6364. Admissions of acceptor. The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance ;  and 
admits : 

1. The existence of the drawer, the genuineness of his signature, and his
capacity and authority to draw the instrume nt ; and, 

2. The existence of the payee and his then capacity to indorse.
§ 6365. Effect of signature upon an instrument. A person placing his 

signature upon an instrument otherwise than as maker, drawer or acceptor
is deemed to be an indorser, unless he clearly indicates by appropriate words 
his intention to be bound in some other capacity. 

§ 6366. Liability of indorser. When a person, not otherwise a party t:o
an instrument, places thereon his signature in blank before delivery, he 1s
liable as indorser 'in accordance with the following rules : 

1. If the instrument is payable to the order of a third person, he is liable
to the payee and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer or
is payable to bearer, he is liable to all parties subsequent to the maker or
drawer. 
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3. If he signs for the accommodation of the payee, he is liable to all
parties subsequent to the payee .  

§ 6367. QU&lifted indorsement, w&ITanta. Every person negotiating an
instrument by delivery or by a qualified indorsement, warrants : 

1. That the instrument is genuine and in all respects what it purports
to be. 

2. That he has good title to it.
3. That all prior parties had capacity to contract.
4. That he has no knowledge of any fact which would impair the validity

of the instrument or render it valueless. 
But when the negotiation is by delivery only, the warranty extends in 

favor of no holder other than the immediate transferee. The provisions of 
subdivision 3 of this section do not apply to persons negotiating public or 
corporate securities, other than bills and notes. 

§ 6368. Indorsers without qualiftc&tions. Every indorser who indorses
without qualification, warrants to all subsequent holders in due course : 

1. The matters and things mentioned in subdivisions 1, 2 and 3 of the
next preceding section ; and, 

2. That the instrument is at the time of his indorsement valid and sub
sisting. 

And, in addition, he engages that on due presentment, it shall be accepted 
or paid, or both, as the case may be, according to its tenor, and that if it 
be dishonored and the necessary proceedings on dishonor be duly taken, he 
will pay the amount thereof to the holder, or to any subsequent indorser who 
may be compelled to pay it. 

§ 6369. All the liabilities incurred in certain caaes. Where a person places
his indorsement on an instrument negotiable by delivery he incurs all the 
liabilities of an indorser. 

§ 6370. Joint payees. As respects one another, indorsers are liable prima
facie in the order in which they indorse ; but evidence is admissible to show 
that as between or among themselves they have agreed otherwise. Joint 
payees or joint indorsees who indorse are deemed to indorse jointly and 
severally. 

§ 6371. Negotiation by agent. Where a broker or other agent negotiates
an instrument without indorsement, he incurs all the liabilities prescribed by 
section 6367, unless he discloses the name of his principal, and the fact that 
he is acting only as agent. 

§ 6372. Presentation for payment. Presentation for payment is not
necessary in order to charge the person primarily liable on the instrument ; 
but if the instrument is, by its terms, payable at a special place, and he is 
able and willing to pay it there at maturity, such ability and willingness are 
equivalent to a tender of payment upon his part. But except as herein other
wise provided , presentment for payment is necessary in order to charge the 
drawer and indorsers. 

§ 8373. Where payable on demand. Where the instrument is not payable
on demand, presentment must be made on the day it falls due. Where it is 
payable on demand, pretientment must be made within a reasonable time 
nfter its issue, except that in the case of a bill of exchange, presentment for 
payment will be sufficient if made within a reasonable time after the last 
negotiation thereof. 

§ 6374. Presentment, bow made. Presentment for payment, to be
sufficient, must be made : 

1. By the holder, or by some person authorized to receive payment on
his behalf. 
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2. At a reasonable hour on a business day.
3. At a proper place as herein defined.

N egotiabl� Instn.inients. 

4. To the person primarily liable on the instrument, or if he is P.bsent
or inaccessible, to any person found at the place where the presentment is 
made. 

§ 6375. Payment at proper place. Presentment for payment is made al
the proper place : 

1. Where a place of payment is specified in the instrument and it is
there presented. 

2. Where no place of payment is specified but the address of the person
to make payment is given in the instrument and it is there presented. 

3. Where no place of payment is specified and no address is given and
the instrument is presented at the usual place of business or residence of 
the person to make payment. 

4. In any other case if presented to the person to make payment wherever
he can be found, or if presented at his last known place of business or 
residence. 

§ 6376. Instrument must be exhibited. The instrument must be exhibited
to the person from whom payment is demanded, and when it is paid must be 
delivered up to the party paying it. 

§ 6377. Instrument payable at bank. Where the instrument is payable
at a bank, presentment for payment must be made during banking hours, 
unless the person to make payment has no funds there to meet it at any 
time during the day, in which case presentment at any hour before the 
bank is closed on that day is sufficient. 

§ 6378. Where person primarily liable. Where the person primarily liable
on the instrument is dead, and no place of payment is specified, presentment 
for payment must be made to his personal representative if such there be, 
and if with the exercise of reasonable diligence, he can be found. 

§ 6379. Liability as partners. Where the persons primarily liable on
the instrument are liable as partners, and no place of payment is specified, 
presentment for payment may be made to any one of them, even though 
there has been a dissolution of the firm. 

§ 6380. Liability of persons not partners. Where there are several
persons, not partners, primarily liable on the instrument, and no place of 
payment is specified, presentment must be made to them all. 

§ 6381. When presentment for payment not required. Presentment for
payment is not required in order to charge the drawer where he has no 
right to expect or require that the drawee or acceptor will pay the instrument. 

§ 6382. Charge of indorser. Presentment for payment is not required
in order to charge an indorser where the instrument was made or accepted 
for his accommodation, and he has no reason to expect that the instrument 
will be paid if presented. 

§ 6383. Delay in presentment, when excused. Delay in making present
ment for payment is excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to his default, misconduct 
or negligence. When the cause of delay ceases to operate, presentment must 
be made with reasonable diligence. 

§ 6384. Presentment, when dispensed with. Presentment for payment is
dispensed with : 

1. Where after the exercise of reasonable diligence presentment as
required by this chapter cannot be made. 

2. Where the drawee is a fictitious person.
3. By waiver of presentment express or implied.
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§ 6385. When instrument is dishonored. The instrument is dishonored
by non-payment when : 

1. It is duly presented for payment and payment is refused or cannot
be obtained ; or, 

2. Presentment is excused and the instrument is overdue and unpaid.
§ 6386. Dishonored by non-payment. Subject to the provisions of this

chapter, when the instrument is dishonored by non-payment, an immediate 
right of recourse to all parties secondarily liable thereon, accrues to the bolder. 

§ 6387. Negotiable instrument payable at time fixed. Every negotiable
instrument is payable at the time fixed therein without grace. When the 
day of maturity falls upon Sunday, or a holiday, the instrument is payable 
on the next succeeding business day. Instruments falling due on Saturday 
are to be presented for payment on the next succeeding business day, except 
that instruments payable on demand may, at the option of the holder, be 
presented for payment before twelve o 'clock noon on Saturday when that 
entire day is not a holiday. 

§ 6388. Payable after date. Where the instrument is payable at a fixed
period after date, after sight or after the happening of a specified event, 
the time of payment is determined by excluding the day from which the 
time is to begin to run, and by including the date of payment. 

§ 6389. Instrument payable at bank. Where the instrument is made
payable at a bank it is equivalent to an order to the bank to pay the same 
for the account of the principal debtor thereon. 

§ 6390. Payment after maturity. Payment is made in due course when
it is made at or after the maturity of the instrument to the holder thereof 
in good faith and without notice that his title is defective. 

§ 6391. Notice of dishonor. Except as herein otherwise provided, when
a negotiable instrument has been dishonored by non-acceptance or non• 
payment, notice of dishonor must be given to the drawer and to each indorser 
and any drawer or indorser to whom such notice is not given is discharged. 

§ 6392. Notice by holder. The notice may be given by or on behalf of
the bolder, or by or on behalf of any party to the instrument who might 
be compelled to pay it to the holder, and who upon taking it up would have 
a right to reimbursement from the party to whom the notice is given. 

§ 6393. Notice by agent. Notice of dishonor may be given by an agent
either in his own name or in the name of any party entitled to give notice, 
whether that party be his principal or not. 

§ 6394. Notice on behalf of holder. Where notice is given by or on
behalf of the holder, it inures for the benefit of all subsequent holders and 
all prior parties who have a right of recourse against the party to whom it 
is given. 

§ 6395. In behalf of party, in certain cases. Where notice is given by or
on behalf of a party entitled to give notice, it inures for the benefit of the 
holder and all parties subsequent to the party to whom notice is given. 

§ 6396. In case of dishonored instrument. Where the instrument has
been dishonored in the hands of an agent, he may either himself give notice 
to the parties l iable thereon, or be may give notice to his principal. If he 
give notice to his principal, he must do so within the same time as if he 
were the holder, and the principal upon the receipt of such notice has himself 
the same time for giving notice as if the agent had been an independent 
holder . 
. § 6397. Misdescription does not vitiate. A written notice need not he 

signed and an insufficient written notice may be supplemented and val idated 
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by verbal communication. A misdescription of the instrument does not vitiate 
the notice unless the party to whom the notice is given is in fact misled 
thereby. 

§ 6398. Written or oral notice. The notice may be in writing or merely
oral and may be given in any terms which sufficiently identify the instrument, 
and indicate that it has been dishonored by non-acceptance or non-payment. 
It may in all cases be given by delivering it personally or through the mails. 

§ 6399. Notice of dishonor, to whom given. Notice of dishonor may be
given either to the party himself or to his agent in that behalf. 

§ 6400. Notice to personal representative. When any party is dead, and
his death is known to the party giving notice, the notice must be given to a 
personal representative, if there be one, and if with reasonable diligence, 
he can be found. If there be no personal representative, notice may be sent 
to the last residence or last place of business of the deceased. 

§ 6401. In case of partners. Where the parties to be notified are partners
notice to any one partner is notice to the firm even though there has been 
a dissolution. 

§ 6402. Joint pa.rties. Notice to joint parties who are not partners must
be given to each of them, unless one of them has authority to receive such 
notice for the others. 

§ 6403. Bankruptcy or insolvency. Where a party has been adjudged
a bankrupt or an insolvent, or has made an assignment for the benefit of 
creditors, notice may be given either to the party himself or to his trustee 
or assignee. 

§ 6404. Notice as soon as instrument is dishonored. Notice may be given
as soon as the instrument is dishonored ; and unless delay is excused as 
hereinafter provided, must be given within the times fixed by this chapter. 

§ 6405. When notice must be given. Where the person giving and the
person to receive notice reside in the same place, notice must be given within 
the following times : 

1. If given at the place of business of the person to receive notice, it
must be given · before the close of business hours on the day following. 

2. If given at his residence, it must be given before the usual hours of
rest on the day following. 

3. If sent by mail, it must be deposited in the post office in time to reach
him in usual course on the day following. 

§ 6406. How notice given. Where the person giving and the person to
receive notice reside in different places, the notice must be given within the 
following times : 

1. If sent by mail, it must be deposited in the post office in time to go
by mail the day following the day of dishonor, or if there be no mail at a 
cpnvenient hour on that day, by the next mail thereafter. 

2. If given otherwise than through the post office, then within the time
that notice would have been received in due course of mail, if it had been 
deposited in the post office within the time prescribed in the last subdivision. 

§ 6407. How notice of dishonor given. Where notice of dishonor is duly
addressed and deposited in the post office, the sender is deemed to have given 
due notice, notwithstanding any miscarriage in the mails. 

§ 6408. Notice in post office. Notice is deemed to have been deposited in
the post office when deposited in any branch post office or in any letter box 
under the control of the post office department. 

§ 6409. Notice to antecedent parties. Where a party receives notice of
dishonor, he has, after the receipt of such notice, the same time for giving 
notice to antecedent parties that the holder has after the dishonor. 

§ 6410. Notice must be sent to proper address. Where a party has added
an address to his signature, notice of dishonor must be sent to that address ; 
but if he has not given such address, then the notice must be sent as follows : 
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1. Either to the post office nearest to his place of residence ,  or to the
post office where he is accustomed to receive his letters ; or, 

2. If he live in one place, and have his place of business in another, notice
may be sent to either place ; or, 

3. If he is sojourning in another place, notice may be sent to the place
where he is so sojourning. 

But where the notice is actually received by the party within the time 
specified in this chapter, it will be sufficient, though not sent in accordance 
with the requirements of this section. 

§ 6411. Notice of dishonor may be waived. Notice of dishonor may be
waived, either before the time of giving notice has arrived, or after the 
omission to give due notice ,  and the waiver may be express or implied. 

§ 6412. Waiver binding. Where the waiver is embodied in the instrument
itself, it is binding upon all parties ; but where it is written above the signature 
of an indorser, it binds him only. 

§ 6413. Definition of "waiver. " A waiver of protest, whether in the
case of a foreign bill of exchange or other negotiable instrument, is deemed 
to be a waiver not only of a formal protest, but also of presentment and 
notice of dishonor. 

§ 6414. Notice of dishonor, when dispensed with. Notice of dishonor is
dispensed with when after the exercise of reasonable diligence ,  it cannot be 
given to or does not reach the parties sought to be charged. 

§ 6415. Delay in giving notice. Delay in giving notice of dishonor is
excused when the delay is caused by circumstances beyond the control of 
the holder and not imputable to his default, misconduct or negligence. When 
the cause of delay ceases to operate, notice must be given with reasonable 
diligence. 

§ 6416. When notice not required. Notice of dishonor is not required
to be given to the drawer in either of the following cases : 

1. Where the drawer and drawee are the same person.
2. Where the drawee is a fictitious person or a person not having capacity

to contract. 
3 . Where the drawer is the person to whom the instrument is presented

for payment. 
4. Where the drawer has no right to expect or require that the drawee

or acceptor will honor the instrument. 
5. Where the drawer has countermanded payment.
§ 6417. Notice not required to be given an indorser in certain cases.

Notice of dishonor is not required to be given to an indorser in either of 
the following cases : 

1. Where the drawee is a fictitious person or a person not having capacity
to contract, and the indorser was aware of the fact at the time he indorsed 
the instrument. 

2. Where the indorser is the person to whom the instrument is presented
for payment. 

3. Where the instrument was made or accepted for his accommodation .
§ 6418. Non-acceptance. Where due notice of dishonor by non-accept

ance has been given, notice of a subsequent dishonor by non-payment is not 
necessary, unless in the meantime the instrument has been accepted. 

§ 6419. In case of omission. An omission to give notice of dishonor by
non-acceptance does not prejudice the rights of a holder in due course subse
quent to the omission. 

§ 6420. Protested for non-acceptance. Where any negotiable instrument
has been dishonored it may be protested for non-acceptance or non-payment 
as the case may be ; but protest is not required, except in the case of foreign 
bills of exchange. 
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§ 6421. When negotiable discb.&rged. A negotiable instrument is dis
charged : 

1. By payment in due course by or on behalf of the prineipal debtor.
2. By payment in due course by the party accommodated, wheN the

instrument is made or aecepted for accommodation. 
3. By the intentional cancellation thereof by the holder. 
4. By any other act which will discharge a simple contract for the payment 

of money. 
5. When the principal debtor becomes the holder of the instrument at

or after maturity in his own right. 
§ 6422. Discharged, secondarily. A person secondarily liable on the

instrument is discharged : 
1. By any act which discharges the instrument.
2. By the intentional cancellation of his signature by the holder.
3. By the discharge of a prior party.
4. By a valid tender of payment made by a prior party.
5. By a release of the principal debtor, unless the holder's right of

recourse against the party secondarily liable is expressly reserved. 
6. By any agreement binding upon the holder to extend the time of

payment, or to postpone the holder 's right to enforce the instrument, unless 
made with the assent of the party secondarily liable, or unless the right of 
recourse against such party is expressly reserved. 

§ 6423. Secondarily li&ble. Where the instrument is paid by a party
secondarily liable thereon, it is not discharged ; but the party so paying it 
is remitted to his former rights as regards all prior parties, and he may 
strike out his own and all subsequent indorsements, and again negotiate 
the instrument, except : 

1. Where it is payable to the order of a third person, and has been paid
by the drawer ; and, 

2. Where it was made or accepted for accommodation, and has been paid
by the party accommodated. 

§ 6424. Holder may renounce his rights. The holder may expressly
renounce bis rights against any party to the instrument, before, at or after 
its maturity. .An absolute and unconditional renunciation of his rights 
against the principal debtor made at or after the maturity of the instrument 
discharges the instrument. But a renunciation does not affect the rights of 
a holder in due course without notice. A renunciation must be in writing, 
unless the instrument is delivered up to the person primarily liable thereon. 

§ 6425. Cancellation. A cancellation made unintentionally, or under a
mistake, or without the authority of the holder, is inoperative ; but where 
an instrument or any signature thereon appears to have been cancelled the 
burden of proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake or without authority. 

§ 6426. Negotiable instruments, when altered. Where a negotiable instrn·
ment is materiaJly altered without the assent of all parties liable thereon, 
it is avoided, except as against a party who has himself made, authorized or 
assented to the alteration and subsequent indorsers. But when an instrument
bas been materially altered and is in the hands of a holder in due course, not 
a party to the alteration, he may enforce payment thereof according to its 
original tenor. 

§ 6427. Alterations or ch&nges. Any alteration which changes :
1. The date . .
2. The sum payable, either for principal or interest.
3. The time or place of payment.
4. The number or the relations of the parties.
5. The medium or currency in which payment is to be made. 
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Or which adds a place of payment where no place of payment is specified, 
or any other change or addition which alters the effect of the instrument in 
any respect, is a material alteration. 

§ 6428. Bill of exchange. Form and interpretation. A bill of exchange
is an unconditional order in writing addressed by one person to another, 
signed by the person giving it, requiring the person to whom it is addressed 
to pay on demand or at a fixed or determinable future time a sum certain 
in money to order or to bearer. 

§ 6429. Does not operate as an assignment. A bill of itself does not
operate as an assignment of the funds in the hands of the drawee available 
for the payment thereof · and the drawee is not liable on the bill unless and 
until he accepts the same. 

§ 6430. Joint drawees. A bill may be addressed to two or more drawees
jointly, whether they are partners or not ; but not to two or more drawees 
in the alternative or in succession. 

§ 6431. Inland or exchange bill. An inland bill of exchange is a bill
which is, or on its face purports to be both drawn and payable within this 
state. Any other bill is a foreign bill. Unless the contrary appears on the 
face of the bill, the holder may treat it as an inland bill. 

§ 6432. Drawer and drawee. Where in a bill drawer and drawee are
the same person, or where the drawee is a fictitious person, or a person not 
having capacity to contract, the holder may treat the instrument, at his 
option, either as a bill of exchange or a promissory note. 

§ 6433. Referee in case of need. The drawer of a bill and any indorser
may insert thereon the name of a person to whom the holder may resort in 
case of need, that is to say, in case the bill is dishonored by non-acceptance 
or non-payment. Such person is called the referee in case of need. It is in 
the option of the holder to resort to the referee in case of need or not as he • 
may see fit. 

§ 6434. Acceptance of a bill. The acceptance of a bill is the signification
by the drawee of his assent to the order of the drawer. The acceptance must 
be in writing and signed by the drawee. It must not express that the drawee 
will perform his promise by any other means than the payment of money. 

§ 6435. Bolder of a bill. The holder of a bill presenting the same for
acceptance may require that the acceptance be written on the bill and if 
such request is refused, may treat the bill as dishonored. 

§ 6436. Acceptor not necessarily bound. Where an acceptance is written
on a paper other than the bill itself, it does not bind the acceptor except fa 
favor of a person to whom it is shown and who, on the faith thereof, receives 
the bill for value. 

§ 6437. Unconditional promise. An unconditional promise in writing  to
accept a bill before it is drawn is deemed an actual acceptance in favor 
of every person who, upon the faith thereof, receives the bill for value. 

§ 6438. Drawee allowed twenty-four hours. The drawee is allowed
twenty-four hours after presentment in which to decide whether or not he 
will accept the bill ; but the acceptance if g iven dates as of the day of 
presentation. 

§ 6439. When drawee destroys bill. Where a drawee to whom a bill is
delivered for acceptance destroys the same, or refuses within twenty-four 
hours after such delivery, or within such other period as the holder may allow, 
to return the bill accepted or non-accepted to the holder, he will be deemed 
to have accepted the same. 

§ 6440. May be accepted before being signed. A bill may be accepted
before it has been signed by the drawer, or while otherw ise incomplete, or 
when it is overdue, or after it has been dishonored by a previous refusal to 
accept, or by non-payment. But when a bill payable after sight is dishonored 
by non-acceptance and the drawee subsequently accepts it, the holder, in the 
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absence of any different agreement, is entitled to have the bill accepted as 
of the date of the first presentment. 

§ 6441. Acceptance, general or qua.lifted. An acceptance is either general
or qualified. A general acceptance assents without qualification to the order 
of the drawer. A qualified acceptance in express terms varies the effect of 
the bill as drawn. 

§ 6442. General acceptance. An acceptance to pay at a particular plaee
is a general acceptance unless it expressly states that the bill is to be paid 
there only and not elsewhere. 

§ 6443. Qualifted acceptance. An acceptance is qualified which is :
1 .  Conditional, that is to say, which makes payment by the acceptor

dependent on the fulfillment of a condition therein stated. 
2. Partial, that is to say, an acceptance to pay part only of the amount

for which the bill is drawn. 
3. Local, that is to say, an acceptance to pay only at a particular place.
4. Qualified as to time.
5. The acceptance of some one or more of the drawees, but not of all.
§ 6444. Bolder may refuse qua.lifted acceptance. The holder may refuse

to take a qualified acceptance, and if he does not obtain an unqualified 
acceptance, he may treat the bill as dishonored by non-acceptance. Where 
a qualified acceptance is taken, the drawer and indorsers are discharged 
from liability on the bill, unless they have expressedly or impliedly authorized 
the holder to take a qualified acceptance, or subsequently assent thereto. 
When the drawer or an indorser receives notice of a qualified acceptance, 
he must within a reasonable time express his dissent to the holder, or he will 
be deemed to have assented thereto. 

§ 6445. Acceptance, where made. Presentment for acceptance must be
made: 

1. Where the bill is payable after sight, or in any other case where
presentment for acceptance is necessary in order to fix the maturity of the 
instrument ; or, 

2. Where the bill expressly stipulates that it shall be presented for accept
ance; or, 

3. Where the bill is drawn payable elsewhere than at the residence or
place of business of the drawee. 

In no other case is presentment for acceptance necessary in order to render 
any party to the bill liable . 

• § 6446. Bolder must accept or negotiate. Except as herein otherwise
provided, the holder of a bill which is required by the next preceding section 
to be presented for acceptance must either present it for acceptance or 
negotiate it within a reasonable time. If be fail to do so, the drawer and all 
indorsers are discharged. 

§ 6447. Presentment must be made at reasonable hour. Presentment for
acceptance must be made by or on behalf of the bolder at a reasonable hour, 
on a business day and before the bill is overdue, to the drawee or some person 
authorized to accept or refuse acceptance on his behalf ; and: 

1. Where a bill is addressed to two or more drawees who are not partners,
presentment must be made to them all, unless one has authority to accept or 
refuse acceptance for all, in which case presentment may be made to him only. 

2. Where the drawee is dead, presentment may be made to his personal 
representative. 

3. Where the drawee bas been adjudged a bankrupt or an insolvent or
has made an assignment for the benefit of creditors, presentment may be 
made to him or to bis trustee or assignee. 

§ 6448. Bills may be presented any day except holidays. A bill may be
presented for acceptance on any day on which negotiable instruments may
be presented for payment under the provisions of sections 6374 and 6387.

1020 



Negotiable Instruments. CIVIL CODE. § § 6449-6458

When Saturday is not otherwise a holiday presentment for acceptance may 
be made before twelve o 'clock noon on that day. 

§ 6449. Payments, when excused. Where the holder of a bill drawn
payable elsewhere than at the place of business or the residence of the drawee 
has not time with the exercise of reasonable diligence to present the bill for 
acceptance before presenting it for payment on the day that it falls due, 
the delay caused by presenting the bill for acceptance before presenting it 
for payment is excused and does not discharge the drawers and indorsers. 

§ 6450. Dishonored by non-acceptance. Presentment for acceptance is
excused and a bill may be treated as dishonored by non-acceptance, in either 
of the following cases : 

1. Where the drawee is dead, or has absconded, or is a fictitious person or
a person not having capacity to contract by bill. 

2. Where after the exercise of reasonable diligence, presentment cannot
be made. 

3. Where although presentment has been irregular, acceptance has been
refused on some other ground. 

§ 6451. When dishonored. A bill is dishonored by non-acceptance :
1. When it is duly presented for acceptance and such an acceptance as

is prescribed by this chapter is refused or cannot be obtained ; or, 
2. When presentment for acceptance is excused and the bill is not accepted.
§ 6452. When bill is not accepted. Where a bill is duly presented for

acceptance and is not accepted within the prescribed time, the person pre
senting it must treat the bill as dishonored by non-acceptance or he loses 
the right of recourse against the drawer and indorsers. 

§ 6453. Right of recourse. When a bill is dishonored by non-acceptance,
an immediate right of recourse against the drawers and indorsers accrues 
to the holder and no presentment for payment is necessary. 

§ 6454. Protest for non-payment. Where a foreign bill appearing on
its face to be such is dishonored by non-acceptance, it must be duly protested 
for non-acceptance, and where such a bill which has not previously been 
dishonored by non-acceptance is dishonored by non-payment, it must be duly 
protested for non-payment. If it is not so protested, the drawer and indorsers 
are discharged. Where a bill does not appear on its face to be a foreign bill, 
protest thereof in case of dishonor is unnecessary. 

§ 6455. Protest must be attached to bill. The protest must be annexed
to the bill, or must contain a copy thereof, and must be under the hand and 
seal of the notary making it and must specify : 

1. The time and place of presentment.
2. The fact that presentment was made and the manner thereof.
3. The cause or reason for protesting the bill.
4. The demand made and the answer given, if any, or the fact that the

drawee or acceptor could not be found. 
§ 6456. Protest, how made. Protest may be made by :
1. A notary public ; or,
2. By any respectable resident of the place where the bill is dishonored,

in the presence of two or more credible witnesses. 
§ 6457. Protest must be made on day of dishonor. When a bill is protested,

such protest must be made on the day of its dishonor, unless delay is excused 
as herein provided. When a bill has been duly noted, the protest may be 
subsequently extended as of the date of the noting. 

§ 6458. At place where dishonored. A bill must be protested at the place
where it is dishonored, except that when a bill drawn payable at the place 
of business or residence of some person other that the drawee, has been 
dishonored by non-acceptance, it must be protested for non-payment at the 
place where it is expressed to be payable, and no further presentment for 
payment to, or demand on, the drawee is necessary. 
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§ 6459. Protest for non-payment. A bill which has been protested fot
non-acceptance may be subsequently protested for non-payment. 

§ 6460. Acceptor, in case he is a bankrupt. Where the acceptor has been
adjudged a bankrupt or an insolvent or has made an assignment for the 
benefit of creditors, before the bill matures, the holder may cause the bill 
to be protested for better security against the drawer and indorsers. 

§ 6461. When protest dispensed with. Protest is dispensed with by any 
circumstances which would dispense with notice of dishonor. Delay in 
noting or protesting is excused when delay is caused by circumstances 
beyond the control of the holder and not imputable to his default, misconduct 
or negligence. When the cause of delay ceases to operate, the bill must be 
noted or protested with reasonable diligence. 

§ 6462. Bills lost or destroyed. Where a bill is lost or destroyed or is
wrongly detained from the person entitled to hold it, protest may be made 
on a copy or written particulars thereof. 

§ 6463. Acceptance for honor. Where a bill of exchange has been pro
tested for dishonor by non-acceptance or protested for better security and is 
not overdue, any person not being a party already liable thereon, may, with 
the consent of the holder, intervene and accept the bill supra protest for the 
honor of any party liable thereon or for the honor of the person for whose 
account the bill is drawn. The acceptance for honor may be for part only of 
the sum for which the bill is drawn ; and where there bas been an acceptance 
for honor for one party, there may be a further acceptance by a different 
person for the honor of another party. 

§ 6464. Must be in writing. An acceptance for honor supra protest must
be in writing and indicate that it is an acceptance for honor, and must be 
signed by the acceptor for honor. 

§ 6465. Acceptance, when deemed for the honor of the drawer. w_hei:e
an acceptance for honor does not expressly state for whose honor 1t IS 
made, it is deemed to be an acceptance for the honor of the drawer. 

§ 6466. Acceptor, when liable to the holder. The acceptor for honor is
liable to the holder and to all parties to the bill subsequent to the party fot 
whose honor he has accepted. 

§ 6467. What the acceptor for honor engages to do. The acceptor for
honor by such acceptance engages that he will on due presentment pay the 
bill according to the terms of his acceptance, provided, it shall not have been
paid by the drawee, and provided also, that it shall have been duly presented 
for payment and protested for non-payment and notice of dishonor given to 
hla 

§ 6468. Bill payable after sight. Where a bill payable after sight IS
accepted for honor, its maturity is calculated from the date of the noting 
for non-acceptance and not from the date of the acceptance for honor. 

§ 6469. Dishonored bill, when accepted for honor. Where a dishonored
bill has been accepted for honor supra protest or contains a reference in ease
of need, it must be protested for non-payment before it is presented for
payment to the acceptor for honor or referee in case of need.

§ 6470. Presentment for payment, how made. Presentment for payment
to the acceptor for honor must be made as follows : 

1. If it is to be presented in the place where the protest for non-paym�nt
was made, it must be presented not later than the day following its matun�.

2. If it is to be presented in some other place than the place where. it
was protested, then it must be forwarded within the time specified in section
6406• } • a1"ft,. • 6383§ 6471. De ay m mUOAUOfS presentment. The provisons of section 
apply where there is delay in making presentment to the acceptor for honor
or referee in case of need. 
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§ 6472. When protested for non-payment. When the bill is dishonored
by the acceptor for honor it must be protested for non-payment by him. 

§ 6473. Payment for honor. Where a bill has been protested for non
payment, any person may intervene and pay it supra protest for the honor of 
any person liable thereon or for the honor of the person for whose account 
it was drawn. 

§ 6474. Notarial act of honor. The payment for honor supra protest in 
order to operate as such and not as a mere voluntary payment must be 
attested by a notarial act of honor which may be appended to the protest or 
form an extension to it. 

§ 6475. Founded on a declaration. The notarial act of honor must be
founded on a declaration made by the payee for honor or by his agent in 
that behalf declaring his intention to pay the bill for honor and for whose 
honor he pays. 

§ 6476. In case two or more persons offer to pay a bill. Where two or
more persons offer to pay a bill for the honor of different parties, the person 
whose payment will discharge most parties to the bill is to be given the 
preference. 

§ 6477. Where a bill has been pa.id for honor. Where a bill has been paid
for honor all parties subsequent to the party for whose honor it is paid are 
discharged, but the payer for honor is subrogated for, and succeeds to, both 
the rights and duties of the bolder as regards the party for whose honor 
he pays and all parties liable to the latter. 

§ 6478. Where holder refuses to receive payment. Where the holder of
a bill refuses to receive payment supra protest, he loses his right of recourse 
against any party who would have been discharged by such payment. 

§ 6479. Rights of payer for honor. The payer for honor on paying to
the holder the amount of the bill and the notarial expenses incidental to its 
dishonor, is entitled to receive both the bill itself and the protest. 

§ 6480. Bills drawn in sets. Where a bill is drawn in a set, each part
of the set being numbered and containing a reference to the other parts, the 
whole of the parts constitute one bill. 

§ 6481. Two or more parts of set. Where two or more part� of a set
are negotiated to different holders in due course, the holder whose title first 
accrues · is as between such holders the true owner of the bill. But nothing 
in this section affects the rights of a person who in due course accepts or 
pays the part first presented to him. 

§ 6482. Two or more parts indorsed. Where the holder of a set indorses
two or more parts to different persons he is liable on every such part, and 
every indorser subsequent to him is liable on the part he has himself indorsed, 
as if such parts were separate bills. 

§ 6483. Accepta.nce may be written. The acceptance may be written on
any part and it must be written on one part only. If the drawee accepts 
more than one part, and such accepted parts are negotiated to different 
holders in due course, he is liable on every such part as if it were a separate 
bill. 

§ 6484. Acceptor liable to holder, when. When the accep_tor of a bill
drawn in a set pays it without requiring the part bearing his acceptance to 
be delivered up to him, and that part at maturity is outstanding in the 
hands of a holder in due course , he is liable to the holder thereon. 

§ 6485. When the whole bill is discharged. Except as herein otherwise
provided where any one part of a bill drawn in a set is discharged by pay
ment or otherwise the whole bill is discharged. 

§ 6486. Negotiable promissory note. A negotiable promissory note within
the meaning of this chapter is an unconditional promise in writing made by one 
person to another signed by the maker engaging to pay on demand or at a 
fixed or determinable future time, a sum certain in money to order or to 
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bearer. Where a note is drawn to the maker 's own order, it is not complete 
until indorsed by him. 

§ 6487. A check defined. A check is a bill of exchange drawn on a bank
payable on demand. Except as herein otherwise provided, the provisions of 
this chapter applicable to a bill of exchange payable on demand apply to a 
check. 

§ 6488. Check must be presented within reasonable time. A check must
be presented for payment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon to the extent of the loss 
caused by the delay. 

§ 6489. Certified checks. Where a check is certified by the bank on
which it is drawn, the certification is equivalent to an acceptance. 

§ 6490. Drawer, when not liable. Where the holder of a check procures
it to be accepted or certified the drawer and all indorsers are discharged from 
liability thereon. 

§ 6491. Check does not operate as an assignment. A check of itself does
not operate as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check. 

§ 6492. Negotiable instruments law. This chapter shall be known as the
Negotiable Instruments Law. 

§ 6493. Definitions of terms. In this chapter, unless the context otherwise
reqnires : 

" Acceptance " means an acceptance completed by delivery or notification .  
' ' Action ' '  includes counter-claim and set-off. 
" Bank " includes any person or association of persons carrying on the 

business of banking, whether incorporated or not. 
" Bearer"  means the person in possession of a bill or note which is payable 

to bearer. 
" Bill " means bill of exchange, and " note " means negotiable promissory 

note. 
" Delivery " means the transfer of possession, actual or constructive, from 

one person to another. 
" Holder " means the payee or indorsee of a bill or note, who is in posses-

sion of it, or the bearer thereof. 
" Indorsement " means an indorsement completed by delivery. 
' ' Instrument ' '  means negotiable instrument. 
" Issue " means the first delivery of the instrument, complete in form to 

a person who takes it as a holder. 
" Person " includes a body of persons, whether incorporated or not. 
" Value " means valuable consideration. 
" Written " includes printed, and " writing " includes print. 
§ 6494. Person primarily liable on instrument. The person " primarily"

liable on an instrument i s  the person who by the terms of the instrument is 
absolutely required to pay the same. All other parties are " secondarily " 
liable .  

§ 6495. ' ' Reasonable ' '  and ' ' unreasonable ' '  time. In determining what
is a " reasonable time " or an " unreasonable t ime " regard is to be had to the 
nature of the instrument, the usage of trade or business ( if any) with respect 
to such ini;truments, and the facts of the particular case. 

§ 6496. Sundays or holidays. Where the day, or the last day, for doing
any act herein required or permitted to be done falls on Sunday or a holiday, 
the act may be done on the next succeeding secular or business day. 

§ 6497. When provisions of chapter apply. The provisions of this chapter
do not apply to negotiable instruments made and delivered prior to the 
taking effect hereof. 
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§ 6498. Rules of the law merchant govern. In any case not provided for
in this chapter the rules of the law merchant shall govern. 

Note:-Chapter 88, civil code, revised codes of 1800, the old law relating to 
Negotiable Instruments, was repealed by chapter 138, laws of 1905, with the 
proviso "that all actions that are now pending under the provisions of said 
chapter shall in no manner be affected by this repeal." This chapter, 90 (chapter 
100 of civil code, revtsed codes of 1899), takes the place of said chapter 88. 

CHAPTER 91. 
BILLS OF EXCHANGE. 

ARTICI,E 1.-FORM AND INTERPRETATION OF A BILL. 

§ 6499. Defined. A bill of exchange is an instrument, negotiable in form,
by which one, who is called the drawer, requests another called the drawee 
to pay a specified sum of money. [Civ. C. 1877, § 1882; R. C. 1899, § 4914.J 

§ 6500. Additional drawee. A bill of exchange may give the name of
any person in addition to the drawee to be resorted to in case of need. [Civ. 
C. 1877, § 1883; R. C. 1899, § 4915.J

§ 6501. Drawn in parts. A bill of exchange may be drawn in any number
of parts, each part stating the existence of the others and all forming one 
set. [ Civ. C. 1877, § 1884; R. C. 1899, § 4916. J 

§ 6502. Bound to execute in three parts. An agreement to draw a bill
of exchange binds the drawer to execute it in .three parts, if the other party 
to the agreement desires it. [Civ. C. 1877, § 1885; R. C. 1899, § 4917.J 

§ 6503. Presentment, etc., of one sufficient. Presentment, acceptance or
payment of a single part in a set of a bill of exchange is sufficient for the 
whole. [Civ. C. 1877, § 1886; R. C. 1899, § 4918.J 

§ 6504. Where payable. A bill of exchange is payable:
1. At the place where by its terms it is made payable; or,
2. If it specifies no place of payment, then at the place to which it is

addressed; or, 
3. If it is not addressed to any place, then at the place of residence or

business of the drawee, or wherever he may be found. If the drawee bas 
no place of business, or if his place of business or residence cannot with 
reasonable diligence be ascertained, presentment for payment is excused and 
the bill may be protested for non-payment. [Civ. C. 1877, § 1887; R. C. 1899, 
§ 4919.]

As between drawer and payee, the place of performance Is the place where bill 
ls drawn. Warner v. Bank, 6 S. D. 152, 60 N. W. 746. 

§ 6505. Drawer's rights. The rights and obligations of the drawer of a
bill of exchange are the same as those of the first indorser of any other 
negotiable instrument. [Civ. C. 1877, § 1888; R. C. 1899, § 4920.] 

ARTICLE 2.-DAYS OF GRACE. 

§ 6506. No days of grace. Days of grace are not allowed. [Civ. C. 18771 

§ 1889; R. C. 1895, § 4921. J
AR'l'ICLE S.-PRIDSENTMENT FOR ACCEPTANCE. 

§ 6507. When presented. Refusal dishonors bill. At any time before
a bill of exchange is payable the holder may present it to the drawee for· 
acceptance and if the acceptance is refused the bill is dishonored. [Civ. c_
1877, § 1890; R. C. 1899, § 4922.) 

§ 6508. How ma.de. Presentment for acceptance must be made in the
following manner as nearly as by reasonable diligence it is practicable: 

1. The bill must be presented by the holder or his agent.
2. It must be presented on a business day and within reasonable hours.

1025 
Code-65 



§§ 650!}-6317 CIVIL C'ODE. Bills of Exchange. 

3. It must be presented to the drawee. or, if he is absent from his place
of residence or business, to some person having charge thereof or employed 
therein; and, 

4. The drawee on such presentment may postpone his acceptance or refusal
until the next day. If the drawee has no place of business, or if his place 
of business or residence cannot with reasonable diligence be ascertained, 
presentment for acceptance is excused and the bill may be protested for non
acceptance. [Civ. C. 1877, § 1891: R. C. 1899, § 4923.] 

§ 6509. Excused as to others if refused by one. Presentment for accept
ance to one of several joint drawees and refusal by him dispenses with pre
sentment to the others. [Civ. C. 1877, § 1892; R. C. 1899, § 4924.] 

§ 6510. Not dishonored without presentment to drawee in need. A bill
of exchange which specifiC's a drawee in case of need must be presented to 
him for acceptance or payment as the case may be, before it can be treated as 
dishonored. [Civ. C. 1877, § 18!)3; R. C. 1899, § 4925.] 

§ 6511. Of bill payable specified time after sight. When a bill of exchange
is payable at a specified time after sight, the drawer and indorsers are 
exonerated if it is not presented for acceptance within ten days after the 
time which would suffice with ordinary diligence to forward it for acceptance, 
unless presentment is excused. [Civ. C. 1877, § 1894; R. C. 1899, § 4926.) 

ARTICLE 4.-ACCI!JPTANCE. 

§ 6512. Must be in writing. .An acceptance of a bill must be made in
writing by the drawee or by an acceptor for honor; and may be made by the 
acceptor ,uiting his name across the face of the bill with or without other 
words. [ Civ. C. 1877, § 1895; R. C. 1899, § 4927.] 

§ 6513. May be treated as dishonored if acceptance qualified. The holder
of a bill of exchange, if entitled to an acceptance thereof. may treat the bill 
as dishonored. if the drawee refuses to write across its face an unqualified 
acceptance. [Civ. C. 1 77, § 1896; R. C. 1899, § 4928.] 

§ 6514. What sufficient acceptance. The holder of a bill of exchange
may without prejudice to his rights against prior parties, receive and treat 
as a sufficient acceptance: 

1. An acceptance written upon any part of the hill, or upon a separate
paper. 

2. .An acceptance qualified so far only as to make the bill payable at a·
particular place within the city 01· town in which, if the acceptance was 
unqualified. it would be payable. 

3. A refusal by the <lrawee to return the bill to the holder after present
ment; in which caRe the bill is payable immediately without regard to its 
terms. [Civ. C. 1877, § 1897; R. C. 189!), § 4929.] 

§ 6515. When acceptance upon separate instrument binding. The accept
ance of a bill of exehange by a separate instrument binds the acceptor to 
.inc, who upon the faith thereof has the hill for value or other good con
siclerat ion. [CiY. C. 1877. § 1898: n. C'. 1899, § 4930.] 

§ 6516. When unconditional promise to accept sufficient. An uncondi
tional promise in "-riting to accept a hill of exchange is a sufficient acceptance 
thereof. in favor of rvpr�· pE'rson who upon the faith thereof has taken the 
hill for val11E' or other g-ood consideration. [Civ. C. 1877, § 1899; R. C. 
1809. § -1031.] 

§ 6517. When acceptance may be canceled. The acceptor of a bill of
ex:changE' may caned hiR a<·rE'ptance at any time before delivering the bill 
to thr holder and before the holclt'r liaR with the consent of the acceptor 
transferrE'cl his titlr to another pC'rson who has giYen value for it upon the 
faith of such acceptamc. [CiY. C'. 1877, § 1900: R. C. 1899, § 4932.) 

8
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§ 6518. What acceptance admits. The acceptance of a bill of exchange
admits the signature of the drawer, but does not admit the signature of any 
indorser to be genuine. [Civ. C. 1877, § 1901 ; R. C. 1899, § 4933. ]  

AR1'ICLE 5.-ACCEPTANCE OR PAY M ENT FOR HONOR. 

§ 6519. When. On the dishonor of a bill of exchange by the drawee,
and, in case of a foreign bill after it has been duly protested, it may be 
accepted or paid by any person for the honor of any party thereto. [ Civ. C. 
1877, § 1902 ; R. c. 1899, § 4934. ]

§ 6520. Holder is bound to accept payment but not acceptance. The holder
of a bill of exchange is not bound to allow it to be accepted for honor, but is 
bound to accept payment for honor. [ Civ. C.  1877 , § 1903 ; R. C. 1899, § 4935 . ]  

§ 6521. How made. Reimbursement. An acceptor or p ayer for honor
must write a memorandum upon the bill, stating therein for whose honor he 
accepts or pays and must give notice to such parties with reasonable diligence 
of the fact of such acceptance or payment. Having done so he is entitled to 
reimbursement from such parties and from all parties prior to them. [ Civ. C. 
1877, § 1904 ; R. C. 1899, § 4936. ]  

§ 6522. Presentment and notice of dishonor of bill so accepted. A bill
of exchange which has been accepted for honor must be presented at its 
maturity to the drawee for payment and notice of its dishonor by him must 
be given to the acceptor for honor in like manner as to an indorser ; after 
which the acceptor for honor must pay the bill. [ Civ. C. 1877, § 1905 ; R. C. 
1899, § 4937 . ]  

§ 6523. Acceptance does not excuse notice. The acceptance of a bill of
exchange for honor does not excuse the holder from giving notice of its 
dishonor by the drawee. [ Civ. C. 1877, § 1-906 ; R. C. 1899, § 4938 . ]  

ARTICLE 6.-PRESENT MENT FOR PAY MENT. 

§ 6524. At place specified by bill. If a bill of exchange is by its terms
payable at a particular place and is not accepted on presentment, it must 
be presented at the same place for payment when presentment for payment 
is necessary. [ Civ. C. 1877, § 1907 ; R. C. 1899, § 4939 . ]  

§ 6525. At place fixed by acceptance. A bill of  exchange, accepted payable
at a particular place, must be presented at that place for payment when 
presentment for payment is necessary and need not be presented elsewhere. 
[ Civ. C. 1877, § 1908 ; R. C. 1899, § 4940. ] 

§ 6526. Of bill payable at sight. If a bill of exchange payable at sight
or on demand without interest is not duly presented for payment within ten 
days after the time in which it could with reasonable diligence be transmitted 
to the proper place for such presentment, the drawer and indorsers are 
exonerated, unless such presentment is excused. [ Civ. C. 1877, § 1909 ; R. C. 
1899, § 4941 . ]  

A s  t o  time o f  payment, see Bank v .  Farnsworth , 7 N .  D .  6 ,  72 N .  W .  901 ; Warner 
v. B ank, 6 S.  D. 152, 60 N. W. 746. 

§ 6527. Mere delay does not exonerate. Mere delay in presenting a bill
of exchange payable with interest at sight or on demand does not exonerate 
any _party thereto . [ Civ. C. 1877, § 1910 ; R. C. 1899, § 4942 . ]  

ARTICLFJ 7.-E XCUSE OF PRESENTMENT AND NOTICE. 

§ 6528. Incapacity to accept. The presentment of a bill of exchange for
acceptance is excused if the drawee has not capacity to accept it. [ Civ. C. 
1877, § 1911 ; R. C. 1899, § 4943 . ]  

§ 6529. Delay from uncontrollable cause. Delay in the presentment of
a bill of exchan ge for acceptance is excused when caused by c ircumstances 
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over which the holder has no control. [Civ. C. 1877, § 1912 ; R. C. 1899, 
§ 4944. ]

§ 6530. By drawee 's forbidding acceptance and pa.yment. Presentment
of a bill of exchange for acceptance or payment and notice of its dishonor 
are excused as to the drawer if he forbids the drawee to accept or the acceptor 
to pay the bill ; or if at the time of drawing he had no reason to believe that 
the drawee would accept or pay the same. [Civ. C. 1877, § 1913 ; R. C. 
1899, § 4945. ] 

ARTICLE 8.-FOREIGN BI LLS. 

§ 6531. Inland bill defined. An inland bill of exchange is one drawn and
payable within this state. All others are foreign. [ Civ. C. 1877, § 1914 ; 
R. c. 1899, § 4946. ]

§ 6532. Notice of dishonor only by protest. Notice of the dishonor of
a foreign bill of exchange can be given only by notice of its protest. [Civ. C. 
1877, § 1915 ; R. C. 1899, § 4947. ] 

§ 6533. Protest made by whom. Protest must be made by a notary public
if with reasonable diligence one can be obtained ; and if not, then by any 
reputable person in the presence of two witnesses. [Civ. C. 1877, § 1916 ; 
R. C. 1899, § 4948. ]

§ 6534. Form of protest. Protest must be made by an instrument in
writing, giving a literal copy of the bill of exchange with all that is written 
thereon, or annexing the original ; stating the presentment and the manner 
in which it was made, the presence or absence of the drawee or acceptor, as 
the case may be, the refusal to accept or to pay, or the inability of the drawee 
to give a binding acceptance ; and in case of refusal, the reason as igned, 
if any ; and finally protesting against all the parties to be charged. [Civ. C. 
1877, § 1917 ; R. C. 1899, § 4949. ] 

§ 6536. Where protest made. A protest for non-acceptance must be made
in the city or town in which the bill is presented for acceptance and a protest 
for non-payment, in the city or town in which it is presented for payment . 
[ Civ. C. 1877, § 1918 ; R. C. 1899, § 4950. ] 

§ 6536. When protest must be noted. A protest must be noted on the
day of the presentment or on the next business day, but it may be written 
out at any time thereafter. [Civ. C. 1877, § 1919 ; R. C. 1899, § 4951 . ]  

§ 6637. Protest by what excused. The want of  protest o f  a foreign bill
of exchange or delay in making the same is excused in like cases with the 
want or delay of presentment. [ Civ. C. 1877, § 1920 ; R. C. 1899, § 4952.]  

§ 6638. Notice of, how given. Notice of protest must be given in the same
manner as notice of dishonor, except that it may be given by the notary who 
makes the protest. [ Civ. C. 1877, § 1921 ; R. C. 1899, § 4953. ] 

§ 6639. When notice of dishonor same as inland bill. If a foreign bill
of exchange on its face waives protest, notice of dishonor may be given to 
any party thereto in like manner as of an inland bill, except that if any 
indorser of such a bill expressly requires protest to be made by a direction 
written on the bill at or before his indorsement, protest must be made and 
notice thereof given to him and to all subsequent indorsers. [Civ. C. 1877. 
§ 1922 ; R. c. 1899, § 4954. ]

§ 6640. Requisites to reimbursement on payment for dishonor. One whn
pays a foreign bill of exchange for honor must declare before payment in 
the presence of a person authorized to make protest for whose honor be 
pays the same in order to entitle him to reimbursement. [ Civ. C. 1877, § 1923 ; 
R .  C. 1899, § 4955. ] 

§ 6641 . To whom and when damages allowed. Damages are allo,ved a
hereinafter prescribed as a full compensation for interest accrued before 
notice of dishonor, re-exchan ge ,  expenses and all other damages in favor of 
holders for value only upon bills of exchange drawn or negotiated within 
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this state and protested for non-acceptance or non-payment. [Civ. C. 1877, 
§ 1924 ; R. C. 1899, § 4956.]

§ 6542. Rates of damages. Damages are allowed under the last section
upon bills drawn upon any person : 

1. If drawn upon any person in this state, two dollars upon each one
hundred dollars of the principal sum specified in the bill. 

2. If drawn upon any person out of this state, but in the states of
Nebra.ska, Iowa, Minnesota, South Dakota, Wisconsin, Illinois, Missouri and 
Montana, three dollars upon each one hundred dollars of the principal sum 
specified in the bill. 

3. If drawn upon any · person in any of the United States or territories
other than· those above named, five dollars upon each one hundred dollars 
of the principal sum specified in the bill. 

4. If drawn upon any person in any place in a foreign country, ten dollars
upon each one hundred dollars of the principal sum specified in the bill. 

And from the time of notice of dishonor and demand of payment lawful 
interest must be allowed upon the aggregate amount of the principal sum 
specified in the bill and the damages mentioned as above. [Civ. C. 1877, 
§ 1925 ; R. C. 1899, § 4957.]

§ 6543. Bow damages estimated in United States ' money ; in foreign
money. If the amount of a protested bill of exchange is expressed in money 
of the United States, damages are estimated upon such amount without regard 
to the rate of exchange. If the amount of a protested bill of exchange is 
expressed in foreign money, damages are estimated upon the value of a 
similar bill at the time of protest in the place nearest to the place where the 
bill was negotiated and where such bills are currently sold. [Civ. C. 1877, 
§§ 1926, 1927 ; R. C. 1899, § 4958.)

C H A P T E R  9 2 .

PROMISSORY NOTES. 

§ 6544. Defined. A promissory note is an instrument negotiable in form
,vhereby the signer promises to pay a specified sum of money. [Civ. C. 1877, 
§ 1928 ; R. C. 1899, § 4959. )

§ 6545. When a bill of exchange deemed note. An instrument in the
form of a bill of exchange, but drawn upon and accepted by the drawer 
himself, is to be deemed a promissory note. [Civ. C. 1877, § 1929 ; R. C. 
1899, § 4960. ) 

§ 6546. Bil accepted by other than drawee becomes note. A bill of
exchange, if accepted with the consent of the owner by a person other than 
the drawee or an acceptor for honor, becomes in effect the promissory note 
of such person and all prior parties thereto are exonerated. [Civ. C. 1877, 
§ 1930 ; R. C. 1899, § 4961. )

§ 6547. Other laws applicable. Chapter 90 and sections 6506 and 6527 of
this code apply to promissory notes. [Civ. C. 1877, § 1931 ; R. C. 1899, 
§ 4962. )

§ 6548. When indorsers exonerated on sight or demand note. If a promis
sory note, payable on demand or at sight without interest, is not duly 
presented for payment within six months from its date, the indorsers thereof 
are exonerated unless such presentment is excused. [Civ. C. 1877, § 1932 ; 
R. C. 1899, § 4963. )
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C H A P T ER 9 3 .

CHECKS. 

§ 6549. Defined. A check is a bill of exchange drawn upon a bank or
banker, or a person described as such upon the face thereof, and payable 
on demand without interest. [Civ. C. 1877 , § 1933 ; R. C. 1899, § 4964. ] 

§ 6550. Subject to provisions on bills. Exceptions. A check is subject
to all the provisions of this code concerning bi lls of exchange, exc�pt that : 

1. The drawer and indorsers are exonerated by delay in presentment only
to the extent of the injury which they suffer thereby.

2. An indorsee after its apparent maturity, but without actual notice of its
dishonor, acquires a title equal to that of an indorsee before such period.

3. No days of grace are allowed on checks. [Civ. C. 1877, § 1934 ; R. C.
1899, § 4965.]

C H A P T E R  94 . 

BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT. 

§ 6551. Bank note negotiable after payment. A bank note remains
negotiable even after it has been paid by the maker. [Civ. C. 1877, § 1935 ; 
R. c. 1899, § 4966. ]

§ 6552. Title by transfer before and after dishonor equal. A transferee
of a bond, bank note or certificate of deposit after its apparent maturity 
or actual dishonor within his knowledge acquires a title equal to that of a 
transferee before such event. [Civ. C. 1877, § 1936 ; R. C. 1899, § 4967. ] 

Certificate of deposit does not mature until returned, and limitation does not 
run against it, nor can action be maintained until demand. Tobin v. McKinney, 
15 S. D. 257, 88 N. W. 572. 

C H A P T ER 9 5 . 

GENERAL PROVISIONS. 

§ 6553. Benefit of provisions of law may be waived. Except when it is
otherwise declared, the provisions of the foregoing fifty-seven chapters of 
this code in respect to the rights and obligations of parties to contracts are 
subordinate to the intention of the parties, when ascertained in the manner 
prescribed by the articles on the interpretation of contracts ; and the benefit 
thereof may be waived by any party entitled thereto, unless such waiver 
would be against public policy. [Civ. C. 1877, § 1937 ; R. C. 1899, § 4968. ] 

C H A P T ER 9 6 . 

RELIEF IN GENERAL. 

§ 6554. Compensation defined. In what cases relief given. AB a general
rule compensation is the relief or remedy provided by the law of this state 
for the violation of private rights and the means of securing their observance ; 
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and specific and preventive relief may be given in no other cases than those 
specified in chapter 97 of this code. [Civ. C. 1877, § 1938 ; R. C. 1899, § 4969. J 

§ 6656. Conditions of relief from forfeiture. Whenever by the terms of
an obligation a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture ,  by reason of his failure to comply with its provisions, he may 
be relieved therefrom upon making full compensation to the other party, 
except in case of a grossly negligent, willful or fraudulent breach of duty. 
[Civ. C. 1877, § 1939 ; R. C. 1899, § 4970. ] 

C H A P T E R  9 7 .

COMPENSATORY RELIEF. 

ARTICLE 1 .-DA MAGES IN GENERAL. 

§ 6556. Damages for any injury. Every person who suffers detriment from
the unlawful act or omission of another may recover from the person in 
fault a compensation therefor in money, which is called damages. [Civ. C. 
1877, § 1940 ; R. C. 1899, § 4971 . ]  

Negl!gence which d id  not  contribute to  the Injury or  contributed but  slightly 
insufficient to defeat recovery. Mares v. N. P. Ry. Co. ,  3 Dak. 336, 21 N. W. 5.  
Affirmed In 123 U. S. 710. 

As to malicious pros�cution see Kolka v. Jones, 6 N. D. 461, 71 N. W. 558 ; 
Root v. Rose , 6 N. D. 575 , 72 N. W. 1022. 

The question of the liab!l lty of one sued for placing obstructions In street 
causing personal injury ls for jury. In determining whether or not one is 
guilty of contributory negligence, his acts must be measured by acts of an 
ordinary prudent person under similar circumstances. Heckman v. Evenson, 
7 N. D. 173, 73 N. W. 427. 

As to contributory negligence, negligence, employer's l iability for defective 
appl iances, proximate cause. 8ee Came ron v. G. N. Ry. Co. ,  8 N. D. 124, 77 N. W. 
1016. 

For civil suit for malicious prosecution see Kaeppler v. Bank, 8 N. D. 406, 79 N. 
w. 869.

A school treasurer indorsing an illegal warrant knowing it as such is personally
l iable on same. Whitbeck v. Sees, 10 S. D.  417, 73 N. W. 915.

§ 6557. Detriment defined. Detriment is a loss or harm suffered in person
or property. [ Civ. C. 1877, § 1941 ; R. C. 1899, § 4972. ] 

§ 6558. Damages resulting after action commenced. Damages may be
awarded in a judicial proceeding for detriment resulting after the com
mencement thereof or certain to result in the future. [ Civ. C. 1877, § 1942 ; 
R. c. 1899, § 4973. ]

§ 6559. Interest on damages. Every person who is entitled to recover
damages certain, or capable of being made certain by calculation, and the right 
to recover which is vested in him upon a particular day is entitled also to 
recover interest thereon from that day, except during such time as the debtor 
is prevented by law or by the act of the creditor from paying the debt. [ Civ. 
C. 1877, § 1943 ; R. C. 1899, § 4974. ]

§ 6560. When interest in discretion of jury. In an action for the breach
of an obligation not arising from contract and in every case of oppression, 
fraud or malice interest may be given in the discretion of the jury. [Civ. C. 
1877, § 1944 ; R. C. 1899 , § 4975 . ]  

Al lowance of interest i s  within the discretion of the jury. Uhe v. C . ,  M .  & St. 
P. Ry. Co. , 3 S.  D.  n63, 54 N. W. 601 ; 4 S. D. 505, 57 N. W. 484 ; Johnson v. N.  P .
Ry. , 1 N. D .  354, 48 N. W .  227 ; Bailey v. C . ,  M .  & St. P. Ry. ,  3 S .  D .  531, 54 N .
w .  596.

§ 6561. When accepting principal waives interest. Accepting payment
of the whole principal as such waives all claims to interest, unless interest 
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is expressly provided for in the contract. [Civ. C. 1877, § 1945 ; R. C. 1895, 
§ 4976. ]

§ 6562. When jury ma.y give exemplary da.ma.ges. In any action for the
breach of an obligation not arising from contract, when the defendant has 
been guilty of oppression, fraud or malice, actual or presumed, the jury in 
addition to the actual damages may give· damages for the sake of example 
and by way of punishing the defendant. [ Civ. C. 1877, § 1946 ; R. C. 1899 
§ 4977. ]

Actual malice essential to  punitive damage. Wrege v. Jones, 13  N. D. 267, 100 
N. W. 705. 

Widow suing liquor dealer and bondsmen for loss or support caused by intoxi
cation and resulting death of husband, not entitled to exemplary damages. 
Garrigan v. Thompson et al, 17 S. D. 132. 

Where compensatory damages only are claimed and no evidence from which 
mal ice could be presumed, error to Instruct jury it might award punitive damages. 
Baxter v .  Campbel l ,  17 S.  D .  475. 

ARTICLE 2.-MEASURE OF DAMAGES. 

§ 6563. Compensation for detriment proximately caused or naturally re
sulting. Damages must be certain. For the breach of an obligation arising 
from contract the measure of damages, except when otherwise expressly 
provided by this code, is the amount which will compensate the party ag
grieved for all the detriment proximately caused thereby, or which in the or
dinary course of things would be likely to result therefrom. No damages 
can be recovered for a breach of contract which are not clearly ascertainable 
in both their nature and origin. [Civ. C. 1877, §§ 1947, 1948 ; R. C. 1899, 
§ 4978. ]

Sureties on attachment bond not liable for damages to credit or business. 
Thompson v. Webber, 4 Dak. 240, 29 N. W. 671. 

Damages from exposure through failure to thresh grain too remote. See note. 
Hayes v. Cooley, 13 N. D. 204, 100 N. W. 250. 

Contract i tself must furnish measure of damages and cannot exceed the 
amount party could have gained by full performance of contract on both sides. 
Cranmer v. Kohn, 7 S . D.  247, 64 N. W. 125 ; Davis v.  Tubbs, 7 S. D. 488, 64 N. W. 
534. 

Damages must be clearly ascertainable, not speculative. Hudson v. Archer, 9 
S. D. 240, 68 N. W. 541.

Jury judge of amount of damages for breach of contract. Nebraska Land Co.
v. Burris, 10 S. D. 430, 73 N. W. 919.

Person fraudulently representing w rong location of real estate as correct is
l iable for damage actually sustained. Roberts v. Holliday, 10 S. D. 576, 74 N. W.
1034.

Rental value for time bui ld ing Is vacant measure of damage for failure to com
plete building at time specified. Seim v. Krause , 13 S. D. 530, 83 N. W. 583. 

§ 6564. To pay money, amount due with interest. The detriment caused
by the breach of an obligation to pay money only is deemed to be the amount 
due by the terms of the obligation with interest thereon. [ Civ. C. 1877, 
§ 1949 ; R. C. 1899, § 4979. ]

Meas·ure of damage is interest on amount detained. North Star Boot & Shoe 
Co. v.  Stebbins ,  3 S. D. 540, 54 N. W. 593. 

§ 6565. Dishonor of foreign bills. For the dishonor of foreign bills of
exchange the damages are prescribed by sections 6542 and 6543 of this code. 
[Civ. C. 1877, § 1950 ; R. C. 1899, § 4980. ] 

§ 6566. For breach of covenants in grants. The detriment caused by the
breach of a covenant of seizin, of ri ght to convey, of warranty or of q'Oiet 
enjoyment in a grant of an estate in real property i s  deemed to be : 

1. The price paid to the grantor, or if the breach is partial only, such pro
portion of the price as the value of the property affected by the breach bore 
at the time of the grant to the value of the whole property. 

2. Interest thereon for the time during which the grantee deri'V d no
benefit from the property, not exceeding six years ; and, 
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3. .Any expense properly incurred by the covenantee in defending his pos
session. [Civ. C. 1877, § 1951 ; R. C. 1899 , § 4981. ] 

Covenants running with land are warranty and further assurance. Gale v.  
Frazer, 4 Dak. 196, 30 N. W. 138. 

For case giving normal damages under this section see Bowne v. Walcott, 1 N. 
D. 4 1 5 ,  48 N. W. 336.

Damages for breach of covenant. Statutory rule not Inflexible.  Bowne v.
Wolcott, 1 N. D. 415, 48 N. W. 336. 

Where In covenant of seiSlin, grantor covenants "for his heirs, executors and 
administrators," no action will lie against grantor for breach . For breach of 
covenant of seisin, damages limited to consideration paid and Interest. Bowne 
V. Wolcott, 1 N. D. 497, 48 N. w. 336.

Vendee may recover on contract to convey land after payment out of crops
thereon as for money had and received. Measure of damages is money paid on 
the contract. Kicks, Adm . ,  v. Bank of Lisbon, 12 N. D.  576, 98 N. W. 408. 

Measu re of damages on breach of contract. Kicks, Adm.,  v. Bank of Lisbon, 
12 N. D. 576, 98 N. W. 4-08. 

Covenants against incumbrances not embraced within statute. Louseau v. 
Threlstad , 14 S.  D. 257, 85 N. W. 189. 

§ · 6567. Against incumbrances. The detriment caused by the breach of
a covenant against incumbrances in a grant of an estate in real property 
is deemed to be the amount which has been actually expended by the cove
nantee in extinguishing either the principal or interest thereof ; not exceeding 
in the former case a proportion of the price paid to the grantor, equivalent to 
the relative value at the time of the grant of the property affected by the 
breach as compared with the whole ; or, in the latter case, interest on a like 
amount .. [Civ. C. 1877, § 1952 ; R. C. 1899, § 4982. ] 

If plaintiff when he sues on a covenant against incumbrances has exti nguished,  
he is entitled to recover price he paid for it. Dahl v. Stakke, 12 N. D.  326,  96 
N. W. 353. 

§ 6568. Of agreement to convey realty. The detriment caused by the
breach of an agreement to convey an estate in real property is the difference 
between the price agreed to be paid and the value of the estate agreed to be 
conveyed at the time of the breach and the expenses properly incurred in 
examining the title with interest thereon, and in preparing to enter upon the 
land and the amount paid on the purchase price, if any, with interest thereon 
from the time of the breach. [Civ. C. 187, § 1953 ; R. C. 1895, § 4983. ] 

Only damages alleged In complaint are recoverable for breach of contract in 
sale of real estate. Narregang v. Trust Co. ,  7 S. D. 574, 64 N. W. 1128 ; Coats 
v. Arthur,  5 S.  D.  274, 58 N. W. 675.

§ 6569. To buy realty. The detriment caused by the breach of an agree
ment to purchase an estate in real property is deemed to be the excess, if any, 
of the amount which would have been due to the seller under the contract 
over the value of the property. [Civ. C. 1877 , § 1954 ; R. C. 1895, § 4984. ] 

See Barnes v. Clement, 8 S. D. 421 , 66 N. W. 810. 

§ 6570. Of agreement to deliver personalty not fully pa.id for. The detri
ment caused by the breach of a seller 's agreement to deliver personal 
property, the price of which has not been fully paid in advance, is deemed to 
be the excess, if any, of the value of the property to the buyer over the amount 
which would have 'been due to the seller under the contract, if it had been 
fulfilled. [Civ. C. 1877, § 1955 ; R. C. 1899, § 4985. ] 

Measure of damages for breach of contract for exchange of personal property. 
Talbot v. Boyd, 11 N. D. 81, 88 N. W. 1026. 

§ 6571. Same when fully pa.id for. The detriment caused by the breach
of a seller 's agreement to deliver personal property, the price of which has 
been fully paid to him in advance, is deemed to be the same as in case of 
a wron�ful eonversion. [Civ. C. 1877, § 1956 : R. C. 1 899, § 4986. ] 

Note owned jointly and converted to use of one owner, other may sue for 
conversion . Grigsby v. Day, 9 S. D. 585, 70 N. W. 881. 
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§ 6572. Of buyer to pay for personalty when title in him. The detrin
caused by the breach of a buyer 's agreement to accept and pay for pers< 
property, the title to which is vested in him, is deemed to be the contract p1 
(Civ. C. 1877 , § 1957 ; R. C. 1899, § 4987. ] 

See Dowagiac Mfg. Co. v. Higinbotham, 15 S. D. 547, 91 N. W. 330. 

§ 6573. Same when title not in buyer. The detriment caused by 
breach of a buyer 's agreement to accept and pay for per<,onal property, 
title to which is not vested in him is deemed to be : 

1. I:f the property has been resold pursuant to section 6284 the exces:
any, of the amount due from the buyer under the contract, over the net : 
ceeds of the resale; or, 

2. If the property has not been resold in the manner prescribed by sec
6284 the excess, if any, of the amount due from the buyer under the cont 
over the value· to the seller together with the excess, if any, of the expe1 
properly incurred in carrying the property to market over those wl 
would have been incurred for thr carriage thereof, if the buyer had acceJ 
it. [Civ. C. 1877, § 1958 ; R. C. 1899, § 4998. ] 

See Stanford v. McGill , 6 N. D. 536, 72 N. W. 938 ; Minneapolis Threshing Mac 
Co. v. McDonald , 10 N. D. 408, 87 N. W. 993. 

Where the property has been delivered to the vendee.  the title being rese rve 
vendor as secu rity, the vendor may w aive title and sue for pu rchase price. Br 
Ing such action Is a waiver. Dowagiac Mfg. Co. v.  Mahon & Robinson ,  13 ?i 
516, 101 N. W. 903. 

§ 6574. Breach of warranty of title to personalty. The detriment cat
by the breach of a warranty of the title of personal property sold is deei 
to be the value thereof to the buyer, when he is deprived of its possess 
together with any costs which he has become liable to pay in an action brot 
for the property by the true owner. [ Civ. C. 1877,  § 1959 ; R. C. 1 899, § 49 

§ 6575. Same of quality of personalty. The detriment caused by
breach of warranty of the quality of personal property is deemed to be 
excess, if any, of the value which the property would have had at the t 
to which the warranty referred if it had been complied with, over its ac 
value at that time. [Civ. C. 1877, § 1960 ; R. C. 1899, § 4990. ] 

Held reversible  error to allow defendant's counsel to ask witness to testif 
value of a machine on assumption It  was useless when evidence clearly she 
that it could be and was used. Aultman & Co. v. Ginn, 1 N. D. 402, 48 N. W. 

Continued use of mach inery may defeat rescission of contract but will 
destroy right to plead breach of warranty. Minnesota Thresher Mfg. Cc 
Hanson , 3 N. D. 81 , 54 N. W. 31 1 .  

Where purchaser o f  property gives his note therefor and afterwards resc 
the contract of sale for breach of warranty, he may recover amount of note 
interest w ithout paying same where note negotiated before m aturity. Provii 
in judgment in such case. Fahey v. Esterly Machine Co.,  3 N.  D. 220, 55 N 
580. 

Rule of damages for breach of warranty. Fargo Gas -& Coke Co. v. F 
Gas & Electric Co. , 4 N. D. 219, 59 N. W. 1066 ; Western Twine Co. v. Wrigh 
S. D. 521,  78 N. W. 942 ; Hermon v. Silver, 15 S. D. 476, 90 N. W. 141 ; Seiberl ir
Mort inson, D S .  D. 576, 70 N. W. 83 5 .

Failure t o  return machine a s  agreed, see Minnesota Thresher Co.  v .  Llnco1 
N. D. 410, 61 N. W. 145.

B reach of executory contract of sale. Stanford v. McGlll , 6 N. D.  536, 72 N 
938. 

Question of value of property cannot be established by opinion witness ha
to its va lue  to h i m .  Aultman & C o .  v .  Ferguson, 8 S.  D. 458, 66 N. W. 1081. 

§ 6676. Same of fitness of personalty. The detriment caused by the br1
of a warranty of the fitness of an article of personal property for a partic 
purpose is deemed to be that which is defined by the last section, toge 
with a fair compensation for the loss incurred by an effort in good faitl 
use it for such purpose. [ Civ. C. 1877, § 1961 ; R. C. 1899, § 4991. ]  

§ 6577. Breach of carrier 's obligation to accept freight, etc. The detrin
caused by the breach of a carrier 's obligation to accept freight, mes age 
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passengers is deemed to be the difference between the amount which he had 
a right to charge for the carriage and the amount it would be necessary to 
pay for the same service when it ought to be performed. [Civ. C. 1877, 
§ 1962 ; R. C. 1899, § 4992.]

§ 6578. Same to deliver freight, etc. The detriment caused by the breach
of a carrier 's obligation to deliver freight, when he has not converted it to 
his own use, is deemed to be the value thereof at the place and on the day 
at which it should have been delivered, deducting the freightage to which 
he would have been entitled if he had completed the delivery. [Civ. C. 1877, 
§ 1963 ; R. C. 1899, § 4993.]

§ 6579. For detriment caused by carrier 's delay. The detriment caused
by a carrier 's delay in the delivery of freight is deemed to be the deprecia
tion in the intrinsic value of the freight during the delay and also the depre
ciation, if any, in the market value thereof, otherwise than by reason of a 
depreciation in the intrinsic value at the place where it ought to have been 
delivered and between the day at which it ought to have been delivered 
and the day of its actual delivery. [Civ. C. 1877, § 1964 ; R. C. 1899, § 4994.] 

§ 6580. Breach of warranty of agent 's authority. The detriment caused
by the breach of a warranty of an agent 's authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with and the reasonable expenses of legal pro
ceedings taken in good faith to enforce the act of the agent against his prin
cipal. [Civ. C. 1877, § 1965 ; R. C. 1899, § 4995.] 

Unauthorized agent liable as principal and for costs . Kennedy v. Stonehouse, 
13 N. D .  232, 100 N. W. 258. 

§ 6581. Of promise to marry. 'l'he damages for the breach of a promise
of marriage rest in the sound discretion of the jury. [Civ . C. 1877, § 1966 ; 
R. C. 1899,  § 4996.]

ARTICLE 3 .-DAM AGES FOR WRONGS. 

§ 6582. Compensation for detriment proximately caused, anticipated or
not. For the breach of an obligation not arising from contract the measure of 
damages, except when otherwise expressly provided by this code , is the amount 
which will compensate for all the detriment proximately caused thereby, 
whether it  could have been anticipated or not. [Civ. C. 1877, § 1967 ; R. C. 
1899, § 4997.] 

In action to recover specific personal property jury may award exemplary 
damages susta ined through fraud, malice or oppression, by way of punishing 
defendant. Holt v. Van Eps, 1 Dak. 1 98, 46 N. W. 689. 

Municipal corporation not liable for exemplary damages. Larson v. Grand 
Forks, 3 Dak. 307, 19 N. W. 414. 

Liable even when injury is proximate, though not reasonably anticipated. 
Ouverson v. City of Grafton, 5 N. D. 281, 65 N. W. 670 ; Chacey v. City of Fargo, 
5 N. D. 173, 64 N. W. 932. 

Only when fraud or malice exists can jury assess exemplary damages. Lind
blom v. Sonstelie, 10 N. D. 140, 86 N. W. 357. 

§ 6583. For wrongful occupation of realty. The detriment caused by
the wrongful occupation of real property in cases not embraced in sections 
6584, 6590, 6591 and 6592 is deemed to be the value of the use of the property 
for the time of such occupation, not exceeding six years :c.ext preceding the 
commencement of the action or proceeding to enforce the right to damages 
and the costs, if any, of recovering the possession. [Civ. C. 1877, § 1968 ; 
R. C. 1899, § 4998.]

Landlord may recover though land used without agreement to pay rent.
Parkinson v. Shew, 12 S. D. 171, 80 N. W. 189 ;  Regar v. DeGroat, 3 N. D. 354, 56 
N. W. 1 50 ;  Olsen v. Huntamer, 6 S. D. 364, 61 N. W. 479.

Owner of unoccupied land may sue for trespass. Owner may sue on the case
for damage to his reveraionary interest. Owner of equitable title may sue.
Russell v. Meyer, 7 N. D. 335, 75 N. W. 262,
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1 
§ 6584. For willful detention of realty. For willfully holding over real

property by a person who entered upon the same as guardian or trustee for 
an infant, or by right of an estate terminable with any life or lives after the 
termination of the trust or particular estate without the consent of the 
party immediately entitled after such termination, the measure of damages 
is the value of the profits received during such holding over. [Civ. C. 1877, 
§ 1969 ; R. C. 1899, § 4999. )

§ 6585. For conversion of personalty. The detriment caused by the
wrongful conversion of personal property is presumed to be : 

1. The value of the property at the time of the conversion with the interest
from that time ; or, 

2. When the action has been prosecuted with reasonable diligence, the
highest market value of the property at any time between the conversion 
and the verdict without interest, at the option of the injured party ; and, 

3 . A fair compensation for the time and money properly expended in
pursuit of the property. [Civ. C. 1877, § 1970 ; 1885, ch. 42, § 1 ;  R. C. 1899, 
§ 5000. )

Dam age for conve rsion highest market value . Pickert v. Rugg, 1 N. D. 230, 
46 N. W. 446 ; Thompson v. Schaetzel, 6 Dak. 284, 42 N. W. 765. 

Action cannot be maintained unless plaintiff was In , or had a legal right to, 
possession of property converted at time of conversion. Parker v. Bank, 3 N. D. 
87, 54 N. W. 313. 

Owner may waive tort and sue for- benefits rece ived by wrong-doer, but Intent 
to waive tort must appear upon face of pleading. Braithwaite v. Akin , 3 N. D. 
365, 56 N. W. 133. 

Owner may waive the tort and treat convers ion as pu rchase. Election of 
remedies ; waiver of tort ; sale of notes to self. Choses in action presumed to be 
worth what appears to be due.  Anderson v. Bank, 5 N. D.  80, 64 N. W. 114;  
Ande rson v. Bank, 5 N. D .  451 , 67 N. W. 821 ; Anderson v.  Bank, 6 N. D. 479, n 
N. W. 9 16. 

Can recover  no damages when he suffers none as a result of the wrongful act 
of which he complains. Lovejoy v. Bank , 5 N. D. 623, 67 N. W. 9 5 6. 

Demand on agent sufficient as to owner. Seymour v. Elevator Co. ,  6 N. D. 444, 
71 N. W. 132. 

As to best and secondary evidence In action for conversion see Kelly v. Elevator 
Co. , 7 N. D. 343, 75 N. W. 264. 

Where there is no evidence of the value of the wheat at time of the demand 
or w hen sh ipped out of the state, there can be no recove ry. Towne v. Elevator 
Co. , 8 N. D. 200, 77 N. W. 608. 

Delay of eleven months in prosecution defeats highest market valu e. First 
National Bank of Fargo v. Minneapolis & Northern Elevator Co. ,  8 N. D. 430, 79 
N. W. 874. 

In conversion h i ghest market value ls measure of damages. First National 
Bank of Fargo v. Red River Valley National Bank , 9 N. D. 319, 83 N. W. 221. 

Reasonable dil igence in commencing action, can be questioned.  Bank v. Bank, 
9 N. D. 319, 83 N. W. 221.  

By demanding interest plaintiff elects to have damage assessed under first 
paragraph. Rosum v.  Hodges, 1 S.  D. 308, 47 N. W. 140; Torrey v.  Peck, 13 S. 
D . 538, 83 N. W. 585 ; Straw v. Jenks, 6 Dak . 414, 43 N. W. 941. 

Damage for conversion of note I s  amou nt converted and Interest. Gillespie v. 
Evans, 10 S.  D .  234, 72 N. W .  5T6. 

§ 6586. Presumption cannot be repelled. 'rhe presumption declared by
the last section cannot be repelled in favor of one whose possession was wrong
ful from the beginning by his subsequent application of the property to the 
benefit of the owner without his consent. [ Civ. C. 1877, § 1971 ; R. C. 1899, 
§ 5001 . ]

§ 6587. For conversion by superior lien bolder. One having a mere lien
on personal property cannot recover greater damages for its conversion 
from one having a right thereto superior to his after his lien is discharged than 
the amount secured by the lien and the compensation allowed by section 
6585 for loss of time and expenses. [ Civ. C. 1877, § 1972 ; R. C. 1899 , § 5002.] 

o·n e who has a special Interest In property can recover damages upon proof 
of such special interest. Bank v. Bank, 8 N. D. 504, 76 N. W. 504. 
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§ 6588. For seduction. The damages for seduction rest in the sound dis-
cretion of the jury. [Civ. C. 1877 ,  § 1973 ; R. C. 1899, § 5003 . ]  

Unmarried woman has no action for her own seduction. Father can maintain 
action for seduction of minor child. Ingwaldson v. Skrlvseth, 7 N. D. 388, 75 
N. W. 772. 

§ 6589. Exemplary for _injuries for animals. For wrongful injuries to
animals, being subjects of property, committed willfully or by gross negligence 
in disregard of humanity, exemplary damages may be given. [ Civ. C. 1877, 
§ 1974 ; R. C. 1899, § 5004. ]

§ 6590. For tenant 's failure to surrender premises. For the failure of a
tenant to give up the premises held by him , when he has given notice of his 
intention to do so, the measure of damages is double the rent which he ought 
otherwise to pay. [Civ. C. 1877, § 1975 ; R. C. 1899, § 5005. ) 

§ 6591. For tenant 's willful holding over. For willfully holding over real
property by a tenant after the end of his term and after notice to quit has been 
duly given and demand of possession made the measure of damages is double 
the yearly value of the property for the time of withholding in addition to 
compensation for the detriment occasioned thereby. [ Civ. C. 1877, § 1976 ; 
R. C. 1899, § 5006. ]

§ 6592. For forcible exclusion from realty. For forcibly ejecting or ex
cluding a person from the possession of real property the measure of damages 
is three times such a sum as would compensate for the detriment caused to 
him by the act- complained of. [Civ. C. 1877, § 1977 ; R. C. 1899, § 5007 . ]  

To authorize recovery o f  treble damages entry must b e  forcible. I t  is  enough 
1f  force Is  present, threatened, and justly feared . Wegner v. Lubenow , 12 N. D. 
95, 95 N. W. 442. 

Settler upon public land forcibly excluded therefrom may recover three times 
actual damages. Olson v. Huntamer, 6 S.  D.  364, 61 N. W. 479. 

§ 6593. For wrongful injuries to timber. For wrongful injuries to timber,
trees or underwood upon the land of another, or removal thereof, the measure 
of damages is three times such a sum as would compensate for the actual 
detriment, except when the trespass was casual and involuntary, or com
mitted under the belief that the land belonged to the trespasser, or when 
the wood was taken by the authority of highway officers for the purposes of 
a highway ; in which case the damages are a sum equal to the actual detri
ment. [Civ. C. 1877, § 1978 ; R. C. 1899, § 5008. ] 

ARTICLE 4.-GENERAL PRO\'ISION S. 

§ 6594. What value of property to seller deemed to be. In estimating
damages the value of property to a seller thereof is deemed to be the price 
which he could have obtained therefor in the market nearest to the place 
at which it should have been accepted by the buyer and at such time after 
the breach of the contract as would have sufficed with reasonable diligence 
for the seller to effect a resale. [Civ. C. 1877,  § 1979 ; R. C. 1899,  § 5009 . ]  

Measure o f  dam ages Is establ ished b y  th is section unless seller proceeds under 
section 6284. Stanford v.  McGill, 6 N. D.  536, 72 N. W. 938. 

Measure of damages is d ifference between contract price and market value at 
time and place of refusal to accept. Machine Co. v. McDonald, 10 N. D. 408, 87 
N. W. 933. 

§ 6596. What to buyer or owner. In estimating damages, except as pro
vided by sections 6596 and 6597, the value of property to a buyer or owner 
thereof deprived of its possession is deemed to be the price at which he might 
have bought an equivalent thing in the market nearest to the place wb,ere the 
property ought to have been put into his possession and at such time after 
the breach of duty upon which his right to damages is founded as would suffice 
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with reasonable diligence for him to make such a purchase. [Civ. C. 1877, 
§ 1980 ; R. C. 1899, § 5010. ]

Conversion. Damages. Highest market value. Pickert v. Rugg, 1 N. D. 230, 
46 N. W. 446. 

Not appl icable to property the market value of which cannot be determined. 
Patterson v. Plummer, 10 N. D. 95, 86 N. W. 111. 

§ 6596. When peculiar value to person deemed value. When certain 
property has a peculiar value to a person recovering damages for deprivation 
thereof, or injury thereto, that may be deemed to be its value against one who 
had notice thereof before incurring a liability to damages in respect thereof, or 
against a willful wrongdoer. [Civ. C. 1877, § 1981 ; R. C. 1899, § 5011. ] 

§ 6597. Value of title papers. For the purpose of estimating damages
the value of an instrument in writing is presumed to be equal to that of the 
property to which it entitles its owner. [C. Civ. 1877, § 1982 ; R. C. 1899, 
§ 5012. )

Choses in action presumed to be worth full value. Anderson v. Bank, 6 N. D. 
497, 72 N. W. 916. 

So far as applicable national bank certificates of stock , presumptive value of 
such stock is its par or nominal value. Patterson v. Plummer, 10 N. D. 95, 86 N. 
w. 111 .

In absence of evidence to the contrary, law presumes amount appearing to be
due upon promissory note to be its value. Cosard v. Bunker, 2 S. D. 294, 50 N. 
W. 84 ;  Grigsby v. Day, 9 S. D. 585, 70 N. W. 881 ; Wylly v. Grigsby, 11 S. D. 491 ,
78 N. W. 967.

§ 6598. When exclusive of exemplary damages. 'l'he damages prescribed
by this chapter are exclusive of exemplary damages and interest except when 
those are expressly mentioned. [Civ. C. 1877 , § 1983 ; R. C. 1899, § 5013. ] 

§ 6599. Cannot recover more than would be gained by performance. Not
withstanding the provisions of this chapter , no person can recover a greater 
amount in damages for the breach of an obligation than he could have gained 
by the full performance thereof on both sides except in the cases specified in 
the subdivisions on exemplary damages and penal damages and in sections 
6581, 6588 and 6589. [Civ. C. 1877, § 1984 ; R. C. 1899, § 5014. ] 

Contract itself must furnish measure of damages. Cranmer v. Kohn, 7 S. D. 
247, 64 N. W. 125 ; Bowers v. Graves & Vinton Co. ,  8 S. D. 385, 66 N. W. 931. 

§ 6600. Damages must be reasonable. Damages must in all cases be
reasonable and when an obligation of any kind appears to create a right to 
unconscionable and grossly oppressive damages contrary to substantial justice, 
no more than reasonable damages can be recovered. [Civ. C. 1877, § 1985 ; 
R. C. 1899, § 5015 . ]

See Keith v. Haggart, 4 Dak. 438, 33 N .  W .  465 .  
§ 6601. Nominal damages. When a breach of  duty has caused no appre

ciable detriment to the party affected, he may yet recover nominal damages. 
[Civ. C. 1877, § 1986 : R. C. 1899, § 5016. ] 

Nominal damages recoverable for breach of duty though no substantial rights 
are violated. Wylly v. Grigsby, 11 S. D. 491, 78 N. W. 967. 

ARTICLE 5 .-SPECIFIC AND PREVENTIVE RELI EF. 

§ 6602. When specific relief given. Specific or preventive relief may be
given in the cases specified in this and the following two articles and no 
others. [ Civ. C. 1877, § 1987 ; R. C. 1899, § 5017. ] 

§ 6603. How given. Specific relief is given :
1. By taking possession of a thing and delivering it to a claimant.
2. By compelling a party himself to do that which ought to be done ; or,
3. By declaring and determining the rights of parties, otherwise than

by an award of damages. [ Civ. C. 1877, § 1988 ; R. C. 1899, § 5018. ] 
Instrument may be canceled. Nation v. Cameron, 2 Dak. 347, 11 N W. 525. 
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§ 6604. How preventive relief given. Preventive relief is given by pro
hibiting a party from doing that which ought not to be done. [Civ. C. 1877, 
§ 1989 ; R. C. 1899, § 5019. ]

§ 6605. Neither given to enforce penal law. Neither specific nor pre
ventive relief can be granted to enforce a penal law, except in a case of 
nuisance, nor to enforce a penalty or forfeiture in any case. [Civ. C. 1877, 
§ 1990 ; R. C. 1899, § 5020. ]

This and preceding section have no application in action to quiet title and 
recc.ver land. Pier v. Lee, 14 S.  D. 600, 86 N. W. 642. 

ARTICLE 6.-POSSESSION OF' REAL AND PERSONAL PROPERTY. 

§ 6606. Method of recovery. A person enti tled to specific real property
by reason, either of a perfected title, or of a claim .to title which ought to be 
perfected, may recover the same in the manner prescribed by the code of civil 
procedure, either by a judgment for its possession to be executed by the 
sheriff, or by a judgment requiring the other party to perfect the title and to 
deliver possession of the property. [Civ. C. 1877, § 1991 ; R. C. 1899, § 5021. ] 

§ 6607. Method of recovery. A person entitled to the immediate possession
of specific personal property may recover the same in the manner provided 
by the code of civil procedure. [Civ. C. 1877, § 1992 ; R. C. 1899, § 5022. ] 

§ 6608. Specific delivery compellable. Any person having the possession
or control of a particular article of personal property of which he is not the
owner may be compelled specifically to deliver it to the person entitled to its
immediate possession. [Civ. C. 1877, § 1993 ; R. C. 1899, § 5023. ]

ARTICLE 7.-SPECIFIC PERFOR JIIANCE OF OBLIGATION S. 

§ 6609. When compelled. Except as otherwise provided in this article
the specific performance of an obligation ·may be compelled. [ Civ. C. 1877 , 
§ 1994 ; R. C. 1899, § 5024. ]

Courts of equity will neither decree nor enforce specific performance of contracts 
requiring the determin ation of questions of fact for each alleged violation. Kidd 
v. McGinnis,  1 N. D. 331 , 48 N. W. 221.

Specific performance decreed In  case of Plummer v. Kelly, 7 N. D.  88, 73 N.
w. 70.

Conditions may be varied, when . Ross v. Page, 1 1 N. D.  458, 92 N. W. 822.
Consideration and m u tual assent In contract essential to specific performance.

Kastor v. Mason, 13 N. D. 107, 99 N. W. 1083. 

§ 6610. Remedy mutual. When neither can be compelled. Neither party
to an obligation can be compelled specifically to perform it, unless the other 
party thereto has performed, or is compellable specifically to perform every
thing to which the former is entitled under the same obligation, either com
pletely or nearly so, together with full compensation for any want of entire 
performance. [Civ. C. 1877 , § 1995 ; R. C. 1899, § 5025. ] 

At t ime when deed should be delivered specific perforamnce is only action 
maintainable before suit Is brought for price. Shelly v. Mikkelson, 6 N. D.  22, 
63 N. W. 210. 

Specific performance denied,  when. Mahon v. Leech, 1 1  N. D. 181, 90 N. W. 
807 ; Wadge v. Kittleson , 12 N. D.  462, 97 N. W. 856. 

Specific performance decreed when contract Is mutual both as to obligation 
and remedy. Peterson v. Dibble, 12 N. D. 572, 98 N. W. 411.  

An order for specific pe rformance Is presumed to be based on competent 
evidence, when. B lock v. Donovan, 13 N. D.  1 ,  99 N. W. 72. 

Parties to contract must be able to perform "completely, or nearly so. " Bank 
v. Kellogg, 4 S.  D.  312, 56 N. W. 1071.

Acceptance of withdrawal of olrer binds both parties. Townsend v. Kennedy, 6 
S. D. 47, 60 N. W. 164.

§ 6611. Presumption as to relief for not transferring. It is to be presumed
that the breach of an agreement to transfer real property cannot be adequately 
relieved by pecuniary compensation and that the breach of an agreement to 
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transfer personal property can be thus relieved. [Civ. C. 1877, 
1899, § 5026. ]  

Vendee cannot b e  required to accept land while vendor has 
Bank v. Kellogg, 4 S. D. 312, 56 N. W. 1071. 

Contract for 99 year lease of realty regarded as contract t( 
property ; cannot be adequately relieved by pecuniary compensB 
Spear, 12 S. D. 108, 80 N. W. 166. 

§ 6612. Specific performance compelled though contract si1
one. A party who has signed a written contract may be compell 
to perform it, though the other party has not signed it, if the 1 
formed or offers to perform it on his part and the case is oth 
for enforcing specific performance. [Civ. C. 1877, § 1997 ; R. C. 

Contract for sale of realty ls enforceable against vendor, even ti 
by seller only. Gira v. Harris , 14 S. D. 537, 86 N. W. 624 ; McPhers 
S. D. 611, 74 N. W. 1057.

§ 6613. Compelled though penalty imposed or damages liqui<
tract otherwise proper to be specifically enforced may be t 
though a penalty is imposed or the damages are liquidated j 
and the party in default is willing to pay the same. [Civ. C. 
R. c. 1899, § 5028 . )

§ 6614. What obligations cannot be enforced. The followi1
cannot be specifically enforced : 

1. An obligation to render personal service.
2. An obligation to employ another in personal service.
3 . An agreement to submit a controversy to arbitration.
4. An agreement to perform an act which the party has not p

to perform when required to do so. 
5. An agreement to procure the act or consent of the wife of tl

party or of any other third person ; or, 
6 . An agreement, the terms of which are not sufficiently ce:

the precise act which is to be done clearly ascertainable. [Civ. C. 
R. C. 1899, § 5029.

§ 6615. When it cannot be enforced against one. Specific
cannot be enforced against a party to a contract in any of the fo 

1 . If  he has not received an adequate consideration for th1
2 . If it is not as to him just and reasonable.
3. If his assent was obtained by misrepresentation, conceal

vention or unfair practice of any party to whom performance · 
due under the contract, or by any promise of such party which 
substantially fulfilled ; or, 

4. IE his assent was given under the influence of mistake, miE
or surprise, except that when the contract provides for compen 
of m istake, a mistake within the scope of such provision ma: 
sated for and the contract specifically enforced in other respe 
to be so enforced. [ Civ. C. 1877, § 2000 ; R. C. 1 899, 5030 . )  

§ 6616. Same in favor of one. Specific performance canno
in favor of a party who bas not fully and fairly performed all · 
precedent on h is  part to the obligation of the other party, ex1 
failure to perform is only partial and either entirely immater: 
of being fully compensated, in which case specific performance 
pelled upon full compensation being made for the default. 
§ 2001 ; R. C. 1899, § 5031 . )

Substantial compliance with terms of builder's contract entitle 
pay although there are un intentional defects. Aldrich v. Wilmar 
54 N. W. 811 ; Hulst v. Benevolent Ass 'n . ,  9 S. D. 144, 68 N. W. 200. 

Vendee of 7-foot binder not obliged to rece ive and pay for 
Osborne Co. v. Martin, 4 S. D. 297, 56 N. W. 905. 

An agreement to convey land containing words "by good and 
ranty deed" not complied with by deed which excepts, a mortga� 
Arnett, 4 S. D. 615, 57 N. W. 915. 
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§ 6617. Cannot be when title imperfect. An agreement for the sale of
property cannot be specifically enforced in favor of a seller who cannot give 
to the buyer a title free from reasonable doubt. [Civ. C. 1877, § 2002 ; R. C. 
1899, § 5032. ] 

Purchaser cannot be compelled to accept deed where there ls an apparent 
cloud on title. Easton v. Lockhart, 10 N. D. 181, 86 N. W. 697; Bank v. Kellogg, 
4 S. D. 312, 156 N. W. 1071 ; Godfrey v. Rosenthal, 17 S. D. 452, 97 N. W. 365. 

In purchases of entry under townslte la� action may be maintained for error 
of county Judge ln executing deed. MacVeagh v. Burns, 2 S. D. 83, 48 N. W. 835. 

§ 6618. When enforced against subsequent holder. Whenever an obli
gation in respect to real property would be specifically enforced against 
a particular person it may be in like manner enforced against any other person 
claiming under him by a title created subsequently to the obligation, except 
a purchaser or incumbrancer in good faith and for value and except also that 
any such person may exonerate himself by conveying all his estate to the 
person entitled to enforce the obligation. [ Civ. C. 1877, § 2003 ; R. C. 1899, 
§ 5033. ]

ARTICLE 8.-REVISION AND RESCISSION 01'' CONTRACTS. 

§ 6619. For fraud or mistake. When through fraud, or mutual mistake
of the parties, or a mistake of one party which the other at the time knew or 
suspected, a written contract does not truly express the intention of the parties, 
it may be revised on the application of a party aggrieved so as to express that 
intention so far as it can be done without prejudice to rights acquired by 
third persons in good faith and for value. [C. Civ. 1877, § 2004 ; R. C. 1899, 
§ 5034. ]

Written contract for conveyance of title may be reformed, when. Littlejohn 
v. Creamery Co. , 14 S. D. 312, 85 N. W. 588. 

§ 6620. Intention to make equitable agreement presumed. For the purpose
of revising a contract it must be presumed that all the parties thereto in
tended to make an equitable and conscientious agreement. [Civ. C. 1877, 
§ 2005 ; R. C. 1899, § 5035. ]

§ 6621. Court ma.y inquire what instrument wa.s intended to mean. In
revising a written instrument the court may inquire what the instrument was 
intended to mt'an and what were intended to be its legal consequences and is 
not confined to the inquiry what the language of the instrument was in
tended to be. [Civ. C. 1877, § 2006 ; R. C. 1899, § 5036. ] 

§ 6622. First revised, then enforced. A contract may be first revised
and then specifically enforced. [Civ. C 1877, § 2007 ; R. C. 1899, § 5037.] 

§ 6623. When adjudged. The rescission of a written contract may be ad
judged on the application of a party aggrieved : 

1. In any of the cases mentioned in section 5378 ; or,
2. When the contract is unlawful for causes not apparent upon its face and

the parties were not equally in fault ; or, 
3. When the public interest will be prejudiced by permitting it to stand.

[ Civ. C. 1877, 2008 ; R. C. 1899, § 5038. ] 
§ 6624. Not for mere �- Recission cannot be adjudged for mere

mistake, unless the party against whom it is adjudged can be restored to sub
stantially the same condition as if the contract had not been made. [ Civ. C. 
1877, § 2009; R. C. 1899, § 5039. ] 

§ 6625. Compensation ma.y be required. On adjudging the rescission of
a contract the court may require the party to whom such relief is granted to 
make any compensation to the other which justice may require. [C. Civ. 1877, 
§ 2010 ; R. C. 1899, § 5040. ]

ARTICLE 9.-CANCELLATION OF INSTRU MENTS. 

§ 6626. When adjudged. When a written instrument, or the record there
of, may cause injury to a person against whom such instrument is void or 
voidable, such instrument may, in an action brought by the party injured, be 
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adjudged void and the same be ordered to be delivered up for cancellation 
and the record thereof canceled, whether extrinsic evidence is necessary to 
show its invalidity or not. [Civ. C. 1877, § 2011 ; R. C. 1895, § 5041. ] 

Complaint shou ld  state facts showing plaintiff ls entitled to rellef dema11ded. 
Nation v .  Cameron , 2 Dak. 3-H, 11  N.  W. 525. 

Where inval id i ty appears u pon the face of an instrument it is not a cloud on 
title. Morris v. McKnight, 1 N. D. 266, 47 N. W. 375 ; Grant County v. Mortgage 
Co. , 3 S. D . 390, 53 N. W. 746. 

To cancel a deed for alteration ev i dence must be clear, strong and convincing. 
Ri ley V. R i l ey, 9 N. D . G80, 84 N. w.  347. 

Junior mortgagee may maintain act ion to cancel prior mortgage void as to 
him.  Rosenbaum v . Foss, 4 S. D. 184, 5G N. W .  1 14 . 

An instrument which requ ires evidence to show Its invalidity is not "invalid on 
its face ."  Rosenbaum v. Foss, 4 S .  D .  184, 56  N. W. 1 14 ; Brace v .  Van Eps, 12 S. 
D. 191 , 80 N. W. J 97.

For cancel lation of l is pendens, see Hale v .  Grigsby, 12 S. D. 198, 80 N. W. 199.

§ 6627. Partial cancellation. When an instrument is evidence of different
rights or obligations it may be canceled in part and allowed to stand for the 
residue. [ Civ. C. 1877, § 2013 ; R. C. 1 899, § 5042.] 

ARTICLE 10.-PR.E\'l!:l\TIVE RELI EF. 

'§ 6628. How granted. Preventive relief is  granted by injunction, provis
ional or final. [ Civ. C. 1877, § 2014 ;  R. C. 1899, § 5043 . ]  

§ 6629. Provisional injunctions. Provisional injunctions are regulated by
the code of civil procedure. [Civ. C. 1877, § 2015 ;  R. C. 1899, § 5044.) 

§ 6630. When final injunction granted. Except when otherwise provided
by this chapter, a final injunction may be granted to prevent the breach of 
an obligation existing in favor of the applicant : 

1. ·when pecuniary compensation would not afford adequate relief.
2. When it would be extremely difficult to ascertain the amount of com

pensation which would afford adequate relief. 
3. When the restraint  is necessary to prevent a multiplicity of judicial

proceedings ; or, 
4. When the obligation arises from a trust. [Civ. C. 1877, § 2016 ; R. C.

1899, § 5045.] 
§ 6631. When injunction not granted. An injunction cannot be granted :
1. To stay a judicial proceeding pending at the commencement of the action

in which the injunction is demanded, unless such restraint is necessary to 
prevent a multiplicity of such proceedings. 

2. 'ro stay proceedings in a court of the United States.
3 . To stay proceedin gs in any other state upon a judgment of a court of

that state. 
4. To prevent the execution of a public statute by officers of the law for

the public benefit. , 
5 . To prevent the brea ch of a contract, the performance of which could

not be specifically enforced. 
6. 'l'o prevent the exercise of a public or private office in a lawful manner

by the person in possession. 
7. To prennt a legislative act by a municipal corporation. [ Civ. C. 1877,

§ 2017 : R. C. 18!:J!J,  § 5046 ;  1901, ch. 108. ]
Prel iminary mandatory in j unction cannot be granted pending action of

ejectment .  Catho l iccn Co . v . Ferguson , 7 S . D. 503, 64 N. W. 539; Cole v. Cady, 2
Dak . 29, :� N . W . :�22 . 

Wi l l  not l i e  agai nst submission of constitutional amendment. State ex rel 
C ran mer '" · Thorson , fl S. D . 1 -W, GS N. W. 202. 

One  h o l d i ng p r ima  fac ie  t i tl e t o  office wi l l  not be restrained pending litigation. 
State ex rel Adams v . Herre id ,  10 S. D. 100, 71 N. W. 319. 

Not gra n ted t o  rest rain execu tion sale when no showing of insolvency is made. 
Beatty Y. Sm ith , H S . D . 2-1-, 84 N . W. 208. 

Owner cannot obtain possession of property by act ion of ouster where injunc
t ion has been i ssued  rest ra i n ing further  proceed ings pending appeal. Dennett 
v. Reisdorfer, 15 S. D. 466, 90 N. W. 138.
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C H A P T E R  9 8 .

SPECIAL RELATIONS OF DEBTOR AND CREDITOR. 

ARTICLE 1 .-GENERAL PRINCIPLES. 

§ 6632. Debtor defined. A debtor within the meaning of this chapter is
one who by reason of an existing obligation is or may become liable to pay 
money to another whether such liability is certain or contingent. [Civ. C. 
1877, § 2018 ; R. C. 1899, § 5047. l 

Sureties on bonds are debtors within meaning of this section. Conner v. 
Corson, 13 S. D. 650, 83 N. W. 588. 

§ 6633. Creditor defined. A creditor within the meaning of this chapter
is one in whose favor an obligation exists by reason of which he is or may 
become entitled to the payment of money. [Civ. C. 1877, § 2019; R. C. 1899, 
§ 5048.]

§ 6634. J'raud only vitiates debtor's contract. In the absence of fraud
every contract of a debtor is valid against all his creditors existing or subse
quent, who have not acquired a lien on the property affected by such contract. 
[Civ. C. 1877, § 2020 ; R. C. 1899, § 5049. ] 

Transfer of funds made In good faith before Judgment not fraudulent. Mc
Laughlin v. Bank, 6 Dak. 406, 43 N. W. 715. 

§ 6635. Orediton may be preferred. A debtor may pay one creditor in
preference to another, or may give to one creditor security for the payment 
of his demand in preference to another. [Civ. C. 1877, § 2021; R. C. 1899, 
§ 5050. ]

Debtor can prefer by giving chattel mortgages. Creation of lien does not 
create trust fund. Cutter v. Pollock, 4 N. D. 205, 59 N. W. 1062. 

Debtor may prefer creditor In absence of fraud. Red River Bank v. Barnes, 
8 N. D. 432, 79 N. W. 880; Meyer Boot & Shoe Co. v. Shenkberg Co., 11 S. D. 620, 
80 N. W. 126 ; Jones v. Meyer, 7 S. D. 152, 63 N. W. 773 ; Church v. Foley, 10 S. 
D. 74, 71 N. W. 759 ; Sandwich Mfg. Co. v. Max, 5 S. D. 125, 58 N. W. 14 ; Jewett
v. Downs, 6 S. D. 319, 60 N. W. 76 ; First National Bank v. North, 2 S. D. 480, 51
N. W. 96.

§ 6636.- Order of resort among crediton. When a creditor is entitled to
resort to each of several funds for the satisfaction of his claim and another 
person has an interest in or is entitled as a creditor to resort to some, but not 
all of them, the latter may require the former to seek satisfaction from those 
funds to which the latter has no such claim so far as it can be done without 
impairing the right of the former to complete satisfaction and without doing 
injustice to third persons. [Civ. C. 1877, § 2022 ; R. C. 1899, § 5051. ] 

Order of resort among creditors. See Bank v. Moline, Milburn, Stoddard Co., 
7 N. D. 201, 73 N. W. 727. 

ARTICLE 2.-J'RAUDULENT INSTRUM ENTS AND TRANSFERS. 

§ 6637. Transfen with intent to defraud crediton void. Every transfer
of property or charge thereon made, every obligation incurred and every 
judicial proceeding taken with intent to delay or defraud any creditor or 
other person of his demands is void against all creditors of the debtor and 
their successors in interest and against any persons upon whom the estate 
of the debtor devolves in trust for the benefit of others than the debtor. [Civ. 
C. 1877, § 2023 ; R. C. 1899, § 5052. ]

Certain Instructions given In case under this section reviewed. Young v. 
Harris, 4 Dak. 367, 32 N. W. 97. 

Conveyance by Insolvent with secret trust void as to attaching creditors. 
Newell v. Wagness, 1 N. D. 62, 44 N. W. 1014 ; Bank v. Crawford, 4 Dak. 167, 28 
N. W. 855. 
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A ssignment for benefit of cred itors w i th reservation of .exemptions not fraud
u lent.  Red River Bank v . F reeman , 1 N . D . 196, 41.l N. W.  36. 

Conveyance w i t h sole obj ect to secu re honest debt  not framd ulent. Paulson v 
Ward,  4 N. D . 100, 58 N. W. 792. 

Conveyances to defraud a creditor void as to a l l .  Daisy Roller Mills v. Ward, 
G N. D .  317, 70 N. W .  271 ; Shauer v. Alerton, 151 U . S .  607 ; Burt v. Gotzaln, 10'2 
Fed . 037 . 

Fraudu lent  grantee cannot hold land as secur ity for advances. Daisy Roller 
Mi l l s v. Ward , U N. D . 317 ,  70 N. W. 271 ; Shaner v. Allerton,  151 U. S. 607 ;  Burt 
v . Gotzam,  1 02 Fed . 937. 

Fraud u lent conveyances. Knowledge of grantee . Suspicious circumstances 
excit ing inqu i ry .  Transfe r  to relat ive raises no presumption of fraud. Fluegel 
J r . , v. Henschel ,  7 N. D . 27G, 74 N. W. 996. 

Intent governs in transfer of real estate fraud u lent ly . Dal rymple v. Trust Co., 
9 N .  D . 306, 83 N. W. 245. · 

For act ion to set as ide fra u d u lent conveyance,  see Soly v. Aasen, 10 N. D. 108, 
8G N. W. 108. 

As to assignment of threshing l ien ,  see Faber v. Wagner, 1 0  N. D. 287, 86 N. 
w. 963.

As to chattel mortgage , see Bergman v . Jones,  10 N . D . 520, 88 N. W. 284.
Consent of mortgagor for mortgagee to se l l  property for h is  own benefit raises

presumption of fraud .  Greely v. Winsor ,  1 S. D. 1 17 ,  55 N. W. 325. 
As to su fficiency of a l lega t ions  in complaint and  answer under this section, see 

Probert v. McDonald , 2 S. D . 405, 51 N. W. 212 . 
A conveyance of homestead from h usband to w ife , not fraudulent conveyance. 

Fi rst State Bank v . O 'Leary,  13 S. D. 204, 83 N . W. 45. 

§ 6638. Transfer of personalty without change of possession presumed 
fraudulent. Every sale made by a vendor of personal  property in his pos
session or nnder h i s  cont rol a n d  nery assignment of personal property, unless 
the sa m e  is accompan ied by an immediate del ivery a n d  followed by an actual 
and continued change of possession of the property sold or assigned, shall be 
presumed to be fraudulent and void as  a ga i n s t  the c reditors of the vendor or 
a ssignor, or subsequent p urchase rs or i ncum bran cers in �ood faith and for 
val u e ,  unless those cla i m i n g  under snch sa l e  or assi gnment make it appear 
that the  same was m ade in goocl faith a n d  without a ny intent to hinder, 
delay or defrau d  such  c red ito rs. p ur c h a se rs or incumbrancers. [ Civ. C. 1877, 
§ 2024 : 1 893 , c h .  78, § 1 ; R . C. 1 895,  § 5053 . ] 

Vendee may be i n  possession by agent and that a gent  may be seller If tbe
possession be s uch as to adv ise cred itors of the change of t i tle In the property.
Grady v. Baker ,  3 Dak.  296, 1 1.J N. W. 417 .  

F i l ing  chat te l  mortgage i s  equ iva lent to actua l  del ivery . Reichert v. Simons, 
G Dak . 230", 42 N. W. G57 .  

Possess ion q uest ion of fact  for  jury . Rosenbaum v.  Hayes, 8 N.  D. 461, 79 N.
w. 987. 

Assi gn men t free from fraud in inception is not inval idated by subsequent 
fraudulent  acts . Wright v. Lee , 10 S. D .  263, 72 N. W. 895 .  

Open  and  v is ib le  possession of personal property must  accompany transfer or 
it w i l l  be  void as to credi t ors . Schauer v . A lle rton , 151 U. S. 607; Conrad v. 
Smi th , G N . D .  337 .  70 N . W. S H i :  State v .  Elevator Co . , 6 N . D. 41, 68 N. W. 81 ; 
Conrad v . Smi th ,  2 N. D . -!OS, 51 N. W .  720 : First National  Bank v. Comfort, 4 
Dak .  1G7,  28 N . W. 855 : How ard v. Dwight ,  8 S. D .  398, 66 N. W. 935 ;  Greely v. 
Winsor , 1 3  Dak . 1 1 7 ,  45 N .  W. 323 ; Longley v. Daly,  1 S. D. 257, 46 N. W. 247 ; 
B l ack H i l l s  Co. v .  Gard iner ,  �, S. D . 2-IG, 58 N. W .  5 5 7 ; Noyes v. Belding, 6 S. D. 
629, G2 N. W. 053 ; Morrison v. O i u m ,  3 N . D. 76, 54 N. W .  288. 

§ 6639. When only act of debtor void for fraud. A creditor can avoid the
a <' t  or ob l i ga t ion of his 11 ebto r for fra ud only when the fraud obstructs the 
enforcement by legal  process of h i s  right t o  take the property affected by the 
t ransfe r O l' o b l i ga t i o n .  [ C iv . C . 1877 , § W25 ; R. . C. 1899, § 5054. ] 

Excess of v a l u e  of secu r ity over debt  secured raises n o  p resumption of fraud 
on that account .  B lack H i l l s  Co . v . Gardiner ,  5 S. D .  246, 58 N. W. 557. 

§ 6640. When fraudulent intent question of fact. In a l l  cases arising under
section 5043 or  n ndcr  t h e  proY is ions of th i s  chapter the question of fraudulent 
i nt e n t  is one of fact  and not of l aw ; nor can any transfer or charge be ad-
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Nuisance. CIYIL CODE. §§ GGH-6649

judged fraudulent solel,v on the ground that it was not made for a valuable 
consideration. [CiY. C. 1877, § 2026; R. C. 1899. § 5055.] 

Fraudulent intent must be alleged and made to appear. Dalrymple v. Trust 
Co., 9 N. D. 300, SS N. D. 245. 

See Bank v. Calkins, 12 S. D. 411, 81 N. W. 732; Bank v. McMillan, 9 S. D. 22i, 
68 N. W. 53i; Provert v. McDonald, 2 S. D. 403, 51 N. W. 212; Gaynes v. White, 1 
S. D. 434, 4i N. W. :\24; Bergman v. Jones, 10 N. D .  320, 88 N. W. 284.

CHAPTER 99. 

NUISANCE . 

• \RTICLE l.-G1-;:---1rn.u, Pnr:--;c1PLES.

§ 6641. Nuisa.nce defined. A nuisance consists in unlawfully doing an art
or omitting to perform a duty, which art or omission either: 

1. Annoys, injures or endangers the comfort, repose, health or safety of
others; or, 

2. Offends decency; or,
3. Unlawfully interferes with, obstructs or tend to obstruct or render�

dangerous for passage any lake or navigable river, bay, stream, canal or basin, 
or any public park, square, street or highway; or, 

4. In any way renders other pPrsons insecure in life or in the use of prop
erty. [Civ. C. 1877, § 2047; R. C. 1899, § 5056.] 

The question of nuisance or no nuisance is always a question of fact. Telnen 
v. Lally, 10 N. D. 153, 8G N. W. 356.

§ 6642. Public nuisance. A public nuisance is one which affeets at the same
time an entire community or nPighborhood, or an:v considerable number of 
persons, although the extent of the annoyance or damage inflicted upon the 
individuals may be unequal. [Civ. C. 1877, § 2048; R. C. 1899, § 5057.] 

§ 6643. Private nuisance. Every nuisance not included in the definition
of the last section is private. [Civ. C. 1877, § 2049; R. C. 1899, § 5058.] 

§ 6644. Nothing done under authority of statute deemed nuisance. Nothing
which is done or maintained under the express authority of a statute can be 
deemed a nuisance. [Civ. C. 1877, § 2050; R. C. 1899, § 5059.] 

§ 6645. Liability of successive owners not abating. Every successive
owner of property who neglects to abate a continuing nuisance upon or in 
the use of such property created by a former owner is liable therefor in the 
same manner as the one who first created it. [Civ. C. 1877, § 2051; R. C. 1899, 
§ 5060.]

§ 6646. Right to damages not prejudiced by abatement. 'l'he abatement of
a nuisance does not prejudice the rig-ht of any person to recover damages 
for its past existence. [ Civ. C. 1877, § 2052; R. C. 1899, § 5061.] 

ARTICLE 2.-PUBLIC NUISANCE. 

§ 6647. Not legalized by lapse of time. �o lapse of time can le1?alize a
public nuisance, amounting to an actual obstruction of public right. [Civ. C. 
1877, § 2053; R. C. 1899, § 5062.] 

§ 6648. Remedies against. The remedies against a public nuisance arc:
1. Indictment.
2. A civil action ; or,
3. Abatement. [ Civ. C. 1877, § 2054; R. C. 1899, § 5063.]

A municipal corporation may under proper circumstances Invoke the aid of a
court of equity to restrain, prohibit or suppress a public nuisance. City of 
Huron v. Bank, 8 S. D. 449, 66 N. W. 819. 

§ 6649. Indictment. The remedy by indictment is regulated by the penal
code and the code of criminal procedure. [Civ. C. 1877, § 2055; R. C. 1899, 
§ 5064.] 

1045 

s 



§§  6650-6666 CIVIL CODE. Maxims of Jurisprudence. 

§ 6650. Civil action. A private person may maintain an action for a
public nuisance if it is specially injurious to himself, but not otherwise. 
[ Civ. C. 1877, § 2056 ; R. C. 1899, § 5065. ] 

§ 6651. Abated by public officer. A public nuisanc·e may be abated by
any public body or officer authorized thereto by law. [ Civ. C. 1877, § 2057 ; 
R. C. 1899, § 5066 . ]

§ 6652. By private person. Any person may abate a public nuisance which
is specially injurious to him by removing or, if necessary, destroying the 
thing which constitutes the same without committing a breach of the peace 
or doing unnecessary injury. [ Civ. C. 1877, § 2058 ; R. C. 1899, § 5067. ) 

ARTI CLE 3 .-PRIVATE NUISANCES. 

§ 6653. Remedies against. The remedies against a private nuisance are :
1 .  A civil action ; or,
�- Abatement. [ Civ. C. 1877 , § 2059 ; R. C. 1899, § 5068 . )
§ 6654. How person may abate. A person injured by a private nuisance

may abate it by removing or, if necessary, destroying the thing which con
stitutes the nuisance without committing a breach of the peace or doing 
unnecessary injury. f Civ.  C. 1877, § 2060 ; R. C. 1899, § 5069.) 

§ 6655. When notice required. When a private nuisance results from a
mere omission of the wrongdoer and cannot be abated without entering upon 
his land ,  reasonable notice must be given to him before entering to abate it. 
[ Civ. C. 1877, § 2061 ; R. C. 1899,  § 5070. ) 

C H A P T E R 1 0 0 .

MAXIl\fS OF JURISPRUDENCE . 
§ 6656. How to be used and applied. The maxims of jurisprudence here

inaner set forth are intended not to qualify any of the foregoing provisions 
of this code, hut to aid in their just application. [ Civ. C. 1877, § 2062 ; R. C. 
1877, § 2078 ;  R. c. 1899, § 5071 . ]  

§ 6657. When the  rea son of a rule ceases, so should the rule itself. [Civ.
C. 1877,  § 2063 ; R. C. 1899 ,  § 5072. ]

Approved in B rai thwaite v. Akin ,  2 N. D. 5 7, 49 N. W. 419 ; Meade Co. v. Hoehn,
1 2  S . D. 468, 81 N. W. 88G ; Trotter v. Life Ass 'n . , 9 S . D. 596, 70 N. W. 843 ; Troy
Min ing Co .  v. White , 10 S . D. 475, 74 N. W. 887.

§ 6658. When the reason is the same the rule should be the same. [Civ.
C. 1877, § 2064 ; R .  C . 1899, § 5073 . ]

§ 6659. One must not chanl!e his purpose t o  the injury of another. [Civ.
C. 1877 .  § 2065 ; R . C. 1899,  § 5074 . ]

§ 6660. Any one may waive the advantage of a law intended solely for
his benefit. Rut a law established for a puhlic reason cannot be contravened 
by a private agreement. [Civ . C. 1877 , § 2066 ; R. C. 1899, § 5075. ) 

§ 6661 . One must so nse h i s  own ri ghts a s  not to infringe upon the rights
of another. [ Civ. C. 1877 .  § 2067 ; R .  C. 1899, § 5076. ] 

§ 6662. He who consents to an act is not wronged by it. [Civ. C. 1877,
§ 2068 ; R. C. 1899, § 5077. ]

� 6663. Acquiescenr.e in  e rror takes away the rigbt of objecting to it. 
[ Civ. C'. 1,q77 , § 2069 ; R. C. 1 899,  § 5078 . ]  

§ 6664. No one can take advuutage of  h i s  own wrong. [Civ. C .  1877 .
§ 2070 ; R. C. 1899, § 5079 . ]

§ 6665. He who has fraudul eutly d i spossessed himself of a thing may be
treated as if hr st i l l  had pnssession .  [ Civ. C. 1877, § 2071 ; R. C. 1899, § 5080.l 

§ 6666. He who can 11 11 d docs not forbid that which is done on his behalf
is deemed to bave bidden it. [Civ. C. 1 877, § W72 ; R. C. 1899, § 5081. ]  
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Ma:tims of Jurisprudence. CIVIL CODE. §§ 6667-6690

§ 6667. No one should suffer by the act of another. [Civ. C. 1877, § 2073 ;
R. C. 1899, § 5082. ]

§ 6668. He who takes the benefit must bear the burden. [Civ. C. 1877,
§ 2074 ; R. C. 1899, § 5083. ]

§ 6669. One who grants a thing is presumed to  grant also whatever is
essential to its use. [ Civ. C. 1877, § 2075 ; R .  C. 1899, § 5084. ] 

§ 6670. For every wrong there is a remedy. [Civ. C . 1877, § 2076 ; R. C.
1899, § 5085. ] 

§ 6671. Between those who are equally in the right or equally in the wrong
the law does not interpose. [ Civ. C. 1877, § 2077 ; R. C. 1899, § 5086. 

§ 6672. Between rights otherwise equal the earliest is preferred. [C. Civ.
1877, § 2078 ; R. C. 1899, § 5087. ] 

§ 6673. No man is resposible for that which no man can control.° [ Civ. C.
1877, § 2079 ; R. c. 1899, § 5088 . ]  

§ 6674. The law helps the vigilant before those who sleep o n  their rights.
[Civ. C. 1877, § 2080 ; R. C. 1899, § 5089. ]  

§ 6675. 1.'he law respects form less than substance . [Civ. C. 1877, § 2081 ;
R. C. 1899, § 5090 . ]

See Henderson v.  Hughes Co. , 13 S. D. 576, 83 N.  W. 682. 

§ 6676. That which ou ght to have been done is to be regarded as done in
favor of him to whom and against him from whom performance is due [ Civ. 
C. 1877, § 2082 ; R. C. 1899, § 5091 . ]

§ 6677. 'l 'hat which does not appear to exist is to be regarded as if it did
not exi11t. f Civ . C. 1877 ,  § 2083 ; R. C. 1899, § 5092. ] 

§ 6618. The law never requires impossibilities. Civ. C. 1 877 ,  § 2084 ; R.
C. 1899. § 5093. ]

See Woods v. Sheldon, 9 S. D. 302, 69 N. W. 602. 

§ 6679. The law neither does nor requires idle acts. [ Civ. C. 1877, § 2085 ;
R. C. 1899, § 5094. ]

See Kirby v . Telegraph Co . ,  7 S. D. G23 , 65 N. W. 37 ; Troy M in ing  Co. v. White,
10 S. D. 475, 74 N. W. 23G ; Loftis v.  Shipping Ass'n . ,  8 S.  D. 201 , 65 N.  W.  1076 ;
Magowan v. Groneweg, 16 S. D. 29 ,  91 N. W. 335.

§ 6680. 1.'he law disregards trifieit [Civ. C. 1877,  § 2086 ; R .  C 1899,
§ 5095.]

§ 6681. Particular expressions qualify those which are general . [Civ.
C. 1877. § 2087 ; R .  C. 1899, § 5096 . ]

§ 6682. Contemporaneous exposition i s  in general the best. f Civ. C. 1877,
§ 2088 ; R. C. 1899, § 5097 . ]

§ 6683. 1.'he greater contains the less. [ Civ. C. 1877, § 2089 ; R. C .  1899,
§ 5098. ]

§ 6684. Superfluity does not vitiate. [ Civ. C. 18 77,  § 2090 ; R. C . 1899,
§ 5099. ]

§ 6685. That is certain which can be made certain .  [ Civ. C. 1877, § 2091 ;
R. C. 1899, § 5100. ]

§ 6686. 'l'ime does not confirm a void act. [ Civ. C. 1877, § 2092 ; R. C.
1899, § 5101. ]  

§ 6687. The incident follows the principal ,  not the principal the incident.
[Civ. C. 1877, § 2093 ; R. C. 1899,  § 5102 . ]  

§ 6688. An interpretation which gives effect is preferred to  one which
makes void. [Civ. C. 1877 ,  § 2094 ; R. C. 1899, § 5103 . ]  

§ 6689. Interpretation must be reasonable . [ C. Civ. 1877, § 2095 ; 1899,
§ 5104. ]

§ 6690. When one of two innocent persons must suffer by the act of a
third, he by whose negli gence it happened must be the sufferer. [ Civ. C. 1877, 
§ 2096 ; R. C. 1899, § 5105 . ]

See Sweatman v. Deadwood, 9 S. D. 380, 69 N. W. 582 ; Reed v. Kellogg, 8 S .  D .  
596, 67 N.  W. 687 ; Carroll v .  Nesbit, 9 S. D. 497, 70  N. W.  634. 
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§ §  6691-6702 CIVIL CODE. Defini t io1

C H A P T E R  1 0 1 .

DEl!'I ITIO S A f-T]) GENERAL PROVIS 

§ 6691. Words to be understood in their ordinary se1
any statute are to be u_iiderstood in their ordinary sense, 
trary intention plainly appears and except also that th 
explained are to be understood as thus explained. [Ci 
R. C. 1899, § 5106. ]

See Kennedy v. Hul l ,  14 S. D. 234, 85 N. W. 223 ; State · 
64 N. W. 548. 

§ 6692. Word defined by statute has always same ll
the meaning of a word or phrase is defined i n  any statu1 

applicable to the same word or phrase wherever it occurs .  
trary ' intention plainly appears. [ Civ. C. 1877, § 2098 ; 

§ 6693. Degrees of care. There are three degrees of c
mentioned in this code , namely, slight, ordinary and great 
the former. [ Civ. C. 1877, § 2099 ; R. C. 1899, § 5108 . ]  

§ 6694. Degrees defined. Slight care or diligence i s
ordinary prudence usually exercise about their own affa 
ance ; ordinary care or diligence is such as they usually 
own affairs of ordinary importance ; and great care or 
they usually exercise about their own affairs of great ill 
1877,  § 2100 ; R .  C. 1899, § 5109. ] 

§ 6695. Degrees of negligence. There are three de
mentioned in this code, namely, sl ight, ordinary and gross 
the former. [ Civ. C. 1877, § 2101 ; R. C. 1899, § 51 10. ] 

§ 6696. Degrees defined. Sli ght negligence consists i
care and. diligence ; ordinary negligence, in the want oj 
diligence : and gross negligence ,  in the want of slight 
[ Civ. C. 1877, § 2102 ; R. C. 1899, § 5 11 1 . ]  

§ 6697. What children includes. The term children i
birth and by adoption. [Civ. C.  1877, § 2103 ; R. C. 1899 

§ 6698. Debtor and creditor. Except as defined and
of this code every one who owes to another the performa 
is called a debtor and the one to whom he owes it is called 
1877. § 2104 ; R .  C. 1899, § 5113 . ] 

§ 6699. Good faith. Good faith consists in an honest
from taking a ny unconscientious advantage of anothe 1 
forms or technicalities of law together with an absence c 
bel ief of facts which would render the transaction uncon 
1877, § 2105 ; R. C. 1899,  § 5114. ] 

Good fai th  purchase. Gress v. Evans, 1 Dak . 387, 46 N. 
Bank, 150 U. S .  231. 

Good fa ith question for jury. Merchant v. Plelke, 10 N 
Frederick v. Fergen, 15 S. D. 541 ,  91 N. W. 328 ; State v.  
83 N. W. 869. 

§ 6700. Notice classified. Notice is e ither actual or co
1877, § 2106 : R .  C . 1899, § 5115 . ] 

§ 6701. Actual notice. Actual notice consists in ex
a fact. [ Civ. C. 1877, § 2107 ; R. C. 1899, § 5116 . ]

§ 6702. Constructive notice .  Constructive notice is  nc
law to a person not having actual notice. [ Civ. C. 1877,
§ 5117 . ]
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§ 6703. What deemed constructive notice. Every person who has actual
notice of circumstances sufficient to put a prudent man upon inquiry as to 
a particular fact and who omits to make such inquiry with reasonable diligence 
is deemed to have constructive notice of the fact itself. [ Civ. C. 1877, § 2109 ; 
R. C. 1899, § 5118. ]

Purchaser of municipal securities Is charged with knowledge of all require
ments of law under which issued . People's Bank v.  School Dist. , 3 N. D. 496, 57
N. W. 787 ; Livingston v. School Dist. , n S. D. 345, 60 N. W. 15 ; B rown v. Bon
Homme County, 1 S. D. 216, 46. N. W. 173.

That which puts a prudent man on inquiry is constructive notice. Doran v.
Dazey, 5 N. D. 167, 64 N. W. 1023 ; Meyer v. Elevator Co. 12 S. D. 172, 80 N. W.
189 ; Weber v.  Tschetter, 1 S. D. 205, 46 N. W. 201 .

One having actual notice of unrecorded mortgage Is charged therewith . Betts 
v. Letcher, 1 S. D. 182, 46 N. W. 193.

§ 6704. False notice cannot become valid. A notice which is false when
given is not valid by the subsequent happening of the event. [ Civ. C. 1877, 
§ 2110 ; R. C. 1899, § 5119.]

§ 6705. Valuation. Whenever the word " valuation " is  used in  any law.
as a basis on which the salary of a county officer is  fixed. i t  shall mean the 
valuation of the county as fixed by the state board of equal ization for the 
preceding year, and all salaries based on such valuation sha l l  begin January 
first. [ 1903, ch. 203 . ]  

§ 6706. "Paper. " The word " paper " means any flexible material upon
which it is usual to write. [ Civ. C. 1877 .  § 2111 : R. C. 1899, § 5120. ] 

§ 6707. " Person. " The word " person " except when used hy way of
contrast, includes not only human beings,  but bodies poli tic or corporate. 
[ Civ. C. 1877, § 2112 ; R. C. 1899, § 5121 . ]  

§ 6708. " Several. " The word " several " in relation to number means two
or more. [Civ. C. 1877, § 2113 ; R. C .  1899, § 5122. ] 

§ 6709. " Third persons. " The words " third pcrsons "  include all who
are not parties to the obligation or transaction concerning which the phrase 
is used. [Civ. C. 1877, § 2114 ; R. C. 1899, § 5123. ] 

§ 6710. Holidays. Holidays are every Sunday : the first day of January,
which is New Year 's day ; the twelfth day of February, which is  the birthday 
of Abraham Lincoln ; the twenty-second day of Ft:>brnary, which is the birth
day of George Washington ; the fourth day of July. which is the anniversary 
of the Declaration of Independence : the twenty-fifth day of Dt:>cember, which 
is  Christmas day ; the thirtieth day of l\Iay. which is Memoria l  day ; every 
day on which an election is held throughout the state. and every day appointed 
by the president of the United States or by the govt:>rnor of this state for a 
public fast, thanksgiving or holiday. ] 1897, ch. 86 .  § 1 ;  R. C. 1899, § 5124. l 

What are legal holidays. State v. Currie, 8 N. D. 545, SO N. W. 4i5 ; State ex rel 
Anderson v. Falley, 9 N. D. 464, 83 N. W. 913. 

§ 6711. When following day holiday. If the first day of ,January, the
twelfth day of February, the twenty-second day of February, the fourth day 
of July, the thirtieth day of May, or the twenty-fifth day of December falls 
upon a .Sunday, the Monday following shall he the holiday. [ 1897, ch. 86, 
§ 2 ;  R. C. 1899, § 5125. ]

§ 6712. Business days. All other days than those mentioned in the last
two sections are to be deemed business days for all purposes. [Civ. C.  1877,
§ 2117 ; R. C. 1899, § 5126. ]

§ 6713. Act due on holiday performed on next da.y. Whenever an act of
a secular nature, other than a work of necessity or mercy, i s  appointed by 
law or contract to be performed upon a particular day. which falls upon 
a holiday, such act may be performed upon the next business day with the 
same effect as if it had been performed upon the day appointed. [ Civ. C.  
1877, § 2118 ; R. C. 1899, § 5127. ) 

Not applicable to certificates of nomination to public office. Anderson v.  Falley, 
9 N. D. 464, 83 N. W. 918. 
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§ § 6714-li,'.!4 C I Y I L  CODE.  Defini t ions, Gen'l Pror,">isions. 

§ 6714. Usage. Usage is a reasonable and lawful public custom concerning
transactions of the same nature as those which are to be affected thereby, 
exist ing  at the place where the obligation is to be performed, and either known 
to the parties or so well established, general and uniform that they must be 
presumed to have acted with reference thereto . [ Civ. C . 1877, § 2119 ; R.. C. 
1899,  § 5128 . ] 

§ 6715. " Usual. " " Customary. " The words " usual " and " customary "
mean " according to usage. " [ Civ. C. 1877,  § 2120 ;  R. C. 1899, § 5129 . ]  

§ 6716. Valuable consideration. A valuable c onsideration i s  a thing of
value parted with, o r  a new obligation assumed at  the  time of  obtaining a 
thing, ·which is a substantial compensation for that  which is obtained thereby. 
It is also called simply " value . " [ Civ. C. 1877 ,  § 2121 ; R. C. 1899, § 5130. ] 

§ 6717. ' · Verdict. " The word " verdict " inc ludes not only the verdict of
a jury , but also the finding upon the facts of a judge or of a referee appointed 
to determine the issues in a cause. [ Civ. C. 1877, § 2122 ; R. C. 1899, § 5131. ] 

Findings of the court constitute part of the judgment roll. Colonial Mortgage 
Co . v. Brad ley, 4 S. D . 158, 55 N. W. 1108. 

§ 6718.  " Year. " " Month. " The word " year " means a calendar year
and " month " a calendar month . Fra ctions of a year are to be computed by 
the number of months .  thus : half a year is s ix months. Fractions of a day 
are to be disregarded i n  computations wh i ch  inc lude more than one day and 
involve no quest ions of priori ty . [ Civ. C. 1877 ,  § 2 123 ; R. C. 1899, § 5132. ] 

§ 6719. Masculine includes what. Words used in the masculine gender
inc lude the femin ine  and neuter. [ Civ. C . 1877 ,  § 2124 ; R. C. 1899, § 5133 . ] 

§ 6720. Singular includes what. Words used i n  the singular number
inc lude  the p l n ra l  a nd the plural the si ngu l a r, except when a contrary inten
tion plainly appears. [ Civ. C. 1877,  § 2125 ; R. C. 1899,  § 5134. ] 

§ 6721 . Other definitions. Words used i n  the present tense include the
future as well as the present : the word " oath " i ncludes " affirmation ; "  and 
every mode of oral stat ement u nder oath or affirmation is embraced by the 
term " testify, " and every ·written one in the term " depose ; "  " signature " or 
" subscription " includes m ark, when the person cannot write, his name being 
written near it and written by a person who writes h is  own name as a witness. 
The fol lowin g  words a l so have the si gn ification attached to them in this 
section , unless otherw ise apparent from the context : 

1 .  The word " property " includes property, real and personal. 
2. The words " real p roperty " a re coext ensive with lands, tenements and

heredi taments. 
3 . The words ' '  persona l  property ' '  include money, goods, chattels, things

in act ion and evidences of debt. 
4. The word " "· i l l " i n cludes c od i c i ls . [ Civ .  C . 1877 ,  § 2126 ; R. C. 1899,

§ 5135 . ]
Judgments  are included in the term "personal property." McLaughlin v. 

Alexander, 2 S. D. 226, 49 N. W. 99. 
§ 6722. " Compound interest. " The words " compound interest " mean

i nterest ad<lcd to the  p rinc ipa l  as the former becomes due and thereafter 
made to bear interest. [ Civ. C. 1877 ,  § 2127 ; R . C. 1 899 , § 5136.] 

§ 6723. " Written " and " printed. " The words " writing " and " written "
i ndude " pr in t i n g- "  and " pr inted " except i n  the case of signatures and when 
the words a rc l l Sl'd by wn_v of c ont rn st to printing. Writing may be made 
in a ny manne r. except t h a t when a person entitled to require the execution of 
a writ i n g- demands  that  it be made with ink it must be so made. [Civ. C. 
1877 ,  § 21 �8 : R .  C. 18!:J!:l , § 51 37. ] 

§ 6724. Code excludes common law. The rule of the common law that
s ta tu tes  in derogat i on t hereof a rc t o  be st rict ly construed has no application 
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to this code. This code establishes the law of this state respecting the subjects 
to which it relates ; and its provisions are to be liberally construed with a 
view to effect its objects and to promote justice. Whenever this code is 
c ited, enumerated, referred to or amended it may be designated simply as 
" the civil code, " adding, when necessary, the number of the section. [ Civ. C. 
1877, § 2129 ; R. C. 1899, § 5138 . ]  

Liberal constructions should be  adopted. Pinkerton v .  Le  Beau, 3 S .  D. 440, 
54 N. W. 97 ; Kingman v. O'Callahan, 4 S. D. 628, 57 N. W. 912;  Landauer v. 
Conklin, 3 S. D. 462, M N. W. 322; Tripp v. City of Yankton, 10 S. D. 516, 74 
N. W. 447. 

§ 6725. Seal. When the seal of a court, public officer, or person is
required by law to be affixed to any process, commission, paper or instrument, 
the word " seal i' includes an impression of such seal upon the paper alone 
as well as upon wax or a wafer affixed thereto. [Civ. C. 1877, § 2130 ; R. C. 
1899, § 5139. ] 

§ 6726. Majority power. Words giving a joint authority to three or
more public officers or other persons are construed as giving such authority 
to a majority of them, unless it is otherwise expressed in the act giving the 
authority. [ Civ. C. 1877, § 2131 ; R. C. 1899, § 5140. ] 

Legal quorum. Turnquist v. Cass Co. 11 N. D. 514, 92 N. W. 852. 
As to approval of bond, see State ex rel Ayers v. Kipp, 10 S. D. 495, 74 N. W. 440. 

§ 6727. Repeal does not revive. Whenever any act of the legislative
assembly is repealed, which repealed a former act, such former act shall not 
thereby be revived, unless it shall be expressly so provided. [ Civ. C. 1877, 
§ 2132 ; R. C. 1899, § 5141 . )

§ 6728. Effect of repeal. The repeal of any statute by the legislative
assembly shall not have the effect to release or extinguish any penalty, 
forfeiture or liability incurred under such statute, unless the repealing act 
shall so expressly provide and such statute shall be treated as still remaining 
in force for the purpose of sustaining any proper action or prosecution for 
the enforcement of such penalty, forfeiture or liability. [Civ. C. 1877, § 2133 ; 
R. C. 1899, § 5142.]

Penalties not affected by repeal, when. Bank v.  Lemke, 3 N. D. 154, 54 N.  W.
919 ; Wells County v.  McHenry, 7 N.  D. 246, 7 N. W. 241.

§ 6729. Successive weeks construed. Whenever in any act or statute of
the state of North Dakota, providing for the publication of notices, the 
phrase " successive weeks " is used, the word weeks shall be construed to 
mean calendar weeks and the publication upon any day in such week shall be 
sufficient publication for that week ; provided, that at least five days shall 
int�ene between such publications and all publications heretofore or here
after made in accordance with the provisions of this section shall be deemed 
legal and valid. [ 1889, ch. 38, § 1 ;  R. C. 1895, § 5143.) 

"Successive weeks" construed. Finlayson v.  Peterson, 5 N. D. 587, 67 N. W. 
008. 

§ 6730. Fiscal year. The fiscal year for the state of North Dakota shall
commence on the first day of July and end on the thirtieth day of June each 
year and all reports required annually or biennially of any state officer or 
from any private corporation, unless specifically otherwise provided, shall be 
made to and include the thirtieth day of June preceding and all accounts of 
such officers shall be closed and balanced to that date. [1893, ch. 67, § 1 ;  R. 
C. 1895, § 5144.]
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