
PROBATE CODE 

C H A P T E R  1 .

THE CODE AND ITS OPERATION. 

§ 7872. Title. Thie act shall be known as the probate code of the state
of North Dakota. [R. C. 1895, § 6160.) 

§ 7873. Oode establishes the law. Bow construed. Thie code establishes
the law of this state upon the subjects to which it relates; and its provisions 
and all proceedings under it shall be liberally construed, with a view to effect 
its objects and promote justice. [R. C. 1895, § 6161.] 

§ 7874. Rights not affected. No right accrued or act done in any pro
ceeding commenced before this code takes effect is in any manner impaired 
or injuriously affected by its provisions; but the mode of procedure shall 
thereafter conform as nearly as may be to its requirements. [R. C. 1895, 
§ 6162.)

§ 7875. Provisions, when in force. When a right is acquired, extinguished
or barred upon the expiration of a prescribed period of time which has com
menced to run by the provisions of any statu�e in force before this code 
takes effect, such provision shall remain in force and be deemed a part of 
this code as respects the right so affected. [R. C. 1895, § 6163.) 

§ 7876. Time, how computed. Unless otherwise specially provided, every
period of time herein prescribed with reference to the commencement of a 
proceeding or the performance of any other act, shall be computed from the 
date of the event at which such period begins, although such event happened 
before the taking effect of this code. But this section shall not be con
strued so as to conflict in any manner with the provisions of the preceding 
section. [R. C. 1895, § 6164.] 

§ 7877. Words and phrases, how construed. Unless otherwise defined
herein, words and phrases used in this code are to be construed according 
to the rules and definitions recognized in or prescribed by other statutes 
applicable thereto. [R. C. 1895, § 6165. ) 

§ 7878. Signiftcation of certain words and phrases. The following words
and phrases have in this code the signification herein prescribed, except 
where a different signification is apparent from the context : 

1. The word "case " refers to a subject matter which by the provisions of
this code is cognizable in a county court, and includes every proceeding therein 
maintained in relation to the same matter or estate. 

2. The words " county court, " " county judge " and "clerk" are to be
understood as ref erring only to the exercise of the jurisdiction and powers 
herein conferred. 

3. The word " will" includes " codicil " and denotes a last will and tes
tament, or an instrument purporting to be such. according to the context. 
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§§ 7879-7884 PROBATE CODE. The County Court. 

4. The phrase " person interested, " when used in reference to an
estate or fund, includes every person entitled either absolutely or condi
tionally to share in the same or the proceeds thereof, except a creditor. 

5. The word " mandate " includes any process or order issuing from the
court directing or prohibiting the performance of any act. [R. C. 1895, 
§ 6166.]

C H A P T E R  2 .

THE COUNTY COURT. 

ARTICLE 1..--0llGANIZATION, POWERS AND DUTIES. 

§ 7879. Oounty court established. There is established in each organized
county of this state a county court, which shall be a court of record, held by 
the county judge in the manner hereinafter prescribed. [ Const. § 110 ; 
R. C. 1895, § 6167.]

§ 7880. Terms of. The county court shall be always open for the trans
action of probate business, and there shall be a regular term of the county 
court held at the county seat in each organized county, commencing at nine 
o 'clock in the forenoon of the first Monday of each calendar month and
continuing from day to day so long as shall be necessary. [1897, ch. 111, § 2 ;
R . C. 1895, § 6168.]

§ 7881. Seal. Each county court shall have a seal upon which shall be
inscribed the name of the state and county, and the words " Seal of the 
County Court. " Such seal must be furnished by the board of county com
missioners and be at least one and five-eighths of an inch in diameter, but 
when the court is unprovided with a seal the judge may procure one at the 
expense of the county, and a scroll or other device may be used as a seal 
until a seal can be procured. [R. C. 1895, § 6169.] 

§ 7882. Office of the judge, where. The county judge shall have an office
at the county seat in rooms provided by the county, and furnished in like 
manner with tables, chairs, desks, cases for books and papers, books and 
record blanks, stationery and other articles required for the purposes of 
the office. [R. C. 1895, § 6170.] 

§ 7883. Office, when open. The judge shall keep his office open at all
proper times during reasonable hours for the purpose of holding court 
and transacting business as prescribed by law. He shall safely keep the 
records of the court and all documents and other papers lawfully intrusted 
to him by virtue of his office, or in the course of any proceeding before him 
and deliver the same over to the persons entitled thereto or to his succes
sor in office ; but the records must be open during office hours to access and in
spection by persons having any business therewith. [R. C. 1895, § 6171. ]  

§ 7884. Judge not to act aa attorney, when. A county judge shall not be 
an attorney in any civil or criminal action or other judicial proceeding, 
which involves or relates to an estate, or any part thereof, or other matter 
over which he has or may hereafter obtain jurisdiction, either for or against a 
surviving husband or wife, heir, devisee, executor, administrator, guardian 
or ward, debtor, creditor or other person, and he shall not counsel or advise 
as to any such action or proceeding or contemplated action or proceeding. 
The judges of all county courts not possessing increased jurisdiction, shall 
not recognize as entitled to practice in such county courts, any attorney who 
is a law partner or otherwise connected in business with such county judge, 
nor permit such law partner to make an appearance for clients, nor prose
cute or def end any action or judicial proceeding in the county court, nor file 
any papers as attorney for any client in relation to any estate over which such 
county judge has jurisdiction. A willful violation of any of the foregoing 
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provisions of this section shall be deemed willful misconduct in office. [R. C. 
1899, § 6172; 1901, ch. 56. ] 

§ 7885. Olerk, how appointed. A clerk may be appointed for the county
court by an order duly entered in the journal, and the appointment may 
be in like manner revoked by the judge at his pleasure. A clerk so 
appointed may until his appointment is revoked exercise the powers- ex
pressly conferred upon the clerk by the provisions of this code, but the 
judge shall be responsible for all his official acts, and may at all times act as 
his own clerk. No practicing attorney shall be appointed as clerk and no 
clerk shall act as attorney or as executor, administrator, guardian or ap
praiser in any matters before the court. [R. C. 1895, § 6173.] 

§ 7886. Olerk, powers of. A clerk may exercise concurrently with the
judge the following powers : 

1. He may certify and sign as clerk any of the records of the court�
except such as require the signature of the judge. 

2. He may certify and sign as clerk and affix the seal of the court to a
transcript or exemplification of any record of the court. 

3. He may sign as clerk and affix the seal of the court to a subpena, cita
tion or notice, and issue the same with the same effE)ct as if issued by the
judge. 

4. He may administer oaths authorized or required in any proceeding in
the court and certify the same under the seal of the court. 

5. He may postpone for a definite time not exceeding thirty days any
hearing or other matter when the judge is absent from his office and cannot 
attend court; and in counties where the county courts have civil and crim
inal jurisdiction the duties and powers of the clerks of the county courts 
shall be as nearly as may be, the same as those of the clerks of the district 
courts. [1897, ch. 111, § 3; R. C. 1899, § 6174.] 

§ 7887. Sheriff to execute process. The sheriff of the county must in per
son or by deputy attend the sittings of the county court whenever the judge 
shall so direct and must execute according to law or the direction of the 
court every process or other mandate issuing from the court. But when he is 
absent or unable to act in the discharge of any duty required of him by 
this section the judge may direct any constable of the county to act in his 
place. [R. C. 1895, § 6175.] 

§ 7888. Compensation of sheriff. Sheriffs and other officers shall receive
for their services rendered in the county court or in the execution of its 
mandates the same compensation as for like service in the district court, 
payable by the county or by a party in like manner. [R. C. 1895, § 6176. J 

ARTICLBI 2.--JURISDICTION AND POWERS OF THE COUNTY COURT. 

§ 7889. Jurildiction. The county court has original jurisdiction in pro
bate and testamentary matters, the appointment of administrators and guar
dians, the settlement of the accounts of executors, adminsitrators and 
guardians, the sale of lands by executors, administrators and guardians, and 
such other probate jurisdiction as may be conferred by law. [R. C. 1895, 
§ 6177. J

Probate court has no jurisdiction to try title to land. Gjerstadengen v. Van 
Dusen, 7 N. D. 612, 76 N. W. 233; Arnegaard v. Arnegaard, 7 N. D. 475, 75 
N. W. 797. 

§ 7890. Powers of the court. In the exercise of its jurisdiction the county
court has power : 

1. To take the proof of wills, to admit wills to probate and to revoke the
probate thereof. 

2. To take proof of and determine heirship, and to revoke such determina
tion. 
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3. To grant and revoke letters testamentary and letters of administration,
and to appoint a successor in place of a person whose letters have been 
revoked. 

4. To direct and control the conduct and settle the accounts of executors
and administrators. 

5. To direct the disposition of the property of decedents for the payment
of their debts and funeral expenses and expenses of administration. 

6. To enforce the payment of legacies and the distribution of estates of
decedents and the payment or delivery by executors and administrators of 
money or other property in their possession belonging to the estate. 

7. To appoint and remove guardians, to direct and control their conduct,
settle their accounts and compel the payment and delivery by them of money 
or other property belonging to their wards. 

8. To administer justice in all matters within its jurisdiction according to
the provisions of the statutes relating thereto. [Pro. C. 1877, § 1 ;  R. C. 1895, 
§ 6178.]

§ 7891. Jurisdiction in wills and administration. The county court of
each county has jurisdiction to take the proof of a will and grant letters 
testamentary, to grant administration or to determine heirsbip, as the case 
requires : 

1. When the decedent was at the time of his death a resident of that
county, whether his death happened there or elsewhere. 

2. When there is property of the decedent within that county which re
mains unadministered, he not being a resident of the state at the time of his 
death, in whatever place the death happened. 

3. When the application was first made in that county, if the jurisdiction
as defined in the preceding subdivision or in section 7892 is in two or more 
counties. [Pro. C. 1877, § 7 ;  R. C. 1895, § 6179.] 

§ 7892. Appointment of .a guardian. The jurisdiction to appoint a guardian
is in the county court of the county in which the ward resides or in a case 
relating exclusively to his estate in the county where the property or some 
part thereof is situated. But the provisions of this chapter have no applica
tion to the appointment of a guardian for the special purpose of maintaining 
or defending the interests of a minor or other party in an action or pro
ceeding in any court of competent jurisdiction. [R. C. 1895, § 6180.] 

§ 7893. County includes other territory, when. For the purposes of the
two preceding sections, a county is deemed to extend to all adjoining terri
tory situated within the same judicial district which is not embraced in or 
attached to any organized county. [R. C. 1895, § 6181.] 

§ 7894. Judge disqu&lifled. Procedure. When the judge of the county
court having jurisdiction as defined in sections 7890 and 7891 is disqualified 
from acting in a case for any cause specified in section 7900 of this code, 
the county court of the county to which the same may be transferred has 
also jurisdiction, but can do no act in the exercise thereof until the transfer 
has been ordered. f R. C. 1895, § 6182.] 

§ 7896. Jurisdiction, how obtained. The court obtains jurisdiction in each
case by the existence of the jurisdictional facts prescribed by statute and the 
presentation of a petition setting forth the facts ; and may thereupon obtain 
jurisdiction of the persons interested by their appearance or by the process 
of citation. [R. C. 1895, § 6183.] 

§ 7896. Jurisdiction extends over state, when. Jurisdiction once duly ex
ercised in a case by a county court is coextensive with the state, and, except 
as otherwise specially prescribed by law, excludes the subsequent exercise of 
jurisdiction by another court over the same case, or any of its incidents ; 
and all further proceedings to be taken in a county court in relation to 
the same matter or estate must be taken in the same court. [ Pro. C. 1877,
§ 9 ; R. C. 1895, § 6184. ]

Court obtains jurisdiction, bow.  Dobler v. Strobel, 0 N. D. lot, 81 N. W. 37. 
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§ 7897. Objection to decree. Jurisdiction. Proceedings. Bow ta.ken.
An objection to a decree or order of a county court for an erroneous deter
mination of any fact necessary to jurisdiction or for a defect or omission 
in such decree or order, or in the pleadings or other papers on which it was 
founded, or the finding or statement of a jurisdictional fact which actually 
existed or for a failure to take any intermediate proceeding prescribed by law 
is available only on direct application to the same court or on appeal. [R. C. 
1895, § 6185. ] 

§ 7898. Proceedings, how construed. The proceedings of a county court
in the exercise of its jurisdiction are construed in the same manner and with 
like intendments, as the proceedings of courts of general jurisdiction, and to 
its records, orders and decrees there is accorded like force, effect and legal 
presumptions as to the records, orders, judgments and decrees of courts of 
general jurisdiction. [Pro. C. 1877, § 2 ; R. C. 1895, § 6186. ] 

Decree of county court Is of equal rank with judgments of other courts. 
Phillips v. Phillips, 13 S. D. 231, 83 N. W. 94 ;  Matson v. Swenson, 5 S. D. 191, 
58 N. W. 570; Joy v. Elton, 9 N. D. 428, 83 N. W. 975; In re Taber, 13 S. D. 62, 
82 N. W. 398. 

§ 7899. County courts, authority and power of. The county court has
authority and power in each case : 

1. To issue citations, subpenaes and other process under the seal of the
court to any part of the state, and enforce obedience thereto or return thereof 
according to law. 

2. To postpone from time to time for proper cause a hearing or other
proceeding. 

3. To compel the attendance of a party or other person whenever his pres-
ence is lawfully required. , 

4. To restrain by order an executor, administrator or guardian to whom
a citation or other process has been duly issued from acting as such until the 
further order of the court. 

5. To require by order an executor, administrator, guardian or other
person subject to the jurisdiction of the court to perform any duty imposed 
on him by statute or by the court under the authority of the statute. 

6. To maintain order and decorum during the sittings of the court ; and
to punish any person for a contempt of court where the district court might 
punish him for a similar contempt and in like manner. 

7. To open, vacate or modify a decree or order of the court for fraud,
mistake, newly discovered evidence or other sufficient cause. 

8. To enter as of a former time a decree or order of the court for the
purpose of correcting a mistake or supplying an omission. 

9. To complete all unfinished business and certify and sign with the date
of so doing all papers or other records previously left .uncompleted or 
unsigned and to make and certify transcripts of all records of the court. 

10. With respect to any matter not expressly provided for in this code, to
act as nearly as may be according to the code of civil procedure, and to 
exercise such other incidental powers as are necessary to carry into effect 
the powers expressly conferred. [R. C. 1895, § 6187. ] 

ARTICLE 3.-TRANSFER OF CASES IN THE COUNTY COURT. 

§ 7900. When county judge not to act. No will shall be admitted to pro
bate, or letters testamentary or of administration granted, before any county 
judge who is interested, is next of . kin to the decedent or is a legatee or 
devisee under the will, or when he is .named as executor or trustee in the will, 
or is a witness thereto or in any other manner interested or disqualified 
from acting. [R. C. 1895, § 6188 ; 1905, ch. 90. ] 

§ 7901. County judge disqualifted. Proceedrings tr&nsf erred, where. 
When a petition is filed in the county court praying for the admission to 
probate of a will, or for granting letters testamentary or of administration, 
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or when proceedings are pending in the county court for the settlement of 
an estate, and the county judge is disqualified to act, an order must be made 
transferring the proceedings to the county court of an adjoining county ; 
and the county judge ordering the transfer must transmit to the county 
court to which the proceedings are ordered to be transferred a certified 
copy of the order and all papers on file in his office in the proceedings ; and 
thereafter the county court to which the proceedings are transferred shall ex
ercise the same authority and jurisdiction over the estate, and all matters 
relating to the administration thereof as if it had original jurisdiction of the 
estate; provided, there shall not be any necessity for transferring such pro
ceedings, or any of them, when a county judge of some other county qual
ified to act attends at the request of the county judge of the county where 
such proceedings are pending, to hold court, and conduct and· try such pro
ceedings; and such county judge, when so called upon to preside, shall ex
ercise the same jurisdiction over any proceedings in the estate as is exercised 
in other cases under like circumstances. [R. C. 1895, § 6189; 1905, ch. 90.] 

§ 7902. Transfer not to change right to administer. Retra.nsfer. The
transfer of a proceeding from one county court to another, as provided for 
in the preceding section, does not affect the right of any person for letters 
testamentary or of administration on the estate transferred, but the same 
persons are entitled to letters testamentary or of administration of the 
estate, in the order hereinbefore provided. If, before the administration is 
closed of any estate so transferred as herein provided, another person is 
elected or appointed, and qualified as judge of the county court wherein such 
proceeding was originally commenced, who is not qualified to act in the 
settlement of the estate, and the cause for which the proceeding was trans
ferred no longer exists, any person interested in the estate may have the 
proceeding returned to the county court from which it was originally trans
ferred, by filing a petition setting forth these facts, and moving the court 
therefor. [R. C. 1895, § 6190; 1905, ch. 90.] 

§ 7903. When proceeding to be returned to original court. On hearing
the motion, if the facts required by the preceding section to be set out in the 
petition are satisfactorily shown, and it further appears to the court that 
the convenience of the parties interested would be promoted by such change, 
the county judge must make an order transferring the proceeding back to 
the court where it was originally commenced ; and the county judge of the 
court ordering the transfer must transmit to the county court in which the 
proceeding was originally commenced a certified copy of the order, and all 
original papers on :file in his office in the proceeding; and the county court 
where the proceeding was originally commenced shall thereafter have juris
diction and power ·to make all necessary orders and decrees to close up the 
administration of the estate. [R. C. 1895, § 6191; 1905, ch. 90.] 

ARTICLE 4.-RECORDS OF THE COUNTY COURT. 

§ 7904. Records, what constitute. The records of each county court con
sist of the original papers in the cases adjudicated or pending therein, and 
the books prescribed in the next section. [R. C. 1895, § 6192.J 

§ 7905. Records to be kept. There shall be kept in each county court the
following books of record : 

1. A journal, in which there shall be entered under. the proper dates and
in the order in which the transactions take place, respectively, a brief state
ment of the nature and object of each proceeding; a minute or statement 
of each act of the judge or of the parties therein, except the filing of a paper : 
a minute of each hearing or postponement; the facts appearing by the return 
to each process or mandate issued from the court; and each decision or 
direction given by the court in the process of a proceeding, and such other 
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matters as are specially required to appear of record; but these provisions do 
not require a minute of the issuance or the return of the subpena or a state
ment of the evidence or any particulars relating to the introduction of 
testimony, except the names of the witnesses sworn and examined; such 
minutes to be signed by the judge at the close of the entries for each day. 

2. A docket in which there shall be set apart at least two pages to each
case for entering thereon its title and number, underneath which there shall 
be entered the following particulars, relating to that case : · On the first page, 
a register containing the name of each party to any proceeding therein; each 
guardian or other person having the custody of a party who is under any 
legal disability; each special guardian appointed for a party and ea.ch 
attorney appearing for a party, together with the post office address of each 
and word or words describing his relation to the case, if a party, as for 
example, " heir, " " devisee, " or " ward, " or his relation to the party as 
" attorney " or otherwise, according to the fact. The name of the attorney, 
guardian or custodian must immediately follow that of the party whom he 
represents ; and there shall be left sufficient space below the name of each 
party to admit of such entries from time to time as occasion requires. New 
parties, including persons to whom letters testamentary, of administration or 
of guardianship are issued shall be registered in like manner. In the margin 
on the left there shall be entered opposite the name of each special guardian 
or attorney the date of his appointment or appearance and opposite the name 
of each new party, the date on which he became a party; and in the margin 
on the right, when the relation of a party, attorney or other person ceases, 
a minute to that effect. On the page following, a chronological index or 
minute of all the proceedings in that case from the beginning until the final 
disposition thereof, including a brief statement of the object of each pro
ceeding and a minute of the filing of each pleading or other paper, each 
preliminary act of the court or judge, the issuance and return of each citation 
or other process, each hearing or postponement, each intermediate or final 
order or decree and each act done to carry the same into effect. There shall • 
be entered on the left hand margin the date of each transaction, and in the 
margin on the right a reference to the book and page of the journal or record, 
where the same appears. 

3. Record books in which there shall be transcribed in full every order
affecting a substantial right or directing · the performance of a duty and 
every final order or decree, all wills which are admitted to probate and all 
bonds of executors. administrators, guardians and surviving partners of 
deceased persons, which are accepted and approved; and all letters issued to 
executors, administrators and guardians. 

4. There shall be appended to each docket a numerical index referring
to each case by number and title, containing the number of each case pro
gressively, its title and the number of the page on which it is docketed; 
also an alphabetical index arranged with reference to the first letter of the 
family name in the title of each case and containing, in addition to each 
title, the number of the page on which the docket entries begin. When the 
cases are n9t docketed in one book, there shall be kept in a separate book 
a general index, both numerical and alphabetical, of similar character, 
referring in each instance to the book and page of the docket. The general 
index shall include all cases heretofore commenced in the county court or 
appearing on the records of the probate court conforming in relation thereto 
as nearly as may be to the above requirements. [1897, ch. 111 , § 4; R. C. 
1899, § 6193.] 

§ 7906. Docket, form of. The docket prescribed by the preceding section
shall be substantially in the following form : 
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June 20, 
1894. 

Aug. 2, 
1894. 

June 20, 
1894. 

June 21, 
1894, 

Estate of Richard Roe. 
Register. 

Jane Roe, wife, Athens, N. D. 
Mary Roe, minor heir, Athens, N. D. 
John Bates, custodian, Athens, N. D. 
Chitty, special guardian, Athens. N. D. 
Coke, special guardian, Rome, N. D. 

Estate of Richard Roe. 
Proceedings. 

Proceedings for appointment of administrator. 
John Chitty, Esq., is appointed special guardian for 

Mary Roe, minor, at her request. 

Revokecl 
Aug. 2, 

1894. 

Mary Roe, by her special guardian, filed petition for J. 185. 
administration of said estate. 

Citation issued returnable Aug. 20, 1894. 
[ R. C. 1895, § 6194.] 

§ 7907. Oitation, how issued. Before issuing a citation, the court shall
if necessary, examine the applicant and other witnesses under oath con
cerning the correct name and post office address of each party to be cited and 
may issue a subpena for that purpose. If he is unable after reasonable 
diligence to ascertain such name, the party may be designated by his relation 
to the decedent or otherwise, as nearly as may be. Each party and each 
guardian or attorney for a party, who appears in any proceeding must also 
be required to give his own name and post office address which shall be 
entered in the register accordingly and be taken as true thereafter until the 
court is notified of a change. [R. C. 1895, § 6195.] 

§ 7908. Books to be numbered progressively. When the docket, journal
or record consists of more than one book, all books of the same name shall 
be numbered progressively from one upwards. [R. C. 1895, § 6196.]

§ 7909. Cases, to be numbered how. For convenience in keeping the
books of record the cases in each county court shall be numbered in a single
and continuing series, beginning with one or with a number exceeding by
one the highest number so employed before this code takes effect. [R. C.
1895, § 6197.]

C H A P T E R  3 .

PARTIES AND PROCESS. 

ARTICLE 1.-GENEBAL RULES OF PROCEDURE. 

§ 7910. Parties in a case, who are. The general parties in a case in the
county court are the person interested in the estate or other subject matter. 
and the executor, administrator or guardian thereof. They are likewise the 
parties who must be cited in each special proceeding in the case, unless the 
parties are specially prescribed, but for distinction the party who presents a 
petition in a special proceeding is known as the petitioner or claimant, and 
the parties to be cited are known as respondents. If a citation issues for an 
incidental purpose in the course of the administration, the only parties are 
those appearing or cited for such purpose. [R. C. 1895, § 6198.] 

§ 7911. Substitution of parties, when. When an heir or devisee dies or
transfers an interest in the estate, bis legal representative or successor in 
interest, grantee or assignee may be made a party in lieu of such heir or 
devisee; and when a party to a special proceeding dies or transfers his 
interest, while the same is pending, his legal representative or successor in 
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interest may likewise be substituted at his own suggestion or at the request 
of another party. Such substitution may be made at any time by order of the 
court, and without notice when the facts are shown by the allegations of a 
pleading or affidavit. [R. C. 1895, § 6199.] 

§ 7912. Persons interested may become pa.rties. Any other person inter
ested in securing or preventing the relief sought in a special proceeding 
may, by leave of court, become a party and support or oppose the applica
tion or pray for affirmative relief consistent with the facts ; but leave must 
not be granted unless his interest sufficiently appears ; and this section shall 
not be �onstrued to affect a right or interest of such person unless he so 
becomes a party. [R. C. 1895, § 6200.] 

§ 7913. Special proceeding, how to become a party to. When a statute
provides that a person may present a petition or otherwise become a party 
in a special proceeding, an allegation of his interest in a pleading or affidavit 
is sufficient for that purpose although his interest is denied, unless he has 
been excluded from such interest by a decree of the court from which he 
has not taken an appeaJ. [R. C. 1895, § 6201.] 

§ 7914. Citation gives jurisdiction. l'orm of. The process by which the
court obtains jurisdiction in each proceeding of the parties, who do not 
appear therein, is a citation addressed to such parties by name or other 
sufficient description, informing them of the petition or other application 
upon which it issued and the relief thereby claimed or the grounds of the 
order upon which it is issued and the direction therein given; and the time 
and place at which they are required to appear before the court to answer 
the same with such further particulars as may be specially prescribed by 
statute. [Pro. C. 1877, § 302 ; R. . C. 1895, § 6202.] 

§ 7915. Time for appearance. The time for appearance must not be more
than sixty days from the date of the citation and each citation must be 
addressed by the style of " The State of North Dakota, " and contain the 
signature of the judge attested by the seal of the court. [Pro. C. 1877, § 302; 
R. C. 1895, § 6203.)

ARTICLE 2.-SERVICE OF CITATIONS AND OTHER PAPERS. 

§ 7916. Citations and notices, how served. Citations and notices, issuing
for service in any proceedings in a county court, must be served upon the 
parties personally or in some other mode as hereinafter prescribed. [Pro. C. 
1877, § 303; R. C. 1895, § 6204.] 

§ 7917. Service on attorney or guardian, when. When a party on whom
service is required has a guardian or attorney of record in the case, service 
must be made on the guardian or attorney and such service is deemed to 
be service on the party so represented; except that a citation must be 11erved 
on a party represented by a guardian if more than ten years of age, as well 
as on the guardian. [R. C. 1895, § 6205.] 

§ 7918. Service by mail, when and how made. After a party has appeared
or has been cited to appear in a case, each citation or notice subsequently 
issued in the same case may be served by mail upon him or upon his guardian 
or attorney of record as prescribed by the last section. But service by mail 
is not sufficient when a citation requires a party to appear in person, or 
issues upon an application to revoke the probate of a will or set aside a 
decree awarding a final settlement or distribution, or when the court directs 
service in some other mode. [R. C. 1895, § 6206.] 

§ 7919. Service by publication, when. Service by publication may be sub
stituted for personal service by a direction of the court authorizing such 
service, in either of the following cases : 

1. When the party who is required to make or procure service or his
attorney files an affidavit stating that he cannot obtain personal service on 
a person to be scr.ved, because he is unable to ascertain where such person 
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may be found, he having no known place of residence within the state, if 
the court is further satisfied upon an examination as prescribed in section 
7907 that the statements of the affidavit are true� 

2. When it is established in like manner or appears upon the records in
the case, that the person to be served is a nonresident of this state. [R. C. 
1895, § 6207 ; 1905, ch. 92, § 1.] 

§ 7920. Mode of service indoned on citation or notice. Every direction
for service by publication or other direction given by the court respecting the 
mode of service must be indorsed on the citation or notice. [R. C. 1895, 
§ 6208 ; 1905, ch. 92, § 2.]

§ 7921. Personal service, how made. Personal service within the state
or elsewhere may be made and proved in the mtnner prescribed by the code 
of civil procedure for the personal service of a summons. [R. C. 1895, § 6209.] 

§ 7922. Service by publication, how made and proved. Service by publica
tion is effected by printing and publishing the citation or notice to be served 
three times, once each week for three successive weeks in a newspaper, pub
lished in the county to be selected by the petitioner or his attorney, and is 
deemed complete on the day of the last publication and may be proved by 
affidavit as provided by section 7294 of the code of civil procedure. [R. C. 
1895, § 6210 : 1905, ch. 92, § 3.] 

§ 7923. Service by mail, how made and proved. Service by mail is effected •
by depositing in the post office a true copy of the citation or notice to be 
served, inclosed in a plain sealed envelope with the postage thereon fully 
paid, directed to the person to be served at his post office address; and is 
proved by the affidavit of any person having knowledge of the facts, or by 
a statement thereof in the journal when the mailing is done by the judge. 
[1897, ch. 111, § 5; R. C. 1899, § 6211.] 

§ 7924. Oitation, when it must be served. Unless otherwise specially
prescribed by law, a citation issued upon a petition must be served at least 
twenty days before the time therein specified for appearance ; every other 
citation must be served at least five days before the time specified for appear
ance; and each notice which refers to a future time must be served at least 
five days before the time so designated. When service is made by publication 
such time must be computed from the date of the last publication, and when 
service is made by mail there must be allowed in every instance an additional 
period of five days computed from the date of mailing. [Pro. C. 1877, § 305; 
R. C. 1895, § 6212.]

ARTIC'LE 3.-MANNER AND EFFECT OF APPEARANCE. 

§ 7925. Appearance, how made. In a county court every party of full
age; who has not been judicially declared incompetent to manage his affairs. 
may appear and prosecute or defend a proceeding in any case either in person 
or by an attorney regularly admitted to practice in this state, except when 
he is required to appear or otherwise act in person, pursuant to a special 
provision of this code; and is held to appear in each proceeding from the 
time when he has been duly cited to appear. [R. C. 1895, § 6213.] 

§ 7926. Appearance by a minor, how made. When a minor or a person
who has been judicially declared to be incompetent to manage his affairs is 
a party, he must appear and act by guardian, except when he makes 
application for the appointment of a guardian; but if he is a respondent. the 
guardian cannot appear for him until he has been duly served with a citation 
unless the proceeding relates directly to his estate or he is a minor under 
ten years of age. If he has no guardian appearing for him. a special guardian 
must be appointed, as prescribed in the next section. [R. C. 1895, § 6214. ] 

§ 7927. Special guardian. Qualiftcations. Bow appointed. A special
guardian must he some capable and disinterested person appointed by order 
of the court with the written consent of the person appointed. Such appoint-
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ment may be made summarily at any time upon the application of the 
incompetent party or a relative or friend of such party, for the purpose of 
commencing a proceeding or maintaining his interest in a pending pro
ceeding; or without an application at any time after he has been duly cited 
to appear in any proceeding; or whenever in the course of a proceeding in 
which he is represented by a guardian the court has any reason to suppose 
that his interest requires the appointment of another guardian. A special 
guardian so appointed in any case is authorized to appear in the subsequent 
proceedings therein to which his ward is a party until the appointment is 
revoked. [Pro. C. 1877, § 308; R. C. 1895, § 6215.] 

§ 7928. Special gua.rdian to qualify same as general guardian. A special
guardian must not receive any money or property belonging to the ward's 
estate, unless he qualifies in the same manner as a general guardian; and 
a guardian, general or special, cannot act in any matter in which his interest 
is adverse to that of the ward. [R. C. 1895, § 6216.] 

§ 7929. Appearance of guardian, effect of. Subject to the foregoing
restrictions and in the absence of fraud, collusion or mistake, prejudicial to 
the interest of the ward, the appearance in his name of his general or special 
guardian by leave or direction of the court in any proceeding is deemed to be 
the appearance of the ward, and has the same effect in that proceeding as if 
he was competent to appear in person. [Pro. C. 1877, § 311; R. C. 1895, 
§ 6217.]

§ 7930. Appearance, how effected. Notice of all proceedings. An appear
ance in any proceeding is effected by giving notice of the appearance in open 
court either orally or in writing or by pleading, or making application therein 
to the court for an order or direction of any kind. A party who appears, 
or is hdd to appear, as hereinbefore prescribed, is deemed to have knowledge 
of each postponement, and all other acts done in the course of the proceeding 
from the commencement until the final disposition thereof, without further 
notice, except such as is imparted by the records of the court. A party who 
appears as hereinbefore prescribed, may waive in writing the service of any 
further citation, notice or papers in the proceeding and thereafter no such 
citation. notice or paper need be served on him. [R. C. 1895, §§ 6218, 6219; 
1901. ch. 60.] 

.\RTICLl!i 4.-COMl\tENCEMENT OF A SPECIAL PROCEEDING AND THE PLEADINGS 
THEREIN. 

§ 7931. Special proceedings, how commenced. A special proceeding in
the county court -is commenced by the voluntary appearance and pleading 
of all the parties, or by the presentation of a petition by a competent party 
and the issuance of a citation to the other parties. [1897, ch. 111, § 6; R. C. 
1899. § 6220.) 

§ 7932. Proceeding by citation. Time to plead. When the proceeding is
commenced by citation the respondents shall plead at the time when they are 
cited to appear unless the court allows further time; but a party in default 
may be allowed to plead at any time before the hearing is concluded on 
such terms as the court deems just. [R. C. 1895, § 6221.) 

§ 7933. Pleadings in & special proceeding. The pleadings in a special pro
ceeding in the county court are the petition and the answer or cross petition 
of a respondent. Several parties may unite in a pleading when, as between 
themselves, their respective interests are not adverse. All pleadings must be 
filed in writing and every pleading except the answer of a special guardian 
must be verified as prescribed in the code of civil procedure. [R. C. 1895, 
§ 6222.)

§ 7934. Petition, contents of. A petition must set forth the facts which
authorize the special proceeding. entitle the petitioner to relief therein and 
show the relation of the other parties to the estate or matter in question 
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according to the prov1s10ns of this code which relate to that proceeding. 
with a prayer for the relief which the petitioner claims therein. [R. C. 1895, 
§ 6223.]

§ 7935. Answer, contents of. The answer may admit or deny the allega
tions of the petition or any material fact therein stated and allege new 
matter of defense to the whole or any part of the relief claimed. IR. C. 
1895, § 6224.] 

§ 7936. Pleadings, requisites of. The formal requisites of a pleading are
as follows: 

1. The caption, which shall contain the name of the county and court
and title of the case, as for example, "Estate of A. B., deceased," or 
"Guardianship of C. D., minor," and the names of the parties to the special 
proceeding, distinguishing them as petitioner and respondent, followed by 
a word or words descriptive of the pleading, as for example, "Petition for 
probate of will." 

2. The statement of facts.
3. The prayer for relief; but no prayer is necessary in an answer except

for the purpose of claiming affirmative relief. 
4. The signature of the party or his attorney or guardian.
5. The verification. [R. C. 1895, § 6225.]
§ 7937. Issue, how raised. An issue arises upon each of the following

allegations of a pleading: 
1. Upon each averment in the petition of the execution of a will, or of the

death of any person when necessary to jurisdiction, or of any fact alleged 
as cause for setting aside a decree or order of the court, although not 
controverted by answer. 

2. Upon every other material allegation of a petition which is controverted
by answer. 

3. Ppon every fact alleged in the answer except an admission of a fact
alleged in the petition. [R. C. 1895, § 6226.] 

ARTICLE 5.-PosTPONEMENT, HEARING AND TRIAL. 

§ 7938. Respondent, when a new citation issues. When a respondent fails
to appear at the time specified in a citation the court must ascertain from 
the proofs of service, whether he has been duJy cited to appear; and unless 
the service is deemed sufficient a new citation must be issued to such party 
or parties and the hearing must be postponed until the time therein specified. 
[R. C. 1895, § 6227.] 

§ 7939. Postponement, when granted or ordered. After issue is joined
by the pleadings either party is entitled to a postponement for a reasonable 
time to procure the attendance or deposition of a witness or otherwise prepare 
for the trial. A reasonable postponement may also be granted at any time 
to allow a party to plead, or for any other meritorious cause. A postponement 
may also be ordered because the judge is sick or otherwise engaged. or 
because he desires time in which to prepare his decision. [R. C. 1895, § 6228.] 

§ 7940. Postponement, how ordered. A postponement may be ordered
without a written application and an adjournment of the court from time to 
time in the progress of a hearing operates as a postponement without a formal 
hearing. Every postponement must be to a day certain; but an indefinite 
postponement or a failure to resume the hearing at the appointed time by 
reason of the absence of the judge or for other cause does not invalidate or 
otherwise affect any act previously done, but operates only as a postponement 
of the hearing until further notice. [R. C. 1895, § 6229.] 

§ 7941. Court to try issues, when. After the respondents have had an
opportunity to plead the court must try the issues, hear the allegations and 
proofs of the respective parties, and make such decision upon the facts 
thereby found as justice and equity require. Every issue prescribed by 
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section 7937 of this chapter must be tried upon �e testimony of witnesses 
sworn and examined in open court or taken in the form of deposition 
according to the ntles of evidence applicable in a civil action except when 
the same are modified by the following provisions of this article. [R. C. 
1895, § 6230.] 

§ 7942. Oourt, powers of. The court may ex.amine the parties and other
witnesses and inquire into all the facts and circumstances as to any material 
fact, although no issue is joined thereon ; and may also in its discretion 
refuse to hear the deposition of any witness residing within the state, who 
is competent and able to appear and give testimony in person, unless satisfied 
that the necessary expense or inconvenience of procuring his attendance 
ought not to be incurred. [R. C. 1895, § 6231.] 

§ 7943. Deposition, when taken. When it is satisfactorily shown by
affidavit that a material witness within the county is so aged, sick or infirm 
that his attendance cannot be compelled without endangering his life or 
health and there is no good reason to suppose that he will be able to attend 
within a reasonable time to which the hearing may be postponed, the judge 
shall proceed to the place where the witness is and there take his testimony 
as in open court; but if an interested party so requests. the testimony of 
such witness must be taken in the form of a deposition. [1897, ch. 111, § 8; 
R. C. 1899, § 6232.]

ARTICLE 6.-DECREES AND ORDERS. 

§ 7944. Decision in a special proceeding contains what. A decision of the
county court upon the pleadings and proofs in a special proceeding shall 
state the material facts found by the court and award relief consistent 
therewith and with such directions as may be necessary or proper to give 
effect to the same and is a final determination of the rights of the parties so 
adjudicated, styled indifferently a decree or final order. [Pro. C. 1877, § 299; 
R. C. 1895, § 6233.]

§ 7945. Decree, to contain what. A decree which settles an account must
intelligibly refer to a statement of the account on file and contain a summary 
thereof as settled. [R. C. 1895, § 6234.] 

§ 7946. Order, how obtained. Every direction entered of record or given
in writing by a county court and not included in a decree is styled an order. 
Each order must be founded on a written application, unless the court is 
expressly authorized to make the same at its discretion or otherwise on its 
own motion. Each application for an order is styled a motion. but when the 
facts relied on as ground of a motion do not appear of record they must 
be set forth by affidavit. [R. C. 1895, § 6235.] · 

§ 7947. Order, contents of. An order based upon facts. within the knowl
edge of the judge or upon facts proven by the testimony of a witness, must 
contain a statement or recital of the existence or proof of the facts which 
authorize the order. But when an order is made upon matter of record, a 
reference to an affidavit, pleading or other record upon which such facts 
appear is sufficient. [R. C. 1895, § 6236.] 

§ 7948. Order, may be given when. An order prescribing the mode of
serving a citation or appointing a special administrator or appraiser, a 
restraining order, an order requiring a return to be made, or an account to 
be rendered, or any peremptory or other order which the court is expressly 
authorized to make without a previous application, may be given at any time 
when a motion for such order is made or presented. [R. C. 1895, § 6237.] 

§ 7949. Order, persona affected to be cited. Before an order can be given
npon a motion which does not come within the provisions of the last sertion, 
all persons who will be affected by the order must be cited to appear and 
be given an opportunity to defend against the same, but when a motion is 
presented in the course of a pending proceeding it is not necessary to cite 
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any person who at the time of presentation appears or is held to appear 
in such proceeding. [R. C. 1895, § 6238.] 

§ 7900. Objections to an order, how taken. At any hearing upon a motion,
or in pursuance of a citation issued upon an order, any objection arising 
upon the facts set forth in the motion or order or otherwise appearing of 
record may be presented either orally or in writing ; but no issue of fact 
arises unless the respondent answers by affidavit, controverting a material 
fact set forth as ground of the motion or order or· alleging new matter in 
defense, justification or excuse. When an issue ii so presented it may be 
submitted by consent of the parties upon their respective affidavits, which 
shall thereupon be treated as depositions; otherwise such issue must be 
tried in the same manner as the issue specified in section 7937 of this chapter. 
fR. C. 1895, § 6239.] 

§ 7901. Oosts, when &warded. Costs may be awarded in a decree or
order as follows: 

1. When there is no contest, the petitioner if successful is entitled to costs
payable out of the estate. 

2. When there is a contest, the successful party is entitled to costs pay
able by the adverse party or out of the estate as justice requires; but if the 
opposing parties are each in part successful, the award of costs is in all 
respects in the sound discretion of the court with the limitations hereinafter 
prescribed. 

3. Costs cannot be awarded against an executor, administrator or guardian,
personally, unless incurred by his neglect or misconduct. 

4. Costs payable out of the estate may be awarded in favor of an executor,
administrator or guardian, acting in good faith, although unsuccessful. 

5. A reasonable sum payable out of the estate must be awarded in
favor of a party appearing by a special guardian as compensation for his 
services ; but for the benefit of the estate the court may include a like sum 
in the amount awarded against an adverse party, or direct the same to be 
deducted in the final distribution from the share of the party so appear
ing. 

6. Except as provided in the preceding subdivision, the sum awarded
as costs in favor of a party must not exceed the amount of his expenses 
actually and necessarily incurred in procuring the service of process and 
the attendance of his witnesses .or their depositions, and must be determined 
by the court upon an itemized· statement of the expenses so incurred, verified 
by the affidavit of the party or his attorney and presented at or before the 
announcement of the decision. [R. C. 1895, § 6240.] 

§ 7952. Decree or order for money, how enforced. A decree or final order,
which directs the payment. of a sum of money by a party personally, may 
be enforced by an execution against his property, issued by the judge and 
made returnable to the county court, and must require the officer to apply 
the money thereupon collected in accordance with the order or decree. In 
other respects the process and mode of collection shall conform to the provis
ions of the code of civil procedure relating thereto, a decree being for that 
purpose regarded as a judgment. [R. C. 1895, § 6241.] 

§ 7953. Decree or order to perform any act, how enforced. A decree or
order, which requires or prohibits the performance of any act other than the 
payment of money by a party or other person, may be enforced by serving 
a certified copy of such order or decree personally on the party or person 
who is required thereby or by law to obey it and by punishing him for a 
contempt of court if he refuses or willfully neglects to obey it. A decree 
or order, which directs the payment or delivery of money to an executor, 
administrator or guardian entitled to receive it or directs the payment or de
livery by an executor, administrator or guardian of money by him received 
by virtue of his trust, may be enforced in like manner. [R. C. 1895, § 6242.] 
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§ 7954. Punishment for contempt does not ba.r action on bond. The pun
ishment of a delinquent for a contempt or the levy of an execution upon his 
property as prescribed in the last two sections does not bar or suspend an 
action against him or the sureties on his bond in relation to the same mat
ter, or otherwise affect such action as respects any sum remaining unpaid. 
[R. C. 1895, § 6243.] 

ARTICLE 7.-MISTAKES, OMISSIONS AND AMENDMENTS. 

§ 7900. Oourt may amend process, when. A county court may at any time
on motion of a party amend its process by correcting a mistake or supplying 
an omission in any respect, when the defect has not prejudiced and the amend
ment will not injure the party to or against whom such process was issued; 
and may in like manner permit a return or other intermediate proceeding 
to be amended in accordance with the facts. [R. C. 1895, § 6245.) 

§ 79o6. Amendments to pleadings for mistakes allowed. A county court
may also on motion of a party and in furtherance of justice at any time per
mit such party to amend any pleading or motion by adding or striking out 
the name of a party or by correcting a mistake in the name of a party or 
a mistake in any other respect or by inserting other allegations material 
to the case or by conforming the allegations to the facts proved. And no 
decree or order shall be vacated, revoked or reversed for an omission in the 
findings of any material fact which actually existed or for the non-averment 
of any fact in a pleading or other paper if the existence of such fact is 
established when the objection is taken; but the court shall amend the 
defect or direct an amendment as the circumstances require. [Pro. C. 1877, 
§ 299 ; R. C. 1895, § 6246.]

§ 7907. Amendment, costs allowed when. Every amendment authorized
by this article may be made without prejudice to any act previously done to 
take effect as of the date of the original proceeding, but when an amendment 
is made in any proceeding after a decision is rendered costs may be awarded 
against a party in whose favor the amendment operates as the court shall 
deem just and proper. [R. C. 1895, § 6247.) 

§ 79o8. Bour intended. Whenever a future day is specified in a citation,
notice or order for any purpose, and no particular hour is specified the time 
intended shall be taken to be the hour of ten o'clock in the forenoon of the 
day named. [R. C. 1895, § 6248.] 

ARTICLE 8.-REHEARINGS. 

§ 7909. Rehea.ring is what. A rehearing is a re-examination of the facts
involved in a decree or order upon the grounds set forth in a motion or 
petition to open and vacate or modify the same or some part thereof. [R. C. 
1895, § 6249.] 

§ 7960. Rehea.ring, for what causes granted. A rehearing may be granted
for either of the following causes: 

1. Mistake, inadvertence, surprise or excusable neglect of the party making
the application. 

2. Any irregularity iii the service of process or any fraud or misconduct
of the prevailing party or his attorney or agent, or any abuse of discretion 
on the part of the court, which prevented the applicant from appearing or 
maintaining a material issue on his part at the former hearing. 

3. Newly discovered evidence material to the issue which could not with
reasonable diligence have been produced at the former hearing by the party 
making the application. 

4. The nonexistence of any fact necessary to jurisdiction. [R. C. 1895
§ 6250.)

§ 7961. Rehea.ring, application for. An application for a rehearing may
be made by motion or petition according to the mode in which the original 
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application was made, and the parties interested must be cited accordingly. 
But every application upon any ground specified in the first 1:mbdivision of the 
preceding section must be made within thirty days from the date of the 
order or decree, and every application made upon grounds specified in the 
second and third· subdivisions must be made within one year from the date 
of the decree or order to which it relates. [R. C. 1895, § 6251.] 

§ 7962. Application for a rehearing, must show what. In addition to one
or more of the foregoing causes every application for a rehearing must set 
forth each material issue which t.he applicant expects to maintain or desig
nate the same by reference to his former pleading and no other issue can be 
tried. The causes so alleged and the issues so presented may be controverted 
as in other cases ; and after hearing the allegations and proofs of the parties 
the court shall grant or deny the application as justice and equity require. 
[R. C. 1895, § 6252.] 

§ 7963. Application granted. Duty of court. If the application is granted
the court must make a decree or order vacating the former decree or order. 
or revoking so much thereof as may be necessary and awarding such further 
relief as the facts may justify. [R. C. 1895, § 6253.] 

ARTICLE 9.-APPEALS. 

§ 7964. Appeals, who may take a.nd from what. Any party or other person
specified in the next section who deems himself aggrieved may appeal, as 
prescribed in this article, from a decree or from any order affecting a sub
stantial right made by a county court to the district court of the same county. 
[Pro. C. 1877, § 312 ; R. C. 1895. § 6254.] 

An order removing a guardian may be appealed from by guardian and minors. 
In re Olson, 10 S. D. 648, 75 N. W. 203. 

§ 7960. Appeal, parties to. Each person who was a party to the pro
ceeding in the county court and each other person, who has or claims in 
the subject matter of the decree or order a right or interest which is affected 
by an appeal may take an appeal and all parties interested must be made 
parties to the appeal. [ 1897, ch. 111, § 9 ; R. C. 1899, § 6255.] 

§ 7966. Appeal, how ta.ken. To effect an appeal the appellant must caW3e
a notice of the appeal to be served on each of the other parties and file such 
notice with the proofs of service, and an undertaking for appeal in the county 
court within thirty days from and after the date of the order or decree ; 
but when the party taking an appeal files such notice and annotmces the 
filing orally in open court at the time when the decision is given no other 
or further service of the notice is necessary. [Pro. C. 1877, § 315 ; R. C. 
1895, § 6256.] 

§ 7967. Appeal not eft'ected, when. An appeal from an order which
directs the payment of a fine as a punishment for a contempt is not effected, 
unless the amount of the fine is also deposited with the cotmty judge within 
the prescribed time to abide the order of the appellate court. [Pro. C. 1877, 
§ 319; R. C. 1895, § 6257.]

§ 7968. Appeal by executor, administrator or gu�. An executor, ad
ministrator or guardian may appeal without filing an undertaking from a 
decree or order made in any proceeding in a case in which he has given an 
official bond; and when he appeals in that manner the bond stands in place 
of such undertaking. A special guardian may appeal without filing an 
undertaking although he has not given bond, but the appeal will not operate 
as a stay unless taken from an order which grants or refuses a transfer of the 
case. [Pro. C. 1877, § 331; R. C. 1895, § 6258.] 

Give cost bond in appeals from justice court. Richardson v. Campbell ,  9 N. D. 
100, 81 N. W. 31. 

Special administrators not exempt from giving appeal bond. In re Taber, 13 
S. D. 62, 82 N. W. 398.
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§ 7969. Appeal, extension of time. When the appellant seasonably and in
good faith serves a notice of appeal on some of the parties, but through 
mistake or excusable neglect fails to obtain service on all, or in like manner 
omits to do any other act necessary to perfect the appeal or effect a stay, 
the county court upon proof of the facts by affidavit may, in its discretion, ex
tend the time for perfecting the service or other act and permit an amendment 
accordingly upon such terms as justice requires. [Pro. C. 1877, § 328; R. C. 
1895, § 6259.] 

§ 7970. Parties to an appeal, how brought in. A party specified in section
7965, who was not served with notice by reason of the fact that his inter
est or claim did not appear upon the records of the county court at the time 
when the appeal was taken, is deemed to have been duly served from the 
time when he appears in the district court for any purpose connected with 
the appeal, or he may be brought in by order of the district court on such 
notice as the court shall prescribe. [R. C. 1895, § 6260.] 

§ 7971. Appeal on question of law, how perfected. For the purpose of
taking an appeal on questions of law alone, the notice must contain a state
ment to that effect, and specify the errors in law which the appellant intends 
to rely on as grounds of the appeal and the time and place at which the 
appeal will be brought on for trial. Every other notice of appeal is suffi
cient which designates the party who appeals and the order or decree from 
which the appeal is taken and the intermediate orders if any upon which the 
appellant desires a review. And every appeal must be held to have been 
taken upon the facts and matter in law generally, unless the notice clearly indi
cates an intention to appeal on questions of law alone, but the appellant 
may by his notice restrict the appeal to any specific direction or award con
tained in a decree, if the issue upon which the same depends can be sep
arately tried and determined without prejudice to any other part of the 
decree. [Pro. C. 1877, § 316 ; R. C. 1895, § 6261.] 

After service notice of appeal should be filed with judge of county court. 
Starkweather v. Dell, 12 S. D. 146, 80 N. W. 183. 

§ 7972. Speciftca.tion of errors on appeal. A specification of errors must
contain a reference to each particular error appearing of record in the decree 
or order in the proceedings on which it is founded to which the appellant 
objects. [1897, ch. 111, § 10; R. C. 1899, § 6262.] 

§ 7973. Undertaking on appeal. Stay. An undertaking on appeal must
be executed in favor of the appellees in such sum as the county court shall 
prescribe by the appellant or his agent or attorney . in his name and suffi
cient sureties approved by the judge, to the effect that the subscribers will 
pay to the parties entitled thereto all costs of the appeal that shall be awarded 
against the appellant by ·direction of the district court not exceeding the sum 
therein stated. But the execution or enforcement of the decree or order 
appealed from shall not be stayed, unless the instrument contains a further 
undertaking to the effect that the subscribers will also pay all damages which 
the appellees or any of them shall sustain by reason of the appeal or a sep
arate undertaking to that effect is executed and filed in like manner. f Pro. 
C. 1877, § 317; R. C. 1895, § 6263.]

For sufficiency of, see Skinner v. Holt, 9 S. D. 427, 69 N. W. 595. 

§ 7974:. Undertaking, amount of. The sum prescribed in an undertaking
for costs must not be less than one hundred dollars. The sum prescribed in 
an undertaking for damages shall be such further sum as the judge deems suffi
cient, and to aid him in determining the same or the sufficiency of the sureties, 
the judge may examine the sureties and other witnesses under oath. After 
an appeal is perfected the district court may by order require the appellant 
to give a new undertaking in a larger sum or with other sureties when the 
sum specified in the original undertaking is deemed insufficient or a surety 
is found to be insolvent, has removed from the state or is of doubtful finan-
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cial responsibility, and unless the order is complied with the appeal may be 
dismissed or the stay dissolved as the case requires. [Pro. C. 1877, § 320 ; 
R. C. 1895, § 6264.]

§ 7976. Undertaking, obligations of. The prescribed undertaking for the
payment of damages creates an obligation on the part of the principal and 
sureties executing the same to compensate each of the appellees for all 
pecuniary loss and injury which he shall sustain in consequence of the appeal 
respecting each and every right or claim which was determined or enforced 
in his favor by the decree or order from which the appeal is .taken so far as 
the same shall be affirmed or otherwise sustained by the appellate court. 
When the decree or order directs the appellant or another party to pay or 
deliver money or other property, or to perform any other act to which the 
stay applied, all loss and injury sustained by an appellee in consequence of 
its detention from the time when the direction was given or by reason of any 
failure on the part of the appellant or such other party to pay or deliver 
the same in accordance with the decision or direction of the appellate court, 
and in as goo� condition as at the time when he was directed to do so by 
the county court, is deemed to be sustained in consequence of the appeal. 
When the order directs the commitment of the appellant or another person for 
disobeying any order except for the payment of a fine, an loss and injury 
resulting from his disobedience is likewise deemed to have been suffered in 
consequence of the appeal. The obligation matures at the time of the decision 
in the appellate court, but no action can be maintained thereon until ten 
days thereafter. [Pro. C. 1877, §§ 315, 319; R. C. 1895, § 6265.] 

§ 7976. Appeal stays further proceedings, when. Except when there is
an express provision to the contrary in this article, a perfected appeal stays 
the execution or enforcement of the decree or order appealed from until 
there has been a determination of the appeal or a dissolution of the stay in the 
district court ; and an appeal from an order granting or refusing a transfer 
of the case likewise stays all further proceedings in that case. In other re
spects the decree or order of the county court remains unaffected until re
versed or modified by direction of the appellate court. [R. C. 1895, § 6266. ]  

§ 7977. Appeal does not stay probate of will or letters of administration,
when. An llppeal from a decree or order admitting a will to probate or grant
ing letters testamentary, or letters of administration, does not stay the i88Uing 
of letters when, in the opinion of the county judge manifested by an entry 
upon the journal, the preservation of · the estate requires that such letters 
should .issue. But the letters so issued do not confer power to sell real prop
erty by virtue of any provision in a will or to stay or satisfy legacies, or to 
distribute the property of the decedent until the determination of the appeal. 
[ Pro. C. 1877, § 322 ; R. C. 1895, § 6267.] 

§ 7978. Appeal does not stay order for special administrator or revoke
probate of will. An appeal does not stay the execution or enforcement of 
a decree or order which appoints a special administrator or revokes the 
probate of a will or suspends or removes an executor, administrator or 
guardian, or revokes his appointment. [Pro. C. 1877, § 323 ; R. C. 1895, 
§ 6268.

§ 7979. Transcript on appeal, judge perfects. When an appeal is per
fected, the county judge must make and certify to the district court a com
plete transcript of the papers and other records upon which the appeal is 
taken or so much thereof as may be material, together with the notice of appeal 
and proof of service, the undertaking and other matters of record relating to 
the appeal ; and unless such transcript is delivered to the clerk within ten 
days, the district court may on motion of any party interested require and 
compel him to make and certify the same and may in like manner require 
him to amend the transcript as often as may be necessary or to certify and 
send up a will or other written instrument in its original form. When all the 
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proofs upon which the court acted appear in the transcript the certificate 
shall so state. [Pro. C. 1877, §§ 324, 327 ; R. C. 1895, § 6269. ] 

§ 7980. Appeal docketed in district court, when. Upon the delivery of
such transcript and payment of the clerk 's fee, the appeal must be docketedl. 
in the district court and placed on the calendar of causes for trial according· 
to the date on which it · was perfected and without a notice of trial or note 
of issue at the next term convening, not less than ten days after the taking 
of the appeal, and must be disposed of accordingly during the term, unless 
sooner disposed of in pursuance of the provisions of the next section. [R. C. 
1895, § 6270. ] 

§ 7981. Appeal on questions of law. Time of hearing. When the appeal
is taken upon questions of law alone, the time and place of hearing specified 
in the notice of appeal may be any time and place at which an issue of law 
may be tried in the district court, and a hearing may be had accordingly ; 
provided, however, that such time shall not be less than ten days after the 
service of the notice, nor later than the first day of the term specified in the 
preceding section. Upon a failure to obtain a hearing a new notice of the 
time and place of hearing may be given as often as may be necessary, and the 
appeal may, notwithstanding any such notice, be brought to a hearing at any 
time by an appellee upon a like notice served on the appellant or his attor
ney of record in the county court. [R. C. 1895, § 6271 . ]  

§ 7'82. Appeal to be dismissed, when. If the transcript is not certified to
the district court on or before the second day of the term designated in sec
tion 7980 and the appellant does not make application for an order requiring 
the same to be certified forthwith or if the appeal has not been sooner dis
posed of and the appellant fails to do any act necessary in order to have 
the same docketed and brought upon the calendar on or before the second 
day of such term, any appellee may have the same so entered by order of 
the court upon the production of a certified copy of the decree or order 
appealed from and the notice of appeal, and thereupon the appeal shall be 
summarily dismissed with ten dollars costs to such appellee, unless the appel
lant satisfactorily excuses his default and forthwith pays such costs. [R. C. 
1895, § 6272.] 

§ 7983. Appeal dismissed affirms decree or order. A dismissal of an ap
peal by order of the district court in pursuance of any provision of this arti
cle is in effect an affirmance of the decree or order appealed from. [Pro. C. 
1877, § 328 : R. C. 1895, § 6273.] 

§ 7984. Powen of district court on appeal. At a hearing of the district
court on an appeal taken upon questions of law alone the decree or order of 
the county court shall be reviewed only so far as may be necessary and with 
a view to correct errors appearing upon the record which injuriously affect 
a right or claim of the appellant and are specified in the notice of appeal ; 
but when a specification relates to a discretionary award or direction given 
upon facts shown by the record, the district court has the same discretion that 
the county court had. Each specification may be overruled or sustained 
according as the right of the matter appears, and the court shall give its 
decision accordingly, affirming or reversing the decree or order appealed from 
or reversing in part and affirming as to the remainder, with such directions 
as may be necessary or proper respecting the decree or order to be entered in 
the county court. [Pro. C. 1877, § 325 ; R. C. 1895, § 6274. ) 

§ 7986. Questions of fact tried de novo. When an appeal is taken gener
ally, all the issues must be tried and determined anew in the district court 
and the court must hear the allegations and proofs of the parties, and deter
mine all questions of law and fact arising thereon according to the mode of 
trying similar issues originating in that court, except that an issue involved 
in the probate of a will and issues arising upon a petition for the allowance 
of a claim or demand for money only must be tried according to the mode 
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of trying issues to a jury if a jury is demanded. When the appeal is taken 
from a decree or final order, the court may before trying the issues review any 
intermediate order specified in the notice of appeal, which materially affected 
the issues and vacate the same or otherwise make such order as the county 
court oug�t to have made. And upon every appeal taken generally the court 
has the same power that the county court had to permit or direct a pleading 
to be filed or otherwise amend the issues and try the same accordingly, but 
in other respects, when the proofs on which the county court acted were 
submitted in the form of affidavits or otherwise appear of record, the appeal 
must be determined upon the certified transcript. [Pro. C. 1877, § 326 ; R. C. 
1895, § 6275. ] 

Not error for circuit court to exclude order of county court appealed from when 
ottered in evidence. Trial should be conducted as 1f originally commenced tn 
circuit court. In re Olson's Estate, 17 S. D. 1 , 94 N. W. 421 ; Gran v. Sabin, 12 
S. D. 496, 81 N. W. 904.

§ 7986. District court findings on appeal. A decision of the district court
upon the facts must designate the issues tried and contain the material facts 
found by the court, or the substance of the verdict returned by the jury, as 
the case may be, and the direction of the court thereon affirming the decree 
or order from which the appeal was taken generally, or reversing the same or 
a distinct part thereof as justice requires and as to any or all of the parties, 
with specific directions respecting the decree or order to be entered in the 
county court. [R. C. 1895, § 6276. ] 

§ 7987. Revenal of decree does not affect lawful acts. The reversal of a
decree or order of the county court for any cause except for want of juris
diction does not affect the validity of any act otherwise lawfully done in pur
suance of the order or decree and in the course of the administration by an 
executor, administrator or guardian while the appeal is pending. [Pro. C. 
1877, § 332 ; R. C. 1895, § 6277. )  

§ 7988. Costs, payable how. The costs of an appeal shall be settled and
determined by the district court agreeably to the provisions of section 7951 of 
this chapter except that like fees and disbursements may be allowed as in 
other cases in that court. The amount of costs so allowed shall be stated 
in the order or decision which determines the appeal, with a direction specify
ing the party in whose favor and the party against whom the same shall be 
awarded by the county court. If the appellant is required to pay costs, the 
amount thereof shall be awarded by the county court jointly against him and 
the sureties on his undertaking as prescribed in the next Pection without an 
express direction to that effect. [Pro. C. 1877, § 329 ; R. C. 1895, § 6278.) 

§ 7989. Decision on appeal. Enforcement of the decree. Each order or
decision of the district court which dismisses or determines an appeal and each 
preliminary order which affects the merits must be given in writing and filed 
with the clerk and by him entered of record, after which the clerk shall 
attach thereto the original of each paper filed by the parties in the district 
<!OUrt each proper certificate to that court in the original form and certify 
and transmit the same without delay to the county court there to become 
part of the record ; but when a stay is granted or effected in the district 
court, they shall not be transmitted until the stay has expired. Each order 
or decision so transmitted shall be immediately entered in the journal and 
a decree or order as the case requires shall likewise be entered by the county 
court in conformity to the directions of the appellate court and be enforced 
in the same manner as other decrees or ordei:s of the county court. [Pro. C. 
1877, § 330 ; R. C. 1895, § 6279. ) 

ARTICLE 1O.-APPROVAL OF UNDERTAKINGS AND BONDS. 

§ 7990. Bonds, �ustiftcatio� and approval of. Every_ s�rety in a _bond _or
undertaking prescnbed by this code must make affidavit m connection with 
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the instrument to the effect that he is a resident and freeholder of this state, 
and is worth the sum specified in the instrument in property within the 
state over and above all his debts and liabilities and property exempt by law 
from execution. But when there are more than two sureties each may 
i;tate, in his affidavit a sum less than that so specified, if the total amount stated 
in their affidavits is double the amount of the bond or undertaking, and 
before approving such sureties, the court must also be satisfied of the truth 
of their affidavits and may require them to appear before him and examine 
them under oath and hear the testimony of other witnesses respecting 
the matters therein stated or any other fact affecting their financial responsi
bility. [Pro. C. 1877, § 81 ;  R. C. 1895, § 6280.] 

§ 7991. Money deposit in lieu of sureties. In lieu of the sureties re
quired in an undertaking for costs prescribed in this code, the party giving 
the same may deposit with the county judge a sum of money equal to the 
amount of his undertaking to be applied by the court agreeably to the pro
visions of the instrument in payment of any costs thereafter awarded 
against him, or restored to him after he is exonerated from such payment 
as the event shall determine. [R. C. 1895, § 6281.] 

§ 7992. Bond, approval to be indorsed. When a bond or undertaking is
approved, the judge shall indorse his approval thereon and file and pre
serve the instrument in his office. Except when otherwise specially pro
vided, all bonds and undertakings in anywise required by the provisions of 
this code shall run to the state of North Dakota as nominal payee, and an 
action may be brought and maintained on any such bond or undertaking by 
and in the name of any person injured by any violation of the provisions 
thereof. [R. C. 1895, § 6282.] 

C H A P T E R  4 .

SPECIAL PROCEEDINGS FOR THE PROBATE OF WILLS AND OTHER 
PURPOSES. 

ARTICLE l.-PRODUCTION AND CUSTODY OF WILL. 

§ 7993. County judge opens will and gives notice. Every county judge,
having the custody of a will or to whom a will is delivered, must after the 
death of the testator publicly open and examine such will and file the same 
in his office and give notice thereof to the persons int9l'ested in its provis
ions or deliver such will to the county judge having jurisdiction of the case. 
fCiv. C. 1877, § 700 ; R. C. 1895, § 6283. l  

§ 7994. Custodian to  deliver will. Liability for failure. Every other_ per
son having the custody of a will must immediately after receiving knowledge 
or information of the death of the testator deliver the same to the judge of 
the county court having. jurisdiction of the case ; and if he neglects to per
form that duty he shall be liable to each and every person interested in the 
wiJl for all damages caused, by such neglect. [Pro. C. 1877, § 10 ; R. C. 
1895, § 6284.] 

§ 7995. Compulsory production of will, when. When a party makes affi
davit that any person has possession of a will which he neglects or refuses 
to deliver as prescribed in the last section, the county court may cite him to 
appear forthwith or at any future time in its discretion, and upon his appear
ance may examine him under oath and compel him to make a full disclosure 
in relation to such will. If it appears from his examination or from the 
testimony of other witnesses that he has any will of the decedent in his pos
session or under his control, he must be ordered to deliver the same to the 
court, and may be committed to the jail of the county until he complies 
with the order. [Pro. C. 1877, § 14 ; R. C .1895, § 6285.] 
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§ 7996. Probate of nuncupative wills. Nuncupative wills may at any time
within six months after the testamentary words are spoken by the decedent, 
be admitted to probate on petition and notice as provided for the probate of 
wills executed in writing. The petition, in addition to the jurisdictional facts, 
must allege that the testamentary words or the substance thereof, were 
reduced to writing within thirty days after they were spoken, which writing 
must accompany the petition and be duly verified. The county court must 
not receive or entertain a petition for the probate of a nuncupative will until 
the lapse of fourteen days from the death of the testator, nor must such 
petition be at any time acted on, unless the testamentary words are, or their 
substance is reduced to writing and filed with the petition, nor until the sur
viving husband or wife, if any, and all other persons resident in the county 
and state interested in the estate, are notified, as provided for the probate 
of wills. Contests of the probate of nuncupative wills and appointments of 
executors and administrators with the will annexed of the estate devised 
thereby must be had, conducted and made as provided in cases of the pro
bate of written wills; provided, that double the period allowed for the peti
tion of revocation of the probate of a written will shall be allowed in which 
to petition for the revocation and annulling of a nuncupative will. [1897, ch. 
111, § 16; R. C. 1899, § 6286.] 

§ 7997. Original will, where filed. Every original will or statement of
the substance or provisions of a will filed as prescribed in this chapter shall 
remain in the office of the county judge except when certified to the district 
court on appeal. [R. C. 1895, § 6287.] 

§ 7998. Will unexecuted until probated. A will, foreign or domestic,
shall not be carried into effect until admitted to probate as hereinafter pre
scribed. [R. C. 1895, § 6228.] 

ARTICLE 2.-8PECIAL PROCEEDINGS FOR THE PROBATE OF A WILL. 

§ 7999. Wills, originals and nuncupative, when probated. A special pro
ceeding for the probate of a will may be commenced at any time within 
six years after the testator's death, or if the will is not made known within 
that time, then within one year after its discovery. A proceeding for the 
probate of a nuncupative will must be commenced within six months after 
the testamentary words are spoken; provided, however, that a will duly 
proved and allowed in any of the territories or dependencies, or in any other 
of the United State� or the District of Columbia, or in any foreign country 
or state, may be admitted to probate in the county court of any county in 
which any testator shall have left any estate, or any estate for which any 
claim is made, at any time. [R. C. 1895, § 6289 ; 1903, ch. 208.] 

§ 8000. Petition to probate, contents of. A petition for the probate of a
will shall, in addition to the facts prescribed in section 7934 of this code, give 
a brief description of the will referring to the sam.e as filed or allege that 
it has been lost or destroyed and set forth its provisions in full, and must 
set forth the state and county in which the property is situated and allege 
its probable value distinguishing between personal and real property and the 
probable yearly value of the rents, profits and income of the real property. 
and may pray for the appointment of the executor named in the will or 
allege his disability or refusal to act and pray for the appointment of a tes
tamentary administrator. Such petition may be presented by any party 
designated in the next section or by a creditor of the testator. [Pro. C. 
1877, §§ 11, 12, 38, 47; R. C. 1895, § 6290.] 

§ 8001. Citation isaues to all interested. The parties who must be cited
upon the petition for the probate of a will include the surviving husband or 
wife, if any, all the heirs of the testator, the devisees and legatees named 
therein, all persons in being who would take an interest in any portion of the 
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property under the provisions of the witl and the executor or executors, 
trustee or trustees named therein. [Pro. C. 1877, § 32 ; R. C. 1895, § 6291. ] 

§ 8002. Service of notice to persona interested when another will ex
ists. When there is reason to suppose that there may be another will of 
the testator in existence or persons interested in the estate who are not 
named in the petition, the court shall annex to the names of the respondents 
to whom the citation is addressed the words ' '  and all other persons inter
ested " and direct service thereof by publication in addition to the service 
otherwise prescribed by this code. [Pro. C. 1877, §§ 15, 16 ; R. C. 1895, 
§ 6292.]

§ 8003. Proceedings when probate of will is contested. A respondent may
by his answer deny the execution of the will or the competency of the 
decedent to make the same or allege any facts showing that it has been 
revoked, or was procured by duress, menace, fraud, undue influence or other 
cause affecting its validity, and may at his election pray for the appointment 
of an administrator ;  or he may allege any ground of objection there may 
be to the appointment of the proposed executor or testamentary administrator 
and pray the appointment of some other person. He may also make his 
answer a cross petition and thereby allege the execution of another will by 
the decedent of earlier or later date, and pray that the same be admitted 
to probate instead of that proposed by the petition. A cross petition may be 
answered in the same manner as a peti1ion ; but if there are new parties 
interested in the will thereby proposed, who do not appear, they must before 
the trial be cited to appear as in other cases. [Pro. C. 1877, §§ 22, 47 ; R. C. 
1895, § 6293. ]  

§ 8004. Executor to accept trust. Each person named in a will as executor
shall state in his pleading whether or not he is willing to accept the trust. 
f Pro. C. 1877, § 13 ; R. C. 1895, § 6294. ] 

§ 8005. Probate admitted if no contest, how. The court may in its
discretion grant the probate of a written will, unless the same is contested 
on the testimony of one only of the subscribing witnesses, if he testifies that 
the instrument was subscribed by the testator or was acknowledged and 
declared by him to be his will as prescribed by law, and that he believes that 
the testator was at the time of sound mind. [Pro. C. 1877, § 20 ; R. C. 1895, 
§ 6295. ]

§ 8006. Contesting probate of will. If any one appears to contest the
will, he must file written grounds of opposition to the probate thereof, and 
serve a copy on the petitioner and other residents of the county interested 
in the estate, any one or more of whom may demur thereto upon any of the 
grounds of demurrer allowed by law in civil actions. If the demurrer be 
sustained, the court must allow the contestant a reasonable time, not exceeding 
ten days, within which to amend his written opposition. If the demurrer 
is overruled , the petitioner and others interested may jointly or separately 
answer the contestant 's grounds, traversing or otherwise obviating or avoid
ing the objections. Any issues of facts thus raised involving : 

1. The competency of the decedent to make a last will and testament.
2. The freedom of the decedent at the time of the execution of the will

from duress, menace, fraud or undue influence. 
3. The due execution and attestation of the will by the decedent or

subscribing witness ; or, 
4. Any other questions substantially affecting the validity of the will

must be tried and determined by the court. 
On the trial the contestant is plaintiff, and the petitioner is defendant. 

The court after hearing the case, must give in writing the findings of fact 
and conclusions of law upon the issues submitted, and upon these the court 
must render judgment, either admitting the will to probate or rejecting it. 
In either case the proofs of the subscribing witnesses must be reduced to 
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writing. If the will be admitted 'to probate, the judgment, will and proofs 
must be recorded. If the will is contested, all the subscribing witnesses who 
are present in the county, and who are of sound mind, must be produced and 
examined ; and the death, absence or insanity of any of them must be 
satisfactorily shown to the court. If none of the subscribing witnesses resides 
in the county, and is present at the time appointed for proving the will. 
the court may admit the testimony of other witnesses to prove the sanity of 
the testator and the execution of the will ; and as evidence of the execution, 
it may admit proof of the handwriting of the testator and the subscribing 
witnesses or· any of them. The testimony of each witness, reduced to writing 
and signed by him, shall be taken, kept and filed by the judge, and sha1l 
be good evidence in any subsequent contests or trials concerning the validity 
of the will, or of the sufficiency of the proof thereof, if the witness be dead. 
or has permanently removed from this state. If the court be satisfied upon 
the proof taken that the will was duly executed, and that the testator was 
at the time of the execution thereof of sound and disposing mind, and not 
acting under duress., menace, fraud or undue influence, a certificate of the 
proof and the facts so found, signed by the judge and attested by the seal 
of the court, must be attached to the will. The will and the certificate of 
the proof thereof, together with an the evidence taken, must be filed by the 
judge and recorded by him. [1897, ch. 111, § 13; R. C. 1899, § 6296.) 

§ 8007. Absence of subscribinr witness to be explained. Before the
presence of a witness whose examination is required by either of the two pre
ceding sections can be dispensed with, it must be shown by affidavit or other 
competent evidence to the satisfaction of the court that he is dead or dis
qualified or that he cannot after due diligence be found within this state or if 
within the state that he is so aged, sick or infirm that his presence cannot 
safely be required. [R. C. 1895, § 6297.] 

§ 8008. Probate of lost or destroyed wills. Whenever any will is lost or
destro�d, the county court must take proof of the execution and validity 
thereof, and establish the same, notice to all persons interested bein� first 
given, as prescribed in regard to proofs of wills in other cases. All the 
testimony given must be reduced to writing, signed by the witnesses, filed 
and recorded. No will shall be proved as a lost or destroyed will unless 
the same is proved to have been in existence at the time of the death of 
the testator, or is shown to have been fraudulently destroyed in the lifetime 
of the testator, nor unless its provisions are clearly and distinctly proved by 
at least two credible witnesses. When a lost will is established the provisions 
thereof must be distinctly stated and certified by the judge of the county 
court, under his hand and seal of the court, and the certificate must be filed 
and recorded as other wills are filed and recorded, and letters testamentary 
or of administration with the will annexed must be issued thereon in the 
same manner as upon wills produced and duly proved ; the testimony must 
be reduced to writing, signed, certified and filed as in other eases, and shall 
have the same effect as evidence as provided in the proof of other wills. If 
before or during the pend ency of an application to prove a lost or destroyed 
will, letters of administration are granted on the estate of the testator, or 
letters testamentary of any previous will of the testator are granted, the 
court may restrain the administrators or executors so appointed from an:,v 
acts or proceedings which would he injurious to the legatees, or devisees 
claiming under the lost or destroyed will. [1897, ch. 111, § 15 ; R. C. 1899. 
§ 6298.)

§ 8009. Evidence of the genuineness and execution of the will. Subject
to the foregoing restrictions the court may admit the testimony of an:,v 
competent witness respecting the execution of the will, the capacity of the 
testator or other material fact, and may also admit proof of the handwriting 
of the testator or of a subscribing witness and such other evidence as is 
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admissible in courts of justice to establish or disprove written contracts in 
similar cases. The court shall also inquire particularly into all the facts 
and circumstances and may in its discretion require proof of the circumstances 
attending the delivery and possession of the instrument and shall grant 
the probate if satisfied upon all the proofs of the genuineness of the will, 
the competency and freedom of the testator to make the same and the 
validity of its execution. [Pro. C. 1877, § 24 ; R. C. 1895, § 6299. ) 

§ 8010. Probate of. Findings and conclusions of court. The decree shall
state whether the probate was contested and if so by whom, and shall contain 
the findings of the court upon the testimony and grant or deny the probate 
accordingly with proper directions, if the probate is granted, respecting the 
appointment and qualification of an executor or testamentary administrator. 
H there is a cross petition the decree shall in like manner grant or deny the 
probate of the will thereby proposed or grant administration as the case 
requires. [Pro. C. 1877, § 23 ; R. C. 1895, § 6300.) 

§ 8011. Oertule&te of probate. Upon granting the probate of a will the
court must indorse on or attach to the instrument a certificate of the probate 
signed by the judge and attested by the seal of the court. If the will is 
nuncupative, such certificate shall be indorsed on or appended to the statement 
of the substance thereof on file. [Pro. C. 1877, § 26 ; R. C. 1895, § 6301. ) 

§ 8012. Statement when will lost. When probate of a lost or destroyed
will is granted, the provisions thereof as established by the evidence must be 
distinctly stated in writing and certified by the judge accordingly and filed 
as other wills are filed. [ Pro. C. 1877, § 40 ; R. C. 1895, § 6302. ] 

§ 8013. Will or certifl.ed statement to be recorded. The will or the
certified statement of the substance or provisions thereof as the case may be 
and the certificate of proof must be entered at length in the record of wills. 
[Pro. C. 1877, § 27 ; R. C. 1895, § 6303. ] 

§ 8014. Contesting will after probate. When a will has been admitted
to probate, any person interested therein may at any time, within one year 
after such probate, contest the same or the validity of the will. For that 
purpose he must file in the court in which the will was proved, a sworn 
petition in writing containing his allegations, that evidence discovered since 
the probate of the will, the material facts of which must be set forth, shows : 

1. That a will of later date than the one proved by the decedent,
revoking or changing the former will, has been discovered and is offered ; or, 

2. That some jurisdictional fact was wanting in the former probate ; or,
3. That the testator was not competent, free from duress, menace, fraud,

or undue influence when the will allowed was made ; or, 
4. That the former will was not duly executed and attested.
Upon filing the petition, a citation must be issued to the executors of the

will, or to the administrators with the will annexed, and to all the legatees 
and devisees mentioned in the will, and heirs residing in the state, so far 
as known to the petitioner, or to their guardian, if any of them are minors, 
or their personal representatives, if any of them are dead, requiring them 
to appear before the court on some day of a regular term therein specified, 
to show cause why the probate of the will should not be revoked. H another 
will be offered by the petition, it must show all that is required in the original 
case of a petition for the probate of a will, and like notices must be served 
in the same manner, and upon all the parties as required before the hearing 
of proof of any will originally ; provided, that such notices need not be 
served on any persons upon whom the citation heretofore required has been 
served. At the time appointed for showing cause, or at any time to which the 
hearing is postponed, personal service of the citations having been made 
upon the persons named therein, and the required publications, and service 
of the notices having been made and all duly proved, the court must proceed 
to try the issues joined in the same manner as in an original contest of a 
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will. If upon hearing the proofs of the parties the court shall decide that the 
will is, for any of the reasons alleged, invalid, or that it is not proved to 
be the last will of the testator, the probate must be revoked and annulled ; 
and if the court shall decide that the new will is valid, it may admit the same 
to probate in the same manner as originally upon the probate of a contested 
will. Upon the revocation being made, the powers of the executor or admin
istrator with the will annexed, must cease ; but such executor or administrator 
shall not be liable for any act done in good faith previous to the revocation. 
The fees and expenses must be paid by the party contesting the validity or 
probate of the will, if the will in probate be confirmed. If the probate be 
annulled and revoked, the costs must be paid by the party who resisted the 
revocation, or out of the property of the decedent, as the court directs. 
[1897, ch. 111, § 14; R. C. 1899, § 6304.] 

Divorced husband not legally interested in wife's property. Halde v. Schultz, 
17 S. D. 465, 97 N. W. 369. 

§ SOU,. Probate conclusive, when. A decree which grants the probate of
a will is conclusive if the court had jurisdiction, unless reversed on appeal 
or vacated on a rehearing applied for within one year saving to minors and 
persons of unsound mind or otherwise incompetent a like period of one year 
after their respective disabilities are removed. [Pro. C. 1877, § 37 ; R. C. 
1895, § 6305.] 

§ 8016. Letters testamentary and of administration with the will a.nne:z:ed, 
how and to whom issued. The court .admitting the will to probate after the 
same is proved and allowed, must issue letters thereon to the persons named 
therein as executors, who are competent to discharge the trust, who may 
appear and qualify unless objection be made as provided hereinafter. No 
person is competent to serve as executor who at the time the will is admitted 
to probate, is : 

1. Under the age of majority. 
2. Convicted of infamous crime.
3. Adjudged by the court incompetent to execute the duties of the trust

by reason of drunkenness, improvidence, or want of understanding or 
integrity. 

If the sole executor or all of the executors are incompetent, or renounce 
or fail to apply for letters, or to appear and qualify, or if there is no executor 
named in the will, letters of administration with the will annexed must be 
issued. Any person interested in a will may file objections in writing, to 
granting letters testamentary to persons named as executors, or to any of 
them; and the objections must be heard and determined by the court. A 
petition may, at the same time, be filed for letters of administration, with the 
will annexed. When an unmarried woman, appointed executrix, marries. 
her authority is extinguished. When a married woman is named as executrix 
she may be appointed and serve in every respect as a femme sole. No 
executor of an executor shall, as such, be authorized to administer on the 
estate of the first testator, but on the death of the sole or surviving executor 
of any last will, letters of administration with the will annexed, of the estate 
of the first testator, left unadministered, must be issued. Where a person 
absent from the state, or a minor, is named executor, and there is another 
executor who accepts the trust and qualifies, the latter may have letters 
testamentary and administer tlie estate until the return of the absentee, or 
the majority of the minor, who may then be admitted as joint executor. 
If there is no other executor, letters of administration with the will annexed, 
must be granted ; but the court may, in its discretion, revoke them on the 
return of the absent executor, or the arrival of the minor at the age of 
majority. When all the executors named are not appointed by the court, 
those appointed have the same authority to perform all acts and discharge 
the trust required by the will, as effectually for every purpose as if all were 
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appointed and should act together ; when there are two executors or admin
istrators, the act of one alone shall be effectual, if the other is absent from 
the state, or laboring under any legal disability from serving, or if he has 
given his co-executor or co-administrator authority in writing, to act for 
both ; and when there are more than two executors or administrators, the 
act of a majority of them is valid. [1897, ch. 111, § 17 ; R. C. 1899, § 6306.] 

§ 8017. Administrator appointed when executor dies or resigns. When
an executor dies, resigns or is removed after entering upon his duties and 
there is no executor competent to complete the execution of the trust or 
when no appointment is made at the time of the probate, a testamentary 
administrator may be appointed in a special proceeding for that purpose. 
[Pro. C. 1877, §§ 49, 104 ; R. C. 1895, § 6308.] 

§ 8018. Executor, duties of. It is the duty of an executor named in a
will to present the same for probate, but he has no authority before letters 
are issued to do any other act except to preserve the assets of the estate 
coming into his hands and apply so much thereof as may be necessary in 
payment of the expenses of the testator 's burial. Executors appointed by 
the court after duly qualifying and receiving letters have, subject to the 
provisions · o.f this code, all th.., authority delegnted by the will to the 
exclusion of those not appointed or failing to qualify. On the death, resigna
tion or removal of an executor such authority devolves upon the surviving 
executor or executors, or if there is no surviving executor upon the succeeding 
testamentary administrator. [R. C. 1895, § 6310. ] 

§ 8019. Restraint of former administrator, when. While a proceeding for
the probate of a will is pending or while an application for a rehearing is 
pending in such proceeding, if administration had previously been granted 
upon the estate or letters testamentary issued, the court may by order restrain 
the administrator or executor from doing any act detrimental to the interests 
of a party claiming under the proposed will or claiming adversely to the 
will which is contested in the application for a rehearing. as the case may be. 
f Pro. C. 1877, § 41 ; R. C. 1895, § 6311. ]  

§ 8020. Letten of &dministration revoked. When after letters of admin
istration on the ground of intestacy have been granted a will is admitted to 
probate or when after letters have been issued upon a will the probate 
thereof is revoked or a subsequent will is admitted to probate, the decree 
granting or revoking probate must revoke the former letters. [Pro. C. 1877, 
§ 101 ; R. C. 1895, § 6312. ]

ARTICLE 3.-SPECIAL PROCEEDINGS FOR THE APPOINTMENT OF AD MINISTRATORS. 

§ 8021. Administration, when granted. When a person dies leaving
property within this state which he has not disposed of by will, administration 
of the estate may be granted as hereinafter prescribed. [Pro. C. 1877, § 56 ; 
R. C. 1895, § 6313. ]

§ 8022. Letters of administration, who entitled to. Administration of  the
estate of a person dying intestate must be granted to some one or more of 
the per�ons hereinafter mentioned, and they are respectively entitled thereto 
in  the following order : 

1. The surviving husband or wife, or some competent person whom he
or she may request to have appointed. 

2. The children.
3. The father or mother.
4. The brothers.
5. The sisters.
6. The grandchildren.
7. The next of kin entitled to share in the distribution of the estate.
8. The creditors.
9 . Any person legally competent.

1321 



§ §  8023-8028 PROBATE cong. Spcci,al Proceedings 

If the decedent was a member of a partnership at the time of his decease, 
the surviving partner must in no case be appointed administrator of his 
estate. If any person entitled to administration is a minor, letters must 
be granted to his or her guardian, or any other person entitled to letters 
of administration, in the discretion of the court. No person is competent to 
serve as administrator or administratrix, who, when appointed, is : 

1. Under the age of majority.
2. Convicted of an infamous crime.
3. Adjudged by the court incompetent to ·execute the duties of the trust

by reason of drunkenness, improvidence, or want of understanding or 
integrity. 

A married woman must not be appointed administratrix. When an 
unmarried woman, appointed administratrix, marries, her authority is extin
guished. ( 1897, ch. 111, § 18 ; R. C. 1899, § 6315. ] 

§ 8023. Time to apply for administration. To each of the above classes
in succession a period of ten days commencing with the death of the decedent 
is allowed within which to apply for administration before a petition can be 
presented by any person of a subsequent class. [R. C. 1895, § 6316. ] 

§ 8024. Petition for letters of administration. Petition for letters of
administration must be in writing, signed and duly verified by the applicant 
or his counsel, and filed with the judge or clerk of the county court, stating 
therein the facts essential to give the court jurisdiction of the case, and 
when known to the applicant, he must state the names, ages, residence and 
post office address of all the heirs of the decedent, and the description and 
value of the property. If the jurisdictional facts existea, but were not fully 
set forth in the petition, and are afterward proved in the course of adminis
tration, the decree or order of administration and subsequent proceedings 
are not void on account of such want of jurisdictional averments. When 
a petition for letters of administration is filed the court must by due order 
set a day for hearing the same, and cause due notice thereof to be given to 
all persons interested ; the notice being served in the same manner and for 
the same time as required in the probate of wills. (1897, ch. 111, § 19 ; 
R. C. 1899, § 6317. ]

§ 8025. Petition, who may contest. Any person interested may answer
the petition and allege any ground of objection that, may exist to the granting 
of administration or to the appointment of the proposed administrator ; or 
allege his own right or claim to the administration and pray for appointment 
accordingly. [ Pro. C. 1877, § 65 ; R. C. 1895, .§ 6318. ] 

§ 8026. Person entitled to administration may waive right. A party
entitled to the administration whether personally competent to receive the 
appointment or not may by his pleading nominate some other person for 
appointment in his place. [Pro. C. 1877, §§ 59, 70 ; R. C. 1895, § 6319. ] 

§ 8027. Proof of intestacy and value of property requisite. Before grant
ing administration the court must be satisfied, by competent testimony, of 
the death of the person whose estate is in question, and must require proof 
as to whether or not he left a will and of the time, place and circumstances 
of his death, his residence at the time, the character, situation and value of 
the property, the fact of the intestacy or any other material fact. ( 1897, 
ch. 111, § 11 ; R. C. 1899, § 6320. ] 

§ 8028. Preferences. Equally entitled. Power of court. Administration
may be granted to an applicant or to one of several applicants according to 
the prescribed order of preference, without regarding any party having an 
equal or a better right who fails to assert his claim ; and when there are 
several applicants of the same class the appointment may be awarded 
according to their relative fitness. But in every case, when the welfare of 
the estate manifestly so requires, an heir may be joined with the surviving 
husband or wife or two or more applicants of the same class may be united 
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in the administration or the court may in its discretion appoint some suitable 
and discreet person who is disinterested as between the parties. [Pro. C. 1877, 
§§ 57, 58, 66, 68; R. C. 1895, § 6321.]

§ 8029. Decree to fix amount of bond. A decree granting administration
shall prescribe the sum in which bond shall be given and may limit the time 
in which the person receiving the appointment shall qualify or the time 
within which each of several applicants may successively qualify upon the 
failure of those having precedence, to qualify and enter on the discharge of 
their duties. [R. C. 1895, § 6322.] 

§ 8030. Rehearing for revocation of administration. After administration
has been granted to any person other than the surviving husband or wife, 
any party having a better right to the same, which he failed to allege in 
the original proceeding may for that cause alone obtain a rehearing at any 
time within one year for the purpose of asserting such right and if his right 
is established he shall receive the appointment and the former letters shall 
be revoked. [Pro. C. 1877, §§ 71, 72, 73, 74; R. C. 1895, § 6323.] 

§ 8031. Authority of administrator. An administrator has only the
authority prescribed by statute or conferred on him according to law by a 
decree or order of the county court. [R. C. 1895, § 6324.] 

ARTICLE 4.-APPOINTMENT OF SPECIAL ADMINISTRATORS. 

§ 8032. Special administrators appointed, when. A special administrator
shall be appointed when necessary or proper for the protection of the property 
or the rights of creditors or other persons interested in the estate, in either 
of the following cases : 

1. On the motion of a party or a creditor of the decedent and without
citation or notice while a proceeding for probate or administration is pending, 
or after a decree granting the probate or administration when there is delay 
in issuing letters in consequence of the temporary absence from the state of 
the executor or administrator entitled to the same or for any other cause; 
or after letters have issued when the executor or administrator dies or is 
suspended, or his letters are revoked and there is delay in issuing letters to 
a successor. 

2. In a special proceeding in which probate or general administration
is denied because the death of the person whose estate is in question is not 
satisfactorily proved; but he is shown to have disappeared under circum
stances which afford reasonable grounds to believe either that he is dead or 
has been secreted, confined or otherwise unlawfully made away with. 

3. On the application of a state 's attorney or a creditor of the decedent
in a special proceeding for that purpose when a person of whose estate the 
court has jurisdiction dies intestate and after diligent inquiry no person 
can be found who is entitled to succeed to his property. [Pro. C. 1877, § 94 ; 
R. C. 1895, § 6325.]

§ 8033. Administration, when no heirs known. Duty of state 's attorney. 
In a case specified in the third subdivision of the preceding section it is 
the duty of the state 's attorney of the county in which the jurisdiction lies 
to petition for administration as soon as the facts come to his knowledge. 
If the application is made by a creditor such state 's attorney must be cited 
as a party. The citation must also be addressed genera11y to all persons 
interested in the estate of the deceased and published as prescribed for 
service in that mode. At the hearing the fact of intestacy shall be presumed 
unless the contrary appears. [R. C. 1895, § 6326.] 

§ 8034. Special adrninistl'.'8.tor, who may be appointed. A special admin
istrator may be any person competent to serve as administrator approved or 
selected by the court with due regard to the rights of parties claiming letters 
or otherwise interested in the estate. [Pro. C. 1877, § 96; R. C. 1895, § 6327.] 
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§ 8035. Special administrator, authority and duties of. A special admin
istrator has the same authority as a general administrator to take into his 
possession personal property, to secure and preserve it, to collect debts due 
the estate, and to take charge of the real estate and preserve it from waste 
or other injury and receive the rents, profits and income thereof, and for 
either of those purposes he may maintain any action or special proceeding. 
He must also make an inventory and render an account and may sell 
perishable property or do any other act which he may be specially required 
to do by direction of the court but cannot act generally in matters pertaining 
to the settlement of the estate. [Pro. C. 1877, §§ 98, 100 ; R. C. 1895, § 6328.] 

§ 8036. Special administration ceases, when. When letters testamentary
or of general administration on the estate are granted the powers of the 
special administrator cease and he must forthwith deliver to the executor 
or administrator all the property and effects of the decedent remaining in 
his hands. [Pro. C. 1877, § 99; R. C. 1895, § 6331. ] 

ARTICLE 5.-FOREIGN WILLS AND LETTERS OF ADMINISTRATIO:S. 

§ 8037. Probate of foreign wills. Every will duly proved and allowed
in any of the territories, or in any other of the United States or the District 
of Columbia, or in any foreign country or state, may be allowed and recorded 
in the county court of any county in which the testator shall have left any 
estate, or any estate for which claim is made. When a copy of the wil l  
and the probate thereof, duly authenticated, shall be produced by the 
executor, or by any other person interested in the will, with a petition for 
letters, the same must be filed, and the court or judge must appoint a time 
for the hearing ; notice whereof must be given as provided for an origina) 
petition for the probate of a will. If, on the hearing, it appears upon the 
face of the record that the will has been proved, allowed and admitted to 
probate in any of the territories, or any other of the states of the United 
States, the District of Columbia, or in any foreign country or state, and that 
it was executed according to the law of the place in which the same was made, 
or in which the testator was at the time domiciled, or in conformity with 
the laws of this state, it must be admitted to probate, be certified in like 
manner according to the facts, and recorded, and have the same force and 
effect as a will first admitted to probate in this state, and letters testamentary 
or of administration with the will annexed issued thereon. [ 1897, ch. 111. 
§ 12 ; R. C. 1899, § 6332. ]

§ 8038. Executors and administrators to qualify, how. An executor or
administrator appointed under the provisions of this article must qualify 
in the same manner as other executors or administrators and thereafter has 
like powers, duties and obligations respecting the property of the decedent 
within this state. [R. C. 1895, § 6339.] 

§ 8039. Foreign executor or administrator to appoint agent. Every
executor, administrator or guardian appointed in, but residing out of the 
state shall before entering upon the duties of his trust, in writing, appoint 
an agent residing in the county where he is appointed and shall by such 
writing stipulate and agree that the service of any legal process against him 
as such executor, administrator or guardian if made on said agent shall 
be of the same legal effect as if made on himself personally within the state. 
Such writing shall give the proper address of such agent and shall be filed 
in the office of the judge of the county court where such appointment is made 
and the notice to creditors shal1 state the name and address of such agent. 
[ 1883, ch. 106, § 1 ;  R. C. 1895, § 6340. ] 

ARTICLE 6. -RPECI.U, PROCEEDINGS FOR PROBATE OF HEIRSHIP. 

§ 8040. Petition to establish heirship. Proceedings. When a person dies
leaving real property within this state, which he has not disposed of by will 
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and there are no debts of the decedent which are payable to residents of this 
state, after the expiration of OI\e year from the date of his death, if no county 
court of this state has acquired jurisdiction of his estate for the purposes 
of administration, any heir or other person deriving title from or through 
an heir or heirs of such decedent may present to the county court of the 
county in which he last resided or if he was not a resident of this state at 
the time of his death, to the county court of the county in which the real 
property or some part thereof is situated a petition alleging the facts which 
authorize the special proceeding, according to the foregoing provisions with 
a particular description of the real property, and stating the interest of the 
petitioner and the interest or share of each heir according to his relationship 
to the deceased and praying for a decree determining the right of succession 
to the property. Upon the presentation of such a petition a citation shall 
be issued to all the heirs of the decedent. [1893, ch. 51, § 1; R. C. 1895, 
§ 6341.]

§ 8041. Petition, hearing of. Allegations established. At the hearing any
person inter�ted may appear and answer the petition; but this section does 
not affect a right or interest of any person except an heir unless he so 
becomes a party to the special proceeding. The answer of a respondent 
may allege any valid defense to the petition, any part of the same or any right 
or interest which the respondent claims in the property. The allegations 
of the petition must be established to the satisfaction of the court by com
petent testimony before a decree can be entered although no issue is joined 
by answer. [1893, ch. 51, § 2; R. C. 1895, § 6342.] 

§ 8042. Decree, when to issue. When the facts are established to
the satisfaction of the court a decree shall be given specifying who are 
the heirs of the decedent and what are the interests or shares of the parties, 
respectively, in the property and declaring the right of succession accord
ingly. [1893, ch. 51, § 3; R. C. 1895, § 6343.] 

§ 8043. Effect of decree. Such decree is conclusive upon the parties, and
their successors in interest, subject, however, to such disposition of the prop
erty as may be made in any subsequent proceeding in the same court in 
pursuance of the probate of a will or grant of administration. [1893, ch. 51, · 
§ 3 ; R. C. 1895, § 6343.]

§ 8044. Record of the decree. A certified copy of such decree may be
recorded in the office of the register of deeds of each county, in which the 
real property is situated in the manner prescribed by law for recording a 
deed. [1893, ch. 51, § 4; R. C. 1895, § 6344.] 

§ 8045. Costs, how paid. The costs of such proceeding are the same as
required to be paid by petitioners for letters testamentary or administration 
and must in every case be paid by the petitioner. [1897, ch. 111, § 20; 
R. C. 1899, § 6345.]

CHAPTER 5. 

REQUISITES FOR QUAL'.rFICATION. 

ARTICLE 1.-QUALIFICATIONS, REMOVAL ANJ) DISCHARGE OF EXECUTORS, ADllIN· 
ISTRATORS AND GUARDIANS. 

§ 8046. Executor, administrator, guardian. Who competent for. No
person under twenty-one years of age or other person who is incapable by 
law of making a contract, or has been convicted of a felony, is competent to 
serve as executor, administrator or guardian; and no person shall be appointed 
as such, who was a partner of the decedent at the time of his death, or is 
by the court found unfit to discharge the duties of the trust by reason of 
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drunkenness, improvidence, mental or physical infirmity, or lack of integrity. 
A married woman must not be appointed administratrix or guardian, nor 
shall the husband of the widow of a deceased man be appointed guardian of 
such deceased man's children; provided, however, that the court may in 
its discretion, upon the probate of a foreign will, issue letters testamentary 
to the executor named in the will. [1897, ch. 111, § 21; R. C. 1899, § 6346; 
1901, ch. 78.] 

§ 8047. Oath and bond of executor. Before letters are issued to an
executor, administrator or guardian he must qualify by taking an oath and 
giving bond as prescribed in this article ; and before letters are issued to 
any person who has in his possession or under his control any money or 
property belonging to the estate he may be required to exhibit an inventory 
or otherwise render a satisfactory account of his doings with such property. 
A failure to comply with the foregoing requirements within such time as 
the court allows is a relinquishment of the appointment. [Pro. C. 1877, § 75; 
R. C. 1895, § 6347.)

§ 8048. Oath, form of. Where filed. Every executor, administrator or
guardian must take and subscribe an oath administered by some competent 
officer and file the same with the county judge to the effect that he will 
faithfully and according to law to the best of his ability perform all the 
duties of his trust. [Pro. C. 1877, § 75; R. C. 1895, § 6348.] 

§ 8049. Bond. JUBWlcation. Every executor, · administrator or guardian
must give bond to the state of North Dakota for the benefit of all persons 
interested in the estate in such sum as the court prescribes, with sufficient 
sureties to be approved by the judge, and conditioned for the faithful dis
charge of all the duties of the trust imposed on him by law or by order of 
the court according to law. Except as otherwise specially prescribed by 
law the required sum must not be less than twice the aggregate value as 
ascertained by the, court of the personal property and the rents, profits and 
income for one year of the real property, belonging to the estate. Every 
bond must be held to be the joint and several contract of the principal ind 
sureties executing the same notwithstanding any express provisions therein 
to the contrary. [Pro. C. 1877, §§ 76, 78; R. C. 1895, § 6349.) 

Liability of sureties on fatlure of administrator to account. Joy v. Elton, 9 
N. D. 428, 83 N. W. 875. 

Bond takes place of appeal bond when appeal ts taken. In re Seydel's Estate, 
14 S. D. 115, 84 N. W. 397. 

§ 8050. Bond for sale of real estate. Whenever an executor, administrator
or guardian is authorized to sell or mortgage any real estate, he must in like 
manner be required to give an additional bond in a sum equal to twice the 
probable amount to be realized upon such sale or mortgage. But such addi
tional bond may be dispensed with by the decree authorizing such sale or 
mortgage, when it appears to the satisfaction of the court that the former 
bond of such executor, administrator or guardian is at least twice the value 
of the estate remaining in his hands together with the amount of such in
creased liability and is in all other respects sufficient. [Pro. C. 1877, § 77; 
R. C. 1895, § 6350.]

§ 8051. Bond waived by will. When it is expressly provided in the will
that no bond shall be required of the executor, letters testamentary may 
issue and sales of real estate be made and confirmed without any bond 
unless the court for good cause requires one to be executed; but the executor 
may at any time afterwards if it appears from any cause necessary or proper 
be required to file a bond as in other cases. [Pro. C. 1877, § 88; R. C. 1895, 
§ 6351.]

§ 8052. Separate bond. When two or more persons are appointed as ex
ecutors, administrators or guardians, the court may require and take a sep
arate bond from each. [Pro. C. 1877. § 79; R. C. 1895, § 6352.] 

1326 



Requisites for Qualification. PROBATE COnE. §§ 8053-8057

ARTICLE 2.-FORl'd OF LETI'ERS. 

§ 8053. Letters testamentary, form of. Letters testamentary may be sub
stantially in the following form : 
State of North Dakota,l 
County of ............ j ss.

Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the county court of said county, and 
C. D. has been appointed executor thereof and has duly qualified pursuant
to the order of said court, of date ..................... . 

Now, therefore, know ye, that he, the said C. D., is authorized to enter 
npon the discharge of his duties as such executor and continue therein 
until the revocation of these letters. 

Given with the seal of said court hereto affixed the ..................... . 
day of ...................... A. D. 19 ..... . 
(Seal.) 

(Official signature of the judge.) 
[Pro. C. 1877, § 53; R. C. 1895, § 6354.) 

§ 8054. Letters of testamentary administration, form of. Letters issued
to a testamentary administrator may be substantially in the following form: 
State of North Dakota, i 
County of .......... S 88• 

Whereas, the last will of A. B., deceased, a copy of which is hereto annexed, 
has been duly proved and recorded in the county court of said county, and 
C. D. has been duly appointed testamentary administrator to execute the
same, and has duly qualified pursuant to the order of said court of date

Now, therefore, know ye, that he, the said C. D., is authorized to enter 
upon the discharge of his duties as such testamentary administrator and con
tinue therein until the revocation of these letters. (Conclude as above.) 
[Pro. C. 1877, § 54; R. C. 1895, § 6355.) 

§ 8055. Letters of administration, form of. Letters of administration,
either general or special, may be substantially in the following form: 
State of North Dakota,i 
County of . . . . . . . . . . S ss.

Whereas, A. B. was appointed administrator ( or special administrator) of 
the estate of C. D., deceased, by order of the county court of said county 
of date . . . . . . . . . . . . . . . . . and has duly qualified accordingly; 

Now, therefore, know ye, that he, the said A. B., is authorized to enter 
upon the discharge of his duties. as such administrator ( or special admin
istrator) and continue therein until the revocation of these letters. (Con
clude as above.) [Pro. C. 1877, § 55; R. C. 1895, § 6356.) 

§ 8056. Letters of guardianship, form of. Letters of guardianship may
be in the form prescribed in the last section with such variations as the facts 
require. [R. C. 1895, § 6357.] 

ARTICLE 3.-NEW BONDS AND SURETIES. 

§ 8057. Bond becoming .insufficient. Proceedings. Any creditor or other
person interested in the estate may present to the county court an affidavit 
alleging that a surety in any bond taken as prescribed in this chapter is in
sufficient or has removed or is about to remove from the state or that the 
bond is inadequate in amount and demanding that the executor, adminis
trator or guardian may be required to give a new bond in a larger amount 
or new or additional sureties as the case requires, or in default thereof that 
he may be removed from his office and thereupon, if there is reason to be
lieve that the statements of the affidavit are true, such executor, administrator 
or guardian may be cited to appear and show cause why the demand should 
not be granted. [Pro. C. 1877, §§ 84, 85; R. C. 1895, § 6358.) 
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§ 8058. Judge issues citation as to insufllciency of bond. When it comes
to the knowledge of the county judge that the bond of an executor, admin
istrator or guardian is inadequate or that a surety therein is insufficient, 
is dead, or has removed or is about to remove from the state and no applica
tion is made, as provided in the last section, an order shall be made requiring 
such executor, administrator or guardian to show cause why he should not be 
required to give further security upon which he shall be cited as upon the 
application of a party. [1897, ch. 111, § 22; R. C. 1899, § 6359.] 

§ 8059. Bearing an order. If it satisfactorily appears at the hearing
that the security is inadequate or insufficient, the court must make an order 
requiring the executor to give new or additional sureties or a new bond 
in a sufficient amount as the case requires, within a reasonable time not 
exceeding ten days and directing that in default thereof his letters be re
voked. If he fails to give such security, the court must make a supplemental 
order removing him and revoking his letters accordingly. [Pro. C. 1877, §§ 
86, 87; R. C. 1895, § 6360.) 

§ 8060. Release of sureties on application. Any or all of the sureties in
a bond taken as prescribed in this chapter may present to. the county court 
a petition praying to be released from responsibility on account of any 
future breach of the condition of the bond, and thereupon the executor, 
administrator or guardian must be cited to appear in person and give new 
security. If he files in the office of the county judge a sufficient bond with 
new sureties to the satisfaction of the court at the time specified in the cita
tion or thereafter within such reasonable time not exceeding ten days as 
the court fixes, the court must make a decree releasing the petitioner from 
liability upon the bond for any subsequent act or default of the principal; 
otherwise he must make a decree removing him and revoking his letters. 
Pro. C. 1877, §§ 90, 91, 92; R. C. 1895, § 6361.] 

ARTICLE 4.-REMOVAL, SUSPENSION AND DISCHARGE OF EXECUTORS, ADMINIS· 
TRATORS AND GUARDIANS. 

§ 8061. Decree granting or revoking probate of will revokes former let
ters. When a will is admitted to probate after letters of administration have 
been issued or when the probate is revoked after letters have been issued, 
the decree granting or revoking probate shall revoke the former letters. [R. 
c. 1895, § 6362.]

§ 8062. Causes for revocation of letters. An executor, administrator or
guardian may a]so be removed by a decree of the county court revoking 
his letters upon satisfactory proof of the existence of either of the following 
causes: 

1. Any legal disability which renders him incompetent or unfit to act
as snch executor or administrator when the same has been in<-'urred since 
his letters were issued, or was not alleged in the proceeding in which he was 
appointed. 

2. Any wrongful act or omission on his part conducive to waste or mis
appropriation of the estate or affording opportunicy therefor. 

a Willfully refusing or neglecting without sufficient cause to obey any 
lawful dire,.tion of the county court or any provision of law relating to the 
discharge of his duties. 

4. In the case of an executor, when by the terms of the wiJl his office
ceases upon a contingency which has happened. 

5. In the case of a special administrator appointed upon the estate of
an absentee, when it is shown that the absentee is living and capable of re
suming the management of his affairs or that an executor or administrator 
has been appointed upon the estate by another court having jurisdiction 
thereof. f Pro. C. 1877, § 108; R. C. 1895, § 6363.) 
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§ 8063. Removal of executo�, adminisvator or guardian, how. A J?e�i
tion alleging the facts and praymg for the removal of an executor, admm1s
trator or guardian pursuant to the provisions of the preeeding section may 
be presented by a creditor or other person interested in the estate and may 
contain a prayer for the appointment of a successor and if the co�rt. deems
the a!legations sufficient a citation shall issue to the executor admm1strator 
or guardian and all other persons who by the terms of a will or by law 
are entitled to any portion of the estate. [Pro. C. 1877, § 109 ; R. C. 1895, 
§ 6364.]

§ 8064. Court may remove, when. When the facts which authorize a re
moval come to the knowledge of the court and no application is made as 
above provided, the court may make an order requiring the executor, ad
ministrator or guardian to show cause why he should not be removed, upon 
which he shall be cited to appear; and at the hearing the court may revoke his 
letters as upon a petition, and upon the removal of any such executor, ad
ministrator or guardian the court shall appoint a successor. [R. C. 18952, 
§ 6365; 1903, ch. 25.]

§ 8065. Co� may compel attendance. At any hearing contemplated by
the two preceding sections the court may require and compel the attendance 
of the executor, administrator or guardian in person and examine him under 
oath respecting the alleged cause for his removal. [Pro. C. 1877, § 112 ; 
R. C. 1895, § 6366.]

§ 8066. Court may enjoin and suspend powers, when. Upon issuing a
citation in a proceeding for the removal of an executor, administrator or 
guardian or in a proceeding to require him to give new security, if he is 
wasting or misappropriating or alleged to be wasting or misappropriating the 
estate, the court may by order summarily suspend his powers or enjoin 
him from doing any specific act in the exercise thereof as the case requires 
until its final determination. [Pro. C. 1877, § 88; 1883, ch. 106, § 2; R. C. 
1895, § 6367.] 

§ 8067. Final settlement of account. Discharge. An executor, adminis
trator or guardian may at any time present to the county court a petition 
praying that his account may be settled and that a decree may thereupon 
be made revoking his letters and discharging him accordingly. The peti
tion must set forth the facts upon which the application is founded; but 
the application shall not be entertained while a proceeding is pending for 
the removal of the executor, administrator or guardian or if in the opinion 
of the judge there is good cause for his removal or other sufficient cause 
for refusing to entertain the same. [Pro. C. 1877, § 105 ; R. C. 1895, § 6368. J

§ 8068. Proceedings pending discharge. If the court entertains such ap
plication, a citation must issue to all parties interested in the estate. At the 
hearing any creditor or other person interested may allege cause for deny
ing the application or allege cause for his removal and pray relief accord
ingly. Upon a trial of the issue if the court determines that sufficient cause 
exists for granting the application the petitioner must be allowed to account : 
and after he has fully accounted and paid over all money which is found 
to be due from him to the estate and delivered over all books, papers and other 
property of the estate in his hands as the court directs a decree shall be made 
discharging him and revoking his letters, otherwise such decree shall be 
made as justice requires. [Pro. C. 1877, § 297 ; R. C. 1895, § 6369.] 

§ 8069. Acts valid until letters revoked or suspended. All acts of an ex
ecutor or administrator capable by law of making a contract notwithstanding 
any cause for removal remain as valid and effectual as if he continued law
fully to execute the duties of his trust until his letters are revoked or his 
powers suspended by a decree or order of the court. [Pro. C. 1877, § 106 ; 
R. C. 1895, § 6370.]
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§ 8070. Procedure, when one executor dies or hi removed. When one of
two or more executors or administrators dies or becomes incapable of dis
charging the trust or when letters are revoked as to one of them, a suc
cessor to such person shall not be appointed unless such appointment is 
necessary in order to comply with the express provisions of a will, but the 
others shall proceed and complete the administration of the estate pur
suant to the letters. [Pro. C. 1877, §§ 103, 104 ; R. C. 1895, § 6371. ] 

C H A P T E R  6 .

SETTLEMENT OF THE ESTATES OF DECEDENTS. 

ARTICl,E 1 .--COLLECTION , lX\'ENTORY AND AI'PRAISEJllENT OF THE ESTATE. 

§ 8071. Possession, power and duties of executors and adminuitrators.
The executor or administrator is entitled to possession of all the real and per
sonal property of the decedent except the homstead and other exempt property 
reserved by law to the surviving husband or wife or children ; and must pro
tect the real property from waste or other injury and collect the rents and 
profits thereof until ordered to surrender the same, and collect the goods, 
chattels and other effects of the decedent and the debts and demands of 
every description due to the decedent or accruing to the estate in his right, 
and safely keep and dispose of the same according to law. [Pro. C. 1877. 
§§  122, 210 ; R. C. 1895. § 6372. ]

§ 8072. Unauthorized person having property of decedent. Every person
having or obtaining property of a decedent without authority from the ex
ecutor or administrator is liable to account for the same at its full value 
and shall not be allowed to retain or deduct therefrom any debt due from 
such decedent. [R. C. 1895, § 6373. ]  

§ 8073. Embezzlement of decedent 's property. Any person who embezzles,
conceals or alienates any moneys, goods, chattels or effects of a decedent 
is liable in a civil action for double the value of such property or for thP 
return of the property with damages to the extent of its value to be recovered 
by the executor or administrator for the benefit of the estate. [Pro. C. 
1877, § 124 ; R. C. 1895, § 6374. ) 

§ 8074. Lease of real estate. An executor or administrator may lease
the real property under his control until ordered to surrender the same 
and may keep in suitable repair all houses, buildings and fixtures thereon. 
[R .  C. 1895, § 6376. ]  

§ 8075. Inventory by surviving partners. In  case of the death of  one
partner the surviving partner or partners must make a full, true and com
plete inventory of the property of the copartnership with a list of all the 
liabilities thereof at the time of the death of the deceased partner and 
deliver the same to the executor or administrator of such deceased partner, 
or to the county court, and must give a good and sufficient bond to such 
executor or administrator to be approved by the county court. Such surviving
partner or partners have the right to continue in possession of the effects of 
the partnership, pay its debts out of the same and settle its business : but 
must proceed thereto without delay and account with the executor or admin
istrator and pay over such balance as may from time to time be payable to 
him in the right of the decedent. Upon the application of the administrator 
or executor the county court may, whenever it appears necessary after 
citation, order such surviving partner to deliver an inventory or render an 
account. and may enforce the order as in other cases. [1897, ch. 111,  § 23 ; 
R. C. 1899, § 6377. ]

§ 8076. Possession from third persons, how. An executor or administrator
may present to the county court an affidavit setting forth facts which tend 
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to show that money, goods, chattels, conveyances, bonds, contracts or other 
writings containing evidences of a right or claim of the decedent to lily 
property or of any demand due such decedent which should be delivered to 
him or included in an inventory or appraisal, is in the possession or under 
the control of a person who withholds or refuses to account for the same, 
or that a person has knowledge or information which he refuses to impart 
respecting such money, goods, chattels, conveyances, bonds, contracts or 
other writings so that the same cannot be discovered, inventoried or appraised, 
and praying that he may be required to appear and be examined concerning 
the same. If the court is satisfied that there are reasonable grounds for 
an investigation such person must be cited to appear in person. He may 
also be directed to appear forthwith and in that case the citation may be 
served at any time before the hearing. [Pro. C. 1877, §§ 125, 127 ; R. C. 
1895, § 6378.] 

§ 80'17. Examination of third persons as to possession. On the attend
ance of the person so cited he must be sworn and examined under oath and 
may be compelled to answer any question that may be put to him respecting 
any money, goods, chattels, conveyances, contracts or other writings specified 
in the preceding section and make a full disclosure of all the facts within 
his knowledge or information in relation thereto ; but his answers cannot 
be given in evidence against him in a criminal prosecution. If his testimony 
tends to show that other persons have knowledge or information that will 
aid the executor or administrator in the discovery of property to be inven
toried or appraised, they may be subpenaed and examined in like manner. 
After the examination the court may hear the testimony of other witnesses. 
And when it appears that a person so examined has in his possession or under 
his control any money, goods, chattels, conveyances, contracts or other 
,vritings belonging to the estate he may be ordered and compelled to deliver 
the same to the .executor or administrator or to produce the same for 
inventory and appraisement as the case requires, unless he interposes a 
written answer duly verified to the effect that he is the owner of the property 
or is entitled to possession thereof by virtue of a special property therein 
or by virtue of a lien under which he obtained possession in the life time 
of the testator. [Pro. C. 1877, § 126 ; R. C. 1895, § 6379.] 

Order requiring delivery of property prlma facle evidence of administrator's 
right to recover. Bright v.  Ecker, 9 S. D. 192, 68 N. W. 326 ; Bright v. Ecker, 9 
S. D. 449, 69 N; W. 824.

ARTICLE 2.-JNVENTORY AND APPHAISE ll E�T o�• THE ESTATE. 

§ 8078. Inventory of executor or &dministr&tor, contents of. Every
executor or administrator must within thirty days after his appointment 
make and return to the county court a true inventory and appraisement of 
all the real and personal property of the decedent which has come to his 
knowledge including a list of all bonds, mortgages, notes, book accounts 
and other securities or evidences of debt which appear by the books or 
papers of the deceased to be unsettled with a statement of the sums credited 
thereon if any. If no money has come to the hands of the executor or 
administrator, that fact must be stated in the inventory. The property 
inventoried shall be classed under separate heads as follows : 

1. All the real estate with a statement showing what portion thereof,
if any, is occupied or claimed as a homestead. 

2. All the personal property, money included, which is supposed to be
exempt distinguishing between such as is deemed absolutely exempt and 
other property. 

3. All other property not above specified. f Pro. C. 1877, §§ 113 , 116 ;
R. C. 1895, § 6380. ]
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§. 8079. Inventory, how made. The inventory must be signed by the
e�utor or administrator, who must take and subscribe thereon an oath 
before an officer authorized to administer oaths that the inventory contains 
a true statement of all the estate of the decedent which has come to his 
knowledge and possession and particularly of all money belonging to the 
decedent and of all just claims of the decedent against the affiant. [Pro. C. 
1877, § 119; R. C. 1895, § 6381. ]  

§ 8080. Executor 's personal debt. A person named in  a will as executor
is not thereby discharged from any just claim which the testator has against 
him but the claim must be included in the inventory and collected or 
accounted for in the same manner as other claims. [Pro. C. 1877, § 117 ; 
R. C. 1895, § 6382.]

§ 8081. Inventory to contain partnenhip interest. The interest of the
decedent in an unsettled partnership must be included in the inventory and 
appraised upon the statement rendered by the surviving partner or otherwise, 
like other property. [R. C. 1895, § 6383.] 

§ 8082. Bequest to executor. A discharge or bequest in a will of a debt
or demand of the testator against an executor or other person is not valirl 
against creditors of the testator but must be treated as a specific bequest of 
the amount of the debt or demand. Such demand must be included in the 
inventory and be collected and applied so far as necessary in payment of 
the creditors after which the surplus if any shall be paid as other legacies. 
[Pro. C. 1877, § 118 ; R. C. 1895, § 6384.] 

§ 8083. Decedent 's life insurance. The avails of a life insurance policy
or of a contract payable by any mutual aid or benevolent society, when 
made payable to the personal representatives of a deceased, his heirs or 
estate upon the death of a member of such society or of such insured shall 
not be subject to the debts of the decedent except by special contract, but 
shall be inventoried and distributed to the heirs or the heirs at law of such 
decedent. [1897, ch. 111, § 24 ; R. C. 1899, § 6385.] 

§ 8084. Appraisers to be appointed. Oath. Compensation. To make thP
appraisement the judge must appoint three competent and disinterested 
persons any two of whom may act. The appointment may be made by 
order at any time. A notice of the appointment must be issued upon which 
before entering upon their duties the appraisers must each subscribe an 
oath administered by a competent officer to the effect that he will truly and 
impartially according to the best of his ability appraise the property of the 
decedent and discharge all other duties required of him as such appraiser. 
If any portion of the property is in another county the same appraisers may 
serve or others may be appointed in that county. 'l'he notice and oath of 
the appraisers must be returned with the inventory together with a verified 
statement of their services and expenses. They shall be allowed a reasonable 
compensation for their services not exceeding the amount of their necessary 
expenses and two rlollars a day in addition to be paid by the executor or 
administrator as expenses of the administration. [Pro. C. 1877, § 114 ; R. C. 
1895, § 6386.] 

§ 8085. Appraisers, duties of. The appraisers must estimate and appraise
at its actual value according to their best judgment all the property described 
in the inventory submitted by the executor or administrator except money 
and must set down in figures opposite each item the value thereof as agreed 
upon in dollars and cents and after completing the appraisement they must 
subscribe and annex thereto an affidavit to the effect that the value appearing 
opposite each item was entered by them or by their direction and is the 
true value agreed upon as their appraisement, and deliver the same to the 
executor or administrator or to the court. [Pro. C. 1877, § 115; R. C. 1895. 
§ 6387. ]
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§ 8086. Supplementary inventory, when made. Whenever property, which
is not included in an inventory previously made in the same case, comes to 
the knowledge or possession of an executor or administrator, he must within 
one month thereafter or within such time as the court orders make a 
supplementary inventory and cause an appraisement thereof to be made and 
returned in like manner. [Pro. C. 1877, § 121 ; R. C. 1895, § 6388. ] 

ARTICLE 3.-POSSESSION OF THE HOMESTEAD AND ALLOTMENT OF EXEMPT 
PROPERTY. 

§ 8087. Homestead exempt from debt or liability. Delivery of. Upon
the death of either husband or wife the survivor, so long as he or she do not 
again marry, may continue to possess and occupy the whole homestead, and 
upon the death of both husband and wife the children may continue to 
possess and occupy the same until otherwise disposed of according to law. 
Such homestead, as defined in section 5049 of the civil code, must be ascer
tained and set apart as hereinafter prescribed upon the selection of the 
person or persons entitled to possession thereof, and shall not be subject to 
the payment of any debt or liability contracted by or existing against the 
husband or wife or either of them previous to or at the time of the death 
of such husband or wife. [1899, ch. 111, § 26 ; R. C. 1899, § 6389.] 

Homestead should be set apart. Hesnard v. Plunkett, 6 S. D. 73, 60 N. W. 159 ; 
Morgan v. Beutheln, 10 S. D. 650, 75 N. W. 204 ; Fore v. Fore, 2 N. D. 260, 50 
N. W. 712. 

§ 8088. Appraisers to value homestead. The appraisers must procure
from such person or persons . a description of the property claimed as a 
homestead and appraise the same at its value at the time of the death of 
the testator or intestate and shall if necessary cause the boundaries thereof 
to be ascertained and marked in their presence by a competent surveyor. 
If they find that it has been selected in such form as will materially diminish 
the value of any remaining part of the property, they may modify its 
boundaries so as to avoid such injury if it can be done without material 
injury to the homestead property. If they find that the property selected 
as a homestead exceeds in value the sum of five thousand dollars, they shall 
in like manner set off the homestead in such form as to exclude the excess 
unless they further find that the property cannot be divided without material 
injury. They shall make a full report of all their proceedings and findings 
in relation to the homestead and annex the same to the inventory. [R. C. 
1895. § 6390.] 

§ 8089. Exempt personal property, disposition of. There shall also be
set apart absolutely to the surviving wife or husband or minor children all 
the personal property of the testator or intestate which would be exempt 
from execution, if he were living, including all property absolutely exempt 
and other property selected by the person or persons entitled thereto to 
the amount in value of fifteen hundred dollars according to the appraisement 
and such property shall not be liable for any prior debt of the decedent 
except the necessary charges of his last sickness and funeral and expenses of 
the administration when there are no other assets available for the payment 
of such charges. [ Pro. C. 1877, § 135 ; R. C. 1895, § 6391.] 

§ 8090. Return of inventory and appr&isement. Objections. Hearing.
Upon the return of the inventory and appraisement the court must fix a day 
for hearing objections thereto concerning the homestead and other exempt 
property and the executor or administrator must cause notice thereof to 
be given to all parties interested. At the hearing the court may confirm the 
pr6ceedings as to the inventory and appraisement or modify the same or 
set them aside and order a new appraisement as justice requires. If the 
court finds that the homestead exceeds in value the sum of five thousand 
dollars and further finds that the property cannot be divided without material 
injury, the order setting it apart must determine the amount of such excess 
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and the property may thereafter be subjected to the payment of debts in 
the same manner as other property to the extent of the excess so determined 
after all the other available property has been exhausted. [R. C. 1895, 
§ 6392. )

§ 8091. Allowance for the family. If the amount so set apart is insufficient
for the support of the widow and children or either and there is other estate 
of the decedent, the court may in its discretion order such reasonable allow
ance out of the estate as shall be necessary for the maintenance of the family 
according to their circumstances during the progress of the settlement of 
the estate, which in case of an insolvent estate must not be longer than one 
year after granting letters testamentary or of administration. [Pro. C. 1877. 
§ 132 : R. C. 18!'.15, § 6393. ]

§ 809'2. Allowance is a preferred claim. Any allowance made by the
court in accordance with the preceding section must be paid in preference 
to all other charges except funeral charges or  expenses of  administration 
and any such allowance whenever made may in the discretion of the court 
take effect from the death of the decedent. [Pro. C. 1877, § 133 ; R. C. 1895. 
§ 6394. )

AR'l'JCLE 4.-PROPERTY C HARGEARLE WITH THE PAYMENT OF DEBTS. 

§ 8093. Property of decedent chargeable with. All the property of the
decedent except as otherwise provided for the homestead and personal 
property set apart for the surviving wife or husband and minor child or 
children shall be chargeable with the paymen\ of the debts of the deceased, 
the expenses of administration and the allowance to the family, and the 
property, personal and real, may be sold as the court may direct in the 
manner hereinafter prescribed. There shall be no priority as between personal 
and real property for the above purposes. [Pro. C. 1877, § 162 ; 1897, ch. 111 ,  
§ 27 ; R .  C .  1899, §§ 6395, 6428. ]

§ 8094. Provisions of the will must be followed. If the testator makes
provision by his will or designates the estate to be appropriated for the 
payment of his debts, the expenses of administration or allowance to the 
family, they must be paid according to such provision or designation out of 
the estate thus appropriated so far as the same is sufficient. [Pro. C. 1877, 
§ 193 ; 1897, eh. 111, § 27 ; R. C. 1899, §§ 6396, 6443. ]

§ 8095. Provisions insufficient. Proceedings. If the provision made by
the will or the estate appropriated therefor is insufficient to pay the debts. 
expenses of administration and the allowance to the family, that portion of 
the estate not devised or disposed of by will, if any, must be appropriated 
and disposed of for that purpose according to the provisions of article 6 of 
this chapter. [Pro. C. 1877, § 195 ; 1897, ch. 111, § 27 ; R. C. 1899, §§ 6397, 
6445. ) 

§ 8096. Property liable for debts. The estate real and personal given
by will to legatees or devisees is liable for the debts, expenses of administra
tion and allowance to the family in proportion to the value or amount · of 
the several devises or legacies, but specific devises or legacies are exempt 
from such liability if it appears to the court necessary to carry into effe<'t 
the intention of the testator and there is other sufficient estate. [Pro. C'.  
1877, § 196 : 1897, ch. 111, § 27 ; R. C. 1899, §§ 6398, 6446. ) 

ARTICLE 5.-CLAI MS,  PRESENTATION, PROOF AND ALLOWANCE. 

§ 8097. Notice to crediton. Every executor or administrator must .
immediately after his appointment, cause to be published in some newspaper 
of the county, if there be one, if not, then in such newspaper as may be 
designated by the court, a notice to the creditors of the decedent, requiring 
all persons having claims against him to exhibit them, with the necessary 
vouchers, to the executor or administrator, at the place of his residence or 
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business, to be specified in the notice. Such notice must be published as 
often as the judge shall direct, but not less than once a week for four weeks. 
The judge may also direct additional notice by publication or posting. In 
case such executor or administrator resigns, or is removed, before the time 
expressed in the notice, his successor must give notice only for the expired 
time allowed for such presentation. The time expressed in the notice must 
be six months after its first publication, when the estate exceeds in value the 
sum of five thousand dollars and four months when it does not. [1897, ch. 
111, § 26; R. C. 1899, § 6399.] 

§ 8098. Court to make decree. After the notice is given, as required by
the preceding section, a copy thereof, with the affidavit of due publication 
or of publication and posting, must be filed and upon such affidavits or other 
testimony to the satisfaction of the court, an order or decree showing that 
due notice to creditors has been given, must be made by the court and entered 
in the minutes and recorded. [ 1897, ch. 111, § 26; R. C. 1899, § 6400. ] 

§ 8099. Claim barred, when. Exemption. If a claim arising upon a con
tract heretofore made be not presented within the time limited in the notice, 
it is barred forever, except as follows : If it be not then due, or if it be 
contingent, it may be presented within one month after it becomes due or 
absolute ; if it be made to appear by the affidavit of the claimant, to the 
satisfaction of the executor or administrator and the judge of the county 
court, that the claimant had no notice as provided in this chapter by reason 
of being out of the state, it may be presented at any time before a decree 
or distribu'tion is entered; a claim for a deficiency remaining unpaid after 
a sale of property of the estate mortgaged or pledged must be presented 
within one month after such deficiency is ascertained. All claims arising 
upon contract hereafter made, whether the same be due, not due or contingent, 
must be presented within the time limited in the notice; and any claim not 
so presented is barred forever ; provided, however, that when it is made to 
appear by the affidavit of the claimant as above provided, that he had no 
notice by reason of being out of the state, it may be presented as therein 
provided ; provided, further, that nothing in this section nor in this article 
contained shall be construed to prohibit the right or limit the time of fore
closure of mortgages upon real property of decedents, whether heretofore 
or hereafter executed, but every such mortgage may be foreclosed within the 
time and in the mode prescribed by the code of civil procedure, except that 
no balance of the debts secured by such mortgage remaining unpaid after 
foreclosure shall be a claim against the estate, unless such debts we're 
presented as required by this code. [1897, ch. 111, § 26 ; R. C. 1899, § 6401. ] 

Claim secured by mortgage or mechanic's lien need not be presented to admin
istrator. Purdin v. Archer, 4 S. D. 54, 54 N. W. 1043 ; Fish v. DeLaray, 8 S. D. 
320, 66 N. W. 465. 

Deficiency found after foreclosure sale must be presented. Kelsey v. Welch, 
8 S. D. 255, 66 N. W. 390;  Thurber v. Miller, 11 S. D. ,124, 75 N. W. 900. 

§ 8100. Proof of claim, bow made. Every claim which is due when
presented to the executor or administrator must be supported by the affidavit 
of the claimant or some one in his behalf, that the amount is justly due, that 
no payments have been made thereon which are not credited, and that there 
are no offsets to the same, to the knowledge of the claimant or affiant. If 
the claim be not due when presented, or be contingent, the particulars of 
such claim must be stated. When the affidavit is made by a person other 
than the claimant, he must set forth in the affidavit the reason why it is not 
made by the claimant. The executor or administrator may also require 
satisfactory vouchers or proofs to be produced in support of the claim. If 
the estate is insolvent, no greater rate of interest shall be allowed upon any 
claim, after the :first publication of notice to creditors, than is allowed by 
law on judgments obtained in the district court. [ 1897, ch. 111 ,  § 26 ; R. C. 
1899, § 6402. ] 
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§ 8101. Court may allow just claims paid without affidavits. When it
shall appear, upon the settlement of the accounts of any executor or admin
istrator that debts against the deceased have been paid without the affidavit 
and allowance prescribed by the preceding section, and shall be proven by 
competent evidence to the satisfaction of the county court that such debts 
were justly due, were paid in good faith, that the amount paid was a true 
amount of such indebtedness over and above all payments and set-offs, and 
that the estate is solvent, it shall be the duty of the said court to allow the 
said sums so paid in the settlement of said account. [1897, ch. 111, § 26 ; 
R. C. 1899, § 6403.]

§ 8102. Judge may present claim, how. Any judge of the county court
may present a claim against the estate of a decedent for allowance to the 
executor or administrator thereof ; and if the executor or administrator 
allows or rejects the claim, he must, in writing, present the same to the judge 
of an adjoining county who shall thereupon be substituted in the allowance 
and settlement of such claim as provided by article 3 of chapter 2 of 
this code ; and the judge of the county court presenting such claim, in 
case of its rejection by the executor or administrator, or by the county judge, 
to whom the same has been transferred, has the same right to sue in a proper 
court for its recovery as other persons have when their claims against an 
estate are rejected. [1897, ch. 111, § 26 ; R. C. 1899, § 6404. ] 

§ 8103. lndorsement of allowance or rejection, how made. When a claim
accompanied by the affidavit required in this chapter is presented to the 
executor or administrator, he must indorse thereon his allowance or rejection. 
with the day and date thereof. If he allows the claim, it must be presented 
to the county judge for his approval, who must, in the same manner, indorse 
upon it his allowance or rejection. If the executor or administrator, or the 
judge refuses or neglects to indorse such allowance or rejection for ten days 
after the claim has been presented to him, such refusal or neglect is equiva
lent to a rejection on the tenth day ; and if the presentation be made by a 
notary, the certificate of such notary, under seal, is prima facie evidence 
of such presentation and rejection. If the claim be presented to the executor 
or administrator before the expiration of the time limited for the presentation 
of claims, the same is presented in time, though acted upon by the executor 
or administrator, and by the judge, after the expiration of such time. f l 897 , 
ch. 111, § 26 ; R. C. 1899, § 6405.] 

The rejection of a claim by the executor, administrator or county judge Is a 
condition precedent to the right to sue It. In re Smith's Estate, 13 N. D. 513, 
100 N. W. 890; Farwell v. Richardson, 10 N. D. 34, 84 N. W. 558. 

Claim may be allowed by county judge after rejection by non-action or lndorse
ment before barred by statute of limitations. In re Smith's Estate, 13 N. D. 513, 
100 N. W. 890. 

Allowance or rejection of claims, how made ; action on, when brought. Bright 
v. Ecker, 9 S. D. 192, 68 N. W. 326 ; Farwell v. Richardson, 10 N. D. 34, 34 N. W.
r.58 ; Boyd v. VonNelda, O' N. D. 337, 83 N. W. 329.

§ 8104. Claims allowed entered in register, how. Every claim allowed
by the executor or administrator, and approved by the judge, or a copy 
thereof, as hereinafter provided, must, within thirty days thereafter, be 
filed in the county court and be ranked among the acknowledged debts of 
the estate, to be paid in due course of administration. If the claim is founded 
on a bond, bill, note, or any other instrument, a copy of such instrument 
must accompany the claim, and the original instrument must be exhibited 
if demanded, unless it is lost or destroyed, in which case the claimant must 
accompany his claim by his affidavit, containing a copy or particular 
description of such instrument, and stating its loss or destruction. If the 
claim or any part thereof is secured by a mortgage or other lien which has 
been recorded or filed according to law in the office of the register of deeds 
of the county in which the land affected by it lies, it is sufficient to describe 
the mortgage or lien, and refer to the date of its filing and volume, and 
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page of its record. If, in any case, the claimant has left any original voucher 
in the hands of the executor or administrator, or suffered the same to be 
filed in the court, he may withdraw the same when a copy of the same has 
been already, or is then, attached to his claim. A brief description of every 
claim filed must be entered by the judge in a register provided for that 
purpose, showing the name of the claimant, the amount and character of 
the claim, rate of interest, and date of allowance. [1897, ch. 111, § 26 ; R. C. 
1899, § 6406. ) 

§ 8105. Claims rejected. Suit instituted, • how. When a claim is rejected,
either by the executor or administrator, or the county judge, the holder 
must bring suit in' the proper court, to wit : Before a justice of the peace, 
or in the district court, according to its amount, against the executor or 
administrator, within three months after the date of its rejection, if it be 
then due, or within two months after it becomes due, otherwise the claim 
is barred forever. [1897, ch. 111, § 26 ; R. C. 1899, § 6407.) 

§ 8106. Statute of limitation does not run, when. No claim must be
allowed by the executor or administrator, or by the judge, which is barred 
by the statute of limitations. When a claim is presented to the judge for 
his allowance, he may, in his discretion examine the claimant and others, 
on oath , and hear any legal evidence touching the validity of the claim. 
No holder of any claim against an estate shall maintain any action thereon, 
unless the claim is first presented to the executor or administrator. The 
time during which there shall be a vacancy in the administration, or in the 
office of the county judge, must not be included in any limitation herein 
prescribed. [1897, ch. 111, § 26; R. C. 1899, § 6408.] 

§ 8107. Actions pending at time of death. Proceedings on. If any action
is pending against the decedent at the time of his death, the plaintiff must 
in like manner present his claim to the executor or administrator, for allow
ance or rejection, authenticated as required in other cases ; and no recovery 
shall be had in the action unless proof be made of the presentation required. 
Whenever any claim is presented to an executor or administrator, or to the 
<'Ounty judge, and he is willing to allow the same in part, he must state 
in his indorsement the amount he is willing to allow. If the creditor refuse 
to accept the amount allowed in satisfaction of his claim, he shall recover 
no costs in an action therefor, brought against the executor or administrator, 
unless he recovers a greater amount than that offered to be allowed. [ 1897, 
ch. 1 11, § 26 ; R. C. 1899, § 6409.] 

§ 8108. Judgment against estate, effect of. A judgment rendered against
an executor or administrator, in the district court or before a magistrate, 
upon any claim for money against the estate of his testator or intestate, 
only establishes the claim in the same manner as if it had been allowed by 
the executor or administrator, and the judge of the county court, and the 
judgment must be that the executor or administrator pay, in due course of 
administration, the amount ascertained to be due. A certified transcript of 
the judgment must be filed in the county court. No execution must issue 
upon such judgment, nor shall it create any lien upon the property of the 
estate, or give to the judgment creditor any priority of payment. [1897, 
ch. 111. § 26; R. C. 1899, § 6410.] 

§ 8109. Execution, when may be issued. When any judgment has been
rendered for or against the testator or intestate in his lifetime, no execution 
shall issue thereon after his death except : 

1. In case of the death of the judgment creditor. upon the application
of his executor or administrator, or successor in interests. 

2. In case of the death of the judgment debtor. if the judgment be for
the recovery of real or personal property, or the enforcement of a lien 
thereon. 

13.�7 



§ § 8110-8115 PROBATE CODE. Settlement of Estate.s. 

A judgment against the decedent for the recovery of money must be pre
sented to the executor or administrator like any other claim. If the execution 
is actually levied upon any property of the decedent before his death, the 
same may be sold for the satisfaction thereof, and the officer making the 
sale must account to the executor or administrator for any surplus in his 
hands. A judgment rendered against a decedent, dying after verdict or 
decision on an issue of fact, but before judgment is rendered thereon, is not 
a lien on the real property of the decedent, but is payable in due course of 
administration. [1897, ch. 111, § 26; R. C. 1899, § 6411. ] 

§ 8110. Claims not allowed may be referred, how. If the executor or
administrator doubts the correctness of any claim presented to him, he may 
enter into an agreement, in writing, with the claimant to refer the matter 
in controversy to some disinterested person, to be approved by the judge 
of the county court. Upon filing the agreement and approval of the judge 
of the county court, in the office of the clerk of the district court for the 
county or judicial subdivision in which the letters testamentary or of admin
istration were granted, the clerk must, either in vacation or in term, enter 
a minute of the order referring the matter in controversy to the person so 
selected or, if the parties consent, a reference may be had in the county 
court, and the report of the referee, if confirmed, establishes or rejects the 
claim, the same as if it had been allowed or rejected by the executor or 
administrator and the county judge. [1897, ch. 111, § 26; R. C. 1899, § 6412. ] 

§ 8111. Referee, duty of. The referee must hear and determine the matter.
and make his report thereon to the court in which his appointment is 
entered. 'fhe same proceedings shall be had in all respects, and the referee 
shall have the same powers, be entitled to the same compensation, and subject 
to the same control as in other cases of reference. The court may remove 
the referee, appoint another in his place, set aside or confirm his report, and 
adjudge costs, as in actions against executors or administrators and the 
judgment of the court thereon shall be as valid and effectual in all respects as 
if the same had been rendered in a suit commenced by ordinary process. 
[ 1897. ch. 111, § 26 ; R. C. 1899, § 6413. ] 

§ 8112. Costs allowed, how. When a judgment is recovered, with costs.
against any executor or administrator, he shall be individually liable for 
such costs, but they must be allowed him in his administration accounts. 
unless it appears that the suit or proceeding in which the costs were taxed 
was prosecuted or defended without just cause. [ 1897, ch. 111, § 26 ; R. C.  
1899, § 6414.] 

§ 8113. Executor 's or administrator 's claims allowed, how. If the
executor or administrator is a creditor of the decedent, his claim dul�· 
authenticated by affidavits, must be presented for allowance or rejection to 
the judge of the county court, and its allowance by the judge is sufficient 
evidence of its correctness, and it must be paid as other claims, in due course 
of administration. If, however, the judge rejects the claim, action thereon 
may be had against the estate by the claimants, and summons must be 
served upon the judge of the county court, who may appoint an attorne�
at the expense of the estate to defend the action. If the claimant recover 
no judgment he must pay all costs, including defendant 's attorney 's fees. 
[ 1897, ch. 111 , § 26 ; R. C. 1899, § 6415. ] 

§ 8114. Notice to creditors must be given. Penalty. If an executor or
administrator neglects for hvo months after his appointment to give notice 
to creditors as prescribed by this chapter, the court must revoke his letters 
and appoint some other person in his stead, equally or next in order, entitled 
to the appointment. [1897, ch. 111, § 26; R. C. 1899, § 6416. ] 

§ 8115. Statement of claims, when returned. At the same term at which
he is required to return his inventory, the executor or administrator must 
also return a statement of all claims against the estate which have been 

1338 



Settlement of Estates. PROBATE CODE. §§ 8116-8121

presented to him, if so required by the court ; and from term to term there
after he must present a statement of claims subsequently presented to him. 
In all such statements he must designate the names of the creditors, the 
nature of each claim, when it became due or will become due, and whether 
it was allowed or rejected by him. [1897, ch. 111, § 26 ; R. C. 1899, § 6417. ] 

§ 8116. Interest on mortgage claims, when paid. If there be any debt
of the decedent bearing interest, whether presented or not, the executor or 
administrator may, by order of the county court, pay the amount then 
accumulated and unpaid, or any part thereof, at any time when there are 
sufficient funds properly applicable thereto, whether said claim be then due 
or not ; and interest shall thereupon cease to accrue upon the amount so paid. 
This applies only to claims the payment of which is secured by a mortgage 
or lien upon some parts of the �state. [1897, ch. 111 ,  § 26 ; R. C. 1899, § 6418. ] 

§ 8117. Estates of decedents, how settled. An executor or administrator
may render a full and final account and report of his administration to the 
county court for a final settlement, at any time after the time limited in the 
notice to creditors for the presentation of claims against the estate ; and 
if the estate is ready for distribution, the court may thereupon proceed to 
a settlement of such final account and the distribution and settlement of the 
estate : provided. that no final decree of distribution shall be entered until 
after the expiration of one month after the rendering and filing of such final 
account and report. [1901, ch. 72.) 

ARTICLE 6.-PAYMENT OF DEBTS AND CHARC.;s. 

§ 8118. Debts, order of payment. The acknowledged debts and charges
must be paid in the following order : 

1. The necessary expenses of the administration.
2. The expenses of the last sickness and funeral.
3. Allo,vances made to the family in excess of the exempt property.
4. Debts having preference by the laws of the United States.
5. Debts which are liens upon specific property whether by judgment,

mortgage or otherwise in the order of their priority. 
6. All other demands against the estate. [R. C. 1899, § 6419.]
§ 8119. Limitation &s to mortgages. The preference given in, the preceding

section to a mortgage or other lien only extends to the proceeds of the 
property subject to such lien. If the proceeds of such property are insufficient 
to pay the demands, the part remaining unsatisfied must be classed with other 
demands against the estate. [Pro. C. 1877, § 259 ; R. C. 1899, § 6420. ] 

§ 8120. Liens on realty to be paid. When any sale is made by an executor
or administrator pursuant to the provisions of this chapter of land or other 
property that is subject to any mortgage or other lien, which is a valid 
claim against the estate of the decedent and has been presented and allowed . 
the purchase money must be applied after paying the necessary expenses of 
the sale, first to the payment and satisfaction of the mortgage or lien and 
the residue if any in due course of administration. The application of the 
purchase money to the satisfaction of the mortgage or lien must be made 
without delay, and the property is subject to such mortgage or lien until the 
purchase money has been actually so applied. The purchase money or so 
much thereof as may be sufficient to pay such mortgage or Hen with interest 
and any lawful costs and charges thereon may be paid into the county court, 
and thereupon the lien must cease and the purchase money · must be paid 
over by the judge without delay in payment of the expenses of the sale and 
in satisfaction of the debt to secure which the mortgage or other lien was 
taken and the surplus, if any, must be returned to the executor or admin
istrator. (Pro. C. 1877, § 202 ; R. C; 1899, § 6421.) 

§ 8121. Creditors equal within classes. If the estate is insufficient to pay
all the debts of any one class, each creditor must be paid a dividend in 
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proportion to his claim ; and no creditor of any class shall receive any payment 
until all those of the preceding class are fully paid and no preference shall 
be given in the payment of a debt over other debts of the same class except 
those specified in the fifth class. [Pro. C. 1877, § 260 ; R. C. 1899, § 6422.J 

§ 8122. Certain expenses, taxes a.nd liens, paid when. The executor or
administrator, as soon as he has sufficient funds in his hands must pay the 
funeral expenses and the expenses of the last sickness and the allowance 
made to the family of the decedent. He may pay or retain in his hands the 
necessary expenses of administration but he is not obliged to pay any other 
debt or any legacy until as prescribed in this article the payment has been 
ordered by the court. If satisfied that it will be for the benefit of the estate, 
the county court may by order authorize or cj.irect the executor or admin
istrator on the application of any person interested, to pay taxes and demands 
maturing upon any debt secured by a mortgage, pledge or other lien existing 
on the property of the decedent or upon a contract for the purchase of real 
property whenever there are sufficient funds properly applicable thereto 
although such demand has not been presented and allowed. But the pro
visions of this section shall not relieve the executor or administrator from 
responsibility for all injury or loss resulting from any misapplication of 
the money in his hands. [Pro. C. 1877, § 261 ; R. C. 1899, § 6423. ) 

§ 8123. Decree for payment of debts. Upon the settlement of the account
of an executor or administrator at the expiration of the time allowed for 
presenting claims if there are debts or charges remaining unpaid, the court 
must make such decree for the payment thereof as the circumstances of the 
estate require, unless it appears that there are no more assets available for 
that purpose. If the assets are ready for distribution to the creditors the 
court shall make a peremptory d�cree for payment after declaring a dividend 
if necessary. If there are other assets available which are not ready for 
such distribution, the executor or administrator must be directed to take the 
necessary steps to convert them into money for that purpose, as speedily as 
possible without material injury to the estate and if the estate is solvent, a 
partial dividend may be declared. The court must proceed in like manner at 
each subsequent settlement until the debts are paid. [Pro. C. 1877, § 262 ; 
R. C. 1899, § 6424.)

§ 8124. Contingent claim pending. Proceedings. At the time of such
settlement, each person having a contingent claim pending which cannot 
be proved as a debt must be required to produce proof of the liability of 
the decedent by a previous notice given as prescribed in this chapter. If 
it appears upon such proof that there is reason to believe that the liability 
will become absolute, the court may order the executor or administrator to 
retain in his bands sufficient assets to pay the same in that event or, if the 
estate is insolvent, sufficient to pay a proportion equal to the dividends of other 
creditors or if a final distribution is made, the court may require the persons 
to whom the estate is distributed to give bond with sufficient sureties for 
the payment of such sum as may be found due by the county court in case 
the liability shall thereafter become absolute and upon proof of such amount 
the claimant may be authorized to bring an action on the bond for its 
recovery. [Pro. C. 1877, § 263 ; R. C. 1899, § 6425. ] 

§ 8125. Legacies and distribution of estate. If the whole of the debts
have been paid by the first distribution, the court must direct the payment 
of legacies and the distribution of the estate among the heirs, legatees or other 
persons entitled as provided in article 11 of this chapter, but if there are 
debts remaining unpaid, or, if for other reasons the estate is not in a proper 
condition to be closed, the court must give such extension of time as may be 
reasonable for a final settlement of the estate. [Pro. C. 1877, § 266; R. C. 
1895, § 6426.] 
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§ 8126. Liability of executor or administrator on f&ilure to give notice to
crediton. When the accounts of the administrator or executor have been 
settled and an order made for the payment of the debts and distribution of 
the estate, no creditor whose claim was not included in the order for 
payment has any right to call upon the creditors, who have been paid or 
upon the heirs, devisees or legatees to contribute to the payment of his claim; 
but if the executor or administrator has failed to give the notice to creditors 
as required by this chapter such creditor may recove}'. on the bond of the 
executor or administrator the amount of bis claim, or such part thereof as 
be would have been entitled to bad it been allowed. [Pro. C. 1877, § 265 ; 
R. C. 1895, § 6427. )

ARTICLE 7.-SALES BY EXECUTORS AND ADMINISTRATORS. 

§ 8127. Sale of property of decedent, bow made. No sale of any property
of an estate of a decedent is valid unless made under order of the county court, 
except as otherwise hereinafter provided. All sales must be reported under 
oath, and confirmed by the county court, before the title to the property sold 
passes. All petitions for orders of sale must be in writing, setting forth the 
facts showing the sale to be necessary, and upon the bearing, any person inter
ested in the estate may file bis written objections, which must be beard and 
determined. A failure to set forth the facts showing the sale to be necessary 
will not invalidate the subsequent proceedings, if the defect be supplied by 
the proofs at the hearing, and the general facts showing the necessity be 
stated in the order directing the sale. [1897, ch. 111, § 27; R. C. 1899, § 6428.] 

§ 8128. Sale of property, insolvent estate. When it appears to the court
that the estate is insolvent, or that it will require a sale of all property of 
the estate, of every character, chargeable therewith, to pay the family 
allo,vance, expenses of administration, and debts. there need be but one 
petition filed, but one order of sale made, and but one sale had, except in 
<'ases of perishable property, which may be sold as provided in the next 
section. The county court, when a petition for the sale of any property, for 
any of the purposes herein named, is presented, must inquire fully into the 
probable amount required to make all such payments, and if there be no 
more estate chargeable therewith than sufficient to pay the same, may require 
but one proceeding for the sale of the entire available estate. In such case 
the petition must set forth all the facts hereinafter required. [1897, ch. 
111, § 27 ; R. C. 1899, § 6429. ) 

§ 8129. Perishable property, sold when. At any time after receiving
letters, the executor, administrator or special administrator may apply to 
the county judge and obtain an order to sell perishable and other personal 
property likely to depreciate in value, or which will incur loss or expense 
by being kept, and so much other personal property as may be necessary 
to pay the allowance made to the family of the decedent. The order for 
the sale may be made without notice ; but the executor, administrator or 
special administrator is responsible for the property, unless, after making 
a sworn return, and on a proper showing, the court shall approve the sale . 
[1897, ch. 111, § 27; R. C. 1899, § 6430. ) 

§ 8130. Sale of personal property, bow made. If claims against the estate
have been allowed, and a sale of property is necessary for their payment, 
or the expenses of administration, or for the payment of legacies, the executor 
or administrator may apply for an order to sell so much of the personal 
property as may be necessary therefor. Upon filing his petition, notice of 
at least five days must be given of the bearing of the application. He may 
also make a similar application, either in vacation or in term, from time 
to time, so long as any personal property remains in his hands, and sale 
thereof is necessary. If it appear for the best interests of the estate, be 
may at any time after filing the inventory, in like manner and after giving 
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like notice apply for and obtain an order to sell the whole of the personal 
property belonging to the estate, remaining and not set apart whether 
necessary to pay debts or not. [1897, ch. 111, § 27 ; R. C. 1899, § 6431.) 

§ 8131. Partnenhip property sold, how. Partnership interest or interests
belonging to any estate by virtue of any partnership formerly existing, 
interest in personal property pledged, and choses in action, may be sold in 
the same manner as other personal property, when it appears to be for the 
best interests of the. estate. Before confirming the sale of any partnership 
interest, whether made to the surviving partner or to any other person, 
the judge must carefully inquire into the condition of the partnership affairs 
and must examine the surviving partner, if in the county and able to be 
present in court. [1897, ch. 111, § 27 ; R. C. 1899, § 6432.) 

§ 8132. Sales of persona.I property for best interest of esta.te, how made.
If it appears that a sale is necessary for the payment of debts or the family 
allowance, or for the best interests of the estate and the persons interested 
in the property to be sold, whether it is or is not necessary to pay the 
debts or family allowance, the court must order it to be made. In making 
orders and sales for the payment of debts or family allowance, such articles 
as are not necessary for the support and sustenance of the family of the 
decedent, or are not specially bequeathed, must be first sold, and the court 
must so direct. [ 1897, ch. 111, § 27 ; R. C. 1899, § 6433.) 

§ 8133. Notice of sale of personal property. The sale of personal property
must be made at public auction, and after public notice given for at least 
fifteen days, by notices posted in three public places in the county, or by 
publication in a newspaper, or both, containing the time and place of sale, 
and a brief description of the property to be sold, unless for good reasons 
shown, the court orders a private sale or a shorter notice. Public sales of 
such property must be made at the court house door, or at the residence of 
the decedent or at some other public place, but no sale shall be made of any 
personal property ,vhich is not present at the time of sale, unless the court 
otherwise orders. [1897, ch. 111, § 27; R. C. 1899, § 6434.] 

§ 8134. Real estate sold, when and how. When a sale of property of the
estate is necessary to pay the allowance of the family or the debts outstanding 
against a decedent, or the debts, expenses or charges of administration or 
legacies, or when such sale is for the best interests of the estate and the 
persons interested in the property to be sold, whether it is or is not necessary 
to pay the debts or family allowance, the executor or administrator may 
also sell any real estate as ,vell as personal property of the estate in his hands 
and chargeable for that purpose upon the order of the county court ; and 
an application for the sale of real property may also embrace the sale of 
personal property. To obtain an order for the sale of real property the 
executor or administrator must present a verified petition to the county 
court, setting forth the amount of personal property that has come into his 
hands as assets, and how much thereof, if any, remains undisposed of ; the 
debts outstanding against the decedent, as far as can be ascertained or 
determined; the amount due upon the family allowance, or that will be due 
after the same has been in force for one year; the debts, expenses and charges 
of administration already approved. and an estimate of what will or may 
accrue during the administration ; the facts showing the sale to be for the 
best interests of the estate, if the application is made upon that ground ; 
a general description of all the real property, except the homestead, of which 
the decedent died seized, or in which he had any interest, or in which the 
f'state has acquired any interest, and the condition and value thereof; the 
names of the legatees and devisees, and the heirs of the decedent, so far as 
known to the petitioner. If any of the matters herein enumerated cannot 
be ascertained, it must be so stated in the petition ; but a failure to set forth 
the facts showing the sale to be necessary will not invalidate the subsequent 
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proceedings, if the defect be supplied by the proofs at the hearing, and the 
general facts showing such necessity is stated in the decree. If it appears 
to the court from such petition that it is necessary to sell the whole or 
some part of such real estate, for the purposes and reasons mentioned in 
this section, or any of them, or that such sale is for the best interests of the 
estate, such petition must be filed and an order thereupon made directing 
all persons interested in the estate to appear before the court at a time and 
place specified, not less than four, and not more than ten weeks from the 
time of making such order, to show cause why an order should not be 
granted to the executor or administrator to sell so much of the real estate 
of the decedent as is necessary, or for the best interests of the estate. [1897, 
ch. 111, § 27 ; R. C. 1899, § 6435 ; 1901, ch. 79.) 

§ 8135. Proceedings when necessary to sell only pa.rt of real estate.
A copy of the order to show cause must be personally served on all persons 
interested in the estate, any general or special guardian of a minor, insane 
or incompetent person so interested, and any legatee or devisee, or heir of 
the decedent, provided they are residents of the county, at lea,t ten days 
before the time appointed for hearing the petition, or be published four 
successive weeks in such newspaper of the county as the court or judg� may 
direct. If all persons interested in the estate join in the petition for the sale, 
or signify in writing their assent thereto the notice may be dispensed with 
and the bearing may be bad at any time. The county court, at the time 
and place appointed in such order, or at such other time to which the hear
ing may be postponed, upon satisfactory proof of personal service or pub
lication of a copy of the order, by affidavit or otherwise if the consent in writ
ing to such sale by all parties interested is not filed, must proceed to hear the 
petition and hear and examine the allegations and proof of the petitioners, 
and of persons interested in the estate who may oppose the application. All 
claims against the decedent not before presented, if the period of presenta
tion has not elapsed, may be presented and passed upon after bearing. The 
executor, administrator and witnesses may be examined on oath by either 
party, and process to compel them to attend and testify may be issued by 
the judge of the county court in the same manner and with like effect as 
in other cases. If it appears necessary to sell part of the real estate and that 
by a sale thereof the residue of the estate, real or personal, or some specific 
part thereof, would be greatly injured or diminished in value, or subjected 
to expense, or rendered unprofitable, or that after such sale the residue 
would be so small in quantity or value, or would be of such a character with 
reference to its future disposition among the heirs or devisees, as clearly 
to render it for the best interests of all concerned that the same should be 
sold, the court may authorize the sale of the whole estate, or any part thereof 
necessary for the best interests of all concerned. If the court be satisfied, 
after a full hearing upon the petition and an examination of the proofs and 
allegations of the parties interested, that a sale of the whole or some por
tion of the real estate is necessary, for any of the causes mentioned in this 
article. or if such sale be assented to by all the persons interested, an order 
must be made to sell the whole or so much and such parts of the real estate 
described in the petition as the court shall judge necessary or beneficial. 
The order of sale must describe the lands to be sold and the terms of sale, 
whi<'h may be for cash, or may be for one-third cash and the balance on a 
credit not exceeding two years, payable in gross or in installments within that 
time, with interest, as the court may direct. 1'he land may be sold in one 
parcel or in subdivisions, as the executor or administrator shall judge most 
beneficial to the estate, unless the court otherwise specially directs. If it 
appears that any part of such real estate has been devised and not charged 
in such devise with the payment of debts or legacies, the court must order 
the remainder to be sold before that so devised. Every such sale must be 
ordered to be made at public auction, unless in the opinion of the court it 
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would benefit the estate to sell the whole or some part of such real estate 
at private sale ; the court may if the same is asked for in the petition order 
or direct such real estate or any part thereof, to be sold at either public or 
private sale, as the executor or administrator shall deem to be most bene
ficial for the estate. If the executor or administrator neglects or refuses 
to make a sale under the order and as directed therein, he may be compelled 
to sell, by the order of the court, made on motion, after due notice, by any 
party interested. [1897, ch. 111, § 27; R. C. 1899, § 6436.] 

§ 8136. On failure of administrator to apply for sale, other interested
pa.rty may. If the executor or administrator neglects to apply for any order 
of sale when it is necessary, any person may make application therefor 
in the same manner as the executor or administrator, and notice thereof must 
be given to the executor or administrator, before the hearing. The petition of 
such applicant must contain as many of the matters required for the peti
tion of the executor or administrator as he can ascertain, and the decree 
of sale must fix the period of time within which the executor or administrator 
must mak� the sale. [1897, ch. 111, § 27; R. C. 1899, § 6437.] 

§ 8137. Sale when ordered, bow advertised and made. When a sale is
ordered and is to be made at public auction notice of the time and place of 
sale must be posted in three of the most public places in the county in which 
the land is situated and published in a newspaper, if there be one printed 
in the same co1mty, but if none, then in such paper as the court may direct , 
four times, once each week successively, next before the sale. The lands 
and tenements to be sold must be described with common certainty in the 
notice. Sales at public auction must be made in the county where the land 
is situated ; but when the land is situated in hvo or more counties, it ma�• 
be sold in either. The sale must be made behveen the hours of nine o 'clock 
in the morning and five o 'clock in the afternoon of the same day, and must 
be made on the day named in the notice of sale, unless the same is postponed. 
If at the time appointed for the sale the executor or administrator deems it 
for the best interests of the estate that the sale be postponed he may post
pone it from time to time not exceeding in all three months. In case of a 
postponement, notice thereof must be given by a public declaration at the 
time and place first appointed for the sale, and if the postponement is for more 
than one day further notice must be given by posting notices in three or 
more public places in the county where the land is situated or by publish
ing the same, or both, as the time and circumstances will admit. When a sale 
of real estate is ordered to be made at private sale, notice of the same must 
be posted in three of the most public places in the county in which the land 
is situated, and published in a newspaper, if there be one printed in the 
same county, if none, then in such paper as the court may direct, for three 
successive weeks next before the day on or after which the sale is to be 
made, in which the lands and tenements to be sold must be described with 
common certainty. The notice must state a day on or after which the sale 
will be made, and a place where the offers will be received. The day last 
referred to must be at least twenty-two days from the first publication of 
notice, and the sale must not be made before that day, but must be made 
within six months thereafter. The bids or offers must be in writing, and may 
be left at the place designated in the notice, or delivered to the executor or 
administrator personally, or may be filed with the judge of the county court. 
to ,vhom the return of sale must be made. If it is shown that it will be for 
the best interests of the estate, the court may, by an order, shorten the time 
of notice, which shall not, however, be less than one week, and may provide 
that the sale may be made on or after a day less than twenty-one but not 
less than ei�ht days from the first publication of the notice, in which case 
the notice of sale and the sale may be made to correspond ,vith such order. 
[1897, ch. 111, § 27; R. C. 1899, § 6438.] 
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§ 8138. Private sale, confirmation, duty of administrator as to. No sale of
real estate at private sale shall be confirmed by the court unless the sum offered 
is at least ninety per cent of the appraised value thereof, nor unless such 
real estate has been appraised within one year of the time of such sale. If 
it has not been so appraised, or if the court is satisfied that the appraisement 
is too high or too low, appraisers must be appointed, and they must make 
an appraisement thereof, in the same manner as in case of an original appraise
ment of an estate. This may be done at any time before the sale or the con
firmation thereof. The executor or administrator must when a sale is made 
upon a credit, take the notes of the purchaser for the purchase money with 
a mortgage on the property to secure their payment. The executor or admin
istrator, after making any sale of real estate, must make a return of his pro
ceedings to the county court, which must be filed at any time subsequent to 
the sale either in term or vacation. If the sale be made at public auction, 
and the return is made and filed on or before the first day of the next term 
thereafter, no notice is required of such return or of the hearing thereof, 
but the hearing may be had on the first day of the term, or any subsequent day 
to which the same may be postponed. If the sale be not made at public 
auction, or if made at public auction a hearing upon the return of proceed
ings be asked for in return, or is brought on for a hearing upon a day before 
the first day of the next term thereafter. or upon any other day than the first 
day of the next term after such sale, the court or judge must fix the day 
for the hearing, of which notice of at least ten days must be given by the judge, 
by notices posted in at least three public places in the county, and personally 
served upon all persons interested in said estate residing within the county, 
at least five days prior to said day of hearing, and if deemed necessary 
by publication in a newspaper published within the county as the court may 
deem best, and must briefly indicate the lands sold, the sum for which they 
were sold, and must refer to the return for further particulars. Upon the 
hearing the court must examine the return and witnesses in relation to the 
same, and if the proceedings were unfair, or the sum bid disproportionate to 
the value, and if it appear that a sum exceeding such bid at least ten per cent, 
exclusive of the expenses of a new sale, may be obtained, the court may 
vacate the sale and direct another to be had, of which notice must be given, 
and the sale in all respects conducted as if no previous sale had taken place ; 
if an offer of ten per cent more than the amount named in the return be made 
to the court in writing by a responsible person, it is in the discretion of the 
court to accept such offer and confirm the sale to such person or to order a 
new sale. [1897, ch. 111, § 27 ;.R. C. 1899, § 6439.] 

§ 8139. Objections to confirmation of sale, how made. When a return of
the sale is made and filed, any person interested in the estate may file written 
objections to the confirmation thereof, and may be heard thereon when the 
return is heard by the court or judge and may produce witnesses in support 
of his objection. [1897, ch. 111, § 27; R. C. 1899, § 6440.] 

§ 8140. Court orders sale confirmed, when. If it appears to the court that
the sale was legally made and fairly conducted, and that the sum bid was 
not disproportionate to the value of the property sold, and that a greater 
sum as above specified, cannot be obtained, or if the increased bid mentioned 
heretofore be made and accepted by the court, the court must make an order 
Mnfirming the sale and directing conveyances to be executed. The sale 
from that time is confirmed and valid, and a certified copy of the order con
firming it and directing conveyances to be executed must be recorded in 
the office of the register of deeds of the county within which the land sold 
is situated. [1897, ch. 111, § 27; R. C. 1899, § 6441.] 

§ 8141. Resale, when. If, after the confirmation, the purchaser neglects or
refuses to comply with the terms of sale, the court may on motion of the 
executor or administrator, and after notice to the purchaser, order a resale to 
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he made of the property. If the amount realized on such resale does not cover 
the bid and the expenses of the previous sale, such purchaser is liable for the 
deficiency to the estate. [1897, ch. 111, § 27; R. C. 1899, § 6441.] 

§ 8142. Conveyance of land sold, how made; when. Conveyances must
thereupon be executed to the purchaser by the executor or administrator, 
and they must refer to the orders of the county court authorizing and con
firming the sale of the property of the estate, and directing conveyances 
thereof to be executed, and to the record of the order of confirmation in the 
office of the register of deeds, by the date, volume and page of the record, 
ancl such reference shall have the same effect as if the orders were at large
inserted in the conveyance. Conveyances so made convey all the right, title,
interest and estate of the decedent, in the premises, at the time of his death:
if prior to the sale. by operation of law or otherwise, the estate has acquired
any right, title or interest in the premises other than, or in addition to, that
of the decedent at the time of his death, such right, title or interest also
passes by such conveyance. [1897, ch. 111, § 27; R. C. 1899, § 6442.]
· § 8143. Order of confirmation, to show what. Before any order is entered

confirming the sale, it must be proved to the satisfaction of the court that
notice was given of the sale as prescribed, and the order of confirmation must
show that such proof was made. [1897, ch. 111, § 27; R. C. 1899, § 6442.]

§ 8144. When will provides for sale, order not necessary. When property
is directed by the will to be sold, or authority is given in the will to sell prop
erty, the executor may sell any property of the estate without the order of 
the county court, and at either public or private sale, and with or without 
notice, as the executor may determine, but the executor must make return 
of such sales as in other cases; and if directions are given in the will as to 
the mode of selling, or the particular property to be sold, such directions 
must be observed. In either case no title passes unless the sale is confirmed 
by the court. [1897, ch. 111, § 27; R. C. 1899, § 6444.] 

§ 8145. Proportionate liability for debts. When an estate given 
by will has been sold for the payment of debts or expenses, all the 
devisees and legatees must contribute according to their respective inter
ests to the devisee or legatee whose devise or legacy has been taken therefor, 
and the county court, when distribution is made must, by decree for that 
purpose, settle the amount of the several liabilities, and decree the amount 
each person shall contribute, and reserve the same from their distributive 
shares respectively, for the purpose of paying such contributions. [1897, 
ch. 111, § 27; R. C. 1899, § 6446.] 

§ 8146. Contracts for purchase of lands, how disposed of. If a decedent,
at the time of his death, was possessed of a contract for the purchase of land, 
his interests in such land and under such contracts may be sold on the appli
cation of his executor or administrator, in the same manner as if he had 
died seized of such land, and the same proceedings may be had for that 
purpose as are prescribed herein for the sale of the lands of which he died 
seized, except as hereinafter provided. [1897, ch. 111, § 27; R. C. 1899, § 6447.] 

§ 8147. Sale of contract, how made. The sale must be made subject to all
payments that may hereafter become due on such contracts, and if there 
are any such the sale must not be confirmed by the county court until the 
purchasers execute a bond to the executor or administrator, for the benefit 
and indemnity of himself and of the persons entitled to the interest of the 
decedent in the lands so contracted for, in double the whole amount of 
payments thereafter to become due on such contract, with such sureties as 
the county judge shall approve. The bond must be conditioned that the 
purchaser will make all payments for such lands that become due after the 
date of the sale, and will fully indemnify the executor or administrator 
and the persons so entitled against all demands, costs, charges and expenses 
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by reason of any covenant or agreement contained in such contract. [1897, 
ch. 111, § 27; R. C. 1899, § 6448.] 

§ 8148. Assignment of contract after sale. Upon the confirmation of the
sale, the executor or administrator must execute to the purchaser an assign
ment of the contract, which vests in the purchaser, his heirs and assigns, 
all the right, title and interest of the estate, or of the persons entitled to 
the interest of the decedent in the lands sold at the time of the sale, and 
the purchaser has the same rights and remedies against the vendor of such 
lands as the decedent would have had if he were living. [1897, ch. 111, 
§ 27; R. C. 1899, § 6449.]

§ 8149. Sale of mortgaged land. Money, how applied. When any 
sale is made by an executor or administrator, pursuant to the provisions 
of this chapter, of lands subject to any mortgage or other lien, which is a valid 
claim against the estate of the decedent, and has been presented and allowed, 
the purchase money must be applied, after paying the necessary expenses 
of the sale, first to the payment and satisfaction of the mortgage or lien, 
and the residue, if any, in due course of administration. The application of 
the purchase money to the satisfaction of the mortgage or lien must be 
made without delay; and the land is subject to such mortgage or lien until 
the purchase money has been actually so applied. No claim against any 
estate which bas been presented and allowed is affected by the statute of 
limitations, pending the proceedings of the settlement of the estate. The pur
chase money, or so much thereof as may be sufficient to pay such mortgage 
or lien, with interest, and any lawful costs and charges thereon, may be paid 
into the county court, to be received by the judge thereof, whereupon the 
mortgage or lien upon the land must cease, and the purchase money must 
be paid over by the judge without delay, in payment of the expenses of 
the sale and in satisfaction of the debt, to secure which the mortgage or 
other lien was taken, and the surplus, if any, at once returned to the ex
ecutor or administrator unless for good cause shown after notice to the 
executor or administrator, the judge otherwise directs. [1897, ch. 111, § 27; 
R. C. 1899, § 6450.] ·

§ 8150. Who may purchase encumbered real estate. Penalty for miscon
duct. At any sale under order of the county court, of lands upon which there 
is a mortgage or lien, the holder thereof may become the purchaser, and 
his receipt for the amount due him from the proceeds of the sale is a payment 
pro tanto. If the amount for which he purchased the property is sufficient 
to defray the expenses and discharge his mortgage or lien. he must pay to 
the judge a sufficient sum to pay such expenses. If there is any neglect or 
misconduct in the proceedings of the executor or administrator in relation 
to any sale, by which any person interested in the estate suffer damage, the 
party aggrieved may recover the same in an action upon the bond of the 
executor or administrator, or otherwise. Any executor or administrator who 
fraudulently sells any real estate of a decedent, contrary to or otherwise 
than under the provisions of this article, is liable in double the value of the 
land sold, as liquidated damages, to be recovered in an action by the person 
having an estate of inheritance therein. [1897, ch. 111, § 27; R. C. 1899, 
§ 6451.]

§ 8151. Actions for recovery of estate, commenced when. No action for
the recovery of any estate sold by an executor or administrator, under the 
provisions of this chapter, can be maintained by any heir or other person claim
ing under the decedent, unless it be commenced within· three years next 
after the sale. An action to set aside the sale may be instituted and main
tained at any time within three years from the discovery of the fraud or 
other grounds upon which the action is based. This shall not apply to minors. 
or others under any legal disability to sue 11t the time when the right of 
action first accrues; but all such persons may commence an action at any 
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time within three years after the removal of the disability. [1897, ch. 111, 
§ 27; R. C. 1899, § 6452.]

§ 811S2. AdmiDistrator to account for property sold, when. May not pur
chase. When a sale has been made by an executor or administrator, of any 
property of the estate, real or personal, he must return to the county court. 
at its next term thereafter, an account of sales, verified by his affidavit. 
If he neglects to make such return he may be punished by attachment, or his 
letters may be revoked, one day's notice having been first given him to 
appear and show cause why such attachment should not issue or such revoca
tion should not be made. No executor or administrator must, directly or 
indirectly, purchase any property of the estate he represents, nor must he 
be interested in any sale. [1897, ch. 111, § 27; R. C. 1899, § 6453.] 

§ 8153. Mortgaging real estate of deceased penons. When it is shown to
the satisfaction of the court at a bearing upon an application for tlie sale 
of real estate or upon a petition praying that the same may be mortgaged 
as provided in the next section, after all the parties interested have been 
duly cited to appear, not less than ten nor more than thirty days from the 
date of filing such petition, which notice shall be given to all parties in inter
est in such manner as the court shall direct, that it will be for the benefit of 
the estate, the county court may direct an executor, administrator or guardian 
to mortgage any real estate of a decedent or of a minor or incompetent 
person for the purpose of paying an existing lien or mortgage on the prop
erty or for any other purpose for which a sale may be ordered, or it may 
authorize him to make a renewal of an existing mortgage, but the homestead 
shall not be mortgaged without the consent of the person entitled thereto. 
[1899, ch, 110, § 1; R. C. 1899, § 6454.) 

§ 811S4. Petition must specify. A petition for the purpose specified in the
preceding section must specify the amount of money necessary to be raised 
and the purpose for which the same is required with such further 
particulars as are required in a petition for the sale of real prop
erty. The decree must fix the amount for which the mortgage may 
be given and the rate of interest that may be paid thereon, and may 
order the whole or any part of the money so secured to be paid from time to 
time out of the income of the mortgaged property. The mortgage or other 
contract executed by the executor, administrator or guardian in pursuance 
thereof may be approved upon his report in the same manner as a sale. [1899, 
ch. 110, § 2; R. C. 1899, § 6455.] 

ARTICLE 8.-SPECIFIC PERFORMANCE. 

§ 811SIS. Legal representative to convey real estate of decedent. When a
person who is bound by contract in writing to convey any real estate dies 
before making the conveyance, the county court may make a decree author
izing and directing his executor or administrator to convey such real estate 
to the person entitled thereto in all cases when the decedent if living, might be 
compelled to make such conveyance; and when such real estate or the inter
est therein of the decedent shall have passed by inheritance or devise to an�· 
minor, the county court may make a decree authorizing and directing the 
guardian of such minor to convey such real estate to the person entitled 
thereto, in all cases when the decedent, if living, might be compelled to make 
such conveyance. [R. C. 1895, § 6456; 1905, ch. 116.] 

§ 8156. Petition for such conveys.nee, contents of a.nd decree. On the pre
sentation of a verified petition by any person claiming to be entitled to such 
conveyance from an executor or administrator, setting forth the facts upon 
which the claim is predicated, all persons interested in the estate must be 
cited as in other cases. If after a full hearing and examination of the facts 
and circumstances of the claim, the court is satisfied that the petitioner is 
entitled to a conveyance of the real estate described in the petition, a decree 
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must be made authorizing and directing the executor or administrator 
to execute a conveyance thereof to the petitioner, and such conveyance 
must be executed accordingly. [Pro. C. 1877, §§ 222, 224: ; R. C. 1899, § 64:57.] 

§ 8157. Bffect of 111ch conveyance. Every conveyance made in pursuance
of a decree of the court as provided i:p this chapter and approved by the 
judge shall pass the title to the estate contracted for as fully as if the con
tracting party himself was still living and executed the conveyance. [Pro. 
C. 1877, § 227 ; R. C. 1899, § 6458. ]

§ 8168. Dismissal and appeal If upon the hearing in the county court,
the right of the petitioner to have a specific performance of the contract 
is found to be doubtful the court must dismiss the petition without prejudice 
to the rights of the petitioner, who may thereafter proceed in the district 
court to enforce a specific perfomance thereof. [Pro. C. 1877, § 226 ; R. C. 
1899, § 6459. ] 

ARTICLE 9.-ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 

§ 8159. Action for possession of real estate ma.intained, by whom. The
heirs or devisees may themselves or jointly with the executor or admin
istrator maintain an action for the possession of the real estate or for the 
purpose of quieting title to the same against any one except the executor 
or administrator. For the purpose of bringing suits to quiet title or for 
partition of such estate the possession of the executor or administrator is the 
possession of the heirs or devisees. Such possession by the heirs or devisees 
is subject, however, to the possession of the executor or administrator for 
the purposes of administration as provided in this code. [Pro. C. 1877, 
§ 210 ; R. C. 1899, § 64:60.]

Executors and administrators may maintain actions to quiet title. Blakemore 
& Kidney v. Roberts, 12 N. D. 394, 96 N. W. 1029. 

§ 8160. Actions by and against executon and administra.ton. Except as
otherwise prescribed in the next section, actions for the recovery of any prop
erty, real or personal, or for the possession thereof, and all actions founded 
upon contracts may be maintained by and against executors and adminis
trators in all cases and in the same courts in which the same might have 
been maintained by or against their respective testators or intestates. [Pro. 
C. 1877, § 211 ; R. C. 1899, § 6461.)

§ 8161. Action for the recovery of money. No action for the recovery Cl �

money only shall be brought in any of the courts of this state against any ex
ecutor, administrator or guardian upon any claim or demand which may be 
presented to the county court except as provided in this chapter. [R. C. 1899, 
§ 64:62.)

§ 8162. Action for waste, trespass and conversion. Executors and admin
istrators may maintain actions against any person who has wasted, destroyed, 
taken, carried away or converted to his own use the goods of their testator 
or intestate in his lifetime. They may also maintain actions for trespass 
�ommitted on the real estate of the decedent in bis lifetime. If any person 
before the granting of letters testamentary or of administration, embezzles 
or alienates any of the moneys, goods, chattels or effects of a decedent, he 
is chargeable therewith, and liable to an action by the executor or admin
istrator of the estate, for double the value of the property so embezzled or 
alienated, to be recovered for the benefit of the estate. If any executor, 
administrator, or other person interested in the estate of a decedent, complains 
to the county court, on oath, that any person is suspected to have concealed, 
embezzled, smuggled, conveyed away or disposed of moneys, goods or chattels 
of the decedent, or has in his possession or knowledge any deeds conveyances, 
honds, contracts, or other writings which contain evidences of, or tend to 
.disclose the right, title, interest or claim, of the decedent to any real or 
personal estate, or any claim or demand, or any lost will, the judge may cite 
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such person to appear before the county court, and may examine him on oath 
upon the matter of such complaint, if he can be found in the state. But if 
cited from another county, and he appears and is found innocent, his necessary 
expenses must be allowed him out of the estate. If the person so cited refuses 
to appear and submit to an examin_ation, or to answer such interrogatories 
as may be put to him touching the matters of the complaint, the court may, 
by warrant for that purpose, commit him to the county jail, there to remain 
in close custody until he submits to the order of the court or ·is discharged 
according to law. If, upon such examination, it appears that he has concealed , 
embezzled, smuggled,conveyed away, or disposed of any moneys, goods or chat
tels of the decedent, or that he has in his possession or knowledge any deeds, 
conveyances, bonds, contracts or other writings tending to disclose the right, 
title, interest or claim of the decedent to any real or personal estate, claim 
or demand, or any lost will of the decedent, the county court may make an 
order requiring such person to disclose his knowledge thereof to the executor 
or administrator, and may commit him to the county jail, there to remain 
until the order is complied with, or he is discharged according to law ; and 
all such interrogatories and answers must be in writing, signed by the 
party examined, and filed in the county court. The order for such disclosure 
made upon such examination is prima facie evidence of the right of such 
administrator to such property in any action brought for the recovery thereof ; 
and any judgment recovered therein must be for double the value of the 
property as assessed by the district court or jury, or for return of the 
property and damages in addition thereto, equal to the value of such property : 
in addition to the examination of the party, witnesses may be produced and 
examined on either side. The county judge, upon complaint, on oath, of any 
executor or administrator, may cite any person who has been entrusted with 
any part of the estate of the decedent, to appear before such court and 
require him to render a full account, on oath, of any moneys, goods, chattels, 
bonds, accounts, or other property or papers belonging to the estate, which 
have come to his possession in trust for the executor or administrator, and 
of proceedings thereon ; and if the person so cited refuses to appear and 
render such account, the court may proceed against him as provided herein. 
[1897, ch. 111, § 29 ; R. C. 1899, § 6463.) 

§ 8163. Executor or administrator may maintain necessary action. An
executor or administrator may under the direction of the county court main
tain any action which may be necessary to enforce his right to the possession 
of the property and effects of the decedent, collect all demands due the 
estate and secure an accounting or settlement of any partnership existing 
between the decedent at or prior to bis death and any other person. He may 
also prosecute to final judgment any action commenced by the decedent. 
or by a special administrator, or other administrator previously appointed 
in the same case. [R. C. 1899, § 6464.] 

§ 8164. Action against predecessor. An executor or administrator may,
in his own name for the use and benefit of all parties interested in the estate. 
maintain actions on the bond of an executor, or of any former administrator 
of the same estate. [Pro. C. 1877, § 215; R. C. 1899, § 6465.) 

§ 8161S. Successive recoveries on the bond. The bond shall not be void
upon the first recovery but may be sued and recovered upon from time to 
time by any person aggrieved in his own name until the whole penalty is 
exhausted. [Pro. C. 1877, § 80 ; R. C. 1899, § 6466.) 

§ 8166. Fraudulent sale. Liability of executor. Any executor or admin
istrator who fraudulently sells any real estate of a decedent, contrary to or 
otherwise than under the provisions of this chapter, is liable in double the 
value of the land sold, as liquidated damages, to be recovered in an action 
by the person having an estate of inheritance therein. [Pro. C. 1877, § 205 ; 
R. C. 1899, § 6467.]
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§ 8167. Order required before action on bond. Before an action can be
maintained on the bond of an executor whose letters have not been revoked, 
the party aggrieved must first obtain an order of the county court, authorizing 
him to bring the action, and before authority is given to bring an action 
upon the bond of a deceased executor or administrator whose account is 
unsettled, bis sureties must be cited and have an opportunity to apply for 
and obtain a settlement of such account. [R. C. 1899, § 6468.) 

§ 8168. Action pending at death of decedent. If an action pending against
the decedent at the time of his death is prosecuted to judgment against bis 
representatives or successors in interest, the judgment does not become a 
lien but is payable in the course of administration. [Pro. C. 1877, § 150 ; 
R. C. 1899, § 6469. )

§ 8169. Judgments before death, bow collected. When any judgment has
been rendered for or against the testator or intestate in his lifetime or against 
his representative or successor in interest, no execution shall issue thereon 
after bis death, except : 

1. In case of the death of the judgment creditor, upon the application
of his executor or administrator or successor in interest. 

2. In case of the death of the judgment debtor, if the judgment is for
the recovery of real or personal property or the enforcement of a lien thereon. 
If the execution is actually levied upon any property of the decedent before 
his death, the same may be sold for the satisfaction thereof and the officer 
making the sale must account to the executor or administrator for any 
surplus in his hands. [Pro. C. 1877, § 153 ; R. C. 1899, § 6470.] 

§ 8170. Death after verdict. Judgment not a lien. A judgment rendered
against a decedent, dying after verdict or decision on an issue of fact but 
before judgment is rendered thereon, is not a lien on the real property of the 
decedent but is payable in due course of administration. [Pro. C. 1877, § 154; 
R. C. 1899, § 6471.]

§ 8171. Actions to recover re&l estate or set aside decree, when begun.
No action for the recovery of any estate, sold by an executor or administrator 
or otherwise disposed of under the provisions of this chapter, can be main
tained by any heir or other person claiming under the decedent unless it 
is commenced within three years next after the sale. An action to set aside 
a decree directing or confirming a sale or otherwise disposing of such property 
may be instituted and maintained at any time within three years from the 
discovery of the fraud or other ground upon which the action is based. 
[Pro. C. 1877, § 206; R. C. 1899, § 6472.) 

§ 8172. Minon may begin such action, when. The preceding section shall
not apply to minors or others under any legal disability to sue at the time 
when the right of action first accrues ; but all such persons may commence 
an action at any time within three years after the removal of the disability. 
[Pro. C. 1877, § 207; R. C. 1899, § 6473.] 

• § 8173. Recovery of fraudulent conveyances. When there is a deficiency
of assets in the hands of an executor or administrator and when the decedent 
in his lifetime has conveyed any real estate or any rights or interests therein, 
with intent to defraud his creditors or to avoid any right, debt or duty of 
any person or has so ·conveyed such estate that by law the deeds or con
veyances are void as against creditors, the executor or administrator must 
commence and prosecute to final judgment any proper action for the 
recovery of the same, and may recover for the benefit of the creditors all 
such real estate so fraudulently conveyed, and may also for the benefit of 
the creditors sue and recover all goods, chattels, rights or credits which have 
been so conveyed by the decedent in his lifetime whatever may have been 
the manner of such fraudulent conveyance. [Pro. C. 1877, § 218; R. C. 1899, 
§ 6474.]
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§ 8174. Oreditora to require action to recover. No executor or admin
istrator is bound to sue for such estate as mentioned in the preceding section 
for the benefit of the creditors, unless on application of creditors, who must 
pay such part of the costs and expenses of the suit or give such security 
therefor to the executor or administrator as the judge shall direct. [Pro. C. 
1877, § 219 ; R. C. 1899, § 6475.] 

§ 8175. Sale of 111ch real estate after recovery. All real estate so recovered
must be sold for the payment of debts in the same manner as if the decedent 
had died seized thereof, upon obtaining an order therefor from the county 
court, and the proceeds of all goods, chattels, rights and credits so recovered 
must be appropriated in payment of the debts of the decedent in the same 
manner as other property in the hands of the executor or administrator. 
[Pro. C. 1877, § 220; R. C. 1899, § 6476. ) 

§ 8176. Compounding debts. Whenever a debtor of a decedent is unable
to pay all his debts, the executor or administrator with the approbation of 
the county judge may compound with him and give him a discharge upon 
receiving a fair and just dividend of his effects. A compromise may also 
be authorized when it appears to be just and for the interest of the estate. 
[Pro. C. 1877, § 217 ; R. C. 1899, § 6477. ) 

ARTICLE 10.-LIABILITY AND COMPENSATION 011' EXECUTORS AND ADMINISTR.\TORS. 

§ 8177. Executor or administrator not liable for debts of decedent.
Exception. No executor or administrator is chargeable upon any special 
promise to answer damages or to pay the debts of the testator or intestate 
out of his own estate, unless the agreement for that purpose or some memor
andum or note thereof is in writing and signed by such executor or admin
istrator or by some other person by him thereunto specially authorized. 
[Pro. C. 1877, § 232 ; R. C. 1899, § 6478.] 

§ 8178. Executor or administrator chargeable with whole estate. Every
executor and administrator is chargeable in his account with the whole of 
the estate of the decedent, which may come into his possession, at the value 
of the appraisement contained in the inventory except as provided in the 
following Rections, and with all the interest, profit and income of such estate. 
[Pro. C. 1877, § 233; R. C. 1899, § 6479.] 

One who has been appointed administrator, taken property as such and dissi
pated It, cannot escape liability on ground appointment was void. Dobler v. 
Strobel, 9 N. D. 104, 81 N. W. 37. 

§ 8179. Make neither profit nor loss. He shall not make profit by the
increase nor suffer loss by the decrease or destruction without his fault of 
any part of the estate. He must account for the excess when he sells any 
part of the estate for more than the appraisement and if any part is sold 
for less than the appraisement, he is not responsible for the loss if the sale 
has been justly made. f Pro. C. 1877, § 234; R. C. 1899, § 6480.] 

§ 8180. Uncollected debts, not chargeable with. No executor or admin
iRt.rator is accountable for any debts due to the decedent if it appears that 
they remain uncollected without his fault. [Pro. C. 1877, § 235; R. C. 1899, 
§ 6481. )

§ 8181 . .  Not to purchase claims against estate. No administrator or
executor shall purchase any claim against the estate lie represents; and if he 
pays any claim for less than its nominal value, he is only entitled to charge 
in his account the amount he actually paid. [Pro. C. 1877, § 237 ; R. C. 
1899. § 6482. ]  

Surety on administrator's · bond not barred from purchasing claims against 
estate. Luther v. Hunter, 7 N. D. 544, 75 N. W. 910. 

§ 8182. Liable for money . received before administration. An executor
or administrator is liable on his bonq for money or other personal property 
of the estate which was in his hands or under his control when his letters 
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were issued in whatever capacity it was received by him or came under bis 
control. [R. C. 1899, § 6483.] 

§ 8183. Expenses and necessary fees allowed. Commissions. He shall
be allowed all necessary expenses in the care, management and settlement 
of the estate, and for his services such fees as are provided in this chapter ; 
but when the decedent by his will makes some other provision for the 
compensation of his executor that shall be full compensation for his services 
unless by a written instrument filed in the county court, he renounces all 
claims for compensation provided by the will. [Pro. C. 1877, § 236 ; R. C. 1899, 
§ 6485. ]

§ 8184. When no provision in will, commissions allowed. When no compen
sation is provided by the will or the executor renounces all claim thereto, he 
must be allowed commissions upon the amount of the whole estate accounted 
for by him excluding all property not ranked as assets, as follows : For the 
first thousand dollars, at the rate of five per cent ; for all above that sum 
and not exceeding five thousand dollars, at the rate of four per cent ; for all 
above that sum, at the rate of two and one-half per cent ; and the same 
commissions must be allowed administrators. In all cases such further 
allowance may be made as the county court may deem just and reasonable 
for any extraordinary service. The total amount of such allowance must not 
exceed the amount of commissions allowed by this section. [Pro. C. 1877, 
§§ 236, 238 ; R. C. 1899, § 6485.]

ARTICLE 11.-ACCOUNTING AND SETTLEMENT BY EXECUTORS AND 
ADMINISTRATORS. 

§ 8185. Must account &fter six months. At the expiration of six months
after letters testamentary or of administration are issued, and thereafter 
at any time when required by the court, either upon its own motion or 

. upon the application of any person interested in the estate, the executor or 
administrator must render for the information of the court, an exhibit under 
oath, showing the amount of money received and expended by him, the 
amount of all claims against the estate and the names of the claimants, and 
all other matters necessary to show the condition of its affairs. [ 1897, ch. 111, 
§ 28 ; R. C. 1899, § 6486. ]

§ 8186. Citation issued in case of failure. If the executor or administrator
fail to render an exhibit at the expiration of six months after letters are 
issued, the jrtdge of the county court must issue a citation requiring him 
to appear and render it. [ 1897, ch. 111, § 28 ; R. C. 1899, § 6487. ] 

§ 8187. May require exhibit. Any person interested in the estate may
at any time before the final settlement of accounts, present his petition to 
the county judge, praying that the executor or administrator be required 
to appear and render such exhibit, setting forth the facts showing that it 
is necessary and proper that such an exhibit should be made. (1897, ch. 111 , 
§ 28 ; R. C. 1899, § 6488. )

§ 8188. Judge requires administrator to appear, when. If the judge be
satisfied, either from the oath of the applicant or from any other testimony 
offered, that the facts alleged are true, and considers the showing of the 
applicant sufficient, he must issue a citation to the executor or administrator. 
requiring him to appear at some day named in the citation, which must be 
during a term of the court, and render an exhibit as prayed for. [ 1897, ch. 
111, § 28 ; R. C. 1899, § 6489. ] 

§ 8189. Judge may revoke letters, when. When an exhibit is rendered
by an executor or administrator, any person interested may appear and, 
by objections in writing, contest any account or statement therein contained. 
The court may examine the executor or administrator, and if he has been 
guilty of neglect, or has wasted, embezzled, or mismanaged the estate, his 
letters must be revoked. [1897, ch. 111, § 28 ; R. C. 1899, § 6490. ] 
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§ 8190. Penalty for refusal to report. If any executor or administrator
neglects or refuses to appear and render an exhibit, after having been duly 
cited, an attachment may be issued against him and such exhibit enforced, 
or his letters may be revoked in the discretion of the court. [ 1897, ch. 111,  
§ 28 ; R.  C.  1899, § 6491. }.

§ 8191. Report at expiration of year. Every executor or administrator
must render a full account and a report of hie administration at the expiration 
of one year from the time of his appointment. If he fails to present his 
account, the court must compel the rendering of the acconnt by attachment . 
and any person interested in the estate may apply for and obtain an attach
ment, but no attachment must issue unless a citation has been first issued. 
served and returned requiring the executor or administrator to appear and 
show canse why an attachment should not issue. Every account rendered 
must exhibit not only the debts which have been paid. but also a statement 
of all the debts which have been duly presented and allowed during the 
period embraced in the account. When the authority of an executor or 
administrator ceases or is revoked for any reason, he may be cited to account 
before the county court at th� instance of the person succeeding to the 
administration of the same estate, in like manner as he might have been 
cited by any person interested in the estate dnring the time he was executor 
or administrator. [ 1897, ch. 111, § 28 ; R. C. 1899, § 6492. ] 

§ 8192. Letters must be revoked, when. If the executor or administrator
resides out of the county, or absconds, or conceals himself, so that the citations 
cannot be personally served, and neglects to render an account within thirty 
days after the time prescribed in this article, or if he neglects to render an 
account within thirty days after being committed where the attachment has 
been executed, his letters must be revoked. [1897, ch. 111, § 28 ; R. C. 1899, 
§ 6493. ]

§ 8193. Files and vouchers accompany account. In rendering an account
the executor or administrator must produce and file vouchers for all charges. 
debts, claims and expenses which he has paid, which must remain in the 
court ; and he may be examined on oath touching such payments, and also 
touching such property and effects of the decedent, and the disposition thereof. 
When any voucher is required for other purposes it may be withdrawn on 
leaving a certified copy on file ; if a voucher is lost, or for other good reason
cannot be produced on the settlement, the payment may be proved by the
oath of any competent witness. [1897, ch. 111, § 28 ; R. C. 1899, § 6494. ]

§ 8194. Account not accompanied by vouchers allowed, when. On the
settlement of his account he may be allowed any item of expenditure not 
exceeding :fifteen dollars, for which no voucher is produced, if such item be 
supported by his own uncontradicted oath reduced to writing and certified 
by the judge, positive to the fact of payment, specifying when, where and 
to whom it was made ; but such allowances in the whole must not exceed 
three hundred dollars against any one estate, nor over ten per cent of the 
inventory appraised value of any estate under three thousand dollars. [ 1897, 
ch. 111, § 28 ; R. C. 1899, § 6495. ]  

§ 8195. Judge appoint day for settlement. When any account is rendered
for settlement the judge must appoint a day for the settlement thereof ; the 
judge must thereupon give notice thereof by citation to all persons interested 
in said estate residing within the county to be served at least ten days prior 
to the day of hearing, and by causing notices to be posted ten days prior to 
the day of hearing in at least three public places in the county. setting forth 
the name of the estate, the executor or administrator and the day appointed 
for the settlement of the account, which must be on some day of a term of 
the court. The court may order such further notice to be given as may be 
proper. [ 1897, ch. 111, § 28 ; R. C. 1899, § 6496. ] 
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§ 8196. Notice of fl.Dal settlement, what to contain. If such account be
for a final settlement, and the estate be ready for distribution, the notice 
of the settlement must state these facts, and must be served, published or 
waived in the same manner as provided for hearing petitions for sales of real 
property and interests therein; and on confirmation of the final account, 
distribution and partition of the estate to all entitled thereto, may be 
immediately had without further notice or proceedings. If from any cause 
the hearing of the account, or the partition and distribution be postponed, 
the order postponing the same to a day certain is notice to all persons 
interested therein. (1897, ch. 111, § 28; R. C. 1899, § 6497.] 

§ 8197. Who may appear at fl.nal settlement. On the day appointed, or
any subsequent day to which the hearing may be postponed by the court, 
any person interested in the estate may appear and file his exceptions in 
writing to the account, and contest the same. (1897, ch. 111, § 28 ; R. C. 
1899, § 6498. ] 

§ 8198. Postponement had, when. All matters, including allowed claims
not passed upon on the settlement of any former account, or on rendering 
an exhibit, or on making a decree of sale may be contested by the heirs for 
cause shown. The bearing and allegations of the respective parties may be 
postponed from time to time, when necessary, and the court may appoint, 
one or more referees to examine the accounts and make report thereon, subject 
to confirmation; and may allow a reasonable compensation to the referees, 
to be paid out of the estate of the decedent. (1897, ch. 111, § 28; R. C. 1899, 
§ 6499. )

§ 8199. Settlement of account on appeal conclusive. The settlement of
the account and the allowance thereof by the court, or upon appeal, is con
clusive evidence against all persons in any way interested in the estate, 
saving, however, to all persons laboring under any legal disability, their 
right to move for cause to reopen and examine the account, or to proceed 
by action against the executor or administrator, either individually or upon 
his bond, at any time before final settlement ; and in any action brought 
by any such person, the allowance and settlement of such account is prima 
facie evidence of its correctness. (1897, ch. 111, § 28; R. C. 1899, § 6500.] 

§ 8200. Must not be allowed until proved. The account must not be
allowed by the conrt until it is first proved that notice has been given as 
required by this article, and the decree must show that such proof was 
made to the satisfaction of the court, and is conclusive evidence of the fact. 
(1897, ch. 111, § 28; R. C. 1899, § 6501. ) 

§ 8201. Court directs manner of sale, when. Whenever it appears to the
court on any bearing of an application for the sale of real property, that it 
would be for the interest of the estate that personal property of the estate, 
or some part of such property, should be first sold, the court may decree the 
sale of 1mcb personal property, or any part of it, and the sale thereof shall 
be conducted in the same manner as if the application bad been made for 
the sale of such personal property in the first instance. (1897, ch. 111, § 28; 
R. C. 1899, § 6502.]

§ 8202. Moneys invested for benefit of estate, when. Pending the settle
ment of any estate on the petition of any party interested therein, the county 
court may order any moneys in the bands of the executor or administrator 
to be invested for the benefit of the estate. Such order can only be made 
after pubJication of notice of the petition in some newspaper to be designated 
by the judge. (1897, ch. 111, § 28; R. C. 1899, § 6503. ]  

ARTICLE 12.-PARTIAL DISTRIBUTION BEFORE FINAL SETTLEMENT. 

§ 8203. Petition for legacy or share. .At any time after the lapse of the
time limited for filing claims, any heir, devisee or legatee may present his 
petition to the court for the legacy or share of the estate to which he is 

13::;5 



§ §  8204-8208 PROBATE CODE. Settlement of ESJtates. 

entitled, to be given to him upon his giving bond for the payment of his 
proportion of the debts of the estate. [Pro. C. 1877, § 269 ; R. C. 1899, § 6504. ) 

§ 8204. Notice to parties interested. All parties interested in the estate
must be cited as in other cases. [Pro. C. 1877, § 270; R. C. 1895, § 6505.] 

§ 8205. Petition, who JD&Y resist. The executor or administrator, or any
creditor or other person interested in the estate, may appear at the time 
named and resist the application, or any other heir, devisee or legatee may 
make a similar application for himself. [Pro. C. 1877, § 271 ; R. C. 1899, 
§ 6506.] . 

§ 8206. Petition JD&Y be allowed, when. If at the hearing it appears that
the share of the party applying may be allowed to kim without loss to the 
creditors of the estate, the court must make an order in conformity with the 
prayer of the applicant, requiring : 

1. Each heir, legatee or devisee obtaining such order before receiving his
share or any portion thereof, to execute and deliver to the executor or admin
istrator a bond in such sum as shall be designated by the county judge with 
sureties to be approved by the judge, payable to the executor or administrator, 
and conditioned for the payment whenever required of his proportion of the 
debts due from the estate not exceeding the value or amount of the legacy or 
'portion of the estate to which he is entitled. 

2. The executor or administrator to deliver to the heir, legatee or devisee
the whole portion of the estate to which he may be entitled, or only a part 
thereof, designating it. If in the execution of the order, a partition is 
necessary between two or more of the parties interested, it must be made in 
the manner hereinafter prescribed, the costs of these proceedings to be paid 
by the applicant, or . if there is more than one to be apportioned equally 
among them. [Pro. C. 1877, § 272 ; R. C. 1899, § 6507.] 

§ 8207. Assessment against legatee or devisee. When any bond has been
executed and delivered under the provisions of the preceding section, and 
it is necessary for the settlement of the estate to require the payment of 
any part of the money thereby secured, the executor or administrator must 
apply to the court for an order requiring the payment, and have a citation 
issued and served on the party bound, requiring him to appear and show 
cause why the order should not be made. At the hearing the court if satisfied 
of the necessity of such payment must make an order designating the amount 
and giving a time within which it must be paid. If the money is not paid 
within the time allowed, an action may be maintained by the executor or 
administrator on the bond. [Pro. C. 1877, § 273; R. C. 1899, § 6508.] 

ARTICLE 13.-DISTRIBUTION 011' THE ESTATE UPON FINAL SETTLEMENT. 

§ 8208. Oourt distributes estate. Deceased heir. Upon the final settle
ment of the accounts of the executor or administrator or at any subsequent 
time, upon the petition of the executor or administrator, or of any heir, 
legatee or devisee, the court must proceed to distribute the residue of the 
estate in the hands of the executor or administrator among the persons who 
by law are entitled thereto ; and if the decedent has left a surviving child 
and the issue of other children, and any of them before the close of admin
istration have died while under age and not having been married, no admin
istration on such deceased child 's estate is necessary, but all the estate which 
such deceased child was entitled to by inheritance, must without administra
tion be distributed to the other heirs at law. A statement of any receipts 
and disbursements of the executor or administrator since the rendition of 
his final accounts must be reported and filed at the time of making such 
distribution and a settlement thereof together with an estimate of the expenses 
of closing the estate must be made by the court and included in the order 
or decree; or the court or judge may order notice of the settlement of such 
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supplementary account and refer the same as in other cases of the settlement 
of accounts. [Pro. C. 1877, § 274 ; R. C. 1899, § 6509.] 

§ 8209. Petition for distribution may be controverted. .Any respondent
may by his answer controvert the allegations of the petition and claim any 
share or interest which he believes himself entitled to receive and pray for 
partition. 'l'he issues so joined shall be tried and determined by the court 
as in other cases. [R. C. 1895, § 6510.] 

§ 8210. Taxes paid before decree. Before any decree or distribution of
an estate is made, the county court must be satisfied by the oath of the 
executor or administrator, or otherwise, that all state, county, school and 
municipal taxes legally levied upon personal property of the estate have been 
fuUy paid. [Pro. C. 1877, § 278; R. C. 1899, § 6511. ] 

§ 8211. Decree of distribution, to show what. In the decree the court
must name the persons and the proportions or parts to which each shall be 
entitled, and· such persons may demand, sue for and recover their respective 
shares from the executor or administrator or any person having the same 
in possession. Or the court may order a partition and after such further 
proceedings as may be necessary under the following sections shall make a 
further decree assigning to each party his separate share and confirming the 
distribution accordingly. [Pro. C. 1877, § 275 ; R. C. 1895, § 6512.] 

§ 8212. Adva.ncements made. Final decree binding on all All questions
as to advancements made or alleged to have been made by the decedent to 
his heirs may be heard and determined by the county court, and must be 
specified in the decree assigning and distributing the estate ; and the' final 
judgment or decree of the court or in case of an appeal, of the district court 
or supreme court, is binding on all parties interested in the estate. [Pro. C. 
1877, § 290 ; R. C. 1895; § 6513.] 

§ 8213. Residue of est&te assigned. Partition not required. When the
county court makes a decree assigning the residue of any estate to two or 
more persons entitled to the same, it is not necessary to make partition or 
distribution thereof, unless the parties to whom the assignment is decreed 
or some of them request that such partition be made. [Pro. C. 1877, § 289; 
R. C. 1899, § 6514.]

§ 8214. Partition may be made. Partition or distribution of the real estate
may be made as provided in this chapter although some of the original heirs, 
legatees or devisees may have conveyed their share to other persons, and 
such shares must be assigned to the persons holding the same in the same 
manner as they otherwise would have been to such heirs, legatees or devisees. 
[Pro. C. 1877, § 282 ; R. C. 1899, § 6515.] 

§ 8215. Shares set apart, how. When both distribution and partition are
made, the several shares in the real and personal estate must be set out 
to each individual in proportion to his right by metes and bounds or 
description, so that the same can be easily distinguished, unless two or more 
of the parties interested consent to have their shares set out so as to be held 
by them in common and undivided. [Pro. C. 1877, § 283 ; R. C. 1899, § 6516.] 

.ARTICLE 14.-PROCEEDINGS FOR PARTITION. 

§ 8216. Partition made by three commissioners. To make the partition
the court must appoint three commissioners, who must be disinterested persons 
and must be sworn to the faithful discharge of their duties and shall receive 
the same compensation as appraisers. A certified copy of their appointment 
and of the order or decree assigning and distributing the estate must be 
issued to them as their warrant and their oaths must be indorsed thereon. 
Upon consent of the parties or when the court deems it proper and just, it 
is sufficient to appoint one commissioner only, who has the same authority, 
and is governed by the same rules as if three were appointed. [Pro. C. 1877, 
§ 279 ; R. C. 1895, § 6517.]
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§ 8217. Real estate in different counties, division when. If the real estate
is in different counties, the county court may if deemed proper appoint 
commissioners for all, or different commissioners for each county. The whole 
estate whether in one or more counties shall be divided among the heirs, 
devisees or legatees as if it was all in one county, and the commissioners must, 
unless otherwise directed by the court, make division of such real estate 
wherever situated within this state. [Pro. C. 1877, § 281 ; R. C. 1899, § 6518. ] 

§ 8218. Notice to all parties before partition. Before any partition is
made or any estate is divided as provided in this chapter, notice must be given 
to all persons interested in the partition, their guardians, agents or attorneys, 
by the commissioners, of the time and place when and where they shall 
proceed to make partition. The commissioners may take testimony, order 
surveys and take such other steps as may be necessary to enable them to form 
a judgment upon the matters before them. [Pro. C. 1877, § 287 ; R. C. 1899, 
§ 6519.]

§ 8219. Court may assign the whole estate, when. Conditions. When
the real estate cannot be divided without prejudice or inconvenience to the 
owners, the county court may assign the whole to one or more of the parties 
entitled to shares therein, who will accept it, always preferring the males 
to the female, and among children preferring the elder to the younger. The 
parties accepting the whole must pay to the other parties interested their 
just proportion of the true value thereof or secure the same to their satis
faction; or in case of the minority of such party, then to the satisfaction of 
his guardian, and the true value of the estate must be ascertained and 
reported by the commissioners. When the commissioners appointed to make 
partition are of the opinion that the real estate cannot be divided without 
prejudice or inconvenience to the owners, they must so report to the court 
and recommend that the whole be assigned as herein provided and must 
find and report the true value of such real estate. On filing the report of the 
commissioners and on making or securing the payment as before provided, 
the court if it appears just and proper, must confirm the report and thereupon 
the assignment is complete and the title to the whole of such real estate 
vests in the person to whom the same is so assigned. [Pro. C. 1877, § 284 ;  
R. C. 1899, § 6520.]

§ 8220. Whole to one person. Others to be pa.id. When any tract of land
or tenement is of great.er value than any one 's share in the estate to be 
divided and cannot be divided without injury to the same, it may be set off 
by the commissioners appointed to make partition to any of the parties who 
will accept it, giving preference as prescribed in the preceding section. 
The party accepting must pay or secure to the others such sum as the com
missioners shall award to make the partition equal, and the commissioners 
must make their award accordingly ; but such partition must not be confirmed 
by the court until the sums awarded are paid to the parties entitled to the 
same or secured to their satisfaction. [Pro. C. 1877, § 285 ; R. C. 1899, § 6521.] 

§ 8221. Report by commissioners. The commissioners must report their
proceedings and the partition agreed upon by them to the county court in 
writing, and the court may for sufficient reasons set aside the report and 
commit the same to the same commissioners or appoint others. [Pro. C. 1877, 
§ 288 ; R. C. 1899, § 6522. )

§ 8222. Sale of whole estate. When it appears to the court from the
commissioners ' report, that it cannot be otherwise fairly divided and should 
be sold, the court may order the sale of the whole or any part of the estate, 
real or personal, by the executor or administrator, or by a commission 
appointed for that purpose and the proceeds distributed. The sale must be 
conducted, reported and confirmed in the same manner and under the same 
requirements as provided in article 7 of this chapter. [Pro. C. 1877, § 286 ; 
R. C. 1899, § 6523.]
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ARTICLE 15.-DISTRIBUTION OF ESTATES OF DECEASED NONRESIDENTS. 

§ 8223. Delivery to executor of foreign will. Upon application for distri
bution after final settlement of the accounts of administration, if the decedent 
was a nonresident of the state, leaving a will which has been duly proved or 
allowed in the state, territory or district of bis residence, and an authenticated 
copy thereof bas been admitted to probate in this state, and it is necessary 
in order that the estate or any part thereof may be distributed according 
to the will. that the estate in this state should be delivered to the executor 
or administrator in the state or place of bis residence, the court may order 
such delivery to be made and if necessary order a sale of the real estate and 
a like delivery of the proceeds. The delivery in accordance with the o.rder 
of the court is a full discharge of the executor or administrator with the 
will annexed in this state in relation to all property embraced in such order. 
Sales of real estate ordered by virtue of this section must be made in the 
same manner as other sales of real estate of decedents by order of the 
county court. [Pro. C. 1877, § 276 ; R. C. 1899, § 6524.] 

§ 8224. Testamentary disposition regulated by law. The validity and
effect of a testamentary disposition of real property situated within the 
state, or of an interest in real property so situated, which would descend 
to an heir of an intestate and the manner in which such . property or such 
an interest descends, when it is not disposed of by will, are regulated by 
the laws of this state without regard to the residence of the decedent. Except 
when special provision is otherwise made by law, the validity and effect of 
a testamentary disposition of any . other property situated within the state 
and the ownership and disposition of such property, when it is not disposed 
of by will, are regulated by the laws of the state or country of which the 
decedent was a resident at the time of his death. [R. C. 1895, § 6525. ] 

§ 8225. Residue of personal estate, how disposed of. Upon the settlement
of such estate and after the payment of all debts for which the same is 
liable in this state, the residue of the personal estate may be distributed and 
disposed of in manner aforesaid by the county court ; or in the discretion 
of the court, it may be transmitted to the executor or administrator, if any, 
in the state or country where the deceased had his domicile, to be there 
disposed of according to the laws thereof. [R. C. 1895, § 6526.] 

§ 8226. Estate insolvent, creditors to share equally. If such person dies
insolvent, his estate found in this state shall, as far as practicable, be so 
disposed of that all his creditors here and elsewhere may receive each an 
equal share in proportion to their respective debts. [R. C. 1895, § 6527. ] 

§ 8227. Creditors to be pa.id before transmission to foreign executor.
To this end his estate shall not be transmitted to the foreign executor or 
administrator until all the creditors who are citizens of this state have 
received their just proportions ; and no creditor who is not a citizen of this 
state shall be paid out of the assets found here until all those who are 
citizens have received their just proportions as provided in the preceding 
section. [R. C. 1895, § 6528.] 

§ 8228. Residue may be transmitted, when. If there is any residue after
such payment to the citizens of this state, it may be paid to any other creditors 
who have duly proved their debts here, in proportion to the amount due 
to each of them, but no one shall receive more than would be due to him 
if the whole estate was divided ratably among all the creditors as before 
provided. The balance may be transmitted to the foreign executor or admin
istrator, or if there is none, it shall after the expiration of one year from 
the appointment of the administrator be distributed ratably among all credi
tors both citizens and others, who have proved their debts in this state. 
IR. C. 1895, § 6529. ] 
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ARTICLE 16.-DIBPOBITION OF UNCLAIMED SHARES. 

§ mD. Agent to take care of property for nonresidents. When any estate
is assigned or distributed by a decree of the court to any person residing out 
of and having no agent in this state and it is necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court may appoint an agent for that 
purpose and authorize him to take charge of such estate as well as to act 
for such absent person in the distribution. [Pro. C. 1877, § 291 ; R. C. 1899, 
§ 6530.]

§ 8230. Agent to give bond. The agent must first give a bond to be
approved by the county judge, conditioned that be shall faithfully manage 
and account for the estate. The court appointing such agent may allow 
a reasonable sum out of the profits of the estate for his services and expenses. 
[Pro. C. 1877, § 292 ; R. C. 1899, § 6531.] 

§ 8231. Sale of property, when unclaimed for a year. When persona l
property remains in the hands o f  the agent unclaimed for a year and it 
appears to the court that it is for the b�nefit of those interested, it shall be 
sold under the order of the court and the proceeds after deducting the 
expenses of the sale allowed by the court, must be paid into the state treasury. 
When the payment is made, the agent must take from the treasurer duplicate 
receipts, one of which he must file in the office of the state auditor and the 
other in the county court. [Pro. C. 1877, § 293 ; R. C. 1899, § 6532.] 

§ 8232. Agent to render an annual account. The agent must render to
the county court appointing him, annually, an account showing : 

1. The value and character of the property received by him, what portion
thereof is still on hand, what sold and for what. 

2. 'l'he income derived therefrom.
3. The taxes and assessments imposed thereon, for what, and whether

paid or unpaid. 
4. Expenses incurred in the care, protection and management thereof,

and whether paid or unpaid. When filed, the county court may examine 
witnesses and take proofs in regard to the account ; and if satisfied from such 
accounts and proofs that it will be for the benefit and advantage of the 
persons interested therein, the court may by order direct a sale to be made 
of the whole or such parts of the real or personal property as shall appear to 
be proper and the purchase money to be deposited in the state treasury to be 
receipted for and the receipts filed as in like cases before provided. [Pro. C. 
1877, § 294 ; R. C. 1899, § 6533.] 

§ 8233. Liability of agent on bond. The agent is liable on his bond for
the care and preservation of the estate while in his hands and for the payment 
of the proceeds of the sale as required in the preceding sections, and may 
be sued thereon by any person interested. [Pro. C. 1877, § 295 ; R. C. 1899, 
§ 6534.]

§ 8234. Claimant for property. When any person appears and claims
the money paid into the treasury, the county court making the distribution 
must inquire into such claim, and being first satisfied of his right thereto, 
must grant him a certificate to that effect under its seal; and upon the pre
sentation of the certificate to him, the state auditor must draw a warrant 
on the treasury for the amount. [Pro. C. 1877, § 296 ; R. C. 1899, § 6535.] 

§ 8235. Property discovered &fter ftnal settlement. The final settlement
of an estate as hereinbefore provided, shall · not prevent a subsequent issne 
of letters testamentary or of administration or of administration with the 
will annexed if other property of the estate is discovered, or if it becomes 
necessary or proper for any cause that letters should be again issued. [ Pro. 
C. 1877, § 298 ; R. C. 1899, § 6536.]
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C H A P T E R  7 .

OF GUARDIAN AND WARD . 

.ARTICLE 1.-GUARDIANS AND MINORS. 

§ 8236. Gua.rdians of persons and estates. The county court of each
county, when it appears necessary or convenient, may appoint guardians for 
the persons and estates of either or both of them, of minors who have no 
guardian legally appointed by the will or deed, and who are inhabitants
or residents of the county, or who reside without the state and have estate
within the county. Such appointment may be made on the petition of a
relative or other person in behalf of such minor after the person having the
custody of such minor, and such of his relatives as the court shall deem 
proper, have been cited to appear. [Pro. C. 1877, § 333; R. C. 1899, § 6537.} 

§ 8237. Minor may nominate, when. If the minor is under the age oi
fourteen years, the judge may nominate and appoint his guardian. If he 
is above the age of fourteen years, he may nominate his own guardian, who, 
if approved by the judge, must be appointed accordingly. [Pro. C. 1877, 
§ 334 ; R. C. 1899, § 6538. )

§ 8238. Judge may appoint, when. If the guardian nominated by the
minor is not approved by the judge, or if the minor resides out of the state, 
or if, after being duly cited by the judge, he neglects for ten days to nom
inate a suitable person, the judge may nominate and appoint the guardian 
in the same manner as if the minor was under the age of fourteen years. 
f Pro. C. 1877, § 335 ; R. C. 1899, § 6539.) 

§ 8239. Minor may appoint, when. When a guardian has been appointed
by the court for a minor under the age of fourteen years, the minor, at any 
time after he has attained that age, may appoint bis own guardian subject 
to the approval of the judge. [Pro. C. 1877, § 336; R. C. 1899, § 6540.) 

§ 8240. Father or mother entitled to guardianship. The father of a minor
if living, and in case of bis decease, the mother while she remains unmarried, 
being themselves respectively competent to transact their own business and 
not otherwise unsuitable, are entitled to the guardianship of the minor. 
[Pro. C. 1877, § 337 ; R. C. 1899, § 6541.) 

§ 8241. Guardian has custody of minor. If the minor bas no father or
mother living competent to have the custody and care of his education 
the guardian appointed shall have the same. [Pro. C. 1877, § 338; R. C. 1899, 
§ 6542.)

§ 8242. Guardian retains custody until majority. Every guardian so ap
pointed shall have the custody and care of the education of the minor and the 
care and management of his estate until such minor arrives at the age of 
majority, or marries, or until the guardian is legally discharged. [Pro. C. 
1877, § 339; R. C. 1899, § 6543.) 

§ 8243. Guardian to give bond. Before the order appointing any person
guardian under this chapter takes effect and before letters issue, the judge 
must require such person to give bond with sufficient sureties, and other
wise qualify as prescribed in chapter 5 of this code. [Pro. C. 1877, § 340 ; 
R. C. 1899, § 6544. )

Guardian's bond stands in lieu of original estate untn fully accounted for. 
Shephard v. Hanson, 9 N. D. 249, 83 N. W. 20. 

§ 8244. Conditions inserted as to care, treatment and education. When
any person is appointed guardian of a minor, the county judge may, with 
the consent of such person, insert in the order of appointment conditions 
not otherwise obligatory, providing for the care, treatment, education and 
welfare of the minor. The performance of such condition is a part of the 
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duties of the guardian, for the faithful performance of which he and the 
sureties on his bond are responsible. [Pro. C. 1877, § 341 ; R. C. 1899, § 6545.] 

§ 8245. Extra expenses of minor, how pa.id. If any minor, having a
father living, has property, the income of which is sufficient for bis main
tenance and education in a manner more expensive than his father can 
reasonably afford, regard being had to the situation of the father's family 
and to aU the circumstances of the case, the expenses of the education and 
maintenance of such minor may be defrayed out of the income of his own 
property in whole or in part, as judged reasonable, and ·must be directed by 
the county court; and the charges therefor may be allowed accordingly 
in the settlement of the accounts of his guardian. [Pro. C. 1877, § 343 ; R. C. 
1899, § 6546.] 

§ 8246. Testamentary guardians, duties of. Every testamentary guardian
must give bond and qualify, and has the same powers and must perform 
the same duties with regard to the person and estate of his ward, as guardians 
appointed by the county court, except so far as their powers and duties 
are legally modified, enlarged or changed by the will by which such guardian 
was appointed. [Pro. C. 1877, § 344 ; R. C. 1899, § 6547.] 

§ 8247. Guardian ad litem. Nothing contained in this chapter affects or
impairs the power of any court to appoint a guardian to defend the inter
ests of any minor interested in any suit or matter pending therein. [Pro. C. 
1877, § 315 ; R. C. 1899, § 6548.] 

ARTICLE 2.-GUARDIANS OF INSANE AND INCOMPETENT. 

§ 8248. Petition for guardian for insane. When it is represented to the
county court upon verified petition of any relative or friend, that any person 
is of unsound mind or from any cause mentally incompetent to manage his 
property, the judge must cause such person to be cited as in other cases, 
except that the time of service may be the same as upon a motion. [Pro. C. 
1877, § 346 ; R. C. 1899, § 6549.] 

§ 8249. Guardian appointed, when. If after a full hearing and examina
tion upon such petition, it appears to the court that the person in question 
is incapable of taking care of himself and managing his property, he must 
appoint a guardian of his person and estate with the powers and duties in 
this chapter specified. [Pro. C. 1877, § 347 ; R. C. 1899, § 6550.) 

§ 8250. Powers of guardian and bond. Every guardian appointed as pro
vided in the preceding section has the care and custody of the person of his 
ward and the management of all his estate until such guardian is legally 
discharged ; and he must give bond in like manner and with like conditions 
as before prescribed with respect to the guardian of a minor. [Pro. C. 1877, 
§ 348 ; R. C. 1899, § 6551.)

§ 8251. Proceedings to declare restoration of insane. Any person who
has been declared to be of unsound mind or the guardian of any relative of 
such person within the third degree, or any friend may apply by petition 
to the county court of the county, in which he was so declared, to have the 
fact of his restoration to capacity judiciaJly determined. The petition shalJ 
be verified and shall state that such person is then sane. Upon receiving the 
petition the judge must appoint a day for the hearing and cause a citation 
to be issued to the guardian of the petitioner, if there is a guardian, and 
to his or her husband or wife, if there is one, and to his or her father or 
mother if living in the county. On the trial the guardian or relative of 
the petitioner and in the discretion of the judge, any other person, may con
test the right of the petitioner to the relief demanded. Witnesses may be 
required to appear and testify, as in other cases, and may be called and 
examined by the judge on his own motion. If it is found that the petitioner 
is of sound mind and capable of taking care of himself and property, his 
restoration to capacity shall be adjudged and the guardianship of such per-
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son if such person is not a minor shall cease. [Pro. C. 1877, § 349; R. C. 1899, 
§ 6552.]

§ 8252. Habitual drunkards. When it is represented to the county court
upon verified petition of any relative or friend that any person is an habitual 
drunkard or spendthrift or from any cause mentally or otherwise incompe
tent to manage his property, the judge must cause such person to be cited 
as in other cases, except that the time of service may be the same as upon 
a motion, and all the provisions of this chapter where applicable shall apply 
in the appointment of said conservator and to bis powers and duties. 
[1899, ch. 65; R. C. 1899, § 6552a.] 

ARTICLE 3.-THE POWERS AND DUTIES OF GUARDIANS. 

§ 8253. Payment of debts. Every guardian appointed under the pro
visions of this chapter. whether for a minor or any other person, must pay 
all just debts due from the ward out of bis personal estate and income of 
his real eRtate if sufficient; if not, then out of his real estate, upon obtaining 
an order for the sale thereof and disposing of the same in the manner provided 
by law for the sale of real estate of decedents. [Pro. C. 1877, § 350; R. C. 1899, 
§ 6553.]

§ 8254. Oollect accounts and appear in legal proceedings. Every guardian
must settle all accounts of the ward and demand, sue for and receive all 
debts due to him, or may with the approbation of the county court com
pound the same and give discharges to the debtors on receiving a fair and 
just dividend of his estate and effects; and be must appear for and represent 
his ward in all legal suits and proceedings unless a special guardian is 
appointed for that purpose. [Pro. C. 1877, § 351; R. C. 1899, § 6554.] 

§ 8255. Rules for- management of estate of ward. Every guardian must
manage the estate of his ward frugally and without waste and apply the 
income and profits thereof as far as may be necessary for the comfortable 
and suitable maintenance and support of the ward and bis family if there 
is any ; and if such income and profits are insufficient for that purpose, the 
guardian may sell the real estate upon obtaining a decree of the county 
court therefor and must apply the proceeds of such sale as far as may be 
necessary to the maintenance and support of the ward and his family if 
there is any. [Pro. C. 1877, § 352 ; R. C. 1899, § 6555.] 

§ 8256. Maintenance and support of ward. When a guardian bas advanced,
for the necessary maintenance, support and education of his ward, an amount 
not disproportionate to the value of his estate or his condition of life, and 
the same is made to appear to the satisfaction of the court by proper vouchers 
and proofs, the guardian must be allowed credit therefor in his settlement. 
Whenever a guardian fails, neglects or refuses to furnish suitable and neces
sary maintenance, support or education for his ward, the court may order him 
to do so and enforce such order by proper process. Whenever any third per
son at his request supplies a ward with suitable and necessary maintenance, 
support or education, and it is shown to have been done after refusal or 
neglect of the guardian to supply the same, the court may direct the guardian 
to pay therefor out of the estate and enforce such payment by due process. 
[Pro. C. 1877, § 353; R. C. 1899, § 6556.] 

§ 8257. Inventory and account of ward's estate. Every guardian must
return to the county court an inventory of the estate of his ward within 
three months after his appointment, and annually thereafter ; when the 
value of the estate exceeds the sum of twenty thousand dollars. Remi-annua] 
returns must be made to the court. The court may upon application made 
for that purpose by any person compel the guardian to render an account 
of the estate. The inventories and accounts so to be returned or rendered 
must be sworn to by the guardian. All the estate of the ward described 
in the first inventory must be appraised by appraisers appointed, sworn and 
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acting in the manner provided for regulating the settlement of the estates 
of decedents. Whenever any other property of the estate of any ward is dis
covered not included in the inventory of the estate already returned and 
whenever any other property has been succeeded to or acquired by any 
ward or- for his benefit, the like proceedings must be bad for the return 
and appraisement thereof that are herein provided in relation to the first 
inventory and return. [Pro. C. 1877, § 355 ; R. C. 1899, § 6557. ]  

§ 8258. Settlement at end of yea.r. The guardian must upon the expira
tion of a year from the time of bis appointment and as often thereafter as 
he may be required, present bis accounts to the county court for settle
ment and allowance. [Pro. C. 1877, § 356 ; R. C. 1899, § 6558. ] 

§ 8259. Account by one of joint guardians. When an account is ren
dered by two or more joint guardians, the court may in its discretion allow 
the same upon oath of any of them. [Pro. C. 1877, § 357 ; R. C. 1899, § 6559. ] 

§ 8260. Expenses and pay of gua.rdians. Every guardian must be allowed
the amount of bis reasonable expenses incurred in the execution of bis trust 
and he must also have compensation for his services as the court in which 
his ac�onnts are settled deems just and reasonable. [Pro. C. 1877, § 358 ; 
R. C. 1899, § 6560. ]

ARTICLE 4.-SALES OF PROPERTY AND DISPOSITION OF PROCEEDS. 

§ 8261. Sa.le of property ma,y be made, when. When the income of an
estate under guardianship is not sufficient to maintain the ward and bis family, 
or to maintain and educate the ward when a minor, his guardian may sell 
his real or personal estate for that purpose upon obtaining a decree there
for. [Pro. C. 1877, § 359 ; R. C. 1899, § 6561. ]  

§ 8262. Sale of property for investment. When it  appears to  the satis
faction of the court upon the petition of the guardian, that for the benefit 
of his ward his real estate or some part thereof should be sold, and the 
proceeds put out at interest, or invested in some productive stock, or in 
the improvement or security of any other real estate of the ward, bis guardian 
may sell the same for such purpose upon obtaining a decree therefor. [Pro. C. 
1 877,§ 360 ; R. C. 1899, § 6562.] 

§ 8263. Proceeds of sale, how applied. If the estate is sold for the pur
poses mentioned in this article, the guardian must apply the proceeds of the 
sale to such purposes as far as necessary, and put out the residue, if any, on 
interest or invest it in the best manner in his power until the capital is wanted 
for the maintenance of the ward and his family, or the education of his 
children, or for the education of the ward when a minor, in which case 
the capital may be used for that purpose as far as may he necessary in like 
manner as if it had been personal estate of the ward. [Pro. C. 1877, § 361 ; 
R. C. 1899, § 6563.]

§ 8264. Investment, how made. If the estate is sold for the purpose of
putting out or investing the proceeds, the guardian must make the invest
ment according to bis best judgment or in pursuance of any order that may 
be made by the county court. [Pro. C. 1877, § 362 ; R. C. 1899, § 6564. ] 

§ 8265. Petition for sale. To obtain a decree for such sale, the guardian
must present to the county court of the county, in which he was appointed. 
a petition therefor setting forth the condition of the estate of his ward and 
the facts and circumstances on which the petition is founded tending to 
show the necessity or expediency of a sale. [Pro. C. 1877, § 363 ; R. C. 1899 . 
§ 6565. ]

§ 8266. Bea.ring and order of sale. If it appears to the court from the
petition that it is necessary or would be beneficial to the ward that the 
real estate . or some part of it should be sold or that the real and personal 
est.ate should be sold, the court or judge must thereupon issue a citation 
to the next of kin of the ward a� all persons interested in the estate to 
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appear before the court and answer thereto. [Pro. C. 1877, § 364; R. C. 1895, 
§ 6566.]

§ 8267. Court to hear proofs. The county court, at the time and place ap
pointed or such other time to which the hearing is postponed upon proof 
of the service of the citation, must hear and examine the proofs and allega
tions of the petitioner and of the next of kin and all other persons interested 
in the estate who oppose the application. [Pro. C. 1877, § 366; R. C. 1899, 
§ 6567.]

§ 8268. Guardian and witnesses. On the hearing the guardian may be
examined on oath and witnesses may be produced and examined by either 
party. [Pro. C. 1877, § 367; R. C. 1899, § 6568.] 

§ 8269. Order of sale, to state what. If after a full examination it appears
necessary or for the benefit of the ward that his real estate or some part thereof 
should be sold, the court may make a decree directing such sale, specifying 
therein the causes or reasons why the sale is necessary or beneficial and may, 
if the same has been prayed for in the petition, order such sale to be made 
('ither at public or private sale. [Pro. C. 1877, § 369; R. C. 1899, § 6569.] 

§ 8270. Bond to be given before sale. Every guardian authorized to sell
real estate must before the sale give bond with sufficient sureties, to be ap
proved by the judge, with condition to sell the same in the manner and to 
account for the proceeds of the sale as provided for in this chapter and 
chapter 5 of this code. [Pro. C. 1877, § 370; R. C. 1895, § 6570.] 

§ 8271. La.w of estates governs guardians unless otherwise declared.
All proceedings under petitions of guardians for sales of property of their 
wards, giving notice and the hearing of such petitions, granting and refusing 
an order of sale, directing the sale to be made at public or private sale, re
i:;elling the same property, return of sale and application for confirmation 
thereof, notice and hearing of such application, making orders, rejecting or 
confirming sales and reports of sales, ordering and making conveyances of 
property sold, accounting and the settlement of accounts, must be had and 
made as provided and required by the provisions of law concerning the 
estates of decedents unless otherwise specially provided in this chapter. 
f Pro. C. 1877, § 371; R. C. 1899, § 6571.) 

§ 8272. Order in force one year. No decree granted in pursuance of this
artide continues in force more than one year after granting the same without 
sale being had. [Pro. C. 1877, § 372; R. C. 1899, § 6572.] 

§ 8273. Terms of sale. Security. All sales of real estate of wards must
he for cash or for part cash and part deferred payments not to exceed three 
years, bearing date from date of sale as in the discretion of the judge is most 
beneficial to the ward. Guardians making sales must demand and receive 
from the purchaser a bond and mortgage on the real estate sold with such 
additional security as the judge deems necessary a.nd sufficient to secure the 
faithful payment of the deferred payments and the interest thereon. [Pro. C. 
1877. § 373; R. C. 1899, § 6573.] 

§ 8274. Order to invest proceeds. The county court, on the application
of a guardian or any person interested in the estate of any ward after such 
notice to persons interested therein as the judge shall direct, may authorize 
and require the guardian to invest the proceeds of sales and any other of 
his ward's money in his hands in real estate or in any other manner most to 
the interest of all concerned therein; and the court may make such other 
orders and give such directions as are needful for the management, investment 
and disposition of the estate and effects as the circumstances require. [Pro. 
C. 1877, § 374; R. C. 1899, § 6574.]

ARTICLE 5.-GUARDIANS FOR NONRESIDENT WARDS. 

§ 8275. Guardian for nonresident ward. When a person liable to be put
under guardianship according to the provisions of this chapter resides without 
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this state and has estate therein, any friend of such person or any one inter
ested in his estate in expectancy or otherwise may present a petition to 
the county judge of any county in which there is any estate of such absent 
person for the appointment of a guardian, and if after a citation to all inter
ested and a full hearing and examination it appears proper, a guardian for 
such absent person may be appointed. [Pro. C. 1877, § 375; R. C. 1895, 
§ 6575.]

§ 8276. Power same as in other cases. Every guardian appointed under
the preceding section has the same powers and performs the same duties 
with respect to the estate of the ward found within the state and with re
spect to the person of the ward, if he shall cease to reside therein, as are pre
scribed with respect to any other guardian appointed under this chapter. 
[Pro. C. 1877, § 876; R. C. 1899, § 5676.] 

§ 8277. Guardian must give bond. Every such guardian must give bond in
the like manner and with the like conditions as hereinbefore provided for other 
guardians except that the provisions respecting the inventory, the disposal 
of the estate and effects and accounts to be rendered by the guardian must 
be confined to such estate and effects as come to his hands in this state. 
[Pro. C. 1877, § 377; R. C. 1899, § 6577.] 

§ 8278. Removal of property. When the guardian and ward are both non
residents and the ward is entitled to property in this state, which may be 
removed to another territory, state or foreign country without conflict with 
any restriction or limitation thereupon or impairing the right of the ward 
thereto, such property may be removed to the territory, state or foreign 
country of the residence of the ward upon the application of the guardian 
to the judge of the county court in which the estate of the ward or the prin
cipal part thereof is situated. [Pro. C. 1877, § 379; R. C. 1899, § 6578.] 

§ 8279. Application for removal, contents. The application must be made
by petition and citation must issue to the resident executor, administrator or 
guardian if there is such, and upon such application the nonresident guardian 
must produce and file a certificate under the hand of the clerk, judge, sur
rogate or other authorized officer and the seal of the court from which his 
appointment was derived, showing: 

1. A transcript of the record of his appointment.
2. 'l'hat be bas entered upon the discharge of his duties.
3. That he is entitled by the laws of the territory, state or country of his

appointment to the possession of the estate of the ward; or must produce and 
file a certificate under the hand and seal of the clerk, judge, surrogate or 
other authorized officer of the court having jurisdiction in the country of 
his residence of the estates of persons under guardianship or of the bigb�st 
court of such territory, state or country, that by the laws of such country the 
applicant is entitled to the custody of the estate of his ward without the 
appointment of any court. Upon such application unless good cause to the 
contrary is shown, the county court must make an order granting to such 
guardian leave to take and remove the property of his ward to the terri
tory, state or place of his residence, which is authority to him to sue for 
and receive the same in his own name for the use and benefit of his ward. 
[Pro. C. 1877, § 380; R. C. 1899, § 6579.] 

§ 8280. Effect of order for removal. Such order is a discharge of the
executor, administrator, local guardian or other person in whose possession 
the property may be at the time the order is made on filing with the county 
court the receipt therefor of the foreign guardian of such absent ward. 
[Pro. C. 1877, § 381; R. C. 1899, § 6580.] 

.ARTICLE 6.-GENERAL AND MISCELLANEOUS PROVISIONS. 

§ 8281. Concealment or embezzlement of ward's property. Upon a com
plaint made to him by any guardian, ward, creditor or other person inter-
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ested in the estate or having a prospective interest therein as heir or other
wise against any one suspected of having concealed or conveyed away any 
of the money, goods, effects or any instrument in writing belonging to the 
ward or to his estate, the county court may cite such suspected person to ap
pear before it and may examine and proceed with him on such charge in 
the manner provided by law with respect to persons suspected of and charged 
with concealing or embezzling the effects of a decedent. [Pro. C. 1877, 
§ 382; R. C. 1899, § 6581.]

§ 8282. :Marriage of minor terminates guardianship. The marriage of a
minor ward terminates the guardianship; and the guardian of an insane or 
other person may be discharged by the judge of the county court when it 
appears to him on the application of the ward or otherwise that the guardian
ship is no longer necessary. [Pro. C. 1877, § 384; R. C. 1899, § 6582.] 

, § 8283. Bonds must be preserved. Every bond given by a guardian must 
be filed and preserved in the office of the county judge; and in case of a breach 
of a condition thereof, may be prosecuted for the use and benefit of the 
ward or of any person interested in the estate. [Pro. C. 1877, § 386; R. C. 
1899, § 6583.] 

§ 8284. Action against sureties. Three. years' limitation. No action can
be maintained against the sureties on any bond given by a guardian unless 
commenced within three years from the discharge or removal of the guardian; 
but if at the time of such discharge the person entitled to bring such action 
is under any legal disability to sue, the action may be commenced at any time 
within three years after such disability is removed. [Pro. C. 1877, § 387; 
R. C. 1899, § 6584.]

§ 8286. Action for recovery of an estate. Limitation. No action for the
recovery of any estate sold by a guardian can be maintained by the ward 
or by any person claiming under him, unless it is commenced within three 
years next after the termination of the guardianship or when a legal dis
ability to sue exists by reason of minority or otherwise at the time when the 
cause of action accrues within three years next after the removal thereof. 
[Pro. C. 1877, § 388; R. C. 1899, § 6585.] 

§ 8286. More than one guardian, when. The court in its discretion may
appoint more than one guardian of any person subject to guardianship, 
who must give bond and be governed and be liable in all respects as a sole 
guardian. rPro. C. 1877, § 389; R. C. 1899, § 6586.] 

§ 8287. Bonds run to the state. Except when otherwise specially provided
by this code all bonds and undertakings in anywise required by the provis
ions of this code shall run to the state of North Dakota as nominal payee 
and an action may be brought and maintained on any such bond or under
taking by and in the name of any person injured by any violation of the pro
visions thereof. [R. C. 1895, § 6587.J 

CHAPTER 8. 

INCREASED JURISDICTION OF COUNTY COURT. 

§ 8288. May have increased jurisdiction, how. Whenever the board of
county commissioners of any county shall be presented with a petition signed 
by at least two hundred qualified voters and taxpayers of said county, pray
ing for the submission to the voters of the county, of the question whether 
the county court of said county shall have increased jurisdiction, it shall 
be the duty of said board to cause the same to be submitted to the voters 
of the county at the next general election; provided, that said board may in 
its discretion call a special election to determine said question; notice of said 
special election shall be given by publishing a notice of the same, stating the 
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object of said election, in three newspapers in the county once each week, 
for three successive weeks; provided, that the last publication shall be at least 
ten days, and not more than fifteen days, immediately preceding said elec
tion. In case there are not three newspapers published in the county, then 
said notice shall be published in such newspapers as are situated in said 
county, and in not more than the three nearest newspapers published in 
adjoining counties. The petition presented to the board of county commis
sioners, as provided in this chapter, must show the population of said county 
to be at least two thousand, that the petitioners are qualified voters and tax
payers of said county and must be verified by at least three of the petitioners 
showing these facts. [Const. 111; 1903, ch. 60.] 

CHAPTER 9. 

PRACTICE IN COUNTY COURTS WITH INCREASED JURISDICTION. 

§ 8289. General provisions to apply. The general provisions of law which
may at any time be in force relating to the district courts, and to civil and 
criminal proceedings therein shall relate also to the county courts having 
increased jurisdiction and the rules of practice of district courts shall be 
in force in said county courts, unless inapplicable and except as herein 
otherwise provided. [1895, ch. 43, § 1; R. C. 1899, § 6588.] 
· § 8290. · Terms of court. The regular term of the county court shall be
held at the county seat, commencing at nine o'clock a. m. on the first Tues
day of each calendar month for the trial of such civil and criminal actions
as may be brought before such court. [1895, ch. 32, § 2; R. C. 1899, § 6589.]

§ 8291. Calendar. The county judge shall, on the first day of each term.
or as soon thereafter as may be, prepare a calendar of the causes standing for 
trial at such term, placin� the causes upon such calendar in the order in 
which the same are numbered on the docket and setting the causes for trial 
upon convenient days during such term; provided, that no cause shall be set 
for trial upon the first day of said term without the consent of all parties 
thereto. [1895, ch. 43, § 3; R. C. 1899, § 6590.] 

§ 8292. Appeals from county court. In all actions brought under the pro
visions of this chapter an appeal may be taken to the district court of the 
C'ounty or to the supreme court, and if the appeal is to the district court it. 
shall be taken in the same manner as appeals from justice's court, and if the 
appeal is to the supreme court it shall be taken· in the same manner and pur
suant to the same rules as appeals from the district court; provided, that in 
civil actions when the amount in controversy, exclusive of costs, is less than 
two hundred and fifty dollars an appeal to the district court only shall lie; 
and provided, further, that an appeal to the district court shall not be effect
ual for any purpose unless an undertaking is filed with two or more sureties 
in a sum equal to the amount in controversy or to the value of the specific 
property in controversy plus one htmdred dollars. [1895, ch. 43, § 4; R. C. 
1899, § 6591.] 

Appeal to district court an irrevocable waiver of right to appeal to supreme 
court. Field v. Elevator Co., G N. D. 424, 71 N. W. 135. 

§ 8293. Concurrent jurisdiction on appeal. Such county courts shall have
concurrent jurisdiction with the district courts in appeals from all final judg
ments of justices of the peace, police, city or township justices, and the pro
ceedings on such appeals shall be the same as now or may hereafter be pro
vided for appeals from judgments of justices of the peace to district courts. 
[1895. ch. 43, § 5; R. C. 1899, § 6592.] 

§ 8294. Cause certifted to district court, when. In any civil or criminal
cause of which this court has jurisdiction, whenever at any time before said 
cause is called for trial it shall appear to the court by affidavit, or if the 
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court shall so order upon other testimony, that a fair and impartial trial can
not be had in such court by reason of the bias or prej udice of the judge 
or otherwise, the court shall direct said cause and all papel'S and documents 
connected therewith to be certified to the district court of the county wherein 
said county court is held ; and such papers shall be delivered to the clerk of 
the district court at least one day before the first day of the next term 
thereof and shall be placed upon the trial calendar and stand for trial the 
same as cases originally commenced in the district court. [ 1895, ch. 43, § 6 ;  
R. C. 1899, § 6593. ]

§ 8296. Manner of selecting jury. Juries in the county court shall be
selected by the county judge and summoned in the same manner as is now 
provided by law for selecting juries before justices of the peace ; provided, 
that each party shall be entitled to the same number of challenges as is now 
or may hereafter be allowed in the district court in like actions. [ 1895, ch. 43, 
§ 7 ;  R. C. 1899, § 6594.]

§ 8296. New trials. The county court shall have authority to grant new
trials, affirm, modify or set aside judgments in actions tried in such court 
upon a statement of the case prepared and settled in the manner provided in 
the code of civil procedure. [ 1895, ch. 43, § 8 ;  R. C. 1899, § 6595. ] 

§ 8297. May isiiue process. The several county courts shall have power to
issue all summonses, citations, subpenas, executions, warrants and processes 
authorized by law which may be necessary to carry into effect any order, 
judgment or decree thereof, to compel the attendance of witnesses or to carry 
into execution the powers with which they are vested. [ 1895, ch. 43, § 9 ;  
R. C. 1899, § 6596. ]

§ 8298. Service in other county. All writs, summons and other process
may be executed and served only in the county ; provided, that when there 
is more than one defendant and one of such defendants has been served 
in the county, service may be made on the other defendants in any county 
in this state. [1895, ch. 43, § 10 ; R. C. 1899, § 6597. ] 

§ 8299. Continued cases. When for any cause the county judge fails
to attend at the commencement of any regular term or at the time to which 
any cause is assigned for trial or at the time to which any cause may be con
tinued, the parties shall not be obliged to wait more than one hour and if 
he does not attend within the hour and no other disposition of the case is 
made by such judge, the parties in attendance shall be required to attend 
at nine o 'clock a. m. of the following day and if such judge shall not attend 
at that time, the cause shall stand continued until the first day of the next 
regular term. [1895, ch. 43, § 11 ; R. C. 1899, § 6598. ]  

§ 8300. Adjournment. The time for which any civil action may be ad
journed. shall be regulated by the county judge in the exercise of a reasonable 
discretion ; provided, that such action cannot be adjourned over more than 
three regular terms of such court upon the application of either party with
out the consent of the other. In criminal actions if the defendant has been 
committed to jail , he must be tried at the first term of such court held after 
such commitment. If the defendant in a criminal action has given bail 
for his appearance, his trial must not be postponed longer than until the 
third term after such bail is given. [1895, ch. 43 , § 12 ; R. C. 1899, § 6599. ]  

§ 8301. Bailiff. The judge of  the county court may appoint a compe
tent person as bailiff of the court, who shall hold his office at the pleasure 
of the judge. Such bailiff shall have the same powers as a constable and 
shall receive for his services the same fees as are prescribed for constables 
and bailiffs. [ 1895, ch. 43, § 13 ; R. C. 1899, § 6600. ] 

§ 8302. Criminal jurisdiction. Concurrent jurisdiction, power and 
authority with the district court is hereby conferred and imposed upon 
rounty courts having increased jurisdiction of all crimina l offenses of which 

1369 



§§ 8303-8308 PROBATE CODE. Practice in County CourlR 

the district court of said county has jurisdiction, below the grade of felony, 
and of any person accused thereof; and to hear, try, determine, pronounce 
judgment and sentence and take and have all necessary proceedings con
cerning or relating thereto as provided by law. The necessary jurisdiction, 
power and authority is hereby conferred and imposed upon the county court. 
[1895, ch. 43, § 14; R. C. 1899, § 6601.) 

§ 8303. Defendant bound over to. In any criminal action or proceeding
for any criminal offense of which the county court has jurisdiction, any 
justice of the peace or other examining magistrate having jurisdiction must 
admit to bail, bind over or commit for trial the accused to the county court 
of such county and the information shall be filed in such county court. If 
any person accused of a criminal offense js so bailed, bound over or com
mitted for trial to the county court for a crime of which such court has not 
jurisdiction, such proceeding shall not abate and such county court shall 
not lose jurisdiction of such person and · proceeding, but shall certify the 
same to the district court of such county and such proceeding shall there
upon be tried in the district court with the same force and effect as if such 
action or proceeding had been originally commenced therein. If any ex
amining magistrate shall at any time bind over a defendant to the district 
court for an offense of which the county court has jurisdiction or if it shall 
appear by evidence or otherwise at any time to the judge of the district 
court that the offense with which the defendant is or should be charged 
is triable in the county court, the judge of the district court may certify 
such cause and an proceedings relative to any person accused of such offense 
to the county court of such county for trial, determination and adjudication. 
and thereupon the same and all the papers and files therein shall be trans
ferred by the clerk of the district court to the county court without any 
further order or certificate and such cause shall thereupon be tried in the 
county court with the same force and effect as if such cause had originally 
been commenced therein. [1895, ch. 43, § 15; R. C. 1899, § 6602.] 

§ 8304. Jury trial. In civil actions when the value in controversy or sum
demanded exceeds fifty dollars, either party may demand a jury trial, but 
such demand shall be made on or before the first day of the term upon the 
calendar of which said cause appears. In criminal actions when the defend
ant is arraigned he shall be informed by the court of his right to trial by 
jury and if he waives his right to a jury trial, an entry to that effect shall 
be made in the court minutes. [1895, ch. 43, § 16; R. C. 1899, § 6603.] 

§ 8306. Warrant of &ITest. The county court in term time or the judge
in vacation may issue warrants of arrest for persons against whom an informa
tion has been filed, shall fix the amount of bail to be required of the accused 
and the clerk shall indorse the same upon the warrant except when the warrant 
is issued in term time, when the same may be returnable forthwith and it 
shall not then be necessary to fix the amount of bail until the accused is 
brought into court. [ 1895, ch. 43, § 17; R. C. 1899, § 6604.) 

§ 8306. Receive plea and pass judgment. The court may receive the plea
of guilty and pass judgment in term time or vacation; if the accused waives 
a jury he may be tried by the court without a jury in term time upon notice 
being first given to the state 's attorney. [1895, ch. 43, § 18; R. C. 1899, 
§ 6605.]

§ 8307. Preliminary examination. No preliminary examination shall be
necessary before trial in  criminal actions in  the county court. [1895, ch. 43, 
§ 19 ; R. C. 1899, § 6606.]

§ 8308. Assignment of counsel In all criminal cases triable in the county
court when it is satisfactorily shown to the court that the defendant has no 
means and is unable to employ counsel, the court shall in such cases assign 
counsel for the defense and allow and direct to be paid by the county in which 
said court is held a reasonable and just compensation to the attorney or 
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attorneys assigned for such services as they may render; provided, however, 
that such compensation shall not exceed twenty-five dollars in any one case. 
[ 1895, ch. 43, § 20; R. C. 1899, § 6607.] 

§ 8309. Summons. The summons may be issued by the judge or clerk of
the county court or by the plaintiff or his attorney. If the summons is not 
issued by the judge or clerk of the county court it must contain the title of 
the action, specifying the court in which the action is brought, the names 
of the parties to the action and the name of the county, and shall be sub
scribed by the plaintiff or his attorney, who must add to his signature his 
post offica address. The summons, if not issued by the judge or clerk of the 
county court, exclusive of the title of the action and the subscription, must 
be substantially in the following form, the blanks being properly filled : 
The state of North Dakota to the above named defendant: 

You are hereby summoned to answer the complaint in this action, and to 
serve a copy of your answer upon the subscriber within ten days after the 
service of this summons upon you, exclusive of the day of service; and in 
case of your failure to appear or answer, judgment will be taken against 
you by default for the relief demanded in the complaint. 

Dated . . . . . . . . . . . . . . . . . . .  . 
In all cases where the summons is not issued by the judge or clerk of the 

county court, the complaint must be served at the same time as the summons. 
[1895, ch. 43, § 21 : R. C. 1899, § 6608; 1905, ch. 94.] 

§ 8310. Complaint :filed, when. The complaint in any civil action together
with one copy for each defendant must be filed with the clerk of the county 
court within five days after the issuance of the summons i n  such action and 
any action in which the complaint shall not have been filed in accordance 
with the provisions of this section shall be dismissed on motion of the defend-
ant. In no case shall the defendant or his attorney be entitled to have a 
copy of the complaint served upon him. [1895, ch. 43, § 22; R. C. 1899, 
§ 6609.]

§ 8311. Answer or demurrer. The defendant must file his answer or
demurrer with the clerk of the county court within ten days after thE! service 
of the summons. [1895, ch. 43, § 23; R. C. 1899, § 6610.] 

§ 8312. Time of trial. When the time to answer does not expire at least
ten days before the first day of the next term of court, the cause shall stand 
for trial at the next succeeding term thereafter without further notice to 
defendant. [1895, ch. 43, § 24; R. C. 1899, § 6611.] 

§ 8313. Judgment lien. Any person having a judgment rendered by the
county court may cause an abstract thereof to be filed in the office of the 
clerk of the district court in any county in the state and when such abstract 
is filed in the office of the clerk of the district court and docketed as a 
judgment, such judgment shall be a lien upon all real estate in the county 
belonging to any of the defendants agd.inst whom such judgment is rendered. 
Execution on any judgment shall issue out of the county court attested in 
the name of the judge and sealed with the seal of the court. Execution 
may be issued to any county where an abstract of such judgment is docketed ; 
before such execution shall be levied, it shall have indorsed thereon by the 
clerk of the district court of such county the day and hour when such abstract 
was filed and the amount due thereon. [1895, ch. 43, § 25; R. C. 1899, § 6612.] 

§ 8314. Clerk of district court ex-officio clerk of county court. In all
counties having county courts with civil and criminal jurisdiction, having a 
population of less than eighteen thom1and inhabitants, the clerk of the district 
court shall be the clerk of the county court in the same county, and shall 
have the care and costody of all books and papers belonging to such court 
which relate to or have any connection with any action or proceeding com
menced in such court by reason of it having increased civil and criminal 

1371 



§§ 831&---8319 PROBATE CODE. Practice in County Courts.

jurisdiction conferred upon it. Such clerks of the district court and their 
deputies shall perform all the duties of clerks of such courts, in all actions 
and proceedings commenced in the county court by virtue of its increased 
jurisdiction, in the same manner as they are required to perform the duties 
of clerks or deputy clerks of the district courts, so far as the provisions of 
the law relating to that subject are applicable, and may demand, receive and 
retain the same fees as are provided by law for clerks of the district court 
in full for such services, to be paid by the party requiring such services ; 
provided, however, that they shall be entitled to receive no per diem for 
attendance on court, nor salary from the county on account of services 
performed in said court. 'l'he judge of the county court having increased 
jurisdiction in counties having a population of eighteen thousand or more, 
shall have power to appoint a clerk of such court whose duties and powers 
shall be as nearly as may be the same as those of the clerks of the district 
courts. Such clerk shall hold his office during the pleasure of the judge 
appointing him and shall receive a salary at the rate of twelve hundred 
dollars a year for the time employed. He shall charge and receive for all 
acts perf ornied by him the same fees and commissions as are now allo,ved 
by law to the clerks of the district courts. He shall keep a true account 
of all fees and commissions received by him in the book of record to be 
kept for that purpose, and on the first of each calendar month shall pay the 
same to the treasurer of the county. [1897, ch. 42; R. C. 1899, § 6613.) 

§ 8316. Population, how determined. The county auditor or county clerk
shall determine the population of his county by multiplying by five the total 
vote cast in the last general election for county officers and the result shall 
be taken as the population of such county. [1895, ch. 43, § 27; R. C. 1899, 
§ 6614.)

§ 8316. Salary of judge. As compensation for their services under this
chapter, there shall be allowed and paid to the judges of county courts having 
civil and criminal jurisdiction in addition to the salary provided for such 
judges of county courts, in counties not having increased jurisdiction, the 
sum of one hundred dollars for each one thousand inhabitants or fraction 
thereof; provided, that in no case shall the compensation for services under the 
increased jurisdiction provided for in this chapter, exceed the sum of two 
thousand five hundred dollars, and said sum shall cover all services under the 
prohibition law. [1899, ch. 62; R. C. 1899, § 6615; 1903, ch. 76; 1905, ch. 78.] 

§ 8317. Judge shall not act as attorney. It shall be unlawful for any
judge of a county court in counties in which said courts have been, or shall 
or may be given increased jurisdiction, to act as attorney or counselor at law 
during the period of his incumbency of his office. Any such judge who shal l 
willfully violate the provisions of this section shall be subject to removal 
from office. [1897, ch. 60 ; R. C. 1899, § 6615a.] 

§ 8318. Process, by whom served and compensation. All writs and process
in county courts may be served by a constable as well as a sheriff and when 
served by a constable he shall be entitled to the same fees as the sheriff 
receives for like service. [1895, ch. 43, § 29; R. C. 1899, § 6616.] 

§ 8319. Court stenographer. The judge of any county court having civil
or criminal jurisdiction is authorized in his discretion to appoint a court 
stenographer of such court. Such stenographer shall qualify in the same 
manner and bis duties and compensation shall be the same as the court 
stenographer of a district court ; such compensation shall be paid in the same 
manner as that of the court stenographer of the district court; provided. 
that such court stenographer shall not be appointed in any county having 
less than eight thousand inhabitants, unless the board of county commissioners 
shall first authorize such appointment. [1895, ch. 43, § 30 ; R. C. 1899, § 6617.] 
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CHAPTER 1 0 .

INHERITANCE TAX. 

§ 8320. Rate. All property within the jurisdiction of this state, and any
interest therein, whether belonging to the inhabitants of this state or not, 
and whether tangible or intangible, which shall pass by will or by the 
statutes of succession or inheritance of this or any other state, or by deed, 
grant, sale or gift intended to take effect in possession or in enjoyment 
after the death of the grantor or donor, to any person in trust or otherwise, 
other than to or for the use of the father, mother, husband, wife, lineal 
descendant, adopted child, the lineal descendant of an adopted child of a 
decedent or to or for charitable, educational or religious societies or institu
tions within this state, shall be subject to a tax of two per centum of its valua
tion, above the sum of twenty-five thousand dollars, after the payment of all 
debts, for the use of the state; and all administrators, executors and trustees, 
and any such grantee under a conveyance, and any such donee under a gift, 
made during the grantor 's or donor 's life, shall be r�pectively liable for all 
such taxes to be paid by them, respectivel'y, except as herein otherwise 
provided, with lawful interest as hereinafter set forth, until the same shall 
have been paid. The tax afore.said shall be and remain a lien on such estate 
from the death of the decedent until paid.· [1903, ch. 171, § l.] 

§ 8321. Debts deducted. The term ' ' debts ' '  shall include, in addition
to debts owing by decedent at the time of his death, the local or state taxes 
due from the estate prior to his death, and a reasonable sum for funeral 
expenses, court costs, including the costs of appraisement made for the 
purpose of assessing the collateral succession or inheritance tax, the statutory 
fees of executors, administrators or trustees, and no other sum ; but said 
debts shall not be deducted unless the same are approved and allowed, within 

· fifteen months from the death of decedent, as established claims against the
estate, unless otherwise ordered by the judge or court of the proper county.
[1903, ch. 171, § 2.]

§ 8322. Property subject to tax. Except as to property passing to persons,
corporations or societies exempted by se·ction 8320 from the collateral succes
sion or inheritance tax, and real property located outside of the state passing
in fee from the decedent owner, the tax imposed under the provisions of
this chapter shall be assessed against and be collected from, property of every
kind, which, at the death of the decedent owner is subject to or thereafter,
for the purpose of distribution, is brought into this state for distribution
purposes, or which was owned by any decedent domiciled within the state at
the time of the death of such decedent even though the property of said
decedent so domiciled was situated outside of the state. [1903, ch. 171, § 3.]

§ 8323. Construction. In the construction of this chapter the words
" collateral heirs " shall be held to mean all persons who are not excepted
from the provisions of the collateral succession or inheritance tax under the
provisions of this chapter, except section 8322, shall apply to all pending
estates which are not closed, and the property subjected by this chapter to
the said tax is Hable to the provisions herein contained, as to the amount and
lien hereof, and the manner of enforcement and collection thereof, except as
herein specifically provided otherwise. [1903, ch. 171, § 4.]

§ 8324. Foreign estates and deduction of debts. Whenever any property
belonging to a foreign estate, which estate, in whole or in part, is liable to
pay a collateral succession or inheritance tax in this state, and said tax shall
be assessed upon the market value of said property remaining after the
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payment of such debts and expenses as are chargeable to the property under 
the laws of this state ; in the event that the executor, administrator or trustee 
of such foreign estate :files with the clerk of the court having ancillary 
jurisdiction, and with the state treasurer, duly certified statements 
exhibiting the true market value of the entire estate of the decedent owner, 
and the indebtedness for which the said estate has been adjudged liable, 
which statement shall be duly attested by the judge of the court having 
original jurisdiction, the beneficiaries of said estate shall then be entitled to 
have deducted such proportion of the said indebtedness of the decedent from 
the value of the property as the value of the property within this state bears 
to the value of the entire estate. [1903, ch. 171, § 5.] 

§ 8326. Foreign estates a.nd direct a.nd collateral beneficiaries. Whenever
any property, real or personal, within this state belongs to a foreign estate, 
and said foreign estate is in part exempt from the collateral succession or in
heritance tax, and in part subject to said collateral succession or inheritance 
tax, and it is within the authority or discretion of the foreign executor, admin
istrator or trustee administering the estate to dispose of the property, not 
specifically devised to direct heirs or devisees in the payment of the debts 
owing by decedent at the time of his death, or in the satisfaction of legacies, 
devises or trusts given to direct and collateral legatees or devisees, or in 
payment of the distributive s!Y1,res of any direct and collateral heirs, then 
the property within the jurisdiction of this state belonging to such foreign 
estate, shall be subject to the collateral succession or inheritance tax imposed 
under the provisions hereof, and the tax due thereon shall be assessed as 
provided in section 8324, and with the same proviso respecting the deduction 
of the proportionate share of the indebtedness, as herein provided. [1903, 
ch. 171, § 6.] 

§ 8326. Lien. It shall be the duty of the executor, administrator or
trustee, immediately upon his appointment, to make and file a separate 
inventory, any will to the contrary notwithstanding, of all the real estate of 
the decedent liable to such tax, and to cause the lien of the same to be entered 
upon the lien book in the office of the clerk of the court in each county 
where each particular part of said real estate is situated, and no conveyance · 
of said estate or interest therein, which is subject to such tax before or 
after the entering of said lien, shall discharge the estate so conveyed from the 
operation thereof. [1903, ch. 171, § 7.] 

§ 8327. Appraisal. All the real estate of the decedent subject to such tax
shall, except as hereinafter provided, be appraised within thirty days next 
after the appointment of an executor, administrator or trustee, and the tax 
thereon, calculated upon the appraised value after deducting debts for which 
the estate is liable shall be paid by the person entitled to said estate within 
:fifteen months from the approval by the court of such appraisement, unless 
a longer period is fixed by the court, and in default thereof, the court shall 
order the same, or so much thereof as may be necessary to pay such tax, 
to be sold. [1903, ch. 171, § 8.] 

§ 8328. Remainders. When any person whose estate, over and above
the amount of his just debts, exceeds the sum of one thousand dollars shall 
bequeath or devise any real property to or for the use of the father, mother, 
husband, wife, lineal descendant, adopted child, or lineal descendant of such 
child, during life or for a term of years, and the remainder to a collateral 
heir or to a stranger to the blood, the court, upon the determination of such 
estate for life or years, shall upon its own motion or upon the application 
of the state treasurer, cause such estate to be appraised at its then actual 
market value, from which shall be deducted the value of any improvements 
thereon, or betterments thereto, if any, made by the remainder-man during 
the time of the prior estate, to be ascertained and determined by the 
appraisers, and the tax on the remainder shall be paid by such remainder-
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man within sixty days from the approval by the court of the report of the 
appraisers. If such tax is not paid within said time, the court shall then 
order said real estate, or so much thereof as shall be necessary to pay such 
tax, to be sold. [ 1903, ch. 171, § 9. ] 

§ 8329. Life estate. Whenever any real estate of a decedent shall be
subject to such tax, and there be a life estate or interest for a term of years 
given to a party other than named in the preceding section, and the remainder 
to a collateral heir or stranger to the blood, the court shall direct the interest 
of the life estate or term of years to be appraised at the actual market value 
thereof, and upon the approval of such appraisement by the court, the party 
entitled to such life estate, or term of years, shall within sixty days thereafter 
pay such tax, and in default thereof the court shall order such interest in 
said estate, or so much thereof as shall be necessary to pay such tax, to be 
sold. Upon the determination of such life estate or term of years, the same 
provision shall apply as to the ascertainment of the amount of the tax and 
the collection of the same on the real estate in remainder as in like cases 
is provided in the preceding section. Whenever any personal estate of a 
decedent shall be subject to such tax, and there be a life estate or interest 
for a term of years given to a party other than named in the preceding section, 
and the remainder to a collateral heir or stranger to the blood, the court 
shall inquire into and determine the value of the life estate or interest for 
a term of years, and order and direct the amount of the tax thereon to be 
paid by the prior estate and that to be paid by the remainder-man, each 
of whom shall pay their proportion of such tax within sixty days from such 
determination, unless a longer period is fixed by the court, and in default 
thereof the executor, administrator or trustee shall pay the same out of said 
property, and hold the same from distribution, and invest it at interest under 
the order of the court until said tax is paid, or until the interest on the same 
equals the amount of such tax, which shall thereupon be paid. [ 1903, ch. 
171, § 10. ] 

§ 8330. Executors or trustees. Whenever a decedent appoints one or
more executors or trustees, and in lieu of their allowance or commission, 
makes a bequest or devise of property to them which would otherwise be 
liable to said tax, or appoints them his residuary legatees, and said bequests, 
devises or residuary legacies, exceed what wou]d be a reasonable com
pensation for their services, such excess shall be liable to such tax, and the 
court having jurisdiction of their accounts, upon its own motion or on the 
application of the state treasurer, shall fix such compensation. [ 1903, ch. 
171 , § 11. ] 

§ 8331. Legacies charged upon land. Whenever any legacies subject to
said tax ar� charged upon or payable out of any real estate, the heir or 
devisee, before paying the same, shall deduct said tax therefrom and pay 
it to the executor, administrator, trustee or state treasurer, and the same 
shall remain a charge and be a lien upon said real estate until it is paid ; 
and payment thereof shall be enforced by the executor, administrator, trustee 
or state treasurer in his name of office, in the same manner as the payment 
of the legacy itself could be enforced. [1903, ch. 171, § 12. ] 

§ 8332. Payment by executor or trustee. Every executor, administrator
or trustee having in charge or tmst any property subject to said tax, and 
which is made payable to him, shall deduct the tax therefrom, or shall collect 
the tax thereon from the legatee, or person entitled to said property, and he 
shall not deliver a specific legacy or property subject to said tax to any 
person until he has collected the tax thereon. [1903 , ch. 171, § 13. ] 

§ 8333. Payment to state. All taxes imposed by the provisions of this
chapter shall be payable to the state treasurer, aµd those which are made 
payable by executors, administrators or trustees shall be paid within fifteen 
months from the death of the testator or intestate, or within fifteen months 
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from assuming of the trust by such trustee, u�less -a longer period is fixed 
by the court. All taxes not paid within the time prescribed in this chapter 
shall draw interest at the rate of eight per centum per annum until paid. 
(1903, ch. 171, § 14. ] 

§ 8334. Method of appraisement. All appraisements of real estate subject
to such tax shall be made and filed in the manner provided for appraisement 
of personal property. When such real estate is situated in another county 
the same appraisers may s�rve, or others may be appointed. (1903, ch. 171, 
§ 15. ]

§ 8336. Oollections. It is hereby made the duty of all executors, admin
istrators or trustees charged with the management or settlement of any 
estate subject to the tax provided for in this chapter, to collect and pay 
to the state treasurer the amount of the tax due from any devisee, grantee  
or  donee of  the decedent, except in  cases falling under the provisions of
sections 8329 and 8330 hereof, in which cases the state treasurer shall
collect the same. Applications may be made to the district court by such
executor, administrator, trustee or state treasurer to sell the real estate subject
to said tax in an equitable action, or, if made to the court having charge
of the settlement of said estate, the proceedings shall conform as nearly
as may be to those for the sale of real estate of a decedent for the settlement
of his debts. (1903, ch. 171, § 16. ]

§ 8336. Property certifted to treasurer. Whenever any real estate of ll 

decedent shall so pass, either in possession and enjoyment or in remainder 
as to the subject of such tax, the executor, administrator or trustee, within 
six months after he has assumed the duties of his trust, shall file with the 
state treasurer a description of such real estate, giving the name of the 
county where the same is situated, the name of the decedent, the name of 
the person or persons to whom it so passes, whether the same passes in 
possession and enjoyment in fee, for life or for a term of years, naming the 
term of years, and if a prior estate is created, he shall give the name of the 
remainder-man. (1903, ch. 171, § 17.] 

§ 8337. Oopy of appraisement. As soon as any such real estate is
iippraised ,  it shall be the duty of the executor. · administrator or trustee. 
if he has not been discharged, and if he has finally been discharged, then it 
shall be the duty of the clerk, to file with the state treasurer a copy of 
such appraisement, stating also the amount of tax to be paid and within 
what time ordered to be paid. (1903, ch. 171, § 18. ] 

§ 8338. Settlements with executors or trustees. No final settlement of
the account of any executor, administrator or trustee shall be accepted or 
allowed unless it shall show, and the court shall find, that taxes imposed 
by the provisions of this chapter upon any property or interest therein 
belonging to the estate to be paid by such executors, administrators or 
trustees, and to be settled by said account, shall have been paid, and the 
receipt of the state treasurer for such tax shall be the proper voucher for 
such payment. r l903, ch. 171, § 19. ] 

§ 8339. Jurisdiction of the court. The district court having either princi
pal or ancillary jurisdiction of the settlement of the estate of the decedent 
shall have jurisdiction to hear and determine all questions in relation to 
said tax that may arise af?ecting any devise, legacy or inheritance, or any 
grant or gift, under this chapter, subject to appeal as in other cases. and 
the state treasurer shall in his name of office represent the interests of the 
state in any such proceeding. (1903, ch. 171, § 20. ]  
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