
CODE OF CIVIL PROCEDURE 

CHAPTER 1. 

GENERAL DEFINITIONS AND PROVISIONS. 

I 7319. Title. This act shall be known as the code of civil procedure of 
the state of North Dakota. [R. C. 1905, § 6731 ; C. Civ. P. 1877, § l ;  R. C. 
1895, § 5145.] 

§ 7320. Not retroactive. No part of it is retroactive unless expressly so
declared. [R. C. 1905, § 6732 ; C. Civ. P. 1877, § 2 ;  R. C. 1899, § 5146. ] 

.Amendatory act of 1907 does not operate to oust district court of jurisdiction acquired 
by it over appeal& previo111ly taken and perfected. Jenson v. Frazer, 21 N. D. 267, 130 
N. W. 832. 

§ 7321. Oode ii law of this state. Excludes common law. The rule of
the common law that statutes in derogation thereof are to be strictly con
strued has no application to this,code. The code establishes the law of this 
&tate respecting the subjects to which i\ relates, and its provisions and all 
proceedings under it are to be liberally construed with a view to effect its 
objects and to promote justice. [R. C. 1905, § 6733 ; C. Civ. P. 1877, § 3 ;  R. C. 
1899, § 5147.] 

As to liberal conatruction of statutes. Brown v. Smith, 13 N. D. 1180, 102 lf, W. 171 ; 
Scott v. District Ct., 15 N. D. 259, 107 N. W. 61. 

As to " cause of action " against which statute of limitations does not run while 
party ia without the state, applying to mortgage foreclosure action. Colonial & U. S. 
Mortg. Co. v. Northwest Thresher Co., H N. D. 147, 70 L.R.A. SH, 116 Am. St. Rep. 
eu, 103 N. W. 915, 8 A. & E. Ann. Cas. 1160. 

On code �f civil procedure as establishing complete system of plt-11.ding and practice. 
Phill ips v. Branch Mint Min. & Mill. Co., 27 S. D. 350, 131 N. W. 308. 

§ 7322. Prior rights not affected. No action or proceeding commenced
�f.?re this code tAkes effect and no right accrued is affected by its provisions, 
but the proceedings therein must conform to the requirements of this code 
as far as applicable. [R. C. 1905, § 6734 ; C. Civ. P. 1877, § 4 ;  R. C. 1899; 
\ 5148.]  

§ 7323. Limitation commenced to run not interrupted. When a limitation
or period of time prescribed in any existing statute for acquiring a right or 
barring a remedy, or for any other purpose, has begun to run before this 
code goes into effect, and the same or any limitation is prescribed in this code, 
the time which has already run shall be deemed part of the time prescribed 
as such limitation by this code. [R. C. 1905, § 6735 ; C. Civ. P. 1877, § 5 ;  
R. C. 1899, § 5149.]

Limitation of time within which action to be commenced ; amendment of statute. 
Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 728, 1 Am. St. Rep. 516, 46 L.R.A. 715. 

§ 732'- Computation of time. The time in which any act provided by law
is to be done is computed by excluding the first day and including the last, 
unless the last is a holiday, and then it is also excluded. [R. C. 1905, § 6736 ; 
C. Civ. P. 1877, § 6 ;  R. C. 1899, § 5150.J

Computation of time. Taylor v. Brown, II D. 335, 40 N. W. 5211. 
Rule of computation applies to notices in laying out highwaya. Williams 1'. Turner 

Township, 15 S. D. 182, 87 N. W. 968. 
Holiday in time for appearance under summons not last day included. C. K. & St. P . .

Ry. Co. v. Nield, 16 S. D. 370, 92 N. W. 1069. 
A holiday intervening between the day of service and return day of summons will be 

included. Chicago, M. & St. P. R. Co. v. Nield, 16 S. D. 370, 92 N. W. 1069. 
Redemption may be made on Monday, where last day of year allowed therefor falls oa 

Sunday. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 
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§ §  7324-, 32!) CODE CIVIL PROCEDURE. Gen'l Definit ions, Etc. 

Computation of time. 7 Am: Dec. 250 ; 46 Am. Rep. 410 ; 78 Am. St. Rep. 876. 
Fraetions of a d11.y in eomputation of time. 26 Am. Dee. 23-l. 
Rule as to first and last days in computation of time. 49 L.R.A. 193 ; 15 u.R.A. (N.S. ) 

686. .
Computation of time when Sunday is first or last day. 49 L.R.A. 203 ; 15 L.R.A. ( N.S. )

687 ; 38 L.R.A. ( N.S. ) 1162 ; 14 L.RA. 120. 
Computation of days of grace allowed for payment of insurance premium or assessment 

ll'here date of payment or expiration of such period falls on Sunday. 23 L.R.A. (N.S. ) 
759. 

Time for inatituting proceedings to transfer cause to federal supreme court. 66 
L.R.A. 848.

Computation of period of abandonment• as affected by insanity of defendant. 16
L.R.A .  ( X .S. ) 1 071.· Limitation by parties in a contract of time within which actions may · be brought .
. 25 Am . .  Rep. 104, 

§ 7326. Language, how construed. Words and phrases are construed ac
cording to the context and the approved usage of the language ; but technical 
words and phrases and such others as have acquired a peculiar and appropriate 
meaning in law, or are defined by statute, are to be construed according to 
such peculiar and appropriate meaning or definition. [R. C. 1905, § 6737 ; 
C. Civ. P. 1877, § 7 ;  R. C. 1899, § 5151. ]

• As, to debt and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227, 97
};. \\ . 557. · · . ' . · 

§ 7326. Definition of words. The following words have in this code tho
siguification attached · to them in this section, unless otherwise apparent from 
tlw context .: 

1. 'l'hc -..·ord ' '  writ' " .· signifies - an order or -precept in writin g. issued iii
th� name .. of the s.tate or of a court or judicial officer ; and the word ' '  process, ' '  
a writ or summons issued in the course o f  judicial proceedings. 

2 . The word " state , " wheu applied to the different parts of the United
Stntf•s, includes the Distri ct of Columbia and the territories ; and the words 
'' United Statrs " may inclmle the d istrict and territories. [R. C. 1905, § 6738 ; 
C. Civ. \> , )877, § 8 1  R. C. 1 899, § 51 52. ] . ·  

Notice of appeal is not •• process." Gooier . v. Eidsni?ss, 1 8  N. D. 338, 121 N. W. 83. 
§ 7327. Effect upon fQrmer laws. Repeals. No statute, law or rule is

continued in force because it is consistcut with the provisions of this code 
on the same subject ; but in all cases provided for by this code all statutes, 
laws and rules heretofore in force in this state, whether consistent or not with 
the provisions of this code, unless expressly coi1tinued in force by it, are 
repealed and abrogated. This repeal or abrogation does not revive any former 
law heretofore repealed, nor does it affect any right already existing or 
accrued or any action or proceeding already taken, except as in this code 
provided. nor does it affect any private statute not expressly repealed. [R. C. 
1905, § 6739 ; C. Civ. P. 1877, § 9 ;  R. C. 1899, § 5153 . ]  

Challenge to array in  civil cases lies as  at common Jaw, although not provided for by 
code of civil procedure. Jones v. Woodwarth, 24 S. D. 583, 124 N. W. 844, Ann. Ce.a. 
1912A, 1134. 

§ • 7328. Act, how cited. This act, whenever cited, enumerated, referred to
or amended, may be designated simply as the code of civil procedure, adding, 
when necessary, the number of the section. [R. C. 1905, § 6740 ; C. Civ. P. 
1877, § 10 ; R. C. 1899, § 5154. ] 

§ 7329. Remedies classift.ed. Remedies in the courts of justice are divided
into : 

l .  Actions.
2. Special proceedings. [R. C. 1905, § 6741 ; C. Civ. P. 1877, § 11 ; R. C. 1899,

� 51 55. ) 
· l J i�l in rm<'nt is a Bp<'cial procf'l'ding. In re Eaton, 7 N. D. 269, 74 N. W. 870.
> : a 11d11n1 1 1 s  is sp<•c ial proct.'t •d in):. State v. Fahrick, 16 :K. D. 94, 112 N. W. 74.

_!'t<•11ec11tion for a public offense is an action. ::;tatc v. Hozum, 8 N. D. 548, 80 N. W.
4 '  ' . 

J-:x partc prol'cr , l i ng to forl'r lvR<.' mortgai;e by advertisement is not an action. Stevena 
v. l •�goo<l , 1 :l  S. D. :.! 17, 100 :--: .  W. lt.l.
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CODE CIVIL PROCEDURB. 
Contempt proceeding should be remedial to be a epecial proceeding. State .,_ Davit, 2 N. D. 461, 51 N. W. 942. § 7330. Action deftned. An action is an ordinary proceeding in a courtof justice, by which a party prosecutes another party for the enforcement or protection of a right, the redress or prevention of a wrong or the punish� ment of a public offense. [R. C. 1905; § 6742 ; C. Civ. P. 1877, § 12 ; R. C. 1899, § 5156. ]. Prosecution for a public otTense is an action. State Y. Rozum, 8 N. D. 548, 80 N. W-.477. A party may consent to dismissal of action without consent of his attorney. Paulaoa v. Lyson. 12 N. D. 354, 97 N. W. 533.§ 7331. Special procee;iings. Every other remedy is a special proceeding.[R. C. HJ05, § 67 43 ; C. Civ. P. 1877, § 13 ; R. C. 1899, § 5157.] Contempt pr�dings should be remedial to be special proceedings. State a rel. Edwards v. Davis, 2 N. D. 461, 51 N. W. 942. As to simi lar provision in Cal. Code Civ. Proc., I 23, aee In Matter Central Irr. Din., 117 Cal. 382, 49 Pac:. 354. § 7332. Actions classifted. Actions are of two kinds :1. Civil.2. Criminal. [R. C. 1905, § 6744 ; C. Civ. P. 1877, § 14 ; R. C. 1899, § 5158.J§ 7333. Criminal action defined. A criminal action is one prosecuted bythe state as a party against a person charged with a public offense for the punishment thereof. [R. C. 1905, § 6745 ; C. Civ. P. 1877, § 15 ; R. C. 1899, § 5159. J Proceeding for violation ' of city ordinance is not i, criminal action. -centerville : v. Olaon, 16 S. D. 526, 94 N. W. 414. Conviction for peddlin,g without license is criminal action and reviewable by writ of error only. State v. Cram, 20 S. D. 1 59, 105 �- W. 99. Character of prosl'cntion for violo.tion of municipal ordinance as civil or crintinat. 33 L.R.A. 33 ; 4 L.R.A. (N.S. ) 782 ; 48 L.R.A.(N.S.) 161. Su it for statutory penalty as a civil or criminal proaecution. 27 LR.A.(N.S . )  '139. § 7334. Civil action. Process. Every other is a civil action ; and allprocess in civil actions shall run in the name· of the state of North �kota. [R. C. 1905, § 6746 ; C. Civ. P. 1877, § 16 : R. C. 1899, § 5160.l As to similar provision in Cal. Cede Civ. Proc., § 25, see Ex parte Harker, 49 Cal, 465. § 7335. Civil and criminal remedies not merged. When the violation of aright admits of both a civil and criminal remedy, the right to prosecute the one is not merged in the other. [R. C. 1905, § 6747 ;  C. Civ. P. 1877, § 17 ; R .. C. 1899, § 5161.) 

CHAPTER 2. 
COURTS. 

ABTICLB 1. OF THE COURTS IN GENERAL, § §  7336-7338. 2. THE SUPREKE CounT, § §  7339-734fl .3. THE DISTRICT COUBTS, §§ 7349-7354.
ABTICLE 1.- Qp TRB COURTS IN GENERAL. 

§ 7336. Courts. The following are the courts of justice of this atate :1 .  The supreme court.2. The district courts.3. The -county courts.4. The courts. of justices of the peace.· 5. Such other courts as are or may be created by law for cities, incorporated towns and villages. Of these the supreme, district and county courts are courts of record. [R. C. 1905, § 6748 ; C. Civ. P. 1877, § 18 ; R. C. 1895. § 5162.] § 7337. Sittings of courts public. Persons may be excluded, when. Thesittings of every court of this state shall be public and every citizen may freely attend the same. except that on the trial of eases of a scandalous or obscene nature the presiding ju:dge or justice may, in his discretion, exclude therefrom 
J 6!)!) 



. §§ 7337-7341 ' CODE CIVIL PROCEDURE. Oourll. 

all persons not necessarily present as parties or witnesses. [R. C. 1905, § 6749 ; 
1890, ch. 104, § 1 ;  R. C. 1895, § 5163.) 

§ 7338. Courts not open on Sundays and holidays. Jurisdiction of magis
trates on such days. Courts shall not be open on Sundays or legal holidays, 
unless for the purpose of instructing or discharging a jury, or receiving a 
verdict. Any magistrate may, however, on such days exercise his jurisdiction 

· in criminal cases to preserve the peace or arrest offenders, and may in all
cases either civil or criminal admit any person arrested to bail. [R. C. 1905,
§ 6750 ; 1895, § 5164.)

Judge is not obliged to remain for purpose of receiving verdict on Sunday. .Auld v. 
Cathro, 20 N. D. 461, 32 L.R.A. ( N.S. ) 71, 128 N. W. 1025, Ann. Caa. 1913A, 90. 

Validity of court busine88 transacted on legal holiday. 19 L.R.A. 317 ;  10 L.R.A. (N.S. ) 
'791. 

Receiving verdict on Sunday. 39 LR.A. (N.S. ) 844. 

ABTIOLB 2.- THE SUPBBlCB COURT. 

§ 7339. Jurisdiction deflned. Power to issue writs. The supreme court
shall have and exercise appellate jurisdiction only, except when otherwise 
specially provided by law or the constitution. The supreme court has power 
in the exercise of its original jurisdiction to issue writs of habeas corpus, 
mandamua, quo warranto, certiorari and injunction ; and in the exercise of 
its appellate jurisdiction and in its superintending control over inferior courts 
it may issue such original and remedial writs as are necessary to the proper 
exercise of such jurisdiction ; provided, that said court shall exercise the 
said original jurisdiction only in habeas corpus cases and in such cases of 
strictly public concern as involve question, affecting the sovereign rights of . 
the state or its franchises or privilege. [R. C. 1905, § 6751 ; 1891, ch. 118, 
§ 1 ; R. C. 1899, § 5165.)

Courts of general jurisdiction have inherent power to aet aside any judgment or decree 
procured by fraud or deceit of succeuful party practiced upon complaining party to 
action and the court. Cannot diamiu with oosta. Yorke v. Yorke, 3 N. D. 343, 55 N. W. 
1095. 

Prerequisites of issuance of injunctional orders by 111preme court. See Andereon v. 
Gordon et al., 9 N. D. 480, 83 N. W. 993. 

§ 7340. Issue and return of writs. The supreme court shall be always open
for the issue and return of all writs and process which it may lawfully issue 
and for the hearing and determination of the same, subject to such regulations 
and conditions as the court may prescribe. And any judge of said court 
may order the issuance of any such writ or process, and prescribe the time 
and manner of service and the time and place of return of the same ; provided, 
that in cases of habeas corpus the judge of the supreme court who issues or 
causes the writ to issue may, at his discretion, direct that the writ shall be 
made returnable and heard and determined, either before the supreme court or 
any judge thereof, or before any district court of the state or any judge of 
any district court of the state ; provided, further, that any district court or 
judge thereof before whom any writ is made returnable as prescribed in this 
section is hereby vested with full power and authority necessary for carrying 
into complete execution all of its judgments, decrees and determinations, 
subject to appeal as provided by law. [R. C. 1905, § 6752 ; 1891, ch. 118, § 2 ;  
R. C. 1899. § 5166.)

§ 7341. Issues of fact to be sent to district court for trial. Whenever an 
issue of fact shall be joined or assessment of damages by a jury be necessary 
in any action or proceeding commenced in the supreme court, the court may, 
in its discretion, send the same to some district court, and it shall be there 
determined in the same manner as other issues of fact are tried or assessments 
made and return be made thereof as directed by the supreme court. 1n such 
cases the 1mprem e  court may order a special verdict to he found and .returned. 
[R. C. 1 90;,, � 67S3 : R. C. 1 89;i.  § 5167.j 
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Court.. CODE CIVIL PROCEDURE. § §  7342-7347

§ 734a. Power to ueoute judgments, decrees, eto. Said court is vested
with full power and authority necessary for carrying into complete execution 
all its judgments, decrees and determinations in the matters aforesaid and 
for the exercise of its jurisdiction as the supreme judicial tribunal of the 
ltate ; and shall by order made at general or special term from time to time 
make and prescribe such general rules and regulations for the conduct and 
hearing of causes in said court not inconsistent with the statute law of the 
ltate, as it may deem proper ; and the said court shall by order prescribe the 
manner of publication at the expense of the state of such rules and regula
tions; and the same shall not be in force until thirty days after the publica
tion thereof. [R. C. 1 905, § 6 754 ;  1 89 1 ,  ch. 1 18, § 3 ;  R. C. 1 89 9 ,  § 516 8. ] 

§ 784.8. Decisions. Syllabus. The said court shall in all cases decided by
it give its decision in writing, which shall be filed with the clerk of said 
court with the other papers in the case. Decisions in cases heard at a general 
or special term and all orders affecting the same may be filed in vacation, 
and judgment entered thereon in pursuance of the finding and order of the 
court with the same eft'ect as upon decisions made and filed in term. Said 
court at the time of announcing its decisions in any action determined by said 
court shall file with the clerk thereof a syllabus of the decision in such a�tion, 
so prepared as to embody as briefly as practicable the principles settled in 
and by such decision. [R. C. 1 905, § 6 755 ; 1 89 1, ch. 1 18, § 4 ;  R. C. 1899 , 
§ 51 6 9 . ]

§ 7344. Adjournments. If any two judges of said court shall not attend
on the first or on any other day of the term, the clerk shall enter such fact 
on record, and the judge present shs.ll adjourn the court to the next day 
Md so on from day to day for six days, ii neither of the absent judges appears ; 
at the end of which period said court shall be adjourned, and all matters 
pending therein shall stand continued until the next regular or special term. 
If none of the judges appears, the clerk of said court may adjourn from day to 
day as provided in this section. (R. C. 1905, § 6 7 56 ; 1 89 1 ,  ch. 1 1 8, § 5 ;  R. C. 
1 899, § 5170. ] 

§ 73415. When causes on calendar stand over. Whenever there is no gen•
eral term of said court at the time fixed therefor by law for any cause, or 
whenever there is a continuance of the term of said court or a change in 
the time of holding any term by act of the legislative assembly, all causes 
then upon the calendar of said court, all writs, recognizances, appeals and 
proceedings commenced, taken or made returnable to said court at said term 
shall stand over to and be heard at the next general term with like effect 
as if no such failure, continuance or change had occurred. [R. C. 1 905, § 6 757 ; 
1891, ch. 118, § 6 ; R. C. 189 9 ,  § 5171.] 

§ 7346. Preference on calendar. On a second and each subsequent appeal
to the supreme court or when an appeal bas once been dismissed for defect or 
irregularity the cause shall be placed upon the calendar as of the time of filing 
the first appeal ; and whenever hi any action or proceeding in which the state 
of North Dakota, or any state officer, or any board of state officers, is or are 
sole plaintiff' or defendant, an appeal has been or shall be brought from any 
judgment or order for or against him or them in any court, such appeal shall 
have a preference in the supl°eme court and may be moved by either party 
out of the order on the calendar. (R. C. 1905, § 6 758 ; C. Civ. P. 1877 , § 24 ; 
B. C. 189 9 ,  § 5172. ]

.Arrangement of calendar is within control of court except u pointed out in statute. 
Bur�r v. Sinclair, 24 N. D. 315, HO N. W. 231. 

§ 7347 Majority of judges must concur. The concurrence of a majority
of the judges is necessary to pronounce judgment. If a majority does not 
concur, the case must be reheard. But no more than two rehearings shall 
be had ; and if on the second rehearing a majority of the judges does not con• 
eur, the ;iudgment shall be affirmed. (R. C. 1905, � 6 759 ; C. Civ. P. 1 877, § 25 ; 
B. C. 1895, § 517 3 . ]
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§ §  7348-7350 CODE CIVIL PROCEDURE. Court.,. 

§ 7348. Adjournment to other buildings. The supreme court may be held
in other buildings than those designated by law as places for holding courts 
and at a different place in the same city from that at which it is appointed 
to be hel<l. [R. C. 1905, § 6760 ; C. Civ. P. 1877, § 26 ; 1879, ch. 53, § 1 ;  R. C. 
1895, § 5174. ] 

ARTICLE 3.- TnE DISTRICT CouRTS. 
§ 7349. Jurisdiction of district courts defined. The district courts have

the general jurisdiction conferred upon them by the constitution and in the 
exercise thereof they have power to issue all writs, process and commission& 
provi<led therein or by law or which may be necessary to the due execution 
of the powers with which they are vested. They have power to hear and' 
determine all civil actions and proceedings and all cases of crimes and xnis
demeanors of every kind ; and they have all the powers according to the usages 
of courts of law and equity necessary to the full and complete jurisdiction 
of the causes and parties and the full and complete administration of justice 
and to carrying into effect their judgments, orders and other determination«, 
subject to a re-examination by the supreme court as provided by law. They 
have jurisdiction of appeals from all final judgments of justices of the peace 
and police magistrates, and from all judgments, decrees or orders of the county 
court, and from the determination of inferior officers. boards or tribunals, 
in such cases and pursuant to such regulations as may be prescribed by law. 
[R. C. 1905, § 6761 ; R. C. 1895, § 5175. ] 

If application for removal to federal court ie not made at proper time, right ie lost. 
Filing petition doee not divest etate court of jurisdiction. Intervenor'& right to have 
action removed. State ex rel. Mera v. Barnes, 5 N. D. 350, 65 N. W. 688. 

Circuit court may entertain action for annulment of marriage although plaintiff' has 
not been resident of state for year. Montague v. Montague, 25 S. D. 471, 30 L.R.A. (N.S. ) 
745, 127 N. W. 639, Ann. Cas, l912C, 591. 

§ 7350. Court always open. Procedure. The district court is always open
for the purpose of hearing and determining all actions, special proceedings, 
motions and applications of whatever kind or character, and whether of a 
civil or criminal nature, arising under the laws of the state, and of which 
such court has jurisdiction, original or appellate, except issues of fact in civil 
and criminal actions. Such issues must be tried in term time in the county 
or judicial district in which the action is brought or to which the place of trial 
is changed by order of the court upon the written consent of the parties to 
such action or upon the grounds provided by law ; provided, that issues of 
fact in civil actions triable by the court without a jury, or in which a jury 
trial has been waived, may, in the discretion of the court and upon the con
sent of the parties in open court entered in the minutes or in writing filed 
with the clerk, be tried and determine_d and judgment given out of term time 
at any place within the district in which such action is pending. [R. C. 1905, 
§ 6762 ; 1893, ch. 86, § 2 ;  R. C. 1899, § 5176. ]

Reason for exercising judicial powers by judge ae euch, a•d not by court, has practi
cally ceased. King v. McClurg, 7 S. D. 67, 63 N. W. 219. 

This statute was not repealed by state constitution. Benedict v. Ralya, 1 S. D. 167, 
46 X. W. 188. 

,JudA'c at chambrrs has jurisdiction to issue a writ of mandamus. Territory v. Shearer, 
2 D. 3:12 , 8 N. W. 135, 

Judge may sti l l  make orders ae a judge. Black Hills Min. Co. v. Grand Island Co., 
2 S. D. 5-16, 51 �- W. 342. 

As to functions of district court and judge. Martinson v. Marzolf, 14 N. D. 301, 103 
X. W. 937. 

Trial of action when circuit court wae not regularly in eession renders judgment
ther<• in voidable. Lockard v. Lockard, 2 1  S. D. 13-l, 110 �. W. 104. 

Jud�cs have authority at all times in or out of session to hear and determine question■
of law. Johnson v. N. ' P. Ry., 1 N. D. 354, 48 N. W. 227 ; Sehactzel v. City of lluron. 
u S. D. 13-1, 60 X .  W. 7-11.

Judge cannot at his option determine whether a A"iven matter ie or is not a court
mattn. Insurance Co. v. Weber, 2 N. D. 239, 50 N. W. 703. 

Judj!'e may direct entry of judgment wh ile outside of his district. Gould v. Elevator 
Co., 3 N. D. 96, 54 N. W. 316. 
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Court,. CODE CIVIL PHOCEDURE. §§ .7350-7354

�fore review of order made by judge will be made, motion to vacate must be made. 
Mm1ng Co. v. Grand Island, W. C.R., 2 S. D. 546, 51 N. W. 342. 

Powers conferred upon a judge may be exercised by the court. King "• McClurg, 
7 S. D. 67, 63 N. W. 219. 

_ Order made by judge in another circuit, although marked "by the court," Is made at 
chambers and aoi appealable. Cu,,ter County Bank v. W. H. Walling Mercantile Co., 16 
S. D. 579, 94 N. W. 582. 

§ 7351. Judgments by default. Ex parte applications may be made, heard
and determined and judgments by default gfrcu at any place within the 
_state. [R. C. 1905, § 6763; 1893, ch. 86, § 2; R. C. 1899, § 5177.] 

§ 7352. •cts of judge are acts of the court. All orders made, judgments
given or other acts done by any judge of the district court in any action, 
special 'proceeding or other matter, civil or criminal, shall be deemed aud 
held, to be t_he orders, judgments and acts of the court and the several judges 
of the district court shall have jw·isdiction throughout the state to exercise 
aU the powers conferred by law upon the district court or judges thereof, 
ttub-j�et to. thEl lim_itations in this article provided. [R. C. 1905, § 6764; 1893, 
eh. 86, § 3; R. C.1899, § 5178.] -

· . ' · Notioe .purporting to isaue from court under its seal and signed by clerk is sufficient. 
Matson v. Swenson, 5 S. D. 191, 58 N. W. 570. . . 

: ·•·§ '7858; No judge to act on matters not pending in his district. Exceptions .
. No judge of the district court shall hear or· determine any action, special 
proceeding, motion or application, or make any order or give any judgment 
in any action or proceeding not pending in the judicial district for which he 
is elected except in the following cases: 

1. Upon the written request of the judge of the district in which such
action or proceeding is at the time pending. 

2. When, upon the application of either party to such action or proceeding
and upon due notice to the opposite party, if he shall have appeared and 
is entitled to such notice, it shall be made to appear by affidavit to the satis
faction of such judge who shall have power to hear and determine such 
preliminary application, that the judge of the district in which such action, 
proceeding, motion or application is pending or about to be commenced, is 
absent from his district, or incapacitated or disqualified to act therein. such 
application shall. be made only to the judge of a district adjoining that in 
which such action or proceeding is pending, and upon the hearing thereof 
e<>ui:lter affidavits may be used. · fR. C. 1905, § 6765; 1893, ch. 86, § 4; R. C. 
1899, � 5179.l 

Power of judge in relation t� mat�ers pending in another district, see Gould v. Ele_vator Co., 3 N. D. 96, 54 N. W. 316, Ilo1den v. Haeerodt, 2 S. D. 220, 49 N._W. 97, 
Id., 3 S. D. 4, 51 N. W. 340; Willia.ms v. Williams, 6 S. D. 284, 61 N. W. 38. 

On validity of acts of circuit judge. Northwestern Port Huron Co. v. Zickrick, 22 
8. D. 89, 115 N. W. 525. 

Judge outside of district may act upon request In cause not pending at time of request. 
State_ v. Heiser, 20 N. D. 357, 127 N. W. 72. _ · _ · , 

Bl1rnket request made to judge of district not adjoining to act generally does not �nfer 
jurisdiction. State v. Heiser, 20 N. D. 357, 127 �- W. 72. 

§ 7364. Order or judgment, how vacated. No order or judgment given
by the judge of any district contrary to the limitations of the preceding sec
tions shall for that reason be void, but such order or ju,dgment . may be 
vacated:npon application within thirty days from the time the same shall have 
been made or given to the judge of the district in which the action or proceed
ing in which the same was made or given is pending, and if appealabl�. by 
the sup\'eme court on appeal. [R. C. 1905, § 6766; 1893, ch. 86, § 5 ·; R C. 1899;
§ 5180.] _ 

. 

Jud�ent entered by order of judge of district which was detached from trial district 
after trial. but before decision, is voidable only. Bruegger v. Cartier, 20 N. D. 72, 126 
N. W. 491. 

As fo manner of attack upon judgment voidable because jnd/2'e waa not appointed or 
elkte<l for district In which •he acted. State v. Heiser, 20 N. D. 357, 127 N. W. 'i'.!. 

On necessity of making application for order to vacate verbal ordl'r to �how cause. 
before he has right to review. Albrecht v. Zimmerly, 23 N. D. 33'i, 136 N. W. 240. 
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CHAPTER 3. 
FORM OF CIVIL ACTIONS. 

§ 7351>. Distinction between actions at law and suits in equity abolished.
Parties named. The distinction between actions at law and suits in equity 
and the forms of all such actions and suits heretofore existing are abolished; 
and there shall be in this state hereafter but one form of action for the enforce
ment or protection of private rights and the redress of private wrongs, which 
shall be denominated a civil action. In such action the party complaining 
shall be known as the plaintiff and the adverse party as the defendant. [R. C. 
1905, & 6767; C. Civ. P. 1877, §§ 33, 34; R. C. 1899, § 5181.] 

Constitutional rights not violated by this section. Kenny v. McKenzie, 25 8. D. 485, 
-- L.R.A.(N.S.) --, 127 N. W. 597. 

Does not change common-law practice to recover on quantum meruit. Caldwell "• 
Myers, 2 S. D. 506, 51 N. W. 210. 

Refers to actions at law and suits in equity, not to special proceeclinga. State "· 
Carey, 2 N. D. 36, 49 N. W. 164. 

Intrinsic distinctions between actions not destroyed. Black v. Elevator Co., '1 N. D. 
129, 73 N. W. 90; :Macomb v. Lake County, 13 S. D. 103, 82 N. W. 417, 

Section implies inhibition to bringing of civil actions in name of eounty to oun 
officers. Wishek v. Becker, 10 N. D. 63, 84 N. W. 590. 

Distinction in form of action abolished. Law and equity still remain two distinct 
aystems. Sykes v. Bank, 2 S. D. 242, 49 N. W. 1058. 

Abolition of distinction between actions at la\V and suits in equity applies to form 
only and not to inherent substantive principles which underlie the two systems of pro• 
cedure. Byrne v. McKeachie, 29 S. D. 476, 137 N. W. 343, 

§ 7356. Actions upon judgments. No action shall be commenced upon a
judgment rendered in any court of this state between the same parties within 
nine years after its rendition without leave of the court for good cause shown 
and notice to the adverse party. [R. C. 1905, § 6768; C. Civ. P. 1877, § 35; 
R. C. 1895, § 5182.)

Action may be brought on a judgment without leave of court and leave be ghen 
nunc pro tune. Stoddard l\1fg. Co. v. Mattice, 10 S. D. 253, 72 N. W. 891. 

Cause of action cannot be created or caused to accrue nune pro tune. Osborne v. 
Lindstrom, 9 N. D. 1, 81 N. W. 72, 81 Am. St. Rep. 516, 46 L.R.A. 715. 

Judgment, dead so far as it relates to liens and for purposes of execution, will support 
action against judgment debtor after ten years have elapsed. Union Nat. Bank v. 

IRyan, 23 N. D. 482, 137 N. W. 449. 
When action, accrue and limitation of, aee Oaborne "· Lindatrom, s, N. D. 1, 81 

N. W. 72. 
§ 7367. Issues must be stated. Feigned issues are abolished, and instead

thereof in the eases where the power now exists to order a feigned issue, or 
when a question of fact not put in issue by the pleadings is to be tried by 
a jury, an order for the trial may be made, stating distinctly and plainly the 
question of fact to be tried ; and such order shall be the only authority neces
sary for a trial. [R. C.1905, § 6769; C. Civ. P.1877, § 36; R. C.1899, § 5183.] 

CHAPTER 4. 
TIME OF COMMENCING ACTIONS. 

ABTICLB 1. IN GENERAL, § 7358. 
2. TulE OF COMMENCING ACTIONS FOB THE RECOVEBY OJ' RliL PaoP

ERTY, §§ 7359-7372. 
8. TmE OP COMMENCING OTHER ACTIONS, §§ 7373-7382.
4. GENERAL PROVISIONS .A.8 TO THE TIXE 01' COJO(BNOING ACTIONS,

§§ 7383-7394.

ARTICLE 1.- IN GENEBAL. 

§ 73158. Limitations. Civil actions can only be ·commenced within the P,erioda
prescribed in this code after the cause of action shall have accrued, except when 
in special eases a different limitation is prescribed by statute. But the objec-
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tion that the action was not commenced within the time limited can only be 
taken by answer. [R. C. 1905, § 6770 ; C. Civ. P. 1877, § 37 ; R. C. 1899, § 5184.) 

The defense of atatute of limitation& ia waived if not pleaded in answer, Facts 
constituting bar, not conclusion& of law must be pleaded. Satterlund v. Beal, 12 N. D. 
122, i5 N. W. 518. 

Plea of limitations as defense deemed denied without reply. Meyer v. School Diatrict, 
4 S. D. 420, 57 N. W. 68. 

Averment that cause of action did not accrue within six years of commencement 
aufficient. McConnell v. Spicker, 15 S. D. 98, 87 N. W. 5H ;  Searls v. Knapp, 5 S. D. 
325, 58 N. W. 807, 49 Am. St. Rep. 873. 

Actions on ground of fraud do not accrue until discovery of fraud, but mistakes are 
not covered by this exception. Pollock v. Wright, 15 S. D. 134, 87 N. W. 584. 

When limitations pleaded as defense to note barred upon its face plaintilf must show 
contrary. Dielmann v. Bank, 8 S. D. 263, 66 N. W. 311. 

Limitation will not run on town warrants until funds e.re provided or time provided 
u.s elapsed. Brannon v. White Lake Twp., 17 S. D. 83, 95 N. W. 284. 

Defe.nse of statute of limitations is not available on demurrer. State ex rel. Berge 
•• Patterson, 18 S. D. 251 ,  100 N. W. 162.

Statute of nonclaim in reference to failure to sue within epecitled time claim against
decedent's estate is not alfected by this section. Yann v. Redmon, 23 N. D. 508, 137 
N. W. 478. 

Eft'ect of the bar of statute of limitations. 95 Am. St. Rep. 656. 
Constitutionality of atatutes creating limitation of actions. 50 Am. Dec. 891. 
Retrospective operation of statute of limitations. 111 Am. St. Rep. 445. 
Vested right in etatute of limitation. 45 L.>R.A. 609. 
Vested right in defense of limitations in actione involving title to real property. 

45 L.R.A. 609. 
Reasonableness of period allowed by atatute of limitationa in reapect to exi&ting 

causes of action. 7 L.R.A. ( N.S. ) 715 ;  21 L.R.A. ( N.S. ) 157. 
Conatitutionality of atatutes ehortening the period of limitationL 1 L.R.A. (N .S. I 

528. 
rnvoking statute after judgment as ground of attack by alleged fraudulent grantee 

on judgment against grantor. 67 L.R.A. 598. 
Injunction against judgment confessed on debt barred by statute of UmitationL 30 

L.R.A. 2.U. 
Right to open default judgment to let in defenae of statute of limitations. 61 L.R.A.  

'146. 
Who may plead atatute of limitations. 104 Am. St. Rep. 742. 
Estoppel to plead defense of limitations. 63 L.R.A. 193 ; 95 Am. St. Rep. 411. 
Burden of proof on plea to atatute of limitations. 81 Am. Dec. 725. 
Necesaity of pleading limitation as bar to statutory action for death. 26 L.R.A. (N.B. ) 

1221. 
Laches as aft'ecting auit to enjoin unlawful expenditures by municipality. 36 

L.R.A. ( N.S. ) 26.
Duty of court, in abaence of objection by defendant, to dismisa suit for divorce becauae

IIOt brought within time allowed by statute after cause given. 26 L.R.A. ( N.B.) 490. 
Suspension of statute of limitations by injunction. 30 L.R.A. 142 ; 61 Am. Dec. '100 ; 

'15 Am. Dec. 84. 
Eft'ect of injunction against suing to prevent running of statute. 3 L.R.A. ( N.S. ) 

1187 ; 23 L.R.A. ( N.S. ) 673. 
What will prevent or delay running of limitation on stipulated time for commencing 

111it on insurance policy. 47 L.R.A. 709. 
Effect on running of &tallute of limitations of request not to aue or agreement pot to 

plead the statute. 16 L.R.A. ( N.S. ) 645. 
Operation of statute of limitation& where a cause of action for nomina:l damagea aub

eequently ripens into a right to actual damages. 126 Am. St. Rep. !74 ! • 
Eft'ect of limitation _provided by the parties in their eontract. 25 Am. Rep. 104. 
Conflict of laws ; right to enforce demands barred in the country of their origin. 

22 Am. Dec. 363. 

ARTICLE 2.- Tnrn OP Co:anrlENCINO ACTIONS Fon TBB RECOVERY OP REAL 
PROPERTY. 

§ 7359. By the state. The state of North Dakota will not sue any person
for or in respect to any real property or the issues or profits thereof by reason 
of the right or title of the state to the same, unless : 

1. Such right or title shall have accrued within forty years before any action 
or other proceeding for the same shall be commenced ; or, 

2. The state or those from whom it claims shall have received the rents and
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profits of such real property or of some part thereof within the space of f ot<ty 
years. [R. C. 1905, § 6771 ; C. Civ. P. 1877, § 38 ; R. C. 1899, § 5185. ] - . . · 

Action for accounting under mortgage and to redeem is governed by Comp. Lawa, 
I 4856 ( S. D. Code Civ. Proc., I 66, N. D. Rev. Codes, I 67i13 ) .  Houta v. Hoyne, 14 
S. D. 176, 84 N. W. 773.

§ 7360. Persons claiming under state. · No action shall be brought for or
in respect to real property by any person claiming by virtue of grants from the 
state, unfoss the same might have been commenced as herein specified in case 
such grant bad not been issued or made. [R. C. 1905, § 6772 ; C. Civ. P. 1877, 
§ 39 ; R. C. 1899, § 5186. ]

§ 7361. Extension of limitation, when. When grants of real property shall
have bee_n issued or made by the state and the same shall be declared void by 
the determination of a competent court rendered upon an allegation of a 
fraudulent suggestion, or concealment, or forfeiture, or mistake, or ignorance of 
a material fact, or wrongful detaining, or defective title, in such ease an aetion 
for the recovery of the premises so conveyed may be brought either by . the 
st!lte_ or b�, any subsequent grantee of the same premises, his heirs or assigns,
w1thm twenty years , after such determination was made, but not after that
period. [R. C. 1905, § 6773 ; C. Civ. P. 1877, § 40 ; R. C. 1899, § 5187. ] 

§ 7362. Seizin within twenty years. No action for the recovery of real prop
erty or for . the recovery of the µ·ossession thereof shall be maintained, unless 
it appear� that the plaintiff, his ancestor, predecessor or grantor .was seized 
or posseS!';ed of the premises in question within twenty years before the com
mencemen� of such action. [R. C. 1905, § 6774 ; C. Civ. P. 1877, § 41 ; R. C. 
1899, § 51 88. J 

A11 · to doctrine of taking poseeBSion . J. B. Streeter, Jr., Co. -,. Frederickion, 1 1  
N . D. 300, 91 N. W. 692 .
. ln11:pplica.ble • to sh it by : mortgagor against mortgagee in possession. Nash v. North-

we�t Land Co., 15 N. D. 566, 1 08 N. W. 792. · : 
!Limitation of actions In ejectment and like actions. 4 Am. St, Rep. 381.'
Effect of judgment in ejeetment upon statute of limitations. 54 Am. Dec. 545.
Effect of husband's l i fe estate to suspend or prevent running of statute of• 1imltation1

agniliit wife's title to real estate adversely possessed. 10 L.R.A. (N.S. ) 86. 
Does statute of limitations run during life estate againat proceedings by remaindcrman 

to compel . appropriation of property by third person having power of eminent domain. 
15 L.R.A. (N.S. ) 1154. 

§ '7363. · Same. No cause of action, or defense, or counterclaim to 11n action
founded upon the title to real property or to rents or services out of the, same 
shall be effectual. unless it appears that the person prosecuting, the action or 
interposing the defense or counterclaim, or under whose title the action is 
prosecuted or the defense or counterclaim is made, or the ancestor, predecessor 
or grantor of such person was seized oi- possessed of the premises in question 
within twenty years before the committing of the act in respect to which such 
action is prosecuted or defense or counterclaim ma,de. [R. C. 1905, § 6775 ; 
C. Civ. P. 1877, § 42 ; R. C. 1895, § 5189.]

On application bf sections 7362 and 7363 to actiona at law only. Blessett v. Turcotte,
23 N. D. 417, 136 N. W. 945.· 

Maintenance of flashboards on dam for six years in such manner u to extend scope
of land flooded by dam is insufficient to show prescriptive right to maintain ftuhboarda.
Sh<'nrer v. Hutterische Bruder Gemeinde, 28 S. D. 509, 13-l N. W. 63 .

When right of action for injury to real estate, from a cause not immediately effec
tive .  accrues. 5 L.R.A. ( N .S. ) 379.

A ppl i cation of statute of limitations to actions for injuries by milldam. 17
L.R.A . ( N.S. ) 206.

\\"hen d()('s statute of limitations commence to run a,rainst action for injury to aur•
face hy min ing operations or other excavations. 23 L.R.A. (N.S. ) 805. 

Running of l imitations against action by abutting owner for compensation for rail
road in street. 36 L.R.A. ( � .S. ) 835. 

§ 7364. One year after entry. No entry upon real estate shall be deemed
1mfl ic icut or valid as a claim unless an action is commenced thereon within one 
year after the making of such entry and with in twenty years from the time 
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when the right to make such entry descended or accrued. [R. C. 1905, § 6'.776 ;
C. Civ. P. 1877, § 43 ; R. C. 1899, § .5190.]

§ 7365. Possession presumed. In every action for the recovery of real prop
erty or the possession thereof the person establishing a legal title to the 
premises shall be presumed to have been possessed thereof within the time 
required by law ; and the occupation of such premises by any other perso,n 
shall be deemed to have been under and in subordination to the legal title, 
unless it llppeara that such premises have been held and possessed adversely 
to such legal title for twenty years before the commencement of such action. 
[R. C. 1905. § 6777 ; C. Civ. P. 1877, § 44 ; R. C. 1899, § 6191.] 

Record title aa carrying preaumption of po1aeuion. EnderliD Iuveat. Co. T. Nordbagen, 
18 N. D. 517, 123 N. W. 390. 

§ 7366. Occupation under written instrument. Whenever it shall appear
that the occupant or those under whom he claims entered into the possession 
of premises under claim of title exclusive of any other right, founding such 
claim upon a written instrument as being a conveyance of the premises in 
question, or upon the decree or judgment of a competent cotlrt, and that there 
has been a continued occupation and possession of the premises included in 
such instrument, decree or judgment, or of some part of such premises, under 
such claim for twenty years, the premises so included shall be deemed to have 
been held adversely, except that when the premises so included consist of a 
tract divided into lots, the possession of one lot shall not be deemed a posses
sion of any other lot of the same tract. [R. C. 1905, § 6778 ; C. Civ. P. 1877. 
§ 45 ; R. C. 1899, § 5192. )

Tax deed l a  sufficient on which to found claim o f  title b y  adverse poaaeaaion. Murphy 
v. Dafoe, 1 8  S. D. 42, 99 N. W. 86. 

What amounts to color of title sufficient to sustain a.dverae poaae11ion. 14 Am. DPr.
1580 ; 88 Am. St. Rep. 701 . 

Paro! partition to give color of title. 16 L.R.A. 326. 
Quit.claim deed aa color of title for purposes of adverse possession. 4 L.R.A. ( N.S. )  776. 
Void parol conveyance of easement as foundation for easement by prescription. 1 3  

L.:R.A. ( N.S. ) 991 . . .  
Diapoaeeuion under tax certificate during redemption period adverse. 13 L.R.A. ( N .S . ) 

Cl27. 
Effect of an invalid tax deed aa color of title within general atatutea of limitations. 

11 L.R.A. ( N.S. ) 772. 
Adverse possession due to ignorance or mistake aa to boundary. 21 L.R.A. 829 ; 33 

L.R.A. ( N.S. ) 1723. 
§ 7367. Adverse possession. For the purpose of constituting an adverRe

possession by any person claiming a title founded upon a written instrnment, 
or a judgment or decree, land shall be deemed to have been possessed and 
occupied in the following cases : 

1. When it has been usually cultivated or improved.
2. When it has been protected by a substantial inclosnre.
3. When, although not inclosed, it has been used for the supply of fuel or

of fencing timber for the purposes of husbandry, or the ordinary use of the 
occupant. 

4. When a known farm or a single lot has been partly improved, the portion
of such £arm or lot that may have been left not cleared or not inclosed accord
ing to the usual course and custom of the adjoining country, shall be deemed 
to have been occupied for the same length of time as the part improved and 
cultivated . [R. C. 1905. § 6779 ; C. Civ. P. 1877, § 46 ; R. C. 1899, § 5193.] 

Parment of  taxes not essential to acquire title by adverse poaaeasion. Power Y. 
Xltehing, 10 N. D. 254, 86 N. W. 737. 

Possession of part of tract is presumed to be posaesaton of all. Gale v. Shilloek, 4 
D. 182 .  29 N. W. 661 ; Smith v. Gale, 144 U. S. 509, 36 L.ed. 521,  12 S. Ct. R. 674.

Cutting firewood for family by an agent is an act of adverse possession. Murphy 
T. Dafoe , 18 S. D. 42, 99 N. W. 86. 

1\dverse possession by mortgagor or grantee against mortgagee. l L.R.A. ( N.S. )  1036 .
Is poHession of  a mort-i.agee who ent<>ra under incomplete or defective forecloeure ad

YerRc to mortimgor. 23 L.RA. ( N.S. ) 754. 
Possession of party to mortgaJ?c as adverae within rule again.at conveyance of land 

held adversely. 35 L.R.A. ( N .S. ) 7 5 1 .  
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EA'ect of conveyance by one cotenant to third person to found adverae poueuioa 
against others. 32 L.R.A. ( N.S. ) 702 . 

Possession by one tenant as adverse within rule against conveyance of land held ad
Teraely. 35 L.R.A. ( N.S. )  752. 

Adverae roeseuion against remaindermen and owners of future estates. 19 L.R.A. 839,
Power o one who by will or law takes an estate for l ife or years in real property 

to which decedent held the equitable title only, to initiate adverse possession as against 
the remainderman by procuring a conveyance of the fee from the holder of the legal 
title. 9 L.R.A. (N.S. ) 750. 

Hostility as essential element in adverse possession. 15 L.R.A. ( N.S. ) 1192. 
Federal courts following state decisions on questions relating to adverse posaeasloa. 

40 L.R.A. ( N.S. ) 425. 
§ 7368, Actual ad.verse holding. When it shall appear that there has been

an actual continued occupation of premises under a claim of title exclusive 
of any other right, but not founded upon a written instrument, or a judgment 
or decree, the premises so actually occupied and no other shall be deemed to 
have been held adversely. [R. C. 1905, § 6780 ; C. Civ. P. 1877, § 47 ; R. C. 
1899, & 51 94. ] 

�ecesslty and requisites of continuity of adverse possession. 13 Am. Dec. 1 85. 
Unbroken continuity aa essential element of adverse possession. 15 L.R.A. ( N.S. ) 1202. 
Tacking aucce&Bive possessions. 13 Am. Dec. 331. 
Use of possessory titre as a weapon of offense. 46 L.R.A. ( N.S. ) 487. 
Po118e181on taken and held through mistake or ignorance as constituting adverse pos

lelllion. 24 Am. St. Rep. 388. 
Right of one in permissive poSBesaion of real property to acquire title by adverse 

poeseuion. 12 L.R.A. ( N.S. ) 1140. 
Po91C811ion taken under miataken belief that land is part of the public domain, as 

adverse to true owner. 31 L.R.A. ( N.S. ) 153. 
Acquiring title to mining claim by adverse possession. 40 L.R.A. ( N.S. ) 817. 
What poBBe&Bion by owner of surface estate constitutes adverse poesesaion of severed 

alneral estate. 140 Am. St. Rep. 951.  
--of lands devoted to a public use. 87 Am. St. Rep. 776 ;  92 Am. St. Rep. 844, 
--of part of a parcel of land. 12 Am. Dec. 357. 
--of public property. 76 Am. St. Rep. 479. 
-po88ession of part as possession of the whole. 125 Am. St. Rep. SOS,
-by dol!el: under parol gift. 35 L.R.A. 835. 
---.-by religious society. 27 L.R.A. ( N.S. ) 388.
--of grave or burial lot. 40 L.R.A. ( N.S. ) 752 ; 42 L.R.A. ( N.S. )  1138. 
Effect of warranty deed to prevent grantor from &BBerting title bf adveree poaaeulon, 

■ubsequently initiated, aa against his grantee or his privies. 25 L.R.A. ( N.B. ) 129,
§ 7369. Under claim not written. For the purpose of constituting an

adverse possession by a person claiming title not founded upon a written 
instrument, or a judgment or decree, land shall be deemed to have been pos
seaaed and occupied in the following cases only : 

1. When it has been protected by a substantial inclosure.
2. When it has been usually cultivated or improved. [R. C. 1905, § 6781 ;

C. Civ. P. 1877, § 48 ; R. C. 1899, § 5195.]
Actual posaeuion of land consists in subjecting it to the will and dominion of the 

occupant. Pendo v. Beakey, 15 S. D. 344, 89 N. W. 655. 
No good faith in adverse holding where party knows he has no title. Deffeback v. 

Hawke, 115 U. S. 392, 29 L.ed. 423, 6 S. Ct. R. 95. 
A1 to similar provision in Cal. Code Civ. Proc., S 325, see Central Pac. R. Co. v. 

Shackelford, 63 Cal. 261 ; Hagely v. Hagely, 68 Cal. 348, 9 Pac. 305 ; Brown v. CJuk, 89 
Cal. 196, 26 Pac. 801. 

§ 7370. Landlord and tenant. Whenever the relation of landlord and ten
ant shall have existed between any persons, the possession of the tenant shall 
be deemed the possession of the landlord, until the expiration of twenty years 
from the termination of the tenancy ; or, when there bas been no written lease, 
until the expiration of twenty years from the time of the last payment of rent, 
notwithstanding that such tenant may have acquired another title or may 
have claimed to hold adversely to his landlord. But such presumptions shall 
not be made after the periods herein limited. [R. C. 1905, § 6782 ; C. Civ. P. 
1877, § 49 ; R. C. 1899, § 5196. l 

Adverse po1seSBion by tenant against landlord's title. 12 LR.A. (N.S. ) 1148 ; st Am. 
Rt. Rep. 87. 

Tenant'• right to acquire title not inconsi1tent with landlord'• title at commencement 
, . f  tenancy. 53 L.R.A. 941 .  
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§ 7371. Hect of descent. The right of  a person to the possession of  any
real property shall not be impaired or affected by a descent being cast in con
sequence of the death of a person in possession of such property. [R. C. 1905, 
§ 6783 ; C. Civ. P. 1877, § 50 ; R. C. 1899, § 5197 . ]

Does the continuation by a life tenant, or  his grantee, of an  adverse pouession initiated 
b1 the creator of the life estate, inure to the benefit of the remaindermen f 24 L.R.A.(N .S.) 
1055. 

Must ancestor have been in po88e8sion to give heirs the benefit of his color of title ? 
42 L.R.A. (N.S. )  403, 

§ 7372. Dis&bilities extend time. If a person entitled to maintain any of
the actions mentioned in this article, or to interpose a defense or counterclaim 
thereto, or to make an entry upon real property, is, when his title first descends 
or his cause of action or right of entry first accrues, or when such defense or 
counterclaim might be interposed, either : 

1. Within the age of twenty-one years ; or,
2. Insane ; or,
3. Imprisoned on a criminal charge or in execution upon conviction of a

criminal offense for a term lea than for life, the time of such disability is not 
a part of the time in this article limited for the commencement of such action, 
or the making of such entry, or the interposing of such defense or counter
claim ; but the time so limited cannot be extended more than ten years after 
the disability ceases or after the death of the person so disabled. [R. C. 
1905, § 6784 ; C. Civ. P. 1877, § 51 ; R. C. 1895, § 5198. ] 

Time of commencement of actions for the recovery of real property appliee to actions 
at law only and not to equitable actions. Houts v. Hoyne, 14 S. D. 176, 84 N. W. 773. 

The title to land becomes valid by ten years' adveree possession and payment of taxes 
under section 5471 as against minora as well as adult.a. Schauble v. Schulz, 1-37 Fed. 
889. 

Does the disability of one peraon inure to the benefit of another ! 49 Am. St. Rep. 
f10. 

Disabilities which protect from the statute of limitations. 36 Am. Dec. 68. 

ABTIOLE 3.- Tn,E OP Co:an.t:ENCINO 0TBEB ACTIONS. 

I 7373. Other periods. The following actions must be commenced within 
the periods set forth in the following five sections after the cause of action 
has accruE>d. [R. C. 1905, § 6785.] 

No lapae of time will bar remedy to enforce tax lien against land. Wells County v. 
McHenry, 7 N. D. 246, 74 N. W. 241. 

Statute of limitations may be shortened as to existing causes of action. Mer. Nat. 
Bank v. Braithwaite, 7 N. D. 858, 75 N. W. 244, 66 Am. St. Rep. 653 ; Osborne "· Lind• 
airom, 9 N. D. 1, 81 N. W. 72, 46 L.R.A. 715, 81 Am. St. Rep. 516 ; Power v. Kitching, 
10 N. D. 254, 86 N. W. 737. 

Statement that cause did not accrue within six years before commencement of action 
la good pleading of statute. McConnell v. Spicker, 15 S. D. 98, 87 N. W. 574. 

Aa to when limitation period begins to run against right to maintain foreclosure action. 
Paine v. Dodds, 14 N. D. 189, 116 Am. St. Rep. 674, 103 N. W. 931. 

Action against county segregated from another county for indebtedness of latter made 
a charge upon it by statute is not within the statute of limitations. Burleigh County "• 
Kidder County, 20 N. D. 27, 125 N. W. 1063. 

Judgment, dead ao far as it relates to liens and for purposes of execution, will aupport 
action against judgment debtor after ten years have elapsed. Union Nat. Bank v. Ryan, 
23 N. D. 482, 137 N. W. 449. 

Limit of time for interposing defense of usury against national bank. 156 L.R.A. 886. 
§ 7374. Ten 7ears. Within ten years :
1. An action upon a judgment or decree of any court of the United States

or of any state or territory within the United States. 
2. An action upon a contract contained in any conveyance or mortgage of or

instrument affecting the title to real property, except a covenant of warranty, 
an action upon which must be commenced within ten years after the final 
decision against the title of the covenantor. 

3. Any proceeding by advertisement or otherwise for the foreclosure of
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§ §  7374-73'15 CODE CIVIL PROCEDURE. Time of 

a mortgage upon real estate. [R. C. 1 905, § 6786 ; C. Civ. P. 1877, § 53 ; R. C. 
1899, § 5200 ; 1901, ch. 120. ]  

LE'g'islature may leB&Cn statutory period within which action can be brought. Bank 
v. Braithwaite, 7 N. D. 358, 75 N. W. 244 ; Osborne v. Lindstrom, 9 N. D. 1, 8 1  N. W. 72. 

Legislature may shorten limitation for Bt'tion upon judgment. :Mer. Nat. Bank v. 
Braith waite, 9 N. D. 358, 75 N. W. 244, 66 Am. St. fiep. 653. 

Actio!J on county warrant ma:v be brought at any time within twenty years. Heffleman 
"· Pennington County, 3 S. D. 162, 52 N. W. 851 ; Stewart v. Custer County, 14 S. D. 155, 
84 N.  W.  764. 

Distinction between sealed and unsealed instrument is abolished except as to statute 
of limitations. Gibson v. Allen, 19 S. D. 617, 104 N. W. 275. 

As to eff1..>et of issuing execution on judgment ten years after entry, where debtor hat 
been absent from state. Weisbecker v. Cahn, 14 N. D. 390, 104 N. W. 513. 

Right to me on justice's court judgment within ten yeara. Holton v. Schmarback, 
15 N. D. 38, 106 N. W. 36. 

As applied to running of statute in proceeding to foreclose by advertisement. Clark 
v. Beck, 14 N. D. 287, 103 N. W. 755. 

Action to foreclose mortgage on real property must be commenced within ten years.
Colonial. & U. S. Mortg . .  Co. v. Northwest Thresher Co., H N. D. 147, 70 L.R.A. 8 14, 
11� Am. St. Rep. 642, 103 N; W. 915, 8 A. &· E.' Ann. Cu. 1160. 

On right to foreclose security after action on debt is barred. Satterlund v. Beal, 12 
N. D. 122, 95 N. W. 518.

Judgment, dead so far as it relates to liens and for purpoeea of execution, will
support action against judgment debtor after ten yeara have elapsed. Union Nat. Bank 
v. Ryan, 23 N. D. 482, 137 N. W. 449.

Mortgage reciting, " In witneu whereof, the said partiea of the flnt part have here
unto set their hands and 11eal1 " and in which word " seal " follows name of mortgagor, 
is aealed instrument. Green v. Frick, 25 S. D. 342, 126 N. W. 579. 

Limitation of actions against county and like warrants. 8 Am. St. Rep. 206. 
Bar of statute of limitationa aa ground for quieting title aa against incumbrance. 

6 L.R.A. ( N.S. ) 516. 
I. Effect of statute of limitations upon judgments. 133 Am. St. Rep. 60. 
Eft'eet of bar of statute of limitations against action to enforce judgment upon right 

to issue execution thereon. 23 L.R.A. ( N.S. ) 1096. 
Applicability of atate statute of limitations to lien of judgment of federal court. 47 

L.R.A. 478. 
9. Effect of void proceedings under which real property is sold, to etart statute of

limitations running in favor of purchaser in posse11sion. 8 L.R.A. ( N.S. ) 354. 
3. Effect of statutory bar of principal debt on right to forccloae a mortgage or deed

of trust seeuring the same. 21 L.R..A. 550. 
Right to enjoin sale under a power in a mortgage against which the etatute of

limitations has run. 6 L.R.A. ( N.S. ) 510. 
· · '

Effect of bar of other remedies to prevent a sale of property under a power in a trust 
deed or mortgage. 13 L.R.A. ( N.S. ) 1210. 

Effect of debt becoming barred by statute of limitation• upon rii,:hta and remPdies 
under conveyanc-: absolute on ite face, but intended as a mortgage. 11 L.R.A. ( N.S. ) 
825 ; 24 L.R.A. ( 1' .S. ) 840. 

Effect of statutory bar of action for purchue money on right to enforce lien where 
vendor take11 mortgage which shows that it is given for the purchase moncy1 39
L.R.A. ( N.S. ) 1176. . 

Effect of mortgagor's absence from the state to toll the statute of limitations as 
against foreclosure proceedings against his grantee. 26 L.R.A. ( N.S. ) 898. 

E�ect of acceleration provision in mortgage or note to ,tart the etatute of Umita,tions 
running. 12 L.R.A. ( N.S. ) 1190 ; 22 L.R..A. ( N.S. )  1110, 

§ 7375. Six years. Within six years : 
1. An action upon a contract, obligation or liability, express or implied,

excepting those mentioned in section 6762. 
2. An action upon a liability created by statute, other than a pepaltf or 

forfeiture, ,vben not otherwise expressly provided. 
3. An action for trespass upon real property.
4. An action for taking, detaining or injuring any goods er chattels, includ

ing actions for the specific recovery of -personal property. 
5. An action for crimi nal conversation, or any other injury to the person or 

rights of another not arising on contract and not hereinafter enumerated. 
6. An a ction for relief on the groun d  of fraud in cases which heretofore

w ere solely cognizable by the court of chancery, the cause of action in such 
cases n ot to be deemed to have accrued until the discovery by the aggrieved 
party of t h e  fae t s  co nst itut i n g  the  fraud. 
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7. An action for the foreclosure of a mechanics ' lien ; provided, that this
subdivision shall not apply to any mechanics ' lien filed prior to July first, 
1903. [R. C. 1905, § 6787 ; C. Civ. P. 1877, § 54 ; R. C. 1895, § 5201 ; 
1903, ch. 2. J 

Where cause of action barred in foreign state, bar available here. Rathbone v; Coe, 
6 D. 91 ,  50 N. W. 620. · 

Tax lien is not barred in six years. Wells County v. McHenry, 7 N. D. 246, 74 N. W. 
:U1 ; Land Co. v. Douglas County, 8 S. D. 491,  67 N. W. 52. 

Action , may be maintained to recover money obtained by fraud. Krump v. Bank, 8 
N. D. 75, 76 N. W. 995. 

A payment by one joint debtor . will not interrupt running of statute u against
another joint debtor. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 278. 

Sc_hool wnrrante subject to six years limitation. Coler v. Sterling, 11> S. D. 415, 
89 N. W. 1022 . 

Failure to state reaidcncc in state for six years not fatal to defense. Saxton T. 
llusselman et al., 17 S. D. 35, 95 N. W. 2!11. 

Pleading limitations on note casts burden of proof on bolder. Dlelmann v. Bank, 8 
S. D. 263, 66 N. W. 311 ; l\lcConnell v. Spick�r, 15 S. D. 98, 87 N. W. 574.

Avernumt that cauf!(: of action did not accrue within six years of commencement,
aufflcient. Searls v. Knapp, 5 S. D. 325, 58 N. W. 807, 49 Am. St. Rep. 873. 

Limitation will not run on town warrants until funds are provided or time to. provide 
hu elapsed. Brannon v . White Lake Twp., 17 S. D. 83, 95 N. W. 284. 

Six years limitation appliea to civil action to enforce statutory obligation of father to 
111pport illegitimate child. State ex rel. Berge v. Patteraon, 18 S. D. 251, 100 N. \V. 
162. 

Inapplicable to equity action to recover deceaaed partner'• interest In partnership. 
:McPherson v. Swift, 22 S. D. 165, 133 Am. St. Rep. 907, 116 N. W. 76. 

On application of section to action for recovery of money paid for tax aale certi6caw, 
aabaequently declared void. Sherwood v. Barnes County, 22 N. D. 310, 134 N. W. 38. 

When doea atatute of limitations begin to run against action to recover money collected 
by attorney. 17 L.R.A. (N.S. ) 667. 

-against action to recover money collected by agent not an attorney. 17 
L.R.A. (N.S. ) 660.

--against action to recover money paid on a judgment eubeequentl7 revereeci or
IDOdlfled. 25 L.R.A. ( N.S. ) Jl. 

--against action on certificate of deposit. 29 L.R.A. ( N.S. ) 685. 
--against action to enforce liability of member of mutual tlre insurance company. 

32 L.R.A. 508. 
--against an action by a aurety against a oosurety for contribution. 18 L.R.A. ( N.S. ) 

1185 ; 42 L.R.A. ( N.S. ) 1131, 
--against action on contract payable on demand. 32 L.R.A. ( � .S. ) 486 ; 136 

. Am. St. Rep. 469. 
-egainst right of action on l'romiae to pay u soon u convenient. 1 B. R. C. 113. 
--against 11n action for negligence or misconduct of an attorney In performance of 

professional duties. 12 L.R.A. ( N  .S. ) 1005. 
--in favor of abstracti,r of titles. 12 L.R.A. (N.S. ) 454 ; 15 L.R.A. ( N.B. ) 160. 
--&1!1lin8t action to reeover money paid by mistake. 11 L.R.A. (N.S. ) 1191. 
--against action for injury to lateral support. 68 L.R.A. 693. 
--against action for injuries from taking of water aupply by right of emiaent 

domain. 58 L.R.A. 258, · 
· . · · 

--against action for damming back ,vaters of stream. . 119 L.R.A. 888. . : 
-in actiona against etockboldcra and officers of corporations. 96 Am. St •. Rep . , 972.
--in action againat stockholders for unpaid subscriptions. 3 Am. St. Rep. 827. 
Bar of debt to corporation as bar to enforcement of its lien therefor upon iltQck., '  89 

L.R.A. ( N.S. ) 301. . . · · 
Accrual af right of action to put atatute of limitations into operation u to at.oak· 

holder's liability for corpor!lte debts. 1 O L.R.A. ( N .S. ) 897. . . 
When does the statute of llmitations begin to run against the unpaid balance of a

stock subscription. l L.R.A. ( N.S. ) 901. · · 
Does llfatute of limltatione eommence to run at time of breach of contra.et or at Ume 

actual damagea are austained ip consequence thereof. 15 L.R.A. ( N.S. ) 156. 
· Effect of statute of limitations on the trust relationship ariain$ from the taking of 
title In the husband's name, . to lands inherited by, or purchaaed with the money of, the
wife. 12 L.R.A. ( N.S. ) 493. 

Limitation of action• on bank checks. 22 L.R.A. 110. 
Necessity for demand to aet statute running against action on certificate of deposit. 

1 L.R.A. ( �.S. )  1 130. . . 
Neces11ity of demand In order to start statute against action for a bank depoatt. a 

L.R.A. (N.S. ) $71.
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Breach by promlsor during lifetime of contract to compensate for eemcea upon death,
as sto.rting the statute of limitations. 36 L.R.A. ( N.S. ) 922. 

When right of accommodation party who has been obliged to pay bill or note accruee 
to !ecover amount so paid from accommodated party. 37 L.R.A. (N.8. ) 787. 

Effect of running of limitation since original aesessment for local improvement upon 
& reassessment ordered because of invalidity or original. 28 L.R.A . (N.S . )  735 • 
. Effect of statutory bar of action for purchase money upon right to enforce vendor's 

lien. 39 L.R.A. ( N.S. ) 1171. 
Right to recover for services rendered beyond statutory period of limitation upon 

bre!'ch of parol contract to make provision by will. 6 L.R.A. ( N .S. ) 703 . 
.E ffect of executor's promise as to payment of legacy to terminate trust and start 

limitations running. 9 L.R.A. ( N.S. ) 214. 
Effect of acceleration provision in note to ■tart statute of limitations running. 12 

LR.A. ( N.S. ) 1190 ; 22 L.R.A. ( N.S. ) 1110. 
Applicability of statute of limitations governing action for trespaaa, to aetion1 for 

damage■ to real property. 26 L.R.A. ( N.S. ) 1047. 
Effect of continued occupancy by trespasser for less than limitation period to eetop 

owner to maintain trespass q. c. f. 23 L.R.A. ( N.S. ) 270. 
Running of limitations against action to recover stolen property. 29 L.R.A. ( N.S. )  

120 ; 3 4  L.R.A. ( N.S. ) 621. 
Limitation of action for damages from nuisance. 20 Am. St. Rep. 176. 
Fraud at law as preventing the operation of statute of limitations. 60 Am. Dec. 511. 
Ia action based on fraud governed by statute of limitations applicable to injury to 

property or in.iury to person. 28 L.R.A. (N.S. ) 353. 
Effect of right to attack property fraudulent![. conveyed, to start statute of limitations

running as against right to file creditors' bil . 2 L.R.A. ( N.S. ) 988. 
Failure to notify other party of mistake made by him as fraud which will toll the 

atatute of limitations. 21 L.R.A. ( N.S. ) 950. 
Concealment of identity by change of name u interrupting statute of limitations. 

39 L.R.A. ( N.S. ) 741. 
Effect of public records as notice or evidence of notice which will set statute of 

limitations running against action baaed on fraud. 22 L.R.A. ( N.S. ) 208. 
§ 7376. Three years. Within three years :
1. An action against a sheriff, coroner or constable upon a liability incurred

by the doing of an act in his official capacity and by virtue of his office, or by 
the omission of an official duty, including the nonpayment of money collected 
upon an execution. But this section shall not apply to an action for an escape. 

2. An action upon a statute for a penalty or forfeiture, when the action is
given to the party aggrieved. or to such party and the state, except when the 
statute imposing it prescribes a different limitation. [R. C. 1905, § 6788 ; 
C. Civ. P. 1877, § 55 ; R. C. 1899, § 5202. ]

Right to set up umrious interest paid as a counterclaim. Wilson "·  Selby, '1 8.  D.  
494, 64  N.  W. 537. 

Statute not apply to action against sureties on sheriff's bond, if cause reduced to judg
ment within three years. Connor v. Corson, 13 S. D. 550, 83 N. W. 588. 

Right to set off usurious payments to national bulk when right to recover penalty 
barred by limitation. 56 L.R.A. 699. 

§ 7377. Two years. Within two years :
1. An action for libel, slander, assault, battery or false imprisonment.
2. An action upon a statute for a forfeiture or penalty to the state.
3. An action for the recovery of damages resulting from malpractice.
4. An 11.ction for injuries done to the person of another, when death ensues

from such injuries ; and the cause of action shall be deemed to have accrued 
at the time of the death of the party injured. [R. C. 1905, § 6789 ; C. Civ. P. 
1877, § 56 ; 1893, ch. 87, § 1 ;  R. C. 1895, § 5203.] 

3. When statute of limitations begins to run in case of negligence or malpractice
of physicians and aurgeons. 15 L.R.A. ( N.S. )  161. 

4. Xl'Ct>ssity of pleading limitation as a bar to statutory action for death. H
L.R.A . ( N.S. ) 1121 .  

Effect, upon action for death, of bar against action for injury, 84 L.!R.A. '197.
§ 7378. One year. Within one year :
1. An action against a sheriff or other officer for the escape of a prisoner

arrested or imprisoned on civil process. [R. C. 1905, § 6790 ; C. Civ. P. 1877, 
i 57 ; R. C. 1899, § 5204.]  
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§ 7379. Balance of open account. In an action brought to recover a balance
due upon a mutual, open and current account, when there have been r�ciprocal 
demands between the parties, the cause of action shall be deemed to have 
accrued from the time of the last item proved in the account on either side. 
(B. C. 1905, § 6791 ; C. Civ. P. 1877, § 58 ; R. C. 1899. § 5205. ] 

Inapplicable to account for items charged with credit for partial payment. McArthur 
•• McCoy, 21 B. D. 314, 112 N. W. 1 55. 

What are mutual accounts and application of the atatute of limitationa thereto. lit 
.lm. Dec. 75. 

Effect of 1peclfic application of payment to laat Item of open account on atatute of 
UmitationL 19 L.R.A. ( N.S. ) 126. 

Efl'ect of retaining atatement of account barred by limitations to render it an account 
stated. 29 L.R.A. ( N.S. ) 346. 

A.a to similar provision in Cal. Code Clv. Proc., I 344, see Rocca v. Klein, 74 Cal. 
1518, 16 Pac. 323 ; Millet v. Bradbury, 109 Cal. 170, 41 Pac. 865;  Flynn v. Seale, 2 CaL 
App. 865, 84 Pac. 263. Code Civ. Proc., I 353, aee In re Bullard, 116 Cal. 3515, 48 Pac. 
1111. 

I 7380. Forfeiture by person. State. An action upon a statute for a pen
&lty or forfeiture given in whole or in part to any person who will prosecute 
for the same must be commenced within one year after the commission of the 
offense ; and if the action is not commenced within the year by a private party, 
h may be commenced within two years thereafter in behalf of the state by the 
attorney-general, or by the state 's attorney of the county where the offense 
was committed. [R. C. 1905, § 6792 ; C. Civ. P. 1877, § 59 ; R. C. 1895, § 5206.] 

§ 7381. Other relief ten yea.rs. An action for relief not hereinbef ore pro- . 
vided for must be commenced within ten years after the cause of action shall 
flave accrued. [R. C. 1905, § 6793 ; C. Civ. P. 1877, § 60 ; R. C. 1899, § 5207. ] 

Governs action for accounting under mortgage and to redeem. Houts v. Hoyne, 14
8.  D.  176, 84 N.  W. 773 ; Houts v .  Olson, 14 S. D. 475, 85 N. W. 1015. 

Right of voluntary payor of mortl!age to be r;ubrogated to rights of the mortgagee, 
barred ten years after payment. Pollock v. Wright, 15 S. D. 13-t, 87 N. W. 584.  

Equity action to recover deceased partner's interest in partnership must be com
menced within ten years. McPherson v. Swift, 22 S. D. 165, 133 Am. St. Rep. 907, 
1 16 N. W. 76. 

Conflict of laws as to limitation of actions against stockholders. 48 L.R.A. 637. 
Statute of limitations as to right of partners in real property. 28 L.R.A. 105. 
--as a defense to revocation of physician's or attorney's license. 11 L.R.A. (N.S. ) 

557. 
--as between trnstor and trustee. "99 Am. Dec. 389. 
--between sureties, copromison, etc. 61 Am. Dec. 504. 
--founded on mistakes in boundaries. 62 Am. Dec. 527. 
--where the damages are consequential. 38 Am. Dec. 270. 
--against foreign corporations. 52 Am. Dec. 256. 
Running of limitations as to accounting by cotenant. 28 L,!R.A. 859. 
When limitations rnn against action between cotenanta for uae and occupation or 

renta and profits. 29 L.R.A. ( N .S. ) 239. 
Statute of limitations applicable to action to enforce an implied promise arising 

from acceptance of devise chargeable with payment of legacy. 8 L.R.A. ( N .S. ) 393. 
Applieabillty of statute of limitation• to auit to remove cloud from title. tt 

L.R.A. ( N.S. ) 930.
Does limitation run against mortgagee in poue11ion. 84 L.R.A. ( N.S. ) 356. 
When quo warranto is affected by the rules controlling limitations of actions. 5ll

Am. St. Rep. 312. 
Aa to similar provi.sion in Cal. Code Civ. Proc., I 343, see Lux T. Haggin, 61> Cal. 

255, 10 Pac. 674 ; Dore T. Thornburgh, 90 Cal. 64, 25 Am. St. Rep. 100, 27 Pac. 30. 
§ 7382. Same to state and persons. The limitations prescribed in this chap

ter shall apply to actions brought in the name of the state, or for its benefit, 
in the same manner as to actions by private parties. [R. C. 1905, § 6794 ; C. 
Civ. P. 1 877, § 61 ; R. C. 1899, § 5208. ]  

Limitations d o  not ru n  against taxes, though levied i n  name of state. Iowa Land Co. 
T. Douglas County, 8 S. D. 491, 67 N. W. 52 ; Coler v. Sterling, 15 S. D. 4 1 5, 89 N. W.
1022. 

Operation of statute of limitations against government and governmental bodies. 101 
Am. St. Rep. 144. 

Are municipal corporation■ subject to the statuts of limitations. 32 Am. Dec. 7111. 
May statute be Interposed against an action by a municipality to recover damaget 

for injury to property. 32 L.R.A. (N.S. ) 245. 
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When does statute of limitations begin to run against action upon obligatiomi of
municipal or quasi municipal body payable out of a particular fund. 10 L .R.A. ( :-..SH
478. 

Effect of !aches on state's right to oust a corporation of its rights and francl1 ise�.
14 L.'R.A. ( N .S. ) 336.

ARTICLE 4.- GENERAL Pnov1s10Ns AS TO T:P:E Tara OP CoMll:ENCINo AcTioxs. 
§ 7383. When action deemed commenced. An action is commenced as to

each defendant when the sumrnoiis is served on him, or on a codefendant who 
is a j oint contractor or otherwise united in interest with him. An attempt 
to commence an action is deemed equivalent to the commencement thtreof 
within the meaning of this chapter, when the summons is delivered, witµ the 
intent that it shall be actually served, to the sheriff or other officer . of the 
county in which the defendants, or one of them usually or last resided ; or, 
if a corporation is defendant, to the sheriff or other officer of the county in 
which wae situated the principal , place of business of such corporation, .  or 
where its general business was · transacted, or where it kept an office for t\le 
transaction of business. But su:ch an attempt must be followed by the first 
publication of the summons, or the service thereof, within sixty days. [R. C. 
1905,  & 6795 ; C. Civ. P. 1877. § 62 ; R. C.  1895, § 5209. 1 

Summons deemed iuued when signed by attorney. Smith •· Nicholson, 5 N. D. 429, 
67 N. W. 296. 

No person can he deemed party to an action unless he is served with summon-. 
Bunker v. Taylor, 10 S. D. 526, 74 N. W. 450. 

Motion to quash ae"ice and to dismiss lien constitute a waiver of defect ln service. 
Reedy v. Howard, 11 S. D. 160, 76 N. W. 304. 

Action c141not be instituted by stipulation. Ramsdell v. Duxberry, 14 S. D. 222, 85 
N. W. 221. 

When action is deemed commenced. Smith v. Nicholson, II N. D. 426, 67 N. W. 296. 
Placing summons in sheriff's bands not sufficient, unless service made. Mars •· Mln. 

Co., 7 S. D. 605, 65 N. W. 19. 
Thie section qualifies C. L., S 48:12 ( S. D.  Rev. Code Civ. Proc., I 103 ; N. D. C. L. 

1913 .  § 7420 ) .  Bunker v. Taylor, 10 8. D. 526, 74 N. W. 450. 
When service quashed action falls, except in attachment and where limitations might 

bar. Reedy v. Howard, 11 S. D. 160 ,  76 N. W . .  304. 
Indorsement stamped on back of summons and complaint showing time or filing ls 

aufficient evidence of time of commeucement of act ion. Gatehouse v. Minneapolis, St. 
P. & S. Ste. M. R. Co., 22 N. D. 615 ,  47 L.R.A. ( N .S . ) 965, 135 N. W. 189.

When action baaed on eervict by publ ication deemed commenced, for purpose of stat
ute of l imitations. 28 L.R.A. ( N.S. ) 702. 

Relation of new pleadings to statute of limitations. 3 L.R.A. (N.S. ) 259 ; 33 
L.R.A. ( N.S. ) 196. ,

As to similar pro,·ision in Cal . Code Civ. Proc., § · 350, see Jeffers v. Cook, 58 Cal.
147 ; Baker v • .Baker, 136 Cal. 302, 68 Pac. 971. 

. § 7384. �ception� . .  Absentee., If, when the cause of action shall accrue 
against any person, he shall be out of the state, such action may be commenced 
within the terms herein respectively limited after the return of such per son 
into the state ; and, if after , such ca.use of action shall have accrued such ·per
son shall depart from and reside out of this state and remain continudl.lsly 
absent therefrom 'for the space of one year or :more. -the time of his absence 
Rhall not be deemed or taken as a:ny part of the time limited for the comm(lnce
ment of such action ; provided, however, that the provisions of this section shall 
not apply to the foreclosure of real estate mortgages by action or otherwise : 
provided, further, that action against trustees acting under the town-site laws 
of the United States and this state, must be commenced within two years of 
the date when the cause of action accrued ; provided, further, that as to cause$ 
of action now existing, this section shall be effective on and after January 
first, 1912. f1911,  ch. 192 ; R. C. 1905. § 6796 ; C. Civ. P. 1877, § 63 ; R. C. 
1895, § 521 0 : 1905, ch. 5. l .· 

Maker of note executed in another state subsequently moving to South Dakota regarded 
absent from state during time after note is due an� before moving. McConnel l v .  
Spicker.  1 5  S.  D. 98 ,  87 N. W . .  57-1.  

Appl icable to action to forrqlosc. mortga_gr on real property . Colonial & U.  S. l\forti;t. 
Co. v. :Korthwe�t Thrf'�her Co . . 1 4  �- D .  H7. 70 J..R .A. 8 1 4 ,  1 16  Am. St. Rep. 642, 103 
N. W. 9 1 5 , 8 A .  & E. Ann . Cas. 1 1 60 : '('olortial & U. S. Mortg. Co. v. Flemington, 14 
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N. D. 181, 116 Am. Bt. Rep. 670, 103 N. W. 929 ; Paine v. Dodds, 14 N. D. 189', 116Am. St. Rep. 674, 103 N. W. 931 .  
A.a to effect of  issuing execution on judgmc-nt ten years after entry, where debtor bas 

been •b�t from state. Weisbecker v. Calin , 14 N. D. 390, 104 N. W. 513.  
. lnapphcable to foreclosure actions accruing prior to enactment of statute. Adami .
& F. Co. v. Kenoyer, 17 N. D. 302, 16 L.R.A. (N .S. ) 681, 1 16 N. V,. 98. 

Concurrent . re�ed,v was created by sections 7083-4, Re\·. C. 1'105 ( H 7692-3 , C'. L. 
1!113 ) and this .eect1on was not repealed thereby. Union Nat. Bank ,·. Ryan, 23 N, D. 
482, 137 N. W. 449. · • 

. . 
Absence from the state forms no exception .unleaa expressed. 13 Am. Dec. 368 .  

. What constitutes " residence out of the state " within meaning of  statute Qf liDJita• 
tions. 1 7  L.R.A. 225 ; 47 L.R.A. ( N.S. ) 309. 

Applicability to , nonresidents of provision suspending limitations against defendant
who is out of state. until bis " return." 25 L.R.A. (N.S. ) 24.  

Applicability of tolling provision in general statute when defendant absent from state, ; 
to special . .  limitation imposed by statute creating cause of action for wrongful death.
38 L.R.A. (N.S. ) 521. 

Effect of mortgagor's abeence from state to toll statute of limitations as against fore- : 
closure proceedings a�inat his grantee. 26 L.R.A. ( N .S. )  898. . . 

As to 1imilar provaion in Cal. Code Civ. Proc., I 351, eee Watt v. Wrlgh�, 66 Cal. 
202, 5 Pac. 91. 

§ 7385. Same. Disa.bilitiea. If a person entitled to· bring an action, other
than for the recovery of real property, except for a penalty or forfeiture, or 
against a sheriff or other officer for an escape, is at the time the cause of action 
accrued, either : 

. 1. Within the age of twenty-one years ; or, 
2. Insane ; or,
3. Imprisoned on a criminal charge, or in execution under the sentence of

a criminal court for a term less than his natural life, the time of such disability 
is not a part of the time limited for the commencement of the action ; provided, 
that the period within which the action must be brought cannot be extended 
more than five years by any such disability except infancy, nor can it be 
extended in any case longer than one year after the disability ceases. [R. C. 
1905, & 6797 ; C. Civ. P. 1877, § 64 ; R. C. 1899, § 5211.]  

Disabilitiea which protect from the statute of limitations. 36 Am. Dec. 68. ·
Docs disability of one pereon inure to the benefit of another. 49 Am. St. !Rep. 710.
Disability of some but not all of joint tenants as affecting statute of limitations. f

L.R.A. ( N.S. ) 40.7.
§ 7386. Limitation in case of death. If a person entitled to bring an action

dies before the expiration of the time limited for the commencement thereof 
and the cause of action survives, an action may be commenced by his represen
tatives after the expiration of that time and within one year from his death. 
If a person against whom an action may be brought dies before the expiration 
of the time limited for the commencement thereof and . the cause of action 
survives, an action may be commenced against his executors or administrators 
after the expiration of that time and within one year after the issuing of letters 
testamentary OT of · adniinistration. [R. C. 1905, § 6798 ; C. Civ. P. 1877. § �5 ; 
R. 0. 1899, § 6212.]: . . . 

Limitation of actions against estates of decedents befor!l administration granted. , 65 
Am. Dec. 594. 

Effect of appo\Jltment of temporary administrator, on running of limitations. 38 
L.R.A. ( N.S. ) 824. . · , . 1 

§ 7387. In caae;of .war. When a person shall be an alien subject or a citizen
of a country at �ar with the United States, the time of the continuance of 
the war is not a part of the period limited for the commencement of the action. 
[R. C. 1905, § 6799 ; C. Civ. P. 1877, § 66 ; R. C. 1899, § 5213.] 

§ '1388. When judgment reversed. If an action is commenced within the
time prescribed therefor and the judgment therein is reversed on appeal, the 
plaintiff, or, if he dies and the cause of action survives, his heirs or represen
t ativea may• commence a new action within one year after the reversal. [R. C. 
1 905, § 6800 ; C. Civ. P. 1 877, § 67 ; R. C. 1895, & 5214.) 

Where as!easment before referee of damages snfl'<'red by reason of erroneous Injunc
tion, was reversed on appeal, ne,v action beg·un with in one year tlu•rpaftf'r is  not harred 
by general six-year statute. Quarnberg v. Chamberlain, 2!J S. D. 377, 1 3 7  N. W. 405. 
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§ 7389. Stay by injunction, etc. When the commencement of an action is 
stayed by injunction or other order of a court or judge, or by statutory pro
hibition, the time of the continuance of the stay is not a part of the time 
limited for the commencement of the action. [R. C. 1905, § 6801 ; C. Civ. P. 
1877, & 68 ; R. C. 1895, § 5215.]  

Action on judgment not stayed during time judgment creditor is required to obtain 
leave to sue, within this section. Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 72, 81 
.Am. St. Rep. 516, 46 L.R.A. 715  • 

.Aa to similar provision in CaL Code Civ. Proc., I 356, see Barclay v. Blackinton, 127 
Cal. 189, 59 Pac. 834. 

§ 7390. When disability available. No person can avail himself of a dis
ability, unless it existed when his right of action accrued. [R. C. 1905, § 6802 ; 
C. Civ. P. 1877, § 69 ; R. C. 1899, § 5216.]

§ 7391. Coexisting disabilities. When two or more disabilities coexist at
the time the right of action accrues, the limitation does not attach until they 
are all removed. [R. C. 1905, § 6803 ; C. Civ. P. 1877, § 70 ; R. C. 1899, § 5217.) 

§ 7392, Bank notes. This chapter does not affect actions to enforce the
payment of bills, notes or other evidence of debt, issued by moneyed corpora
ti ons, or issued or put in circulation as money. [R. C. 1905, § 6804 ; C. Civ. P. 
1877, i 71 ; R. C. 1899, § 5218.] 

Statutes of limitation as applicable to bank checks. 22 L.R.A. 110. 
§ 7393. Moneyed corporations. This chapter shall not affect actions against

directors or stockholders of a moneyed corporation or b anking association 
to recover a penalty or forfeiture imposed, or to enforce a liability created by 
law ; but such actions must be brought within six years after the discovery 
by the aggrieved party of the facts upon which the penalty or forfeiture 
attached or the liability was created. [R. C. 1905, § 6805 ; C. Civ. P. 1877, 
§ 72 ; R. C. 1899, § 5219. ) 

When statute of limitations begins to run against action to recover penalty against 
national bank taking usurious interest. 56 L.R.A. 705. 

As to similar provision in Cal. Code Civ. Proc., I 359, see Green v. Beckman, 59 Cal. 
545. 

§ 7394. New promise must be in writing. No acknowledgment or promise
is sufficient evidence of a new or continuing contract, whereby to take the case 
out of the operation of this chapter, unless the same is contained in some writ
ing signed by the party to be charged thereby ; but this section shall not alter 
the effect of any payment of principal or interest. [R. C. 1905, § 6806 ; C. Civ. 
P. 1877, § 73 ; R. C. 1899, § 5220.]

Payment by one joint debtor not interrupt running of statute as againat another joi.ni 
debtor. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 278. 

Letter from maker to joint maker of note inclosing draft to pay note will not afl'ect 
running of statute. Dorsey v. Gunkle, 18 S. D. 454, 101 N. W. 36, 5 A. & E. Ann. Cat. 
810. 

Giving and acceptance of note as partial payment on account, and payment thereof, 
atop running of limitation on whole account. McCarthy Bros. Co. v. H&Dllkutt, 29 8. D. 
635, 137 N. W. 286. 

Promise or acknowledgment to take debt out of the statute of limitatioJll. 62 Am. 
Dec. 101; 102 Am. St. Rep. 751. 

-1fect of acknowledgment, made by a stranger. 57 Am. Rep. 334. 
--eft'ect of payment of dividend by assignee of insolv�t debtor as an acknowledg-

ment or new promise. 52 .Am. Rep. 401. 
Eft'ect of new promise or acknowledgment of debt to remove bar of llmitationa to en

force vendor', lien. 39 L.R.A. ( N .S. )  1177. 
Effect of new promise or acknowledgment to remove bar of statute of limitatiou 

against an action based on tort. 13 L.'R.A. C N.S.) 912. 
Effect of new promise or payment on barred judgment. 8 L.R.A. ( N.8. ) 440. 
Person - to whom acknowledgment or new promise must be made to toll the statute or 

remove the bar. 25 L.R.A. ( N .S.) 805 ; 33 L.lt.A. ( N.S.) 262. 
Sufficiency of promise to pay aa soon as one can toll statute of limitations. 27 

L.R.A. ( N.S.) 300.
Expression of hope or expectation as a new promise which will toll the statute of 

limitations. 38 L.R.A.( N.S. ) 577. 
Unaccepted offer of compromise as tolling statute. 37 L.R.A. ( N.S. )  885. 
Devise or legacy reciting consideration as acknowledgment affecting bar of statute. 

1 LR.A. ( N.S. ) 1117. 
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Promise by principal as ext.ending limitation period as to aurety. 37 L.R.A. ( N.S. )  
272. 

Acknowledgment or promiae to pay by joint debtor as agent of codebtor. u 1111pend• 
ing or tolling statute of limitationa aa to himself. 38 L.R.A. ( N.S. )  685. 

Effect of acknowledgment by mortgagor to toll statute as against his grantee or 
oiher person holdins interest in property through him. 28 L.R.A. ( N.S. ) 169. 

Pa.yment �y one Joint debtor, as avoiding effect of the atatut.e as to another. 65 
Arn. :Rep. 42 , 51 Am. Dec. 330, 

Payment by principal as extending limitation period as to aurety. 37 L.R.A. (N.S. ) 
172. 

Payment by joint debtor as agent of codebtor, as suspending or tolling 1tatute of limi
tations as to himadf. 38 L.R.A. ( N.S. ) 685. 

Effect of part payment on mortgage by on6 cotenant to toll statute of limitation■ u 
to others. 27 L.R.A. ( N.S. ) 146. 

Effect of payment by mortgagor to toll statute as against hia gra.ntee or other person 
holding interest in property through him. 28 L.R.A. ( N.S. ) 169. 

Payment of interest by deviaee of property covered by mortgage, &I keeping � 
alive against whole estate. 2 B. R. C. 293, 

Effect of application to indebtedness of proceeds of aa.te of collateral aecurity, upon 
running of statute of limitations. 27 L.R.A. (N.S. ) 843. 

Effect of application of proceeds of sale under deed of trust or mortgage upon the 
running of the atatute of limitationa againat the indebtedness secured. 14 L.R.A. (N.S. ) 
479. 

Effect of payments to estop one from pleading statute of limitations. 63 L.R.A. 203. 
�tfect of payment on conditions to take a debt out of the bar of the statute of 

limitations. 55 L.R.A. 320. 
Revival of barred debt by application of general payment. 14 LJR.A. 208 ; 13 

L.R.A. ( N.S. ) 1 1 41. 
Right to apply indebtedneu owed by creditor to debtor, for purpoae of tolling 1tatute. 

42 L.R.A. ( N.S. ) 1 155. 
Effect of giving a check for an indebtedness, or part thereof, to toll the atatute of 

l imitations U,POD the original indebtedness. 18 L.R.A. ( N.S. )  223. 
At what time does a partial payment made by check or note arreat the l'UDJWII of 

the statute of limitations. 1 B. R. C. 494. 
Effc..,ct of payment on barred judgment. 8 L.R.A. ( N.S. ) 445, 
Effect of payment on aecurity held as collateral to stay running of atatute qaind 

principal obligation. 12 L.R.A. ( N.S. ) 1032. 
Givrng of commercial paper as taking debt out of statute of limitatiou. H 

L.R.A. ( �.S. ) 97.
Does the last payment on a past due debt secured by a mortgage, which debt aub

sequently becomes barred, llx tlie period from which the limitation applicable to th• 
mortgage is to be computed. 11 L.R.A. ( N.S. ) 744. 

As to similar provision in Cal. Code Civ. Proc., § 360, see Wells v. Harter, 56 Cal. 342 ; 
Biddel v. Brizzolara, 56 Cal. 374 ; Curtis v. Sacramento, 70 Cal. 412, 11 Pac. '148 ; 
Auzerais v. Naglee, 74 Cal. 60, 50 Pac. 371 ; Booth v. Hoskins, '75 Cal. 271, 17 Pac. 225 ; 
Tuggle v. Minor, 76 Cal. !r6, 18 Pac. 131 ; Baird v. Crank, 98 Cal. 293, 33 Pac. 63 ; Wells, 
F. &. Co. v. Enright, 127 Cal. 669, 49 L.R.A. 647, 60 Pac. 439 ; Rounthwaite v. Rounth
waite, 6 Cal. Unrep. 878, 68 Pac. 304 ; Morebouae v. Morehouae, 140 Cal. 88, 7a Fae. 
'138, 6 CaL Unrep. 966, 69 Pac. 625. 

CHAPTER 5. 

PARTIES TO CIVIL ACTIONS. 

§ 7395. Action must be prosecuted by party in interest. Every action mmt. 
be prosecuted in the name of the real party in interest exceIK as otherwise 
provided in section 7397. [R. C. 1905, § 6807 ; C. Civ. P. 1877, § 74 ; R. C. 
1895, § 5221.] 

Application for mandamus should be in name of State ex reL State v. Carey, I N. D. 
36, 49 N. W. 164. 

Objection that action is not prosecuted in name of real party In lntereat may be ralaed 
by answer or demurrer. J. I. Case Co. v. Pederson, 6 S. D. HO, 60 N. W. 747. 

Actions must be prosecuted in name of real party in interest. Smith v. Trun Co., 
8 N. D. 451, 79 N. W. 981.  

One having naked legal title to chose in action may maintain suit thereon. Seybold 
v. Bank, 5 N� D. 460, 67 N. W. 682 ; Coughran v. Sundback, 9 S. D. 483, 70 N. W. 844.

County not necessary party to suit on sheriff's bond. Hollister v. Hubbard, 11 S. D. 
4 61, 78 N. W. 949. 

Action on bail bond should be in name of state. State v. Newson, 8 S. D. 327, 66 
N. W. 468. 

1717 



§ 7895 CODE CIVIL PROCEDUHE. Pa,·ties to 

Assignee of claim for purposes of collection, though not only rea.1 party in interest, 
may sue as trustee of express trust. Citizens' Bank ,·. Corkings, 9 S. D. 61 4, 70 N. W. 
1059, 62 Am. St. Rep. 89 1 .  

Wife joining i n  acceptance of offer for husband's property, not neceasary party plain
tiff' in action for specific performance. Edmison v. Zborowski, 9' S. D. 40, 68 N. \V. 288. 

J<;>ining grantor and grantee as plaintiffs in suit for recovNy of land adversefy held 
at time of grant. Hegar v. DeGroat, 3 N. D. 354,  56 N. W. 1 � 0 .  

As to  holder o f  unindorsed promissory note payable to  another or  order. American 
Soda Fountain Co. v. Hogue, 17 N. D. 375, 17 L.R.A. (N.S. ) 11 13, 116 N. W. 339. 

Action maintainable by grantee to recover land posaessed adversely to grantor, although 
grant made before pasaage of act. Campbell v. Equitable Loan & T. Co., 17 S. D. 31, 94
N. W. 401. 

Party contracting for undisclosed principal may maintain action upon contract. 
Stewart v. Gregory, Carter & Co., 9 N. D. 618, 84 N. W. 553 . 

.Action may be maintained in name of grantor for use nnd benefit of grantee u real 
party in interest. Galbraith v. Payne, 12 N. D. 164, 96 N. W. 258. 

R ight of one not specifically named to maintain action for libel or slander baaed on 
charges made �ainst a dasa or group of persona to which he belonga. 23 L.R.A. (N.8. ) 
726 ; 25 L.R.A. ( N.S; ) 382. 

Who may sue for improper use of union label. 31> L.R.A. (N.S.) 1197. 
Who may complain of noncompliance with statute in adopting or changing tat

books in schools. 19 L.R.A. (N .S. ) 1003. 
Who ffl!'-Y institute proceedings to disbar or auspend attorney for withholding cllent'• 

money or property. 19 L.R.A. ( N.S. ) 419 .  
· Who entitled to remedy by action for damage, for wrongful discharge of aervant.
6 L.R.A. ( N.S. )  57.

Who mnintilin action for property destroyed by mob. 44 L.'R.A. (N.S.) 359. 
In  whose name action, by and againat deputiea should be brought. 42 L.B.A. (N.8. )  

887. 
Right of one not a party to ori�inal replevin action to recover property aeir.ed under 

proc<'ss In that action. 5 L.R.A. ( N.S . )  495.  
H ight of stranger to writ of habeas corpua. 9 L.R.A. (N.S. ) 1 1 73 .  
Whb Is ·entitled to Invoke certiorari to review a decree or order affecting the aale of 

lnto'.'ticating liquor. 19 L.R.A. ( N.S. )  610. 
Who is real party in interest with i n  meaning of statutes defining partiea by whom 

action must be brought. 64 L.R.A. 581 .  
Agent as  trustee of express trust within exception in statute requiring suite to be 

broni::ht in the name of the real party in interest. 41 L.R.A. ( N.S. ) 641. 
Parties, in proceed inll& to partition property of decedents. 41 Am. St. Rep. 142. 
8ufficiency of equitable title to austain action for injury to real property. 30 

L.R .A . ( X.S. ) 231 .
J.e�sec's right to maintain suit to en ioin nuisance. 3 L.rR.A. (N.S. ) 448.
Right of one in possession to maintain action for nuisance without proving title.

34 LR.A . ( N.S. ) 560. 
Who may sue townsbip for injury by defecte in highway. 13 L.R.A. ( �.S. ) 1241 .  
Interferc•nce with one's use of h ighway as a special damage which wi.JJ sustain an ac

tion liy him against the wrongdoer. 28 L.R.A. ( N.S. ) 10:;3. 
State as proper· party ' to maintain bill to abate, or enjoin public nuisance in a city 

atrret. 19 L.R.A. (N.S. ) 1 173. 
R ight of tenant for years to recover from a municipality for change of grade in atreet. 

48 L.R.A. (N.S. ) 8g9, 
Who may sue for damming back water of stream. 59 L.R.A. 898. 
Who may sue for injury by surface water. 65 L.R.A. 283. 
Who may contest assesament for drains and sewers. RO L.R.A. 241 .  
Parties entitled to  assert forfeiture of interest in will under provision for forfeiture 

of l'Ontcsting beneficiary. 68 L.R.A. 455. 
Injured employee' right to reach fund under employera' liability policy. 7 

L.R.A. ( N.S. ) .15S ; 48 L.R.A. { N.S. ) 191 .
May one who de11troy1 inmred property defeat an a<'tion by the owner on the ground

that the right of a<'t ion is in the insurer. 23 L.R.A . ( X.S. )  870. 
Sbould action against third person who caused the loa11 be brought by insurer or in· 

aured . where insurer has paid 1088 and been subrogated to righte of insured. 2
L.R .A . ( N.S. ) 922.

R ight of former sheriff' to maintain action in respect of a aale made by him while in
· offire. 29 L.R.A. IN .S. ) 792.

Parties to action under federal employers' liahility act. 47 L.R.A. (N.S. )  73.
W ho mav maintain  action 14Zainst carrier for nondelivery of goods delivered for 

tran�portatlon to purchaser or cong i:rnec. 22 J..R. A. 427. 
Who entitled to rel ief where muni<'i pal <'Orporntion grante or leases apace on street 

or s i ,J rwalk for businC'ss purposes. 2 5 L. n .A . 1 :-- .S . )  404 . 
Hohler. on unindorsc.J note ns real part.\' in iu tcrl'�t within meaning of atatute by 

whom the action must be brought. 1 7  L.R.A. ( X . S . l  1 1 1 3 . 
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In whose name bond of public officer intended ae a a�utoty bopd but not bindiq 
as such, may be enforced. 21 L.RA. (N.S. ) 7il. 

Who may enforce restrictive covenant or agreement as to uae of property. 3T 
L.R.A.. ( N.S. ) 12. 

Who may bring suit to enforce subscription for charity. 48 L.R.A. ( N.S. ) 808. 
Right of a third party to aue upon a contract made for hia benefit. 25 L.R.A. 257 ; 

I L.R.A. (N.S. ) 783, 
Right of creditor to enforce promise of one allowed to secure property at judicial sale 

on faith of his dromise to pay owner's debts. U L.R.A. ( N.S . )  399.
Right of thir person to maintain action upon promise of beneficiary to insured to pay 

all or part of proceeds of policy to auch third person, 22 L.R.A. ( N.S. ) 639. 
Will breach of contract with municipality to keep a street or h ighway in repair aus

tain an action by a person injured directly all'inst the contractor. 39 L.R.A. ( N.S. ) 1112. 
May one, not a party to an agreement, mjured thereby in his business, assail the 

validity thereof on the ground that it tends to create or promote a monopoly. 26 
L.'R.A. (N.S. ) 148. 

Consumer's right to maintain auit to compel water company to furniah water at 
rates stipulated in contract with municipal ity. 1 L.R.A. ( N.S. ) 958. 

Ripht of property owner to mainta.in action against water compan,: for failure to 
1upp1y sufficient water for fire purposea, aa required by its contract with municipality. 
6 L.R.A. ( N.S. ) 1 17 1 ; 21 L.R.A. ( N.S. ) 1021. 

Right of subcontractor, matcrialman or labq,rer, to maintain action on contractor'• 
bond to owner. 27 L.R.A. (N.S. )  573. 

Right of holder of past due corporate bonds or coupon& to maintain action at law 
thereon as affected by proviaiona of trust deed authorizing proceedings by trustee. 49 
L.R.A. ( N.S. )  1 55. 

Right of consignee to maintain action against ci.rrif!r. 88 L.R.A. ( N.S. ) 88.
tRight of one who is to be notified of arrival of goods consigned to another, to main

tain action against carrier. 39 L.R.A. ( N .S. ) am,. 
Effect of assignment of claim ex del icto to one against whom it was asserted, to 

enable him to maintain an action thereon against. ·& third party. 7 L.R.A. ( N.S. ) 534. 
Right of indor&lr • of lost bill, eheck or note to maintain action thereon. 14 

L.R.A. ( �.S. ) 645 .  . .  , 
, Right of citizen to enforce a contract made for •benefit of public. 49 L.R.A. ( N.S. } 1 186. 

'Ri�ht of a citizen or taxpayer to maintain :proceedings in aid of the enforcement of 
the l iquor laws. 14 L.R.A. ( N.S. ) 1 156. , 

R ight of taxpayer in absence of statute to enjoin unlawful expendlturea by munic-
.iJ>al ity. 36 L.R.A. (N.S. ) 1 . , . . , , 

!R ight of ta.xpaycr to maintain suit to enforce a claim of municipal corporation.
14 L.R.A. ( N.S. ) 298. . · 

As to similar provision in Cal. Code Civ. Proc., I 367, see Loa Robles Water Co. •·
Stoneman, 1 64 Cal. 203, 79 Pac. 880 ; Page v. Garver, 146 Cat 577, 80 Pac. 860 ; An�lo
Californlan Bank v. Cerf, 147 Cal. 384, 81 Pac. 1077 ; Churchill v. Woodworth, 148 Cal. 
66il, 1 1 3  Am. St. Rep. 324, 84 Pa.c; - 155 .  
• .As to ai�il!l,r prov:ision in Iowa Code, 1873 ,  I · 2'43' If  3748, McClain's Anno. Coile ) ,  
tee State v. Butterworth, 2 Iowa, 1 58 ; The Pembinaw v. Wilson , 1 t Iowi. , �i!l ; Bennett 
v. Stoddard; 58 Iowa, 654, 12 N. W. 627 ; McCormick v. Williams, 5-1 Iowa, 50, 6
N. W. 13S. 

. . 
1.. · Ali to similar provision in N. Y. Code Clv. Proc:, . I 449, see Brown v, rowers, 53 App.

Div. 251, 65 N. Y. Supf.: .733. , · 
§ 7396. Assignee. l!iquities. In the case of an assignment of a tliing in 

action the action by the assignee shall be without prejudice to any set-off or 
other . defense existing at the time or before notice of the assignment ; but this 
section shall not apply to a negotiable promissory note or bill of exchange 
transferred in good faith and upon good consideration before due. [R. C. 1905, 
§ 6808 ; C. Civ. P. 1877, § 75 ; R. C. 1899, § 5222.J

As to. set-oft' this sectionT must be  conetn1ed with Compiled Laws, I 4915 ( S. D. Rev.
Code C1v. Proc., I 127 ; N .  D. Rev. Code, I 5274 ) .  Kirby v. Jameson. 9 S. D. 8, 67 

, N. W. 854. 
As to " assigns " not applying to indorsee of note. �a.tional Bank of Commerce •· 

Pick, 13 N. D. 74, 99 N. W. 63 . 
.Action to foreclose security for nonnegotiable note as11igned to plaintiff is without 

prejudice to any defen1e existing before notice of assignment. Barry v. Stover, 20 
S. D. 450, 129 Am. St. Rep. 94 1 ,  107 N. W. 672.

On right to interpose counterclaim in action by one party to agreement although
BUit mil!ht be brouj?ht against all original promisors for same BUbject matter. Olson 

· v. McQ11een, 24 N. D. 2 12 ,  139' N. W. 522.
§ 7397. Executors and trustees. An executor or administrator, a trustee

o.f an express trust or a person expressly authorized by statute may sue with 
out joining with him the person for whose benefit the action is prosecuted 
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A trustee of an express trust within the meaning of this section shall be con
strued to include a person with whom or in whose name a contract is ma<le 
for the benefit of another. [R. C. 1905, § 6809 ; C. Civ. P. 1877, § 76 ; H.. C. 
1899, § 5223. ]  

Real party in _  interest ; suit by agent or  trustee. McLaughlin v .  Bank, 6 D.  406 ,  .,
43

N. W. 715 ; Lewis v. Ry. Co., 5 S. D. 148 , 58 N. W. 580 ; Hudson v. Archer, 4 S. D. l �S ,  
53 N. W. 1091l ; Braithwaite v. Power. l N. D. 4 55, 48  N. W. 354 ; Smith v.  Trust Co., 
8 N. D. 451 ,  79 N. W. 981 ; Hegar v. DeGroat, 3 N. D. 354, 56 N. W. 150. 

Suit upon bail bond may be in name of state as trustee for county. State v. Newson, 
8 S. D. 327, 66 N. W. 468. 

Assignee for cred itors is trustee of express trust and may sue. Sandmeyer v. Ins. Co., 
2 S. D. 346, 50 N. W. 353. 

Agent, purchasing township warrant with princlpal's money, may sue thereon, where 
it is assigned to him individually. Brannon v. White Lake Twp., 17 S. D. 83, 95  
N .  W.  284. 

Executor of plaintiff may continue action to cancel deed without joining residuary 
legatees. Subera. v. Jones, 20 S. D. 628, 1 08 N. W. 26. 

Hight of next of kin to maintain action in interest of estate. 22 L.R.A. ( N .S. ) 454. 
Right of tn,stee in bankruptcy, or assignee for creditors, to maintain partition. 20 

L.R.A. ( N.S. ) 105. 
Scope of statute permitting trustee of express trust to sue without joining l;>ene

ficiaries, when rights a.a between beneficiaries, or between them and the trustee, are
involved. 6 L.R.A. ( N.S. ) 275. 

Agent as trustee of expreea trust within exception in statute requiring suits to be 
brou�ht in the name of the real party in interest. 41 L.R.A. ( N.S. ) 6-11. 

:H ight of agent who was in possession of personal property to maintain an action for 
conversion. 26 L.R.A. ( N.S. ) 840. • 

R ight of agent to whom goods a.re consigned to maintain action against carrier. 36
L.R.A. ( N.S. ) 72 .

R ight of agent, factor, broker or commission merchant, to whom goods are consigned
for sale, to maintain action against a common carrier for damage to, or loss of, goods 
during transit. 26 L.R.A. ( N.S. ) 437. 

Liabi l ity involved in the exercise of the right to control or carry on litigation in the 
name of another party. 62 L.R.A. 611.

Character of contract as affecting right of undisclosed principal to sue thereon. 29 
L.R.A. ( N.S. ) 472 ; 39 L.R.A. (N.S. ) 324.

As to similar provision in Cal. Code Civ. Proc., t 369, see Walker v. Mccusker, 71
Cal.  594, 12 Pac. 723.  

§ 7398. Married woman. When a married woma:.;. is a party, her appear
ance, the prosecution or defense of the action and the joinder with her of any 
other person or party must be governed by the same rules as if she was single. 
[R. C. 1905, § 6810 ; C. Civ. P. 1877. § 77 ; R. C. 1899, § 5224.]  

As to similar provision in Cal. Code Civ. Proc., I 370, see Leona.rd v. Townsend, 21 
Cal. 435.  

§ 7399. Infant must appear by guardian. When an infant is a party he
must appear either by his general guardian or by a guardian appointed by 
the court in which the action is prosecuted, or by a judge thereof. A guard
ian may be appointed in any case, when it is deemed by the court in which 
the action is prosecuted, or by a judge thereof, expedient to represent the 
infant in the action, notwithstanding he may have a general guardian and 
may have appeared by him. [R. C. 1905, § 6811 ; C. Civ. P. 1877, § 78 ; R. C; 
1899, & 5225. ] 

Control of guardian ad litem or next friend over action. 16 L.R.A. 501.

§ 7400. Guardian, how appointed. The guardian shall be appointed :
1. When the infant is plaintiff, upon the application of the infant, if he is

of the age of fourteen years ; or if under that age, upon the application of his 
general or testamentary guardian, if he h as any, or of a relative or friend of 
the infant. If made by a relative or friend of the infant, notice thereof must 
first be given to such guardian, if he has one ; if he has none, then to the person 
with whom such infant resides. 

2. When the infant is defendant, upon the application of the infant. if he
is of the age of fourteen years and applies within twenty days after the 
service of summons. If he is under the age of fourteen or neglects so to apply, 
then upon the application of any other party to th e action, or of a relative or 
friend of the infant, after notice of such application being first given to the 

1720 



Civil Actio1is. CODE CIVIL PROCEDURE. §§ 7400-7404

general or testamentary guardian of such infant, if he has one within this 
state ; if he has none, then to the infant himself, if over fow-teen years of age 
and within the state ; or, if under that age and within the state, to the person 
with whom such infant resides. In actions for the partition of real prop
erty, or for the foreclosure of a mortgage or other instrument, and in all actions 
affecting the title to real property or wherein such infant is a proper or neces
sary pL'ty defendant, when an infant resides out of this state, the plaintiff 
may apply to the court or judge thereof, in which the action is pending, and 
will be entitled to an order designating some suitable person to be the guard
ian fo1 the infant defendant for the pµrposes of the action, unless the infant 
defendant or some one in his behalf within a number of days after the service 
ef a copy of the order, which number of days shall be in the said order speci
fied, shall procure to be appointed a guardian for the said infant ; and the 
court shall give special directions in the order for the manner of service 
thereof, which may be upon the infant himself or by service upon any relation 
or person with whom the infant resides, and either by mail or personally upon 
the person so served. And in case an infant defendant having an interest 
in the event of the action shall reside in any state with which there shall not 
be a regular communication by mail, on such fact satisfactorily appearing to 
the court, the court may appoint a guardian ad litem for such absent infant 
party, for the purpose of protecting the right of such infant in said action, 
and on such guardian ad litem, process, pleadings and notices in the action 
may be served in like manner as upon a party residing in this state. [R. C. 
1905, § 6812 ; 1897, ch. 96 ; R. C. 1899, § 5226.] 

§ 7401. Guardian for person of unsound mind. When the defendant is a
person of unsound mind at the time the action is commenced and no guardian 
has been appointed of his person or estate, the court or a judge thereof shall 
appoint a guardian for him for the action. If during the pend ency of an 
action either party shall become or prove to be of unsound mind, the action 
may be prosecuted or defended by his guardian in like manner as if it had 
been commenced after the appointment of the guardian, or the court or judge 
may appoint a guardian for the action as the case may require. Such guardian 
for the action may be appointed upon the application of any party thereto 
or any relative or friend of such person of unsound mind after at least five 
days ' notice of such application shall have first been given to such person 
personally, if a resident of this state, and if not a resident, in such manner 
as the court or judge shall direct. Upon the hearing of such _application the 
court or judge may, if deemed desirable and practicable, order such person of 
unsound mind to appear or be brought in by the sheriff in person. [ R. C. 
1905, § 6813 ; R. C. 1895, § 5227. ]  

§ 7402. Guardian's security. Nb guardian appointed for an infant or a
person of unsound mind under the provisions of this chapter shall be permitted 
to receive any money or other property of the ward except costs and expenses 
allowed to the guardian by the court, or recovered by the ward in the action, 
until he has given sufficient security approved by the judge of the court to 
account for and apply the same unde'\' the direction of the court. And no 
person appointed a guardian for the purpose of defending an action brought 
against an infant or person of unsound mind shall be liable for the costs of 
such actfon, unless specially charged by the order of the court for some per
sonal misdemeanor therein . .  [R. C. 1905, § 6814 ; C. Civ. P. 1877, § 80 ; R. C. 
1895, § 5228.] 

§ 7403. Who to be plaintiffs. All persons having an interest in the subject
of the action and in obtaining the relief demanded may be joined as plaintiffs 
except as ot'1erwise provided in this chapter. [R. C. 1905, § 6815 ; C. Civ. P. 
1877, § 81 ; R. C. 1899, § 5229.] 

§ 7404. Defendants. Any person may be made a defendant who has or
claims an interest in the controversy adverse to the plaintiff or who is a neces-
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sary party to a complete determination or settlement of the questious· ih,;-oJ ved 
therein ; and in an action to recover possession of real estate the Jao dlord 
and tenant thereof may be joined as defendants, and any person claiming hr l� 
or right of possession to real estate may be made party, pl aintiff or defol ! da, 1t .  
as the case may require, to any ·such action. [R. C. 1905, § 6816 ; C. Crv-.' P.
1Si7, § 82 ; R. C. 1899, § 5230. ] · '  . . , : 

For ' intervener within jurisd iction of court see Braithwaite v. Akin, S N. D. 366 ,' bf, 
N. W. 1:l3. . .  · · · ' · 

. I n  u. �  actio� for the recovery o f  money only, plo. intitr cannot be compelled to l i tjgi�.tf 
h is d,1 1m 11ga 1 11�t a str.a1�cr he ha,; not cho�en to sue. Ilulton v. Donovan, 9 � • . .  i,.: • 
575 ,  84 �- \\'. 3 57. . . ' " . . 

l�l'al . rurty in iut:-rPst may inovc to Sl't a s ide jud)!ment in action to -qu ie� title . ,.
wl1 1 eh  he i·ns not l!!'T\'(,d .  1:Jrettell v. · Dcffcl,ach, 6 S. J>. 2 1, 60 �. W. 1 6 , ; Leighton , �  
Sen-,·son, 8 8 .  D .  350, 6 6  N .  · W. 938. . . · . .  , : i  l'rop,·r parties defendant ip action to .contest validity of election suhmitti n:i .  'ques-
tion " dhall i ntoxicating liquors be bold at retail ." Treat v. )lorris, 25 S. V. 61"5', 12f
N. \\'. 5 5-t". · · · : · · ' 

One "·ho is director in corporation is - not proper party plaintiff in action to eet �si!le 
transfer. of stqck a lleged to have been made to ollicer of corporation as result of frnu,lµ
Icnt rcprc:;cntations on part of said ollker. Niven  v. P,•oplcs, 23 N. D. 202, 1 3 6  N. W. 73. 

Al l  p�rtie� having or cla iming interebt in real property must be made parties to actn>n 
concern ing t it le thereto. Murdock v. Hanson, 23 X. D. 280, 136  N. W. 236. , , · . : 

Xeeessu.ry partieil to action .for epecilic performance of contract for sale �f corpora� 
stock. 3 1  L. R.A. ( N .S. ) 502 . 

.Keeesi:l.ty of joining corporation in suit  for specific performance of contract for sale 
of corporate stock. 50 L.H.A. 512. 

Necessi ty of mak ing firm or copartncrs parties in individual proceedings in bankr 
ruptcy. 69 L.R.A. 780. i 

When heirs of deceased partner neceBSary parties to suit relating to partnership real 
estate. 27 L.R.A. 340. 

A rc holders necessary parties to proceedings to invalidate warrants or other moneyed 
obl igations of county. state or mun icipal corporation. 3 L.R.A. ( N .S. ) 256. 

Necessity that bailor be a party to affect him with the result of & suit by a third 
person against the bailee. 33 L.R.A . ( X.S. ) 6\JO. 

Effect of judgment in ejectment against tenant upon a landlord not a party, or Tice 
versa. 26 L.R.A. ( N.S. ) 595 .  

Judgment against trustee in mortgage as affecting beneficiary who waa not a party. 
35 L.H.A. ( N.S. ) H l6. 

Effect of foreclosure of one of several simultaneous mortgages without making other 
mortgagees parties to the suit. 30 L.R.A. ( N.S. ) 524. 

Extent to which bondholders are rt'J)rescntcd by trustee in mortgage or deed of truat 
securing bonds. 16 L.RA. ( N.S. ) 1 006. 

Title of purchaser at judicial aale aa affected by irregularities u to parties. 21 
L.'R.A. 43. 

Joinder of parties defendant in action against municipality for breach of duty aa to 
dra inage. 61 L.R.A. 7 1 1 .  · ·. · ,  

Etfcet o n  marketabi lity of title of want of necessary parties ln court proceedings. 3.8 
L.R.A. ( N.S. ) 22. ,' 

Joinder of parties in action ,aga inst officer {pr making arrest. 51 L.R.A. 222. 
Jo inder and misj olnder iu suit on Lloyd's pol icies of insurance. 55 L.R.A. 198. 
Right to join agent and undisclosed principal as dcfendanta in the same action. 2i 

L.R..-\.  ( N.S . )  742. ; 
. �o i_nder of municipal_ity and person rcspoi;s}ble for dangerous condition in action . f�.r
lDJ Unes on 6trect or lughway . .  37  L.R.A. ( :S .S. ) 569.  · · · 

Jo i nJcr of persons who,;c irid<'p<'ndent wrongs of the same kind contribute to enhance 
the dt•gree or extent of injury su8tained liy p laintiff. 10 L.R.A. ( N.S. ) 167. . , . , 

As to simi lar provision in Cal .  Code Civ. Proc., § 379, see Shakespear v. Smith, .77 
Cal. G38 ,  1 1  Am. St. Rep. 327 ,  20 l'ac. 294 ; Gardner v. Samut'ls, 1 1 6  Cal. 84,  58 Am. St\ 
Rep. 1 3 5, 47 Pac. 035 ; Ilr iggs v. Breen, 123 Cal . 6 57, 56 Pac. 633, 886. 

. § 7 405. Persons holding . unrecorded conveyance need not be made parties. 
In au act iou to foreclose a mortgage or other lien upon real property no per�o� 
holding a conveyance from or under the mortgagor of the property mortgaged, 
or other owner thereof, or person having a lien upon such pro perty, which con
veyance or lien does not appear of record in the proper office at. the time bf
the commencement of the action,  need be made a party to such action ; and th¢ 
judgment therein rendered and the proceedings therein had arc as conclusive 
against the party holding such unrecorded conveyance or lien as if he had been 

1 722 

Parties to 



Ciril ,lctio,is. CODE CIVIL PROCEDURE. §§ 7406-7408

made a party to the action. [R. C. 1905, § 6817; 1890, ch. 84, § 1; R. C. 1899, 
§ 52Jl.J

Subsequent purcbuer ia bound by notice of pendency of. action. duly ·filed correctly 
descrihiug land. Borden v. :McNamara, 20 N. D. 22·5, 127 N. W. 104, Ann. Caa. 1912C,· 841 • 

. A8! to iiimilar provision in Cal. Code Civ. I>roc.,. § 728, see Byrn!l v. lloag, U6 Cal. 
283, 58 Pac. G8S; Higgins v. San Diego Sav. Bank, 129 Cal. 184, 61 Pac. 943; McDougal 
v. Downey, 45 Cal. 165,

� 7 406. Parties to be join�. Of the parties to the action those who: are 
united in· interest ri:iust be joined as plaintiffs or defendants; but if the ton
sent of ... aµy Ol\C who should �ave been joined as pJaintiff cannot be obtained, 
he may he made a defendant, the reason therefor being stated in the eom
phlfot ;' arhhrlteri the question is one of a common or· general interest of many 
persons, o� �vh�n the parties are very numerous and it may be impracticable to 
bring them all before the court, one or more may sue or defend for the benefit 
-0f the whole.· : fR. C. 1905, § 6818; C. Civ. P. 1877, § 83; R. C. 1899, § 5232.J 

Tenants in c;o,111man are not" united in interest" within this section. :Mather v. Dunn, 
11 S. D. 196, 76' N. W. 922, 74 Am. St. 'Rep. 788: · As to· making joint obligora defendants in action on contract. Clements v. Miller, 
13 N. D. 176, 100 N. W. 239. · · 

One who is director in corporation is not proper party plaintiff in action to set aside 
. transfer of stock alleged to have been made to officer of corporation as result of fraudu• 'Jent representations on part of said officer. Niven v. Peoples, 23 N. D. 202, 138 N. W. 
'73. 

Effect of creditors' bill for all similarly situated. 17 L.R.A. 348. 
Plaintiff'• control of suit brought for all similarly 1ituated. 48 L.R.A. 839. 
In proceedings to partition property of decedents. 41 Am. St. Rep. 142. 

§ 7407. When severally liable. Persons severally liable upon the same obli
gation or ... :,trument, including the parties to bills of exchange and promissory 
notes, whether the action is brought upon the instrument, or by a party thereto. 
to recover against other parties liable over to him, and persons liable severally, 
for the same debt or demand, although upon different obligations or instru
ments, may all, or one or more of them, be included in the same action at the 
option of the plaintiff. [R. C. 1905, § 6819; C. Civ. P. 1877, § 84; R. 0. 1895,. 
§ 5233.]

Original obligor and grantor may be joined aa defendants in action for debt. Senn v. 
Connelly, 23 S. D. 158, 120 N. W. 1097. 

Assignee of mortgage may make original mortgagee party to action to foreclose mort
gage. Alexander v. Ransom, 16 S. D. 302, 92 N. W. 418. 

As to making party defendant who will not join as plaintiff. Jerome v. Rust, 23 8. D. 
409, 122 N. W. 3H. 

Guarantor could only be sued in separate action prior to enactment of provision• of 
this section. Northern State llank v. Bellamy, 19 N. D. 509, 31 L.R.A.(N.S.) 149, 125 
�. W. 888. 

As to similar provision in Cal. Code Civ. Proc., I 383, see Thomae v. Anderson, 58 
Cal. 99. 

§ 7408. Action does not a.bate. No action shall abate by the death, mar
riage or other disability of a party, or by the transfer of any interest therein; 
if the cause of action survives or continues. In case of the death or other 
disability of a party, the court on motion at any time within one year there
after, or afterwards on a supplemental complaint, may allow the action to 
be continued by or against his representatives or successor in interest. In case 
of any other transfer of interest the action shall be continued in the name of 
the original party, or the court may allow the person to whom the transfer 
is made to be substituted in the action. After a verdict is rendered in any 
action for a wrong, such action shall not abate by the death of any party, but 
the case shall proceed thereafter in the same manner as in cases where the 
cause of action now survives by law. At any time after the death or other 
disability of the party plaintiff the court in which an action is pending upon 
notice to such persons as it may direct and upon application of any person 
aggrieved may, in its discretion, order that the. action be deemed abated, 
unless the same is continued by the proper parties within a time to be fixed by 
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the court. not lees than six months nor exceeding one y«;:ar from the granting 
of the order. [R. C. 1905. § 6820; C. Civ. P. 1877, § 85; R. C. 1899, § 5234.] 

A purchaser pendente lite has a right to intervene. Anheier v. Signor, 8 N. D. '199, 
'19 N. W. 983. 

Court without jurisdiction of administrator cannot substitute another party to actioa. 
McCormick Co. v. Snedigar, 3 8. D. 625, 54 N. W. 814. 

PJea cannot be taken in name of administrator fully diacharged. McCormick Co. v. 
Snedigar, 3 8. D. 302, 53 N. W. 83. 

Administrator may continue action commenced by former executor. Bunker v. Taylor, 
18 8. D. 433, 83 N. W. 555. 

Replevin may be continued after death by personal representatives. O'Neill v. Murry, 
I D. 107, 50 N. W. 619. 

Suit may be continued by real party in interest. Brettell v. Deffebacb, 6 8. D. 21, 60 
N. W. 167; Leighton v. Severson, 8 8. D. 350, 68 N. W. 938. 

As to abatement of action against liquor dealer on his death. State ex rel. Kelly v. 
Mc:M.aster, 13 N. D. 58, 99 N. W. 58. 

On right of purchaser of subject-matter of action pendente lite to prosecute appeal 
Sykes v. Beck, 12 N. D. 242, 96 N. W. 844. 

!Survival of infant's right to disaflirm contract. 43 L.R.A.(N.8.) 714. 
Survival of cause of action on liquor dealer's bond after death of llce11.1ee. -AT 

L.R.A.(N.S.) 183.
Does contractual obligation or provision in decree of divorce or separation for the

■upport of a child survive the death of the obligor. 48 L.:R.A. ( N .S.) 429.
As to similar provision in Cal. Code Civ. Proc., I 669, see Fox v. Hale & N. S. M. Co.,

108 Cal. 478, 41 Pac. 328; Estate of Page, 50 Cal. 40. Cal. Code Civ. Proc. f 385 -
Brooks v. Hager, 5 Cal. 281; Myers v. Mott, 29 Cal. 359, 89 Am. Dec. 49.

' ' 

§ 7409. Successor may revive judgment. Where judgment has heretofore
or shall hereafter be recovered for the possession of real property and the 
party recovering such judgment shall have died subsequent to the recovery 
thereof, 11is successor in interest in said real property, whether by grant, devise 
or inheritance, may revive said judgment and enforce the same by execution 
on motion within one year after said death, or afterwards on supplemental 
complaint. [R. C. 1905, § 6821; C. Civ. P. 1877, § 86; R. C. 1899, § 5235.] 

§ 7410. Nonresident intestate. When an intestate, not being an inhabitant
of the state, shall die out of the state, not leaving assets therein, and there 
is pending in the supreme court an appeal brought by such intestate from a 
judgment against him, the court in which such appeal is pending may order 
the judgment appealed from. affirmed with costs, unless the attorney for the 
intestate on said appeal procures such action to be revived within six months 
after notice to perfect such appeal by the substitution of a representative in 
said action. [R. C. 1905, § 6822; C. Civ. P. 1877, § 87; R. C. 1899, § 5236.] 

§ 7411. Death of one of several parties. In case of the death of one of
two or more plaintiffs or one of two or more defendants, if part only of the 
cause of action or part of some of two or more distinct causes of action sur
vives to or against the others, the action may proceed without bringing in 
the successor to the rights or liabilities of the deceased party; and the judg
ment will not affect him or his interest in the subject of the action; but when 
it appears proper so to do, the court may require or compel the successor, or 
a person who claims to be the successor, to be brought in as a party upon his 
own application or upon the application of a party to the action. [R. C. 1905, 
§ 6823; C. Civ. P. 1877, § 88; R. C. 1895, § 5237.J

Action may continue although two of several defendant■ die pendente lite. Ward T. 

Du Pree, 16 8. D. 500, 94 N. W. 397. 
§ 7412. Power of court. Interpleader. The court may determine any con

troversy between the parties before it, when it can be done without prejudice 
to the rights of others, or by saving their rights; but when a complete deter
mination of the controversy cannot be had without the presence of other 
parties, the court must cause them to be brought in. [R. C. 1905, § 6824 ; 
C. Civ. P. 1877, § 89; R. C. 1899, § 5238.l

Power of court to bring in proper parties. Kyes v. Wilcox, 13 8. D. 228, 83 N. W.
93; Sykes v. Bank, 2 S. D. 242. 49 N. W. 1058; Dalrymple v. Trust Co., 9 N. D. 306, 83
N. W. 245; N. W. Tel. Co. v. Ry. Co., 9 N. D. 339, 83 N. W. 215; Bolton v. Donavan,
9 N. D. 575, 84 N. W. 357.
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Court ma7 grant leave to intenene. Smith v. Gale, 14-l U. S. 509, 36 L.ed. 521, 12 
&. Ct. R. 67 4. 

Nonresident contractor ii not neceuary party to action by subcontractor to enforce 
mechanic'• lien. Burgi v. Rudgers, 20 S. D. 646, 108 N. W. 253. 

Mortgagee not neceuary party to action to quiet title thereto as between grantee of 
fee owner and holder of tax deed. Grigsby v. Wolven, 20 S. D. 623, 108 N. W. 250. 

Inapplicable to action by indonee of note against maker who wanta payee made party. 
Bankers' Nat. Bank v. Security Trust Co., 19 S. D. 418, 103 N. W. 654. 

Time within which application must be made for change of venue is thirty days pro
vided by code within which defendant may anawer. Irwin v. Taubman, 26 B. D. 450, 
118 N. W. 617. 

Do not authori.r.e the bringing in, by order of court, of additional parties after entry 
of judgment. St. Paul, M. & M. R. Co. v. Blakemore, 19 N. D. 134, 122 N. W. 333. 

A.a to similar provision in Cal. Code Civ. Proc., I 389, see De La Beckwith v. Superior 
Court, 146 Cal. 496, 80 Pac. 717. 

I 7'13. Intervention when. .AJ!y person may before the trial intervene in 
an action or proceeding, who has an interest in the matter in litigation in 
the success of either party, or an interest against both. AI! intervention 
takes place when a third person is permitted to become a party to an action 
or proceeding between other persons, either by joining the plaintiff in claim
ing what is sought by the complaint, or by uniting with the defendant in resist
ing the claims of the plaintiff, or by demanding anything adversely to both 
the plaintiff and the defendant, and is made by complaint, setting forth the 
grounds upon which the intervention rests, filed by leave of the court and 
served upon the parties to the action or proceeding who have not appeared 
and upon the attorneys of the parties who have appeared, who may answer 
or demur to it as if it was an original complaint. [R. C. 1905, § 6825 ; C. Civ. 
P. 1877, § 90 ;  R. C. 1899, § 5239. ]

Intereat of  party authorizing inte"ention must be direct and immediate. Yetzer v.
Young, 3 8. D. 263, 52 N. W. 1054 ; Dickson v. Dows, 11 N. D. 407, i2 N. W. 798 ; Judd
v. Patton, 13 8. D. 648, 84 N. W. 199 ; Bray v. Booker, 6 N. D. 526, 72 N. W. 933 ;
Braithwaite v. Aikin, 1 N. D. 475, 48 N. W. 361 ; Braithwaite v. Aikin, 3 N. D. 365, 58
N. W. 133 ; Sche.etzel v. City of Huron, 6 S. D. 134, 60 N. W. 741 .

Right to intervene can only be exercised by leave of court. Smith v. Gale, 144 U. B. 
509, 36 L.ed. 521, 12 S. Ct. R. 674 ; State v. Barnes, 5 N. D. 350, 65 N. W. 688 ; Gale v. 
Frazier, 4 D. 196, 30 N. W. 138. 

Payee in certillcate of deposit obtained from him by fraud may inte"ene in action · 
thereon. Dunn v. Bank, 1 1  S. D. 305, 77 N. W. 111 .  

Interested party may intervene, though amply protected in other waya. Taylor v. 
Bank, 9 S. D. 572, 70 N. W. 834. 

Assignee for creditors cannot inte"ene to defend purely personal action against hia 
assignor. McClurg v. State Bindery Co., 3 S. D. 362, 53 N. W. 428, 44 Am. St. Rep. 79'9. 

Federal courts may allow intervention without regard to citizenship. People's Bav. 
Bank v. Miles, 76 Fed. 252, 22 C. C. A. 152. 

Petition and order for leave to intervene after default judgment Ineffective. Hickox 
v. Eastman, 21 S. D. 591, 114 N. W. 706.

As to what interest will authorize person to intervene in action. Dickson v. Dowa, 
11 N. D. 407, 92 N. W. 798. 

Right to intenene in action to recover reward. Couch v. State, 14 N. D. 361, 103 
N. W. 9-12. 

It is not abuse of discretion to refuse leave to inte"ene in mandamus proceeding, 
after general demurrer has been interposed to answer in case and argued by counsel, 
even though decision has not been rendered therein. State ex reL Fargo v. Mitchell, 
24 N. D. 196, 139 N. W. 572. 

Interest which will entitle person to intervene in suit between other parties must be 
in very matter of litigation and of such • nature that intervener will gain or lose b7 
litigation. Re McClellan, 27 S. D. 109, 129 N. W. 1037, Ann. Cas. 1913C, 1029. 

On neceuity of serving complaint in intervention upon all parties. Phillipa v. Branch 
Kint Min. & Mill Co., 27 S. D. 350, 131 N. W. 308. 

Right of third persons who claim property to intervene in attachment action. 23 
LJR.A. ( N .S. ) 536. 

Inte"ention to question validity of attachment. 35 L.R.A. 772. 
Intenention by pretermitted heirs in administration. 37 L.R.A. ( N.S. ) 1147. 
Right of surety to intervene in action against principal, or principal in action against 

aurety. 68 L.R.A. 736. 
I 7414. Interpleader. A defendant against whom an action is pending 

upon a contract, or for specific, real or personal property, may, at any time 
before answer upon affidavit that a person not a party to the action and with• 
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out collusion with him makes against him a demand for the same debt or' prop
erty, upon due notice to such person and the adverse party, aJlply to the court 
for an order to substitute such person in his place and discharge him from 
liability tc either party on his depositing in court the amount of the deb\, or 
delivering the property or its value to such person as the court may direct, 
and the ('Ourt may in its discretion make the order. [R. C. 1905, § 6826 ; 
C. Civ. P. 1877, § 91 ; R. C. 1899, § 5240. ]

As to similar provision in Cal. Code Civ. Proc., § 386, see Kimball v. Richardeon· 
Kimball Co., 111 Cal. 386, 43 Pac. 1111 ; Fox v. Sutton, 127 Cal. 615, 5a Pao. 939. 

CHAPTER 6. 
OF THE PLACE OF TRIAL OF . CIVIL ACTIONS. 

§ 7415. Where subject matter ia. Actions for the following causes mnst be
tried in the county in which the subject of the action or some part thereof 
is situated, subject to the power of the court to change the place of · trial in 
the cases provided by statute : 

1. For the recovery of real property, or of an estate or ' uiterest therein, or
for the determination in any form of such right or interest, and for injuries 
to real property. 

2. For the partition of real property;
3. For the foreclosure of a mortgage of real property.
4. For the recovery of personal property distrained f o:r any �a use.
5. All actions brought on a policy 'ofinsurance to recover for' loss or damage

to the property insured shall be tried in the county or judicial subdivision 
where snch property is situated at the time of its loss or damage. [R. C. 
1903, § 6827 ; C. Civ. P. 18i7, § 92 ; 1887, ch .  23, § 1 ;  R. C. l 899, § 5241.] 

Actions in circu it courts commenced anywhere in atate. Benedict v. Jobru;on, 4 S. D. 
38i, 57 N. W. 66. 

Act ion to foreclose real !'state mortgage commenced in other county. . Territory v • 
District Court, 5 D. 275, 38 N. W. 439. Action to foreclose mortµn1,:c on real property must upon proper demand be tried iD 
county in wh ich land is si tunte. V iets v. Silver, 1 g  N. D. 445 , 126 N. W. 239. 

I.and covered by mortga)tc fixes neceasary situs of euit to foreclose. Cosgrave v. 
Mc.·h•ay, 24 N. D. 343, 139 N. W. 693. 

Al'tion on policy insuring against accident to human beings is not within this section. 
Mullen v. Northern .Acci. Ins. Co., 26 S. D. 402, 128 N. W. 483. 

Venue, actions for injuries to land in one county caused by acts committed in another, 
where to be brought. 49 Am. Dec. 476. . . Jurisdiction of action at law for damages for breach of contract or for tort concerning
real property in another state or country. 26 L.R.A. ( N .S. ) 928. . · 

Right to maintain action for conversion of timber, crops, buildings, � taken from 
land in another state or country. 34 L.R.A. ( N .S. ) 994. 

Aa to similar provision in Cal. Code Civ. Proc., I 392, see Santa Roea v. Fountain 
W. Co., 138 Cal. 579, 71 Pac. 1123.

§ 7416. Where the cause arose. Actions for the following causes must- be
tried in the county where the cause or some part thereof arose, subject to the 
like power of the court to change the place of trial : 

1. For the recovery of a penalty or forfeiture imposed by statute efcept
that when it is imposed for an offense committed on a lake or river or other 
stream of water situated in two or more counties, the action may be brought 
in any county bordering on such lake, river or stream, and opposite to the 
place whP.re the offense was committed . 
. 2 .  Against a public officer, or person specially appointed to execute his 
duties. for an act done by him by virtue of his office, or against a person who 
by his command or his aid shall do anything touch ing the duties of such officer. 
[R. C. 1905, § 6828 ; C. Civ. P. 1877, § 93 ; R. C. 1899, § 5242 . J  

As to similar provision in Ca l .  Code Civ. Proc., l 393 ,  s<•e �tc:\lillan v .  Richards, 
9 Cal. 365, 70 Am. Dec. 655 ; Santa Rosa , .. Fountain W. Co., 138 Cal. 579, 71 Pac. 1123. 
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: § 7417. Where any party resides. In all other cases, subject to the power 
of the court to change the place of trial as provided by statute, the action shall 
be tried in the county in which the defendant or some of the defendants reside 
at the time of the commencement of the action ; provided, if such county is 
attached to another county for judicial purposes, the action shall be tried in 
the latter county ; and if none of the defendants shall reside in the state, the 
action may be commenced in any county which the plaintiff shall designate in 
the summons. [R. C. 1905, § 6829 ; C. Civ. P. 1877, § 94 ; 1881, ch. 35, § 1 ;  R. 0. 
'1895, § 5243. J 

. Maker entitled to change place of trial to his county in action on note where payee 
mdorsed eame without consideration. George v. Kotan, 18 S. D. 437-, 101 N. W. 3 1 .  

lfakes no  diatinction between defendants who are natural persona and corporations, 
ao far a11 it regulates place of trial. Ivanuach v. Great Northern R. Co., 26 S. D. 158, 
128 N. W. 333. 

Venue of action against domestic corporation ia place where its governing power is 
· •xerciaed and controlled by ita board of director,. :Mullen v. Northern .Acci .  Ina. Co.,
26 S. D. 402, 128 N.  W. 483.
· .Aetion to recover money only brought against nonreaident may be tried in any county.

Vieta v. Silver, 19 N. D. 445, 126 N. W. 239.  :Ae to .similar provision in Cal. Code Civ. Proc., I 3!15, see Smith v. Smith, 88 Cal .
672, 26 Pac. 356 ;  Buck v. Eureka, 97 Cal . 136, 3 1  Pac. 846.

 § 1ill8. Defendant must ask change. If the county designated for that
purpos� in the complaint is not the proper county, the action may, notwith
ata,nding, be tried therein, unless the defendant before the time for answering
.�pi.re� demands in writing that the trial be had in the proper county and the
p1ace of trial be thereupon changed by consent of, the parties, or by order of
the court as provided in this section. The court may change the place of trial
in the following cases :1 1 1: When the county designated for that purpose in the complaint is not the 
proper eounty. 
·" 2. When there is reason to believe that an impartial trial cannot be had
therein.

3. When the convenience of witnesses and the ends of justice would be
promoted by the change. [R. C. 1905, § 6830 ; C. Civ. P. 1877, § 95 ; R. C. 1899, 
§ 5244.l

Order ,rranting change of venue is appeal1tble as affecting merits of action. Robertson 
Lumber Co. v. Jones. 13 N. D. 112 ,  99 N. W. 1082.  

Demand for change of venue Rhould be made before expiration of time to answer. 
Searles v. Lawrence, 8 S. D. 11, 65 N. W. 34. 

Right to change absolute on proper 1howing. Smail v, Gilruth, 8 S. D. 287, 66 N. W. 
462. 

Change of place of trial for eonvenience of witnea1e1 discretionary. Fletlcher v. 
Church, 11 S. D. 537, 78 N. W. 947. 

Right of defendant to have place of trial changed to proper county is absolute. 
lvanusch v. Great Northern R. Co., 26 S. D. 158 ,  128 N. W. 333. 

Time with in which application must be made is thirty days provided by ·code within 
which defendant may answer. Irwin v. Taubman, 26 8. D. 450, 128 N. W. 617. 

Chanie of venue. 74 Am. Dec. 241. 
Petition for change of venue as  a eonteml't· 9 L.R.A. 566. 
Prohibition against court proceeding with case in

.
• which it erroneously denied a

ehauge of venue. 2 L.R.A. (N.S. ) 395. 
· Mand1tmus to prevent change of, from court having exclusive jurisdiction. I
L.R.A. ( N .S. } 668.

Uae of superintending control over inferior tribunal to compel change of venue. 10
L.R.A. ( N.S . )  951.

.Motion to change venue, aa extending time to plead, 47 L!R.A. ( N.S. ) 857.
As to similar provision in Cal. Code Civ. Proc., § 396, eee Estrada v. Orena, 54 Cal.

407 ; Byrne v. Byrne, 57 Cal. 348 ; Cook v. Pendergast, 61 Cal. 72 ; RPmington S. M. Co. 
v. Cole, 62 Cal. 31 1 ;  Nicholl v. Nicholl, 66 Cal. 36, 4 Pac. 882 ; Howel l v. Stete!cldt
FurnRce Co., 69 Cal. 1 53, 1 0  Pac. 390 ; Ah Fong v. Stern l's, 79 Cnl. 30._ 21 P1t<'. 381 ; 
Powell v. Sutro, 80 Cal. 559,  22 Pac. 308 ; Fresno Nat. Rank v. SupPr ior Court, 83 
Cal. 491, 24  Pac. 157 ; Palmer v. Barclay, !12 Cal. 199 ,  28 Pac.  226 ; Bul'k v. EurPka, 97 
Cal . 135, 31 Pac. 845 ; Bagley v. Cohen , 121 Cal. 604, 53 Pac. 1 117 ; Hc>rd ". Tuohy. 1 3 3  
Cal. 55, 6 5  Pac. 139 ; Quint v .  Dimond, 1 3 5  Cal. 572, 6 7  Pac. 1034 ; Fletcher v .  lllaginnis ,  
136 Cal. 362, 68 Pac. 1015 ; Wood, Curt is  & Co. v. Herman Min . Co. , 139 Cnl .  7 1 3 .  76 
Pac. 588 ; Sutter County v. Sargent, 1 Whiting, Cal . App. Dec. 485 ; in Cal . Code Civ.
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Proc., I 397, aee Cook v. Pendergast, 61 Cal . 72 ; In re Jones, 103 Cal. 397, 37 Pac. 385 ; 
Duffy v. Duffy, 10-l Cal . 602, 38 Pac. 443 ; Herd v. Tuohy, 133 Cal. 55, 65 Pac. 13>1 ;  
McFarland v. Martin, 144 Cal. 771, 7 8  Pac. 239 ; Grewell v. Walden, 2 3  Cal. 165 ; People 
ex rel. Burdell v. Almy, 46 Cal. 246. 

§ 7419. Tra.nsfer of papers. When the place of trial is changed all other
proceedings shall be had in the county to which the place of trial is changed, 
unless otherwise provided by the consent of the parties in writing duly filed ; 
and the papers shall be filed or transferred accordingly. [R. C. 1905, § 6831 ; 
C. Civ. P. 1877

! 
§ 95 ; R. C. 1895, & 5245.]

As to simi ar provision in Cal. tode Civ. Proc., § 399, aee Mansfield v.  O'Keefe, 133 
Cal. 362, 65 Pac. 825. 

CHAPTER 7. 

MANNER OF COMMENCING CIVIL ACTIONS. 

§ 7420. Action, how commenced. Civil actions in the courts of this state
shall be commenced by the service of a summons. [R. C. 1905, § 6832 ; C. Civ. 
P. 1877, § 96 ; R. C. 1899, § 5246. ]

Action commenced by service of summons. Reedy v .  Howard, 11 B.  D. 160, 78  N.  W. 
304 ; Woodward v. Stark, 4 S. D. 588, 57 N. W. 496. 

Action cannot be commenced by stipulation. Ramsdell v. Duxberry, 14 S. D. 881, 
85 N. W. 221. 

Proof of senice of summons. Brettell v. Deft'ebacb, 6 S.  D. 21, 60 N. W. 187. 
Service on corporation must be upon proper officer. Mars v. Min. Co., 7 S. D. 80$, 

85 N. W. 19. 
Amendment of sherilf's return after judgment. Milla v. Howland, 2 N. D. 30, a

N. W. 413.  
Insertion of name without service does not make person party to action. Bunker v. 

Tavlor, 10 S. D. 526, 74 N. W. 450. 
Voluntary appearance without service of summons. Ayers & Co. v, Sundback, 6 B. D. 

31, 58 N. W. 4. 
Time when action ie commenced. Smith v. Nicholson, 5 N. D. 426, 87 N. W. 298. 
Attorney's clerk cannot accept service in action against attorney. Lower v. WillOll, 

9 B. D. 252, 68 N. W. 545, 62 Am. St. Rep. 865. 
Circuit court bas jurisdiction of cause transferred to it by stipulation between parties. 

Ramsdell v. Duxberry, 17 S. D. 3 1 1, 96 N. W. 132. 
Ae to similar provision in Cal. Code Civ. Proc., § 405, see Anderson v. Mayers, 50 Cal. 

525 ; Linden G. M. Co. v. Sheplar, 53 Ca1. 245 ; Jeffers v. Cook, 58 Cal. 147 ; Ex parte 
Cohen, 6 Cal. 318 ; Green v. Jackson W. Co., 10 Cal. 374 ; Flandreau v. White, 18 Cal. 
639 ; Sharp v. Maguire, 19 Cal. 577 ; Hayes v.  Shattuck, 21  Cal. 51 ; Pimental v. San 
Francisco, 21 Cal. 351 ; Dupuy v. Shear, 29 Cal. 238 ; Allen v. Marshall, 34 Cal . 165 ; 
Mahlstadt v. Blane, 34 Cal. 571 ; Adame v. Patterson, 35 Cal. 122 ; Dyer v. North, 44 
Cal. 157. 

§ 742-1. Requisites of summons. The summons must contain the title of the
action, �pecifying the court in which the action is brought, the names of the 
parties to the action and the name of the county in which the plaintiff desires 
the trial, and shall be subscribed by the plaintiff or his attorney, who must 
add to his signature his address, specifying a place within the state where there 
ia a post office. [R. C. 1905, § 6833 ; C. Civ. P. 1877, § 97 ; R. C. 1895, § 5247.] 

Irregularity in summons may be waived, how. Nashua Savings Bank v. Lovejoy, 
1 N. D. 2 1 1, 46 N. W. 411 .  

Amendment of summons, how made. Gane v. Beasle_y, 4 N. D. 140, 6'9 N. W. 714, 
Elfeet of summons or notice to person by wrong initial. 15 L.R.A. ( N .S. ) 129 ; 42 

L.R.A. ( N.S. ) 151.
Elfect of erroneously describing defendant as a corporation instead of as individual

or partnership, or vice versa. 40 L.R.A. ( N .S. ) 567. 
As to similar provision in Cal . Code C iv. Proc., f 407, eee People v. Greene, 112 Cal. 

577 ; Keybere v. MeComber, 67 Cal . 395, 7 Pac. 838 ; Cowell v. Stuart, 69 Cal. 525, 11 
Pac. 57 ; Sears v. Starbird, 78 Cal . 225, 20 Pac. 547 ; Bewick v. Muir, 83 Cal. 368, 23 
Pac. 389 ; Clark v. Palmer, 90 Cal . 504, 27 Pae. 375 ; Kreiss v. Hotaling, 99 Cal. 383. 
33 Pae. 1125 ; People v. Dodge, 104 Cal. 487, 38 Pac. 203 ; Stanquist v. Hebbard, 122 
Cal. 268, 54 Pac. 8 4 1 ; Gran�er v. Sherriff, 133 Cal. 4 16, 65 Pac. 873 ; People v. Wrin. 
143  Cal. 1 1 ,  iG Pac. G46 ; :--tute v. Wood lief, 2 Cal. 241 ; Deidesheimer v. Brown, 8 Cal. 
33!1;  Porter v. Hermann,  8 Cal. 6 19 ; Logan v.  I l i l ll•gas1, 16 Cal . 200 ; Calderwood v. 
Brooks, 28 Cal .  1 5 1 ; Savingli & L. Soc. v . Thompson, 32 Cal. 347 ; Hancock v. Preuss. 
40 Cal. 572 ; Lyman v. Milton, 44 Cal. 630. 
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§ 7422. Form of IUDlJllODS, The summons exclusive of the title of the
action and the subscription must be substantially in the following form, the 
blanks being properly filled : 
The state of North Dakota to the above named defendant : 

You arc hereby summoned to answer the complaint in this action and to 
serve a copy of· your answer upon the subscriber within thirty days after the 
service of this summons upon you, exclusive of the day of service ; and in case 
of your failure to appear or answer judgment will be taken against you by 
default for the relief demanded in the complaint. 

Dated . . . .  . .  . . . . . . . . . . . . . .  [R. C. 1905. § 6834 ; R. C. 1895, § 5248.] 
Summons making erroneous statement of fact will be set aside on motion. St. 

Paul Harvester Co. v. Forbreg, 2 S. D. 357, 50 N. W. 628 ; Berry v. Bingaman, 1 8. D. 
525, 47 N. W. 825. 

Necessity of action being one on contract. Bradley v. Mueller, 22 S. D. 534, 118 
N. W. 1035. 

Effect of writ or procesa issued without seal of court. 20 L.R.A. 424. 
§ 7423. Contents of summons. A copy of the complaint need not be served

with the summons. In such case the summons must state that the complaint 
is, or will be, filed with the clerk of the district court in the county in which 
action is commenced, and if the defendant within thirty days thereafter causes 
notice of appearance to be given and in person, or by attorney, demands in 
writing a copy of the complaint, specifying a place within the state where it 
may be served, a copy thereof must, within thirty days thereafter, be served 
accordi.r;i.gly, and after such service the defendant has thirty days to answer, 
but only one copy need be served on the same attorney. Where the summons 
states that the complaint is or will be filed with the clerk of court and the 
same is n'>t so filed within thirty days after the date of such summons, the 
action will be deemed discontinued. [R. C. 1905, § 6835 ; C. Civ. P. 1877, § 99 ; 
R. C. 1899, § 5249 ; 1903, ch. 3. ]

Summons by mail is  aerved when tummona is  mailed. Clyde v.  Johnson, , N.  D.  
92 ,  58  N.  W.  512. 

Demand of copy of complaint may be waived. Whittaker v. Warren, 14 S. D. 611, 
86 N. W. 638. 

Notice of appearance and demand for service of copy of complaint, aerved within 
tixty days from '1rst publication of summons, must be complied with by service of 
copy of complaint. Murphy v. Missouri &. K. Land &. L. Co., 22 N. D. 336, 133 N. W. 913. 

§ 7424. ·Notice of no personal claim. In the case of a defendant against
whom no personal claim is made the plaintiff may deliver to such defendant 
with the summons a notice subscribed by the plaintiff or his attorney, setting 
forth the general object of the action, a brief description of the property 
affected by it, if it affects specific, real or personal property, and · that no 
personal claim is made against such defendant, in which case no copy of the 
complaint need be served on su<!h defendant, unless within the time for an
swering he shall in writing demand the same. If a defendant on whom 
such notice is served unreasonably defends the action, he shall pay costs to 
the plaintiff. [R. C. 1905, § 6836 ; C. Civ. P. 1877, § 100 ; R. C. 1899, § 5250.] 

§ 7425. Lis pendens, effect of. In an action affecting the title to real
property the plaintiff at the time of filing the complaint or at any time after
wards, or the defendant, when he sets up an affirmative cause of action in his 
answer and demands substantive relief, at the time of filing his answer or at 
any time afterwards, if the same is intended to affect real property, may :file 
for record with the register of deeds of each county in which the real prop• 
erty is situated a notice of the pendency of the action, containing the name� 
of the parties, the object of the action and the description of the real propertJ 
in that county affected thereby ; from the time of filing only shall the pendenc;,, 
of the action be constructive notice to a purchaser or incumbrancer of the 
property affected thereby ; but if the action is for a foreclosure of a mortgage 
or the enforcement of a mechanic 's or miner 's lien, no such notice need be 
filed ; and every person·, whose conveyance or incumbrance, is subsequently 
executed or subsequently recorded, shall be deemed a subsequent purchaser or 
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incumbrancer and shall be bound by all proceedings taken after the filing 
of such notice to the same extent as . if he was a party to the action. !<'or the 
purpose of this section an action shall be deemed to be pending from the time 
of filing such notice; provided, however, that such notice shall be of no avail 
unless it shall be followed by the first publication of the summons, or by the 
personal service thereof on a defendant, within sixty days after such filing. 
And the court in which the action was commenced may, at any time on 
application of any person aggrieved and on good cause shown and on such 
notice as shall be directed or approved by the court, order the notice author
ized by this section to be caucelled of record in whole or in part by the 
register of deeds of any county in whose office the same may have been filed 
or recorded, and such cancellation shall be made by an indorsement to that 
effect on the margin of the record which shall refer to the order. Such can
cellation may in like manner be made by the register of deeds upon a written 
request. di recting such cancellation, signed by the party or the attorney of the 
party who caused such notice to be filed. [R. C. 1905, § 6837; C. Civ. P. 1877, 
§ 101 ; 1885, ch. 117, § 1 ;  1887. ch. 22, § 1 ;  R. C. 1895, § 5251.]

Lis pendens must contain names of proper parties. Buxton v. Sargent, '7 N. · D. 503, 
'75 N.  \\'. 811 .  

Lis pc•ndt•n!! will not prolong judgment lien. Ruth v. Wells, 13  S. D. 482, 83 N. W. 
668, 79 Am. St. Rep. 902. 

Lis prndens a constructive notice. McCarthy v. Speed, 12 S. D. 7, 80 N. W. 135, 50 
L.R.A. 1 90.

Lien of prior unrecorded mortgage or deed superior to attachment with !is pencfons .
Kohn v .  T.nphnm, 13  S. D. 78, 82 N. W. 408 ; Bateman v. Backus, 4 D. 433, 34 N. W. 
60 ; Roblin v. Palmer, 9 S. D. 36, 67 N. W. 949 ; Hale v. Grisby, 12 S. D. 198, 80 N. W. 
199. 

P_urchaser of reRlty in l it if!ation acquires good title i f  no lis pen.dens has been flied.
Smith v. Gale, 14-1 U. S. 509, 36 L.ed. 521, 12 S. Ct. R. 671. 

G rnnfre of property is entit led thereto as ap:ainst snhseriuent judgment in act ion to 
quiet title ap-n inst gmntor where no lis pendens wa.s filed. G ilman v. Carpenter, 22 
S. D. 123, 1 1 5  N. W. 659.

Rc·<"ording of notice of pcnrlrney of action to foreclose mortgage is not require<l .
RhomL"r� v .  Bendf'r. 28 S. D. GOU .  1 34  �- W. 805. 

The lnw of l i fl  p<'ndt>ns. 14 Am. D<>c. 774 ; 39 Am. Rep. 487 ; 56 Am. St. Rep. 853.  
Ru i t  i"or �pecific performance of contract i n  relation to res.I property as lie pendcns. 

36 L .R .:\ . ( X.S. ) 552. 
Beginning of !is pendens a.a to rights asserted by defendant as basis ol. affirmativt• 

rel ief. 8 L.R.A. ( �.S . ) 464. 
}'i l ing of !is pen<lcns as notice of as�if!"ment. 66 L.R.4. 771. 
F.fTcct of fil ing of l is pendens on marketabil ity of title. 38 L.R.A. ( N.S. ) 29. 
Protection to one purchasing after decree and before any steps have been taken 

to review the same. 10 L.R.A . ( N.S. ) 443. 
R ights of one acquiring interest in property from party to suit pending proceedings 

ln appellate court. 27 L.R.A. ( N.S. ) 735.  
As to simi lar provi sion in  Cal .  Code Civ.  Proc., § 409, B<.>e Jeffers v.  Cook, 58 Cal. 

147 ; Roach v. Riverside W. Co .• 74 Cal. 263, 15 Pac. 776 ; Ra.nda.11 v. Duff, 79 Cal. 
1 1 5, 3 L.R.A. 754, 19 Pac. 532, 21 Pa.c. 610 ; Brock v. Pearson, 87 Cal. 581, 25 
Pac. 963 ; Warnock v. Harlow, 96 Cal .  298, 31  Am. St. Rep. 209,  31 Pac. 166 : 
llfoKamara v. Oakland D. & L. Assoc., 1 32 Ca.I. 247, 64 Pac. 277 ; Page v. Chase Co., 145 
Cal .  578. 79 Pac. 278 ; Richardson �- White, 18 Cal . 102 ; Fogarty v. Sparks. 22 Cal. 
142 ; �ampson v. Oh leyer, 22 Cal. 200 ; Curran v. Shattuck, 24 Ca.I. 427 ; Watson v. 
Dowlin�, 26 Cal. 124 ; Long v. Keville, 29 Co.I. 131 ; Sharp v. Lumley, 34 Cal. 611 : 
Corwin v. Densley. 43 Cal. 253 ; Reeve v. Kennedy, 43 Cal. 643 ; Partridge v. Shepard. 
71 Cal. 470, 12 Pac. 480.

§ 7426. Summons, how served. The summons shall be served by deliver
ing a copy thereaf as follows : 

1. If the defendant is a minor under the age of fourteen years, to such
minor personally and also to his fat.her, mother or guardian; or if there is none 
within the state. then to any person having the care and control of such 
minor, or with whom he  shall residr. or in whose service he shall be employed. 

2. If the defendant is a person judicially declared to be of unsound mind
or focapable of conduct ing h is own affairs in consequence of habitual drunken -
11es!; or  any othe-r cause and for whom a guardian has been appointed, to such 
guardian and to tl 1r d (, frndant personally. 
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3. If the defendant is a public corporation within this state, to the mayor
or any of the aldermen of any city ; to any of the commissioners of a county ; 
to the president or any of the trustees of any incorporated town or village ; 
to any of the supervisors of a civil township ; to any of the members of a school 
district board. If the defendant is the state, to the governor or attorney
general. 

4. If the defendant is a domestic corporation organized under the laws
of the territory of Dakota, or of this state, to the president, or other head of 
the corporation, secretary, cashier. treasurer, a director or managing or author
iz�d agent thereof, and such service may be made within or without this state.  
In case the sheriff shall return the summons with his certificate that no such 
officer, director or agent can conveniently be found in his county, servic<' 
may be made by leaving a copy of the summons at any office of such corpora• 
tion within this state, with the person in charge of such office. 

5. If the defendant is a foreign corporation, joint stock company or asso
ciation, to the secretary of state, unless the defendant is an insurance com
pany, in which case, to the commissioner of insurance, or to the president, 
secretary, cashier, treasurer, a director or managing agent thereof, if within 
the state, doing business for the defendant. 

6. In all cases when a foreign corporation, joint stock company or associa
tion shall not have appointed either the secretary of state or commissioner 
of insurance, as the case may be, as its lawful attorney upon whom service of 
process may be made, and such foreign corporation, joint stock company or 
c1.ssociatiou cannot be personally served with such process according to the · 
provisions of subdivision 5 of this section, it shall be lawful to serve such 
process on any person who 'shall be found within this state acting as the agent 
of, or doing business for, such corporation, joint stock company or association. 
But the service provided for in this subdivision can be made upon a foroign 
corporation, joint stock company or association only when it has property 
within th� state or the cause of action arose therein. 

7. In all other cases, to the defendant personally ; and if the defendant can
not conveniently be found, by leaving a copy thereof at his dwelling house 
in the presence of one or more of the members of his family over the age of 
fourteen years ; or if the defendant resides in the family of another, with one 
of the members of the family in which he resides over the age of fourteen 
years. 

Service made in any of the modes provided in this section shall be taken and 
held to be personal service ; and all writs, process or orders issued by any of 
the courts of this state or by the judges thereof in any action or proceeding 
shall be served in the manner and upon the persons or officers mentioned in 
this secth,n and none other, except in cases when service of papers can be made 
upon an attorney after his appearance as provided by this code. [R. C. 1905. 
§ 6838 ; C. Civ. P. 1877, § 102 ; 1881, ch. 37, § 1 ;  1897, ch. 74 ; R. C. 1899, § 5252.]

Service on husband by leaving copy with wife only at husband's domicile. Phelps "·
McCollam. 10 N .  D. 536. 88 :?\. W. 202 ; Massillon Engine & Thresher Co. v. Hubbard, 11 
S. D. 325, 77 N. W. 588.

Attorney in fact of corporation not a managing agent. Mara "· Mining Company, 'I
S. D. 605, 65 N. W. 19.

S<'rvice upon managing agent of foreign corporation. Foster v. Lumber Company, 5 
S. D. 57, 58 N. W. 9, 49 Am. St. Rep. 859. 23 L.R.A. 490.

i::cn.-i<>e cannot be made on attorn<':V b;v leaving summons with clerk. Lower "· Wilson,
9 S. D. 252, 68 N. W. 545, 62 Am. St. Rep. 865.  

InapplirRhle to sen-ice without thl• state. First Nat. Bank v. Holmes, 12 N. D. 38, 
94 N. W. 764. 

Service of summons within the state upon a managing agent is BUfficlent. A 
station Rl!ent authori ,:ed to sell and collect passenger tickets and to r<>Ceive and 
deliver freight and col lect for freight shipments is a managing agent hereunder. Brown 
v. C. )f. & St. P. Rv. Co., 12 X. D. 6 1 ,  95 �- W. 153.

Personal 11ervicc of notice required to be made in tax proceedings is not compli<'d
with by scr\' icc hy regist<"T<'d mail. McKenzie v. Boynton, 19 N. D. 531,  125 N. W. 1059. 
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Embraces foreign as well as domestic corporation&. Christiem&on v. llendrie & B.
Mfg. & Supply Co., 26 S. D. 519, 128 N. W. 603.

Per&onal service had on treasurer of domestic corporation in, and who rc&idt.s in 
another state, gives sufficient notice of pendency of act ion. and confers jurisdiction 
over corporation. Straub v. Lyman Land &, Invest. Co., 30 S. D. 310, 46 L.R.A. ( N.S. ) 
941. 138 N. W. 957.

What constitute& " personal service " of papers. 16 L.R.A. 200.
Per&onal service of process out of state on nonresident. 50 L.R.A. 58!'i.
Necessity for service upon wife in action for wife's libel and slander. 30 L.R.A. 529.
Service of process on prisoner. 46 L.R.A. 706. 
Constructive or substituted service on resident in action in personam a& due process of · 

law. 35 L.R.A. ( N.S. ) 292. 
Character of inquiry as to whereabout& of party necessary to sustain constructive 

service of process. 37 L.R.A. (N.S. ) 206. 
Where may process be served under statute& providing for constructive service b7 

leaving it at one's usual place of abode, residence and the like. 21 L.R.A. ( N .S. ) 344. 
Acquiring jurisdiction over foreign corporation by service of process. 70 L.R.A. 532. 
Soliciting trade as doing business within the state BO as to authorize service against 

foreign corporation. 9 L.R.A. ( N.S. ) 1214 ; 23 L.R.A. ( N.S. ) 834. 
Service of procesa on state officer for foreign corporation. 23 L.R.A. 499. 
Service of process on insurance commissioner for foreign company. 23 L.R.A. 499. 
Revocation by foreign corporation of appointment of attorney or agent to receive 

service of process. 30 L.R.A. ( N.S. ) 678. 
What service of process upon foreign corporation l& safflcient to constitute due 

process of law. 50 L.R.A. 580. 
Service of process upon foreign corporation not doing business within the state, as 

basis of a juagment in per&onam. 8 L.R.A. ( N.S. ) 538. 
Who may be served with proceaa in BUit against a foreign corporation. 13 L.R.A. 

490. 
Ri,ht to serve proceea in an action against corporation upon nonresident officer 

who 1a within state as a party or witness. 24 L.R.A. ( N .S. ) 276. 
Who is managing agent of foreign corporation for purposes of service of proce11. 

4 L.R.A. ( N.S. ) 460. 
Validity of service upon nonresident officer of foreign corporation while in state 

in connection with transaction to which the action relate&. 43 L.R.A. ( N.S. ) 1015. 
As to similar provision in Cal. Code Civ. Proc., I 411, eee Brown v. Lawson, 51 Cal. 

615 ; Sacramento Sav. Bank v. Spencer, 53 Cal. 737 ; Southern Pac. R. Co. v. Superior 
Court, 59 Cal. 471 ; McCloskey v. Sweeney, 66 Cal. 53, 4 Pac. 943 ; Eureka L. & Y. C. Co. 
"· Superior Court, 66 Cal. 311 ,  5 Pac. 490 ; Justice v. Ott, 87 Cal. 530, 25 Pac. 691 ; 
Norton v. Atchison, T. & S. ·F. R. Co., 97 Cal. 388, 33 Am. St. Rep. 198, 30 Pac. 
585, 32 Pac. 452 ; In Matter of Hamilton, 120 Cal. 421, 52 Pac. 708 ; Elder v. Grunaky, 
127 Cal. 67, 59 Pac. 300 ; Booth v. Gamble-Robin&on C. Co., 139 Cal. 175.  72 Pac. 1108 ; 
Jameson v. Simonds Saw Co., 2 Cal. App. 582, 84 Pac. 289 ; Adams & Co. v. Town, 3 
Cal. 247 ; Aiken v. Quartz R. M. G. Min. Co., 6 Cal. 186 ; Gray v. Palmer, 9 Cal. 616 ; 
O'Brien v. Shaw's Flat &, T. C. Co. , 10 Cal. 343 ; Edmonson v. Mason, 16 Cal. 387 ; 
Kennedy v. Hibernia S. & L. Soc., 38 Cal. 151 ; Eel River N. Co. v. Struver, 41 Cal. 616. 

As to aimilar provision in N. Y. Code Civ. Proc., I 432, see Grant v. Cananea Con
&olidated Copper Co., 189 N. Y. 241, 82 N. E. 191 ; Palmer v. Chicago Evening Post Co., 
85 Hun, 403, 32 N. Y. Supp. 992 ; Coler v. Pittsburgh Bridge Co., 146 N. Y. 281, 40 
N. E. 779 ; Vitolo v. Bee Pub. Co., 66 App. Div. 582, 73 N. Y. Supp. 273. 

§ 74ZT. By whom summons served. The summons may be served by the 
sheriff of the county where the defendant may be found, or by any other 
person not a party to the action. The service shall be made and the summons 
returned with proof of the service to the person whose name is subscribed 
thereto with all reasonable diligence. The person subscribing the summons 
may, at his option by an indorsement on the summons, fix a time for the service 
thereof, and the service shall then be made accordingly ; provided, however, 
that whenever any summons or other process shall be served by any person 
other than a sheriff or his duly appointed deputy, no fees shall be allowed 
therefor, either for mileage in traveling or making such service, or for serving 
said summons or process. [R. C. 1905, § 6839 ; C. Civ. P. 1877, § 103 ; 1883, 
Sp. ch . 35, § 1 ;  1885, ch. 138, § 1 ;  R. C. 1 899, § 5253.] 

Summon& cannot be served by a minor. Gilson v. Kuenert, 15  S. D. 291,  89 N. W. 472. 
Must be served with reasonable diligence. Brettell v. Deff'ebach, 6 S. D. 21, 60 N. W. 

167. 
Service of summons by agent of plaintiff' valid. Plano Mfg. Co. 'V. Murph7, 16 8. D. 

380, 92 N. W. 1012 .  
As to simi lar  provision in Cal. Code Civ. Proc., I 410, see :Yaynard v. MacCrelli11h, 

57 Cnl. 355 : l'dl icr v. G i llespie, 67 Cal. 582, 8 Pac. 185 ; Ander&on v. Gotf, 72 Cal. 65, 
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1 Am. St. Rep. 34, 13 Pae. 73 ; Allison v. Thomas, 72 Cal. 562, 1 Am. St. Rep. 89, 14 
Pac. 309 ; Fraser v. Oakdale L. & W. Co., 73 Cal. 187, 14 Pac. 829 ; Reinhart v. Lugo, 
86 Cal. 395, 21 .Am. St. Rep. 52, 24 Pac. 1089 ; Williamson v. Cummings R. D. Co., 95 
Cal. 662, 30 Pac. 762 ; Hunter v. Bryant, 98 Cal. 247, 33 Pac. 51 ; People v. Dodge, tot 
Cal. 487, 38 Pac. 203 ; Alexander "· McDow, 108 Cal. 25, 41 Pac. 24 ; llibernia S. & L. 
Soc. v. Clarke, 110 Cal. 27, 42 Pac. 425 ; Egery v. Buchannan, 5 Cal. 53 ; :Sewhall v. 
Pruvost, 6 Cal. 85 ; Sutter v. Cox, 6 Cal. ,415 ; Dorente v. Sullivan, 7 Cal. 279 ; Alderson 
v. Bell, 9 Cal. 315 ; McMillan v. Reynolds, 11 Cal. 372 ; Curtis v. Herrick, 14 Cal. 117, 73
.Am. Dec. 632 ; Gavitt v. Doub, 23 Cal. 78 ; Calderwood v. Brooks, 28 Cal. 151 ; Dimick
"· Campbell, 31 Cal. 238 ; Hahn v. Kelly, 34 Cal. 391, 94 Am. Dec. 742 ; Drake "· 
Duvenick, 45 Cal. 455.

§ 7428. Service by publication. Oues and manner. Service of the sum
mons in an action may be made on any defendant by publication thereof upon 
filing a verified complaint therein with the clerk of the district court of the 
county in which the action is commenced, setting forth a cause of action in 
favor of the plaintiff and against the defendant, and also filing an affidavit 
stating the place of defendant 's residence, if known to the affiant, and if not 
known, stating that fact, and fu.rther stating : 

1. That the defendant is not a resident of this state ; or,
2. That the defendant is a foreign corporation, joint stock company or

association and has no agent or person in this state upon whom service may be 
made under the provisions of section 7426; or, 

3. That personal service cannot be made on such defendant within this
state to the best knowledge, information and belief of the person making such 
affidavit, and in cases arising under this subdivision the affidavit shall be 
accompanied by the return of the sheriff of the county in which the action 
is brought, stating that after diligent inquiry for the purpose of serving 
such summons he is unable to make personal service thereof upon such de
fendant. 

The affidavit shall also state or the complaint show : 
1. That the defendant has property within this state or debts owing to

him fr@'Ill residents thereof; or, 
2. That the defendant is a resident of this state and has departed therefrom

with intent to defraud his creditors, or to avoid the service of a summons, or 
keeps himself secreted therein with a like intent ; or, 

3. That the relief sought in the action consists wholly or partly in �x
cluding the defendant from any interest in or lien upon specific real or 
personal property within this state, or in enforcing, regulating, defining or 
limiting such interest or lien in favor of either party to the action ; or other
wise affecting the title to such property ; or, 

4. That the action is for divorce or for a decree annulling a marriage ; or,
5. That the defendant in any of the cases mentioned in the last preced

ing subdivisions 1, 2, 3 and 4 is unknown to the plaintiff. [R. C. 1905, § 6840 ; 
C. Civ. P. 1877, § 104 ; R. C. 1895, § 5254.]

A verified complaint is an affidavit. Woods v. Pollard, 14 8. D. 44, 84 N. W. 214. 
Right of defendant to answer at any time before judgment. Smith v. Nicholson, 5 

N. D. 426, 67 N. W. 296.
Sufficiency of affidavit for order· of publication. Beach v. Beach, 6 D. 371, 43 N. W.

701 ; Iowa State Sav. Bank v. Jacobson, 8 S. D. 292. 66 N. W. 453 ; Davis v. Cook, 9 
8. D. 319, 69 N. W. 18 ; Plummer "• Blair, 12 S. D. 23, 80 N. W. 139 ; Bothell v. Hoell•
warth, 10 8. D. 491, 74 N. W. 231 ; Woods v. Pollard, 14 S. D. 44, 84 N. W. 214 ; Cough
ran v. Markley, 15 S. D. 37, 87 N. W. 2 ;  Coughran v. Germain, 15 S. D. 77, 87 N. W. 527 ;
Yorke v. Yorke, 3 N. D. 343, 55 N. W. 1095 ; Hartzell v. Vigen, 6 N. D. 117, 69 N. W. 203,
85 L.R.A. 451, 66 Am. St. Rep. 579.

Complaint may be made a part of the affidavit. Coughran v. Markley, 15 8, D. 37, 
87 N. W. 2. 

First publication of summons cannot be on Sunday. McLaughlin v. Wheeler, 2 S. D. 
379, 50 N. W. 834. 
Publication for six suceeeaive weeks. Iowa State Sav. Bank v. Jacobaon, 8 8. D. 292, 

66 �- w. 453. 
Affidavit of malling copies to defendant. Davis v. Cook, 9 S. D. 319, 69 N. W. 18. 
Mail ing copy of 11ummons in ten days IUfflcient. Star 'I'. Mahan, 4 D. 213, 30 N. W. 

169. 
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Service dates from time of mailing copy. Clyde v. Johnson, 4 N. D. 92, 58 N. W. 512.
" Dwelling, " to be maintained to �revcnt service by .publication during absence from 

state. Peck Mfg. Co. v. G roves, 6 S. D. 504, 62 N. \\ .  109. 
As to sufficiency of attachment complaint. Hemmi v. Grover, 18 N. D. 578, 120 

N. W. 1>61. 
Failure to file affidavit and order for publication till time of taking j udgment is im

mater ial. Allen v. lt icl111rJso11, lli S. D. 390, \l2 !\. \V. 1075.  
Service by leav ing at dwell ing house of nonresident is not personal service. First 

Nat. Bank v. Holmes, 12 N. D.  38, 94 �- W. 764, 
Good cause to open default judgment is not shown where defendant had due notice of 

the suit and had apparently auauuoucd his rights. Keenan v. Daniclls, 18  S. D. 102, 99 
N. W. 853, • 

Order opening default judgment is not invalidated because court's decision was not 
made within statutory l imit. Garr, S. & Co. v. Collin, 1 5 N. D. 622, l l0  N. W. 81 .  

Order authori>: iug Hen-ice of summons by publication musi be bal!<ed upon allid1wii; 
containing allegations of existence of statutory grounds. V iets v. Silver, 19 N. D. 445, 
l:l6 �. W. 239. 

On sufficiency of affidavit upon which to procure order for service of summons by 
publication. State ex rel. Security Bank v. Buttz, 21  N. D. 540, 131  N. W. 241. 

On appeal from order vacating judgment, where record did not show when defemlant 
first acquired notice of j udgment, ruling of court would be presumed to be correct, 
in absence of showing to contrary. Wil l iams v. Highlands, 28 S. D. 497,  134 N. W. 58. 

Discrepancy in street number will avoid substituted service. Ryan v. Simpson, 28 
S. D. 157, 132 N. W. 691.

To render effective attempted service of summons by publication provisions of eectiou
must be strictly complied with. Roberts v. Enderlin Investment Co., 21 N. D. 594, 132 
N. w. 145.

" Due diligence " to find defendant can only be shown by affidavit, and return of
sheriff not sworn to is insufficient. Grigsby v. Wopschall, 25 S.  D. 56i, 37  L.R.A. ( N.S. ) 
206, 127 N. W. 605. 

Filing return of sheriff  thirteen clays after filing of affidavit specified in th i s  Bt•ct ion 
and after summons had been twice published is not sufficient compliance with section 
to confer jurisdiction. Rouerts v. Emlerlin  ln\'estment Co. ,  21 �- D. 594, 132 N .  W. 145.  

Character of inquiry as to whereabouts of party necessary to sustain constructive 
service of process. 37 L.R.A . ( N.S. ) 206. 

Omission of Christian name in publication of process. 11 L.R.A. ( N.S. ) 676 ; 28 
L.R.A. ( N.S. ) 436.

Use of initials instead of Christian name in publication of process. 28 L.R.A. ( N.S. )
436. 

Applicability of doctrine of idem sonans to substituted or constructive service of 
process. 30 L.R.A. ( N .S. ) 122. 

Validity of constructive service upon partnership in firm name. 29 L.R.A. (N.S. ) 
287. 

Service by publication on resident in action in personam as due proceu of law. ·35 
L.R.A. ( N .S. ) 294.

Right to probate will on service of notice by publication. 35  L.R.A. ( N.S. ) 1058.
Publication of process against married woman in her maiden name. 19 L.R.A. ( N.S. )

984, 
When action bnsed on service by publication deemed commenced for purpose of statut� 

of l imitations. 28 L.R.A. ( N .S. ) 702. 
Rel ief from judgments rendered on publication of process. 16 L.R.A. 361. 
Opening, setting aside and vacating decrees obtainl'd by publication. 19 L.R.A. 817.  
Effect of omisHion of statement that owner is unknown in affidavit for service by 

publication in proceedings in n•m, to enforce tax. 36 L.R.A. ( N.S. ) 1064. 
As  to similar provision in  Cal. Code Civ. Proc., § 412, see People v. Applegarth, 64 

Cal. 229, 30 Pac. 805 ; Yolo County v. Knight, 70 Cal. 431, 11 Pac. 662 ; Anderson v. 
Goff, 72 Cal. 65 ,  1 Am. St. Rep. 34, 13 Pac. 73 ; Ligare v. Cal i fornia S. R. Co., 76 Cal. 
6 10, 18 Pac. 777 ; Furnish v. :\lullan. 76 Cal. 646, 18 Pac. 854 ;  Perkins v. 'Wakeman, 
86 Cal. 580, 21 Am. St, Rep. 67, 25 Pac. 5 1 ; Dunlap v. Steere, 92 Cal. 344, 16 L.R.A. 
361, 27 Am. St. Rep. 143, 28  Pac. 563 ; Bradford v. :\lcAvoy, 99 Cal. 324, 33 Pac. 1091 ; 
Kahn v. :\latthai. 1 15  Cal. iiS!J, 47 Pac. 6!J8 ; Woodward v. Drown, 119 Cal. 283, 63 
Am. St. Rep. 108 ,  5 1 Pac. 5-12 ; Sun Die�o S. Rank v. Goodsel l .  137 Cal. 420, 70 Pac. 
2!l9 ; Rue v. Quinn, 1 3 7  Cal. 65 1 ,  66 Pac. 216, 70 Pac. 732 ; Columbia S. Co. v. Warner 
L. Co. , 138 Cal. 4-15, 71 Pac. -!US ; Parsons , .. Weis, 1 -14 Cal. 4 10, 77 Pac. 1007 ; Johnson
v. '.\l iner, 144 Cal .  7 8 j ,  78 Pac. 2 -1 0 ; (� r<'W<' l l  v. 1 1 < -n<l<'rson, 5 Cal. 465 ; Anderson v .
Park er, 6 Cal. l\l7 ; Ware v. Ilouinson, 9 Cal. 107 ; Gray v. Palmer, 9 Cal. 616 ; Swain
v. Chase, ) 2  Cal. 28:: ; l'copli, v. H uber, 20 Cal. 81 ; Braly v. Seaman, 30 Cal. 610 ;
Forbc� ,·. Hyde, 3 1  Cal. :1 -1 :1 : Hahn ,· . Kel ly ,  34 Cal. 391 ,  94 Am. Dec. 742 ; Quivey v .
Porter, 37  Cal .  4 5 8 ; :McCau ley ,· . Fulton, 44  Cal .  355 ; Cohn v. Kember, 47 Cal. 144.

§ 7429. Number of publications. Service of the summons by publication
may IJ e ma<le by publi�h iug  t l i P  same six times, once in each week for six suc-
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eessive weeks, in a newspaper published in the county in which the action 
is pending, if a newspaper is published in such county and if no newspaper 
is published in such county, then in a newspaper published· at the seat of 
government of this state. [R. C. 1905, § 6841 ; R. C. 1895. § 5255. ]  

§ 7430. Mailing summons and complaint. A copy of  the summons and
complaint must, within ten days after the first publication of the summons, 
be deposited in some post office in this state, postage prepaid, and directed to 
the defendant to be served, at his place of residence, unless the affidavit for 
publication states that the residence of the defendant is unknown. Such copy 
of summons and complaint may be so mailed by registered letter, in which case, 
the return registry receipt of the post office department shall be prima facie 
proof of its mailing and of its receipt by the defendant to whom it was mailed. 
{R. C. 1905, § 6842 ; R. C. 1895, § 5256 ; 1901, ch. 194. ] 

Summons must be mailed in ten days. Atlidavit made of ·mailing. Service dates 
from mailing of eopy. Oavis v. Cook, 9 S. D. 319, 69 N. W. 18 ; Clyde v. Johnson, 
4 N. D. 92, 58 N. W. 512 ; Star v. ::\lahan, 4 D. 213 , 30 N. W. 169. 

Mailing of copy of complaint in accordance with order of publication ia not 
compliance witb demand for copy of complaint incorporated in notice of appearance. 
Murphy v. l\fiBSOuri & K. Land & L. Co., 22 N. D. 336, 133 N. W. 913 . 

As to similar provision in Cal. Code Civ. Proc., § 413, see Anderson v. Goff, 72 
Cal. 65, 1 Am. St. Rep. 34, 13  Pac. 73 ; Ligare v. California S. R. Co., 76 Cal. 610, 
18 Pac. 777 ; Mudge v. Steinhart, 78 Cal. 34, 12 Am. St. Rep. 17, 20 Pac. 147 ; Perkins 
v. Wakeham, 86 Cal. 580, 21 Am. St. Rep. 67, 25 Pac. 5 1 ; La Fetra v. Gleason, 101
Cal. 246, 35  Pac. 765 ; Schart v. Schart, 116 Cal. 91, 47 Pac. 927 ; Foster v. Vehmeyer,
133 Cal. 459, 65 Pac. 974 ; People v. Xorris, 144 Cal. 422, 77 Pac. 998 ; Grewell v .
Henderson, 5 Cal. 465 ; Stearns v. Aguirre, 6 Cal. 176 ; Ware v .  Robinson, 9 Cal. 107 ;
Jordan v. Gibl in, 12 Cal. 100 ; Seaver v. Fitzgerald, 23 Cal. 85 ; Ricketson v. Richardson,
26 Cal. 149 ; Steinbach v. Leese, 27 Cal. 2u.:; ; Foru,·s v. Hyde, 31 Cal. 342 ; Savings & L.
S. v. Thompson, :12 Cal. 347 ; Hahn v. Kelly, 34 Cnl. 391, 94 Am. Dee. N2.

§ 7431. Personal service equivalent to publication. After the affidavit
for publication and the complaint in the action are filed, personal service of 
the summons and complaint upon the defendant out of the state shall be 
equivalent to and have the same force and effect as the publication and mailing 
provided for in this chapter. [R. C. 1905, § 6843 ; R. C. 1895, § 5257.]  

Summons and complaint mailed to defendant were taken from the post office by 
defendant's husband and delivered to her in a sealed envelope, held not personal 
service. Rhode Island Hosp. 'fr. Co. , •. Keeney, 1 N. D. 411 ,  48· N. W. 341. 

Summons and complaint left at dw<'lling outside state after order for service by 
publieation not equivalrnt to personal service. Sueh serviee applies onl:, within 
•tate. Bank v. Holmes, 12 N. D. 38 ,  94 N. W. 764.

§ 7432. Time when service must be made. The first publication of the sum
mons or personal service of the summons and complaint upon the defendant 
out of the state must be made within sixty days after the filing of the affidavit 
for publication ; if not so made, the action shall be deemed discontinued. [R. C. 
1905. § 6844 : R. C. 1895, § 5258. ]  

§ 7433. When service complete. Service by publication is complete upon
the expiration of thirty-six days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon the de
fendant out of the state. upon the expiration of fifteen days after the date of 
such service. [R. C. 1905, § 6845 ; R. C. 1895, § 5259. ]  

§ 7434. When defen::a.nt permitted to defend. The defendant upon whom
se.rvice by publication is made, or his representatives, on application and 
sufficient cause sho,vn at any time before judgment, must be allowed to defend 
the action ; and, except in an action for divorce, the defendant upon whom 
service hy publication is made, or his representatives, upou making it appear 
to the satisfaction of the court by affidavit, stating the facts, that he has a 
good and meritorious defense to the action, and that he had no notice or kp.owl
edgc of the pendency of the action so as to enable him to make application to 
defend before the entry of judgment therein, and upon filing an affidavit of 
merits, may, in like manner, be allowed to defend after judgment, or at any 
t ime within one year after notice or knowledge thereof, and ,vithin thre1· 
years after its entry, and on su<' h terms as may be just ; and if the defense 
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is successful, and the judgment, or any part thereof, has been collected or 
otherwise enforced, such restitution may thereupon be compelled as the court 
directs ; but the title to property sold under such judgment to a purchaser 
in good faith shall not be thereby affected. Any such defendant, who shall 
have received a copy of the summons and complaint in the action, mailed to 
him as provided in section 7430, or upon whom the Sll.lllmons and complaint 
shall have been personally served out of the state, as provided in section 
7431, shall be deemed to have had notice of the pendency of the action, and of 
the judgment entered therein. [R. C. 1905, § 6846 ; C. Civ. P. 1877, § 104 ; 
R. C. 1895, § 5260 ; 1901, ch. 67. ]

Ae to similar provision in Cal. Code Civ. Proc., I 473, see Dean v.  Superior Court, 
63 Cal. 473 ; Ketchem v. Superior Court, 65 Cal. 494, 4 Pac. 492 ; California B. 8. Co. 
v. Porter, 68 Cal. 369, 9 Pac. 313 ; Wiggin v. Superior Court, 68 CaL 398, 9 Pac. 646 ;
Wharton v. Harlan, 68 Cal . 422, 9 Pac. 727 ; Wolff v. Canadian Pac. R., 89 Cal. 332,
16 Pac. 825 ; Dougla88 v. Todd, 95 Cal. 655, 81 .Am. St. Rep. 247, 31 Pac. 623 ; People
v. Thomae, 101 Cal. 571, 36 Pac. 9 ;  People ex rel. Schwartz v. Temple, 103 Cal. 447,
87 Pac. 414, 416 ; Giddings v. The 76 L. & W. Co., 109 Cal. 116, 41 Pac. 788 ; Lee v.
Murphy, 119 Cal. 364, 51 Pac. 549, 955 ; Tuttle v. Scott, 119 Cal. 586, 51 Pac. 849 ;
Banta v. Siller, 121 Cal. 414. 53 Pac. 935 ; Bank of Woodland v. Heron, 122 Cal. 107,
64 Pac. 537 ; Tibbet v. Tom Sue, 122 Cal. 206, 54 Pac. 741 ; Fountain W. Co. v. Superior
Court, 139 Cal. 648, 73 Pac. 590 ; Burns v. Superior Court, 140 Cal. 1, 73 Pac. 6"97 ;
Grannis v. Superior Court, 143 Cal. 630, 77 Pac. 647 ; Smith v. Roberta, l Cal. App.
148, 81 Pac. 1026 ; Lewis v. Rigney, 21 Cal. 268 ; DeUprey v. DeUprey, 27 Cal. 329,
87 .Am. Dec. 81 ; Casement v. Ringgold, 28 Cal. 335 ; Hallock v. Jaudin, 34 Cal. 167.

§ 7435. Joint and several deb�rs. When the action is against two or more
defendants, and the summons is served on one or more, but not on all of them, 
the plaintiff may proceed as follows : 

1. If the action is against defendants jointly indebted upon contract,
he may proceed against the defendant served, unless the court otherwise 
directs ; and if he recovers judgment, it may be entered against all the defend
ants thus jointly indebted so far only as that it may be enforced against the 
joint property of all and the separate property of the defendants served, 
and if they are subject to arrest, against the persons of the defendants seryed ; 
or, 

2. If the action is against defendants severally liable, he may proceed
against the defendants served in the same manner as if they were the only 
defendants. 

3. If all the defendants have been served, judgment may be taken against
any or either of them severally, when the plaintiff would be entitled to judg
ment against such defendant or defendants, if the action had been against 
them or any of them alone. 

4. If the name of one or more partners shall for any cause have been
omitted in any action, in which judgment shall have passed against the de
fendants named in the summons, and such omission shall not have been pleaded 
in such action, the plaintiff in case the judgment therein shall remain unsatis
fied may by action recover of such partner separately upon proving his joint 
liability, notwithstanding he may not have been named in the original action ; 
but the plaintiff shall have satisfaction of only one judgment rendered for the 
Rame cause of action.. [R. C. 1905, § 6847 ; C. Civ. P. 1877, § 105 ; R. C. 1899. 
§ 5261 . ]

Principal and surety ; set-off by surety. Clark v .  SulJivan, 2 N.  D .  103, 49  N.  W.  416, 
13 L.R.A. 233. 

Action against partners. Braithwaite v. Power. 1 N. D. 455, 48 N. W. 354. 
Trial aa to one of several codefendants. Bla<'k Hills Bank v. Kellogg, 4 8. D. 312, 56 

N. W. 1071 ; Ross v. Wait. 4 S. D. 584, 57 N. W. 497. 
Action on official bond when sureties are liable in different amounts. Custer Count, v. 

Alhien . 7 S .  D. 482, 64 N. W. 533. 
SC'rvice of summons on pnrtn<'r as managing airent of mpposed corporation gives 

jurisd i<'tion to permit amendm<'nt of summons and complaint so a1 to show action 
is aga inst cop11rtn<'rsl1 ip .  Goldstein v. Pt•ter J<'ox Sons Co., 22 N. D. 636, 40 
L,R.A. (N.S. ) 566, 135 N. W. 1 80. 

Form of judgment under stat11t<> p<'rmittinir 11<-tion to proceed from service of lc11R 
than all the partners or joint debtors sued. 4:l L.R.A . ( :S.S. ) 540. 
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Aa to similar provision in Cal. Code Civ. Proc., I 414, see Kelly v. Bandini, 50 
Cal. 530 ; Davidson v. Knox, 67 Cal. 143, 7 Pac. 413 ; Wharton Y, Harlan, 68 Cal. 
421, 9 Pac. · 727 ; Roberts v. Donovan, 70 Cal. 108, 9 Pac. 180, 11 Pac. 599 ; Alpers 
Y, Schammel, 75 Cal. 590, 17 Pac. 708 ; }fcDonald v. Porsh, 136 Cal. 301, 68 Pac. 
817 ; Rowe v. Chandler, l Cal. 167 ; Ingraham v. Gildemeester, 2 Cal. 88 ; Treat Y, 
McCall, 10 Cal. 511 ;  Bowen v. May, 12 Cal. 349 ; Kelly v. Van Austin, 17 Cal. 564 ; 
Tay v. Hawley, 39 Cal. 93. 

§ 7436. Proof of service. Acceptance. Proof of the service of the sum
mons and of the complaint or notice, if any, accompanying the same, must be 
as follows : 

1. lf served by the sheriff or other officer, his certificate thereof ; or,
2. If by any other person, his affidavit thereof ; or,
3. In case of publication an affidavit made as provided in section 7913 of

this code and an affidavit of a deposit of a copy of the summons and com
plaint in the post office as required by law, if the same shall have been 
deposited ; or, 

4. The written admission of the defendant.
In cases of service otherwise than by publication the certificate, affidavit or

admission must state the time, place and manner of service. (R. C. 1905, 
§ 6848 ; C. Civ. P. 1877, § 107 ; 1885, ch. 125, § 1 ;  R. C. 1895, § 5262.]

Proof of service when original summons and return are lost. Brettell Y. Deffebach, 
6 S. D. 21 ,  60 N. W. 167. 

Acknowledgment of aervice need not state place of service. Stoddard Mfg. Co. 
v. Mattice, 10 8. D. 253, 72 N. W. 891.

As to similar provision in Cal. Code Civ. Proc., S 415, see Cardwell v. Sabichi, 59
Cal. 490 ; Anderson v. Goff, 72 Cal. 65, 1 Am. St. Rep. 34, 13 Pac. 73 ; In Matter of 
Newman, 75 Cal. 213, 7 Am. St. Rep. 146, 16  Pac. 887 ; Williamson v. Cummings 
R. D. Co., 95 Cal. 652, 30 Pac. 762 ; People v. Thomas, 101 Cal. 571, 36 Pac. 9 ;
Herman v. Santee, 103 Cal. 5 19, 42 Am. St. Rep. 145, 37 Pac. 509 ; Howard v. Mc
Chesney, 103 Cal. 536, 37 Pac. 523 ; Hibernia Sav. & L. Boe. v. Matthai, 116 Cal. 424,
48 Pac. 370 ; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 61 Pac. 542 ;
People v. Lee, 128 Cal. 330, 60 Pac. 854 ; Pool v. Simmons, 134 Cal. 621, 66 Pac.
872 ; Joyce v. Joyce, 5 Cal. 449 ; Alderson v. Bell, 9 Cal. 315 ; Gray v. Palmer, 9
Cal. 616 ; O'Brien v. Shaw's F. & T. C. Co., 10 Cal. 343 ; Montgomery v. Tutt, 1 1  Cal.
307 ; McMillan v. Reynolds, 11 Cal. 372 ; Calderwood v. Rrooks, 28 Cal. 15 1  ; Sharp
Y, Daugney, 33 Cal. 505 ; Quivey v. Porter, 37 Cal. 458 ; Drake v. Duvenick, 45 Cal. 455.

§ 14:fl. llemoval of pleadings, etc., from files. Any original pleading or
paper in any civil action or proceeding, which by law is required to be filed 
in the office of the clerk of the court in which such action or proceeding is 
pending, may upon the request of the party filing the same be removed from 
the files for the purpose of serving the same either within or without the 
state. [R. C. 1905, § 6849 ; R. C. 1895, § 5263.] 

§ 7438. Jurisdiction. Appeara.nce. From the time of the service of the
summons in a civil action, or the allowance of a provisional remedy, the court 
is deemed to have acquired jurisdiction and to have control of all the sub
sequent proceedings. A voluntary appearance of a defendant is equivalent 
to personal service of the summons upon him. [R. C. 1905, § 6850 ; C. Civ. P. 
1877, § 108 ; R. C. 1899, § 5264. ] 

No jurisdiction is conferred where appearance is by unauthorized attomey. Williams 
Y, Neath, 4 D. 360, 31 N. W. 630. 

Defendant appealing from justice court on questions of law and fact cannot deny 
jurisdiction of district court, although justice's court wu without jurisdiction. Lyons 
v. Miller, 2 N. D. 1, 48 N. W. 514.

Where a party not properly served with process appears In a case and asks to
have decree against him set aside on ground of no Jurisdiction of person and for 
fraud and deceit in obtaining decree and that the decree is not supported by the 
evidence, appearance is �neral and waives all defects in service of procesa. General 
appearance does not validate void decree. Yorke v. Yorke, 3 N. D. 343, 65 N. W. 1095. 

Appearance makes void process valid and gives jurisdiction from date of appearance. 
Simeneen v. S imensen, 13 N; D. 305, 100 N. W. 708. 

As to whether voluntary appearance without Issuance of sumJllons gives jurisdiction 
In South Dakota, eee Ayers v. Sundback, 5 8. D. 31, 68 N. W. 4 ; Ramsdell v. Duxberry, 
14 S. D. 222, 85 N. W. 221. 

Cir<'uit court hns jurisdiction of cause transferred to It by 1tipulation between partle1. 
Ramsdell v. Duxberry, 17 S. D. 311 ,  96 N. W. 132. 
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lippearance and request for trial gives jurisdiction of person of defendant. Riebol < I  
•• Hartzell, 23 N. D. 264, 136 :N. W. 2-17.

Defendant who bas voluntarily appeared generally is estopped to object to want of
jurisd iction over h is  person. Rogers v. Penobscot Min. Co., 28 . S. D. 72, 132 N. \\' .  
792 ,  Ann.  Cas. 1 9 14A, 1184. 

Quasi or condit ional jurisdiction over subject matter of action is  given by le!?' oi
warrant of attachment. Goldstein v. Peter Fox Sons Co., 22 N. D. 636, 40 L.R.A. ( N.S .  l 
566. 1 35  N. W. 1 80.

Wa ivPr of laC'k of or rlefects in service of process by special appearance on appeal
from justice's court. 34 L.R.A. (N.S. ) 66-l. 

As  to similar provision in Cal .  Code Civ. Proc .• § 416, see Sacramento Sav. Bank 
v. Spencer, 53 Cal .  737 ; Gbiradelli v. Greene, 56 Cal. 629 ; Desmond v. Superior Court.
59 Cal. 274 ; Southern Pac. R. Co. v. Superior Court, 59 Cal. 471 ; Tyrrell v. Baldwin . 
67 Cal. 1. 6 Pac. 867 ; Merced Co. v. Hicks, 67 Cal. 108, 7 Pac. 179 ; Anderson , . .
Goff, 72 Cal . 65, 1 • .\m. St. Rep. 34, 13 Pac. 73 ; Weeks v. Garibaldi S. G. M. Co., 73 
Cal. 599, 1 5  Pac. 302 ; In re ::-lcwman, 75 Cal. 213, 7 Am. St. Rep. 146, 16 Pac. 887 : 
Barn(':v v. ViJ!oureaux, 7;i Cal. 376, 1 7  Pac. 433 ; White v. Patton, 87 Cal. 151,  2,�
Pac. 270 ; Dunlap v. Steere. 92 Cal. 344, 16 L.R.A. 361, 27 Am. St. Rep. 143, 28 Pac. 
563 ; Blumberg v. Bi)'ch, 99 Cal. 416, 37 Am. St. Rep. 67, 34 Pac. 102 ; Herman v .  
Santee, 103  Ca l .  5 19, 42 Am.  St .  Rep. 145 ,  37 Pac. 509 ; Kahn v. )fatthai, 115  Cal. 
689, 47  Pac. 698 ; Hibern ia  S. & L. Soc. v.  )latthni, 116 Cal. 424, 48  Pae. 370 ; Hibernia 
S. & L. Soc. v. Lewis, 1 17  Cal. 577, 47 Pac. 602 . 49 Pac. 71-1 ; Christian v. Superior
Court, 1 2 2  Cal. 117,  54 Pac. 518 ; Security L. & T. Co. v. Boston & S. R. F. Co., 126 
Cal. 418 ,  58  Pac. 941, 59 Pac. 296 ; Thompson v. AlfoTd, 128 Cal. 227, 60 Pac. 686 ; 
Hibernia S. & L. Soc. v. Cochran, lU Cal. 653, 75 Pac. 31 5 ;  Parsons v. Weis, 144 
Cal . 4 10. 77 Pac. 1 007 ; Loring v. Illsley, 1 Cal . 24 ; Parsons v. Davis, 3 Cal. 421 ;
Pico , •. Runol , 6 Cal. 294 ;  Clary v. Hoagland, 6 Cal. 685 ; Whitwell v. Barbier, 7 Cal. 
54 : Dci , l rshP imer v. Drown, 8 Cnl. 340 ; Knne v. Cook, 8 Cal. 449 ; Gray v. Hawes, 
8 Cal. 562 ; Ware v. \Robinson, 9 Cal.  107 ; Alderson v. Bell, 9 Cal. 315 ; McMillan v. 
Reynolds, 1 1  Cal. 372 ; Jordan v. Gibl in,  12 Cal. 100 ; Holmes v. Rogers, 13 Cal. 191 ;
Curtis v. Herrick, 14 Cal. 117, 73 Am. Dec. 632 ; Hayes v. Shattuck, 2 1  Cal. 51 ; 
Rowley v. Howard, 23 Cal. 401 ; Willson v. Cleaveland, 30 Cal. 192 ; Reynolds v. Page, 
'35 Cal. 296 ; Sharp v. Drunnings. 35  Cal. 528 ; Eitel v. Foote, 39 Cal. 439 ; Foote v. 
Richmond, 42 Cal. 439 ; People v. Bernal, 43 Cal. 385 ; Dyer v. North, 44 CaL 157 ; 
McCauley •• Fulton, 44 Cal. 355 ; Drake v. Duvenick, 45 Cal. 455.

CHAPTER 8. 

OF PLEADINGS J� CIVIL ACTIONS. 

ARTICLE 1. THE CmrPLAINT, § §  7439, 7440. 
2. T1rn DElfURRER, §§ 7441-7447.
3. THE ANSWER. && 7448-74:'il .
4. THE REPLY, § §  .7452-7454.
5 . GENERAL RULES OF PLEADING, §§ 7455-7477.
6. :MISTAKES IN PLEADING A.ND A:�rENDMENTS, § §  7478-7486.

ARTICLE 1 .- THE COMPLAINT. 

§ 7439. Forms of pleading abolished. All forms of pleading heretofore
existing are abol ished ; and hereafter the forms of pleadings in civil actions 
in courts of record and the rules by which the sufficiency of the pleading is 
to be determined are t110se prescribed by this code. [R. C. 1905, § 6851 ; 
C. Civ. P. 1877, § 109 ; R. C. 1895, § 5265. )

Appl icable to alleizntion of  facts to Rhow creation of  trust in  favor of  plaintiff'. Swen•
son v. Swenson, 17 �- D. 558,  97 X. W. 845 .

Old forms of pleadin:r and of i sRucs are abolisl1ed along with old actions, and entirely
new sy�t<'m of prcs!•nti111? issues for tr ial  is substituted for old. Kenny v. McKenzie, 
25 S. D. 485. - L.R.A . ( X .S . )  -. 1 27 �. W. 597. 

As  to similar prov ision in Cal. Code Civ. Proc., § 421, see People Y, Central Pac. 
R. Co., 83 Cal .  393 ,  23 Pac.  303 ; San Frandsco Gas Co. v. San Francisco, 9 Cal. 453 ;
Payne v. Trei1dwell , 1 6  Cnl .  220. 

§ 7440. Complaint. What to contain. The first pleading on the part of
I he plaintiff is the complaint. 'fhe complaint shall contain : 
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1. The title of the cause, specifying the name of the court in which the
.a<:tion is brought, the name of the county in which the plaintiff desires the 
,tnal to be had and the names of the parties to the action, plaintiff and 
defendant. 

2. A plain and concise statement of the facts constituting a cause of action
without unnecessary repetition. 

3. A demand of "the relief to which the plaintiff supposes himself entitled.
If the recovery of money is .demanded, the amount thereof shall be stated. 
[R. C. 1905, § 6852 ; C. Civ. P. 1877, §§ 110, 111 ; R. C. 1899, § 5266. l 

Complaint against partners. First Nat. Bank v. Hattenbach, 13 S. D. 365, 83 N. W. 
421 ; Van Brunt v. Harrigan, 8 S. D. 96, 65 N. W. 421. 

Exhibit no part of pleading. Aultman & Co. v. Siglinger, 2 S. D. 442, 50 N. W. 911 ; 
Rust-Owen Lumber Co. v. Fitch, 3 S. D. 213, 52 N. W. 879. Ruling waa reversed in 
First Nat. Bank v. Insurance Co., 6 S. D. 424, 61 N. W. 439. 

On right to plead allegation of legal conclusion instead of facts upon which it is 
based. Weber v. Lewis, 19 N. D. 473, 34 L.R.A. ( N.S. ) 364, 126 N. W. 105. 

Pleading in action by wrongfully discharged aervant for damages from breach of 
contract. 6 L.R.A. ( N.S. ) 64. 

--in action on bond delivered without the signature of the principal obligor. 12 
LR.A. ( N .S. ) 1122. 

--in actions against township for defects in highway. 13 L.R.A. ( N.S, ) 1243. 
--in. action against carrier for willful tort of servant to pa88enger. 40 L.R.A. ( N.S. ) 

1085. 
--in private action for violation of statute not expresaly conferring right of action . 

9 L.R.A. ( K.S . )  390. 
--in private action for violation of police ordinance affecting operation of rail•

roads. 5 L.R.A. ( N .S. ) 215. 
Complaint against indorser of note. 18 L.R.A. ( N.S. ) 563. 
Sufficiency of general allegations of negligence. 59 L.R.A. 210. 
Recovery for ordinary negligence under allegation of groBS, willful or wanton negli

gence or vice versa. 69 L.R.A. 601 . 
Sufficiency of avermcnts of negligence of carrier causing injury to passenger. 13 

LR.A. ( N.S. ) 602 ; 29 L.R.A. ( X.S. ) 809. 
Necessity of alleging negligence in mode of . keeping animal known to be dangerous. 

2 B. R. C. 21. 
Necessity aa to alleging freedom from contributory negligence. 33 L.R.A. (N.S. ) 

1152, 1201. 
Pleading particular e&Ulle of injury aa waiver of right to rely on res ipsa loquitur.  

24 L.R.A. ( �.S . )  788. 
Effect of specification of part icular bodily injuries comprehended within general 

allegation to exclude others otherwise comprehended within general allegation. 27 
L.R.A. ( N.S. ) 837.

Alleging in single count two or more acts of negligence capable of contributing to 
injury. 27 L.R.A. ( N.8. ) 792. 

Requisites of averments in complaint aa to causal connection between violation of 
law or ordinance by a railroad company and injury. 8 L.R.A. ( N.S. ) 987. 

Necessity in complaint for l!J>CCific performance of alleging adequacy of consideration 
for contract BOught to be enforced. 19 LR.A. ( N.S. ) 178. 

Necessary allejl'&tions in action of account between cotenants. 28 L.R.A. 850. 
Necessity of alleging jurisdictional residence in divorce proceedings. 12 L.R.A. ( N.S. ) 

119T. 
· Necessity of averring seduction in order to ret'ovcr therefor in an action for breach 

of promise. 33 L.R.A. ( N.S. ) 702. 
As to similar provision in Cal. Code Civ. Proc., § 426, eee Devoe v. Devoe, 51 Cal. 

543 ;  Wilson v. S�l Cal. 209 ; Thomas v. Desmond, 63 Cal. 426 ; Hurlbutt v.
Spaulding S. Co., 93 Cal. 55, 28 Pac. 795 ; JohnBOn v. Polhemus, 99 Cal. 240. 33 Pae. 
908 ; Blumberg v. Birch, 99 Cal. 416, 37 Am. St. Re\>. 67, 34 Pac. 102 ; Callahan v. 
Broderick. 124 Cal. 80, 56 Pac. 782 ; Rrown v. )fartm, 25....Qal...Jl2 ;  Joseph v. Holt, 
37 Cal . 250 ; Nevada Co. & S. C. Co. v. Kidd, 37 Cal. 282. 

I. Compla int must allel?e all facts necessary to be proven. Busta v. Wardall , 3 S. D. 
141 . 52 N. W. 41 8 ;  Sherman "· Engine Co., 8 8. D. 343, 66 N. W. 1077 ; Iowa & Dakota 
Co. v. Schamber, 15 S. D. 588, 91 N. W. 78 ; Clay County v. Simonson, 2 D. 112. 
2 N. W. 260. 

Compla int in action to recover damages caused by fire alleged to have been negli •  
gently allowed by defendant to �pre�d to plaintiff's land need not describe land to 
which fire spread. Seckerson v. S10cla1r, 24 N. D. 625, 140 N. W. 239. 

Sufficiency of nllegation of facts in regard to defrct in street or highway in act ion 
against munic ipn l  corpornt ion for injuries received therefrom. 21 L.R.A. ( N.S. )  42. 
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ARTICLE 2.- THE DEMURRER. 

§ 7441. Defendant may demur or answer. The only pleading on the part
of the defendant is either a demurrer or an answer. It must be served within 
thirty days after the service of the copy of the complaint. [R. C. 1905, § 6853 ; 
C. Civ. P. 1877, § 112 ; R. C. 1899, § 5267.)

As to  similar provision in Cal. Code Civ. Proc., S 422, see Jones v .  Jones, 38 Cal. 
584 ; Waugenheim v. Graham, 39 Cal. 169. 

§ 7442. When may <iemur. The defendant may demur to the complaint
when it shall appear upon the face thereof, either : 

1. That the court has no jurisdiction of the person of the defendant, or
the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or,
3. That there is another action pending between the same parties for the

same cause ; or, 
4. That there is a defect of parties, plaintiff or defendant ; or,
5. That several causes of action have been improperly united ; or,
6. That the complaint does not state facts sufficient to constitute a cause

of action. [R. C. 1905, § 6854 ; C. Civ. P. 1877, § 113 ; R. C. 1899, § 5268. ] 
A pleading of conclusions only is demurrable. Van Dyke v. Doherty, 6 N. D. 26J, 69 

N. W. 200. 
Demurrer must specify grounds of objection. Hudson v. Areher, 4 S. D. 128, 55 

N. W. 1099. 
Failure of corporation to comply with state laws raised by answer, not by demurrer. 

Acme Mer. Agency v. Rochford, 10 S. D. 203, 72 N. W. 466, 65 Am. St. Rep. 714 ; State 
v. Ry. Co., 4 S. D. 261, 56 N. W. 894, 46 Am. St. Rep. 783 ; American Button-Hole Co.
v. Moore, 2 D. 280, 8 N. W. 131.

General demurrer to statement of facts does not raise question of jurisdiction. Woods
v. Sheldon, 9 S. D. 392, 69 N. W. 602.

Demurrer only reaches defects on face of complaint. Burnett v. Castello, 15 S. D. 89,
87 N. w. 575. 

" Defect of parties " means insufficient parties and not parties misjoined. Mader v. 
Plano Mfg. Co., 17 S. D. 553, 97 N. W. 843. 

By going to trial upon merits on iBBue arising under complaint and answer, de
fendant waived any rights to insist upon defect of parties defendant. State ex rel. 
Viking Twp. v. Mikkelson, H N. D. 175, 139 N. W. 525. 

Right of one defendant to benefit of other's demurrer. 33 L.R.A. (N.S. )  3 10. 
As to similar provision in Cal. Code Civ. Proo., I 430, see -People v. Central Pack. 

R. Co., 76 Cal. 29, 18 Pac. 90 ; Jenness v. Bowen, 77 Cal. 310, 19 Pac. 522 ; Davle v.
Boney Lake W. Co., 98 Cal. 415 ,  33 Pac. 270 ; Silva v. Spangler, 3 Cal. Unrep. 277, 
43 Pac. 617 ; People v. Oakland W. F. Co., 118  Cal. 234, 50 Pac. 305 ; Kyle v. Craig, 
125 Cal. 107, 57 Pac. 791 ; Mitchell v. Steelman, 8 Cal. 363. 

§ 7443-7444. Requisites of demurrer. The demurrer shall distinctly specify
the grounds of objection to the complaint. Unless it does so, it may be dis
regarded.  It may be taken to the whole complaint, or to any of the alleged 
causes of action stated therein. [R. C. 1905, § 6855 ; C. Civ. P. 1877, § 114 ; 
R. C. 1899. § 5269. l

Demurrer should distinctly specify grounde of objection. O'Rourke v. Sioux Falls, 4 
S. D. 47, 54 N. W. 1044, 46 Am. St. Rep. 760, 19 L.R.A. 789 ; Mather v. Dunn, 1 1  S. D.
196, 76 N. W. 922, 74 Am. St. Rep. 788 ; Hudson v. Archer, 4 S. D. 128, 55 N. W. 1099 ; 
Hill v. Walsh, 6 S. D. 421, 61 N . W. 440. 

Joint demurrer to complaint in action instituted by several parties overruled if good 
ae to any. Evans v. Fall River County, 9 S. D. 130, 68 N. W. 195. 

As to similar provision in Cal. Code Civ. Proc., § 431, see Churchill v. Pacific Imp. 
Co., 96 Cal. 490, 31 Pac. 560 ; Brown v. Martin, 25 Cal. 82 ; People v. McOlellan, 31  
Cal. 101 ; Maumua v .  Bamblon, 38 Cal. 539. 

§ 7445. Amended complaint. Service, etc. If the complaint is amended,
a copy thereof must be served on the defendant, who must answer it within 
thirty days, or the plaintiff upon filing with the clerk due proof of the service 
and of the defendant 's omission may proceed to obtain judgment as provided 
by section 7600, but when an application to the court for judgment is 
necessary, ten days ' notice thereof must be given to the defendant. [R. C. 
1905, § 6856 ; C. Civ. P. 1877, § 115 ; R. C. 1899, § 5270.]  

Applies only to complaints amended after demurrer, not to amendment, during trial. 
J. I. Case Co. v. Eichinger, 15 S. D. 530, 91 N. W. 82,
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As to similar provision in Cal. Code Civ. Proc., 5 432, see McGary v. Pedrorena, 58 
Cal. 91 ; Thompson v. Johnson, 60 Cal. 292 ; Redington v. Cornwell, 90 Cal. 49, 27 Pac. 
40 ; Dowling v. Comerford, 99 Cal. 204, 33 Pac. 853. 

§ 7446. When answer. When any of the matters enumerated in section
7442 do not appear upon the face of the complaint, the objection may be taken 
by answer. [R. C. 1905, § 6857 ; C. Civ. P. 1877, § 116 ; R. C. 1899, § 5271.] 

Matters not apparent upon face of complaint to be r11.ised by answer. Trotter v. Life 
.ABBOC., 9 S. D. 596, 70 N. W. 843, 62 Am. St. Rep. 887 ; Acme Mer. Agency v. Rochford, 
10 S. D. 203, 72 N. W. 466, 65 Am. St. Rep. 714 ; Lee v. Town of Mellette, 15 S. D. 586, 
110 N. W. 855. 

As to similar provision in Cal. Code Civ. Proc., § 433, see Los Angeles R. Co. v. Davia, 
146 Cal. 179, 106 Am. St. Rep. 20, 79 Pac. 865 ; Rutenberg v. Main, 47 Cal. 213. 

§ 7447. When objection waived. If no such objection is taken either by
demurrer or answer, the defendant shall be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the court and the objection 
that the complaint does not state facts sufficient to constitute a cause of action. 
[R. C. 1905, § 6858 ; C. Civ. P. 1877, § 117 ; R. C. 1899, § 5272. ]  

An ob!ection not raised i s  deemed waived. J .  I .  Case Co. v .  Pederson, 6 S. D. 140, 
60 N. W .  747 ; �ather v. Dunn, 11 S. D. 196, 76 N. W. 922, 74 Am. St. Rep. 788 ; 
Evans v. Fall River County, 9 S. D. 130, 68 N. W. 195 ; Porter v. Booth, 1 S. D. 558, 
47 N. W. S60 ; Heegaard v. Trust Co., 3 S. D. 569, H N. W. 656 ; Roes v. Wait, 4 
B. D. 584·, 57 N. W. 497.

Objection to jnrisdicti�n not waived by failureT to demur. Nelson v. Ladd, 4 8. D. 1,
k N. W. 809 ; James Riv. Bank v. Purchase, 9 N .  D. 280, 83 N. W. 7. 

Objection that pleading does not state facts sufficient, not favored. Presumption in 
favor of the pleadin;:t. Fahey v. Esterly Company, 3 N. D. 220, 55 N. W. 580, H Am. _St.
Rep. 554 ; J. I .  Case Co. v. Pederson, 6 S. D. 140, 60 N. W. 747 ; Southard v. Smith, 
8 S. D. 230, 66 N. W. 316 ; Whitbeck v. Sees, 10 S. D. 417, 73 N. W. 915 ; Sherwood v. 
City of Sioux Falls, 10 S .  D. 405, 73 N. W. 913. 

Necess ity of objection of defect of parties defendant being raised by answer. Clements 
v. MillPr, 13 N. D. 1 76, 100 N. W. 239.

Question as to sufficiency of facts to constitute counterclaim la not waived by reply
denving facts. Srul lv Steel & I. Co. v. Hann. 18 N. D. 528, 123 N. W. 275. 

:Misjoinder of causes of action was waived by failure to demur. Pithan v. Wangler, 
29 S. D. 549, 136 N. W. 1084. 

By going to trial upon merits on issue arising under complaint and answer defendant 
waived any rights to insist upon defect of parties defendant. State ex rel. Viking 
Twp. v. Mikkelson, 24 N. D. 175, 139 N. W. 525. 

Dismissal of appeal from order overrulinJ? demurrer to complaint on ground that  
defendant had waived Its  right  to appeal by fi ling answer, did not prevent raisin!? ques
tion as to sufficiency of complaint on subsequent appeal. Pierson v. Minnehaha County, 
28 S. D. 534, 38 L.R.A. ( N.B. ) 261, 134 N. W. 212. 

ARTICL;E 3.- THE ANSWER. 

§ 14:48. Requisites of answer. The answer of the defendant must contain :
1. A general or specific denial of each material allegation of the complaint

controverted by the defendant, or of any knowledge or information thereof 
81lfli'!ient to form a belief. 

2. A statement of any new matter constituting a defense or counterclaim
in ordinary and concise language without repetition. [R. C. 1905, § 6859 ; 
C. Civ. P. 1877, § 118 ; R. C. 1899, § 5273.]

Denial for want of knowled,re or information sufficient to form belief. State v.  King,
11 8. D. 297, 60 N. W. 75 ; Hardy v. Purington, 6 S. D. 382, 61 N. W. 158 ; Sigmund v.
Bank, 4 N. D. 164, 59 N. W. 966 ; Cumins v. Lawrenre Co., 2 S. D. 452, 50 N. W. 900 ; 
Cumins v. LawrE"nce Co., 1 S. D. 158, 46 N. W. 182 : Gjuerstadgen v. Hart?ell, 8 N. D. 
424, 79 N. W. 872 ; Ruaell 4: Co. v. Amundson, 4 N. D. 112, 59 N. W. 477 ; Mass. Loan & 
Trust Co. v. Twichell, 7 N. D. 440, 75 N. W. 786 ; Wilson v. Ins. Co., 15 S. D. 322, 89 
N. W. 649. 

Answer to be liberally construed. Laney v. Ingalls, 5 S. D. 183, 58 N. W. 572. 
Denial of knowledge or information to form a belief, sufficient denial where knowledge 

not presumed. Stoddard v. Lyon, 18 8. D. 207, 99 N. W. 116. 
As to what evidence is  " new matter " constituting defense or counterclaim. Hog,?n v. 

Klabo, 13 N. D. 319, 100 N.  W. 847. 
Defen�e of failure of consideration may be interposed in action for purchase price of 

land. Dahl v. Stakke, 12 N. D. 325, 96 N. W. 353. 
ln action on note given on condit ional sale of land,  counterclaim, setting up con

d i t ions on which sale was maile which rendered notes voidable, need not show that acts 
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set up we_re done before commencement of action. Christoft'eraon v. Wee, 24 N. D. 506, 
139 N. W. 680. 

In action for wages, defendant cannot counterclaim debt due from plaintiff' to him. whcm such ,vages are exempt. Bradley v. Earle, 22 N. D. 139, 42 L.R.A. ( N.S. ) 575, 132
N. W. _ 660, Ann. Co.a. 1914A, 1181. 

D('n 1uls on information and belief, when permissible. 70 Am. Dec. 625 ; 133 Am.
St. Rep. 105. 

Denia l� upon information and belief, or of knowledge or information sufficient to 
form bel ief, as to matters presumptively within pleader's knowled"c. 30 L.R.A. ( N.S. ) 
771. 0 

Sufficiency of denial upon information and belief in action on negotiable instrument. 
66 L.R.A. 545, 554. 

Effect of general denial on necessity for proving freedom from contributory neglt• 
gence. 33 L.R.A. ( N.S. )  1157. 

How defense pleaded in action for damages for wrongful discharge of servant. 6 
L.R.A. ( N.S. ) 'Z9.

Sufficiency of general allegations of contributory negligence. 59 L.R.A. 275. 
Arnilabil ity of breach of warranty u defense in replevin or claim and delivery where 

not specially pleaded. 34 L.R.A. ( N.S. ) 473. 
Necessity of pleading limitation as bar to statutory action for death. 26 L.R.A. (N.S. ) 

1221 .  
Necessity that plea of  justification or privilege correspond to the words imputed to 

the defendant by the complaint in an action for libel. 28 L.R.A. ( N .S. )  551.  
Denying ownership of plaintiff in action on neg-otiable instruments. 66 L.R.A. 513.  
When and how statute of frauds mWlt be pleaded. 86 Am. Dec. 684 ; 78 Am. St. Rep. 

650. 
Plea of justification in libel and slander. 91 Am. St. Rep. 292. 
As to similar provision in Cal. Code Civ. Proc., I 437, see Walker v. Buft'andeau, 63 

Cal. 312 ; Porter v. Jennings, 89 Cal. 440, 26  Pac. 965 ; Naftzger v. Gregg, 99 Cal. 83, 
37 Am. St. Rep. 23, 33 Pac. 757 ; Mulcahy v. Buckley, 100 Cal. 484, 35 Pac. 144 ; 
!Michalftschkc v. Wells, F. & Co., 118  Cal. 683, 50 Pac. 847 ; Etchas v. Orena. 121 Cal. 
270, 53 Pac. 798 ; Rogers v. Riverside L. & I.  Co., 132 Cal. 9, 64 Pac. 95 ; United L. 
ABSoc. v. Pacific I. Co., 1 39 Cal. 370, 69 Pac. 1064, 72 Pac. 988 ; Higgins v. Graham, 
143 Cal. 13 1 ,  76 Pac. 898 ; Mitchell v. Steelman. 8 Cal. 363 ; Curtis v. Richards & 
Vantine, 9 Cal. 33 ; Humphreys v. McCall, 9 C11l.  59, 70 Am. Dec. 621 ; Piercy v. Sabin, 
10 Cal. 22, 70 Am. Dec. 692 ; Skim v. Farrand, 18 Cal. 314 ; Frisch v. Caler, 21 Cal .  71 ; 
Goddard v. Fulton, 21 Cal. 430 ; Hobbs v. Duff. 23 Cal. 596 ; Brown v. Martin, 2� Cal. 
82 ; Vassault v. Austin, 32 Cal .  597 ; Ayres v. Bensley, 32 Cal. 620 ; Roussin v. Stewart. 
33 Cal. 208 ; Jones v. Jones, 38 Cal. 584. 

§ 7449. Requisites of counterclaim. The counterclaim mentioned in the
last section must be one existing in favor of a defendant and again�t a. 
plaintiff between whom a several judgment might be had in the action, and 
arising out of one of the followin1r causes of action : 

1. A cause of action arising out of the contract or transaction set forth
in the complaint as the foundation of the plaintiff 's claim, or connected with 
the subject of the action. 

2. In an action arising on contract, any other cause of action arising also
on contract and existing at the commencement of the action. The defendant 
may set forth by answer as many defenses and counterclaims as he may have; 
whether they are such as have been heretofore denominated legal or equitable, 
or both. They must each be separately stated and refer to the causes of action 
which they are intended to answer in such manner that they may be intelli
gently distinguished. [R. C. 1905, § 6860 ; C. Civ. P. 1877, § 119 ; R. C. 1899; 
§ 5274. l

Cou ntC'rclaim must be able to stand by itself and be complete in itself and must be 
separately stated. Tre v. Nohle, 23 N. D. 225, 1 3 5  N. W. 769. . 

Counterclaim mu:;t contn in  all averments necessary in complaint. McKmney v. 
Sundback, 3 S. D. 106 ,  52 N. W. 322. 

Counterclaim to arise out of transacti on set out in complaint. Mellard v. Williams, 
8 S. D. 381, 66 N. W. 930, 59 Am. St. '.Rep. 766 ; Nat. Bank v. Feeney, 9 S. D. 550, 70 
N. W. 874, 46 L.R.A. 732 ; Minn. Mach. Co. v. Darnall, 13 S. D. 279, 83 N. W. 266 ; 
SchuRtcr v. Thompson, 6 D. 10,  30 N. W. 125 ; Phelps v. McCollom, 10 N. D. 536, 88 
N. W. 292 .  

Inconsistent defenses may be pleaded. Lawrence v. Peck. 3 S. D .  645, 54 N. W. 808 ; 
Rtchh ins  , .. Lardner, 2 S. D. 127, 48 N. W. 847 ; Green v. Hughitt Twp., 5 B. D. 452, 59 
X. W.  22-t : Ormsby v.  Ins. Co., 5 S. D .  72, 58 N. W. 301 ; Minn. Thresher Co. v.  Schaack,
1 0  S. D . � 1 1 .  7-t � - W. 4 4 5 . 
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Only demands existing at the commencement of action to be set up. Kirby v. Jameson, 
9 S. D. 8, 67 N. W. 854; HecbnPr v. Shepard, 5 N. D. 56, 63 N. W. 892; Oswald & Co. 
v. Moran, 8 N. D. 111, 77 N. W. 281. Equitable defenses to action of l'jretmcnt mav be set up. Suessenhach v. Dank, 5 
D. 477, 41 N. W. 662; Powers v. Bowdle, 3 N. D. 107, 54 N. W. 404, 44 Am. St. Rep. 
511, 21 L.R.A. 328. 

Inapplicable to pleading of liens existing on property when conversion for which action 
Is b_rought took place. Forre v. Petrrson Madi. Co., 17 N. D. 220, 116 N. W. 84. 

Circumstances under which plaintiff in a<'tion to quiet title obtained his evidence of 
title as counterclaim. Danielson v. Rua, 20 S. D. 478. 107 N. W. 680. One slander cannot he set up as counterclaim against another. Wrege v. Jones, 13 
N. D. 267, 112 Am. St. Rep. 679, 100 N. W. 705, 3 A. & E. Ann. Cas. 482. Defenda!'t in a�tion on notes secured by chattel mortgage on threshing machine may
counterclaim for tts conversion. Xorthwestern Port Buron Co. v. Iverson, 22 S. D. 314. 
133 Am. St. Rep. 920, 117 N. W. 372. Chattel mortgaior may counterclaim for mortgagee's conversion when sued upon debt. Hanson v. Skogman, 14 N. D. 445, 105 N. W. 90. Claim for injuries to minor son wn� availahle as c-ounterclaim in action on notes 
Jiyen for purchase price of machine which plaintiff agreed to keep In repair, when auch 
1n3uries were caused while assisting plaintiff in making repairs according to contract. 
Advance Thresher Co. v. Klein, 28 S. D. 177, -- L.R.A.{N.S.) --, 133 N. 'IN. 51. 

Defendant in replcvin may counterclaim damages occasioned by wrongful taking and 
detention of goods taken by claim and delivery proceedings, where be recovered _iudgmeni 
entitling him to property. McCarty v. Kepreta, 24 N. D. 395, 48 L.R.A.(:S.S.) 65, 
13!J N. W. 992. 

Aa to similar provision in Cal. Code Civ. Proc., I 438, aee Chase v. Evoy, 58 Cal. 348; 
Lyon v. Petty, 65 Cal. 322, 4 Pac. 103; Roberts v. Donovan, 70 Cal. 108, 9 Pac. 180, 11 
Pac. 599; Stockton S. & L. Soc. v. Giddings, 96 Cal. 84, 21 L.R.A. 406, 31 Am. St. �ep. 
181, 30 Pac. 1016; Story & I. C. Co. v. Story, 100 Cal. 30, 34 Pac. 671; St. Louis Nat. 
Bank v. Gav, 101 Cal. 286, 35 Pac. 876; Poly v. Williams, 101 Cal. 648, 36 Pac. 102; 
Conroy v. Dunlap, 104 Cal. 133, 37 Pac. 887; First Nat. Bank v. Perris I. Dist., 10'7 
Cal. 55, 40 Pac. 45; Griswold v. Pieratt, 110 Cal. 25!1, 42 Pac. 820; Wigmore v. Buell, 
116 Cal. 94, 47 Pac. 927; McKean v. German-American S. Bank, 118 Cal. 334, 50 Pac. 
656; Ainsworth v. Bank of California, 119 Cal. 470, 39 L.R.A. 686, 63 Am. St. Rep. 135, 
51 Pac. 952; Perkins v. West Coast L. Co., 120 Cal. 27, 52 Pac. 118; De Leonie v. 
Etchepare, 120 Cal. 407, 52 Pac. 718; Freeman v. Seitz, 126 Cal. 291. 58 Pac. 690; 
Gregory v. Clabrough's Executors, 129 Cal. 475, 62 Pac. 72; McDougald v. Hulet, 132 
Cal. 154, 64 Pac. 278; Brosnan v. Kramer, 135 Cal. 36, 66 Pac. 9n; Glide v. Kayser, 
142 Cal. 419, 76 Pac. 50; Provident Mut. B. L. Assoc. v. Davis, 143 Cal. 253. 76 Pac. 
1034; Canfield v. Arnett, 17 Colo. App. 426, 68 Pac. 78-1; Wulker v. Sedgwick, 8 Cal. 
398; Howard v. Shores, 20 Cal. 278; Dennis v. Belt, 30 Cal. 247; �lacdougall v. Maguire, 
35 Cal. 274, 95 Am. Dec. 98; Waugenbeim v. Graham, 3i} Cal. 169. 

§ 7450. Demurrer and answer. The defendant may demur to one or more
of several causes of action stated in the complaint and answer the residue. 
[R. C. 1905, § 6861; C. Civ. P. 1877, § 120; R. C. 1899, § 5275.] 

Aa to aimilar provision in Cal. Code Civ. Proc., § 441, see Miles v. Woodward, 115 
Cal. 308, 46 Pac. 1076; Banta v. Siller, 121 Cal. 414, 53 Pac. 935; Detroit H. &. L. Co. 
v. Stevens, 20 Utah, 241, 58 Pac. 193; Bell v. Brown, 22 Cal. 671, 5 Mor. Min. Rep. 2-10;
People ex rel. Madden v. Stratton, 28 Cal. 382; Buhnc v. Corbett, 43 Cal. 264. 

§ 7451. Sham defenses. Sham and irrelevant answers and defenses may
be stricken · out on motion and upon such terms as the courts may in their 
discretion impose. [R. C. 1905, § 6862; C. Civ. P. 1877, § 121; R. C. 1899, 
§ 5276.)

An absolute denial cannot be stricken out as sham. Gjerstad;ngcn v. Ilar�zell, 8 N. p.
424, 79 N. W. 872; Woodenware Co. v. Jenaen, 4 D. 149, 27 N. W. 206; Kmg v. Wait, 
10 S. D. 1, 70 N. W. 1056; Loranger v. Min. Co., 6 S. D. 478, 61 N. W. 686; Green v.
Hughitt Twf·• 5 S. D. 452, 59 N. W. 224.

Statute o nonclaim, in reference to failure to 1ue within specified time, claim againd 
decedent's eetate, i1 not affected by thi1 action. Mann v. Redmon, 23 N. D. 608, 137 
N. W. 478. 

What are sham pleadings and the remedies against. 113 Am. St. Rep. 639. 
Striking answer out as sham. 72 Am. Dec. 521; 113 Am. St. Rep. 639; 115 Am. St. 

Rep. -9'50. 
As to similar provision in Cal. Code Civ. Proc., I 453, eee Jackson v. Lehar, 53 Cal. 

255; Greenbaum v. Turrill, 57 Cal. 285; Davis v. Honey IA.ke W. Co., 98 Cal. 4111, 33 
Pac. 270; Piercy v. Sabin, 10 Cal. 22, 70 Am. Dec. 692; Larco v. Casaneuava, 30 CaL 
560; Gay v. Winter, 34 Cal. 153; Tynan v. Walker, 35 Cal. 634, 95 Am. Dec. 152. 
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ARTICLE 4.- THE REPLY. 
§ 7452. Reply when. Demurrer to answer. When the answer contains

new matter constituting a counterclaim, the plaintiff may within thirty 
days reply to such new matter, denying generally or specifically each allega
tion controverted by him, or any knowledge or information thereof suf!icient 
to form a belief; and he may allege in ordinary and concise language without 
repetition any new matter not inconsistent with the complaint coustituting 
a defense to such new matter in the answer ; and the plaintiff may in all case� 
demur to an answer containing new matter, when upon its face it does not 
constitute a counterclaim or defense, and the plaintiff may demur to one or 
more of such defenses or counterclaims and reply to the residue of the counter
claims. And in other cases, when an answer contains new matter constituting 
a defense by way of avoidance, the court may in its discretion on the 
defendant 's motion require a reply to such new matter ; and in that case the 
reply shall be subject to the same rules as a reply to a counterclaim. [R. C. 
1905, § 6863 ; C. Civ. P. 1877, § 122 ; R. C. 1899, § 5277.] 

Court may require reply to new matter on defendant's motion. Cornwall v. McKinney, 
9 S. D. 2 1 3, 68 N. W. 333; Gull River Lumber Co. v. Keefe, 6 D. 160, 4 1  N. W. 743 ; 
!Star Wagon Co. v. Mntth iessen, 3 D. 233, 14 N. W. 107. Reply, when deemed waived. Power v. Bowdle, 3 N. D. 107, 54 N. W. 404, 44 Am. St. 
Rep. 51 1 ,  21 L.R.A. 328. 

Pleading estoppel to counterclaim by reply. Gleckler v. Slavena, 5 S. D. 364, 5:l N. W. 
323. 

Waiver of objections by failure to demur. First Nat. Bank v. Lau�hlin, 4 N. D. 391, 
61 N. W. 473 ; Van Dyke v. Doherty, 6 N. D. 263, 69 N. W. 200; Gjerstadengen v. Hart· 
zell, 8 N. D. 424, 79 N. W. 872. 

Answer of statute of limitations was no reply, unlesa by order of court. McCarthy 
Bros. Co. , .. Hunskutt, 29 S. D. 535, 137 N. W. 286. lleply is never necessary except for putting in issue facts alleged in counterclaim, 
unkss on defendant's motion court requires reply to new matter constituting defense 
by way of avoidance. American Case & Register Co. v. Walton & D. Co., 22 N. D. 187. 
133 N. W. 309. 

Defendant is entitled to judgment on counterclaim for lack of reply. Christolferaon 
v. Wet', 24 N. D. 506, 139 N. W. 689.

As to similar provision in Cul. Code Civ. Proc., I 443, see Schultz T. :McLean, 109
Cal. 437, 42 Pac. 557; llliss v. Sneath, 119 Cal. 526, 51 Pac. 848. 

As to similar provision in Cal. Code Civ. Proc., § 444, see Hagely v. Hagely, 68 Cal. 
348, 9 Pac. 305 ; Bliss v. Sneath, 119 Cal. 526, 51 Pac. 848. 

As to similar provision in N. Y. Code Civ. Proc., 5 723, see Jones T. Conlon, 48 Misc. 
172, 95 N. Y. Supp. 255; Horan v. Bruning, 116 App. Div. 482, 101 N. Y. Supp. 986 ; 
Davis v. Reflex Camera Co., 97 App. Div. 73, 8a N. Y. Supp. 687 ; Maxson v. Gale, 
142 App. Div. 335, 126 N. Y. Supp. 967 ; Woollett v. Seamen'a Bank, 36 Misc. 494, 73 
N. Y. Supp. 1005 ; Church v. Standard Railroad Signal Co., 30 Misc. 261, 63 N. Y. Supp. 
326 ; Eldred v. Eames, 115 N. Y. 401, 22 N. E. 216; Sulzbacber v. J. Cawthra & Co., 1 4  
Misc. 54 5, 3 6  N. Y. 8l_lPP· 8; Herzberg v. Boiesen, 5 3  N .  Y. Supp. 256 ; Roth�hild v. 
Goldenberg, 58 .App. Div. 293, 68 N. Y. Supp. 1095 ; Heffern v. Hunt, 8 App. Div. 685, 
40 N. Y. Supp. 914; Neun v. Bacon Co., 137 App. Div. 397, 121 N • .  Y. Supp. '718 ; 
Haskell v. Moran, 118 App. Div. 810, 103 N. Y. Supp. 667 ; Deyo v. Morea, 144 N. Y. 
216, 39 N. E. 81 ; Spruhn v. Brown, 63 ?tlisc. 46, 116 N. Y. Supp. 668 ; Hinds, Noble &, 
Eldredge v. Bonner, 52 Misc. 461, 102 N. Y. Supp. 484; Becker v. Woodcock, 136 App. 
Div. 589, 121 N. Y. Supp. 71. 

§ 7453. Judgment on a.nswer. ·If the answer contains a statement of new
matter constituting a counterclaim, and the plaintiff fails to reply or demur 
thereto within the time prescribed by law, the defendant may move on a 
notice of not less than teu days for such judgment as he is entitled to upon 
such statement, and if the case requires it, a writ of inquiry of damages may 
be issued. [R. C. 1905, § 6864 ; C. Civ. P. 1877, § 123 ; R. C. 1899, § 5278. 1

Judgment on counterclaim for want of reply. Power v. Bowdle, 3 N. D. 107, 54 N. W. 
404, 44 .Am. St: Rep. 611, 2 1  L,R.A. 328 ; llccbner v. Shepard, 5 N. D. 56, 63 N. W. 892. 

§ 7454. Demurrer to reply. If a reply of the plaintiff to any defense set
up by the answer of the defendant is insufficient, the defendant may demur 
thereto, aud shall state the grounds thereof. [R. C. 1905, § 6865 ; C. Civ. P. 
1877, § 124 ; R. C. 18!.J!J, § 5�7 �.J 
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ARTIOLE 5.- GENERAL RULES OF PLEADING. 

§ 7455. Pleading. Subscription. Veri1lc&tion. Every pleading in a court
of re�ord . must . be subscribed by the party or his attorney ;  and when any
ple�dmg lS verified, every subsequent pleading except a demurrer must be 
venficd a!so. [R. C. 1905, § 6866 ; C. Civ. P. 1877, § 125 ; R. C. 1899, § 5280.} 

It will be presumed that answer of corporation admitted in evidence as containing 
admuision against it is verified by officer authorized to bind corporation. H. C. Behrens 
Lumber Co. v. Lager, 26 S. D. 160, 128 N. W. 698, Ann. Cas. 1913A, 1 128. 

As to similar provision in Cal. Code Civ. Proc., § 446, see Matter of Hotchkiss, 58 
Cal. 3!r; Fleming v. Wells, 65 Cal. 336, 4 Pac. 197 ; Silcox v. Lang, 78 Cal. 118, 20 Pac. 
297 ; Stephens v. Parrish, 83 Cal . 561, 23 Pac. 797 ; Claiborne v. Castle, >18 Cal . 30, 32 
Pac. 807 ; In re Close, 106 Cal . 574, 39 Pac. 1067 ; People ex rel. Gesford v. Superior 
Court, 1 14 Cal. 466, 46 Pac. 383 ; McDcrmont v. Anaheim U. W. Co., 124 Cal. 1 12, 56 
Pac. 779 ; Hearst v. Hart, 128 Cal. 327, 60 Pac. 846 ; Christopher v. Condogeroge, 128 
Cal. 581, 61  Pac. 174 ; Columbia S. Co. v. Warner L. Co., . 138 Cal. 445, 71 Pac. 498 · 
Drum v. Whiting, 9 Cal. 422 ; Patterson v. Ely, 19 Cal. 28. 

§ 7456. Requisites of veriftcation. The verification must be to the effect
that the same is true to the knowledge of the person making it, except as to 
those matters stated upon information and belief, and as to those matters 
he believes it to be true, except when it is made by any person other than 
the party to the action, in which case it must be to the effect that the same 
is true to the best knowledge, information and belief of the person making 
it ; and su,ch verification must be by the affidavit of the party, his agent or 
attorney, or if there are several parties united in interest and pleading 
together, by one at least of such parties acquainted with the facts, or by the 
agent or attorney of such party. When a corporation is a party, the verifica
tion may be made by any officer thereof, and when the state, or any officer 
thereof in its behalf, is a party, the verification may be made by any person 
acquainted with the facts. The verification may be omitted when an admission 
of the truth of the allegation might subject the party to a prosecution for 
felony, and no pleading can be used in a criminal prosecution against the 
party as proof of a fact admitted or alleged in such pleading. [R. C. 1905, 
§ 6867 ; C. Civ. P. 1877, § 126 ; 1885, ch. 149, § 1 ;  R. C. 1895, § 5281 . ]

§ 74l,7. St&tement of &eeount. It shall not be necessary for a party to
set forth in a pleading the items of an account therein alleged ; but he shall 
. deliver to the adverse party, within ten days after the demand thereof in 
writing, a copy of the account, which, if the pleading is verified, must be 
verified by his own oath, or that of his agent or attorney, if within the 
personal knowledge of such agent or attorney, to the effect that he believes 
it to be true, or be precluded from giving evidence thereof. The court, or a 
judge thereof, may order a further account, when the one delivered is 
defective ; and the court may in all cases order a bill of particulars of the 
claim of either party to be furnished. [R. C. 1905, § 6868 ; C. Civ. P. 1877, § 127 ; 
R. C. 1899, § 5282.]

Statement of account. Miller v. Durst, 14 S. D. 587, 86 N. W. 631. 
Court must order bill of particulars to be furnished before delivery can be compelled. 

Banaon v. Lindstrom, 15 N. D. 584, 108 N. W. 798. 
Court baa same power to require defendant to file bill of particula.ra in action for 

libel as it has on actions on account. Irwin v. Taubman, 30 S. D. 502, 139 N. W. 115. 
As to similar provision in Cal. Code Civ. Proc., I 454, see Auzerais v. Naglee, 74 Cal. 

60, 15 Pac. 371 ; Graham v. Harmon, 84 Cal. 181, 23 Pac. 1097 ; Murdock v. Clarke, 90 
Cal. 427, 27 Pac. 275 ; M�Carthy v. Mt. Tecarte L. & W. Co., 110 Cal. 687, 43 Pac. 391 ; 
Downing v. Mulcahy, 6 Cal. Unrep. 242, 56 Pac. 466 ;  Long Beach City S. Dist. v. Dodge, 
135 Cal. 401, 67 Pac. 499 ; Silva v. Bair, 141 Cal. 5119, 75 Pac. 162 ; Conner v. Hutchinson, 
17 Cal. 279. 

§ 7458. Liberal construction. In the construction of a pleading for the
purpose of determining its effect, its allegations shall be liberally construed 
with a view of substantial justice between the parties. [R. C. 1905, § 6869 ; 
C. Civ. P. 1877, § 128 ; R. C. 1899, § 5283.]

Liberal construction of statute. Laney v. Ingalls, 5 S. D. 183, 57 N. \V. 572 ; Fmch v. 
Park, 12 S. D. 63, 80 N. W. 155, 76 Am. St. Rep. 688 ; Catholicon Hot Springs Co. v. 
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Fcrgu,on ,  8 S. D. ,534,  67 K W. 615 ; Stutsman County v. M:aneficld, 5 D. 78 ,  37 N. W. 
304 : Donovan v. Elevator Co., 7 N. D. 513 ,  75 N. W. 809, 66 Am. �t. Bcp. 674.

Cun not 6Upply omitted furt,i. Mi:Cormi<:k Co. v. Rae, 19 1'. D. 482 ,  84 N. W.  346. 
App i icaulc to al legation of facts to show creation of trust in favor of plaintiff. 

Swem1011 v. Swenson, 1 7  S. D. 5 5lS,  !17 :N. \V . 845.  
Uu l i ueral coustrui:tion of complaint in action on contract. Schriner v.  Dickinson, 20 

a. IJ. 433 ,  101 .I\.  w. 536. 
Rule that pleadings should be liberally construt'd with view to substantial justice 

between parti"" appl ied. Westphal v. 1'-elson, 2 5  S. D. 1 00, 125 N. W. 640.  
As to i; imilar provii;ion in  Cal .  Code Civ. Proc., § 4 52 ,  see Moore v .  Moore, 56 Cal. 

89 ; �crnda C. & S. C. Co. v .  Kidd, 28 Cal. 673 ; :Man1liall v. Shafter, 32 Cal. 176.  
§ 74Z9. Making pleading definite. If irrelevant or redundant matter is

inserted in a pleading, it may be stricken out on motion of any person 
aggrieved thereby. And when the allegations of a pleading are so indefinite 
or uncertain that the precise nature of the charge or defense is not apparent, 
the court may require the pleading to be made definite and certain by amend
ment. [ R. C. 1905, § 6870 ; C.  Civ. P. 1877, § 129 ; R. C. 1899, § 5284. ) 

Striking out redundant matter. Gjerstadengen v. Hartzell,  8 N . D. 424, 79 K W. 872. 
Duty of party requiring 111ore epecitie or certain allegations to move to make pleading 

more definite and certain by amendment. Stott v. Chamberlain, 21 S. D. 520, 114 
N.  W. 683 .  

As to when complaint is indefinite and uncertain. Johnson v. Great Northern R.  Co., 
12 N. D. 420, 97 N. W. 546. 

Order striking out matter from answer constitutes prejudicial error, i f  any of such 
matter sets up legal defense. State ex rel.  Minehan v. Meyers, 19 N . D. 804, 124 N. W.  
701 .  

§ 7460. Plea.ding & judgment. In pleading a judgment or other' determina
tion of a court or officer of special jurisdiction, it shall not be necessary t-o 
state the facts conferring jurisdiction, but such judgment or determination 
may be stated to have been duly given or made. If such allegation is contro
verted, the party pleading shall be bound to establish on the trial the facts 
conferring jurisdiction. [R. C. 1905, § 6871 ; C. Civ. P. 1877, § 130 ; R. C. 
1899, § 5285. J 

Pleading a judgment. Phelps v. McCollam, 10 N. D. 636, 88 N. W. 292 ; Ayers & Co. v. 
Sundback, 5 S. D. 31 ,  58  N .  W. 4. 

As to sulticiency of pleading foreign j ustice's judgment. Strecker v. Railson, 16 N. D. 
68, 8 L.R.A. ( N.S. ) 1099, 1 1 1  N.  W.  612 .  

Complaint to enforce special sewer assessment, which fails to allege notice under sec· 
tion :; of law& of l!JO:l ,  is  dcmurraulc. Haggart v.  Alton, 29 S. D. 509, 137 N. W. 372. 

As to similar provision in Cal. Code Civ. Proc., § 456, see Young v.  Wright, 52 Cal. 
407 ;  Judah v. Frcderi ckt1, 57 Cal . 389 ; Los Angeles v. Melius, 59 Cal. 444 ; Moffat v. 
Grc(•nwalt, 90 Cal . 368 ,  27 Pac. 296 ;  \Veller v. Dickinson, 93 Cal . 108, 28 Pae. 854 ; 
l'ac i t i c  Pav. Co. v. Bolton, 97 Cal. 8, 3 1  Pac. 625 ; Edwards v. Hellings, 99 Cal. 214, 33 
Pac. i 9!l ; Decker v.  Perry, 4 Cal. Unrep. 488, 35 Pac. 1017 ; Sonoma County v. Crozier, 
1 1 8  Cal . GSO, 50 Pac. 845 ; Clark v. Nordholt, 1 21  Cal. 26, 53 Pac. 400 ; Ashton v. 
l lcyde11 fddt, 1 24  Cal. 1 4 ,  56 Pac. 624 ; San Francisl'O & F. L. Co. v. Hartung, 138 Cal. 
223 ,  71 Pac. 937 ; Buckman v. Hatch, 139 Cal. 53, 72 Pac. 445. 

§ 7461. Conditions precedent. In pleading the performance of conditions
precedent in a contract, it shall not be necessary to state the facts showing 
such performance ; but it may be stated generally that the party duly per
formed all the conditions on his part ; and if such allegations arc controverted, 
the party pleading shall be bowid to establish on the trial the facts showing 
such performance. In an action or defense founded upon an instrument for 
the payment of money only, it shall be sufficient for a party to give a copy 
of the instrument, and to state that there is due to him thereon from the 
adverse party a specified sum which he claims. [R. C. 1905, § 6872 ; C. Civ. P. 
1i;77, § 131 ; R. C. 1899, § 5286. ] 

Pleading performance of condition precedent. Sifton v. Sifton, 5 N. D. 187, 65 N. W .  
670 ; D e  Ford v. Hyde, 10  S. D.  386,  73 N. W.  265 ; Sundback v .  Gilbert, 8 S .  D. 359, 
66  K W. 941. 

Sufficient to set out copy of note and state amount due. Scott v. Esterbrooka, Cl S. D.  
253,  60 N. W. 850.  

Does not apply to foreclosure of mortgage. Andrews v.  Winn, 4 S. D. 40, 64 N. W. 
1047 ; Scottish-Americnn Mortg. Co. ,· . Heeve. 7 N.  }) ,  :!9 ,  72  N.  W. 1 088 .  

In  action for spec i t i c  performance plaintiff necd not  set out in complaint detailed 
8tatcmcnt of acts constituti ng pt•riormance on h is part. l:itenson v. E l iman, 26 S. D. 
134 ,  128 N.  W. 588. 
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Aa to aJmilar provision in Cal. Code Civ. Proc., S 457, see Blasingame v. Home Ins.
Co., 75 Cal. 633, 17 Pac. !l25 ;  Cowan v. Phenix Ins. Co., 78 Cal. 181, 20 Pae. · 408 ; Cali
forn ia. Imp. Co. , .. Reynolds, 123 Cal. 88, 55  Pac. 802 ; AJlcn v. Home Ins. Co., 133 Cal.
29, 65 Pac. 138 ; People · v. Holladay, 25 Cal. 300 ; Himmelman v. Danos, 35  Cal. 441 .  

§ 7462. Private statute. In pleading a private statute, or a right derived
therefrom, it shall be sufficient to refer to such statute by its title and the 
day of its passage, and the court shall thereupon take judicial notice thereof. 
[R. C. 1905, §' 6873 ; C. Civ. P. 1877, § 132 ; R. C. 1899, § 5287. )  

As to  similar provision in  Cal. Code Civ. Proc., § 459, see Amcstoy v. Electric R .  T .
Co., 95 Cal. 3 11, 30 Pac. 550 ; Tulare v. Hevren, 1 26  Cal . 226 ,  58 Pac. 530. 

§ 74�. Libel or slanier. In an action for libel or slander it shall not be
necessary to state in the complaint any extrinsic facts for the purpose of 
showing the application to the plaintiff of the defamatory matter out of 
whieh the cause of action arose, but it shall be sufficient to state generally 
that the same was published or spoken concerning the plaintiff, and if such 
allegation is controverted, the plaintiff shall be bound to establish on the 
trial that it was so published or spoken. - [R. C. 1905, § 6874 ; C. Civ. P. 1877, 
§ 133 ; R. C. 1895, § 5288. ]  

As to similar provision in Cal. Code Civ. Proc., S 460, see De Witt v .  Wright, 57 Cal
576 ; Harris v. Zanone, 93 Cal 59, 28 Pac. 845 ; Grand v. Dreyfus, 122 Cal. 58, 54 Pac. 
389. 

§ 7464. Same. Defendant's answer. In the actions mentioned in the last
section, the defendant may in his answer allege both the truth of the matter 
charged as defamatory and any mitigating circumstances to reduce the 
amount of damages ; and whether he proves the justificati�n or not, he may 
give in evidence the mitigating circumstances. [R. C. 1905, § 6875 ; C. Civ. P. 
1877, § 134 ; R. C. 1899, § 5289.) 

Good faith shown in mitigation of damagea. Myers v. Longstaff, 14 S. ·D. 98, 84  N. W.
233. 

Authorizes defendant in libel action to plead truth and mitigating circumstances.
Lauder v. Jones, 13 N. D. 525, 101 N. W. 907. 

On right of defendant in slander action to plead mitigating circumstances in connec
tion with general den ial. Wrege v. Jones, 13 N. D. 267, 112 Am. St. Rep. 6'79, 100 N. W.
'705, 3 A. & E. Ann. Cas. 482. 

Demurrer to answer must be overruled if it states good defenae, either complete or
partial. Will iams v. Black, 24 S. D. 501,  124 N. W. 728. 

As to similar provision in Cal. Code Civ. Proc., § 461 ,  see Taylor v. Hearst, 107 Cal.
262, 40 Pac. 392 ; Thrall v. Smiley, 9 Cal. 529 ; Lick v. Owens, 47 Cal. 252.  

§ 7465. Answer of possession. In an action to recover the possession of
property distrained doing damage, an answer that the defendant or person 
by whose command he acted was lawfully possessed of the real property upon 
which the distress was made, and that the property distrained was at the 
time doing damage thereon, shall be good without setting forth the title 
to such real property. [R. C. 1905, § 6876 ; C. Civ. P. 1877, § 135 ; R. C. 
1899, § 5290.) 

§ 7466. Joinder of actions. The plaintiff may unite in the same complaint
several causes of action, whether they are such as have been h�retofore 
denominated legal or equitable, or both, where they all arise out of : 

1. The same transaction, or transactions connected with the same subject
of action ; or 

2. Contract, express or implied ;  or
3. Injuries, with or without force, to person and property, or either ; or
4. Injuries to character ; or
5. Claims to recover real property with or without damages for the with

holding thereof, and the rents and profits of the same, or waste committed 
thereon ; or 

6. Claims to recover personal property with or without damages for the
withholding thereof ; or 

7. Claims against a tn1stee by virtue of a contract, or by operation of law .
But the causes of action so united must all belong to one of these classes 

a nd, except in actions for the foreclosure of mortgages, must affect all the 
1'747 



§ §  7466-':'477 CODE CIVIL PROCEDURE. Pleadings in 

parties to the action, and not require different places of trial, and must be 
separately stated .  [R. C. 1905, § 6877 ; C. Civ. P. 1877, § 136 ; R. C. 1895, 
§ 5291 . J

Separate and distinct causes of action must b e  eeparately stated, even i f  they can be
proper!� join� •. Sleeper v. Baker, 22 N. D. 386, 3il L.R.A. (N.S. )  864, 134 N. W. 716•

Ple!'-?lDg d1st1nct causes of action. Jasper v. Hazen, 2 N. D. 401,  51 N. W. 583, 
Un iting cause of action sounding in tort with one arising upon contract. Aultman

Co. v. Fergu.son, 8 S. D. 458, 66 N. W. 1081 ; Bank v. Dickeon, 6 N. D. 222, 69 N. W. 4511 , 
49 L:R.A. 285 ; Maree v. Wormington, 8 N. D. 329, 79 N. W. 441 .  

Jomder of cause of action to enjoin sale of  lots for special taxes with one for damages 
by street improvements. Trip(> v. City of Yankton, 10 S. D. 516, 74 N. W. 447. 

Uniting several causes of action growing out of aame transaction. Campbell v. Truat
Co .. H S. D. 483, 85 N. W. 1015 ; Bush v. Froelick, 8 B. D. 353,  66 N. W. 939. .Motion to make complaint more definite when cauaea not separately stated. Auetm 
.t t:o. v. Heiser, 6 S. D. 429, 61 N. W. 445. 

As to joinder of cause of action for equitable relief from forfeited mechanic's lien with 
one to recover penalty for failure to release lien on demand. Sheeta v. Proaaer, 16 
N. D. 1 80, 112 N.  W. 72. 

Causes are miejoined in complaint joining action by one plaintiff with one by both . 
First Nat. Bank v. D. S. B. Johnson Land Mortg. Co., 17 S. D. 522, 97 N. W. 748. 

R ight to unite claim for equitable relief and damages. Glover v. Manila Gold Min. &. 
Mil t .  Co., 19 S. D. 559, 104 N. W. 261.  

Two causes of action may be united against one who became involuntary tru11tee by 
taking mortgage from insolvent ae preference. Bowler v. First Nat. Bank, 21 B. D. 449, 
130 Am. St. Rep. 725, 1 13 N. W. 618 .  

Court ahould not d ismiss l'ase where complaint a11ks for both legal and equitable 
rel ief, and is entitled only to form<'r, but should cause transfer to jury calendar. Leisch 
•· Raer, 24 S. D. 184, 123 N. W. 719 .  

Cause vf  action for specific  performance of  land contract may be joined with eau!ll•
of al'tion for damages for failure to convey in accordance with contract. Beddow "·  
Flage. 22 N.• D. 53,  132 N. W. 637 • 

. .\l'tion under section 2986 of Revised Codes cannot be joined with action to set aside 
transfer of stock al leged to have been made to officer of corporation, as result of
fraudu lent representations on hie part. Niven v. Peoples, 23 N. D. 202, 136 N. W. 73. 

Ri!{ht to join in one complaint rlaima of ordinary and grosa negligence arising out
of same state of farts. 31 L.R .A. ( N.S. ) 158 .

As to s imi lar provision in Cal. Code Civ. Proc., 5 427,  see Locke v. Peter11, 65 Cal. 161,
3 Pac. 657 ; Johnson v.  Kirby, 65 Cal . 482, 4 Pac. 458 ; Reynolds  v. Lincoln,  71  Cal. 183,
9 Pac. 176, 1 2  Pac. 44.1 ; Furlon!{ v. Cooney, 72 Cal. 322, 14 Pac. 12 ; Cummings v.
Cummings, 2 Cal . Unre.r,, 774 , 1 4  Pac. 562 ; Fraser v. Oakdale L. & W. Co.,  73 Cal. 187, 
l4 Pac. 829 ; Smith v. ,_ mith, 80 Cal. 323. 21  Pac. 4, 22 Pae. 186 ; People v. Central Pac. 
R. Co . . 83 Cal. 393, 23 Pac. 303 ; Remy v. Olds, 88 Cal. 537, 26 Pac. 355 ; Cowan v. Abbott,
92 Cal. 1 00, 28 Pac. 2 13 ; Stark v. Wellman, 96 Cal. 400, 31 Pac. 259 ; Thelin v. Stewart,
100 Cal. 372, 34 Pac. 861 ; City Carpet B. Works v. Jones, 102 Cal. 506, 36 Pac. 841 ; 
Olmstead v. Dauphiny, 104 Cal. 635.  38 Pac; 505 ; Lamb v. Harbaugh, 105 Cal. 680,
39 Pac. 56 ; Hall v. SuBBkind, 109 Cal. 203, 41  Pac. 1012 ; Estrella V. Co. •· Butler,
125 Cal. 232, 57 Pac. 980 ; Levy v. Noble, 135  Cal. 55 !1, 67 Pac. 1033 ; Baldwin v. Napa
&. S. W. Co., 137 Cal. 646, 70 Pac. 732 ; Murphy v. Crowley, 140 Cal. 141, 73 Pac. 820 ;
Astill v. South Yuba W. Co., 146 Cal. 55, 79 Pac. 59• ;  Bole11 v. Cohen, 15 Cal. 150 ;
Keller v. Hicks. 22 Cal. 457, 83 Am. Dec. 78 ; McCarty •• Fremont, 23 Cal. 19'6 ; Car· 
pentier •· Mendenhall, 28 Cal. 484, 87 Am. Dec. 135 ; Burt v. Wileon,  28 Cal. 632 87 
Am. Dec. 142 ; Love v. Shartzer, 31 Cal. 487 ; Valencia v. Couch, 32 Cal. 339, 111 Am. 
Dec. 5t9 ; More v. Massini, 32 Cal .  590, 7 Mor. Min. Rep. 455 ; Smith •· Omnibua R. Co., 
36 Cal. 281 ; White v. Cox, 46 Cal. 169. 

§ 7WT-7477. Allegations. When deemed true or denied. Every material
allegation of the complaint, not controverted by the answer as prescribed in 
section 7448, and every material allegation of new matter in the answer, con
stituting a counterclaim, not controverted by the reply as prescribed in
section 7 452, shall for purposes of the action be taken as true. But the alle
gation of new matter in the answer, not relating to a counterclaim, or of new 
matter in a reply, is to be deemed controverted by the adverse party as upon 
a direct denial or avoidance, as the case may require. [R. C. 1905, § 6878 ; 
C. Civ. P. 1877, § 137 ; R. C. 1899, § 5292.)

Defendant Is entitled to judgment on counterclaim for lack of reply. Cbrilltotrer110n v.  
Wee, 24  N. D. 506, 139 N.  W. 689. 

l\o reply to merely defensive al leirations in answer is  required, but eame are deensf'd 
controverted by operation of law. Koester v. Northw"�tern Port Huron Co., 24 &. D. 
546, 124 N. W. 740.  
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I<'ailure to deny material facts ■tated in complaint aa admiuion of their truth. Great 
Northern R. Co. v. Loonan Lumber Co., 25 8. D. 155, 125 N. W. 6,H. 

Jurisdiction not conferred by admissions as to residence in divorce proceeding. $mith 
"· Smith, 10 N. D. 219, 86 N. W. 721. 

Denial of " each and all the alle�ation11 in the affidavit contained, except such as are 
herein admitted or qualified," sufficient. Hardy v. Purington, 6 S. D. 382, 61 N. W. 158: 

Allegations of complaint not controverted in answer. Commercial Bank v. Jackson, 
t 8. D. 605, 70 N. W. 846. 

A denial of " material allegations," not sufficient. :Mead v. Pettigrew, 11 S. D. 529, 
78 N. W. 945. 

New matter in answer deemed to be denied. Meyer v. School Dist., 4 S. D. 420, 5T 
N. W. 68 ; Risdon v. Davenport, 4 S. D. 555, 57 N. W. 482 ; Lyon v. Plankinton Bank, 
15 S. D. 400, 89 N. W. 1017 ; Friedrich v. Fergen, 15 S. D. 541, 91 N. W. 328 ; Minn. Co. 
v. Hanrahan, 9 S. D. 520, 70 N. W. 656 ; Boucher v. Pub. Co., 14 S. D. 72, 84 N. W. 237 ; 
Wyman v. Werner, 14 S. D. 300, 85 N. W. 584.

As to when new matter in answer is deemed controverted without reply. National 
Bank of Commerce v. Pick, 13 N. D. 74, Ir:} N. W. 63. 

As to new matter in answer being deemed to be controverted by advene party. Scott 
"· Northwestern Port Huron Co., 17 N. D. 91 ,  115  N. W. 192. 

As to similar provision in Cal .  Code Civ. Proe., 5 463, see Whitwell v. Thomae, 9 Cal. 
499 ; Canfield v. Tobias, 21 Cal. 349 ; Racouillat v. Rene, 32 Cal. 450, 

ARTICLE 6.- MISTAKES IN PLEADING AND AHENDHENTB. 

§ 7478. Variance m&terial and misle&ding. No variance between the
allegation in a pleading and the proof shall be deemed material, unless it has 
actually misled the adverse party to his prejudice in maintaining his action 
or defense upon the merits. Whenever it shall be alleged that a party has 
been misled, the facts shall be proved to the satisfaction of the court, and in 
what respect he has been misled ; and thereupon the court may order the 
pleading to be amended upon such terms as shall be just. [R. C. 1905, § 6879 ; 
C. Civ. P. 1877, § 138 ; R. C. 1895, § 5293.]

Variance not material, unless misleading. Brace v. Doble, 3 S.  D. 416,  53 N.  W. 859 ; 
North Star B. & S. Co. v. Stebbins, 3 S. D. 540, 54 N. W. 593 ; Hermiston v. Green, 11 
S. D. 81, 75 N. W. 8 19 ;  Cornwall  v. McKinney, 12 S. D. 1 18, 80 N. W. 171 ; Meldrum 
v. Kenefick, 15 S. D. 370, 89 N. W. 863.

NeceBBity of showing court that variance is prejud icially misleading to be material. 
Maloney v. Geiser Mfg. Co., 17 N. D. 1 95, 115 N. W. 66il. 

Neceasity of variance in civil action misleading adverse party to be materiaL Robert
lOD v. Moses, 1 5  N. D. 351, 108 N. W. 788. 

• As to materiality of variance between pleading and proof depending on proof that 
adverse party was misled to his prejudice. Halloran v. Holmes, 13 N. D. 411 ,  101
N. W. 310.

Pleading for rescission of contract on ground of fraud may be amended to read on 
ground of mutual mistake to conform with proof. Wolfinger v. Thomas, 2·2 S. D. 57, 
133 Am. St. Rep. iroo, 1 1 5  N. W. 100.

§ 7479. U not material. When the variance is not material as provided
in the last section, the court may direct the fact to be found according to the 
evidence, or may order an immediate amendment without costs. [R. C. 1905, 
§ 6880 ; C. Civ. P. 1877, § 139 ; R. C. 1899, § 5294. ]

Amendment at trial to conform to proof. Knight v. Towles, 6 B. D. 575, 62 N. W. 964. 
§ 7480. Failure to prove variance. When, however, the allegation of the

cause of action or defense to which the proof is directed is unproved, not 
in some particular or particulars only, but in its entire scope and meaning, 
it shall not be deemed a case of variance within the last two sections, but a 
failure of proof. [R. C. 1905, § 6881 ; C. Civ. P. 1877, § 140 ; R. C. 1899, 
§ 5295. ]

As to  when variance does not amount to failure of  proof. Halloran 'V,  Holme1, 11 
N. D. 411, 101 N. W. 310.

As to allowing amendment to pleading in justice's court. Rae v. Chicago, M . .t St. P. 
R. Co., 14 N. D. 507, 105 N. W. 721.

§ 7481. Amendments. When and how. .Any pleading may be onc8
amended by the party of course without costs and without prejudice to the 
proceedings already had at any time within twenty days after it is served, 
or at any time before the period for answering it expires ; or it can be so 
amended at any time within twenty days after the service of the answer or 
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demurrer to such pleading, unless it is made to appear to the court that it 
was done for the purpose of delay and the plaintiff or defendant will thereby 
lose the benefit of a term for which the cause is or may be noticed ; and if 
it appears to the court that such amendment was made for such purpose ,  
the same may be stricken out and such terms imposed as to the court may 
seem just: In such case a copy of the amended pleading must be served on 
the adverse party. After the decision of a demurrer the court may, in its 
discretion, if it appears that the demurrer was interposed in good faith, allo� 
the party to plead over upon such terms as may be just. If the demurrer lS 

allowed for the cause mentioned in the fifth subdivision of section 7442, the 
co�rt may, in its discretion and upon such terms as may be just, order the 
action to be divided into as many actions as may be necessary to the proper 
determination of the causes of action therein mentioned. [R. C. 1905, § 6882 ; 
C. Civ. P. 1877, § 141 ;  R. C. 1899, § 5296. ]

Second amendment without lf'ave not  authorized. Tripp v.  City of  Yankton, 10 S. D. 
5 1 6, _ 74 N. W. 447 ; Tripp v. City of Yankton, 1 1  S. D. 353,  77 N . W. 58�. 

Right to serve and Ille amended answer within twentv dave after ee"1ce of original, 
was not waivPd by moving court for leave to file such ·pleading. De 'Rue v. McIntosh, 
26 S. D. 42, 127 N. W. 532. 

. Amendment of pleading as discharge of sureties on bonds given to dissolve attach
ments or on bail bonds in civil actions. 42 L.R.A. ( N.S; ) 484. 

R ight to accept favorable part of order al lowing amendments and appeal . from the 
rest. 29 L.R.A. ( :-;.s . )  25 .  . 

Right to amend plead ings after final decision on appeal. 18 L.R.A. (N.S. ) 263. 
Amendment of pleading to cure defect for which motion in arrest of judgment ha& 

been made. 67 L.R.A. 179 .  
Amendment of c la im or  pleading as discharge of  surety on bail bond in  civil actions. 

4 2  L. R.A. ( ::,.".S. ) 4 84. 
Amendments ,·ary ing or altering cause of action, how far allowable. 34 Am. Dec. 

1 58 ;  5 1  Am. St. Rep. 4 14 .  
. . 

As to similar prov ision in Cal. Code Civ. Proc., § 472, see Peasle:y v. McFadden, 68 
Cal .  6 1 1 , 10 Pac.  179 ; Hed,ies v. Dam, 72 Cal . 520, 14 Pac. 133 ; Curt1sa Y. Bachman, 84 
Cal. 216, 24 Pac. 379 ; Buekley v. Howe, 86 Cal. 596, 25 Pac. 132.  

§ 7482. Court may amend. Terms. The court may, before or after judg
ment in furtherance of justice and on such terms as may be proper, amend 
any pleading, process or proceeding by adding or striking out the name of 
any party ; or by correcting a mistake in the name of a party, or a mistake 
in any other respect ; or by inserting other allegations material to · the case ;  
or, when the amendment does not e:hange substantially the claim 0.r defense, 
by conforming the pleading or proceeding to the facts proved.  [R. C. 1905. 
§ 6883 :  C. Ci�. P. 1877, § 142 : R. C. 1899, § 5297. ] .

The rule 1s to allow amendments ; to refuse is the exception. Kelsey v. Ry. Co., 1 
S. D. 80, 45 N. W. 204 ; l\ashua Hav. Bank v. Lovejoy. l N. D. 2 1 1 . 4 6  N. W. 41 1 :
Anderson v. Bank, 5 N. D. 80, 64 N. W. 114 ; Bigelow v. Draper, 6 N. D. 152, 69 N. W. 
570 ;  Haggarty v .  Strong, 10  S. D. 585, 74 N.  W. 1 037 ; Chaffee v. Runkle, ·Rowley & Co., 
1 1 S.  D. 333, 77 N. W. 583 ; J. I. Case Co. v. Eich in/ier, 15 S. D. 530, 91 N. W. 82 ; 
Hecgaard v. Trust Co., 3 S. D. 569, 54 N. W. 656 ; Martm v. Bank, 7 S. D. 263, 64 N. W. 
127. 

Affidavit for attachment may be amended. Gan11 v. Beasley, 4 N. D. 140, 59 N. W. 714. 
B i l l  of exceptions may be returned to trial court for correction. Hedlum v. Min. Co. , 

14 S. D. 369, 85 N. W. 861 . 
_Judgment may be set aside after one year, when obtained by fraud. Whittaker v. 

\larren, 14 S. D. 6 1 1 ,  86 N. W. 638. 
As to when amendment does not substantially change claim. Finlay11on v. Peterson. 

11 K. D. 45, 89 :-;_ W. 855, 
Di�eret ion of trial court as to amendment of pleadings. Satterlund v. Beal, 12 N. D. 

122 . :l5  X. W. 518 .
On right to  amend complaint technically changing cause of  al'tion, after cause baa been

set for tr ial .  Kerr v. Grand Forks, 1 5  N. D. 294 ,  107 N. W. 197. 
R ight to amend answer after evidence is all in. Barker v. More, 1 8  N. D. 82, 1 18  

N .  W.  823. 
}"acts omittt>d from origi nal answer should be pleaded by way of amendment. Murphy 

v. Plankinton Bank, 18 S. D. 3 1 7, 100 N. W. 6 14 .  
App l i ca h lc to j ustir,• court .  c\l orgridgc v .  Stoffer, 14  N. D. 430, 104 N. W. 1112 ; Brad

ley v .  � luel lcr, 22 S .  D. 5 :3 4 ,  1 1 g  X.  W.  1035 .  
As  to al low ing am<'ndnwnt to pl <'ad ing in justiec court. Rae v.  Chicago, M . .t. St. P. 

R. Co., 14 N. D. ;;o,, 105 X. \V . 72 1 .
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Pleading for rescission of contract on ground of fraud may be amended to read ongrou;id of mutual mistake, to conform with proof. Wolfinger v. Thomas 22 S. D. 57 133 _Am. St. Rep. 900, 115 N. W. 100. ' '
R1�bt to gra�t rel�e� from failure to serve undertaking on appeal from justice courtAldr ic� v. Pubhc Opmton Pub. Co., 27 S. D. 589, 132 N. W. 278. 

. �er�1c� of aummons on partner aa managing agent of aupposcd corporation givesJur!sd1ct1on '!<> that court ?Day order eummons and complaint amended, so as to showaction is agamst partnership. Goldstein v. Peter Fox Sona Co., 22 N. D. 636, 40 L.R.A.(N.S. ) 51"6, 135 N. W. 180. 
Clerical error in use of word " plaintiff " instead of word " defendant " in affidavitfor attachment because of nonresidence, is curable by amendment. llilbish v. Asada. lil N. D. 684, 125 N. W. 556. 
Appellate court will not interfere with action of trial court, in allowing amendment. of pleadings, except in cases of clear abuse of discretion. Webb v Wegley 19 N D 606, 125 N. W. 562. • ' • .

§ 7483. Pleading after time. The court may likewise, in its discretion and
upon such terms as may be just, allow an answer or reply to be made, or 
other act to be done, after the time limited by this code, or by an order 
enlarge such time ; and may also, in its discretion and upon such terms as 
may be just at any time within one year after notice thereof, relieve a party 
from a judgment, order or other proceeding taken against him through his 
mistake, inadvertence, surprise or excusable neglect, and • may supply an 
omission in any proceeding ; and whenever any proceeding taken by a party 
fails to conform in any respect to the provisions of this code, the court may, 
in like manner and upon like terms, permit an amendment of such proceedings, 
so as to make it conformable thereto. [R. C. 1905, § 6884 ; C. Civ. P. 1877. 
§ 143 ; R. C. 1899, § 5298. ]

Power to be exercised liberally in furtherance of justice. Bucknell v. Archer, 29 S. D.
22, 135 N. W. 675. 

Necessity of party avail ing himself of motion under statute to set aside judgment .
Freeman v. Wood, 14 N. D. 95,  103 N. W. 392. 

Application for relief from default judgm<'nt must be accompanied by affidant of
merits� an� �uch affidavit may �et up al l facts of case and need n�t sta:e th�_t a� at· 

' ·  torney s op1n1011 was secured. Bismarck Grocery Co. v. Yeager, 21 N. D. a-17,  lal  N . \\ . 
517. 

Good and sufficient affidavit of merits must be filed in order that railway company
may_ . have judgment by default op�ned where summon� and c�mplain� w�s served upon 

1tat1on agent. Getch<'I I v .  Great ).; orthcrn R .  Co . .  2 4 �- D. 4 8 1 ,  HO N. \\ . 109 . 
Petitio'lfr must present affidavit of merits, and must act promptly. Judd v. Patto�n• 

13 S. D. &18,  84 N. W. 19:l ; Pettigrew v. City of- Sioux Falls, 5 S. D. 646, 60 N. W. 2,  : . 
- Kirshner v. Kirshner, 7 N. D. 291 , 75 N. W. 252 ; Minn. Thresh . Mfg. Co. v. Holz, 1 0

N. D .  1 6 ,  84 N .  W .  581 ; Hood v .  Fay, 1 5  S .  D .  84, 87 N. W .  528 ; Searles v .  Christenson,
6 S. D. 650, 60 N. W. 29 ; Gauthier v. Rusicka, 3 N. D. 1, 53 N. W. 80.  

Ex parte order extending time to answer not void. Warder v. Patterson, 6 D. 83,  
50 N. W. 484. 

Docketing transcript of justice's judgment in circuit court gives no jurisdiction to 
aet it aside and grant new trial. Garlock v. Calkins, 14 S. D. 90, 84 N. W. 393. 

Judgment of reversal of appeal from county court cannot be set aside. Re Seydel'• 
Estate, 14 8. D. 115, 84 N. W. 397. · 

Power to modify a judgment ; discretion of court. Griswold Oil Co. v. Lee, 1 S. D. 
131,  47 N. W. 955, 36 Am. St. Rep. 761 ; Evans v. Fall River County, 4 S. D. 1 19 ,  55 
N. W. 862 ; G. S. Congdon Hdw. Co. v. Min. Co., 11 S. D. 376, 77 N. W. 1022 ; Minnehaha 
Nat. Bank v. Hurley, 13 S. D. 18, 82 N. W.  87 ; Yerkes v. McHenry, 6 D. 5, 50 N.  W: 485. 

Extension of time for taking exception& to charge of court. Lindblom v. Sonstehe, 10 
�. D. 140, 86 N. W. 357. 

Notice to attorney is ootice to client. Sargent v. Kindred, 5 N. D. 472, 67 N. W. 826. 
Bill of exceptions ; order extending time to settle. Johnson v. Ry. Co., 1 N. D. 354, 

18 N. W. 227 ; Moe v. Ry. Co., 2 N.  D. 282, 60 N. W. 715 .  
Keglect of  defendant must be excusable. State v .  Casey, 9 S. D. 436 ,  69 N. W. 585 ; 

•ettigrew v. City of Sioux Fal ls, 5 S. D. 646, 60 N. W. 27 ; Sargent v. Kindred, 5 N. D.
•• 63 N. W. H il ;  Weber v. Tschetter, 1 S. D. 205, 46 N. W. 201.

Power to amend notice of motion for new trial. Bunker v. Taylor, 10 S. D. 526,
':4 N. W. 450. 

Courts possese inherent power to vacate and set aside collu�ive and fraudu!er_it judg• 
ments, notwithstand i ng more than one year bas elapsed smce entry. \\ 1lhams v. 
"Fai rmount School Diet., 21 N. D. 198, 129 N. W. 1027. 

As to prn<'ti<'e in motions to vacate default judgments. Wheeler v. Castor, 11 N. D. 
347, 61  L.R.A. 746, 92 N.  'v\' . 381 .  
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Proper procedure for relief from default judgment la by motion to vacnte same baBOO 
on affidavit of merit& and proposed verified answer. Racine-Sattley Mfg. Co. v. Pavlicek, 
21 N. D. 222, 130 N. W. 228. 

As to discretion of trial court in vacating default judgment. Braseth v. Bottineau 
County, 13 N . D. 344, 100 N. W. 1082 ; Keeney v. Fargo, 14 N. D. 419, 105 K. W. :12 ; 
Cort1on v. Smith, 22 S. D. 501, 1 18 N. W. 705 ; Cl ine ·v.  Duft'y, 20 N. D. 525, 129 N. W. 
75 ; 1-'irst Nat. Bank v. Krenelka, 23 N. D. 568, 137 N. W. 824. 

Court's discretion in opening default is limited to doubtful cases, where an impartial 
mind hesitates. Kinkead v. Moriarty, 29 S. D. 202, 1 36  N. W. 101 .  

Reviewing court will examine facts shown for purpose of determining whether or not, 
in interest of justice and right, default should not be set aside, and defense upon 
merits permitted. Citizens' Nat. Bank v. Branden, 19 N. D. 489, 27 L.R.A. ( N.S. ) 858, 
126 N. W. 102. 

Judgment will not be vacated where defaulting party was duly served and case regu• 
larly tried. Kjetland v. Pederson, 20 S. D. 58, 10-1 N. W. 677. 

Neglect of foreigner unfamiliar with our practice to secure attorney in time as ground 
for opening default. Rosebud Lumber Co. v. Serr, 22 S. D. 389, 117  N. W. 1042. 

Party entitled to relief from judgment within year, where court determined more than 
was before it on appeal. Re Skelly, 2 1  S. D. 42-1, 113  N. W. 01. 

As to year within which to move for relief under statute beginning to run from date 
of actual notice of judgment. Martinson v. Marzolf, 14 N. D. 301,  103 N. W. 937. 

As to when rel ief from default judgment will be granted. Hunt v. Swenson, 15 N. D. 
512, 108 N. W. 41. 

Inappl icable to motion to aet aside satisfaction of judgment entered through mistake 
of fact. Acme Harvester Co. v. Magill, 15 N. D. 1 16, 106 N. W. 563. 

Inapplicable to mistake of court on trial. Olson v. Mattison, 16 N. D.  231, 112 N. W: 
994. 

Action is deemed discontinued after sixty days bad elapsed from filing of affidavit for 
publication without personal service of summons, or first publication thereof having
been made. Riebold v. Hartzell, 23 N. D. 264, 136 N. W. 247.  

Court has power to direct that time of trial of removal proceedings may be extended 
for th irty days from filing of remittitur and opinion. Albrecht v. Zimmerly, 23 N. D.
337, 136 N. W. 240. 

Mere inconvenience to party defendant, and mere fact that he was busy with his farm 
work, do not furnish such excuse as is contemplated by provisions permitting opening 
of default judgments. Baza! v. St. Stanislaus Church, 21 N. D. 602, 132 N. W. 212. 

On application for dismissal because of fai lure for five years to prosecute action de
termination thereof is matter in sound discretion of court. Lambert v. Brown, 2ll N. D. 
107, 132 N. W. 781 .  

Pendency of  motion as  extending time to plead. 47 L.R.A. ( N.S. ) 853. 
§ 7484. Unknown name. When the plaintiff shall be ignorant of the name

of a defendant, such defendant may be designated in any pleading or pro
ceeding by any name ; and when bis true name shall be duroovered the 
pleading or proceeding may be amended accordingly. [R. C. 1905, § 6885 ; 
C. Civ. P. 1877, § 144 ; R. C. 1899, § 5299. ]

Will not excuse describing partnership by firm name only. Gana v. Beaaley, oi N. D. 
140, 69 N. W. 71'. 

§ 7485. Trivial defects disregarded. The court shall, in every stage of an
action, disregard any error or defect in the pleadings or proceedings, which 
shall not affect the substantial rights of the adverse party ; and no judgment 
shall be reversed or affected by reason of such error or defect. [R. C. 1905, 
§ 6886 ; C. Civ. P. 1877, § 145 ; R. C. 1899, § 5300.]

Trivial defects disregarded. Braithwaite v. Power, 1 N. D. oi55, 48 N. W. 354 ; Western 
Twine Co. v. Wright, 1 1  S. D. 621 ,  78 N. W. ?42, 44 L.R.A. 438 ; Heegaard v. Trust Co., 
3 8. D. 669, H N. W. 656 ; Hulst v. ABBOciat1on, 9 S. D. 144, 68 N. W. 200 ; Wyman v. 
Werner, 14 S. D. 300, 85 N. W. 584 ; Green v. Hughitt Twp., 5 S. D. 452, 69 N. W. 22-t. 

Variance between name in mortgage and note. Andrews v. Wynn, • S. D. oiO, H 
N. W. 1047. 

Grammatical error in answer as trivial defect to be disregarded. Ward v. Gradin, 11 
N. D. 649, 109 N. W. 57.

Failure of notary to sign certificate to deposition in official capacity ia not mbatantial
defect where it i s  signed and seale.d on preceding page. Kinkade v. Howard, 18 S. D. 60, 
99 N. W. 91. 

Applicable to justice court cases. Bradley v. Mueller, 22 S. D. 534, 118 N. \.\'. 1036. 
As to irregularity In directing verdkt after receiving additional evidence withou• 

renewal of motion therefor, without objection being d isregarded. Dring v. St. Lawrence 
Tw-p., 23 S . D. 6:!4, 122 N. W. 664 .  

Error, in allowing a mendment of complaint. was not reversible error, where trans• 
action allegrd by compla int  was same as that  �ct up in answer, and issues arose upon 
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implied denial of allegations of answer. Koester v. Northwe&tern Port Huron Co., 24
8. --0. 546, 124 N. W. 740.

On limitationa of rule that pleadings should be liberally construed. Weber v. Lewie,
19 N. D. 473, 34 L.R.A. (N.S. )  364. 126 N. W. 105. 

Clerical error by which word " plaintiff " instead of " defendant " was used in affi• 
davit for attachment should be disregarded. Helbirh v. Asada, 19 N. D. 684, 125 :N. W. 
556. 

As to similar provision in Cal. Code Civ. Proc., S 475, aee Ex partc Fil Ki. 70 Cal. 
584, 21 Pac. 974. 

§ 7486. Supplemental pleading. The plaintiff and defendant respectively
may be allowed on motion to make a supplemental complaint, answer or reply, 
alleging facts material to the case occurring after the former complaint, 
answer or reply, or of which the party was ignorant when his former pleading 
was made. [R. C. 1905, § 6887 ; C. Civ. P. 1877, § 146 ; R. C. 1899, § 5301. ] 

Supplementary complaint must relate to cause in original complaint. Swedish• 
American Banlt v. Dickson Co., 6 N. D. 222, 69 N. W. 455, 49 L.R.A. 285. 

Leave to file 111pplementary _complaint is ordinaril,- granted. Schouweiler v. Hough, 
'I S. D. 163, 63 N. W. 776 ; Kirby v. Muench, 12 S. D. 616, 82 N. W. 93.

Facts omitted from original answer ahould be pleaded by way of amendment. Murphy
•· Plankinton Bank, 18 S. D. 317, 100 N. W. 614.

Defense or counterclaim arising after former pleading may be interposed. Christoffer•
aon v. Wee, 24 N. D. 506, 139 N. W. 689. 

As to aimilar provision in Cal. Code Civ. Proc., I 404, see Harding v. Minear, 54
Cal. 502 ; Seehorn v. Bi� Meadows & B. W. R. Co., 60 Cal. 240 ; Jacob v. Lorenz, 98 
Cal. 332, 33 Pac. 119 ; Giddings v. Seventy-Six L. & W. Co., 109 Cal. 116, 41 Pac. 788 ;
Brown v. Valley V. M. Co., 127 Cal. 630, 60 Pac. 424. 

CHAPTER 9. 

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 

ABTIOL:B 1. ARREST AND BAIL, § §  7488-7515. 
2. CLAIM AND DELIVERY OF PERSONAL PROPERTY, §§  7516-7527.
3. INJUNCTION, §§ 7528-7536.
4. ATTACHMENT, § §  7537-7566.
5. GARNISHMENT, §§  7567-7587.
6. RECEIVERS, §§  7588-7592.
7. OF DEPOSIT, §§ 7593-7596.

§ 7ffl. Olassifted. The provisional remedies in civil actions are :
l. Arrest and bail.
2. Claim and delivery of personal property.
3. Injunction.
4. Attachment.
5. Garnishment.
6. Receivers.
7. Deposit in court. [R. C. 1905, § 6888 ; C. Civ. P. 1877, § 147 ; R. C. 1899,

§ 5302.J
ABTICLE 1 .- ARREST AND BAIL. 

§ 7488. Arrest limited. Contempt. No person shall be arrested in a civil
action except as prescribed by this code ; but this provision shall not apply 
to proceedings for contempt. [R. C. 1905, § 6889 ; C. Civ. P. 1877, § 148 ; 
R. C. 1899, § 5303.]

Aa to similar provision in Cal. Code Civ. Proc., l 478, see Ex parte Harker, 49 Cal.
485 ; Ex parte Yonetaro Fkumoto, 120 Cal. 316, 52 Pac. 728 ; Page v. Randall, 6 Cal. 32 ;
Stewart v. Levy, 36 Cal. 159. 

§ 7489. Defendant may be arrested, when. The defendant may be arrested
as hereinafter prescribed in the following cases : 

1. In an action for the recovery of damages for an injury to person or
character, or for injuring or for wrongfully taking, detaining or converting 
property. 
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2. _ In an action for money or property embezzled or fraudulently mis
apph�d or converted to his own use by a public officer, or an officer of a cor
porat�on, ?r an attorney, factor, broker. agent or other person in a fiducia1-_,·
capacity, m the course of his employment  as such. 

3 . . In an action to recover the possession of personal property unjust!�
deta!ned, when the property, or any part there of. has been coucealed, removed 
?r disposed _of, so that it cannot be found or taken by the sheriff and with the 
mtent that 1t should not be found or takeu, or with the intent to deprive the 
plain tiff of the benefit thereof. 

�- �Vhen �he defendant has been guilty of a fraud in contracting the debt, 
or 11: mc1�rrmg the obligation for which the action is brought, or in concea ling 
or d1sposmg of the property, for the taking, detention or conversion of whi ch 
the act ion is brought, or when the action is brought to recover• damages for 
fraud or deceit. 

5. When the defendant has removed or disposed of his property or is about
to do so wi th the intent to defraud his creditors.

But no female shall be arrested in any action except for willful injury to
person, character or property. [R. C. 1905, § 6890 ; C. Civ. P. 1877, § 149 ;
R. C. 1 895, § 5304. ]

Arrest in action for damages for wrongful taking and conversion of pereonal property. 
Vinton v. Knott, 7 S. D. li9, 63 K. W. 783 ;  Hormann v. Sherin, 8 S. D. 36, 65 N. W. 
434, 59 Am. St. Rc·p. 744. 

Concealment of mortgaged property. Thompson v. Thompson, 10 N. D. 564, 88 N. W. 
565.  

Complaint alleging that attorney retained more for services than he was entitled to 
does not charge embezzlement. Jones v. Winsor, 22 S. D. 480, 1 18  N. W. 716. 

Arrests in  rivil actions remain eamc as nt common law. Drake v. Vernon, 26 S. D. 
354, 128 N. W. 317. 

Action by father to recover damages for seduction of hie minor daughter is action 
for " injury to pl•rson." State e.,: rel .  Nyhus v. Ross, 24 N. D. 586, 139 N. W. 1051 . 

Right to arrest in breach of promise ca�e. 59 L.R.A. 957. 
Effe<'t of bankruptcy law on proceedings for arrest in state insolvent proceedings. 

f5 L.R.A. 1 88. 
Arrest under civil process for breach of warranty. 20 L.R.A. ( N.S. )  844. 
Right to arrest partner in civil action or proceeding. 4 L.R.A. ( N .S. )  130. 
Effect on suit of d ischarge from wrongful arrest. 19 L.R.A. 560. 
As to similar provi sion in Cal. Code Civ. Proc., § 479, see Payne v. Ell iott, 54 Cal. 

339, 35 Am. Rep. RO, 14  }for. Min .  Rep. 5 15 ; Ex parte Yonetaro Fkumoto, 120 Cal. 
3 16, 52 Pac. 726 ; Fkumoto v. Marsh, mo Cal .  66, 80 Am. St. Rep. 73, 62 Pac. 303, 509 ; 
Soule v . Hayward, 1 Cal. 345 ; In the Matter of Holdforth , 1 Cal. 438 ; Ex parte Prader, 
6 Cal. 239 ; Ex parte Cohen, 6 Cal. 318 ; Bel<lcu v. Henriques, 8 Cal. 87 ; Porter· v. 
Hermann,  8 Cal. 619 ; Davis v. Robinson, 10 Cal .  41 1 ; Stewart v. Levy, 36 Cal. 159. 

§ 7490. Where order obtained. An order for the arrest of the defendant
must be obtained from a judge of the court in which the action is brought. 
[R. C. 1 90;i, § 6891 ; C.  Civ. P. 1877, § 150 ; R. C. 1899, § 5305. ] 

Order of arrest and bail may i ssue. Thompson v. Thompson, 10 N. D. 564, 88 
N. W. 565. 

As to similar provi sion in Cal. Code Civ. Proc., § 480, see Fkumoto v. MarBb, 130 
Cal.  66, 80 Am. St. Rep. 73, G2 Pac. 303, 509. 

§ 7491 . Basis of order. The order may be made whenever it appears to
the jud ge by the affidavit of the plaintiff or some other person, th.at a suffi
eient cause of action exists and that the case is one of those mentioned . in 
section 7489. The affidavit must be either positive or upon in formation and 
belief ; and when upon information and he lief, it must state the facts upon 
which the information and belief are founded.  If an order of arrest is made. 
the affidavit must be filed in the office of the clerk of the court. [R. C. 1 905: 
§ 6892 : C.  Civ. P. 1 877, § 151 ; R. C. 1899,  § 5306. ]

Farts upon wh ich information anrl hel irf  found<'cl m11,t be stated. Hart v. Grant, 8 S. D. 
248, 66 N. W. 322 ; Ka<'ppler v. Hed River Val ley Nat. Bank, 8 N. D. 406, 79 N. W. 
869 ; State v. !lfrKniirht. 7 N. D. 444 ,  75 N. \\'. 790. 

Action by father to recover damn:;!<'� for seduction of hi� minor daughter is action for 
" injury to person." Ftate ex rel . °\'ylrns v. Ross, 24 N. D. 486, 139 N. W. 1051 . 

A s  to s imi lar  prodsion in Cn 1 .  ('()fl t• Civ. Pro<' . . § 481 . see DuRey v. Helm, 59 Cal .  lRS : 
Ex parte Yonetaro Fkumot-0. 1 20  Cal .  316.  52 Pae. 726 ; Fkumoto v. MarRh , 1 30 Cal .  
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66, 80 Am. St. Rep. 73, 63 Pac. 303, 509 ; McGilvery v. Morehead, 2 Cal. 607 ; South• 
worth v. Rcsing, 3 Cal. 377 ; Matoon v. Eder, 6 Cal. 57. 

§ 7482. Undertaking from plaintiff. Before making the order the judge
shall require a written undertaking on the part of the plaintiff with or without 
sureties, to the effect that if the defendant recovers judgment, the plaintiff 
will pay all costs that may be awarded to the defendant and all damages 
:vhich he may sustain by reason of the arrest, not exceeding the S'Um specified 
m the undertaking, which shall be at least one hundred dollars. If the under
ta king is executed by the plaintiff without sureties, be shall annex thereto 
an affidavit that he is a resident and householder or freeholder within the 
state, and worth double the sum specified in the undertaking over ·an his 
debts and liabilities and exclusive of all property exempt from execution 
by the laws of this state. [R. C. 1905, § 6893 ; C. Civ. P. 1877, § 152 ; R. C. 
1899, § 5307. ] 

Order of arrest 11nd bail. Thompson v. Thompson, 10 N. D. 564, 88 N. W. 565. 
§ 7493. When order issued and served. The order may be made to ac

company the summons, or at any time afterwards before judgment. It shall 
Fequire the sheriff of the county, where the defendant may be found, forth
with to arrest him and hold him to bail in a specified sum, and return the order 
at a place and time therein mentioned to the plaintiff or his attorney by whom 
it shall be subscribed or indorsed. But such order of arrest shall be of no 
avail and shall be vacated or set aside on motion, unless the same is served 
upon the defendant as provided by law before the docketing of any judgment 
in the action ; and the defendant shall have thirty days after the service of 
the order of arrest, in which to answer the complaint in the action and to move 
to vacate the order of arrest or to reduce the amount of bail. [R. C. 1905, 
§ 6894 : C. Civ. P. 1877, § 153 ; R. C. 1895, § 5308. ]  

As to  similar provision in Cal. Code Civ. Proc., § 483, see Dusey v. Helm, 59 Cat
H� ; Fkumoto v. '.\1arsh, 130 Cal. 66, 80 Am. St. Rep. 73, 62 Pae. 303, 509 ; Matoon v. 
F.<ler, 6 Cal. 57 ; Ex parte Cohen, 6 Cal .  318 .  

§ 7494. Papers served on defendant. The affidavit and order of arrest
shall be delivered to the sheriff, who upon arresting  the defendant shall 
deliver to him a copy thereof. [R. C. 1905, § 6895 ; C. Civ. P. 1877, § 154 ; 
R. C. 1899, § 5309. ]

§ 7495. SherHf 's duties. Bail. The sheriff must execute the order by
arresting the defendant and keeping him in custody until discharged by law, 
and may call the power of the county to his aid in the execution of the arrest 
as in case of process. The defendant may give bail whenever arrested at 
any hour of the day or night, and must have reasonable opportunity to 
procure it before being committed to prison. [R. C. 1905, § 6896 ; C. Civ. P. 
1877, § 1 55 : R. C. 1899, § 5310. ]  

§ 7496. Discharge. The defendant at any time before execution shall be
discharged from the arrest, either upon giving bail or upon depositing the 
amount mentioned in the order of arrest as provided in this article. [R. C. 
1905, § 6897 ; C. Civ. P. 1877, § 156 ; R. C. 1899, § 5311 . ]  

§ 7497. Bail, how given. The  defendant may give bail by causing a written
undertaking in the sum specified in the order of arrest to be executed by 
two or more sufficient bail, stating their places of residence and occupations, 
to the effect that the defendant shall at all times render himself answerable 
to the process of the court during the pendency of the action, and to such as 
may be issued to enforce the judgment thereon, or if he is arrested for the 
cause mentioned in the third subdivisiou of section 7489, an undertaking to 
the same effect as that provided in section 7521. [R. C. 1905, § 6898 ; C. Civ. P. 
1877, § 1 57 � R. C. 1899. § 5312. ]  

A11 fo simi lar prov i sion in Cal. Code Civ. Proc., I 487, sec Matoon v.  Eder, e Oe.l. 57. 
§ 7498. Surrender by bail. At any time before a failure to comply with

the  imdertaking the bail may surrender the defendant in their exoneration, 
or he niay surrender h imself to the sheriff of the county where he was ar
I:1'sted iu- the following manner : 
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1. A certified copy of the undertaking of the bail shall be delivered to the
sheriff, who shall detain the defendant in his custody thereon as upon an 
order of arrest, ant! shall by a certificate in writing acknowledge the sur
render. 

2. Vpon the production of a copy of the undertaking and sheriff's certifi
cate, a judge of the court may, upon a notice to the plaintiff of eight days 
with a copy of the certificate, order that the bail be exonerated ; and on filing 
the order and the papers used on said application they shall be exonerated 
accordingly. But this section shall not apply to an arrest for a cause men
tioned in subdivision 3 of section 7489, so as to discharge the bail from an 
undertaking given to the effect provided by section 7521. [R. C. 1905, § 6899 ; 
C. Civ. P. 1877, § 158 ; R. C. 1899, § 5313.)

As to similar provision in Cal. Code Civ. Proc., I 488, see Babb T.  Oakley, 5 Cal. 93 ;
Matoon v. Eder, 6 Cal. 57 ; Allen v. Breslauer, 8 Cal. 552. 

§ 7499. Bail m&y arrest. For the purpose of surrendering the defend
ant the bail at any time or place before they are finally charged may them
selves arrest him, or by a written authority indorsed on a certified copy o� 
the undertaking may empower any person of suitable age and discretion to 
do so. [R. C. 1905, § 6900 ; C. Civ. P. 1877, § 159 ; R. C. 1899, § 5314. J  

Right of sureties on bail bond to  pursue their principal into another state for the 
purpose of arresting him. 14 L.R.A. 605. 

§ 7500. Action &gainst bail. In case of failure to comply with the under
taking the bail may be proceeded against by action only. [R. C. 1905, § 6901 ; 
C. Civ. P. 1877, § 160 ; R. C. 1899, § 5315 . ]

§ 7501. Bail exonerated. The bail may be exonerated either by the death
of the defendant, or his imprisonment in the penitentiary, or by his legal 
discharge from the obligation to render himself amenable to the process, 
or by his surrender to the sheriff of the county where he was arrested in 
execution thereof, within twenty days after the commencement of the action 
against the bail or within such further time as may be granted by the court. 
[R. C. 1905. § 6902 ; C. Civ. P. 1877, § 161 ; R. C. 1899, § 5316. ) 

§ 7502. Pl&intift' m&y except to bail. Within the time limited for that
purpose the sheriff shall deliver the order of arrest to the plaintiff, or the 
attorney by whom it is subscribed, with his return indorsed, and a certified 
copy of the undertaking of the bail. The plaintiff within ten days thereafter 
may serve upon the sheriff a notice that he does not accept the bail, or he shall 
be deemed to have accepted it and the sheriff shall be exonerated from 
liability. [R. C. 1905, § 6903 ; C. Civ. P. 1877, § 162 ; R. C. 1899, § 5317.J 

§ 7503. Justiftcation. On the receipt of such notice the sheriff or defendant
may, within ten days thereafter, give to the plaintiff, or the attorney by whom 
the order of arrest is subscribed, notice of the justification of the same or other 
bail, specifying the place of residence and occupation of the latter, before a 
judge of the court at a specified time and place ; the time to be not less than 
five nor more than ten days thereafter. In case other bail is given there shall 
be a new undertaking in the form prescribed in section 7497. [R. C. 1905, 
§ 6904 : C. Civ. P. 1877, § 163 ; R. C. 1899, § 5318. ]

§ 7504. Requisites of bail. The qualifications of bail must be as follows :
1. Each of them must be a resident and householder or freeholder within

the state. 
2. They must each be worth the amount specified in the order of arrest.

exclusive of property exempt from execution ; but the judge, or a justice of 
the peace, on justification, may allow more than two bail to justify severally 
in amounts Jess than that expressed in the order, if the whole justification 
is equivalent to that of two sufficient hail. lR. C. 1905, § 6905 ; C. Civ. P. 1877, 
§ 1 64 : R. C. 1899, § 5319. J

§ 7505. Examination of b&il. For the purpose of justification each of the
bail shall attend before any judge of a district court, or a justice of the 
peace at the tim� and place mentioned in the notice, and ipay be examine� 
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on oath on the part of the plaintiff touching his sufficiency in such manner 
as the judge or justice of the peace in his discretion may think proper. The 
examination shall be reduced to writing and subscribed by the bail if required 
by the plaintiff. The costs of the justification shall be paid by the party 
offering the bail, if the same is found not sufficient, but if sufficient then the 
party excepting shall pay such costs. Such costs shall be returned by the 
officer with his report of the justification and shall be taxed by the court in 
which the action is pending as other costs are taxed. [R. C. 1905, § 6906 ; 
C. Civ. P. 1877, § 165 ; 1889, ch. 21, § 1 ;  R. C. 1895, § 5320. ]

§ 7506. Allowance of. If the judge or justice of the peace finds the bail
sufficient, he shall annex the examination to the undertaking, indorse his 
allowance thereon and cause them to be filed with the clerk ; and the sheriff 
shall thereupon be exonerated from liability. [R. C. 1905, § 6907 ; C. Civ. P. 
1877, § 166 ; R. C. 1899, § 5321.] 

§ 7607. Deposit. Discharge. The defendant may at the time of his arrest,
instead of giving bail, deposit with the sheriff the amount mentioned in the 
order. The sheriff shall thereupon give the defendant a certificate of the 
deposit, and the defendant shall be discharged out of custody. [R. C. 1905, 
§ 6908 ; C. Civ. P. 1877, § 167 ; R. C. 1899, § 5322.J

§ 7608. Payment into court. The sheriff shall within four days after the
deposit pay the same into court, and shall take from the officer receiving the 
same two certificates of such payment, one of which he shall deliver to the 
plaintiff and the other to the defendant or his attorney. For any default 
in making such payment the same proceedings may be had on the official 
bond of the sheriff to collect the sum deposited as in other cases of delinquency. 
[R. C. 1905, § 6909 ; .C. Civ. P. 1877, § 168 ; R. C. 1899, § 5323.J 

§ 7609. Refunded on approved bail. If money is deposited as provided
in the last two sections, bail may be given and justified upon notice as pre
scribed in section 7503 at any time before judgment ; thereupon the judge, 
before whom the justification is had, shall direct in the order of allowance, 
that the money deposited be refunded by the sheriff to the defendant and it 
shall be refunded accordingly. [R. C. 1905, § 6910 ; C. Civ. P. 1877, § 169 ; 
R. C. 1899, § 5324.]

§ 7510. Applied on judgment. When money shall have been so deposited,
if it remains on deposit at the time of an order or judgment for the pay
ment of money to the plaintiff, the clerk shall under the direction of the court 
apply the same in satisfaction thereof, and after satisfying the judgment 
shall refund the surplus, if any, tc the defendant. If the judgment is in favor 
of the defendant, the clerk shall refund to him the whole sum deposited and 
remaining unapplied. [R. C. 1905, § 6911 ; C. Civ. P. 1877, § 170 ; R. C. 1895, 
§ 5325. ]

§ 7511. Sheriff's liability. If after being arrested, when there is a jail to
which the defendant may be committed, the defendant escapes or is rescued, 
or bail is not given or justified, or a deposit is not made instead thereof, the 
sheri1f shall himself be liable as bail. But he may discharge himself from 
such liability by the giving and justification of bail as provided in sections 
7503, 7504, 7505 and 7506 at any time before process against the person of 
the defendant to enforce an order or judgment in the action. [R. C. 1905, 
§ 6912 ; C. Civ. P. 1877, § 171 ; R. C. 1899, § 5326. ]

§ 7512. Judgment against sheriff. If a judgment is recovered against the
sheriff upon his liability as bail and an execution thereon is returned unsatis
fied in whole or in part, the same proceedings may be had on the official bond 
of the sheriff to collect the deficiency as in other cases of delinquency. [R. C. 
1905. § 691 3 ; C. Civ. P. 1877, § 172 ; R. C. 1899, § 5327.] 

§ 7513. Bail liable to sheriff. The bail taken upon the arrest shall, unless
t.hey justify or other bail is given or justified, be liable to the sheriff by action
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for damages which he may sustain by reason of such omission. [R. C. 1905, 
§ 6914 ; C. Civ. P. 1877, § 173 ; R. C. 1899, § 5328. )

§ 7514. Motion to vacate aITest. A defendant arrested may at any time
before judgment apply on motion to vacate the order of arrest or to reduce 
the amount of bail. [R. C. 1905, § 6915 ; C. Civ. P. 1877, § 174 ; R. C. 1899 
§ 5329. ]

' 

§ 7515. Heard upon a.ffldavits. If the motion is made upon affidavits on
the part of the defendant, but not otherwise, the plaintiff may oppose the same 
by affidavits, or other proofs, in addition to those on which the order of arrest 
was made. [R. C. 1905, § 6916 ; C. Civ. P. 1877, § 175 ; R. C. 1899 § 5330 . )  

lm·1,'lltifation of  merits of  arrest and imprisonment. Thompson v .  Tho:iipaon, 10 N.  D.
664, 88 .N. w. 565. 

ARTICLE 2.- CLAill AND DELIVERY OF PERSONAL PROPERTY. 
§ 7516. When may claim. The plaintiff in an action to recover the pos

session of personal property may, at the time of issuing the summons or at 
any time before answer, claim the immediate delivery of such property as 
provided in this article. [R. C. 1905, § 6917 ; C. Civ. P. 1877, § 176 ; R. C. 
1899, § 5331 . ]  

Not necessary t o  take posae88ion o f  property. Simpson Brick-Press Co. v. Marshall, 
11 S. D. 528, 59 N. W. 72&. 

Recovery of chattel mortgaged property levied upon a third party. Coughran v. Sund• 
back, 9 S. D. 483, 70 :!\. W. 644. 

Takes pince of old actions of replevin and detinue. Willia v. De Witt, 3. S. D. 281, 
62 � - \\'. 1090. 

Rq, levin against public officers. 25 • .\m. St. Rep. 256. 
Rt>plevin for propnty sci z<'d under exerut ion . 20 Am. DE>c. 6!l6 : 80 Am. St. Rep. 697. 
,Yhen and agn inst \\'liom replevin smtn innhle. 80 Am. St. Rep. 741. 
R iirht to ma intain action to recover property in specie against one not in possession. 

18 L .R.A . ( �.S. ) 126!i. 
NecesFity of returning" conRideration before bri ng'in,!:' rC'plcvin for property obtained by 

frnu,luknt purchase. 21 L.R.A. 206 ; 1 L.R.A. ( N .8. ) 4 74 . 
R ight to maintain replevin IJy or against one in adverse possession of ]and, for things 

eevert•d . 69 L.R.A. 732. 
Rt>plevin for prop!'rty tnkcn hv levv undt>r void or voidah!c ,iudgment. 55 L.R.A. 280. 
R ight of one from whom property has been taken in replevin to maintain similar 

action for its recovery. 8 L.R .A. ( N .� . ) 2 16 .  
As  to simi1ar provi�ion in ('al. Code Civ. Proc., i 509, see De Thomas v. Witherby, 

61 Cal. 92, 41 Am. Rep. 542 : Faulkner v. First Nat. Dank, 130 Cal. 258, 62 Pac. 463. 
§ 7517. Plaintiff 's affidavit. When a delivery is claimed, an affidavit must

be made hy the plaintiff. or by some one in his behalf, stating : 
1. That the plaintiff is the owner of the property claimed, particularly

describing it, or is lawfully entitled to the possession thereof by virtue of a 
special property therein, the facts in respect to which shall be set forth. 

2. That the property is wrongfully detained by the defendant.
3. The alleged cause of the detention thereof according to his best know)...

edge, information and belief. 
4. That the same has not been taken for a tax, assessment or fine pursuant

to a statute ; or sE>ized under an execution or attachment against the prop
erty of the plaintiff ; or, if so seized, that it is by statute exempt from such 
seizure ; and, 

5. The actual  value of the property. [R. C. 1905, § 6918 ; C. Civ. P. 1877,
§ 177 ; R. C. 1899, § 5332.]

Act ion will l ie to rt>C'over exempt property. Oliver v. Wilson, 8 N. D. 1190, 80 N. W. 
757, 7:l Am. St. Rep. 784 ; Linander v. Longstaff', 7 S. D. 1 57. 63 N. W. 775. 

A l l"!."' tion of vnlue. N"orthwood Bank v. Maµ-nu�eon, 9 N. D. 1 51, 82 N. W. 748. 
Jnn ppl icahlc where no cla im for immedi a te del i very of personal property is made. 

John ,on v. H i lknhrnnd . 18 S. D. 446, 1111 N. W. 33. 
As to � im i lar provision in <'nl .  Code Civ. Proc., 5 510, see Faulkner v. First Nat. 

Tinnk .  J:10 Cul . 25S ,  62 Pac. 463. 
§ 7518. Requisition to sher:ft'. The pl aintiff may thP-reupon, by an indorse

m ,�nt in wri t i ng- upon the affiilavit .  rPqnirP. the sl1 Priff of tl1 e  conn ty. wh <'l'f' 
t h e  property claimed may be, to take the same from the defendant and 
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deliver it to the plaintiff. [R. C. 1905, § 6919 ; C. Civ. P. 1877, § 178 ; R. C. 
1899, § 5333 . )  

As t o  similar provision i n  Cal. Code Civ. Proc., § 51 1 ,  see Faulkner v .  First :Nat. 
Bank, 130 Cal. 258, 62 Pac. 463. 

§ 7519. Security by plaintiff. Upon the receipt of the affidavit and notice
with a written undertaking executed by one or more sufficient sureties 
approved by the sheriff, to the effect that they are bounti in double the value 
of the property as stated in the affidavit for the prosecution of the 11ction for 
the return of the property to the defendant, if return thereof is adjudged, 
and for the payment to him of such sum as may for any cause be recovered 
against the plaintiff, the sheriff shall' forthwith take the property described 
in the affidavit, if it is in the possession of the defendant or his agent and 
retain it in his custody. He shall also without delay serve on the defendant 
a copy of the affidavit, notice and undertaking by delivering the same to him 
personally, if he can be found, or to his agent from whose possession the prop
erty is taken ; or, if neither can be found, by leaving them at the usual place 
of .abode of either with some person of suitable age and discretion. [R. C .  
1905, § 6920 ; C. Civ. P.  1877, § 179 ; R.  C. 1899, § 5334. ] 

Service of copy of affidavit, notice an<I.rundertaking. Guernsey v. Tuthill, 12 S. D. 
584, 82 N. \\". 190. 

As to whRt consti tutes fa.Jure to prosecute an action within meaning of undertaking 
in cla im and delivery. Siebolt v. Konatz Saddlcry Co., 15 N. D. 87. 106 N. W. 564. 

Effect of delivery of bond un�igned by principal ohl igor. 12 L.R.A. (N.S. )  1 1 18. 
Form of judgment on rt>plevin bond. 62 L.R.A. 453. 
Effect upon surety on replevin bond of judgment against principal. 40 L.R.A. ( K .S. )  

744. 
Defects or irregularities in replev in bond as defense to action on bond which has 

sen·ed its purpose. 29 L.R.A. (N .S. ) 747. 
As to similar provision in Cal .  Cocle Civ. Proc. , § 512, see Knecbone v. Kneelione, 83 

Cal. 645, 23 Pac. 1031 ; Faulkner v. First Nat. Bank, 130 Cal. 258, 62 Pac. 463. 
§ 7520. Exceptions by defendant. The defendant may. within three days

after the service of a copy of the affidavit and undertaking, give notice to 
the sheriff that he excepts to the sufficiency of the sureties. If he fails to do 
so, he shall be deemed to have waived all objection to them. When the 
defendant excepts, the sureties shall justify on notice in like manner as bail 
upon an arrest. And the sheriff shall be responsible for the sufficiency of the 
sureties, until the objection to them is either waived as above provided, or 
until they shall justify, or new sureties shall be substituted and justify. 
If the defendant excepts to the sureti es, he cannot reclaim the property as 
provided in the next section. [R. C. 1905, § 6921 ; C. Civ. P. 1877, § 180 ; R. C. 
1899, § 5335. l 

As to similar provision in Cal. Code Civ. Proc., I 513, see Faulkner v. First Nat. 
Bank, 130 Cal. 258, 62 Pae. 463, 

§ 7521. Redelivery to defendant. At any time before the delivery of the
property to the plaintiff the defendant may, if he does not except to the sure
ties of the plaintiff, require the return thereof upon giving to the sheriff a 
written undertaking executed by two or more sufficient sureties, to the effect 
that they are bound in double the value of the property as stated . in the 
affidavit of the plaintiff for the delivery thereof to the plaintiff, if such deliv
ery is adjudged and for the payment to l1im of such sum as may for any cause 
be recovered against the defendant. If a return of the property is not so . 
required within three days after the taking and service of ·notice on the 
defendant, it shall be delivered to the plaintiff except as provided in section 
7526. [R. C. 1905, § �22 ; C. Civ. P. 1877, § l 81 ; R. C. 1899, § 5336. 1

Complaint on redelivt>ry bond alleging only nonpayment of money judgment does not 
state cause of action ngninst sureties. Larson v. Hanson, 21 N. D. 4 1 1 ,  1 3 1  N. W. 229. 

Defendant In replcvin is JiaLle for amount of judgment, where after jud1m1ent l1orse 
died hefore it was delivered to pla"intifT. Ewald v. Boyd, 2-l S. D. 16, 24 L.ll.A. (N.S. ) 
739, 123 N. W. 66. 

As to simi lar provision in Cal . Code Civ. Proc., § 514, see Ex partc Acock, 84 Cal. 
150, 23 Pac. 1029 ; Swasey v. Adair, 88 Cal. 203, 26 Pac. 83 ; Faulkner v. First Nat. Bank, 
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130 Cal. 258, 62 Pac. 463 ; Nickerson v. Chatterton, '1 Cal. 568 ; Clary v. Rolland, 24
Cal. 147. 

§ 7622. Justifl.c&tion. The defendant 's sureties upon a notice to the plain
tiff of not less than two nor more than six days shall justify before a judge 
or justice of the peace in the same manner as bail on arrest ; upon such 
justification the sheriff shall deliver the property to the defendant. The 
sheriff shall be responsible for the defendant 's sureties, until they justify, 
or until justification is completed or expressly waived, and may retain the 
property until that time ; but if they, or others in their place, fail to justify 
at the time and place appointed, he shall deliver the property to the plaintiff. 
[R. C. 1905, § 6923 ; C. Civ. P. 1877, § 182 ; R. C. 1899, § 5337.) 

As to similar provision in Cal. Code Civ. Proc., I 515, see Faulkner v. First Nat. 
Bank, 130 Cal. 258, 62 Pac. 463. 

§ 7623. Same. The qualifications of sureties and their justification shall
be as are prescribed by sections 7504 and 7505 in respect to bail upon an 
order of arrest. [R. C. 1905, § 6924 ; C. Civ. P. 1877, § 183 ; R. C. 1899, § 5338. l

As to similar provision in Cal. Code Civ. Proc., I 616, aee Faulkner v. Fint Nat. Bank, 
130 Cal. 258, 62 Pac. 463. 

§ 7624. Concealed property. If the property, or any part thereof, is con
cealed in a building or inclosure,, the sheriff shall publicly demand its delivery. 
If it is not delivered, he shall cause the buildinJ or inclosure to be broken 
open and take the property into his possession ; and, if necessary, he may call 
to his aid the power of his county. [R. C. 1905, § 6925 ; 0. Civ. P. 1877, § 184 ; 
R. C. 1899, § 5339. )

As to similar provision in Cal. Code Civ. Proc., § 517, aee Faulkner v. First Nat. Bank, 
130 Cal. 258, 62 Pac. 463. 

§ 7626. Keeping property. When the sheriff shall have taken property as
in this article provided, he shall keep it in a secure place and deliver it to 
the party entitled thereto upon receiving his lawful fees for taking and his 
necessary expenses for keeping the same. [R. C. 1905, § 6926 ; C. Civ. P. 1877, 
§ 185 ; R. C. 1899, § 5340.)

Officer may hold property until his fees are paid. Fox v. Deering & Co., 7 S. D. 443, 
84 N. W. 520. 

§ 7626. Claim b:, third penona. If the property taken is claimed by any
other person than the defendant or his agent, and such person shall make 
affidavit of his title thereto and right to the possession thereof, stating the 
grounds of such right and title, and serve the same upon the sheriff, the 
sheriff shall not be bound to keep the property or deliver it to the plaintiff, 
unless the plaintiff on demand of him or his agent shall indemnify the sheriff 
against such claim by an undertaking executed by two sureties, accompanied 
by their affidavits, that they are each worth double the value of the property 
as specified in the affidavit of the plaintiff exclusive of property exempt from 
execution, and freeholders or householders of the county. And no claim to 
such property by any other person than tt.e defendant or his agent shall be 
valid against the sheriff, unless made as aforesaid ; and notwithstanding such 
claim, when so made, he may retain the property a reasonable time to demand 
such indemnity. [R. C. 1905, § 6927 ; C. Civ. P. 1877, § 186 ; R. C. 1899, 
§ 5341 . l

Duty of plaintiff' to indemnify sherift'. Welter v. Jackson, '1 N. D. 32, '13 N. W. G5, 
66 Am. St. Rep. 632. 

R ight of one not a party to ori,rlnal replevin action to recover property seized under 
proce88 in that action . 5 L.R.A. (N.S. ) 495. 

As to similar provision in Cal. Code Civ. Proc., I 519, see Faulkner v. First Nat. Bank, 
130 Cal. 258, 62 Pac. 463. 

§ 7627. Papers filed with clerk. The sheriff shall file the notice and affi
davit with his proceedings thereon with the clerk of the court in which the 
action is pending- within twenty days after taking the property mentioned 
therein. [R. C. 1905, § 6928 : C. Civ .  P. 1 877, § 187 ; R. C. 1 899, § 5342. l 

Failure to fi le rdurn in twenty days. GuernR!'Y v. 'J'uthill, 12 S. D. 584. 82 N. W. 
190 ; �at. Tiank of Commerce v. Feeney, 9 S. D. 550, 70 N. W. 874, 46 L.R.A . 732. 
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As to similar provision in Cal. Code Civ. Proc., § 520, see Hollenbach v. Schnabel . 
101 Cal. 312, 40 Am. St. Rep. 57; 35 Pac. 872 ; Faulkner v. First Nat. Bank, 130 Cal. 
258, 62 Pac. 463. 

ABTIOLE 3.- INJUNCTION. 

§ 7528. Injunction by order. The writ of injunction as a provisional remedy
is abolished, and an injunction by order is substituted therefor. The order 
may be made by the court in which the action is brought, or by a judge 
thereof in the cases provided in the next section and, when made by a judge, 
may be enforced as the order of the court. [R. C. 1905, § 6929 ; C. Civ. P. 
1877, & 188 ; R. C. 1899, § 5343. ]  

On injunctional order being substituted for 'Yl'it of  injunction as  provisional remedy. 
Forman v. Heale7, 11 N. D. 563, 93 N. W. 866. 

As to right to injunction on complaint alone in action for abatement of liquor nuisance. 
State ex rel Register v. Patterson, 13 N. D. 70, 99 N. W. 67. 

§ 7529. Cases when granted. An injunction may be granted in either ot
the following cases : 

1. When it shall appear by the complaint that the plaintiff is entitled to
the relief demanded, and such relief, or any part thereof, consists in restrain
ing the commiBBion or continuance of some act, the commiBBion or continuance 
of which during the litigation would produce injury to the plaintiff ; or, 

2. When during the litigation, it shall appear that the defendant is doing,
or threatens, or is about to do, or procuring or suffering some act to be 
done in violation of the plaintiff's rights respecting the subject of the action 
and tending to render the judgment ineffectual, a temporary injunction may 
be granted to restrain such act. 

3. And, when during the pendency of an action it shall appear by affidavit
that the defendant threatens to, or is about to remove or dispose of his prop
erty, with intent to defraud his creditors, a temporary injunction may be 
granted to restrain such removal or disposition. [R. C. 1905, § 6930 ; C. Civ. P. 
1877, § 1 89 ; R. C. 1895, § 5344.] 

No preliminary, �emoving defe�dant from pouesslon of realty. Catholicon Hot Springe
Co. v. Ferguson, 7 S. D. 503, 64 N. W. 53tl ; Cole v. Cady, 2 D. 29, 3 N. W. 322. 

�ot granted to prevent exercise of public office in lawful manner. State v. Herreid, 
10 S. D. 16, 71 N. W. 319. 

Supreme court can issue writ of injunction only on an information filed by the attor• 
ney-general. Anderson v. Gordon, 9 N. D. 480, 83 N. W. 993. 

An injunction, however erroneous, must be obeyed while in force. State v. Markuson, 
7 N. D. 155, 73 N. W. 82. 

Defendant in civil action is not entitled to provisional remedy by injunction. Forman 
v. Healey, 11 N. D. 563, 93 N. W. 866.

Complaint mu11t exhibit right to judgment of injunction to authorize injunction pen•
dente lite. McClure v. Hunnewell, 13 N. D. 84, 99 N. W. 48. 

As to when �porary restraining order will be granted in civil action. Burton v. 
Walker. 13 N. D. 149, 100 N. W. 257. 

Applicant for injunction must show that he will be ln some way injured without aid 
of inJunction, and that injunction will give desired relief. State ex rel. Gray v. Olsen, 
30 S. D. 57, 137 N. W. 561. 

Injunction against repeated garnishment of exempt wages. 10 L.R.A. ( N .S. ) 983 . 
-geinst suit In another state to evade local exemption lawa. 15 L.R.A. ( N.S. ) 

1008. 
--against execution sales or other proceedings under final proceBB. 30 L.R.A. 99. 
--pending proceedings or to prevent harassing suits. 21 L.R.A. 72 ; 25 L.R.A. (N.S. ) 

268. 
--to prevent waste pending litigation. 22 L.R.A. 23'1. 
-gainst mining operations by lessee pending dispute as to forfeiture of lease. 1

L.R.A. ( N.S. ) 333.
-against collection of purchase money where title to land i1 defective. 'f

L.R.A. ( N.S . )  448.
--against negotiation of note. 28 L.R.A. 577.
-against sale of property for illegal taxes. 69 Am. Dec. 198 ; f9 Am. Rep. 28'1 ;

!3 Am. Rep. 622 ; 53 Am. Rep. 110.
--against snle under trust deed pending bankruptcy. 2 L.R.A. (N.S.)  560.
Right to enjoin snle undl>r a power in a mortgage against which the statute of liml·

tations has run. I\ L.R .A. / N.S. )  510. 
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§ 7530. Injunction. When granted. LimitatiQn. The injunction may be
granted at the time of commencing the action or at any time afterwards 
before judgment upon its appearing satisfactorily to the court or judge, by 
the affidavit of the plaintiff, or of any other person, that sufficient grounds 
exist therefor. A copy of the affidavit must be served with the injunction. 
Provided, however, that in no case shall a longer period than six months 
elapse before the hearing of the merits of the case shall be had for the pur
pose of deciding the question as to the justice or necessity of making the 
temporary restraining order permanent. [1911, ch. 154 ; R. C. 1905, § 6931 ; 
C. Civ. P. 1 877, § 1 90 ; R. C. 1895, § 5345. )

Aa to similar provision in Cal. Code Civ. Proc., § 527, see Smith v.  Stearna R. Co. , 
129 Cal. 58, 61 Pac. 662 ; Ileyman · v. Landers, 12 Cal. 107. 

§ 7531. After answer. An injunction shall not be allowed after the defend
ant shall have answered unless upon notice or upon an order to show cause ; 
but in such case the defendant may be restrained until the decision of the 
court or judge granting or refusing the injunction. [R. C. 1905, § 6932 ; 
C. Civ. P. 1877, § 191 ; R. C. 1899, § 5346. )

§ 7532. Security. Damages. When no provision is made by statute as to
security upon an injunction, the court or judge shall require a written Wldcr
taking on the part of the plaintiff with or without sureties, to the effect 
that the plaintiff will pay to the party enjoined such damages, not e:x.ceecling 
an amount to be specified, as he may sustain by reason of the injunction , 
if the coutt shall finally decide that the plaintiff was not entitled thereto . 
'l'he damages may be ascertained by a reference or otherwise as the court shall 
<lirect. f R. C. 1 905. § 6933 ; C. Civ. P. 1 877, § 1 92 ; R. C. 1899, § 5347. ) .

Asse�i-ment of d11mngcs without trial by jurv. Edm i son v. Wnter Co., 10 S. D. 440, 
73 N. \\'.  0 1 0 ; F.,lm i ,on , •. \Yater Co . .  ' 1 4 S. h. 486, 85  N. W. 10 16. 

Damages cnus<'d hy i njunet i on i s�uc<I in the action need not be pleaded. J. F. Kelley 
& Co. "· \ l<•ad , 1 8  S. D. 594, 101 N. W. 882. 

Plaint iff in n <'tion for injunction is  not l iable on unuertnking executed by sureties 
alom•, on d issolution of in_;unc·tion. Chamberlain v. Quarnbcrg. 23 S. D. 55, 119 N. W. 
1026. 

As to F imi lnr provi sion in ("nl .  Co<le Civ. Proc., § 529, see McSherry v. Pennsylvania 
C. G .  M Co. , 97 Cal. 637, 32 Pac. 71 1.

§ 7533. Order to show cause. If the court or judge deems it proper that
the defendant, or any of the several defendants, should be heard before 
granting the injunct ion, an order may be made requiring cause to be shown at 
a specified t ime and pl aee, why the injunction should not be granted ; and 
the defendant may in the mrantime be restrained. [R. C. 1905, § 6934 ; 
C. Civ. P. 18i7, § 193 ; R. C. 1899, § 5348. ]

Aa to similnr prov i � ion in Cal. Code Civ. Proc., I 530, see San Diego W. Co. v. Pacilio 
Coast S. S. Co., 101 Cal. 2 1 6, 35 Pac. 651. 

§ 7534. Against corporation. An injunction to suspend· the general and
ordinary business of a corporation must not. be granted without due notice 
of the application therefor to the proper officer of the corporation, except 
whrn the state is a party to the proceeding. [R. C. 1905, § 6935 ; C. Civ. P. 
1877, § 1 94 : R. C. 1 899. § 5349. ] 

Aa to similar provision in Cal. Code Civ. Proc., I 531, see Eureka L. & Y. C. Co. Y. 

Superior Court, 66 Cal. 3 1 1 , 5 Pac. 490. 
§ 7535. Application to vacate. If the injunction is granted by a judge of

the court without due notice, the defendant at any time before the trial 
may apply, upon notice to a judge of the court in which the action is brought, 
to vacate or modify the same. The application may be made upon the com
plaint and the affid avits on which the injunction was granted or upon affi. 
davits on the part of defendant with or without the answer. [R. C. 1905, 
§ 693G :  C. Civ. P. 1 877, § 195 ; R. C. 1 899, § 5350.)

:'.1-fotion to d i srnlve injunction upon the answ<'r and affidavit of another sufficiently 
state� gronn, ls of motion. J l owC'll v. Dinnern , 16 S. D. 618, 94 N. W. 698. 

As to simi lar  pro,·ision in  Cn l .  Code C'iv. l'Mc., � 532, see Heffion v. Bowers, 72 Cal. 
270, 13 Pac. 6\J0 : Pal!e v. \'nu�hn. 133  Cnl . 335, 65 Pac. 740 ; Natoma W. & M. Co. "• 
Clarkin , 1 4  Cal .  5H ; Xntorna \\'. &, '.\f. Co. v. l'arkcr, 16 Cal . 83 ; Falkinburg v. Lucy, 
35 C.t l .  5�, 05 Am. Dec. 76. 
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§ 7536. Counter affidavits. If the application is made upon affidavits on
the part of the defendant, but not otherwise, the plaintiff may oppose the 
same by affidavit or other proofs in addition to those on which the injunction 
was granted. [R. C. 1905, § 6937; C. Civ. P. 1877, § 196; R. C. 1899, § 5351.1 

'Rebutting affidavits cannot be used, when. Mccann v. Mortgag11 Co., 3 N. D. 172, 
6f N. W. 1026; Bank v. Smith, 1 S. D. 28, ,H N. W. 1024. 

ARTICLE 4.- ATTACBHENT. 

§ 7537. When attachment ma:, issue. In an action on a contract or judg
ment for the recovery of money only, for the wrongful conversion of per
sonal property, or for damages, whether arising out of contract or otherwise, 
the plaintiff at or after the commencement thereof may have the property 
of the defendant attached in the following cases: 

1. When the defendant is not a resident of this state or is a foreign
corporation. 

2. When the defendant haa absconded or concealed himself.
3. When the defendant has removed or is about to remove his property, or

a material part thereof from this state, not leaving enough therein for the 
payment of his debts. 

4. When the defendant has sold, assigned, transferred, secreted or other
wise disposed of, or is about to sell, assign, transfer, secrete or otherwise 
dispose of his property, with intent to cheat or defraud his creditors, or to 
hinder or delay them in the collection of their debts. 

5. When the defendant is about to remove his residence from the county;
where he resides with the intention of permanently changing the same and 
fails or neglects on demand to give security for the debt upon which the 
action is commenced. 

6. When the debt upon which the action is commenced was incurred for
property obtained under false pretenses. 

7. When the defendant is about to remove his property or a material part
thereof from the state with the intent or to the effect of cheating or defraud
ing his creditors or hindering or delaying them in the collection of their 
debts. 

8. In an action to· recover purchase money, for personal property sold to
the defendant, an attachment may be issued and levied upon such property. 
[R. C. 1905, § 6938; 1897, ch. 30; R. C. 1899, § 5352.] 

As to requirement of affidavit of attachment. Hemmi v. Grover, 18 N. D. 5'18, 120 
N. W. 561. 

Summons dulv drawn and sii:mcd with intention that it be served la issued. Smith •• 
Nkholson, 5 N. ·o. 426, 6'1 N. W. 296. 

Summons must be served within thirty days. Rhode bland Co. v. Keeney, 1 N. D. 
411, 48 N. W. 341; McLaughlin v. Wheeler, 2 S. D. 379, 50 N. W. 834. 

Summons must have been Issued before attachment i11 allowed. Gans v. Beaaley, 4 
N. D. 140, 59 N. W. '114; Iowa Bank v. Jacobson. 8 S. D. 292, 66 �- W. 453.

Recovery of unliquidatcd damages. Coats v. Artlmr, 5 S. D. 2'14, 58 N. W. 675.
Fraud in law will not sustain. First Nat. Bank v. Mcl\lillan, 9 S. D. 227, 68 N. W.

53'1. 
Action on money judgment is an "action arising on contract." First Nat. Bank v. 

Van Vooris, 6 S. D. 548, G2 X. W. 378. 
By corporation: filing of articles not required to be stated. Citizens' Bank v. Corkinga, 

10 8. D. 98, 72 N. W. 99. 
Quashing summona after attachment bas been isaued. Reedy v. Howard, 11 S. D. 

160, 76 N. W. 304. 
Attachment of goods to rer.over purchase money. Powers v .. Wilson, 10 N. D. 580, 88 

X. \Y. 703. Sre aleo S. D. J!ev. C. Civ. Pro<'. 226. 
Innpplie11hle to action to recover damages for tort. Sonnesyn v. Akin, 12 N. D. 227,

97 N. W. 557. 
Oulv ont> i-rround for attachm«'nt ia given. lfcCarthy Bros. Co. v. McLean County 

F11rn,;r! F.lt•\·ntor Co., 18 N. D. 176, 118 N. W. 1049. 
Prnp<'rty to be attached must be described specitically. Weil v. Quam, 21 N. D. 344, 

131 N. w. 244. 
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Lien of attachment on personal property of bankrupt, set aaide as exempt in bank
ruptcy proceedings, is not discharged by discharge in bankruptcy. F. Mayer Boot & 
Sboe Co. v. Ferguson, 19 N. D. 496, 126 N. W. 110.

As to similar provision in Cal. Code Civ. Proc., § 537, see Dunn v. Mackey, 80 Cal.
104, 22 Pac. 64; Lankershim Ranch L. & W. Co. v. Herbcrger, 82 Cal. 600, 23 Pac. 134; 
Hanson v. Graham, 82 Cal. 631, 7 L.R.A. 127, 23 Pac. 56; Kohler v. Agassiz, 99 Cal. 9,
33 Pac. 741; Egener v. Juch, 101 Cal. 95, 35 Pac. 432, 873; Williams v. Hahn, 113 Cal. 
475, 45 Pac. 815; :McPhee v. Townsend, 139 Cal. 638, 73 Pac. 584; Hale Bros. v. Milli•
ken', 142 Cal. 134, 75 Pac. 653; Payne v. Bensley, 8 Cal. 260, 68 Am. Dec. 318; Low v. 
Henry, 9 Cal. 538; Hill v. Grigsby, 32 Cal. 55; Hathaway v. Davis, 33 Cal. 161; Porter 
"· Brooks, 35 !:'al. 199. 

Federal courts following state decisions as to construction and effect of attachment 
laws. 40 L.R.A.(N.S.) 436. 

Right to attachment or order of arrest in breach of promise case. 59 L.R.A. 954. 
What intent to defraud will sustain an attachment. 30 L.R.A. 465. 
Right of creditors to attack attachment for fraud and collusion. 35 L.R.A. 779. 
Liability of property of one partner for fraud of copartner, 25 L.R.A. 645. 
Right of attachment as affected by appointment of foreign receiver. 23 L.R.A. 52. 
Effect of insolvency proceedings in other state as against attachment. 23 L.R.A. 35. 
Injunction in aid of attachment. 20 L.R.A. 446. 
--in favor of attaching creditors against sale under execution of subsequent attach• 

ment. 30 L.R.A. 127. 
-against attachment in other state. 21 L.R.A. 75.
1. Against foreign corporation. Bradley v. Land Co., 12 S. D. 28, 80 N. W. 1u:
What constitutes residence. Pech Mfg. Co. v. Groves, 6 S. D. 504, 62 N. W. 109. 
What is nonresidence for the purpose of attachment. 19 L.R.A. 665. 
W·hen does nonreaidence of person intending to leave permanently begin, for purpose

of attachment. 1 L.R.A.(N.S.) 778. 
Determination of 1tatus by residence of debtor in case of foreign attachment. 17 

L.R.A. 87.
Liability of foreign corporation which has complied with conditions of doing buaineu

in st.ate to attachment a1 nonresident. 31 L.R.A. (N.S.) 278. 
Attachment of stock in foreign corporations. 52 Am. St. Rep. 474. 
8. It is not sufficient ground for quashing attachment in action to recover purchase

price of goods, that debtor has been adjudicated bankrupt. Northern Shoe Co. v. Cecka, 
22 N. D. 631, 135 N. W. 177. 

§ 71>38. Attachment on claim before due. The plaintiff may bring an action
c,n his claim before it is due and have the property of the defendant attached 
in any of the cases mentioned in the preceding section except in subdi
visions 1, 2 and 5. The proceedings on such attachment shall be eondueted 
in all respects as if the claim was due, but judgment must not be rendered 
in the action until the debt upon which such action is commenced shall become 
due, and the complaint must state that the action is commenced before the 
debt is due for the purpose of obtaining the issuance of an attachment, but 
need not state the grounds of the attachment; and upon the discharge of 
sueh attachment except under the provisions of section 7556 the action shall 
be dismissed, but without prejudice to the bringing of a new action. [R. C. 
1905, § 6939; C. Civ. P. 1877, § 218; 1881, ch. 32, § 2; 1885, eh. 18, § 1; R. C. 
1895, § 5353.] 

Attachment on claim not due. Jordan v. Frank, 1 N. D. 206, 46 N. W. 171. 
Obtaining property under false pretenses a ground of attachment. Finch•· Armstrong, 

t S. D. 255, 68 N. W. 740; German Bank v. Folds, 9 S. D. 295, 68 N. W. 747. 
•'Removal of property with intent to hinder and delay creditors is ground of attachment, 

only when debt is not due. Foley-Wadsworth Co. v. Porteous, 8 S. D. 74, 65 N. W. 429; 
Western Twine Co. v. Scott, 11 S. D. 27, 75 N. W. 273; Deering & Co.•· Warren, 1 8. D. 
35, 44 N. W. 1068. 

§ 7639. When action deemed commenced. Within the meaning of the last
two sections an action shall be deemed commenced when the summons is 
issued, but personal service of such summons must be made or publication 
thereof commenced within sixty days after the issuance of the warrant of 
'Lttachment. [R. C. 1905, § 6940; C. Civ. P. 1877, § 197; R. C. 1895, § 5354.] 

Publication of summons referred to in this section meana legal publication. Roberta 
v. Enderlin Irn·estment Co., 21 N. D. 594, 132 N. W. 145.

Sen-icl' of summon� on partner as managing agent of supposed corporation gives
JUri�uiction so that c-ourt may order amendment of summons and complaint, ao u 
to shuw Rction n�ninst partnership. Goldstein v. Peter Fox Sona Co., 22 N. D. 63,, 4.0 
L.R.A.(::-S.!'-.) ;,:11;, 135 �- \\'. ISO.
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• § 7540. Warrant, by whom issued. The warrant of attachment shall be
issued by the clerk of the court in which the action is commenced, shall be
attested in the name of the presiding judge and sealed with the seal of the
court. [R. C. 1905, § 6941 ; C. Civ. P. 1877, § 198 ; R. C. 1895, § 5355. ]

§ 7641. Warrant, upon what issued. The warrant shall issue upon a veri
fied complaint, setting forth a proper cause of action for attachment in favor 
�f the plaintiff and against the defendant, and an affidavit, setting forth 
m the language of the statute one or more of the grounds of attachment 
enumerated in section 7537, if the claim is due upon which the action is 
commenced ;  and if not due, one or more of the grounds of attachment enu
merated in subdivisions 3, 4, 6 and 7 of that section. [R. C. 1905, § 6942 ;  C. 
Civ. P. 1877, § 199 ; 1881, ch. 32, § 1 ;  R. C. 1895, § 5356. ] 

As to requirement of affidavit of attachment. Hemmi v. Grover, 18 N. D. 578, 120 
N. W. 561. 

Exact langua� of statute need not be ,used in affidavit, but facta must be sufficiently 
stated from which a conclusion " in language of statute " would necessarily be drawn. 
Weil v. Quam, 21 N. D. 344, 131 N • .W. 244. 

No greater particularity of statement required than in pleading. Gana v. Be,uley, 
4 N. D. 140, 59 N. W. 714. 

For debt incurred by false pretenses. Lindquist v. Johnson, 12 S. D. 486, 81 N. W. 
900 ; Finch v . .Armstrong, 9 S. D. 255, 68 N. W. '140 ;  .Aak v. Armstrong, 9 S. D. 265, 
68 N. W. 743 • 

.Affidavit made by agent. Hardenberg v. Roberta, 6 8. D. 487, 61 N. W. 1128. 
Unliquidated damagu a ground of attachment. Coats v. Arthur, 5 8. D. 274, 58 

N. W. 675. 
Sufficient statement as to fraudulent di&:(>osition of property. Dawley v. Sherwin, 

5 8. D. 594, 59 N. W. 1027 ; Trebilcock v. Min. Co., 9 S. D. 206, 68 N. W. 330. 
Affidavit ls jurisdictional. Deering & Co. v. Warren, 1 S. D. 35, 44 N. W. 1068 ; Citi• 

una' Bank v. Corkings, 9 S. D. 614, 70 N. W. 1059, 62 .Am. St. Rep. 891 ; Birchall v. 
Griggs, 4 N. D. 305, 60 N. W, 842, 50 .Am. St. Rep. 654 • 
• .Amendment of affidavit. Gana v. Beasley, 4 N. D. HO, 59 N. W. 714. 
Sufficiency of affidavit of attachment. Germantown Trust Co. v. Whitney, 19 S. D. 

108, 102 N. W. 304. 
Affidavit muat be positive, not alternative. Birchall v. Griggs, 4 N. D. 305, 60 

N. W. 842. 
Proof of any one of grounds mentioned in this section ls sufficient to support attach

ment. Peck v. Toland, 27 S. D. 406, 131 N. W. 402. 
Questioning validity of attachment for insufficiency of affidavits. 35 L.R.A. 778. 
Nece88ity that affidavit in attachment, made by agent or attorney of plaintiff, ahall 

ahow personal knowledge. 14 L.R.A. (N.S. ) 1 126. 
Right to amend affidavit for attachment. 31 L.R.A. 422. 
As to similar provision . in Cal. Code Civ. Proc., I 538, see Dunn v. Mackey, 80 Cal. 

104, 22 Pac. 64 ; Hanson v. Graham. 82 Cal. 631, 7 L.R.A. 127, 23 Pac. 56 ; Barbieri v. 
Ramelli, 84 Cal. 174, 24 Pac. 113 ; Kohler v • .Aga86iz, 99 Cal. 9, 33 Pac. 741 ; Flagg v. 
Dare, 107 Cal. 482, 40 Pac. 804 ; Slosson v. Glosser, 5 Oal. Unrep. 460, 46 Pac. 276 ; 
Lick v. Madden, 25 Cal. 202. 

§ 7542. Requisites of warrant. The warrant must briefly recite the statu
tory grounds of the attachment, but shall not set forth plaintiff 's cause of 
action, and must be directed to the sheriff of any county in which property 
of such defendant may be and must require him to attach and safely keep 
all the property of such defendant within his county not exempt from execu
tion, or so much thereof as may be sufficient to satisfy the plaintiff 's demand 
with costs and disbursements, the amount of which demand must be stated 
in the warrant in conformity with the complaint, unless the defendant delivers 
to him an undertaking in favor of the plaintiff with sufficient surety to the 
effect that he will pay any judgment which the plaintiff may obtain against 
him in the action, or an undertaking with like surety to the effect that the 
property of such def end ant, which has been or is about to be attached, shall 
he forthcoming in substantially as good condition as it is at the time of giving 
the undertaking to answer such judgment, which undertaking shall be in 
an amount equal to the value of such property according to the sheriff 's 
i n ventory. Several warrants may be issued at the same time to the sheriffs 
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of different counties. [R. C. 1905, § 6943 ; C. Civ. P. 1877, § 201 ; R. C. 1895, 
§ 5357. J

Levy presumed to be lawful. Linn v. Jackson, 5 N. D. 46, 63 N. W. 208. 
This underktking is a substitute for le\·y, and is distinguished from that in aection 

122, S. D. Rev. C. Civ. Proc. [secticn 6957 herein] . Fox v. Mackenzie, 1 N. D. 298, 
4T N. W. 386. 

Execution cannot issue to subject attached propt>rty lifter death of judgment debtor. 
Yankton Sav. Bank v. Guttt>rson , 15 S. D. 486, 90 :N. W. 1-14. 

Sheriff is proper p11rty �efendant in actio� to recover goods seized. North v. Peters, 
138 U. S. 27 1 , 34 L.ed. 9 .rn. 11 S. Ct. R. , ,46. 

pefault judgment is not invali<la�d by fact that proof of sl'rYice of summons and 
fai lure to angwer was not filed whm judgment was signed. Burton v. Cooley, 22 S. D. 
615, 1 18 N. W. 1028. 

As to similar provision in Cal. Code Civ. Proc., § 540, see Preston v. Hood, 64 Cal. 
405. 1 Pac. 487 ; Duis v. Baker, 88 Cal. 106, 25 Pac. 1108 ; Kenn<'dy v. Californ ia
Savings Bank, 97 Cal. 93.  33 Am. St. Rep . 163, 31  Pac. 846; Curtin v. Harvey, 120
Cal. 1120, 52 Pac. 1077 ; Wig-more v.  Buell, 122 Cal. 144, H Pac. 600 ; Aigeltinger v.
Whelan, 133 Cal. 110, 65 Pac. 125.

§ 7543. Plainti1f's undertaking. Exceptions thereto. Before issuing the
warrant the clerk must require a written undertaking on the part of . the 
plaintiff with sufficient surety, to the effect ·that if the defendant recovers judg
ment or the attachment is set aside by the order of the court, the plaintiff will 
pay all costs that may be awarded to the defendant, and all damages which 
he may sustain by reason of the attachment, not exceeding the sum named 
in the undertaking, which must be at least the amount of the claim specified 
in the warrant and in no case less than two hundred and fifty dollars. The 
defendant may at any time within ten days after a levy under a warrant of 
attachment except to the sufficiency of the surety upon such undertaking. 
Thereupon the surety must justify upon the like notice and in like manner 
as bail upon an arrest ; or a new undertaking must be given with new surety 
which shall be filed as provided in section 7544, and thereupon the same 
proceedings may be had upon such undertaking as upon the original under
taking. If the defendant does not except as prescribed in this section he 
is deemed to have waived all objection to the surety. If the attachment is 
set aside by order of the court the defendant may bring an action upon 
such nnclert11king without first obtaining judgment against the plaintiff in tho 
action in which such undertaking was given. [R. C. 1905, § 6944 ; C. Civ. P. 
1877, § 200 ; R. C. 1895, § 5358.] 

Not necessary that plaintiff' should sign undertaking. Black Hills Yer. Co. 'Y. Qardiner, 
5 S. D. 246, 58 N. W. 557. 

Aasi�ment of cause of action carries with it undertaking. Brown 'Y. Tidrick, 14 S. D. 
249. 85  �- w. 185.

Liabilities of sureties ; strictly construed. Thompson 'Y. Webber, f D. 240, 19 N. W.
671 . 

Act ions for wrongful attachments and defen�t>s thereto. 81 Am. Dec. 467. 
Form of judg-ment on attnchment bond. 62 L.R.A. 442. 
Who is real party in interest who must bring action on attachment bond. 64 L.R.A. 

r.o;;. 
Di<;Charg-e of principal in b11nkn1ptcy as releasing surety on attachment bond. 14 

L.R .A. ( X.S. ) 507 ; 28 L.R.A. ( N.8. ) 234. 
EITect upon surety on attachment bond of judgment against principal. 40 L.R.A. ( N.S. )

743. 
Da mng1'8 for wrongful or malidous. 68 Am. St. Rep. 266.
T.o�" of profits as element of damages by seizure under wrongful attachmeut. 52.

L.TL-\. 54.
Rerovc-ry of e:tt'mplary d11ma,:?es in R<'tion on attn!'hmen_t bond for malicious prose" 

r��ion or abuse of process In suing out attachment for collection of debt. 29 L.R.A. ( N.S. ) 
2 , J . 

Exc-mplnry damages for suing out attachment for collection of debt only. 29 
J,.R.A. ( X.�. ) 272. 

A� to s i milar proYlsion In Cal. C'o'1e Civ. Proc., I 539, Aee Goodwin & Co. v. Bu<'kley, 
54 Ca I. !? !V i ; Kohler v. A gn ��i z. 99 Cal . 9 , 33 P11c. 741 ; Wigmore v. Buell, 112 Cal. 144, 
!14 Pac. 600 ; Taaffe v. Ro�Pntlml. 7 Cal. 514 ; Frankel v. Stern, 44 Cal. 168, 

§ 7544. What papers must be filed. The plaintiff at the time of procuring
the warrant must file in the office of the clerk of the court, in which the action 
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is commenced, the complaint, affidavit and undertaking upon which such 
warrant is issued. [R. C. 1905, § 6945 ; R. C. 1895, § 5359. ]  

§ 7546. Execution of warrant • .  The sheriff must immediately execute the
warrant by levying upon so much of the personal and real property of the 
clefendant within his county, not exempt from execution, as will satisfy the 
plaintiff 's demand with the costs and disbursements. He must take into his 
eustody all books of account, vouchers and other papers relating to the per
sonal property attached, and all evidences of defendant 's title to the real 
property attached, which he must safely keep to be disposed of as prescribed 
rn this article. The sheriff, to whom a warrant of attachment is delivered, 
may levy from time to time and as often as is necessary, until the amount for 
�vhich it was issued has been secured, or final judgment has been rendered 
in the action. [R. C. 1905, § 6946 ; C. Civ. P. 1877, § 202 ;  R. C. 1 893, § 5360. ] 

01!.icer. must take and keep a<'tunl con�rol of property. Powell v. McK!'chnie. 3 D. 3191 19 N. ''\'. 410 ; Jones Lumb. Co. v. Fans, 6 S. D. 1 12 ,  60 N. W. 403, 55 Am. St. Rep. 
SH ; Griswold v. Sundback. 4 S. D. 441, 57 N. W. 339 ;  Griswold v. Sundback, 6 S. 0. 
269, 60 N. W. 106!! . 

As to similar provision in Cal . Code Ci•. Proc., I 542, see Ravcntas v. Green, 57 
Cal. 254 ; llcBride v. Fallon, 65 Ca l. 301, 4 Pac. 1 7 ;  Watt v. Wright, 66 C'al. 202, 5 
Pac. 91 ; Davia v. Baker, 72 Cal. 494, 14 Pac. 102 ; Latham v . .  Blake, 77 Cal. 6-16 ,  18 
Pac. 1 50, 20 Pac. 417 ; Perri v. Beaumont, 88 Cal .  108, 25 Pac. 1 1 09 ; Gow iv. )farshall ,  
90 Cal. 565, 27 Pao. 422 ; Bl11nc v. Paymaster Min. Co., 95 Cal. 524, 29 A111. St . Rep. 
149, 30 Pac. 765 ; Skelly v. Westminster School Dist. of Orange County, 103 Cnl. 652, 

. 3.7 Pac. 643 ; Hoxie .v. Bryant, 131 Cal. S5, 63 Pac. 1 53 ; Sharp v. Baird, 43 Cal . 577. 
§ 7546. Inventory to be made. Perishable property. Immediately upon

making such seizure the sheriff shall make a true and complete inventory 
-0f all the property so seized and the books, vouchers and papers taken into 
his custody, stating therein the estimated value of the several articles and 
kinds of personal property, enumerating such· of them as are perishable, and 
.giving a description of the real property so attached, which inventory must 
be signed by the s4eriff. Any subsequent execution of the warrant of attach
ment upon other property of the debtor must be made, and an inventory 
thereof made in like manner. The sheriff shall within twenty days after 
making such seizure file such inventory and a return of his doings upon such 
attachment with the clerk of the district court who issued the warrant. In 
ease a forthcoming undertaking is given by the defendant under the provisions 
of section 7542 for property before a levy has been made thereon, the sheriff 
shall make and return an inventory of such property in accordance with the 
provisions of this section. [R. C. 1905, § 6947 ; C. Civ. P. 1877, § 203 ; 1887, ch. 
'24, § 1 : R. C. 1899, § 5361 . ]  

Amendment o f  inventory after rctum. Cbafl'ee v .  Runkel, Rowley & Co., 11 B. D .  333., 
77 N. W. 583. · 

RetUJ'11 must ·be made with in twenty days. Carson v. Fuller, 11 . S. D. 502, 78 N. �-
960, 74 Am. St. Rep. 823. 

§ 7547. Attachment, how levied. A levy under a warrant of attachment
must he made as follows : 

1. Upon real property, by the sheriff 's filing with the register of deeds of
the <'Ounty, in which the property is situated, a notice of the attachment sub
ilcribed by him, stating the names of the parties to the action, the amount 
-0£ the plaintiff's claim as stated in the warrant and a description of the prop
erty levied upon, which notice must be recorded and indexed by the register 
of deeds in like manner and in the same book as a notice of the pendency of an 
action. 

2 . Upon personal property which by reason of i ts bulk or other cause
cannot be immediately removed, by the sheriff 's filing with the register of 
deeds a notice of the same kind as described in subdivision 1 of this section : 
and Ruch levy shall be equally valid and effectual as if the articles had been 
seized an cl t lw p0ssc·ssion and control thereof retained by the officer. Upon 
,,attl<' or hon-rs ru nn ing at l ai·ir" and commonly known as range stock, between 
the first cl ay of Nowmbcr and the next succeeding fifteenth clay of M:ay, by 
the sheriff 's filiug with the : · , • ,:_ : :; , e r  of deeds of the county in which such 
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property is running at large a notice of the same kind as described in sub
d ivision 1 of this section, specifying the number as near as may be and con
taining a description of such stock by marks and brands ; and such levy shall
be equally valid and effectual as if such cattle and horses had been seized and
the possession and control thereof retained by the officer. The register of 
deeds shall receive and file all such notices, numbering the same consecutively, 
and must keep the same in his office in regular and orderly file and shall make 
an entry thereof in a book to be kept for that purpose, and designated as the 
index of attachments, in the order in which they are received, which entry 
shall contain in separate columns the names of the defendants alphabetically 
arranged, the names of the plaintiffs, the number indorsed upon the notice, 
the amount claimed by the plaintiff and the time of the filing. Notwithstand
ing the provisions of this subdivision an attachment may, by direction of the 
plaintiff or his attorney, be levied upon the property mentioned in this sub
division in accordance with subdivision 3 of this section ; but if additional 
costs are made by such a levy the same shall not be allowed to the plaintiff, if 
in the judgment of the court the taking of the property into the custody of 
the sheriff was unnecessary. 

3. Upon personal property capable of manual delivery, including bonds,
promissory notes or other instruments for the payment of money, by taking
the same into the sheriff 's actual custody. He must thereupon without delay 
deliver a copy of the warrant to the person from whose custody such property 
is taken. 

4. Upon other personal property by leaving a copy of the warrant and a
notice showing the property attached with the person holding the same ; or, 
if it consists of a demand othe:r: than as specified in the last subdivision, with 
the person against whom it exists, or if it consists of a right or share in t1ie 
stock of a corporation or interest or profits thereon, with the president or 
other head of the corporation, or the secretary, cashier or managing agent 
thereof. 

The lien of the attachment shall be effectual from the time when a levy 
is made in accordance with the foregoing provisions. [R. C. 19"05, § 6948 ; 
R. C. 1895, § 5362. l 

Levy must be made in strict compliance with statute. Sheriff not presumed to ban
done more than eet forth in levy. Ireland v. Adair, 12 N. D. 29. 9t N. W. 766. 

What sufficient levy of attachment on personal property. 21 Am. Dec. 677. 
§ 7548. Pledged or mortgaged property may be levied on. When prop

erty is pledged or mortgaged for the payment of money or the performance 
of any contract or agreement, the right and interest in such property of the 
person pledging or mortgaging the same may be attached and sold on execu
tion, and the purchaser at such sale shall acquire all the right and interest of 
the defendant therein. [R. C. 1905, § 6949 ; R. C. 1895, § 5363. ] 

Interest of a p ledgor of bank stock pledf?ed is liable to eeimre on attachment and
sale upon execution. Bank v. Bank, 8 N. D. 50, 76 N. W. 504. 

§ 7549. Warrant and notice of levy to be served. In the cases mentioned
in subdivisions 1 and 2 of section 7547 the sheriff shall within thirty days after 
the levy of an attachment serve the warrant of attachment together with a 
notice of levy, describing the particular property levied on in the manner 
provided for the service of a summons in section 7426, as follows : 

1. If the levy is made upon real property, upon the occupant thereof, if any.
2. If upon personal property mentioned in said subdivision 2, upon the

person in whose custody the same may be. , 
The failure of the sheriff to serve such warrant or notice shall not invalidate 

the levy, but the sheriff shall be liable to the person whose property is attached 
for any damagE>s which he may sustain by reason of such failure. [R. C. 1905,
§ 6950 : R. C. 1 8!15 § 5364. ] Qua�i or C'ond i t i onn� jurisd iction of court over aub,iN't-matter of action Is given b:r

Jcvy of wa rrant of attn<'hment. Goldstein "'· Peter Fox Sona Co., 22 N. D. 636, 40
J..l'.A. (N.S l 56fl. 1 3 5  X. W. 1 80. 
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§ 7500. Property claimed by third person. Claim how made. If any
property levied upon by the sheriff by virtue of a warrant of attachment 
is claimed by any other person than the defendant and such person his agent 
or attorney, makes affidavit of his title thereto or right to the 'possession 
ther�of, stating the value thereof and the ground of such title or right, the 
sheriff may release such levy, unless the plaintiff on demand indemnifies the 
sheriff against such claim by an undertaking executed by ·a sufficient surety ; 
and no claim to such property by any other person than the defendant shall 
be valid against the sheriff. unless so made ; and notwithstanding such claim, 
when so made he may retain such property under levy a reasonable time to 
demand such indemnity. [R. C. 1905, § 6951 ; C. Civ. P. 1877, § 206 ; R. C. 
1895, § 5365. ] 

Release of property to third party on tiling undertaking. Horswill v. Farnham, 16 
S. D. 414, 92 N. W. 1082.

Inapplicable to case where sheriff' sells attached property in possession of, and owned
117 third person not named in writ. Aber v. Twichell, 17 N. D. 229, 116 N. W. 95. 

Applicable to case where property of third person is levied on while in possession of 
attachment debtor. Probsttleld v. Hunt, 17 N. D. 572, 118 N. W. 226. 

Undertaking voluntarily executed by attaching creditor when property is claimed by 
another than debtor is valid, although no jury tried the claim. Matheson v. F. W. 
Johnson Co., 16 S. D. 347, 92 N. W. 1083. 

Burden of proof is upon plaintiff' to establish before recovery title and right of 
poaeeBSion to have been in him at time of levy, where both title and possession are in 
dispute. Wipperman Mercantile Co. v. Robbins, 23 N. D. 208, 135 N. W. 785. 

As to similar provision in Cal. Code Civ. Proc., f 549, eee Black v. Clasby, 97 Cal. 
482, 32 Pac. 564 ; Sueskind v. Hall, 5 Cal. Unrep. 304, 44 Pac. 328 ; Kellogg v. Burr, 
126 Cal. 38. 58 Pac. 306. 

!-& to similar provision in Minn. Gen. Stat. 1�94, f 5296, see Tyler v. Hansco_m, 28 
Minn. 1, 8 N. W. 825 ; Johnson v. Bray, 35 Minn. 248, 20 N. W. 504 ; Grannmg v. 
Swenson, 49 Minn. 381, 52 N. W. 30. 

§ 7561. Certiflcate of defendant's interest. Upon the application of the
sheriff, holding a warrant of attachment, the president or other head of a 
corporation, or the secretary, cashier or managing agent thereof, or a debtor 
of the defendant, or a person holding property, including a bond, promissory 
note or other instrument for the payment of money belongjng to the defend
ant, must furnish to the sheriff a certificate under his hand, specifying the 
rights or number of shares of the defendant in the stock of the corporation 
with all dividends declared or incumbrances thereon ; or the amount, nature 
and description of the property held for the benefit of the defendant, or of 
the defendant 's interest in property so held, or of the debt or demand owing . 
to the defendant, as the case requires. If such officer, debtor or individual 
refuses to furnish such certificate, or if it is made to appear by affidavit or 
otherwise to the satisfaction of the court or judge thereof, that there is reason 
to suspect that any certificate given by him is untrue or that it fails to set 
forth fully the facts required to be shown thereby, he may be required by order 
of the court or judge to attend before him and be examined on oath concern
ing the same and obedience to such order may be enforced by proceedings as 
for a contempt. [R. C. 1905, § 6952 ; C. Civ. P. 1877, § 209 ; R. C. 1895, § 5366. l  

Attachment of  pledgor'e lnte�est in  pledged stock. Second Nat. Bank v.  Bank, 8 
N. D. 50, 76 N. W. 504 ; Van C1se v. Bank, 4 D. 485, 33 N. W. 897.

§ 7552. Custody and collection of property. Action by sheriff. The sheriff
must, subject to the direction of the court or judge, collect and receive all 
debts, effects and things in action attached by him. He may maintain any 
action or special proceeding in his name or in the name of the defendant, 
which is necessary for that purpose, or to reduce to his actual possession an 
.article of personal property capable of manual delivery, but of which he Ii.as 
been unable to obtain possession and in such action to obtain possession of 
personal property the defendant may be enjoined from disposing of such 
property ; and he may discontinue such al?- actio� or special proceeding 

r: 
at

snch time and on such terms as the court or Judge directs. [R. C. 1905, § 69,>:1 : 
C. Civ. P. 1877, § 204 ; R. C. 1895, § 5367.]
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§ 7553. Plaintiff may prosecute actions. Undertaking. The actions and
special proceedings herein authorized to be commenced by the sheriff may be 
prosecuted by the· plaintiff or under his direction upon the delivery by him 
to the sheriff of an undertaking executed by sufficient surety, to the effect 
that the plaintiff will indemnify the sheriff for all damages, costs and expense& 
on account thereof, not exceeding two hundred and fifty dollars in any one 
action. Such surety shall in all cases, when required by the sheriff, justify 
in like manner as bail upon an arrest. [R. C. 1905, § 6954 ; C. Civ. P. 1877. 
§ 211 ; R. C. 1895, § 5368. ]

§ 7554. Property perishable or likely to depreciate in value may be sold.
If property attached is perishable the court may, by an order made with or 
without notice as the urgency of the case may require, direct the sheriff to 
sell such property at public auction and thereupon the sheriff must sell it 
accordingly. If the attached property is of such a character that it is liable
greatly to depreciate in value during the pendency of the action or consists 
of live animals, the same proceedings may be had as in the case of perishable 
property, but such notice of the application for the order shall be given to the
parties to the action as the court prescribes. The order directing the sale
must fix the time and place of sale, and notice thereof must be given in such 
m:anner and for such time as is prescribed in the order. [R. C. 1905, § 6955 ; 
C. Civ. P. 1877, § 205 ; H.. C. 1895, § 5369 . ]

• Horses subject to provision as to perishable property. Union Bank v. Moline Co.,
7 N. D. 201, 73 N. W. 527. ·

As to similar provision in Cal. Code Civ. Proc., f 1547, see Witherspoon v. Crou, 135-
Cal. 96, 67 Pac. 18. . 

. § 7555. Defendant · may apply for discharge. The defendant may at any 
time after he has ap{>eared in the action and before final judgment apply 
to the clerk who issued the attachment or to the court to discharge the 
attaehmer.t as to the whole or any part of the property attacbed. [R. C. 1905� 
§ 6956 ; C. Civ. P. 1877, § 213 ; R. C. 1 895, § 5370. ]

Proceedinwi to dissolve attachment. 123 Am. St. Rep. 1028. 
As to similar provision in Cal. Code Civ. Proc., § 554,  see Rosenthal "·· Perkins,, 123 

Cal. 240, 55 Pac. 804 ; Gl idden v. Packard, 28 Cal. 649. . 
§ 7556. Undertaking for discharge. Upon such application the defendant

must give an undertaking with sufficient surety to the effect that the p,ropcrty 
of such defendant, which has been attached, shall be forthcoming in sub
stantially as good condition as it is at the time of the application to answer 

· any judgment which the plaintiff may recover against him in the action,
which undertaking shal,l be in an amount equal to the value of the property 
according to the sheriff 's inventory ; or the defendant may at his election 
give an undertaking with sufficient surety to the effect that he will on 
demand pay to the plaintiff the amount of any judgment which may be 
recovered in the . action against him not exceeding a sum specified in . the 
undertaking with interest. The sum so specified must be at least equal to 
<lonble the amount of the plaintiff 's demand as specified in the warrant of 
attachment ; or, at the option of the defendant, equal to double the appraised 
value of the property attached according  to the sheriff's inventory, or, if 
the application is to discharge th e attachment as to a part only of the property 
attached .  equal to double the apprai sed value of that part. [R. C. 1905, § 6957 ; 
C. Civ. P. 1 877, § 214 ; R. C. 1 895, § 5�71 .1

Undertnking not only rrlea1res levy, but de�troys writ itself. Fox v.  Mackf-nrle, l �- D. 
2!l�. 4i K. W. 3�6 : \\'�·man v. HnJlock, 4 S. D. 469 , 57 N. W. 197; McLaughhn v. 
Wl•f'f•J,,r, 1 S. D. 4!17 .  47 N. W. 816. 

Fffect of gh·ing the undnt.ak ing. Nat. Bank v. Hanberg, 10 N. D. 383, 87 N. W. 1006. 
Amendment of <'l1t im or p lending as discharge of sureties on bonds given to dissolve

att n rh ments. 42 L.R.A. ( X .S . ) 484. 
P. i�h t  of ohl igor in hond for release of attached property to attack attachment. 31

L.R. :\. ( X$. ) 4 0 1 .
As  t o  R imi l ar  pro,· is ion I n  Cnl. Co,le Civ. Proc., § 555, see Metrovich v. Jovovich,

!\'l Ca l . 3 4 1 : (; ;miner v. Donnelly, 86 Cal. 367, 24 Pac. 1072 ; Rosenthal v. Perkins, 123 
Cal. 2 40, 5:;  Pac. 804. 
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§ 7557. Undertaking when there are two or more defendants. When there
are two or more defendants and an appl ication is made as prescribed in 
the last two sections by one or more, but not all of them, the undertaking 
must provide for the payment of any judgment, which may be recovered 
against any of the defendants in the action, unless the applicant makes proof 
by affidavit to the satisfaction of the court, that the property in respect to 
which the application is made belongs to him separately ; in which case the 
undertaking must provide for the payment of any judgment, which may 
be recovered in the action against the applicant either alone or jointly with 
any other defendant. When an application is made as prescribed in this 
section, at least two days ' notice thereof with a copy of the affidavit must 
be served upon the plaintiff 's attorney, who may oppose the application by 
affidavit on the ground that one or more of the other defendants own or have 
an interest in the property. [R. C. 1905, § 6958 ; R. C. 1895, § 5372.] 

§ 7668. Partnership property. Underta.kiug. If the warrant of attach
ment is levied upon the interest of one or more partners · in personal property 
of the firm, the other partners, or one or more of them, may at any time 
before judgment apply to the court from which the warrant of attachment 
issued, or a judge thereof, upon affidavit, stating such fact, for an order to 
discharge· the attachment as to the partnership property. The applicant must 
give an undertaking with sufficient surety to the effect, that if judgment shall 
be rendered in the action in favor of the plaintiff, they will pay to the 
sheriff on demand the amount of defendant 's interest in such partnership 
property, the amount of such interest to be determined by reference or other
wise as the court may direct. The amount of such undertaking must be 
fixed by the court or judge thereof, and must not be less than the value of the 
interest of the defendant in the personal property of the partnership ; and 
for the purpose of fixing the amount of the undertaking the court may hear 
affidavits or oral testimony respecting the value of the defendant 's interest in 
the attached property. [R. C. 1905, § 6959 ; C. Civ. P. 1877, § 216 ; R. C. 1895, 
§ 5373.]

§ 7559. Undertaking must be filed and served. Exceptions thereto. An
undertaking given as prescribed in the last three sections must be forthwith 
filed with the clerk. A copy thereof with a notice of the filing must be 
forthwith served upon the plaintiff 's attorney ; who may within three days 
thereafter give notice to the sheriff that he excepts to the sufficiency of the 
surety. Thereupon the surety must justify upon the l ike notice and in l ike 
manner as bail upon an arrest ; or a new undertaking must be given with 
new surety and thereupon the same proceedings must be had upon such 
undertaking as upon the original undertaking. If the plaintiff does not except 
as prescribed in this section he is deemed to have waived all objection to thf' 
surety. The sheriff shall be responsible for the sufficiency of the surety 
upon any undertaking given by the defendant and may retain possession of 
the property attached and the proceeds thereof in his hands, until the objec
tion to the surety is either waived as above provided, or until he justifies or 
new surety is substituted and justifies. [R. C. 1905, § 6960 ; R. C. 1895, § 5374.J 

§ 7560. Giving undertaking not waiver of right to move discharge. The
giving of any of the undertakings mentioned in this article by the defendant 
shall not operate as a waiver of his right to move to discharge the attachment, 
and if such attachment is discharged on motion apy undertaking given by 
the defendant shall be null and void and shall be returned to him. [R. C. 
1Y05, § 6961 ; R. C. 1895, § 5375.] 

§ 7661. Who may move discharge. In all cases the defendant, or any per
son who has acquired a lien upon or interest in the defendant 's property after 
it was attached, may move to discharge the attachment. If the motion is 
made upon affidavit on the part of the defendant, or a person who has 
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acquired a lien upon or interest in the defendant 's property after it was 
attached, but not otherwise, the plaintiff may oppose the same by affidavit 
or other proof in addition to the affidavit upon which the attachment was 
granted : and in such case the defendant, or person who has acquired a lien 
upon or interest in the defendant 's property after it was attached, may 
sustain the motion by affidavit or other proof in rebuttal of the affidavits or 
other proof offered and submitted on the part of the plaintiff to oppose the 
motion. And if on such hearing it appears to the satisfaction of the court or 
judge that the attachment was irregularly issued, or that the affidavit upon 
which it was issued is untrue, the attachment must be discharged. [R. C. 
1905, & 6962 ; C. Civ. P. 1877, § 215 : 1881, ch. 93, § 1 ;  R. C. 1895, § 5376. ] 

Motion to discharge may be imposed by affidavits. Finch v. Armstrong, 9 S. D. 255, 
68 N. W. 740. 

Motion to dismiss for insufficiencv of affidavit. Citizens' Bank v. Corkings, 9 S. D. 
614, 70 N. W. 1050 ,  62 Am. St. Rep. 891 ; Wm. Deering & Co. v. Warren, 1 S. D. :15, 
44 N. W. 1068 ; Wilcox v. Smith. 4 S. D. 125, 55 N. W. 1 107. 

Motion to discharge not maintainable after giving undertaking under preceding section. 
lfcLaughlin v. Wheeler, 1 S. D. 497, 47 N. W. 816. 

Court may vacate attaclnnent where affidavit states that action to recover damages 
for deceit was upon debt. Sonnesyn v. Akin, 12 N. D. 227, 97 N. W. 557. 

Right of obligor in bond for release of attached property to attack attachment. 32 
L.R.A. (N.S. ) 401.

Rights of creditors to question validity of attachment by intervention and defense.
35 L.R.A. 772. 

Right of third persons who claim property to intervene in attachment action. 23 
L.R.A. (N.S. ) 536.

Right of intervener in attachment to attack validity 6f service of process. 23
L.R.A. (N.S. ) 1084.

Adjudication of bankruptcy of member of firm as affecting rights under an attach
ment by firm cred itors. 30 L.R.A. (N.S. ) 787. 

Abatement of attachment by diSBolution or expiration of charter of corporation. 32 
L.R.A. (N.S. ) 449.

As to similar provision in Cal. Code Civ. Proc., H 556, 558, see Winters v. Pearson,
72 Cal. 553, 14 Pac. 304 ; Holmes v. Marshall, 145 Cal. 777, 69 L.R.A. 67, 104 Am. 
St. Rep. 86, 79 Pac. 534, 2 Ann. Cas. 88 ; Freeborn v. Glazer, 10 Cal. 337. 

I 7562. Proceedings upon discharge. When the warrant of attachment is 
vacated or annulled or the attachment is discharged upon the application 
of the defendant, or person who has acquired a lien upon or interest in th� 
defendant 's property after it was attached, the sheriff must deliver over 
to the defendant or to the person entitled thereto upon reasonable demand 
all the attached personal property remaining in his hands, or that portion 
thereof as to which the attachment is discharged, or the proceeds thereof, 
if it has been sold by him. [R. C. 1905, § 6963 ; R. C. 1895, § 5377. ] 

As to similar provision in Cal. Code Civ. Proc., I 551, see Bagely v. Livermore, 45 
Cal. 613. 

§ 7563. Judgment, how s&tisfl.ed. In case judgment is entered for the plain
tiff in such action, the sheriff shall satisfy the same out of the property 
attached by him, if it shall be sufficient for that purpose : 

1 .  By paying over to such plaintiff the proceeds of all sales of perishable 
property, and of any vessel or share or interest in any vessel sold by him, 
or of any debts or credits collected by him or so much as shall be necessary 
to satisfy such judgment. 

2. If any balance remains due and an execution shall have been issued
on such judgment, he shall proceed to sell under such execution so much of 
the attached property, real or personal, except as provided in subdivision 
4 of this section, as may be necessary to satisfy the balance, if enough for 
that purpose shall remain in his hands ; and in case of the sale of any rights 
or shares in the stock of a corporation or association, the sheriff shall execute 
to the purchaser a certificate of sale thereof, and the purchaser shall thereupon 
have all the rights and privileges in respect thereto, which were had by such 
defendant. 
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3. If any of the attached property belonging to the defenuant shall have
passed out of the hands of the sheriff without having been sold or converted 
into money, such sheriff shall repossess himself of the same, and for that 
purpose shall have all the authority which he had to seize the same under the 
attachment and any person, who shall willfully conceal or withhold such 
property from the sheriff, shall be liable to double damages at the suit of the 
party injured. 

4. Until the judgment against the defendant shall be paid, the sheriff may
proceed to collect the notes and other evidences of debt that may have been 
seized or attached under the warrant of attachment, and to prosecute any 
bond he may have taken in the course of such proceedings and apply the 
proceeds thereof to the payment of the judgment. At the expiration of six 
months from the docketing of the judgment the court shall have power upon 
the petition of the plaintiff, accompanied by an affidavit setting forth fully 
all the proceedings, which have been had by the sheriff since the service of 
the attachment, the property attached and the disposition thereof, and also 
the affidavit of the sheriff that he has used diligence and endeavored to 
collect the evidences of debt in his hands so attached and that there remains 
uncollected of the same any part or portion thereof, to order the sheriff to 
sell the same upon such terms and in such manner as shall be deemed proper. 
Notice of such application shall be given to the defendant or his attorney, 
if the defendant shall have appeared in the action. In case the summons has 
not been personally served on the defendant, the court shall make such order 
as to the service of notice and the time of service as shall be deemed just. 
When the judgment and all costs of the proceedings shall have been paid, 
the sheriff upon reasonable demand shall deliver over to the defendant the 
residue of the attached property, or the proceeds thereof. [R. C. 1905, § 6964 ; 
C. Civ. P. 18i7, § 210 ; R. C. 1899, § 5378. ]

Judgment not neceEsary to direct sheriff to sell attached property. Iowa State Bank 
Y. Jacobson, 8 S. D. 2!l2, 66 N. W. 453.

Extent of relief when process served constructively against nonresident. 50 L.R.A.
li83. 

Judgment in atta<'hment as res judicata against chattel mortgagee. 64 L.R.A. 366.
As to similar provision in Cal. Code Civ. Proc., §§ 550, 551 ,  see Bagely v. Liver• 

more, 45 Cal. 613 ; People v. Higuera, 122 Cal. 466, 55 Pac. 252. 
§ 7564. Proceedings upon judgment for defendant. If the defendant re

covers judgment against the plaintiff in the action, any undertaking given 
by the defendant, all the proceeds of sales and moneys collected by the sheriff 
and all property attached, remaining in his hands shall upon the order of 
the court be delivered by him to the defendant or his agent on request, and 
the warrant shall be discharged and the property released therefrom. [R. C. 
1905, § 6965 ; R. C. 1895, § 5379. ] 

.Aa to similar provision in Cal. Code Civ. Proc., f 553, aee Loveland v. Alvord Con. Q. 
Min. Co., 76 Cal. 562, 18 Pac. 682 ; Hamilton v. Bell, 123 Cal. 93, 55 Pac. 758 ; O'Connor 
v. Blake, 29 Cal. 3 12.

§· 7565. Cancellation of notices of attachment. At any time after the war
rant of attachment has been vacated or annulled, or the attachment has been 
discharged, the court may, upon the application of any person aggrieved and 
with or without notice in the discretion of the court, direct that any notice 
filed for the purpose of attaching the property be cancelled of record by 
the register of deeds of the county where it is filed or recorded.  The can
cellation must be made by the register of deeds, upon a certified copy of the 
order directing such cancellation being filed in his office, by an entry to that 
effect on the margin of the record referring to the order. Such cancellation 
may in like manner be made by the register of deeds upon a written request 
direct in� i;;uch c1mcPllation, i;i gned by the plaintiff or his attorney. [R. C. 
1905. § 6966 : R. C. 1895. § 5380. l

§ 7566. Return \)y officer. When the warrant shall be fully executed or
dischargeii tlr n  sheriff must return the same with his proceedings thereon to 
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the court in which the action was commenced. [R. C. 1905, § 6967 ; C. Civ. P.
1877, § 217 ; R. C. 1895, § 5381 . ]  

Sufficiency o f  compliance with statute b y  sheriff. Ireland v .  Adair, 1 2  N .  D .  29, 9'N. W. 766. 
As to similnr provision in Cal. Code Clv. Proc., I 559, see Drusie v. Gates, 80 Cal. 

462, 22 Pac. 284. 

AnTJCLE 5.- G.A.ILVISH.MENT. 

§ 7567. Creditors may proceed by garnishment. Any creditor shall be en•
titled to proceed by gamishment in any court having jurisdiction of the sub• 
ject of the action against any person, including a public corporation, who 
shall be indebted to or have any property whatever, real or personal, in his 
possession or under his control, belonging to such creditor 's debtor, in the 
cases, upon the conditions and in the manner prescribed in this chapter. The 
ierm plaintiff is used in this chapter to embrace every judgment creditor and 
the term defendant, a judgment debtor. [R. C. 1905, § 6968 ; 1895, ch. 65, 
§ 1 ;  R. C. 1899, § 5382 ; 1905, ch. 69. ]

I n  a n  action against "A" i n  one state, the pendency of garnishment proceed ingtt 
against "A" in another state is no defense when it appean that at the t ime they 
were commenced ''A" knew the defendant in the action in which they were inst ituted 
did not own the claim against "A". Purcell v. Insurance Co., 5 N. D. 100, 6f N. W. 
9'3. 

Right of plaintiff to aummon or charge himself aa garnishee. 55 LR.A. 353 ; 3f 
L.R.A . ( N.S. ) 510.

Right of garnishment as affected by •r pointment of foreign receiver. 23 L.R.A. 52.
Right to garnish fund in the hands o ofli�cr of court after he has been ordered to 

pay same to party. 13 L.R.A. ( N.S. ) 759 ; 30 L.R.A. ( N.S. ) 720. 
Garnishment of United State.a and of states, counties and municipalities. 18 .Am. 

Dec. 200. 
--of counties. 37 L.R.A. 207. 
--of municipalities. 51 Am. St. Rep. lH. 
--of carrier. 28  L.R.A. 600 ; 50 Am. St. Rep. 465 ; 69 Am. St. Rep. 135. 
--of corporate officer or agent for corporate debt. 36 L.R.A. 561. 
--of guardian, for debt of ward. 11 L.R.A. ( N.S. )  706. 
--of executors or administrntors. 47 L.R.A. 346. 
Right to garnish executor or administrator for sum due from the estate to hbnself 

In his own right. 5 L.R.A . ( N .8. ) 1072. 
Right to attach or garnish fund in bands of personal representative, after direction 

to pay same to party. 13 L.R.A. ( N.8. ) 759 ; 30 L.R.A. ( N.S. ) 720. 
Garnishment of distributive shares and residuary legacies before i,ettlement. 59 

L.R.A. 387.
--of husband's interest in wife's legac7 or distributive lhare in decedent'a estate.

f7 L.R.A. 3ti0. 
--of unl iquidated claims. 59 L.R.A. 353. 
--of hank deposit in name of one as " agent." 10 L.R.A. ( N.S. ) 706. 
--of bank derosit in n form importing that depositor is acting as agent or 

fiduciary. 34 L.R.A. ( N.S. ) 1207. 
--of foreign railroad cars, 64 L.R.A. 501 ; 16 L.R.A. (N.B.) 1026. 
--of monev dne from receiver. 26 L.R .A. 2 1 8. 
--of debt ·after delivery of check in payment. 19 L.R.A. 475. 
--of contents of sealed package or locked rereptacle. 41 L.R.A. ( N.S.) 76f. 
--of funds of bankrupt'a estate after order of d istribution. 14 L.R.A. ( N.S. )  1 220, 
-of debt exempt in the state where created and where the debtor resides. 11 

Am. St. Rep. 145. 
--of moneys due on negotiable instruments. 55 Am. Dec. 68. 
-of insurance policy or its cash surrender value. 16 L.R.A. (N.S.)  811.
--of fund held by mutual IM>neflt aRSociation. 6 L.R.A. ( N.S, )  235.
-of verdict before judgment. f L.R.A. (N .S. )  624.
-of salaries of public officers. 96 Am. St. Rep. 4f8,
--of unearned salary. 20 L.R.A. ( N .S. 1 912.
Efft.ct of assi�'llment of unearned Ha lary or fees of public officer to put the same 

when earnPd hevond the reach of cred itors. 31 L.R.A. ( N.S. ) 374. 
Lnw irovnnin·I! exemption of wagPs from l!llrnlshment. 67 L.R.A. 221. 
Linbi litv of alimony for dPbts. 32 L.R.A.  ( N .S. )  270. 
lnjureci " employe's right to reach fund under employers' liability policy. 7 L.R.A. ( N.S.) 

958.  
S i tus of debt for purpose of jurisdiction In garnishment. 51 L.R.A. 715. 
Place of paym<'nt of debt as affecting jurisdiction to garnlah same. 8 L.R.A. (N.S. ); 

608 ; 20 L.R.A. ( � .S . )  264. 
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Protection of nonresident creditor agtinst garnishment. 19 L.R.A. 577. 
Garnishment oi debt in state, other than his domicile, where debtor temporarily 

prcsi,nt. 67 L.R.A. 213 .  
Situs of debts and of property in transit in hands of carriers. 69 Am. St .  Rep .  113 • 
.As to similar provision in Cal. Code Civ. Proc., U 543, 5H, 545, see Johnson v. 

Lamping, 34 Cal. 2113 ; Ex pa rte Rickleton, 51 Cal. 316 ; Dumm1oor v. Fursten fddt, 88 
Ca.I. 522, 12 L.R.A. 508, 22 Am. St. Rep. 331 ,  26 Pac. 518 ; Carter v. Los An"eles Nat. 
Bank, 116 Cal. 370, 48 Pnc. 322 ; Cl:vne v. Easton, E. & Co., 148 Cal. 287, SJ° Pac. 36 ; 
Roberts v. Landeckcr, 9 Cal. 262 ; Robinson v. 'Ievia, 38 Ca.L 611 ; Hassie v. God Ia With 
Us Congregation, 35 Cal. 378. 

§ 7568. Affidavit for garnishment. Either at the time of the issuing of
a summons, or at any time thereafter before final judgment, in any actiQn to 

• recover damages founded upon contract, express or implied, or upon judgment
or decree, or at any time after the issuing in any case of an execution against 
property and before the time when it is returnable, the plaintiff, or some 
person in his behalf, may make an affidavit stating that he verily believes 
that some person, naming him, is indebted to, or has property, real or personal, 
in his possession or under his control, belonging to the defendant, or either 
or any of the defendants in the action or execution, naming him, and that 
such defendant bas not property in this state liable to execution, sufficient
to satisfy the plaintiff 's demand, and that the indebtedness or property 
mentioned in such affidavit is, to the best of the knowledge and belief of the 
person making such affidavit, not by law exempt from seizure or sale upon 
execution. Any number of garnishees may be embraced in the same affidavit, 
but if a joint liabifity is claimed against any, it shall be so stated, and the 
garnishee named as jointly liable shall be deemed jointly proceeded against ; 
otherwise the several garnishees shall be deemed severally proceeded against. 
[R. C. 1905, § 6969 ; 1895, ch. 65, § 2 ;  R. C. 1899, § 5383. ] 

§ 7�69. Garnishee summons. The plaintiff shall annex or subjoin to such 
affidavit a garnishee summons, which shall be substantially in the following
form : 
" State of North Dakota, } ss. .County of . . . . . . . . . . . . . . . ·

A. B., plaintiff,
vs. 

C. D., defendant, and

• • • . . . . . • • . . . . • • • • • •  Court. 

E. F., garnishee.
The state of North Dakota to the said garnishee : 

You are hereby summoned pursuant to the annexed affidavit, as a garnishee 
of the defendant, C. D., and required within thirty days after the service of 
this summons upon you, exclusive of the day of service, to answer according 
to law, whether you are indebted to or have in your possession or under your 
control any property, real or personal, belonging to such defendant, and to 
serve a copy of your answer on the undersigned at • . . . . • . • . . • . • • . . . • • . • •  in 
the county of . . . . .  : . . ' . . . . . . . . . . • • • • . . . . • • •  ; and in case of your failure so to 
do, you will be liable to further proceedings according to law ; of which the 
said defendant will also take notice. 

L. M., Plaintifl:'s Attorney.
P. 0. address . . . . . . • . . . . . . . • . . . . . • . . • • • • • • • . . . . . . . . . . . . . • • • •  county, N. D. 
[R. C. 1905, § 6970 ; 1895, ch. 65, § 3 ;  R. C. 1899, § 5384. ] 

No tecond summons in garnishment. Summons issued by justice of the peace mun 
· be eerved in county where iaaued. Searl v. Shanks, 9 N. D. 204, 82 N. W. 734.
§ 75'10 • . Service of . summons a.nd afflda.vit. Such garnishee summons and

aftidavit may be served by the sheriff of the county, where any garnishee or 
defendant may be found, or by any other person not a party to the action. 
The service shall be made and the same returned with proof of the service 
to the person whose name is subscribed thereto with reasonable diligence. 
The person subscribing such garnishee summons may, at his option by an 
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indorsement thereon, fix a time for the service thereof, and the service shall 
then be made accordingly. [R. C. 1905, § 6971 ; 1895, eh. 65, § 4 ;  R. C. 1899, 
§ 5385. ] 

§ 7671. To be served on garnishee a.nd defendant. The garnishee summons
and annexed affidavit shall be served on each of the several garnishees named 
in the manner provided for service of a summons in an action ; and, except 
when service of the summons in the action is made without the state or by 
publ ication, also on the defendant to the action in like manner, either before 
or within ten days after service on a garnishee. When the defendant shall 
have appeared in the action by an attorney such service may be made upon 
such attorney or upon the defendant. Unless the garnishee summons is so 
served on the defendant or his ·attorney in accordance with the provisions · 
of this section, the service on the garnishee shall become void and of no effect 
from the beginning. [R. C. 1905, § 6972 ; 1895, eh. 65, § 5 ;  R. C. 1899, § 5386.) 

§ 7672. Subsequent g&nrlshments. The plaintiff may in like manner sub
sequently proceed within the period limited against other garnishees, or 
against the same garnishees after they shall llave once been discharged, upon 
a new affidavit, if he shall have reason to believe they have subsequently 
become liable ; and he may summon ,garnishees resident in other counties 
than that in which the action is pending ; but if an issue for trial shall be 
joined between the plaintiff and such garnishee, the court may on motion 
ch�nge the place of trial -of such issue to the eountI of th; garnishee 's
residence.  [R. C. 1905, § 69 1 3 ; 1895, eh. 65, § 6 ;  R. C. 1899, § 538 , . l 

§ 7673. Garnishment discharged if complaint not served. If the plaintiff
shal l not within ten days after demand .for a copy of tµc complaint serve 
upon the garnishee or his attorney, except in case of garnishment upon 
-execution, a copy of the complaint showing the amount of the indebte<lness 
of the <lefendant in the action to the plaintiff, the proceeding against the 
garn ishee shall be dismissed on motion of the garnishee with costs, unless the 
court or a judge shall in discretion and upon terms permit the same to stand.
[R. C. 1 905, § 6974 ; 1895, ch. 65, § 7 ;  R. C. 1899, § 5388.] 

§ 7674. Affidavit denying liability. Within thirty days from the service
of such garnishee summons the garnishee may, if the truth warrants, file with 
the clerk of the court in which the action is pending, and serve a copy thereof 
upon the plaintiff, his affidavit in the following form, suostantially : 
State of North Da)s;ota, } County of . . . . . • . • • • . • 88· : 

A. B., plaintiff,
vs. 

C. D., defendant, and
E. F., garnishee.

• • . . . . . • . . . . . . . . . • . . • • • • • . • • • .  Court. 

E. F., being duly sworn, says that on the . . • • • . • • • • • • • • • • • • • • • • • • • •  day of
. . . . . . . . . . . . . . . . . . . .  , A. D. 19 . . . .  , he was served with a garnishee summons 
in the above entitled action ; that he was then and is now in no manner and 
upon no account whatever indebted or under liability to the defendant 
(naming him) ,  and that he then had and now has in his possession or under 
his control, no real estate and no personal property, effects or credits of any 
description whatever, belonging to said defendant or in which he has any 
interest ; and is in no manner liable as garnishee in this action. 

Subscribed and sworn to before me this . . . . . . . . . . . . . . . . . . . . . . . . . .  day of 
. . . . . . . . . . . . . • • • • . . . . . . . . .  , A. D. 19 . . . .

'!'hereby the proceeding against such garnishee shall be deemed discon
t inued, and the plaintiff shall pay the garnishee one dollar for his costs, unless 
w i th in thirty <lays thereafter t he plaintiff serves notice on such garnishee, 
; ;at he elects to take issue on his answer to the garnishee summons and will 
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maintain him to be liable as garnishee, in which case the issue shall stand for 
trial as a civil action, in which the affidavit on the part of the plaintiff shall 
be deemed the complaint, and the garnishee 's affidavit the �nswcr thereto. 
{R. C. 1905, § 6975 ; 1895, ch. 65, § 8 ;  R. C. 1899, § 5389. ) 

§ 7575. Affidavit when lia.bility a�mitted. Question may be submitted to
court. Unless the garnishee shall make the affidavit provided for in the 
preceding section, he shall within thirty days from the service of the garnishee 
summons file and serve in like manner an affidavit in which he shall state : 

1. Whether he was at the time of service of the garnishee summons, or
has sinee become indebted, or under any liability to the defendant named 
in the garnishee summons, in any manner upon any account, specifying, if 
indebted or liable, the amount, the interest thereon, the manner in which 
evidenced, when payable, whether an absolute or contingent liability and all 
the facts and circumstances necessary to a complete understanding of such 
indebtedness or liability. When the garnishee shall be in doubt respecting 
any such liability or indebtedness, he may set forth all the facts and circum
stances concerning the same and submit the question to the court. 

2. Whether he held at the time aforesaid, or now holds the title or pos
session of any real estate, or any interest in land of any description, or of 
any personal property, effects or credits, or any instruments or papers relat
ing to such, belonging to the defendant or in which he is in any wise inter
ested. And if he shall admit any such or be in any doubt respecting the 
same, he shall set forth the description of such property and all the facts 
and circumstances concerning the same, and the title, interest or claim of the 
defendant in or to the same. 

3. If he shall claim any set-off or defense to any indebtedness or liability
or any lien or claim to said property, he shall set forth the facts and circum
stances thereof fully. 

4. He may state any claim of exemption from executioµ on the part of the
defendant, or other objection known to him against the right of the plaintiff 
to apply upon his demands the indebtedness or property disclosed. 

5. If he shall disclose any indebtedness, or the possession of any property
to which the defendant, and any other person as well, make claim, he may 
set forth the names and residences of such other claimants and so far as 
known the nature of their claims. [R. C. 1905, § 6976 ; 1895., ch. 65, § 9 ;  R. C. 
1899, § 5390. ) 

Right of bank as against garnishing creditor to aet off unmatured claim against de
posit of debtor. 27 L.R.A. ( N .S.) 811. 

Defenses of garnishee. 13 Am. Dt't'. 341; 100 Am. Dee. 511. 
Right of garnishee to question validity of attachment. 35 L.R.A. '169. 

§ 7576. When judgment may be rendered against garnishee. If any
garnishee, having been duly summoned, shall fail to serv� his affidavit as 
required in the preceding section, the court may render judgment against 
him for the amount of the judgment which the plaintiff shall recover against 
the defendant in the action for damages and costs, together with the costs of 
such garnishee action. Such garnishee may also be proceeded against as for 
a contempt ·according to the provisions of chapter 35 of this code. [R. C. 
1905, § 6977 ; 1895, ch. 65, § 10 ; R. C. 1899, § 5391.) 

§ 7577. Indebtedness paid to officer. Officer may levy. In case the answer
of the garnishee shall show indebtedness to the defendant, he may pay the 
amount thereof less three dolJars for his costs to the officer having a warrant 
of attachment in the action, if any, or otherwise to the clerk of the court ; or, 
if the garnishment is in aid of an execution, to the sheriff having the execu
tion ; and the officer to whom such payment is made shall give him a receipt 
specifying the facts and such receipt shall be a complete discharge of all 
liability to any party for the amount so paid. If the answer discloses any 
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money, credits or other property, 1·eal or personal, in the possession or under 
t he control 0f the garnishee, the officer having a writ of attachment or an 
execution, if any, may levy upon the interest of the defendant in the same ; 
ot herwise the  garnishee shall hold the same until the order of the court 
thereon. [R. C. 1905, § 6978 ; 1895, ch. 65, § 11 ; R. C. 1899, § 5392.J 

§ 7578. Answer conclusive unless traversed. The answer of the garnishee
shall in all cases be conclusive of the truth of the facts therein stated,  unless 
th� plaintiff shall within thirty days serve upon the garnishee a notice in 
wr1t10g, that he elects to take issue on his answer ; in which case the issue 
�.ha_l l  �tand for trial as a civil action, in which the affidavit on the part of the
plamhff shall be deemed a complaint and the garnishee 's affidavit the answer 
thereto. The plaintiff may in all cases move the court upon the answer of 
the  garnishee and of the defendant, if he shall also answer, for such judgment 
as he shall be entitled . to thereon, but any such judgmen,t shall be no bar 
beyond the facts stated in such answers. [R. C. 1905, § 6979 ; 1895, ch. 65, § 12 ; 
R C. 1 899. § 5393 . J  

Plaintiff need not take issue upon garnishee's answer which admits that it h u  auftl
cicnt money to satisfy claim. llahon v. Fansctt, 17 N. D. 104, 115 N. W. 79. 

§ 7579. Answer of corporation. The answer of a corporation summoned
as a garnishee may be made by any officer thereof ; and of any other garnishee, 
by any agent or attorney in his behalf, who shall be acquainted with the 
facts. [R. C. 1905, § 6980 ; 1895, ch. 65, § 13 ; R. C. 1899, § 5394. ] 

§ 7580. Defendant may def end garnishee proceedings. The defendant may
in all cases by answer duly verified, to be served within thirty days from 
the service of the garnishee summons on him, defend the proceeding against 
any garnishee upon the ground that the indebtedness of the garnishee, or: 
any property held by him, is exempt from execution against such defendant 
or for any other reason is not liable to garnishment ; or, upon any ground 
upon which a garnishee might defend the same ; and may participate in the 
trial of any issue between the plaintiff and garnishee for the protection of 
his interests. And the garnishee may at his option defend the principal aetion 
for the defendant, if the latter does not, but shall be under no obligations 
so to do. [R. C. 1905, § 6981 ; 1895, ch. 65, § 14 ; R. C. 1899, § 5395.]  

Claim for exemption in garnishment proceedings in justice court must, in  order to 
serve as  defense, have been preceded by fi ling schedule of debtor's peraonal property. 
Burcell v. Goldstein, 23 :X. D. 257, 136 N. W. 243. 

§ 7681. Proceedings deemed an action. The proceedings against a gar
nishee shall be deemed an action . by the plain tit? against the garnishee ancl 
defendant as parties defendant, and all provisions of law relating to proceed
ings in civil actions. at issue, including examination of the parties, amend
ments and relief from default or proceedings taken and appeals and all 
provisions for enforcing judgments, shall be applicable thereto ; but when the 
,:rarni shment is not in aid of an execution, no trial shall be had of the garnishee 
action, until the -plaintiff shall have judgment in the principal action, but the 
garnishment action may be noticed for trial at the same term if issue therein is 
Joined in time ; and if the defendant has judgment, the garnishee action shall 
be dismissed with costs. The court shall render such judgment in all cases 
as shall be just to all the parties, and properly protect their respective inter
ests, and may adjudge the recovery of an indebtedness, the conveyance, trans
fer or delivery to the sheriff, or any officer appointed by the judgment, of any 
real estate or personal property disclosed or found to be liable to be applied 
to the plaint iff 's demand, or by the judgment pass the title thereto ; and may 
th erein or by its order, when proper, d irect the manner of making sale and 
of disposing of the proceeds thereof, or of any money or other thing paid 
over or delivered to the clerk or ot'fiiier. 'l'he judgment against a garnishee 
shall acquit and d ischarge h im from al l demands by the defendant, or his 
representative, for all money, goods, e ffects or credits paid, delivered or 
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accounted for by the garnishee by force of such judgment. [R. C. 1905, § 6982 ; 
1895, ch. 65

_. 
§ 15 ; R. C. 1899, § 5:396. ] 

More liberal rule should be applied to application& by garnishees to be relieYed from 
defaults than ia applied to principal defendant. First State Ilank v. Krenelka, 23 
N. D. 668, 137 N. W. 824 .

. § 7582. Interpleader, when had. When the answer of the garnishee shall 
disclose that any other person than the defendant claims the indebtedness 
or property in his hands, and the name and residence of such claimant, the 
court may on motion order that such claimant be interplcllded as a defendant 
to the garnishee action ; and that notice thereof, setting forth the facts, with 
a copy of such order, in such Jorm as the court shall direct, be served upon 
him, and that after such service shall have been made, the garnishee may 
pay or deliver to the officer or the clerk such indebtedness or property, and 
have a receipt therefor, which shall be a complete discharge from all liability 
to any party for the amount so paid or property so delivered. Such notice 
shall be served in the manner required for service of a summons in a civil 
action, and may be made without the state or by publication thereof, if the 
order shall so direct. Upon such service being made such claimant shall be 
deemed a defendant to the garnishee action and within thirty days shall 
answer, setting forth his claim, or any defense which the garnishee might 
have made. In case of default, judgment may be rendered which shall con
clude a11y claim upon the part of such defendant. [R. C. 1905, § 6983 ; 1895, 
ch. 65, § 16 ; R. C. 1899, § 5397. ] 

§ 7583. Liability of garnishee. From the •time of the service of the
summons upon the garnishee he shall stand liable to the plaintiff to the amount 
of the property, money, credits and effects in his possession or under his 
control belonging to .the defendant, or in which he shall be interested, to the 
extent of his right or interest therein, and of all debts due or to become due 
to the defendant, except such as may be by law exempt from execution. Any 
property, moneys, credits and effects held by a conveyance or title void as 
to the creditors of the defendant shall be embraced in such liability. [R. C. 
1905, § 6984 ; 1895, ch. 65, § 17 ;  R. C. 1899, § 5398 . ]  

Garnishment as aatisfaction of  the principal debt. 77  Am. St. Rep. 1142. 
Effect of judgments atgainst garnisliees and their rights in making payment there

under. 46 .Am. Dec. 341. 
Effect of judgment against garnishee to merge or satiafy liability of principal debtor. 

47 L.R.A. 131 .  
Judgment in  favor of  garnishee, as res judicata.. 19 L.R.A. (N.S. ) 604. 
Payment by bank under garnishment of deposit, to party other than depositor, but 

of same name. 11 L.R.A. (N .S, ) 248. 
Abatement of procecdinge by diBSOlution or expiration of charter of corporation. 32 

L.R.A. (N.S. ) 4411. 
§ 7684. When judgment not rendered. No judgmt:nt shall be rendered

upon a liability of the garnishee arising either : 
1. By reason of his having drawn, accepted, made, indorsed or guaranteed

any negotiable bill, draft, note or other security. 
2. By reason of any money or other thing received or collected by him

as sheriff', or other officer, by force of an execution or other legal process in 
favor of the defendant. 

3. By reason of any money in his hands as a public officer and for which
he is accountable to the defendant merely as such officer. 

4. By reason of any money or other thing owing from him to the defendant,
1mless before judgment against the defendant, it shall have become due abso
lutely and without depending on any future contingency ; but judgment may 
be given for any money or other thing owing after it shall have become due 
nbsolutely and without depending on any contingency. [R. C. 1905, § 6985 ;  
1 895, ch. 65, § 18 ; R. C. 1899, § 5399. l 

I. Garnishment of mone;r in custody of officers. 55 Am. Dec. 264.
Right to garnish fund in the hands of olliccr to court after he hu been ordered to

pay 611.me to party. 13 L.R.A. ( N.S . )  7�9 ; 30 L.R.A. ( N.S. ) 7iO. 
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§ 7585. Defendant not to sue garnishee until, etc. No action shall be
commenced by the defendant or his assignee against a garnishee upon any 
claim or demand liable to garnishment, or to recover any proverty garnished, 
or execution be issued upon a judgment in favor of the defendant against 
such garnishee subsequent to the service of the garnishee summons upon him, 
until the termination of the garnishee action ; and, if an action shall have 
been commenced or an execution issued, it shall be stayed by the court or a 
judge thereof upon the garnishee 's application, except that upon cause shown, 
the court or judge may by order permit the commencement of such an action, 
or the issue of an execution, or the further prosecution of one stayed. [R. C. 
1905, § 6986 ; 1895, ch. 65, § 19 ; R. C. 1899, § 5400. ] 

§ 7586. Defenda.nt may release garnishment, how. The defendant may,
at any time after the compla int is filed and before judgment, file with 
the clerk of the court an undertaking executed by at least two sureties, 
resident freeholders of the state, to the effect that they will on demand pay 
to the plaintiff the amount of the judgment with all costs that may be 
recovered against such defendant in the action, not exceeding a sum specified, 
which sum shall not be less than double the amount demanded by the com
plaint, or in such less sum as the court shall upon application direct. The 
sureties shall justify their responsibility by affidavit annexed, stating a sum 
which each is worth in property within this state over and above all debts 
and l iabilities and property exempt from execution, the aggregate of whi ch 
sums shall be double the amount specified in the undertaking. The defendant 
shall serve on the plaintiff a copy of such undertaking with a notice where 
and when the same was filed. Within three days after the receipt thereof 
the plaintiff shall give notice to the defendant that he excepts to the sufficiency

• of the sureties, or he shall be deemed to have waived all objections to them. 
When the plaintiff excepts, the sureties shall justify in like manner as bail 
upon an arrest. Thereafter all the garnishees shall be discharged and the 
garnishment proceedings shall be deemed discontinued, and any money or 
property paid or delivered to any officer shall be surrendered to the person 
entitled thereto and the costs shall be taxable as disbursements of the plaintiff 
in the action, if he recovers. [R. C. 1905, § 6987 ; 1895, ch. 65, § 20 ; R. C. 1899, 
§ 5401. l

§ 7587. Costs in garnishee actions. In case of the trial of an issue between
the plaintiff and any garnishee costs shall be awarded to the plaintiff and 
against the garnishee in addition to his liability, if the plaintiff recovers 
more than the garnishee admitted by his answer ; and if he does not, the 
garnishee shall recover costs of the plaintiff. In all other cases under this 
article not expressly provided for, the court may award costs in favor of or 
against any party in its discretion. When there is no issue for trial and any 
liability on the part of the garnishee is disclosed, the costs of the garnishment 
proceeding shall be taxed for the plaintiff, if he recovers, as disbursements 
in the principal action. [R. C. 1905, § 6988 ; 1895, ch. 65, § 21 ; R. C. 1899, 
§ 5402.]

ARTICLE 6.- RECEIVERS. 

§ 7588. Cases when appointed. A receiver may be appointed by the court
in which an action is pending, or by a judge thereof : 

1. In an action by a vendor to vacate a fraudulent purchase of property,
or by a creditor to subject any property or fund to his claim, or between' 
partners or others jointly owning or interested in any property or fund, 
on the application of the plaintiff, or of any party whose right to or interest 
in the property or fund or the proceeds thereof is probable, and when it is 
shown that the property or fund is in danger of being lost, removed or 
materially injured. 

2. In an action by a mortgagee for the foreclosure of his mortgage and.
sale of the mortgaged property when it appears that the mortgaged property 
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is_ � danger of being lost, removed or materially injured, or that the con
ditions of the mortgage have not been performed and that the property is 
probably insufficient to discharge the mortgage debt. 

3. After judgment, to carry the judgment into effect.
4. After jud�ment,_ to dispose of the property according to the judgment

or to pre�erve 1t durmg the �endency of an appeal, or in proceedings in aid 
of execut10n, when an execution has been returned unsatisfied or when the 
judgment debtor refuses to apply bis property in satisfaction of the judg
ment. 

5_. � the cases provided in this code, when a corporation has been dissolved,
or 1s msolvent or in imminent danger of insolvency, or has forfeited its cor
porate rights ; and in like cases within this state, of foreign corporations. 

6. In all other cases where receivers have heretofore been appointed by
the usages of courts of equity. [R. C. 1905, § 6989 ; C. Civ. P. 1877, § 219 ; 
R. C. 1895, § 5403. ]

Ti_me from which order appointing receiver becomes operative. 15 L.R.A.(N.B. l 657.
Right to have receiver appointed to take charge of claima not legally or equitably 

enforceable. 5 L,R.A. ( N .B.) 771. 
As to similar provision in Cal. Code Civ. Proc., H 564, 565, aee Neall v. Hill, 16 

Cal. 145, 76 Am. Dec. 508, 1 Mor. Min. Rep. 80 ; La Societe Francaise v. District Court, 
53 C�I. 495 ; Bateman v. Superior Court, 54 Cal. 285 ; Sacramento & P. R. �- v. 
Superior Court, 55 Cal. 453 ; Goodale v. Fifteenth Distric\ Court, 56 Cal. 26 ; Qu1ggley 
v. Trumbo, 56 Cal. 626 ; Pacific Bank v. Robinson, 57 Cal. 520, 40 Am. Rep. 120 ; 
La Societe Francaise v. Selheimer, 57 Cal. 623 ; Real Estate Assoc. v. Superior Court, 
60 Cal. 223 ; McLane v. Placerville & S. V. R. Co., 66 Cal. 606, 6 Pac. 748 ; Baughman 
v. Superior Court, 72 Cal. 572, 14 Pac. 207 ; Baughman v . .Reed, 75 Cal. 319, 7 Am. St. 
R�p. 170, 17 Pac. 222 ; Cummings v. Cummings, 75 Cal. 434, 17 Pac. 442 ;  Habenicht v. 
L186ak, 78 Cal. 351, 5 L.R.A. 713, 12 Am. St. Rep. 63, 20 Pac. 874 ; Havemeyer v. 
Superior Court, 84 Cal. 327, 10 L.R.A. 627, 18 Am. St. Rep. 192, 2-i Pac. 121 ; Loam 
v. Superior Court, 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 2-i Pe.c. 707 ; Gamin
v. Superior Court, 88 Cal. 413, 26 Pac. 351 ;  Woodward v. Superior Court, 95 Cal. 272,
:rn Pac. 535 ; Smith v. Superior C-0urt, 97 Cal. 348, 32 Pac. 322 ; Fischer v. Superior

Court, 98 Cal. 67, 32 Pac. 875 ;  Illinois T. & S. Bank v. Alvord, 99 Cal. 407, 33 Pac.
1132 ; Yore v. Superior Court, 108 Cal. 431, 41 Pac. 477; Fischer v. Superior Court,
110 Cal. 129, 42 Pac. 561 ; Scott v. Hotchkiss, 115 Cal 89, 47 Pac. 45; Murray v.
Murray, 115 Cal. 266, 37 L.R.A. 626, 56 Am. St. Rep. 97, 47 Pac. 37 ; Illinoi■ T. & S.
Bank v. Paci fic R. Co., 115 Cal. 285, 47 Pac. 60 ; Kreling v. Kreling, 118 Cal. 421, 50
Pac. 649 ; Bank of Woodland v. Heron, 120 Cal. 614, 52 Pac. 1006 ; Scadden Flat G. M.
Co. v. Scadden, 121 Cal. 33, 53 Pac. 440 ; San Jose Safe Deposit Bank v. Bank of
Madera, 121 Cal. 543, 54 Pac. 85 ; Los Angeles v. Los Angeles City W. Co., 124 Cal.
368, 57 Pac. 210, 571 ; Los Angeles C. W. Co. v. Superior Court, 124 Cal. 385, 57 Pac.
216 ; Huellmantel v. Huellmantel, 124 Cal. 583, 57 Pac. 582 ; Baker v. Varney, 129
Cal. 564, 79 Am. St. Rep. 140, 62 Pac. 100; Murray v. Superior Court, 129 Cal. 628,
62 Pac. 191 ;  White v. White, 130 Cal. 597, 80 Am. St. Rep. 150, 62 Pac. 1062 ; Jacobs
v. Superior Court, 133 Cal. 364, 85 Am. St. Rep. 204, 65 Pac. 826 ; Rochat v. Gee, 137
Cal. 497, 70 Pac. 478 ; Elliott v. Supreme Court, 144 Cal. 501, 103 Am. St. Rep. 102,
77 Pac. 1109 ; Bank of Woodland v. Stephen■, 144 Cal. 659, 79 Pac. 379 ; Hill v. Taylor,
22 Cal. 191, 12 Mor. Min. Rep. 569 ; Copper Hill Min. Co. v. Spencer, 25 Cal. 11,
3 Mor. Min. Rep. 267.

1. A& to when receiver may be appointed. Richie v. People'■ Teleph. Co., 22 S. D. ·
5118, 119 N. W. 1190. 

Receiver may be appointed to preserve the property in an action to foreclo■e railroe.cl 
liens. Crouch v. Dakota, W. & M. R. Co., 18 S. D. 540, 101 N. W. 722. 

When appointment of receiver is proper. 72 Am. St. Rep. 29. 
Appointment of receiver to protect creditors. 20 L.R.A. 214 ; 57 Am. Dec. 4AO. 
--for building associations. 20 L.R.A. 214 ; 72 Am. St. Rep. 47. 
--for- partnership. 72 Am. St. Rep. 80. 
2. Insolvency of mortgagor not prerequisite to appointment in forecloeure. Roberti

v. Parker, 14 S. D. 323, 85 N. W. 591.
When receivers to take charge of mortgaged property may be appointed. '78 .Am.

St. Rep. 74. 
,. Appointment of receiver to protect rights of judgment creditor. Minkler v. U. B. 

Sheep Co., 4 N. D. 507, 62 N. W. 594, 33 L.R.A. 546. 
Exhausting remedies at law as a condition of judgment creditor'& right to a receiver-

1hip. 33 L.R.A. 546. 
5. Duty of court to appoint receiver for insolvent corporation. Gate■ (State) v.

McGee, 15 S. D. 247, 88 N . W. 1 15; Kelly v, Fargo Mer. Co., 16 S. D. 73, 91 N. W. 350 ;
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Dudley v .  Hot Springs Co., 1 1  S .  D .  559, 79 N.  W. 839; Galea v .  Bank, 13 S .  D .  622, 
8-l N. W. 192. 

Corporation must be affirmatively shown to be in imminent danger of inBOlvency 
before receiver can be appointed. Kelly v. Fargo Mercantile Co., 16 S. D. 73, 91 N. W .  
850. 

When and at whose instance receiver for corporation may be appointed. 79 Am. 
St. Rep. 49, 70 ; 118 Am. St. Rep. l!r8. 

Power to appoint receivers of corporation when no other relief asked. 20 L.R.A. 210. 
Appointment of receivers of corporation to protect creditors. 20 L.R.A. 214. 
6. Jurisdiction of equity to appoint receh'er of real property in another atate or

country. 69 L.H.A. 6il3. 
Jurisdiction of equity to appoint receiver to preserve status quo pending action or 

proceedings before other tribunal. 38 L.R.A. ( N.S. ) 228. 
Inherent jurisdiction of equity, independently of statute, at the instance of stock

.holders. to 11.ppoint a receiver because of mismanagement or fraud of it& officers. 39 
L.R.A. (N.S.) 1032. 

§ 7589. Who may be receiver. Undertaking by applicant. No party or
person interested in an action can be appointed receiver therein without the 
written consent of the party filed with the clerk. If a receiver is appointed 
upon an ex parte application, the court before making the order may require 
from the applicant an un<lertaking with sufficient sureties in an amount to be 
fixed by the court to the effect that the applicant will pay to the defendant all 
damages he may sustain by reason of the appointment of such receiver and 
the entry by him upon his duties, in case the applicant shall have procured 
such appointment wrongfully, maliciously or without sufficient cause ; and 
the court may in its discretion at any time after said appointment require 
an additional undertaking. [R. C. 1905, § 6990 ; C. Civ. P. 1877, § 221 ; R. C. 
1899, & 5404.]  

Receivers a.re rarely appointed ex parte. Grandin v.  La Bar, 2 N. D.  206, 50 N.  W. 
151 . 

A ppointment of stockholder as receiver of corporation not proper. l\lcKe!1zie v. 
Water Co., 6 N. D. 361 , 71 N. W. 608. 

Aa to similar provitiion in Cal. Code Civ. Proc., § 566, see Real Estate Asaoc. v. 
Supreme Court, 60 Cal. i23 ; Emcric v, Alvarado, 64 Cal. 529, 2 Pac. 4 18. 

§ 7b90. Qualification of rece.ver. Before entering upon his duties the re
ceiver must be sworn to perform them faithfully, and with one or more sure
ties approved by the court or judge execute an undertaking to such person 
and i11 such sum as the court or judge may direct, to the effect that he will 
faith fully discharge the duties of receiver in the action and obey the orders 
of the court therein. [R. C. 1905, § 6991 ; C. Civ. P. 1877, § 222 ; R. C. 1899, 
§ 5405. ]

Purchase of trust property by rcccivc>r, whm proper. \V'hcn may make personal eon
tracts. Compensation of receh·er judicial matter. Patterson v. Ward, 6 :N. D. 609, 7:!
N. W. 1013.

§ 7591. Powers. The receiver bas, under the control of the court, power
to bring 1tnd defend actions in his own name as receiver, to take and keep 
possession of the property; to receive rents, collect debts, to compound for and 
compromise the same, to make transfers and generally to do such acts respect
ing the  property as the court may authorize. [R. C. 1905, § 6992 ; C. Civ. P. 
1877, § ��3 ; R. C. 1899, § 5406. ] 

Title and possession of real and personal property of inBOlvent corporation paaeea to 
rec,. i vl'r. Brynjolfson v. Osthua, 12 N. D. 42, 96 N. W. 261.  

Judgment against receivers, nature and effect of.  71 Am. St. Rep. 356 ; 94 Am. St. 
Rt>p. 54. 

Ri•!h t of recc>iver to take property from po�ses11ion of stranger. 47 L.R.A. (N.S.) 7-U. 
F. rT .. .-t of nttnehment of real estate to defeat the right of poeee88ion of receiver eub11e

qu('nt ly appoint<-cl by another court. 3 L.R.A. ( N.S. ) 1073. 
\\·hm actions after appointment of receiver may be prosecuted without leave of court. 

14 • .\ m. St. Rep. 285. 
�n i ts  hy rc>ccivcrs outside the state of their appointment. 6 Am. St. Rep. 185 ; 8 Am. 

St. Tiep . 49 . 
Fx tratrrritor i n l  pow('r!'I of r<'ceinr�. 8 Am.  1-t. R!'p. 49 ; 1� Am. St. Rep. 79. 
R i o:h t  of r<'r" i v.,r to q urst ion rn l i ,l i t,· of nttnrhm<'nt. 3 ,; J. .R.A. 770. 
m .. 1 , 1. of re <'"h· , ·r of drnwr-r. nppn i nll'<l aft . ,r t h ,· i ��11 ane� of a draft or check but before 

its pr<'sl' 1 1 tnt iun . ns n1?ni1 1st the h l • l <l ,·r .  !! J..R.A . ( �.S. ) 83. 
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Power of railway receiver to contrad for transpol'tation �yond own line. 31 
L.R.A.(N.S.) 33. 

Authority of receiver of initial carrier to extend its undertaking beyond its own line. 
31 L.R.A.(N.S.) aa.

Right to deal with r<'ceivership for own benefit. 1 B. R. C. 411. 
Right of partner appointed receiver on liquidation to compensation. 17 L.R.A.(N.S.} 

899. 
Right of surviving partner acting as receiver to compensation. 17 L.R.A.(N.S.) 408. 
As to similar provision in Cal. C'.odc Civ. Proc., § 568, see Pacific Bank v. Robinson, 

67 Cal. 520, 40 Am. Rep. 120; Humphreys v. Hopkins, tll Cal. 551, 6 L.R.A. 792, 15 Am. 
St. Rep. 76, 22 Pac. 892; Dennery v. Superior Court, 84 Cal. 7, 24 Pac. U7; Staples v. 
May, 87 Cal. 178, 25 Pac. 346; Pacific R. Co. v. Wade, 91 Cal. 449, 13 L.R.A. 754, 25 
Am. St. Rep. 201, 27 Pac. 768; Smith v. Superior Court, 97 Cal. 348, 32 Pac. 322; People 
ex rel. Geoberding v. Superior Court, 100 Cal. 105, 34 Pac. 492; Tapecott v. Lyon, 103 
Cal. 297, 37 Pac. 225; Grant v. Superior Court, 106 Cal. 324. 39 Pac. 604; Daggett v. 
Gray, 5 Cal. Unrep. 74, 40 Pac. 959; Petaluma S. Bank v. Superior Court, 111 Cal. 488, 
44 Pac. 177; Illinois T. & S. Bank v. Pacific R. Co., 115 Cal. 285, 47 Pac. 60; Grant v. 
Los Angeles & P. R. Co., 115 Cal. 71, 47 Pac. 872; Tibbets v. Cohn & Co., 116 Cal. 365, 
48 Pac. 372; Loftus v. Fischer, 117 Cal. 128, 48 Pac. 1030; California Title Ins. & T. Co. 
v. Consolidated P. C. Co., 117 Cal. 237, 49 Pac. 1; Woodbury v. Nevada S. R. Co., 120 Cal.
463, 52 Pac. 730; Rou L. & M. Co. v. Muecupiabe L. & W. Co., 120 Cal. 521, 65 Am. St.
Rep. 186, 52 Pac. 995; Bank of Woodland v. Heron, 120 Cal. 614, 52 Pac. 1006: Locke"'·
Klunker, 123 Cal. 231, 55 Pac. 993; De Jarnatt v. Peake, 123 Cal. 607, 56 Pne. 467;
Bishop v. }lcKilli<'an. 124 Cal. 321, 71 Am.' St. Rep. 68, 57 Pac. 76; Pacific Bank v.
Madera F. & L. Co., 124 Cal. 525, 57 Pac. 462; )turray v. Etchepare, 132 Cal. 2�6, 64
Pac. 282; Free Gold 'M. Co. v. Spiers, 135 Cal. 130, 67 Pac. 61; Ward v. Pacific :\lut. L .•
Ins. Co., 135 Cal. 235, 67 Pac. 124; Ephraim v. Pacific Bank, 136 Cal. 646, 69 Pac. 436:
Rochat v. Gee, 137 Cal. 497, 70 Pac. 478; Painter v. Painter, 138 Cal. 231. 94 Am. Rt.
Rep. 47, 71 Pac. 9Q; Lackmann v. Supr<>me Council, 0. C. F., 142 Cal. 22, 75 Pac. 583;
Garretson I. Co. v. Arndt, 144 Cal. 64, 77 Pac. 770.

§ 7592. Investment of funds on consent. Funds in the hands of a rcct>iVPT
may be invested upon interest by order of the court; but no such or,ler can 
be made except upon the consent of all the parties to the action. [R:. C.1905, 
§ 6993; C. Civ. P. 1877, § 224; R. C. 1899, § 5407.]

ARTICLE 7.- OF DEPOSIT. 

§ 7593. What subject to order of deposit. When it is admitted by , the,
pleadings or the examination of a party that. he has in his possession or under· 
his control any money or other thing capable of delivery, which, being the 
subject of the litigation, is held by him as t1:ustce for another party or which 
belongs· or is due to another party, the court may order the same to be_ 
deposited in court, or delivered to such party with or without secnrity, sub
ject to th� further direction of the court .. [R. C. 1905, § 6994; C. Civ, P. 1877, 
§ 225; R. C. 1899, § 5408.] . , 

As to similar provision in Cnl. Code Civ. Proc., f 572, see Williams v. Dwinelle, 51 
Cal. 442; Ex parte Caaey, 71 Cal. 26!), 12 Pac. 118; Heppe v. J:0\111.son, 73 C11J •. �G5, H 
Pac. 8J3; Green v. Duvergey, 146 Cal. 379, 80 Pac. 234. 

§ 7594. Voluntary deposit in court of property adversely claimed. When
ever two or more persons make claim for the whole or any part of the same 
money, personal property or effects in the possession or control of any other 
person as bailee or otherwise and the right of any such claimant is adverse 
to the right of any other claimant, or is disputed or doubtful, and the bailee, 
custodian or person in control of any part of such property, money or effects 
is unable to determine to whom the same rightfully belongs, or who is right
fully entitled to the possession thereof; or whenever such bailee. custodian 
OT person in control bas notice or knowledge of any right or claim of right 
of any person in or to any part of such vroperty, money or effects .adYerse 
to the right of any other claimant therefor; or whenever any debt, money, 
property or effects owing by or in the possession or under the control of 
any prrson may be attached by garnishment or other process. and there is 
any dii;pnt<> ns to who i!! entitled to the same or any part thereof; in any 
Rnch l'llSt� thr prrson in the possl'ssinn (>r contr<'l of any such property, money· 
or "ff(•cts. when an action in any form has been commenced for an ·account 
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of or growing out of the same or in which the same has been attached as 
aforesaid, may pay such money or deliver such property or effects to' the 
clerk of the court in which any sueh action having reference to said money, 
property or effects, or the value thereof, may be pending, or out of which 
any garnishment or other process may issue with reference thereto ; or if no 
such suit is commenced, he may apply to the district court of the distri<'t 
where such property, money or effects may be situated, and upon showing 
to the satisfaction of the court the existence of facts bringing him within 
the operation of this section, said court shall make an order designating a 
depositary with whom said property, money or effects may be deposited by 
the applicant for such order. In either case such person in the possession or 
control of such property, money or effects shall at once notify personally 
or by registered mail all persons of whose claims he may have notice or knowl
edge, having or claiming any interest, property, lien or right in, to or upon 
such property, money or effects, of such deposit ; and upon giving such notice 
the person so depositing the same shall thereupon be relieved from further lia
bility to any person on account of such property, money or effects ; provided. 
that such depositor may be required upon the application of any party inter
ested therein to appear and make disclosure before the court, in which any 
such action may be pending or by which any order designating a depositor 
may be made, concerning the said property, money, debts or effects held, 
controlled or owed by him. If the address of any persons having or making 
any claim as aforesaid cannot be ascertained, an affidavit to that effect shall 
be filed with the depositary, and the giving of such notice shall not be re
quired in such case. [R. C. 1905, § 6995 ; 1895, ch. 39, § 1 ;  R. C. 1899, § 5409. ] 

§ 7595. Disobedience. Contempt. Whenever in the exercise of its author-.
ity a court shall have ordered the deposit, delivery or conveyance of money 
or other property and the order is disobeyed. the court besides punishing 
the disohedience as for contempt may make an order requiring the sheriff' 
to take thE' money or property and deposit, deliver or convey it in conformity 
with the direction of the court. [R. C. 1905, § 6996 ; C. Civ. P. 1877, § 226 ; 
R. C. 1899, § 5410.]

As to similar provision in Cal. Code Civ. Proc., I 574, see Pacific Bank v. Robinson. 
57 Cnl. 520. 40 Am. Rep. 120. 

§ 7596. Defendant 's admissions. When the ans,ver of the defendant ex
pressly or by not denying admits part of the plaintiff 's claim to be just, 
the court on motion may order such defendant to satisfy that part of the 
claim, and may enforce the order as it enforces a judgment or a provisional 
remedy. [R. C. 1905, § 6997 ; C. Civ. P. 1877, § 227 ; R. C. 1899, § 5411.] 

Order for payment of amount to be due. Black Hills Min. Co.  v.  Grand Island Co., 
I S. D. 546, 51 N. W. 342 ; Jordan v. Frank, 1 N. D. toe, 46 N. W. 171. 

CHAPTER 10. 

DISMISSAL OF CIVIL ACTIONS. 

§ 7597. Bow. A civil action may be dismissed, without a final determina
tion of its merits, in the following cases : 

1. By the plaintiff, at any time before trial , if a provisional remedy hM
not been allowed, or counterclaim made. or affirmative relief demanded in . 
the answer ; provided, that an action on the same cause of action a,:?ainst any . 
defendant shall not be dismissed more than once without the written con
sent of the defendant or an order of the court on notice and cause shown . 

2. By either party. with the written consent of the other ; or by the court.
upon the application of either party. after notice to the other, and sufficient 
cause shown, at any time hefor!' thE' t.rial. 

3. By the court, when upon the trial and before the final submission of the
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case, the plaintiff abandons it, or fails to substantiate or establish his claim, 
or cause of action, or right to recover. 

4. By the court, when the plaintiff fails to appear on the trial, and the
defendant .appears and asks for the dismissal. 

5. By the court, on the application of some of the defendants, when there
are others whom the plaintiff fails to prosecute with diligence. 

6. The dismissal mentioned in the first and second subdivisions of thia
�ction may be made by an entry in the clerk 's register, by the plaintiff or 
his attorney, and a written notice of such dismissal and entry served on 
the adverse party, and judgment may thereupon be entered accordingly ; 
provided, that in the cases mentioned in the said first subdivision, and in 
cases in which the parties to the action consent in writing to the dismissal 
of such action, the judgment of dismissal may be entered by the clerk on 
motion of either party without any notice to the opposite party, and without 
an order from the court or judge. 

7. In every case, other than those mentioned in this section the judgment
in the action shall be rendered on the merits. 

8. All other modes of dismissing an action, except as provided in t his
chapter, by nonsuit or otherwise, are hereby abolished. [R. C. 1905, § 6998 ; 
1905, ch. 6.] 

Power of attorney to clisoontinue suit. . 4 L.R..A. (N.S. ) 244. 
Collateral attack for fraud not affecting jurisdiction on judgment of dismissal. 3G 

L.R.A. (N.S. )  984.
Injunction against judgment obtained by fraudulent agreement to clismiBB. 30 L.R.A. 

788. 
Power of court to protect attorney who bas taken cue on r.ontingent fee, against volun

tary dismissal by claimant without bis consent. 14 L.R.A. ( �.S. ) 1095. 
Right to dismiBB or withdraw proceedings to probate .,r contest a will or iBBues there

under. 19 L.R.A. (N.S. ) 121. 
Right of condemning part! to dismiss condemnation proceedings after award or verdict 

and before confirmation or Judgment. 28 L.R.A. (N.S. ) 91. 
Dismissal or discontinuance as to one joint tort feasor, effect on liability of others. 

58 L.R.A. 303. 
Voluntary dismissal by plaintiff, bringing suit for all similarly situated. 46 L.R.A. 

839. 
As to similar provision in Cal. Code Civ. Proc., H 581', 582, eee Gray v. Dougherty, 

25 Cal. 266 ; Merritt v. Campbell, 47 Cal . 542 ; Sheldon v. Gunn, 56 C11l. 582 ; Lybecker "· 
Murray, 58 Cal. 186 ; Pa�e v. P�e, 77 Cal. 83, 19 Pac. 183 ; Pardy v. Montgomery, 77 
Cal. 326, 19 Pac. 530 ; Hmkel v. Donohue, 90 Cal. 389, 27 Pac. 301 ; Rochat v. Gee, 91 
C11l. 355, 27 Pac. 670 ; Rosenthal v. Mc:\lann, 93 Cal. 505, 29 Pac. 121 ; Hassey v. South 
San Francisco H. & R. ABBO., 102 Cal. 611 ,  36 Pac. 945 ; Rowe v. Simmons, 113 Cal. 68�. 
45 Pac. 983 ; Westbay v. Gray, 116 Cal. 660, 48 Pac. 800 ; lslais & S. W. Co. v. Allen, 132 
Cal. 432, 64 Pac. 713 ; Rodgers v. Parker, 136 Cal. 313, 68 Pac. 975 ; Hopkins v. Superior 
Court, 136 Cal. 552, 69 Pac. 299 ; Marks v. Keenan, 140 Cal. 33, 73 Pac. 751 ; Woods "'· 
Diepenbrock, 141 Cal. 55, 74 Pac. 546 ; Ferris v. Wood, 144 Cal. 426, 77 Pac. 1037 ; 
Saddlemire v. Stockton S. & L. Soc., 144 Cal. 650, 79 Pac. 381 ; Roth v. Superior Court, 
147 Cal. 604, 82 Pac. 246 ; Matthai v. Kennedy, 148 Cal. 699, 84 Pac. 37 ; Hancock D. Co. 
v. Bradford, 13 Cal. 637 ; Heinlin v. Castro, 22 Cal. 100 ; Reed v. Calderwood, 22 Cal.
463 ; People ex rel. Polhemus v. Pratt, 28 Cal. 166, 87 .Am. Dec. 110 ; Board of Commis
sioners Funded Debt v. Younger, 29 Cal. 147, 87 Am. Dec. 164. 

§ 7698. Actions deemed dismissed, when. All actions which have been
commenced, or hereafter may be commenced, in any of the courts of record 
in this state wherein the plaintiff, or his successor in interest, shall have 
neglected, or shall neglect, for a period of five years after the commencement 
of said action, to bring the same to trial and to take proceedings for the 
final determination thereof, are hereby deemed dismissed and abandoned 
by the plaintiff, and the defendant or his successor in interest, or any other 
person having an interest in eaid action, or in the subject-matter thereof, 
may apply to the court for a formal order dismissing said action . If upon 
such appliP-ation to the court, facts shall be presented thereto, showing that 
said action is one covered by the provisions of this section, the court shall 
make an order formally dismissing said action, which order shall be entered 
of record in the office of the clerk of the court of the county where said action 
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is pending, and shall have the effect of a final j udgment of dismissal. [ R. C. 
1905, § 6999 ; 190:3, ch. 5 . ]  

1-'ailure for five years to  bring action to  trial creates presumption of unreasonaule 
neglect on part of plaintiff, entitl ing defendant to dismissal of action. Lambert v. 
Brown, 22 �- D. 107, 132 N. W. 781.  

As to. similar pr��ision in  N. Y. Code Civ. Proc. , § 822, see WM.zler v. SilvermAn, 123
N. Y. Supp. 794 ; Silverman v. Baruth, 42 App. Div. 21 , 58 :K.  Y.  Supp. tlti:l : U ro11s v. 
Clark, 87 N. l'. 272 ; Hayward v. Manhattan U. Co., 52 Hun, 383, 6 N. Y. Supp. 473. 

CIL\PTER 1 1. 

OF THE TRIAL A-:,.D ,TUDG:!lfF.NT IN CIVIL ACTIOXS. 

A RTICLE · l .  Jt;DGMF.NT UPON. F.UT.URE TO AxsWER, ETc;, § §  7599-7602. 
2. TsStrES A.l\D MODE OF TRIAL, § §  7603-, 612.
3. Fom.rATJON OF THE 'l'RL\ L Jt:RY, § §  7613-7618.
4. OF THE OoNnuc·r oF �nm TRIAL, § §  7619-7631.
5. OF THE V1rnDICT, § §  7632-7636.
6. OF TJr n TRIAL BY THF. COURT, § §  7637-7644.
7. OF REFERENCES A.ND 'l'ItIALS BY REFEREES, § §  7645-7651.
8. EXCEPTIO::-IS, §§ 7652-7658.
9. OF Nmv TRIALS, § §  7659...;7666.

10. MANNER OF GIVING, ENTEIUNG AND SATISFYING JUDGMENTS,
§§ 7667'.-7712 .

ARTICLE 1 .- JUDGMENT UPON FAILURE TO ANSWER, ETC. 

§ 7699. Judgment defined. A judgment is the final determination of the
rights of the parties in the action. [R C. 1905, § 7000 ; C. Civ. P. 1877, § 228 ; 
R. C. 1899, § 5412. ]

Judgment ; sufficiency of. Hunter v. Karcher, 8 S. D. 554, 67 N. W. 621 ; Williams 'V.
Wait, 2 S. D. 2 1 0, 49 N. W. 209 , 30 Am. St. Hep. 768 ; Dode v. Invest. Co., 1 N. D. 121,
45 N. W. 197 ; He Weber, 4 N. D. 119, 59 N. W. 523, 28 L.R.A. 621 ; Mouser v. Palmer,
2 S. D. 466, 50 N. W. 967 ; Locke v. Hubbard, 9 S. n. 364, 69 N. W. 588 ; Mattice v.
Street, 15 S. D. 63, 87 N . . W. 522.

As to judgment docket and execution being inadmissible as evidence of judgment in 
absence of proof of entry in record. Amundson v. Wilson, 11 N. D. 193, 91 N. W. 37. 

1-"inal and interlocutory j udgments and decrees, what are. 60 Am. Dec. 427. 
As to similar provision in Cal. Code Civ. l'roc., I 577, see In Matter of Rose, 80 Cal. 

166, 22 Pac. 87 ; Crim v. Kcssing, 89 Cal. 478, 23 Am. St. Rep. 491 ,  26 Pac. 1074 ; 
Bronzan v. Drobaz, 93 Cal. 647, 29 Pac. 254 ; In Matter of Smith, 98 Cal. 636,  33 Pac. 
744 ; Colton L. & W. Co. v. Swartz, 99 Cal. 278, 33 Pac. 878 ; Wells v. Torrance. 1 19  Cal. 
437, 51  Pac. 626 ; :McKay v. McKay, 125 Cal. 65, 57 Pac. 677 ; Loa Angelea 'V. Los Angclea 
C. W. Co., 134 Cal. 121 ,  66 Pac. 198 ; .Mc)l i llan v. Uichards, 12 Cal. 467 ; \''.i lcoxs,;n v .
Murton, 2 7  Cal. 228, 8 7  Am. Dec. 66 ; }lcGarrahan v. Maxwell, 2 8  Cal. 75 ; E x  partc
B!·nnctt, 44 Cal. 84.

§ 7600. On failure to answer. Counterclaim. Relief. Publication. Resti
tution. Judgment may be had if the defendant fails to answer the com
plaint in the following cases : 

1 .  In an action arising c,n contract for the recovery of money only the 
plaintiff may file with the clerk proof of the personal service of the sum.mons, 
and complaint on one or more of the defendants, or of the snmmons accordin�, 
to the provisions of section 7423 and that n o  answer or demurrer b as been. 
received. Judgment shall thereupon be entered for the a.mount demanded 
in the complaint against the <lt'fendant or defendants, or against one or more 
of the i;everal defendants in the cases provided for in section 7435 ; but if the 
complaint is not sworn to and such action is on an instrument for the pay
ment of money only, the court on its production shall assess the amount due 
to the pl aintiff thereon, and in oth er ca s11s shall ascertain the amount which 
t.111.• plaintiff is entitled to recover in such action from his examination under 
oath or other proof a n d  enter the judgm ent for the amount so assessed or 
ascertained. In case the defendant gives notice of  appearance in the action, 
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in Civil A ctio,is. <JOD� Cl VIL PROCEDUUE. § '1 600

he shall be entitled to five days ' notice of the time and place of such assess
meut. When the defendant by his answer in any such action shall not deny 
the plaintiff 's claim, but shall set up a counterclaim amounting to less than 
the plaintiff 's claim, judgment may be had by the plaintiff for the excess of 
such claim over the said counterclaim in like manner in any such action upon 
the plaintiff 's filing with the clerk of the court a statement admitting such 
eounterelaim, which statement shall be annexed to and be a part of the judg
ment roll. 

2. In other actions the plaintiff may upon the like proof apply to the ·
<iourt after the expiration of the time for answering for the relief demanded 
in the complaint. If the taking of an account, or the proof of any fact ia1 

necessary to enable the court to give judgment or to carry the judgDJent 
into effect, the court may take the account or hear the proof or may in its 
discretion order a reference for that purpose. And when the action is .  for 
the recovery of money only, or of specific real or personal property with 
damages for the withholding thereof, the court may order the damages to 
be assessed by a jury or, if the examination of a long account is involved, _ 
by a reference as. above provided. If the defendant gives notice of appear
ance in the action bef()re the expiration of the time for answering, he shall 
be entitled to eight days ' notice of the time and place of application to the 
court for the relief demanded by the complaint. 

3 . In actions when the service of the summons was by publication, the
plai11tiff may in like manner apply for judgment, and the court must there
upon require proof to be made of the demand mentioned in the complaint ; 
and if the defendant is not a resident of the state must require the plain
tiff or hiM agent to be examined on oath respecting any payments that have 
been made to the plaintiff or to any one for h is use on account of such demand 
and may render judgment for the amount which he is entitled to recover. 
Before rendering judgment the court may in its discretion require the plain
tiff to cause to be filed satisfactory security, to abide the order of the court, 
touching the restitution of any estate or effects which may be directed by such 
judgment to be transferred or delivered, or the restitution of any money 
that may be collected undeT' or by virtue of such judgment, in case the 
defendant or h is representatives shall apply and be admitted to defend the 
action and shall succeed in such defense. [R. C. 1905, § 7001 ; C. Civ. P. 1877, 
§ 229 ; R. C. 1895, § 5413.]

Provision for notice of application for judgment does not apply where demurrer over
ruled and party stands upon demurrer. Halley v. Ingersoll, 14 S. D. 7, 84 N. W. 201. 

Defendant who has appeared, but not answered, not entitled to notice. Searles v. 
La"·rence, 8 S. D. 1 1; 65 N. W. 34. 

Ko formal findinl?'I nel'd be made when defendant fails to appear. Cole v. Association, 
3 S. D. 272 . 50 N. W. 1086. 

Judgment may be takcn against one of eeveral defendanta failing to appear. Blaek 
Hills Bank v. Kellogl!', 4 8. D. 312, 56 N. W. 1071 .  

Ri�ht of appearing dcfondant to <-h!ht days' notice of application for judl?'IIlent in action 
for e<1uitahle relief. Marti ngon v. �farzolf, 14 N. D. 301, 103 N. W. 937. 

Jud:nrl<'nt can be eiiter<-d on ly upon order of court. Dibble v. Hanson, 17 N. D. 21, 11' 
N. W. 371 , 16 A. &; E. Ann. Cas. 1 2 1 0. 

Default jud)!ID•!nt ii not invalidated by fact that proof of aervice of 1ummon1 and 
failure to answer was not filed when judgment was aigncd. Burton v. Cooley, 22 S. D. 
515, 118 N. W. 1028. 

Judl!fllent was regularly t>ntered upon default in appearance, where action was 011 
contract for money only. Murphy '"� Minot Foundry & Mo.eh. Co., 24 N. D. 185, 139 
N. W. 518 .  

F.fl'eet of judgment by default against dead person. 49 L.R.A. 161.  
Collateral attack for fraud not affecting jurisdiction on judgment by default. 31 

L.R .A. ( N.S. ) 983.
Power of defendant's attorney to withdraw answer and permit default judgment. 83

L.R.A . !i15 .
Constitutional right to jury for a,;scssmcnt of damages on default judgment. 15  L.R.A.

61 4 .  
!\eccssity of jury to compute damages on  default judgment. 20  L.R.A. ( N.S. ) 1. 
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Effect of default judgment beyond scope of  relief asked. 11 L.R.A. ( N .S. ) 803. 
As to similar provision in Cal. Code Civ. Proc., § 585, see People v. Weil, 53 Cal. 253 ;  

Junkans v. Bergin, 64 Cal. 203, 30 Pac. 627 ; Fletcher v. Maginnis, 136 Cal. 362, 68 Pac. 
1015 ; Crossman v. Vivienda W. Co., 136 Cal. 571, 69 Pac. 220 ; Hartman v. Wil!�ams, 4 
Cal . 254 ; Stearns v. Aguirre, 7 Cal. 443 ; Kelly v. Van Austin, 17 Cal. 564 ; Harding v. 
Cowing, 28 Cal. 212 ; Providence T. Co. v. Prader, 32 Cal. 634, 91 Am. Dec. 598 ; Oliphant 
v. Whitney, 34 Cal. 25.

§ 7601. On frivolous plea.ding. If a demurrer, answer or reply is frivolous,
the party prejudiced thereby upon a previous notice of five days may apply 
to a judge of the court either in or out of the court for judgment thereon, and 
judgment may be given accordingly. [R. C. 1905, § 7002 ; C. Civ. P. 1877, § 230 ;
R. C. 1899, § 5414.]

Answer indicating good defenee, but stating_ it imperfectly, not frivolous. Yerkea , ..
Crum, 2 N. D. 72, 49 N. W. 422 ; State v. King, 6 S. D. 297, 60 N. W. 75 ; Bank v. 
Humphrey, 6 B. D. 415, 61 N. W. 444 ; Catholicon Hot Springs Co. v. Ferguson, 8 S. D.
634, 67 N. W. 615. 

Frivolous pleading is one so clearly and palpably bad as to indicate bad faith. Sig·
mund v. Bank, 4 N. D. 164, 59 N. W. 966. 

§ 7600. Procedure in civil actions when judgment pending. When, during
the pendency of an action, a judgment upon the claim which constitutes the 
plaintiff 's cause of action is rendered in another action, the plaintiff may 
by supplemental complaint allege the recovery of such judgment in aid oi 
his original action and shall not be required to dismiss such action and com
mence a new suit upon such judgment ; nor shall the recovery of such judg
ment constitute any bar to the further prosecution of such action, but such 
action shall thereafter proceed in all respects the same as if originally in
stituted upon such judgment. [R. C. 1905, § 7003 ; 1899, ch. 47, § 3 ;  R. C. 
1899, & 5414a. ]  

See in general as  to supplemental pleadings, section 7486. 

ARTICLE 2.- ISSUES A:SD MODE OF TRIAL. 
§ 7603, Origin and classes of issues. Issues arise upon the pleadings when

a fact or conclusion of law is maintained by the one party, and controverted 
by the other. They are of two kinds : 

1. Of law ; and,
2. Of fact. [R. C. 1905, § 7004 ; C. Civ. P. 1877, § 231 ; R. C. 1899, § 5415. ]

As to similar provision in Cal. Code Civ. Proc., I 688, see Leach v. Pierce, 93 Cal. 6H.
29 Pac. 235.

§ 7604. Issues of law. An issue of law arises upon a demurrer to the com
plaint, answer or reply, or to some part thereof. [R. C. 1905, § 7005 ; C. Ch· . 
P. 1877, § 232 ; R. C. 1899, § 5416.]

Trial has begun so as to prevent inte"ention in mandamus proceedings when gencrnl
demurrer has been interpoeed and argued, even though decision has not been rendered 
thereon. State ex rel. Fargo v. Mitchell, 24 N. D. 196, 139 N. W. 572. 

§ 7605. Of fa.ct classifted. An issue of fact arises :
1 .  Upon a material allegation in the complaint controverted by the answer ;

or, 
2. Upon new matter in the answer not requiring a reply, or controverted

by a reply ; or, 
3. Upon new matter in the reply, unless an issue of law is joined thereon.

[R. C. 1 905, § 7006 ; C. Civ. P. 1877, § 233 ; R. C. 1895, § 5417.] 
As to similar provision in Cal. Code Civ. Proc., § 690, see Yaeger v. Southern Cal. R 

Co . . 5 Cal. Unrep. 870, 51 Pac. 190. 
§ 7606. Both. Order of trial. Issues both of law and fact may arise upon

different parts of the pleadings in the same action. In such cases the issues 
ot law must be first tried. unless the . court otherwise directs. [R. C. 1905, 
§ 7007 ; C. Civ. P. 1877, § 234 ; R. C. 1 899, § 5418.]

As to simi lar prov ision in Ca I .  Cool' Ch·. Proe., H 591, 592, see Wilmington C. & R. 
Co. v. Dominl!l1('7., 50 Cal. 505 : Warring- v. Frl'c>ar, 64 Cal. 54, 28 Pac. 115 ; McLaughlin 
"· D('l RP. fi4 C'nl. 472, 2 Pnr. 2H : Cu rnow , .. Happy Vall,�y R. G. & TT. Co., llS Cal. 262. 
!l Par. H!l : � \\' 11 �('.V v . .  .\ , l n i r . R '- Ca l .  1 79 .  �:; Pal'. l l l !l :  ::-Jt>wman v. Duane, 89 Cal. 597, 
27 Pac. 66 : �:111ta Crn,. H .  P. Co. v .  nowi� .  104 Cal . 286, 37 Pac. 934 ; Churchill v. Bau• 
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mann, 104 Cal. 369, 36 Pac. 93, 38 Pac. 43 ; Schultz v. McLean, 109 Cal. 437, 42 Pac. 
557 ; Caubape v. Security Sav. Bank, 127 Cal. 197, 59 Pac. 589 ; Johnson v. Mina Rica 
G. M. Co., 128 Cal. 521, 61 Pac. 76 ; Ashton v. Heggerty 130 Cal. 516, 62 Pac. 934 ; 
Goldtree v. Spreckels, 135 Cal. 666, 67 Pac. 1091 ; McCarthy v. Gaston R. M. & M. Co., 
144 Cal. 542, 78 Pac. 7; Reiner v. Schroeder, 146 Cal. 411, 80 Pac. 517. 

§ 7607. Trial defined. A trial is the judicial examination of the issues
between the parties, whether they are issues of law or of fact. [R. C. 1905, 
§ 7008 ; C. Civ. P. 1877, § 235 ; R. C. 1899, § 5419. ] 

Trial, when presumed to take place. Second Nat. Bank v. Bank, 8 N. D. 50, 76 N. W. 
604. 

Trial by jury meana examination of isauea of facta. State v. Hazelda.hl, 2 N. D. 521, 
52 N. W. 315, 16 L.R.A. 150. 

Hearing and determina.tion of iaaue of la.w ra.ised by demurrer ia a "  tria.l." Walker v. 
Maronda, 15 N. D. 63, 106 N. W. 296. 

Trial baa begun, ao as to prevent intervention in mandamus proceedings, when general 
demurrer bas been interposed and argued, even though decision ha.a not been rendered 
thereon. State ex rel. Fargo v. Mitchell, 24 N. D. 196, 139 N. W. 572. 

Right to public trial and what are infringements upon it. 28 Am. St. Rep. 308. 
§ 7608. B:, whom triable. An issue of law must be tried by the court or

by the judge. .An issue of fact in an action for the recovery of money only 
or of specific real or personal property must be tried by a jury, unless a 
jury trial is waived as provided in section 7637, or a reference is ordered 
as provided in sections 7645 and 7646. Every other issue is triable by the 
court, which, however, may order the whole issue or any specific question 
of fact involved therein to be tried by a jury or by a referee as provided 
in sections 7645 and 7646. [R. C. 1905, § 7009 ; C. Civ. P. 1877, § 236 ; 1885, 
ch. 146, § 1 ; R. C. 1895, § 5420. ] 

Trial of equity cue by court ; jury's verdict or referee's findings advisory. Prondzinski 
v. Garbutt, 8 N. D. 191, 77 N. W. 1012 ; Peckham v. Van Bergen, 8 N. D. 595, 80 N. W.
'759.

Court not compelled to try isauee of facts in common•la.w action. Meldrum v. Kenefick, 
15 S. D. 370, 89 N. W. 863. 

Plaintiff in action to recover money is not entitled to jury trla.1 aa matter of right. 
Avery Mfg. Co. v. Crumb, a N. D. 57, 103 N. W. 410. 

Sufficiency of accused's presence at trial of felony. State v. Pearae, 19 S. D. 75, 102 
N. W. 222. 

Parties to action to obtain possesaion of real property and determine adverae claim• 
are entitled to jury tria.l. Burleigh v. Hecht, 22 S. D. 301, 117 N. W. 367. 

Judgment in a.etion in claim and delivery must be supported by verdict of jury In 
&baence of proper waiver. Lumley v. Miller, 23 S. D. 16, 119 N. W. 1014. 

Action begun aa equitable action may, by subsequent pleadinga, be cha.nged to one at 
la.w properly triable on demand to jury. Hart v. Wyndmere, 21 N. D. 383, 131 N. W. 271, 
Ann. Cas. 1913D, 169. 

Mode of trial of issues of every kind which may arise in civil action is prescribed by 
new code of procedure. Kenny v. Mclrenzie, 25 S. D. 485, 49' L.R.A. (N.S. ) 782, 127 
N. W. 597. 

Proceedings under Pol. Code, chapter 28 [N. D., H 5104, 5105 ] ,  is special proceeding 
and not civil action. State ex rel. Kronschnabel v. Taylor, 30 S. D. 304, 138 N. W. 372. 

Conatruction of ff.re insurance policy containing word " additions " aa queation for 
court of jury. 33 L.R.A. (N.S. ) 161. 

Right of Jury to pa.es upon question of negligence in use of a switch of a particular 
type of construction. 26 L.R.A. ( �.S. ) 600. 

Queation for jury aa to negligence In leaving hone unhitched In highway. 10 
L.R.A. ( N.S. ) 852.

-. to contributory negligence on defective highway. 13 L.R.A. (N.S. ) 1261. 
-ae to contributory negligence in action againat municipality for defects and

obstructions in streets. 21 L.R.A. ( N.S. ) 675. 
--ae to breach of proviaion In Insurance policy forbidding use of Intoxicating liquor. 

15 L.R.A. ( N.8. ) 212. 
--in case of attempt to reject or rescind policy not conforming to representations of 

Insurers. 41  L.R.A. (N.S. ) 1140. 
-ae to implied malice in homicide. 38 L.R.A. (N.S.) 1095. 
--as to motive of peraon charged with extortion. 40 L.R.A. (N.S. ) 805. 
--as to termination of passenger's relation a.a such on reaching deatination. 

2 L.R.A. ( N.S. ) 876, 
--as to time of alteration in written instrument. 39 L.R.A. ( N.S. ) 100. 
--as to condonation of servant's breach cf duty. 8 L.R.A. ( N.S. ) 1007. 
QuPstion whether contract has been substantially performed as one for court or jury. 

24 L.R.A. ( N.S. ) 3:i0. 
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Right of court to hold as a matter of law that a child of tender years is incapable of 
renclering valuable services. 41  L.R.A. ( N.S. ) 795 .  

Province of  court and jury on question whether one is an independent contractor. 
17 L.R.A. (N.S. ) 382. 

As to similar provision in Cal .  Code Civ. Proc., §§ 591, 592, eee Wilmington C. & R. 
Co. v. Dominguez, 50 Cal . 505 ; Warring v. Fre<'ar, 64 Cal. 54, 28 Pac. 115 ; l\lcLaughlin v. 
Del Re, 64 Cal. 472, 2 Pac. 2-H : Curnow v. Happy Valley R. G. &, H. Co., 68 Cal. 262, !> 
Pac. 149 ; Swasey v. Adair, 88 Cal. 179, 25 Pac. 1 1 1 9 ; Nt•wman v. Duane, 89 Cal . 597, 27 
Pae. 66 ; Santa Cruz R. P. Co. v. Bowie, 104 Cal. 286, 37 Pac. 934 ; Churchill v. Baumann, 
104 Cal. 369, 36 Pac. 93, 38 Pac. 43 ; Schultz v. McLt>an, 1 09 Cal. 437, 42 Pac. 557 ; 
Cauhape v. Security Sav. Bank, 127 Cal. 197, 59 Pac. 589 ; Johnson v. :\lino. Rira G. �f. 
Co., 1 28 Cal. 521 ,  61 Pac. 76 ; Ashton v. Heggcrty, 130 Cal. 516 ,  62 Pac. 934 ; Goldtree v. 
Spr('ckels, 135  Cal. 666. 67 Pac. 1091 ; :\1cC-arthy v. Gaston R. M. & 1\1. Co., 144 Cal. 542, 
78 Pac. 7; Reiner 'V. Schroedt>r, 146 Cal. 411 ,  80 Pac. 517 .  

§ 7609. Issues of fact, how tried. All issues of fact triable by a jury or
by the conrt must be tried before a single judge. Issues of fact must be tried 
at a regular term of the district court, when the trial is by jury, otherwise 
at a regular or special term as the court may by its rules prescribe. Issues 
of law must be tried at a regular or special term of the district court, or 
by the court in vacation, or judge at chambers. If by the court in vacation, 
or judge at chambers, the same may be heard, tried and determined in any 
county of the district within which the action is brought, and judgment 
thereon entered in the proper county upon the giving by either or any party 
of the notice prescribed by section 7610 ; but in such case no note of issue 
need be filed, an<l any judgment, final decision or actual determination innde 
upon such trial and hearing may be appealed from in the same rnauner 
and subject to the same rules and provisions as in cases of other appeals 
from actual determinations and final decisions of any N�gular . or special 
terms of the d istrict courts of th i s  state . [R. C. 1905, § 7010 ; C. Civ. P. 1877. 
§ 237 ; 1 885. ch. 147,  § 1 ;  R. C. 1 8!l9 .  § 5421 . J

Court may try mandamus proceeding outside o f  county. Territory v .  Sht>arcr, 2 D .  332, 
8 ?\ .  \Y. 1 35 .  

RPason11 blene�s o f  time allowed passenger to alight as que11tion for jury. 4-
J,.n .A .  ( � .8 . )  1 40. 

Ht•aso1iahle time to retain statement of account as questions for court or jury. 29 
L.R . ,\ .  ( N.8. ) 341 .

H 1•a sonnblenesR of periorl fhrd in contract for presentation of «'laim against carrier for
dnmagl"s to sh i pment of l ive-stock as a question for jury. 7 L.R.A. ( N.S . ) 104 1 .  

Province o f  jury on question o f  danger and necessity justifying killing i n  self-defenee. 
3 L.RA. (X .S. ) 535. 

§ 7610. Note of issue. Contents. Notice of trial. Order of trial. At any
time after issue and at least ten days before the court, either party may give 
notice of trial . The party giving the notice shall furnish the clerk, at least 
eight days before the court, with a note of the issue containing the title of 
the action ,  the names of the attorneys and the time when the last pleading 
was served, and the clerk shall thereupon enter the cause upon the calendar 
according to the date of the issue. The party upon whom notice of trial is 
·served may also file the note of issue and cause the action to be placed on the
calendar without further notice on his part. There need be but one notice
of trial and one note of issue and the action must then remain on the calendar
until disposed of. Either party, after the notice of trial - whether given by
himself or by the adverse party - may bring the issue to trial. The issues
on the calendar shall be disposed of in the following order unless, for the con
venience of parties or the dispatch of business, the court shall otherwise direct :

1. Issues of fact to be tried by a jury.
2. Issues of fact to be tried by the court.
3. Issues of Jaw. m. C. 1905, § 7011 ; 1899, ch. 114 ; R. C. 1899, § 5422.]

Service of another notice of trial after amending complaint not needed. J. L Case
Co. v. Eichinger, 15 8. D. 530, 01 N. W. 82.

Granting new trial does not require service of second notice of trial. Connor T.
Corson, 13 8. D. 550, 83 N. W. 588.

New note of issue and notice of trial required to place on the trial calendar as an
issue of fact, case noticed for trial as issue of law only, Oswald v. :Moran, 9 N. D.
170, 82 N. W. 741,
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Note o f  issue must state whether i t  i s  one of law or  fact. 0.wald v. Moran, 9 N .  D. 
170, 82 N. W. 7- H .  

Defects in form of  note of  issue will not nfTect cause correctly entered on calendar. 
Moody v. J.amh<'rt. 18 S. D. 572, 100 N. W. 717. 

Notice of retrial unnecessary, where action has been remanded for trial. Re Olson's 
Esbte, 17 S. D. 1 ,  94 ::--. \V. 421. 

First and last days in computing notices for trial. 49 L.R.A. 221. 
AR to s imilnr prov i sion in Cal .  Code Civ. Proc., § 594, see �le-Guire v. Drew, 83 Cal. 225, 

23 Pac. 31 2 ;  Clune v. Quit,:ow, 125 Cal . 213 ,  57 Pae. 886 : Rodley v. L�·ons, 129 C:tl. 6"1, 
62 Pae. 3 1 3 ; Gran1?er v. Sherrifl', 133 Cal. 410, 65 Pac. 873 ; Johnston "· Callahan, 146 
Cal. 212, 79 Pac. 870. 

§ 7611. E:ther party proceeds. Separate trials. Either party, when the
ease is reached upon the calendar and in the absence of the adverse party, 
unless the court for good cause otherwise directs, may proceed with his case, 
and take a dismissal of the complaint. or a verd ict or judgment as the case 
may require. A separate trial between a plaintiff and any ot the seve!al 
defendants may be allowed by the court, whenever in its opinion justice will be 
promoted. fR. C. 1905. § 7012 : C. Civ.  P. 1 877, § 2�9 : R. C. 1899, § 5423. ] 

Granting ll!'parate trials fa within discretion of court. Noyes v. Belding, 5 S. D. 603, 
59 N. W. 1 069. 

Appeal from justice court cannot be d ismissed without notice. llyers v. Mitchell, 
l �- 0. 249, 46 N'. \V. 245 : Keehl v. �el1 aller, 1 S. D. 290, 46 N. W. 934.

Court mRy dismiss appl'al for default - in appl'Rranl'e in absence of sufficient excuse
for such dcfRult. Saunders v. Harris, 24 N. D. 236, 139 N. W. 325. 

As to �im i l ar provision in Cnl . Codi' Civ. Proc. ,  § 594. see �fcGuirc v. Drew, 83 Cal . 
225, 23 Pal'. 3 1 2 ; Clune v. Qttitzow, 125 Cal. 2 1 3 , 57 Pac. 886 ; Rodlev v. Lyons, 129 
Cal. 081, 62 Pac. 3 1 3 ;  Grnn�er v. Sherriff, 133 Cal. 416, 65 Pac. 873 ; Johnston v. 
Callahan, 146 Cal. 2 12 ,  79 Pac. 870. 

§ 7612. Who to furn•sh papers. When the issue shall be brought to trial
by the plaintiff, he shall furnish the court with a copy of the summons and 
pleadings with the offer of the defendant, if any shall have been made. When 
the issue shall be brought to trial by the defendant, and the plaintiff shall 
neglect or refuse to furnish the court with n copy of the summons and 
pleadings and the offer of the defendant, the same may be furnished by the 
defendant. [R. C. 1905, § 7013 ; C. Civ. P. 1877, § 240 ; R. C. 1899, § 5424.] 

ARTICLE 3.- FORMATION OF TUE TRIAL JURY. 

§ 7613. Jury ballots. At the opening of the court the clerk must prepare
separate ballots containing the names of the persons returned as jurors, 
which must be folded as nearly alike as possible and so that the names cannot 
be seen, and must deposit them in the trial jury box. (R. C. 1905, § 7014 ; 
C. Civ. P. 1877, § 241 ; R. C. 1899, § 5425. ]

§ 7614. Clerk to draw jury. When the action is  called for trial by jury,
the clerk must draw from the trial jury box of the court the ballots contain
ing the names of the jurors summoned, until the jury is completed or the bal
lots are exhausted. (R. C. 1905, § 7015 ; C. Civ. P. 1877, § 242 ; R. C. 1899, 
§ 5426.]

§ 7615. Challenges classed, by whom. Either party may challenge the
jurors, but when there are several parties on either side, they must join in 
a challenge before it can be made. The challenges are to individual jurors, 
and are either peremptory or for cause. Each party is entitled to three 
peremptory challenges. If no peremptory challenges are take until the panel 
is full. they must be taken by the parties alternately commencing with the 
plaintiff. [R. C. 1905, § 701 6 ; C. Civ. P. 1877, § 243 ; R. C. 1899, § 5-127 . ]  

Perempfory challenge ; when to be exercised. Territory v.  O'Hare, 1 N.  D. 30, 44  
N. W. 1003. 

Chnl lenl?e to array of jurors l ies in civil cases as well as in a criminnl . although no 
prov is ion is mnde thert'for in Code of Civil Procedure. Jones v. Woodwnrth , 24 S .  D. 
5 33, 124 �- W. 844, Ann. Caa. 1!112A ,  1 134 • 

.-\s to t< imi lar provis ion i n  Cnl. Code Civ. Proc., § 601, see Sil co:ot v. Lang. 78 Cnl. 1 1 8 ,  
!:!O 1 ' :1 <· .  '.!07 ; \"a 111:e v .  R i c l :ar<lson, 1 10  Cal. 414, 42  Pac. 909 ; l!ullcr " ·  Hale, 1 J8  'Ca l 
lGJ ,  71 Pac. 8 1 .  
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§ §  ';" 616-7619 CODE CIVIL PROCEDUUE. Trial and Judgment 

§ 7616. Challenges for cause, grounds of. Challenges for cause may ho
taken on one or more of the following grounds : 

1. A want of any of the qualifications prescribed by the political code to
render a person competent as a juror. 

2. Consanguinity or affinity within the fourth degree to either party.
3. Standing in the relation of guardian and ward, master and servant,

employer and clerk or principal and agent to either party, or being a member 
of the family of either party, or being a partner in business with either party, 
or surety on any bond or obligation for either party. 

4. Having served as a juror or been a witness on a previous trial between
the same parties for the same cause of action. 

5. Interest on the part of the juror in the event of the action, or in the
main que11tion involved in the action, except his interest as a member or citizen 
of a municipal corporation. 

· 6. Having an unqualified opinion or belief as to the merits of the action
founded upon knowledge of its material facts or some of them. 

7. The existence of a state of mind in the juror evincing enmity against
or bias to or against either party. 

8. That he does not understand the English language as used in the courts.
[R. C. 1905, § 7017 ; C. Civ. P. 1877, § 244 ; R. C. 1899, § 5428. ) 

Juror's qualittcation challenged for cause is question of fact for trial court. Haugen 
Y. Ry. Co., 3 S. D. 394, 53 N. W. 769.

Overruling challenge while party has peremptory challenge remaining. Herbert v.
Ry. Co., 3 D. 38, 13 N. W. 349 ; N. P. Ry. Co. v. Herbert, 116 U. S. 642, 29 L.ed. 755, 
6 S. Ct. R. 590. 

Personal knowledge of facts to be proved as aff'ecting competency. 63 L.R.A. 807. 
I. Relationship of juror to party as ground for new trial. 18 L.R.A. 477.
3. Competenc;v u Juror of employe or relative of employe, of party or person inter

ested in an action. 40 L.R.A. (N .S. ) 982. 
Relationship to private corporation or aBBociation for lrotlt which will disqualify a

juror in a civil action in which it is interested. 40 L.R. . ( N.S. ) 978. 
4. Competency of jurors who have served in same or similar case. 68 L.R • .A. 871.
I. Membership in a religious society or denomination as a diaqualitlcation to aerve

as juror in a case involving its rights. 25 L.R.A. ( N.S. ) 992. 
Jurors in action for breach of contract to deliver stock, not interested because they own 

stock given them. Rogen v. Gladiator Gold Min. & Mill. Co., 21 S. D. 412, 113 N. W. 86. 
6. Challenge of jurors on account of preconceived opinion. 36 Am. Dec. 521.
7. Bias or prejudice or Interest which disqualifies. 9 Am. St. Rep. 744.
8. Inability of juror to read and write English, :whether a ground for challenge. 35

Am. Rep. 728. 
§ 7617. Trial of same. Challenges for cause must be tried by the court.

The juror challenged and any other person may be examined as a witness 
on the trial of the challenge. [R. C. 1905, § 7018 ; C. Civ. P. 1877, § 245 ; R. C. 
1899, § 5429.) 

Examination of jurors upon voir dire. 23 Am. Dec. 128. 
Right of counsel to examine juror upon voir dire to determine whether to exercise 

right of peremptory challenge. 109 Am. St. Rep. 563. 
§ 7618. Oath to jurors. As soon as the jury is completed the following

oath must be administered to the jurors : 
" You, and each of you, do solemnly swear, that you will well and truly 

try the matters in issue between . . . . • . . . . . • •  , the plain tit?, and . . . . . • . . . . . .  , 
the defendant, and a true verdict render according to the evidence. So 
help you God. " 

If any person is conscientiously scrupulous of taking an oath, he shall be 
allowed to make affirmation, substituting for the words, " so help you God, " 
at the end of the oath the following :  " This you do affirm under the pains 
and penalties of perjury." [R. C. 1905, § 7019 ; C. Civ. P. 1877, § 246 ; R. C. 
1899, § 5430.) 

ARTICLE 4.- ◊F THE CONDUCT OF THE TRIAL. 
§ 7619. Order of trial. When the jury has been sworn, the trial must pro

ceed in the following order, unless the judge for special reasons otherwise 
\lirects : 
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in Civil Actions. CODE CIVIL PROCEDURE. §§ 7619,-7620

1. The plaintiff after stating the issue and his ease must produce the evi
dence on bis part. 

2. The defendant may then open his defense and offer evidence in support
thereof. 

3. The parties may then respectively offer rebutting evidence only, unless
the court for good reasons in furtherance of justice permits them to offer 
evidence upon their original case. 

4. When the evidence is concluded, unless the ease is submitted to the jury
on either side or both sides without argument, the plaintiff must commence 
and may conclude the argument. 

5. If several defendants having separate defenses appear by different coun
sel, the court must determine their relative order in the evidence and argu
ment. 

6. The court may then charge the jury. [R. C. 1905, § 7020 ; C. Civ. P. 1877,
§ 247 ; R. C. 1899, § 5431. ]

Opening and closing argument by wrong party may be error without prejudice. 
Laney v. Ingalls, 5 S. D. 183, 58 N. W. 572 ; Plymouth Co. Bank v. Gilman, IJ S. D. 
278, 68 N. W. 735, 62 Am. St. Rep. 868. 

Absence of judge during trial. 122 Am. St. Ref.. 721.
Temporary absence of judge, when fatal to tria • U L.R.A. 5159. 
Right to direct verdict or enter nonauit on opening atatement of counael. 29 

LJR.A. (N.S. ) 218. 
Limitations which may be imposed upon argument of counael. 46 Am. St. Rep. 23 . 
.Misconduct of attorneys and its effect. 100 Am. St. Rep. 690. 
When improper contentiona of counsel require new tria1. 56 Am. Rep. 812 ; 58 Am 

Rep. 648 ; 9 Am. St. Rep. 559. 
Comment by counsel 1n argument aa to resemblance as evidence of relationship. 52 

LR.A. 505. 
Use of books on inexact sciences in argument. 40 L.R.A. 570. 
Argument of counsel as part of record on writ of error to atate court from United 

States aupreme court. 63 L.R.A. 333. 
Reference in argument of counsel to result of former trial of the aame case. 38 

L.R.A. (N .S. ) 1131.
As to similar provision in Cal. Code Civ. Proc., I 607, aee In Matter of Dalrymple,

67 Cal. 444, 7 Pac. 906 ; In .Matter of Latour, 140 Cal. 414, 73 Pac. 1070, 74 Pac. 441. 
§ 7620. Charge wholly wr1tten. G1vmg and refusing. The court in charg

ing a jury shall only instruct as to the law of the case ; and no court shall 
instruct the jury in any civil case, unless sueb instructions are first reduced 
to writing. Either party may request instructions to the jury. Each in
struction so requested must be written on a separate sheet and may be 
given or refused by the court, and the court shall write on the margin of 
such requested instruction given by him the word, " given, " and on the 
margin of those which be does not give he shall write the word, '' refused, ' ·  
and all instructions asked for by the counsel shall be given or refused by 
the court without modification or change, unless modified or changed by 
consent of counsel asking the same. The court may in its discretion submit 
the written instructions, which it proposes to give to the jury, to counsel in 
the case for examination, and require such counsel after a reasonable ex
amination thereof to designate such parts thereof as he may deem objection
able, and such counsel must thereupon designate such parts of such instruc
tions as he may deem improper, and thereafter only such parts so desig
nated shall be excepted to by the counsel so designating the same. [R. C. 
1905, § 7021 ; C. Civ. P. 1877, § 248 ; 1893, ch. 84, § 1 ;  R. C. 1895, § 5432. ] 

Instruction, muat be given as requested or refused. Galloway v. McLean, 2 D. 372, 
9 N. W. 98 ; Peai:t v. Ry. Co., 8 S. D. 431, 66 N. W. 814 ; Peart v. Ry. Co., 8 S. D. 634, 
67 N. W. 837 ; Sutton v. Ry. Co., 14 S. D. 111 ,  84 N. W. 396. 

Oral instruction ia not error unless objected to at time. BoSB v. Ry. Co., 2 N. D. 128, 
49 N. W. 655, 33 Am. St. Rep. 756n ; Stamm v. Coates, 4 D. 69, 22 N. W. 593. 

Omission to instruct upon point, without request, not error. Frye v. Ferguson, I 
S. D. 392, 61 N. W. 161.

Duty of court to charge on every material point. Moline Plough Co. v. Gilbert, �
D. 239, 15 N. W. 1.

Aa to necessity of instruction for jury to be in writing. Carr v. Minneapolis, St
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§ §  7620-':'62 2 CODE CIVIL PROCEDURE. ,Trial and J 1ulg1nc1 1 t

P. & S. Ste. M. R. Co., 16 N. D. 2 17, 112  N. W. 9'72 ; Forzen v. Hurd, 20 N. D. 4Z , 12 1> .
N. W. 224. 

As to instruction upon facts. State v. Mad ison . 23 S. D. 584, 122 N. W. 647.
Court is not bound to give long series of rl'qUPsted instructions in the order r('questcd

when mutters are covered by instructions formulatoo by court. .Fawcett v. Ryder, 23
N. D.  20 ,  135  X.  W. 600 ,  3 N .  C.  C. A .  153 .

Designation bf counsel of certain portions of proposed instructions submitted to 
them is not equivalent to taking of exceptions and is insufficient. Paulsen v. :Modern 
\Voodmen, 21  N. D. 235 ,  130 N .  W. 231 .  

W hat are proper subjects of  instructions to  jury. 72 Am.  l'ec, 538. 
What deemed to be i nvasion by the court of the province of jury. 14 Am. St. Rep. 36.  
Docs an instruction that a w itness is presumed to speak the truth invade the 

prov i nce of the jury. 14  L.R.A. ( N .S. ) 947. 
Instructions to jury to disregard evidence of witnesses who are competent to testifJ . 

86 Arn. Dec. 328. 
Instructions in actions against township for defects in highway. 13 L.R.A. ( N.S. } 

1275. 
§ 7621. Instruction, written or oral. Exceptions. All instructions given

by the court to the jury must be read to them by the court without disclosing 
whether such instructions were requested or not and must be signed by the 
judge and delivered to the jury, and shall be taken by the j ury in their retire
ment and be returned with their verdict into court, and.  at the close of  the 
trial all instructions, given or refused, must be filed with the clerk, provided 
that with the consent of both parties entered in the minutes, the court may 
instruct the jury orally, in which case such oral instructions shall be taken 
down by the official stenographer and written out at length in typewriting, and 
the shorth and notes thereof, together with the instructions -so typewritten. shall 
be filed in the office of the clerk of court, and the official stenographer shall 
receive, for writing out such instructions, the same fees as for making tran
scripts, and when oral instructions are given the jury shall not take the charge 
in  their retirement unl ess it is after being transcribed, so ordered. 

All instructions to the jury, whether given in writ ing or orally, sh all be 
deemed excepted to.  unless the court before giving them asks for exceptions 
to be not ed, in which case all proceedings connected with the taking of  ex
ceptions shall be in the absence of the jury and a reasonably sufficient t ime 
11hal l lie all owed counsel to take such exceptions. [ 1 913, ch . 131,  § 11 : R. C.  
1905, § 7022 ; C. Civ.  P. 1 877, § 249 ; 1 8!)3, ch . 84, § 1 :  R. C.  1 899, § 5433. ) 

An im portnnt provision applying to this  section .and to al l of the othl'r sections in  
I.aw� 1913 ,  ch. 131 ,  from which the  section was taken is  set forth in the  note to section
7653. 

EX<'<'ptions to charg-e may be taken any time before entry of final judgment. Ul1e v. 
Ry. Co . .  4 S. D.  505 .  57 N .  W. 484 ; Uhe v. Ry. Co. , 3 S .  D .  563, 54 N. W. 60 1 .  

Judge may extc-nd t ime for fil ing excl'ptions to charge either before or after time has 
elan,ed . 1 . in<lhlom v. Soui,telo. 10  N. D.  140, 86 N. W. 357. 

Excl'ptions to charge taken after judgment are unavailable. Mosteller v. Holborn, !:O  
S . D. 545 ,  108 N.  W. 13.

Exception to charge not brought to attention of court at anv time before rendition
of judgment is too late. Lunschen v. Barnhart, 27 S. D. 449, 131 N. W. 501. 

How to obtain and to review errors in giving or refusing instructions to jury. 99 
Arn. Dec. 1 1 8. 

Right to reversal or new trial where jury d isregard erroneous instructions. 21 
L.R.A. ( �.S . }  852.

§ 7622. View by jury. When in the opinion of the court it is proper for
the jury to have a view of the property which is the subject of litigation, or 
of the pl ace in which any material fact occurred, it may order them to be 
(!Onductccl in a body under the charge of an officer to th e place, which shalJ 
he shown to them by some person appointed by the court for that purpose. 
While the jury arc thus absent, no person, other than the person so appointed, 
l'lh a l l  speak to tlwm on any subject connected with the trial.  [R. C. 1905, 
§ ,on : C C'iv.  P. 1 877,  § 250 : R. C. 1 8!19. § !l434. l

C'o11 rt hns powrr to compl'i i n jured pcr�on to s11hm i t  to exnmin�t ion in pl'r�onal
i�j�1 ry suit. Discretionary. Hrown "·  C., M. &: St. P. Ry. Co., 12 N. D. 61, 95 N. W.
1 . , . 1 ,  

ViC'W of jury . 4 �  L.R . .  \. � G1! .  
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in Civ il Actions. CODE CIYIL rnocEDURE. §§ 7622-7627

Unauthorized experiment by jury at view. 34 L.R.A. (N.S. ) 720. 
Power to order physical examination at trial. 14 L.RA. 467. 
As to simi lar provision in Cal. Code Civ. Proc., § 610, see Wright v. Carpenter, 49 

Cal. 607 ; Wright v. Carpenter, 50 Cal. 556. 
§ 7623. Admonitions to jury. The jurors sworn to try a civil action may,

in the discretion of the court, be kept in charge of proper officers during 
each recess _of the court pending the trial ; and whether the jurors are per
mitted to separate, or are kept in charge of an officer, they shall be admonished 
by the court that it is their duty not to converse with or suffer themselves 
to be addressed by any person on any subject of the •trial, and that it is their 
duty not to form or express an opinion thereon until the case is finally sub
mitted to them. [R. C. 1905, § 7024 : 1897, ch .  46 ; R. C. 1899, § 5435. ]  

Separotion o f  jury may not be prejudicial. Kirby v. Telegraph Co., 4 S .  D .  105, 65 
N. \V. 759. 46 Am. St. Rep. 765, 30 L.R.A. 624.

When must be kept together and the consequences of Ill unauthorized aeparatSon.
43 Am. Dec. 75. 

Fff'ect of separation of jury. 103 Am. St. Rep. 155. 
§ 7624. What papers jury may take. Upon retiring for deliberation the

jury may take with them all papers which have been received as evidence in the 
cause except depositions or copies of such papers as ought not in the opinion 
of the court to be taken from the person having them in possession ; and 
they may also take with them notes of the testimony or other proceedings 
on the trial taken by th emselves or any of them. hnt none taken by any otlter 
person . [R. C. 1 905. § 7025 ; C. Civ. P. 1 877, § 252 ; R. C. 1899, § 5436. )  

Jury not n llowerl to tnke y,lenrlings to the jury room. Hnrrl ing v. Ins .  Co., 1 0  S. D. 
64, 7 1  N. W. 755 ; Uonnt Tt•rry Min. Co. v. White ,  10  S. D. 620, 74 N. W. lOfiO. 

Ri�ht of jury on reti rement to take fo.mlly Bible or other relig ious book introduced 
88 ev idence. 41 L.R.A .  456 .  

--to have rcport1•r's shorthand notes read to them. 21 L.R.A. ( N.S. ) 93 1 .  
A s  to similar pro,·i sion in C"nl. Code Civ. Proc., § C. 1 2 ,  see C!'ckrill v. lhll, 76 Cnl. 

192, 18 Pac. 318 ; :'llcL1•an v. Crow, 88 Cal. 644, 26 Pac. 596 ; Powley v. Swensen, 141\ 
Cnl. 471. SO Pnc. 72::? ; Clark v. l'l1<l'nix Ins. Co., 36 Cal. 1 68 .  

§ 7625-. Conduct of jury in retirement. When the case is finally submitted
to the jury they may decide in court or retire for del iberation. If they retire, 
they must be kept together in some convenient place uncler charge of an 
officer, until they agree upon a verd ict or are discharged by the court. Unless 
by order of the court, the officer having them under hi� charge must not 
suffer any communication to be made to th em, or make any himself except to 
ask them if they have agreed upon a verdict ; and l1e must not before their 
verdict is rendered communicate to any person the state of their deliberations 
or the verdict agreed upon. [R. C. 1905, § 7026 ; C. Civ. P. 1877, § 253 ; R. C. 
1899, § 5437. ]  

Coercing or  urging verdict. 16  L.R.A. 643 ; 103 Am. St. Rep. 589 ; 105 Am. St. Rep. 
569. 

Juror', knowledge and his right to use it in forming a verdict. 81 Am. Dec. 262 ; 
31 L.R.A. 489. 

§ 7626. Disagreement. Information as to law. After the jury have re
tired for deliberation, if there is a disagreement between them as to any part of 
the testimony or if they desire to be informed of any point of law arising 
in the ease . they may require the officer to conduct them into court. Upon their 
being brought into court the information required must be given in the 
presence of or after notice to the parties or counsel. [R. C. 1905, § 7027 ; C. 
Civ. P. 1 877, § 254 ; R. C. 1899. � M38. l 

On rli?ht of jury to have minutes of testimony relld to them. Auld v. Catbro, 20 
N. D. 461 ,  32 L.R.A. ( N .S. ) 71 ,  . 1 2s  N. W. 1025,  Ann. Cas. 1913A, 90.

C'o<'r<:ion of disagreeing jury. 16 L.R.A. 643.
§ 7627. Sick jurors d'scharged. If after the impaneling of a jury and

before a verdict, a juror becomes sick so as to be unable to perform his duty. 
the court may order him to be discharged . In that case the trial may proceed 
with the other jurors, or another  juror may be sworn and th e trial begin 
anew ; or tlie jury may he d ischarged and a new jury then or afterwards im
paneled .  fR. C. 1 905, § 7028 ; C. Civ .  P. 1 877, § 255 ; R. C.  1899, § 5439 . J  
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§ 7628. Verdict prevented. New trial. In all cases when the jury are
discharged or prevented from giving a verdict by reason of accident or other 
cause during the progress of the trial or after the cause is submitted to them, 
the action may be again tried immediately or at a future time as the court 
may direct. [R. C. 1905, § 7029 ; C. Civ. P. 1877, § 256 ; R. C. 1899, § 5440. ] 

§ '/629. Sea.led verdict. Adjournment. While the jury are absent, the
court may adjourn from time to time in respect to other business ; but it is 
nevertheless open for every purpose connected with the cause submitted to 
the jury, until a verdict is rendered or the jury discharged. The court may 
direct the jury to bring in a sealed verdict at the opening of the court in case 
of an agreement during a recess or adjournment for the day. A final ad
journment of the court for the term discharges the jury. [R. C. 1905, § 7030 ; 
C. Civ. P. 1877, § 257 ; R. C. 1899, § 5441. ]

Verdict may be  received after court has ad,iourned to following day. Cranmer v. 
Kohn, 11 S. D. 245, 76 N. W. 937 ; State v. McDonald, 16 S. D. 78, 91 N. W. 447. 

Adjournment while jury is out will not affect verdict in criminal ease. State v. 
McDonald, 16 S. D. 78, 91 N. W. 447. 

Court continues in 8e85ion althounh adjourning at conclusion of charge until jury'■ 
return with verdict. State ex rel. Berge v. Patterson, 18 S. D. 251, 100 N. W. 162. 

§ 7630. Bow verdict received. When the jury have agreed upon their
verdict, they must be conducted into court, their names called by the clerk, 
a•d the verdict rendered by their foreman. The verdict must be in writing 
signed by the foreman, and must be read by the clerk to the jury and the 
inquiry made whether it is their verdict. If any juror disagrees, they must 
be sent out again ; but if no disagreement is expressed and neither party re
quires the jury to be polled, the verdict is complete and the jury discharged 
from the case. Either party may require the jury to be polled . which is 
done by the court or clerk asking each juror if it is his verdict. If any one 
answers in the negative, the jury must again be sent out. [R. C. 1905, § 7031 ; 
C. Civ. P. 1877, § 258 ; R. C. 1 899, § 5442. 1

Verdict not received In abRence of  parties and their attorneys, unlcu presence waived. 
Peart v. Ry. Co., 5 S. D. 337, 58 N. W. 806. 

Receipt and reading of verdict b:v court In absence of clerk la mere irregularity. 
State ex rel. Derc-e v. Patterson, 18 S. D. 251 . 100 N. W. 162. 

Unsinned verdict properly rendered is valid, as statute Is directory. Hart v. Wynd-
mere. 21 N. D. 383, 131  N. W. 271, Ann. Cas. 1913D, 169. 

Receiving verdict on Sunday. 7 L.R.A. 327 ; 39 L.R.A. (N.S. ) 844. 
Right of parties to poll jury. 30 Am. Rep. 497. 
As to similar provision in Cal. Code Civ. Proc., I 618, see Reynolds v. Harris, 8 

Cal . 617. 
§ 7631. Correcting verdict. When the verdict is announced if it is in

formal or insufficient in not covering the issue submitted, it may be corrected 
by the jury under the advice of the court, or the jury may be again sent out. 
[B. C. 1905, § 7032 ; C. Civ. P. 1877, & 25fl ; R. C. 1899, § 5443.]  

Omission of  dollar s inn or word " dollars " from verdict. 35 L.R.A. (N.S. l 653. 
R i�ht to amend sealed verdict after separation of jurors. 3 L.R .A. (N.S. ) 1086. 
Power of court to amend verrl ict b:v adding interest. 25 J,.R.A. (N.S. )  311. 
Aml'ndment of verdict or jml!!ment to cure defect for which motion in arrest of 

judgment has been made. 67 L.R .A .  183. 
Effect of discharge of jury on right to correct verdict. 23 L.R.A. 731. 
Correction of special verdict. 24 L.R.A. (N.S . )  72. 

ARTICLE 5.- OF THE VERDICT. 

§ 7632. General and special verdict defined. The verdict of a jury is either
general or special : 

1. A general verdict is that by which they pronounce generally upon all
or any of the issues either in favor of the plaintiff or defendant ; and, 

2. A special verdict is that by which the jury find the facts only, leaving
the judgment to the court. 

The special verdict must prC'Rcnt the conclusions of fact as established by 
the evidence and not the c,· itfoncc to prove them ; and these conclusions of 
fact must he RO presrnt f•d that  not hing shall remain to the court but to d, �w 
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from them conclusions of law. [B. C. 1905, § 7033 ; C. Civ. P. 1877, § 260 ; 
R. C. 1899, § 5444. ] 

CODE CIVIL PROCEDURE. 

Special verdict ; what to contain. Russell v. Meyer, 7 N. D. 335, 75 N. W. 262, 47 
L.R.A. 637 ; Bartow v. Ina. Co., 10 8. D. 132, 72 N. W. 86.

Directing special verdict in discretion of court. Moline Plough Co. v. Gilbert, 3 D.
139, 15 N. W. 1 ; McCormack v. Phillipa, 4 D. 506, 34 N. W. 39 ; Langness v. Pettigr<'w, 
6 D. ,U, 37 N. W. 758. 

Special verdict controls general verdict. Cronk v. Ry. Co., 3 8. D. 93, 52 N. W. 420 ; 
EYerett v. Buchanan, 2 D. 249, 6 N. W. 439. 

A.a to restrictions on functions of jury In reference to special verdicts. :Morrison v. 
Lee, 13 N. D. 591, 102 N. W. 223. 

Notice of intention to move for new trial served Immediately after court's judgment 
entered upon jury's special ffrdict a year thereafter ia  ineffectual. Nerger v. Com
mercial Mut. F. A880c., 21 B. D. 537, 114 N. W. 689. 

Courts should ao frame interrogatories of special verdict that verdict will present 
eonclusions of fact established by evidence and not the evidence to prove them. Lathrop 
1'. Fargo-Moorhead Street R. Co., 23 N. D. 246, 136 N. W. 88. 

Aa to similar provision in Cal. Code Civ. Proc., I 624, see Breeze v. Doyle, 19 Cal. 
101. 

§ 7638. When special verdict directed. How prepared. When either. The
court in its discretion may, and when either party at or before the close of 
the testimony and before any argument to the jury is made or waived sh all 
so request, shall direct the jury to find a special verdict. Such verdict 
shall be prepared by the court in the form of questions in writing, which 
shall be confined to matters involving the merits of the case and shall admit 
of direct answer and the jury shall make their answer thereto in writing. 
The court may also direct the jury, if they render a general verdict, to find 
in writing upon any particular questions of fact, to be stated as aforesaid. 
In every action for the recovery of money only, or of specific real property, 
the jury may in their discretion, when n ot otherwise directed by the court, 
render a general or a special verdict. The special verdict or finding mnst 
be filed with the clerk and entered upon the minutes. When the special 
findings of fact are inconsistent with the general verdict, the former controls 
the latter and the court must give judgment accordingly. [R. C. 1 905. 
§ 7034 ; C. Civ. P. 1877, § 261 ; R. C. 1895, § 5445. ] 

An act abolishing special verdicts In civil and criminal actions waa vetoed in Laws 
19 13,  eh. 313 ,  p. 474, for reasons there stated. 

Special verdicts in <'riminal actions, see sections 10882 et seq. 
Error to direct verdict when there is a substantial conffict of evidence. McRea v. 

Bank, 6 N. D. 353. 70 N. W. 813. 
Motion for instructions or for directed verdict, when proper. Kolk& v. Jones, 6 

N. D. 461, 71 N. W. 558.
When conclusive defense proved without objection on �ound not set up in answer,

and court amends answer on motion, duty of court to direct verdict. Machine Co. v. 
LarBOn, 6 N. D. 533, 72 N. W. 921. 

When both parties move for directed verdict with no question to be submitted to 
jury, court's decision will not be disturbed if It have support in the testimony. First 
M. E. Church v. Fadden, 8 N. D. 162, 77 N. W. 615.

Instructions should conform to the character of verdict required. Not to be Instructed
as to effect of their answers nor authorized to answer in form of legal conclusions. 
Morrison v. Lee, 13  N. D. 591 . 102 N. W. 223. 

Request to direct jury to find special verdict must be made before any argument to 
Jury 1a made. Stockman v. Keim, 19 N. D. 317, 124 N. W. 64. 

Charge that special findings must be consistent with general verdict ia  proper. Acton 
1'. 1-'argo & M. Street R. Co., 20 N. D. 434, 129 N. W. 225. 

If facts established .by special finding are inconsistent with any state of facts which 
would justify general verdict, presumption in favor of latter is overcome and former 
must control. Zimmerman v. South Dakota C. R. Co., 28 S. D. 300, 133 N. W. 258.  

When special verdict Is required, courts should not charge jury on general Jaw or 
case further than is necessary to assist in answering each interrogatory propound<'d. 
Lathrop v. Fargo-1\foorhead Street R. Co., 23 N. D. 246, 136 N. W. 88.  

What special verdict must <'ontain. 24 L.R.A. ( N.S. ) 1.
Aa to similar provision in Cal. Code Civ. Proc., § 625, see Olmstead v.  Dauphin:v, 

104 Cal. 635, 38 Pac. 505 ; Smith v. Rowe, 4 Cal. 6 ;  McDermott v. Higby, 23 Cal .  489 .  
§ 7634. Jury to ftnd amount. Assessment when judgment rendered on

pleadings. When a verdict is found for the plaintiff in an action for the  
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recovery of money, or for the defendant when a counterclaim for the recov
ery of money is established exceeding the amount of the plaintiff 's claim 
as established, the jury must also find the amount of the recovery ; and they 
may also under the direction of the court assess the amount of the recovery 
when the court gives judgment on the pleadings for either party. [R. C. 1905, 
§ 70:35 ; C. Civ. P. 1877, § �(i2 ; R. C. 1895, § 5446. ]

Failure of verdict to find amount due ; amendment. English v. Goodman, 3 N. D. 129, 
54 X. W. 540. 

Necessity of verd ict in action for money judgment to find amount of damages. ·son• 
ncsyn v. Akin,  14 X. D. 241l ,  1 04 X. \\'. 1 026. 

As to similar provbion in Cu I. Code Civ. Proc., fi 626, see Hutchinson v. Superior 
Court, 61  Cal. ll9 ;  Redmond v. \\'4:ismann, 77  Cal. 4:.!3, 20  Pac. 1iH ; Electric Imp. Co. 
v. San Jose & S. C. R. Co., 3 Cal. Unrep. 618, 31 Pac. 455 ; D iggs v. Porteus, 5 Cal. 
Unrep. 753, 33 Pac. 447.

§ 7635. Specific personal property. Jury value and damages. In an action
for the recovery of specific personal property the jury must find by their 'ver
dict the facts as the case may be as follows : 

1. In case they find against the defendant and the property has not been
delivered to the plaintiff, they must find the value of the property, or of the 
plaintiff 's interest therein, if less than its full value, at the time of the taking 
and that the plaintiff is entitled to a delivery of the property, and they must. 
also assess the damages, if any are claimed in the complaint, which the plain
tiff has sustained by reason of the taking and detention of such property ; or, 

2. In case they find against the defendant and the property has been
delivered to the plaintiff, they must find that the plaintiff is entitled to the 
property and they must also assess the damages, if any are claimed in the 
complaint, which the plaintiff has sustained by reason of the taking and 
detention of such property. 

3. In case they find against the plaintiff and the property has been deliv
ered to him, and the defendant in his answer claims a return of the property, 
they must find the value thereof, or of the defendant 's interest therein, if. 
less than its full value, at the time of the taking, and they must also assess 
the damages, if any are claimed in the answer, which the defendant has 
sustained by reason of the taking and detention of such property ; or, 

4. In case they find against the plaintiff and the property has been retained
by the defendant, they must find that the defendant is entitled to such 
property. 

5. In case the jury find that each party is entitled to specific portions of
the property in controversy and such portion has been delivered to the 
opposite party and a return is claimed in the complaint or answer, they must 
find the value of such portion, or of the party 's interest therein, if less than 
its full value, at the time of the taking, and also assess the damages, if any 
are claimed in the complaint or answer, in favor of the plaintiff or defendant 
as hereinbefore provided as to the portion to which they find the plaintiff 
or defendant entitled. 

Whenever the jury are so instructed, they must find the value of specific 
portions of the property in controversy or of the interest of either party 
therein, if Jess than its full value, at the time of the taking, and shall also 
assess the damages. if a11y are cl aimed by the party in whose favor they find, 
sustained by reason of the taking and detention of such property. [R. C. 
1905, § 7036 ; C. Civ. P. 1877, § 263 ; R. C. 1895, § 5447 . ]  

Judgment i n  clnim and del ivery for actunl vnlue o f  property and damages. Nat. Bank 
v. Fet>nt>y, 9 S. D. 550 ,  70 N.  W. 874,  46 L.R.A. 732 ; Conghrnn v. Sundback. 9 S. D.
483 ,  70 N. W. 644 ; Holt v. Van Eps, 1 D. 198, 46 N. W. 689 ; Willis v. De Witt, 3 S. D.
2 � 1 .  52 K. W. 1090.

The r ight to recover propertv indepcnd<'nt of right to recover damages. Nichola
SI\, p :ml Co. v. Paul�on, 10 X. D. 440,  87 N. W. 977. 

VE>rdict for personal propl'rty in  11;,!grcgate sum is sufficient, in abi<cnce of instruc
tions for speci fic values. Fir�t Xnt. Rank v. Calkins, 16 S. D. 445 ,  03 N. W. 646. 

Ju, lgment in action of claim am.I del ivery in favor of defendant should be in alterna-
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tive where it ia ahown plaintiff purchased greater part of goods at auction sale, by him, 
before trial. Smith v. Willoughby, 24  N. D. 1 ,  138 N. W. 7. 

Damagea for wrongful taking of property are " connected with the subject of the 
action " concerning form of verdict to be returned in claim and delivery proceedings. 
McCarty v. Kepreta, 2-l N. D. 395,  48 L.R.A:(N.S. ) 65, 13il N. W. 992. 

As to aimilar provision in Cal. Code Civ. Proc., § 627, see Whetmore v. Rupe. 65 
Ca l. 237, 3 Pac. 851 ; Ryan v. :Fitzgerald, 87 Cal. 345. 25 Pac. 546 ; Claudius v. A:,:ui rrc, 
89 Cal.  501,  26 Pac. 1077 ; Caruthers v. Hensley, 90 Ca l. 559,  27 l'ac. 411 ; Brcnot v. 
Robinson, 108 Cal. 143,  41 Pac. 37 ; Kellofg , .. Burr, 126 Cal. 38, 58 Pac. 306 ; Clary 
1'. Rolland, 24 Cal. 147 ; Wellman v. Englis11 ,  38 C11I. 583. 

§ 7636. Verdict a.nd entries. Upon receiving a verdict an entry must be
· made by the clerk in the minutes of the court, specifying the time of trial,
the names of the jurors and witnesses and setting out the verdict at length ;
and when a special verdict is found, e ither the judgment rendered thereon
or, if the case is reserved for argument or further consideration, the order
thus reserving it. [R.  C .  1905, � 703i ; C .  Civ. P. 1877, § 264 ; R.  C .  1899,

. § 5448.]
ARTICLE 6.-,- OF THE TRIAL BY THE COURT. 

§ 7637. Bow jury waived. Trial by jury may be waived by the several
parties to an issue of fact in actions arising on contract, or for the recovery 
of specific real or personal property with or without damages, and with the 
assent of the court in other actions in the manner following : 

1 . By failing to appear at the trial.
2. By written consent in person or by attorney filed with the clerk.
3. By oral consent in open court entered in the minutes. [R. C. 1905,

§ 7038 : C. Civ. P. 1877, § 265 ; R. C. 1899, § 5449. ]
Error for court to  substitute itself for jury without consent or  waiver of  parties. 

Yankton Fire Ina. Co. v. Ry. Co., 7 S. D. 428, 64 N. W. 514. 
Court not compelled to try issues of fa.eta. .Meldrum v. Kenefick, 15 S. D. 370, 89 

N. W. 863. 
Error in refusal to direct a verdict waived by consent to withdrawal of jury. Erick• 

.an v. Bank, 9 N. D. 81 ,  81 N. W. 86 .  
Right of trial by jury not waived by defendant in action to recover personal properly 

by movin� for directed verdict before presenting hia caae. Albien v. Smith, 19 S. D. 
421, 103 N. W. 655. 

Partil's to action to obtain possession of real property and determine adYerae claims 
are entitled to jury trial. Burleigh v. Hecht, 22 S. D. 301, 1 17 N. W. 367. 

Aa to aufflciency of waiver of trial by jury. Lumley v • .Miller, 23 S. D. 16, 1 19 �- W. 
1014. 

As to similar provision in Cal. Code Civ. Proc., I 631, aee Sweeney v. Stanford, 60 
Cal. 362 ; Bigwi v. Lloyd, 70 Cal. 447, 11  Pac. 831 ; McGuire v. Drew, 83 Cll. 225, 23 
Pac. 312 ; Montgomery v. Sayre, 3 Cal. Unrep. 365, 25 Pac. 552 ; Farwell v. Murray, 
104 Cal . 464, 38 Pac. 199 ; Platt v. Havens, 119 Cal. 244, 51 Pac. 342 ; Zane v. Crowe, 

. 4 Cal. 112 ; Gillespie v. Benson, 18 Cal. 409 ; Lyons v. Lyone, 18 Cal. 447, 7 Mor. 
Min. Rep. 429. 

§ 7638. Decision compulsory within thirty days. All motions or applica
tions in any action, special proceeding or other matter in the district court 
must be decided and such decision be reduced to writing and filed with 
the clerk within thirty days after the same shall have been submitted to the 
court for dec ision, unless prevented by the sickness of the judge whose duty 
it is to decide the same or by other unavoidable casualty, and upon the 
trial of any question or issue of fact by the court its decision thereon and 
conclusions of law upon such decision, and direction for entry of judgment 
in accordance with such conclusions must be given in writing and filed with 
the olerk within sixty days after the cause has been submitted for decision, 
unless such decision is prevented for the reason hereinbefore stated, and judg
ment shall be entered by the clerk in accordance with such direction upon 
the application of the party entitled thereto and the filing of such decision 
and qonclusions of law. Each judge of the district court shall not less than 
five nor more than fifteen days before each quarterly installment of his salary 
becomes due file in the office of the auditor of the state a certificate under his 
hand stating in effect that no motion, application or question or issue of fact 
submitted to him remains undecided contrary to the provisions of this section. 
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And in case any such decision has been prevented by any of the causes 
enumerated in this section, such certificate shall state the facts constituting 
the cause of such prevention, and the state auditor is hereby directed not to 
sign or issue any warrant for the payment of any quarterly installment of 
salary to any judge of the district court until after such judge shall have 
filed such certificate as herein provided. [R. C. 1905, § 7039 ; C. Civ. P. 1877, 
§ 266 ; 1887, ch. 25, § 1 ;  1893, ch. 89, § 1 ;  R. C. 1899, § 5450. ]

As � making and filing findings of fact. Chatree-:Miller Land Co. v. Barber, 13 N. D. 
478, 97 N. W. 850. 

Failure to file decision before judgment. Cole v. Stock Association, 3 8. D. 1'78, 52 
N. W. 1086. 

Failure to file decision within time no groun� for reversal of judgment. Roblin v. 
Palmer, 9 S. D. 36, 67 N. W. 949 ; Edmonds v. IRiley, 15 S. D. 470, 90 N. W. 139. 

Stipulation of facts a substitute for findings. Brown v. Brown, 12 8. D. 606, 81 
N. W. 883. 

Duty of court in preparation of findings. Gull River Lumb. Co. v. School Dist., 1 
N. D. 500, 48 N. W. 427.

Statement of the ultimate facts responsive to the iasue ts required. MeKenna v.
Whittaker, 9 S. D. 442, 69 N. W. 587. 

Judgment entered upon decision flied more than sixty days after submiBBion is valid. 
Bruegger v. Cartier, 20 N. D. 72, 126 N. W. 491.  

Findings and decision by trial court must be in writing and filed with clerk before 
they become effectual as a decision. Clark Implement Co. v. Wadden, 29 B. D. 195, 
136 N. W. 111.  

Verdict in equity ease does not relieve from necessity of findings of fact and eon· 
elusions of law. Byrne v. MeKeaehie, 29 S. D. 476, 137 N. W. 343. 

As to similar provision in Cal. Code Civ. Proc., § 632, see MeQuillan v. Donahue, 
49 Cal. 157 ; McLennan v. Bank of Caliiornia, 87 Cal. 569, 25 Pae. 760 ; In re De Leon's 
Estate, 4 Cal. Unrep. 388, 35 Pae. 309 ; Fox v. Hale & N. S. M. Co., 108 Cal. HS, 4 1  
Pae. 328 ; Lyons v .  Marcher, 1 19  Cal. 382, 51 Pae. 559. 

§ 7639. Facts and conclusions separately sta.ted. In giving the decision
the facts found and the conclusions must be separately stated. Judgment 
upon the decision must be entered accordingly. [R. C. 1905, § 7040 ; C. Civ. P. 
1877, § 267 ; R. C. 1899, § 5451. ] 

Provision that findings of fact and conclusiorus of law be stated separately is manda
tory. Garr Scott Co. v. Spaulding, 2 N. D. 414, 61 N. W. 867. 

Findings of fact and conclusion of law must be made before entry of judgment. 
Thomas v. lssenhuth, 18 S. D. 303, 100 N. W. 436. 

Decision with findings prerequisite to entry of judgment by court without jury. Kier• 
bow v. Young, 21 S. D. 180, 110 N. W. 116. 

As to findings of fact being deemed excepted to for review of sufficiency of evidence. 
Lone•Tree Ditch Co. v. Rapid City Electric & Gaslight Co., 16 S. D. 451, 93 N. W. 650. 

No reasons are required of trial court in its conclusions from findings of fact. Mi• 
souri R. Teleph. Co. v. Mitchell, 22 S. D. 191, 116 N. W. 67. 

Recital of merely evidential facts or language of pleadings is not contemplated by 
this statute. Smith v. Cleaver, 25 S. D. 351, 126 N. W. 589. 

No exceptions to findings of fact can be taken or are neceasary. State ex rel. Minehan 
v. Thompson, 24 N. D. 273, 139 N. W. 960.

As to similar provision in Cal. C-0de Civ. Proc., I 633, see Porter v. Hopkins, 63
Cal. 53 ; Warring v. Freear, 64 Cal .  54, 28 Pae. 115 ; Wilson v. Wilson, 64 Cal. 92, 27 
Pac. 861 ; Kimball v. Stormer, 65 Cal. 116, 3 Pac. 408 ; Millard v. Supreme Council of 
A. L. of H., 81 Cal. 340, 22 Pac. 864 ; Crim v. Ketsing, 89 Cal. 478, 23 Am. St. Rep.
491 ,  26 Pae. 1074 ; Diefcndorff v. Hopkins, 95 Cal. 343, 28 Pac. 265

1 
30 Pac. 549 :

Connolly v. Ashworth, 98 Cal. 205, 33 Pac. 60 ; Broder v. Conklin, 98 Cal. 360, 33
Pac. 211 ; San Joaquin L. & W. Co. v . .West, 99 Cal. 345, 33 Pac. 928 ; In re De Leon's
Estate, 4 Cal. Unrep. 388, 35 Pac. 309 ; Lamb v. Harbaugh, 105 Cal. 680, 39 Pae. 56 ;
Savings & L. Soc. v. Burnett, 106 Cal. 514, 39 Pae. 922 ; Spencer v. Duncan, 107 Cal.
423 ,  40 Pac. 549 ; In Matter of Levinson, 108 Cal. 450, 41 Pac. 483, 42 Pae. 479 ;
Fox v. Hale & N. S. M. Co., 108 Cal. 478, 41 Pac. 328 ; First Nat. Bank v. DU8y, 110
Cal. 69 , 42 Pac. 476 ; Gainsley v . Gainsley, 5 Cal .  Unrep. 310, 44 Pac. 456 ; Rea v.
HafTenden, 116 Cal. 596. 48 Pac. 716 ; Lyons v. Marcher, 119 Cal. 383, 51 Pac. 559 ;
Russell v. Armador, 2 Cal. 305 ; l\fr Ewen v. Johnson, 7 Cal. 258 ; Lyons v. Lrons, 18 
Cal. 447, 7 Mor. Min. Rep. 429 ; Breeze v. Doyle, 19  Cal. 101 ; Sears v. D1:r,>n, 33 
Cal. 326. 

§ 7640. How findings waived. Findings of fact may be ,waived by the
several parties to an issue of fact : 

1 .  By failing to appear at th e trial. 
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2. By consent in writing filed with the clerk. [R. C. 1905, § 7041 ; C. Civ. P .
1877, § 268 ; 1887, ch. 25, § 2 ;  R. C. 1899, § 5452. ] 

Waiver of findings. Cole -... Association, 3 S. D. 272, 50 N. W. 1086 ; N. W. Elevator 
Co. v. Lee, 15 S. D. 114, 87 N. W. 581 ; Chandler v. Kennedy, 8 S. D. 56, 65 N. W. 439 ; 
Nichol1-Shepard Co. v. Stangler, 7 N. D. 102, 72 N. W. 1089 ; Oarr Scott Co. v. Spauld· 
Ing, 2 N. D. 414, 51 N. W. 867. 

Aa to 1imilar provision in Cal. Code Civ. Proc., I 634, see Savings & Loan Soc. v .  
Thorne, 67 Cal 53, 7 Pac. 36 ; Doughertv v. Friermuth, 68 Cal. 240 ,  9 Pac. 98 ; Eltzroth 
v. Ryan, 91 Cal. 584, 27 Pac. 932 ; Sullfvan v. Hume, 4 Cal. Unrep. 161, 33 Pac. 1121 ;
Lee Sack Sam v. Gray, 104 Cal. 243, 38 Pac. 85.

§ 7641. Preparation of findings by parties. At the time the cause is subs
mitted the judge may direct either or both parties to prepare findings of 
facts, unless they have been waived, and when so directed the party must 
within two days prepare and serve upon his adversary and submit to the 
judge such findings, and may within two days thereafter briefly suggest in 
writing to the judge why he desires findings upon the points included within 
the findings prepared by himself, or why he objects to findings upon the 
points included within the findings prepared by his adversary. The judge 
may adopt, modify or reject the findings so submitted. If at the time of the 
submission of the cause the judge does not direct the preparation of findings, 
or those prepared are rejected, then he must himself prepare the findings. 
[R. C. 1905, § 7042 ; C. Civ. P. 1877, § 269 ; R. C. 1899, § 5453. ] 

Order to enter judgment in the absence of findings or waiver thereof ii without 
authority of law. Prondzinski v. Garbutt, 9 N. D. 239", 83 N. W. 23. 

§ 7642. Making up judgment. On a judgment for the plaintiff upon an
issue of law he may proceed in the manner prescribed by the first two sub
divisions of section 7600 upon the failure of the defendant to answer. If 
judgment ia for the defendant upon an issue of law and the taking of an 
account or proof of any fact is necessary to enable the court to complete the 
judgment, a reference may be ordered as in that section provided. [R. C. 

· 1905, § 7043 ; C. Civ. P. 1877, § 270 ; R. C. 1899, § 5454. ]
A1 to similar proviaion in Cal. Code Civ. Proc., I 636, 1ee Edward■ v.  Hellings, 103 

Cal. 204, 37 Pac. 218. 
§ 7643. Judgments, district and supreme courts to direct. In all cases

where at the close of the testimony in the case tried, a motion is made by 
either party to the suit requesting the trial court to direct a verdict in favor 
of the party making such motion, which motion was denied, the trial court 
on motion made, that judgment be entered notwithstanding the verdict, or on 
motion for a new trial, shall order judgment to be entered in favor of the 
party who was entitled to have a verdict directed in his or its favor ; and 
the supreme court of the state on appeal from an order granting or denying 
a motion for a new trial in the action in which such motion was made, or upon 
a review of such order or on appeal from the judgment, may order and 
direct judgment to be entered in favor of the party who was entitled to have 
such verdict directed in his or its favor, whenever it shall appear from the 
testimony that the party was entitled to have such motion granted. [R. C. 
1905, § 7044 ; 1901, ch. 63. ]  

Party cannot be  deprived of  right to amend pleadinjtB on new trial by  summary jud�
ment notwithstanding verdict. Welch v. Northern P. R. Co., 14 N. D. 19, 103 N. W. 396. 

Motion for directed verdict must be renewed at close of testimonv to be reviewed . 
Landis Mach. Co. v. Konantz Saddlery Co., 17 N. D. 310 ,  116  N. W. 333. 

As to what must be shown to entitle party to judgment notwithstanding verdict. 
Meehan v. Great Northern R. Co., 13 N. D. 432,  101 N. W. 183. 

Judgment may be directed notwithstanding verdict. Richmire v. Andrews .t G. 
Elevator Co., 11 N. D. 453, 92 N. W. 8 19. 

Judgment notwithstanding verdict cannot be ordered unleas motion for directed 
verdict has been made. Johns v. 1{uff, 12 N. D. 74, 15 N. W. 440 ; West v. Northern 
P. R. Co., 13 N. D. 221, 100 N. W. 254. 

Motion for new trial i1 not waived bv failure to make it in connection with motion 
for judgment notwithstanding verdict. Nel son v. G rondahl,  12 N. D. 130, 96 N. W. 299. 

Party must be entitled to judgment notwithstand ing verdict as matter of law to have 
motion therefor granted. 1Etna lndemnitr Co. v. Schroeder, 12 N. D. 1 10, 95  N. W. 436 .  

Supreme court is authorized to d irect Judgment non obstante veredic� notwithstand-
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ing prior entry of judgment in trial court. Schumacher v. Great Northern R. Co., 23
N. D .  231 ,  136  N.  \V . S5.

Allidavits of pre;udice directed to judge of district court, and not flied before com
mencement of term at which case is to be tried, are of no effect. Stockwell v. Crawford ,
21 K .  D. 261 ,  130  N .  W. 225.

§ 7644. When a.nother judge m&y be caJled for prejudice or bias. When
either party to a civil action pending in any of the district courts of th� 
state shall, after issue joined and before the opening of any term at which 
the cause is to be tried, file an affidavit, corroborated by the affidavit of his 
attorney in such cause and that of at least one other reputable person, stating 
that there is good reason to believe that such party cannot have a fair and 
impartial trial of said action by reason of the prejudice, bias or interest of 
the judge of the district court in which the action is pending, the court shall 
proceed no further in the action, but shall forthwith request, arrange for and 
procure the judge of . some other judicial district of the state to preside at 
said trial in the county of the judicial subdivision in which the action is 
pending. 'Phe actual expenses of such judge while in attendance upon the 
trial of the cause for which the change was had and the extra expense of 
the court and jury, incurred by reason of said change, shall be paid by the 
person asking for the change, in advance, or a bond to be approved by the 
clerk of the district court given therefor, the amount of said bond being 
fixed by the presiding judge ; provided, that not more than one such change 
shall be granted on the application of either party. [R. C. 1905, § 7045 ; 
1899, ch. 51 : R. C. 1899, § 5454a. ]  

On proof of  bias another judge shall be  cal led . State v. Chapman, 1 S .  D. U4, 47 
N. W. 41 1 ,  10 L.R.A.  4 3 2 ; State v. Rodway, 1 S. D. 575, 47 N. W. 1061. 

Disqual i fied judge compelled by mandamus to call another judge. Gunn v. Lauder, 
10 N. D. 389, 87 X. W. 999. 

Affidavit of prejudice ; d isqualification of judge to appoint receiver. Orcutt 1'. Conrad, 
10 N. D. 431, 87 N. W. 9'82. 

ARTICLE 7.- O F  REFERENCES AND '!'RIALS BY REFEREES. 

§ 7645. Reference by consent. Fees of referee. All or any of the issues
in an action whether of fact or law or both may be refrrred by the court 
or judge thereof upon the written consent of the parties. The fees of referees 
shall be fixed by the court and shall in no case exceed ten dollars per day 
except upon the written consent of both parties to the reference. fR. C. 
1905, & 7046 ; C. Civ. P. 1877, § 271 ; 1889, ch. 112, § 1 ;  R. C. 1895, § 5455. ]  

Reference by  l'onsent o f  parties. H('llld v .  Yumisko, 7 N .  D .  422, 75 N.  W.  807 ; 
Illstad v. Anderson , 2 N. D. 167 ,  49 N. W. 659.  

Reference by consent may be ordered in divorce action for l imited purpose of taking 
and reporting testimony. Clopton v. Clopton, 1 1  N. D. 212 ,  91 N. W. 46. 

Compulsory reference cannot be ordered without written consent of parties, except 
pursuant to N. D. Rev. C., § 7047. Smith v. Kunert, 17 N. D. 120, 1 1 5  N. W. 76. 

Neee88ity of proof that trial will necessitate examination of long account to permit 
compulsory reference. Dreveskracht v. First State Bank, 16 N. D. 555, 113  N. W. 1032.  

Det.>rmination of amount of as�!'ssmcnt requiring inspection of by-laws and associa
tion books does not require 1•xaminat ion of long account. Kelly v. Oksall, 17 S. D. 185, 
95 N. W. 913.  

As to taxing referee's, witnesses' and steno�apher'a fees and other costs in the die
barment proce('(l ings. Re Egan, 22 S. D. 563 . lH N. W. 42,  

As to s imi lar pro,· ision in  Cal. Code Civ.  Proc., § 638, see Smith v. Pollock, 2 Cal. 92 ; 
P lant v. Fleming, 20 Cal .  93 ;  Hastings v. Cunningham, 35 Cal . 549. 

§ 7646. Reference without consent. When the parties do not consent to
the reference the court may upon the application of either party or of its 
own motion direct a reference in tl1e  following cases : 

1 .  When the trial of an issue of fact will require the examination of a 
long account on <>ither side,  in which case the referee may be directed to 
hear and decide the whole issue or to report upon any specific question of 
fact thrrein ; or, 

2 . Wlwn the taking of an account is ne<>essary for the information of the
.-ourt before judgmt•ut  or for carrying a jnd 6ment or order into effect ; or, 
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3. When a question of fact other than upon the pleadings shall arise upon
motion or otherwise in any stage of the action; or, 

4. In any other civil action or proceeding where a jury has been waived,
or where the action or. proceeding is triable to the court or judge, when a 
note of issue has been filed and notice of trial served, or where one of the 
parties is in default in appearance or answer, on motion duly noticed made 
by either party, or ip open court without notice when the action or proceed
ing is on the peremptory call calendar, when in the discretion of the court 
it is deemed necessary to expedite the administration of justice. Provid�d 
that a referee appointed under this subdivision shall be a person versed m 
the law when the reference shall be a general reference of all the issues; and 
provided further that in eases referred under this subdivision the fees of 
the referee and stenographer shall be paid by the county wherein the action 
is triable, on order of the court. [1911, eh. 82; R. C. 1905, § 7047; C. Civ. P. 
1877, & 272; 1889, ch. 112, § 2; R. C. 1899, § 5456.] 

Action against county for breach of contract to share penalties recovered for listing 
property omitted from taxation is not referable. Pierson "• Minnehaha County, 28 
8. D. 534, 38 L.R.A.(N.S.) 261, 134 N. W. 212.

The determination of amount of assessment of damages which merely requires inspec•
tion of by-laws and books of aBSociation, does not require examination of a long account. 
Kelly v. Oksall, 17 S. D. 185, 97 N. W. 11. 

It must affirmatively appear from pleadings that examination of a long account ie 
neeeseary. Ewart ct al. v. Koss, 17 S. D. 220, 95 N. W. 915. 

Power to submit cauBeB to referees. 79 Am. Dec. 207. 
Compulsory reference as denial of constitutional right to jury trial. 25 L.R.A. 68; 

13 L.R.A.(N.S.) 146; 39 L.R.A.(N.S.) 46. 
As to similar provision in Cal. Code Civ. Proc., § 63!1, see Jones v. Gardner, 57 Cal. 

641; Sharon v. Sharon, 79 Cal. 633, 22 Pac. 26, 131; Hendy Machine Works v. Pacific 
Cable C. Co., 99 Cal. 421, 33 Pac. 1084; Williama v. Benton, 24 Cal. 424; Hastings v. 
Cunningham, 35 Cal. 549. 

§ 7647. To whom reference ordered. A reference may be ordered to any
person or persons not exceeding three agreed upon by the parties. If the 
parties do not agree, the court or judge must appoint one or more referees 
not exceeding three, who reside in the county or subdivision in which the 
action or proceeding is triable and against whom there is no legal objection. 
[R. C. 1905, § 7048; C. Civ. P.1877, § 273; R. C.1899. § 5457.] 

Jurisdiction of circuit court unaffected by removal of referee from state after trinl 
and before report. Van Blatz Brewing Co. v. Dalrymple, 18 S. D. 97, 99 N. w. 851. 

§ 7648. Objections to referee. Grounds of. Either party may object to
the appointment of any person as referee for the same cause for which 
challenges for cause may be taken to a petit juror in the trial of a civil action. 
[R. C. 1905, § 7049; C. Civ. P.1877, § 274; R. C. 1899, § 5458.] 

§ 7649. Beard by court. The objections taken to the appointment of any
person as referee must be heard and disposed of by the court or judge thereof. 
Affidavits may be read and witnesses examined as to such objections. [R. C. 
1905, § 7050; C. Civ. P. 1877, § 275; R. C. 1899, § 5459.] 

Rule applicable to findings by court applies to findings by referee. Wood "• Saginaw 
Gold Min. & Mill. Co., 20 S. D. 161, 105 N. W. 101. 

§ 7650. Bow trial conducted. The trial by referee shall be conducted in
the same manner as a trial by the court. Upon such trial the referee shall 
have the same power to grant adjournments and allow amendments to any 
pleading as the court would have and upon the same terms and with like 
eff�ct. Ile shall also have the same power to preserve order and punish all 
violations thereof upon such trial and compel the attendance of witnesses 
before him and to punish them as for contempt for nonattendance or refusa1 
to be sworn or testify as is possessed by the court. He shall give to th(' 
parties or their attorneys at least eight days' notice of the time and p1acP 
of trial. He must state the facts found and conclusions of law separately 
and report his findings together with all of the evidence taken by him and 
all exceptions taken on the hearing to the district court and the district 
court may review such report an<l on motion enter judgment thereon, or 
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Sl!t aside, alter. or modify the same and enter judgment upon the same so
altered or modified, and may require the referee to amend his report when 
';cccssary. The judgment so entered by the district court may be appealed 
from to the supreme court in like manner as from judgments in other cases. 
(R. C. 1905, § 7051; C. Civ. P. 1877, § 276; 1889, ch. 112, § 3; R. C. 1895, 
§ 54G0.]

Report of referee only advisory to court in equity case. Prondzinski v. Garbutt, 8 N. D. 191, 77 N. W. 1012.
Waiver of defects in report by filing exceptions. Hulst v. Association, 9 S. D. 144,68 N. W. 200. 
Report should state all rulings made, exceptions taken, and all material evidence Sutterfield v. Magowan, 12 S. D. 139, 80 N. W. 180. 

• 
Effect of failure of referee to file report within proper time. 34 L.R.A. (N.S.) 581. 

§ 7651. Oath of referees. The referees before proceeding to hear any testi
mony must be sworn well and truly to hear and determine the facts referred 
to them and true findings render according to the evidence, and they have 
power t� administer oaths to all witnesses produced before them. [R. C. 1905, 
§ 7052; C. Civ. P. 1877, § 278 ; R. C. 1899, § 5461.]

ARTICLE 8.- EXCEPTIONS. 
§ 7652. Exception defined. An exception is an objection upon a matter

of law to a decision made either before or after judgment by a court or 
judge in an action or proceeding. The exception must be taken at the time 
the decision is made except as provided in section [ 7054]. [R. C. 1905, 
§ 7053: 1887, ch. 21, § 1; R. C. 1899, § 5462.)

Section 7054, to which reference is made at the end of this section, was expressly 
repealed in Laws 1913, eh. 131, f 17, and section 7653 in the present compilation is 
regarded as a substitute for it. 

For objections to introduction of evidence on ground of insufficiency of complaint, see 
note to section 7442 under title demurrer ore tcnus. 

Presumed to have been taken at the time the ruling was made. Hall v. Harris, II 
S. D. 331, 50 N. W. 98.

Exception to giving or refusing instruction taken any time before entry of judgment.
St. Croix Lumb. Co. v. Pennington, 2 D. 467, 11 N. W. 497; Uhe v. Ry. Co., 4 S. D. 505, 
57 N. W. 484. 

No exceptions to findings of fact can be taken or are necessary, State ex rel. 
Minehan v. Thoml.'son, 24 N. D. 273, 139 N. W. 960. 

Timi? for ob.:ect1on to service on nonresident. 50 L.R.A. 585. 
--of objecting to omission of revenue stamp from instrument. 48 L.R.A. 318. 
--and manner of objecting to jurors who have served in same or similar case. 68 

L.R.A. 882.
As to similar provision in Cal. Code Civ. Proc., I 646, see Caulfield v. Doe, 45 Cal.

221; Estate of Page, 57 Cal. 238; Sharp v. Hoffman, 79 Cal. 404, 21 Pac. 846; Raymond 
v. Glover, 122 Cal. 471, 55 Pac. 398; Quivey v. Gambert, 32 Cal. 304; Wetherbee v.
Carroll, 33 Cal. 549; In Matter of Bowen, 34 Cal. 682.

As to similar provision in N. Y. Code Civ. Proc., I :192, see Wilmarth v. Heine, 137 
App. Div. 526, 121 N. Y. Supp. 677; Mooney v. Fagan, 4 N. Y. Supp. 21; Mead v. 
Smith, 28 Hun, 639; Knowles v. Lichtenstein, 31 App. Div. 496, 52 N. Y. Supp. 1. 

§ 7653. What deemed excepted to. In all trials in the district court and
county courts of increased jurisdiction, the following matters shall be deemed 
expected ( excepted) to, to wit: the verdict of the jury; the final decision in 
an action or proceeding; an interlocutory order or decision finally deter
mining the rights of the parties or some of them; an order granting or 
refusing a new trial; an order sustaining or overruling a demurrer; an 
order allowing or refusing to allow an amendment to a pleading; an order 
striking out a pleading or portion thereof; an order refusing a continuance, 
or an order made upon ex parte application, whether such orders be formally 
reduced to writing or announced orally and entered on the minutes of the 
court; all rulings of the court invoked by counsel and all remarks of the court 
made during the trial and all orders or decisions made in the absence of a 
party, and, they may be reviewed both as to questions of law and the snffl• 
ciency of the evidence to sustain them, upon motion for a new trial or upon 
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appeal, as fully as if exception thereto had been expressly taken. [ 1913, 
ch. 131, § 1 ;  R. C. 1905, § 7054 ; 1877, ch. 21, § 2 ;  R. C. 1895, § 5463. ] 

The lut eection of Laws 1913, ch. 131, from which /chapter the foregoing section is 
taken, reads as follows : " I 18. The provisions of this act [chapter] are not taken or 
borrowed from the statutes of any other state, and in so far as they may be the same 
or similar to any other statute&, they are not to be deemed as taken with any con• 
atruction that may have been placed thereon bv the courts of any other state, and it 
shall be the duty of the courts of this atate to construe them as original enactments 
under the ordinary rules of construction." 

See also the lut paragraph of eection 7022. 
Exception muet be  take;n except u provided in thie section. Hall v. Harris, 2 S .  D. 

331, 50 N. W. 98 ; Benedict v. Johnson, 4 S. D. 387, 57 N. W. 66 ; Cranmer v. Kohn, 
11 S. D. 245, 76 N. W. 937 ; Smith v. Commercial Bank, 7 S. D. 465, 64 N. W. 52g; 
Long v. Colline, 1 5  S. D. 259, 88 N. W. 571. 

Sufficiency of evidence is reviewable upon appeal from order denying new trial on 
that ground although no exception was taken to direction of verdict. Dahl v. Stakke, 
12 N. D. 325, 9'6 N. W. 353. 

Exception need not be taken to findings of fact for review of sufficiency of evidence. 
Lone Tree Ditch Co. v. Rapid City Electric & Gaslight Co., 16 S. D. <t51, 93 N. W. 650 ; 
Kelly v. Wheeler, 22 S. D. 611, 119 N. W. 994. 

Finding& and judgment are deemed to have been excepted to ao as to eupport appeal. 
State ex rel. Koontz v. Brown, 25 S. D. 74, 125 N. W. 294. 

As to similar provision in Cal. Code Civ. Proc., I 647, see Nash v. Harris, 57 Cal. 
242 ; Lamet v. Miller, 2 Cal. Unrep. 679, 11 Pac. 744 ; Witkowski v. Hern, 82 Cal.  604, 
23 Pac. 132 ; McGuire v. Drew, 83 Cat 225, 23 Pac. 312 ; Flashner v. Waldron, 86 Cal. 
211, 2-l Pac. 1063 ; Ganceart v. Henry, 98 Cal. 281, 33 Pac. 92; Giddings v. 76 L. & W. 
Co., 109 Cal. 116, 41 Pac. 788 ; Hawley v. Kocher, 123 Cal. 77, 55 Pac. 696 ; Schaake v. 
Eagle A. C. Co., 135 Cal. 472, 63 Pal', 1025, 67 Pac. 75� ; Rahmel v. Lehndorff, 142. 
Cal. 681,  65 L.R.A. 88, 100 Am. St. Rep. 154, 76 Pac. 659, 16 Am. Neg. Rep. 7 ;  Story v. 
Nidiffer, 146 Cal. 549, 80 Pac. 6.12 ; In Matter of Bowen, 34 Cal. 682. 

[§ 7663a.. Exceptions settled at time or after. A statement containing
exceptions to any ruling may be presented to the judge for settlement at the 
time the ruling is made, or the exception may be entered on the judge 's 
minutes and afterwards settled. Such statement must be conformable to the 
truth 01 be at the time corrected until it is so, and signed by the judge 
and filed with the clerk. ] [R. C. 1905, § 7056 ; C. Civ. P. 1877, § 280 ; R. C. 
1895, § 5465.] 

The foregoing waa R. C. 1905, f 7056, expressly repealed by Laws 1913, ch. 131, I 17, 
but retained here becauae the note ( here reprinted ) to the repealed section may etill 
have some value. 

Duty of judge to atrike out redundant and useless matter. Dewey v. Fieler, 10 S. D. 
823, 74 N. W. 1052. 

Not duty of judge to require stenographer to read notee ; requirement of transcript. 
Myers v. Campbell, 11 S. D. <t33, 78 N. W. 353 ; Kaeppler v. Pollock, 8 N. D. 59, 76 
N. W. 987. 

EngrOll!ed bill should be prepared without interlineationa or erasures. Dyea Electric 
Light Co. v. Easton, 15 S. D. 572, 90 N. W. 859. 

Not duty of judge to engrou bill Edwarda Lumb. Co. v. Baker, 3 N. D. 170, 54 
N. W. 1026. 

Power to settle after appeal. Coulter v. Ry. Co., 5 N. D. 568, 67 N. W. 1046. 
Aa to necessity of compliance with statute. Farrar v. Yankton Land & Invest. Co., 

t3 S. D. 1125, 122 N. W. 585. 
Aa to similar provision in Cat Code Civ. Proc., I 649, see Tregambo v. Comanche 

M. & M. Co., 67 Cal. 501 ; Flagg v. Puterbaugh, 98 Cal. 134, 32 Pac. 863 ; Smith v.
Jordan, 122 Cal. 68, 54 Pac. 368 ; Estate of Carpenter, 127 Cal. 582, 60 Pac. 162 ; 
Estate of Scott, 128 Cal. 578, 61 Pac. 98 ; More v. Del Valle, 28 Cal. 170 ; Central Pac. 
R. Co. v. Peareon, 35 Cal. 247.

§ 7654. Exceptions on trial by referee. Service of ftndings and conclusious.
All acts of and proceedings by a referee shall be deemed expected ( excepted) 
to in the same manner and under the same conditions as though such pro
ceedings had been before a district or county court, and in all trials before 
a referee in which such referee shall make findings of fact and conclusions 
of law, the prevailing party shall serve upon the other a copy of such findings 
and conclusions, after the same shall have been filed with the clerk of court, 
with a notice of the time of such filing, and either party may except to any 
such fin<liu gs of fact or conclusions of law, by filing a written statement of 
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such exceptions with the clerk within twenty days after the service of such 
copy of notice; and all such exceptions shall be incorporated in the state
ment of case which may thereafter be settled. When the findings of fact or 
conclusions of law of a referee are set aside or modified by the court, the 
action of the court in that regard shall be deemed excepted to. [1913, 
ch. 131, § 3 ;  R. C. 1905, § 7057 ; R. C. 1895, § 5466.] 

See section quoted in note to section 7653. 
As to similar provision in Cal. Code Civ. Proc., § 645, see Connor v. Morris, 23 

Co.I. 447; Harris v. San Francisco S. R. Co., 41 Cal. 393 ; �•aulkner v. Hendy, 103 Cal. 
15, 36 Pac. 1021. 

§ 7655. Preparation and settlement of statement of the case. To prepare
the record in a case for presentation to the trial court on motion for a new 
trial or judgment non obstante, or to the supreme court on appeal, the 
moving party shall proceed as follows : 

Within thirty days after the notice of the entry of judgment or the order 
to be reviewed, or such further time as the court shall allow, he must procure 
a transcript of the evidence and furnish a copy thereof to the adverse party 
with a notice that at a time not less than :fifteen or more than thirty days 
from the service of such notice, he will present the same to the judge for 
certification as a correct transcript of the evidence and of all proceedings 
had and made matter of record by the official stenographer, and that, at the 
same time, he will ask the judge for a certificate identifying the exhibits and 
depositions in the case. 

If the adverse party questions the correctness of the- transcript, he shall, 
five days before the date set for the certification of such record, or within 
such further time as the court may allow, furnish to the parties serving the 
transcript, a notice of the particulars in which he claims it is inaccurate, 
and this notice shall be presented to the judge with the original notice and 
transcript at the time set or at a time to which the hearing thereon is 
extended. The judge shall thereupon make such corrections, if any,' as shall 
be necessary to make the transcript correct and shall then attach thereto 
his certificate to the effect that it is a correct transcript of the proceedings, 
which certificate shall also clearly identify the exhibits and depositions in 
the case. 

If there be any other documents, motions, orders or proceedings had during 
the progress of the case deemed by either party to be material to the ques
tions to be reviewed, or if there be any proceedings in the case not resting 
in writing and not included in the stenographer 's transcript, deemed by 
either party material to the questions to be reviewed, such party shall, if 
he be thu moving party, furnish with the copy of the transcript a copy 
of what he claims such proceedings, documents or orders to have been and 
the adverse party may proceed to present corrections or additions thereto 
in the same manner as with the transcript; and, if the party desiring such 
matters incorporated in the record be not the party furnishing the transcript, 
he shall present such new matter to the judge in the same manner as cor
rections or additions to the transcript. 

When such transcript and other matters are so certified by the judge and 
filed, they shall become a part of the judgment roll and shall be known as 
the statement of case. [ 1913, ch. 131, § 2; R. C. 1905, §§ 7058, 7055; 1887, 
ch. 21, § 4 ;  R. C. 1895, §§ 5464, 5467.) 

TI1e forPgoing sect ion Is Laws 1913, ch. 131, I 2, and i11 deemed to be a 111bstitute 
for R. C. 1905 , H 7058 and 7055 , these two sections being expressly repealed by aection 
17 ,  Laws 19'13, eh .  131, above cited. See also a section relating to the construction 
of that chapter which is quoted in note to section 7653. 

R. C. 1905, § 705R , has been construed and applied in the following cases :
ScttkmPnt of stutenwnt �c•1u! red in eases �ried by court. Nichols, Shepard Co. v.

Stan'.! !(, r .  7 X. D. 1 0:! ,  7:/ 1'i. \\ . 1 089. 
On ly ,nb ,, tancc o f  rl'port, ·r 's notes of evidence shall be stated. Thuet ,., Strong, T 

X. D. 5<i5 ,  75 � - \\" . 9 2 � .
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Statement of case 6led before motion for new trial ; waiver. Plano Co. v. Jones, 8 
N. D. 3 15, 79 N. W. 338.

Statement of ease failing to contain specifications must be disregarded. Mooney v .
Donovan, !l N.  D. 93 ,  8 1  N.  W.  50. 

Twt-nty days begins to run at expiration of statutory time for service of amendmcnti<. 
lfcDonald v. Beatty, 9 N. D. 293, 83 N. W. 224. 

Statement of ease in action tried to jury. N .  P. Ry. Co. v. Lake, 10 N. D. 541, 88 
N. W. 461. 

_Filing b ill of exceptions with clerk; duty of clerk to present to judge. Pollock v. 
Aikens, 4 S. D. 374, 57 N. W. 1. 

Extenrion of time for settlement of bill ; discretion of court. McGillicuddy v. Morria. 
7 S. D. 592, 65 N. W. 14. 

Amendment of bill. Spencer v. Forcht, 14 S. D. 145, 84 N. W. 765. 
Bill must be settled within statutory limit or such other time as may be allowed by 

�urt. St. Croix Lumb. Co. v. Pennington, 2 D. 467, 1 1  N. W. 497 ; Gold Street v. 
Newton, 2 D. 149, 3 X. W. 329. 

As to when statement of case will be stricken out because not ee"ed wiOin time. 
Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

Ko extension of time is necessary for settlement of statement of case if same la 
regularly done with in thirty days after notice of entry of judgment. Tuttle v. Pollock, 
19 N. D. 308, 123 N. W. 399. 

Parties are not entitled to extension of time for settlement of bill of exceptions in 
absence of accident, inadvertence, mistake or excusable neglect. :McPheraon v. Julius, 
17 S. D. 98, 95 N. W. 428. 

Literal transcript of teetimony doea not constitute statement of caae. Smith v. 
Kunert, 17 N. D. 1 20, 115 N. W. 76. 

One who expressly consents to redundant bill cannot insist, aa matter of right, that 
lt shall be stricken out. Whaley v. Vidal, 26 S. D. 300, 128 N. W. 331. 

Irregularity in statement of case on appeal may be ignored where correct transcript 
of evidence is submitted. Blessett v. Turcotte, 20 N. D. 15 1, 127 N. W. 505. 

When exception taken in fact record will be liberally construed In furtherance of 
justice. Hall v. Harris, 2 S. D. 331 ,  50 N. W. 98. 

As to similar provision in Cal. Code Civ. Proc., f 650, see Caldwell v. Parks, 47 
Cal. 640 ; Sacramento County v. Central Pac. R. Co., 61 Cal. 250; Shadbume v. Dal:,, 
76 Cal. 355, 18 Pac. 403 ; Mellor v. Crouch, 76 Cal. 594, 18 Pac. 685; Herrlich v. 
McDonald, 80 Cal. 472, 22 Pac. 299; Somers v. Somera, 81 Cal. 608, 22 Pac. 967 ; 
Jue Fook Snm v. Lord, 83 Cal. 1 59, 23 Pac. 225 ; Landers v. Lawler, 84 Cal. 547, 24 
Pac. 307 ; Hagman v. Williams, 88 Cnl. 146, 25 Pac. 1111 ;  Kelleher v. Creciat, 89 Ce.I. 
38, 26 Pac. 619 ;  Redington v. Cornwell, 90 Cal. 49, 27 Pac. 40 ; Leach v. Pierce, 93 
Cal. 614, 29 Pac. 235 ; Klauber "· San Diego St. C. Co., 98 Cal. 105, 32  Pac. 876 ; 
Flagg v. Puterbaugh, 98 Cal. 134, 32 Pac. 863 ; Jaffe v. Lilienthal, 101 Cal. 1 75,  35 
Pac. 636 ; Hicks v. Masten, 101 Cal. 651, 36 Pac. 130 ; Wolff v. Wolff, 102 Cal. 43� 
36 Pac. 767 ; Estate of Clary, 112  Cal. 292, 44 Pac. 569 ; Horton v. Jack. 115 Cal. 29, 
46 Pac. 920 ; Jackson "· Pug'et Sound L. Co., 1 15 Cal. 632, 47 Pac. 603 ; Houghton 
v. Superior Court, 128 Cal. 352.  60 Pac. 972 ; Cameron v. Arcata M. R. R. Co., 12!l 
Cal. 279, 61 Pac. 955 ; Lee Doon v. Tesh, 131 Cal. 406, 63 Pac. 764 ; Miller & Lux
Y, Enterprise C. & L. Co., 142 Cal. 208, 100 Am. St. Rep. 115, 75 Pac. 770; Galbraith
Y. Lowe, 142 Cal. 295, 75 Pac. 831 ; Gay v. Torrance, 143 Cal. 14, 76 Pac. 717 ; Moultrie
v. Tarpio, 147 Cal. 376, 81 Pac. 1112.

§ 7656. Speciflc&tion of errors of law and insufficiency of evidence. A
party desiring to make a motion for new trial or to appeal from a judg
ment or other determination of a district court or county court with increased 
jurisdiction, shall serve with the notice of motion or notice of appeal, a 
concise statement of the errors of law he complains of, and if he claims 
the evidence is insufficient to support the verdict or that the evidence is 
of that character that the verdict should be set aside as' a matter of discre
tion, he shall so specify. 

A specification of insufficiency of the evidence to sustain the verdict or 
decision of th e court shall point out wherein the evidence is  insufficient and 
it  shall be proper to include in such specification, specifications of facts con
clusively established, together with the fact claimed not to be established, 
in such manner as to intelligently show wherein, on the whole case, the 
verdict or decision is not supported by the evidence. [1913, ch. 131, § 4 ;  
R. C. 1 905. § 7058 ; 1887, ch . 21,  § 4 ;  R. C.  1895, § 5467. l

The suhsbnce of this section appeared in R .  C. 1905, f 7058, which wa11 expressly 
rcrcnlcd by Laws 1913, ch. 131, § 17. 

For construction of section 765-6 sec a section quoted in note to section 7653 . 
H. C. 1 !105 . § 7058, has been construed and applied in the following casee :
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Specifications necessary where party desires review of entire case in supreme court. 
Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

As to necessity of specifying errors of law in statement of case for review. Jack· 
son v. Ellerson, 15 N. D. 533, 108 N. W. 241 ; Bertelson v. Ehr, 17 N. D. 339, 116 
N. W: 335.

Errors of law not appearing in judgment roll must be specified and duly settled in
statement of cue. McLaughlin v. Thompson, 19 N. D. 34, 120 N. W. 554. 

Bill of exception should specify alleged errors relied on for reversal. Chandler v. 
Kennedy, 8 S. D. 56, 65 N. W. 439 ; Schouweiler v. McCaull, 18 S. D. 70, 99 N. W. 95. 

Settled statement of case without proper specifications of errors will be disregarded 
by supreme court. State v. School Dist. No. 50, 18 N. D. 616, 120 N. W. 555 ; F. A. 
Patrick &: Co. v. Nurnberg, 21 N. D. 377, 131 N. W. 254. 

Exception cannot and need not be taken to finding of fact. State ex rel. Minehan v. 
Thompson, 24 N. D. 273, 139 N. W. 960. 

As to necessity of settled statement of case containing specifications of insufficiency 
of evidence. Dowagiac Mfg. Co. v. Hellekson, 13 N. D. 257. 100 N: W. 717; Gagnier 
v. Fargo, 12 N. D. 219, 96 N. W. 841 ; More v. Burger, 15 N. D. 345, 107 N. W. 200; 
Flora v. Mathnig, 19 N. D. 4, 121 N. W. 63. 

Particular in which evidence is insufficient should be specified. Pickert v. Rugg, 1 
N. D. 230, 46 N. W. 446 ; Holcomb v. Keliher, 3 S. D. 497, 54 N. W. 535 ; Narregang v.
Brown County, 14 S. D. 357, 85 N. W. 602; Henry v. Dean, 6 D. 78, 50 N. W. 487.

To entitle party to review of evidence there must be bill of exceptions or statement 
of case properly authenticated, a l though evidence is mainly documentary. Omaha 
Rubber Shoe Co. v. Lead. Terry Mercantile Co., 25 S. D. 124, 125 N. W. 637. 

Specification of particulars wherein evidence is insufficient is necessary on appeal 
from order denying motion for new trial. Updegraff v. Tucker, 24 N. D. 171, 139 
N. W. 366. 

§ 7657. Application to supreme court when judge refuses to settle. If the
judge in any case refuses to allow an exception in accordance with the facts, 
the party desiring the statement settled may apply by petition to the supreme 
court to prove the same. The application may be made in the manner and 
under S!lCh regulations as that court may prescribe and the statement when 
proven must be certified by a justice thereof as correct and filed with the 
clerk of the court in which the action was tried, and when so filed it has the 
11ame force and effect as if settled by the judge who tried the cause. [R. C. 
1905, § 7060 ; C. Civ. P. 1877, § 283 : R. C. 1 895, & M69. l

Settlement of bill by supreme court. Taylor v. Miller, 10 N. D. 361, 87 N. W. 597 ; 
Plano '.\Hg. Co. v. Person, 11 S. D. 539, 79 N. W. 833 ; Baird v. Gleckler, 3 S. D. 300, 
52 N. W. 1097. 

Party desiring bill of exceptions settled may apply to supreme court where trial 
judge refuses to act. Northwestern Port Huron Co. v. Zickrick, 22 S. D. 253, 1 1 7  
N. W .  685.

Supreme court will settle statement of case when trial judge refuses to do eo.
Tuttle v. Pollock, 19 N. D. 308, 123 N. W. 399. 

Supreme court will not settle bill of exceptions where trial judge, by order refusing 
to settle bill, �tates that appellant's attorneys neglected to have bill of exceptions 
settled within. time fixed by law. Minard v. Gardner, 24 S. D. 404, 123 N. W. 855. 

Remedy for erroneous action by trial juilge in striking matter from proposed bill 
of exceptions in criminal case by petition to supreme court under this section. State 
v. Rash, 27 S. D. 185,  130 N. W. 91, Ann. Cas. 1913D, 656.

All to similar provision in Cal. Code Civ. Proc., § 652, see Gallardo v. Atlantic &
Pac. T. Co., 49 Cal. 510; Hearst v. Dennison, 72 Cal. 227, 13 Pac. 628 ; Landers v. 
Landers, 82 Cal. 480, 23 Pac. 126 ; Frankel v. Deidesheimer, 83 Cal. 44, 23 Pac. 136 ; 
Hyde v. Boyle, 86 Cal. 352. 24 Pac. 1059 ; Vance v. Superior Court, 87 Cal. 390, 25 
Pac. 500 ; Hyde v� Boyle, 89 Cal. 590, 26 Pac. 1092; In :Matter of Gates, 90 · Cal. 257, 
27 Pac. 195; Cox v. Delmas, 92 Cal. 652, 28 Pac. 687 ; Tibbets v. Riverside B. Co., 97 
Cal. 258, 32 Pac. 174; Jennings v. Brown, 109 Cal. 290, 41 Pac. 1085 ; Hudson v. 
Hudson, 129 Cal. 141, 61 Pac. 773 ; Estate of Dolbeer, 147 Cal. 359, 81 Pac. 1098 ; 
Estate of Dolbeer, 147 Cal. 569, 82 Pac. 192. 

§ 7658. In case of vacancy. A judge may settle and sign a statement of the
case after as well as before be ceases to be such judge. If such judge before 
the statement of the ease is settled dies, is removed from office, becomes dis
qualified, is absent from the state or refuses to settle the same, or if no mode 
is providP.d by law for the settlement of the same, it shall be settled and certified 
in such manner as th e supreme court may by its order or rules direct. [R. C. 
lfl05, § 7061 : C. Civ .  P.  1 877 .  & 284 ; 1 887. ch . 21 . § 5 ; R. C. 1895, § 5470.] 

A ppoi ntment by �u pr<'me C"ourt of othC'r judge to settle exceptions. Sen.-aon v. Ina. 
Co., 3 S. D. 4 1 2 ,  53 X. W. SGO.  
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nm of exceptions cannot be settled by different judge without application to court 
for direction. Northwestern Port Huron Co. v. Zickrick, 22 8. D. 89, 115 N. W. 5:!5. 

Right of judge to settle bill of exceptions after expiration of term of office. 1'-orth 
western Port Huron Co. v. Zickrick, 22 S. D. 353, 117 N. W. 685. 

As to similar provision in Cal. Code Civ. Proc., I 653, see Cummings v. Conlan, 6(; 
Cal. 402, 5 Pac. 796, 1303 ;  Leach v. Aitken, 91 Cal. 484, 28 Pac. 777 ; Estate o f  
Depeaux, 118 Cal. 522, 50 Pac. 682. 

ARTICLE 9.- 0F NEW TRIALS. 

§ 7669. New trial deftned. A new trial is a re-examination of an issue of
fact in the same court, after a trial and decision by a jury or court or by 
referees. [R. C. 1905, § 7062 ; C. Civ. P. 1877. � 285 ; R. C. 1899, § 5471. ]  

As to what i■ meant by new trial in section giving state right to appeal in certa in  
cases. State v.  Finstad, 16 S.  D.  422, 93 N. W. 640. 

A■ to similar provision in Cal. Codt Civ. Proc., § 656, see Martin v. Matfield, 4! •  
Cal. 42 ; Benjamin v. Stewart, 61 Cal. 605; Boston T. Co. v. McKenzie, 67 Cal. 485. 
8 Pac. 22 ;  Estate of Doyle, ya Cal. 564, 15 Pac:. 125 ; 1:<'abretti v. Superior Court, 77 
Cal. 305, 19 Pac. 481; San Diego L. & T. Co. v. Neale, 78 Cal. 63, 3 L.R.A. 83, 20 Pac. 
372; Sharon v. Sharon, 79 Cal. 633, 22 Pac. 26, 131 ; Estate of Bauquier, 88 Cal. 30:? , 
26 Pac. 178, 532; Brison v. Brison, 90 Cal. 323, 27 Pac. 186; Gregory v. Gregory, 102 
Cal. 50, 36 Pac. 364; Bode v. Lee, 102 Cal. 583, 36 Pac .. 936 ; Foley v. Foley, 120 Ca�
33, 65 Am. St. Rep. 147, 52 Pac. 122 ; Doyle v . .Republic L. Ins. Co., 125 Cal. 15, 5 ,  
Pac. 667; Jones v. Chalfant, 128 Cal. 334, 60 Pac. 852 ; Morse v. Wilson, 138 Cal. 
588, 71 Pac. 801; Kaiser v. Daito, 140 Cal. 167, 73 Pac. 828 ; Swift v. Occidental 
M. & P. Co., 141 Cal. 161, 7-i Pac. 700.

§ 7660. Causes for new trial. 'l'he former verdict or other decision may be
vacated and a new trial granted on the application of the party aggrieved 
for any of the following causes materially affecting the substantial rights of 
such party : 

1. Irregularity in the proceedings of the court, jury or adverse party, or
any order of the court or abuse of discretion by which either party was pre
vented from having a fair trial. 

2. Misconduct of the jury ; and whenever any one or more of the jurors
have b�en induced to assent to any general or special verdict or to a finding 
on any question submitted to them by the court by a resort to the determina
tion of chance, such misconduct may be proved by the affidavit of any one of 
the jurors. 

3. Accident or surprise, which ordinary prudence could not have guarded
against. 

4. Newly discovered evidence material to the party making the application,
which he could not with reasonable diligence have discovered and produced 
at the trial . 

5. Excessive damages appearing to have been given under the influence of
passion or prejudice. 

6. Insufficiency of _the evidence to justify the verdict or other decision, or
that it is against law. 

7. Error in law occurring at the trial and excepted to by the party making
the application. [R. C. 1905, § 7063 ; C. Civ. P. 1877, � 286 ; R. C. 1899, § 5472. ] 

NP.w trial not granted if there ii legal evidence to 8118tain verdict. Wei111 T. Evans, 
13 S. D. 185, 82 N. W. 388. 

Sickness of witness known to defE'ndant during trial as ground for new trial. Joseph• 
eon v. Si1?fU880n, 13 N. D. 312, 100 N. W. 703. 

Disqualification of juror as ground for new trial. 18 4R.A. 473. 
Objecting to jurors who have served in same or similar case by motion for new trial. 

68 L.R.A. 885. 
Review by appellate court of ruling of trial court on motion to grant a new trial 

in action for bodily injuries on ground of inadequacy of damages awarded. 28 
L.R.A. ( N.S.) 130.

May a judgment a1?ainst two or more tort fP.nsors be set aside as to some and allowed 
lo stand as to the others. 27 L.R.A. ( N .S. ) 209 .  

Right to set aside verdict or grant a new trial because of demeanor of witneeee11. 41 
L.R.A. ( N.S.) 855. 

lnronsiRtent testimony in another suit as ground for reversal or new trial. 42 
LR.A. ( N.S. ) 692. 
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Rrfusnl to allow cross-examination on relevant matters covered by examimition inchief  as ground for new trial. 25  L.R.A. (N .S. ) 683. Power of court to disregard testimony because contrary to scientific principles. 7L.R .�. ( N.S. ) 357 ; 15 L.R.A. (N.S . )  701 ;  28 L.R.A. ( K.S. )  648. Misconduct of attorneys in argument as a ground for new trial. 9 Am. St. Rep. 599 ;100 Am. St. Rep. 689. 
Right . to reversal or new trial where jury disregard erroneous instructiona. 21L.R.A. ( N.S. ) 652. 
As to similar provision in Cal. Code Civ. Proc., § 657, see Preston v. Eureka A. S. Co., 54 Cnl. 198 ; Benjamin v. Stewart, 61  Cal. 605 ; Dewey v. Frank Bros, & Co., 62 Cal . 343 ; Whittenbrock v. Bellmer, 62 Cal. 558 ; Sawyer v. Sargent, 6:S Cal. 2 59, 3 Pae. 672 ; Heath v. Scott, 65 Cal. 548,  4 Pac. 557 ; Dominguez v. alascotti, 74 Cal. 269, 1 5  Pac. 773 ; :McGuire v. Drew, 83 Cal. 225, 23 Pac. 312 ; Brison v. Brison, 90 Cal. 323, 

27 Pac. 186 ; Harper v. Haldrcth , 99 Cal. 265, 33  Pae. 1 103 ; Blythe v. Ayres, 102 Cal 
254, 36 Pnc. 522 ; Woods v. Jensen, 130 Cal. 200, 62 Pac. 473 ; People v. Findlev, 132 
Cal .  301,  64 Pac. 472 ; Kepfler v.  Kepfler, 134 Cal. 205, G6 Pac. 208 ; Ingraham v. 
\\"eidlcr, 139 Cal. 588, 73 Pac. 415 ; Swett v. Gray, 141 Cal. 63, 74 Pac. 439 ; San Fran• 
cisco L. & C. Co. v. State, 141 Cal. 354,  74 Pac. 1047 ; Tormey v. Alim, 45 Cal. 119 .  

1 . Irregularity in proceedings includ<'S misconduet of attorney. Lindsay v.  Pettigrew,
3 S. D. 199, 52 N. W. 873 ; Morrie v. Hubbard, 14 S. D. 525, 86 N. W. 25. 

To exclude after trial, without notice, note sued upon and admitted in evidence, is 
irregular. Moddie v. Breiland, 9 S .  D. 506, 70 N. W. G37. 

Permitting jury to take improper paper& to jury room, irregular. Cranmer v. Kohn, 
1 1  8. D. 245, 76 N. W. 937. f 

2. Verdict obtained by chance will be set aside. Long v. Colline, 12 8. D. 621, 82
N. W. 95.  

Affidavits of jurora not admissible to impeach verdict. Murphy v. Murphy, 1 8. D. 
316, 47 N. W. 142, 9 L.R.A. 820 ; Gaines v. \Yhite, 2 S. D . .U, 50 N. W. 901 ; Ulrick v. 
Loan Co., 2 S. D. 285, 49 N. W. 1054 ; Ewing v. Lunn, 22 S. D. 95, 115  N. W. 527. 

Treating jurors as ground title for new trial or reversal. 19 L.R.A. (N.S. ) 733. 
Reversal or new trial for C'oercion of d iSR/?rl'eing j ury. 16 L.R.A. 643. 
--because of communication by judge with jury not in open court. 17 L.R.A. ( N.S.) 

609. 
Admissibil ity of affidavit of juror to ahow misconduct outside the jury room and not 

in hcarinl!' in verdict. 31 L.R.A. ( N.S . )  930. 
3. Amendment to compla int during trial did not give defendant right to continuance

on ground of surprise, in absence of showing actunl surprise and need of time to prepare 
lo meet it. Pollock v. Jordon, 22 N. D. 1 3:? ,  132 N. W. 1000, Ann Cas. 1914A, 126-t. 

When new trial may be granted on account of surprise. 78 Am. Dec. 518. 
4. Newly diacovered evidence must be such as party applying for new trial could nofl

\\' ith reasonable dil igence hove discovered.  Ochsc-nreiter v .  Elevator Co., 11 S .  D.  !tl , 75 
N'. W. 822 ; Goose R iver Dank v. Gilmore, 3 N. D. 188, 54 N. W. 1032 ; Gaines v. 
Wh ite.  1 S. D. 434, 47 N. W. 524. 

Di8tri<'t courts have power to entertain  motions for new trinls upon ground of newl7 
d iseovered eviden<'I'. StntP <'X rel. Rerndt v. Templeton. 21 N. D. 470, 130 N. W. 1009. · 

Granting ne,v trial  on newly d i �covered evidence within discretion of court. Longley 
v. Da ly, 1 S. D. 257, 46 N. W. 247.

Dedi1ion of trial court upon application for new trial for newly discovered evidcn<'l'.t
will not he reversed in absence of manifest abuse thereof. Alderson v. Larson, 28 S. D. 
36!! .  n:i N. W. 809. 

'Ihat newly discovered evidence i� cumulative ia no objection. Wilson v. Seaman, 15 
S . D. 103 ,  87 N. W. 577.

On nec<'�Rity of newly dis<'OV{'red ev i cl<'nrr being material to be ground for new trial.
Libby v. Barry, 15 N. D. 286. 1 07 N. W. 972. 

Sufficiency of newly discovered evidence to warrant new trial. Breeden v. Martens, 
21 R D. 357 ,  1 12  N. W. 960. 

Additional certified copy and photographic reproduction of original document is not 
eufficient newly discovered evidence for n{"w trial. Re McClellan, 20 S. D. 498, 107 
N. W. 681. 

Bil l  of review because of newly discovered evidence after afflrmance or reversal by 
appellate court. 4 L:R.A. ( X.8. ) 865 ; 30 L.R.A. ( N.S. ) 1030. 

Cumulative evid{'nce aa ground for new trial. 14 L.R.A. 609. 
5. New trial grnnt<-d where verdict is excc!al!ive and result of passion and prejudice. 

Murray v. Leonard. 1 1  S. D. 22. 75 N. W. 272.  
Unless court can clearly $ee thnt verdict in fa'rnr of Infant chlldrl'n for damagee caused 

by another's dl'ath is so excessive as to lndirnte that it was influenced by passion or 
pre.iudice, it will not be disturbed. Whaley v. Vidal. 27 S. D. 642, 132 N. W. 248. 

Verdict for $750 in aAsault case. it  appcarin� that defendant wns mnn of considerable 
mrans. should stand. noi;:ue v. r.un,lerson . 30 S. D. 1. 137 N. W. 595. 

Power of trial court to <'Ure nn <·X<'"""h·e verd ict hy requi ring or permlttini a 
reduction where true men�ure of ,! :1 rna,;:,·s not n scertn inable by mere computation. 39 
L.R.A. (N.S . )  1064. 
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New trial granted by appellate court on account of exc161sive damages. 26 L.R.A. 391. 
Inadequacy of damages as a grouutl for st-tting as i <l,· ll verdict. �; L.R . -\ .  3a .  
7 . Errors in law are such as occurred during progress of trial. McKenz ie v .  Water

Co., 6 N. D. 361, 71 N. W. 608. 
Particular errors complained of must be specified. Tootle v. Petrie, 8 S. D. 19, 65 

N. W. 43 ; Franz, Falk Brewing Co. v. Mielenz, 5 D. 13G, 37  N. \\' . 728. 
Erroneous instruction which was not excepted to cannot be relied on in motion for 

new trial. Traxinger v. Minneapolis, St. P. & S. Ste. M. H. Co., 23 S. D. 90, 120 N.  W. 
770. 

Questions of fact not considered under assignment aa to errors of law. Ness v. Jones, 
10 K. D. 587, 88 K. W. 706. 

Admission of irrelevant or immaterial evidence aa a ground for new trial. 66 Am. 
Dec. 717. 

[§ 7661. How application made. When the application is made for a cause
mentioned in the first. second, third and fourth subdivisions of the preceding 
section, it must be made upon affidavit ; for any other cause it may be made 
at the option of the moving party either upon a statement of the case or upon 
the minutes of the court. On such hearing reference may be had in all cases 
to the pleadings and orders of the court on file ; and whep the motion is made 
on the minutes, reference may also be had to any depositions, documentary 
evidence s:nd stenographic report of the testimony or other papers used upon 
the trial . ]  [R. C. 1905, § ,064 ; C. Civ. P. 1877, § 287 ; 1881, ch. 33, § 2 ;  R. C. 
1895, § 54 73. ] 

This i1 R. C., I 7064, exprea1ly repealed b1. Lawe 1913, ch. 131, I 17, but retained here 
in brackets on account of its reference to ' the preceding section " 7063, wh ieh has not 
been repealed, and on account of th41 citations in the note to the repealed section. 

Application on ground of improper language in addressing jury must be made on 
affidavits. Morris v. Hubbard, 14 S. D. 525, 86 N. W. 25. 

Setting aside verdict by court on its own motion must be done promptly. Clement v. 
Barnes, 6 S. D. 483, 61 N. W. 1126. 

Application must be made in accordance with statute. Parrott v. Hot Springs, 9 S. D. 
202, 68 N. W. 329 ; Williams v. Ry. Co., 11 S. D. 463, 78 N. W. 949. 

lfotion for new trial is not waived by failure to make it in connection with motion 
for judgment notwithstanding verdict. Nelson v. Grondahl, 12 N. D. 130, 96 N. W. 299. 

NeceSBitf of application for new trial for cause stated in Rev. Codes 1899, I 5472, 
1ubd. 1, being made upon aflida\'it. King v. Hanson . 13 N. D. 85, 99 N. W. 1085. 

As to similar provision in Cal . Code Civ. Proc., § 658, see Estate of Corwin, 6 1 Cal . 
160 ; Santa Cruz R. P. Co. v. Bowie, 104 Cal. 286, 37 Pae. 934 ; Gay v. Torrance, 145 
Cal. 144, 78 Pae. 640. 

§ 7662. Notice of intention to move for new trial unnecessary. It shall not
be necessary in any case for a person intending to make a motion for a new 
trial to serve a notice of intention to make such motion. [ 1913, ch. 131, § 5. ]  

As to " notice o f  intention," see section 7663 and the note thereto. 
For a provision affecting the construction of section 7662, see the section quoted in 

note to section , 7653.
[§ 7663. Notice. Contents. When heard. The party intending to move

for a new trial must 'Within twenty days after the verdict of the jury, if the 
action was tried by jury, or after notice of the decision of the court, if the 
action was tried without a jury, serve upon the adverse party a notice of his 
intention designating the statutory grounds upon which the motion will be 
made and whether the same will be made upon affidavits, or the minutes of 
the court, or a statement of the case : 

1. If th{' motion is to be made upon affidavits the moving party must within
•thirty days after serving the notice, or such further time as the court in which
the action is pending may allow, serve a copy of such affidavits upon the
adverse party, who shall have ten days to serve counter affidavits, a copy of
which must be served upon the moving party. Motions for new trial on the
ground of newly discovered evidence may be made at any time before the
close of the term next succeeding that at which the trial was had.

2. If the motion is to be made upon a statement of the case and no state.
ment has already been settled as hereinbefore provided the moving party
Rhall have the same time after service of the notice of intention to move for
a new trial to prepare nod obtain a settlement of a statement of the case as is
provided in section 7058. [See sections 7655, 7656 herein.]
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3. When the motion is to be made upon the minutes of the court and the
ground of the motion is the insufficiency of the evidence to justify the verdict 
or other decision, the notice of intention must specify the particulars in which 
the evidence is alleged to be insufficient ; and, if the ground of the motion is 
error in law occurring at the trial and excepted to by the moving party, the 
notfoe of intention must specify the particular errors upon which the party 
will rely. If the notice does not contain the specifications herein stated and 

. the motion is made on the minutes of the court, the motion must be denied. 
If an appeal is taken from the decision on such motion the party appealing 
shall have the same time after such decision in which to prepare and have 
settlr.d a statement of the case to be used on appeal as is provided in section 
7058. [See sections 7655, 7656 herein.] [R. C. 1905, § 7065 ; C. Civ. P. 1877, 
§ 288 ; 1887, ch. 21, § 6 ;  R. C. 1895, § 5474.] ]

Thia ia R. C., I 7065, expressly repealed by Lawe 1913, ch. 131, I 17, but retained 
here with ita note on account of the many authorities cited in the latter. 

Applicable to practice in justice court. Halorsen v. Myren, 23 S. D. 263, 121 N. W. 
782. 

As to notice of compliance with statute. Farrar v. Ya.nkton Land & Invest. Co., 23 
8. D. 525, 122 N. W. 585.

Adverse party agrees to statement of case as proposed by party moving for new trial
by failing to serve amendments. Juckett v. Fargo Mercantile Co., 18 S. D. 347, 100 
N. W. 742. 

Notice of intention to move for new trial prerequisite to motion. :MacGregor v. Piere<· . 
17 S. D. 51, 95 N. W. 281 ; Traxinger v. Minneapolis, St. P. & S. Ste. :M. R. Co., 23 S. D.  
00, 120 N. W. 770. 

Sulliciency of notice of intention to move for new trial and motion therefor. Wolf  
v. Sneve, 23 S. D. 260, 121  N. W. 781.

Not good practice to include notice of intention to move for new trial and motion
in one paper. Anderson v. Bank, 5 N. D. 80, 64 N. W. 1 14. 

Xotice of intention to move for new trial should state method intended to be pursued. 
Thompson v. Chica/!o, M. & St. P. R. Co., 26 S. D. 296, 128 N. W. 809. 

It must be assumed in absence of any statement of grounds designated in notice of 
intention, that denial of new trial was proper. Westphal v. Nelson, 25 S. D. 100, 125 
N. W. 640. 

Notice of Intention to move for new trial must designate statutory grounds therefor. 
State v. School Dist. No. 50, 18 N. D. 616, 120 N. W. 555 ; Modd ie v. Breiland, 9 S. D. 
1506, 70 N. W. 637 ; Nelson v. Jordeth, 15 S. D. 46, 87 N. W. 140 ;  Baumer v. French, 
8 ?\. D. 319, 79 N. W. 340 ; Anderson v. Medbery, 16 S. D. 329, 92 N. W. 1087. 

Where no motion to direct a verdict only way to preaent, upon motion for new trial, 
sufficiency of evidence, is through statement of caae. Barcus v. Prokop, 29 S. D. 39, 
135 N. W. 756. 

To entitle party to review of evidence there must be bill of exceptions or statement 
of case properly authenticated, although evidence is mainly documentary. Omaha Rubber 
Shoe Co. v. Lead-Terry Mercantile Co., 25 S. D. 124, 125 N. W. 637. 

Notice of intention must specify particulars in which evidence is insufficient and par• 
ticular errors of law. Wenke v. Hall, 17 S. D. 305, 96 N. W,.,,03. 

Statement must specify particulars in which evidence la insufficient. Holcomb v. 
Keliher, 3 S. D. 497, 154 N. W. 535. 

Mandatory as to specifications of insufficiency. Anderson v. Medbery, 16 S. D. 329, 
92 �- w. 1087. 

Bill of exceptions will be disregarded for failure to specify particular erron of law 
and in�ufficiency of evidence. McNish v. Wolven, 22 S. D. 621, 119 N. W, 999 ; Clark 
v. Mitchell, 17 S. D. 430, 97 N. W. 358.

Notice of intention to move for new trial on errors of law, with notice that motion
would he made on bill of exceptions, is sufficient. Gilman v. Carpenter, 22 S. D. 123, 
115 N. W. 659. 

Motion made upon bill of exceptions ; transcript of stenographer's minutes not bill of 
exceptions. Wood v. Nissen, 2 N. D. 26, 49 N. W. 103. 

As to settlement of bill of exceptions by another than trial judge. Northwestern Port 
Huron Co. v. Zickrick, 22 S. D. 89, 115 N. W. 525. 

B i ll of exceptions or statement of case properly before court on determination of 
motion for directed verdict cannot be considered in determining sufficiency of evidence 
to ju�tify verdict. Paxton & G. Co. v. Starkweather, 26 S. D. 9!), 128 N. W. 479. 

B i l l  or statement must be �<'ttlctl and filed before hearing of motion. Parrott v. Hot 
Sprin/!s, 9 S. D. 202, 68 N. W. :t2'l ; Plano �lfg. Co. v. Jones, 8 N. D. 315, 79 N. W. 338. 

�lust he service of notirP of de,• i s i on before twenty days begins to run. First !\'at. 
Bank v. }lcCarthy, 13 S. D. 3:.6, s :: �- W. 423. 
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New trial was properly refused where notice of motion therefor was ae"ed more than 
twentl days after notice to adverse party of decision. Louder v. Hunter, 27 S. D. 271 ,  
130 ).I. W.  774. 

Notice of intention to move for new trial served immediatel{. after court's judgmer.t
entered upon jury's special verdict a year thereafter, ·is effectua . Nerger v. Commercial 
Mut. F. Asso., 21 S. D. 537, 114 N. W. 689. 

Application may be mjlde for extension of time to move for new trial where new evi
dence is discovered after appeal taken. Fuller & J. M.fg. Co. v. Child, 22 S. D. 351, 
117 N. W. 523. 

On effect of failure of counsel to secure vacation of order extending time for making 
atatement of case because of insufficiency of affidavits upon which order waa granted. 
Folsom v. Norton, 19 N. D. 722, 125 N. W. 310. 

First and last days in computing time for motion for new trial. 411 L.R.A. HS. 
As to similar provision in Cal. Code Civ. Proc., § 659, see Thompson v. Patterson, 

64 Cal. 542 ; Eddelbuttel v. Durrell, 55 Cal. 277 ; Hodgdon v. Griffin, 56 Cal. 610 ; Clark 
v. Crane, 57 Cal. 629 ; Bauder v. Tyrrel, 59 Cal. 99 ; Newell v. Desmond, 63 Cal. 242 ;
.Adams v. Dohrmann, 63 Cal. 417 ; Biagi v. Howes, 66 Cal. 469, 6 Pac. 100 ; Hook v. 
Ball, 2 Cal. Unrep. 459, 6 Pae. 422 ; Williama v. Southern Pac. R. Co., 2 Cal Unrep.
613, 9 Pac. 152 ; Graham v. Stewart, 68 Cal. 3H, 9 Pac. 555 ; .Alameda .M. Co. v. 
Williama, 70 Cal. 534, 12 Pac. 530 ; Heinlein v. Heilbron, 71 Cal. 567, 12 Pac. 673 ; 
Pendergrass v. Cross, 73 Cal. 475, 15 Pac. 63 ; Mellor v. Crouch, 76 Cal. 594, 18 Pao. 
685 ; Gray v. Winder, 77 Cal. 525, 20 Pac. 47 ; Jamee v. Superior Court, 78 Cal. 107,
20 Pac. 241 ; Millard v. Supreme Council A. L. of H., 3 Cal. Unrep. 96, 21 Pac. 825 ; 
Spotts v. Hanley, 85 Cal. 155, 24 Pae. 738 ; Bohnert v. Bohnert, 95 Cal. 444, 30 Pac.
590 ; Gumpe_l v. Casta�etto, 117 Cal. 15, 31 Pac. 898 ; Packer v. Doray, 118 Cal. 315! 33
Pac. 118 ; Warner v. Tbompaon P. D. & C. WkB., 4 Cal. Unrep. 680, 37 Pac. 153 ; Ha1gU 
v. Tryon, 112  Cal. 4, 44 Pac. 318 ; Herriman v. Menzies, 115 Ce.l. 16, 35 L.R.A. 318,
56 Am. St. Rep. 82, 44 Pac. 660, 46 Pac. 730 ; United States v. Crooks, 116 Cal. 43, 47 
Pac. 870 ; Cal i fornia Imp. Co. v. Baroteau, 116 Cal. 136, 47 Pae. 1018 ; Smith v. Smith,
119 Cal. 183, 48 Pac. 730, 51 Pac. 183 ; De Molera v. Martin, 120 Cal. 544, 52 Pac. 825 ; 
1.·aylor v. Bell, 128 Cal. 306, 60 Pac. 853 ; Mallory v. See, 129 Cal. 356, 61 Pac. 1123 ;
Reclamation Dist. v. Thisby, 131 Cal. 572, 63 Pac. 918 ; In Matter of Fath, 132 Cal. 609, 
64 Pac. 995 ; Schneider v. Market St. R. Co., 134 Cal. 482, 66 Pac. 734 ; Gardner v. Stare,
135 Cal. 118 ,  67 Pac. 5 ; Swett v. Gray, 141 Cal. 63, 74 Pae. <l39. 

1. Trial court may permit counter affidavit on motion for new trial to be served after
time for such service has expired, if without prejudice to moving party. Daudel v. 
Wolf, 30 S. D. 409, 138 N. W. 8 14. 

3. Minutes of court ; no defined meaning. Distad v. Shanklin, 11 8. D. 1, 75 N. W.
�L 

Motion made upon minutes of court ; notice of intention must specify errora or ground!! 
relied upon. Regan v. McKibben, 11 S. D. _ 270, 76 N. W. 1143 ; Fletcher v. - Nelaon, 6 

. N. D. 94, 1\9 N. W. 53 ; Hall v. Harris. 1 S. D. 279, <t6 N. W. 1131, 36 Am. St. Rep. 730 ; 
Henry v. Maher, 6 N. D. 413, 71 N. W. 127 ; Hermon v. Silver, 15 S.- D. <t76, �O N. W. 
141 ; Bunker v. Taylor, 10 S. D. 526, 74 N. W. 450 ; Regan v. Whittaker, H S. D. 373, 
85 N. W. 863 ; Narregang v. Brown County, 14  S. D. 357, 85 N. W. 602. 

§ 7664. Time for motion for new trial ; hearing thereof. A motion . for a
new trial upon the ground of newly discove.red evidence may be made at any 
time within six months from the rendition of the verdict or decision. All appli
cations for a new trial, made upon the minutes of the court, must be beard 
upon eight days ' notice, within sixty days after the return of the verdict or 
decision of the court or such further time as the court, for good cause shown, 
shall allow ; and on such hearing reference may be had to the pleadings, orders 
of the court, documentary evidence, stenographic report of the testimony and 
any and all other matters that might be incorporated in a statement of the 
case. 

Application for a new trial based upon a statement of case or affidavits, 
or both, except applications upon the ground of newly discovered evidence, 
must be heard within sixty days after the rendition of the verdict or notice 
of the decision of the court to be reviewed, or such further time as the court 
shall allow. 

In case a motion for a new trial is made upon the minutes of the court, 
either party desiring to review the decision of the court upon such motion may 
proceed in the same manner and within the same time to have settled a state
ment of case as hereinbefore provided for the settlement of such statement 
after verdict or d(>cision. r l91 3, ch . 131 ,  § 6.l 

Some of the provisions in this secti on appear in R. C. 1905, I 7067, which was 
expressly repea led by Laws l !l l 3 ,  ch . 1 :n .  § 17. 
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§ §  7664-7666 CODE CIVIL PROCEDURE. Trial and Judgment 

As bearing on the construction of section 7664, see section quoted in the not� to 
section 7653. 

§ 7665. Verdict vacated by court. The verdict of a jury may also be vacated
and a new trial granted by the court in which the action is pending on its 
own motion without the application of either of the parties, when there has 
been such plain disregard by the jury of the instructions of the court or the 
evidence in the case as to satisfy the court that the verdict was rendered under 
a misapprehension of such instructions or under the influence of passion or 
prejudice. [R. C. 1905, § 7066 ; C. Civ. P. 1877, § 289 ; R. C. 1899, § 5475.] 

If verdict is vacated by court, it must be done promptly. Gould v. Elevator Co., 2 
N. n. 216, 50 N. W. 969. 

Disregard of instructions by jury. Fluegel v. Henschel, 6 N. D. 205, 69 N. W. 195 ; 
Distad v. Shanklin, 11 S. D. 1, 75 N. W. 205. 

Court cannot vacate verdict after lapse of nine months. Traxinger v. :Minneapolis, 
St. P. & S. Ste. M. R. Co., 23 S. D. 90, 120 N. W. 770. 

Right of court to grant new trial on its own motion, or on grounds other than those 
urged by the moving party. 40 L.R.A. ( N.S.) 291. 

As to similar provision in Cal. Code Civ. Proc., I 662, eee Estate of Cahill, 74 Cal. 52. 
15 Pac. 364; Montgomery v. Sayre, 91 Cal. 206, 27 Pac. 648; Townley v. Adams, 118 
Cal . 382, 50 Pac. 550; Mi?.ener v. Bradbury, 128 Cal. 340, 60 Pac. 928 ; Eades v. Trow
bridge, 143 Cal. 25, 76 Pac. 714. 

§ 7666. Extension of time. The court or judge may, upon good cause shown,
in furtherance of justice, extend the time within which any of the acts men
tioned in sections 1, 2, 3, 4, 5 and 6 of this act [sections 7653, 7655, 7654, 7656, 
7662 and 7664 herein 1 ,  may be done or may, after the time limited therefor 
has expired, fix another time within which any of such acts may be done. 
( 1913, ch. 131, § 7 ; R. C. 1905, § 7068 ; 1887, ch. 21 ,  § 8 ; R. C. 1895, § 5477.]

lfor a provision affecting the construction of section 7666 see the section quoted in 
note to section 7653. 

Statute is remedial and must be liberally construed in favor of purposes obviously 
intendt•d to be served. Smith v. Hoff, 20 .N. D. 419, 127 N. W. 10-17. 

Extcm,ion of time for R1,ttlemcnt oi bill. Moe v. Ry. Co., 2 N. D. 282, 50 N. W. 715 .  
Extension of  time within sound discretion of  court. Johnson v.  Ry. Co., 1 N. D.  35-t, 48 

N. W. 227 ; Gardner \'. Gardner, 9 );. D. 192, 82 �- W. 872. 
Notice of motion may be amended. Bunker v. Taylor, 10 S. D. 526, 74 N. W. 450. 
Discretion to extend time is reviewablc. McDonald v. Beatty, 9 N. D. 293, 85 N. W. 

224. 
Extension of time for settling bill of exceptions granted only by consent or for good 

cause shown. McGillicuddy v. Morris, 7 S. D. 592. 65 N. W. 14. 
Application to amend bill of exceptions within one year not too late. Hedlum v. Min. 

Co., H S. D. 369, 85 N. 'W. 861. 
Allowing amendment of notice of intention in effect extension of time within which to 

move for new trial. McKittrick v. Pardee, 8 S. D. 39, 05 N. W. 23. 
Extension of time will be presumed, unless contrary is shown. Gade v. Collins, 8 S. D. 

322, 60 N. W. 466. 
Amendment of record in supreme court. Foley-Wadsworth Imp. Co. v. Porteous, 7 

S. D. 3-1, 03 N. W. 155.
ExtC'nsion of time for filing exceptions to charge. Lindblom v. Sonstelie, 10 N. D. 140,

86 K. W. 357. 
A" to court's discretionary power in granting or refusing extension of time for settling 

1tatc-ment of case. Peterson v. Hansen, 15 N. D. 198, 107 N. W. 528. 
l'n rtit>s are not entitled to extension of time for settlement of bill of exceptions in 

abs .. nce of accident, inadvertence, mistake or excusable neglect. McPherson v. Julius, 17 
S. D. 98 , 95 N. W. 428. 

As to exclusive power of trial court to extend time to prepare and sene statement of
casc. Aultman-Taylor :Machinery Co. v. Clausen, 18 N. D. 483, 121 N. W. 64. 

Court's ruling will not be d isturbed in absence of abuse of discretion. Bishop & B. Co. 
v. Scl1l<'uning, 19 S. D. 367, 103 N. W. 387.

As to fixing new time for settling bill of exceptions. Tilton v. Flormann, 22 S. D.
324. 1 1 7  N .  W. 377.

Trinl courts have wide discretion in granting or refusing extensions of time during
wh ich statement of cnsc may be presPnted for settlement. Tuttle v. Pollock, 19 N. D. 
308 . 1 :? 3  );, \\'. 3()9.

!-' t n tN1wnt in or, l<-r t>xt.-,mlin� t im<' for scttl<'ment of case that good cauae was shown
wi l l  not sat i s fy statnte whnc nf1idav i t s  upon which order was granted do not ahow such 
cause. Folsom ,· • .l\orton, 1\1 );, J>. 7:!:! , J :! .'.,  ".'\ .  W. 310. 
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111 Civil Actions. CODE CIYIL l'HOCEDUHE. §§ � 661- 7680

ARTICLE 10.- MANNER OF GIVING, ENTERING AND 8.ATIBFYING JUDGJ\fENTS. 

§§ 7667-7677. Judgment entered by clerk on order. Judgment upon an
issue of law or fact or upon confession or upon failure to answer may be 
entered by the clerk upon the order of the court or the judge thereof, and on 
failure of the prevailing party to cause judgment to be entered within thirty 
clays after the trial, the other party may, on ten days ' notice, cause the same to 
be entered without prejudice to any of his rights to attack the same, and it 
shall be the duty of the clerk of court immediately upon the entering of such 
judgment to cause the same to be duly docketed as provided by law. (1913, 
ch. 131 , § 12 ; R. C. 1905, § 7070 ; C. Civ. P. 1877, § 291 ; R. C. 1899, § 5479.] 

For a provision affecting the construction of sections 7667-7677 see the section quoted 
in note to section 7653. 

An order overruling demurrer with leave to amend is not a final judgment. Bode v. 
Investment Co., 1 N. D. 121, 45 N. W. 197. 

Order dismissing action for jurisdictional reasons is not a judgment, and is not appeal
able, although it will authorize the clerk to enter judgment. In re Weber, 4 N. D. 119, 
511 N. W. 523, 

No time fixed for entry. Williams v. Wait, 2 S. D. 210, 411 N. W. 209, 39 Am. St. Rep. 
'768. 

Application for judgment may be ex parte. Gould v. Elevator Co., 3 N. D. 116, 54 N. W. 
316. 

Judgment can be entered only upon order of court. Dibble v. Hanson, 17 N. D. 21, 114 
N. W. 371, 16 .A. & E. Ann. Cu. 1210. 

As to judgment docket and executions being inadmissible as evidence in absence of 
proof of entry in record. Amundson v. Wilson, 11 ·N. D. 193, 91 N. W. 37. 

As to similar provision in Cal. Code Civ. Proc., § 664, see Waters v. Dumas, 75 Cal . 
563, 17 Pae. 685 ; Bundy v. Maginess, 76 Cal. 532, 18 Pae. 668 ; First Nat. Bank of Oak• 
land v. Wolff, 79 Cal. 60, 21 Pae. 551 ,  748 ; :Marshall v. Taylor, 117 Cal. 422, 32 Pac. 515 ; 
Churchill v. Louie, 135 Cal. 608, 07 Pae. 1052 ; Gray v. Palmer, 28 Cal. 410. 

§ 7678. Notice of entry of judgment served. Within ten days after entry
of judgment in an action in which an appearance has been made, notice of 
such entry together with a general description of the nature and amount of 
relief and damages thereby granted, shall be served by the prevailing upon 
the adverse party. [R. C. 1905. § 7071 ; R. C. 1895, § 5480. ] 

§ 7679. Against whom. Counterclaim. Judgment may be given for or
against one or more of several plaintiffs, and for - or against one or more of 
8everal defendants ; and the court may determine the ultimate rights of the 
parties on each side as between themselves . 
. 2 . .  If a counterclaim established at a trial exceeds the plaintiff 's demand so 
established, judgment for the defendant must be given for the excess ; and the 
court may grant to the defendant any affirmative relief to which he may be 
entitled. 
. .3. In an action against several defendants the court may in its discretion 
render judgment against one or more of them, leaving the action to proceN� 
against the others, whenever a several judgment may be proper. 

4. The court may also dismiss the complaint with costs in favor of one or
more defendants in case of unreasonable neglect on the part of the plai11tiff 
to serve the summons on other defendants, or to proceed in the cause against 
the defendant or defendants served. In an action brought by or against a 
married woman judgment may be given against her as well for costs as for 
damages or both for such costs and for such damages in the same manner a11 
against other persons, to be levied and co11ected of her separate estate and 
not otherwise. [R. C. 1905, § 7072 : C. Civ. P. 1 877, § 292 ; R. C. 1 899 . § 5481 . ]  

Judirment entered aj!'ainst joint ohligors served with summon11. North Star B .  & S .  Co. 
v. Stehhins, 3 S. D. 540, 54 N. W. 593 ; Braithwaite v. Power. 1 N. D. 455. 48 N. tr. 354 :
Blal'k Hills Nat. Bnnk v. Kellon. 4 S. D. 312, 56 N. W. 1071 ; Merchants' Nat. Dank , .. 
Stebbins, 1 5  S. D. 280, 89 N. W. 674. 

Court mn:v J?h-1' judgment 11.�11.inst one of sPveral defendants in conversion. Hahn v. 
Sleepy Eye Mill Co . .  21  S. D. 324. 112 N. W. 843. 

As  to l!imilar provision in Cal. Code Civ. Proc., § 66fi. see Ayes v. Bensley, 32 Cal. 620. 
§ 7680. Relief limited by complaint. The relief granted to the plaintiff, if

there is no answer, cannot exceed that which he shall have demanded in his 
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complaint ; but in any other case the court may grant him relief consistent with 
the case made by the complaint and embraced within the issue. [R. C. 1905, 
§ 7073 ; �- Civ. P. 1�7?, § 293 ; R. C. 1899, § 5482.]

Relief granted limited to prayer of  the complaint. Parszk v.  Mach., 10 S.  D. 5:;5 ,  H 
N. W. 1021. 

Sufficiency of complaint does not depend upon its demand for relief when evidence 
thereunder objected to. Woodford v. Kelley, 18 S. D. 615, 101 :r-.. W. 1069 . 

. �ouble damages may be awarded by court, in action against rnilroad company for
k1llmg stock, even though not demanded in complaint. Bekker v. White River Valley R. 
Co., 28 S. D. 84, 132 K. W. 797. 

Effect of default jud�ment beyond scope of relief asked. 11  L.R.A. ( X.S. ) 803. 
Aa to simi lar provision in Cal. Code Civ. Proc., § 580, see Brooka v. Carpentier, 53 

Cal. 287 ; 8avings & L. 8oc. v. Horton, 63 Cal. 105 ; O'Donnell v .  Kramer, 65 Cal. 3:;:i, 4 
Pac. 204 ; Oliver v. Blair, 2 Cal. Unrep. 564, 8 Pac. 612 ; Schlcssingcr v. )fallard, 70 Cul. 

326, 11  Pac. 728 ; Sullivan v. ,Royer, 72 Cal. 248, 1 Am. St. Rep. 51, 13 Pac. 655 ; Mudge 
v, Steinhart, 78 Cat 34, 12 Am. :::;t, Rep. 17, 20 Pac. 147 ; Zellervach v, Allenberg, 99 Cal . 
57, 33 Pac. 786 ; 'lrcat v. Dorman, 100 Cal. 623, 35 Pac. 86 ; Dennison v. Chapman, 105 
Cal. 447, 39 Pac. 61 ; Peledori v. Newman, 116 Cal. 375, 48 Pae. 325 ; Brooks v. Foring
ton, 117 Cal, 2ur, 48 Pac. 1073 ; Foley v. Foley, 120 Cal . 33, 65 Am. St. Rep. 147, 52 Pac. 
122 ; Benton v. Henton, 122 Cal. J95, 55 Pac. 152 ; Stas.eke v. Bell, 125 Cal. 309, 57 Pac. 
1012 ; Ellis v. Rademacher, 125 Cal. 556, 58 Pac. 178 ; Mock v. Santa Rosa, 126 Cal. 330, 
58 Pac. 826 ; Security L. & T. Co. v. Boaton & S. R. F. Co., 126 Cal. 418,  58 Pac. 941, 
59 Pac. 296 ; More v. Finger, 128 Cal. 313, 60 Pac. 933 ; Stewart v. Hollingsworth, 129 
Cal. 177, 61 Pac. 936 ; Kent v. San Francisco Sav. Union, 130 Cal. 401, 62 Pac. 620 ; 
Tulare Sav. Bank v. Talbot, 131 Cal. 45, 63 Pac. 172 ; Angus v. Craven, 132 Cal. 691; 6-i 
Pac. 1091 ; Balfour-Guthrie I. Co. v. Sawday, 133 Cal. 228, 65 Pac. 400 ; More v. More, 
133 Cal. 489, 65 Pae. 1044, 66 Pac. 76 ; Hoffman v. Kirbv, 136 Cal. 26, 68 Pac. 321 ; 
County of Yuba v. Cape Hayes }l Co., 141 Cal. 360, 74 Pae. 1049 ; Bell v. Solomons, 
142 Cal. 59, 75 Pac. 649 ; Garretson I. Co. v. Arndt, 144 Cal. 64, 77 Pac. 770 ; McJ:<'arland 
v. }Iartin, 144 Cal. 771, 78 Pac. 239 ; Iient v. Williama, 146 Cal. 3, 79 Pac. 527 ; Reiner v.
Schroeder, 146 Cal. 411 ,  80 Pae. 517 ; Raun v. Reynolds, 11 Cal. 14 ; Gage v. Rogers, 20
Cal. 91 ; Lane v. Gluckauf, 28 Cal. 288, 87 Am. Dee. 121 ; Parrott v. Den, 34 Cal 79 ;
Murdock v. De Vries, 37 Cal. 527 ; Chase v. Christianson, "1 Cal. 253.

§ 7681. Death before judgment. If a party dies after a verdict or decision
upon any issue of fact and before judgment, the court may nevertheless render 
judgment thereon. Such judgment is not a lien on the real property of the 
deceased party, but is payable in the course of administration on his estate. 
[R. C. 1905, § 7074 ; C. Civ. P. 1877, § 294 ; R. C. 1899, § 5483. ] 

Effect of judgment entered again.et a dead pereon. 49 L.R.A. 153 ; 52 Am. Dec. 107. 
--of judgment rendered on appeal after death of party without revivor. "1 

L.R.A. ( N.S. ) 1053.
Lien of judgment after the death of the defendant. 89 Am. Dee. 242.

§ 7682. To recover personalty. In an action to recover the possession of
personal property the judgment for the plaintiff may be for the possession, 
or for the recovery of possession, or the value thereof in case a delivery can
not be had and for damages for the taking and detention thereof. If the 
property has been delivered to the plaintiff and the defendant claims a return 
thereof, judgment for the defendant may be for a return of the property, 
or the value thereof in case a return cannot be had and damages for the taking 
and detention thereof. [R. C. 1905, § 7075 ; C. Civ. P. 1877, § 295 ; R. C. 1895, 
§ 5484. ]

Judgment for actual value of property when delivery cannot be  had. Nat. Bank of 
Commerce v. Feeney, 9 S. D. 550, 70 N. W. 874, 46 L.R .A. 732 ; Willis v. DeWitt, 3 S. D. 
281, 52 N. W. 1090 ; Northrup v. Cross, 2 N. D. 433, 51 N. W. 718 ; Nichola, Shepard Co. 
v. Paulson, 10 N. D. 440, 87 N. W. 977.

Verdict for personal property in aggregate sum is sufficient in absence of instructions
for specific values. First Nat. Bank v. Calkins, 16 S. D. 44 5, 93 N. W. 646. 

Judgment in action of claim and delivery, in favor of defendant, should be in altema• 
tive, where it is shown plaintiff purchased greater part of goods at auction sale by him 
before trial. Smith v. Willoughby, 24 N. D. 1, 138 N. W. 7. 

Obligation of suretiea for payment " of such sum as may, for any cause, be recoYered 
against defendant " is not absolute, but conditional merely. Larson v. Hanson, 21 N. D. 
-ill, 131 K W. 229. 

As to similar provision in Cal. Codt> Civ. Proc . . I 667, see Kelly v. McKibben, 54 Cal. 
192 ; Pico v. Pico, 56 Cal. 453 ; De Thomas v. Witherby, 61 Cal. 92, -i4 Am. Rep. 542 ; 
Stewart v. Taylor .  68 Cal .  "• 8 Pnc. 50(; : \Yashburn v. Huntington, 78 Cal. 573, 2 1  Pac. 
305 ; Kn�chonc v. Kne,•l,01w, S:J Cal .  645 ,  23 Pac. 1031 ; Ryan v, Fitzgerald, 87 Cal. 345 ,  
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25 Pac. 546 ; Wheatland M. Co. v. Pirrie, 89 Cal. 459, 26 Pac. 964 ; ClaudiWI v . .Aguirre, 
89 Cal. 501, 26 Pac. 1077 ; Caruthers v. Hensley, 90 Cal. 559, 27 Pac. 4 1 1 ; Etchepare v. 
Aguirre, 91 Cal. 288, 25 Am. St. Rep. 180, 27 Pac. 668 ; Black v. Hilliker, 130 Cal. 190, 
62 Pac. 481 ; Nickerson v. Chatterton, 7 Cal. 568 ; Clary v. Rolland, 24 Cal. 147 ; Hialer 
T. Carr, 34 Cal. 641 ;  Perine C. & Pav. Co • ..,, Quackenbush, 104 Cal. 684, 34 Pac. 533 ;
:Magraw ..,, McGlynn, 26 Cal. 421.

§ 7683. Putting in possession. Every judgment that contains a direction
for the sale of any specific real property may also direct the delivery of the 
possession of such property to the purchaser ; and the officer receiving the 
execution or order of sale may enforce such judgment by putting the pur
ehaser in possession of the premises in like manner and with like authority 
as if special execution had been directed to him for that purpose. [R. C. 1905, 
§ 7076 ; C. Civ. P. 1877, § 296 ; R. C. 1899, § 5485.]

§ 7684. Tra.nafer of title or discharge of incumbrance by court. In all
actions arising under chapter 31 of this code and in actions commenced for 
the satisfaction of record of mortgages .or other liens upon real property or 
for the specific performance of contracts relating to real property the court 
may by its judgment without any act on the part of the defendant transfer 
the title to real property and remove or discharge a cloud or incumbrance 
thereon, and a certified copy of such judgment may be recorded in the office of 
the register of deeds of the county in which the property affected is situated. 
[R. C. 1905, § 7077 ; 1889, ch. 111, § 1 ;  R. C. 1895, § 5486. ] 

§ 7685. Judgment book. The clerk shall keep among the records of the
court a book for the entry of the judgments to be called the ' '  judgment book. ' '  
[R. C .  1905, § 7078 ; C .  Civ. P. 1877, § 297 ; R. C .  1899, § 5487.] 

Entry in judgment book after taking appeal. Greenly v. Hopkins, 7 S. D. 561, 64 N. W. 
1128. 

As to judgment docket and executions being inadmissible as evidence in absence of 
proof of entry in record. Amundson v. Wilson, 1 1  N. D. 193, 91 N. W. 37. 

As to similar provision in Cal. Code Civ. Proc., I 668, see Page v. Superior Court, 76 
Cal. 372, 18 Pac. 385 ; Wolters v. Rossi, 126 Cal. 644, 59 Pac. 143. 

§ 7686. How judgment entered. The judgment shall be entered in the judg
ment book and shall specify clearly the relief granted or other determination 
of the action. [R. C. 1905, § 7079 ; C. Civ. P. 1877, § 298 ; R. C. 1899. § 5488. ] 

Default judgment la not Invalidated by fact that proof of service of summons and 
failure to answer was not filed when judgment was signed. Burton v. Cooley, 22 S. D. 
615, 118 N. W. 1028. 

Order is not eff'ective and appealable until signed, attested and filed. Stephens v. 
Faus, 20 S. D. 367, 106 N. W. 56. 

A judgment entered, according to the local practice, U!)On loose sheets which were 
kept in a box In the form of a book labeled " Judgment Book " until there was sufficient 
to make a bound volume, was properly entered within the meaning of the statute. Lynch 
T. Burt, 132 Fed. 417. 

Docketing judgment. 87 Am. St. Rep. 665. 
What entry or record necessary to complete judgment. U L.R.A. 393 ; 28 L.R.A. 621. 
When entry may be made on judgment confeeaed on warrant of attorney. 13 L.R.A. 

'198. 
Entry of judgment on holidaya. 19 L.R.A. 318. 
Entry of judgment by confession by personal representative. 13 LR.A. 798. 
In  whoae favor judgment confessed on warrant of attorney to be entered. 13 L.R.A. 

798. 
Against whom judgment confessed on warrant of attorney to be entered. 13 L.R.A. 

'198. 
Certainty and accuracy necessary in respect to Christian names or initials in record 

or index relied on aa imparting constructive notice. 7 L.R.A. ( N.S. ) 415 ; 25 L.R.A. (N.S. ) 
121 1. 

§ 7687. Judgments, execution of. Entry of judgments upon the decision
of the court or the verdict of a jury in civil actions in the district court shall 
not be stayed ; but the court may stay execution of such judgment for such 
reasonable time as may be necessary to move for a new trial in the action or 
to perfect an appeal from the judgment entered therein. [R. C. 1905, § 7080 ; 
1901 . ch. 111 . ]  

§ 7688. Judgment roll. Contents. Unless the party or bis attorney shall
furnish a jud gment roll, the clerk immediately after entering the judgment 
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shall atta,.h together and file the following papers, which shall constitute: the 
judgment roll : 

1 .  In case the complaint is not answered by any defendant the summons 
and complaint or copies thereof, the affidavit for service of summons by publi
cation, if any, proof of service and that no answer has been received, the rcpo�·t, 
if any, and a copy of the judgment. 

2. In �ll other cases the summons, pleadings or copies thereof, the vcrdict1
decision or report, the offer of the defendant, a copy of the judgment, tho  
statement of the  case, if auy. and all orders and papers in any way involving 
the merits and necessarily affecting the judgment. [R. C. 1905, § 7081 ; C. Civ: 
P. 1877 ,  § 2!19 ; R. C . 1 895,  § 5489 . ] . .

\\'ns not repealed by chapter 15  of Laws of 19 11  relating to eettlcmmt of bil ls · of' 
exc, ·pt ions. and judgment roll must .still be made up and filed. State ex rel. Hinrichs v. 
Olson, . 30  S. D. 4i2, 139 K \\'. 112. 

Where no juckmcnt rol l had been fi led action was pending so as to authorize granti,ng 
of new tria l ,  a lthough two years had 'elapsed since filing and entering of judgment. 
Northwestt-rn Port Huron Co. v. Zickrick, 25 S. D. 475, 1 27  N. W. 646. 

lkcord of judgment whl'n entered is original jud;m1e11t. Locke v. Hubbard, 9 S. D: 
3G -l ,  69  N. W. 588 ; Re Weber, 4 N. D. 110, 59 N. W. 523 ; Gould v. Elevator Co., 3 N. D •. 
9G ,  .;4 X. \\'. 316 ; Cameron v. Ry. Co. ,  8 N. D. 12ii ,  77 �- \\'. 1016 ; llcTavisb v. Ry. Co., 
8 X.  D. 333, 79 N. W. H3 ; Rolette County v. Pierce County, 8 N. D. 613, 80 N. W. 804., 

No particu lar time required for entry of judgment. Williams v. Wait, 2 S. D. 210, 49.' 
N. W. 209, 39 Am. St. Rep. 768. : 

Judgment roll to be fi led before appeal is taken. Greenly v. Hopkins, 7 S. D. 561, 64 
X. W. 1 128 ; Dyca Electric Light Co. v. Easton, 14 S. D. 520, 86 N. W. 23 ; 1\-11\rtin v.,
Smith. 1 1  S. D. 437, 78 N. W. 1001. 

As to simi lar provision in Cal. Code Civ. Proc., § 670, see Emeric v. Alvarado, 64 Cat 
529, 2 Pac. 418 ; Heinbart \'. Lugo, 86 Cal. 395. 21 Am. St. Rep. 52, 24 Pac. 1089 ; Sichler 
, •. Look, !J:l Cal. 600, 29 Pae. 220 ; O'Shea. v. Wilk inson, 95 Cal. 454, 30 Pac. !\88 ; Colton 
L. & W. Co. v. Swartz, 99 Cal. 278, 33 Pac. 878 ; Menzies v. Watson, 105 Cal. 109, 38 Pac.
641 ; Estate of Pichoir, 139 Cal. 694, 70 Pac. 214, 73 Pac. 604 ; Hidden v. Jordan, 28  
Cal. 301 .  

As to  similar provision In  Wis. Rev. Stat. 1 898, § 2898, see Dundon v .  Starin, 1 9  '\\'.ii. 
261 ;  Sherburne v. Rodman, 51 Wis. 478, 8 N. W. 414. 

1. Proof of service of summons a part of judgment roll. Brettell T. Deffebach, 6 8. D. 
21 ,  60 :S. W. 173. 

2. Findings constitute part of judgment roll. Colonial Mort. Co. v. Bradley, 4 S. D.·
158 ,  55 N .  W. 1 108. 

Order striking out answer in proceedi ngs to divide county involved merits and neccB• 
11r i ly affected judgment. State ex reL Minehan v. Meyers, 19 N. D. 804, 124 N. W. 701. 

Ordt,r denying motion to quash mandamus, not a pa.·t of j udgment roll. :Mooney v. 
Donovan, 9 N. D. 93, 81 N. W. 50. 

Order refusing to dismiss an appeal from justice of the peace, part of judgment . roll. 
Brown v. Brown, 12 S. D. 380, 81 N. W. 627. 

Order consolidating two cases, a part of judgment roll. Spencer v. Forcht, 14 S. D. 
145 ,  84 N. W. 765. 

Letter from trial jud�. stating. rl'asons for his action, not part of judgment roll. 
Morrow v. Letcher, 10 S. D. 33, 71 N. W. 139. 

§ 7689. Instructions to jury pa.rt of judgment roll. All instructions of . the
court to the jury, when filed in the office of the clerk of said court, shall be 
deemed a part of the judgment roll .  f 1 913, ch.  1 31 ,  § 10. ]  

Fot a provision affecting the ' construction of  this section, see the section quore.d, in 
note to SC'ction 7653. 

§ 7690. Other papers included in judgment roll. In addition to the ma\ters
already provided by law to be included in a j udgment roll . there shall be 
included in and the clerk of c.ourt shall attach thereto the following papers, 
to wit : 

The appl ication and notice of motion for a new trial, the specifications of 
errors of law and of insufficiency of the evidence, the order of the court grant- ' 
ing or denyin g  a new trial, together with the memorandum of his reasons and ' 
the notice of appeal and undertaking thereon. [1!)1 3, ch. 131 ,  § 13. l

For a provision affecting the construction of section 7690, see the section quoted in nou, · 
to st>C'tion 7653.  

§ 7691. Judgments, lien of. Docketing in other counties. Secured on
Appeal. Effect. On filin g a judgment roll upon a judgment directing i n :  
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in Civil Actions. CODE CIVIL PROCEDURE. § 7691

whole or in part the payment of money, it may be docketed with the clerk 
of the court, in which it was rendered, in a book to be known as the judgment 
docket, and in any other county upon filing with the clerk of the district court 
for said county a transcript of the original docket, and it shall be a lien on 
all the real property except the homestead in the county where the same is so 
docketed of every person against whom any such judgmnt shall be rendered, 
which he may have at the time of the docketing thereof in the county in which 
such real property is situated or which he shall acquire at any time there
after, for ten years from the time of docketing the same in the county where 
it was•rendered, and no judgment heretofore rendered shall hereafter become 
a lien on real property as herein provided, unless it is docketed in the county 
where the land is situated ; provided, however, that when the land is situated 
in an unorganized county said judgment may be filed in the county to which 
such unorganized county is attached for judicial purposes, and it shall there
upon become a lien upon the land of the judgment debtor in such unorganized 
county ; but when said unorganized county becomes organized the said lien 
must be filed in the office of the clerk of the district court of such county within 
ninety days after the organization of such county or it shall cease to be a 
lien upon such real estate. But whenever an appeal from any judgment shall 
be pending and the undertaking requisite to stay execution on such judg
ment shall have been given and the appeal perfected as provided in this code, 
the court in which such judgment was recovered may, on special motion after 
notice 11b the person owning the judgment, direct the clerk to make an entry 
on the judgment docket that the judgment is secured on appeal, and there
upon it shall cease during the pendency of the appeal to be a lien on the real 
property of the judgment debtor as against purchasers and mortgagees in 
good faith and · for value. [R. C. 1905, § 7082 ; C. Civ. P. 1877, § 300 ; 1883, 
ch. 82. § l ; R. C. 1899, § 5490. J 

Judgment for costs entered in blank is sufficient to make them lien upon property. 
:Mathewson v. Fredrich, 19 S. D. 423, 103 N. W. 656. 

Execution issued to sheriff of any county where judgment docketed. Minkler T. Sheep 
Co., 4 N. D. 507, 62 N. W. 594, 33 Lffi.A. 546. 

Execution must issue from county where judgment originally taken. Bostwick v. 
Benedict, 4 S. D. 414, 57 N. W. 78. 

Docketing creates lien on real estate. Williams v. Rice, 6 S.  D. 9, 60 N. W. 153. 
Judgment not lien unless entered in judgment book. Locke v. Hubbard, 9 S. D. SH, 

69 N. W. 588. 
Homestead in hands of grantee is exempt from lien. Morgan T. Beuthein, 10 S. D. 650, 

75 K. W. 204, 65 Am. St. Rep. 733. 
J,ien on real estate lost after ten years, though action has been commenced to enforce. 

Ruth v. Wells, 13 S. D. 482, 83 N. W. 568, 79 Am. St. Rep. 902. 
While docketing of judgment obtained in mortgage foreclosure proceeding merges into 

judgment obligation secured, it does not extinguish mortgage l ien and leave only ten-year 
jud;!ment l ien. Rhomberg v. Render, 28 S. D. 609, 134 K. W. 805. 

Person vested with title to land through will of bis father, though land is subject to 
life e!ltnte of mother, is ownrr of renl property under th is section. John Leslie Paper Co. 

T. Wheeler, 23 N. D. 477, 137 N. W. 412, 42 L.R.A. ( N.S. )  2il2.
Docketing of j udgment creates no lien on mere equitable estate or interest of judgment

dchtor in real property. Cummings v. DunC'an, 22 N. D. 53 .. , 134 N. W. 712. 
Effect of judgment as lien. 17  L.R.A.  345 .  
Judgment ns a lien from time of entry. 38 L.R.A. 248. 
Estates and interests affected by judgment lien. 93 Am. Dec. 345 ; 117 Am. St. Rep. 7'76. 
Lien on after-acquired lands. 13 Am. Dec. 626. 
-on born�stcnds. 34 Am. St. Rep. 496.  
Money decree for permanent alimony or separate maintenance as lien on real property. 

25 L.R.A. ( �.S. ) 132.  
Dedication as affecting lien of judgment. 31 L.R.A. ( N.S. ) 1028. 
Judgment on antecedent deht as lien on property to which exemption law baa attached 

in the meantime. 37 L.R.A. ( N.S. ) 156.  
Lien of judgment against one having legal title to land belonging to another. 23 

L.R.A. 258.
J,ien of judgment on real property permitted to stand in debtor's name. SO L.R.A.

(N.S. ) 10. 
Entry of judgment nunc pro tune. 20 L.RA. 143 ; 4 Am. St. Rep. 828. 

1 �19  



§§  7691-7693 CODE CIVIL PROCEDURE. Trial and Judgme11 t  

Right to enter judgment nunc pro tune a a  o f  the date o f  rendition, ao u to affect 
intervening righta of third persona. 15 L.R.A. (N.S.) 682. 

Aa to aimilar proviaion in Cal. Code Civ. Proc., § 671, aee Riley v. Nance, 97 Cal. 203, 
31 Pac. 1126, 32 Pac. 315 ; Dewey v. Lataon, 6 Cal. 130 ; Englund v. Lewia, 25  Cal. Ja; ; 
Culver v. Rogera, 28 Cal. 520 . 

. § 7692. J�dgments, renewal of. Continuing lien. .A:n.y judgment directing
m whole or m part the payment of money which has heretofore, or may here
after, be duly entered and docketed in the book in the office of the clerk of 
any district court of this state, whether said judgment was originally rendered 
by the court in whose clerk 's office the same is entered, or whether entered 
upo1;1 a transcript of judgment from any other county in the state, pursdant to 
sections 7691, 7694 and 7695, or upon a certified transcript of the docket entry 
of a judgment or decree of any district court or circuit court of the United 
States, within the state of North Dakota, pursuant to sections 7696 and 7697, 
or entered upon a certified transcript of the judgment of a justice of the peace, 
pursuant to section 7705, or entered pursuant to any other provision of law, 
may be renewed, and the lien thereof continued for a further period of ten 
years from and after the filing and docketing of the affidavit for renewal, u 
hereinafter provided. [1909, ch. 157, § 1 ;  R. C. 1905, § 7083; 1901, ch. 110, § 1.} 

Createa concurrent remedy and does not repeal aection 7384 of Reviaed Codee. union 
Nat. Bank v. Ryan, 23 N. D. 482, 137 N. W. 449. 

Effect of new promise or payment on barred judgment. 8 L.R.A. ( N.S. )  440. 
Effect of resolution to pay judgment against city to excuse creditor's failure to l'ffive 

jud'!Dlent during statutory period. 2 L.R.A. ( N.S.) 855. 
Effect upon existing judgment lien of proceedings to renew, revive or extend tbe Judg• 

ment. 53 L.R.A. 702. 
Necessity of keeping alive judgment against municipal corporation. 2 L.R.A.l�.S.l 855 .  

§ 7693. Aftida.vit, who may make. When. .A:n.y judgment creditor, his
personal representative, agent, assignee or attorney may at any time within 
the ninety days next preceding the expiration of the ten-year period within 
which a judgment may be a lien under existing law, make an affidavit, 
entitled as in the original judgment, setting forth the names of the parties, 
plaintiff and defendant, the name of the court in which docketed, the date 
and amount of the original judgment, the number of the judgment book in 
which entered and the page of the entry of the same, and such affidavit shall 
set forth the name of the owner of said judgment, and the source of h is  
title thereto, if  not the party in whose name the judgment was entered, a 
statement of each assignment of said judgment necessary to trace the title 
thereof from the original judgment creditor, and if the judgment was entered 
upon a certified transcript from any other court or county, this fact shall 
be made to appear, together with a statement of each county in which a 
transcript of said judgment bas been filed, that no execution is outstanding 
and unreturned upon said judgment, either in the county of its original entry 
or in any county in which the same has been transcripted, or, if any execution 
is outstanding, that fact shall be stated, the date and amount of all payments 
upon said judgment, whether collected under execution or otherwise, and 
said affidavit shall make it appear that all payments have been duly credited 

. upon said judgment, and whether any amount has been realized that bas not 
been credited upon the judgment and upon the records in the court in which 
the judgment was originally rendered, or in any other court in which it has 
been transcripted, that there are no set-offs or counterclaims against the person 
for whose benefit the renewal is sought and in favor of the judgment debtor 
or debtors, and if a counterclaim or set-off does exist in favor of the judgment 
debtor, the affidavit must contain a statement of the amount, if ascertained 
or certain, and an offer to allow the same as a credit pro tanto upon the 
amount due from the judgment debtor; or, if a counterclaim or set-off is 
unsettled or undetermined, an offer that when the same shall be settled or 
det('rmin{'d, by snit or otherwise. the same may be allowed as a payment 
or rrrd i t  upon said judgment to the  full amount which may subsequently be 
adj ud ged due the judgment d('htor thereon. Said affidavit shall also show 
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in Civil Actions. CODE CIVIL PROCEDURE. §§ 7693-7696

the exact amouat due upon said judgment, after allowing all set-offs and 
counterclaims known to the affiant, and must set forth any other facts or 
circumstances necessary to a complete disclosure as to the exact condition 
of said judgment ; said affidavit must be verified positively by the person 
making it, and not on information and belief, and the filing of such affidavit 
in the office of the clerk of the district court where said judgment is duly 
entered and docketed, shall operate to renew and revive said judgment to 
the extent of the balance shown due in said affidavit for the period of ten• 
years from the date of the filing of such affidavit and the docketing of said 
affidavit of renewal, as hereinafter set forth. An execution may issue 
upon said judgment as renewed under the same conditions and to the same 
force and effect within said renewal period as upon a judgment primarily 
rendered and entered at the date of said renewal ; and all other remedies for 
the enforcement of judgments shall apply to the enforcement of said renewal 
judgment. [R. C. 1905, § 7084 ; 1901, eh. 110, § 2.] 

§ 7694. Clerk shall enter affidavit. The affidavit mentioned in the preceding
section (7693) shall be immediately entered by the clerk at length in the judg
ment book in the same manner and with the same effect as the original judg
ment, and the clerk shall enter in his judgment docket forthwith, after a state
ment of said original ·judgment, the date of said renewal, the fact of rene,val, 
and the amount for which said judgment is renewed, and the entry and docket
ing of said affidavit of renewal shall operate to continue the lien of said judg
ment on all the real property, excepting the homestead of the judgment debtor 
or debtors. in the county where the same is so docketed, which he or they may 
have at the time of the docketing thereof in the county in which such real 
estate is situated, or which he may or they may acquire at any time thereafter 
for ten years from the time of such redocketing in the county where the same 
is so entered ; and a certified copy of said renewal affidavit and the docket 
entries thereon, certified by the clerk of the district court wherein the same is 
filed, entered and docketed, as aforesaid, may by the plaintiff be filP.d and 
docketed in any. other county of the state of North Dakota in which a 
transcript of the orifJU)al judgment was filed, pursuant to sections 7691, 7694 
and 7695 ; provided that when any such affidavit has heretofore been filed 
pursuant to said sections 7692, 7693 and 7694, the clerk of any such district 
court where such affidavit is filed shall forthwith redocket said judgment for 
the amount so shown by said affidavit in the same manner and with the same 
effect as said original judgment, but said affidavit and redocketing shall never 
prevent the judgment debtor from having a satisfaction thereof on payment of 
the amount actually due on said judgment. [1909, ch. 157, § 2 ;  R. C. 1905, 
§ 7085 : 1901, eh. 110, § 3.]

§ 7695. Duties of clerk on filing transcript. Upon the filing of a transcript
of judgment in the office of any clerk of the district court as provided 
herein the clerk with whom such transcript is filed shall forthwith by 
mail notify the clerk issuing the same of the time when su�h judgment WtLS 
docketed in the county in which such transcript is filed, and a memorandum 
sho,ving the time of such docketing shall be entered by the clerk who issued 
the transcript' upon his judgment docket. [R. C. 1905, § 7086 ; R. C. 1895, 
§ 5491. ]

§ 7696. Docketing judgments of United States courts in clerk of district
court's offl.ce. A transcript of the docket entry of any judgment or decree 
rendered in any district or circuit court of the United States within this 
state, duly certified by the clerk of such district or circuit court of the United 
States, may be filed with the clerk of the district court of any county in 
this state, and the same shall be immediately docketed by said clerk in the 
same manner as judgments rendered in the district courts in this state are 
docketed. [R. C. 1905, § 7087 ; 1890, ch. 83, § 1 ;  R. C. 1899, § 5492. ] 
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§ 76�7. Becomes a lien from date of docketing. From the date of such
docketmg and not befo_re such judgment or decree shall be a lien upon all
the real estate of the Judgment debtor not exempt from execution in sueh 
county, owned by him or the title to which he may subsequently acquire in 
the county where such docketing is made, in the same manner and to the same 
extent and under the same conditions only as if such judgment or decree 
had been rendered by the district court of this state. [R. C. 1905 § 7088 •
1890, ch. 83, § 2 ;  R. C. 1899, § 5493. )  

. ' •

Lien of judgment of federal courts. 24 Am. Dec. 310. 
Lien of judgment of fed.era) court rendered in another state. 47 L.R.A. 47\i. 
Tt•rritorial extent of lien of federal judgment as l imited by state recording acts. 

47 L.R.A. 475. 
8 iwil arity of lien, of federal judgments to those of judgments in etate courts. 4'T 

L.R.A. 46il. 
§ 7698. How article construei. Nothing herein shall be construed to require

the docketing of a judgment or decree of the United States court in the office 
of the clerk of the district court of this state in the same county, in which 
a judgment or decree of the United States court is rendered; in order that 
such judgment or decree shall be a lien upon any property within such county • .
[R. C. 1 905, § 7089 ; 1890, ch. 83, § 3 ;  R. C. 1899, § 5494. ) 

§ 7699. :Eow judgment docketed. The clerk shall docket the judgment
by entering alphabetically in the judgment docket the names of the judgment 
debtor or debtors, the names of the party or parties in whose favor the 
judgment was rendered, the sum recovered or directed to be paid in figures, 
the date of the judgment, the year, day, hour and minute when the judgment 
roll or transcript was filed, the year, day, hour and minute when the jnrlgment 
was docketed in his office and the page in the judgment book where the same 
is entered, the name of the court in which the judgment was rendered, the 
name of the attorney or attorneys for the party recovering the judgment. and, 
if there are two or more judgment debtors, such entries must be repeated 
under the initial letter of the surname of each. [R. C. 1905, § 7090 ; C. Civ. P. 
1877, § 301 ; R. C. 1899, § 5495. ] 

Docket entry ; aufficiency of. :Muller v. Flavin, 13 S. D. 595p 83 N. W. 687 ; Bode v. 
Inn•�tment Co., 1 N. D. 1 2 1 ,  45 N. W. 197 .  

Judl!mcnt for costs entn,•d in blank is sufficient to make them lien upon property. 
Mathewson v. Fredrich. l!l S. D. 423 ,  103 ::S. W. 65 fi. 

As to similar provision in Cal . Code C iv. Proc., § 672, see Dyke v. Bank of Orange, 
90 Cal. 397, 27 Pac. 304 ; Hiblierd v. Smith, 50 Cal. 5 1 1 .  

§ 7700. Assignment of judgment to be enter�d in ju�gment book.. Every
clerk of the district court upon the presentation to him of an ass1gnment
of any judgment rendered or docketed therein, signe� �y the party in whose
favor the judgment is rendered, bis executor or admm1strator and acknowl
edged in the manner prescribed by law for the acknowledgment of deeds,
must immediately enter the same in the judgment book and m�st no�e the
fact of such assignment, the date thereof and the name of the assignee m the
margin of the entry of such judgment in such judgment book and also upon
the docket of such judgment. And the clerk of the district court of any other
county or subdivision where such judgment is docketed mus� note the fact
of such assignment, the date thereof and t�e name of the as�1�nee _:upon the
presentation to and filing with him of a certlfic!d copy of the. or1gmal Judgment
docket with the said facts of such assignment noted thereon. [R. C. 1905,
§ 7091 ; C. Civ. P. 1877, § 302 ; R. C. 1899, § 5496. l

§ 7701. Cancellation and discharge. Any judgment rend?red or docketed
in the district courts of the state may be cancelled and discharged by the
clerk thereof : 

1. Upon the filing  with him of an acknowlengment of the sat_isfactio_n
thereof si ,ined by the party in whose favor the judgment was ohtamed. his
attol'ney of record, h is execntor, administrator or assignee and duly acknowl
edged in the manner required to admit  a deed of real property to record. 
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2. Upon the return of any execution issued upon such judgment wholly
satisfied, or the presentation of a satisfaction piece duly executed and 
acknowledged as hereinbefore provided, to the clerk of any district court, 
he must immediately note upon the judgment docket and in the margin of 
the judgment book where such judgment is entered the date of such cancella-

. tion, and the manner thereof, by satisfaction piece filed, execution returned 
satisfied, or otherwise. 

3. And any partial satisfaction of the judgment may be made and noted
upon the records in like manner; and thereupon all judgments and liens 
thereby created must be taken and deemed to be cancelled and discharged 
to the extent of the entries so made upon the judgment docket and no more. 

4. And the clerk of any other district court, or the district court of any
other county or subdivision, wherein a transcript of any such judgment docket 
shall have been filed and judgment docketed accordingly, must cancel the 
same in like manner upon his judgment docket upon the filing in his office 
of a certified copy of the original judgment docket entry duly cancelled as 
herein before provided. [R. C. 1905, § 7092; C. Civ. P. 1877, § 303; R. C. 1899, 
§ 5497.]

Power of attorney over judgment after entry. Beach v. Beach, 6 D. 371, 43 N. W, 701. 
!is to auth_ority of clerk of court to satisfy judgment. Milburn-Stoddard Co. v. 

Stiekney, 14 �. D. 282, 103 N. W. 752. 
§ 7702. Duty of clerk of court to forward transcript of judgment docket of

cancelled judgment. Upon, the cancellation and discharge of any judgment 
by the clerk of the district court of the county wherein the judgment was 
rendered or do<>keted, it shall be the duty of such clerk to immediately forward 
to the clerk of the district court of any other county or subdivision wherein a 
transcript of any such judgment docket shall have been filed and judgment 
docketed accordingly, a ,vritten notice under his hand and seal, showing the 
names of the parties, date and amount of such judgment, and that such judg
mPnt has been cancelled and discharge<l, and it is hereby made the duty of 
such clerk to carry out the provisions of this act [sections 7702-7704 herein] 
as to all such judgments heretofore satisfied. [1913, ch. 93, § 1. l

§ 7703. Duty of clerk upon receipt of transcript and notice. Upon receipt
of such notice by any clerk of court wherein such judgment is of record, such 
officer shall immediately cancel and discharge such judgment of record. [1913, 
ch. 93, § 2.] 

§ 7704. Charges of clerks of courts. No charge other than now provided for
hy law shall be made by the clerk for issuing said notice or for cancelling 
and discharging such judgment. [1913, ch. 93, § 3.] 

§ 7705. Justice must give abstract. Duty of clerk of court. A justice of
the peace, on the demand of a party in whose favor he shall have rendered a 
judgment, must give a certified abstract thereof in substantially the form 
prescribed by sect.ion 9109 of the justices' code, which may be filed in the 
office of the clerk ,1f the district court of the county or subdivision in which 
the jnd$rII1ent was rendered. and such clerk must thereupon enter such 
judgment in the judgment book and upon the judgment docket; and from the 
time of the docketing thereof it becomes a judgment of such district court, 
for purposes of execution, and a lien upon real property owned by the 
debtor, and a certified transcript of the docket of such judgment may be 
filed, and the judgment docketed accordingly, in any other county or sub
division with the like effect in every respect as if the judgment had been 
rendered in the district court where such .inilgnH>nt is filed.. [R. C. 1905, 
§ 7093: C. Civ. P. 1877, § 304; R. C. 1899, § 5498; 1903, ch. 115.]

Transcript must be filed in circuit court within five years and filing does not extend 
time for issuing execution. Phillips v. Norton, 18 S. D. 530, 101 N. W. 727. 

The docketing of justice's judgment does not create a presumption in fR,·or of the 
jurisdietion of the justicl'. Phelps v. MeCollam, 10 N. D. 536. 88 N. W. 2!12. 

Justice's jud�ment docketed in circuit court becomes a judgment of that eourt. 
Williams v. 'Hice, 6 B. D. 1, 60 N. W. 153. 
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On power of district court to issue execution on justice coui-i judgment. Holton v,
Schmarback, 15 �. D. 38, 106 N. W. 36. 

Transcripting of judgment entered in justice court is not prohibited after fh·e years
and within ten years. Enderlin Invest. Co. v. Nordhagen, 18 N. D. 517, 123 N. W. 390. 

§ 7706. Mutual judgments set oft'. Mutual final judgments may be set off
pro tanto the one against the other by the court upon proper application and 
notice. [R. C. 1905, § 7094; C. Civ. P. 1877, § 305; R. C. 1899, § 5499.] 

Set �ff of mut�al �udgments. H�och v. A!lltman Taylor Co., 3 S. J?· 477, 54 N. W.
269; Lindsay v. lett1grew, 8 S. D. 244, 66 N. W. 321; Sweeney v. Bailey, 7 S. D. 404, 
64 N. W. 188; Pirie v. Harkness, 3 S. D. 178, 52 N. W. 581; Patterson v. Ward, 8 N. D, 
87, 76 N. W. 1046; Cleveland v. Mccanna, 7 N. D. 455, 75 N. W. 908, &6 Am. St. Rep. · 
670, 41 L.R.A. 852. 

§ 7707-7708. Satisfaction of judgments when persons having authority to
Satisfy same cannot be found. Whenever any person against whom there exists 
a judgment for the payment of money, or on whose property such a judgment 
is a lien, files in the office of the clerk of the court in which said judgment was 
rendered, an affidavit setting forth the existence of such judgment, and that 
he cfosires to pay the same, and has made diligent effort, but has been unablr. 
to find any person having power or authority to satisfy the same, or that 
the person having power or authority refuses to satisfy the same, such person 
may pay the amount shown by the records of such court to be due on such 
judgment to the clerk of the court in which such judgment was .entered, 
and such clerk shall receive such money when tendered in payment of any 
such judgment, and shall thereupon note satisfaction of such judgment on 
the judgment docket, and on the register of' the action in which such 
judgment was entered, and shall execute under his hand and official seal, and 
deliver to the person paying such judgment, a certificate reoiting the receipt 
by him, said clerk, of such money in satisfaction of such judgment, and 
that the same is fully paid and satisfied of record. Such clerk shall immedi
ately notify all persons appearing of record to have any interest in, or lien 
upon said judgment, including the attorney of record of the original judg
ment creditor, that he has received the amount due on such judgment and 
has satisfied the same of record, which notice shall be given in writing and 
be mailed by registered letter to the last known post office address of each of 
such persons, and the registry receipts for such letters shall be filed with the 
other papers in the case. Such clerk shall, upon demand therefor, pay over 
such money to the person entitled thereto, and take his duplicate receipts 
therefor, one of which said clerk shall retain, and the other he shall file in 
the action in which such judgment was rendered; provided, however, that 
such clerks shall not discharge any judgments until the time for perfecting 
any appeal provided by law therefor has expired, and any dis�harge in 
violation of this proviso shall be void without prejudice to a judgment creditor 
or his assigns in any way. [R. C. 1905, § 7095; 1901, ch. 112.] 

§ 7709. Satisfaction of judgments pending appeal. Any judgment debtor
upon a money judgment duly docketed in the district court from which ju�g
ment an appeal has been perfected to the supreme court by the judgment 
creditor may cause the said judgment to be released as a lien against the real 
property of said judgment debtor by depositing with the clerk of the district 
court in which said judgment was originally entered a sum of money equal 
to one and one-third of the amount of said judgment with interest and costs, 
and upon such deposit it shall be the duty of said clerk to satisfy and dis
charge the said judgment as a lien against the real property of said judgment 
debtor. Provided, further, that in lieu of depositing the money as aforesaid 
the judgment debtor may file with the clerk of the district court a good and 
�nfficient bond executed. delivered and acknowledged, as provided by law 
for the execution of a bail bond conditioned for the payment of said judgment 
npon its final determination in the appellate court, or at any time upon the 
dismissal of said appeal. which said bond shall be approved by the judge of 
the district court. (1913, ch. 137.] 
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§ 7710. Cancellation of judgment against bankrupts. Procedure. Any
person discharged from his debts pursuant to the act of congress known as 
" an act to establish a uniform system of bankruptcy throughout the United 
States, "  approved July first, 1898, may, at any time after obtaining such 
�ischa_rge in. bankruptcy, file in the office of the clerk of any court of record
m �h1ch a Judgment shall have bee.n rendered, or a transcript thereof filed 
agamst him, a certified copy of such discharge in bankruptcy, and may makE" 
application to the judge of such court for a discharge of such judgment from 
r�cord ; and, if it shall appear to the court that the applicant has thus been 
d!scharged from the payment of such judgment, the court may order and 
direct that such judgment be discharged and satisfied of record ; and, when 
such order is filed in the office of the clerk of such court, the said clerk shall 
immediately enter a satisfaction of such judgment upon his records ; provided, 
however, that no such application shall be made, or order granted, except 
upon thirty days ' notice to the judgment .creditor whose judgment is sought 
thereby to be satisfied of record, or his executors, administrators or assigns, 
served in the manner provided for the service of notices in civil actions ; 
or, in case such judgment creditor or his executors, administrators or assignA 
shall not reside within the state of North Dakota, in such manner as the 
court shall provide by order ; provided, further, that nothing in this article 
shall be construed to apply to judgment.a not listed among the liabilities of the 
bankrupt in his petition in bankruptcy under said act of congress. [R. C. 
1905, § 7096 ; 1905, ch. 125, § 1. ] 

Legislative purpose was to give record notice that judgments extinguished by bank
ruptcy proceedinga no longer have any vitality to attacli u liens to real estate sub
sequently acquired. John Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A. (N.B. )  
292 ,  13'1 N. W .  412. 

Effect on judgment of discharge in bankruptcy. 42 L.R.A. (N.B. ) !94. 
§ 7711. Oertiftcate of clerk of bankruptcy court to be prim& facie evidence 

of service. A certificate from the clerk of the bankruptcy court stating the 
names and addresses of the persons to whom notices of the hearing of the 
application for discharge in bankruptcy has been mailed by him, shall be 
prima facie evidence of service under said act of congresa. [R. C. 1905, § 7097 : 
1905. ch. 125, § 2. ] 

§ 7712. Affidavit of applica.nt served with notice of motion. It shall not
be necessary to serve, with the motion papers, a copy of the discharge in 
bankruptcy, or a copy of the certificate of the clerk of the bankruptcy court, 
but all the necessary facts may be incorporated in an affidavit of the appli
cant, or his attorney, which affidavit shall be served with the notice of motion. 
[R. C. 1905, § 7098 ; 1905, ch. 125, § 3.] 

CHAPTER 12. 

OF THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 
AllTIOLB l .  THE EXECUTION AND LEVY, §§ 7713-7728. 

2. EXEHPTIONS, §§  7729-7743,
3. SALES, §§ 7744-7751.
4. CONFIRHATION, § 7752.
li. REDEHPTION, §§  7753-7762.
6. THE SHERIFF'S DEED, §§ 7763, 7764.
"/. VALIDATING EXECUTION SALES, §§ 7765, 7"/66.
8. GENERAL PROVISIONS, §§ 7767-7776.

ARTICLE 1.- THE EXEOUTION AND LEVY. 
§ 7713. Execution at any time within ten yea.rs. The party hi. whose

favor judgment has been given and in case of his death his personal repre
sentatives duly appointed may at any time within ten years after the entry 
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of judgment proceed to enforce the same by execution as providod in this 
chapter. [ R. C. 1905, § 7099 ; C. Civ. P. 1877,  § 306 ; R. C. 1895, § 5500:J  

Exeeution in name of d«.>eeased judnment creditor. Daisy Roller Milla v. \\ ard, 6 
N. D. 3 17 ,  70 N. W. 271.  

0 

Execution cannot issue until after entry of judgment. Locke v. Hubbard, 9 S. D.  
3 64 , 69 X.  W. 588 .  

Judgment cannot be enforced by execution issued ten years after entry of judgment, 
although debtor has been al.isent from state. Wcisl,ecker v. Cahn, 14 N. D. 3li0, 104 
N. W. 513.  

Execution issued after five yeare i11 voidable, not void. Dakota Inv. Co.  v. Sullivan, 
9 N. D. 303, 83 N. W. 233.  

A court of equity may stay execution of judgment, when. Griswold v. J.f., St. P. & 
B. S. :M. Ry., 12 N. D. 435 ,  97 N. W. 538. 

Judgment debtor not cstoppcd by order of revival to set up equitable defensea. Cassill 
v. l\lorrow, 13 8. D. 109,  82 �- W. 4 1 8.

Death of one party after j udgment as affect ing remedy by execution. 61 L.R.A. 353.
First and la�t days in computing time for issuing execution. 49 L.R.A. 233 ; 15

L.R .A.  ( N .S. ) 690.
Effect of resolution to pay j udgment against city to excuse creditor's failure to issue

execution during statutory period. 2 L.R.A . ( N.S. ) 855 . 
\\ hat entry or n•eord of j udgment is necessary for purpose of enforcement by execu• 

tion. 28 L.Il.A. 633. 
As  to s imilar prov i sion in  Cal. Code Civ. Proc . .  � 6 9 1 .  see Los Anj!eles County flank 

, •• Haynor, 61 Cal . 14 5 ;  Dorland v. Hanson, 81 Cal. 202 , 15 Am. St. Rep. 4 4 ,  22 Pac. 552 ; 
Jacks v. Johnston, 86 Cal. 384 ,  2 1  Am. St. Rep. 50, 24 Pac. 1 0 57 ; Buell v. Ruell .  92 
Cal. 393,  2 8  l'ac. 443 ; Rowe v. Blake, 9"'J Cal . 1 67,  37 Am. St. Rt>p. 4 5, 33 Pile. 864 ; 
Janes v. Bullard, 107 Cal. 1 30 ,  40 l'a.c. 108 ; Thomas v. San Diego C. Co., 1 1 1  Cal. 358, 
43 l'ac. 965 ; Gaston v.  Gaston, 1 1 4 Cal. 542, 5 5  .4.m. St. Rl'p. 66 ,  46 Pac. 600 ; Donohoe
k clfy B. Co. v. �outhern Pac. Co., 1 38 Cal. 1 83 ,  04 Am. l:-it. Rep. 28 ,  71 l'ac. !rJ ; Stout v .  
2\la,:y , 22 Cal. 647 ; People ex rel. Carpentier v. Loucks, 28 Cal. 68 ; Bowers v. Crary, 
30 Cal. 621 .  

§ 7714. For delivery or sale. When a judgment requires the payment of
moucy or the del i very of real  or personal property, the same may be enforced 
i n  those respects by execution as provided in th is chapter. When the j u d g
.ment requi res the sale of property, the same may be enforced by a writ 
reciting such . judgment, or the material parts the1·eof, and dir<•ct ing the 
proper officers to execute the j ud gment by makin g the sale and applying the 
proceeds iu conformity th erewit h .  W h e n  i t  requires the performance o f  any 
other act, a certified copy of . the jud gment may b e  served upon the party 
,against whom it is given, or the person or officer who is required thereby or 
by law to obey the same, and his obedience thereto enforced. If he refuses. 
he may be punished by the  court as for contempt. [R. C. 1905, § 7100 ; 
C. Civ. P. 1 877, § 308 ; R. C. 1899, § 5501 . ]

Execution for sale o r  delivery o f  specific property. McCormack Y .  Phillips, 4 D .  506, 
34 N . W. 39. 

Order must be served personally as basis for contempt proceeding. Larson v. Latson , 
9 S. D. 1 . 67 N. W. 842. 

As to similar provis ion in Cal.  Code Civ. Proc., f 684, see Newmark v.  Chapman, 53 
Cal. 557 ; Hopkins v. W iard, 72 Cal. 25!1 ,  1 3  Pac. 687 ; Kimple v. Conwa.y, 75  Cal. 413,  1 7  
Pac. 5-«I;  'Jregear ·V. Etiwanda W .  Co., 7 6  Cal. 537 ,  9 Am •. St. Rep. 2 4 5 ,  8 1  Pac. 659 ; 
Ontario L. & 1. Co. v. Bedford. !10 Cal .  1 8 1 ,  27 Pac. 39 : Seven"ty-Six L . .t. W. Co. v. 
Superior Court, 03 Cal. 1 39 ,  2 8  Pac, 8 1 3 ; 8outl1ern Cal. L. Co. v. Ocea.n Beach H. Co., 
9 -t Cal. 2 17 ,  29  Am. St. Rep.  1 1 5 .  29" Pae. 627 ; l\orthern C. I. 'l'ruet v. Cadman, 101 Cal. 
200. 35 Pac. 5 57 : Lehnhardt v. Jennings, 1 19 Cal. 192 , 48 Pac. 56, 51 Pa.c. 195 ; Whi�
v. White, 130 Cal . 597, 80 Am. St. Rep. 150, 62 Pac. 1062 ; Heyman v. Babcock, 30  Cal.
367.

§ 7715. Three kinds of execution. 'fhere shall be three kind$ of execu-
1 ion : one against the property of the jud�ment debtor ; another against his 
person ; and the third for the delivery of the possession of real or personal 
p roperty or such delivery with d amages for wi thholding the same. [R. C. 
1 !10:i. f 7101 ; C. Civ.  P. 1 877,  § 309 : R. C. 1 899, § 5502. )  

§ 7716. Ago.inst property. To different counties. When the execution i s
,: g-11 iu st. the property of t he  j 11d g1 11 ,, 1 1 t debtor, it may be issued to t h e  sheriff 
,.f auy county where the j Utl gmt•nt is  1 loeketed.  When it requires the delivery 
o f rm ! or pe r:,oi ! a l p ro p t> rty ,  i t m m· '  be issued to the sheriff of the county
whe re the pro1wrty or some phrt th�reof is situated. Executions may be 
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issued at the same time to different counties. �eal property adjudged to be 
sold must be sold in the county where it lies by the sheriff of such county, 
or by a referee appointed by the court for that purpose, and thereupon t_he 
sheriff or referee must execute a certificate of sale to the purchaser as heren�
after provided. An execution may issue against a married woman, an� it 
must direct the levy and collection of the amount of the judgment agail!-st 
her from her separate property, and not otherwise. [R. C. 1905, § 7102 ; C. C1v. 
P. 18i7, § 310 ; R. C. 1899, § 5503. ) 

Ex!'Cution against property. State v. CaBBidy, 4 S. D. 58, 54 N. W. 928. 
Exeeution must be i11sued from county where judgment waa rendered. Bostwick v. 

Benedict,  4 S. D. 414,  57 N.  W. 78.  
Execution to sher iff' of another county ia valid though taken from office before tran· 

acript is fi led in that county. McDonald v. 1''uller, 1 1  S. D. 355, 77 N. W. 581, 74 
Am. St. Rep. 815. 

§ 7717. When against person. If the action is one in which the defendant
might have been arrested as provided in section 7489 and section 7491, an 
•�xecution against the person of the judgment debtor may be issued to �ny
county within the jurisdiction of the court after the return of an execution
against his property unsatisfied in whole or in part. But no execution shall
issue against the person of a judgment debtor unless an order of arres� has
been served as in this code provided, or unless the complaint contams a
statement of facts showing one or more of the causes of arrest required by
section 7489. fR. C. 1905, § 7103 : C. Civ. P. 1877, § 311 ; R. C. 1 899. § 5504:l

Execution against the person. Griffith v.  Hubbard ,  9 S. D. 15 .  67 N. W. 8 50 ;  Winton 
•· Knott, 7 S. D. 179,  63 !\. W. 783 ; Hormann v. SJ1erin.  8 S. D. 36, 65 N. W. 434, 59
Am. St. Rep. 744 '; Granholm "· Sweiglc, 3 N. D. 476, 57 N. W. 509.

Execution against person nuthorized in action to recover value of goods where order 
of arrest has been served. Lyon v. B1•rtolero, 23 S.  D. 82 120  N. W. 766 . 

Execution againat person may be issm� in action by lather for seduction of minor 
daughter. State ex rel .  Nyhus v. Ross. 2 4  N. D. 586,  139 N. W. 1051.  

Constitutional ity of imprisonment on body execution. 34  L.R.A.  634 .  
Enforcing orders and decrees of court by imprisonment for debt. 34 L.R.A. 661. 

§ 7718. Issue an:i contents of execution. 'l'he writ of execution must be
issued in the name of the state of North Dakota, attested in the name of thr 
judge, sealed with the seal of the court and subscribed by the clerk, and 
directed to the sheriff, or to the coroner when the sheriff is a party or 
interested ; and it must intelligibly refer to the judgment, stating the. court. 
the county where the judgment roll or transcript is filed, the names. of the 
parties, the amount of judgment, if it is for money, and the amount aetually 
due thereon, and the time of docketing in the county to which the execution 
is issned, and shall reqn ire the officer substantially as follows : 

1. If it is against the property of the judgment debtor, to satisfy the
judgment with interest and accruing costs out of the personal property of 
·such debtor; ·and if sufficient personal property cannot be found, out · of the
t-eal property belonging to him on the · day when the judgment was docketed
in the county or at any time thereafter.-

2; If it is against real or personal property in the bands of personal repre
. sentatives, heirs, devisees, legatees or tenants of real property or trustees, to
satisfy the judgment out of such property.

, . 3. If it � against the person of the judgment debtor, to arrest such debtor
and commit him to the jail of the county, until he shall pay the judgment or be

'discharged according to law .
. 4. If it is for the delivery of the possession of real or personal property,

to deliver the possession of the same, particularly describing it, to the party
. entitled thereto, and may at the same time require the officer to satisfy any
costs, damages or rents or profits recovered by the same judgment out of the
personal property of the party against whom it was rendered, and the value
of the property for which the judgment was recovered, to be specified therein :
if a delivery there9f cannot be had, and if sufficient personal property cannot
he found. then out of the real property belonging to him on the day when
the judgment was docketed or at any time thereafter, and shall in that respect
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be deemed an execution against property. [R. C. 1905, § 7104 ; C. Civ. P. 1877 
� 312 ; R. C. 1899, § 5505. ] 

' 

.Amen�e�t of wri�s. of �xecution. 101 .Am. St. Rep. 550. 
Ae to 11m1lar provl81on m Cal. Code Civ. Proc., I 682, eee Van Cleave v. Bucher 79 

Cal. 600, 21 Pac. 954 ; Southern California L. Co. v. Ocean Beach H. Co., 94 Cal . 217, 
28 .Am. St. •Rep. 1 1 5, 211 Pac. 627 ; Hibernia Sav. & L. Soc. v. Behnke 121 Cal 339 63 
Pac. 812 ; O'Donnell v. Mergui.re, 131 Cal. 527, 82 .Am. St. \Rep. 389, 63 Pac. 847. ' 

§ 7719. Time of return. The execution shall be returnable within sixty 
days after its receipt by the officer to the clerk with whom the record of 
judgment is filed. [R. C. 1905, § 7105 ; C. Civ. P. 1877, § 313 ; R. C. 1899, 
§ 5506. 1 

Execution ie returnable sixty daye after its delivery to officer for eervice. Schroeder •• 
Pehling, 20 S. D. 642, 129 Am. St. Rep. 952, 108 N. W. 252 • 

.As to eimilar provision in Cal. Code Civ. Proc., I 683, eee Southern California L. Co. 
•• Ocean Beach H. Co., 94 Cal. 217, 28 .Am. St. Rep. 115, 29 Pac. 627.

§ 7720. Property liable to execution. Manner of levy. All goods, chattels, 
moneys and other property, both real and personal, or any interest therein 
of the judgment debtor not exempt by law and all property and rights of 
property seized and held under attachment in the action are liable to execu
tion. Shares and interests in any corporation or company, and debts and 
credits, and all other property, both real and personal, and any interest in 
real or personal property and all other property not capable of manual 
delivery, shall be li11.ble to be taken on execution and sold as hereinafter 
provided. The levy of an execution shall be made in the same manner as a 
levy under a warrant of attachment. [R. C. 1905, § 7106 ; C. Civ. P. 1877, § 314 ; 
R. C. 1895, § 5507.]

Judgment le eubject to levy and sale on execution. Acme Harveeting Mach. Oo. •• 
Binkley, 23 S. D. 509, 132 N. W. 482 ; McLaughlin v. Alexander, 2 8. D. 226, 49 N. W. 
99. 

Mortgagor'• equity of redemption aubject to sale on execution. Muller v, Flavin, 13 
8. D. 595, 83 N. W. 687. 

Levy upon debt due judgment debtor. Faber v. Wagner, 10 N. D. 287, 86 N. W. 963. 
Purchaeer of 1chool land, receiving contract of 1&le on making first payment, baa

interest therein subject to eale on execution. Brooke v. Eaetman, 17 S. D. 839, 9G 
N. W. 6911. 

Property subject to levy and eeizure : 
-pew. 22 L.R.A. 215 .
-foreign railroad car. 64 L.R.A. 501 ; 16 L.R.A. ( N.8. ) 1020.
-heating apparatus. 1 B. R. C. 986.
-interest of heir, legatee or deviaee. 44 .Am. Dec. 338,
-judgments. 92 Am. Dec. 416.
--crops. 23 L.R.A. 258 ; 55 Am. Dec. 161,
--cropper•' interest. 51  .Am. Dec. 410.
--money in officer's hands. 55 Am. Dec. 264.
--property in hands of assignee for creditors. 26 L.R.A. 1193.
--property in the hande of a receiver. 2 Am. St. ·Rep. 403 ; '71 Am. St. Rep. 170.
--«>rporate franchise or property necenary for its enjoyment. 20 L.R.A. 737 ; 31 

L.R.A. ( N.S. ) 636 ;  15 .Am. Dec. 1195.
Liability of alimony for debts. 32 L.R.A. ( N.S. ) 270. 
Levy upon contents of eealed package or locked receptacle. 41 L.R.A. (N.B. ) 764,
Right to levy legal proceu upon intoxicating liquor,. 20 L.R.A. ( N.8. ) 1118.
Right of creditors to levy on insurance policy or ita cuh aurrender value. 11 

L.R.A. ( N.S. ) 318, 319.
Liability of promiuory note to levy and aeizure under attachment or execution. H 

LJR.A. ( N .S. )  1235. 
Leaeehold estate as eubject of levy under attachment or execution. 17 L.R.A. (N.S,): 

841 ; 2il L.R.A. (N.B. ) 886. 
Attachment of proceeds of execution eale in the hands of the eheriJI'. 43 L.R.A. ( N.S,) 

671. 
Right to attach fund in the hand• of officer of court after he has been ordered to pa:, 

the same to the party. 13 L.R.A . ( N.S. ) 758 ; 30 L.R.A. ( N.B. ) 720. 
Levr on shares of etock in foreign corporation. 115 L.R.A. 796. 
Validity of pledge or other transfer of corporate stock when not made in corporate 

oooks a8 against execution,. 20 J..R.A. ( N.S. ) 996. 
Corporate bonds ns subject of attachment ae tangible property. 36 L.R.A. ( N.8. ) 421. 
Lia l , i l ity o f  cl n i m  or  i n tcrl'st in  public land for debta contracted before i&luance of 

• petent .  3 4  1 . . 1� . ,\ .  ( :-- .S. ) 4C5 .
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Right of creditors levying on goods 1old for cash but delivered without payment. 1 3  
LR.A. ( N.S. ) 6117 ; 2 11'  L.R.A. ( N.S. ) 709. 

Right of one's creditors to make or control election for or against a will, or between 
difl'erent provisions of a will or a statute. 11 L.R.A. ( N.S. ) 379. 

lday provision in will for support of person which is made a lien or charge upon 
property deviled or bequeathed to othen be reached by hia creditors. 23 LR.A. (N.S. ) 
626. 

0.Ption of cestui que trust to require a conveyance or otherwise terminate the trust 
IUbJecting the same to the claims of creditors. 25 L.R.A. (N.S. ) 236. 

Expectant and contingent interests in real property a, subject of levy. 23 L.R.A. 642 ; 
80 L.lt.A. ( N.S. ) 115. 

Levy on partnership property for debt of partner. 46 Lilt.A. 481 ; 57 Am. St. Rep. 436. 
Proper mode of levying on growing crop. 16 L.R.A. (N.S. ) 1047. 
Irregularities in levy, as ground of injunction. 30 L.R.A. 136. 
As to similar provision in Cal. Code Civ. Proc., I 688, see Kennedy v. Nunan, 52 Cal. 

116 ; Pacific Bank v. Robinson, 57 Cal. 520, 40 Am. Rep. 120 ; Fish v. Fowlie, 58 Cal. 373 ; 
McBride v. Fallon, 65 Cal. 301, 4 Pac. 17 ; Latham v. Blake, 77 Cal. 646, 18 Pac. 150, 
20 Pac. 417 ; Southern California L. Co. v. Ocean Beach H. Co., 94 Cal. 217, 28 Am. St. 
Rep. 115, 29 Pac. 627 ; Lowen berg v. Greenebaum, 99 Cal. 162, 21 L.R.A. 399, 37 Am. 
St. Rep. 42, 33 Pac. 794 ; Godfrey v. Monroe, 101 Cal. 224, 35 Pac. 761 ; Lehnhardt v. 
Jenning&, 1111 Cal. 1112, 48 Pac. 56, 51 Pac. 195 ; Riad(!n I. & L. Works v. Citizens' T. Co., 
122 Cal. 94, 68 Am. St. Rep. 25, 54 Pac. 529 ; Hoxie v. Bryant, 131 Cal. 85, 68 Pac. 
153 ; West Coast S. F. Co. v. Wulf!', 133 Cal. 315, 85 Am. St. Rep. 171, 65 Pac. 622 ; 
Johnson v. Gorham, 6 Cal. 1115, 65 Am. Dec. 501 ; Adame v. Hackett, 7 Cal. 187 ; Davia 
v. llrlitcbell, 34 Cal. 81 ; Haatinga v. Cunningham, 89 Cal. 137 ; Le Roy v. Dunkerly, 64
Cal. 452.

§ 7721. Pledged or mortgaged property may be levied on. When property
is pledged or mortgaged or subject to a lien for the payment of money or the 
performance of any obligation the right and interest of the execution debtor 
therein may be sold on execution without taking possession of or removing the 
property to the place of sale, but the entire right and interest of such debtor 
in all the property separately pledged or covered by each separate mortgage 
or lien shall be sold together as a distinct parcel or thing and the purchaser 
at such sale shall acquire all the right and interest of such. debtor therein. 
[R. C. 1905, § 7107 ; R. C. 1895, § 5508. ) 

§ 7722. Officers' proceedings on execution. When an execution is delivered
to any officer, he must indorse thereon the day and hour when he received it 
and must proceed to execute the same with diligence ; and if executed, an 
exact description of the property at length with the date of the levy, sale or 
other act done by virtue thereof must be indorsed upon or appended to the 
execution ; and if the writ was not executed or executed in part only, the 
reason in such case must be stated in the return. If no personal property 
is found an indorsement to that effect must be made on the writ before levy 
is made on real property. [R. C. 1905, § 7108 ; C. Civ. P. 1877, § 315 ; R. C. 
1899, § 5509.] 

There must be an indorsement of no personal property found before levy upon real 
property. Aa to sufficiency of indoraement, see Flrat National Bank v. Fair Association, 
I 8. D. 145, 48 N. W. 852. 

§ 7723. Levy and l&le. The officer must execute the writ by levying on
the property of the judgment debtor, collecting the things in• action by suit 
in his own name, if necessary, or by selling the same, selling the other 
property, and paying to the plaintiff the proceeds, or so much thereof as 
will satisfy the execution. [R. C. 1905, § 7109 ; C. Civ. P. 1877, § 316 ; R. C. 
1899, & 5510.] 

Levy upon a debt due the judgment debtor. Lindskog v. Schouweyler, 12 8. D. 178, 
80 N. W. 190. 

Judgment ; how levied upon. llrlcl.e.ughlin v. Alexander, 2 S. D. 226, 49 N. W. 99. 
Duty of sheriff' to pursue property which eacapes from hie custody. 32 L.R.A. ( N.S. ) 

132. 
Liability of officer for larceny while acting under writ of execution. 3 L.R.A. (N.S . )  

508. 
Duty of officers as to aenice of execution in the absence of directions. 11'5 Am. Dec. 

425. 
As to similar provision in Cal. Code Civ. Proc., I 691, see Hotchki88 v. Smith, 108 

Cal . 285, 41  Pac. 304 ; Lehnhardt v. Jennings, 119 Cal. 192, 48 Pac. 58, 51 Pac. 195 ; 
lieherin v. Saunders, 131 Cal .  68 1, 54 L.R.A. 272, 63 Pac. 1084. 
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§ 7724. Amount levied. When lien on personalty. The officer must in
all cases select such property and in such quantities as will be likely to bring 
the exact amount required to be raised as nearly as practicable, and having 
made one levy, may at any time thereafter, make other levies if he deems 
it necei;sary. But no writ of execution shall be a lien 011 personal property 
hcfore the actual levy thereof. [R. C. 1905, § 7110 ; C. Civ. P. 1877, § 317 ; 
R C. 1 899, § 551 1. ]  

§ 7725. Things in action. Judgments, bank bills and other things in action
ma;r be sold or appropriated as provided in the next following section, and 
as� ignment thereof by the officer shall have the same effel't as if made by the 
defendant. [R. C. 1903, § 7111 : C. Civ. P. 1877, § 318 ; R. C. 1899, § 5512.] 

§ 7726. What need not be sold. Money levied on may be appropriated
without being advertised or sold. The same may be done with bank bills, 
drafts, promissory notes or other papers of the like character, if the plaintiff 
will receive them at their par value as cash, or if the officer can exchange 
them for cash at that value. [R. C. 1905, § 7112; C. Civ. P. 1877, § 319 ; R. C. 
1899, § 5513.] 

§ 7727. Payment to sheriff by third person. After the rendition of the
judgment any person indebted to the defendant in execution may pay. to 
the sheriff the amount of such indebtedness, or so much thereof as is necessary 
to satisfy the execution and the sheriff 's receipt shall he a sufficient discharge 
therefor. [R. C. 1905, § 71 13 : C. Civ. P. 1877, § 3:W : R. C. 1899, § 55 1 4.] 

Payment of money to sheriff by person indebted to defendant discharges the debt. 
Fnlwr v .  Wagner, 10 K. D. 287, 86 N. W. 963 ; llostwirk v. Benedict, 4 8. D. 4H, 57 
K. W. 78. 

,\pplies to payments made to a constable. Bedford v. Kissick, 8 S. D. 586, 67 N. W. 
609. 

§ 7728. Claim by third person. Sheriff's jury. If the property levied on
is claimed by a third person as his property, the sheriff may summon from 
his county six persons qualified as jurors between the parties to try the 
validity of the claim. He must also give notice of the claim and of the time 
of trial to the plaintiff, who may appear and contest the claim before the 
jury. The jury and the witnesses must be sworn by the sheriff ; and if their 
verdict is in favor of the claimant the sheriff may relinquish the levy, unless 
the judgment creditor gives him a sufficient indemnity for proceeding thereon. 
The fees of the jury, the sheriff and the witnesses must be paid by the 
claimant, if the verdict is against him ; otherwise by the plaintiff. Each 
party must deposit with the sheriff before the trial the amount of his fees 
and the fees of the jury and the sheriff must return to the prevailing party 
the amount so deposited by him. [R. C. 1905, § 7114 ; C. Civ. P. 1877, § 321 ; 
R. C. 1899, § 5515. ]

Call ing sheriff's jury, not required before demanding indemnity. Matheson Y. John
eon, 16 S. D. 347, 92 N. W. 1083. 

Undertaking voluntarily executed by attaching cred itor when property is cln imrd by 
another than debtor is valid, although no jury tried the claim. Matheson v. F. W. 
Johnson Co., 16 S. D. :; 47 _  92 N. \V . 1083. 

As to nature and t:lfoct of sl1erilf's jury and verdict. Pfei fer v. Hatton, 17 N. D. 99, 
115 �- W. 19 1. 

Right to maintain action to recover property in specie against officer who has levied 
thereon. 18 L.R.A. ( N .8. )  1272. 

As  to similar providon i n  Cal. Code Civ. Proc., A 689, see Paden v. Goldbaum, 4 Cal. 
Unrrp. 767, 37 Pac. 75:1 ; BrPnot v. Robinwn, 108 Cnl. lH, 41 Pac. 37 ; Vermont M. Co. 
v. H 1 ow, 10!1 Cal. 236, 50 Am. St. Rep. 37 .  41 Pac. 1 03 1 : �tockton Snv. & L. Soc. v. 
Pun i s , 5 Cal. Unrep. 164, 42 Pac. Hl ;  Fuller D. Co. v. �fcDadc. 1 1 3  Cal. 360, 45 Pac. 
694 ;  Dubois v. Spinks, 1 1 4 C11l .  2 89 ,  4 6 Pac. 9 5 ;  l l �ndrrson v. !fart, 122 Cal . 332, 54 
Pac. 1110 ; Kellogg v. Burr, 1!!6 Cal .  38, 58 Pac. 306 ; Hickey v. Coschina, 133  Cal, 81 
65 Pac. 313 ; Richey v . Rak�·, 1 3 S Cal .  4 4 1 ,  7 1  Pac. 499 .  •

ARTICLE 2.- EXEMPTIONS. 
§ 7729. Property_ exem�t fro_m all proc�ss. Except as hereinafter provided

the 11 roperty ment10ned m this chapter 1s exempt to the head of a familv  
a-. ddi u t�d by chapter  51  of the civil code, from attachment or  mesne process 
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and from levy and sale upon execution and from any other final process issued 
from any court. [R. C. 1905, § 7115 ; C. Civ. P. 1877, § 322 ; R. C. 1895, 
§ 5516. l

§ 7730. Absolute exemptions. The property mentioned in this section is
absolutely exempt from all such process, levy or sale : 

1. All family pictures.
2. A pew or other sitting in any house of worship.
3. A lot or lots in any burial ground.
4. The family bible and all school books used by the family and all other

books used as a part of the family library not exceeding in value one hundred 
-0ollars. 

5. AU wearing apparel and clothing of the debtor and his family.
6. The provisions for the debtor and his family necessary for one year 's

11upply, either provided or growing, or both. and fuel necessary for one · year. 
7. The homestead as created,  defined and limited by law. [R. C. 1905,

i 7116 ; C. Civ. P. 1 877, § 323 : R. C. 1899, § 5517. ] 
Exemption privileges are to be Jibernllv construed and debtor should not be deprived 

thereof through technical following of 'statutf's pertaining to pleading. Bradley v. 
Earle, 22 N. D. 139, 42 L.R.A. ( N.S. ) 575, 132 N. W. 660. Ann. Cas. 19HA, 1 181. 

Personal property exemptions not repented by constitution. Roesler v. Taylor, 3 N. D. 
546, 58 N. W. 342. 

Defeat by offset of mutual judgment. Cleveland v. McCanna, 7 N. D. 455, 75 N. W. 
908, 66 Am. St. Hep. 670, 41 L.R.A.  852 ; Pirie v. Harkness, 3 S. D. 178, 52 N. W. 58 l . 

A watch and chain habitually worn is exempt as wearing apparel. Brown v. Edmonds, 
8 S. D. 271 , 66 N. W. 310,  59 Am. St. Rep. 762. 

In bankruptcy of partnership individual exemptions are not allowed. Re Lenz, 97 
Fed. 486. 

Exemption claim ; when made by wife. Ness v. Jones, 10 N. D. 587, 88 N. W. 706, · 
Reservation of exemptions in assignment is no evi?ence of fraud. Red River Bank v. 

Freeman, 1 N. D. 196, 46 N. W. 36 ; Dawley v. Sherwin, 5 S. D. 594, 5;} N. W. 1027. 
Exemption, become absolute property of family on death of husband. Fore v. Fore, 

2 N. D. 260, 50 N. W. 712. 
Selection of homestead ; extent and valu«: ; liability for debts. Foogman v. Patterson, 

9' N. D. 254, 83 N. W. 15 ; Van Doren v. Miller, 14 S. D. 264, 85 N. W. 187. 
HOWJestead exempt from sale for purchase money. N. W. Loan Co. v. Jonasen, 11

8. D. 566, 79 N. W. 840.
8ale of homeste11d under execution conveys no title. Johnson v. Twichell, 13 N. D. 

426, 101 N. W. 318. 
Homestead is not subject to mechanics' l ien. Fallihee v. Wittmayer, 9 S. D. 479, 70 

N. W. 642 ; Morgan v. Beuthein, 10 S. D. 650, 75 N. W. 204, 65 Am. St. Rep. 733 ; L. 
Lamb Lumber Co. v. Roberts, 23 S. D. 191 , 121 N. W. 93. 

Homl'stcad or proceeds thereof are absolutely exempt from seizure by creditor, u
eept as specified in statute. Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 

Constitutionality of statutes relating to exemption of personal property. 45 Am. 
Dec. 251. 

How far proceeds of exempt property retain exempt character. 19 L.R.A. 33. 
Recovery of judgment for exempt claim pending garnishment proceedings in another 

state. 35 L.R.A. ( N.S. ) 1 154. 
Duty of garnishee to set up exemption of principal debtor. 19 L.R.A. 580. 
Set-off and counterclaim a�ainst exempt claim. 42 L,R.A. ( N.S. ) 575. 
Action for loss of exemption by garnishment in another state. 19 L.R.A. 580 ; 36 

L.R. A. 582.
Federal courts following state decisions as to debtor's exemptions. 40 L.R.A. ( N .S. ) 437.
As to simi lar proYision in Cal. Code Civ. Proc., § 690, see Iu re McManus, 87 Cal.

292, 10 L.R.A. 567, 22 Am. St. Rep. 2 50, 25 Pac. 413 ; Estate of Klemp, llil Cal. 41, 39 
L.R.A. 340, 63 Am. St. Hep. 69 , 50 Pac. 1062.

§ 7731. Additional exemptions. In addition to the property mentioned in
the preceding  section, the head of a family may, by himself or his agent, 
select from all other of his personal property not absolutely exempt, goods, 

· ehattels, merchandise, money or other personal property. not to exceed in
the aggregate five hundred dollars in value, which is also exempt and must be
-0hosen and appraised as hereinafter provided. [ 1911, ch. 132 ; R. C. 1905,
,§ 7117 ; C. Civ. P. 1 877, § 324 ; R.  C.  1 895, § 5518 : 1901. ch . 76. ]

Additional exemptions a person11l privilege, and must be claimed, or they are waived. 
Longley v. Daly, 1 S. D. 257, 46 N. W. 247. 

Sufficiency of schedule to entitle debtor to exemption, under statute. Pfeifer v. llat
ton, 18 N. D. 144, 118 N. W. Hr. 
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Selection of additional exemptions. Northup v. Crou, I N. D. 433, 61 N. W. 718 ; 
Bissonette v. Barnes, 4 N. D. 311, 60 N. W. 841 ; Linander v. Longsta1f, 7 8. D. 157, 63 
N. W. 775. 

Unmarried man may be head of famil1. Webster v. MeGauvran, 8 N. D. 274, 78 
N.  W. 80. 

Mutual ju�gm�nts cannot be set off' to defeat exemptions. Cleveland v. MoCanna, T 
N. D. 455, 75 N. W. 908, 66 Am. St. Rep. 670, fl L.R.A. 852.

Selection of exemptions by wife. Ecker v. Lindakog, 12 8. D. 428, 81 N. W. 905, 48
L.R.A. 155.

Married woman living with her husband must show affirmatively that ebe heads the
family to recover exempt property. Blount v. Medbery, 16 8. D. 562, 94 N. W. 428.

Debtor is entitled to reasonable time after notice that bis selection exceeded amount
allowed by law to make second selection. Nelson v. Oium, 21 8. D. 541, 114 N. W. 691.
· Claim for exemptions in garnishment proceeding in justice court must, in order to se"e
as defense, have been preceded by filing schedule of debtor's peraonal property. Burcell
v. Goldstein, 23 N. D. 257, 136 N. W. 243.

§ 7732. Speculc alternative exemptions. Instead of the exemption granted
in the preceding section the head of the family may select and choose the 
following property, which shall then be exempt : 

1. All miscellaneous books and musical instruments for the use of the family
not exceeding five hundred dollars in value. 

2. All household and kitchen furniture, including beds, bedsteads and
bedding used by the debtor and his family not exceeding five hundred dollars 
in value ; and in case the debtor shall own more than five hundred dollars ' 
worth of such property, he must select therefrom such articles to the value of 
five hundred dollars leaving the remainder subject to legal process. 

3. Three cows, ten swine, one yoke of cattle and two horses or mules or
two yokes of cattle, or two spans of horses or mules, one hundred sheep and 
their lambs under six months old and all wool of the same and all cloth or 
yarn manufactured therefrom, the necessary food for the animals herein
before mentioned for one year either provided or growing, or both, as the 
debtor may choose ; also one wagon, one sleigh, two plows, one harrow and 
farming utensils, including tackJiie for teams, not exceeding three hundred 
dollars in value. 

4. The tools and implements of any mechanic, whether a minor or of age,
used and kept for the purpose of carrying on his trade or business, and in 
addition thereto stock in trade not exceeding two hundred dollars in value. 
The library and instruments of any professional person not exceeding six 
hundred dollars in value. [R. C. 1905, § 7118 ; C. Civ. P. 1877, § 325 ; R. C. 
1895, § 5519. ] 

3. Purpose for which horses are used as affecting exemption under atatute epecUlcally
exempting horses. 3 L.R.A. ( N.S. ) 693. 

4. 'fools subject to exemption. 47 Am. Rep. 190.
§ 7733. Those by number chosen. By value a.ppraised. All the articles

enumerated in the preceding section, which are exempt by limitation of 
number, must be chosen by the debtor, his agent or attorney ; so, also all prop
erty exempt by limitation of value must be determined by an appraisement 
made under the direction of the sheriff or other officer. 

Whenever any debtor, against whom an execution, warrant of attachment or 
other process has been issued, desires to avail himself of the benefit of section 
7731, said debtor, his agent or attorney, shall make a schedule of all his 
personal property of every kind and character, including money on hand and 
debts due and owing to the debtor, and deliver the same to the officer having 
the execution, warrant of attachment or other process, which said schedule 
shall be subscribed and sworn to by the debtor, his agent or attorney, and 
any property owned by the debtor and not included in said schedule shall 
not be exempt as aforesaid ; provided, however, that no claim for exemptions 
shall be disallowed for insufficiency as to form unless three days ' notice in 
writing shall have first been given of the insufficiency by the party in interest 
claiming such insufficiency to the person making the claim for exemptions, and 
specifying in apt l anguage the defect complained of. And the person claim-
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ing the exemption shall thereupon amend the same to conform to the objections 
made within three days, if he or they desire so to do, by serving upon the 
proper person an amended claim for exemptions. [1913, ch. 161 ; R. C. 1906, 
§ 7119 ; C. Civ. P. 1877, § 326 ; 1885, ch. 55, § 1 ;  R. C. 1899, § 5520.]

Debtor muat indicate property aelected. Northrup v. Cross, 2 N. D. 433, 51 N. W. 718. 
Schedule not necessary to ahow debtor to be head of family. Webster v. M.cGauvran, 

8 N. D. 274, 78 N. W. 80. 
Failure to make out schedule ; property omitted subject to levy. Wagner v. Olson, 3 

N. D. 69, 54 N. W. 286 ; Holdridge v. Lee, 3 S. D. 134, 52 N, W. 265 ; Brown v. Ed· 
111ond1; II S. D. 508, 119 N. W. 731.

Duty of officer to have apprai.sement made when schedule has been delivered. Paddock 
v. Balgord, 2 S. D. 100, 48 N. W. 1140 ; Linander v. Longstaff', 7 S. D. 1117, 63 N. W. 775.

Admission of a service of copy of schedule sufficient. Swensen v. Christoferaon, 10
8. D. 188, 72 N. W. 459, 65 Am. St. Rep. 712 • 

.Exemptions cannot be claimed or secured by filing schedule with constable, as section 
does not apply to garnishment& in justice'& court. Burcell v. Goldatein, 23 N. D. 257, 
136 N. W. 243. 

§ 7734. How appraisers selected. To make the appraisement the debtor,
his agent or attorney mUBt select one person and the creditor, his agent or 
attorney, another person, and these two so selected, a third person, who 
must all be disinterested citizens of the county, not related to either party 
nearer than the fourth degree. If the two fail to agree upon a third person, 
the sheriff or other officer must select the third person ; and in like manner, 
if either the debtor or creditor fails or refuses upon notice to select a person 
to act as one of the appraisers, the sheriff or other officer must select one for 
them. [R. C. 1905; § 7120 ; C. Civ. P. 1877, § 327 ; R. C. 1899, § 5521.] 

§ 7735. Oath and duties of appraisers. 'fhe three appraisers so selected
. must take and subscribe an oath before the sheriff or other officer, to be 
attached to the inventory of appraisement, that they will truly, honestly 
and impartially appraise the property of the debtor. The property mUBt be 
appraised at the actual value of the several articles at the place where they 
are situated as near as can be determined, and must be set down in an 
inventory by articles or by lots, when definitely descriptive, with the value 
opposite. From the appraisement so made, if over the amount of one thou
sand dollars, the debtor, his agent or attorney, may select the amount in 
value of one thoUBe.nd dollars, or the alternative amount in value of each 
class, leaving the remainder, if any, subject to legal process. [R. C. 1905, 
§ 7121 ; C. Civ. P. 1877, § 328 ; 1885, ch. 55, § 2 ;  R. C. 1899, § 5522 ; 1901, ch. 76. ]

§ 7736. Wife, or child over sixteen, may act. If in any case the debtor
neglects or refuses or for any cause fails to claim the whole or any of the 
aforesaid exemptions, his wife is entitled to make such claim or demand and 
t<i select anc choose the property, to select and designate one of the appraisers 
and to do all other acts necessary in the premises the same and with like 
effect as the debtor himself might do ; and if she neglects, refuses or for any 
cause fails so to do in whole or in part, then one of their children of sixteen 
years of age or upwards, being a member of the family, may do so in like 
manner and with like effect. [R. C. 1905, § 7122 ; C. Civ. P. 1877, § 329 ; R. C. 
1899, § 5523.] 

Selection b;y wife on husband'& failure ; thirty-two days not unreasonable delay. 
Noyea v. Belding, 11 S. D. 603, 59 N. W. 1061 ; Noyea v. Belding, 6 S. D. 629, 62 N. W. 
953 ; Foogman v. Patterson, 9 N. D. 254, 83 N. W. 15 ; Meyer v. Beaver, 9 S. D. 168, 
68 N. W. 310. 

Claim to exemption by wife after levy on husband's property entitles him to aue 
aheriff for wrongful levy. Thompson v. Donahue, 16 S. J). 244, 92 N. W. 27. 

Right of debtor to assign exemptions, or delegate to another the right to aelect exemp, 
propert1. 30 L.R.A. ( N.S. ) 982. 

§ 7737, Sheriff's inventory of exemptions. The sheriff or other officer hav
ing any process of levy or sale must make return with his writ or warrant 
of any inventory and appraisement of any such exempted or other personal 
property. [R. C. 1905, § 7123 ; C. Civ. P. 1877, § 330 ; R. C. 1899, § 5524. ] 
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· § 7738. Notice to  deb�r. Ola.im within three da.ys. Iri all eases of a levy
upon personal property by the sheriff, constable or other officer, he must 
J.?ivc notice thereof to the debtor, his attorney, agent or wife or, failing 
conveniently to find either, to such child as is described in section 7736 ; and 
the debtor or such other person for him must claim or demand the benefit of 
these exemptions within three days after such notice from the officer, and 
said notice of levy may be by copy or by reading. [R. C. 1905, § 7124 ; C. Civ. 
P. 1877, § 331 ; R. C. 1899, § 5525 . ]

Serving notice not alone sufficient to make levy. Auby v. Rathbun, 11 S .  D .  474, 78 
N. W. 952. 

Time for claiming exemptions not extended by replevin by third party. Furrow v. 
Zollars, 8 S. D. 522, 67 N .  W. 612. 

:-.ot ncc<'��ar.v to demand exemption until senice of notice. Bates v. Callender, S 
D. 250, 16 N. W. 506.

Refusal of garniijh t•c to pay over money because exempt. Black Hilla Co. v. Mitchell,
11 S. D. 615, 79 N. W. 999, 74 Am. St. Rep. 830. 

Waiver of exemption by failure to claim. 31 Am. Rep. 44. 
Injunction to protect exemption in case of execution sale. 30 L.R.A. 99. 
Jurisdiction of courts to enjoin execution sales in protection of exemption. 30 L.R.A.-

132. 
Amount in dispute in ca&c of injunction ago.inst sale of exempt property. 81 L.R.A. 

781 .  
Injunction against suit in another state to evade looal exemption laws. 15  L.R.A. ( N.B. ) 

1008. 
§ 7739. Oases in which only absolute exemptions a.re allowed. No personal

property, except absolute exemptions, shall be exempt from execution or
attachment in an action for laborer 's or mechanic 's wages, or for a debt in
curred for property obtained under false pretenses ; and no personal property 
shall be exempt from such process in an action for the collection of the bills 
of a legally practicing physician o.r nurse for professional service or medicine, 
or in an action for the collection of a bill for board, medicine or attendance
furnished patients at any hospital in this state, except absolute exemptions
and household and kitchen furniture, stoves and two cows, the value of which,
exclusive of absolute exemptions, shall not exceed five hundred dollars .
which value in case of dispute shall be determined by appraisers to be selected
in accordance with the provisions of section 7734. [ H. C. 1 905, § 7125 ;
C. Civ. P. 1877, § 332 ; 1881, ch. 34, § 1 ;  R. C. 1899, § 5�26 ; 1901, ch . 77.]

Judgment for labor is  not for " laborers' or mechanics' wages." Paddock v.  Balgord,
2 S. D. 1 00, 4 8  N. W. 840 : Busta v. \Yar<lnll, 3 S. D. 1 4 1 , 52 N. W. 4 18.

Only absolute exemptions al lowed as a�ainst exceution on judgment for property ob
tained under false preh•nlWs. Re Kaeppler. 7 N. D. 4:l5 ,  75 N.  W. 789 ; Sobolisk v.
,Jacobson, 6 N. D. 175, 6:l N. W. 46 ; Sundback v. Griffith, 7 S. D. 1 09, 63 N. W. 544 ; 
Hall v. Harris, 1 S. D. 279, 46 N. W. 9"J l ,  36 Am.  St. Rep. no : Perrott v. Owen, 7 
8. D. 4 54 ,  64 N. W. 526 ; Taylor v. Rice, 1 N. D. 72,  44 N. W. 1017.

Effect of disrhnrge in bankruptcy on liens on exempt property. 42 LlR.A. (N.S. ) 296 .
§ 7740. Property not exempt in action for its purchase price. No property

shall be exempt from execution or attachment in an action brought for its 
purchase price or any part thereof. [R. C. 1905, § 7126 ; 1883, ch. 50, § 1 ;  
R. C. 1 895, § 5527.]

'!ll ingl ing goods ; purchase nioney ; execution . Wagner v. OlBOn, 3 N. D. 69,  54 N. W.
286 .  

:Mortgagor is not entitled to exemptions as again8t mortgagee who recovered jndg, 
mcnt on mortgage notes given for purchase price. :Mostel ler v .  Holbom, 21  S. D. 547,
1 1 1 K .  W. 693.

Lien of attachment on personal property of banknipt, set aside as exempt, in bank•
rnptey procecd inJ!s, i s not discharl,(ed by discharge in bankruptcy. F. }fayer Boot & 
Shoe Co. v. Ferguson , 19 �. D. 496, 126  N .  W. 1 1 0.

l lonwstead or proceeds thereof are absolutely exempt from seizure by creditor, ex 
C<'pt us Ap('citi<'d in statute. Dieter v. Fraine, 20 N. D. 484 ,  128  N. W. 684.  

§ 7741. Partnership can claim but one exemption. A partnership firm
cau c la im Lut one exemption of one thousand dollars in value or alternative 
1 1 roperty, "·h , •n  so a ppl i r ahl<', instead thereof, out of the partnership property. 
Al l  par1 TH•nd1 i p  propaty claimNl as exempt shall constitute a part of the 
cxe 1 1 1p t 1 ons  of  t h e  several partne . :-, the same being divided in proportion 
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to the interests of the partners in the firm assets, and in no case shall the.> 
aggregate exemptions of the several partners exceed the amount which would 
have been allowed to them if the partnership had not existed ; provided, 
however, that the provisions of this section shall not apply to or affect any 
debt contracted prior to the taking effect thereof. [R. C. 1905, § 7127 ; 
C. Civ. P. 1877, § 333 ; R. C. 1895, § 5528 ; 1901, ch. 76.]

Exemption to partnership not repealed by constitution. Roesler & White v. Taylor, 
3 N. D. 546, 58 N. W. 342. 

Exemptions of partnership belong to firm, not to individual&. Bette v. Letcher, 1 
8. D. 182, 46 N. W. 193.

Wife of partner may claim exemJ>tiona on failure of husband to do ao. Noyes v.
Belding, 6 S. D. 603, 59 N. W. 1069 ; Noyea v. Belding, 6 S. D. 629, 62 N. W. 953. 

§ 7742. When no exemptions. Except those made abc,olute, the exemp
tions herein provided for must not be construed to apply to the following 
persons : 

1. To a corporation for profit.
2. To a nonresident.
3. To a debtor who is in the act of removing with his family from the

state ; or 
4. Who has absconded, taking with him his family. [R. C. 1905, § 7128 :

C. Civ. P. 1877, § 333 ; R. C. 1899, § 5529.]
Wife of partner mav claim exemptions on failure of husband to do so. Noyes v. Beld· 

Ing, 5 8. D. 603, !i9 N. W. 1069 ; Noyes v. Belding, 6 S. D. 62� , 62 N. W. g53 ,  
Exemptions of partnership belong to firm, not to individuals. Betts v .  Letcher, 1 

B. D. 182, 46 N. \Y . 193.
Exemption to partnership not repealed by constitution. Roesler & White v. Taylor, 3

N. D. 546 ,  58 N .  W. 342. 
In bankruptcy of partnership, individual exemptions not allowed. Re Lenz, 97 Ft>d.

486. 
2. Widow's right to exemption out of personal assets of estate of deceased husband.

who was a nonresident. 11 L.R.A . (N.S. ) 361. 
When does nonresidencc of person intending to leave permanently begin, for purpose 

of exemption. 1 L.R.A. (N.S. ) 778. 
§ 7743. Only absolute exemptions against :ftnes, penalties and costs. No

property, either real or personal, except the homestead and other exemp
tions made absolute shall be exempt from levy, seizure and sale by virtue of 
any final writ or process issued on a judgment for fines, penalties or costs 
of criminal prosecutions, and no property except the homestead and other 
exemptiens made absolute, and personal property of any kind in addition 
thereto to the value of five hundred dollars, shall be exempt from levy, 
seizure or sale by virtue of al}y final writ or process issued on a judgment 
for forfeitures of undertakings and bonds, or of recognizance taken and en
tered in criminal cases. [R. C. 1905, § 7129 ; C. Civ. P. 1877, § 334 ; R. C. 
1899, § 5530.] 

ARTICLE 3.- SALES. 
§ 7744. Personalty. Notice of sale. Perishable. The officer who levies

upon personal property by virtue of an execution must before he proceeds 
to sell the same cause public notice to be given of the time and place of such 
sale for at least ten days before the day of sale. The notice must be given 
by advertisement published in some newspaper printed in the county or 
subdivision or, in case no newspaper is printed therein, by posting ad
vertisements in five public places in the county. Perishable property may 
be sold by order of the court or a judge thereof, prescribing such notice, 
time and manner of sale as may be reasonable. considering the character 
and condition of the property. [R. C. 1905, § 7130 ; C. Civ. P. 1877, § 335 : 
R. C. 1899, § 5531.]

Ei,!!ht dnys' notice of sale insufficient. Bowman v. Knott, 8 S. D. 330 , 64: N. W. 4:'\7 . 
Notice of sale under execution issued by justice must be poated. Fodness v. Jucl fg_ 

13 S. D. 145, 82 N. W. 396. 
Purchaser who made first pnymcnt and held contrnct from commissioners of �chool 

lands ha� interP�t wh ich may lie subject to execution. Brooke v. Eastman, 17 � - D. 
339, 96 N. W. 699 . 
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What constitutes proper and sufficient notice of execution sale. 75 Am. Dec. 704.
As to similar provision in Cal. Code Civ. Proc., I 692, see Xorthern C. I. Trust v.

Cadman, 101 Cal. 200, 35 Pac. 557 ; Lehnhardt v. Jennings, 119 Cal. 192, 48 Pac. 56,
51 Pac. 1115.

§ 7745. Real property. Same. Before any real property or interest therein
taken on execution shall be sold the officer making such sale must cause 
public notice of the time and place thereof in manner following : 

1. If there is a newspaper printed in the county or subdivision where
the real property to be sold is situated, such notice must be given by adver
tisement in some newspaper printed in such county or subdivision, once a 
week, for at least thirty days prior to making such sale. 

2. In c�e there is no newspaper printed in such county or subdivision,
then the officer making such sale must cause such advertisement to be made 
by posting a copy of such advertisement on the outer door of the court house 
ur building wherein the district court of the county or subdivision was last 
hel�, and in five other public places in the county. All sales made without 
notice as provided in this section must be set aside by the court to which the 
exec�tion is returnable, upon motion to confirm the sale. [R. C. 1905, § 7131 ; 
C. Civ. P. 1877, § 366 ; R. C. 1899

1 
§ 5532.]

Title of purchaser as aft'ected by irregularities in notice ot1·udicial sale. 21 L.R.A. 42.
What is proper and sufficient notice of judicial sale. 75 m. Dec. 704. 
As to similar provision in Cal. C-Ode Civ. Proc., I 6:13, see Kelley v. Desmond, 63 Cal. 

517 ; Northern C. I. Trust v. Cadman, 101 Cal. 200, 35 Pac. 557 ; Bellmer v. Bleasington, 
136 Cal. 3, 68 Pac. 111. 

§ 7746. Where sale made. All sales of real property, or any interest
therein, under execution, must be held at the court house, if there is one in the 
county or subdivision in which such real property is situated, and if there 
is no court house, then at the door of the house in which the district court 
was last held, and if there is no court house and no district court has been 
held in the county or subdivision, then at such place within the county or 
subdivision as the sheriff shall designate in his notice of sale. [R. C. 1905, 
§ 7132 ; C. Civ. P. 1877, § 337 ; R. C. 1899, § 5533.]

§ 7747. Time and manner of sale. All Rales of property under execution
must be made at public auction to the highest bidder between the hours 
of nine in the morning and four in the afternoon. After sufficient property 
has been sold to satisfy the execution no more can be sold. No Rheriff or 
other officer, nor his deputy, holding the execution or making the sale of 
property, either personal or real, can become a purchaser or be interested 
directly or indirectly in any purchase at such sale, and every purchase f() 
made shall be considered fraudulent and void. When the sale is of personal 
property capable of manual delivery, it must be within view of those who 
attend the sale and be sold in such parcels as are likely to bring the highest 
price ; and when the sale is of real property consisting of several known lots 
or parcels they must be sold separately. The judgment debtor, if present at 
the sale, may also direct the order in which property, real or personal, shall 
be sold, when such property consists of several known lots or parcels or of 
articles which can be sold to advantag-e separately, and the sheriff or other 
offien must follow such directions. [R. C. 1905, § 7133 ; C. Civ. P. 1877, 
§ 338 : R. C. 1899, § 5534.]

Inadequacy of price ; 11ale of land en masse. Power v. Larabee, 3 N. D. 502, 5'7 N. W. 
789 . 44 Am. St. Ree, 577 .  

Sale of corporation stock may be without actual seizure or manual poHession of
certificate. Van Ci!!f' v. Bank. 4 D. 485, 33 N. W. 897. 

Place for holding judicial sale. 33 L.R.A. 92. 
Who may not purchase at judicial sale. 136 Am. St. Rep. 789, 
Right of offieer condu<'ting a sale to make bids. 20 L.R.A. 503. 
Jm•gulnritr in judic ial sale as irround for injunction against 11ale. 30 L.R.A. 138. 
GPneral rulf'  as to s11pprcs11ion of competition at judicial sale. 42 L.R.A. (N.S. ) 1 198. 
F.fTt>rt of snle of more land than necessary to satisfy judgment. 13 Am. Dec. 212. 
ln j u11rt ion against imle of personal property. 111 Am. St. Rep. 9'7. 
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Al to similar provision in Cal. Code Civ. Proc., f 694, see Browne v. Ferrea, 51  Cal . 
552 ; Vigoureux v. Murphy, 64 Cal. 346 ; Sheehy v. Graves, 58 Cal. 449 ; Gleason v. Hill, 
65 Cal. 17, 2 Pac. 413 ; Bank of Sonoma Co. v. Charles, 86 Cal. 322, 24 Pac. 1019 ; 
Ontario L. & I. Co. v. Bedford, 90 Cal. 181, 27 Pac. 39 ; Marston v. White, 91 Cal. 37, 27 
Pac. 588 ; Orton v. Brown, 113 Cal. 561,  45 Pac. 835 ; Connick v. Hill, 127 Cal. 162, 59 
Pac. 832 ; County Bank v. Goldtree, 129' Cal. 160, 61 Pac. 785 ; Anglo-Californian Bank 
v. Cerf, 142 Cal. 303, 75 Pac. ll02 ; Smith v. Randall, 6 Cal. 47, 65 Am. Dec. 475 ;  San
Francisco v. Pixley, 21 Cal. 56.

§ 7748. Postponements. When there are no bidders or when the amount
offered is grossly inadequate, or when from any cause the sale of any real 
or personal property upon execution or upon the foreclosure of a mortgage or 
other lien is prevented from taking place on the day fixed, the sheriff, or 
person making the same, may postpone the sale for not more than three days 
without being required to give any further notice thereof, but he shall not 
make more than two such postponements and such postponements must be 
publicly announced when and where the sale should have taken place. Such 
sale may be postponed for a longer period than three days by continuing 
the publication· of the original notice of sale together with notice of such 
postponement, specifying the time and place at which such postponed sale 
will be made. [R. C. 1905, § 7134 ; C. Civ. P. 1877, § 339 ; 1885, ch. 136, § 1 ; 
R. C. 1895, § 5535.]

Adjournment of execution sales. 26 Am. Dec. 536 ; 97 Am. St. Rep. 653. 
Lou of priority of execution by consent of creditor to delay or postponement of 

judicial sale. 27 L.R.A. 374. • • 
Judicial sale on other than appointed date. 38 L.R.A. ( N.S. ) 248. 

§ 7749. Surplus paid defendant. When the property sells for more than
the amount required to be collected, the surplus must be paid to the defend
ant, unless the officer has another execution in his bands on which said sur
plus may be rightfully applied. [R. C. 1905, § 7135; C. Civ. P. 1877, § 34-0 ; 
R. C. 1899, § 5536. l

§ 7750. Sa.le after sixty da.ys. Abandonment of levy. In case of the
failure of the sale by reason of irregularities in giving notice thereof, or of 
its postponement, the property may be sold upon proper notice by virtue 
of the execution after the expiration of the sixty days allowed for the return 
th�reof, and the officer in his return shall set forth the facts regarding 
such failure or postponement; or the plaintiff may in writing filed with the 
clerk abandon such levy upon paying the costs thereof ; in which case exe
cution inay issue ,vith the same effect as if none had been issued. [R. C. 
1905, & 7136 ; C. Civ. P. 1877, & 341; R. C. 1895, § 5537.] 

Second execution may isaue when property baa been released because subject to chattel 
mortgage which a judgment creditor refuses to pay. Yetzer v. Young. '3 S. D. 263, 
52 N. W. 1054. 

§ 7751. Purchaser's right. Sheriff''• certfflcate. Upon a sale of real
property the purchaser is substituted to and acquires all the right, title, 
interest and claim of the judgment debtor thereto ; and when the estate is 
less than a leasehold of two years' unexpired term, the sale is absolute. In 
all other eases the real property is subject to redemption as provided in this 
eh.al?ter. The officer must give to the purchaser a certificate of sale, con
tammg : 

1. A particular description of the real property sold.
2. The price bid for each distinct lot or parcel.
3. The whole price paid.
4. When subject to redemption it must be so stated.
Such certificate must be executed by the officer and acknowledged �

proved as is or may be required by law for deeds of real property and may 
be recorded in the office of the register of deeds of the county wherein the 
rc>al property is situated ; and the same or a certified copy thereof certified by 
such register shall be taken and deemed evidence of the facts therein recited 
and containt>d. (R. C. 1905, § 7137; C. Civ. P. 1877, § 342 ; R. C. 1899, § 55:18. l 

Lej?al title rl'mains in judl!fflent debtor until expiration of time for redemption. Wood 
'"· Conrad, 2 S. D. 405, 50 N. W. 903 ; Whithed v. Elevator Co., 9 N. D. 224, 83 N. W. 238. 
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Purchaser of school land, receiving contract of sale on making first payment, has inter-
est therein subject to sale on execution. Brooke v. Eastman, 17 S. D. 339, 96 N. W. 699. 

Title acquired by purchaser at judicial sale. 21 L.R.A. 45. 
Title acquired by p.aintiff purchasing at judicial Rale. 79 Am. St. Rep. 947. 
Nature of the title or estate of the holder of a sheriff's certificate before obtaining a 

deed. 15 L.R.A. 68. 
Insanity of judgment debtor as a.ft'ccting title of purchaser at judicial sale. 39 L.R.A. 

T76. 
Rights of seller of fixtures to retain title thereto or lien thereon as at,rainst purchaser 

at judicial sale. 1 B. R. C. 669. 
Quitclaim deed from purchaser at a judicial sale aa pa88ing title subsequently com· 

pletcd. 35 L.R.A. ( N.S. ) 1190. 
How far purchaser at judicial sale protected as bona flde purchaser. 21 L.R.A. 33. 
Purchase by tenant at judicial sale during tenancy. 53 1,.R.A. 937. 
Right of one cotenant to purchase the property in his own right at a sale under an 

incumbrance created by one through whom the cotenants derive title. 19 L.R.A. ( N.S. ) 
591. 

Validity of agreement to purchase property at judicial sale for joint benefit. 38' 
L.R.A. ( N.S. ) 719.

Necessity of change of poeaession to uphold judicial sale aa against creditors of former
owner. 36 L.R.A. ( N.S. ) 1019. 

Duty of sheriff to inform purchasers of incumbrancea. 43 Am. Dec. 143. 
Effect of misrepresentation to purchasers by sheriff. 18 L.R.A. 88. 
Right of purchaser of land at judicial sale to abatement of purchaae price for deficiency 

in quantity. 28 L.R.A. ( N.S. ) 393. 
Liability of execution creditor for return of purchaee price upon failure of title to 

property sold on exceution. 36 L.R.k. ( N.S. ) 1218. 
Liability of purchaser at judicial sale of property charged with the payment of a 

legacy. 30 L.R.A. ( N.S. ) 820. 
Right of creditor to enforce promise of one allowed to secure property at judicial sale 

upon faith of his promise to pay owner's debts. 15 L.R.A. ( N.S. ) 399. 
As to similar provision in Cal. Code Civ. Proc., I 700, see Eldridge v. Wright, 55 Cal. 

531 ; Foorman v. Wallace. 75 Cal. 552, 17 Pac. 680 ; Robinson v. Thornton, 102 Cal. 675, 
34 Pac. 120 ; Duff v. Randall, 116 Cal. 226, 58 Am. St. Rep. 158, 48 Pac:. 66 : Reynolds 
v. London & L. F. I. Co., 128 Cal. 16, 79 Am. St. Rep. 17, 60 Pac. 467 ; Summerville v.
Stockton lf. Co., 142 Cal. 529, 76 Pac. 243 ; Leet v. Armbruster, 143 CaL 663, 77 Pac. 653 ;
Kent v. LatTan, 2 Cal. 595.

ARTICLE 4.- CONPIRYATION. 

§ 7762. Proceedings upon confirmation. If the court upon the return of
any writ of execution for the satisfaction of which any real property or 
interest therein has been sold, shall ,  after having carefully examined the pro
ceedings of the officer, be satisfied that the sale has in all respects been made 
in conformity to the provisions of this chapter, the court must make an order 
confirming the sale and directing the clerk to make an entry on the journal, 
that the court is satisfied of the legality of such sale and an order that the 
officer make to the purchaser a deed of such real property, or interest therein, 
at the expiration of one year from the day of sale unless the same is redeemed 
as herein provided. And the officer after making such sale may retain the 
purchase money in his hands, until the court shall have examined his proceed
ings as aforesaid, when he must pay the same to the person entitled thereto by 
order of the court. f R. C. 1905, § 7138 ; C. Civ. P. 1877, § 343 ; R. C. 1899, 
§ 5539. ]

1f report is re<.,rttlar, It is duty of court to confirm sale. Warren v. Stinson, 6 N. D. 
293. 7tl N. \V. 279.

Or<lPr confirming- execution sale. appealable. Dakota Inv. Co. v. Sullivan, 9 N. D. S03,
83 K. W. 233 .  81 Am. f-t. Rep. 58-l. 

?If Pre failure to have �ale confirmed will not defeat purchaser's title. Baxter v. O'Leary, 
1 0  8. 0. 1 ,,0 ,  7:! �- "· · 9 1 .  65 Am. 8t. Rep. 702. 

Cot 1 rt <'nnnot look ht•�·ond n•port of exl'Cntion sale on application to confirm a.me. 
C'rn1 1rh v. 11 : ikofa. \�. &. :\f. R. Co., 1 8  $. D. 540, 101 N. W. 722. 

n , - l i l ' f  of p 1 1 r�' • " �"r on nnnull in;.r judicial salr,. 69 L.R.A. 33. 
TI1 · im l , 1 1 r�, ·nw11 t  of purchasn at void judicial sale. 21 L.R.A. 50 ;  Cl9 L.R.A. 19. 
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ARTICLE 5.--: REDEllPTJON • 

. § 7753. Who may redeem. Redemptioner. Property sold subject to redemp
tion, or any part sold separately, ruay be redeemed in the manner hereinaiLer 
provided by the followiug persons, or their successors in interest : 

1. '!'he judgment del.Jt,,r, or his successors in interest.
2. A creditor having a lien by judgment, mortgage or otherwise on the prop

erty sold or on some share or part thereof, subsequent to that on which the 
property was sold. 

The persons mentioned in the second subdivision of this section are in this -
chapter termed redemptioners. [R. C. 1905, § 7139 ; C. Civ. P. 1877, § 344 ; 
R. C. 1839, § 5540 ; 190:3, ch. 169 . ]

Who may be  redemptioners. . Scaman v .  Galligan, 8 S .  D .  277, 66  N.  W.  458 ; Rudolph v. Herman, 4 S. D. 283, 56 N. W. 1101 ; McDonald v. Beatty, 10 N. D. 611, 88 N. W. 2bl.
Junior execution creditor redeeming from mortgage foreclosure continues to be a.

cred�tor and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 17 S. D. 51, 
95 N. W. 281. 

Redemption by another within year does not extend judgment debtor's time to redeem. 
Stocker v. Puckett, 17 S. D. 867, 96 N. W. 91. 

Court cannot deprive huaband of right to redeem on requiring aale of homestead to 
pay alimony. Harding v. Harding, 16 S. D. 406, 92 N. W. 1080. 

Who may redeem from judicial sale. 21 Am. St. Rep. 243. .,Effect of redemption from judicial sale. 67 Am. St. Rep. 510. 
As to similar provision in Cal. Code Civ. Proc., I 701, see Yoakum v. Bower, 111 Cal. 

539 ; Porter v. Pico, 55 Cal. 165 ; Eldridge v. Wright, 55 Cal. 531 ; Edwards v. Burris, 
60 Cal. 157 ; Calkin■ v. Steinbach, 66 Cal. 117, 4 Pac. 1103 ; Southern Cal. R. Co. v. 
McDowell, 105 Cal. 99, 38 Pac. 627 ; Phillips v. Hagart, 113 Cal. 55;!, 54 Am. St. Rep. 369, 
45 Pac. 843 ; Pollard v. Harlow, 138 Cal. 390, 71 Pac. 454, 6-18 ;  Bagley v. Ward, 27 Cal. 
369 ; Perkins v. Center, 35 Cal. 713. 

§ 7754. Payment on and period for redemption. The judgment debtor or
redemptioner may redeem the property from tho purchaser within one year 
after the sale on paying the purchaser the amount of his purchase with twelve 
per cent interest thereon together with the amount of any assessment or taxes 
which the ·purchaser may have paid thereon after the purchase, and interest 
at the same rate on such amount ; and if the purchaser is also a creditor, hav
ing a prior lien to that of the redemptioner, other than the judgment under 
which such purchase was made, the amount of such lien with interest. [R. C. 
1905, § 7140 ; C. Civ. P. 1877, § 345 ; R. C. 1899, § 5541 . ]  

Junior execution c,:editor on  redemption from foreclosure of prior mortgage still 
retains character of execution creditor subrogated to that of prior mortgagee. liacGr,:)gor 
v. Pierce, 17 S. D. 51, 95 N. W. 281.

A judgment debtor has, during the year within which be is entitled to redeem from an
execution sale, a substential interest in the property which, under section 7720, is 
aubject to sale on execution. Lynch v. Burt, 1 32 Fed. 417.  

Redemption from purchaser of property sold under execution is not voluntary payment 
of debt for cancellation and payment of which said execution was issued and eaid property 
aold. Murphy v. Casselman, 24 N. D. 336, 139 N. W. 802. 

Day of sale in determining period within which redemption may be made is excluded, 
Styles v. Dickey, 22 N. D. 515 ,  134 N. W. 702. 

First and last days in computin� time for redemption from judicial sale. 49 L.R.A. 236 
Extension of time for redemption from judicial sale when last day falls on Sunday. 

14 L.R.A, 122. 
As to similar provision in Cal. Code Civ. Proc., I 702, see Simpson v. Castle, 52 Cal. 

6� ; Perham v. Kurr, 61 Cal. 331 ; Campbell v. Oakes, 68 Cal. 222, 9 Pac. 77 ; Thresher
v. Atchison, 117 Ca . 73, 59 Am. St. Rep. 159, 48 Pac. 1020 ; Savings Bank of San Diego
County v. Barrett, 126 Cal. 413, 58 Pac. 914 ; Benson v. Bunting. 127 Cal. 532, 78 Am. St. 

!Ref.. 81, 59 Pac. 9:11 ;  Tuohy v. Moore, 133 Cal. 5 16, 65 Pac. 1107 ; Malone v, Roy, 134
Ca . 344, 66 Pac. 313 ; Hooker v. Burr, 137 Cal. 663, 99 Am. St. Rep. 17, 70 Pac, 778 ; 
affirmed in 194 U. S. 415, 48 L.ed. 1046, 24 Sup. Ct. Rep. 706 ; Pollard v. Harlow, 138 
Cal. 390, 71 Pac. 454, 648 ; Knight v. Fair, 9 Cal. 117 ; Sharp v. Miller, 47 Cal. 82. 

§ 7765. Redemption of real estate. If the property is so redeemed by a
redemptioner, another redemptioner may, even after the e�iration of one year 
from the day of sale. redeem from such last redemptioner ; provided, the re
demption is made within sixty days after such last redemption. This sixty day 
' im i ta tion docs not apply to any redemption made within one year after the 
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sale by whomsoever or from whomsoever such redemption is made ; but all 
persons entitled to redeem shall in all cases have the entire period of one year 
from the day of sale in which to redeem. A redemptioner in redeeming from 
another redemptioner must pay the sum paid on such last redemption with 
like interest thereon in addition as provided by the preceding section and the 
amount of any assessment or taxes which the last redemptioner may have 
paid thereon after the redemption by him with like interest on such amount 
and, in addition, the amount of any liens held by said last redemptioner prior 
to his own with interest ; but the judgment on which the property was sold 
need not be so paid as a lien. The property may be again, and as often as a 
redemptioner is so disposed, redeemed from any previous redemptioner within 
sixty days after the last redemption on paying the sum paid on the last pre
vious redemption with interest at the same rate as provided for the first 
redemption in section 7754 in addition and the amount of any assessment 
or taxes which the last previous redemptioner paid after the redemption by 
him with like interest thereon and the amount of any liens, other than the 
judgment under which the property was sold, held by the last redemptioner 
previous to his own, with interest. [R. C. 1905, § 7141 ; 1897, ch. 121, § 1 ;  
R. C. 1899, § 5542.]• Redemptioner must redeem from another redemptioner within sixty days from last 

redemption. Brooke v. O'Connor, 6 N. D. 285, 69 N. W. 692. 
Husband may redeem from sale of homestead to pay alimony. Harding v. Harding, 

16 S. D. 406, 92 N. W. 1080. 
As to similar provision in Cal. Code Civ. Proc., f 703, see Phillipe v. Hagart, 113 Cal. 

552, 54 Am. St. Rep. 369, 45 Pac. 843 ; White v. Costigan, 6 Cal. Unrep. 641, 63 Pae. 
1075 ; Pollard v. Harlow, 138 Cal. 390, 71 Pac. 454, 648 ; Warner Bros. Co. v. Freud, 138 
Cal. 651 ,  72 Pac. 345. 

§ 7756. Record of redemption. Written notice of redemption must be·
given to the sheriff and a duplicate filed with the register of deeds of the 
county, and if any taxes or assessments are paid by the redemptioner or if he 
has or acquires any lien other than that upon which the redemption was made, 
notice thereof must in like manner be given to the sheriff and filed with the 
register of deeds ; and if such notice is not filed, the property may be redeemed 
without paying such tax, assessment or lien. [R. C. 1905, § 7142 ; C. Civ. P. 
1877, § 347 ; R. C. 1899, § 5543.] 

Certificate of redemption issued to redemptioner by sheriff can be given no force or 
effect whatever. Spackman v. Grose, 25 S. D. 244, 126 N. W. 389. 

Owner ie entitled to redeem by payment to certificate holder of purchase price with 
12 per cent interest, where no taxes or aeseeementa have been paid by purchaser. 
Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 

§ 7757. Sheriff shall execute deed. If the property is not redeemed accord
ing to law, the purchaser or his assignee or the redemptioner, as the case may 
be, is entitled to a sheriff 's deed- of the property and it shall be the duty of 
the sheriff to execute and deliver such deed immediately after the time for 
redemption has in each case expired. [R. C. 1905, § 7143 ; 1897, ch. 121, § 2 ;  
R. C. 1899, § 5544.)

Right of second mortgal!'ee t-0 sheriff"s deed after expiration of redemption period. 
Franklin v. Wohler, 15 N. D. 613, 109 N. W. 56, 

§ 7768. Redemption. Filing of certillcate. In no case shall the debtor be
required to pay more to effect a redemption than the purchase price with 
twelve per cent interest from the day of sale and all taxes and assessments 
paid with twelve per cent interest thereon from the date of payment, not
withstanding the fact that he seeks to redeem from a redemptioner. If the 
debtor redeems, the effect of the sale is terminated and he is restored to his 
estate. Upon a redemption by the debtor the person to whom the payment is 

. made must execute and deliver to him a certificate of redemption acknowl
P.<l gcd or proved before an officer authorized to take acknowledgments of con
"""'·auccs of real propnt;v. Such certificate must be filed and recorded in the 
nfficP. of the register of de<'ds of the county in which the property is situated, 
anJ the register of deeds must note the record thereof in the margin of the 
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record of the certificate of sale. In case the debtor redeems from a redemp
tioner who has to effect his redemption paid liens on the property, other 
than for taxes or assessments, the redemptioner shall be subrogated to all 
the rights of the former holders of such liens, and the ft\ing of written notices 
of such redemptions as required by section 7756 shall constit'ute notice of the 
rights of such redemptioner in and to all the liens so held by him as equitable 
assignee as fully as if formal written assignments thereof had been recorded. 
All the statutes relating to redemptions from execution sales shall govern sales 
on mortg11ge foreclosure and these provisions shall apply to all sales hereafter 
made. [R. C. 1905, § 7144 ; 1897, eh. 121, § 3 ;  R. C. 1899, § 5545.J 

Year for redemption begins at date of sale, not date of certifl.cate. Trenery v. Am. 
. Mort. Co., 11 S. D. 506, 78 N. W. 991. 

Redemption by mortgagor and owner of land as cancellation of foreclosure or execution 
sale. Franklin v. Wohler, 15 N. D. 613, 109 N. W. 66. 

Property sold on execution for less than judgment debt if redeemed by judgment 
debtor may be again levied on under execution iuued on same judgment for balance due. 
Scaman v, Galligan, 8 S. D. 277, 66 N. W. 458. 

Day of sale in determining period within which redemption may be made is excluded. 
Stylea v. Dickey, 22 N. D. 615, 134 N. W. 702. 

§ 7769. Payments to whom. The payments mentioned in the last five sec
tions may be made to the purchaser or redemptioner, or for him, to the officer 
who made the sale. [R. C. 1905, § 7145 ; C. Civ. P. 1877, § 350 ; R. C. 1899, 
§ 5546. ]

As to similar provision in Cal Code Civ. Proc., S 704, see Bennett v. Wilson, 122 Cal. 
509, 68 Am. St. Rep. 61, 55 Pac. 390 ; Leet v. Armbruster, 1°43 Cal. 663, 77 Pac. 653. 

§ 7760. Requisite papers. A redemptioner must produce to the officer or
person from whom he seeks to redeem, and serve with his notice to the sheriff : 

1 .  A copy of the docket of the judgment, under which he claims the right to 
r43deem, certified by the clerk of the district court of the county where the 
judgment is docketed or, if he redeems upon a mortgage or other lien, a note 
of the record thereof certified by the register of deeds. 

2. A copy of the assignment necessary to establish his claim, verift� l>y the
affidavit of himself or of a subscribing witness thereto. 

3. An affidavit by himself or his agent showing the amount then actually
due on the lien. [R. C. 1905, § 7146 ; C. Civ. P. 1877, § 351 ; R. C. 1899, § 5547. ]  

Certificate aigned by deputy re¢ster of  deeds instead of one signed in name of  register 
of deeds by deputy was nullity. Summerville Y. Sorrenson, 23 N. D. f60, 4t 
L.R.A. (N.S. ) 879, 136 N. W. 938. 

As to aimilar provision in Cal. Code Civ. Proe., I 705, aee Yoakum v. Bower, 51 Cal. 
539 ; Phillips v. Hagart, 113 Cal. 552, 54 Am. St. Rep. 369, 45 Pac. 843 ; White v. Costigan, 
6 Cal. Unrep. 641, 63 Pac. 1075. 

§ 7761. Waste restrained. Use of premiaea. Until the expiration of the
time for redemption the court may restrain the commission of waste on the 
property by order granted with or without notice on the application of the 
purchaser or the judgment creditor. But it is not waste for the person in 
possession of the property at the time of the sale, or entitled to possession 
afterwards, during the period allowed for redemption to continue to use it in 
the same manner in which it was previously used or to use it in the ordinary 
course of husbandry or to make the necessary repairs of buildings thereon 
or to use wood or timber on the property therefor, or for the repair of fences, 
or for fuel in his family, while he occupies the property. [R. C. 1905, § 7147 ; 
C. Civ. P. 1877, § 352 ; R. C. 1899, § 5548. J

As  to similar provision in Cal. Code Civ. Proc., I 706, see People's Sav. Bank v. Jones, 
114 Cal. 422, 46 Pac. 278. 

§ 7762. Purchaser entitled to rents. Account for. The purchaser from the
time of the sale until a redemption and a redemptioner from the time of his 
redemption until another redemption is entitled to receive from the tenant 
in possession the rents of the property sold, or the value of the use and occu
pation thereof. But when any rents or profits have been received by the 
judgment creditor or purchaser, or his or their assigns, from the property thus 
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1,old, preceding such redemption, the amounts of such rents and profits shall 
l,e a credit upon the redemption money to be paid ; and if the redemptioner 
or judgment debtor before the expiration of the time allowed for such 
redemption demands in ,vriting of such purchaser or creditor, or his assigns, 
a written and verified statement of the amounts of such rents and profits 
thus received, the period for redemption is extended five days after such 
i;worn statement is ginn by such purchaser or his assigns to such redemp
tioner or debtor. If the purchaser or h is assigns shall for a period of one 
month from and after such demand fail or refuse to givE\ such statement, 
such redemptioner or debtor may bring an action in the district court of the 
county where the real property is situated to compel an accounting and dis
closure of such rents and profits and until fifteen days from and after the final 
determination of such action the right of redemption is extended to such 
redemptioner or debtor. [R. C. 1905, § 7148 ; C. Civ. P. 1877, § 353 ; R. C. 
1899, § 5549. ]  

Purchaser can reco\"er rent from lessee o f  owner a s  fast as rent falls due, and payment 
by sueh lessee to his lessor after notice of the purchaser's rights is no defense. Clement 
v. Shipley, 2 N. D. 430, 51 N. W. 414.

Purchaser entitled to share of crops under contract reoerving title and posseuion of 
fixed portion of grain in owner. \Yithed v. St . .Anthony &. Dakota Elevator Co., 9 X. D. 
224, 83 N. W. 238. 

Period of redemption is not extended until determination of suit to redeem by pur
chaser's failure to furnish statement of value of use on demand. Little v. Worner, 11 
N. D. 382, 92 N. W. 456.

On right to use and profits of land where no redemption from foreclosure sale was
made during year of redemption. Folsom v. Norton, 19 N. D. 722, 125 N. W. 310 . 

.As to similar provision in Cal. Code Civ. Proc., S 707, scc \Valker v. McCusker, 65 Cal. 
360, 4 Pac. 206 ; Pendola v . .Alexanderson, 67 Cal. 337, 7 Pac. 756 ; Walker v. McCusker, 
71 Cal. 594, 12 Pac. 723 ; Harris v. Foster, 97 Cal. 292, 33 Am. St. Rep. 187, 32 Pac. 246 ; 
Duff v. Randall, 116 C:-.l. 226, 58 Am. St. Rep. 158, 48 Pac. 66 ; Clarke v. Cobb, 121 Cal. 
595, 54 Pac. 74 ; Reynolds v. Lathrop, 7 Cal. 43 ; Harris v, Reynolds, 13 Cal. 514, 73 
Am. Dec. 600 ; Knight v. Truott, 18 Cal. 113 ; \Valls v. Walker, 37 CaL 424, 99 Am. Dec. 
290 ; Webster v. Cook, 38 Cal. 423. 

ARTICLE G.- THE SnERIFF's DEED. 

§ 7763. Effect of. Contents. Upon the expiration of the period for redemp
tion the proper officer must make the purchaser, or the party entitled thereto, 
a deed of real property sold. 'l'he deed shall be sufficient evidence of the 
legality of such sale and the proceedings therein, until the contrary is proved, 
and shall vest in the purchaser or other party as aforesaid as good and perfect 
a title in the premises therein mentioned and described as was vested in the 
debtor at or after the time when such real property became liable to the satis
faction of the judgment. And such deed or conveyance to be made by the 
sheriff or other officer must recite the execution or executions, or the sub
stance thereof. and the names of the parties. the amount and date of rendition 
of such judgment by virtue whereof the said real property was sold as afore
said, and must be executed, acknowledged or proved and recorded as is or 
may be provided by law to perfect the conveyance of real property in other 
cases. [R. C. 1905, § 7149 ; C. Civ. P. 1877, § 354 ; R. C. 1899, § 5550. ]  

Courts cannot hase existence of a jurisdictional fact upon presumption that lherilf has 
done his duty. Hannah v. Chase. 4 N. D. 351, 61 N. W. 18. 

Etrf'Ct of recitals in eheritf's d<>cd. Hannah v. Chase, 4 N. D. 351, 61 N. W. 18, 50 
Am. St. Rep. 656 ; �lurphy , .. Plank inton Bank, 13 S. D. 501, 83 N. W. 575 ; Baxter v. 
O'Leary, 10 S. D. 1 50. 72 X. W. 01 .  65 Am. St. Rep. 702. 

Purchaser of school land, rl'rl'ivinl? contract of sale on making ffnt payment, has 
interest therein subject to sale on l'Xecution. Brooks v. Eastman, 11' 8. D. 889, 96 
N. W. 699. 

In suit for land prima facie case is made by showing properly acknowledged and 
recorded sheriff's dc•l'd, undn sa le  against patent«>e, the patent, deed from sherifT'R 
crnntee and notice demandini: poss1>ssion. Bliss v. Waterbury, 27 S. D. 429, 131 N. W. 
731. 

Deed made 1,y d,,p11ty . .  : l i , · • •r  i n  his own name on judicial sale of prop<>rt�·- 19 L.R.A. 
179 .
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§ 7764. Sheriff's successor may make. If the term of service of the sheriff
or other officer, who may make or shall hereafter make sale of any real prop
erty shall expire or if the sheriff or other officer shall be absent or Le rendered 
unable by death, or otherwise, to make a deed or conveyance of the same, 
any succeeding sheriff or other officer may execute to the purchaser or person 
entitled thereto or his legal representatives a deed of conveyance of said real. 
property so sold; and such deed shall be as good and valid in law an<l have 
the same effect as if the sheriff or other officer who made tlie sale had executed 
the same. [R. C. 1905, § 7150; C. Civ. P. 1877, § 355; R. C. 1899, § 5551.] 

ARTICLE 7.- VALIDATING EXECUTION SALES, 
§ 7765. Sales valida.ted. Wherever lands in this state have heretofore been

sold under execution issued on a judgment against a judgment debtor, who had 
died prior to the levy of such execution, such sale is hereby declared good and 
valid to the same extent, as though the judgment debtor had been alive at the 
time of sale. [1913, ch. 146, § 1.] 

The emergency section in the act constituting sections 7765 and 7766 recites that " in 
the past large numbers of tracts of land have been sold upon execution, and no publio 
record discloses whether the judgment debtor was alive at the time of the levy of cxecu• 
tion and sale the title to such lands is left unsettled." 

§ 7766. Limitation. No action or defense shall be maintained in any court
questioning the validity of any such sale, or any title based thereon, unless such 
action is commenced or defense interposed within one year after the taking 
effect·of this article. [1913, ch. 146, § 2.] 

ARTICLE 8.-GENERAL PROVISIONS. 
§ 7767. Printer's fees in advance. 'fhe ·officer who levies upon personal

property or real property or who is charged with the duty of selling the same 
by virtue of any writ of execution may refuse to publish a notice of the sale 
thereof by advertisement in a newspaper, until the party for whose benefit 
such execution is issued, his agent or attorney shall advance to such officer 
so much money as will be sufficient to discharge the fees of the printer for 
publishing such notice. Before any officer shall be excused from publishing 
the notice as aforesaid, he must demand of the party for whose benefit the 
execution was issued, his agent or attorney, if either of them resides in the 
county, the amount of money for such fees. [R. C. 1905, § 7151; C. Civ. P. 
1877, § 356 ; R. C. 1899, § 5552.] 

§ 7768. Reversal does not defeat judgment. If any judgment, in satisfac
tion of which any real property is sold, shall at any time thereafter be reversed, 
such reversal shall not defeat or affect the title of the purchaser; but in such 
ease restitution must bt: made by the judgment creditor of the money for 
which such real property was sold with lawful interest thereon from the day 
of sale. [R. C. 1905, § 7152; C. Civ. P. 1877, § 357; R. C. 1899, § 5553.] 

§ 7769. Execution against principal ftrst. In all cases when judgment is
rendered upon any instrument in writing, in which two or more persons are 
i:;everally bound, and it shall be made to appear to the court by parol or other 
testimony, that one or more of said persons so bound signed the same as surety 
or bail for his codefendant, the court must in entering judgment thereon stAte 
which of the defendants is principal debtor and which are sureties or bail; 
and execution issued on such judgment must command the sheriff or other 
officer to cause the money to be made of the personal property and real prop
"rty of the principal debtor, but for want of sufficient property of the prin
cipal debtor to make the same to cause the same to be made of the personal 
and real property of the surety or bail. In all cases the property, both per
sonal and real, of the principal debtor within the jurisdiction of the court must 
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be exhausted before any of the property of the surety or bail shall be taken 
in execution. [R. C. 1905, § 7153; C. Civ. P. 1877, § 358; R. C . .1899, § 5554.] 

Rights of surety as to collateral held by creditor. Bingham v. Meara, 4 N. D. 437, 
61 N. W. 808, 27 L.R.A. 257. 

§ 7770. Amercement of sheriff. If any sheriff or other officer shall refuse
or neglect to execute any writ of execution to him directed, which has come 
to his hands, or to sell any personal or real property, or to return any writ 
of execution to the proper court on or before the return day, or on demand to 
pay over to the plaintiff, his agent or attorney of record all moneys by him col
lected or received for the use of said party at any time after collecting or 
receiving the same, except as otherwise provided, or on demand made by the 
defendant, his agent or attorney of record, to pay all surplus received from 
any sale, such sheriff or other officer shall on motion in court and two days' 
notice thereof in writing be amerced in the amount of said debt, damages and 
costs with ten per cent thereon to and for the use of said plaintiff or defendant 
as the case may be. [R. C. 1905, § 7154; C. Civ. P. 1877, § 359; R. C. 1899, 
§ 5555.]

That judgment debtor had no property liable to execution is defense in action to 
amerce the sheriff for not making levy. Swenson v. Chrietofereon, 10 S. D. 188, 72 
N. W. 459, 65 Am. St. Rep. 712. 

Variance between execution and judgment as affecting amercement of officer for failure 
to return execution. 42 L.R.A. ( N.S.) 895. 

§ 7771. Sa.me of clerk. If. any clerk of a court shall neglect or refuse on
demand made by the person entitled thereto, his agent or attorney of record, 
to pay over all money by him received in his official capacity for the use of 
such person, every such clerk may be amerced and the proceedings against 
him and his sureties shall be the same as provided for in the foregoing section 
against sheriffs and their sureties. [R. C. 1905, § 7155; C. Civ. P. 1877, § 360; 
R. C. 1899, § 5556.]

As to when clerk of district court cannot be amerced under statute. Wilburn-Stoddard 
Co. v. Stickney, 14 N. D. 282, 103 N. W. 752. 

§ 7772. Measure of same. When the cause of amercement is for refusing
to pay over money collected as aforesaid, the said sheriff or other officer shall 
not be amerced in a greater sum than the amount so withheld with ten per 
cent thereon. [R. C. 1905, § 7156; C. Civ. P. 1877, § 361; R. C. 1899, § 5557.] 

§ 7773. Return of writ by mail. When execution shall be issued in any
county and directed to the sheriff or coroner of another county, it shall be 
lawful for such sheriff or coroner having the execution after having discharged 
all the duties required of him by law to inclose such execution by mail to the 
clerk who issued the same. On proof being made by such sheriff or coroner, 
that the execution was mailed soon enough to have reached the said clerk 
within the time prescribed by law, the sheritf or coroner shall not be liable 
for any amercement or penalty, if it does not reach the office in due time. 
[R. C. 1905, § 7157; C. Civ. P. 1877, § 362; R. C.1899, § 5558.] 

§ 7774. Procedure against officer. No sheriff shall forward by mail any
money made on any such execution, unless he shall be specially instructed 
to do it by the plaintiff, his agent or attorney of record. In all cases of a 
motion to amerce a sheriff or other officer of any county other than the one 
from which the execution issued, notice in writing shall be given to such 
officer as hereinbefore required by leaving it with him or at his office at least 
fifteen days before the first day of the term at which such motion shall be 
made, or by transmitting the notice by mail at least sixty days prior to the 
first day of the term at which such motion shall be made. All amercements 
so procured shall be entered on the record of the court and shall have the 
same force and effect as a judgment. [R. C. 1905, § 7158; C. Civ. P. 1877, 
§ 363: R. C. 1899, § 5559.]

§ m5. Surety of sheriff made party. Each and every surety of any sheriff
or other officer may be made a party to the judgment rendered as aforesaid 
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against the sheriff or other officer by action to be commenced and prosecuted 
as in othl'r cases; but the property, personal or real, of any such surety shall 
not be liable to be taken on execution, when sufficient property of the sheriff 
or other officers against whom execution may be issued can be found to satisfy 
the same. Nothing herein contained shall prevent either party from proceed
ing against such sheriff or other officer by attachment or other proceeding at 
his election. [ R. C. 1905, § 7159 ; C. Civ. P. 1877, § 364; R. C. 1899, § 5560. J
- § 7776. Officer's reimbursement. In cases when a sheriff or other officer

may be amerced and shall not have collected the amount of the original judg
ment, he must be permitted to take out executions and collect the amount of
said judgment in the name of the original plaintiff for his own use. [R. 0.
1905, § 7160; C. Civ. P. 1877, § 365; R. C. 1899, § 5561.]

CHAPTER 13. 
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

§ rm. Examinatioll of debtors for discovery. Procedure. 1. When an exe
cution against property of the judgment debtor, or of any one of the several 
debtors in the same judgment, issued to the sheriff of the county where he 
resides or has a place of business or, if he does not reside in the state, to the 
sheriff of the county, where a judgment roll or a transcript of a justice's 
judgment for twenty-five-dollars or upwards exclusive of costs is filed, is 
returned unsatisfied in whole or in part, the judgment creditor at any time 
after such return made is entitled to an order from a judge of the court requir
ing such judgment debtor to appear and answer concerning his property 
before such judge at a time and place specified in the order within the county 
to which the execution was issued. 

2. After the issuing of an execution against property and upon proof by
affidavit of a party or otherwise to the satisfaction of the court or judge 
thereof, that any judgment debtor residing in the district where such judge 
resides has property which he unjustly refuses to apply towards the satis
faction of the judgment, such court or judge may by an order require the 
judgment debtor to appear at a specified time and place to answer concerning 
the same ; and such proceedings may thereupon be had for the application of 
the property of the judgment debtor towards the satisfaction of the. judgment 
as are provided upon a return of an execution. 

3. On an examination under this section either party may examine witnesses
in his behalf and the judgment debtor may be examined in the same manner 
as a witness. 

4. Instead of the order requiring the attendance of the judgment debtor,
the judge may, upon proof by affidavit or otherwise to his satisfaction that 
there is danger of the debtor leaving the state or concealing himself and that 
there is reason to believe he has property which he unjustly refuses to apply 
to such judgment, issue a warrant requiring the sheriff of any county where 
such debtor may be to arrest him and bring him before such judge. Upon 
being brought before the judge he may be examined on oath and, if it then 
appears that there is danger of the debtor leaving the state, and that he has 
property which he has unjustly refused to apply to such judgment, ordered to 
enter into an undertaking with one or more sureties, that he will from time 
to time attend before the judge as he shall direct and that he will not during 
the pendency of the proceedings dispose of any portion of his property not 
exempt from execution. In default of entering into such undertaking he may 
be committed to prison by warrant of the judge as for contempt. 

5. No person shall on examination pursuant to this chapter be excused from
answering any question on the ground that his examination will tend to con
vict him of the commission of a fraud; but his answer shall not be used aa 
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evidence against him in any criminal proceeding or prosecution. Nor shall 
he be excused from answering any question on the growid that he has before 
the examination executed any conveyance, assignment or transfer of his prop
erty for any purpose, but his answer shall not be used as evidence against him 
in any criminal proceeding or prosecution. [R. G. 1905, § 7161 ; C. Civ. P. 1877, 
§ 366 ; R. C. 1899, § 5562. ]

Supplementary proceedings cannot be instituted on barred judgment. Bank v. Braith• 
waite, 7 N. D. 358, 75 N. W. 244, 66 Am. St. Rep. 653. 

l\lay be instituted against corporation. South Bend Co. v. Insurance Co., 4 S. D. 173, 
56 N. W. 98. 

Effect of bankruptcy on supplementary proceedings. 45 L.R.A. 193. 
As .to similar provision in Cal. Code Civ. Proc., § 714, see Herrlich v. Kaufmann, 99 

Cal. 271, 37  Am. St. Rep. 50, 33 Pac. 857 ; Matteson & W. M. Co. v. Conley, 144 Cal. 483, 
77 Pac. 1042. . 

§ . 7778. Payment to sheriff by debtor's debtor. After the issuing of execu
tion against property any person indebted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as shall be necessary to 
satisfy the execution, and the sheriff's receipt shall be a sufficient discharge 
for the amount so paid. [R. C. 1905, § 7162 ; C. Civ. P. 1877, § 367 ; R. C. 1899, 
§ 5563. ]

. . 
After issuing execntion, person indebted to judgment debtor may pay sherilf. Bost

wick v. Benedict, 4 S. D. 414, 57 N. W. 78 ; t·aber v. Wasner, 10 N. D. 287, 86 N. W. 963 ; 
Bedford v. Kit1Hick, 8 8. D. 586, 67 �. W. 609, 

As to simi lar provision in Cal. Code Civ. Proc., I 716, see Skelly v. Westminster S. 
Dist., 103 Cal. 652, 37 Pac. 6-13 ; Brown v. Ayres, 33 Ca� 525, 91 Am. Dec. 655, 

§ 7779. Examination of debtor's debtor. After the issuing cir return of
an execution against property of the judgment debtor, or' of any one of several 
debtors in the same judgment, and upon an affidavit that any person or cor
poration has property of such judgment debtor or is indebted to him in an 
amount exceeding ten dollars, the judge may by an order require such person 
or corporation or any officer or member thereof to appear at a specified time 
and placf' and answer concerning the same. The judge may also in his dis
cretion require notice of such proceeding to be given to any party to the action 
in such m anner as may seem to him proper. The proceedings mentioned in 
this section, and in section 7777, may be taken upon the return of an · execution 
unsatisfied, issued upon a judgment recovered in an action against joint 
debtors, in which some of the defendants have not been served with the sum
mons by which said action was commenced, so far as relates to the joint prop
erty of such debtors ; and all actions by creditors to obtain satisfaction of 
judgments out of the property of joint debtors are maintainable in the like 
manner and to the like effect. These provisions shall apply to all proceedings 
and actions now pending and not actually terminated by any final judgment 
or decree. [R. C. 1905, § 7163 ; C. Civ. P. 1877. § 368 ; R.  C.  1899, § 5564. ] 

.As to similar provision in Cal . Code Civ. Proc., § 717, see Bronzan v. Drobaz, - 93 Cal. 
647, 29 Pac. 254 ; Rapp v. Whittier, 113 Cal. 429, 45 Pac. 703. 

§ 7780. Witnesses. Attendance compelled. Witnesses may be required to
appear and testify on any proceeding under this chapter in the same manner 
as upon the trial of an issue. [R. C. 1905, § 7164 ; C. Civ. P. 1877, § 369 ; 
R. C. 1899, § 5565.]

§ 7781. Before referee. Answers on oath. The party or witness may be
required to attend before the judge or before a referee appointed by the 
court or judge ; if before a referee, the examination shall be taken by the 
referee and certified to the judge. All examinations and answers before a 
judge or referee under this chapter shall be on oath , except that when a cor
poration answers, the answer shal l be on the oath of an officer thereof. [R. C. 
1905, § 71 65 ; C. Civ. P. 1877. § 370 ; R. C. 1899, § 5566. ]  

§ 7782. Property applied. Wages exempt. The judge may order any prop
erty of th e judgment debtor not exempt from execution in the hands either of 
himself or any other person or due the judgment debtor to be applied towards 
the satisfaction of  the jndgmeut ; except that  the earnings of the debtor for 
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his personal services at any time within sixty days next preceding the order 
cannot be so applied when it is made to appear by the debtor 's affidavi-t . 
or otherwise, that such earnings are necessary for the use of a family sup
ported wholly or partly by his labor. [R. C. 1905, § 7166 ; C. Civ. P. 1877, 
§ 371 ; R. C. 1899, § 5567. ]

Exemption of  officer's ealaiy from execution. 54  L.R.A. 566. 

§ 7783. Receiver appointed. Transfers enjoined. The judge may also by
order appoint a receiver of the property of the judgment debtor in the 
same manner and with like authority as if the appointment was made by the
court according to section 7588. But before the appointment of such receiver 
the judge shall ascertain, if practicable, by the oath of the party or other
wise, whether any other supplementary proceedings are pending against the 
judgment debtor and if su�h proceedings are so pending, the plaintiff therein 
shall have notice to appear before him and shall likewise have notice of all 
subsequent proceedings in relation to said receivership. No more than one 
receiver of the property of a judgment debtor shall be appointed. The 
judge may also by order forbid a transfer or other disposition of the property 
of the judgment debtor not exempt from execution and any interference 
therewith. [R. C. 1905, § 7167 ; C. Civ. P. 1877, § 372 ; R. C. 1899, § 5568. J 

Necessity of return of execution as a condition of• right of judgment creditor to pro• 
. cure a receivership. 33 L.R.A. 540. 

§ 7784. Record of order. Whenever the judge shall grant an order for
the appointment of a receiver of the property of the judgment debtor, the 
same shall be filed in the office of the clerk of the court where the judgment 
roll in the action or transcript from justice 's judgment upon ,vhich the pro
ceedings are taken, is filed ; and the said clerk shall record the order in a 
book to be kept for that purpose in his office, to be called ' '  book of orders 
appointing receivers of judgment debtors, " and shall note the time of the 
filing of said order therein. A certified eopy of said order shall be del ivered to 
the receiver named therein and he shall be vested with the property aud 
effects of the judgment debtor from the time of the filing and recording of 
the order as aforesaid. The receiver of the judgment debtor shall be subject 
to th� direction and control of the court in which the judgment was obtairwd 
upon which the proceedings are founded. But before he shall be vested 
with any real property of such judgment debtor, a certified copy of said order 
shall also be filed and recorded in the office of the register of deeds of the 
county in which any real estate of such judgment debtor sought to be affected 
by such order is situated .  and also in the office of the register of deeds of 
the county in which such judgment debtor resides. [R. C. 1905, § 7168 ; C. Civ .  
P .  1877, § 372 ; R. C. 1899, § 5569. ]
· § 7785. Procedure on adverse claims. If it appears that a person or cor
poration alleged to have property of the judgment debtor, or indebted to
him, claims an interest in the property adverse to him or denies the debt, such
interest or debt shall be recoverable only in an action against such person or
corporation by the receiver ; but the judge may by order forbid a transfer or
other disposition of such property or interest until a sufficient opportunity 
is given to the receiver to commence the action and prosecute the same to
judgment and execution ; but such order may be modified or dissolved by the
judge granting the same at any time on such security as he shall direct.
[R. C. 1905, § 7169 ; C. Civ. P. 1877, § 373 ; R. C.  1899. § 5570. ]

Ri!Z'hts of third persons bannot be determined in supplementary proceeding-s. Feldc11· 
beimer v. Tressl'll, 6 D. 265, 43 N. W. 94 ; Thompson & Sons )Hg. Co. v. Gueuthn .. r. 
5 S. D. 504, 59 N. W. 727. 

As to !limilar provh1ion in Cal. Code Civ. Proc . •  § 720, S<'e Hartman v. Olvera , 51 Cnl . 
501 ; ){<'Dowel l "· Rell, 86 Cal .  61!5 ,  25 Pac. 128 : Hif!'h v. Bank of Commercr, 95 Ca l .  
:-186, 2 0  .-\m.  St. R"P· 121 .  3 0  Pac. 556 : 'High v .  Bank o f  CommP.rce, 10::I Cal. 525. 37 Pac. 
508 : Lewis v. Chamberlain, 108 Cal. 525, 41 Pac. 413 ; Deering & Co. v. Richardson • 
K imhall Co., 109 Cal. 73, 4 1  Pnc. 801 ; Carter v. J.os Angeles �at. Bank, 116 Cal. 370, 
48 Pac. :!32. 
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§ 7786. When reference ordered. The judge may in his discretiou order
a reference to a referee agreed upon by the parties or a ppointed by him to 
report the evidence or the facts and may in his discretion appoint such referee 
in the first order or at any time. [R. C. 1905, § 7170 ; C. Viv. P. 1877, § a74 ; 
R. C. 1899, § 5571.]

§ 7787. Allowance of witness fees and disbursements. The judge may
allow to �he judgment_ creditor or any party so examined, whether a party
to the action or not, witness fees and disbursements. [R. C. 1905, § 7171 ; <..:. 
Civ. P. 1877, § 375 ; R. C. 1899, § 5572.]

§ 7788. Putrishment for contempt. If any person, party or witness dis
obeys an order of the judge or referee duly served, such person, party or
witness may be punished by the judge as for a contempt. And in all cases
of commitment under this chapter, the person committed may, in case of in
ability to perform the act required or to endure the imprisonment, be dis
charged from imprisonment by the court or judge committing him or the court
in which the judgment was rendered on such terms as may be just. [R. C.
1905, § 7172 ; C. Civ. P. 1877, § 376 ; R. C. 1899, § 5573.]

CHAPTER 14. 

OF THE COSTS AND DISBURSEMENTS IN CIVIL ACTIONS. 

§ 7789. Attorney's fees by agreement. Costs, when allowed. The amount
of fees of attorneys, solicitors and counsel in civil and criminal actions must 
be left to the agreement, express or implied, of the parties. But in civil 
actions there may be allowed to the prevailing party upon the judgment 
certain sums by way of indemnity for his expenses in the action in addition 
to the disbursements now allowed by law, which allowances are termed costs. 
The same costs shall be allowed in cases appealed from a justice court as 
in cases originally commenced in the district court and in such appealed 
cases the expression " Notice of Trial, " appearing in the section following 
shall be construed to mean " Notice of Appeal " in all places where the same 
shall appear. [R. C. 1905, § 7173 ; 1899, ch. 3 ;  R. C. 1899, § 5574. ] 

Contract in good faith for attorney's fees will be enforced, though contingent. Broch 
v. Aultman Taylor Co., 3 8. D. 477, 54 N. W. 269 ; Woods v. Walsh, 7 N. D. 376, 7 5 
N. W. 767.

Attorney'• fees not allowed as costs in action to determine adverse claims. Engholm 
Y. Ekrem, 18 N. D. 185, 1 19 N. W. 35.

Rili?ht of attorney, in the abBt'nce of express agreement, to compenf.llltion for debarring 
himself from reprel!enting antagonistic interests. 19 L.R.A. ( N.S. ) 96&. 

Conclusiveness of expert opinion aa to value of attorm,y's services. 42 L.R.A. 768. 
Validity of provision, in contract for contingent fee, forbidding client to settle the claim 

without attorney's ronaent. 14 L.R.A. ( N .S. ) 1 101 . 
Basia for computing share of attorney entitled to certain proportion of recovery, where 

1Uit ia compromised for certain sum and attorney's fee. 22 L.R.A. (N.S. ) 776. 
As to similar provision in Cal. Code Civ. Proc., § 102 1 , see Cole v. Superior Court, 63 

Cal. 86, 49 Am. Rep. 78 ; Begbie v. Begbie, 128 Cal. 154, 49 L.R.A. 141, 60 Pac. 667. 

§ 7790. Amount of costs in specitlc cases. When allowed the costs men
tioned in section 7789 shall be as follows : 

1. To the plaintiff for all proceedings before notice of trial in_ actions 
arising on contract for the recovery of money only, five dollars ; m other 
actions ten dollars ; for all proceedings after notice of and before trial, three 
dollars '; for each additional defendant served with process not exceeding
ten, one dollar. 

2. To the defendant, for all proceedings before notice of trial, five dollars ;
and for all proceedings after notice of and before trial, three dollars. 

3. To either party, when a new trial shall be had. for all proceedings
after the granting of and before such new trial, five dollars ; for attending 
upon and taking the deposition of a witness conditionally or attending to 
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perpetuate his testimony, two dollars ; for drawing interrogatories to annex 
to a commission for the taking of testimony, two dollars; for making and 
serving a case or case containing exceptions, five dollars, except that when the 
case shall necessarily contain more than fifty folios, there shall be allowed 
two dollars in addition thereto. 

4. For every trial of an issue of fact, five dollars.
5. To either party on appeal to the supreme court before argument, five

dollars ; for argument, fifteen dollars; and when a judgment is affirmed, the 
court may in its discretion also award damages for the delay not exceeding 
ten per cent on the amount of the judgment. 

6. To e ither party for every term not exceeding five, at which the cause
is necessarily on the calendar and is not tried or is postponed by order of the 
court, three dollars ; and for every term not exceeding five, excluding the term 
at which the cause is argued in the supreme court, five dollars. [R. C. 1905, 
§ 717 4 ;  1883. ch. 11, § 1 ; R. C. 1899, § 5575.]

Reasonable disbursement. in pr-,,aration of appeal allowed. Black v. Elevat.or Co., 
8 N. D. 96, 76 N. W. 984 ; First Nat. Bank v. North, 6 D. 136, 41 N. W. 736 ;  Novotny 
v. Danforth, 9 S. · D. 412, 69 N. W. 585 ; Swenson v. Christ.ophereon, 10 S. D. 342, 73
N. W. 96 ; Kirby v. Tel. Co., 8 B. D. 54, 65 N. W. 482 ; Ellis v. Wait, 4 S. D. 504,

5'7 N. W. 232. 
Ten per•cent damages wlll be aaseBSed when appeal i1 taken for delay. Himebaugh l". 

Crough, 3 S. D. 409, 53 N. W. 862 ; Sigmund v. Bank, 4 N. D. 164, 59 N. W. 966 ; Richard
son v. Carlis, 26 S. D. 202, Ann. Caa. 1913B, 47, 128 N. W. 168. 

Damages not assessed if appeal involves unsettled question of law. Hall v. Fii1her, 
14 S. D. 321, 85 N. W. 591. 

Upon setting aside default judgment in justice court, att.omey'1 fees allowed as costs. 
Erpenbach v. Ry. Co., 8 S. D. 575, 67 N. W. 606 ; Phoenix Ins. Co. v. McDcrmont, 7 N. D. 
172, 73 N. W. 91. 

Party making no argument on appeal not entitled t.o costs. Searle v. City of Lead, 
10 S. D. 405, 72 N. W. 913. 

Cost of printing briefs se"ed out of time upon leave allowed. Crane v. Odegard, lll 
N. D. 135, 96 N. W. 326.

No damages on appeal involving unsettled question of law. Hall v. Fisher, 14 S. D.
321, 85 N. W. 591. 

Coats limited to items specified by statute. Plaintiff having paid fees for eer\·lce of 
process, entitled t.o tax costs, although deputy serving was merely a de fact.o officer. 
Elfring v. New Birdsall Co., 17 S. D. 350, 96 N. W. 703. 

§ 7791. Attorney's fee in instrument void. Any provision contained in
any note, bond, mortgage or other evidence of debt for the payment of an 
attorney fee in case of default in payment or of proceedings had to collect 
such note, bond or evidence of debt or to foreclose such mortgage is hereby 
declared to be against public policy and void. [R. C. 1905, § 7175 ; 1889, ch. 
16, § " l ;  R. C. 1899, § 5576.) 

PromiBBOry note taken containing provision for payment of att.orney fees and cost of 
collection is non-negotiable, and if changed, after execution of note fraudulently, note 
becomes void and debt c·xtinguiahed. Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473. 

Stipulation ha note for attorney'• fee, though void, does not destroy negotiability -0f 
note. Chandler v. Kennedy, 8 S. D. 56, 65 N. W. 439. 

§ 7792. Coats on forecloBUre of liens and attorney's affidavits. In all ac
tions or proceedings for the foreclosure of a mortgage upon personal property 
or of a mortgage or other lien upon real property the plaintiff or person com
mencing such action or proceeding shall be entitled to tax as a part of his 
costs, when the amount of the debt secured by BUch mortgage or liens does 
not exceed the sum of five hundred dollars, the sum of twenty-five dollars ; 
when the amount of the debt so secured exceeds five hundred dollars and 
does not exceed one thousand dollars, the sum of fifty dollars ; when the 
amount of debt so secured exceeds one thousand and does not exceed 
two thousand dollars, the sum of seventy-five dollars ; when the amount of the 
debt so secured exceeds two thousand dollars, the sum of seventy-five dollars 
and in addition thereto two per cent on the amount so secured in excess of 
two thousand dollars ; provided, that none of the above fees shall be allowed 
unless the foreclosure proceedings shall be conducted under the supervision of 
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an attorney duly authorized to practice in the courts . of this state ; provided; 
however, that before any attorney 's .fee provided for herein shall be al low ,'. t l :  
paid, received. claimed or  charged against the property or  allowed or  taxctl 
in said actiou or proceedings the attorney or attomeys bringing the action or 
proc<'eding above mentioned shall at or prior M the time of the sale of 'thJ 
property 0 1· prior to the time of entering judgment in said action or proceed
ing. file with the register of doods of . the co11nty in which said action 'is com
menced .  nn affidavit to the effect that such attorney or attorneys -have been irt 
good faith employed to bring S!lid action or proceedings to foreclose · sai<l 
mortga ge or other lien and th at the· full amount of the fees provided by . Jaw 
inures solely to his or their benefit, and that no agreement or understandihg 
dirP!' t l :7 or indirectly has been m!ade with any pnson for any division of said
atton 1 Py 's fees, that no part thereof is  or lrns been agreed to be paid to the' 
party foreclosing said mortgage or other l ien and'  that such attorney or attor� 
ncys is or are actnal bona fide residents of the state of North Dakota. [1907; 
ch . 177 : R. C .  1905, § 7176 : R. C, 1895. § 5577 : 1 905. ch . 129. l 

CoRtR unMr thi s  S<'l'tion are not authoriz<'d by m<'r<' fact that parties in equity stand 
I n  r, ,Jution that is practica lly that of mortgagor and mortgagee. Whitney v. Akin, 19 
X, D, 638 , 125  X. W. 470, 

§ 7793 . .  Costs taxed in judgment. In all actions and special •proceedings
the clerk must tax as a part of the judgment in favor of the prevailing party 
his necessary disbursements as follows : The legal fees of witnesses and of 
referees and other officers. the necessary expenses of taking depositions and of 
procuring evidence necessarily used or obtained for use on the trial, the 
legal fops for publication, when publication is made pursuant to law and 
the legal fees of the court stenographer for a transcript of the testimony 
when such transcript is used on motion for a new trial or in preparing a state
ment of the case. [R. C. 1905, § 7177 ; C. Civ. P. 1877, § 379 ; R. C. 1895, 
§ 5578, ]

FC'es and costs of a reeeiver ; how taxed. Cutter v. Pollock, 4 N. D .  205, 5 9  N .  W. 1062, 
50 ,\ m,  St. T:Pp , 644, 25 L.R.A. :177. 

Statute dot's not apply to certiorari proceedings. Kirby v. Circuit Court, 10 S. D. 196, 
72 N. \\'. 461 ,  

Costs in  d isbarment proceedings. Re Kirby, 10 S .  D. 416, 73 N.  W. 908, 39 L.R.A. 
s:;u. 

Costs constitute part of judgment in determining amount, on question of juriediction 
on nppcal. \", inn v. Sanborn, 10 S. D. 340, 73 N. W. 96. 

As  to taxing referee's, witnesses' and stenographer's fees and other costs in disbarmen't 
proceedings. Re Egan, 22 S. D. 563, 119 N. W. 42 ; In re Kirby, 10 S. D. 416, 73 N. W. 

llOS. 
§ 7794. Costs allowed to plaintiff'. Costs shall be allowed of course to th&

plaintiff upon a recovery in the following cases : 
1 .  ln an action for the recovery of real property or when a claim of title 

to real pr·operty arises on the pleadings or is certified by the court to have 
come in question at the trial. 

2. In an action to recover the possession of personal property.
3. In the actions of which a justice 's court has no jurisdiction.
4. In an action for the recovery of money when the plaintiff shall recover 

fifty do l l ars. nut in an action for assault. battery, false imprisonment, libel, 
s�andcr, malicious prosecution, criminal conversation or seduction, if the 
plaintiff recovers less than fifty dollars damages, he shall recover no more 
costs and disbursements than damages. And in an action to recover the 
possession of personal property, if the plaintiff recovers less than fifty dollars • 
damages, he shall recover no more costs and d isbursements than damages, 
unless he recovers also property, the value of which with the damages amounts . 
to fifty dollars, or the possession of property is adjudged to h im, the value , 
of which with the damagPs amounts to fifty dollars ; such value must be 
determined by the jury, court or referee by whom the action is tried. When · 
several actions shall he brought on one bond, recognizance, promis.'!ory note1 
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bill of exchange or other instrument in writing, or in any other case for 
the same cause of action against several parties who might have been j oined 
as defendants i11 the same action, no costs other than the disbursements here-' 
tofore all<;>wed by l�w s}:iall be allowed to the plaintiff in more than one of 
such actions, which must be at his election ; provided, that the party or parties ·  
proceeded against in  such action or actions shall, at  the time of the com
mencement of the previous action or actions, have been openly within this 
state and not secreted. Costs sliall be allowed of course to the defendant 
in the actions mentioned in · this. section unless the plaintiff is entitled to 
costs therein. { R. C. 1905, § 7178 ; C. Civ. P. 1877, § 381 ; 1883, ch. 55, § 2 ;  
R. C. 1899, § 5.579. ] . .

. D�fendant enti_tled to, upon recovery of less than $50 in action within jurisdiction of 
J�h�. Township v. Dow, 4 S. D. 163, 56 N. W. 84 ; Laney v. Inga.Ila, 5 S. D. 183, 58 
N. \' . 572 ; Pyle v. Hand County, 1 S. D. 385, 47 N. W. 401 ; St. Paul F. & M. Ina. Co. 
v. Colc•man. 6 D. 4 58, 4J N. W. 693, 6 L.R.A. 87. 

Reooverahle by plaintiff when justice . of peace baa no . jurisdiction. Grosso v. City of
Lead, 9 S. D. 165, 68 N. W. 310 ; Macomb v. Lake County, 13 S. D. 103, 82 N. W. 417. 

On right to recover costs where plaintiff has recovered real property and has secured 
straight re,·ersal of judgment of trial court. · Blessett v. Turcotte, 23 N. D. 417, 136 N. W. 
945. 

Rii?ht to tax amount paid to surety company for undertaking. 48 L.R.A. 591. 
Allowance of costs in proceedings for mandamus. 30 Am. St. Rep. 561. 
.As to similar provision in Cal. Code Civ. Proc., I 1022, see Fox v. Hale .t Norcross 

S. lrin. Co., 122 Cal. 219, 54 Pac. 731.
§ 7795. Costs in discretion of court. In actions other than those specified

in section 7794, costs may be allowed for or against either party in the dis
cretion of the court. In all actions when th ere are several defendants not 
united in interest, and making separate defenses by separate answers and 
the plaintiff fails to recover judgment against all, the court may award costs 
to snch of the defendants as have judgment in their favor. [R. C. 1905, 
§ 7179 ; 1883, ch. 55, § 3 ;  R. C. 1895, § 5580.J

Discretionary in equitable actions. Mcl�enzie v. Water Co., 8 N. D. 361, 71 N. W. 
608 ; Macomb v. Lake County, 13 S. D. 103, 82 N. W. 417 ; Hilde v. Nelson, 19  N. D. 634, 
125 N. \V. 474. 

In discretion of court when judgment affirmed in part and reversed in part. American 
Rankin� Co. v. Lynch, 13 S. D. 34, 82 N. W. 77 ; Sorenson v. Donahoe, 12 S. D. 204, 
80 N. W. 179. 

Discretionary when new trial is ordered. Angell v. Egger, 8 N. D. 391, 71 N. W. 547 . 
Attorn<'y's fees not allowed as coats in action to set aside deed, etc. Power v. King, 

18 N. D. 600, 120 N. W. 543. 
As to costs being discretionary. :Brown v. Skotlaud, 12 N. D. 445, 97 N. W. 543 ; 

First Nat. Bank v. State Bank, 15 N. D. 594, 109 N. W. 61 .  
Rulin�s of court in rdusing certain costs will not be  disturbl.'d, unlesa facts show abuse 

of court's discretion. Whitney v. Akin, 19 N. D. 638, 125 N. W. 470. 
§ 7796. Costs of appeal. Same.. In the following cases the costs of an

appeal must be in the discretion of the court : 
1 .  When a new trial shall be ordered .  
2 . When a judgment shall be  affirmed in part and reversed in  part. [R. C.

1!)05, § 7180 ; C. Civ. P. 1877, § 383 ; R. C. 1899, § 5581. )  
§ 7797. On dismissal of action. When an action is · dismissed from any

court for want of jurisdiction or because it has not been regularly transferred 
from an inferior to a superior court, the costs must be adjudged against the 
party attempting to institute or bring up the action. [R. C. 1905, § 7181 ; 
C. Civ. P. 1877, § 384 ; R. C. 1899, § 5582 . l

On di!>mis!>at o f  appeal. Re  Weber, 4 N .  D .  119, 59  N. W.  523, 28  L.R.A. 621 ; Hazel
tine v. Browne, 9 S. D. 351, 69 N. W. 5711. 

Respondent is entitled to costs upon dismissal of appeal from order which is not 
appealable. Tracy v. Scott, 13 N. D. 577, 101 N. W. 905. 

§ 7798. On appeal from justice. Costs must be allowed to the prevailing
party in ju<lgments rendered on appeal from justice court in all cases, includ
ing his taxable costs in the court below. [1909, ch. 5 ;  R. C. 1905, § 7182 ;
< '  Civ. P. 1877, § 385 ; R. C. 1899, § 5583.]  
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§ 7799. Interest on judgment. When the judgment is for the recovery
of money, interest from the time of the verdict or report, until judgment is 
finally entered, must be computed by the clerk and added to the coats of the 
party entitled thereto. [R. C. 1905, § 7183 ; C. Civ. P. 1877, § 386 ; R. C. 1899, 
§ 5584.]

Interest on judgments. 17 L.R.A. 612. 
--on unliquidated damages. 28 L.R.A. (N.S. ) L 
-for injuries to property. 18 L.R.A. 449.
-for personal injuries. 14 L.R.A. 548 ; 18 L.R.A. 449.
--on allowed claims in bankruptcy. 29 L.R.A. (N.S. ) 887.
--on amount recovered by servant for wron�ul diecharge. 6 L.R.A. (N.8. ) 91. --on claim for penalty against national bank for reserving illegal interest. 56 L.R.A.707. 
--on amount awarded to public utility company upon taking ita plant. 47 L.R.A. (N.S. ) 790. 
Conflict of laws as to interest on judgments. 56 L.R.A. 309. 
A.a to similar provi1ion in Cal. Code Civ. Proc., I 1035, aee Riddell v. Harrell, 71 Cat 

254, 12 Pac. 67. 
§ 7800. Notice of taxing. Veri1lcation. Items. The clerk must insert in

the entry of judgment on the application of the prevailing party upon five 
days ' notice to the other, except when the attorneys reside in the same city, 
village or town and then upon two days ' notice, the sum of the allowances 
for costs as provided by this code. The costs must be stated in detail and 
verified by .the affidavit of the party or his attorney, stating in substance that 
the items of costs have been or will necessarily be incurred in the action or 
proceeding. A copy of the items of the costs and the affidavit must be 
served with a notice of adjustment. Whenever it shall be necessary to adjust 
costs in any interlocutory proceeding in an action or in any special pro
ceeding, the same shall be adjusted by the judge before whom the same may 
be heard, or the court before which the same may be decided or pending, 
or in such other manner as the judge or court may direct. [R. C. 1905, § 7184 ; 
C. Civ. P. 1877, § 387; R. C. 1899, § 5585. ]

Judgment debtor not entitled to release by payment of judgment before taxation of 
costs. Stakke v. Chapman, 13 B. D. 269, 83 N. W. 261. 

§ 7801. Notice of retax&tion. Procedure on. Costa may also be taxed
without notice. But when they are so taxed notice of retaxation thereof must 
immediately afterwards be given as prescribed in the last section by the 
party at whose instance they are taxed, in default whereof the court must 
upon the application of a party entitled to notice direct a retaxation with 
costs of the motion to be paid by the party in default. Any sum deducted 
upon a retaxation must be credited upon the judgment. [R. C. 1905, § 7185 ; 
R. C. 1895. § 5586. ]

§ 7802. Taxation reviewed on motion. A taxation or  a retaxation of costs
may be reviewed by the court upon motion. The order made upon such 
motion may allow or disallow any item objected to before the taxing officer, 
in which case it has the effect of a new taxation. [R. C. 1905, § 7186 ; C. Civ. 
P. 1877, § 380 ; R. C. 1895, § 5587. ]

Improper taxation of costs remedied by motion to have judgment modified, and not by 
appeal. Re Kirby, 10 S. D. 414, 37 N. W. 907 ; Sorenson v. Donahoe, 12 S. D. 204, 
80 N. W. 179. 

Supreme court will correct errors in taxation of costs however presented for review, 
though appeal is proper way to present them. Kelly v. OkB&ll, 17 S. D. 392, 97 N. W. 11. 

§ 7803. Coats of postponement. When an application is made to a court
or referee to postpone a trial, the payment of costs occasioned by the post
ponement may be imposed in the discretion of the court or referee as a 
condition of granting the same. [R. C. 1905, § 7187 ; C. Civ. P. 1877, § 389 ; 
R. C. 189_9, § 5588. ]

Provision that in default of payment of tf'rm!I of granting motion for continuance 
,.d,·crsc, party shall have judgml'nt unauthorized. Schlachter v. St. Bernard's Roman 
Catholic Church, 20 S. D. 186, 105 N. W. 2i!I. 
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§ 7804. Costs on motion. Upon a motion in an action or proceeding costs
may be awarded, not to exceed twenty-five dollars, either absolutely or to 
abide the event of the action, to any party in the discretion of the court. 
[R. C. 1905, § 7188; R. C. 1895, § 5589.] 

.Allowance of fifty dollara, emotion coat&, ia error. Torgrinaon v. Norwich School Dist. 
No. 31, 14 N. D. 10, 103 N. W. 414. 

Fifty dollars costs may be allowed upon denial of motion to retax costa. Crane v. 
Odegard, 12 N. D. 135, 96 N. W. 326. 

§ 7806. Against infant plaintiff. When costs are adjudged against a plain
tiff, who is an infant or a person of unsound mind, the guardian by whom 
he appeared in the action must be responsible therefor and payment thereof 
may be enforced in the manner provided in section 7817. [R. C. 1905, § 7189 ; 
C. Civ. P. 1877, § 390; R. C. 1895, § 5590.]

Guardian ad litem personally responaible for coats. Granholm v. Sweigle, 3 N. D. 476, 
117 N. W. 509. 

As to simi�ar provision in N. Y. Code Proc., I 316, see Sparmann v. Keim, 6 .Abb. 
N. C. 353 ; Lmner v. Crouse, 61 Barb. 289 ; Grantman v. Thrall, 31 How, Pr. 464.

§ 7806. Of trustee from trust funds. In an action prosecuted or defended
by an executor, administrator, trustee of an express trust or a person ex
pressly authorized by statute, costs shall be recovered as in an action by 
and against a person prosecuting or defending in his own right; but such 
costs must by the judgment be chargeable only upon or collected of the estate, 
fund or party represented, unless the court shall direct the same to be paid 
by the plaintiff or defendant personally for mismanagement or bad faith 
in such action or defense. [R. C. 1905, § 7190; C. Civ. P. 1877, § 391 ; R. C. 
1899, § 5591. ] . . 

Executor ia personally liable for costs, when th_e judgment doee not charge the estate 
therewith. McCarthy v. Speed, 16 S. D. 584, 94 N. W. 411. 

As to similar provision in Cal. Code Civ. Proc., I 1031, aee Stevena v. Ban Franciaco 
I; N. P. R. Co., 103 Cal. 252, 37 Pac. H6. 

§ 7807. Aga.iDat state. Exception. In all civil actions prosecuted in the
name of the state by an officer duly authorized for that purpose the state 
shall be liable for the costs in the same cases and to the same extent as private 
parties. If a private person is joined with the state as plaintiff he shall be 
liable in the first instance for the defendant 's costs, which shall not be re
covered of the state until after execution is issued therefor against such 
private party and returned unsatisfied. [R. C. 1905, § 7191 ; C. Civ. P. 1877, 
§ 392; R. C. 1899, § 5592.]

Claims against state for costs and fees. 42 L.R.A. 4:1, 
§ 7808. Aga.iDat party in interest. . In an action prosecuted in the name

of the state for the recovery of money or property, or to establish a right or 
claim for the benefit of any county, city, town, village, corporation or person, 
costs awarded against the party plaintiff shall be charged against the party 
for whose benefit the action was prosecuted and not against the state. [R. C . 

. 1905. § 7192; C. Civ. P. 1877, § 393; R. C. 1899, § 5598.] 
§ 7809. Against assignee. In actions in which the cause of action shall,

by assignment after the commencement of the action or in any other manner, 
become the property of a person not a party to the action, such person shall 
be liable for the costs in the same manner as if be were a party and payment 
thereof may be enforced by attachment. [R. C. 1905, § 7193; C. Civ. P. 1877, 
§ 394 ; R. C. 1899, § 5594.]

§ 7810. On change of venue to county sending. In all actions or proceed
ings, including criminal actions, when a change of venue is had or inade by 
the order of any court or of any judge pursuant to law, except in cases when 
such change is made because such action was not brought in the proper 
county, the county in which such action was commenced shall pay to the 
county in which the same is tried the following expenses arising out of such 
change of venue : 

1. The per diem fees allowed by law to the clerk and all costs and feea
of such clerk which are a lawful charge against the county. 

1853 



§ §  7810-7815 CODE CIVIL PHOCEDUUE. Costs and Disbursem'tll 

2. The per diem fees allowed by law to the petit jurors actually in attend
ance upon said court. 

3. 'l'he per diem fees allowed by law to the sheriff for attendance upon
said court. 

4. All l!i.wful charges for boarding the j urors.
5. The legal fees of all witnesses in any criminal case or proceeding which

are a lawful charge against the county. 
6. The fees or compensation allowed by law to the court stenographer

in attendance upon said court and such other fees allowed to such stenog� 
raphcr in criminal proceedings as are a lawful charge against the county. 

7. All other lawful costs, fees and disbursements which are a lawful charge
against the county. 

8. All lawful charges and fees for subpoenaing witnesses in any criminal
case or proceeding which are a proper charge against the county. 

}'he fees of such officers, jurors and stenographers are to be estimated for 
each day and part of a day, not less than half a day, occupied in trying or 
disposing of any such action ; but no costs shall be paid to the county to 
which a ehange of venue is had which are not properly chargeable against 
such county. [ R. C. 1905, § 7194 ; C. Civ. P. 1877, § 395 ; R. C. 1895, § 5595 . )  

§ 7811. Manner of collecting. The clerk shall make out a correct bill of
all the expenses which shall accrue during any such trial as aforesaid and 
have the same taxed and allowed by the judge of such . court ; and when so 
taxed shall without ,delay transmit the same to the .auditor of the county in 
which such action was commenced. who at the first meeting of the board of 
county commissioners of such county after receiving such bill shall present 
the same to such board ; and such board shall direct the issuance of a w·arrant 
therefor in favor of the county in which such action or proceeding :wa-s Jrnd 
or tried, or its assigns . . [R. C. 1905, § 7195 ; C. Civ. P. 1877, § 396 ; R. C. 189,5 . 
§ 55!J6 . ]

§ 7812. Nonresldent must furnish surety. In  .cases in  which the plaintiff
is a nonresident of the state or a foreign corporation, the plaintiff must before 
commencing  such action furnish a sufficient surety for costs. The surety must 
be a resident of the county or subdivision where the action is to be brought 
and must be approved by the clerk. His obligation shall be complete by 
simply indorsing th e summons or signing his name on the complaint as se
curity for costs. [R. C. 1905, § 7196 ; C. Civ. P. 1877, § 397 : R. C.  1899, § 5597 . )  

Undertaking cannot be  limited in amount, but must be  sufficient to cover all costs 
incurred. Stewart .v. Dwyer, 22 N. D. 356, 133 N. W. 990. 

On nonresident plaintiffs' giving security for costs. Jackson v. First State Bank, 21 
B. D. 484, 1 13  N. W. 871 .

As  to similar provision in  Cal. Code Civ. Proc., I 1036, see Clune v .  Sullivan, 56 Cal
249 : ::\ll'ade Co. Bank v. Bailey, 137 Cal. 44.7, 70 Pac. �97. 

§ 7813. Responsibility of surety. He shall be oound for the payment of
all costs which may· be adjudged against the plaintiff in the court in which 
the action is brought or in any other to which it may be carried. and for 
costs. of the · plaintiff 's witnesses, whether the plaintiff · obtains judgment or 
not. [R. C. 1905, § 7197 ; C. Civ. P. 1877, § 398 ; R. C. 1899, § 5598. } · 

. § 7814. Dismissal when security not given. An iuition in which security 
for costs is required by the last section and has not been given shall be< 
dismissed on motion and notice by the defendant at any proper time before 
judgment, unless i& a reasonable time to be allowed by the court such security 
for costs is given. [R. C. 1905, § 7198 ; C. Civ. P. 1877, § 399 ; R C. 1899, 
§ 5599. )

As to similar provision in Cal. Code Civ. Proc., t 1037, see l'tleade Co. Bank v. Bailey, 
137  Cal. 447, 70 Pac. 297.  

§ 7815. Security on becoming nonresident. If the plaintiff in an action
after its commencement becomes a nonrcsidL"llt of the state.  he shall give 
security for costs in the manner and under the restrictions provided in the 
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two preceding sections. [R. C. 1905, § 7199 ; C. Civ. P. 1877, § 400. ; R. C .  
1899, § 5600. ]  

§ 7816. When additions.I security demanded. In an action in which se
curity for costs has been given the defendant may at any time before ju<lg 
ment after reasonable notice to the plaintiff move the court for additional 
security on the part of the plaintiff ; and if on such motion the court is satis
fied that the surety has removed from this state or is not sufficient the 
action may be dismissed, unless in a reasonable time to be fixed by the court 
sufficient surety is given by the plaintiff. [R. C. 1905, § 7200 ; C. Civ. P. 1877, 
§ 401 ; R. C. 1899, § 5601. ]

§ 7817. Judgment a.gs.inst surety. After final judgment has been rendereu
in an action in which security for costs has been given as required by this 
chapter �he court on motion of the defendant, or any other person havin� 
·a right to such costs or any part thereof after ten days ' notice of such motion
may enter up judgment in the name of the defendant or his legal representa
tive,s against the surety for costs. his executors or administrators, for the
amount of the costs adjudged against the plaintiff, or so much thereof as may
be unpaid. Execution may be issued on such judgment as in other cases for
the use and benefit of the person entitled to such costs. [R. C. 1905, § 7201 ;
C. Civ. P. 1877, § 402 ; R. C. 1899, § 5602.]

,Judgment against surety for costs. Elder v .  l\Iining Company, 11 8 .  D.  595, 79 N.  W. 
83.. 

CIIAPTER 15. 

OF APPEALS IN CIVIL ACTIOXS. 

§ 7818. Appea.ls to supreme oourt. A judgment or order in a civil action
or in a special proceeding in any of the district courts may be removed to 
the supreme court by appeal as provided in this  chapter and not otherwise. 
[R. C. 1905, § 7202 ; 1891 , ch. 120, § 1 ;  R. C. 1899, § 5603.)  

This  and the following seetions revised entire subject of appeals to supreme .court. 
Sands v. Crnickshank, 12 S. D. 1. 80 N. W. 173. 

Right limited to parties aggTi••ved. Gales v.  Bank, 13 S. D. 622, 8• N. W. 192 ; 
Schlegel v. Sisson, 8 S. D. 476. 66 N. W. 1087. 

May be taken before costs are t!lx<'d. · Williams v. Wait, 2 S. D. 210, 49 N. W. 209, 
39 Am. St. Rep. 768 ; State v. Donaldson, 12 S. D. 259, 81 N. W. 299 ; Adame v. Smith ,  
6 D. 94 ,  50 �- W. 720 ; Hughes v. Stearns, 13 S. D. 627, 84 N. W. 196 ; Mouser v. Palmer, 
2 S. D. 466, 50 N. W. 967. 

llfay be taken whatever the amount involved. Williams v. Ry. Co., 10 S. D. 336, 73 
N. W. 74. 

Can be taken only from final order or judgment. Nordin v. Berner, 15 S. D. 611,  
111 N. W. 308. 

Procedure by which injunction against forecloll11J'e of mortgage by advertieeml'nt is 
obtained is not special proceeding on which to base appeal. Tracy v. Scott, 13 N. D. 
577, 101 N. W. 905. 

County auditor not " party aggrieved " by judgment annulling order of county com-
missioners. State ex rel. Lindsay v. Boyden. 18  S. D. 379, 100 N. W. 761. 

No appeal lies from order dismissing action on plaintiff's motion, where no counter
claim was interposed. Deere & W. Co. v. Hinckley, 20 S. D. 359, 106 N. W. 138. 

Acceptance of benefit under judgment is waiver of right of ap-eeal. When • not I\ 
waiver. Whole ·case open to investigation on appeal. Appellate tribunal may modify 
judgment. Tyler v. Shea, 4 N. D. 377, 61 N. W. 468 . .

Error in charge of court can be reviewed on appeal from judgment without motion 
for new trial. McPhcrrin v. Jones, 5 N. D. 261 .  65 N. W. 685. 

Precluded from appealing by acceptance of alimony in divorce suit. Williams v.
Williams, 6 N. D. 269, 69 N. W. 47. . · 

When appeal from default judgment allowed. Mortgage Co. v. Reeve, 7 N. D. 90, 
72 X. W. 1088. 

Frh·olous appeal. See Assurance Co. v. 1\IcDermont, 7 N. D. 172, 73 N. W. 9 1  .. 
. Where judgment affirmed on appeal, it cannot be set aside for any alleged infirmit�

that might have been raised on former appeal. Mortgage Co. v. Reeve, 7 N. D. 552, 
75 N. W. 910. 

A party who voluntarily pays a judgment against him cannot app<'al thl'refrom. Sam•.•, 
where he pays amount 11pecified in order for judgment. Rolette County v. Pierce County, 
8 N. D. 613, 80 N. W. 804. 
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As creating right of appeal to supreme court. Prescott v. Brooks, 11 N. D. 93, 90 
N. W. 129. 

Persons not nominally parties but declared against in petition for certiorari involving 
cancellation of liquor l icenses are .. adverse " parties and entitled to appeal where they 
have appeared in certiorari proceedings. State ex rel. Cook v. Tripp County, 29 S. D. 
358, 137 N. W. 354. 

As to s imilar provision in Cal. Code Civ. Proc., § 936, see Sharon v. Sharon, 68 Cal. 
326, 9 Pac. 187 ; Home of Inebriate. v. Kaplan, 8' Cal. 486, 24 Pac. 119 ; Haight v. 
Gay, 8 Cal. 297, 68 Am. Dec. 323. 

§ 7819. Title to action unchanged. The party appealing is known as the
appellant and the adverse party as the respondent, but the title of the action 
is not to be changed in consequence of the appeal. [R. C. 1905, § 7203 ; 1891, 
cb . 120, § 2 ;  R. C. 1899, § 5604. ] 

§ 7820. Time for appeal. An appeal from a judgment may be taken within
six months after the entry thereof by default or after written notice of the 
entry thereof, in case the party against whom it is entered has appeared in 
the action ; and from an order within sixty days after written notice of the 
same shall have been given to the party appealing ;  provided, however, that 
upon a showing of reasonable diligence by the appellant, the district, or in 
case of its refusal so to do, the supreme court may order that the record shall 
remain in the district court for such time as shall be necessary to enable 
the appellant to properly prepare and have the same certified. [1913, ch. 131, 
§ 14. ]

This section is Laws 1913, ch. 131, I 14, and is evidently intended as a substitute for 
R. C. 1905, I 7204, the latter being expre11&ly repealed by section 17 of eald act of 
191:i .  A s  affecting the construction of section 7820, see the section- quoted in note to
section 7653. R. C. 1905, § 7204, repealed as above stated, read as follows : 

" Time for appeal. An appeal from a judgment may be taken within one year after 
the entry thereof by default, or after written notice of the entry thereof in case the 
party against whom it is entered has appeared in the action, and from an order within 
sixty days after written notice of the same shall have been given to the party appealing ; 
provided, that in all actions heretofore or hereafter tried, when the appeal from an order 
la baaed upon errors assigned or set out in a statement of the case submitted to the 
court or judge thereof for settlement within sixt7 days after the service of such written 
notice and at least eight days prior to the expiration of such time and such court or 
judge neglects to settle such statement within the said sixty days, the party appealing 
shall have thirty days after such statement shall have been settled in which to take an 
appeal. [1891, ch . 120, § 3 ;  1893, ch. 81,  I 1 ;  R. C. 1895, § 5605.] " 

Following are decisions rendered prior to the enactment of the present provision : 
Appeal will not lie until the entry of order or judgment or filmg of judgment roll. 

Nordm v. Berner, 15 S. D. 611, 9 1  N. W. 308 ; Dyea Electric Light Co. v. Easton, 14  
S. D.  520, 86  N.  W.  23 ;  Martin v. Smith, 1 1  S. D. 437, 78 N. W.  1001 ; State v. Lamm,
9 S. D. 418, 69 N. W. 592 ; Bank of Iowa & Dakota v. Oliver, 11 S. D. 444, 78 N. W.
1002 ; Chamherlain v. Hedger, 10 S. D. 290, 73 N. W. 75 ; Greenly v. Hopkin1, 7 S. D.
561, 64 N. W. 1 128 ; Coburn v. Board, 10 S. D. 552, 74 N. W. 1026 ; Minn. Machine Co. 
"· Skau, 10 S. D. 636, 75 N. W. 199 ; Sinkling v. Ry. Co., 10 S. D. 560, 74 N. W. 1029 ;
Hughes v. Stearns, 13 S. D. 627, 84 N. W. 196 ; Smith v. Hawley, 11 S. D. 399, 78
N. W. 355. 

Appeal taken more than two years after entry of judgment will be dismissed. Re 
Houghton, 5 S. D. 537, 59 N. W. 733. 

Limitation of sixty days does not apply to order denying new trial made before entry 
of jud1?t11ent. Granger v. Roll, 6 S. D. 611, 62 N. W. 970. 

Service of notice of entry of judgment may be by copy. Keogh v. Snow, 9 N. D. 
45!1 ,  SJ  N. W. 864. 

Drt:v of entry of judgment or decree excluded in computing time. Smith v. Gale, 
137 U. 8. 577, 34 L.ed. 792, 11 8. Ct. R. 185. 

Appeal in election cont.est mwt be taken within 1ixty days. Murray v. Whitmore, 
9 S. D. 288 ,  68 N. W. 745. 

Grants full p�riod of sixty days after written notice of order in wh ich to appeal. 
King v. Hanson, 13 N. D. 85, 99 N. W. 1085. 

F.ach party must serve notice of entry of judl"fflent on adversary to set time for appeal 
runn inp: a,rainst h im. Prescott v. Brooks, 1 1  N. D. 93,  90 N. W. 1 29 . 
. App�l from order denying new tria_l may be t_:.aken wit� a�peal. fr�m _}udgment any_

time w1thm t.wo years. McVny v. Hridgeman.  1 ,  S. D. 4 _ 4 _ .1 7 �- W . ..  o . 
As to time for appeal exp iring one year after writt<'n nnti,:c of entry of judgment. 

Martinson v. �Inrzul f, 1 4  !\. J > . :.!0 1 . 1 0:i 1'. \\' . 9 : : ; . 
Appeal from order dcn�· ing- mot ion fnr new t r i a l  i8 i 11 PfT· •1· t 1 1a l i f  not bk l' l1 unt i l  m or,• 

than sixty days after not ice of 1• 1 1 tr.'" of  s l l (•h or i l , · r. J ! .,:1 1 , 1  \" . � t rong. '.!� �- I > . 1 20. 1 :1 i
N. W. 1 114 .  
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Whe1e n o  judgment roll had been filed action was pending s o  as t o  authorize granting 
of new trial, although two years had elapsed since filing and entering of judgment. 
Northwestern Port Huron Co. v. Zickrick, 25 S. D. 475, 127 N. W. 646. 

First and last days in computing time for appeal. 49 L.R.A. 226 ; 15 L.R.A. ( �.S. ) 68!1. 
Time for taking appeal where last day falls on holiday. 19 L.R.A. 319. 
Losa of papers u excuse for delay in filing tran11eript on appeal. 25 L.R.A. ( N .S. ) 

865. 
Time for tranafer of cause to federal BUpreme court. 66 L.'R.A. 846. 
As to similar provision in Cal. Code Civ. Proc., f 939, see Livermore v. Campbell, 52 

Cal. 75 ; Covarrubias v. Board of Supervisors, 52 Cal. 622 ; French Bank Case, 53 Cal. 
495 ; Estate of Dunne, 53 Cal. 631 ; McLaughlin v. Doherty, 54 Cal. 519 ; 'Ihomas v . 
.Anderson, 55 Cal. 43 ; Clark v. Crane, 57 Cal. 629 ; Emerie v . .Alvarado, 64 Cal. 529, 
2 Pae. 418 ; Coon v. Grand Lodge, 76 Cal. 354, 18 Pac. 384 ; Estate of Rose, 3 Cal. 
Unrep. 50, 20 Pac. 712 ; Estate of Rose, 80 Cal. 166, 22 Pae. 86 ; Clifford v. Allman, 
84 Cal. 528, 24 Pae. 292 ; Perkins v. Cooper, 3 Cal. Unrep. 279, 24 Pae. 377 ; Miller v. 
Wade, 87 Cal. 410, 25 Pae. 487 ; Etcbebarne v. Roeding, 89 Cal. 517, 26 Pae. 1079 ; Brady 
v. Burke, 90 Cal. 1, 27 Pae. 52 ; Illinois T. & S. Bank v. Pacific R. Co., 99 Cal. 407,
33 Pae. 1132 ; Flagg v. Puterbaugh, 101 Cal. 583, 36 Pae. 95 ; Falkner v. Hendy, 107 
Cal. 49, 40 Pae. 21, 386 ; Duncan v. Times-Mirror Co., 109 Cal. 602, 42 Pae. 147, 148 ; 
Henry v. Merguire, 111  Cal. 1, 43 Pae. 387 ; Fatjo v. Swasey, 111 Cal. 628, 44 Pae. 225 ;
Painter v. Painter, 113 Cal. 371, 45 Pae. 689 ; Grant v. Los .Angeles & Pae. R. Co., 

116 Cal. 71, 47 Pae. 872 ; MeHugh v . .Adkins, 117 Cal. 228, 49 Pae. 2 ;  Morton v. 
Broderick, 118 Cal. 474, 50 Pac. 644 ; Pignaz v. Burnett, 119 Cal. 157, 51 Pae. 48 ; 
Melde v. Reynolds, 120 Cal. 234, 52 Pae. 491 ; Wood v. Etiwanda W. Co., 122 Cal. 152, 
54 Pae. 726 ; Barron v. Harron, 123 Cal. 508, 56 Pae. 334 ; Southern Cal. R. Co. v.
Superior Court, 127 Cal. 417, 57 Pae. 789 ; Ferrie v. Baker, 127 Cal. 520, 59 Pae. 937 ; 
Elledge v. Superior Court, 131 Cal. 279, 63 Pae. 360 ; Devlin v. Rydberg, 132 Cal. 324, 
64 Pae. 396 ; Knowles v. Thompson, 133 Cal. 245, 65 Pae. 468 ; Los Angeles v. Los 
Anaelee C. W. Co., 134 Cal. 121, 66 Pac. 1118 ; Dunn v. Dunn, 137 Cal. 51, 69 Pae. 847 ; 
Nolan v. Smith, 137 Cal. 360, 70 Pae. 166 ; Aronson v. Levison, 148 Cal. 364, 83 Pae.
154 ; Gilman v. Contra Costa Co., 8 Cal. 52, 68 .Am. Dec. 290 ; Fisk v. His Creditor■, 
12 Cal. 281 ; Allender v. Fritts, 24 Cal. 447 ; Gray v. Palmer, 28 Cal. 416 ; Peck v. 
Courtie, 31 Cal. 207 ; �etchum v. C�ippen, 31 Cal. 365 ; Sullivan ,.. Triunfo G. & S. M. 
Co., 33 Cal. 385 ; Haatmgs v. Cunningham, 35 CaL HIF; Well1, P. I; Co, v. Anthoey, 
35 Cal. 696 ; Webster v. Cook, 38 Cal. 423 ; Barria v. San Francisco 8. R. Co., 41 Cal. 
393 ; Calderwood v. Peyser, 42 Cal. 110. 

§ 7821. How appeal taken. An appeal must be taken by serving a notice
in writing signed by the appellant or his attorney on the adverse party 
and filing the same in the office of the clerk of the court in which the judgment 
or order appealed from is entered, stating the appeal from the same, and 
whether the appeal is from the whole or a part thereof and if from a part 
only, specifying the part appealed from. The appeal shall be deemed taken 
by the service of a notice of the appeal and perfected on service of the under
taking for costs, or the deposit of money instead, or the waiver thereof as 
hereinaftP.r prescribed. When service of a notice of appeal and undertaking 
cannot in any case be made within this state the court may prescribe a mode 
for serving the same. [R. C. 1905, § 7205 ; 1887, ch. 20, § 3 ; 1891, ch. 120, 
§ 4 ;  R. C. 1895, § 5606.]

Failure to ftle notice of  appeal in time fatal. 8tierlen •·  Btierlen, 8 N.  D.  297, 78  
N.  W.  990. 

Service of undertaking on respondent. Mather v. Darst, 11 S. D.· 480, 78 N. W. 954 .  
Notice must be served on cl�rk. Valley City Land & Irrigation Co. v.  Schone, 2 S. D. 

344, 50 N. W. 356 ; Peck v. Phillips, 4 D. 430, 34 N. W. 65 ; Hoffman v. Bank, 4 N. D. 
473, 67 N. W. 1031 ; Pierre Sav. Bank v. Ellie, 9 S. D. 251, 68 N. W. 545 ; Gold Street 
v. Newton, 2 D. 39, 3 N. W. 311.

Service of notice and undertaking on attorney, not on party. McKittrick v. Pardee.
8 B. D. 39, 65 N. W. 23. 

Appeal taken without undertaking, a nulllty. Bonnell v. Van Cise, 8 8. D. 592, 157 
N. W. 1585 ;  Coburn v. Board of Com., 10 8. D. 552, 74 N. W. 1026. 

Waiver of undertaking can only be In writing. Hazeltine v. Browne, 9 8. D. 351, 
159 N. W. 1579. 

Part7 wlaose interest will not be at'rected la not aa ac!vene party. Button v. Min • .  
Co_, 12  8 .  D .  576, 82  N.  W. 188 ; Prescott v .  Brooke, 11  N.  D.  93, 90 N. W. 129 • 

.includes notice of appeal. Gooier v. Eideness, 18 N. D. 138 121 N. W, 83. 
Order is not effective and appealable until signed, att114ted and filed. Stephens v. 

FaWI, 20 8. D. 367, 106 N. w. 56. 
As to sufficiency of notice of appeal. Crane v. Odegard, 11 N. D. 342, 91 N. W. 962. 
Codefendants are entitled to notice of appeal by one defendant from judgment for 

eosta againet all. State ex rel. Lindsay v. Boyden, 18 8. D. 379, 100 N. W. 761, 
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:Filing of r,;it iee of appt'al in office of clerk of district court in which judgment is ,:,ntucd is sufficient notice to clerk. National Bank of Commerce v. Pick, 13 N. D. 74, 
99 N". w. 63. 

.i..s  providing manner of taking appeals. Prescott v. Brooks, 11 N. D. 03, 90 N. W.12!1. 
Both adl"e. se party and clerk must be served with notice before appeal will be deemed 

taken. Brannon v. Wh ite La.:e Twp., 17 S. D. 83 ,  95 N. W. 284 .  
)\ot ice of appeal by defendnnts must be sen-ed on codefcndants whose interest wi ll 

be alft-l'ted by reversal or modification of order. Crouch v. Dakota, W. & M. River R. 
Co. , 22 :S. D. 263, 117 N.  W. 145. 

�otice of appeal is sufficient where it states that appeal is from order, fully describ
ing it, although it does not state that appt'al is from whole of order. State ex rel. 
Heffron v. Bleth , 21 N. D. 27, 127 N. W. 1043. 

Fai lure to serve undl•rtaking with notice of appeal is not jurisdictional. Beddow v. 
Fl!';f,e, 20 �- D. 66, 126  N .  W. 97.

;Fi l ing is not essential to \·alid ity of appeal bond, nor is it eS11ential to perfect appeal. 
Nicholas & S. Co. v. Borstad, 27 S. D. 2li2 ,  130 N. W. 776. 

L'nt.le1·u1k ing on appeal mubt be executed at time of notice of appeal, and it must be 
served with the notice of appeal. Aldrich v. Public Opinion Pub. Co., 27 S. D. 589, 132 
N. W. 2i8. 

Unlrss undertaking on appeal is supported by affidavit showing that property of 
suretie1 is within state it is meffectual for any purpose. Stewart v. Lyness, 22 N. D. 
'Hll, 132 ' � .  \\' .  'itiS. 

§ 7822. Clerk to transmit papers. Upon an appeal being perfected the
clerk of  the court from whieh the appeal is taken shall at the expense of 
the appell ant forthwith transmit to the supreme court, if  the appeal is from 
·a juJgmept, the judgment roll ; if the appeal is from an order, he shall
transmit :the order appealed from and the original papcts used 'by each
party on the application for such order. The court may, however, in case of
Pither judgment or order ·upon motion of either party after notice to the
_adverse 'garty for' good cause .shown, direct copies to be transn�itted instead
of the originals. The . clerk shall also in all cases transmit to the supreme
eourt the original notice of appeal and the undertaking given thereon ; and
·1 1 e  sliall amrnx to the papers so transmitted a certificate under his hand and
the seal of the court from which the appeal is taken, certifying that they are
the original papcrs ·or copies as the case may be, and that they are transmitted
to the supreme court pursuant to such appeal. No further certificate or
attestation shall be necessary ; provided, that if the appellant does not within
thirty da)'S after his appeal is perfected cause a proper record in the case
to be transmitted to the supreme court by the clerk of the district court, the
respondent may cause such record to be transmitted by the clerk of the
district court to the clerk of the supreme court ; and in such case the re
spondent may recover the expense thereof as costs on such appeal in case
the judgment or order appealed from is in whole or in part affirmed. [R. C.
1905, § 7206 ; 1887. ch. 20, § 4 ;  1891 .  ch . 1 20, § 5 ;  R. C. 1895, § 5607. ]

�riginal papers, to ,be !�nt by clerk, un)ees court o;den copies. Jasper v . . Hazen.
1 N . . D. 2 10, 46 N. W .  ld : Hedlum v. Mm. Co . .  14 S. D. 369. 85 N. W. 861 . Goose 
Riv. flnnk v. G ilmorr,' 3 N. D. 1K8 .  5• N. W. 1032. 

('ertifi<>atc of <'Ink to jml:nnent roll .  Hardy v. Pftrington, 6 S. D. 382, 61 N. W. 158. 
On appeal from order made upon affidavits or other written evidence, clerk shall 

transmit orii:inal pnper8 to supreme <>ourt. Ba iley v. Scott, 1 S. D. 337, 47 N. W. 286 ; 
Be<ltkt:v v. Tir<l tkev, 1 5  8. D. 3 10, 89 N. W. 479 .  

On necessuy· of . coun11cl prosecuting appeal with reasonable diligence after notice 
t)1ereof. Brink v. Whis ler, 2 1  S. D. 1 :rn ,  1 10 N'. W. 94.

R'ccord : cannot he amended in supreme court after case fully argued and submitted.
unks8 remanded for such purpose. Moore v. Booker, -i N. D. 543, 62 N. W. 607. 

§ 7823. · Deposit for undertaking. Waiver of. When the appellant is re
quired under any . provision of this chapter to give an undertaking  he may 
in l ieu thereof deposit with the clerk of court in wh ich the judgment or order 
appealed from is entered . who shall give him a receipt therefor, a sum of 
money equal to the amount for which such undertaking is required to be 
·1dvt>n and in l ien of the service of such undertaking serve a notice of the
m ak ing  of !Inch drposit. Such deposit and notice shall have the same effect
as the service· of the required undertaking and be held to answer the event
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of the appeal upon the terms prescribed for the undertaking in lieu of  which 
the same is deposited. Any such undertaking and deposit may be waived 
in writing by the respondent for whose benetit the same is required to be 
made and such waiver shall have the same effect as the giving of the under
taking wrmld have had. [R. C. 1905, § 7207 ; 1887, ch. 20, § 5 ;  1891, ch. 120, § 6 ;  
R. C. 189�, § 5608. ]

Waiver of undertaking. Bonnell v. Van Cise, 8 S. D. 592, 67 N. W. 685, 
Undertaking can only be waived in writing. McConnell v. Spicker, 1 3  S. D. 406, 

83 ·' . ,r. 43.5. 
Sufliciency of accused's presence at trial of felony. State v. Pearse, 19 S. D. 75, 102 

N. W. 222.  
As to similar provision in Cal. Code Civ. Proc., § 940, see Hill v. Finnigan, 54 Cal. 

493 ; Wh i ttle v. Renner, 55 Cal. 395 ; Boyd v. Burrel, 60 Cal. 280 ; Hewes v, Carville 
ll fg. Co., 62 Cal. 516 ; Galloway v. Rouse, 63 Cal. 280 ; Brown v. Green, 65 Cal. 221,  
3 Pac. 8 1 1 ; Butte Co. v.  Boydstun, 68 Cal .  189, 8 Pac. 835 ; Sharon v.  Sharon, 68 Cal. 
326, 9 Pac. 187 ;  Little v. Jacks, 68 Cal. 343, 8 Pac. 856, 9 Pac. 264, 11  Pac. 128 ; 
Randall v. Hunter, 69 Cal. 80, 10 Pac. 130 ; Duffy v. Greenellaum, 72 Cal. 157, 12 Pac. 
74, 13 Pac. 323 ; M illiken v. Houghton, 75 Cal. 539, 17 Pac. 641 ; Toy v. San :Francisco 
& S. R. R. Co., 75 Cal. 542, 17 Pac. 700 ; In Matter of Castle Dome Min. & S. Co., 79 
Cal. 246, 21 Pac. 746·; Schurtz v. Romer, 81 Cal. 244, 22 Pac. 657 ; Miller v. Richards, 
83 Cal. 563, 23 Pac. 936 ; Latham v. Los Angeles, 83 Cal.  564, 23 Pac. 1116 ; Perkin11 
v. Cooper, 3 Cal. Unrep. 279, 24 Pac. 377 ; Hinkel v. Donohue, 88 Cal. 597, 26 Pac. 374 ;
Forni v. Yoell, 95 Cal. 442, ,lO Pac. 578 ; Newman v. :Maldonado, 3 Cal. Unrep. 540,
30 Pac. 833 ; :Merced Bank v. Rosenthal, 99 Cal. 39,  31 Pac. 849, 33 Pac. 732 ; Forni v.
Yoell , 99 Cal. 1 73, 33 Pac. 887 ; Harper v. Hildretl1 ,  99 Cal. 265, 33 Pac. 1 103 ; Lan
caster v. :\_raxwell, 103 Cal. G7, 36 Pac. 951 ,  37 Pac. 207 ; G reen v. Berge, 105 Cal. 52,
45 Am. St. Rep. 25, 38 Pac. 539 ; Barnhart v. Edwards, 111 Cal. 428, 44 Pac. 160 ; Bul
loc·k v. Taylor, 112 Cal. 147,  44 Pac. 457 ; In :Matter of Chopc, 1 12  Cal. 630, 44 Pac. 
1CJ6G ; Robinson v. Templar Lorlgr, 114 Cal. 41, 45  Pac. 998 ; Lamberson v. Jefferds, 1 16
C'al . 4 '.l2 ,  4 S  Pru�. -1::l ,, ; Y incmt v. Col l ins ,  122 Cal .  3 S7 ,  5 5  Pac. 1 29 ; Clarke v .. Mohr,
125 Cal. 540, 58 Pac. 176 ; Estate of Nelson, 128 Cal. 242, 60 Pac. 772 ; llleyer v. San
Diego, 130 Cal. CO, 62 l'ac. 2 1 1 ; � I Hnslicld v. U'Kccfe, 133 Cal. 362, 65 Pac. 825 ; Hoyt
v. �tark, 1 34 Cal. 1 78, 86 Am. St. Rep. 246, 66 Pac. 223 ; San Francisco L. & C. Co. v. 
State. Hl Cal. 354 ,  74 Pac. 1047 ; Estate of Sull ivan, 143 Ca l .  462, 77 Pac. 1 53 ; Estate
of McDougald, 143 Cal.  476, 77 Pac. 443 ; Johnson v. Phen ix Ins. Co., 146  Cal. 571 ,
80 l'ac. 7 1!! ; Rauer's L. & C. Co. v. Stand ley, 3 Ca l. App. 44 ,  8 4  Pac. 214 ; E l l iott v.
Chapman,  1 5  Cal. 3dB ; Butl'cndcau v. Edmonson, 24 Cal .  94 ; Bonds v. Hickman, 29
Cal. 460 ; People v. Alameda 'l'. R. Co., 30 Cal .  1 8 2 ; Sentt•r v. De Bernal ,  38 Ca l. 637 ;
Al,rahms v. Stokes, 3 9  Cal .  1 ,,0 ; Aram v. Shallcnhcrg<·r, 4 2  Cal. 275 ; Cal. Code 'C' iv, Proc.,
§ 941 ,  see Root v. Bryant, 54 Cal.  182 ; Estate of Fay, 126 Cal. 457, 58 Pac. 936 ;
Downing "· Rademacher, 136 Cal. 673, 69 Pac. 415 ; Curtis v. Richards, 9 Cal . 34,

§ 7824. Appeal ineffectual without undertaking. To render an appeal ef
fectual for any purpose an undertaking must be executed on the part · of 
the appell ant by at least two sureties to the effect that the appellant will 
pay all costs and damages which may be awarded against him on the appeal 

'.not exceeding two hundred and fifty dollars. [R. C. 1905, § 7208 ; 1887, ch. 20, 
§ 6 ;  1887, ch. 26, § 1 ;  1891, ch. 120, § 7 ;  R. C. 1899, § 5609. ]

Undertaking or deposit or waiver are essential to jurisdiction. Bonnell v .  Van Ciee,
8 S. D. 592, 67 N. W. 685 ; Martin v. Smith, 11 S. D. 437, 78 N. W. 1001 ; McConnell
v. Spicker, 13 S. D. 406, 83 N. W. 435.· Service . of undertaking not necessary. Mather v. Darst, 11 S. D. 480, 78 N. W. 954 ;
Sands v. Cruickshank, 12 S. D. 1, 80 N. W. 173.

Undertaking for costs may be contained in tmme instrument with undertaking for 
11tay, or in separate one. Sutton v. Min. Co., 12 S. D. 576, 82 N. W. 188. 

Thou�h irregular, undertaking m9:y b� held to be a �ommon-law obligation. Cough
ran v. ::sundback, 13 S. D. 1 1 5, 82 :N. W. 507, 79 Am. St. Rep. 886. 

Failure of 11uretie11 to justify when required leaves undertaking ineffectual. Hazel
tine v. Browne, 9 S. D. 351 ,  G9 N. W. 579. 

Undertaking cannot be eigned by practicing attorney. Peck v, Phillips, 4 I;>, 430, 
34 N. \.V. GS .  

Cndertaking on appeal from judgment and order must recite appeal from both. Sucker 
State Drill Co. v. Brock, 18 N. D. 598, 120 N. W. 757. 

Appeal witlfout stay of execution. Fullerton Lumber Co. v. Tinker, 21  S. D. 647, 
115 X.  W. 9 1 .  

Ko undertaking i s  required on  appeal by township. Dring v .  St. Lawrence Twp., 23  
S. D .  624 .  122  X. W.  664 .

An appeal is ineffectual, where sureties fail to justify within ten daye after exception
taken to t hem. Donovan v. Woodcock, 18 S. D. 29, 99 N. W. 82, 
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Appeal will be dismissed where undertaking for payment of costs on appeal is 
defective, unleBB such defect is cured. Burger v. S inclair, 24 N. D. 326, 140 N. \\'. 235. 

Unless undertaking is supported by affidavit showing that property of sureties is 
within state, it is ineffectual for any purpose. Stewart v. Lyne111, 22 N. D. 14�, 132 
N. W. 768. 

Failure to serve undertaking with notice of appeal is not jurisdictional. Beddow v. 
Flage, 20 N. D. 66, 126 N. W. 97. 

Power of surety company to act u surety on appeal bond. 48 L.R.A. 590. 
Liabil ity of sureties on appeal bonds. 38 Am. St. Rep. 702. 

§ 7825. Execution not stayed without undertaking. If the appeal is from
a judgment directing the payment of money, it shall not stay the execution 
of the judgment unless an undertaking is executed on the part of the ap
pellant by at least two sureties to the effect that if the judgment appealed 
from, or any part thereof, is affirmed the appenant will pay the amount 
directed to be paid by the judgment, or the part of such amount as to which 
the judgment shall be affirmed, if it is affirmed only in part, and all damages, 
which shall be awarded against the appellant on appeal. [R. C. 1905, § 7209 ; 
1887, ch. 20, § 7 ; 1891,  ch. 120, § 8 ;  R. C. 1899, § 5610. ] 

On appeal from judgment, usual undertaking for costs and also undertaking pro
vided by this section, held to operate as stay of proc�i�ga in the district court. !311.11� 
v. Hanberg, 10 N. D. 383, 87 N. W. 1006 ; Sutton v. Minmg Co., 12 S. D. 576, 82 .?\. \\ . 
188 ; Coughran v. Sundback, 13 S. D. 115, 82 N. W. 607.

Implied power of courts to iBBue supersedeas. 67 Am. St. Rep. '7H. 
As to similar provision in Cal. Code Civ. Proc., S 942, aee Hill v. Finnigan, 64 C:1 l 

493 ; Wood v. Orford, 56 Cal. 157 ; Ladd v. Parnell, 57 Cal. 232 ; Hansen v. Martin, 6l 
CaL 282 ; Sharon v.  Sharon, 67 Cal. 185,  '7 Pac. 466, 8 Pac. 709 ; Estate of Schl'<M, 
69 Cal. 241, 10 Pac. 334 ; Duffy v. Greenebaum, '72 Cal. 157, 12 Pac. 74, 13 Pac. 323 ; 
Romine v. Cralle, 83 Cal. 432, 23 Pac. 626 ; Mowry v. Heney, 3 Cal. Unrep. 277, 24 Pac. 
301 ; Pennie v. Superior Court, 89 CaL 31, 26 Pac. 617 ; Estate of Woods, 94 Cal. 566, 
211 Pac. 1108 ; McCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329 ; Painter ,, . 
Painter, 98 Cal. 625, 33 Pac. 483 ; Hitchcock v. Caruthers, 100 Cal. 100, 34 Pac. 627 ; 
Boob v. Hall, 105 Cat. 413, 3'8 Pac. 977 ; Central L. & M. Co. v. Center, 107 Cal. 193, 
40 Pac. 334 ; Foster v. Superior Court, 115 Cal. 279, 47 Pac. 68 ; Kreling v. Kreling, 
116 Cal. 458, 48 Pac. 383 ; Reay v. Butler, 118 Cal. 113, 50 Pac. 375 ; Owen v. Pomona 
L. & W. Co., 124 CaL 331, 57 Pac. '71 ; Holland v. McDade, 125 Cal. 353, 58 Pac. 9 ;
Hawley v. Gray Bros. A. S. P. Co., 127 Cal. 660, 60 Pac. 437 ; Estate of Kennedy,
129 Cat. 384,. 62 Pac. 64 ; Starr v. Kreuzberger, 131 Cal. U, 63 Pac. 134 ; Ayres v. Burr,
132 Cal. 125, 64 Pac. 120 ; Bank of Woodland v. Stephens, 137 Cal. 458, '70 Pac. 293 ; 
Olaen v. Birch, 1 Cal. App. 99, 81 Pac. 666 ; Fulton v. Hanna, 40 Cal. 278.

§ 7826. 'Undertaking to stay judgment for delivery of personalty. If the
judgment appealed from directs the assignment or delivery of documents 
or personal property the execution of the judgment shall not be delayed by 
the appeal, unless the things required to be assigned or delivered are brought 
into court or placed in the custody of such officer or receiver as the court or 
presiding judge shall appoint, or unless an undertaking is entered into on 
the part of the appellant by at least two sureties in such sum as the court 
or presiding judge thereof shall direct to the effect that the appellant will 
obey the order of the appellate court on the appeal. [R. C. 1905, § 7210 ; 
1887, ch. 20, § 8 ;  1891, ch. 120, § 9 ; R. C. 1899, § 5611.] 

Stay bond ; sufficiency of. Nat. Bank v. Hanberg, 10 N. D. 383, 87 N. W. 1008 ; 
Coughran v. Sundback, 13 S. D. 115,  82 N. W. 507. 

As to similar provision in CaI . ·Code Civ. Prou., § 943, see Estate of ' Schedel, 69 CaL 
241, 10 Pac. 334 ; Boom v. Horstmann, 80 Cal. 452, 6 L.R.A. 577, 22 Pac. 169, 338 ; 
Swasey v. Adair, 88 Cal. 203, 26 Pac. 83 ; Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 
617 ; Ex parte Clancy, 90 Cal. 553, 27 Pac. 411 ; Estate of Woods, 94 Cal. 566, 29 Pac. 
1108 ; McCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329 ; Tolle v. Heyden
#'!ldt, 138 Cal. 56, 70 Pac. 1013 ; De Leonia v. York, 140 Cal. 333, '73 Pac. 1058 ; Rohr• 
bacher v. Superior Court, 144 Cal. 631, '78 Pac. 22 ; Olaen v. Birch, 1 CaL App. 99, 
81 Pac. 656. 

§ 7827. To stay execution of conveyance. H the judgment appealed from
directs th e execution of a conveyance or other instrument the execution of 
the judgment shall not be  stayed by the appeal, unless the instrument shall 
have been executed and deposited with the clerk with whom the judgment 
was entered to abide the judgment of the appellate court. [R. C. 1905, § 7211 ; 
� 887 .  ch .  20, § 9 ; 1 891 , ch .  120, § 10 ; R. C. 1899, § 5612.] 
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As to similar provision in Cal. Code Civ. Proc., S H4, see Estate of Schedel, 69 Cal. 
241, 10 Pac. 334 ; Bom v. Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pac. 169, 338 : 
Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 617 ; Estate of Woods, H Cal. 566, 29 
Pac. 1108 ; McCallion v. Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329 ; Olsen ,-. 
Birch, 1 Cal. App. 99, 81 Pac. 656. 

§ 7828. Of judgment to sell and deliver realty. If the judgment appealed
from directs the sale or delivery of possession of real property, except in 
actions for foreclosure of mortgages, the execution of the same shall not be 
stayed, unless an undertaking is executed on the part of the appellant by at 
least two sureties in such sum as the court or presiding judge thereof shall 
direct to the eff�ct that during the possession of such property by the ap
pellant he will not commit nor suffer to be committed any waste thereon 
and that if the judgment is affirmed he will pay the value of the use and 
occupation of the property from the time of the appeal until the delivery of 
possession thereof pursuant to the judgment. [R. C. 1905, § 7212 ; 1887, ch. 
20, § 10 ; 1891, ch. 120, § 11 ; R. C. 1899, § 5613.] 

As to similar provision in· Cal. Code Civ. Proc., I 945, see Estate of Scbedel, 69 Cal. 
241, 10 Pac. 334 ; Born v. Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pac. 169, 338 ; 
71 Cal. 295, 12 Pac. 167 ; Neale v. Superior Court, 77 Cal. 28, 18 Pac. 790 ; Born v. 
Horstmann, 80 Cal. 452, 5 L.R.A. 577, 22 Pae. 1&9, 338 ; McMillan v. Hayward, 84 Cal. 
85, 24 Pac. 151 ; Pennie v. Superior Court, 89 Cal. 31, 26 Pac. 617 ; Johnson v. King, 
91 Cal. 307, 27 Pac. 644 ; Shepperd v. Tyler, 92 Cal. 552, 28 Pac. 601 ; Estate of Woods, 
94 Cal. 566, 19 Pac. 1108 ; Green v. Hebbard, 95 Cal. 39, 30 Pac. 202 ; Spence v. Scott, 
95 Cal. 152, 30 Pac. 202 ; Gutzeit v. Pennie, 97 Cal. 484, 32 Pac. 584 ; McCallion v. 
Hibernia Sav. & L. Soc., 98 Cal. 442, 33 Pac. 329 ; Painter v. Painter, 98 Cal. 625, 33 
Pac. 483 ; Hoppe v. Hoppe, 99 Cal. 536, 34 Pac. 222 ;  Pacific Mut. L. Ins. Co. v. 
Fisher, - Cal. -, 35 Pac. 77 ; Gutierrez v. Hebbard, 104 Cal. 103, 37 Pac. 749 ; Boob 
v. Hall, 105 Cal. 413,  38 Pac. 977 ; Central L. & M. Co. v. Center, 107 Cal. 193, 40 Pac.
334 ; Foster v. Superior Court, 115 Cal. 279, 47 Pac. 58 ; Ogden v. Davis, 116 Cal. 32, 
47 Pac. 772 ; Kreling v. Kreling, 116 Cal. 458, 48 Pac. 383 ; Hubbard v. University
Bank, 120 Cal. 632, 52 Pac. 1070 ; Owen v. Pomona L. & W. Co., 124 Cal. 331, 57 Pac.
71 ; Estate of Kennedy, 129 Cal. 384, 62 Pac. 64 ; California M. & S. B. v. Graves, 12!1
Cal. 649, 62 Pac. 259 ; Olsen v. Birch, 1 Cal. App. 99, 81 Pac. 656 ; Englund v. Lewis,
25 Cal. 337.

§ 7829. To stay mortgage sale. If the judgment appealed from directs
the sale of mortgaged premises, the execution thereof shall not be stayed 
by the appeal,• unless an undertaking is executed on the part of the appellant 
by at least two sureties, conditioned for the payment of any deficiency which 
may arise on such sale, not exceeding such sum as shall be fixed by the court 
or presiding judge thereof ; to be specified in the undertaking, and all costs 
and damages which may be awarded to the respondent on such appeal. [R. C. 
1905, § 7213 ; 1887, ch. 20, § 11 ; 1891, ch. 120, § 12 ; R. C. 1899, § 5614.] 

§ 7830. Abatement of nuisance. If the judgment appealed from directs
the abatement or restraint of the continuance of a nuisance, either public 
or private, the execution of the judgment shall not be stayed by the appeal, 
unless an undertaking is entered into on the part of the appellant by at least 
two sureties in such sum as the court or presiding judge thereof shall direct 
to the effect that the appellant will pay all damages which the opposite party 
may sushin by the continuance of such nuisance. [R. C. 1905, § 72a4 ; 1887, 
ch. 20, § 12 ; 1891 , ch. 120, § 13 ; R. C. 1899, § 5615.] 

§ 7831. Other judgments. If the judgment appealed from directs the doing
of any particular act or thing and no express provision is made by statute 
in regard to the undertaking to be given on appeal therefrom, the execution 
thereof shall not be stayed by the appeal therefrom, unless an undertaking 
is entered into on the part of the appellant in such sum as the court or pre
siding judge thereof shall direct and by at least two sureties to the effect that 
the appellant will pay all damages which the opposite party may have 
sustained by not doing the particular thing or act directed to be done by 
the judgment appealed from and to such further effect as such court or judg" 
shall in discretion direct. [R. C. 1905, § 7215 ; 1887, ch. 20, § 13 ; 1891, ch. 120, 
§ 14 ; R. C. 1899, § 5616.]

Stay bond in election <'ontest. Fylpaa v. Brown County, 8 8. D. 634, 62 N. W. 962 
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§ 7832. Intermediate orders. When the appeal is from an order the execu
t ion or performance thereof shall not be delayed, except upon compliance 
,vith such conditions as the court or presiding judge thereof shall direct 
and, when so required, an undertaking shall be executed on the part of 
the appellant by at least two sureties in such sums and to such effect as the 
'.:ourt or presiding judg·e thereof shall direct ; such effect shall be directed 
m accordance with the nature of the order appealed from, corresponding to 
th� foregoing provisions in respect to appeals from judgments, when ap: 
phcable and such provision shall be made in all cases as will properly protect 
the respondent and no appeal from an intermediate order . before judgment 
shall stay proceedings unless tlle court or presiding judge thereof shall in 
his discretion so specially order. [R. C. 1905, § 7216 ; 1887, ch. 20, § 14 ; 1891, 
ch. 120, § 15 ; R. C. 1 895, § 5617 . ]  

Discreti?n of . trial court in  granting stay of proceedings upon overruJing demurrer
to co.mplamt w11J not be disturbed on appeal. Devereaux v. Katz, 22 N. D. 351, 1_33
N. W. 553. 

§ 7833. Undertaking on orders as to provisional remedies. When a pjlrty
shall give immediate notice of appeal from an order vacating or modifying 
a writ of attachment or from an order denying, dissolving or modifying an 
injunction he may within six days thereafter serve an undertaking executed on 
his part by at least two sureties in such sum as the court or uresiding judge
thereof shall direct to the effect that, if the order appealed from or any part 
thereof is affirmed, the appellant will pay all costs and damages which may 
be awarded against him on appeal, and all which the adverse party may 
sustain by reason of the continuance of the attachment or the granting or 
continuance of the injunction as the case may be. Upon the giving of such 
undertaking such court or judge shall order the attachment to be continued 
and in his discretion may order the injunction asked to be allowed or 
that before granted to be continued until the decision of the appeal, unless the 
respondent shall at any time pending the appeal give an undertaking with 
sufficient surety in a sum to be fixed by the court or presiding judge to abide 
and perform any final judgment that shall be rendered in favor of the appellant 
in the action, but may at any time subsequently vacate sucH order if the 
appP,al is not diligently prosecuted. [R. C. 1905, § 7217 ; 1887, ch. 20, § 15 ; 
1 891 ,  ch . 120, § 16 ; R. C. 1899. § 5618. ] 

Attachment continued by giving appeal bond. State ( Enderlin Bank) v. �ose, 4 N. D. 
319, 58 N. W. 514, 26 L.R.A. 593 ; Quebec Dank v. Carrol l, 1 S. D. 1, 44 N. W. 723. 

Continuation of injunction during appeal. Garvin v. Pettee, 13 S. D. 239, 83 N. W. 
25 1 .  

§ 7834. From whom undertaking not required. When the state, or any
state officer, or state board, in a purely official capacity, or any municipal 
corporation within the state shall take an appeal service of the notice of 
appeal shall perfect the appeal and stay the execution or performance of 
the judgment or order appealed from and no undertaking need be given ; 
hut the �upreme court may on motion require sureties to be given in such 
form and manner as it shall in its discretion prescribe as a condition of 
the further prosecution of the appeal. [R. C. 1905, § 7218 ; 1887, ch . 20, § 16 ; 
1 891 ,  ch.  120, § 17 ; R. C. 1899, § 5619 . ]  

App<'nl I.Jy municipal corporation ; undertaking ; when necessary. Territory v. Wal
lace. 1 N. D. 8 5 ,  44 X. W. 1 077. 

Appeal by state in habeas corpus proceeding. Carruth v. Taylor, 8 N. D. 166, 77 
X. \\'. 617 .

Appeal hv school board. Heintz v. 1\Ioulton, 7 S. D. 272 ,  64 N. W. 135. 
App,·a l from order vn<'nt in![ interlocutory injunction supersedes vacatin� order, and

inj 1 1ndiou remains  in l'fTcrt without bond or further order. Quarnberg v. Charuberlal..D,
:!!I � - D. 377, 1 37  N. W. 405.

§ 7835. When new undertaking required. The supre_me c?urt upon sati�
fa<'t ory . proof that any of  the sureties to an undertakmg given under this 
ehap! t�r has become i11sol vcnt or that his circumstances haye become so pre-
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earious that there is reason to apprehend that the undertaking is insufficient 
security, may in its discretion require the appellant to file and serve a. new 
undertaking with such sureties and in such time as shall be prescribed, and 

• that in default thereof the appeal shall be dismissed or the stay of proceedings
vacated and the execution or performance of the judgment or order be allowed
to be enforced without further delay. [R. C. 1905, § 7219; 1887, ch. 20, § 17;
1 S91, ch. 120, § 18; R. C. 1899, § 5620.]

Only applies where surety once accepted baa become insufficient. Winton Y. Kirby, 
6 S. D. 98, 60 N. W. 409. 

Power ot appellate coJJrt to require new supersedeas or appeal bond. 9 L.R.A.(N.S. I 
10:;4_ 

As to similar provision in Cal. Code Civ. Proc., S 948, see Schacht v. Odell, 52 Cal. 
447; Hill v. Finni�ran, 54 Cal. 493; Ilrown v. Green, G5 Cal. 221, 3 Pac. 811; Little v. 
Jacks, 68 Cal. 3-13, 8 Pac. 856, 9 Pac. !:64, 11 Pac. 128; Wiebold v. Rauer, 95 Cal. 418, 
:io Pac. 558; Duncan v. Times-:\lirror Co., 109 Cal. G02, 42 Pac. 147, 148; Boy:er v. 
S1Jl)erior Court, 110 Cal. 401, 42 Pac. 892; Wheeler v. Karnes, 130 Cal. 618, 63 Pac. 62; 
Rolll!h v. Van Hagen, 18 Ca,l. 668. 

§ 7836. In one instrument or several. Refusal to stay. The undertakings
required by this chapter may be in one instrument or several at the option 
of the appellant; the original must be filed with a notice of the appeal and 
a copy showing the residence of the sureties must be served with the notice 
of appeal. When the sum or effect of any undertaking is required under the 
foregoing provisions to be fixed by the court or judge at least twenty.four 
hours' notice of the application thereof shall be given the adverse party. 
When the court or the judge thereof from which the appeal is taken or 
desired to be taken shall neglect or refuse to make any order or direction 
not wholly discretionary, necessary to enable the appellant to stay pro
eeedings upon an appeal, the supreme court, or one of the justices thereof, 
shall make such order or direction. [R. C. 1905, § 7220; 1887, ch. 20, § 18; 
1891, ch. 120, § 19; R. C. 1899, § 5621.) 

Failure to serve undertaking with notice of appeal is not jurisdictional. Beddow v. 
Flage, 20 N. D. 66, 126 N. W. 97. 

Copy of undertaking must be served with notice of appeal. Morrison "· O'Brien, 17 
S. D. 372, 97 N. W. 2.

Provision for filing of appeal bonds is for benefit of appellee and is necessary to
their validity. Nichols & S. Co. v. Horstad, 27 S. D. 262, 130 N. W. 776. 

§ 7837. Sureties must justify. An undertaking upon an appeal shall be
of no effect, unless it is accompanied by the affidavit of the sureties in which 
each surety shall state that he is worth a certain sum mentioned in such 
affidavit over and above all his debts and liabilities in property within this 
state not by law exempt from execution, and which sum so sworn to by such 
ilureties shall in the aggregate be double the amount specified in said under
taking. The respondent may, however, except to the sufficiency of the sureties 
within ten days after such notice of the appeal and unless they or other 
sureties justify in the same manner as bail upon an arrest within ten days 
thereafter, the appeal shall be regarded as if no undertaking had been given. 
The justification shall be upon a notice of not less than five days. {R. C. 1905, 
§ 72�1; 1887, ch. 20, § 19; 1891, ch. 120, � 20; R. C. 1899, § 5622.]

Failure of surl'ties to justify whm required. Barber v. Johnson, 4 S. D. 528, 57 
N. W. 225. 

Justification of sureties, rnfllcicncy of. Tollerton v. Casperson, 7 S. D. 206, 63 N. W. 
908. 

Bond cannot be execut<'d eight days after notice is served. �fcConnell v. Spicker, 
13 S. D. 406. 83 X. W. 435. 

Unless undertaking on appeal is supported by affidavit Ehowing that propcrtv of 
sureties is within state it is ineffectual for any purpose. Stewart v. Lyness, 22 N. D. 
149, 132 N. W. 768. 

Bond on appeal will be held sufficient after obligor has had benefit of it, even 
thou�h on iti; face it is not good and suffident statutory undertaking. Nichols & S. 
Co. v. Horstad, 27 S. D. 262, 130 N. W. 7i6. 

§ 7838. Eft'ect of perfected appeal. Perishable property. Whenever an ap
peal shall have been perfected and the proper undertaking given or other act. 
done prescribed by this chapter to stay the execution or performance of 
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the judgment or order appealed from, all further proceedings thereon sha l l
be thereby st8:yed acco�dingly, e�cept that the court may proceed upon any 
other matter mcluded m the action not affected by the judgment or order
appealed !rom and except that the court or the presiding judge thereof may
order perishable property held under the judgment or order appealed from 
to be sold and the proceeds paid into the court to abide the event. [R. C. 
1905, § 7222 ; 1887, ch. 20, § 20 ; 1891, ch. 120, § 21 ; R. C. 1899, § 5623.] Protection of one purchasing after decree and before any steps have been taken to review the same. 10 L.R.A. ( N.S. ) 443. 

. Rights of one acquiring interest in property from party to suit pending proceedings 
lll appdlate court. 27 L.R.A. 735. 

Effect of right to appeal from divorce decree on party's right to rema.......,, 17 L.R.A.673. . .,,  
Effect of  appeal on right to maintain action for malicious prosecution. 2 L.R.A. (N.S. ) 953. 
Effect of appeal from disbarment or suspension of attorney. 24 L.R.A. ( N.S. ) 756. Personal liability of executor or administrator to distributees for interest duringpendency of appeal. 31 L.R.A. (N.S. )  356. 
Effect of appeal from order appointing receiver. 20 L.R.A. 395. 
Effect of appeal as stay of judgment in habeas corpus proceedings. 2 L.R.A. ( N.S. ) 

244. 
§ 7839. Reference to ascertain damages. Breach of undertaking. When

the amount of damages to be paid by the appellant on affirmance of the 
judgment or order appealed from pursuant to an_ undertaking is not fixed by 
the judgment or deeision of the supreme court on appeal, the district court 
may after the remittitur of the record from the supreme court is filed order 
a reference to ascertain such damages, the expense of which shall be included 
and recoverable with 'such damages. In all cases a neglect for the space of 
thirty days after the affirmance on appeal of a judgment directing the 
payment of money to pay the amount directed to be paid on such affirmance 
shall be deemed a breach of the undertaking on such appeal. A neglect for 
the space of sixty days after the confirmation of a report of a referee, to 
whom a reference has been ordered for the purpose of ascertaining the 
damages to be paid on the affirmance of any other judgment or order appealed 
from, to pay the amount of damages so ascertained and the costs of such 
reference shall be deemed a breach of the undertaking on such appeal. The 
dismissal of an appeal by the appellant or by the court for want of prosecu
ti!ln, unless the court shall at the time otherwise expressly order, shall render 
the sureties upon the undertaking or bond given under this chapter liable 
in the same manner and to the same extent as if the judgment or order 
appealed from had been affirmed. [R. C. 1905, § 7223 ; 1887, ch. 20, § 21 ; 1891 , 
ch. 120, § 22 ; R. C. 1899, § 5624. ] 

Liability of sureties on appeal bond ; issuance of execution against principal not 
necessary before suit. Bingham v. Mears, 4 N. D. 437, 61 N. W. 808, 27 L.R.A. 257. 

§ 7840. Amendment of appeals. When a party shall in good faith ,rive
notice of appeal and shall omit through mistake or accident to do any other 
act necessary to perfect the appeal to make it effectual or to stay proceedings, 
the court from which the appeal is taken or the presiding judge thereof or 
the supreme court, or any one of the justices thereof, may permit an amend
ment or the proper act to be done on such terms as may be just. [R. C. 1905, 
§ 7224 ; 1887, ch. 20, § 22 ; 1891, ch. 120, § 23 ; R. C. 1899, § 5625. ]

Court cannot allow notice to be filed after apiration of time. Stierlen •• Stierlen, 
8 N. D. 297, 78 N. W. 990. 

Court cannot order entry of juilgmcnt nunc pro tune after a.ppeal for purpose of 
making ell'ectual. :llartin Y. Smith. 11 S.  D. 437, 78 N. W. 1001 ; Bank of Iowa &. 
Dakota v. Oliver, 1 1  S. D. 444, 78 1' .  W. 1002. 

Filing new undertaking. Tollnton v. Casnerson, 7 S. D. 206, 63 N. W. 908 ; Skinner 
T. Holt, 9 S. D. 427, 69 N. W. 5%, 62 /,m. St. Rep. 878.

Defects in undertaking on appeal may be supplied by amendment or by new under-
foking. Sucker State Drill Co. v. Bto�k, 18 1', D.  8, 118 N. W. 348. 

Supreme court ac'luires juri8d ietion ,\·here notice of appeal and undertaking are fll!'d,
alt lioug-h undertaking is dcfcctiYc. Fullert on Lumber Co. v. Tinker, 21 S. D. 647, 1 15
K. w. 91 .
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Appellant who intentionally omits to give undertaking to stay proceedings on appeal 
cannot be aft'orded relief. Burger v. Sinclair, 24 N. D. 326, 140 N. \V. 235. 

Defects in undertaking on appeal may be supplied after time for appeal has expired. 
Burger v. Sinclair, 24 N. D. 326, 140 N. W. 235. 

On rights of appellant where he fails to comply with statute as to undertaking for 
purpose of perfecting appeal. Stewart v. Lyness, 22 N. D. 149, 132 N. W. 768. 

Omission to serve undertaking on appeal in time was waived by respondent"a accept
ance thereof, which acceptance was effectual to confer appellate jurisdiction. LaPenotiere 
v. Kellar, 28 S. D. 469, 134 N. W. 48.

Court had authority to allow under€aking, failing to give residence of sureties, to
be amended so as to give it validity. Gorman v. Madden, 26 S. D. 459, 128 N. W. 614. 

Court baa power to prescribe time within which, after service of undertaking,
respondent may except to sureties thereon. Aldrich v. Public Opinion Pub. Co., 27
S. D. 589, 132 N. W. 278.

Time for taking appeal cann4;1t be exte�ded by court. National Surety Co. v. Cranmer, 
27 S. D. 515, 131 N. W. 515 ; King v. He1b, 29 8. D. 218, 136 N. W. 106. 

Aa to similar provision in Wis. Laws 1860, ch. 264, I 17, see Falk v. Goldberg, 45 
Wis. 94. 

§ 7841. What orders review&ble. The following orders when made by the
court may be carried to the supreme court : , 

· 

1. An order affecting a substantial right made in any action, when such order
in effect determines the action and prevents a judgment from which an appeal 
might be taken. 

2. A final order affecting a substantial right made in special proceedings or
upon a summary application in an action after judgment. 

· 3. When an order grants, refuses, continues or modifies a provisional remedy, 
or grants, refuses, modifies or dissolves an injunction or refuses to modify or 
dissolve an injunction, whether such injunction was issued in an action or 
special proceeding or pursuant to the provisions of section 8074 of this code ; 
when it sets aside or dismisses a writ of attachment for irregularity ; when it 
grants or .refuses a new trial or when it sustains or overrules a demurrer. 

4. When it involves the merits of an action or some part thereof ; when it 
orders judgment on application therefor on account of the frivolousness of a 
demurrer. answer or reply on account of the frivolousness thereof. 

5. Orders made by the district court or judge thereof without notice are not
appealable ; but orders made by the district court after a hearing is had upon 
notice which vacate or refuse to set aside orders previously made without 
notice may be appealed to the supreme court when by the provisions of this 
chapter an appeal might have been taken from such order so made without 
notice, had the same been made upon notice. [1907, ch. 79 ; R. C. 1905, § 7225 ; 
1887, ch. 20, § 23 ; 1891 .  ch . 120, § 24 ; 1893, ch. 83, § 1 :  R. C. 1899, § 5626. 1 

Ruling upon objection to introduction of evidence on ground of insufficiency of com· 
plaint not decision on a demurrer. Ross v. Wait, 2 S. D. 638, 51 N. W. 866. 

Order denying motion to set aside summons not appealable. Ryan v. Davenport, 5 
8. D. 203, 58 N. W. 568. 

Order refusing withdrawal of complaint of intervention appealable. Schaetzel v. City
of Huron, 6 S. D. 134, 60 N. W. 741.

Order granting or denying new trial ia appealable. Bedford v.  Kissick, 8 S. D. 586, 
67 N. W. 609 ; Granl{er v. Roll, 6 S. D. 611, 62 N. W. 970 ; Sands v. Cruickshank, 11 
S. D. 1, 80 N. W. 173 ; Braithwaite v. Aiken, 2 N. D. 57, 49 N. W. 419.

Appeal In habeaR corpus proceedin1?S. Re Hammill, 9 S. D. 390, 69 N. W. 577 ; Car• 
ruth v. Taylor, 8 N. D. 166, 77 N. W. 617. 

Order refusing to dismiss appeal from a justice is appealable. Smith v. Coffin, 9 S. D. 
1502, 70 N. W. 636 ; Brown v. Brown, 12 S. D. 380, 81 N. W. 627. • 

An order appointing referee is appealable. Russell v. Whitcomb, H S. D. 426, 85 
N. W. 860. 

Order denying motion for judgment not appealable. Persona v. Simons, 1 N. D. 2-13,  
46 N. W. 969. 

Order bringing in additional party defendant is appealable. Bolton v. Donavan, t 
N. D. 575, 84 N. W. 357.

Order passing upon receiver's account ii appealable. Patterson v. Ward, 6 N. D. 359,
71 N. W. 543. 

Appeal from order in special proceeding. Oliver v. Wilson, 8 N. D. 590, 80 N. W. 
757, 73 Am. St. Rep. 784. 

Order allowing amendment of <'Omplaint after judgment it appealable. Greeley v. 
Winsor, 2 S. D. 361 ,  50 N. W. 630. 
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Order vacating judgment is appealable. Weber v. Tschetter, 1 S. D. 205, 46 N. W. 201 .  
Ju<lgc'6 1 1 rder  ,s  uot nppcalablc. lllack Hil ls  Min.  Co.  v. Hy. Co., 2 S. D. 646,  51 N.  \\ . 

342 ; Bostwick "· Knight, 5 D. 305, 40 N. W. 34 4 . 
Order \'&eating order · which get aside a sheriff's sale ie appealable. Bailey v. Scott, 1 

S. D. 337, 47 N. W. 286.
Order denying a change of venue is appealable. White v. Ry. Co., 5 D. 508, 41  N. W.

730. 
,\ppeal may be taken from a judgment void on its face ; but better to first make a 

motiou to set aside. Garr, Scott <.::o. v. Spaulding, 2 N .  D. 414, 51 N .  W. 867. 
An order discharging or refui;iug to di11charge or modify au attachment ia appealable. 

Quebec Bank v. Carroll, 1 S. D. 1, 44 N. W. 723. 
Order granting change of venue in  civil action is appealable. Robertson Lumber 

Co. v. Jones, 13 N. U. 112, 911 N. W. 1082. 
Procedure by which injunction against foreclosure of mortgage by advertisement. i.. 

obtained, is not special proceeding on which to base appeal. 'l racy v. Scott, 13 N. D. 
577, 1 0 1  N. W. 'il05.  

As to when order refusing to 11et aside judgment rendered after trial and verdict � 
not appealable. Olson v. Mattison, 16 N. 1), 231, 112 N. W. 994. 

Order for dismi1111al of action is  not appealable. Dibble v. Hanaon, 17 N. D. 11, 
114 1' .  W. 371 ,  16 A. & E. Ann. Cas. 1210, 

Order denying appl ication to set aside previous order is not appealable. Larson v. 
Walker, 17  N.  D. 247, 115 N.  W. 838. 

Order made by judge in another circuit although marked " by the court," ia made
at chambers, and not appealable. Custer County Bank v. W. H. Walling .Mercantile Co., 
lti S. l>. 579, 9-l N. W. 582 • 

.No appeal l ies from order d i smiss i ng action on plaintiff's motion, where no counter• 
claim was interposed. Deere & W. Co. v. Hencklcy, 20 S. D. 359, 106 N. W. 138. 

Order is not effective and appealable until signed, attested and filed. Stephens "• 
:Faus, 20 S. D. 367, 106 N. W. 56. 

Appealability of restraining order. State ex rel. Dakota Central Teleph. Co. v. Huron, 
23 :s. D. 153, 120 N. W. 1008. 

Order deny ing defendant's motion to dismiss action and granti1 1� plaintiff"s counter• 
motion for le1ne to amend complaint is not appealable. Strecker . . Haileon, 19 N. D. 
677, 125 1'. \V. 560. 

Order annulling effect of stipulation of counsel for parties " involves mertts " and is 
appt·H.lable. :\ orthcrn P. R. Co. v. ilarlow, 20 �- D. 197, 126 N. W. 233, Ann. Cas. 
1912C, 763. 

0r<lcr of circu i t  court remanding action of forcible entry and detainer for trial by 
justice'11 court because not iu\'olving question oi iit lti, involves merits of action and is 
apvcalable. llcMnnus v. Maloy, 30 S. U. :J73 ,  138 � - \V. 96:J . 

Urdcr deny ing motion to set lll!ide judgment of J llst i rP's court 011 ground that justice 
had no jurilldiction because pleadings were not in writing and veritied and that dam
ages involved in action were for injury to real propcrtJ , was not appealable. Whitney 
v . Hitz, 24 K D. 576, 140  N. \V . 6,t.> .  

l'erl!ons not nominally partie11 but declared against in petition for certiorari invoh· 
ing cancellation of l iquor l icensee are entitled to appeal, where they appeared in 
certiorari proceedings. :Stute ex rel. Cook v .  Tripp Co1111ty, 29 S. D. 358, 137 N. W. 354; 

Certiorari will  not l ie where party aggrieved has adequate remedy by appeal. State 
ex rel. �oggle v. Crawford, 24 N. D. 8,  l:: 18  N. W. 2. 

What judgments and orders may be appealed from. 20 Am. St. Rep. 173. 
When appeals may lie prosecuted from eatislied judgments. 45 Am. f:it. Rep. 271. 
Ai! to sm1i lar prov is ion in Cal. Code Civ. l'roc., § 963, see Estate of McKinley, 49 

Gal. 152 ;  Barry v .  ilarry, 56 Cal.  1 0 ;  .Estate of :Martin, 66 Cal. 208 ; Estate of Calahan, 
60 Cal. 232 ; Broadrilib v .  l i bets, 60 Cal. 412 ; Broadribb v. Tibbetts, 62 Cal. 614 ; 
Golden Gate C. H. M. Co. v. Superior Court, 65 Cal. 187, 3 Pac. 628 ; Estate of Crozier, 
ti;, L a l. 3.;3 ,  4 Pac. 10\1 ; Stutl111ei titer v. :Superior Court, 72 Cal. 487, 14 Pac. 35 ; Davia 
v. Donner, 82 Cal. 35, 22 Pac. 879 ; Estate of Ohm, 82 Cal. 160, 22 Pac. 927 ; Murphy v .
�up• ·rior Court, 8.\  Cal .  59:! , 24 l'ac. 3 10 ; .Estate of  Moore, 86  Cal. 58 ,  2-i  Pac. 816 .
Dronzan v. Drobaz, 93 Cal. 647, 29 Pac. 254 ; Estate of Smith, 98 Cal. 636, 33 Pac. 744 ;
l i arpt• r \', H i idrt•t h ,  \l'J Cal. 265,  33 l'ac. 1 103 ; ll:x parte Orford, 102 Cal. 656, 36 Pac.
!J28 ; Hen igan v. Ervin, 1 10 Cal. 37, 42  Pac. 457 ; Estate of Delaney, 110 Cal. 563, 42
l'ac. 9!ll ; De la )lontanya v. De la '.\l ontnnya, 1 12  Cal. 1 0 1, 32 L.H.A. 82, 53 Am. St.
Rt•p. 165,  44 Pac. 345 ; Grant v. l.os Angeles & Pac. R. Co., 116 Cal. 7 1, 47 Pac. 872 ;
i . , .1 l a t t , ·r of '.\l oss, l :!ll L al .  69,, . :, ;; l'uc. :!57 ; Estate of '.\l itchell, 121 Cal. 391, 63 Pac.

810 ; H isdon I. & L. Works v. Citizens' T. Co., 122 Cal. 94, 68 Am. St. Rep. 25, 54 Pac.
52ll ; Eu,all v .  :Short,  1 2 2  Ca l .  5 ;; ;i ,  a5 Pa<:, 327 ; A ldr ich v. Superior Court, 135 Cal. 12,
66 l'ac. 846 ; Free Gold .M . Cu. v. Spiers, 135  <.:al. 130, 67 Pac. 61 ; Hahmel v. Lehndorff,
H:! Cal. ti S l , 65  L.H.A. 88, 1 00  s\ m .  St. Hep. 154, 76 Pac. 659, 16 Am. Neg. Hep. 7 ;
G rev v .  Br-,nnan,  1 47 Cal . ;i :,s ,  8 1 Pac. 1014 ; Hauer's L. & C. Co. v. St.and ley, 3 Cal .
A p J;. H, 8 4  l'ac . 2 14 ; Hopper v . K a lkman, 1 7  Cal .  5 1 7 ; Allen.der v. l•'ritts, 24 Cal .  447 ;
l't· • :k v . Courtii, ,  3 1  Cu l .  :!U7 ; K1•tchum ,· . Crippen , 31 Cal. a65 ; Sullivan v. Triunfo G.
& ::;. M. Co., 33  Cal. ;; s:. ;  l l a, t i ngs v .  l- .!nn i ngham, 35  Cal. 5-1:1 ; llrewster v. Hartley ,
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37 Cal. 15 ,  99 Am. Dec. 237 ; Calderwood v. Peyser, 42 Cal. 110 ;  McCourtney T. For
tune, 42 Cal . 387 ; Estate of Johnson, 45 Cal. 257. 

As to similar provision in Minn. Gen. Stat., 1894, I 6140, eubd. 3 ,  see Rogers v. 
Greenwood, 14 Minn. 333, Gil. 266 ; Holmea v. Campbell, 13 Minn. 66, Gil. 58 ; Chicago 
County v. St. Paul &. D. R. Co., 27 Minn. 109, 6 N. W. 45-i ;  Van Zandt v. 8. H. Wood 
Produce Co., 54 Minn. 202, 5 5  N. W. 863. 

9. As to similar provision in Iowa Code, 1873, I 3163, see Dryden v. Wyllls, 51 Iowa.
113•, - N. W. - ;  State v. Schmitz, 65 Iowa, 556 - N. W. -. 

As to similar provision in Iowa Code, 1873, f 3164 ( f 4393, McClain's Anno. Code. 
188 ) , see Garmoe v. Sturgeon, 67 Iowa, 700, 2 5  N. W. 886 ; First Nat. Bank v. Gill°
60 Iowa, 425 ; Bicklin v. Kendall, 72 Iowa, 490 34 N. W. 283.
:r As _to similar pr�vision i11 Iowa Code, 1873, .I 3164, see Blair v. Blair, - Io,va, -, 37

N. W. 385 ; Baldwin v. Foss, 71 Iowa, 389, - N. W. -. 
§ 7842. Appeal without motion for new trial Upon an appeal from a

judgment the supreme court may review any intermediate order or determina
tion of the court below, which involves the merits and necessarily affects the 
judgment, appearing upon the record transmitted or returned from the 
district court, whether the same is excepted to or not ; nor shall it be neces
sary in any case to take any exceptions or settle a statement of the case to 
enable the supreme court to review any alleged error which would without a 
statement appear upon the face of the record. Any question of fact or law 
decided upon trials by the court or by a referee and appearing upon the record 
properly excepted to in a case in which an exception is necessary may be 
reviewed by the supreme court, whether a motion for a new trial was or was 
not made in the court below, but questions of fact shall not be reviewed in 
the supreme court in cases tried before a jury, unless a motion for a new trial 
is first m!lde in the court below. [R. C. 1 905, § 7226 ; 1887, ch. 20, § 24 ; 1891 . 
ch. 120 § 25 ; 1891, ch. 121, § 1 ;  R. C. 1899, § 5627. ] 

Order denying motion to quash mandamus not part of judgment roll and not revic>w· 
able as such. Mooney v. Donovan, 9 N. D. 93, 81  N. W. 50. . 

f-upreme court mny revie,v only errors appearing upon record. Nat. Cash Register Co.
v. Wilson, 9 N. D. 1 12, 81 N. W. 285 ; Galloway v. McLean, 2 D. 872, 9 N. W. 98 ; Brown 
T. Brown, 12 S. D. 380, 8 1  N. W. 627.

On appeal from final judgment intermediate orders not necessarily affecting judgment
are not reviewable. Bolton v . Donavan, 9 N. D. 575, 84 N. W. 357. 

Intermediate orders affecting judgment are reviewable on appeal from judgment. 
Pierce v. Manning, 2 S. D. 5 1 7 ,  51  N.  W. 332 ; Williama v. Williams, 6 S. D. 28-l, 61 
N. W. 38 ; Granger v. Roll, 6 S. D. 611, 62 N.  W. 970. 

Errors not excepted to, not reviewable. DcLendrecie v .  Peck, 1 N. D. 422, 48 N. W. 342 ,  
Revic>w of  findings of fact on appeal . Jasper v. Hazen , 4 N. D. 1 , 58 N.  W. -i54 .  23 

L.R.A. 58 ; Paulson v. Ward, 4 N. D. 100, 58 N. W. 792 ; Randall v. Burk Township,
4 S. D. 337. 57 N. W. 4 :  Black Hi lle Mer. Co. v. Gardiner, 5 S. D. 246, 58 N. W. 557 ; ,
Gade v. Collins, 8 S. D. 322, 66 N. W. 466.

Appeal cannot be t11-ken from two separate and distinct appealable orders. Anrlerson 
v. n aultman, 12 S. D. 105, 80 N. W. 165 ; Hackett v. Gunderson, 1 S. D. 479, 47 N. W.
1146.

Appeal from judgment, and from order overruling motion for new trial after judg
m!'.n�, not appealable. Haw½ine v. Hubbard, 2 S. D. 631, 51 N. W. 11• ; Wllliama T. 
'Williams, 6 S. D. 284, 61 N. W. 38. 

Errors apparent upon record may be reviewed without exception taken. Galloway v. 
McLean, 2 D. 372, 9 N. W. 98. 

Sufficiency of evidence is reviewahle upon appeal from order denying new trial on 
that ground, although no exception was taken to direction of verdict. Dahl v. Stakke. 
12 N. D. 325, 96 N. W. 353.  

Sufficiency of evidence to sustain verdict c>annot be reviewed in ·ab&ence of motion for 
new trial. Landis )faeh. Co. v. Konantz Saddlery Co., 17 N. D. 310, 116  N. W. 333. 

Answer in action to determine adverse claims is not restricted to denials coupled with 
allegations setting forth defendant'& claim. Hc>bden v. Bina, 17 N. D. 235, 1 1 6  N. W. 85 .  

Order setting aside referee's report reviewable on appeal from judgment. Neeley v .  
Roberta, 1 7  S. D. 161 ,  95 N.  W. 92 1 .  

Order granting new trial is not " intermediate order " reviewable on appeal from 
second judgment. Ewing v. Lunn, 22 S. D. 95, 115  N. W. 527. 

Order denyini motion for iudgment on the pleadings is reviewable on appeal from 
judgment. Chnstoff'erson v. Wee, 24 N. D. 506, 139 N. W. 689. 

Order striking out answer in procec>dings to divide county, necessarily affects judg· 
ment and is reviewable  on appeal from judgment. State ex rel. Minehan v. Meyers, 19 
N. D. 804, 12-l N. W. 701 .
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Exceptions cannot, and need not be taken to findings of fact. State ex rel. Minehan v . 
Thompson, 24 N. D. 273,  139 N. W. 960. 

Supreme court is not authorized to determine case upon weight of evidence. Spack• 
man v. Gross, 25 S. D. 244, 126 N. W. 38il. 

Sufficiency of evidence to sustain verdict cannot be reviewed , where no motion for new 
trial was made. F. A. Patrick & Co. v. Nurnberg, 21 N. D. 377, 131 N. W. 254. 

Questions of fact cannot · be reviewed on appeal from judgment in action tried by 
jury, unless motion for new trial was made before trial court. Russell v. Olson, 22 
N. D. 410, 37 L.R.A. ( N.S. ) 1217, 133 N. W. 1030.

As to s imilar provision in Cal. Code Civ. Proc., § 956, see Lorenz v. Jacobs, 53 Cal. 24 ;
French Bank Case, 53 Cal .  495 ; Barry v. Barry, 56 Cal . 10 ; Empire G. M. Co. v. 
Bonanza G. M. Co., 67 Cal. 406, 7 Pac. 810 ; Tripp v. Santa Rosa St. R., 69 Cal. 631, 
11 Pac. 219 ; Estate of Cahalen, 70 •Cal .  604, 12 Pac. 127 ; Swain v. Burnett!', 76 Cal. 
299, 18 Pac. 394 ; Sharon v. Sharon, 77 Cal. 102, 19 Pac. 230 ; Clifl'ord v. Allman, 84 
Cal. 528, 24 Pac. 292 ; Grant v. Los Angeles & P. R. Co., 116 Cal. 71, 47 Pac. 872 ; Holt 
v. Holt, 131 Ca.I. 610, 63 Pac. 912 ; Garthwaite v. Bank of Tulare, 134 Cal. 237, 66 Pac.
326 ; Free Gold M. Co. v. Spiers, 135 Cal. 130, 67 Pac. 61 ; Converse v. Scott, 137 Cal.
239, 70 Pac. 13 ; Deyoe v. Superior Court, 140 Cal. 476, gs Am. St. Rep. 73, 74 Pac. 28 ;
Alpers v. Bl iss, 145 Cal. 565, 7fl Pac. 171 ; Estate o f  Edelman, 148 Cal. 233, 82 Pac. 
962 ; Allender v. Fritts, 24 Cal. 447. 

§ 7843. Notice of motion for new trial. No motion for a new trial shall be
necessary to obtain, on appeal, a review of any questions of law or of the 
sufficiency of the evidence, unless, before the taking of the appeal, the judge 
shall notify counsel of the party intending to take the appeal that he desires 
such motion to be made. Such notice may be given in open court in the 
presence of such counsel and entered on the minutes of the clerk of court, or 
given in writing and filed with the clerk as a part of the record. [1913, ch. 131, 
§ 9. )

For a provision relating to the construction of this section, see the section quoted in 
note to section 7653, 

§ 7844. Power of court. Rehea.ring. What clerk transmits. Upon an ap
peal from a judgment or order the supreme court may reverse, affirm or 
modify the judgment or order and as to any and all of the parties ; and may, 
if necessary or proper, order a new trial and if the appeal is from a part of 
the judgment or order may reverse, affirm or modify it as to the part appealed 
from. In all cases the supreme court shall remit its judgment or decision to 
the court from which the appeal was taken to be enforced accordingly ; and 
if from a judgment, final judgment shall thereupon be entered in the court 
below in accordance therewith, except when otherwise ordered. The clerk 
of the supreme court shall remit to such court the papers transmitted to 
the supreme court on the appeal together with the judgment or decision of 
thP  supri>me court thereon within sixty days after the same shall have been 
made, unless the supreme court on application of either of the parties shall 
dil'ect them to be retained for the purpose of enabling such parties to move 
for a rehearing. In case such motion for a rehearing is denied the papers 
shall be remitted within twenty days after such denial. The clerk of the 
supreme court shall in all cases, except when the order or judgment is affirmed, 

· also transmit with the papers so returned by him a certified copy of the opin
ion of the supreme court and his fees for such copy shall be taxed and allowed
with h is other fees in the case. [R. C. 1905, § 7227 ; 1887, ch. 20, § 25 ; 1891,
ch . 120. § 26 ; R. C. 1899. § 5628.]

Acquiescence in adjudication by expressly excepting portion of judgment from notice 
of appeal .  <'annot be heard to question correctness of such adjudication . Ritchie v. 
Jensen, 26 S. D. 386, 128 N. W. 327. 

§ 7845. When new trial ordered. Time limited. In every case on appeal
in which the supreme court shall order a new trial or further proceedings in 
the court below the record shall be transmitted to such court and proceedings 
had therein within one year from the date of such order in the supreme court, 
or in default thereof the action shall be dismissed, unless upon good cause 
shown thP court shall otherwise order. [R. C. 1905, § 7228 ; 1887, ch. 20, § 26 ; 
1 891 ,  ch. 120, § 27 ; R. C. 1 899, § 5629 . l  

AR  to  when 11ppe11l w i l l  be  diRmi�Rt>d for failure to prosecute. Beaale • ·  Northern 
P. R. Co., 18 N. D. 507, 121 N. W. 618.  
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Filing of remittitur and ' record does not constitute " further proceedings." Root •• 
Sweeney, 17 S. D. 179, 95 N. W. 916. 

Aa to what conetitutea good cauae for not dismissing action for want of prosecution 
for over year after being remanded. lleadow1 v. Osterkamp, 23 S. D. 46:3, 122 N. W. 419. 

Decision of district court will only be reserved when discretion dismissing action is 
clearly abused. Corbett Y. Great Northern R. Co., 23 N. D. 1, 135 N. W. 665. 

Mere failure to proceed within prescribed .Period does not operate to dismiss action, 
as court may decline to dismiu. Rex Buggy Co. v. Dinneen, 28 S. D. 640, 134 N. W. 814. 

§ 7846. Appea.la in cases tried without jury. In all actions tried by the
district court without a jury, in which an issue of fact has been joined, except
ing as hereinafter pro�ded, all the evidence offered on the trial shall be 
received. Either party may have his objections to evidence noted as it is 
offered ; but no new trial shall be granted by the district court on the ground 
that incompetent or irrelevant evidence has been received, or on the ground 
of the insufficiency of the evidence. A party desiring to appeal from a judg
ment in any such action. shall cause a statement of the case to be settled 
within the time and in the manner prescribed by article 8 of chapter 11 of 
this code, and shall specify therein the questions of fact that he desires the 
supreme coµrt to review, and all questions of fact not so specified shall be 
deemed on appeal to have been properly decided by- the trial court. Only 
such evidence as relates to the questions of fact to be reviewed shall be 
embodied in this statement. · But if the appellant shall specify in the state
ment that he desires to review the entire case, all the evidence and proceed
ings shall be embodied in the statement. All incompetent and irrelevant 
evidence, properly objected to in the trial court, shall be disregarded by the 
supreme court, but no objection to evidence can be made for the first time 
in the supreme court. The supreme court shall try anew the question of fact 
specified in the statement or in the entire case, if the appellant demands a 
retrial of the entire case, and shall finally dispose of the same whenever justice 
can be done without a new trial . and either affirm or modify the judgment or 
direct a new judgment to be entered in the district court ; the supreme court 
may, however, if it deem such course necessary to the accomplishment of jus
tice, order a new trial of the action. In actions tried under the provisions 
of this section, failure of the court to make findings upon all the issues in the 
case shall not constitute a g-round for granting a new trial or reversing the 
judgment ; provided, that the provisions of this section shall not apply to 
actions or proceedin� properly triable with a jury. [R. C. 1905, § 7229 ; 
1897, ch . 5 :  R. C. 1899. � 5630 : 1903 ch . 201 . 1  

Appeals in cases tried without jurv ; trial de  novo in  BUpl'eme court. -Christ. i ,mf'on v. 
Warehouse Ass. , 5 N. D. 438. 67 N. W. 300, 32 L.R.A . 7:10 : .,'faylor v. Taylor. !I N. D. 58.  
63 N. W. 893 ; •Nollman v. Evanson, 5 N. D. 344. 65 N. W. 686 : •Mr.Ken,:ie v. Water Co. ,  6 
N. D. 361, 71 N. W. 608 ; •Townsh!p v. Aasen, 8 N. D. 77. 76 N. W. 990.

Questions of feet not reviewed when findings waived in trial court. , Nichols, Shepard
Co. v. Stangler, 7 N. D. 102, 72 N. W. 1089. 

Evidence off'ered, whether admittt,,t or not. should be preserved In record. - Otto Gas En
l!'fne Co. v. Knerr, 7 N. D. 195. 73 N. W. 87 ; Preseott v. Brooks, 11 N. D. 93. 90 N. W. 
129 :  ·Gilman v. Township. 8 N. D. 627. 80 N. W. 889, 73 Am. St. Rep. 791 ; State v. 
Heinrich , 11  N. D. 31, 88 N. W. 734 ; •Hagen v. Gilbertson. 10 N. D. 546. 88 N. W. 455. 

Statement of case, when necessary to be settled by trial court : certificate ; n ew trial 
must be demanded. • Thuet v. Strong, 7 N. D. 565, 75 N. W. 922 : •McHenry v. Roper. 
7 N. D. 584, 75 N. W. 903 ; •Edminson v. White, 8 N. D. 72. 76 N. W. 986 : •Farmers' 
Bank v. Davis, 8 N. D. &3 ,  76 N. W. 998 ; •Brvnjolfson v. Township. 8 N. D. 106, 77 
N. W. 284 ; •Ericksou v. Kelly, 9 N. D. 12, 81 N. W. 77 : •Eriekson v. Bank, 9 N. D. 81, 81 
N. W. 46 :  Nat. Cub R�ster Co. v. Wilson, 9 N. D. 112, 81 N. W. 285 ; Eakin v. Camp
bell. 10 N. D. 416. 87 N. W. 991 ; -Se<'urity Improv. Co. v. Oass Countv. 9 N. D. 553, 
R4 �- W. 477 :  Geils v. Flugel. 10 N. D. 211.  86 N. W. 712 : ,State v. McGruer, 9 N. D. 
!166. 84 N. W. 363 : Kipp v. Angell, 10 N. D. 1 99. 86 N. W. 706 ; •Douirlas v. Glazier. 
9 N. D. 615 ,  84 N. W. 552 ; Telnen v. Lally, 10 N. D. 153, 86 N. W. 356 ; U. S. Loan Co. 
v. ?\f<-Leod, 10 N. D. 1 1 1 , 86 N. W. 110.

Statute dors not apply to equity cues tried by jury. , Peckham v. Van Bergen, 8
N. D. 595 ,  80 N. W. 759,

St11 tutl' does not apply to contempt proc:-eedinl?II, State v. Massey, 10 N. D. 154, 86
1-.  \\'. 22!1 : Townsh ip of Noble v. Aasen, 10 N. D. 264. 86 N. W. 742. 

,\ 1 1 t l  or ih- nf !<Uprl'me court to trv de novo derived solely from statute. Littel v, 
P! , i 1: n,·y, 10 N.  D. 351 , .  87 N. W. 593. 
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Retrial of particular facts. Douglas v. Richards, 1 0  N. D. 366, S7 N. W. 600. 
Not necessary that cvidt'nce be rcduced to narrative form. -},'armers' Bank v. Du·ia, 8 

N. D. 83, 76 N .  W. tl98 ; N ichols &, Shepard v. Charlebois, 10 N. D. 446, 88 N. W. 80.
Only causes wh ich have be<"n finally determined will be retried. :Mapa v . .Metcalf, 10

N. D. 601 ,  88 N. W. 713.
Rules of evidence not abolished. • Sykea v. Beck, 1 2  N. D. 2-i2,  96 N . · W. SH.
As to effect of try ing act ion, tr iable by jury as matter of legal right, to court without

jury and over defendant's objection. Hanson v . Carl b lom, 13 N. D. 361 ,  1 00 N.  W. 10S4.  
Action at la� for recover! of money • is not triable in district court. lJarnum "•

Goruam Land Co., 13 N. D. 3.i9, 100 N .  W. 1079.  
Respondent cannot specify �Uetitions of fact for review on appeal. Salcmonson v.

Thom pson, 1 3  N . D. 1 82, 1 0 1  N. W. 320. ' 
As to when case wil l  not be remanded for new trial under atatute. More v. Burger, 

15 N. D. 345, 107 .N. \V .  200. 
Appellate court must consider doctor's certificate received in e\"idence without ob;eo

tion. Clopton v. Clopton, 1 1  N. D. 212 ,  91 N. W. 46. 
Mandamus is not an " action " triable de novo in supreme court. State '"• Fabrick, 

16 N. D. 94, 1 1 2  N .  W. 74. 
As to divorce trial de novo on appeal. Clopton v. Clopton, 1 1  N. D. 212, 91 N. W. 46. 
All evidence on which trial court based its judgment must be brought before appellate 

court. Amundson v. Wi lson, 11 N. D. 193, 91 K W. 37. 
Retrial unauthorized on appeal from portion of judgment. Prescott v. Brooks, 11 

N. D. 93, 90 N. W. 1 29.
Right to trial de novo. State ex rel . Wiles v. Heinrich, 11 N. D. 3 1 ,  88  N .  W. 734.
A& to when new trial  will be granted. Paine v. Dodd&, 14 N .  D. 189, 1 16  Am. St. Rep.

674, 1 0a N. W. 93 1 .  
As to when "new trial will  be granted in  cases tried under statute. Massey v. Rae, 

18 N .  D. 40.l, 12 1  N. W. 75. 
As to when case is not triable de novo on appeal under statute. Lafl'y v. Gordon, U 

N. D. 282, 107 N .  W. 969.
Appeal taken from " part " of decree under statute will be dismissed. Tronarud v.

Farm Land & :Fi nance Co., 18  N.  D. 417 ,  121 .N. W. 68. 
Supreme court empowered to determine al l iaaue& between part. ies in,·oh•ed In action. 

Meatier v. Mosher, 16 N. D. 269, 12 L.R.A. ( N .S. ) 820, l25 Am. St Rep. 65�, 1 1 3  �.  W. 99. 
Aa to obJe<:t.1on to conclu& ion of law for first time on appea l .  Schneller '" ·  Plank inton, 

12 N. D. 561 ,  98 N .  W. 77. 
As to ref usal and fai lure of trial court to make findings of fact upon all i &1ue:1 

constituting reversible error. Chaffee•Mi l ler  Land Co. v. Barber, 12 N .  D. •US, 97 N .  W. 
850. 

Court must decide at time request is made whether desired amendment •hall be aJIO\ved. 
Satterlund v. Beal, 12 N. D. 122, 95 N .  W. 5 1 8. 

Inapplicable to equ ity action in which j ury i& called to find facts. Spencer v. Beiaeker, 
16 N .  D. 1 40, 107 1' .  W .  189 .  

Retrials in jury cases not authorized. Blakemore v. Cooper, 15 N. D. 5, 4 L.R.A. ( N.S. ) 
1074, 125 Am. St. Rep. 574 , 106 N .  W .  566. 

As to court not ignoring errors of law apparent on the record. Buckingham v. Flum• 
merfelt, 15 N. D. 112, 106 N. W. 403. 

Actions triable by j ury are not triable  in d istrict court. Couch v. State, 14 N. D. 
361, 103 N .  W.  042.  

Appellant must demand new trial  of all  issues or some particular fact to bave ev i
den,·-, reviewt>d. llank of Park River v. Norton , 14 N.  D. 143, 104 N.  W. 625. 

1'' indings of fact in tnal.i under statute are not given same force and efl'ect as verdict 
of j ury on disputed i11sues. J .  I .  Cue Threshing Mach. Co. v. Blake, 15  N. D. 206, 107 
N. \V. 57.

Aa  to when statement of caae la insufficient to authorize review of evidence under
@tatute. Steven� v. Meyer&, 14 N. D. 398, 10-l N. W. 529. 

Aa to wht>n a ction at law with countt>rrla im in equity is triable de novo on appeal. 
Cotton v. ButterHeld, 14 N. D. 465, 105 N. W.  236. 

A ppeal from action triable in equity i s  governed by tbia section. Re Peterson, 22 
N. D. 480, 13� N. W. 7 6 1 .

Right t o  rev iew a l l  e,· idence o n  appeal from Hndings o f  fact and conclusion, o f  law in
action to quiet t i t le to land.  Burke v. Scharf, 19 N. D. 227, 124 N. W. 79. 

Court may, on appt>a l for trial de novo, set aside order and judgment of district 
court and d irect that d istrict court order county court to reverae its decision and enter 
judgment in accordance with decision on appeal. Re Schultz, li N. D. 688, 125 N. W. 
655. 

l'pon r<'ver,R l  of judgnwnt on appeal under this section action may be dismieaed. 
Hammond ,· . �orthwcslt•rn Constr. & lmprov. Co., 19 N. D. 699, 124 N. W. 838. 

Alli r111 i ng j udgment U!Jon respondent consenting to modification, where judgment was 
c•n kred on li 1 1d i 11gs of t:ourt aud demand for review of entire evidence was made. 
�l i tdu, 1 1  \' . Kuud t >on I .and <:o., 19 N. D. 736, 124 N. W. 946. 
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Xew trial may be ordered in district court wbere record on appeal la vague, indefinite 
and unrerta in. Lan<l is v. Knight, 23 N. D. 450, 137 N. W. 477. 

Speci ficat ions neceetoary where party desires review of entire case in supreme court. 
Blt •,;;t>t t ,· . Tur<'ottt>, 20 X. D. 151 , 127 N. W. 505. 

lrrt>gularity in statement of case on appeal may be i1mored, where correct tran.acript 
of ni <J tince is sul,mitted .  Ble&11ett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

Art ion for rec oHry of money only, whether tried by jury or not, i s  not triable de novo 
on a pp1•11I . Amt>ri<'an Case & Rt>gi ster Co. v. Doy<l, 22 N. D. 166, 133 N. W. 65. 

F ind i ngs may be held sufficient to sustain judgment although they may not fully 
eoHr a l l  facts in ,·oh·t>d . Casst>day v , Robertson, 19 N. D. 574, 125 N. W. 1045. 

In  act ion for divorce where a l lowance for counsel foes is made to wife's counsel and 
dhorre dt>nied ht>r, a<'<·t>ptan<'e of fees hy wife's counsel after appeal operates as waiver 
of appeal. Boyle v. Boyle, J !t  .N .  D. 522, 126 N. W. 229. 

D1ftrict courh have power to enterta i n  motions for new trials upon ground of newlv 
ditcovered e,·idence. 8tate ex ul. Berndt v, Templeton, 21 N. D. 470, 1 30 N. W. 1 009 . 

• -\s to aimilar pro,· i s ion in Iowa Code, 18i3, § 27 42 ( t 3949, McClain's Anno. Code ) ,  
1ee Sister, of Visitation v, G lass, 4 5  I owa, 154 ; Richards v. H intrager, 45 Iowa, 253 ; 
Blough v. Van Hoorebeke, 48 Iowa, 40 ; Taylor v. Kier, 54 Iowa, 645, 7 N. W. 120 ; 
Stoddard v. Hardwick, 46 Iowa, 1 60 ; Aluander v. McGrew, 57 Iowa, 287, 8 N. W. 347, 
10 :S W. 666 ; li i l l a  County !\at. Bank v. Perry, 72 Iowa, 15, 2 Am. St. Rep. 228, 33 
N. W. 341. 

§ 7847. Printing of abstracts not required. Briefs &nd printing thereof.
Upon any appeal to the supreme court, it shall not be necessary to file or use 
any prmted abstract or statement of the case, but in lieu thereof, the appellant 
shall cause to be filed in t he lower court and returned to the supreme court 
with the other record, two copies, in addition to the original, of the statement 
of ease as settled and certified. 

The briefs of both parties shall be printed, and that of the appellant shall 
contain in the front thereof. all of the pleadings and the decision complained 
of, together with the specifications of error or insufficiency of the evidence 
served with the notice of motion for a new trial or notice of appeal. They 
ahall also contain a concise statement o f  the history of the litigation, a concise 
statement of the propositions, o f  the law to be argued and the manner in which 
they arise on the record, the argument in support of the propositions, citation 
of authorities and such extracts from the record as counsel shall deem necessary 
to a full  understanding of the questions discussed. The briefs shall refer to 
the pages of the statement of case and in an intelligent manner to the exhibits, 
papers and other matterj making up the original record. Except in regard 
to matters herein particularly provided, the brief shall be printed and prepared 
t o  conform to the rules of the supreme court as may be promulgated from time 
to time. and such number of copies thereof shall be filed as may be provided by 
the rules of said court. 

Provided, however, upon appeal from a judgment or order in an action for 
the recovery of money only or of specific real or personal property, in which 
action the amount in controversy, exclusive of costs, does not exceed three 
hundred dollars ($300) , the brief may be typewritten and need not be printed, 
and only five copies thereof need be filed in the supreme court ; and, if either 
party in cases in which printed briefs are not require4 shall file such printed 
briefs, he shall recover not exceeding ten dollars ($10) , for the printing thereof 
in case hf' is awarded judgment for costs on appeal. (1913, ch. 131, § 15. ] 

This 1eetion 11 regarded u superseding 'R. 0. 1905, I 7230. For a provision affecting 
the construction of section 7847, see the section quoted in note to section 7653. 

As to the use of typewritten abstracts and brief■ upon appeals in criminal cases, see 
section 10147a. 

Where judgment less than thrt>e hundred dol lars, improper to allow as disbursements 
money paid out for printing briefs and abstract. Black v. Elevator Co., 8 N. D. 96, 
76 N. W. 984 ; Ingwaldaon v. Skrivseth, 8 N. D. 6", 80 N. W. 475. 

§ 1848. Compena&tion for copies for p&rties. Upon request of any party
the official stenographer of the district or county court shall, at the time of 
making a transcript of the proceedings. make four additional copies thereof, 
and for the making of said four copies, such stenographer shall be entitled to 
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charge, in addition to his fee for the making of the original transcript, ten 
cents ($0.10) per folio of one hundred words. (1913, ch. 131 , § 16.]  

For a provision perhaps affecting the construction of this aection, see the aection 
quoted In note to section 7653, 

§ 7849. When appeals heard. Unless continued for cause all civil cases
appealed to the supreme court shall be heard at the next succeeding term of 
court in either of the cases following : 

1. When the appeal is taken sixty days before the first day of the term.
2. When by either party a printed abstract and a printed brief are served

twenty-five days before the first day of the term. [R. C. 1905, § 7231 ; 1895, 
ch. 107, § 1 ;  R. C. 1899, § 5632.] 

CHAPTER 16. 

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGATEES AND 
TE..�ANTS HOLDING UNDER A JUDGMENT DEBTOR. 

§ 7850. Summons after judgment. When a judgment shall be recovered
against one or more of several persons jointly indebted upon a contract by 
proceeding as provided in section 7435, those who were not originally sum
moned to answer the complaint and did not appear in the action may be sum.: 
moned to show cause why they should not be bound by the judgment in the 
same manner as if they had been originally summoned. [R. C. 1905, § 7232 ;' 
C. Civ. P. 1877, § 426 ; R. C. 1899, § 5633. )

As  t o  similar provision in  Cal. Code Civ. Proc., § ;)89, see Waterman v .  Lipman, 6 7
Cal. 26, 6 Pac. 875 ; Cooper v .  Burch, 140 Cal. 548, 74 Pac. 37 ; Tay v .  Hawley, 39 Cal. 93 .'

§ 7851. Requisites of. The summons provided in the preceding section
must be subscribed by the judgment creditor or his attorney, must describe 
the judgment and require the person summoned tp show cause within thirty 
days after the service of the summons and must be served in like manner as 
the original summons. It is not necessary to file a new complaint. [R. C.  
1905, § 7233 ; C. Civ: P. 1877, § 427 ; R. C. 1899, § 5634. ] 

§ 7852. Accompanied by affidavit. The summons. must be accompanied by
an affidavit of the person subscribing it, that the judgment has not been satis
fied to his knowledge or information and belief and must specify the amount 
due thereon. [R. C. 1905, § 7234 ; C. Civ. P. 1877, § 428 ; R. C. 1899, § 5635.]  

§ 7853. Answer. Upon such summons the party summoned may answer
within the time specified therein, denying the judgment or setting up any 
defense which may have arisen subsequently ; and he may make the same 
defense which be might have orill;inally inade to the action, except the statute 
of limitations. [R. C. 1905, § 7235 ; C. Civ. P. 1877, § 429 ; R. C. 1899, § 5636.1 

§ 7854. Further pleadings. The party issuing the summons may demur or
reply to the answer and the party summoned may demur to the reply ; and 
the issues may be tried and judgment may be given in the same manner as 
in an action and enforced by execution ; or, the application of the property 
charged to the payment of the judgment may be compelled by proceedings 
under chapter 35 of this code if necessary. [R. C. 1905, § 7236 ; C. Civ. P. 
1877, § 430 ; R. C. 1895, § 5637. ]  

Aa to  similar provision in  Cal. Code Ci•. Proc., I 994 ,  aee Cooper • ·  Burch, HO Cal. 
548, 74 Pac. 37. 

§ 7855. Pleadings verifled. The answer and reply must be verified in the
like cases and manner and be subject to the same rules as the ans1ter and 
reply in an action. [R. C. 1905, § 7237 ; C. Civ. P. 1877, § 431 ; B. C. 1899, 
§ 5638.]
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CHAPTER 17. 

OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART OF THE 
.ACTION. 

§ 78G6. Judgment offered. Effect. The defendant may at any time before
the trial or verdict serve upon the plaintiff an offer in writing to allow judg
ment to be taken against him for the sum or property or to the effect therein 
specified with costs. If the plaintiff accepts the offer and gives notice thereof 
in writin_g within ten days, he may file the summons, complaint and offer with 
an affidavit of notice of acceptance and the court or judge thereof must there
upon order judgment accordingly. If the notice of acceptance is not given 
the offer is to be deemed withdrawn and cannot be given in evidence ; and if 
the plaintiff fails to obtain a more favorable judgment he cannot recover costs, 
but must pay the defendant 's costs frbm the time of the offer. [R. C. 1905, 
§ 7238 ; C Civ. P. 1877, § 432 ; R. C. 1899, § 5639. ]

Aa to similar provision in Cal. Code Civ. Proc., f 997, see Scammon v. Denio, 72 Cal. 
393, 14 Pac. 98 ; Douthitt v. Finch, 84 Cal. 214, 24 Pac. 929. 

§ 7857. Se.me on countercla.im. If the defendant sets up a counterclaim
in his answer to an amount greater than the plaintiff 's claim or sufficient to 
reduce the plaintiff 's recovery below fifty dollars, then the plaintiff may serve 
upon the defendant an offer in writing to allow judgment to be taken against 
him for the amount specified, or to allow said counterclaim to the amount 
specified with costs. If the defendant accepts the offer and gives notice 
thereof in writing within ten days, he may enter judgment as above for the 
amount specified, if the offer entitles him to jud�cnt. or the a.mount specified 
in said offer shall be allowed him in the trial of the action. if notice of accept
ance is not given the offer is deemed to be withdrawn and cannot be given 
in evideneP and if the defendant fails to recover a more favorable judgment, 
or to establish his counterclaim for a greater amount than is specified in said 
offer, he cannot recover costs, but must pay plaintiff 's costs from the time of 
the offer. [R. C. 1905, § 7239 ; C. Civ. P. 1877, § 433 ; R. C. 1899, § 5640.]  
· § 7858. Offer of ftxed damages. In an action arising on contract the defend•
,mt may with his answer serve upon the plaintiff an offer in writing, that if
he fails in his defense the damages be assessed at a special sum ; and if the
plaintiff signifies his acceptance thereof in writing with or before the notice of
trial and on the trial has a verdict, the damages must be assessed accordingly.
[R. C. 1905, § 7240 ; C. Civ. P. 1877, § 434 ; R. C. 1899, § 5641 . )

§ 7869. Plaintiff refusing. Proof. Coats. If the plaintiff does not accept
the offer, he must prove his damages as if it bad not been made and shall not 
be permitted to give it in evidence .  And if the damages in his favor do not 
exceed the sum mentioned in the offer, the defendant shall recover his costs 
incurred in consequence of any necessary preparations or defense in respect 
to the quPstion of damages. [R. C. 1905, § 7241 ; C. Civ. P. 1877, § 435 ; R. C. 
1899, § 5642.] 

CHAPTER 18. 

ADMISSION OR INSPECTION OF WRITINGS. 

§ 7860. Admission of genuineness. Refusal. Costs. Either party may
exhibit to the other or to his attorney at any time before the trial any paper, 
material to the action, and request an admission in writing of its genuineness. 
If the adverse party or his attorney fails to give the admission within four 
,lays after the request and if the party exhibiting the paper is afterwards 
put to costs in order to prove its genuineness and the same is finally proved 
or a<lmitted on the trial, such costs must be paid by the party refusing the 
aclmission, unless it appears to the satisfaction of the ·court that there were 
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good reasons for the refusal . [R. C. 1905, § 7242 ; C. Civ. P. 1877, § 436 ; R. C. 
1899, § 5643. ]  

§ 7861. Copy of documents required. Penalty. The court before which an
action is pending, or a judge thereof. may in its or his discretion and upon 
due notice order either party to give to the other within a specified time an 
inspection and copy, or permission to take a copy of any books, papers and 
documents in his possession or under his control , containing evidence relating 
to the merits of the action, or the defense therein. If compliance with the 
order is refused, the court may on motion exclude the paper from being given 
in evidence, or punish the party refusing, or both. [R. C. 1905, § 7243 ; C. Civ. 
P. 1877, § 437 ; R. C. 1 899. § 5644. ]

As to necessity of giving notice to adversary of applic&tion for inspection of docu-
ments in hia poeeeasion. McGeary v. Brown, 23 S. D. 573, 122 N. W. 605. 

CHAPTER 19. 
EXAMINATION OF PARTIES. 

§ 7862. Action for discovery. No action to obtain discovery under oath
in aid of the prosecution or defense of another action shall be allowed, nor 
shall any examination of a party be had on behalf of the adverse party, except 
in the manner prescribed by this chapter. [R. C. 1905, § 7244 ; C. Civ. P. 1877, 
§ 438 ; R. C. 1 899.  § 5645 . ]

Right t o  discovery b y  bill where the atatutea provide for the eu.mination o f  th e  p&rty 
before tri&l. 24 L.R.A. 183.  

Right  to compel publisher of libel to disclose source of inform&tion. 12 L.R.A. ( N.S. , 
636. 

§ 7863. Adversary as witness. A party to an action, or in ease a corporation
is a party, the president, secretary or other principal officer or general manag
ing agent of such corporation, may be examined as a witness at the instance of 
an adverse party or any of several adverse parties and for that purpose may 
be compelled in the same manner and subject to the same rules of examination 
as any other witness to testify either at the trial, or conditionally, or upon 
commission. [R. C. 1905, § 7245 ; C. Civ. P. 1877, § 439 ; R. C. 1895, § 5646. ] 

§ 7864. Examination before trial. The examination instead of being had
at the trial as provided in the last section may be had at any time before the 
trial at the option of the party claiming it before a judge of the court, or by 
a referee appointed by the judge of the court for that purpose, on a previous 
notice to the party to be examined and any other adverse party of at least 
five days, unless for good cause shown the judge orders otherwise ; but the 
party to be examined shall not be compelled to attend in any other county 
than that of his residence or where he may be served with a subpoena for his 
attendance. Where a referee shall be so appointed the provisions of article 7 
of chapter 11 of the code of civil procedure, revised codes of 1905, shall be 
applieablP thereto, a11d the referee shall take the testimony either himself or 
by a stenographer in his presence. which testimony shall be certified to by the 
referee. [1907, ch . 5 ;  R. C. 1905, § 7246 ; C. Civ. P. 1877, § 440 ; R. C. 1895, 
§ 567.1 

Power to compel plaintiff to submit to a, phyalcal enmin&tion. 14 L.R.A. 486 ; 23
L.R.A. ( N.S. ) 463.

When does a refusal of an order for physical examination amount to an a,buse of dia
cretion. 1 5  L.R. A .  ( N.S. ) 663. 

Does authority for physic&) examination of a, pla,intilf in an action for penonal 
injuries include X-ray examination. 41 L.R.A. ( N.S. ) 1 071.  

§ 7865. Attendance compelled. Examination filed. The party to be
examined as in the last section provided may be compell ed to attend in the 
manner provided in article 2 of chapter 20, and the examination shall be taken 
and filed with the clerk and may he read by either party on the trial . [R. C. 
H I05, § 7247 ; C. Ci,· .  P. 1 8,i ,  � -141 : R. C. 1895, § 5648. ]  
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§ 1866. Rebuttal The examination of the party thus taken may be rebutted
by adverse testimony. [R. C. 1905, § 7248 ; C. Civ. P. 1877, § 442 ; R. C. 1899, 
§ 5649.]

§ 7867. Refusal punished as contempt. If a party refuses to attend and
testify as in the last four sections provided, he may be punished as for a con
tempt and his complaint, answer or reply may be stricken out. [R. C. 1905, 
§ 7249 ; C. Civ. P. 1877, § 443 ; R. C. 189�, § 5650.]

§ 7868. Party examined on his own behalf. A party examined by an ad verse
party as in this chapter provided may be examined on his own behal f, subject 
to the same rules of examination as other witnesses. [R. C. 1905, § 7250 ; C. 
Civ. P. 1877, § 444 ; R. C. 1899, § 5651 .] 

§ 7869. Beneficiary examined. A person for whose immediate benefit the
action is prosecuted or defended, though not a party to the action, may be 
examined as a witness in the same manner and subject to the same rulu of 
examination as if he was named as a party. [R. C. 1905, § 7251 ; C. Civ. P. 
1877, § 445 ; R. C. 1899, § 5652.] 

§ 7870. Examination adverse party. A party to the record of any civil
action or proceeding, or a person for whose immediate benefit such act ion or 
proceeding is prosecuted or defended, or the directors, officers. superintendent 
or managing agents of any corporation which is a party to the record in such 
action or proceeding, may be examined upon the trial thereof as i f  under 
cross-examination at the instance of the adverse party or parties or any of 
them, and for that purpose may be compelled in the same manner and subject 
to the same rules for examination as any other witness to testify, but the party 
calling for such examination shall not be concluded thereby, but may rebut it 
by counter testimony. f1907, ch. 4 :  R C. 1905, § 7252 : 1 903, ch . 98. l 

Right to croee-examine advnse party aa to fact in iaaue within bis knowledge. 
Schwoebel v. 1'"ugina, 14 N. D. 375, 1 0 4  N. W. 848 .  

Not entit led to reral l  adverse party for cros11-examination. Floren v. Lareon, 29 
8. D. 63, 135 N. W. 672.

The statute authorizc11 a wide and free srope of examination hy thP. uee of leading
queation1 if desired. Langford v. Issenhuth ,  28 8. D. 451 , 134 N. W. 889. 

CHAPTER 20. 
WITNESSES AND EVIDENCE. 

AllTICLE 1. WHO }fay BE EXCLUDED, § 7871. 
2. M EANS OP Pnonucnw WITNESSES, §§  7872-7882.
3. MODE OF TAKING THE TESTUt.ONY OF WITNESSES, §§ 7883-7886.
4. AFFIDAVIT, § § 7887, 7888.
li. DEPOSITIONS, §§ 7889, 7890.
6. OFFICER Wuo MAY TAKE  DEPOSITIONS, § § 7891-7894.
7. MANNEn OF 'TAKING AND AUTilENTIC.ATINO DEPOSITIONS, §§ 7895-

7905. 
8. EXCEPTIONS TO DEPOSITIONS, §§ 7906-7908.
9. BUSINESS RECORDS .AS EV I DENCE, § 7909.

10. OF PUBLIC DocuMENTR, RECORDS, Em , § §  791 0-7926.
11. PROCEEDINGS TO PERPETUATE 'fESTJM0NY, §§  7927-7933.
12 . LA W OF PRESUMI'TJV F. EVTDEN<:E, §§ 7934-7936.
13. SUBJECTS OF WBICIT COURTS WIU TAKE JUDICIAL NOTICE, §§  '1937,

7938. 

ARTICLE 1 .- WHO MAY BE EXCLUDED. 
§ 7871. Who not excluded. Husband and wife. Decedent's testimony. No

person offered as a witness in any action or proceeding in aoy court, or before 
anv officer or person having authority to examine witnesses or hear evidence, 
shall be excluded or excused by reason of such person 'a interest in the event 
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of the action or proceeding ; or because such person is a party thereto, or 
because such person is the husband or wife of a party thereto, or of any person 
in whose behalf such action or proceeding is commenced, prosecuted, opposed 
or defended, except as hereinafter provided. 

1. A husband cannot be examined for or against his wife without her con
sent, nor a wife for or against her husband without his consent, nor can either, 
during ihe marriage or afterwards, be, without the consent of the other, 
examined as to any communication made by one to the other during the mar
riage ; but this subdivision does not apply to a civil action or proceeding by 
one againRt the other, nor to a criminal action or proceeding, for a crime 
committed by one against the other. 

2. ln civil action or proceeding by or against executors, administrators,
heirs at law or next of kin in which judgment may be rendered or ordered 
entered for or against them, neither party shall be allowed to testify against 
the other as to any transaction whatever with or statement by the testator or 
intestate, unless called to testify ther�to by the opposite party ; and where a 
corporation is a party in proceedings mentioned in this section, no agent, stock
holder, offic·er or manager of such corporation shall be permitted to testify to 
any tr:ansaction had with the testator or intestate. But if the testimony of a 
party to the action or proceeding has been taken and he shall afterwards die 
and after his death the testimony so taken shall be used upon any trial or 
bea�ing in behalf of his executors, administrators, heirs at law or next of kin, 
then the other party shall be a competent witness as to any and all matters 
to which the testimony so taken relates ; provided, further, that in any action 
or proceeding by or against any surviving husband or wife touching any busi
ness or property of either, or in which the survivor or his or her family are 
in any way interested, such husband or wife will be permitted, if they shall so 
desire, to testify under the general rules of evidence as to any or all trans
actions and conversations had with the deceased husband or wife during their 
lifetime touching such business or property. [ 1909, ch. 109 ; 1907, ch. 119 ; 
B. C. 1905, § 7253 ;  C. Civ. P. 1877. § 446 ;  1879, ch. 17, § 1 ;  R. C. 1895, § 5653.]

Mortgagee disqualified from being witness to chattel mortg11ge. Donovan v. Elevator 
Co. , 8 N. D. 585, 80 N. W. 77'2, 46 L.R.A. 721 , 73 _Am. St. Rep. 779.

Mortgagee may sign as witne88 to chattel mortgage. Fisher v. Porter, 11 S. D. Sll, 
'17 N. W. 112. 

Objection to deposition of witnee1 and to separate questions therein on ground that 
same are incompetent under this section is sufficient to raise question of competency of 
witne88 and of evidence. Chapman v. Greene, 27 S. D. 178 , 130 N. W. 30. 

1 . Husband and wife cannot testify for or against each other except by consent. Clark
v. Evans, 6 S. D. 244, 60 N. W. 862 ; Krueger v. Dodge, 16 S. D. 159, 87 N. W. 1165.

Husband or wife's right to be witness limited to cues involving persow,.l violence
by one against the other. Cannot testify in prosecution for incest. State v. Burt, 17 
S. D. 7, 94 N. W. 409, 62 L.R.A. 172, 106 Am. St. Rep. 759.

Testimony of wife in supplemental proceeding on an execution against husband, taken
without his consent, not admissible to impeach wife in an action by her against sheriff 
for seizing her property under the execution. Aldous v. OlverBOD, 17 S • . D. 190, 95 
N. W. 917. 

Wife i• competent witness in action by husband to collect indebtedneaa. Guillaume •• 
Flannery, 21 S. D. 1, 108 N. W. 255. 

Communication• between husband and wife when former wife ia offered u witneu 
against former husband, to prove statements, during period of :m.t.n'iage relation are 
privi leged. Luick v. Arends, 21 N. D. 614, 132 N. W. 353. 

Letter• written by attorney for deserted wife to her husband are not privileged com• 
munications and are admissible against attorney in disbarment proceedings for writing 
letters with intent to extort property from liusband. Re Sherin, 28 8. D. 420, fO 
L.R.A. ( N.S. ) 812 , 133 N. W. 701.

On admissibility of testimony of alleged wife a1 to alleged marriage with decedent
in controversy in relation to title to property of such decedent. Re Peterson, 22 N. D. 
4 S0.  1 3 4  N. W.  751 . 

\\'! 1 1•11 husband 1111<! w i fe ma� trst i fy against each other. 24 Am. St. Rep. 663. 
Competl'ney of hu,hand or w i fe as witness for or against the other aa to tranaactions 

pr ior lo marriage. li7 L.1: . .-\. -i!l!l ; 45 L.R.A. ( N.S. ) ao6. 
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Waiver of J;>riviTege as to communication between husband and wife by calling one 
1pouse as a witness for the other. 40 L.R.A. (N.S. ) 43. 

Confidential communications between husband and wife. 29' Am. St. Rep. 411. 
Are communications between husband and wife tending to show affection, or the 

want of it, privileged. 2 L.R.A. (N.S. ) 708. 
Wife as witness before grand jury. · 28 L.R.A. 322. • . • . Husband and wife as .witness for or against each other in cr1m1nal prosecutions. 

106 Am. St. Rep. 763. 
Husband or wife as witness against the other in criminal prosecutions. 2 L.R.A. ( N.S.)

81l2 ; 22 L.R.A. (N.S. ) 240 ; 41 L.R.A. ( N.S. )  1213 ;  27 Am. Dec. 377. 
Competency of one spouse to testify as to misconduct of other spouse in action 

against a third ferson. 39 L.R.A. (N.S. ) 315. 
Competency o husband to testify to adultery of wife. 35 Am. Rep. 744. 
Competencr of woman to testify as to nonaccesa of husband. 2 L:R.A. (N.8. ) 619. 
Admissibility of testimony of husband or wife as to prenuptial nonacceaa of husband. 

14 L.R.A. ( N.S. ) 546. 
Admissibility of dying declarations of husband against wife. 156 L.R.A. 360 • 
.Admissibil ity of dying declarations of wife against husband. 56 L.R.A. 360. 
I. Only a party cannot testify as again1t the representative of a decedent. Braltb·

waite v. Aiken, 2 N. D. 57, 49 N. W. 413 .  
A party is prohibited from testifying to conversation with decedent u agaimt his 

representative. Hutchinson v. Cleary, 3 N. D. 270, 55 N. W. 729 ; Starkweather v. Bell, 
12 S. D. 146, 80 N. W. 183 ; Bunker v. Taylor, 10 S. D. 526, 74 N. W. 450 ; Bunker v. 
Taylor, 13 S. D. 433, 83 N. W. 555 ; Witte v. Koeppen, 11 S. D. 598, 711 N. W. 831, 74 
Am. St. Rep. 826 ; Alexander v. Ransom, 16 S. D. 302, 92 N. W. 418 . 

Witness may testify in his own behalf to a personal transaction bad with deceased 
administrator as against his successor. St. John v. Lofland, 5 N. D. 140, 64 N. W. 1130. 

Testimony relating to transaction with deceased inadmissible in action by executor on 
11ote. Regan v. Jones, 14 N. D. �l, 105 N. W. 613.  

Evidence of party to action in which administrator is party la inadmissible to prove 
contents of lost correspondence with deceased. Cardiff v. Marquis, 17 N. D. 110, 114 
N.  W. JOSS. 

CaahTer of bank which ia party to action may testify as to mailing notice to deceased 
whose executor is party to action. First Nat. Bank v. Warner, 17 N. D. 78, 114 N. W. 
1085, 17 A. & E. Ann. Caa. 2 13. 

:Mortgagee may testify that no action had been had for the recovery of debts aecured 
by mortgage in action against administratrix of deceaaed mortgagor to forecloee aame. 
Alexander v. Ransom, 16 S. D. 302, 92 N. W. 418. 

Testimony to enforce contract of sale of land with decedent to effect that decedent 
promised to go t.o town next day and fix up deal on terma of contract wu inadmiaaible. 
Larson v. Larson, 19 N. D. 160, 23 L.R.A. (N.S. ) 849, 121 N. W. 202, 

Evidence that decedent conveyed certain land to witness and that latter .held unre
corded deeds of same, although record title was in name of decedent, was inadmiaaible. 
Jones v. Subera, 25 S. D. 223, 126 N. W. 253. 

Evidence of grantor as to why he executed deed to decedent ia inadmiasible in action 
relating to title to land claimed by heir of decedent. Davis v. Davis, 2' S. D. 474, 124 
N. w: 715. 

Competency of intereated witness to testify u to transactions with deceased in which 
be did not participate. 29 L.R.A. (N.S. ) 1 179'; 42 L.R.A. (N.S. )  320. 

Competency of original debtor to testify to payment made to decedent in action by 
third person against the estate to recover amount so paid. 28 L.R..A. ( N.S. ) 388. 

Competency of stockholder as witness where corporation is a party to a auit pros
ecuted by or against a personal representative. 27 L.R.A. ( N.S. ) 816. 

Competency to testify to possession of note, deed or other articles at one time in 
possession of the decedent where witness would be incompetent to testify directly to a 
transaction by which it is claimed decedent parted with bis possesaion. 45 L.R.A. ( N.S. ) 
583. 

Competency of a party to deny a transaction with a person alnce deceased. 21 
L.R.A. ( N.S. ) 755 ; 42 L.R.A. (N.S. ) 298.

Admissibility after death of ad,·ersary of testimony or deposition of party given or
taken before the former's death and relating to a personal transaction with him. 14 
L.R.A. (N.S. ) 488.

Admissibility of testimony u to transactions with the attorney or agent of deceased
person. 7 L.R.A. (N.S. J 684. 

As to aimilar provision in Cal. Code Civ. Proc., I 1879, see Beal v. Stevena, 72 Cal.
451 ,  14 Pac. 186 ; Estate of Mills, 137 Cal. 238, 92 Am. St. Rep. 175, 70 Pac. 91 ; Jone.
v. Post, 4 Cal. 14 ; Gates v. Nash, 6 Cal. 192 ; Peralta v. Castro, 6 Cal 354 ; Jones v.
Love, 9 Cal. 68 ; Blackwell v. Atkinson, 14 Cal. 470, 15 Mor. Min. Rep. 71 ; Roaenbaum
"· Hernberg, 17 Cal. 602 ; Peterie v. Bugbey, 24 Cal. 419. In Cal. Code Civ. Proc., I 1880, see Blood v. Fairbanks, 50 Cal . 420 ;  Chase v. Evoy, 51 Cal. 618 ; Sedgwick v. 
Sedgwick, 52 Cal. 336 ; Estate of �kCausland, 52 Cal. 568 ; Miers v. !Reinstein, 67 Cal. 
8!>, 7 Pac. 192 ; :Moore v.  Schofiehl, 96 Cul. 486, 31 Pac. 532 ; Estate of Johnson, 118 Cal. 
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531 ,  21 L.R.A. 380, 33 Pac. 460 ; People v. Craig, 111 Cal. 460, 44 Pa.c. 186 ; Nicholson
v. Tarpey, 124 Cal. 442, 57 Pac. 457 ; Fra.zicr v, Murphy, 133 Cal. 91, 65 Pac. 326 ; City 
Sav. Bank v. Enos, 135 Cal. 167, 67 Pac. 52 ; Bernard is v. Allen, 136 Cal . 7, 68 Pac.
1 1 0 ; Hurley v. Ryan, 137 Cal. 461, 70 Pac. 292 ;  Stuart v. Lord, 138 Cal. 672, 72 Pac. 
142 ;  Bollinger v. Wright, 143 Cal. 292, 78 Pac, 1 108 ; Frey v. Vignier, HS Cal. 251 ,
78 Pac. 733 ; People v. Bradford, 1 C:al. App. 41, 81  Pac. 712 ; Wa.dlcigh v. Phelps, 149
Cal. 627, 87 Pac. 93. In Ca.I . Code C1v. Proc., I 1881, eee Freel v. Market St. C. R. O>.,
97 Cal .  40, 3 1  Pac. 730 ; Estate of Flint, 100 Ca.I. 391, 34 Pac. 863 ; Wheelock v. Godfrey, 
100 Cal . 578, 35 Pac. 317 ; People v. Lane, 101 Cal. 513, 36 Pac. 16 ; Eatate of liullin,
1 10  Cal. 252, 42 Pac. 645 ; Murphy v. Waterhouse 113 Cal. 467, 54 Am. St. Rep. 36�, 
45 Pae. 866 ; Harrison v. Sutter St. R. Co., 116 Cai. 156, 47 Pac. 1019, l Am. Neg. Rep. 
403 ; Estate of Redfield, 116 Cal. 637,  48 Pac. 794 ; Lissak v. Crocker Estate Co., 119 
Cal. 442 ,  51  Pac. 688 ; Estate of Black, 132 Cal. 392,  64 Pac. 695 ; In Matter of Daniela, 
1 4 0  Cal. 335, 73 Pac. 1053 ; Humphrey v. Pope, 1 Cal. App. 374, 82 Pac. 223 ; People v.
Chadwick, 4 Cal. App. 63, 87 Pac. 384, 389. 

ARTICLE 2.- lfEANS OF PRODUCING WITNESSES. 
§ 7872. Subpoenas issued by whom. Clerks of the supreme and district

courts, the judges thereof, notaries public, justices of the peace and referees 
shall on the application of any person having a cause or any matter pending 
in court or before any such officer or tribunal issue a subpoena for witnesses 
insert ing all the names required by the applicant in one subpoena, which may 
be served by any person, not interested in the action, or by the sheriff. coroner 
or constable ; but when served by any other person, other than a public officer, 
proo f of service shall be shown by affidavit ; but no costs of serving the same 
sha l l  be allowed, except when served by an officer. [R. C. 1905, § 7254 ; C. Civ. 
P. 1 877 ,  § 447 ; R. C. 1899, § 5654. ]

§ 7873. Requisites of. The subpoena shall be directed to the per�m therein
named.  requiring him to attend at a particular time and place to testify as a 
witness ; and it may contain a clause directing the witness to bring with him 
any book, writing or other thing under his control, which he is bound by law 
1 0  produce as evidence. [R. C.  1905, § 7255 ; C. Civ. P. 1877, § 448 ; R. C. 1899, 
§ 5655 l

Parth-u larity requ ired in description of documents in subpoena duces tecum. 31 
L R A. I X.S. ) 835. 

Hefrn;a l to p roduce books or papers i n  re11ponse to aubpoena, upon ground that they 
conta in private matter. 29 L.R.A ( N .S. ) 716. 

J 7874. For depositions. When the attendance of the witness before any 
officer authorized to take depositions is required. the subpoena may be issued 
by such officer. [R. C. 1905, § 7256 ; C. Civ. P. 1877, § 449 ; R. C. 1899, § 5656.] 

§ 7875. How served. The subpoena shall be served either by reading or by
copy de l i vered to the witness, or left at his usual place of residence ; but such 
copy need not contain the name of any other witness. [R. C. 1905, § 7257 ; 
C. Civ. P. 1 877, § 450 ;  R. C. 1 899, § 5657. )

§ 7876. Witnesses not compelled to attend out of county. A witness shall
not be obl iged to attend for examination, on  the trial of a civil action in the 
district court, except in the juclicial district of h is residence, nor before any 
other officer, magistrate or tribunal ,  except in the county of his residence, 
nor to attend to give h is deposition out of the county where he resides, or 
where he may be when th e subpoena is served upon him. [R. C. 1905, § 7258 ; 
C. C iv .  P. 1 877, § 451 : R. C. 1899. § 5658 ; 1901. ch. 214. )

§ 7877. Demand of fees in advance. A witness may demand his traveling
fees an<l fee for one day 's attendance when the subpoena is served upon him 
and i f  th<> same is not paid the witness shall not be obl iged to obey the sub
poena. 'fhe fad, of snch demand and nonpaym ent 11h all be stated in the return. 
{R C. 1 90:i. § 725!'l : C. Civ. P. 1877, § 452 ; R. C. 18!>!>. § 5659.J 

� 7878. Examination of prisoner. Any court may by order require an 
officer h aving  the cm,tndy of any person confined in any prison in this state 
to prodnce snch per11on l)cfore him for m·al examination in the connty where be 
is im pri!mned : hut in all other rnses his  exnmination mnst be by deposition. 
[R. C. 1 905, § 7260 ; C. Civ. P. 1 877, § 4:i� ; R. C. 1895, § 5660. J 
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§ 7879. Prisoner remains in custody. While a prisoner 's deposition is being
taken he shall remain in the custody of the offiter having him in charge, who 
shall afford reasonable facilities for the taking of the deposition. [R. C. 1905, 
§ 7261 ; C. Civ. P. 1877, § 459 ; R. C. 1899, § 5661 .)

§ _7880. Witness exempt from suit out of his county. A witness shall not
b� hable to be sued in the county in which he does not reside by being served 
with a summons in such county while going, returning or attending in obedience 
to a subpoena. [R. C. 1905, § 7262 ; C. Civ. P. 1877, § 460 ; R. C. 1899, § 5662.] 

Nonresident cannot be served with process while attending aa witness. Malloy T. 
Brewer, 7 S. D. 587, 64 N. W. 1 120, 58 Am. St. Rep. 856. 

A nonresident suitor is entitled to the same exemption. Fisk v. Westover, 4 S. D. 
233, 55 N. W. 961, 46 Am. St. Rep. 780 ; Hicks v. Buuchet, 7 N. D. f29, 75 N. W. 793, 
66 Am. St. Rep. 66:1. 

§ 7881. Demand fees daily. At the commencement of each day after the
first day a witness may demand his fees for that day 's attendance in obedience 
to a subpoena and if the same are not paid he shall not be required to remain. 
[R. C. 1905, § 7263 ; C. Civ. P. 1 871, § 461 ; R. C. 1899, § 5663. ] 

§ 7882. Oath of witness. Before test i fying the witness must be sworn to
testify as  folJows : 

" You do solemnly swear that the eYidence you shall give relative to the 
mat t er in difference now in hearing between . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
pla intiff and . . . . . . . . . . . . . . . . . . . . . . . • . . .  , defendant, shall be the truth. the 
whol e  truth and nothing but the truth. So help you God. " 
· Any witness who is conscientiously scrupulous of taking t h e  oath above
describeil,  shall be allowed to make  affirmat ion, substituting for t h e  words
" i:o help you God " at  the end ·o f the oath the following : " This you do affirm
under the pains and penalties of  perjury. " [ R. C. 1 905, § 7264 ; C. Civ. P. 1877,
§ 462 ; R. C. 1 899, § 5664.]

Ae to s im ilar provision in Cal. Code Clv. Proc., I 2094, see People v. Swiat, 136 Cal .  
520, 69  Pac. 223. 

A RTICLE 3.-MODE OF T.A.KI:-.G THE T r.sTrnO�Y OF WIT::O:ESSES. 

§ 7883. Three modes. The testimony of witnesses is taken in three modes :
I. By affidavit.
2. By deposition.
3. By oral examination. [R. C. 1905, § 7265; C. Civ. P. 1877, § 463 ; R. C.

1899, § 5665 . ]  
§ 7884. Affidavit. An affidavit is a . written declaration under oath made

,vithout notice to  the adverse party. [R. C. 1905, § 7266 ; C. Civ-. P. 1877, 
§ 464 ; R. C. 1899, § 5666.]

Affidavit not fatally defective because no venue ie expressed. State v. Henning, 3 
S. D. 492, 54 N. W. 536.

Vrri fied complaint an affidavit within the meaning of this section . Woods v. Pollard, 
14 S. D. 4f, 84 N. W. 214. 

In absence of statute or rule of court requiring aftlant to subscribe hi! name to 
affidavit, it is not necessary for him to do ao. Robertson Lumber Co. v. Clarke, 24 N. D. 
134, 138 N. W. 984. 

§ 7885. Deposition. A deposition is a written declaration under oath made
upon notice to the adverse party for the purpose of enabling him to attend 
and cross-examine ; or upon written interrogatories. [R. C. 1905, § 7267 ; 
C. Civ. P. 1877, § 465 ; R. C. 1899, § 5667. ]

As to similar provision in Cal. Code Civ. Proc., I 2004, see Los Angeles v. Pomeroy, 
133 Cal. 529, 65 Pac. 104ll. 

§ 7886. Oral examination. An oral examination is an examination in the
prPsence of the jury or tribunal which is to decide the fact or act upon it, the 
f f'sti rnony being heard by the jury or tribunal from the lips of the witness. 
l R. C. 1 90::i, § 7268 ; C. Ch·. P. 1877, § 466 ; R. C. 1899, § 5668.]
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ARTICLE 4.- AFFIDAVIT. 

§ 7887. Use of. An affidaJit may be used to verify a pleading. to prove
the service of a summons, notice or other process in an action, to obtain a pro
visional remedy, an examination of a witness, a stay of proceedings or upon 
a motion and in any other case permitted by law. [R. C. 1905, § 7269; C. Civ .. 
P. 1877, § 467� R. C. 1899, § 5669. ]

Affidavit of mailing ia competent evidence to prove service. Nind v .  Meyers, 15 N. D. 
f00, 8 L.R.A. (N.S. ) 157, 109 N. W. 335. As to similar provision in Cal. Code Civ. Proc., I 2009, see Lacrabere v. Wise, 141 
Cal . 5 54, 75 Pac. 185. 

§ 7888. Where and how made. An affidavit may be made in and out of this
state before any person authorized to administer an oath. [R. C. 1905, § 7270; 
C. Civ. P. 1877, § 468; 1885, ch. 2, § 1 ;  R. C. 1899, § 5670. ]

ARTICLE 5.- DEPOSITIONS. 

§ 7889. Cases when deposition used. The .deposition of any witness may be
used only in the following cases : 

1 . When the witness does not reside in the county where the action or
proceeding is pending or is sent for trial by change of venue, or is absent 
therefrom. 

2. When from age, infirmity or imprisonment the witness is unable to attend
court or is dead. 

3. When the testimony is required upon a motion or in any other case when
the oral examination of the witness is not required. [R. C. 1905, § 7271 ; C. 
Civ. P. 1877, § 469 ; R. C. 1899, � 5671 . ]  . 

Privilege as to stat1>ments in deposition. 22 L.R.A. 837. 
As to similar provision in Cal . Code Civ. Proe., I 2031 ,  see Howell v. Howell, 66 Cat 

390, 5 Pac. 681. 
§ 7890. When taking commenced. Either party may commence taking testi

mony by depositions at any time after service upon or the appearance of the 
defendant in the action. [R. C. 1905, § 7272 ; C. Civ. P. 1 877, § 470 ; R. C. 1895, 
§ 5672.]

ARTICLE 6.- OFFIOERB WHO MAY TAKE DEPOSITIONS. 

§ 7891. Before whom in state. Depositions may be taken in this state before
a judge or clerk of the supreme court or district court, or before a justice of 
the peace, notary public, United States circuit or district court commissioner 
or any person empowered by a special commission. [R. C. 1905, § 7273 ; C. 
Civ. P. 1877, § 471 ; 1883, ch. 42, § 1 ;  R. C. 1 899, § 5673. )  

§ 789'2. · Before whom out of  state. Depositions may be· taken out of the
state by a judge, justice or chancellor or clerk of any court of record, a justice 
of the peace, notary public, mayor or chief magistrate of any city or town 
corporate, a commissioner appointed by the governor of this state to take depo
sitions or any person authorized by a special commission from any court of 
this state. rR. C. 1905, § 7274 : C. Civ. P. 1877, § 472 ; R. C. 1899, § 5674.) 

Power of consul to take depositions. 45 L.R.A. f99. 
§ 7893. Ineligibility of officer. The officer before whom depositions are

taken must not be a relative or attorney of either party or otherwise interested 
in the event of the action or proceeding. [R. C. 1905, § 7275 ; C. Civ. P. 1877•, 
§ 473 ; R C. 1899, § 5675. ]

Relationship must appear, cannot be presumed. Moore v .  Booker, f N .  D .  5f3, SI 
N. W. 607. 

§ 7894. Commission to take depositions. Any court of record of this state,
or any judge thereof, is authorized to grant a commission to take depositions 
within or without the state upon the application of either party upon five 
days ' not.ice to the other. The commission must be issued to a person or 
persons therein named by the clerk under the seal of the court granting the 
same. Depositions under it must be taken upon written interrogatories, 
direct and cross, which shall be atttched to the commission by the clerk issuing 
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the same. Unless the parties agree as to the form of the interrogatories, the 
same shall be presented to the court or judge granting the commission for 
settlement upon five days ' notice, at which time the court or judge shall settle 
the same. [R. C. 1905, § 7276 ; C. Civ. P. 1877, § 474 ; R. C. 1895, § 5676.] 

ABTICLE 7.- MANNER OP TAXING AND AUTHENTICATING DEPOSITIONS.

§ 789G. Notice to adverse party. Contents. Prior to the taking of any
deposition, unless the same is taken under a commission, a written notice 
entitled in the action or proceeding in which it is to be used, and specifying 
the time and place of taking the same shall be served upon the adverse party. 
The notice shall be served a sufficient time before the day specified therein 
to allow the adverse party time to attend by the usual route of travel and one 
day for preparation, exclusive of Sundays and the day of service. The exami
nation may be adjourned from day to day. [R. C. 1905, § 7277 ; C. Civ. P. 
1877, § 475 ; R. C. 1895, § 5677.] 

.Appearance and cross-examination waives objection that notice does not give aufflcient 
time. Bem v. Bem, 4 S. D. 138, 55 N. W. 1102. 

Notice should state names of witnesses to be examined . .Ashe v. Beasley & Co., 6 N. D. 
191, 69 N. W. 188. 

Notice of taking between certain hours is sufficiently specific. J. I. Case Thresh. Mach. 
Co. v. Pederson, 6 S. D. HO, 60 N. W. 747. 

Persons whose depositions are to be taken should be named in the notice to take 
depositions. Babcock v. Ormsby, 18 S. D. 358, 100 N. W. 759. 

Notice of street and number 1>f notary before whom deposition is to be taken not 
necessary, when. Moore v. Booker, 4 N. D. 543, 62 N. W. 607. 

§ 7896. When taken without notice. When the summons in an action has
· been served upon all of the defendants therein in the manner provided by law,
and the time allowed such defendants to answer has expired and they in no
way appeared in such action, the plaintiff may take the deposition of any
witness without notice to such defendant and such deposition may be intro
duced in evidence in the action and shall have the same force and effect as a
deposition taken upon notice. [R. C. 1905, § 7278 ; R. C. 1895, § 5678.]

§ 7897. Depositions of additional witnesses. Whenever notice to take depo
sitions contains a notice that the testimony of other witnesses than those named
or that the testimony of witnesses generally, without naming any witnesses,
will be taken such notice shall be sufficient to justify the taking of the depo
sitions of unnamed witnesses, but the adverse party shall have the right within
ten days after such depositions are filed in the proper office and notice of the
filing thereof is given to him, in which to serve notice upon the party on
whose behalf such witnesses were sworn that he will cross-examine such wit
nesses at a time and place therein specified. Such notice shall be in substance
the same as a notice therein specified. Such witnesses may be cross
examined before the same or another officer. [R. C. 1905, § 7279 ; 1897, ch. 71 ;
R. C. 1899. § 5678a.]

§ 7898. Notice by publication. When a party against whom the deposition
is to be read is absent from or is not a resident of the state and has no agent 
or attorney therein upon whom service may be made, notice of the taking of 
a deposition may be served upon him by publishing the same three times, once 
in each week for three successive weeks, in some newspaper printed in the 
county where the action or proceeding is pending, if one is printed in such 
county ; and if not, in some newspaper printed at the seat of government of 
this state. Personal service of the notice on the defendant out of the state 
shall be equivalent to such publication. [R. C. 1905, § 7280 ; C. Civ. P. 1877, 
§ 476 ; R. c. 1895, § 5679.)

§ 7899. Written and subscribed. The deposition must be written by the
officer, or in bis presence by the witness, or some disinterested person ; and 
must be subscribed by the witness. [R. C. 1905, § 7281 ; C. Civ. P. 1877, § 477 ; 
R. C. 1899, § 5680.]
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§ 7900. Bow . returned. Opening. A deposition so taken shall be 1walc.J.
up and indorsed with the title of the cause and the name of the officer t . d,u 1g
the same and by him addressed and transmitted to the clerk of the J 1strict 
court of the county in which the action or proceeding is pcudiu g, if the sa1nii
is peuding in the district court ; otherwise to the court, officer or tri bunal i 1 1 

which the action or proceeding is pending. It shall remain under seal :11 1 1 t i l  
opened by order of the court, oflicer or tribunal or at the request of  a party  
to  the action or  proccedi11g, or  h i s  attorney. [R .  C .  1905 ,  § 7282 ; C .  Civ. P.
1877, § 478 ; R. C. 189G, § 5G81.] ·  

Suflici,•nry of fl l i n;.:. Stone v. Crow, 2 S. D. 525, 51 N. W. ·335 ,  
On<'c taken not irival idated 1Jcr1rn1,e others are made parties plaintiff. Salmtr· VJ 

Lathrop, 10  8.  D. 21G, 72 �- W. 5i0. · . , i ' 
As to i;imilar pro\·ision in Cal. Code Civ. Proc., § 2032, sec �ewell v. Desmond, 7� 

Cal. 46, 13 Pac. 369 ; Wise v. Collins, 121  Cu l. 147, 53 Pac. 6 -1 0 ; St. Yin•:cnt's In,(. 
for I . v. Davis, 129 Cal. 20, 61 Pac. 477 ; Bank of Orland v. l•'inuell, 133 Cal. 475, 65' 
Puc.  076.  

§ 7901. Bow far may be used. When a deposition has once been taken, i1J
may be read in any stage of the same action or proceeding, or in auy other 
action or proceeding upon the same matter between the same parties, subject, 
however, to all such exccptious as may be taken thereto under the provisions 
of th is chapter. A deposition shall be deemed the evidence of the party 
reading it . [R. C. 1905, § 7283 ; C. Civ. P. 1877.  § 479 ; R. C. 1899, § 5682. ) 

Either party may rt>ad a deposition in evidence. First Nat. Dank v. Elevator Co., 11 
N. D. 280, 91  N. W. 436.

Party in intr01!udng in evirlenec deposition taken by his advcrsa9' muet read whole
if re,1u i red. First �at. Bank v. Minneapolis & N. Elevator Co., 11 N. D. 280, 91 N. W. 
436 ; G ussnrr v.  Hawk, 13 K. D. 45.:1 ,  101 N. W. 898. 

Deposition taken upon due notice may be used in subsequmt action, although not . 
filed .  Edwards v. Ch icago, M. & St. P. R. Co., 21 S. D. 504, 110 X. W. 832. 

As to s imi lar provision in Cal.  Code Civ. Proc., § 2034, see Briggs v. Briggs, 80 Cal 
253, 22 Pac. 334 ; Johnston v. McDuffee, 83 Cal. 30, 23 Pac. 214 ; Dank of Orland v. 
Finnell, 133 Cal . 475, 65 Pac. 976 ; Turner v. l\lcllhaney, 8 Cal. 575. 

§ 7902. How authenticated. Depositions taken pursuant to this chapter by
any j udicial or other officer herein authorized to take depositions, having a 
seal of office, whether resident in this state or elsewhere, shall be admitted in 
evidence upon the certificate and signature of such officer, under the seal 
of the court of which he is an officer, or his official seal and no other or further 
act or authentication shall be required. If the officer taking the same has 
no official seal the deposition, if  not taken in this state, shall be certified 
and signed by such officer and shall be further authenticated, either by parol 
proof adduced in court or by the official certificate and seal of any secretary 
or other officer of the state, keeping the great seal thereof, or of a clerk or 
prothonotary of any court having a seal, attesting that such judicial or other 
officer was at the time of taking the same with in the meaning of this chapter 
authorized to take the same. But if the d eposition is taken within or ,vithout 
t h is state under a special commission it sh all be sufficiently authenticated by 
the official  signature of the officer or commissioner taking the same. [R. C. 
1905, � 7284 ; C. Civ. P. 1877, § 480 : R. C. 1899. § !'>683. 1

Fai lure of notary to s ign ccrt i fi rate to d<'position in official capacity is not aub
stantinl  <l<'fect where it is s igned and �ealed on preceding page. Kinkade v. Howard, 
18 S. D. 60, 99 �- W. 91 .  

In absence of  proof it will be  presumed the  officer taking deposition, or ·  witness tcs
tif�• ing hy deposit ion, re<lurrd same to wri t in� nncl that statute was complied with: 
F. A. Patrick & Co. v. Nurnheri:, 2 1  N. D. 377 .  131  N. W. 254.  

§ 7903. Certificate to deposition. The officer taking the deposition shaU
annex th<>rcto a certificate showing the following facts : 

1 .  'l'h at  the witness was first sworn to test ify the truth, the whole truth 
and noth ing  hnt the truth . 

2. That the deposition was reduced to writing by some proper person, naming
J1 im.  

3 . That  the  deposition was written and subscribed in the presence of  the
offict'r certif�· iug th<>rcto. 
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4. That the· deposition was taken at the ti,me and place specified in the
notice. [R. C. 1905, § 7285; C. Civ. P. 1877, § 481; R. C. 1899, § 5684.] 

Does not require certificate to state officer is not a relative. Moore v. Booker, 4 
X. D. 5-13, 62 N. W. 607.

§ 7904. What shown before reading. When a deposition is offered to be
1:ead in evidence it must appear to the satisfaction of the court that for some 
cause specified in section 7889 of this code the attendance of the witness cannot 
be procured. [R. C. 1905, § 7286; C. Civ. P. 1877, § 482; R. C. 1899, § 5685.] 
· § 7905. When filed. Every deposition intended to be read in evidence on

the trial must be filed at least one day before the trial. [R. C. 1905, § 7287;
C. Civ. P, 1877, § 483; R. C. 1899, § 5686.]

ARTICLE 8.- EXCEPTIONS TO DEPOSITIONS. 
§ 7906. How. and when exceptions taken. Exceptions to a deposition on

the ground of incompetency or irrelevancy may be made at the time the same 
is offered in ·e\ddence; other exceptions to a deposition must be made in writ
ing, specifying the grounds of objections and filed in the cause before the 
commencement of the trial. [R. C. 1905, § 7288; C. Civ. P. 1877, §§ 484, 485; 
R. C. 1895, § .5687.]

Ex<'eptions should be filed before commencement of trial. Anderaon v. Bank, 6 N. D. 
407, 72 N. W. 916; '{;eland v. Dealy, 11 N. D. 529, 89 N. W. 325. 

Exceptions not specifying wherein nnd in what particular deposition not taken in 
time insufficient. L'elnnd v. Dealy, 11 N. D. 529, 89 N. W. 325. 

On rig-ht to object to incompetent testimony in deposition at trial. Raymond v. 
Edelbrock, 15 N. D. 231, 107 N. W. 194. 

Objection to competency of witness or of evidence under section 486, eubd. 2, pro· 
hibiting testimony as to transactions with decedents, may be made orally for first time 
at trial. Chnpman v. Greene, 27 S. D. 178, 130 N. W. 30. 

Waiver by cross-examination of objection to competency of witnesa whose testimony 
is taken by deposition. 33 L.R.A. (N.S.) 107. 

§ 7907. When questions on, heard. The court shall on motion of either
party hear and decide the questions arising on exceptions to depositions before 
the commencement of the trial. [R. C. 1905, § 7289; C. Civ. P. 1877, § 486; 
R. C. 1899, § 5688.]

Facilitates hearing before trial of exceptions to depoaitiona. Ueland v. Dealy, 11 �- D .. 
529, 80 N. W. 325. 

§ 7908. How errors waived. Errors of the court in its decisions upon excep
tions to depositions are waived unless excepted to. [R. C. 1905, § 7290; C. Civ. 
P. 1877, § 487; R. C. 1899, § 5689.]

ARTICLE 9.- BUSINESS RECORDS AS EVIDENCE. 
§ 7909. Business record received as evidence. Any entries in a book or other

permanent form, in the usual course of business, contemporaneous with the 
transactions to which they relate and as a part of or connected with such trans
actions, made by persons authorized to make the same, may be received in 
evidence when shown to have been so made upon the testimony either of the 
person who made the same, or if he be beyond the reach of a subpoena of the 
trial court or insane, of any· person having custody of the entries and testify
ing that the same were made by a person or persons authorized to make them 
in whose handwriting they are, and that th.ey are true and correct to the best 
of his knowledge and belief. In case such entries a:r:e, in the usual course 
of busines'I, also made in other books and papers as a part of the system of 
keeping a record of such transactions, it shall not be necessary to produce as
witnesses all of the persons subject to subpoena who were engaged in the 
making of such entries; but before such entries are admitted the court shall 
be satisfied that they are genuine and in other respects within the provisions 
of this sertion. (1907, ch. 118.] 

Invoices of goods sold and mailed to defendant by plaintiff's broker are admiBBible to 
11how quantity of goods delivered. 'Minot Flour Mill Co. v. Swords, 23 N. D. 571, 137 
!\. w. 828. 
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ARTICLE 10.- OF PUBLIC DOCUMENTS, RECORDS, ETC. 
§ 7910. Statutes, codes, decisions, when admissible as evidence. Books pu�

porting to be printed or published under the authority of any other state, tarn
tory or foreign country and purporting to contain the statutes, codes or other 
written law of such state, territory or country, or proved to be commonly 
admitted in the tribunals of such state, territory or country as evidence of 
the written law thereof, are admissible in this state as evidence of such law. 
The unwritten or common law of any other state, territory or country may 
be proved as facts by parol evidence ; and the books of reports of cases 
adjudged in their courts may also be admitted as presumptive evidence of such 
law. [R. C. 1905, § 7291; C. Civ. P. 1877, § 488; R. C. 1895, § 5690.] 

Foreign etatute; authentication of copy. Hannah v. Cbaee, 4 N. D. 351, 61 N, W. 18, 
50 Am. St. Rep. 656. 

Public diagrams, maps, chartl and official publicatlonL :McCall v. U.S., 1 D. 807, ff 
N. W. 608; U. S. v. Beebe, 2 D. 292, 11 N. W. 505; U. S. v. Adams, 2 D. 305, 9 N. W. 
718. 

Foreign law ae basis for testimony ae to registration of births, deaths, etc., must 
be proven as fact, and oral testimony aa to contente of statute is inadmiaaible. 
Re Peterson, 22 N. D. 480, 134 N. W. 751. 

Pamph1ets issued by department of agriculture relating to drainage investigation 
by federal officers were admissible in evidence as public documenta. Re Yankton-Clay 
County Drainage Ditch, 30 S. D. 79, 137 N. W. 608. 

§ 7911. Copies of judicial records. Copies of the records and judicial pro
ceedings of any court of the United States or of any state or territory of the 
United States shall be admissible as evidence in this state, when attested by 
the clerk with the seal of the court annexed, if there is a seal, together with 
a certificate of the judge, chief justice or presiding magistrate that the attes
tation is in due form, and the said records and judicial proceedings so authen
ticated shall have such faith and credit given to them in every court within 
this state as they have by law or usage in the courts of the United States or 
of the state or territory from which they are taken. [R. C. 1905, § 7292; 
C. Civ. P. 1877, § 489; R. C. 1895, § 5691.)

Jnapplit'able to ret'orde of courts of limited jurisdiction. Strecker "· Raileon, 16 N. D. 
68. 8 L.R.A.(N.S.) 1099, 111 N. W. 612.

Proof of probate proceedings in sister state must be made b1 exemplified copiee thereof.
Mears v. Smith, 19 S. D. 79, 102 N. W. 295. 

OmiBBion of words " that the attestation is in due form" was supplied by statement 
that certificate of clerk was entitled to full faith and credit. Davis v. Davie, 24 S. D. 
474, 124 N. W. 715. 

Decree of court of another state must be exemplified oopy, in order to be admitted in 
ffidence here. Goes v. Herman, 20 N. D. 295, 127 N. W. 78. 

Admissibility of copies of records of other states. 5 L.R.A. (N.S.) 938. 
As to similar provision in Cal. Code Civ. Proc., I 1905, see Bean v. Loryea, 81 Cal. 151, 

22 Pac. 513; Parke v. Williams, 7 Cal. 247. 
§ 7912. Same of foreign countries. A judicial record of a foreign country

may be proved by the attestation of the clerk with the seal of the court 
annexed, if there is a clerk and seal, or of the legal keeper of the record with 
the seal of his office annexed, if there is a seal, together with the certificate of 
the chief judge or presiding magistrate that the person making the attestation 
is the clerk of the court, or the legal keeper of the record, and in either case, 
that the �ignature of such person is genuine and that the attestation is in due 
form. The signature of the chief judge or presiding magistrate must be 
authenticated by the certificate of the minister, embassador or a consul, vice
consul or consular agent of the United States in such foreign country. [R. C. 
1905. § 7293 ; R. C. 1895, § 5692.] 

§ 7913. How proof of publication made. Proof of the publication of a docu
mt>nt or notice required by law or by an order of the court or judge to be 
published in a newspaper may be made by the affidavit of the publisher or 
printer of the newspaper, or his foreman, clerk or bookkeeper, annexed to a 
copy of the document or notice, specifying the paper in which and the times 
when the publication was made. [R. C. 1905. § 7294; C. Civ. P. 1877, § 490; 
R. C. 1895, § 5693.]
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§ 7914. Tramcript of justice's record. A transcript of the docket record
of a justice of the peace in an action or proceeding, when certified by such 
justice or his successor in office, shall be evidence to prove the facts contained 
in auch transcript in any action or other proceeding in the county or subdivision 
wherein such record was made. [R. C. 1905, § 7295 ; C. Civ. P. 1877, § 491 ; 
R. C. 1895. § 5694.]

Jury not permitted to take tranecript of justice's docket to jury room. Territory v. 
Jones, 6 D. 85, 50 N. W. 528. 

As to similar provision in Cal. Code Clv. Proc., f 912, see Beardsley v. Frame, 85 Cal. 
134, 24 Pac. 721 ; Fisk v. Mitchell, 124 Cal. 359, 57 Pac. 149. 

§ 7915. Bow used in another county. Such transcript may be read in evi
dence in another county or subdivision, when there shall be attached thereto 
a certificate of the clerk of the district court of the county or subdivision in 
which such record was made under the seal of the court, to the effect that the 
person subscribing such transcript was at the date thereof a justice of the 
peace of the county ; and also if the judgment .was rendered by another; that 
such other was at the time of the making of the same a justice of the peace 
of the county. [R. C. 1905, § 7296 ; C. Civ. P. 1877, § 492 ; R. C. 1895, § 5695.} 

§ 7916. Acknowledged instruments, when record evidence. Every instru
ment conveying or affecting real property acknowledged, or proved and cer
tified as provided in the civil code may together with the certificate of acknowl
edgment or proof be read in evidence in an action or proceeding without 
further proof ; the record of such instrument, or a duly authenticated copy of 
the record, may also be read in evidence with the like effect as the original 
on proof by affidavit or otherwise that the original is not in the possession 
or under the control of the party producing such record or copy. {R . . C. 1905, 
§ 7297 ; C. Civ. P. 1877. §§ 493, 494 ; R. C. 1895, § 5696.]

ln,trument duly acknowledged admieeible in evidence. N. W. Loan Co. v. Jonuen, 11 
8. D. 566, 79 N. W. HO ; Grandin v. Emmons, 1 0  N. D. 223, 86 N. W. 723.

Record of instrument admissible ; when. Connor v. t:orson. 13  S. D. 550, 83 N. W. 588 ;
Wi l l iams v. Wait, 2 S. D. 2 10, 49 N. W. 209, 39 Am. St. Rep. 768 ; State T. Berenson, 
'I S. D. 277, 64 .N. W. 130 ; American :\fort. Co. v. Stock Co., 1 0  N. D. 290, 86 N. W. 965 ;
Erakine v. Steele Co., 4 X. D. 339, 60 :S. W. 1050, 28 L.R.A. 645. 

Proof of chattel mortgage. Lander v. Propper, 6 D. 64, 50 N. W. 400. 
Execution of note, subscribed by witnea11e1, may be proven in ume manner as where 

no witneaset1 subscribe. Misaisaippi Lumber & Coal Co. v. Kelly, 19 S. D. 577, 104 N. W. 
265, 9 A. & E. Ann. Cu. 449, 584. 

Certitled copy of acknowledged and duly recorded mortgage ia admiBSible in evidence. 
Bruce v. \Yanzer, 20 S. D. 277, 105 N. W. 282. 

Record of deeds in chain of title admissible on purchaser's teatimony that none of the 
ln11trumenta were receh·ed or beard of. RN!der v. Wilber, 18 S. D. 426, 100 N. W. 1099. 

Any evidence that is sufficient to onrcome any other ordinarily controverted isauable 
fact la enough to overcome recorded copy of certificate of acknowledgment of deed. Vesey 
v. Solberg, 27 S. D. 618, 132 N. W. 254.

Admissibility of record, or copy of record, of deed, to prove deed under which party
ofl'ering it claims. 19 L.R.A. (N.S. ) 438. 

Admisaibility of ancit,nt deeds. 9 Am. St. Rep. 302. 
§ 7917. Entries by public officers. Entries in public or other official books

or records, made in the performance of his duty by a public officer of this 
state, or by another person in the performance of a duty specially enjoined 
by Jaw are prima facie evidence of the facts stated therein. [R. C. 1905, 
§ 7298 ; C. Civ .. P. 1877, § 495 ; R. C. 1899, § 5697.]

Admissibility of officer's return. 129 Am. St. Rep. 848. 
§ 7918. Same. An entry made by an officer, or board of officers, or under

the direction and in the presence of either in the course of official duty i1 
priina far.ie evidence of the facts stated in such entry. {R. C. 1905, § 7299 ; 
C. Civ. P. 1877, § 496 ; R. C. 1899, § 5698.]

Applicable only to domestic records. Miller v. Northern P. R. Co., 18 N. D. 19, 118 
N. W. 344. 

Entries in postmuter'a book of advices received and money orders drawn competeni 
evidence of facts stated. State v. Hall, 16 S. D. 6, 65 L.R.A. 151, 91 N. W. 325. 

§ 7919. Bow official documents proved. Official documents may be proved
as follow11 : 
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1. 'l'he acts of the executive of this state, by a copy of the records of the
state department thereof, and of the United States, by a copy of the records 
of the state department thereof, certified by the heads of those departments 
respectivf>ly. They may also be proved by publications thereof printed by 
order of the legislative assembly or congress, or either house thereof. 

2. The proceedings of the legislative assembly of this state or of congress,
by the journals of those bodies respectively, or either house thereof, or by 
copies printed by their order or certified by the clerk. 

a. The acts of the executive or the proceedings of the legislature of a sister 
state. in the same manner. 

4. The acts of the executive or the proceedings of the legislature of a
foreign country, by publ ications purporting to be made by their authority 
and to cor::tain a record of such acts, or commonly received in that country as 
such . or by a copy of the official record of such act certified under the seal 
of the country or sovereign. or by a recognition thereof in some public act of 
the ex ecutive of the United States. · 1 

; 5. A cts of a municipal corporation of this state, or · of a board or depart
ment thereof, by a copy of the official record of such acts, certified by the 
legal keeper thereof, or by a printed book purporting to be published by th<> 
aut h ority of such corporat ion and to cont ain a record of such acts. 

6. Dornments of any other class in this state by the original or by ·a  copy,
certifiPd by the  legal k eeper t hereof. • .

7. Documents of al'ly ot her · dass in a sister state, ·  by the original or by a
copy, cert ified by the - l egal keeper t hereof t (lget her wit"h t he certificate of the 
secret ary of state. jud�e of t h e  supreme, superior or comity eourt, or mayor of 
a _c i t y  of such state _ t hat t h e  copy is dnly- cert ified by the  officer; - ,vho at th e· 
date  of the �ertificate li ad  t he legal custody of t h e  (lt'iginal .  · · · · 

8. Documents in the departments of t he Pnited St iltes l?o,·ernmcnt. by
the crrtific>ate of the l egal custodian thereof. ( R. C. -1 905, § 7300 ; R. C.  1895.
§ 56!)9, 1

'' " to  m11nner of proof of official rPcords or  doC'Uments; Sykes v. Bet'k, 1 2  N.  D. 2 4 2 , 
1 2  �- W. 8H. · 

R1•eords of hirths. dN1ths, E'k .. of forl'i� country nre net rrov11hle hv t'Pttifll'd copil'o; 
wi fhm1t  other fonndntion for f hPi r  n ,l m i �'4ion. Re PPtf'r�on. 22 N. D. 4 80. J:l-1 �- W. : ;51 .  

§ 7920. Requisites of certificate to copy. Whenever a co·py of a ,niting
is cert ified for the purpose of t>Vidence, t h e  cert ificate must sta te  in substance 
that the copy is a correct copy of the original, or of a specified part thereof, 
as the ease may be. The certificate must be under t h e  official seal of the 
cert i fying  officer, if there is any. or if h e  is  a cl erk of a court having a seal, 
under tJr n seal of such court. [R. C. ]!)05, § 7301 ; C. Civ. P. 1 877, § 497 ; R. C. 
1899, § 5i00. J

Copil's. when to be under flral. Woods v. Sheldon, 9 S. D. 392, fi9 N. W. 602. 
C'nti fi f'atP from puhl ic <>fficcr, evident'e only when made ao by law. Bill ingsley v. 

Hilrs. 6 S. D. 445, 61 N. W. fi87. 
Certifyinl!' officer is not nuthorlzf'd to  ttrtify that certain fact does or doea not appetir 

of rrcord. Sykes v. Beck, 1 2  N. D. 242, 96 N. W. 844. 
§ 7921. When person · deemed dead. If any person upon whose life any

estate in real property depends remains without the United States, or absents 
himself in the state or elsewhere for seven years together, �uch· person must 
be accounted natUTally dead in any action or proceeding concerning such 
property in which his death shall come in question, unless it is affirmatively 
proved thnt h e  was alive during that time. [R. C. 1 905, § 7302 ; C. Civ. P. 
1877 . § 4!'18 ; R. C. 1 895, § 5701 . 1

Pr<'8nmption of death after lleven years. Rurnett v. Co11frllo, 1 5  S. D. 89, 87 N. W. 575. 
Presumption of dl'ath of  pl'rson arises only upon une:,cplained ahsenf'e from last known 

home for �ev1>n year�. \\' r ight  v. Jones, 23 �- D. 191 , 135 N. W. 1 120. 
Prrsumption of drath . 1 04 Am. St. Rep. 198.  
Pn•snmption as to death of former spouse. 14 L.R.A. 542 ; 16 L.R.A. (N.S. ) 105. 
�ec1•PRity of inquiry to raise prrisnmption of death from seven years' absence. 2 

L.R. A. ( N.S. ) 809 ; 28 L.R.A. ( �.S. ) 178 .
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Presumption as to time of death of one presumed to be dead after seven years' 11bs1·n(·c, 
unheard of. 26 L.R.A. ( X.S. ) 294. 

Gap in record title as remedied by presumption of death or of death w ithout is3ue. 
38 L.R.A. ( K.S. ) 24. 

§ 7922. Probable duration of life. In all cases in which the probable dura
tion of the natural life of any person from and after a pa1·ticular age is 
material the statistical tables known as the Carlisle tables of mortality are 
competent evidence of such probable duration or expectation of life. L&. 0. 
1905, § 7303 ; 18U5, ch. 82, § 1 ;  R. C. 189U, § 5702. ]  

Courts may take judicial notice of mortality tables and may instruct jury accordingly. 
Ruehl v. Lidgerwood Rural Teleph. Co., 23 N .  D. 6, - L.R.A. (N.S. ) -, 135 N. W. 793. 

Mortality tables as t'Vidence. 40 L.R.A. 553. 
Method of authenticating mortality tables. 17 L.R.A. ( N.S. ) 1 138. 

. Conclusiveness and effect of taules of expectancy of life. 40 L.R.A. 560. 
§ 7923. Oonfldential relations inviolate. A person cannot be examined as

,a witness in the following cases : 
. 1 .. An attorney cannot, without the consent of his client, be examined as 
to any communication made by the client to him, or his advice given thereon 
in the course of professional employment. 

2. A clergyman or priest cannot, without the consent of the person making
the . c,onfession, be examined as to any confession made to him in his pro

' fes'sional character in the course of discipline enjoined by the church to which 
he .be�ongs. 

3. A physician or surgeon cannot, without the consent of his patient, l,)e
. examined as to any information acquired in attending the patient which was 
1,1ecessary to enable him to prescribe or act for the patient.· 

4. A public officer cannot be examined as to communications made to h iin
in official confidence, when the public interests would suffer by the disclosure .
[R. C. 1905, § 7304 ; C. Civ. P. 1877, § 499 ; R. C. 1895, § 5703. ]

1. Attorney cannot test i fy without consent of cl ient. Austin & Co. v. Heiser, 6 S. D.
429, 61 N. W. 445 ; O'�cill v. Murray, 6 D. 107, 50 N. W. 619 .  

Pla intiff's attorney in action by assi1,,nce of claims cannot . be required to testify as to 
: advice given clients and as!!ignors. Dewey v. Komar, 2 1  S. D. 117 ,  1 10 X. \\'. \10 .  

Pridl<•ged communications to attorneys. 36 Am. Rep. 631 ; 66 Am. St. Rep. 213 .  
Admissibility in evid<'nce of communications to attomcy. 67 L.R.A. 923. 
Prhil<'l!ed communications to attorney durinl! preparation of wi ll. 17 L.R.A.  188. 
Privilege of communication to attorney as affected by the fact that no fee is paid. 

34 L.R.A. ( N.S. ) 577. 
Communications between attorney and client affecting their respective rights or inter• 

eats, as privileged communications. 7 L.R.A. ( N.S. ) 426. 
��uiring attorney to produce papers or documents belonging to client as violation of 

prlVllegc. 48 L.R.A. ( N.S. ) 334. 
3. Physician cannot testify as to snnity of testator, where bis opinion i s  form<'d solely

from information gained while treating testator professionally. Auld v. Cathro, 20 N. D. 
461, 32 L.R.A. ( N.S. ) 71, 128 N. W. 1025, Ann. Cas. 1913A, 90. 

Privilege of statement by physician to patient. 27 L.R.A. ( N.S. ) 326 ; 17 Am. St. 
Rep. 565 . 
. Competency of attending physician to testify aa to capacity of testator in will con•

teat. 32 L.R.A. ( N.S. ) 72. · . 
· Admissibility as res gestre of etatements or declarations made by injured person to
physician while latter was examining him in order to qualify as a witne88. 21:
L.R.A. ( N .S. ) 826.

Admissibility of statements or letters by physicians as to physical condition of insured.
38 L.R.A. ( N.S. ) 343. 

Does privilege as  to communications to, or information acquired by, physicians extend 
, to ,pliysician not employed by patient. 16 L.R.A. ( N.S. ) 886. 

Ate hospital records within the privilege extended to communications between physician 
and patient. 14 L.R.A. ( N .S. ) 565. 

Privilege as to information acquirl4 by autopsy. 38 L.R.A. ( N.S. ) 1 186. 
Right of plaintiff' in action for malpractice to avail h imself of privilege as against 

testimony of defendant or other physicians. 20 L.R.A. ( N .S. ) 1003. 
· Waiver of statutory provisions as to confidential disclosures to physicians. 1
L.R.A. ( N.S. ) 1068.

Waiver of privilege against attending physician testifying as to testator's capacity in
will contest. 32 L.R.A. ( N.S. ) 73. 

Waiver of priv ilege aa to communication between physician and patient. 48 L.R.A. 
( N.S. )  395. 
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Communicntiona made in confidence as privileged communications. 35 L.R.A. ( X.S. ) 
583. 

Admissibility in evidence of communications made to persona serving in a judicial 
capacity. 67 L.R.A. 923. 

Ueports to corporations by agents as privileged communications. 6 L.R.A. (N.S. )  325 .  
§ 7924. How waived. If a person offers himself as a witness, that is  to

be deemed a consent to the examination, also, of an attorney, clergyman, 
priest, physician or surgeon on the same subject within the meaning of the 
first three subdivisions of the preceding section. [R. C. 1905, § 7305; C. Civ. P. 
1877, § 500 ; R. C. 1899, § 5704.] 

Is privileged character of written or oral communication lost when a third person haa 
power of disclosure. 33 L.R.A. (N.S.) 477. 

\\'aiver on first trial of privilege as to confidential communications as affecting ita 
exercise on a second trial. 6 L.R.A. (N.S. ) 1082. 

Waiver of privilege as to communication between husband and wife by calling one 
spouse as a witness for the other. 40 L.R.A. ( N.S. ) 43. 

Waiver of privilege as to communications between physician and patient. '8 
L.R.A. (N.S. ) 395. 

--of attending physician te&tifying as to testator's capacity in will cont.est. 3%
L.R.A. ( N.S. ) 73.

1':trect of waiver of privilege by failure to object to testimony of physician upon the
right to object to the introduction of such testimony on a subsequent trial of a prosecu· 
tion against him for perjury. 18 L.R.A. (N.S. ) 898. 

Who, aside from the patient, may waive privilege as to communication between 
physician and patient. 48 L.R.A. (N.S.) 418. 

§ 7925. When judge or juror witness. The judge himself or any juror may
be called as a witness by either party ; but in such case it is in the discretion 
of the court or judge to order the trial to be postponed and to take place 
bP.fore another judge or jury. [R. C. 1905, § 7306; C. Civ. P. 1877, § 501 ; 
R. C. 1899, § 5705. ]

Competency of judge aa witness in a cause on trial before him. 31 L.R.A. 465. 
Competency of justice of the peace U' witness in a cause on trial before him. 31 

L.R.A. 466. 
Compctcn<'y of prosecutinJ? attorney aa witness. 55 L.R.A. 231. 

§ 7926. Interpreters. Oath. When the witness does not understand and
speak the English language, an interpreter must be sworn to interpret for him. 
Any person, a resident of the proper county, may be subpoenaed by any court 
or judge to appear before such court or judge to act as an interpreter in any 
action or proceeding. The subpoena must be served and returned in like 
manner M a subpoena for a witness. Any person so subpoenaed who fails to 
attend at the time and place named in the subpoena is guilty of cont�mpt. 
The oath of the interpreter shall be as follows : 

" You do solemnly swear that you will justly, truly and impartially in
terpret to . . . . . . . . . . . • . . the oath about to be administered to him ; and the 
questions which may be asked him, and the answers that he shall give to such 
questions, relative to the cause now under consideration before this court 
( or officer) . So help you God." 

lf the interpreter has conscientious scruples as to taking an oath be. may 
affirm in form as heretofore provided in case of witnesses. [R. C. 1905, § 7307 ; 
C. Civ. P. 1877. § 502 ; R. C. 1899, § 5706.]

Admissibility of evidence given through an interpreter. 17 L.R.A. 813. 

ARTICLE 11.- PROCEEDINGS TO PERPETUATE TESTIMONY. 
§ 7927. Requisites of petition. The testimony of a witness may be taken

and perpetuated in the following manner : The applicant must produce 
to the judge of the district court a petition verified by the oath of the ap
plicant, stating : 

I .  That the applicant expects to be a party to an action in a court in this 
state and 1he names of the persons whom he expects will be adverse parties; or, 

2. That the proof of some fact is necessary to perfect the title to the
proprrty in which he is interested, or to establish marriage, descent, heirship 
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or any other matter which it may thereafter become material to establish , 
though no action may at the time be anticipated, or, if anticipated, the names 
of the parties to such action are unknown to the applicant ; and, 

3. The name of the witness to be examined, his place of residence and a
general outline of the facts expected to 'be proved. The judge to whom such 
petition is presented shall make an order allowing the examination and 
designating the officer before whom the same shall be taken and prescribing 
the notice to be given, which notice, if the parties expectant are known and 
reside in this state, must be personally served ; if the parties reside out of 
the state or are unknown, such notice shall be served in such manner as the 
judge shall by order direct. The judge must also designate in his order the 
clerk of tht: district court to whom the deposition shall be returned when 
taken. [R. C. 1905, § 7308 ; C. Civ. P. 1877, § 503 ; R. C. 1895, § 5707.) 

Jurisdiction of court, of equity to entertain bill to perpetuate teatimony. 25 
L.R.A. ( N.S. ) 673.

§ 7928. Ofllcer's authority to act. The officer designated by the judge
to take the deposition is authorized, if a resident of this state, on receiving 
a copy of the order of the judge, and of the notice prescribed in the last 
section with proof of its service or, if a resident without the state, on receiving 
the commission mentioned in the next section with proof of service, to take 
the deposition of the witnesses named in the order of the judge or in the 
commission and the taking of the same may be continued from time to time. 
[R. .C. 1905, § 7309 ; R. C. 1895, § 5708.] 

§ 7929. Bow examination made and authenticated. The examinatidn must
be by question and answer, and if the testimony is to be taken in any other 
state, it must be taken upon a commission to be issued by the judge allowing 
the examination under the seal of the court of which he is judge and upon 
interrogatories to be settled in the same manner as in case of depositions 
taken under commission in pending action, unless the parties expectant other
wise agree. If such parties are unknown, notice of the settlement of the 
interrogatories shall be published in some newspaper for such time as the 
judge may designate. The deposition, when completed, must be carefully 
read to and subscribed by the witness and shall then be authenticated and 
returned in the manner provided in article 7 of this chapter. The order allow
ing the examination and the petition on which the same was granted with 
proof of service of the order and notice shall be filed with the clerk to whom 
the deposition is directed to be returned. [R. C. 1905, § 7310 ; R. C. 1895, 
§ 5709. J

§ 7930. Papers filed evidence of what. The petition, order and papers filed
as provided in the last section or a certified copy thereof are prima facie 
evidence of the facts stated therein to show compliance with the provisio11s of 
this article. [R. C. 1905, § 7311 ; R. C. 1895, § 5710. J 

§ 7931. When depositions may be used. If a trial is had between the ap
plicant and the person named in the petition as parties expectant, or their 
successors in interest, or between any parties, wherein it may be material to 
establish the facts which such depositions prove or tend to prove, upon proof 
of the death or insanity of the witnesses, or that they cannot be found, or 
are unable by reason of age or other infirmity to give their testimony, the 
dep_ositions, or certified copies thereof, may be used by either party, subject 
to all legal objections, which shall be taken in the manner prescribed in section 
7906 ; but if the parties attend at the examination, no objection to the form 
of an interrogatory can be made at the trial. unless the same was stated at the 
t'xamination. [R. C. 1905, § 7312 ; C. Civ. P. 1877, § 507 ; 1895, § 5711.] 

§ 7932. Same eft'ect as oral testimony. The deposition so taken and read
in evidence has the same effect as the oral testimony of the witness and no  
other and every objection to  the witness or  to  the relevancy of  any question 
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put to him or answer given by him may be made in the same manner as if he 
was examined orally at the trial. [R. C. 1905, § 7313 ; R. C. 1895, § 5712. ] 

§ 7933. Costs paid by whom. The applicant shall pay the costs of all such
proceedir.gs. [R. C. 1 905, § 7314 ; C. Civ. P. 1877, § 508 : R. C. 1899, § 5713.J  .,, Costa on obtaining bill to perpetuate testimony. 25 L.R.A. (N.S. ) 681. 

ARTICLE 12.- LA w OF PRESUMPTIVE EVIDENCE. 
§ 7934. Duty of jury. A presumption, unless declared by law to be con

clusive. may be controverted by other evidence, direct or indirect , but unless 
so controverted, the jury are bound to find according to the presumption. 
[R. C. 1905, § 7315 ; 1897, ch. 1 1 0, § 1 ;  R. C. 1 899, § 5713a. ] 

As to presumption that aud itor performed h ia duty. Fisher v. Betta, 12 N. D. 197, 
96 N. \V. 132. 

As to similar provi sion in Cn l .  Code Clv. Proc., § 1916, see People v. O'Brien, 130 
Cnl .  1 ,  62 Pac. 297 ; Pl'ople v. Wong Snng Lung, 3 Cal. App. 221, 84 Pac. 843. 

§ 7935. Presumptions deemed conclusive. The following presumptions and
no others are deemed conclusive : 

1 .  A malicious and guilty intent from the deliberate commission of an un
lawful set, for the purpose of injuring another. 

2. The truth of the facts from a recital in a written instrument between
the partit-s thereto, or their successors in interest by a subsequent title ; 
but this rule does not apply to a recital of a consideration. 

3. When a party has, by his own declaration, act or commission, inten
tionally and del iberately led another to believe a particular thing true� and 
to act -npon such hclief, he cannot in any liti�ation arising out of such declara-
t ion, act  or commission, be permitted to satisfy it. 

4. A tenant is not permitted to deny the title of his landlord 11.t the time
of the commencement of the relation. 

5. The issue of a wife cohabiting with her husband, who is not impotent,
is indisputably presumed to be legit imate. 

6. The judgment or order of a court when declared by the codes of this
state to be conclusive ; but such judgment or order must be alleged in the 
pl ead ings. if there be an opportunity to do so ; if there be no such opportunity 
the judgment or order may be used as evidence. 

7. Anv other presnmpti ,m whieh hy st atnte is exnressly made conclusive.
[R. C. 1 905, § 731 6 : 1897, ch . 1 1 0. § 2 :  R. C. 1 8!l9, § fi713bl  

\YIH're ":\"  pur('hRs<'� ma�h i nrr.v 'IV i th I\ warrnnty. :ziving h i s  note tht'refor. whkh 
not,e is trnnsferred hpfore maturity to Innocent purcha�er, and mnchint>ry fai l ing to 
cC1mply with warranty, "A" may sue payee of note and recover amount of note, or 
return of note. Fnhe:v v. E"'tnly, 3 N. D. 220, 55 N. W. 5R0. 

Estopprl in  pnis. Estoppel again�t pledgee char,reable with knowledire. Estoppel 
binri� pri\" ies as a /!<'Demi rule. Pf'nhody v. Lloyd@ Banker, 6 N. D. 27, 68 N. W. !'l'.l.

Where both pnrties request d irect<'<! verd it't, estoppel to predicate error on with• 
drawn! of case from jury. Mortgage Security Co. v. Elevator Co., 6 N. D. 407, 71 
N. W. 130. 

As to silence when there is a dutv to spenk, see Paulson Mere. Co. v. Seaver, 8 N. D 
215 ,  77 N. W. 1001 . 

Valid ity of 11tatutes <'renting prernmptions. 36 Am. St. Rep. 682. 
As to similar provi11ion in Cal. Code Civ. Proc., I 1962, aee Waldrip v. Black, 7f 

Cnl .  409. 16 Pac. 226. 
§ 7936. Denominational presumptions. All other presumptions are satis

factory, if uncontradicted. They are denominatiomll disputable presumptions, 
11nd may be contradicted by other evidence. The following are of that kind : 

1 .  That a person is innocent of crime or wrong. 
2. That an unlawful act was done with an unlawful intent.
8. That a person intends the ordinary cn11 sequences of his voluntary act.
4. That a person take!! ordinary care of his  own concern.
5. That evidence willfully suppressed would be adverse if produced.
6. Th at h i1?her evi clenee would he adverse from inferior, being produced.
7. That  money paid by one to anotll er was due the latter.
8. Th11t  a tl1 i n g  cl "l i vercd by one to another was due the latter.
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9. That an obligation delivered up to the debtor has been paid.
10. That former rents or installments have been paid when a receipt for

the latter is produced. 
11. That things which a person possesses are owned by him.
12. That a person is the owner of property from exercising acts of owner

ship over it, or from common reputation of his ownership. 
13. That a person in possession of an order on himself for the payment

of money, or the delivery of a thing, has paid the money or delivered the thing 
accordingly. 

14. That a person acting in a public office was regularly appointed to it.
15. That official duty bas been regularly performed.
16. That a court or judge, acting as such, whether in this state or any other

state or county, was acting in the lawful exercise of his lawful jurisdiction. 
17. That. a judicial record, when not conclusive, does still correctly deter

mine or set forth the rights of the parties. 
· 18. That all matters within an issue were laid before the jury and passed
upon by them ; and, in like manner, that all matters within a submission to
arbitration were laid before the arbitrator and passed upon by him.

19. Th9._t private transactions have been fair and regular.
20. That the ordinary course of business has been followed.
21. That a promissory note or bill of exchange was given or indorsed for

a sufficient consideration. 
2.2. That an indorsement of a negotiable promissory note or bill of ex

change was made at the time and place of making the note or bill. 
23. ffbat a writing is truly dated.
24. That a letter duly directed and mailed was received in the regular

�ourse of the mail. 
25. Identity of person from identity of name.
26. That a person not heard from in seven years is dead.
27. That acqu iescence followed from a belief that the thing acquiesced

in was conformable to the right or fact. 
28. That things have happened according to the ordinary course of nature

and the ordinary habits of life. 
29. That persons acting as copartners have entered into a contract of

,copartnership. 
30. That a man and woman deporting themselves as husband and .wife,

have entered into a lawful contract of marriage. 
31. That a child born in lawful wedlock, there being no divorce from bed

and board, is legitimate. 
32. That a thing once found to exist continues as long as is usual with

things of that nature. 
, . 33. That the law has been obeyed. 

34. That a document or writing more than thirty years old is genuine when
' the same has been since generally acted upon as genuine by persons having 
. an interest in the question, and its custody has been 11atisfactorily explained. 

35. That a printed and published book and statutes purporting to be printed
· or published by public authority, was so printed or published .

. 36. That a printed and published book purporting to contain reports of
cases adjudged in the tribunals of the state or county where the book is
published, contains conect reports of such cases.
.. 37. That a trustee or other person whose duty it was to convey real prop
erty to a particular person, has actually conveyed to heirs, when such presump
tion is necessary to perfect the title of such person or his successor in in
terest .

38. Th(' uninterrupted use by the public of land for a burial ground for five
yeari,, with the consent of the owner, and without a reservation of his ri ght,
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is presumptive evidence of his intention to dedicate it to the public for that 
purpose. 

39. That there was a good and sufficient consideration for a written con
tract. 

40. When two persons perish in the same calamity, such as a wreck, battle
or conflagration, and it is not shown who died first, and there is no particu
lar circumstance from which it can be inferred, survivorship is presumed from 
the probabilities resulting from the strength, age, sex, according to the follow
ing rules : 

(a) If both of those who have perished were under the age of :fifteen
years, the older is presumed to have survived. 

(b ) If both were above the age of sixty, the younger is presumed to have
survived. 

(c) If one be under fifteen and the other above sixty, the former is pre
sumed to have survived. 

(d) If both be over fifteen and under sixty, and sexes be different, the
male is presumed to have survived ; if the sexes be the same, then the older. 

(e )  If one be under fifteen or over sixty, and the other between those
ages, the latter is presumed to have survived.

41. That the foreign law will be presumed to be the common law in the
absence of rebutting evidence.

42. A domicile once acquired is presumed to continue until it is shown to
have been changed. [R. C. 1905, § 7317 ; 1897. ch. 110, § 3 ; R. C. 1899, § 5713c. ] 

Does not supply /lace of material avermenta of fact omitted from complaint. 
Swenson v. Greenlan , 4. N. D. 532, 62 N. W. 603. 

Chattel mortgage presumed to have been delivered on day of itl date. Schweinber 
v. Great We.stern Elevator Co., 9 N. D. 113, 81 N. W. 35. 

See Pine Tree Lumber Co. v. City of Fargo, 12 N. D. 360, 96 N. W. 357.
As to presumption that deed bear, true date. Leonard v. Fleming, 13 N. D. 629, 103 

N. W. 308. 
Evidentiary force of po88ession of certificate of redemption by supposed debtor. 

Franklin v. Wohler, 15 N. D. 613, 109 N. W. 56. 
As to presumption that city performed its duty to collect special asseB11ment. Pine 

Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 
Indorsement stamped on back of summons and complaint showing time of filing 11 

sufficient evidence that they were delivered to him at time stated in lndorsement. 
Galehouse v. Minneapolis, St. P. & S. Ste. M. R. Co., 22 N. D. 615, 4.7 L.R.A. ( N.S. )  965, 
135 N. W. 189. 

On burden of proof to show payment. Shafer v. Olson, 24. N. D. 54.2, 4.3 L.R.A. (N.8.) 
762, 139 N. W. 983. 

Presumption of payment from lapse of time. 18 Am. St. Rep. 879. 
Presumption with respect to alteration in writings. 86 Am. St. Rep. 129. 
Presumption as to regularity of legislative action in passing bill. 67 L.R.A. 966.
Presumption as to r<'gular enactment of bills. 40 L.R.A. ( N .S. ) 36. 
Presumption of citizenship from residence. 8 L.R.A. ( N.S. ) 1245. 
Presumption and burden of proof as to citizenship of locator of mining claim. f 

L.R.A. ( K.S. ) 815 .  
Presumption and burden of proof as to e1rect of intoxication. 4.7 L.R.A. {N.S.) 74.0. 
Presumption as to suicide. 35 L.R.A. 263.
Presumption of aasent to statement of account retained without objectioa. 19

L.R.A. ( N.S. ) 348.
Presumption of agent's authority to sell intoxicating liquor in violation of law. 41

L.R.A. 660 ; 16 L.R.A. ( N.S. ) 786 ; 20 L.R.A. (N.S. ) 321 ; 33 L.R.A. {N.B. ) 4.19. 
Presumptive agency of wife to purchase necesaariea arising from cohabitation. 65

L.R.A. 539.
Presumption that a contract within the powers of a corporation 11 within the 

authority of its president. 7 L.R.A. ( N.S. ) 376. 
Presumption as to authority of attorney to bind client by couent decree. 4.6

L.R.A. ( K.S. ) 753. 
Making prima facie case of responsibility for negligence of driver of automobile by 

proof of defon rln nt's ownersh ip of <'Rr or employment of driver. 4.6 L.R.A. ( N.S.)  1091. 
Pri>sumption of sanity. 36 L.R.A. 721. 
Pr!'�llmpt i on an,I hnrden of proof as to sanity in criminal cues. 4.4 L.R.A. (N.S.) llt. 
Presumpt ion a1 1 1l hurdf'n of proof as to sanity of witness. 46 L.R.A. (N.S. ) 1030. 
l'n•�11 111 pt i nu fr. , 1 1 1 marrin.!!<' 1·1·r<'mony ns to dissoluti(\11 of previoua marriage by 

,l irnm•. 1 1  1.1: .\ . ;, 1 :1 :  l li  1 . . H . A . ( '.\' .S. ) 106 ; 34 L.R.A. {N.8. ) IMO. 
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Presumption aa to poBSibility of iuue aa afrecting property rlghta. 48 L.R.A. (N.S. ) 865. 
Presumption of fraud of one purchasing goods with knowledge that he cannot pay for them. 41 L.R..A. (N.S. ) 21. 
--from fact of immediate departure from 1tate after procuring divorce. 44 L.R.A. ( N.S. ) 689. 
:May presumption of fraud following from retention of chattel by vendor be overcome. 24 L.R.A. ( N.S. ) 112'i. 
Presumption and burden of proof aa to care or negligence in reapect to aubject of 

bailmcnt. 43 L.R.A. I N.S. ) 1168. 
Presumption of negligence from personal injury to gueat at inn. 43 L.R.A. (N.S.)  

11112. 
Unexplained starting of machinery aa evidence of negligence. u L.R.A. ( N.8. )  591.
Rea ipaa loquitur in action for injury on highway. 43 LR.A. (N.S. ) 591. 
1. It will be presumed that vendee of eeed. grain uaed auch eeed. for purpose agreed 

upon, aa other uae would be misdemeanor under section 9443 of penal code. Fried 
v. Olien, 22 N. D. 381, 133 N. W. 1041. 

Preaumption of innocence in habeu corpua proceeding. 22 L.R..A.. 678.
--in civil action. 33 L.R.A. (N.S. ) 841. 
Flight aa creating presumption of guilt. 39 L.R.A. (N.S. ) 58. 
Presumption aa to good character of defendant in crimina.l cue. 411 L.R.A. (N.8. ) 

342. 
Presumption and burden of proof aa to chastity where it la ingredient of the olfense 

or a condition of conviction. 43 L.R.A. ( N.8. ) 476. 
t. Presumption aa to intent characterizing omiHion of intemal revenue atamp. 48

L.R.A. 309.
a. Presumption that party intended natural conaequencea of acts. 11 L.R.A. 810.
Presumption of general intent from recording deed or delivering for record. 54 L.R.A.

885. 
Inference of intent to aell intoxicating liquor from po11easion. 39 L.R.A. (N.S. ) 534. 
'- Presumptions of care and negligence. 33 L.R.A. (N.S . )  1097. 
I. Presumption from failure to produce evidence. 14 L.R.A. 470.
Presumption where a party faila to f.roduce evidence after demand or notice by the

party entitled to the production thereo . 34 L.R.A. 581. 
Presumption where a party adveraely intereated deatroya or withhold• evidence to 

which the adversary la entitled. 34 L.R.A. 585. 
8. Preaumption where a party fails to introduce documentary (the " beat " )  evidence

which would properlf be a part of the case. 34 L.R.A. 582.
8. Presumption arising from poase11ion of note in action by purchaaer. 17 L.R.A.

326. 
11. Po11ession as. evidence of title. 60 Am. Dee. 101.
Poaae11ion of deed by grantor at his death aa negativing delivery to grantee. 44

LR.A. ( N.S. ) 528. 
111. Burden of proof in action to recover for failure to execute proceas. 3 L.R.A. (N.S. )

420. 
17. Preeumption a1 to jurisdiction where record ahowa defect. 1 L.R.A. (N.S. ) 740.
19. Nece11ity of provin� fraud in civil action. 33 L.R.A. ( N.S. )  837.
ti. Pre.aumption a1 to identity of person from identity of name. 17 L.R.A. 824. 
Identity of name a1 evidence of identity of person in criminal ca11e1. 4 L.R.A. ( N.S. ) 

539. 
18. Preeumption of death after seven years. Burnett v. Costello, 15 S. D. 89, 87

N. W. 575. 
Necessity of inquiry to raise presumption of death from aeven yeara' abaence. 2 

L.R.A. (N.S.) 809 ; 28 L.R.A. ( N.S. ) 178.
Presumption as to time of death of one presumed to be dead after seven yea.rs'

abaenee, unheard of. 26 L.R.A. ( N.S. ) 294. 
80. Presumption aa to marriage. 14 L.R.A. 540.
Presumption from marriage ceremony. 14 L.R.A. 540 ; 111 L.R.A. (N.S.) 98 ; 34

LR.A. ( N.S. ) 940. 
Presumption and burden of proof a1 to wlfe'a agency for huaband in 1eeuring necea

aaries. 47 L.R.A. (N.S. ) 279. 
81. Proof nece11a.ry to establish baata.rdy of child born to married woman. 38

L.R.A. ( N.S. ) 255.
82. Presumption of continuance. 50 Am. Rep. 297.
Presumption of continuance of agency. 1 L.R.A. ( N.S. )  891.
Presumption of continua.nee of marriage. 16 L.R.A. (N.S. ) 101, 105.
Presumption of continuance of habitual insanity. 35 L.R.A. 117.
fO. Presumption aa to survivorship among those who perish in common calamity. 10

LR.A. 550 ; 51 L.R.A. 863. 
'1. Presumption as to common-law rule aa to carrier's right to limit ita liability 

being in force in aister state. Hanson v. Great Northem R. Co., 18 N. D. 324, 121 
N. W. 78. 
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Presumption as to law of foreign country. 34 L.R.A. (N.S. ) 261 ; 38 L.R.A. (N.S. ) 40. 
Presumption as to law of other state or country. 21 L.R.A. 471 ; 67 L.R.A. 33. 

ARTICLE 13.- SUBJECTS OF WHICH COURTS WILL TA.KE JUDICIA.L NOTICE. 

§ 7937. Power of court. No evidence of any fact of ,vhich the court will
take judicial notice need be given by the party alleging its el.:isteuce, but tho 
judge upon being called upon to take judicial notice thereof may; it he 
is u11acquainted with such iact, refer fo any pe1·son, documt:nt or book of 
reference for his satisfaction in relation thereto, or may refuse to take judicial 
notice thereof unless and until the party calling on him to take such notice 
produces any sueh document or book of reference. 

Courts will take judicial notice of the following facts : 
1 .  Official acts of the judicial department of this state and of the Uzµted 

States. 
2. The seal of all the courts of this state and of the United .States, and

the signatures of the judges and clerks thereof. 
3. 'l'hat tribunals are established in the several states for the adjudication

of controversies and the ascertainment of rights. 
. 4. Of the external boundary lines of its jurisdiction and that an act or 

a crime ccmmitted at any given place within such boundaries is within such 
j urisdiction. 

5. Of the acts of the legislature and decrees of courts fixing such juris-
diction. 

6. That a court is a court of record and who are its officers.
7. Of all persons who have been appointed deputies by the clerks of such

court. 
8. Appellate courts will take judicial notice of inferior courts and who

are their ;iudges, and the rules thereof. 
9. Of its own authority.
10. Of the time of holding the various courts of the state, of the history of

the country at the time of holding court, and the seats of justice. 
11. Of the commencement and duration of the terms of the supreme court,

and the district courts, and all the other courts of record: 
12. That the terms of court were held at the times and places prescribed

by law. 
13. Of all prior proceedings in the case pending.
14. That the case before the court had connection with one formerly de-

cided by it. 
15. Of the fact that a former adjudication had been reversed.
16. Of attorneys who have appeared in the case.
17. Of the pend ency of another action in the same court.
18 . That the facts left in issue, being facts of which the court will take

judicial notice, are deemc-d part of the pleadings and not matters of evidence. 
19. Of  its own records and judgme11ts.
20. Of the gcnninenPRS of its own recor<ls and the sig-nat.ures of its officers.

[R. C. 1 905, § 7318 ; 1897, ch. 65, §§ 1, 2 ;  R. C. 1899, § 5713d.] 
Court is not compcllC'd to take judicial notice of judgment because docket thereof 

is introduced. Amundson v. Wi l,on , 11 N. D. 193, 91 N. W. 37. 
As to similar provision in Cal. Code Civ. Proc., § 1875, see Sharon v. Sharon, 79 Cal. 

633 . 22 Pac. 26 .  131 : ShC'ehr v. f':hinn, 1 03 Cnl. 325, 37 Pac. 393 ; Diggins v. H,!lrt&
horn<'. lOS  Cnl. 1 :H ,  41 Pac. 2S3 : Ex parte Davis, 1 1 5  Cal. 445, 47 Pac. 258 ; Dane v. 
Whiddrn , 117 Cal . 6 18, 49  Pac. 766.

19. Jurl ic i n l  noti('e of the court's own records in other actions. 11 L.R.A. (N.B.)
61 fl :  29 L .R .A . ( �$. l 905 .  

night to take judicial notice of decree in proceeding to punish violation of same 
as <'ontempt. 24 L.R.A . ( X.S. ) 404. 

§ 7938. Time in its relation to judicial notice. The courts will take judicial
notice : 
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1. Of. the facts stated in the almanac and the days of the week, as shown
thereby. 

2. Of the day of the week upon which any particular day of the month
falls. 

3. Of the recurrence of the day on which general elections are held.
4. Of the time the sun and moon rise and set on the several days of t)ie

year, and when they rose an<l set on a certain day. 
5 . .  The magnetic variation from the true meridian. 
6. Of the unvarying occurrences of the climate and seasons.
7. Of tbe, course of the seasons and of husbandry.
8. Of the succession of the seasons as in relation to vegetables and animals,

and the general course of agricultural crops, matured so as to be severed. 
·9. Of what places are great marts of trade, such as New York, Chicago

.and St .. Louis. 
10. Of the distance between well known places in the United States and

the ordinary time of railroad trains. 
11. Of the fact that certain counties join each other.
12. That there are facilities for business, by railroad, telegraph and tele

phone, between two certain places. 
13. Of the distance of a place .from the county seat or the capital of the

state. 
14. Of the limits of a county, and the fact that a place proved was within

.such limits. 
15. Of the lines of the counties, and the towns, villages and cities contained

therein. 
16. Of the location and distance between well known places within a county.
17. <,f the places of intersection of certain streets and alleys in incorpo

rated towns, cities and villages, and the names and numbers thereof. 
IS. Of the incorporation of towns, cities and villages, and the acts of the 

legislative assembly under which they were incorporated. 
19. Of the fact that a county has adopted township organization.
20. Of the official acts of public officers.
21. Of the officers in the county in which they are holding their sittings.
22. The genuineness of signatures of public officers and those of such

deputies as the law authorizes. 
23. Of the time at which an officer 's term of office expires.
24. Of the official acts and certificates of notaries public, made in the

-performance of official duty. 
25. Of who are justices of the peace for the county in which the court is

held, and the time at which their terms of office ·will expire. 
26. Of the civil divisions of the state, such as cities, towns, counties and

incorporated villages, and that the state is div1ded into eight judicial districts, 
and that each is a distinct organization. 

27 . Of the counties constituting a judicial district.
28. Of the election of state officers, held at the same time as the election

of representatives in congress, and what the ballots offered at such election 
should contain, and of the changes made in the executive department of the 
state and of the United States. 

29. Of the uni\>'ersal usage of merchants and ordinarily of a com'mon law
custom. 

30. Of whatever ought to be generally known within the limits of the
court 's jurisdiction. 

31 . Of the general certainty that matter carried through the mail will. 
in spite of imperfection in the address, reach its proper destination. 

32. Of transactions and objects which form a part of the history and
geography of the country. 

33. Of matters of public history affecting the whole people.
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34. Of the times and such occurrences as constitute a part of the history
of the state and of the United States. 

35. Of the history of a country, its topography and general condition.
36. Of the boundaries of the state and the navigability of its large rivers.
37. Of the geographical position of towns in the county.
38. Of  the taking and result of the census, and of the population of coun

ties, cities and the state as shown by such census. 
39. Of what is commonly known in the various manufactures and in

dustries. 
40. Of a manufactured article which has for many years been in common

nae throughout the country. 
41. Of the business of mercantile a gencies.
42. Of the inflammable character of kerosene, gin, turpentine and the like.
43. Of the explosive character of nitro-glycerine, dynamite, gun-powder and

gun-cotton. 
44. Of the constitution of the United States and the public laws of the

state whe;re they are exercising their functions. 
45. 0£ the treaties between the United States and foreign countries and

Indian treaties. 
46. Of the public acts and proclamations carrying the treaties into effect.
47. Of the dates of the ratification of treaties and of the authority there

under conferred upon the president of the United States. 
48. Of the acts of congress for the survey of lands within the states and

the dedicat}on of a portion thereof to educational institutions of the state. 
49. Of the government surveys and the legal subdivisions of public lands.
50. Of the rules and regulations of the general land office affecting the

sale and d isposal of public lands. 
51 . Of the extent and area of the government subdivisions of public lands. 
52. Of the law merchant.
53. Of the custom of mutual credits in business houses.
54. Of the commercial usage to observe Sundays and the great festivities.
55. That whiskey, brandy and alcohol are intoxicating liquors.
56. That beer is a malt liquor and intoxicating.
57. Of the legislative journals and the modes by which domestic laws are

authenticated. 
58. Of the statute books and journals of the houses of the legislature.
59. Of the journal of each branch of the general ass<"mbly.
60. Of such contemporaneous history as led up to And probably induced

the passage of a law. 
61 . Of the history of every statute in its progreaa through the legislature. 
62. Of the true reading of a statute by referring to the original act on file

in the l)ffice of the secretary of state. 
63. 'Of the laws of a sister state when the printed and authenticated volumes

are presented to the court for examination . 
64. For the purpose of giving credit to judicial proceedings in another

state. courts take notice ex officio of the local laws of the state from which they 
come, and when the judgment of the court in a sister state is impleaded ,  
cognizance of the law o f  such a state is taken. 

65. Of the circulating medium and the popular language in reference to it.
66. That under the laws of the United States the dollar is the unit ('f

value. 
67. Of the meaning of words and phrases in the English language.
68. Of such matters of common knowledge and science as may be �mo,vn

to all men of ordinary understanding and intelligence. 
69. Of the meaning of current phrases which everybocly clRe understands.
70. Of the meaning of initials appended to official signatnrcs.
71 . Of the meaning of initials used in the description of land.
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72. Of the meaning of the abbreviations C. 0. D., F. 0. B., and such others
as are in common use, and of the customary abbreviations of christian names. 

13. Of the official signatures and seals of office of the principal officers of
the government in the legislative, executive and judicial departments of this 
state and of the United States. 

74. Of the national flag and seal of every state or sovereign recognized
by the executive power of the United States. 
- 75. Of the seals of courts of admiralty and maritime jurisdiction and of
notaries public.

76. Of the laws of nature, the measure of time and the geographical
divisions and political history of the world. [R. C. 1905, § 7319 ; 1897, ch. 65, 
§§ 3, 4, 5. 6 ;  R. C. 1899, § 5713e. ]

Wi l l  take notice of the powers of state <'onventlons as the highest party organiza
tion. State ex rel .  Buttz v. Lindahl, 11 N. D. 320, 91 N. W. 950. 

Court takeJ judicial notice of use of " standard time." Olson v. Caaaelman, 15 
N. D. 34, 105 �. W. 1 105. 

Right of jurors to act on thei r own knowledge of the facts in or relevant to the
is�ue. 3 1  L.R.A. 4 89 ; 37 L.R.A ( X.S. ) 700. 

Right of court to decide question ae to quickest means of stopping train •• a matter 
of common knowledge. 14 L.R.A. ( N.S. )  262. 

Judicial notice. 89 Am. Dec. 663. 
-of laws. 11 Am. Dec. 780. 
-of boundaries and loralities. 82 Am. St. Rep. 439.
--of officers. 13 Am. Dec. 1 92. 
15. Particular description of location of township in information wfll govern, not

withstanding court may take judicial notice of its location. State v. Kelly, 22 N. D. 5, 
132 N. W. 223, Ann. Cas. l913E, 974. 

20. Courts may take judicial notice of official acts of public offlcfala. State v. Stock-
well, 23 N. D. 70, 134 N. W. 767. 

at. Judicial notice of banking customs. 21 LR.A. 446. 
H. Judicial notice of holidays. 19 L.R.A. 316 .
H. Judicial notice as to intoxicating character of beverages. 20 L.R.A. 648 ; 48

L.R.A, (N.S. ) 302 ; 12 Am. St.  Ref. 353 .  
�f intoxicating character o mixed drink. 19 L.R.A. ( N.S. ) 848.
ff. Judicial notice of existence and contents of legislative journals. 40 L.R.A. (N.S. )

38. 
19. Courts mav take judicial notice of journals of each houae of legislature. State

Y. Stockwell, 23 N. D. 70, 134 N. W. 767.
81. As to judicial notice of h i�tory of act in legislature. State ex rel Erickson v.

Burr, 16 N. D. 581, 113 N. W. 705. 
a. Judicial cognizance of foreign law. 67 L.R.A. 33.

CHAPTER 21. 
MOTIONS AND ORDERS. 

§ 7939. Order defl.ned. Every direction of a court or judge made or entered
in writing, and not included in a judgment, is denominated an order. · [R. C. 
1905, § 7320 ; C. Civ. P. 1877, § 509 ; R. C. 1899, § 5714. ] 

As to simi lar provision in Cal. Code Civ. Proc., I 1003, see Estate of Rose, 80 Cal. 
166, 22 Pac. 86 ; McGuire v. Drew, 83 Cal. 225, 23 Pac. 312 ; Estate of Smith, 98 Cal. 
636, 33 Pac. 744 ; Byrne v. Hoag, 126 Cal. 283, 58 Pac. 688 ; Williama v. Hawley, 144 
Cal. 97, 77 Pac. 762. 

§ 7940. Motions defl.ned. An application for an order is a motion. [R. C'.
1905, § 7321 ; C. Civ. P. 1877, § 510 ; 1893, ch. 85, § 1 ;  R. C. 1899, § 5715. ] 

Order for appointment of referee to take affidavit of witnesa. Pierie v. Berg, 7 S. D. 
578, 64 N. W. 1130. 

Objection to order on ground that it fails to enumerate evidence and papers cannot 
be first taken on appeal. Gooier v. Eidsness, 18 N. D. 338, 121 N. W. 83. 

Specification of particular grounds of motion excludes others not mentioned. Bank 
't', Laughlin, 4 N. D. 391, 61 N. W. 473. 

Motion for directed verdict, specification of grounds. Minnesota Thresher Mfg. Co. 
't', Lincoln, 4 N. D. 410, 61 N. W. 145. 

Court may impose terms on denying motion. Winn v. Sanborn, 10 8. D. 642, '75 
N. W. 201. 

As to similar provision in Cal . Code Civ. Proc., I 1003, see Estate of Rose, 80 Cal. 
166, 22 Pac. 86 ; McGuire v. Drew, 83 Cal. 225, 23 Pac. 312 ; Estate of Smith, 98 Cal. 
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636, 33 Pac. 7H ; Byrne ,·. Hoag, 126 Cal. 2S3, 58 Pac. 688 ; Williama v. Hawley, lH
Ce.I. 97, 77 Pnc. 762.

§ 7941. Where heard. Motions upon notice may be heard by a judge of
a dii>trict court in which the action or proceeding is not pending in the cases 
provided by law only, either in the district in which the action or proceeding 
is pending or in an adjoining district ; but such motions when heard by the 
judge of the district in which the action or proceeding is pending can be 
hc.-ard only in such district. [R. C. 1905, § 7322 ; C. Civ. P. 1877, § 510 ; 1893, 
ch. 85, § 1 ;  R. C. 1899, § 5716.] 

§ 7942. Preferred motions. A motion to vacate or modify a provisional
remedy and an appeal from an order allowing a provisional remedy shall 
have preference over all other motions and appeals. [R. C. 1905, § 7323 ; C. 
Civ. P. 1877, § 510 ; 1893, ch. 85, § l ;  R. C. 1899, § 5717. ]  

§ 7943. Order sta.ying proceedings. Reference to take testimony. No order
to stay proceedings for a longer time than twenty days shall be granted, ex
cept to stay proceedings under an order or judgment appealed from or upon 
previous notice to the adverse party. When any party intends to make or 
oppose a motion in any court and it shall be necessary for him to have the 
affidavit of any person, who shall h1we refused to make the same, such court 
may by order appoint a referee to take the affidavit or deposition of such per
Hon. Such person may be subpoenaed and compelled to attend and make an 
affidavit before such referee the same as before a referee to whom it is referred 
to try an issue and the fees of such referee for such service shall be three 
dollars per day. [R. C. 1905, § 7324 ; C. Civ. P. 1877, § 510 ; 1893, ch. 85, § 1 ;
R. C. 1 .899, § 5718. ]

Order for appointment of referee to tnkc affidavit of witnesa. Pierie v. Berg, 7 S. D. 
578, 64 N. W. 1130. 

§ 7944. Order sha.11 describe pa.pers on which made. When an order of
the district court is made, which under the laws regulating appeals to the 
supreme court is an appealable order, such order shall upon its face by apt 
words . briefly describe the affidavits, documents, papers and evidence upon 
which the order is made and the judges may at their discretion refuse to sign 
orders not so framed and the supreme court may at its discretion dismisi:J 
any appt!al. from an order which is not framed substantially in accordance 
with the requirements of this section. [R. C. 1905, § 7325 ; C. Civ. P. 1877, 
§ 510 ; 1893, eh. 85, § 1 ;  R. C. 1899, § 5719 . ]

§ 7945. Memorandum with order granting or refusing new tria.1. With all
orders granting or refusing a new trial the judge shall file a written memo
randum concisely stating the different groun� on which his ruling is based, 
and unless the insufficiency or unsatisfactory nature of the evidence is 
expressly stated in such memorandum, as a reason for granting the new trial , 
it shall be presumed, on appeal, that i t  was not on that ground. [1913, ch. 
1 31, § 8. ) · 

For a provision relating to the construction of this aection see section quoted in note 
to section 7653. 

§ 7946. Orders without notice. Any order of the district court made
without notice to the adverse party may be vacated or modified without 
notice by the judge who made it or the same may be vacated or modified on 
uoti ce in the manner in which other motions are made. [R. C. 1905, § 7326 ; 
C. Oiv. P. 1877, § 510 ; 1893. ch. 85. § 1 ;  R. C. 1899, § 5720. 1

First and last days in computing time of notice. 4 9  L.R.A. 221 .
. G i \· ing of notice on holidays. 19 L.R.A. 319.

§ 7947. Service of notice. When notice of motion is necessary it must be
served eight days before the time appointed for the hearing, but the court 
or judge may by order to show cause prescribe a shorter time. [R. C. 1905, 
§ 73�7 ; C. Civ. P. 1877, § 511 ; 1 885, ch.  119, § 1 ;  R. C. 1899, § 5721 . )

Court  may impose terms on denying motion. Winn v .  Sanborn, 1 0  S .  D .  U2, 7 S  
N. \\" . 201 .

�upreme court mny by rule require more than  six days' notice. Smith v. Hawley,
1 1  S. U. 399, 78 K. W. 355 .  
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Inapplicable to granting motion for continuance. Schlachter v. St. Bernard's Roman
Catholic Church, 20 S. D. 186, 105 N. W. 279. 

§. 79'8. Extension of time. The time ,vithin which any proceedings in an
action must be had after its commencement, except the time within which an 
appeal must be taken, may be enlarged upon an affidavit showing grounds 
therefor by a judge of the court. The affidavit or a copy thereof must be 
served with a copy of the order or the order may be disregarded. [R. C. 
1905, & 7328 ; C. Civ. P. 1877, § 512 ; R. C. 1899, & 5722. ] 

fime within which excertions to charge . may be taken may be extended, though such 
time haa elapsed. Lindblom v. Sonstelie, 10 N. D. 140, SIi N. W. 3 57. 

Court has power to direct that time of trial of removal proceedings may be extended 
for thirty days from tiling remittitur and opinion. .Albrecht "· Zimmerly, � N. D. 
337, 136 N. W. 240. 

Court is without power to enlarge time within whieb appeal must be taken. National 
Surety Co. v. Cranmer, 27 S. D. 515, 131 N.' W. 515. 

§ 7949. Cases, when continued. 1n all actions, civil or criminal, pending
in any court of this state at any time when the legislature is in session, it 
shall be a sufficient cause for a continuance of said suit to a succeeding term 
of said court fixed by law if it shall appear to the court by affidavit of the 
attorney that any party applying for such continuance, or any attorney, 
a;olicitor or counsel of said party is a member of either house of the legislature 
and in actual attendance on the session of the same at the beginning of the 
term or at the time said suit is called fpr trial, and that the attendance of 
such party, attorney, solicitor or counsel in court is necessary to the fair and 
proper trial of such suit, and on the filing of such affidavit the court must 
continue such suit to the next succeeding term of said court fixed by law. 
Such affidavit shall be sufficient if made at any time during the session of the 
legislature and before the suit is called for trial showing that at the time of 
making said affidavit, such party, attorney, solicitor or counsel is in actual 
attendance upon such session of the legislature and said cause shall not be 
tried over the objection of the party obtaining such continuance at any term 
of court called, held or convened within sixty days after the adjournment of 
the legislature. [1909, ch. 4 ;  R. C. 1905, § 7329 ; 1899, ch. 47 ; R. C. 1899, 
§ 5722a. J

.Appeal will not necessarily be dismissed becauee order appealed from docs not 
enumerate all papers on which it is based. State ex rel. Heffron v. Bleth, 21 N. D. 27,
127 N. W. 1043. 

CHAPTER 22. 
NOTICES .AND FILING .AND SERVICE OP PAPERS. 

§ 791S0. Notices must be in writing. Notices shaU be in writing; and notices
and other papers may be served on the party or attorney in the manner pre
scribed in the next three sections, when not otherwise provided by this code. 
[R. C. 1905, § 7330; C. Civ. P. 1877, § 513 ; R. C. 1899, § 5723. l

Personal notice by letter that judgment bad been entered and that certain papers 
would be sent IOOJl did not amount to written notice of decilion. Clark Implement Co. 
"· Wadden, 29 B. D. 195, 136 N. W. 111. 

§ 7961. Bow served. The service may be personal by delivery to the party
or attorney on whom the service is required to be made ; or it may be as 
follows : 

l. If upon an attorney, it may be made during his absence from his office
by leaving the paper with his clerk therein, or with a person having charge 
thereof ; or when there is no person in the office by leaving it between the 
hours of six in the morning and nine in the evening in a conspicuous place 
in the office ; or if it is not open so as to admit of such servi�e, then by 
leaving it at the attorney 's residence with some person of suitable age and 
discretion. 

2. If upon a party it may be made by leaving the paper at bis residence
between the hours of six in the morning and nine in the evening with some 
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person of suitable age and diseretion. [R. C. 1905, § 7331 ; C. Civ. P. 1877, 
§ 514 ; R. C. 1895, § 5i24. ] 

Senice upon attorney. McKenzie v. Water Co., 6 N. D •. 361, 71 N. W. 608 ; Haseltine 
Y. Browne, 9 S. D. 351 ,  69 N. W. 579 ; Houser v. Nolting, 11 8. D. 483, 78 N. W. 955.

As to validity of service of notice of appeal by mail. Gooier v. Eidsness, 18 N. D.
838, 121 N. W. 83. 

As to similar provision in Cal. Code Civ. Proc., I 1011, see Reed v. Allison, 61 Cal. 461. 
§ 7952. By mail, when. Service by mail may be made when the persou

making the service and the person on whom it is to be made reside in different 
places between which there is a regular communication by .mail. [R. C. 1905, 
§ 7332 ; C. Civ. P. 1877, § 515 ; R. C. 1899, § 5725.]

Notice of appeal may be served by mail. Gooier v. Eidsnesa, 18 N. D. 338, 121 
N. W. 83. 

Service by mail is complete from time paper is deposited in poet office properly 
addressed and post paid, although not received. Griffin v. Walworth County, 20 S. D. 
142, 104 N. W. 1 1 17. 

Validity of notice sent by telegraph. 61 L.R.A. 933. 
Service by mail of notice required by employer's liability acts. 28 L.R.A. (N.8. ) 238. 
Mode of proving mailing of notice of maturity of premiums or asaessments. 7 

L.R.A. (N.S. ) 238,
Necessity that notice of maturity of premiums or asseument aent through the mail

be received. 7 L.R.A. (N.S. ) 253. 
As to similar provision in Cal. Code Civ. Proc., I 1012, aee People v. Alameda T. Co., 

30 Cal. 182. 
§ 7963. Method of. In case of service by mail the paper must be deposited

in the post office, addressed to the person on whom it is to be served at his 
place of residence and the postage paid. [R. C. 1905, § 7333 ; C. Civ. P. 1877, 
§ 516 ; R. C. 1899, § 5726. ]

As to similar provision in Cal. Code Civ. Proc., I 1013, see Reed v. Allison, 61 Cal. 
461. 

§ 7954. Same. Double time. When the service is by mail it shall be double
the time required in cases of personal service, except service of notice of trial 
which may be made sixteen days before the day of trial including the day of 
service. [R. C. 1905, § 7334 ; C. Civ. P. 1877, & 517 ; R. C. 1899, § 5727.] 

Senice by mall dates from time of mailing. Cfyde v. Johnson, 4 N. D. 92, 58 N. W. 
512. 

§ 7951S. Personal. Eight days. Notice of motion or other proceeding
before a court or judge, when personally served, shall be given at least eight 
days before the time appointed therefor. [R. C. 1905, § 7335 ; C. Civ. P. 1877, 
§ 518 ; R. C. 1895, § 5728. ]

First and last days in computing time of notice. 49 L.R.A. 221. 
§ 7956. When notice unnecessary. When a defendant shall not have de

murred or answered, service of notice or papers in the ordinary proceedings 
in an action need not be made upon him, unless he is imprisoned for want 
of bail, but shall be made upon him or his attorney, if notice of appearance 
in the action has been given. [R. C. 1905, § 7336 ; C. Civ. P. 1877, § 519 ; 
R. C. 1899, § 5729. ]

As to similar provision in Cal. Code Civ. Proc., § 1014, see Vrooman v .  Li Po T&i, 
113 Cal. 302, 45 Pac. 470 ; Steinbach v. Leese, 27 Cal. 295. 

§ 7957. Service on nonresident. When a plaintiff, or a defendant who has
demurred or answered or given notice of appearance in an action, has no 
attorney of record in such action, who is a resident of this state, service may 
be made on the clerk of the court in which the aetion is pending for such 
party, and the clerk shall thereupon forthwith enter such service in the record 
of the case in his register of actions, and deliver the notice and papers so 
i;erved to such party on demand therefor. The provisions of section 7334 
shall apply to service made on the clerk for the party. [R. C. 1905, § 7337 ; 
C. Civ. P. 1877, § 520 ; R. C. 1899, § 5730 ; 1901, eh. 180. ]

On authority of attorney to acc<:>pt aenice of application to vacate judgment. Riebold 
Y. Hartzell, 23 N. D. 264, 136 N. W. 247.

§ 7958. When summons a.nd pleadings filed. The summons and the several
pleadings in an action shall be filed with the clerk within ten days after 
the service thereof respectively, or the adverse party on proof of the om.is-
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aion shall be entitled without notice to an order from a judge that the same 
be filed within a time to be specified in the order or be deemed abandoned . 
[R. C. 1905, § 7338 ; C. Civ. P. 1877, § 521 ; R. C. 1899, § 5731. ]

§ 7969. Service upon attorney. When a party shall have an attorney in
the action, the service of papers shall be made on the attorney instead of 
the party ; provided, that the removal of such attorney from the state shall 
be deemed a withdrawal of his appearance, and terminate his relation as 
attorney in the action. [R. C. 19.05, § 7339 ; 1897, ch. 50 ; R. C. 1899, § 5732.]

Senice of notice of appeal from justice court may be sened on adverse party, instead 
of on attorney. Richm1re v. Elevator Co., 11 N. D. 453, 92 N. W. 819. 

Service upon attorney. McKenzie v. Water Co., 6 N. D. 361, 71 N. W. 608 ; McKitt-
rick v. Pardee, 8 S. D. 39, 65 N. W. 23. 1 Papers may be served on adverse party instead of his attorney on appeal from 
justice's court. Richmier v. Andrews & G. Elevator Co., 11 N. D. 453, 92 N. W. 819. 

Service of notice of appeal on attorney for adverse party ia sufficient. National 
Bank of Commerce v. Pick, 13 N. D. 74, 99 N. W. 63. 

Service of notic6 of time and place of trial on defendant's attorney in juatice'a eourt 
action ia sufficient. McFarland v. Cruickshank, 22 S. D. 18a, 116 N. W. 71 .  

Notice of decision must be in writing and sened upon attorney and not upon party. 
Olark Implement Co. v. Wadden, 29 S. D. 195, 136 N. W. 111. 

§ 7960. Certain process not included. The provisions of this chapter shall
not apply to the service of a summons, or other process, or of any paper to 
bring a party into contempt. [R. C. 1905, § 7340 ; C. Civ. P. 1877, § 523 ; R. C. 
1899, § 5733. ] 

Senice of an order for payment of alimony must be on party before cc;11tempt pro• 
eeedinga brought. Larson v. Larson, 9 S. D. 1 , 67 N. W. 842. 

As to similar provision in Cal. Code Civ. Proc., I 1016, see Golden Gate 0, H. Kin. 
Co. v, Superior Court, 65 Cal. 187, 3 Pac. 628. 

CHAPTER 23. 

DUTIES OF SHERIFFS AND CORONEltS. 

§ 7961. Service of papers. Whenever pursuant to this code the sheriff
may be required to serve or execute any summons, order or judgment, or to 
do any other act, he shall be bound to do so in like manner as upon process 
issued to him and shall be equally liable in all respects for neglect of duty ; 
and if the sheriff is a party, the coroner shall be bound to perform the service, 
as he is now bound to execute process when the sheriff is a party ; and the 
provisions of this code relating to the sheriff shall apply to coroners when the 
sheriff is a party. The sheriffs and coroners of the several counties in which 
the district courts are held shall have and exercise the same power and 
authority in the service of papers and the execution of writs and process of 
1uch courts in any county or plaee within the subdivision of which such county 
forms a part as they have or can exercise in their own county. [R. C. 1905, 
§ 7341 ; C. Civ. P. 1877, � 524 ; R. C. 1899, § 5734. )

Mandamus to compel sherilf to enforce liquor law. 28 L.R.A. (N.S. ) 246. 
Burden of proof in action against sberilf for failure to execute process. 8 L.R.A. (N.8. ) 

420. 
Dil igence required in servin� execution and other process and the\,r' liability resulting 

from loBSes for want of such d11igenc� 95 Am. Dec. 423. 
Liability for misperformance and nonperformance of official duties. 95 Am. St. 

Rep. 96. 
For what acts sureties of sheriff' are liable. 91 Am. St. Rep. 534. 
Penalty as limit of liability on bonds of sheriffs and conatables. 55 L.R.A. 393. 
Liability of officer's bond for failure to return money deposited to avoid execution of 

writ. a� L.R.A. (N.S.) rm.
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CHAPTER 24. 
MISCELLANEOUS PROVISIOXS. 

§ 7962. Copy of lost p&pers. If any process, original pleadings or any
other paper is lost or withheld by any person the court may authorize a 
copy thereof to be filed and used instead of the original. [R. C. 1905, § 7342; 
C. Civ. P. 1877, & 525 ;  R. C. 1899, § 5735.l Actions upon fost in&truments. 94 Am. St. Rep. 465. --1(!&� or de&troyed no�s. 13 Am. Dec. 479 ; 27 Am. Dec. 128. 

-<!1vided notes, one-half being cut off and lost. 13 Am. Dec. 4T. May m<lorscr of lost bill, check or note maintain an action thereon. 24 L.R.A . (N.S.) 645. 
Evidence to establish lost or destroyed wills. 38 L.R.A. 433. May part of a lost or destroyed will which can be established be admitted to probate. where there are other portions that cannot be established. 26 L.R.A. (N.S. ) 654, Sufficiency of evidence of lost deeds. 134 Am. St. Rep. 10:15. Lost or destroyed record as ground for injunction against judgment. 30 L.R.A. 562. 

§ 7963. Undertakings, where filed, The various undertakings required
to be given by this eode must be filed with the clerk of the court, unless the 
court expressly provides for a different disposition thereof, except that the 
undertakings provided for in this code for the claim and delivery of personal 
property shall after the justification of the sureties be delivered by the sheriif 
to the parties respectively for whose benefit they are taken. [R. C. 1905, 
§ 7343 : C. Civ. P. 1877, § 526 ; R. C. 1899, § 5736.J

§ 7964. No title required to a.ffld&vits. It shall not be necessary to entitle
an affidavit in the action, but an affidavit made without a title or with a 
defective title shall be as valid and effectual for every purpose as if it was 
duly entitled, if it intelligibly refers to the action or proceeding in which it 
is made. [R. C. 1905, § 7344; C. Civ. P. 1877, § 527; R. tl. 1899, § 5737.] 

§ 7965. Consolid&ting actions. When two or more actions are pendinf?
at one time between the same parties and in the same court upon causes of 
action which might have been joined, the court may order the actions to be 
consol idated. [R. C. 1905, § 7345 ; C. Civ. P. 1877, § 528; R. C. 1899, § 5738.] 

When cause of action in tort may be joined with one upon contract. Aultman & Co. 
Y. Ferguson, 8 8. D. 458, 66 N. W. 1081 .  

Several appeals from order laying out highway should not be consolidated. Williams
v. Turner Township, 15 S. D. 182, 87 N. W. 968.

§ 7966. When action deemed pending. An action is deemed to be pending
from the time of its commencement until its final determination upon appeal, 
or until the time for appeal has passed, unless the judgment is sooner satisfied. 
(R. C. 1905, § 7346 ; C. Civ. P. 1877, § 529; R. C. 1899, § 5739.J 

When action deemed to be pending. :Mach v. Blanchard, 15 S. D. 432, 90 N. W.  
1042 ; Elder v .  Min. Oo .. 1 1  S. D. 595, 79 N. W. 834 ; Gtaspel v .  Ry. Co., 14' U. S. 211,· 
86 L.ed. 409, 12 S. Ct. R. 593. 

One purchasing subject matter of action after judgment and before appeal u pur• 
chaser pendente lite. Sykes v. Beck, 12 N. D. 242, 96 N. W. 844. 

As to cauee of action being extinguished by satisfaction of judgment. Signor v. 
Clark, 13 N. D. 35, 99 N. \V. 68. 

An action is terminated when time for appeal has expired. Bright v. Juhl, 16 8. D. 
440, 93 N. W. 648. 

Judgment as bar before time for appeal haa•expired. Lumley v. Miller, 23 8. D. 16, 
ll!J N. W. 1014. 

As to similar provision in Cal. Code Civ. Proc., I 1049, see Naftzger Y. Montague, 
99 Cal. 83, 33 Pac. 757 ; O'Brien v. O'Brien, 124 Cal. 422, 57 Pac. 225 ; Cook v. Ceas, 143 
Cal. 2'21, 77 Pac. 65 ; King v. Ball, 5 Cal. 83 ; Dane v. Corduan, 24 Cal. 157, 85 Am. 
Dec. 53. 

§ 7967. Clerk's register of actions. The clerk must keep among the records
of the court a register of act ions. He must enter therein the title of the action 
with brief notes under it from time to time of all papers filed and proceeding!-! 
had therein. [R. C. 1905, § 7347 ; C. Civ. P. 1877, § 530 ; R. C. 1899, § 5740. 1

§ 7988. Lost or destrored papers. If any process, citation? origin�l peti
t ion or any other paper 1s lost or destroyed by fire or otherW1Se or withheld 
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by any person the court may authorize a copy thereof to be filed and used 
instead of the original; and when it shall appear to the satisfaction of the 
judge of said court that any order of the court has been heretofore made in 
any proceeding, the records of said proceeding and said order having been 
destroyed by fire or otherwise, the court shall again make and file such order 
therein, and all proceedings up to and including said order shall be deemed 
to have been taken and made as provided by law, and said final order shall 
have the same effect as if the entire record of said proceedings were still 
in existence and on file in said action or proceeding in said court. [R. C. 
1905, § 7348; 1899, ch. 107; R. C. 1899, § 5740a.J 

Disposition of appeal where without fraud of appellant the record is lost. 2.'> 
L.B.A.(N.S.) 860.

CHAPTER 25. 

ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO AND OF INFORlt:ATION 
IN THE NATURE OF QUO W.ARRANTO. 

§ 7969. Remedies obta.ina.ble by action instea.i of writ. The remedies.
formerly attainable by the writ of scire facias, the writ of quo warranto and 
proceedings by information in the nature of quo warranto may be obtained 
by civil action in the district court under the provisions of this chapter and 
of chapter 27. [R. C. 1905, § 7349; C. Civ. P. 1877, § 531; R. C. 1895, § 5741. i 

This and following sections not repealed by state conetitution. Wright v. Lee, 4 
8. D. 237, l55 N. W. 931.

Grounds of action or remedy obtainable by quo warranto proceeding not enlarged.
Wishek v. Becker, 10 N. D. 63, 8( N. W. 590. 

Quo warranto to annul existence of corporation may be inetituted in name of state. 
State v. Union Inv. Co., 7 S. D. 51, 63 N. W. 232; Dudley v. Dakota Hot Springs Co., 
11 S. D. 551, 79 N. W. 839. 

Supreme court will not ordinarily aseume jurisdiction. State v. McLean County, 11 
N. D. 356, 92 N. W. 385.

On right of person who is ineumbent of office to maintain action againet intruder. 
Jennees v. Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B, 675. 

Burden of proof in proceedings by quo warranto. 100 Am. Dec. 268. 
As to similar provision in Cal. Code Civ. Proc., § 803, see People ex rel. Beltner v. 

Riverside, 66 Cal. 288, 5 Pac. 350; Ex parte Henshaw, 73 Cal. 486, 15 Pac. 110; People 
ex rel. Swift v. Bingham, 82 Cal. 238, 22 Pac. 1039; People ex rel. Attorney-General v. 
Dashaway Assoc., 84 Cal. 114, 12 L.R.A. 117, 24 Pae. 277; Havemeyer v. Superior Court, 
84 Cal. 327, 10 L.R.A. 627, 18 Am. St. Rep; 192, 24 Pac. 121; People ex rel. Adams v. 
Oakland, 92 Cal. 611, 28 Pac. 807; Yore v. Superior Court, 108 Cal. 431, 41 Pac. 477; 
People ex rel. Warfield v. Sutter St .. R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 62 Pac. 
104; People ex rel. Fogg v. Perria I. Diet., 132 Cal. 289, 64 Pac. 399, 773; People ex rel. 
Wicke v. Jonea, 20 Cal. 50. 

§ 7970. Who plainti1f. When the action is prosecuted by the attorney
general, the state of North Dakota shall be plaintiff; when it is prosecuted 
by a private person, such person shall be the plaintiff therein and the pro
ceedings in such action shall be the same as in an action by a private person, 
except as otherwise specially provided. [R. C. 1905, § 7350; R. C. 1895, § 5742.] 

Action to annul existence o{ corporation may be instituted in name of state. State 
v. Union Inv. Co., 7 S. D. 151, 63 N. W. 232; Dudley v. Dakota Hot Springe Co., 11
S. D. 559, 79 N. W. 83�.

§ 7971. Aga.inst usurping officer, etc. An action may be commenced by
the state, or any person who has a special interest in the action, against the 
parties offending in the following cases: 

1. When any person shall usurp, intrude into or unlawfully hold or
exercise any public office, civil or military, or any franchise within this state, 
or any office in a corporation created by the authorities of this state; or, 

2. When any public officer, civil or military, shall have done or suffered
an act which by the provisions of law shall make a forfeiture of his office; or, 

3. When any association or number of persons shall act within this state
as a corporation without being duly incorporated. [R. C. 1905, § 7351; 
C. Civ. P. 1877, § 534; R. C. 1895, § 5743.]

Action by state against person usurping office. State v. Sheldon, S S. D. �5, 67
N. W. 613; State v. Finnerud, 7 S. D. 237, 64 N. W. 121; Wishek v. Becker, 10 N. D. 63,
84 N. W. 590.
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A1 to similar provision in Ala. Code, 1896, ch. 94, I 3420, eee Goodnow v. Wake
field, 145 Ala. 536, 40 So. 122. 

§ 7972. Security for costs from priv&te pa.rty. Before commencing an
action under this chapter at the request of a party having an interest therein 
the attorney-general may require as a condition of commencing the same, 
that satisfactory security be given to indemnify the state against costs and 
expenses which may be incurred therein. [R. C. 1905, § 7352; C. Civ. P. 1877, 
§ 535; R. C. 1895, § 5744.]

§ 7973. Complaint for usurping office. Arrest of def end&nt. The com
plaint in an action commenced against a person for usurping an office in 
addition to the statement of the cause of action may also set forth the name 
of the person rightfully entitled to the office with a statement of his right 
thereto; and in such case upon proof by affidavit that the defendant has 
received fees or emoluments belonging to the office and by means of his 
usurpation thereof, an order may be granted by the judge of the court for 
the arrest of such defendant and holding him to bail; and thereupon he shall 
be arrested and held to bail in the manner and with the same effect and 
subject to the same rights and liabilities as in other civil actions in which 
the defendant is subject to arrest. [R. C. 1905, § 7353; C. Civ. P. 1877, § 536; 
R. C. 1895, § 5745.]

Officers having prima facie title entitled to pos&euion pending investigation. State v 
Herrit>d, 10 S. D. 16, 71 N. W. 319. 

Title to office may be tried by quo warranto. State v. Callahan, 4 N. D. 481, !; 
N. W. 1025. 

Procet>dings against persons usurping office. Territory v. Hauxhur1, S D. 205, 14 
N. W. 432; State v. Gardner, 3 S. D. 553, 54 N. W. 606. 

Action to vacate charter or annul existence of corporation. State v. Investment Co., 
7 S. D. 51, 63 �- W. 232; Dudley v. Dakota Hot Springs Co., 11 S. D. 559, 79 N. w·.

839; Wright v. Lee, 4 S. D. 237, 55 N. W. 931. 
§ 7974. Wh&t judgment sh&ll include. In every such case judgment shall

be rendered upon the right of the defendant and also upon the right of the 
party so alleged to be entitled, or only upon the right of the defendant as 
justice shall require. [R. C. 1905, § 7354; C. Civ. P. 1877, § 537; R. C. 1899, 
§ 5746.]

As to similar provision in Cal. Code Civ. Proc., l 805, see Ex parte Henshaw, 73 Cal. 
486, 15 Pac. 110. 

§ 7975. When claim&nt takes office. If judgment is rendered upon the
right of the person so alleged to be entitled and the same is in favor of such 
person he shall be entitled after taking the oath of office and executing such 
official bond as may be required by law to take upon himself the execution 
of the office; and it shall be his duty immediately thereafter to demand of 
the defendant' in the action all the books and papers in his custody or within 
his power, belonging to the office from which he shall have been excluded. 
[R. C. 1905, § 7355; C. Civ. P. 1877, § 538; R. C. 1899, § 5747.] 

§ 7976. Refusal to deliver. Punishment. If the defendant refuses or
neglects to deliver any of the books or papers, demanded as prescribed in 
the last section, he is guilty of a misdemeanor; and the court, or a judge 
thereof, may by order put the person entitled to the office in possession 
thereof and of all the books and papers belonging thereto ; and any party 
refusing to deliver the same, when ordered as aforesaid, shall be punished .as 
for a contempt. [R. C. 1905, § 7356; C. Civ. P. 1877, § 539; R. C. 1895, § 5748.] 

§ 7977. Dam&gea for usurp&tion. If judgment is rendered upon the right
of the person so alleged to be entitled in favor of such person, he may 
recover by action the damages which he shall have sustained by reason of the 
usurpation by the defendant of the office from which such defendant has been 
excluded. [R. C. 1905, § 7357: C. Civ. P. 1877, § 540; R. C. 1899, § 5749.J 

§ 7978. Joinder of several claimants. When several persons claim to be
entitled to the same office or franc:hisc, one action may be brought against all 
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such persons, in order to try their respective rights to such office or franchise. 
[R. C. 1905, § 7358 ; C. Civ. P. 1877, § 541 ; R. C. 1899, § 5750. J Several members of board of township supervisors may be joined as defendants in quo 

warranto to determine their rights as members of board. State v. Gray, 27 S. D. 46 1 ,  
131 N.  W. 800. 

As to similar provision in Cal. Code Civ. Proc., I 808, see People ex rel. Lee "·Prewett, 124 Cal. 7, 56 Pac. 619 . 
§ 7979. Judgment a.g&inst intruder.. When a defendant against whom

such actions shall have been commenced shall be adjudged guilty of usurping, 
intruding into or unlawfully holding or exercising any office, franchise or 
privilege, judgment shall be rendered that he be excluded from such office, 
franchise or privilege and also that the plaintiff recover costs against him. 
The court may also in its discretion impose upon such defendant a fine not 
exceeding five thousand dollars, which fine when collected spall be paid 
into the treasury of the state to the credit of the school fund. [R. C. 1905, 
§ 7359 ; C. Civ. P. 1877, § 542 ; R. C. 1895, § 5751.J

Fine of five thousand dollars may be imposed upon one usurping office of sberifl'. 
upon ousting him from office by segregating part in which be baa residence from other 
portion of county. Holtan v. Beck, 20 N. D. 5, 125 N. W. 1048. 

As to similar provision in Cal. Code Civ. Proc., I 809, see People ex rel. Swift v. 
Bingham, 82 Cal. 238, 22 Pac. 1039 ; People ex rel. Warfield v. Sutter St. R. Co., 129 
Cal. 645, 7il Am. St. Rep. 137, 62 Pac. 104. 

CHAPTER 26. 
ACTIONS BY THE ST.ATE TO ANNUL PATENTS. 

§ 7980� When &uthome4. Duty of attorney-general. The state may bring
an action to vacate or annul letters patent for lands granted by this state in 
either of the following eases : 

1. When they were obtained by means of a fraudulent suggestion or con
cealment of a material fact made by or with the knowledge or consent of the 
person to whom they were issued. 

2. When they were issued in ignorance of a material fact or through mistake.
3. When the patentee, or those claiming under him, have done or omi.tted

an act in violation of the terms and conditions upon which the letters patent 
were granted, or have by any other means forfeited the interest acquired 
under the same. 

Whenever the attorney-general has good reason to believe that any act 
or omission specified in this section can be proved and that the person to be 
made defendant has no sufficient legal defense, he must commence such an 
action. [R. C. 1905, § 7360 ; R. C. 1895, § 5752.] 

CHAPTER 27. 
ACTIONS BY AND AGAINST CORPORATIONS. 

ABTIOLB 1. GENERAL PROVISIONS, §§ 7981-7965. 
2. ACTIONS AGAINST OFFICEBS, §§ 7986-7988.
a. ACTIONS AoArnST INSOLVENT CORPORATIONS, §§ 7989-8002.
4. PROCEEDINGS TO ANNUL CORPORATIONS, §§ 8003-8013.

ARTICLE 1.- GENERAL PBOVISIONS. 
§ 7981. Averments as to incorporation. In an action by Ql' against a cor

poration the complaint must aver that the plaintiff or the defendant as the 
case may be is a corporation. If incorporated under any law of this state, 
that fact must be averred ;  if not so incorporated, an averment that it is a 
f oreign corporation is sufficient. The complaint need not set forth or specially 
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refer to any act or proceeding by or under which the corporation was formed. 
{R. C. 1905, § 7361; R. C. 1895. § 5753. ] 

. Complaint which alleges that plaintiff " is and was coq1oration duly organized accord•
m� to law," nnd sets out contract which shows that plamtitr is foreign corporation, ia 
sullic icnt. McConnon v. Laursen, 22 N. D. 604, 135 N. W. 213. 

§ 7982. When p).a.intiff not required to prove existence. In an action by
or against a corporation the plaintiff need not prove upon the trial the 
existence of the corporation, unless the answer is verified and contains an 
alle gation, positive and not upon information and belief, that the plaintiff 
()r t he  defendant, as the case may be, is not a corporation. [R. C. 1905, § 7362 ; 
1885. ch . :37. § 1 ;  R. C. 1895, § 5754.] 

Plaintiff su ing a corporation must allege its incorporation. State v. C. M. & St. P. °81• 
Co., 4 8. D. 261 ,  56 N. W. 894 ,  46 Am. St. Rep. 783. 

l ncnpacity of foreign corporation to sue must be raised by answer. Gull River Lumber
<.:o. v. Keefe, 6 D. 160, 41 N. W. 743. 

One dealing with corporation not charged with notice of its corporate existence from 
name alone. Rust-Owen Lumber Co. v. Wellman, 10 S. D. 122, 72 N. W. 89. 

Corporate existence cannot be denied on information and belief. N. W. Cordage Co. v. 
Galbraith, 9 S. D. 634, 70 N. W. 1048 ; Board of Education v. Prior, 11 S. D. 292, 77 
N. W. 106 ; Stoddard Mfg. Co. v. Mattice, 10 S. D. 253, 72 N. W. 891. 

Proof of incorporation not required unless denied. First M. E. Church v. Fadden, 8 
N. D. 162, 77 N. W. 615.

Evidence tending to prove incorporation of plaintiff' where answer in action wae not
verified is not ground for reversing judgment. McConnon v. Laursen, 22 N. D. 604, 135 
N. W. 213. 

§ 7983. When misnomer waived. In actions or proceedings by or against
corporations the defendant is deemed to have waived any mistake in the 
statement of the corporate name, unless the misnomer is pleaded in the answer 
or other pleading in the defendant 's behalf. [R. C. 1905, § 7363; R. C. 1895, 
§ 5755.]

§ 7984. Foreign corporation may sue, defend, etc. A corporation createi
by or under the laws of any other state, territory or country or of the United 
States may prosecute or defend an action or proceeding in the courts of 
this state in the same manner as corporations created under the laws of this 
state, exeept as otherwise specially prescribed by law. But such foreign 
corporation cannot maintain any action founded upon an act or upon any 
liability or obligation, express or implied, arising out of or made or entered 
into in consideration of any act which the laws of this state forbid a cor
poration or any association of individuals to do without express authority 
of la"·· fR. C. 1905, § 7364 ; R. C. 1895, § 5756.] 

Forei/!11 corporations are giv<'n same authorit:v as domeatlc corporations to maintain 
suit.A. McConnon v. Laursen, 22 N. D. 604. 135 N. W. 213. 

Right of foreign corporat i on to sue. 24 L.R.A. 289. 
--tll prosecute or defend prnding actions after dissolution under statutes of domici l ,. 

or forum. 32 L.R.A. (N.S. ) 451. 
Eff<•ct of cont1olidation of domf'stic with foreign corporation on residence or citizenship 

for purpose of jurisdiction. 14 L.R.A. 185. 
Suit to rrstrain revocation of corporation's license as suit against the state. 44 

L.R.A. ( N.S. ) 219.
Right of nonresident to sue foreign corporation. 70 L.R.A. 513.

§ 7985. Against foreign corporation which has ceased to exist. An action
for the recovery of money may- be commenced and prosecuted to judgment 
against a corporation created by or under the laws of any other state, terri
tory or country. or of the United States, although such corporation may • 
have ceased from any cause whatever to act in whole or in part as a corpora
tion , in the same manner as though it had not ceased to act ; and satisfaction 
of the judgment may be enforced out of any property in this state which 
1;uc h corporation owns or has an interest in or would own or have an interest 
in had the same not ceased to act as aforesaid, whether held or controlled by 
suc h corporation or by any person or agent for its use and benefit in whole 
J J' i n  part. or by a trust.Pe or assignee for the - creditors of such corporation 
a ppoi 1 1 1 t ·d  undPr or d(• J " i \· i 1 1 g  l1 is authority from the laws of any other state. 
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territory or country, and an attachment issued in such action may be executed 
on any such property. [ R. C. 1905, § 7a65 ; R. C. 18!N. § 5757 . ]  

Right o f  foreign corporation t o  prosecute o r  defend pending acti.ons after dissolution 
under statutes of domicile or forum. 32 L.R.A. { :S .8 . )  4.51. 

Anncu: 2.- .d.CTI0KS AGAINST O.1,'FICERS. 
§ 7986. For what &uthorized. An action may be maintained against or:e

or more trustees, directors, managers or other officers of a corporation to 
procure a judgment for the followiug purposes or so much thereof as the case 
requires : 

1. Compelling the defendants to account for their official conduct in the
management and disposition of the funds and property committed to their 
charge. 

2. Compelling them to pay to the corporation which they represent or to
its creditors any money, and the value of any property ,vhich they have 
acquired to themselves or transferred to others or lost or wasted by violation 
of their duties, or to transfer any such property held by them to the cor
poration. 

3. Suspending a defendant from exercising his office, when it appears that
he has abused bis tru!it. 

4. Rem<•Ving a defendant from his office upon proof or conviction of mis
conduct and directing a new election to be held by the body or board duly 
authorized to bold the same in order to fill the vacancy created by the removal 
or when there is no such body or board, or when all the members thereof 
are remoYed, directing the removal to be reported to the secretary of state. 
who may fill the vacancy. 

5. Setting aside an alienation of property made by one or more trustees,
directors, managers or other officers of a corporation, contrary to a provision 
of law or for a purpose foreign to the lawful business and objects of the cor
poration, when the alienee kne,v or had notice of the purpose of the alienation. 

6. Restraining and preventing such alienation, when it is threatened, or
when there is good reasou to apprehend that it will be made. [R. C. 1905, 
§ 7366 ; R. C. 1895, § 5758.]

Action under this section cannot he joined with action to set aside transfer of stock 
alleged to have been made to officer of corporation ae re11ult of fraudulent rc.,rcscntations 
on hie part. Niven v. Peoples, 23 N. D. 202, 136 N. W. 73. 

Extraterritorial enforcement of statutory l iability of directors of corporations. 4 1  
L.R.A. ( N'.S. ) 379. 

Garn ishment of officer or agent of corporation by creditor of corporation. 36 L.R.A . 
1561 . 

Personal liability of officers on note made for corporation. 19 L.'R.A. 676.
--for act or transaction in excess of corpOl'ate powers or in violation of law. 6 

L.R.A. ( N.S. ) 1003.
--for torts or negli�ence of corporation .  2R  L.R.A. 42 1 .
t .  Personal responsibil ity of directors to creditors o f  corporation. 4 L.R.A. 74'7. 
Liability of officers of mutual insurance company to members for permitting diversion

of funds. 2 L.R.A. ( N.S. ) 165. 
Keceseity of joining corporation as a party to BUit by stockholder to enforce liability 

of d irector. V L.R.A. 656. 
Jurisdiction of equity over suits by a corporation or lte representative to hold the 

officers l iable for losses occasioned by their fraud, bad faith or negligence. 8 
L.R.A . ( N.S. ) 739.

Admissibility of account books in evidence to establish personal liability of directors.
53 L.R.A. 537. 

i. Right of attorney-general or other reprcst>ntative of state to maintain suit or pro
ceeding to remove officers of private corporation. 18 L.R.A. ( N.S. ) 672. 

§ 7987. Who m&y bring. An action may be commenced as prescribed in
the last Rcction by the state, or, except when the action is brought for the 
purpose specified in subdiv isions 3 and 4 of said section, by a creditor of the 
corporation, or a trustee ,  director, manager or other officer of the corporation, 
11aving a g�neral superintc11 tle 1 1ce of its concerns, or by a stockholder of the 
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corporation upon the neglect or refusal of such officer so to do at the request 
of such stockholder. [R. C. 1905, § 7367 ; R. C. 1895, § 5759. ] 

§ 7988. Visitorial power not divested. This article does not divest or
impair any visitorial power over a corporation which is vested by a statute 
in a public officer or board. [R. C. 1905, § 7368 ; R. C. 1895, § 5760.] 

ARTICLE 3.- ACTIONS AGAINST INSOLVENT COBPORA.TIONS. 

§ 79�9. When action maintainable to sequestrate corporate property. When
ever a Judgment shall be obtained against any corporation incorporated under 
the laws of this state and an execution issued thereon shall have been returned 
U:nsatisfied in whole or in part, the judgment creditor or his legal representa
tive may maintain an action to procure a judgment sequestrating the property 
of a corporation and providing for a distribution thereof. [R. C. 1905, § 7369 ; 
R. C. 1895, § 5761 . ]

Re�eiver o f  inso!vent bank cannot appeal from order of court which appointed him, 
granting one creditor preference. State ex rel. Miller v. People's State Bank, 22 
N. D. 583, 135 N. W. 1 96.

R ight of creditor of insolvent corporation to maintain action at Jaw against new
corporation to which assets have been transferred. 11 L.R.A. ( N.S. ) 863.

§ 7990. When action to dissolve maintainable. In either of the following
cases, an action to procure a judgment dissolving a corporation, created by 
or under the laws of this state, and forfeiting its corporate rights, privileges 
and franchises, may be maintained as prescribed in the next section :  

1 . When the corporation has remained insolvent for at least one year.
2. When it has neglected or refused for at least one year to pay and dis

charge its notes or other evidences of debt. 
3. When it has suspended its ordinary and lawful business for at least one

year. 
4. If it has banking powers or power to make loans on pledges or deposits,

or to make insurances, when it becomes insolvent or unable to pay its debts, 
or shall neglect or refuse to pay its notes or evidences of debt on demand, or 
has violatP,d any provisions of the law by or under which it was incorporated 
or of any other law binding upon it. [R. C. 1905, § 7370 ; R. C. 1895, § 5762. ] 

§ 7991. Who may commence. The action specified in the last section shall
be brought by the state. And whenever a creditor or stockholder of any cor
poration submits to the attorney-general a written statement of facts, verified 
by oath. showing grounds for an action under the provisions of  the last sec
tion, and the attorney-general omits for thirty days after such submission to 
commence an action specified in the last section, then, and not otherwise, such 
creditor or stockholder may apply to the proper court for leave to commence 
such an action and on obtaining leave may maintain the same accordingly. 
[R. C. 1905, § 7371 ; R. C. 1895, § 5763.] 

§ 799'2. When injunction granted. In an action brought as prescribed in
this article, the court, or a judge thereof. mq_ upon proof of the facts author
izing the action to be maintained grant an injunction, restraining the corpora
tion and its trustees, directors, managers and other officers from collecting 
or receiving any debt or demand and from paying out or in any way trans
ferring or delivering to any person any money, property or effects of the 
corporation during the pendency of the action, except by express permission 
of the court. When the action is brought to procure the dissolution of the 
corporation the injunction may alRo restrain the corporation and its trustees, 
directors. managers and other officers from exercising any of its corporate 
rights, privileges or franchises during the pendency of the action, except by 
express permiSRion of the court. The provisions of article 3 of chapter 9 of 
this code, relating to granting, vacating and modifying an injunction apply 
to an ininnction granted as prescribed in this section. [R. C. 1905, § 7372 : 
R. C. 1895, § 5764.]
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§ 7993. When receiver appointed. Pow era of. The court may in any stage
of a:1:1 action under the preceding provisions of this article appoint one or more 
receivers to take charge of the property and effects of such corporation and 
to collect, sue for and recover the debts and demands that may be due and the 
property that may belong to such corporation, who shall in all respects possess 
� he powers and authority conferred and be subject to all the obligations 
imposed upon receivers in other cases, and in all respects be subject to the 
t•ontro! of the court. [R. C. 1905, § 7373 ; R. C. 1895, § 5765. ]  '! he appointment o f  a receiver suspends right to  exercise corporate functions, and all officers thereafter without authority to make valid transfers of corporate assets. 

Prop�rt;v of il!solvent corporation passes to receiver on bis appointment. Order appomtmg receiver not subject to collateral attack. Brynjolfson v. Osthua, 12 N. D. 
43, 96 N. W. 261 • 
. Right, !n action by corporate receiver to recover unpaid balance of stock subse�ip• t1ons, to mterpoee a defense that would have been available against the corporation 18 L.R.A. ( N.S. ) 347. 

Right of receiver to compel officers of corporation to deliver to receiver property of corporation claimed bv them adversely. 47 L.R.A. (N.S. )  751. 
§ 7994. Action proceeds to judgment though creditor bringing aettles.

Whenever an action shall have been brought against a corporation under 
the provisions of this article the court shall, if the proof is sufficient, proceed 
to final judgment in such case, dissolving such corporation and forfeiting its 
corporate rights, privileges and franchises, notwithstanding such creditor 
may settle with such corporation ; and in all such cases any creditor or the 
attorney-general shall have the right to appear and prosecute such action. 
The original plaintiff shall not be liable for the costs of such further prosecu
tion ; but the creditor continuing the same, or the state, in ease it is continued 
by the attorney-general, shall be liable therefor. [R. C. 1905, § 7374 ;  R. C. 
1895. § 5766. ] 

§ 7995. When stockholders, etc., made defendants. In an action against
a corporation upon a claim for which its stockholders, directors, trustees or 
other officers, or any of them, are liable by law in any event or contingency, 
one or more or all of the persons so liable may be made parties defendant
by the original or by an amended or supplemental complaint ; and their
l iability may be declared and enforced by the judgment in such action. [R. C.
1905, § 7375 ; R. C. 1895, § 5767.]

As to right of creditor without judgment to bring action on behalf of all creditors to 
enforce stockholders' liabilities under section 4221. 'Marshall-Wells Hardware Co. v. 
New Era Coal Co., 13 N. D. 306, 100 N. W. 1084. 

§ 7996. When made defendants after judgment against corporation. If
any creditor of a corporation whose directors, trustees or other officers or 
stockholders are liable {or the payment of his demand desires to make them, 
or one or more of them, parties to the action after a judgment therein against 
t he corporation, he may do so by filing a supplemental complaint against them 
founded upon such judgment. [R. C. 1905, § 7376 ; R. C. 1895, § 5768.] 

§ 7997. Action against stockholders, etc. Whenever any creditor of a
corporation shall seek to charge the directors, trustees or other officers or 
stockholders thereof on account of any liability created by law, he may 
commence and maintain an action for that purpose in the district court and 
may at his election join the corporation in such action. [R. C. 1905, § 7377 ; 
R. C. 1895, § 5769. 1

A creditor may maintain action to enforce stockholders' liabilities, though claim 
not reduced to judgment. Marshall-Wells Hardware Co. v. New Era Coal Co., 13 
X. D. 396, 100 N. W. 1084.

Artion by creditor to enforce liability for unpaid subscriptions outside of etate. 
3-l L.R.A .  742 ; 33 L.R.A. ( N.S. l 896. 

Right to maintain single sui t  in equity to enforce separate liability of members 
of an insolvent insurance association. 33 L.R.A. ( N.S. ) 1057. 

§ 7998. Procedure therein. The court shall proceed therein as in other
cases, and when necessary shall cause an account to be taken of the property 
llnd debts due to and from such corporation and appoint one or more 
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receivers, who shall possess all the powers conferred and be subject to all. 
the obligations imposed on receivers by the provisions of section 7993 ;  but 
if upon tbe filing of the answer or upon the taking of such account it ,;hall 
appear that the corporation is insolvent and that it has not property or effects. 
to satisfy such creditor, the court may without appointing any receiver, 
proceed to ascertain the respective liabilities of such directors, trustees or 
other officers and stockholders and enforce the same by its judgment as in 
other cases. [R. C. 1905, § 7378; R. C. 1895, § 5770. ] 

Enforcement by receiver of stockholder's liabil ity in other state. 34 L.R..A. 738 ; 
38 L.R.A. ( N.S . }  897, 904. 

Right in action by corporate receiver to recover unpaid balance of stock subscriptions 
to Interpose a defense that would have been available against the corporation. 16  
L.R.A. ( N.S. ) 347.

When statute of limitations begins to run against unpaid balance of stock sub
eeriptlon in suit by receiver. 1 L.R..A. ( N.S. } 903. 

§ 7999. Distribution of property. Upon a final judgment being rendered
in any action under this article, the court shall cause a just and fair distribu
tion of the property of such corporation and of the proceeds thereof to be 
made in the order prescribed in section 8007. [R. C. 1905, § 7379 ; R. C. 1895, 
§ 5771 . 1

§ 8000. When payments enforced against stockholders, etc. In all rases
in which the directors or other officers of a corporation, or the stockholders 
thereof shall have been made parties to an action in which judgment shall 
be rendered, if the property of such corporation shall be insufficient to 
discharge its debts, the court ·shall proceed to compel each stockholder to pay 
in the amount due and remaining unpaid on the shares of stock held by him, 
or so much thereof as shall be necessary to satisfy the debts of the corporation. 
If the debts of the eorporation, or any part thereof, shall still remain 
unsatisfied, the court shall proceed to ascertain the respective liabilities of 
the directors or other officers and of the st�ckholders and adjudge the amount 
payahle by each and enforce the judgment as in other cases. [R. C. 1905, 
§ 7380 : R. C. 1895, § 5772. ]

EfTe(·t of insol v<>ncy on r ight to rescind subscriptions for fraud or mlsrepr<'senta
tion. :n L.R.A. 727. 

Liahi l i ty for unpaid subscription on transfer of stock after insolvency of corpora
tion. 47 L.R.A. 262. 

N'ecessity of notice to stockholder to bind him by an order for unpaid stock sub-
scription · in in�olvency procl ... dings. 36 L.R.A. ( N.S. } 177. 

Fr11ud as f?TOUnd of relief from subscription to stock after insolvency of corporation . 
31 L.R.A. ( N.S. ) 900. 

Rtockhol,ler's right to inspe<'t hooks of im,olvent corporation. 45 L.R.A. 456. 
§ 8001. Suits by other cre1itors restrained. All creditors required to

come in as parties. Whenever any action shall be commenced against any 
corporation, its directors, trustees or other officers, or its stockholders aceord 
ing to the provisions of this article the court may by injunction on the 
application of either party and at any stage of the proceedings restrain all 
proceed ings by any other creditor against the defendants in such action; 
and whPnever it shall appear necessary or proper may order notice to be 
published in such manner as the court shall direct, requiring all the creditors 
of such corporation to exhibit their claims and become parties to the action 
within a reasonable time not less than three months from the first publication 
of such notice and in default thereof such creditors shall be precluded from 
l\ll hcnefit of the judgment which shall be made in such action and from any 
<l istr ihnt ion whieh shall be made under sueh judgment. [R. C. 1905, § 7381 ;
R. C. 1 8!l5, § 5773. 1

A� to when i n _junetion prohibiting cred itor from proceeding with action against
in�oh·ent �orpora t i on wi l l  not he granted. }fllrshall-Wells Hardware Co. v. New Era
Coa l Co .• 1 :i  X .  D. :rnc. . 1 00 X. \Y. 1084.

§ 8002. Discovery compelled. In every such action the court may compel
snch rorporation to d i iwowr any stock, property, things in action or effects 
al l P:?•'d to brlong or t o  lr n \·r hrlonged to it .  the transfer and disposition 
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thereof and the consideration and all the .circu�stances of such distribution. 
Every officer, employe, agent or stockholder of such corporation and every 
person to whom it shall be alleged that any transfer of property or effects 
of such corporation has been made, or in whose possession or control the 
same is alleged to be, may be compelled in the discretion of the court to 
testify in relation thereto and to answer any questions touching the transfer 
or possession of such property or effects, although such answer may expose 
the corporation of which he is a member to a forfeiture of its corporate rights, 
or any of them, or may tend to criminate such witness or subject him to a 
penalty or forfeiture ; but no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or thing 
concerning which he may testify or produce evidence, documentary or other
wise, before the court on such examination ; provided, that no person so 
testifying shall be exempt from prosecution and punishment for perjury 
committed in so testifying. [R. C. 1905, § 7382 ; C. Civ. P. 1877, § 532 ; R. C. 
1895, § 5774. ] 

ARTICLE 4.- PROCEEDINGS TO ANNUL CORPORATIONS. 

§ 8003. By whom brought. An action may be brought by th.JLstate�ainst
a corporation created by or under the la�s of this state for 'ihe purpose of 
vacating or annulling the existence of such corporation on the ground that 
its incorporation or the renewal thereof was procured upon some fraudulent 
suggestion· or concealment of a material fact by the persons incorporating 
or by some of them, or with their knowledge and consent. [R. C. 1905, § 7383 ; 
R. C. 1895, § 5775. ]

Right of private person to raise question of forfeiture. 32 L.R.A. 295 . 

. § 8004. Same. Ca.uses for bringing. An action may be brought by the 
state, or by any private person in the name of the state, on leave granted 
therefor by the district court, upon cause shown for the purpose of annulling 
the existence of any corporation created by, or under the laws of this state, 
except a municipal corporation, whenever any such corporation shall : 

1. Offend against any of the provisions of any law by, or under which
it shall have been created, altered or renewed ; or, 

2. _ Violate the provisions of any law by which such corporation shall have
forfeited its corporate rights, privileges and franchises by abuse of its powers ; 
0� 

3. Whenever it shall have forfeited its privileges or franchises by failure
to exercise its powers and such default has not been repaired by actually 
commencing active operations ;  or, 

4. Whenever it shall have done or omitted any act which amounts to a
surrender of its corporate rights, privileges or franchises ; or, 

5. Whenever it shall exercise franchises or privileges not conferred upon
it by law. [R. C. 1905, § 7384 ; 1897, ch. 56 ; R. C. 1899, § 5776. ] 

Undertaking on appeal need not be approved and filed before service on appellee ; 
nor before elerk'& approval of undertaking is served. Eldridge v. Knight, 11 N. D. 552, 
93 N. W. 860. 

Forfeiture of franehise may be adjudged for any act forbidden, and for any act 
which charter does not expressly or impliedly authorize, if ca lculatl'd to injure the 
public. State v. Central Lumber Co., 24 S. D. 136, 42 L.R.A. ( N.S. ) 804, 123 N.  W. 504 . 

.Acts and proceedings to dissolve corporation. 134 �4.m. St. Rep. 309. 
Inherent Jurisdiction of equity, independently of statute, at the instance of stock

liolder, to wind up a corporation because of mismanagement or fraud of its officers. 
39 L,R.A. ( N.S. ) 1032. 

Quo warranto against corporation for making illegal charges in the courae of author-
ized business. 63 L.R.A. 761. 

Forfeiture of franchise of water company for breach of duty. 61 L.R.a. 93. 
Annulling charter of club for violation of law. 14 L.R.A. ( N.S. ) 683 • 
.Migration of corporation as ground for forfeiting corporate charter. 24 L.R.A. 462. 
Effect of ]aches upon state's right to oust a corporation of its rights and franchise. 

14 J .• R.A. ( X.S. J 336. 
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§ 8005. Attorney-general to bring ; who ma.y, if he refuses. Whenever
the attorney-general shall have reason to believe that any of the acts or 
omissions specified in the preceding section can be established by proof, 
he shall apply for leave and upon leave granted bring such action in every 
case of public interest and in every other case in which satisfactory security 
shall be given to indemnify the state against the costs and expenses which 
may be incurred ..therein. In case the attorney-general on application shall 
refuse to bring such action leave to bring the same by a private person shall 
be granted only on notice to the attorney-general and the proposed defendant ; 
and the court on granting leave in such case may require the prosecutor to 
give adequate security to the state to indemnify it and the defendant against 
all taxable costs therein. [R. C. 1905, § 7385 ; R. C. 1895, § 5777.] 

§ 8006. When notice given to corpora.tion. Upon the application by the
attorney-general to bring any such action the court may in its discretion direct 
notice of such application to be given to the corporation previous to the 
hearing and may hear the corporation in opposition thereto. [R. C. 1905, 
§ 7386 ; R. C. 1895, § 5778. ]

§ 8007. Wha.t judgment sha.11 provide. Receiver. Distribution of property.
If in any such action it shall be adjudged that a corporation bas forfeited its 
corporate rights, privileges and franchises, judgment shall be rendered that 
such corporation be excluded from such corporate rights, privileges and 
franchises and be dissolved ; and thereupon the affairs of said corporation 
shall be wound up by and under the direction of a receiver to be. appointed 
by the court and its property sold and converted into money ; and the pro
ceeds after paying .the costs and expenses shall be distributed in the following 
order : 

1. For payment of taxes.
2. For the payment of the legal and equitable liens upon the property of

such corporation in the order of their priority. 
3. The wages of laborers and employes accruing within six months previous

to the commencement of the actions. 
4. For the payment of the other debts of the corporation.
5. The residue of such moneys, if any, shall be distributed among the stock

holders thereof. 
When any corporation shall be adjudged to have exercised a franchise or 

privilege not conferred on it by law, the court may in its discretion instead 
of rendering a judgment as above provided in this section render a judgment 
that such corporation be excluded from exercising such franchise or privilege 
and that the plaintiff recover costs and may also, in either case in its discretion, 
fine such corporation in a sum not exceeding two thousand dollars to be 
collected and paid into the state treasury. [1911, ch. 101 ; R. C. 1�05, § 7387 ; 
R. C. 1895, § 5779. ]

Receiver of  insolvent bank cannot appeal from order of  court appointing him, grant
ing one creditor preference. State e.'t rel. Miller v. People's State Bank, 22 N. D. 583,
1 3 5  K. w. 196.

§ 8008. How and when receiver a.ppointed. If such an action is pending
in the district court the receiver shall be appointed by the judgment of 
dissolution, or by a subsequent order founded thereon. If it shall be pending 
in the supreme court, then upon the entry of such judgment of dissolution 
the attorney-general shall forthwith commence an action in the proper district 
court for the appointment of such receiver and the winding up of the affairs 
of such corporation ; and such corporation shall, notwithstanding such judg
ment of dissolution, be deemed to exist until a receiver shall be appointed, 
qualified and duly invested with the property of such corporation, but shall 
not be able to do any act or thing-. other than to make over and transfer its 
assets to such receiver. [R. C. 1905, § 7388 ; R. C. 1895, § 5780. ] 

§ 8009. Application of preceding sections. The provisions of the two
preceding sections so far as they relate to the distribution of the property 
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of the corporation and actions to appoint receivers therefor shall apply to 
any corporation when the law under which it exists is repealed. [R. C. 1905, 
§ 7389 ; R. C. 1895, § 5781. ]

§ 8010. Bow costs paid. The necessary costs and disbursements, incurred
in commencing and prosecuting such action by the attorney-general in the 
name of the state, shall, when certified to by him, be audited by the state 
auditor and paid out of the state treasury. The receiver in such actions 
or the attorney-general in case such moneys shall be delivered to him by· 
such receiver shall repay to the state treasurer any money advanced by the 
state on account of such costs and disbursements. [R. C. 1905, § 7390 ; R. C. 
1895, § 5782.] 

§ 8011. Where judgment roll filed. Upon the rendition of such judgment
against a corporation, other than an insurance corporation, or for vacating 
or annulling letters patent, the attorney-general shall cause a copy of the 
judgment roll to be forthwith filed in the office of the secretary of state. If 
such judgment is against an insurance corporation, a copy of the judgment 
roll shall be filed in the office of the commissioner of insurance. [R. C. 1905, 
§ 7391 ; R. C. 1895, § 5783. ]

§ 8012. Does not apply to certain corporations. The provisions of this
chapter shall not extend to corporations organized under the laws of this 
state for educational, charitable, religious or cemetery purposes. [R. C. 1905, 
§ 7392 ; R. C. 1895, § 5784. ]

§ 8013. Judgment of dissolution. In any action now or hereafter pending
against a corporation organized under the laws of the territory of Dakota, 
or of this state, in which a receiver has been appointed, and the property of 
the corporation taken into the custody of the court, if it shall appear that 
such corporation has abandoned and forfeited its franchise as provided in 
sections 5243 and 5244, the court shall not dismiss such action, but shall 
give judgment and distribute the property of such corporation as provided 
in section 8007. [R. C. 1905, § 7393 ; R. C. 1899, § 5784a. ] 

CHAPTER 28 . 

.AOTIONS TO RECOVER PENALTIES .AND FORFEITURES. 

§ 8014. What forfeitures recoverable in civil action. In all cases not
otherwise specially provided for by law, when a forfeiture shall be incurred 
by any person and the act or omission for which the same is imposed shall 
not also be a misdemeanor, such forfeiture may be sued for and recover.ed 
in a civil action. When such act or omission is punishable by fine and 
imprisonment, or by fine or imprisonment, or is specially declared by law 
to be a misdemeanor, it shall be deemed a misdemeanor within the meaning 
of this chapter. The word forfeiture as used in this chapter shall include 
any penalty in money or goods, other than a fine, imposed by law as a 
punishment for crime. [R. C. 1905, § 7394 ; R. C. 1895, § 5785.]  

Actions to recover penalties and forfeitures ; in whose name brought. , State v.  Mess
ner, 9 N. D. 186, 82 N. W. 737 ; State v. Hogan, 8 N. D. 301, 78 N. W .  1051, 73 Am. 
St. Rep. 759, 45 L.R.A. 166. 

Applicability of criminal statutes to corporations as affected by nature of penalty . 
2 B. R. C. 245. 

Compulsory evidence against one's self in case of penalty. 29 L.R.A. 813. 
Imprisonment for penaltf as imprisonment for debt. 34 L.R.:A. 651 .  
Judgment in criminal action as bar to civil action to enforce penalty. 11 L.R.A. (N.S . )  

667. 
Eft'ect of repeal without saving clause of statute permitting recovery of pecuniar�· 

penalty on prior conviction thereunder. 23 L.R.A. ( N.S. ) 245. 
Enforcing penalties beyond the limits of the state. 14 Am. St. Rep. 352. 

§ 8015. By whom action brought. Such action shall be brought as follows :
1. If the entire recovery is payable to the state by the attorney-general

or the state 's attorney of the proper county in the name of the state. 
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2. If the �ntire recovery is payable to a public corporation the action shaU
be brought m the name of such corporation by its proper legal officer. ' ·  

3 .  If the recovery is payable partly to  the state or a public corporation: 
and partly to an individual, an action may be brought by such individual 
o� by the state or public corporation, as the case may be, or by such· inJi:
VHinal and the state or public corporation. [R. C. 1905, § 7395 ; R. C. 1895,•
§ 5786. ]
· § 8016. Procedure same as civil action. What complaint to alle�. Tbw
summons, pleadings and proceedings therein shall be the same as in a eivil
�t•t io11 , It shall be suffieient to allege in the complaint that the defendant ' is
mdf'hted to the plaintiff in the amount of the forfeiture claimed aecordiri�
to the provisions of the statute which imposes it ,  specifying the section and
chapter containing such statute.. And when such section imposes a forfeitnre
for several off{'nses or del inquencies, it shall specify the particular offt>nse ot'
delinquency for which the action is brought, with a demand for judgment
for the amount of such forfeiture. Jn, case the defendant is not a resident
of the state an attachment may be issued in such action in like manner a&
in ordinary civil actions against nonresidents. Any such action may b�
brought for and the judgment therein may include as many forfeitl'lres as the
df'frndnnt may have incurred prior to its commencement. [R. C. 1905, § 7396 ;
R. C. 1895, § 5787. ]

As to pl<'ading statute in action to recover penalty under it. Sheeta 'Y. Prouer,
16 N. D. 180, 112 N. W. 72. 

§ 8017. Compla.int for forfeited goods. In an action brought to recover.
goods or other things forfeited by the provisions of any statute, it shall be 
sufficient to allege in the complaint, that such goods or other things have been 
forfeited, specifying the section and chapter containing such statute with a 
demand of judgment for the delivery of such goods or other things or the 
value thereof. [R. C. 1905, § 7397 ;  R. C. 1895, § 5788.) 

§ 8018. When for h;ghest sum specified. When a forfeiture is imposed,
not exceeding a specific sum, or when it is not less than one sum nor more 
than another, the action may be brought for the highest sum specified ; a 
judgment may be rendered for such sum as the court or jury shall assess or 

'determine to be proportionate to the oft;ense. [R. C. 1905, § 7398 ; R. C. 1895, 
§ 5789. ]

§ 8019. What judgment shall direct. In all cases when judginent • is
recovered pursuant to this chapter, it shall also include the costs of th('I, 
action, and it shall direct that if the same is not paid, the defendant shall 
be committed to the county jail of the proper county there to be imprisoned 
for a specified time, not exceeding six months, which period shall be fixed by: 
the court in view of all the circumstances of the case, or until otherwise 
<l isc·harged pursuant to law. In such cases a commitment shall issue as in 
ordinary criminal actions. This Rection shall not prevent the enforcement;. 
of nny such judgmf'nt by Pxrcution at any time within one year from its. 
rendition. [R. C. 1 905, § 7399 : R. C. 1 895, § 5790. l 

§ 8020. Forfeitures by ordinance, etc., how recovered. All forfei tures ·
imposed by any by-law, ordinance or regulation of any town, city or village, 
or of any corporation organizet1 under the laws of this state, when special 
provision is not otherwise made by law for their recovery or punishment 
provided for, the act or omission for which they are imposed may be sued 
for and recovered, pursuant. to this chapter. It shall be sufficient to allege 
in the complaint that the defendant is indebted to the plaintiff in the amount 
of the forfeiture claimed, specifying the by-law, ordinance or regulation 
which imposes it .  And when !m <'h by-law. ordinance or rl'gnlation imposes 
a penalty or forfeiture for Hfl'cral offrnst'S or delinquencies it shall specify 
the parti cular offense or drlinqucncy for which the action is brought with a 
demand for a judgment for f l t <'  amo11 11 t  o f  su<'h forfeiture. All money collected 
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on such judgment shall be paid to the treasurer of such town, city, village 
or corporation. [R. C. 1905, § 7400 ; R. C. 1895, § 5791. ] 

§ 8021. To whom moneys collected paid. All moneys collected on account
of any judgment under the provisions of this chapter, except such as are 
payable by law to an individual shall be paid by the officer collecting the 
same to the treasurer of the state, or of the county, town, city or village 
entitled thereto as the case may be within twenty days after its collection 
or receipt by him ; and in case of any neglect or failure in such payment the 
treasurer to whom such money should be paid may sue and collect the same 
of su<>h officer by action in his name of office and upon the official bond of 
such officer, if any he has given, with interest at the rate of twelve per cent 
per annum from the time it should have been so paid. [R. C. 1905, § 7401 ; 
R. C. 1895, § 5792. ]

§ 8022. City, etc., treasttrers to collect forfeit11N8 from jutices. Every
town, village and city treasurer shall demand of and • reco'1e1' from each• 
justice of the peace or police magistrate of his to'Wn, village or city· 
respectively, all moneys received by such justice upon judgments rendered 
by him iR actions under this chapter and every such justice shall on demand 
of such treasurer produce to him his docket for examination and all process 
and papers concerning or in such actions. In case of refusal or neglect by 
such justice to pay over promptly such moneys upon such demand, such 
treasurer shall institute an action therefor in his name of office against such 
justice and his sureties upon his official bond. [R. C. 1905, § 7402 ; R. C. 
1895, § 5793. ] 

§ 8023. Property forfeited to state. Whenever by the provisions of law
any property, real or personal, shall be forfeited to the state, or to any 
officer for its use, an action ·for the recovery of such property alleging the 
ground of 'the forfeiture may be brought by the attorney-general or by the 
state 's attorney of the county in which the action is triable in any court 
having jurisdiction thereof. [R. C. 1905, § 7403 ; C. Civ. P. 1877, § 547 ; R. C. 
1895, § 5794. ] 

CHAPTER 29. 
ACTION FOR THE PARTITION OF REAL PROPERTY. 

§ 8024. When may be brought. When several cotenants hold and are
in possession of real property as partners, joint tenants or tenants in common · 
in which one or more of them have an estate of inheritance, or for life or lives, 
or for years, an action may be brought by one or more of such persona for a 
partiti'on thereof according to the respective rights of the persons interested 
therein and for a sale of such property or a part thereof, if it appears that 
l\ partition cannot be made without great prejudice to the owners. [R. C . .  
1905, § 740-1 ; C. Civ. P. 1 877, § 548 ; R. C. 1899, § 5795. ]

Partition authorized only when B('veral cotenants possess property. Wells v. Sweeney, 
16 S. D. 489, 102 ;\m. St. Rep. 813, 94 N .  W. 394. 

Who may compel parti tion . 67 Am. Dee. 703. 
Sufficiency or posscssory title to support action for partition. •6 L.R.A. (N.S. ) 1505. 
R i,!"ht of one in possession cla iming under void foreclosure as against partition action. 

40 L. R.A. ( N ..S.) 84 5 . 
R ig:ht · of one out or possession to partition . 20 L.R.A. 62•. · 
Right to partition amon� remaindermen pending life estate. 28 L.R.A. (N.S. ) 125. 
R ight of trustee in bankruptcy, or assignee for creditors, to maintain partition. 20 

L.R .A. (�.S. ) 105. 
Ren1l'd_v or pretermitted heirs by proceeding for partition. 37 L.R.A. (N.S. ) lHT. 
Partition of community property. 56 L.R.A. 79. 
--or estate by entireties. 30 L.R.A. 335 ; 42 L.R.A. (N.S. ) 98. 
--of partnership real estate. 28 L.R.A. 103. 
--of water rights. 26 I..R.A. 284 . 
--of railroad right of way. 39 L.R.A. (N.S. ) 538. 
--of homestead . �6 L.R.A. 77 ; 4 L.R.A. (N.S. ) 786 ; 27 L.R.A. (N.S. ) 1550. 
--of mines. 9 Am. St. I:ep . 8S4. 
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Partition of property of decedents. 41 Am. St. !Rep. 140 ; 119 A.m. St. Rep. 586.
-of reversions and remainders. 113 Am. St. Rep. 55. 
-of contingent or future estates and interests. 32 Am. St. Rep. 778.
Removal of action for partition because of separable controversy. 5 L.R.A. (N.S. ) 77.
Jurisdiction of suit for partition of real property in anotber state or country. 69

L.R.A. 692 ; 23 L.R.A. (N.S. ) 924 ; 27 L.R.A. (N.S. ) 420. 
Jurisdiction of equit( to partition personal property. 27 L.R.A. (N.S. ) 618.
Validity of agreemen agamst right to partition. 16 LlR.A. 220. 
Right of partition as a�ainst persons not in being. 8 L.R.A. ( N.S. ) 67. 
All to similar provision m Cal. Code Civ. Proc., § 752, aee Martin v. Walker, 58 Cal.

590 ; Jameson v. Hayward, 106 Cal. 682, 46 Am. St. Rep. 268, 39 Pac. 1078 ; Ryer v.
Fletcher Ryer Co., 126 Cal. 482, 58 Pac. 908 ; Gardiner v. Cord, H5 Cal. 157, 78 Pac.
544 ; Gates v. Salmon, 35 Cal. 576, 95 Am. Dec. 139. 

§ 8025. What complaint must show. The interests of all persons in the
property, whether such persons are known or unknown, must be set forth 
in the complaint specifically and particularly as far as known to the plaintiff ; 
and if one or more of the parties or the share or quantity of interest of any 
of the parties is unknown to the plaintiff, or is uncertain, or contingent, or 
the ownership of the inheritance depends upon an executory devise, or the 
remainder is a contingent remainder so that such parties cannot be named, 
that fact must be set forth in the complaint. [R. C. 1905, § 7405 ; C. Civ. P. 1877, 
§ 549 ; R. C. 1899, § 5796.) 

Aa to similar provision in Cal. Code Civ. Proc., § 753, aee De Uprey v. De Uprey, 27 
Cal. 329, 87 Am. Dec. 81 ; Morenhout v. Higuera, 32 Cal. 290. 

§ 8026. Only lienora of record. No person having a conveyance of, or
claiming a lien on the property, or some part of it, need be made a party 
to the action, unless such conveyance or lien appears of record. [R. C. 1905, 
§ 7406 ; C. Civ. P. 1877, § 550 ; R. C. 1899, § 5797. ]

§ 8027. Lis pendena required. Immediately after filing the complaint in
the district court the plaintiff must record in the office of the register of 
deeds of the county, or of the several counties in which the property is 
situated, a notice of the pendency of the action, containing the names of the 
parties, so far as known, the object of the action and a description of the 
property to be affected thereby. From the time of filing such notice for 
record all persons shall be deemed to have notice of the pendency of the 
action. [R. C. 1905, § 7407 ; C. Civ. P. 1877, § 551 ; R. C. 1899, § 5798. ) 

§ 8028. To whom summons directed. The summons must be directed to
all the joint tenants and tenants in common and all persons having an interest 
in or any lien of record by mortgage, judgment or otherwise upon the prop
erty or upon any particular portion thereof ; and generally to all persons 
unknown or who have or claim any interest in the property. [R. C. 1905, 
§ 7408 ; C. Civ. P. 1877, § 552 ; R. C. 1899, § 5799. ) 

As to similar provision in Cal. Code Civ. Proc., I 756, see Martin v. Walker, 58 
Cal . 590 • 

. § 8029. Service by publication. When service of the summons is made 
by publication, the summons as published must be accompanied by a notice 
that the object of the action is to obtain a partition of the property, which 
is the subject of the action, briefly describing the same. [R. C. 1905, § 7409 ; 
C. Civ. P. 1877, § 553 ; R. C. 1895, § 5800. )

§ 8030. Requisites o f  answers. The defendants who have been personally
served with the summons and a copy of the complaint, or who have appeared 
without such service must set forth in their answer, fully and particularly, 
the origin, nature and extent of their respective interests in the property ; 
and if such defendants claim a lien on the property by mortgage, judgment 
or otherwise they must state the original amount and date of the same, 
and the sum remaining due thereon ; also whether the same has been secured 
in any other way or not ; and if secured the nature and extent of such security 
or they are deemed to have waived their right to such lien. [R. C. 1905, § 7410 ; 
C. Civ. P. 1877. § 554 ; R. C. 1899, § 5801 . )

As to similar provision in  Cal. Code Civ. Proc., I 7 5 8 ,  see Adams v .  Hopkins, 1H
Cal. 19, 69  Pac. 228, 77 Pa<". 712 ; De  Uprey v .  De  Uprcy, 27 Cal. 329, 87  Am. Dec. 8 1 .
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§. �31. Title, proofs and judgment. The rights of the several parties,
plamt1ff as well as defendant, may be put in issue, tried and determined in 
such action ; and when a sale of the premises' is necessary the title must be 
ascertained by proof to the satisfaction of the court before the judgment of 
sale can be made ; and when service of the complaint has been madfl by 
publication, like proof must be required of the right of the absent or unknown 
parties before such judgment is rendered ; except that when there are several 
unknown persons, having an interest in the property, their rights may be 
considered together in the action as not between themselves. [R. C. 1905, 
§ 7411 ; C. Civ. P. 1877, § 555 ; R. C. 1899, § 5802.]

As to similar provision in Cal. Code Civ. Proc., § 759, see Ingraham v. Gildermester, 
2 Cal. 161 ; De Uprey v. De Uprey, 27 Cal. 329, 87 Am. Dec, 81. 

§ 8032. When pa.rtial pa.rtition adjudged. Whenever from any cause it is
in the opinion of the court impracticable or highly inconvenient to make a com
plete pa.rtition in the first instance among all the parties in interest, the court 
may first ascertain and determine the shares or interest respectively held by 
the original cotenants and thereupon adjudge and cause a partition to be made, 
as if such original cotenanta were the parties and sole parties in interest and 
the only parties to the action and thereafter may proceed in like manner to 
adjudge and make partition separately of each share or portion so ascertained 
or allotted as between those claiming under the original tenant to whom the 
same shall have been so set apart, or may allow them to remain tenants in 
common thereof as they may desire. [R. C. 1905, § 7412 ; C. Civ. P. 1877, § 556 ; 
R. c. 1899, § 5803.)

Aa to similar provision ln Cal. Code Civ. Proc., I 760, eee Emerlc v. Alvarado, 64 
Cal. 629, 2 Pao. US. 

§ 8033. Referee io determine outstanding liens. If it appears to the court
by the certificate of the register of deeds, or clerk of the district court, or 
by the sworn or verified statement of any person who may have examined 
or searched the records that there are outstanding liens or incumbrances of 
record upon such real property, or any part or portion thereof, which existed 
and were of record at the time of the commencement of the action and the 
persons holding such liens are not made parties to the action, the court must 
either order such persons to be made parties to the action, by an amendment 
or supplemental complaint, or appoint a referee to ascertain whether or not 
such liens or incumbrances have been paid or, if not paid, what amount 
remains due thereon, and their order among the liens or incumbrances sev
erally held by such persons and the parties to the action, and whether the 
amount remaining due thereon has been secured in any manner and if secured 
the nature and extent of the security. [R. C. 1905, § 7413 ; C. Civ. P. 1877, 
§ 557 ; R. C. 1899, § 5804.]

§ 8034. Notice io appear before referee. Service. Report. The plaintiff
must cause a notice to be served a reasonable time previous to the day for 
appearance before the referee, appointed as provided in the preceding section, 
on each person having outstanding liens of record, who is not a party to the 
action, to appear before the referee at a specified time and place to make 
proof by his own affidavit or otherwise of the amount due or to become due 
contingently or absolutely thereon. In case such person is absent or his resi
dence is unknown, service may be made by publication or notice to his agent 
under the direction of the court in such manner as may be proper. The report 
of the referee must thereupon be made to the court and must be confirmed, 
modified or set aside and a new reference ordered as the justice of the case 
may require. [R. C. 1905, § 7414 ; C. Civ. P. 1877, § 558 ; R. C. 1899, § 5805. J  

§ 8035. Sale or pa.rtition. If  it is  alleged in the complaint and established
liy evidence, or if it appears by the evidence without such allegation in the 
,·omplaint to the satisfaction of the court, that the property, or any part of it, 
is so sittrnted that partition cannot be made without great prejudice to the 
ownP-rs, the court may order a sale thereof. Otherwise upon the requisite 
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proof being made it must order a partition according to the respective rights
of the parties as ascertained by the court and appoint three referees therefor ;
and must designate the portion to remain undivided for the owners whose 
interests remain unknown or are not ascertained. [R. C. 1905, § 7415 ; C. Civ.
P. 1877, § 559 ; R. C. 1899, § 5806. ] 

As to similar provision iu Cal. Code Civ. Proc., § 763, see Mitchell v. Cline, 84 Cal.
409, 24 Pac. 164 ; Jameson v. H ay ward, 106 Cal. 682, 46 Am. St. Rep. 268, 39 Pac. 1078 ;
Bartlett v. Mackey, 130 Cal. 18'.l, 62 Pac. 482. 

§ 8(;36. Method and rule of part.tion. In making the partition referees
must <livi<le the property and allot the several portions thereof to the respective 
parties, quality and quantity relatively considered, according to the respective 
rights of the parties as determined by the court, pursuant to the provisions 
of this chapter, designating the several portions by proper landmarks and 
may employ a surveyor with the necessary assistants to aid them. Before 
making partition or sale the referees may, whenever it will be for the advan
tage of those interested, set apart a portion of the property for a way, road 
or street and the portion so set apart shall not be assigned to any of the 
parties, or sold, but shall remain an open and public way, road or street, unless 
the referees shall set the same apart as a private way for the use of the parties 
interested. or some of them, their heirs or assigns, in which case it shaH 
remain such private· way. [R. C. 1905, § 7416 ; C. Civ. · P. 1877, § 560 ; R. C.
1899, § 5807. ] 

· Cotmant� , not entitled to compensation for • improvements, . when. Gjeretadongen v.
Hart:.:d l ,  9 N. D. 268, 83 N .  W. 230. . · . : • : · .  

As to similar prcivision in Cal. C9dc Civ. Proc., § .  763, , see Mitchell . v. Cliae, 81 Cal.
409, 24 Pac. 164 ; Jameson v. Hayward, 106 Cal. 682, 46 Am. St • .Hep. 268, 39 Pae. 
1078; llartlctt v. Mackey, 1:;o Cal. 181, 62 Pae. 482. 

§ 8037. Referee 's report. The referees must make a rep0rt of their pro- ·
ceediugs, specifying therein the manner in which they executed their tru�t 
an<l describing the property divided and the share allotted to each party with 
a particular description of each share. [R. C. 1905, § 7417 ; C. Civ . .  P. 1877, 
§ 561 ; R. C. 1899, § 5808. ] 

§ 80J8. Judgment on report. Effect of. The court may confirm, change,
modify or set aside the report and, if necessary, appoint new referees . . Upon 
the report being confirmed judgment must be rendered that such partition be 
effectual forever, which judgment is binding and conclusive : 

1. On all persons named as parties to the action and their legal representa
tives, who have at the time any interest in the property divided, or any part 
thereof: as owners in fee, or as tenants for life, or for years, or as entiUed to 
the reverijion, remainder or the inheritance of such property, or any part 
thereof, after the determination of a particular estate therein, and who by 
any contingency may be entitled to a beneficial interest in the property, or 
who have an interest in any undivided share thereof as tenants for years or 
h lliL . . 

2. On aJl per{:lons interested iu the property, who may be unknown, to whom
notice has been given in the action for partition by publication. 

3. On all other persons claiming from such parties or persons, or either of
them.

And no judgment is invalidated by reason of the death of any party before 
final judgment or decree ; but such judgment or decree is as conclusive against 
the heirs . legal representatives or assigns of such decedent as if it had been 
entered before his death. [R. C. 1905, § 7418 ; C. Civ. P. 1877, § 562 ; R. C. 
1899, § 5809. ]  

Compu!Rory partition. 101 Am. St .  Rep. 864. 
EfTe<'t of judj!TTlcnt in partition. 40 Am. Dec. 640. 
--1,etw""" l oe i r,  of property acquired by inheritance, upon its course of descent. 

39 L.R.A. ( N.S. ) 957. 
-upon ri�h t, of dden,iRnts. ns betwl'en themseh·es, which were not brought to the

attention of the court. 14 L.U.A. ( �.S. ) 333. 
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Divestiture of estates of persons not in being by partition . 42 L.R.A. (N.S. ) 443. 
Collateral attack upon judgment in partition. 124 Am. St. Rep. 713. 
-on judgment of nonsuit, for fraud not affecting jurisdiction. 36 L.R.A. (�.S. ) 

986. 
Injunction against judgment in partition for defenses existing prior to rendition. 

31 L.R.A. 773. 
R ight to accept favorable part of decree and appeal from the rest. 29 L.R.A. (N.S. ) 10. 
As to similar provision in Cal. Code Civ. Proc., § 766, see Dunn v. Dunn, 137 Cal. 51 ,  

69 Pac. 847 ; Morenhout v. Higuera, 32 Cal. 2189 ; Gates v. Salmon, 35  Cal. 576, 95 Am. 
Dec. 139. 

§ 8039. What tena.nts not a.tf ected. The judgment does not affect tenants
for years, less than ten, to the whole of the property which is the subject of 
.the partition. [R. C. 1905, § 7419 ; C. Civ. P. 1877, § 563 ; R. C. 1899, § 5810.] 

As to similar provision in Cal. Code Civ. Proc., § 767, see Stevens v. Ross, 1 Cal. 94. 
§ 8040. Pa.yment of expenses. 'l'he expenses of the referees, including those

of a surveyor and his assistants, when employed, must be ascertained and 
allowed by the court, and the amount thereof, together with the fees allowed 
-by the court in its discretion to the referees, must be apportioned among the
different parties to the action equitably. [R. C. 1905; § 7420 ; C. Civ. P. 1877,
§ 564 ; R. C. 1899, § 5811 . ) . 

As to similar proviAion in Ca.I. Code Civ. Proc., S 768, see Mesnager v. De Leonis, 
. 140 Cal. 402, 73 J>ac. 1052. . · · 
§ 8041. Liens follow owner's share. When the lien is on an undivided

interest or estate of any of the parties, such lien, if partition is made, shall 
thenceforth be a charge only on the share assigned to such party ; but such 
share must first be charged •with its just proportion of the costs ·of the partition, 
in preference to such lien. [R. C. 1905, § 7421 ; C. Civ. P. 1877, § 565 ; R. C. 
1899, § 6812. ] 

§ 8042. Certain estates set off. When a part of the property only is ordered
to. be &old, if there is an estate for life or years, in an undivided share of tbe 
whole property, such estate may be set off in any part of the property not 
ordered to be sold. [R. C. 1905, § 7422 ; C. Civ. P. 1877, § 566 ; R. C. 1899, 
§. 5813. )
, :  § 8043. How proceeds of incumbered property applied. The proceeds of
the sale of incumbered property must be applied under the direction of the
�ourt as follows :

1. To pay its just proportion ' of the general costs of the action.
2. To pay the costs of the reference.
3. To satisfy and cancel of record the several liens in their order of priority,

by payment of the sums due and to become due ; the amount due to be verified 
by affidavit at the time of payment. 

4. The residue among the owners of the property sold, according to their
respective shares therein. [R. C. 1905, § 7423 ; C. Civ. P. 1877, § 567 ; R. C. 
1899, § 5814. J 

§ 8044. Lienor having other security. Whenever any party to an action
who holds a lien upon the property, or any part thereof: has other security 
for the payment of the amount of such lien the court may, in its discretion, 
order SU<'h security to be exhausted before distribution of the proceeds of sale, 
or may order a just deduction to be made from the amount of the lien on the 
property on account thereof. [R. C. 1905, § 7424 ; C. Civ. P. 1877, § 568 ; R. C. 
1899. & 5815. ] 

§ 8046. D;stribution by referee. The proceeds of sale and the securities
taken by the referees. or any part thereof, must be distributed by them to the 
persons entitled thereto, whenever the court so directs. But in case no direc
tion is given all of such proceeds and securities must be paid into court, or 
<leposit.f'il therein . or as directed by the court. [R. C. 1905, § 7425 ; C. Civ. P. 
1 87i. & 569 : R. C. 1899, § 5816.J 

§ 8046. Part of a.ction continued. When the proceeds of the sale of any
share or parcel belonging to persons who are parties to the action, and wl10 are 
known, are paid into court the action may be continued as between such parties 
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for the determination of their respective claims thereto, which must be ascer
tained and adjudged by the court. Further testimoey may be taken in court, 
or by a referee, at the discretion of the court, and the court may, if necessary, 
require such parties to present the facts or law in the controversy by pleading 
as in an original action. [R. C. 1905, § 7426 ;  C. Civ. P. 1877, § 570 ; R. C. 
1899, § 5817. ] 

§ 8047. How sales made. All sales of real property made by referees under
this chapter must be made at public auction to the highest bidder upon notice 
published in the manner required for the sale of real property on execution. 
The notice must state the terms of sale and if the property, or any part of it, 
is to be sold subject to a prior estate, charge or lien, that must be stated in 
the notice. rR. C. 1905, § 7427 ; C. Civ. P. 1877, § 571 ; R. C. 1899, § 5818. ] 

Applicability of rule of caveat emptor to sales for partition. 33 L.R.A. (N.8. ) 409. 
§ 8048. Terms of sale fixed by court. The court must in the order for sale

direct the terms of credit which may be allowed for the purchase money of 
any portion of the real property, of which it may direct a sale on credit and 
for that portion of which the purchase money is required to be invested for the 
benefit of unknown owners, infants and owners out of the state. [R. C. 1905, 
§ 7428 ; C. Civ. P. 1877, § 572 ; R. C; 1S99, § 5819. ]

As to similar provision in Cal. Code Civ. Proc., I 776, aee Hammond •· Cailleaud, 
1 1 1  Cal. 206, 52 Am. St. Rep. 167, 43 Pac. 607. 

§ 8049. Security for purchase money. The referees may take separate mort
gages and other securities for the whole or convenient portions of the pur
chase money, or such parts of the property as are -directed by the court to be 
sold on credit for the shares of any known owner of full age in the name of 
such owner ; and for the shares of an infant, in the nam� of the guardian of 
such infant ; and for other shares, in the name of the <slerk of the district 
�ourt, and his successors in office. [R. C. 1905, § 7 429 ; C. Civ. P. 1877, § 573 ; 
R. C. 1899, § 5820.)

§ 8050. Estate for life or years. Compensation to. The person entitled to
a tenancy for life or years, whose estate has been sold, is entitled to receive 
such sum as may be deemed a reasonable satisfaction for such estate and which 
the person so entitled may consent to accept instead thereof by an instrument 
in writing filed with the clerk of the court. Upon the filing of such consent 
the clerk must enter the same in the minutes of the court. [R. C. 1905, § 7430 ; 
C . Civ. P. 1877, § 574 ; R. C. 1899, § 5821 . ]

§ 8051. Compensation when consent not given. If such consent i s  not given,
filed and entered as provided in the last section at or before a judgment of 
sale is rendered, the court must ascertain and determine what proportion of 
the proceeds of the sale after deducting expenses will be a just and reason
able sum to be allowed on account of such estate and must order the same to 
Le paid to such party or deposited in court for him. as the ease may require. 
[R. C. 1905, § 7431 ; C. Civ. P. 1877, § 575 ; R. C. 1899, § 5822.] 

§ 8052. Same, when unknown person. If the persons entitled to such estate
for life or years are unknown, the court may provide for the protection of 
their rights in the same manner as far as may be as if they were known and 
had appeared. [R. C. 1905, § 7432 ; C. Civ. P. 1877, § 576 ; R. C. 1899, § 5823.J 

§ 8063. Va.lue of future estates settled by court. In all cases of sales when
it appears that any person has a vested or contingent or future right or estate 
in any of the property sold, the court must ascertain and settle the proportion
ate value of such contingent or vested right or estate and must direct such 
proportion of the proceeds of the sale to be invested, secured or paid over in 
such manner as to protect the rights and interests of the parties. [R. C. 1905, 
§ 7433 ; C. Civ. P. 1877, § 577 ; R. C. 1899. § 5824. ]

§ 8054. Terms of sale made known a.t time. In all eases of sales of property
the terms must be made known at the time, and if the premises consist of 
distinct farms or lots, they must be sold separately. [R. C. 1905, § 7434 ; C. 
Civ. P. 1 877, § 578 ; R. C. 1899, § 5825. l  
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§ 806G. Who cannot purchase. Neither of the referees nor any person for
the b�nefit of either of them can be interested in any purchase ; nor can a 
gu_ard1an of an infant party be interested in the purchase of any real property,
bemg the subject of the action, except for the benefit of the infant. All sales 
contrary to the provisions of this section are void. [R. C. 1905, § 7435 ; C. Civ. 
P. 1877, § 579 ; R. C. 1899, § 5826. ] Ae to eimilar provieion in Cal. Code Civ. Proc., I '183, 1ee Hammond v. Callleaud, 111 Cal. 206, 52 Am. St. Rep. 167, 43 Pac. 607. 

§ 8056. Report of sale. After completing a sale of property, or any part
thereof, ordered to be sold, the referees must report the same to the court 
with a description of the different parcels of land sold to each purchaser ; the 
name of the purchaser, the price paid or secured, the terms and conditions 

, of the sale and the securities, if any, taken. The report must be filed in the 
office of the clerk of the district court where the property is situated. [R. C. 
1905, § 7436 ; C. Civ. P. 1877. § 580 ; R. C. 1899, § 5827. ]  

Ae to eimilar provision in Cal. Code Civ. Proc., I '1M, eee Hammond v. Callleaud,111 Cal. 206, 62 Am. St. Rep. 167, 43 Pac. 607. 
§ 8057. Order to conve:,. If the sale is confirmed by the court an order

must be entered, directing the referees to execute conveyances and take secu
rities pursuant to such sale, which they are hereby authorized to do. Such 
order may also give directions to them respecting the disposition of the pro
cee� of sale. [R. C. 1905·, § 7437 ; C. Civ. P. 1877, § 581 ; R. C. 1899, § 5828.] 

Implied grant of easement in partition deed. 3 L.R.A. (N.S. ) 1082. 
Eft'ect of deed in partition ae distinguished from ordinary deede. 57 L.R.A. 332. 

§ 8058. Beoeipt of lienor, when purchaser. When a party entitled to a
share of the property or an incumbrancer entitled to have his lien paid out 
of the sale, becomes a purchaser, the referees may take bis receipts for so 
much of the proceeds of the sale as belongs to him. [R. C. 1905, § 7438 ; C. 
Civ. P. 1877, § 582 ; R. C. 1899, § 5829.] 

§ 8069. Record and bar of conveyance. The conveyance must be recorded
in the county where the premises are situated, and shall be a bar against all 
persons interested in the property in any way, who shall have been named as 
parties in the action ; and against all such parties and persons as were 
unknown, if the summons was served by publication and against all persons 
claiming under them, or either of them, and against all persons having 
unrecorded deeds or liens at the commencement of the action. [R. C. 1905, 
§ 7439 ; C. Civ. P. 1877, § 583 ; R. C. 1899, § 5830.]

§ 8060. Investment of unknown owner's proceeds. When there are pro
ceeds of a sale belonging to an unknown owner or to a person without the 
state who has no legal representative within it, the same must be invested 
in bonds of the United States for the benefit of the persons entitled thereto. 
[R. C. 1905, § 7440 ; C. Civ. P. 1877, § 584 ; R. C. 1899, § 5831. ]  

§ 8061. Securities taken in name of clerk. When the security of  the pro
ceeds of the sale is taken, or when an investment of any proceeds is made, 
it must be done, except as herein otherwise provided, in the name of the clerk 
of the district court of the county where the papers are filed, and his suc
cessors in office, who must hold the same for the use and benefit of the parties 
interested, subject to the order of the court. [R. C. 1905, § 7441 ; C. Civ. P. 
1877, § 585 ; R. C. 1899, § 5832.) 

§ 8062. When in the name of p&rtiea. When security is taken by the
referees on a sale and the parties interested in such security by an instrument 
in writing under their hands delivered to the referees, agree upon the shares 
and proportions to which they are respectively entitled, or when shares and 
proportions have been previously adjudged by the court, such securities must 
be taken in the names of and payable to the parties respectively entitled 
thereto, and must be delivered to such parties upon their receipts therefor. 
Such agreement and receipt must be returned and filed with the clerk. [R. C. 
1 905, § 7442 ; C. Civ. P. 1877, § 586 ; R. C. 1899, § 5833.) 
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§ 8063. Clerk's duty. The · clerk of the district court, in whose name a
security is taken, or by whom an investment is made, and his successor in 
office, must receive the interest and principal as it becomes due, and apply 
and invest the same as the court may direct ; and must deposit with the • 
county treasurer all securities taken. and keep an account in a book provided 
and kept for that purpose in the clerk 's office, free for inspection by all per
sons, of investments and mouey received by h im thereon, au<l the disposition 
thereof. fR. 0. 1905, § 7443 ; C. Civ. P. 1877, § 587 ; R. C. 1899, § 5834. ] 

§ 8064. Compensation for inequality. When it appears that the partition
cannot be m11.de equal between the parties according to their respective rights, 
without preju � ice to the rights and interests of some of them, and a partition 
is ordered, the court may adjudge compensation to be made by one party to · 
another, on account of the inequality ; but such compensation shall not be 
required to be made to others by owners unknown, nor by an infant, unless 
it appears that such infant has personal property sufficient for that purpose, 
and that his interest will he promoted thereby. And in all cases the court 
h as power to make compensatory adjustment between the respective parties 
according to the ordinary principles of equity. [R. C. 1905, § 7444 ; C. Civ. P. 
1877. § 588 ; R. C. 1 899. § 5835 . ]  

§ 8065. To whom infant 's share paid. When the share of an infant 'is
sold, the proceeds of the sale may be paid by the referee making the sale to 
l1 is general guardian or the especial guardian appointed for him in the action , 
u pon gh· ing the security required by law or d irected by order of court .  
[R.  C. Hl05. § 7445 ; C. Civ. P. 1877, § 589 ; R.  C. 1 899, § 5836. ]  

§ 8066. Share of insane and incompetent. The guardian who may he en
tit led to  the custody and management of the estate of an insan e person or 
other person adjudged incapable of conducting h is own affairs, whose interest 
in real property h as been sold, may receive in behalf  of such person h i s  share 
of  the proceeds of such real propl'rty from the rcforecs on executing. with 
sufficient sureties, an undertaking approved by a judge of the court, that h� 
wil l  faithfully discharge the trust imposed in h im, an<l will render a true nn<l 
just ncconnt to th e p«>rson Pntitled or to his legal representative. [R. C. 1905, 
§ 7446 : C. Civ. P. 1 877,  § 590 : R. C. 1 899, § 5837 . ]

As to simi lar provision in Cal. Code Civ. Proc., I 794, see Lacoste v .  Eastland, 1 11  
Cal .  C.73, 49  Pac. 1046. 

§ 8067. Guardian may consent to partition without action. The general
guardian of an infant, and the guardian entitled to the custody and manage
ment. of the estate of an insane person or other person adjudged incapable 
of conducting his own affairs, who is interested in real property held in joint 
tenancy. or in common, or in any other manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent to a parti
tion without action, and agree upon the share to be set off to such inf ant,  
or other person entitled, and may execute a release in his behalf to the owners 
of the shares of the parts, to which they may be respectively entitled, upon an 
order of the court. [R. C. 1905, § 7447 ; C.  Civ. P. 1877, § 591 ; R. C. 1899. 
5 5838 . )  

As  to  similar provision In Cal. Code Civ. Proc., § 795, see Richardson v .  Loupe, 80 
Cal. 490, 22 Pac. 227. 

§ 8068. Costs, fees and disbursements. The costs of a partition including
reasonable counsel fees, expeuded by the plaintiff or either of the defend
ants, for the common benefit, fees of referees and other disbursements, must 
be ,aid by the parties respectively entitled to share in the lands divided in 
proportion to their respective interests therein and may be included and 
Rpecificd in the jud gment. In that case they shall be a lien on the several 
shares, and the judgment may be enforced by execution against such shares 
and a gainst other property held by the respective parties. When, however, 
litigation arises between some of the partieR only, the court may require the 
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expense of such litigation to be paid by the parties thereto, or any of them. 
[R. C. 1905, § 7448; C. Civ. P. 1877, § 592; R. C. 1899, § 5839.] 

As to similar provision in Cal. Code Civ. Proc., I 796, see Goodenow v. Ewer, 16 Cal. 
461, 76 Am. Dec. 540. 

§ 8069. Single referee. The court, with the consent of the parties, may
appoint a single referee instead of three referees in the proceeding under this 
chapter; and the single referee, when thus appointed, bas all the powers 
and may perform all the duties required of the three referees. [R. C. 1905, 
§ 7449; C. Civ. P. 1877, § 593; R. C. 1899, § 5840.]

§ 8070. Abstract of title. Bow cost paid. If it appears to the court that
it was necessary to have made an abstract of the title to the property to be 
partitioned, and such abstract shall have been procured by the plaintiff, 
or if the plaintiff shall have failed to have the same made before the com
mencement of the action and any of the defendants shall have had. such 
abstract afterwards made, the cost of the abstract with interest thereon 
from the time the same is subject to the inspection of the respective parties 
must be allowed and taxed. Whenever such abstract is produced by the 
plaintiff before the commencement of the action be must file with his com
plaint a notice that an abstract of the title has been made and is subject to the 
ins{)ection and use of all the parties to the action, designating therein where 
the abstract will be kept for inspection. But if the plaintiff shall have failed 
to procure such abstract before commencing the action. and any defendant 
shall procure the same to be made, he shall as soon as be has directed it to 
be made file a notice thereof in the action with the clerk of the court, stating 
who is making the sam� and where it will be kept when finished. The court 
or the �udge thereof may direct from time to time during the progress of 
the action who shall have the custo<ly of the abstract. [R. 0. 1905, § 7450; 
C. Civ. P. 1877, § 594; R. C. 1899, § 5841.]

§ 8071. Who may make abstracts. The abstract mentioned in the last pre
ceding section may be made by any competent searcher of records and need 
not be certified by the register of deeds or other officer; but instead thereof 
it must be verified by the affidavit of the person making it, to the effect that 
h1! beli�ves it to be correct; but the same may be corrected from time to time 
if found incorrect, under the direction of the court. [R. C. 1905, § 7451; 
C. Civ. P. 1877, § 595; R. C. 1899. § 5842.]

§ 8072. Interest on disbursements. Whenever during the progress of the
action for partition any disbursements shall have been made under the direc
tion of the court or the judge thereof by a party thereto, interest must he 
allowed thereon from the time of making such disbursements. [R. 0. 1905, 
§ 7452; C. Civ. P. 1877, § 596; R. C. 1899, § 5843.]

CHAPTER 30. 

FORECLOSURE OF MORTGAGES, LIENS A...'ID CONTRACTS. 

AJtTICLE 1. FORECLOSURF. BY ADVERTJSF.ME�T, §§ 8073-8098. 
2. FonECJ.OSURE RY ACTION, §§ 8099-8116.
3. PROTECTION OF PURCHASERS AT FORECT,OSURE SALES, §§ 8117, 8118.
4. Fo.n:P.CLOSURE OF LAND CONTRACTS, §§ 8119-8122. . . 
5. FoRECLOSlJRR OP "MORTGAGES UPON PERSONAL PROPERTY, §§ 8123-

8136.
6. ACTIOKS TO FouECLOSE LIENS ON PERSONAL PROPERTY, §§ 8137-

8143. 

ARTICLE 1.- FORECLOSURE BY ADVERTIS'.EllENT. 

§ 8073. Power of sale. Foreclosure authorized. Every mortgage of r�al
property containing a power of sale may upon default being made in the con-
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ditions of such mortgage be foreclosed by advertisement in the cases and 
manner hereinafter provided. [R. C. 1905, § 7453; C. Civ. P. 1877, § 597; R. C. 
1895, § 5844.] 

Foreclosure by advertisement; injunction of. William McCann v. Mortg. Banlt & 
Inv. Co., 3 N. D. 172, 54 N. W. 1026; James River Lodge v. Campbell, 6 S. D. 157, 60 
N. W. 750; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694. 

Not bv advertisement, in absence of express power of sale. Grant v. Mort. Co., 3 S. D. 
390, 53 N. W. 746; Male v. Longstaff, 9 S. D. 389, 69 N. W. 577. 

Death of mortgagor does not terminate power of sale. Reilly v. Phillipa, 4 S. D. 
I04, 57 N. W. 780; Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 

Application by mortgagor for injunction an ex parte proceeding; counter affidavits 
not allowed. Commercial Bank v. Smith, 1 S. D. 28, 44 N. W. 1024. 

Certificate of sale by deputy. Hodgdon v. Davie, 6 D. 21, 50 N. W. 478; Wilson v. 
Russell, 4 D. 376, ·31 N. W. 645. 

By advertisement is with due proceBB of law. Robinson •· McKinney, 4 D. 290, 29 
N. W. 658. 

Procedure b;y which injunction against foreclosure of mor�age by advertisement it 
obtained is not special proceeding on which to base appeal Tracy v. Scott, 13 N. D. 
577, 101 N. W. 905. 

Purchaser of land at tax sale cannot enjoin forecloeure of mortgage by virtue of 
1tatute. Scott v. District Ct., 15 N. D. 259, 107 N. W. 61. 

As to right to resist foreclosure of mortgage by setting up usury. Grove v. Great 
Northern Loan Co., 17 N. D. 352, 116 N. W. 345. 

Right to strict foreclosure of a mortgage. 2-0 L.R.A. 370. 
Necessity for sales under powers to be for reasonable price. 103 Am. St. Rep. 51. 
Mortgage containing power of sale may be foreclosed by advertisement although 

recording officer omitted to transcribe auch power. Shelby v. Bowden, 16 S. D. 531, 
94 N. W. 416. 

Sufficiency of acknowledgment of aBBignment of · truat deed by corporation to recorcl 
tame. Erickson v. Connilf, 19 S. D. 41, 101 N. W. 1104. 

Foreclosure by exercise of power of aale. 92 Am. St. Rep. 573. 
§ 807 4. When pro�eding enjoined. When the mortgagee or hia assignee

has commenced proceedings for the foreclosure of a mortgage. by advertise
ment and it shall be made to appear by the affidavit of the mortgagor, his 
agent or attorney to the satisfaction of a judge of the district court of the 
county where the mortgaged property is situated, that the mortgagor has a 
legal counterclaim or any other valid defense against the collection of the 
whole or any part of the amount claimed to be due on such mortgage, such 
judge may by an order to that effect enjoin the mortgagee or his assignee 
from foreclosing such mortgage by advertisement and direct that all further 
proceedings for the foreclosure be had in the district court properly having 
jurisdiction of the subject matter; and fo1· the purpose of carrying out the 
provisions of this section service may be made upon the attorney or agent 
of the mortgagee or assignee. [R. C. 1905, § 7454; 1883, ch. 61, § 1; R. C. 1895, 
§ 5845.]

Word " mortgagor " as. used in this section include& those persona in privity to and 
claiming under mortgagor. State ex reL Security Bank v. Buttz, 21 N. D. 540, 131 
N. W. 241. 

Foreclosure by advertisement is "with due procesa of law." Robinson v. McKinney, 
, D. 290, 29 N. W. 658. 

Certificate of aale by deputy, in own name as deputy, though irregular, ia Talid. 
Hodgdon v. Davis, 6 D. 21, 50 N. W. 478; Wilson v. Russell, 4 D. 37§. 31 N. W. 645. 

Power of court to enjoin foreclosure by advertisement is discretiffrlary, and will be 
disturbed for abuse only. William MoCann v. Mortgage Bank & Inveatment Co., 
3 N. D. 172, 54 N. W. 1026; James River Lodge v. Campbell, 6 S. D. 157, 60 N. W. 
750; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694. 

Defendant enjoining foreclosure can plead atatute of limitation& in aubaequent auit. 
Teigen v. Drake, 13 N. D. 502, 101 N. W. 8il3. 

Procedure to enjoin foreclosure is not a special proceeding. Order granting auch 
injunction not appealable. Tracy v. Scott, 13 N. D. 676, 101 N. W. 905. 

Application by mortgagor for injunction an ex parte proceeding; counter affidavits 
not allowed. Commercial Bank v. Smith, 1 S. D. 28, 44 N. W. 1024. 

Cannot foreclose by advertisement, in absence of expreBB power of sale in mortgage. 
Grant v. :\tortgage Co., 3 S. D. 390, 53 .K. W. 746; Male v. Longstaff', 9 S. D. 3811, 69 
N. \V. 577.

Df'ath ol mort�RJ!OT docs not terminate power of sale. Reilly v. Phillipa, 4 S. D.
Mt, 57 X. W. 780; Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 
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Purchaser at tax sale cannot avail himself of ex parte remedy provided by this sec
tion, to enjoin foreclosure of mortgage. Hodgaon v. State Finance Co., 19 N. D. 139. 
122 N. W. 336. 

Mortgagor may not plead limitations in defense to foreclosure begun by advertise
ment, and subsequently transferred to circuit court. Kammann v. Barton, 26 S. D. 
371, 128 N. W. 329. 

Doee power of aale in a mortgage or deed of trust confer an interest which prevents 
its re\'ocation by death of mortgagor. 70 L.R.A. 135. 

Right to enjoin sale under a power in a mortgage against which the statute of 
limitations baa run. 6 L.R.A. (N.S. )  510. 

Effect of bar of other remedies to prevent a sale of property under a power in a 
trust deed or mortgage. 13 L.R.A. (N:S. ) 1210. 

Injunction againat sale under power in mortgage becauae of overstatement of amount 
clue. 35 L.R.A. (N.B. ) 909. 

§ 8075. lltlortgage1. Agent.a and attorneys must have power of attorney
to foreclose. It shall be unlawful for any agent or attorney of any mort
gagee, assignee, person or persons, firm, corporation, executor, administrator, 
trustee or guardian, owning or controlling any real estate mortgage to fore
close the same until he shall receive a power of attorney from such mortgagee, 
assignee, person or persons, firm, corporation, executor, administrator, trustee 
or guardian, authorizing such foreclosure, and in foreclosure proceedings by 
action the possession of such power of attorney shall be alleged in the com
plaint. [R. C. 1905, § 7455 ; 1901, ch. 132, § 1 ;  1903, ch. 153, § 1 . ]  

:!\ecesslty of complaint to foreclose mortgage on land showing that attorney institut
ing suit had power of attorney for that purpose. Vieta v. Silver, 19 N. D. H5, 126 
N. W. 239. 

§ 8076. Foreclosure of real estate mortgage by agent or attorney not valid,
when. No sale of real estate upon the foreclosure made by an agent or attor
ney shall be valid for any purpose, unless such power of attorney shall be pro
cured as herein provided and filed for record in the office of the register of 
deeds of the county wherein said real estate is located, before the day fixed or 
appointed to make the same ; provided, that any person, firm or corporation 
not owning such mortgage, but controlling the same, shall, in addition to 
furnishing such power of attorney, furnish such agent or attorney making 
such foreclosure a copy of the instrument authorizing such control, and a 
failure to do so shall invalidate such foreclosure. [R. C. 1905, § 7456 ; 1901. 
eh. 132, § 2 ; 1903, ch. 152, § 2.] 

§ 8077. Prerequisites to right to foreclose. To entitle a party to make such
foreclosure it shall be requisite : 

1. That default in a condition of such mortgage shall have occurred by
which the power of sale has become operative. 

2. That no action or proceedings shall have been instituted at law to recover
the debt then remaining secured �;, such mortgage, or any part thereof ; or 
if any action or proceeding has been instituted, that the same has been discon
tinued or that an execution upon the judgment rendered therein has been 
returned unsatisfied in whole or in part ; and, 

3. That the mortgage containing such power of sale has been duly recorded
and, if it shall have been assigned, that all the assignments thereof have; 
been duly recorded. [R. C. 1905, § 7457 ; C. Civ. P. 1877, § 598 ; R. C. 1895, 
§ 5846. ]

Right o f  mortgagee to exercise power of sale during pendency of mortgage fore
closure, or of action for debt secured. 2 B. R. C. 841. 

Aa to similar provision in Minn. Stat. 1878, I 2, ch. 81, see Balme v. Wambaugh, 
16 Minn. 116, Gil. 106 ; Morrison v. Mendenhall, 18 Minn. 232, Gil. 212. 

I. That no action has been commenced ia an easential prerequisite. Rudolph v. Ber
man, -4 S. D. 283, 56 N. W. 901. 

3. One must be owner and holder of record title of mortgage before be can foreclos11
by advertisement. Hebden v. Bina, 17 N. D. 235, 116 N. W. 85. 

Assignment must be recorded before foreclosure. Hickey v. Richards, 3 D. 345, 20 
N. W. 428 ; Morris v. McKnight, 1 N. D. 266, 47 N. W. 375. 

Attempted foreclosure by assignee without recording assignment is inval id. Lang
maack v. Keith, 19 S. D. 351, 103 N. W. 210. 

Mortgage containing power of sale may be foreclosed by advertisement, although 
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recording officer omitted to transcribe such power. Shelby "· Bowden, 16 S. D. 531,
94 N. w. 416.

Sufficiency of acknowlerlgml'nt of assignment of trust deed by corporation to recor<I
BRme. Erickson v. Conni ff, 19 S. D. 41 ,  101 N. W. 1104.

§ 8078. Foreclosure for installments. In case of mortgages given to secure
the payment of money by installments, each of the installments mentioned in 
the mortgage shall be taken and deemed to be a separate and independent 
!Dortgage, and the mortgage for each of such installments may be forecl9sed 
m the same manner and with like effect as if a separate mortgage was given 
for each of such installments and a redemption of any such sal e  shall havo 
the like effect as if the sale for such installments had been made upon a prior 
i1 1 il rwndent mortgage. {R. C. 1905, § 7458 ; C. Civ. P. 1877, § 599 ; R. C. 1895, 
§ 5847.J ·

Kotes secured by mort�agc share pro rata , though due at different times. Commercittf 
Bnnk v. Jn<'kson, 7 S. D. 135 .  63 N. W. 548. 

Installments mentioned in mortgage must be considered as each a separate mortgage 
which may be foreclosed. Borden v. Mc�amara, 20 N. D. 225, 127 N. W. 104, Ann. 
Cas. 1912C, 641. 

Sale in proceedings to enforce mortgage for part of debt. 37 L.R.A. 751. 
§ 8079. How notice published. Notice that the mortgage will be foreclosed

by a sale of the mortgaged premises or some part thereof must be given by 
publishing the same six times, once in each week for six successive weeks, in 
a newspaper of the county where the premises intended to be sold, or some 
part thereof, are situated, if there is one, and if not, then in some newspaper 
publ ished at the seat of government. [R. C. 1905, § 7459 ; C. Civ. P. 1877, 
§ 600 ; R. C. 1895, § 5848.]

Applicable to foreclosure after enactment of statute, of mortgage executed before: 
Olson v. Casselman, 15 N. D. 34, 105 N. W. 1105. 

Publication once in  each week covering thirty-seven daya is for six successive weeks. 
Thomas v. Isscnhuth, 18 S. D. 303, 100 N. W. 436. 

First publie11tion must be made at least forty-two days before day of sale. Finlay• 
eon v. Peterson, 4 N. D. 587, 67 N. W. 953, 57 Am. St. Rep. 584, 33 L.R.A. 532. 

Publication for forty days sufficient under North Dakota statute as amended, Mc
Donald v. Nordyke Marmon Co., 9 N. D. 290, 83 N. W. 6 ;  Grandin •· Emmons, 10 
N. D. 223, 86 N. W. 723.

Publ ication in paper of general circulation sufficient. Smith v. Commercial Bank,
7 S.  D. 465,  64 N. W. 529 ; Tsenery v. )lortgage Co., 11 S.  D.  506, 78 N. W. 991. 

Publication of foreclosure sale upon any day in week ia 1111fflcient for calendar week, 
whi<'h commenced previous Sunday morning, and similar publication upon six successive 
weeks next prior to sale ia suflkicnt, prov ided publ ications were five days apart. 
Cotton v. Horton, 22 N. D. 1,  132 N. W. 225. 

What fund is chargeable "·ith costs and expenses of forecl0t1ure sale when incum
bered property is sold in bankruptcy free of liens. 29 L.R.A. (N.S. ) 737. 

§ 8080. Form of notice. Such notice shall be in substantially the following
form : 

Notice is hereby given that that certain mortgage, executed and delivered 
by . . . . . . . . . . . . . . . . . . .  , mort.gagor, to . . . . . . . . . . . . . . . . . .  , mortgagee. dated 
the . . . . .  ; . . . . . . day of . . . . . . . . . . . .  , 19 . .  , and filed for record in the office 
of tlw register of deeds of the county of . . . . . . . . . . . . . . . .  and state of North 
Dakota on the . . . . . . . . . . . . day of . . . . . . . . . . . .  , 19 . • . , and recorded in book 
. . . . . . . . . .  of . . . . . . . . . .  at page . . . . . .  ( and assigned by said mortgagee to 
. . . . . . . . . .  ) ,  will be foreclosed by a sale of the premises in such mortgage 
and hereinafter described at the front door of the court house in the county 
of . . . . . . . . . .  and state of North Dakota at the hour of . . . .  o 'clock . .  m., on 
the . . . . . . . . . .  day of . . . . . . . . . . , 19 . . .  , to satisfy the amount due upon such 
mortgage on the day of sale .  The premises described in sueh mortgage and 
wl1 ich will be sold to satisfy the same are described as follows : (Here insert 
deseription. ) 

There will be due on such mortgage at the date of sale the sum of . • • • • • . . . . 
dollars. [R. C. 1905, § 7460 ; R. C. 1895. § 5849.] 

lfere inaccuracies in notice wil l  not iuva l idate AAle.  Iowa Invest. Co. •· Shepard, 8 
S. D. 332 ,  66 N. W. 451.
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§ 8081. Bow sale made. The sale must be at public auction between the
)1ours of nine o 'clock in the forenoon and the setting of the sun on that day 
1� the county in which the premises to be sold, or some part of them, are 
R1tuated, and must be made by the sheriff, acting in person, or by his deputy, 
of the county. to the h ighest bidder. [R. C. 1905, § 7461 ; C. Civ. P. 1877, 
§ 602 ; R. C. 1895, § 5850. ] .

Sale by deputy. First M. E. Church v. Fadden, 8 N. D. 162, 77 N. W. 615 ; Wilson 
v. Russ�ll1 4 D. 376, 3 1  N. W. 645 .

. § 8082. Sepa.rate sale of tracts. If the mortgaged premises consist of dis
t.met farms, tracts or lots they must be sold separately, and no more farms, 
tracts or lots must be sold than shall be necessary to satisfy the amount due 
on suoh mortgage at the date of the sale and the costs and expensci:; allowed
hy law. [R. C. 1905, § 7462 ; C. Civ. P. 1 877, § 604 ;  R. C. 1895, § 5851 . l

Sate of parcels separately. Thompson v. Browne, 1 0  S. D. 344, 73 N. W. 194 ; Mid
dlesex Banking Co. v. Lester, 7 S. D. 333, 64 N. W. 168 ; Kirby v. Howie, 9 S. D. 471, 
70 N. W. 640. 

§ 80�. Mortgagee may purchase. The mortgagee, his assigns, or their
legal representatives, may fairly and in good faith purchase the premises so 
advertised, or any part thereof, at such sale. [R. C. 1905, § 7463 ; C. Civ .. P. 
1877, § 605 ; R. C. 1899, § 5852. ] 

§ 8084. Certificate of sale. Contents. Record. Whenever any real prop
•irty shall be sold by virtue of a power t>f sale contained in any mortgage the 
officer making. the sale shall immediately give to the purchaser a certificate 
of sale containing : 

1. A particular description · of the real property sold.
2. The price bid for each distinct lot or parcel.
3. The whole price paid.
4. The costs and fees for making the sale.
Such Cf"rtificate must be executed and acknowledged and may be recorded

.as provided in case of a certificate of sale of real property upon execution 
and shall have the same validity and effect. [R. C. 1905, § 7464 ; C. Civ. P. 
1877, § 606 ; R. C. 1895, § 5853.] 

Failure to file certiflrate of sale within ten days. Johnson v. Day, 2 N. D. 295, 50 
N. W. 701 ; Martin v. Hawthorne, 5 N. D. 66, 63 N. W. 895. 

Year of redemption commences to run on day of sale. Trenery v. Mort. Co., 11 S. D. 
506, 78 N. W. 991. 

Execution of certificate by deputy. Hodi,Ion v. Davis, 6 D. 21, 50 N. W. 478. 
Effect of certificate and not of sale i11 meant in reference to execution statute. North 

Dakota Horse & Cattle Ce. v. Serumgard, 17 N. D. 466, 29 L.R.A. ( N.S. ) 508, 1 17  
N. W.  453. 

§ 808fi. Redemption by whom. Rights. The property sold may be
redeemed within one year from the day of sale in like manner and to the 
same effect as provided in chapter 12 of this code for redemption of real prop
erty sold upon execution so far as the same may be applicable, by : 

1. The mortgagor or his successor in interest in the whole or any part of
the property. 

2. A creditor having a lien by judgment or mortgage on the property sold .
or on some share or part thereof. subsequent to that on which the property 
was sold. Such creditor is termed a rf"demptioner and has all the rights of a 
redemptioner under that chapter. And the mortgllgor and his successor in 
interest has all the rights of the judgment dC"btor and his successor in interrst 
as provided therein. [R. C. 1905, § 7465 ; C. Civ. P. 1877, § 607 ; R. C. 1899, 
§ 5854. ]

Redl'mption from previous redemptioner. Brooks v. O'Connor, 6 N. D. 285, 69 N. W. 
692 : Rudolph v. Herman, 4 S. D. 283 .  56 N. W. 901. 

Time of redemption l imited to one year. Nichols v. Tingstad , 10 N. D. 172, 86 N. W. 
694. 

Extension of time for · redemption d(l('� nnt npply to mortgages executed before its 
passag-P. llnllister v. Donaho. 11 S. D .  497. 78 N. W. 959. 

Assignee of mortg-agrl\ i s  not rPdrmpt ionrr rntitled to redeem from previous redemp
tioner. North Dakota Horse & Cattle Co. v. Serumgnrd, 17 N. D. 466 , 29 Y,.R.A. ( N.S. )
508, 117 N. W. 453. ' · 
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Junior execution creditor, redeeming from mortgage foreclosure, continues to be a 
creditor _and. is also subrogated to rights of mortgagee. :MacGregor v. Pierce, 17 S. D. 
51. 95 �- W. 281. 

Redemption in proceedings to enforce mortgage for part of debt. 37 L.R.A. 752, 756. 
Impairment of obligation of contract by change of Jaw aa to redemption. 31 

L.R.A. 721.
Tender essential to redeem mortgage. 9 L.R.A. 676.
Extension of time for redemption of mortgage when last day falls on Sunday. H

L.R.A. 122.
Jurisdiction of suit to redeem land in another state or country. 69 L.R.A. 685.
Right of one who advancee money to redeem from mortgage, to be subrogated to lien.

23 L.R.A. ( N.S. ) 190. 
Right of redemption in proceedings to enforce mortgage for part of debt. 37 L.R . .A. 

752. 
Efl'ect of reformation of mortgage after foreclosure on right to redeem. 39 L.R.A. (N.8. )

94. 
Right to redeem as afl'ected by deed delivered in escrow a, further aecurltJ for debt. 

2 L.R.A. (N.S. ) 628. 
Right of wif., during husband's lifetime to redeem from mortgage on hla real prop

erty. 3 L.R.A. ( N.B. ) 1068 ) .  
May a purchaser or mortgagee from the original owner, after a sale under a prior 

mortgage and during the redemption period, be a redemptioner. 29 L.R.A. (N.S. ) 508. 
§ 8086. Notice to officer. The notice of redemption required to be given

to the sheriff under that chapter may in foreclosure by advertisement be 
given to the officer or person making the sale. [R. C. 1905, § 7466 ; C. Civ. P. 
1877, § 608 ; R. C. 1899, § 5855.] 

§ 8087. When deed issues. Effect of. If such mortgaged premises arl'
not redeemed it shall be the duty of the officer, or his successor in office, or 
other person who sold the same, or some other person appointed by the district 
· court for that purpose to complete such sale by executing a deed of the
premises so sold to the original purchaser, his heirs, or assigns, or to any
person who may have acquired the title and interest of such purchaser by
redemption or otherwise. Such deed shall have the same force and effect as
if it had been executed pursuant to a sale under a foreclosure of the mortgage
by an action in which all persons having an interest in or lien upon the
property subsequent to the mortgage were made parties and duly served with
process. [R. C. 1905, § 7467 ; C. Civ. P. 1877, § 609 ; R. C. 1895, § 5856.]

Efl'ect of recitals in sheriff's deed. Hannah v. Chase, -4 N. D. 351, 61 N. W. 18, 50 
Am. St. Rep. 656. 

Holder of sheriff's certificate of sale as assignee of deviseea of original bolder was 
entitled to deed from sheriff. Van Camp v. Weber, 27 S. D. 276, 130 N. W. 591. 

Junior execution creditor, redeeming from mortgage foreclosure, continuea to be a 
creditor and is also subrogated to rights of mortgagee. MacGregor v. Pierce, 17 S. D. 
51, 95 N. W. 281. 

§ 8088. Disposition of surplus. If after any such sale there remains in
the hands of the officer or other person making the sale any surplus money 
after satisfying the mortgage on such real property sold and payment of the 
costs and expenses of such foreclosure and sale, such surplus shall be held 
by the officer or person making the sale for the period of thirty days after 
the sale, unless some person who had at the time of the sale an interest in or 
lien upon the property sold, or some part thereof, shall serve a written notice 
upon the person or officer making the sale of a claim to such surplus or 
Rome part thereof. If no such notice of claim is served within the perio<l 
aforesaid, the officer or person making the sale shall upon the expiration of 
such period and upon demand pay over such surplus to the mortgagor, his 
legal representatives or assigns. fR. C. 1905, § 7468 ; C. Civ. P. 1877, § 610 ; 
1887, ch. 29, § 1 ;  R. C. 1895, § 5857. ]  

Surplus proceeds from Mies to he paid mortgagor. Johnson v. Day, 2 N.  D.  295, 
50 N. W. 701 ; Clyde v. Johnson, 4 N. D. 92, 58 N. W. 512 ; Aultman & Co. v. Siglinger, 
2 S. D. 442, 50 :S. W. 911 ; Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780. 

Officer selling cannot excuse h imself for nonpayment of surplus to mortgagor by 
showing it went into the hands of mortgagee. First M. E. Church v. Fadden, 8 N. D. 
162, 77 N. W. 615. 

Doee homestead exemption attach to the surplus upon foreclosure of a lien paramount 
to the homestead ri�ht. 18 L.R.A. ( N.S. ) 491 .  
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Ia 8Urplua l'l!lllized upon foreclosure sale of real estate after mortgagor's death to be 
deemed real or personal property. 1!1 L.R..A. (N.S. ) 723. 

Right of junior mortgagee as to surplus upon a foreclosure ale under a senior 
mortgage, in a proceeding to which he was not a party. 20 L.R..A. (N.S. ) 47. 

Effect of application of proceeds of sale under deed of trust or mortgage upon 
running of limitations against the indebtedness secured. 14 L.R.A. ( N.S. ) 479. 

§ 8089. Petition of claimant for surplus. If the notice mentioned in the
last section is served upon the officer or person making the sale within the 
�ime therein provided, such officer or person shall forthwith pay the surplus 
mto the district court of the county in which the sale was made. A:n.y person 
�!aiming the surplus, or any part thereof by reason of a lien upon or interest 
m the property as provided in the last section may at any time before an 
order is made, as prescribed in section 8091, file in the office of the clerk of 
the district court of the county where the sale took place a petition stating 
the nature and extent of his claim and praying for an order directing the 
payment to him of the surplus money, or a part thereof. [R. C. 1905, § 7469 ; 
R. C. 1895, § 5858.]

§ 8090. Order directing payment. Notice of. A person filing the petition
as prescribed in the last section may after the expiration of thirty days from 
the day of sale apply to the district court for an order, pursuant to the prayer 
of his petition. Notice of the application must be served either by mail or 
personally upon each person who has filed a like petition and also upon 
the mortgagor and upon the person in actual possession of the property, if 
any, and also upon every person having an interest in or lien upon the 
property sold subsequent to the mortgage foreclosed, and whose interest or 
lien was at the time of the sale of record in the proper office in the county 
or counties in which the property sold is situated. Such notice shall be 
served at least eight days before the application. But if it is shown to the 
court by affidavit that service upon any person required to be serve·d (.annot 
be so made with due diligence, notice may be given to him in any manner 
which the court directs. [R. C. 1905, § 7470 ; R. C. 1895, § 5859. ] 

§ 8091. Order for distribution. Upon the presentation of the petition with
due proof of the service of the notice of the application the court must 
ascertain the amount due to the petitioner and to ea.ch other person whose 
claim is a lien upon the surplus money and the priorities of the several liens ; 
and the court shall thereupon make such order for the distribution of the 
surplus money as justice requires and the same shall be distributed accord
ingly. [R. C. 1905, § 7471 ; R. C. 1895, § 5860. ] 

§ 8092 . .Affidavit of publication filed. An affidavit made as provided in
section 7913 of the publication of the notice of the sale and of any postpone
ment must be filed for record by the officer making the sale, in the office of 
the register of deeds of the county in which the real property is situated, 
within thirty days after the sale. [R. C. 1905, § 7472 ; C. Civ. P. 1877, § 611 ; 
R. C. 1895, § 5861. ]

§ 8093 . .Affidavit recorded. Such affidavit must be recorded at length by
the register of deeds of the county in which the real property is situated 
in a book kept for the record of mortgages and such original affidavit, the 
record thereof and certified copies of such record shall be prima facie evidence 
of the facts therein contained. [R. C. 1905, § 7473 ; C. Civ. P. 1877, § 612 ; 
R. C. 1899, § 5862.]

§ 8094. Note on margin of mortgage record. A note ref erring to the page
and book where the evidence of any sale made under a mortgage is recorded 
shall be made by the register in the margin of the record of such mortgage . 
[R. C. 1905, § 7474 ; C. Civ. P. 1877, § 613 ; R. C. 1895, § 5863.] 

§ 8�. Duty of register of deeds. It shall be the duty of the register of
deeds within ten days after the filing of the affidavit of publication of the notice 
of mo:rtgage foreclosure in foreclosure of real estate mortgages by adver
�isement, to send by registered mail a copy of such affidavit of publication to 
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.the record title owner and to every subsequent mortgagee whose mortgage 
appears on record, addressed to him at the post office given of record in bis 
odice. If no post office address appears of record or is unknown to the register 
of deeds, then to the post office located nearest the land described in such 
certificate. l1909, ch. 126, § 1 . J  

§ 8096. Affidavit of mailing. The register of deeds shall make affidavit
setting forth the time and manner of such mailing, the description of such 
land, the name and post office address of the person or persons to whom such. 
affidavit of publication was mailed and attach thereto the registry receipt or 
receipts, which said affidavit and reiistry receipt or receipts shall be filed and 
recorded in his office ; provided, the failure of the register of deeds to comply 
with the provisions of this act shall in no way invalidate the foreclosure pro
ceedings nor affect the title to the property involved. [ 1909, ch. 126, § 2.) 

§ 8097. Register of deeds liable for damages. 'l'he failure of the register
of deeds to comply with the provisions of this act [sections 8095-8097 herein) 
shall render him liable, in a civil action, to the party entitled to the copy 
herein described, for any damage sustained by him by reason of such failure. 
[1909, ch. 126, § 3. ] 

§ 8098. Costs and disbursements. The party foreclosing a mortgage by
advertisement shall be entitled to his costs and disbursements out of rhe 
proceeds of the sale, and shall also be entitled to such attorney 's fees as may 
be allowed by law. [R. C. 1905, § 7475 ; C. Civ. P. 1877, § 615 ; 1877, ch. 28, 
§ 1 ; R. C. 1895, § 5864. ]

ARTICLE 2.- FORECLOSURE BY ACTION. 

§ 8099. Authorized. An action may be brought in the district court for
the foreclosure or satisfaction of a mortgage upon real property in accordance 
with the provisions of this article. [R. C. 1905, § 7476 ; C. Civ. P. 1877, § 61 6 ; 
R. C. 1895, § 5865.]

Allegation of assignment of mortgage to plaintiff and that he is holder and owner 
of notes sufficiently shows title, although notes appear to be payable to another per1<>n. 
Allegation of no other proceedings necessary. Fisher v. BouiSBon, 3 N. D. 493, 57 
N. W. 505. 

Who is real party in interest by whom foreclosure action must be brought. H 
L.R.A. 618.

Concurrent remedies of holders of mortgages. 73 Am. St. Rep. 559.
Effect of foreclosure of subsequent upon prior mortgage. 80 Am. Dee. 714.
Removal, for separable controversy, of proceeding to foreclose mortgage. 5

L.R.A. ( N.S. ) 72. 
Foreclosure of mortgage upon land in another state. 4 L.R.A. (N.S. ) 986.
Enforcement of mortgage valid according to law of place where made and payable,

but usurious according to the lex fori et rei sitm. 4 L.R.A. ( N.S. )  1191.  
Right to foreclose deed intended as security for debt a1 an equitable mortgage. 22 

L.R.A. ( N.S. ) 572.
Right to enforce mortgag-e for interest in default. 37 L.R.A. 737.
Right of assignee of mortgage to enforce option to declare entire mortgage due for

default of payments. 1 5  L.lt.A . ( N.S . ) 590. 
Right to prevent foreclosure of mortgage on real property for default in payment of 

interest or taxes by payment of same before commencement of action. 22 L:R.A. ( N.S. ) 
360. 

Effect of aceeleration provision in mortgage to ,tart the 1tatute of limitations run
ning. 12  L.R.A. ( � .S. ) 1190 ; 22  L.R.A. ( KS . )  1110. 

Place and requisites of tender of interest which will prevent acceleration of maturity 
of mortgage under interest clause. 36 L.R.A. ( N.S. ) 308. 

Aceelnation provision as affect ing negotiabil ity of notea secured by mortgage. 35 
L.R.A. ( ): .S. ) :mo. 

Provis ion in bond of note that interest when due and unpaid shall be added to the
princ ipa l ,  as affecting right to foreclose mortgage securing the same for default in 
inh-re�t. 42 L.R.A. ( � .S. ) 108 .  

J.i t igntion of paramount tit les in su its for foreclosure. 68 Am. St.  _Rep. 354.
Waiver of junior l ien by failure to assert it, in foreclosure procee<lmgs. 68 L.R.A. 

323. 
Pend(•ncy of mortgage foreclosure suit in both state and federal courts sitting in, 

aarne state. 42 L.R.A. 451 .  
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Effect of forecloaure of one of. eeveral aimultaneoua mortgagea upon the othera. 39 
L.R.A. ( N.S. ) 524.

§ 8100. Judgment includes what. Whenever an action shall be brought
for the foreclosure or satisfaction of a mortgage the court shall have power 
to render a judgment against the mortgagor for the amount of the mortgage 
debt due at the time of the rendition of such judgment and the costs of the 
action and to order and decree a sale of the mortgaged premises, or such 
part thereof as may be sufficient to pay the amount so adjudged to be due, 
and costs of sale, and shall have power to order and compel the delivery of 
the possession of the premises to the purchaser ; but in no case under this 
article shall the possession of the premises so sold be delivered to the 
purchaser or person entitled thereto until after the expiration of one year 
from such sale ; and the court may direct the issuin·g of an execution for 
the balance that may remain unsatisfied after applying the proceeds of such 
sale. [R. C. 1905, § 7477 ; C. Civ. P. 1877, § 617 ; R. C. 1899, § 5866.] 

Mortgagee may recover amount due at rendition of judgment in foreclosure action. 
Ruuell v. Wright, 23 $. D. 338, 121 N. W. 842. 

Judgment may be entered for amount due and owing to plaintiff on mortgage debt, 
and empowering court in its discret ion to order aale to recover on portion of mortgage 
debt not due. Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693. 

Decree in proceedinga to enforce mortgage for part of debt. 37 L.R.A. 743. 
Deficiency jud�ment against nonresident served constructively. 60 L.R.A. 683. 

Judgment against truatee in mortgage as affecting beneficiary who was not a party. 
35 L.R.A. ( N.S. )  196. 

Right of third person to have judgment of foreclosure set aside. 54 L.R.A. 763. 
C-01lateral attack for fraud not affecting jurisdiction on judgment of foreclosure. 36 

L.R.A. ( N .S. )  985.
Right  to accept favorable part of decree in foreclosure proceeding and appeal from

the rest. 29 L.R.A. (N.S. ) 12. 
§ 8101. Action excludes other proceedings. After such action shall be com

menced, while the same is pending, no proceedings at law shall be had for 
the recovery of the debt secured by the mortgage, or any part thereof, unless 
authorized by the court. [R. C. 1905, § 7478 ; C.- Civ. P. 1877, § 618; R. C. 
1899, § 5867. ] 

§ 8102. When others made parties. If the mortgage debt is secured by
the obligation, or other evidence of debt, or any other person than the 
mortgagor, the plaintiff may make such other person a party to the action 
and the court may render judgment for the balance of such debt remaining 
unsatisfied after a sale of the mortgaged premises, as well against su('h 
other person as against the mortgagor, and may enforce such judgment al\ 
in other eases by execution or other process. [R. C. 1905, § 7479 ; C. Civ. P. 
1877, & 619; R. C. 1899, § 5868. ] 

Owner of equity of redemption the only necessary party defendant. Carpenter •· 
Ingalls, 3 S. D. 49, 151  N. W. 348, 44 Am. St. Rep. 753. 

Foreclosure of mortgage aa against yersons not in being. 8 L.R.A. ( N.S. ) 70.
Effect of fore<'losure of one of severa simultaneous mortgagea without making other 

mortt?a�s pnrtiee to the suit. 39 L.R.A. ( N.S. )  524. 
Necessity of making junior incumbrancer a party to a suit for foreclosure of a 

aenior mortgage. 36 L.R.A. (N.S. ) 426. 
Tru�tee in mort1rage as neceBBary parties in action by hondholdera. 20 L.R.A. 538 ; 

18 L.R.A. ( N.S. ) 1017. 
Bondholders as necessary parties in suit by trustees in mortgage. 18 L.R.A. ( N.S. ) 

1008. 
Purchaser under foreclosure of junior mortgage aa necessary party to suit for fore

closure of senior mortgage. 36 L.R.A. ( N .S. ) 434. 
§ 8103. What complaint shall state. In an action for the foreclosure or

satisfaction of a mortgage the complaint shall state whether any proceedings 
have been had at law or otherwise for the recovery of the debt secured by 
such mortgage, or any part thereof ; and if there bas, whether any and what 
part ther<>of has been collected. [R. C. 1905, § 7480 ; C. Civ. P. 1877, § 620 : 
R. C. 1 899, § 5869. )

§ 8104:. When judgment at law obtained. I f  it appears that any judgment
hu been obtained in an action at law for the moneys demanded by snrh 
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complaint, or any part thereof, no proceedings shall be had in such case, 
unless an execution against the property of the defendant in such judgment 
has been issued and the sheriff or other officer shall have made return that 
the execution is unsatisfied in whole or in part and that the defendant has 
no p_roperty out of which to satisfy such execution. [R. C. 1905, § 7481 ;
C. Civ. P. 1877, § 621 ;  R. C. 1895, § 5870. ]  

Effect o f  taking judgment for debt prior t o  foreclosure. St. Paul F .  & M .  Ins. Co. v. 
Stock Co., 10 S. D. 191, 72 N. W. 460 ; Bennett v. Ellie, 13 S. D. ,01, 83  N. W. 429 ;
Rudolph v; Herman, 4 S. D. 283, 56 N. W. 901. 

Allegation of no other proceeding ; sufficiency. Fisher v. Bouisson, 3 N. D. 493, 57
N. W. 505. 

Remedy for enforcement of mechanics' liens by foreclosure is not governed by statute 
relating to foreclosure of mortgages. Erickson v. Ruse, 21 N. D. 208, 32 L.R . .A. ( N.S. )
1072, 129 N. W. 1025. 

§ 8105. Sales made by whom and where. All sales of mortgaged premises
under an order and decree of foreclosure must be made by a referee, sheriff 
or his deputy of the county or subdivision where the court in which the 
judgment is rendered is held, or other person appointed by the court for 
that purpose, and must be made in the county or subdivision where the 
premises, or some part of them, are situated and shall be made upon the 
like notice and in the same manner as provided by law for the sale of real 
property upon execution. [R. C. 1905, § 7482 ; C. Civ. P. 1877, § 622 ; R. C. 
1899, § 5871 . ]  

Where debt is  secured by a. mortgage on  severe.I pa.reels and court finds mortgagee 
entitled to sa.Ie, court has no authority to except any part from decree of ea.le, though 
value of remainder sufficient. Baker v. :Marsh, 1 N. D. 20, '4 N. W. 662. 

Error in a.ffidavit of sale may be corrected a.s against mortgagor by filing another 
affida.vit. Ottow v. Friese, 20 N. D. 86, 126 N. W. 503. 

Judgment may be entered for amount due and owing to plaintiff on mortgage debt . 
a.nd empowering court in its discretion to order sale to recover on portion of mort 
gage debt not due. Cosgra.ve v. McAva.y, 24 N. D. 343, 139 N. W. 693. 
- Enjoining sa.le under trust deed pending ba.nkruptcy. 2 L.R.A. ( N.S. ) 560.

§ 8106. Certificate of sale. Deed and effect. Whenever any real property
shall be sold under judgment of foreclosure pursuant to the provisions of this 
article, the officer or other person making the sale must give to the purchaser 
a certificate of sale as provided by section 8084 ; and at the expiration of the 
time for the redemption of such property, if the same is not redeemed the 
person or officer making the sale, or his successor in office, or other officer 
appointed by the court must make to the purchaser, his heirs or assigns, 
or to any person who has acquired the title of such purchaser by redemptio11 
or otherwise a deed or deeds of such property. Such deed shall vest in 
the grantee all the right, title and interest of the mortgagor in and to the 
property sold at the time the mortgage was executed, or which was subse
quently acquired by him and shall be a bar to all claim, right or equity of 
redemption in or to the property by the parties to such action, their heirs 
and personal representatives, and also against all persons claiming under 
them, or any of them, subsequent to the commencement of the action in 
which such judgment was rendered. [R. C. 1905, § 7483 ; C. Civ. P. 1877, 
S 623 ; R. C. 1895, § 5872. l

Sheriff's deed is sufficirnt evidence of holder'& title to land covered thereby. Van 
Camp v. Weber, 27 S. D. 276.  130 N. W. 591. 

Effect of recitals in sheriff's deed. Hanna.h v. Chase, 4 N. D. 351, 61 N. W. 18, 50 
Am. St. Rep. 656 ; Nichols v. Tingstad, 10 N. D. 172, 86 N. W. 694 ; Thurber v. Miller, 
11 S. D. 124, 75 N. W. 900 ; Wilson v. Russell, 4 D. 376, 31 N. W. 645. 

As to " foreclosure sale " including all proceedings for foreclosure of right of redemp
tion by sale and deed. North Dakota Horse & Cattle Co. v. Serumgard, 17 N. D. ,66, 
29 L.R.A. ( N.S. )  508, 117 N. W. 453. 

No title to land passes upon foreclosure ea.le until sheriff'& deed baa been. executed 
and del i vered. Farr v. Semmler, 24 S. D. 290, 123 N. W. 835. 

Right to rents or income after foreclosure decree a.nd before purchaser's title is JH!r• 
fected.  1 L.R . .A. ( N.S. )  1079. 

Power of equity, in jurisdiction where mortj?llge does not convey the title, to impound 
rents and profit& of mortgaged property pending foreclOB11re. 7 L.R..A. (N.S. ) 1001 . 

1932 



Lien, and Oonlract,. CODE CIVIL PROCEDURE. §§ 8106-8111

Purchase by one cotenant under foreclosure of  mortgage given by one through whom 
the ,cotenants derived title. 19 L.R.A. ( N.S. ) 591. 

Rights of purchaser at foreclosure sale with respect to fixtures. 7 L.R.A. 278 . 
.A�tions by mortgagees for removal of fixtures. 13 .Am. St. Rep. 153 .  
R1J;"ht of one purchasing equity of redemption to cut out second mortgage by pur

cha�mg under foreclosure of first. 8 L.R..A. ( N.S. ) 491. 
Right of purchaser at foreclosure sale to recover amount paid to relieve land from 

tax from prior owner who should have J?aid the same. 22 L.R.A. ( N.S. )  562.
Remedy of purchaser at sale under semor mortgage to which a junior mortgagee wa� 

not made a party. 36 L.R.A. (N .'S. )  437. 
Does a water right used in connection with land mortgaged prior to its acquirement 

pass on foreclosure. 15 L.R.A. ( N.S. )  359, 
Liability of purchaser at mortgage sale of property charged with the payment of 

legacy. 30 L.R.A. ( N.S. )  820. 
�ight of mortgagor to engage in competing business after sale of business and good 

,nil on foreclosure. 19 L.R.A. ( N.S. ) 765, 
Right of one in possession claiming under •oid foreclosure sale. 40 L.R.A. ( N.S. ) 839. 
--right to acquire tax title. 38  L.R.A. ( N.S. ) 333, 

§ 8107. Application of proceeds. The proceeds of . every such sale must
be applied to the discharge of the debt adjudged by the court to be due and 
of the costs; a,nd if there is any surplus it must be brought into court for 
the use of the defendant or of the person entitled thereto, subject to the 
order of the court. [R. C. 1905, § 7484 ; C. Civ. P. 1877, § 624 ; R. C. 1899, 
§ 5873.]·

Judgment may be entered for amount due and owing to plaintiff on mortgage debt, 
and empowering court, in its discretion, to order sale to reconr on portion of mortgage 
debt not due. Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693. 

Right of mortgagor or owner of equity of redemption to maintain action for money 
had and received for surplus received by mortgagee on sale of property. U L.R.A. ( N.S. )  
1041. 

Does bomestelld exemption attach to the surplus upon foreclosure of a lien para• 
mount to the homestead right. 18 L.R.A. ( N.S. ) 491.  

Ia surplus realized upon foreclosure sal e  of real estate after mortgagor's death to be 
deemed real or personal property. 19 L.R.A. ( N.S. )  723. 

Right of junior mortgagee as to surplus upon a foreclosure sale under a senior mort
gage, in a proceeding to which he was not a partv. 20 L.R..A. ( N.S. ) 47. 

Effect of application of proceeds of sale under deed of trust or mortgage upon 
running of limitations against the indebtedness secured. 14 L.R.A. ( N.S. ) 479. 

§ 8108. When surplus invested. If such surplus, or any part thereof, shall
remain in court for the term of three months without being applied for, 
the judge of the district court may direct the same to be put out at interest 
for the benefit of the defendant, his representatives or assigns, subject to 
the order of the court. [R. C. 1905, § 7485 ; C. Civ. P. 1877, § 625 ; R. C. 1899, 
§ 5874.]

. § 8109. Complaint dismissed on payment of installments due. Whenever
an action shall be commenced for the foreclosure of a mortgage upon which 
there shall be due any interest, or any portion or installment of the principal 
and there shall be other portions or installments to become due subsequently, 
the complaint shall be dismissed upon the defendant 's bringing into court 
at any time before decree of sale the principal and interest due with costs 
and disbursements. [R. C. 1905, § 7486 ; C. Civ. P. 1877, § 626 ; R. C. 1899, 
§ 5875.)

§ 8110. When payment stays proceedings. If at any time after judgment
and before sale, the defendant shall bring into court the principal and interest 
due with costs, the proceedings in such action shall be stayed ; but the court 
may enforce the judgment by a further order upon a subsequent default 
in the payment of any of the installments or any part thereof, or of any 
interest thereafter becoming due on such mortgage. [R. C. 1905, § 7487; 
C. Civ. P. 1877, § 627 ; R. C. 1895, § 5876.]

§ 8111. Referee to view premises. If the defendant shall not bring into
court the amount due with costs or if for any other cause a judgment or 
decree shall be entered for the plaintiff, the court may appoint a referee 
to ascertain and report the situation of the mortgaged premises, or may 
determine the same on oral or other testimony, and if it shall appear that the 
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same can be sold in parcels without injury to the interest of the parties, 
the decree must direct so much of the mortgaged premises to be sold as will 
be sufficient to pay the amount then due on such mortgage with costs and 
such judgment or decree shall remain as security for any subsequent default. 
[R. C. 1 905, § 7488 ; C. Civ. P. 1 877, § 628 ;  R. C. 1899, § 5877. ] 

Effect of sale en masse by sheriff directed to sell parcels of land, separately mort• 
gaged, separately. 15 L.R.A. (X .S. ) 549. 

§ 8112. Successive judgments and sales. If in the case mentioned in the
preceding section there shall be any default subsequent to such judgment or 
decree in the payment of any portion or installment of the principal, or of 
any interest due upon such mortgage, the court may upon the application of 
the plaintiff by a further order founded upon such first judgment or decree 
direct a sale of so much of the mortgaged premises to be made under such 
decree as will be sufficient to satisfy the amount so due with costs of the 
application and the subsequent proceedings thereon, and the same proceedings 
may be had as often as a default happens. [R. C. 1905, § 7489 ; C. Civ. P. 
1877, § 629 ; R. C. 1899, § 5878.] 

§ 8113. Sale of whole OTJ ftrst default. If in any of the fore going cases'
it shall appear to the court that the mortgaged premises are so situated that 
a sale of the whole will be most beneficial to the parties, judgment or decree 
must in the first instance be entered for the sale of the whole premises 
accordingly. [R. C. 1905, § 7490 ; C. Civ. P. 1877, § 630 ; R. C. 1899, § 5879. ] 

Sale of entire premises by order of court. Scottish-American Mort. Co. v. Reeve, 
'I N. D. 99, 72 N. W. 1088. 

Proceedings to enforce mortgage for part of debt. 37 L.R.A. 737. 
§ 8114. Rebate on undue part. In such case the proceeds of such sale

must be applied as well to the interest or portion or installment of the 
principal due as toward the whole or residue of the sum secured by such 
mortgage and not due and payable at the time of such sale, and if such residue 
does not bear interest, then the court may direct the same to be paid with 
a rebate of the legal interest for the time during which such residue shall 
not be due and payable, or the court may direct the balance of the proceeds 
of such sale after paying the sum due with costs to be put out at interest 
for the benefit of the plaintiff to be paid to him as the installments or portions 
of the prineipal or interest may become due and the surplus for the benefit 
of the defendant, his representatives or assigns, to be paid to them by order 
of the court. fR. C. 1905, § 7491 ; C. Civ. P. 1877, § 631 ; R. C. 1895, § 5880.] 

§ 8115. Redemption. All i:eal property sold upon foreclosure of mortgages
by order, judgment or decree of court may be redeemed at any time within 
one year after such sale as prescribed by section 8085 upon foreclosure by 
advertisement. [R. C. 1905, § 7492 ; C. Civ. P. 1877. § 633 ; R. C. 1899, § 5881.] 

R ight to proceeds of insurance where loss occun after foreclosure sale but during 
the period of rt•demption. 6 L.R.A. (�.S. ) 448. 

Right of mortgagee who secures a deficiency decree to redeem from the aale. 35 
L.R.A . (X.S.) 413.

§ 8116. Injury to property restrained. The court may by injunction on
good cause shown restrain the party in possession from doing any act to the 
injury of real property during the existence of the lien or foreclosure of a 
mortgag-� thereon and until the expiration of the time allowed for redemp
tion. fR. C. 1_905, § 7493 ; C. Civ. P. 1877, § 634 ; R. C. 1899, § 5882.) 

ARTICLE 3.- PnoTF.CTION OF PcRCHASERS AT FORECLOSURE SALES.

� 8117. Protection of mortgagees in fonclosure sales during period of 
redemption. In all cases where a mortgage has been heretofore, or shall be 
hereafter, foreclosed on real estate, or execution or judicial sales made 
thereof, the purchaser. at such sales, or his successors in interest, may, 
during the yrar of rc•rlemption . in case of the expiration, during such year, 
of any insuranec policy on the premises sold, pay the premium necessary 
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to procure a renewal of such policy ; and, in case of any taxes or assess
men ts being delinquent, or in case any installment of interest or principal 
upon any prior or superior mortgage shall become due during such year 
of redemption, the purchaser may pay the same, and, in all such cases, 
the amount so paid, with interest thereon, shall be and constitute a part 
of the sum necessary to be paid for the redemption from such sale. 8uch 
payments may be proved by a written notice thereof verified by the affidavit 
of the purchaser, his agent or attorney, stating the items and describing 
the premises, which may be recorded in the office of the register of deeds, 
and a copy thereof served upon the sheriff of the county, and from the 
date of such service the sheriff. before issuing any redemption certificate, 
must collect the full amount specified in such notice in addition to the 
amount which would otherwise be due in redemption from such sale, and 
pay the same over to the purchaser at such sale, or his assignee. [1907, 
ch. 127, § 1.J 

§ 8118. Protection of mortgagors. In case any mortgagor, redemptioner
or judgment debtor shall object to the payment of any such insurance 
premium, taxes or prior liens on account of the incorrectness or invalidity 
thereof, he may file with the sheriff an indemnity bond, in an amount and 
with sureties, to be approved by the judge ·of the district court, and 
thereupon the sheriff - must permit redemption to be made without the 
payment of such insurance premiums, taxes or prior liens so excepted to, 
and the purchaser may determine the correctness or validity thereof and 
collect the same, by an action directly upon such bond, which l!,Ction must 
be brought within one year next following such redemption. [1907, ch. 127, 
§ 2.]

ARTICLE 4.- FORECLOSURE OF LAND CONTRACTS. 

§ 8119. Owner must give written notice to vendee or purchaser. No owner
of real estate, or owner of any equity therein, shall hereafter make or exe
cute a contract for deed, bond for deed, or other instrument for the future 
conveyance of any such real estate or equity therein, shall have the right to 
declare a cancellation, termination or forfeiture thereof or thereunder, except 
upon written notice to the vendee or purchaser, or his assigns, as hereinafter 
provided; and such notice shall be given to such vendee or purchaser or his 
assigns, notwithstanding any provision or condition in any such instrument 
to the contrary. [R. C. 1905, § 7494 ;  1903, ch. 204, § 1.] 

Fact that parties treated transal'tion aa sale instead of mortgage did not change 
nature of transaction, as transaction originally mortgage is not converted into sale by

_ mutual mistake of parties. Smith v. Hoff, 23 N. D. 37, 135 N. W. 772. 
Word " assigns " includes within its meaning vendee of purchaser, when kno\VJl to 

vendor, and that notice must be served upon such vendee in order to forfeit contract. 
Williams v. Corey, 21 N. D. 509, 131 N. W. 4 57, Ann. Cas. 1913B, 731. 

Nature of interest of vendor or Tendee in a land contract as real or personal prop
erty. 57 L.R.A. 643. 

§ 8120. In case of default. Contents of notice. Whenever any default
shall have been made in the terms or conditions of any such instrument 
hereinafter made, and the owner or vendor shall desire to cancel or terminate 
the same [he] shall, within a reasonable time after such default, cause a written 
notice to be served upon the vendee or purchaser, or his assigns, stating that 
such default occurred, and that said contract will be cancelled or terminated, 
and shall recite in said notice the time when said cancellation or termination 
shall take effect, which shall not be less than thirty days after the service of 
such notice. [R. C. 1905, § 7495; 1903, ch. 204, § 2.] 

§ 8121. Notice, how served. Such notice shall be served upon the vendee
or purchaser, or his assigns, in the manner now provided for the service of 
Rummons in the district court of this state, if such person to be served resides 
within the state. If such vendee or purchaser, or his assigns, as the case 
may be, resides without the state or cannot be found therein, of which fact, 
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thP. return of the sheriff of the county in . which said real estate is situated, 
that such person to be served cannot be found in his county, shall be prima 
facie evidence, then such notice shall be served by the publication thereof in a 
weekly newspaper withm said county ; or, if there is no weekly newspaper 
within said county, then in a newspaper published at the capital of this state 
for a period of three successive weeks. [R. C. 1905, § 7496 ; 1903r ch. 204, § 3.] 

✓§ 8122. Time allowed. Such vendee or purchaser, or his assigns, shall
have thirty days after the service of such notice upon him. in which to perform 
the conditions or comply with the provisions upon which the default shall 
have occurred ; and upon such performance, and upon making such payment, 
together with the costs of service of such notice, such contract or other instru
ment shall be reinstated and shall remain in force and effect the same as 
if no default had occurred therein. No provision in any contract for the 
purchase of land, or an interest in land, shall be construed to obviate the 
necessity of giving the aforesaid notice, and no contr11-ct shall terminate 
until such notice is given, any provision in such contract to the contrary 
notwithstanding. [R. C. 1905, § 7497 ; 1903, ch. 204, § 4.] 

ARTICLE 5.- FORECLOSURE OF MORTGAGES UPON PERSONAL PROPERTY. 

§ 8123. Power of sale. Foreclosure authorized. A mortgage of personal
property containing a power of sale upon default being made in the conditions 
of such mortgage, authorizing the exercise of such power, may be forecloserl 
in the manner and upon the notice in this article provided. [R. C. 1905, 
§ 7498 : Civ. C. 1877, § 1743 ; R. C. 1895, § 5883. ]

Foreclosure, claims of  tl1 ird party. Hawk v. Konouzki, 10 N.  D. 37 ,  84  N. W. 563 . 
Attempt to enforce lien under clause in a lease giving landlord a l ien on crops and 

chattels as election preventing its enforcement as a chattel mortgage. 20 L.R.A. ( N .S. ) 
259. 

§ 8124·. When proceedings enjoined. When the mortgagee or his assignee
has commenced foreclosure by advertisement and it shall be made to appear 
by the affidavit of the mortgagor, his agent or attorney, to the satisfaction of 
the judge of the district court of the county where the mortgaged property 
is situated that the mortgagor has a legal counterclaim or any other valid 
defense against the collection of the whole or any part of the amount claimed 
to he due on such mortgage, such judge may by an order to that effect 
enjoin the mortgagee or assignee from foreclosing such mortgage by advertise
ment and direct that all further proceedings for the foreclosure be had in 
the district court properly having jurisdiction of the subject-matter ; and for 
the purpose of carrying out the provisions of this section service may be 
made upon the attorney or agent of the mortgagee or assignee. [R. C. 1905, 
§ 7499 ; 1883, ch . 62, § 1 ;  R. C. 1895, § 5884.]

.Mortgagee cannot 11ell at private Bale ; can only give title by foreclosure. Lane v. 
Starr. 1 S. D. 107, 45 N. W. 212 ; Everett v. Buchanan, 2 D. 249, 6 N. W. 439. 

Sale of part of propPrty does not discharge lien as to rest. First Nat. Bank T. 
Elevator Co., 4 S. D. 409, 57 N. W. 77. 

Foreclosure does not raise presumption that property sold for enough to pay debt 
and costs. Baker v. Baker, 2 S. D. 261 ,  49 N. W. 1064 , 39 Am. St. Rep. 776. 

Jt"oreclosure can only be made on breach of conditions ; mortgagee cannot declare him• 
aelf insecure. Humpfncr v. Osborne & Co., 2 S. D. 310, 50 N. W. 88. 

Foreclosure by action . Mortgagee taking possession and using property with coneent 
of mortgagor, not conversion . Van Dusen & Co. v. Arnold, 5 S. D. 1588, 59 N. W. 961. 

Sale of mortgaged property before debt becomes due gives right to forecloee. Elleetad 
"· Elevator Co., 6 N. D. 88, 6:1 N. W. 44. 

Morti:ragee upon default, and after demand and refusal may replevin. Jamee v. Wil• 
aon, 8 N. D. 186,  77 N. W. 603. 

Fori.•closure of chattel rnortga,:?e can only be by advertisement or action. Fint Nd. 
Bank v. Elevator Co., 4 S. D. 409, 57 N. W. 77. 

Mortgagee may take possPRsion anrl sue th i rd party for conversion. on breach of con• 
dit ions. SandagPr v. N. P. Elevatu:- Co., 2 N. D. 3 ,  48 N. W. 438 ; First Nat. Rank v. 
K \\' . Elevator Co. ,  4 S. D. 4 011. 57 N .  W. 77 ; Sanford v. Elevator Co., 2 N. D. 6, 48  
N .  W. 434 ; Best Brewing Co. v. Elevator Co., i, lJ. 62 ,  37 N. W. 763 ; Perry v .  Beaupre. 
Cl D. 49, 50 N. \V. 400. 
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§ 8125. Publication of notice of sale. Notice that the mortgage will be
foreclosed by a sale of the mortgaged property shall be published once am I 
at least six days prior to the sale in a newspaper published at the place o f  
sale, i f  there i s  one ; otherwise in  any newspaper published in the county 
in which the sale is to be made ; and if there is no newspaper published in 
the county, notice shall be given by posting the same in five public places in 
such county for at least ten days prior to the sale. If the mortgagor or hi!> 
agent shall notify the mortgagee or his agent in writing at the time of the 
seizure of the property of his election that notice be give·n by posting instead 
of by publication, it shall be given accordingly as hereinbefore provided .  
[R. C: .  1905, § 7500 ; 1889, ch. 26, § 4 ;  R .  C .  1895, § 5885. ] 

Publication may be in any paper in town nearest place of sale. Felker v. Gra.nt, 10 
8. D. 141, 72 N. W. 81.

Failure to publish notice of sale for twenty days does not release lien, Pitts Agr.
Works v. Baker, 11 S. D. 342, 77 N. W. 586 ; Peoples Saving Inst. v. Miles, 76 Fed. 252, 
22 C. C. A. 152. 

Failure to publish notice; election to foreclose by action. Edmonds v. Riley, 15  S. D. 
470, 90 N. W. 1311. 

§ 8126. Contents of notice. Such notice must specify :
1. The names of the mortgagor and mortgagee and of the assignee, if any.
2. The date of the mortgage.
3. The nature of the default and the amount claimed to be due thereon

at the date of the nQtice. 
4. A description of the mortgaged property, conforming substantially to

that contained in the mortgage. 
5. The time and place of sale.
6. The name of the party, agent or attorney foreclosing such mortgage .

[R. C. 1905, § 7501 ; 1885, ch. 32, § 1 ;  R. C. 1895, § 5886. ) 
§ 8127. When sale ma.de. Postponement. All sales under this article shall

be commenced between, the hours of twelve o 'clock noon and four o 'clock in 
the afternoon of the day spe�ified in the notice within thirty days after 
the seizure of the property, unless the sale shall be postponed. .AJJ.y sale may 
be postponed one week by public announcement at the time of postponement 
when there are no bidders, or when the amount offered is grossly inadequate, 
or upon request of the mortgagor ; provided, that when any mortgage on 
crops contains a stipulation to that effect, it may be foreclosed by a sale of 
such crop, when harvested, in any usual market therefor, at any time, in the 
usual manner, at the market price thereof, in such market and without the 
notice herein before provided ; and the usual and reasonable charges for such 
sale and for the transportation of such grain to such market shall be deemed 
propllr expenses in such foreclosure. [R. C. 1905, § 7502 ; 1899, ch. 120 ; 
R. C. 1899, § 5887 ; 1905, ch. 61. ]

Failure to  sell within twenty days ; election to foreclose by actio1;1. Pitts Agr, Work.a 
v. Baker, 11 S. D. 342, 77 N. W. 586 ; Peoples Saving Inst. v. Miles, 76 Fed. 252, 22
C. C. A. 152 ; Edmonds v. Riley, 1 5  S. D. 470, 90 N. W. 139.

§ 8128. Report of sale. Within ten days after the sale of any mortgaged
property as herein provided the person making the sale shall make out in 
writing a full report under oath of all the proceedings in such foreclosure, 
specifying parti�ularly the property sold, the amount received therefor, the 
amount of the costs and expenses itemized and the disposition made by him 
of the proceeds of the sale and shall file the sam.'e in the office of the register 
of deeds of the county where the mortgage is filed, which report shall be 
received in all courts as prima facie evidence of the facts therein stated. 
[R. C. 1905, § 7503 ; 1889, ch. 26, § 7 ;  R. C. 1895, § 5888.] 

.Failure to file report of sale of chattels on foreclosure within ten days invalidates sale. 
Edmonds v. Riley, 15 S. D. 470, 90 N. W. 139. 

§ 8129. Disposition of proceeds. Out of the proceeds arising from the sale
the person making the sale shall pay : 

1. The costs and expenses of foreclosure.
·2. The amount of the mortgage debt to the person entitled thereto ; and.
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3. The balance, if any, to the owner of the mortgaged property. [R. C.
190�, § 7504 : 1889, ch. 26, § 8 ; 1890, ch. 40, § 2 ;  R. C. 1895, § 5889.J . 

Junior mortgagee entitled to surplus after paying prior mortgage and costs. Smith 
v. Donahoe, 1 3  S. D. :i :l4 ,  8 :l X. \\' . 264 .

Officers' commission for making sale deducted, with debt and other costs. De Luce v .
Root, 12 S. D. 141 , 80 N .  W. 181 .  

§ 8130. Who may purchase at sale. The mortgagee, his assigns, or any
other person may in good faith become a purchaser of the property sold. 
[R .  C. 1 905, § 750G ; 1885, ch. 32, § 3 :  R. C. 1899, § 5890. ] 

Order for stay unnecessary. Nat. Bank v. Hanberg, 10 N. D. 383, 87 N. W. 1006. 
§ 8131. Stipulation waiving provisions of article void. Any stipulation

or agreement in any chattel mortgage by which any provisions of this article 
are waived shall be void. [ .R. C. 1905, § 7506 ; 1889, ch. 26, § 9 ;  R. C. 1895, 
§ 5891 . ]

§ 8132. Fees for publication of notice. The fees for the publication of
notice under the provisions of this article shall in no case exceed the sum of 
three dollars. No greater charge shall be valid for the keeping of live stock 
between the date of its seizure and the date of sale or redemption than is 
now provided by law for the keeping of live stock when impounded. [R. C. 
1905, § 7507 ; 1889, ch. 26, § 6 ;  R. C. 1895, § 5892.] 

§ 8133. Places of sale designated. The boards of county commissioners of
the several counties shall, at their regular quarterly meeting in April of 
each year, designate not less than five public places in their respective 
counties, which shall be the only market places for the sale of chattels under 
the provisions of this article, unless the mortgagor and mortgagee agree upon 
and designate in writing another place in the county as the place of sale, 
in which case the sale shall be made at the place so designated ; which 
written agreement or designation shall be attached to and filed with the 
report of sale. Growing or harvested crops, grain in bulk, lumber, cord� 
wood, buildings, threshing machines, engines, boilers and attachments and 
other like articles and such other property as by reason of its bulk cannot 
be conveniently moved, may be sold where situated, under the provisions 
of this article, without moving the same to one of the market places herein 
provided for. [1909. ch. 127 ; R. C. 1905, § 7508 ; 1889, ch. 26, § 3 ;  1890, 
ch . 40. § l : R. C. 1895, § 5893. ]  

Forel'losure of chattel mortgage in county other than where mortgage wu executed 
and fi led ie void .  Jl.orthwestern Port Huron Co. v. Iverson, 22 S. D. 3H, 133 Am. 
St. Rep. 920, 1 1 7  �- W. 372 . 

Selection of plncce for sale may be made at any meeting of commiBSioners. Felker v. 
Grant, 10 S. D. Hl, 72 N. W. 81 .  

§ 8134. How redemption from sale made. Any mortgagor of personal
property, or his assignee, may redeem the same from a sale upon foreclosure 
of any mortgage within five days after such sale, exclusive of the day of sale, 
by paying or tendering to the owner of the mortgage at the time of sale, 
his agent or attorney, or the person making the sale, the amount for which 
said property was sold with the costs of sale and interest at the rate of seven 
per cent per annum from the date of the sale. The mortgagor or his assignee 
Jesiring to redeem snch property shall at the time of sale give written notice 
to the person making the sale of his desire to make such redemption ; otherwise 
he shall be deemed to have waived his ri�ht to do so. In case such notic� 
is served, the person making such sale shall retain the possession of the 
property sold until the expirat ion of said five days and shall be entitled to 
his reasonable expenses in caring for the same. In case a part only of the 
property sold is recleemed the redemptioner shall pay or tender in addition 
to the price for which such part was sold such a proportion of the costs of sale 
as said price bears to the entire price of all the property sold and also the 
rear-onahle expense of caring for the  propPrty redeemed and interest. [R. C. 
1 90G. � 7:,09 ; l R93.  ch . 79 : R. f' . 1 �%. § 5894. 1  

SPrond mortgag-ce mny f('<IPPm from chath>l mortgage safe by advertlaf'mPnt. Browu 
v. !-,m ith , 13 X. D. 580 , 1 0:! � - \\" . l i l .  
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§ 813G. Misdemeanor to remove from county. When written notice of a
desire to redeem personal property as provided in the last section has been 
given, any person removing such property from the county in . which it was 
aold, prior to the period herein provided for redemption, without the written 
consent of the owner of said property at the time of sale shall be guilty of 
a misdemeanor. [R. C. 1905, § 7510 ; 1893, ch. 79 ; R. C. 1895, § 5895. ]  

§ 8136. Certi1lcate of redemption. Upon the payment or tender of the
amount necessary to redeem, the mortgagee, or person to whom the same 
is paid or tendered, shall execute and deliver to the redemptioner a certificate 
of such redemption, particularly qescribing the property redeemed and the 
mortgage under which the same ,vas sold, which certificate may be filed in 
the office of the register of deeds of the county in which the mortgage is filed 
and shall operate as a release of said property from the mortgage. [R. C. 
1905, § 7511; 1893, ch. 79; R. C. 1895, § 5896.) 

ARTICLE 6.- ACTIONS TO FORECLOSE LIENS ON PERSONAL PROPERTY. 

§ 8137. Foffllosure authorized. An action may be maintained in the dis
trict Murt to foreclose any lien upon personal property. [R. C. 1905, § 7512 ; 
R. C. 1895, § 5897. ]

No provision is made for foreclosure of liens on personal property in county courts.
Mead v. First Nat. Bank, 24 N. D. 12, 138 N. W. 365.

§ 8138. Warrant to seize property. If the plaintiff is not in possession
of the property, a warrant may at the time of issuing the summons, or any 
time before judgment, be issued by the clerk of the court in which the action 
is commenced, commanding the sheriff to seize and safely keep the same to 
abide the final judgment in the action. Such warrant may be issued upon 
the filing of a verified complaint with the clerk, setting forth a cause of 
action in favor of the plaintiff and against the defendant for the foreclosure 
of a lien upon the property, possession of which is sought to be obtained. 
The sheriff must immediately execute the warrant by seizing the property and 
holding the same until disposed of according to law. [R. C. 1905, § 7513 ; 
R. C. 1895. § 5898. )

Forerlosure ; claims of third party. Hawk v. Konouzki. 10 N. D. 37. 84 N. W. 563.
Attempt to enforce lien under clause In a lease giving landlord a lien on crops and

chattels as election preventing its enforcement a11 a chattel mortgage. 20 L.R.A. ( N.S. ) 
259.

§ 8139. Form of warrant. The warrant mentioned in the last section,
exclusive of the venue and title of the action, shall be in substantially the 
following form : 
To the sheriff of the county of . . . . . . . . . . . . . . . . . . . . . . . .  : 

The plaintiff in the above entitled action having filed in my office a verified 
complaint. setting forth a cause of action in favor of the plaintiff and against 
the defendant above named for the foreclosure of a lien upon the personal 
!)roperty hereinafter described and having given the undertaking required 
by law; 

Now, therefore, you are hereby commanded immediately to seize and 
safely keep, until disposed of according to law, the following described per-
sonal property belonging to the defendant . . . . . . . . . . . . . . . . . . . . . .  situatf•d in 
the cqunty of . . . . . . . . . . . . . . . . . .  and state of North Dakota, to wit : (Here 
insert description of property. )  

Such warrant shall be attestP<l and sealed in the s11me manner as a warrant 
of aftachment. [R. C. 1905, § 7514 ; R. C. 1895, § 5899.1  

§ 8140. Undertaking. Before issuing the warrant the clerk must require
a written undertaking on the part of the plaintiff with sufficient surety to 
the effect, that if the defendant recovers judgment, the plaintiff will pay 
all costs that may be awarded to the defendant, and all damages which he 
may sustain by reason of any seizure under the warrant, not exceeding the 
sum named in the undertaking, which must be at least the amount claimed 
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in the complaint and in no case less than one hundred dollars. [R. C. 1905, 
§ 7515 : R. C. 1895, § 5900.J

Counterclaim for damages by reason of  seizure of  property under warrant cannot be 
set up in action in which undertaking is given. Strehlow v. McLeod, 17 N. D. 457, 117
N. W. 525, 17 A. & E. Ann. Cas. 423.

§ 8141. Judgment must state what. In such action judgment in favor of
the plaintiff must specify the amount due on the lien and direct a sale of the 
property to satisfy the same and the costs, by a person appointed thereby, 
or by an officer designated therein, in the manner provided for the sale of 
personal property under execution ; and the application by him of the proceeds 
of the sale, less his fees and expenses, to the payment of the judgment and 
costs. It may also provide for the payment of the surplus to the owner of 
the chattel and for the safe-keeping of the surplus, if necessary, until it is 
claimed by him. If the defendant upon whom the summons is personally
served is liable for the amount of the lien, or for any part thereof, judgment 
may be entered against him accordingly. [R. C. 1905, § 7516 ; C. Civ. P. 
1877, § 674 ; R. C. 1895, § 5901 . ]  

Clerk has no  power to enter personal j udgment against defendant unless amount due 
on indebtedness is found and personal judgment ordered therefor or for detlciency. Firat 
Nat. Bank v. Ma·honey, 23 N. D. 177, 135 N. W. 771. 

§ 8142. Certain provisions relating to attachments applicable. The pro
visions of the chapter on attachment relative to rebonding, the sale of 
perishable property and proceedings in case judgment is in favor of the 
defendant shall apply to proceedings under this article so far as the same 
are applicable. [R. C. 1905, § 7517 ; R. C. 1895, § 5902.J 

§ 8143. Other remedies not affected. This article does not affect any ex
isting right or remedy to foreclose or satisfy a lien upon personal property 
without action. [R. C. 1905, § 7518 ; R. C. 1895, § 5903. l 

Complaint in action to foreclose chattel mortgage need not allege that no proceeding• 
at law or otherwise have been bad for recovery of debt. Second Nat. Bank v. Werner, 
19' N. D. 485, 126 N. W. 100. 

CHAPTER 31. 

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY AND OTHER 
ACTIONS CONCERNING REAL ESTATE. 

§ 8144. Action to determine adverse claims. An action may be maintained
by any persons having an estate or interest in or lien or incumbrance upon 
real property whether in or out of possession thereof, and whether said 
property is vacant or unoccupied against any person claiming an estate 
or interest in or lien or incumbrance upon the same for the purpose of deter
mini�g such adverse �state, interest, lien or incumbrance. [R. C. 1905, § 7519 ; 
C. C1v. P. 1877, § 635 : R. C. 1895, § 5904 ; 1901, ch. 5.J

Not unconstitutional as embracing more than one subject. Eaton v. Ouarantee Co.,
11 N. D. 79, 88 N. W. 1029.

Action to determine adverse claims to and for possession of real estate is maintain
able to same effect as common-law action for ejectment. Ottow v. Friese, 20 N. D. 86,
126 N. W. 503 ; Burke v. Scharf, 19' N. D. 227, 124 N. W. 79.

As cumulative remedy with S. D. Laws 1903. Buckham v. Hoover, 18 S. D. 429, 101 
N. W. 28. 

As to form of pleading. Schneller v. Plankinton, 12 N. D. 561, 98 N. W. 77. 
Sufficiency of complaint. Bennett v. Darl i ng, 15 S. D. 1, 86 N. W. 75 1 ;  Campbell v. 

Trust Co., 14 S. D. 483, 85 N. W. 1015 ; Hale , . .  Grigsby, 12 S. D. 198, 80 N. W. 199 ; 
Brace v. Van Eps, 12 S. D. 191, 80 N. W. 197. 

In action brought to determine adverse claims to land, demurrer to complaint on 
gr_ound of misjoinder of causes of action cannot be sustained, when facts stated con
stitute only one cause of action, although <lemandt1 for relief are inconeistent. Golden 
Valley Land & Cattle Co. v. Johnstone, 21 N. D. 97, 128 N. W. 690. 

Action is purely equitable, and verdict of jury only advisory. Reichelt v. Perry 15 
S. D. 601, 91  N. W. 459 ; O'Neil v. Tyler, 3 N. D. 47, 53 N. W. 434. 

' 

Holder of tax sale certificate has claim of estate or interest within meaning of law.
Clark v. Darlington, 7 S. D. 148, 63 N. W. 771,  58  Am. St. Rep. 835. 

Beneficial owner of land may maintain .action. Dalrymple v. Trust Co., 9 N. D. 308, 
83 N. W. 245. 
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Defendant muat allege and prove facta upon which hie claim ia baaed. Frum Y.Weaver, 13 �- D. 457, 83 N. W. 57'9 ; Shuttuck v. Smith, 6 N. D. 56, 69 N. W. 5.  
Counterclaim bv defendant asking that title be quieted in him. Power Y. Bowdle, 

3 N. D. 107, 54 N. W. 404, 44 Am. St. Rep. 511, 21 L.R.A. 328 ; Betta v. Signor, 7
N. D. 399, 75 N. W. 781. 

Li�s ;  bow far adjudicated in this action. McHenry v. Kidder County, 8 N. D. 413, 
79 N. W. 8?5 ;  Roberts v. First Nat. Bank, 8 N. D. 504, 79  N. W. 1049 ; Buxton Y. 
Sargent, 7 N. D. 503, 75 N. W. 811 ; O'Neil  v. Tyler, 3 N. D. 4:1, 53 N. W. 434. 

Defendant's title material only after plaintiff bas shown right in himself superior to 
defendant's right. Hannah v. Chase, 4 N. D. 351,  61 N. W. 18, 50 Am. St. Rep. 656 . 

.Authorizes lienor to maintain action to determine adverse claims against property. 
Blakemore v. Roberts, 12 N. D. 394, 96 N. W. 1092. 

Court must determine all claims set forth in defendant'• answer in action brought to 
determine adverse claims. Spencer v. Bciseker, 15 N. D. 140, 107 N. W. 189. 

Judgment reforming deed and allowing foreclosure proper in action to determine 
adverse claims. Murphy v. Plankinton Bank, 18 S. D. 317, 100 N. W. 614. 

Owner of note secured by trust deed may maintain action to quiet title againn one 
claiming adversely. llattelle v. Wolven, 19 S. D. 87, 102 N. W. 297. 

Necessity of plaintiff recovering upon strength of own title in action under atatute. 
Conrad v. Adler, 13 N. D. 199, 100 N. W. 722. 

Parties to action to obtain p08Be8sion df real property and determine advene claim■ 
are entitled to jury trial. Burleigh v. Hecht, 22 S. D. 301, 117 N. W. 367 • 

.Administrator has interest in decedent's real estate, and if another is aaserting claim 
adversely to such interest, he may maintain action. Berry v. Howard, 26 S. D. 211,. 127 
N. W. 526, .Ann. Cas. 1913A, 994; 

Holder of equitable title to land may maintain action, though legal title baa been 
transferred by him to defendants. Mitchell v. Black Eagle Min. Co., 26 S. D. 260, 128 
N. W. 159, Ann. Cae. 1913B, 85. 

Any facts constituting defense under rules of equity or at law may be pleaded in &e· 
tion brought under this section. Kenny v. McKenzie, 25 S. D. 485, 49 L.R.A. ( N.S. ) 782, 
127 N.  W. 597. 

Plaintilf need not prove that defendant, in fact, a88erta aome estate, lntereat or lien 
upon real property. Klemmens v. First Nat. Bank, 22 N. D. 304, 133 N. W. 1044. 

Under these sections court may decree payment u condition of granting relief, without 
specific offer to do equity. Tee v. Noble, 23 N. D. 225, 135 N. W. 769. 

Validity of judgment in action to quiet title under statute. Skjelbred T. Shafer, 15 
N. D. 539, 125 Am. St. Rep. 614, 108 N. W. 487.

Publication of 6Ummons, in action to quiet title, without description of land, ia in
sufficient n otice to unknown adverse claimant. Fenton v. Minnesota Title Ina. & T. Co., 
15 N. D. 365, 125 Am. St. Rep. 599, 109 N. W. 363. 

In action to determine adverse claims to land brought by vendor under land contract, 
plaintiff cannot recover both for value of crop raised after forfeiture, and for uae and 
occupation, a fter severance of crop. Golden Valley Land & Cattle Co. v. Johnstone, 2 1  
N .  D .  101 ,  128  N.  W.  6i>t ,  Ann. Cas. 1913B, 631.

Adjudication aa to title is bar to action as to any title claimed by either party at 
commencement of action. Remilliard v. Authier, 20 B. D. 290, <i L.R.A. (N.S. ) 295, 105 
N. W. 626. 

As to similar provision in Cal. Code Civ. Proc., I 738, see Liebrand T. Otto, 56 Cal. 
242 ; Pfister v. Dascey, 65 Cal. 403, 4 Pac. 393 ; Ru88ell v. Broseeau, 65 Cal. 605, 4 Pae. 
643 ; Hancock v. Plummer, 66 Cal. 337, 5 Pac. 514 ; People ex rel. Love v. Center, 66 
Cal. 5 51, 5 Pac. 263, 6 Pac. 481 ; Roman Catholic Archbishop v. Shipman, 69 Cal. 586, 
11  Pac. 343 ; Hyde v. Redding, 74 Cal. 493, 16  Pac. 380 ; Von Drachenfele v. Doolittle, 
77 Cal. 295, 19 Pac. 518 ; Withers v. Jacks, 7'i1 Cal. 297, 12 Am. St. Rep. HS, 21 Pae. 
824 ; Castro v. Barry, 79 Cal. 443, 21 Pac. 946 ; Welsh v. Plumas Co., 80 Cal. 338, 22 
Pae. 254 ; Brusie v. Gates, 80 Cal. 462, 22 Pac. 284 ; Pennie v. Hildreth, 81 Cal. 127, 22 
Pac. 398 ; Bulwer C. llin. Co. v.  Standard C. M. Co., 83 Cal. 589, 23 Pac. 1102, 83 Cal. 
613, 23 Pac. 1 109 ; Harrigan v. Mowry, 84 Cal. 456, 22 Pae. 658, 24 Pac. 48 ; Stratton v. 
California L. & T. Co., 86 Cal. 353, 24 Pac. 1065 ; Benson v. Shotwell, 87 Cal. 49, 25 
Pac. 243 ; Donahue v. Meister, 88 Cal. 121, 22 Am. St. Rep. 283, 25 Pac. 1096 ; Newman 
v. Duane, 89 Cal. 597, 27 Pac. 66 ; Brady v. Burke, 90 Cal. 1, 27 Pae. 52 ; Anzar v.
Miller, 90 Cal. 342, 27 Pac. 29'i1; Shanahan v. Crampton, 92 Cal. 9 ,  28 Pac. 50 ; Welsh v. 
Pluma.a Co., 94 Cal. 368, 29 Pac. 720 ; Austin v. Gagan, 3 Cal. Unrep. 533, 30 Pac. 790 ; 
Crocker v. Carpenter, 98 Cal. 418,  33 Pac. 271 ; Valentine v. Sloss, 103 Cal. 215, 37 Pae.
326, 410 ; Tulfree v. Polhemus, 108 Cal . 670, 41 Pac. 806 ; Heney v. Peaoli, 109 Cal. 53, 
41 Pac. 819 ; Trevaskis v. Peard, 111 Cal. 599, 44 Pac. 246 ; Adame v. Crawford, 116 Cal. 
495, 48 Pae. 488 ; Haney v. Meyer, 117  Cal. 60, 48 Pac. 1014 ; Casey v. Leggett, 125 Cal. 
664, 58 Pae. 264 ; Dranga v. Rowe, 127 Cal . 506, 59 Pac. 944 ; San Jose L. & W. Co. v. 
San Jose R. Co., 129 Cal. 673, 62 Pac. 269 ; affirmed in lS'il U. S. 177, 47 L.ed. 765, 23 
Sup. Ct. Rep. 487 ; Anj?UB v. Craven, 132 Cal .  691 ,  64 Pac. 1091 ; Cooper v. Birch, 137 
Cal. <i72. 70 Pac. 291 ; Butterfield v. Graves, 138 Cal. 155, 71 Pac. 510 ; Cavanaugh 
v. Wholey, 143 Cal. 164, 76 Pac. 979 ; Bollinger v. Wright, 143 Cal. 292, 76 Pac. 1108 ;
Page v. Page, 143 Cal . 602, 77 Pnc. 452 ; Southern Cal. I. Co. v. Wilshire, 144 Cal. 68, 
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77 Pac. 7�7 ; Schroder v. Aden G. Min. Co., 144 Cal. 628, 78 Pac. 20 ; Baillarge v.
Clark, 145 Cal. 589, 104 Am. St. Rep. 75, 79 Pac. 268 ; Reiner v. Schroeder, 1 46  Cal. 
411, 80 Pac. 517 ; Peterson v. G ibbs, 147 Cal . 1, 109 Am. St. Rep. 107, 81 Pae. 1 2 1 ; De 
Leonia v. Hammel, 1 Cal. App. 390, 82 Pac. 349 ; Smith v.  Brannan, 13 Cal. 107 ; Curtis 
v. Sutter, 15 Cal. 259 ; People ex rel. Pixle_y v. Stratton, 25  Cal. 242 ; Horn v. Jones,
2S Cal. 194 ; Ferris v. Irving, 28 Cal. 645 ; Joyce v. 2'feAvoy, 31 Cal. 273, 89 Am. Dee. 
172 ; Reed v. Calderwood, 32 Cal. 109 ; Ayres v. Bensley, 32 Cal. 620 ; Arrington v. 
Liscom, 34 Cal. 3fl5, 94 Am. Dee. 722 ; Brooks v. Calderwood, 34 Cal. 563 ; Pralus v. 
Pacific G. & S. M. Co., 35 Cal. 30, 12 Mor. Min. Rep. 478 ; Roes v. Heintzen, 36 Cal. 313

0 

12 Mor. Min. Rep .. 383 ; Lick v. Diaz, 37 Cal. 437 ; Walsworth v. Johnson, 41 Cal. 61 ;
Byers v. Neal, 43 Cal. 210 ;  Brandt v. Wheaton, 52 Cal. 430, 1 Mor. Min. Rep. 145 ; 
Pierce v. Felter, 53 Cal . 18 ; Stoddart v. Burge, 53 Cal. 394 .  

§ 8145. Use and occupation. Waste. Pleading. Possession. A recovery
may be had in the act10n by any party against the defendant personally 
served or who has appeared or against the plaintiff for the value of the use 
and occupation of the premises and for the value of the property wasted or 
removed therefrom, in the case of a vendor holding over or a trespasser as ·well 
as in case where the relation of vendor has existed. If such recovery is 
desired by plaintiff he shall allege the fact, stating particularly the value 
of the use and occupation, the value of the property wasted or removed. 
and the value of the real property aside from the waste or removal, and 
demand appropriate relief in his complaint. A recovery of possession may 
also be had by the plaintiff or any defendant asking for the affirmative relief. 
[R. C. 1905, § 7520 ; 1901, ch. 5.] 

§ 8146. Joinder of plaintiffs. Any two or more persons having an estate
or interest in or lien or incumbrance upon real property, under a common 
source of title, whether holding as tenants in common, joint tenants, co
partners or in severalty, may unite in an action against any person claiming 
an ad verse estate or interest in, or lien or incumbrance thereon, for the 
purpose of determining such adverse claim, or establishing such common 
source of title, or declaring the same to be held in trust, or of removing a 
cloud upon the same. [R. C. 1905, § 7521 ; C. Civ. P. 1877, § 639 ; R. C. 1895, 
§ 5908 ; 1901, ch. 5 . )

Tenant in common entitled to  rccowr possci;sion as against stranger. Mather v. 
Dunn,  11 S. D. 196,  76 N. W. 922, 74 Am. St. Rep. 788. 

Does not require that plaintiff join all parties claiming an interest in the property. 
Ward v. Brown, 28 S. D. 375, 133 N. W. 69il. 

§ 8147. Description of property. Complaint. In an action for the deter
mination of adverse claims, the property must be described in the co.mplaint 
with such certainty as to enable an officer upon execution to identify it. In 
other respects the complaint, exclusive of the venue, title, subscription and 
verification, may be substantially in the following form, the blanks being 
properly filled. The plaintiff for cause of actions shows to the court that he 
has an estate in, interest in, lien or incumbrance upon (as the case may be ) 
the following described real property, situate in the above named county and 
state, to wit : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

That the defendants claimed certain estates or interests in or liens or incum
brances (as the case may be ) upon the same, adverse to plaintiff. (Here 
allege the facts concerning use and occupation and value thereof, and any 
property wasted or removed and the value thereof, if pertinent. ) 

Wherefore, plaintiff prays. ( 1 )  That the defendants be required to set 
forth all their adverse claims to the property above described, and that the 
validity, superiority and priority thereof be determined : (2 )  That the same 
be adjudged null and void, and that they be decreed to have no estate or 
interest in, or lien or incumbrance upon said property : (3)  That this title 
be qu ieted as to such claim, and that defendants be forever debarred and 
enjoined from further asserting the same : ( 4) That he recover possession of 
t hP premises d escribed, ( if possession is desired) : (5)  That he recover . . . . .  . 
doll ars as the value of the us� and occupation and value of property wasted 
�nd removed therefrom : (6 )  'fhat he h aY<:' �nch other general relief as may 
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J)e just, together with costs and disbursemeuts. [R. C. 1905, § 7522; C. Civ. 1' 
1877, & 637 ; R. C. 1895, § 5906; 1901, ch. 5.] 

As to form of complaint in action to determine adverse claims. Chaffee-l-Iiller Land · Co. v. Barber� 12 N. D. 478, 97 N. W. 850; Hanson v. Franklin, 19 N. D. 259, 123 N. W. 
. 386. 

In action to determine adverse claims under section. 8144, it is not necessary to pro\'e
that defendant asserts somo estate, illterest or lien upon real property in <.'Ontroversy.
:K.lemmens v. First Nat. Bank, 22 N. D. 304, 133 N. W. 1044. 

§ 8148. Joinde:r: of defendants. In an action to determine adverse claim,,
all persons appearing of record to have estates or interest in, or liens or 
incumbrances upon the property, and all persons in possession, may be joined 
as defe.adants, and all others may be joined by inserting in the title of the 
action the following : '' All other persons unknown claiming any estate or 
interest in, or lien or incumbrance upon the property described in the com
plaint." [ R. C. 1905, § 7523; 1899, ch. 157 ; R. C. 1899, § 5907; 1901, ch. 5; 
1905, ch. 4.] 

Proper parties to action to determine adverse claims to real property. Grigsby v.
Larson, 24 S. D. 628, 124 N. W. 856. 

Does not require that plaintiff join all parties claiming an interest in the property.
Ward v. Brown, 28 S. D. 375, 133 N. W. 699. 

§ 8149. Unknown persona ma.de pa.rties. All persons having or claiming
an estate or interest in, or lien or incumbrance upon the property described 
in the complaint, whether as heirs, devisees, legatees, or personal representa
tives of a deceased person, or under any other title or interest, and not in pos
session or not appearing of record in the office of the register of deeds, the 
clerk of the district court or the county auditor of the c<mnty in which the 
land is situate to have such claim, title or interest therein, may be proceeded 
against as persons unkRown, and any order, judgment or decree entered in 
the action shall be valid and binding on such unknown persons, whether of 
age or minors, and on those claiming under them. [R. C. HJ05, § 7524; 1901, 
eh. 5; 1905, ch. 4.] 

§ 8160. Service of summons upon unknown parties defendant. Service of 
• the summons in such action may be bad upon all such unknown persons defend

ant by publication in the manner provided by law for service by publication 
upon defendants whose residences are unknown; provided, that as to such 
unknown persons defendant the affidavit for publication shall be required to 
state in substance the following facts: That the interests of such unknown 
persons defendant in the land described in the complaint are not shown of
record in the office of the register of deeds, the clerk of the district court 
or the �ounty auditor of the county in which such land lies, and the affiant does, 
not kn9w .and is unable to ascertain the names, residences or post office 
addresses of any of the persons who are proceeded against as unknown per
sons defendant; and the affidavit or complaint shall further show that the 
relief sought in the action consists wholly or partly in excluding the defendants 
from any interest in or lien upon specific real property in this state; and 
where jurisdiction is sought to be obtained against unknown persons under 

· the provisions of this section, the summons shall state where the complaint
is or will be filed, and there shall be subjoined to the summons as published, 
a notice signed by the plaintiff's attorney containing a description of the 
land to which such action relates. Unknown corporations claiming interest 
are included within the word " persons " as used in this article. [R. C. 1905. 
§ 7525 ; 1901, ch. 5 ; 1905, ch. 4.] 

Complaint in action to quiet title must allege that plaintiff is owner of land described
in complaint. Ottow v. Friese, 20 N. D. 86, 126 N. W. 503. 

§ 8161. Answer. Counterclaim. In an action to determine adverse claims
a defendant in his answer may deny that the plaintiff has the estate, inter
ests, lien or incumbrance alleged in the complaint coupled with allegations 
setting forth fully and particularly the qrigin, nature and extent of his own 
elaim to the property, and if such defendant claim a lien the original amou:.t 
secured thereby and the date of the same, and the sum remaining due thereon, 
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also whether the same has been secured in any other way or not, and if so 
secured, the nature and extent of such security; or he may likewise set forth 
his rights in the property as a counterclaim and demand affirmative relief 
against the plaintiff and any codefendant; and in such case lie may also set 
forth a counterclaim and recovery from plaintiff or a codefendant for per
manent improvements made by him or those under whom he claims, holding 
under color of title in good faith adversely to the plaintiff or codefendant 
against whom he seeks a recovery; such counterclaim to set forth among 
other things the value of the land aside from the improvements tl!,ereon, and 
as accurately as practicable the improvements upon the land and the value 
thereof; and in such case he may also set forth as a counterclaim his demand 
for recovery of the value of the use and occupation of the premises and value 
of property wasted or removed therefrom, in the same manner as provided 
by section 8145. The answer shall be deemed served on codefendants by filing 
the same in the office of the clerk of court of the county where the action 
is pending at any time within thirty days after the service of summons on 
such defendant is complete. Where affirmative relief is demanded against 
codefendants the allegations constituting counterclaims shall be deemed con
troverted by all the parties, as upon a direct denial or avoidance, as the case 
may require, without further pleading. [R. C. 1905, § 7526; C. Civ. P. 1877, 
§ 641; R. C. 1899, § 5910; 1901, ch. 5.]

Permission to put up buildings to be removed if itrantor needs ground for mining 
purposes, does not constitute color of title. Skelly v. Warren, 17 S. D. 25, 94 N. W. 408. 

Void tax deed constitutes color of title. Meadows v. Osterkamp, 13 B. D. 571, 83 
N. W. 624; Parker v. Vinson, 11 S. D. 381, 77 N. W. 1023; Stok�s v. Allen, 15 B. D. 
421, 8g N. W. 1023. 

Contr�ct of purchase does not constitute color of title. Seymour v. Cleveland, 9 S. D. 
94, 68 N. W. 171; Coleman v. Stalnacke, 15 S. D. 242, 88 N. W. 107. 

Ere<:tion of improvements must be in good faith. Haiwke v. Deffebacb, -i D. 20, 22 
N. W. 480; Wood v. Conrad, 2 S. D. 334, 50 N. W. 95; Deft'eback v. Hawke, 115 U. S. 
392, 29 L.ed. 423, 6 S. Ct. R. 95. 

Actual possession under bona. fide cla.im of title, sufficient for recovery of improve
ments. Pendo v. Beakey, 15 B. D. 344, 8"9 N. W. 655. 

On counterclaim in action to quiet title not being confined to value of improvements. 
Danielson v. Rua., 20 S. D. 478, 107 N. W. 680. 

Good faith claim of title to realty must precede making of improvements in order 
to entitle claimant to allowance for such improvements. McKenzee v. GuBBner, 22 N. D. 
,u, 37 L.R.A.(N.S.) 918, 134 N. W. 33. 

Decision of state engineer a.e to prioritf of water rights could not be reviewed bY 
certiorari although be granted appropriation as, of date of filing petition. Geiger T.
Lea, 26 B. D. 327, 128 N. W. 139. 

Plowing and cultivating land a.a an improvement. 20 L.R.A.(N.S.) 378. , 
Right u between successful pla.intift' a.nd evicted defendant to crops unaevered at 

time of final judgment. 23 L.R.A.(N.S.) 531. 
§ 8152. Reply, what it may contain. Relief. No reply shall be necessary on

the part of the plaintiff, except when the defendant in his answer claims a lien 
or incumbrance upon the property which, prior to the commencement of the 
action, was barred by the statutes of limitation, . or which shall have been 
discharged in bankruptcy, or which constitutes only a cloud, the plaintiff may 
reply setting up such defense and avail himself of the benefit thereof; and in 
all cases when the plaintiff has made permanent improvements on the prop
erty in good faith, while in possession under color of title, he may recover 
a reasonable value thereof as against the defendant recovering the property 
when the reply shall allege the facts stating particularly the value of the 
improvements, the value of the property, and demand appropriate relief. The 
reply shall be served on such defendant and filed with the clerk within twenty 
days after the service of his answer. [1909, ch. 3; R. C. 1905, § 7527; C. Civ. P. 
1877, § 642; R. C. 1899, § 5911; 1901 ch. 5.] 

Must show equitable grounds for recovery, if desired to avail of equitable power■ of 
court. Skelly v. Warren, 17 S. D. 25, 94 N. W. 408. 

§ 8153. Trial. Findings. Possession. Costs. The plaintiff or any de
fendant who has &nswered may bring the case on for trial by serving all 
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other parties who have ippeared with notice of trial. A defendant interposing 
a. counterclaim shall, for purposes of trial, be deemed plaintiff, and the plain
tiff �d codefendants against whom relief is sought, shall be deemed defend
ants as to him. The court in its decision shall find the nature and extent of the 
claim asserted by the various parties, and determine the validity, superiority 
and priority of the same. Any defendant in default for want of an answer, 
or not appearing at the trial, or a plaintiff not appearing at the trial, shall 
be adjudged to have no estate or interest in, or lien or incumbrance upon 
the property ; and he shall also be adjudged to pay the amount demanded 
against him in any counterclaim or reply for the use and occupation of the 
premises, property removed therefrom, and waste committed, except in the 
case of a defendant served by publication and not appearing. H any. counter
claim for improvements has been urged against one recovering property the 
value of such improvements thereof and the value of the land aside from 
the improvements, shall be specifically found. There shall be, likewise, :find
ings on all other counterclaims urged at the trial. If possession of the prem
ises is demanded by the plaintiff or by any defendant asking for affirmative 
relief, such possession shall be awarded to the party asking for possession 
who has the paramount claim to the property, and he may thereupon have 
a writ of possession as against all other parties to the action. Costs shall 
be awarded to the prevailing parties against each adversary in the action 
by the court, except that no costs shall be allowed against the defendant not 
appearing. [R. C. 1905, § 7528; 1901, ch. 5. ] 

Costa cannot be taxed against judgment creditor who is made defendant in action to 
determine adverse claim to homestead property. Klemmens v. First Nat. Bank, 22 . N. D. 
304, 133 N. W. 1044. 

§ 8154. Judgment. When right fails after action brought. In an action
for the recovery of real property, when a party shows a right to recover at 
the time when the action was commenced, but it appears that his right has 
terminated during the pendency of the action, the finding and judgment 
must be according to the fact, and he may recover whatever he may show 
himself entitled to up to the time that his right terminated. (R. C. 1905, 
§ 7529 : 1901, ch. 5. )

Recovery of damages for withholding property when plaintiff's right bas terminated 
after commencement of action. Dunstan v. Ry. Co., 2 N. D. 46, 49 N. W. 426. 

§ 8155. Adjustment of cross judgments. H the decision of the court is in
favor of one party for the recovery of the real property and in favor of another 
for improvements, the former shall have the option for sixty days after re
ceiving notice that the :findings are filed, to pay the value of such improve
ments less such sums as may be found due for use and occupation and waste, 
or of taking judgment against the other party for the value of the land aside 
from the improvements, as determined by the :findings, and such sums as may 
be found due for use and occupation and waste If said option is not exer
cised in writing by said party or his attorney for him, and filed with the 
clerk within sixty days, the other party may thereupon exercise the option 
for him in like manner. If the party entitled to the possessi<•-:J. of the property 
received in lieu thereof a money judgment, the other party may be subrogated 
to all the former 's rights therein, including all the relief he would otherwise 
be entitled to under the :findings ; and judgment shall thereupon be entered 
accordingly. But until payment is made by the party recovering the land 
or tender and deposit in the office of the clerk of the court in which the action 
is pending no writ for the possession of the property shall be issued. [1911, 
ch. 305 : R. C. 1905, § 7530 ; 1901, ch. 5.) 

§ 8156. When def end ant permitted to defend. A defendant in an actio11
to determine adverse claims, proceeded against by name or as an uuknown 
party or heir, or his representative on application and sufficient cause shown 
at any time before trial, must be allowed to defend on such terms as may b!' 
just ; and any such defendant or his representative upon good cause shown. 
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a�d �m such terms as may be just, may be allowed to defend after trial a�1<;1
w1thm oner: year after the rendition of judgment therein, but not otherwi�e:
[R. C. 190a, § 7531 ; 1901, ch. 5. ] . .  , 

§ 8167. Heirs or devisees of c!eceased entrymen, court may determine wbA>i 
are. When any person holding a homestead or tree claim under the laws of 
the United States shall have died before patent therefor has been issued; and� 
by rpason of such death, a patent or final certificate shall afterward bei 
granted to " the heirs, " or to " the (levisees " of such person, the distr.io� 
court of the county in which the lands are situated may, in a civil actiol).. 
brou ght for · that purpose, determine who are such heirs or devisees, an� 
determine their respective shares , in said homestead or tree claim . . [ Wl3, c)1.

1 128. § 1 � 1911, ch . 121, § 1.]  . . · ,§ 8158. Procedure. The provisions of the code of civil procedure of North
Dakota relating to the detei·mination of adverse claims to real estate in S(), 
far as the same may be applicable shall pertain and govern the proct•durc · ii\ 
the action provided for in section 8157. [ 1913, ch. 128, § 2 ;  1911, ch. 121, § 2.l 

§ 8169. Both parties have right of entry. The court in which an action·
is pending for the recovery of real property or for damages for an injuri, 
thereto, or a judge thereof, may on motion upon notice by either party . for 
good cause shown grant an order allowing to such party the right to enter; 
upon the property and make survey and measurement thereof and of any. 
tunnels, shafts or drifts thereon for the purpose of the action, even thougl).' 
the entry for such purpose has to be made through other lands belonging to 
part i es to the action. [R. C. 1905, § 7532 ; C. Civ. P. 1877, § 645 ; R. C. 1899, 
§ 591 4. l
· § 8160. Order for entry. Service. The order must describe the property
and a copy thereof must be served on the owner or occupant and thereupon
such party may enter upon the property with necessary surveyors and assist� 
ants and make such survey and measurement, but if any unnecessary injury is 
done to the property he is liable therefor. [R. C. 1905, § 7533 ; C. Civ. P. 
1877. & 646 : R. C. 1899, § 5915. l 

§ 8161. Purchaser may recover for waste. When real property bas been
sold on execution the purchaser thereof, or any person who may have suc
ceeded to his interest, may after his estate becomes absolute recover dam
ages for injury to the property by the tenant in possession after sale and 
before posRession iR delivered under the conveyances. [R. C. 1905, § 7534 i 
C. Civ. P. 1877, § 647 ; R. C. 1899, § 5916. l

§ 8162. Alienation not to a.tf ect action. An action for the recovery of
real property against a person in possession cannot be prejudiced by · any, 
alienation made by such person either before or after the commencement 
of the action. [R. C. 1905, § 7535 : C. Civ. P. 1877, § 648 ; R. C. 1899, § 5917.Ji 

§ 8163. Mining customs govern mining claims. In actions respecting min ..
ing <>lai.ms proof must he admitted of the ct1.<Jtoms, usages or regulation& 
established and in force at the bar or diggin� embracing such claim ; and such 
customs. u�ages < •r regulations, when not in <>onflict with the laws of this 
st.n tt> an<l the United States, must govern the decision of the action. [R. CJ 
1 905, § 7536 : C. Civ. P. 1877, & 649 : R. C. 1899, § 591 8. ] i 

As to similar provision in Cal. Code Civ. Proc., § 748, sei• McClintock v. Bryden, s:
Cal. 97, 63 Am. D<'c. 87, 1 '.?  :\for. Min. Rep. 443 : St. John v. Kidd, 26 Cal. 263 ; Morto� 
v. R.olambo C. M. Co., 26 Cal . 527, 4 Mor. Miu. Rep. 463 ; Table Mt. T. Co. v. Stranahan,
31 Cal. 387. 

§ a1r4_ Claimants on public land. Any person settled upon the public
lands belonging to the United States on which settlement is not expressly 
prohibited by congress, or some department of the general government, may 
maintain an action for any injuries done the same. also an action to recov�i 
the possession thereof in the same manner as if he possessed a fee sim])18 
title to said lands. [R.  C. 1 90!5. § 7537 ; C. Civ. P. 1877. § 650 : R .  C. 1899, 
§ 591 9. 1

No right to try land conto;;ts. ForbC'11 v. nriscolJ ,  4 D. 336, 31 N. W. 633. 
1 'l 4 f,  
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Appropriation of water right on public land. Sturr v. Beclc, I D. '11, 60 N. W. <181 ;Stu�r v. Deck, 133 U. S. 541 ,  33 L.ed. 761, 10 S. Ct. R. 350. 1H1ght of settler on public land to maintain action againat trespaaser. Olaon .,._ Huntamer. ti �- D. :-l64, 61 K W. 4�9 ;  Vantongcren '"· Jh•1krman, 5 D. 180, 38 N. W. 52 ; LoneTree Ditch Co. v. Cyclone Ditch Co., 15 S. D. 519, 9'1 N. W, 352. 

§ 8165. Holder of contract for purchase of l&nd from st&te may sue. . Any person wh_o shall hold any contract from the state through the board of uni
versity �nq s�)lool lauds, or otherwise, for the purchase of any real property 
within the state, may maintain any action for injuries done the same ; also an 
action to recore'r possession thereof in the same manner as though. he pos
sessed the' fee simple title to such lands ; provided, however, that in any 
action or proceeding by or against a railway company with reference to right 
of way or otherwise, the court shall, in any judgment which it may enter, 
protect the interest of the state in and to such real property, to the extent' 
that the value of such lands taken, at the price agreed to be paid per acre to 
the state therefor, shall be directed to be paid to the proper official of the state ; 
and upon such payment any claim of the state or uny of its boards to such 
part of said property as shall be taken by the railway company shall be at an 
�nd. [1909, ch. 208.J 

CHAPTER 32. 
ACTION FOR NUISANCE, WASTE AND WILLFUL TRESPASS ON REAL PROPERTY. 

· § 8166. Who may bring action of nuisance. An action may be maintained
by any person whose property is injuriously affected or whose personal 
enjoyment is lessened by a nuisance as defined in the civil code ; and by the 
judgment the nuisance may be enjoined or abated as well as damages recov
ered. fR. C. 1905, § 7538 ; C. Civ. P. 1877, � 651 ; R. C. 1895, § 5920.) 

Private action for public nuisance. 31 Am. Dec. 132 ; 25 Am. Rep. 533 ; 52 Am. Rep. 
574. 

\Vhat will be enjoined aa interfering with the comfortable enjoyment of real property. 
10 Am. Rep. 674. 

Ncccssity of intrrest or estate in prelmiaea aff'ccted by nuiaance to auatain action for 
death or bodily injury from nuisance. 43 L.R.A. ( N.S.) 871.  

'Right of one in posseasion to maintain action for nuisance without proving title. 34 
LR.A. ( N.S. ) 560. 

Hespective liabil ities of landlord and tenant for nuisance to each other and to third 
persona. 50 Am. Dec. 776. 

Right of lessee to maintain auit to abate a nuiaance affecting posBeSaion. 3 
L.R.A. ( N.S. ) 448.

Violation of statute or ordinance relating to explosives aa nuisance giYing right of
private action. 48 L.R.A. (N.S. )  878. 

Theory of nuisance as basis of recovery by abutter for injury to property from rail• 
road in street. 36 L.R.A.(N.S. ) 756. 

Obstructions in highway, preventing ac<'e11s to property except by a circuitous route, 
as a special injury entitling owner to maintain action for damages, or to abate the 
nuisance. 8 L.R.A. (N.S. ) 227 ; 21 L.R.A. ( N.S.) 75. 

J nterfcrcn<·e with one's use of a h ighway as a special damage which will austain a.n 
action by him · again�t the wrongdoer. 2'8 L.R.A. ( N.S. ) 1053. 

Right of owner to recover damages to property from nuisance, not of a permanent 
character, existing before the commenccrileut, or at time of the renewal, of the ten• 
ancy. 3 L.R .A. ( N.S. ) 1060. 

Special damage from awning or structure overhanging street which will 811Stain ao• 
tion by private person to abate it. 48 L.R.A. ( KS. ) 173. 

As to similar provision in C11-I. Code Civ. Proc., § 731, eee Meyer v. Metzler, 51 Cal. 
142 ; People v. Gold Run D. & M. Co., 66 Cal. 138, 56 Am. St. Rep. 80, <I Pac. 1152 ; 
Welsh v. Plumas County, 80 Cal. 3 :�s ,  22 Pac. 254 ;  Fisher v. Zumwalt, 128 Cal. <l'il3, 
61 Pac. 8:! ; McCarthy v. Gaston R. M . .t Min. Co., 144 Cal. 5<12, 78 Pac. 7 ;  Meek v. De 
Latour, � Cal. : App. 261, 83 Pac. 300 ; Diane v. Klumpke, 29 Cal. 156 ; CoW"tright v. 
Dear R. & A. W. & M. Co., 30 Cal. 573. 

§ 8167. Waste, when actionable. If a guardian, tenant for life or years,
joint tenant or tenant in common of real property commits waste thereon, 
any person aggrieved by the waste may bring an action against him therefor, 
in which action there may be judgment for treble damages, forfeiture of the 
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estate of th" party offending and eviction from the premises. lR. C. 190;j,
§ 7539 ; C. Civ. P. 1877, § 652 ; R. C. 1899, § 5921.) Enjoining interference with fencea or gates as waste. 7 L.R.A. (N.S. ) 86. Infecting premises with contagious disease as waste. 30 L.R.A. ( N.S. ) 474. Right to interest on damages recoverable for waste. 28 L.R.A. (N.S. )  82. Duty of life tenant to keep property in repair. 33 L.R.A. (N.S.) 669. Impeachment of life tenant for waste in cuttin� timber. 37 L.R.A. (N.S. ) 772.Cutting of timber as waste which may be enjomed. 43 L.R.A. (N.S.) 262. Liability for waste of oil or gas resulting from acts done on neighboring premises.48 L.R.A. (N.S. )  170. As to similar provision in Cal. Code Civ. Proc., I 732, see McCord v. Oakland Q. M.Co., 64 Cal. 134, 49 Am. Rep. 686, 27 Pae. 863 ; Isom v. Rex C. O. Co., 140 Cal. 678,74 Pac. 294 ; Iaom v. Book, 142 Cal. 666, 76 Pac. 606. 

§ 8168. When &nd to whom judgment given. Judgment of forfeiture and
eviction shall only be given in favor of the person entitled to the reversion 
against the tenant in possession when the injury to the estate in reversion 
shall be adjudged in the action to be equal to the value of the tenant 's estate 
or unexpired term, or to have been done in malice. [R. C. 1905, § 7540 ; C. Civ. 
P. 1877, § 653 ; R. C. 1899, § 5922.]

CHAPTER 33. 
ACTION FOR THE SUPPORT OF MARRIED WOMEN. 

§ 8169. When maintainable. A:IJ.y married woman may maintain an action
in the district court of the county in which she resides against her husband 
for failure on his part to provide for her support and the support of her 
minor children, if any, by said husband living with her. [R. C. 1905, § 7541 , 
1890, ch. 167, § 1 ;  R. C. 1895, § 5923. )  Power of  court to compel husband to support wife. Bauer v .  Bauer, 2 N.  D. 108, 49 N. W. 418. Right to maintain mit for maintenance independent of divorce. 77 Am. St. Rep. 228 ; 38 L.R.A. (N.S. )  '951. Effect of husband's own adultery to prevent him from relying on wife's adultery a:, defense to an action for support. 19 L.R.A. (N.S. ) 468. 

§ 8170. Power of court to render judgment. If it shall appear to the
court upon the trial of such action that the husband is able to support or 
contribute to the support of his wife and said children, if any, and that he 
neglects or refuses to perform his duty in that respect, the court shall have 
power to render such judgment as to the support by said husband of his 
wife and said children as shall be equitable in view of the circumstances of 
both parties. [R. C. 1905, § 7542; 1890, ch. 167, § 2; R. C. 1895, § 5924. ) 

§ 8171. Practice. The practice in such action shall conform as nearly as
may be to the practice in actions for divorce. [R. C. 1905, § 7543; 1890, ch. 
167, § 3 ;  R. C. 1895, § 5925. ) 

§ 8172. What pa.yments by husband compelled. 'l'he court may in its dis
cretion require the husband to pay any money necessary to enable the 
plaintiff to prosecute the action and for the support of .the plaintiff and her 
children during its pendency. [R. C. 1905, § 7544; R. C. 1895, § 5926.) 

§ 8173. Security required. Receiver. The court may require the husband
to give reasonable security for making any payments required under the 
provisions of this chapter and may enforce the same by the appointment of 
a receiver or by any remedy applicable to the case. [R. C. 1905, § 7545 ; 
R. C. 1895, § 5927.]

§ 8174. Modifying or vacating judgment. The judgment may be modified
or vacated at any time upon the hearing of the parties. [B. C. 1905, § 7546 ; 
1890, ch. 167, § 4 ;  R. C. 1895, § 5928.] 
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CHAPTER 34. 

ACTIONS AGAINST THE STATE. 

§ 8175. When authorized. Where brought. Undertaking for costs. An
action respecting the title to property, o r  arising upon contract may he. 
brought in the district court against the state the same as against a private 
person. When such actions are not of a local nature they shall be brought in 
the county of Burleigh. The plaintiff at the time of commencing such action 
shall file an undertaking with sufficient surety to be approved by the clerk 
of court to the effect that he will pay any judgment for costs that may be 
rendered against him. [R. C. 1905, § 7547 ; R. C. 1895, § 5929.] 

Actions against state, how commenced. Synod of Dakota v.  State, 2 S. D.  366,  50 
N. W. 632, 14 L.R.A . .US ; Morgan v. State, 9 S. D. 230,  68 N. W. 538 ; Carter v.  State, 
8 8. D. 153, 65 N. W. 422. 

A county may briJlg such action. Lyman Count, v. State, 9 S. D. 413, 69 N. W. 601. 
This provides only means for enforcement of reJected claim against state. Sawyer v . 

.Mayhew, 10 8. D. 18, 71 N. W. 141. 
What claims are valid demands against state. 42 L.R.A. 33. 
Actions againet states. 12 Am. Dec. 517. 
Actions a,fainet officers aa suits against atatea. 1 L.R.A. ( N .S. ) 727. 
When claim against state deemed baaed on contract within atatute permitting action 

againat atat.e. 42 L.R.A. ( N.S. ) 256. 
Immunity from suit of atate institution not of a political or governmental character. 

35 L.R.A. ( �.8.) 243. 
§ 8176. 01aim presented and ref111ed before action brought. No action

upon a claim arising upon contract for the recovery of money only can be 
maintained against the state until the claim has been presented to the state 
auditor for allowance and allowance thereof refused. The neglect or re
fusal of the auditor to act on such claim for a period of ten days after its 
presentation for allowance shall be deemed a refusal to allow the claim. 
[R. C. 1905, § 7548 ; R. C. 1895, § 5930. ] 

Acceptance of partial allowance of claim against atate as an accord and aatiefaction. 
42 L.R.A. ( N.S. ) 117. 

§ 8177. Bow judgment collected. No execution shall issue against the
state on any judgment, but whenever a final judgment against the state 
shall have been obtained in any action the clerk shall make and _furnish to 
the state auditor a duly certified copy of such judgment and the auditor 
shall in due course draw his warrant upon the state treasurer for such 
amount and deliver the same to the person entitled thereto. (R. C. 1905, 
§ 7549 ; R. C. 1895, § 5931.]

CHAPTER 35. 

CONTEMPTS. 

ARTICLB 1. CRIMINAL CONTEHPTB, §§  8178, 8179. 
2. CIVIL CONTEHPTS, § 8180.
3. PUOTIOB IN CONTEllPTS, §§ 8181-8201 •

.AllTICLB 1.- CRIMINAL CoNTEKPT8. 
§ 8178. Defined. Every court of record shall have power to punish as

for a criminal contempt persons guilty of any of the following acts and no 
other : 

1. Disorderly, contemptuous or insolent behavior committed during its sit
ting in its immediate view and presence and directly tending to interrupt its 
proceedings, or to impair the respect due to its authority. 

2. Any breach of the peace, noise or other disturbance directly tending to
interrupt its proceedings. 

1 940 
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3: Willful disobedience of any process or or<ler lawfully issued or madt
by 1t. 

4. Resiijtance willfully offered by any person to the lawful order or process
of the court. 

5. The contumacious and unlawful refusal to be sworn as a witness ; or
after being sworn. to answer any legal and proper interrogatory. 
·. 6. The publication of a false or grossly· inaccurate report of its proceed
· mgs ; but no court can punish as a contempt the publication of a true, full
and fair report of any trial, argument, decision or other proceeding therein.
[R. C. 1 905. § 7550 : R. C. 1 895, § 5932 . ]

Reftection on  judge as  ministerial officer as  t"Ontempt. 15 L.R.A. (N.S. ) 621. 
Assault on or abuse of judge after he has retired from court room. 2 L.R.A. (N.S. ) 

603. 
Statement with respect to ended cause. 68 L.R.A. 251 .  
Criticism of decision or opinion after case has been determined. 17 L.R.A. ( N .S.)  572. 
:Misconduct toward juror as eontt>mpt. 46 L.R.A. ( N.S. ) 517. 
1. Attorney's statement in court concerning deciaions a.s contempt. 5 L.R.A. ( N.S. ) 

9 16. 
Punish ing counsel for contempt of court during trial as prejudicing righta of party. 

42 L.R.A. ( N.S. ) 428. 
4. One cannot be convicted of willful resistance of search warrant of Mich he bad no

notice or knowledge at the time. State ex rel. Register v .  McGabey, 12 N. D. 635 .  97
N. W. 865, 1 A. & E. Ann. Cas. 650. . . 

8. Contempt by newspaper publications. !l'7 Am. Dec. 630 ; 40 Am. Rep. 642 ; 50 .Am.
St. Rep. 572. . . 

Liability of newspaper proprietor in case of publication without hie •knowledge. 20 
L.R.A .  78 1 .

Publi<-ation of mattor8 derogatory to parties to litigation as contempt of court. 2
B. R .  C. 483 .  · 

Constructive contf'mpt by publications concerning pending cases. 2 Am . .  Dec. !91. 
Publ il:ation of, and comments upon evidcnec, as contunpt. 98  Am. Dec. 414. 
Publii;hing inaccurate report of court decision. 17 L.R.A. (N.S. ) 583, · 

§ 8179. Punishment for. Punishment for a contempt specified in the last
section may be by fine, not exceeding two hundred and fifty dollars or by 
imprisonment not exceeding thirty days in the jail of the county where the 
court is  i;itting, or both, in the discretion of the court. When a person is 
committed to jail for the nonpayment of such fine, he must be discharged at 
the expiration of thirty days ; but when he is also committed for a definite 
time, the thirty days must be computed from the expiration of the definite 
time. [R. C. 1905, § 7551 ; R. C. 1895, § 5933.]  

ARTICLE 2.- CIVIL CONTEAIPTS. 
§ 8180. Detlned. Every court of record has power to punish ·. by fine and

imprisonment, or either, a neglect or violation of duty or other misconduct 
by which a right or remedy of a party to a civil action or proceeding pending 
in the court may be defeated, impaired, impeded or prejudiced in the fol
lowing cases : 

1. An attorney, counselor. clerk, sheriff, coroner or other person in any
manner duly elected or appointed to perform a judicial or ministerial service, 
for a misbehavior in his office or trust, or for a willful neglect oi: violation of 
duty therein ; or for disobedience to any lawful order or process of the court 
or of the judge thereof. 

2. A party to an action or proceeding, for putting in fictitious bail, or
fictitious surety, or for any deceit or abuse of the process or proceedings of 
the court. 

3. A party to an aetion or proceeding, an attorney, counselor or other per
son. for the nonpayment of a sum of money ordered by the court to be paid. 
in a case where by law execution cannot be awarded for the collection of 
such sum : or for any other disobedience to any lawful order, judgment or 
process of the court. 

4. A person for assuming to be an attorn,-;\·, or counselor or other office1·
of the court and acting as such without authority ; for rescuing any prop-
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erty or person in the custody of an officer by virtue of any process or order 
issued by such court ; for fraudulently and willfully preventing or disabling 
from attendance or testifying a witness or a party to an action or proceed
ing, or unlawfully detaining such witness or party while going to, remain
•ing at or returning from the court where the action or proceeding is noticed 
for trial or hearing or is being tried or heard ; or for any other unlawful · 
interference with the proceedings therein. 

5. A person subpoenaed as a witnPss for refusing or neglecting to obey
the subpoena, or to attend or to be sworn, or to answer as a witness. 

6. A_ person summoned as a juror in any conrt, for improperly conversing
with a party to an action or proceeding to be tried at that term. or with any 
other person, in relation to the merits of such action or proceeding; or for 
receiving a communication from any person in relation to the merits of such 
an action or proceeding without immediately disclosing the same to the 
court. 
· · 7. An inferior magistrate, judge, officer or tribunal, for proceeding contrary
to law in a case or matter which has been removed from his jurisdiction to 
the eourt inflicting the punishment; or for disobedience to any lawful order or 
process of the latter court. 
. 8. In any other case expressly authorized by the codes or statutes of this
:state, or where an attachment or any other proceeding to punish for a con
tempt has been usually adopted and practiced in a court of record to enforce 
·a civil remedy or to protect a right of a party to an action or proceeding
in such court. [R. C. 1905, § 7552; R. C. 1895, § 5934. ] 

The power to punish for <'Ontempt. 12 Am. Dee. 178 : 117 Am. St. Rep. 9 50. 
Contempt of <'OUrt in written communi<'ation to e. judge. 26 Am. Rep. 752. 
�ummoning biased or otherwise improper jurors or talesmen e.s a contempt. 20 

L.R.A. ( N .S. ) 1013.
Procuring one having knowledge of offense to lee.ve jurisdiction e.s. 33 L.R.A. (N.S. )

976. 
Conduct designed · to annoy e. litigant and induce him to abandon suit as. 42

L.R.A. ( N.S.) 722.
Refuse.l to restore money or propertv secured under judgment subsequently re'Verscd

or set aside, as. 39 L.R.A. ( N.S. ) 1 100. 
1. Fai lure to appear, or tnrcl iness, of e.ttorney, e.s contempt. 15 L.R.A. (� .S.) 389.
Pun ishing counsel for <'Ontempt of court during trie.l as prejudicing rights of party.

42 L.R.A. ( N.S. )  428. 
Contempt by board of health in disobeying injunction. 48 L.R.A. 708. -
Intoxication in court room as contempt. 33 L.R.A.(N.S. ) 138. 
a. Punishment by court for violation of injunetional order. ,Merchant v. Pielke, 9

N. D. 245, 83 N. W. 18.
Payment of alimony enforced by contempt proceeding. Glynn v. Glynn, 8 N. D. 233,

77 N. W. 594. 
Effect of appEe) from injunction on jurisdiction of trial court to punish for con· 

tempt for its viole.tion. 14 L.R.A. (N.S.) 1 1 50. 
Necessity and sufficiency of notice of injunction to render one not a party, guilty of 

contempt in disobeying it. 2� L.R.A. (N.S.) 1295. 
Contempt in viole.tion of preliminary injunction which would have effect of tre.n• 

ferring possession of property from defendant to ple.intiff. 39 L.R.A. (N.S.) 32. 
Di110bedienee of void order. 16 L.R.A. (N.S. )  1063. 
Violation by prive.te citizen of decree against e. munieipe.lity. 25 L.R.A. ( N.S.) 226. 
Compel lwig payment of e.limony by contempt proceedings. 24 L.R.A. 433. 
Imprisonment for failure to pay al imony as violation of conatitutional provision 

age. inst imprisonment for debt. 17 L.R.A. (N.S. ) 1140. 
Fe.i lure or refuse.l of bankrupt or person having money or property belonging to a 

bankru ot to del iver it to a trustee as contempt. 23 L.R.A. ( N .S. ) 255 . 
. Marrying out of state contre.ry to decree as contempt of court. 40 L.R.A. ( N.S. ) 765. 
Power to punish disobPdience to order in ee.se by striking pleadings. 4 L.R.A. (N.S. ) 

1185 ; 27 L.R.A. ( N.B.) 1062. 
Right to take judicial notice of decree in proceedings to punish violation of same u 

contempt. 24 L.R.A. ( N .S.) 404. 
5. Evasive or false answer bv witness e.s contempt. 41 L.R.A. (N.S. ) 478.
Refusal to produce books or· papers in response to subpoena upon ground that they

contain private matter. 29 LiR.A. (N.S. ) 716. 
8. Disclosure by grand juror of evidence given before grand jury as contempt. 17

L.R.A. (N.B.) 1049.
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ARTICLE 3.- PRACTICE IN CONTEKPTS, 
_§ 818�. How ;i,unish�d when in presence of court. When the offense is committed m. the unmed1ate view and presence of the court or of the judge upon a trial or hearing it may be punished 9UDllllarily. For that purpose an 

?rder must be made, stating the facts which constitute the offense and recit
mg that !he same occurred in such immediate view and presence and plainly and specifically prescribing the punishment to be inflicted therefor. [R. C. 
1905, § 7553 ; R. C. 1895, § 5935. ] 

Criminal eontempt in presence of judge may be punished summarily. State v. Root, 5 N. D. 487, 67 N. W. 59'0, 57 Am. St. Rep. 568 ; State v. Crum, 7 N. D. 299, 74 N. W. 992. 
Rig�t of one charged with contempt to notice and hearin!f, 10 L.R.A.. (N.B. )  1098. 
Punishing counsel for contempt during trial as prejudicing right. of party. 42 L.R.A. (N.S. ) 428. 

§ 8182. When not in presence. When the offense is not so committed the
court or judge must upon being satisfied by affidavit of the commission of 
the offense, either : 

1. Make an order requiring the accused to show cause at a time and place
therein specified why he should not be punished for the alleged offense ; or, 

2. Issue a warrant of attachment directed to the sheriff of any county
where the accused may be found, commanding him to arrest the accused 
and bring him before the court or judge, either forthwith or at a time and 
place therein specified to answer for the alleged offense. [R. C. 1905, § 7554 ; 
R. C. 1895, § 5936. ] Trial for contempt and disbarment in same action is without authority of law. State v. Root, 5 N. D. 487, 67 N. W. 590. 

§ 8183. Order to show cause. Attachment. An order to show cause may
be made in the siction or proceeding in or respecting which the offense was 
committed, either before or after the final judgment or order therein, and is 
equivalent to a notice of motion ; and the subsequent proceedings thereupon 
shall be taken in the action or proceeding as upon a motion made therein. 
In case an attachment is issued it shall be deemed an original special pro
ceeding by the state as plaintiff against the accused as defendant. [R. C. 
1905, § 7555 ; R. C. 1895, § 5937. ] 

Proceedjng fa an original one ; change of judges not allowed. Township v. Aasen, 10 N. D. 264, 86 N. W. 742. Criminal contempt proceeding is not wholly independent proceeding. · State v. Heiser, 20 N. D. 357, 127 N. W. 72. Qual ification of judge to sit on trial of one for contempt consisting of reflections upon himself. 11 L.R • .A. (N.S.) 619. 
§ 8184. Papers served on accused. A copy of the warrant and of the affi

davit, or report of a referee upon which it is issued, must be served upon the 
accused when he is arrested by virtue thereof. [R. C. 1905, § 7556 ; R. C. 1895, 
§ 5938.)

§ 8185. Indorsem.ent on warrant of amount of undertaking required. When
a warrant of attachment is issued the court or judge may in discretion by 
an indorsement thereon fix a sum in which the accused may give an under
taking for his appearance to answer. [R. C. 1905, § 7557 ; R. C. 1895, § 5939.J 

§ 8186. Duty of sheriff when undertaking not given. If an indorsement
is not made upon the warrant, or if such an indorsement is made and an 
undertaking is not given as prescribed in the next section, the sheriff after 
making the arrest must keep the accused in his custody, until the further 
direction of the court or judge. When from sickness or other cause the clC
cuscd is physically unable to attend before the court or judge, that fact is 
a sufficient excuse to the sheriff for not producing him as required by the 
warrant. In that case the sheriff must produce him as directed by the court 
or judge after he becomes able to attend. The sheriff need not in any case 
confine the accused in prison or otherwise restrain him of his liberty except 
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so far as is necessary in order to secure his personal attendance. [R. C. 1905, 
§ 7558 ; R. C. 1895, § 5940.]

§ 8187. Accused discharged from arrest on delivering undertaking. When
. an indorsement is made upon the warrant as prescribed in section 7557, the 
accused must be discharged from arrest upon his executing and delivering 
to the sheriff at any time before the return day of the warrant an undertaking 
to the state in the sum specified in the indorsement with sufficient surety 
to the effect that he will appear on the return of such attachment and abide 
the direction of the court. If required by the sheriff, such surety must justify 
in the same manner as bail upon an arrest. [R. C. 1905, § 7559 ; R. C. 1895, 
§ 5941.]

§ 8188. Procedure on return of warrant. When the accused is produced
by virtue of a warrant, or appears upon the return of a warrant, or of an 
order to show cause the court or judge must, unless the accused admits the 
offense charged, cause interrogatories to be filed, specifying the facts and 
circumstances of the offense charged against him. The accused must make 
written answer thereto under oath within such reasonable time as the court 
or judge allows therefor and either party may produce affidavits or other 
proofs contradicting or corroborating any answer. Upon the original affi
davits, the answer and subsequent proofs the court or judge must determine 
whether the accused has committed the offense charged. [R. C. 1905, § 7560; 
R. C. 1895, § 5942.]  Doee not govern caees under statute relating to intoxicating liquors. State v .  Mass<'y,10 N. D. 154, 86 N. W. 225. Interrogatories filed under statute in contempt proceedings must relate to facts in 

respect to contempt charged. State v. Harris, 14 N. D. 501, 105 N. W .. 621. Neeeuity of finding facts before adjudging one guilty of contempt. 30 L.R.A. (N.S. ) 
564. Effect of denial under oath to purge one of criminal contempt. 9 L.lt.A. (N.S. ) 1119.Invitation or 11olicitation to violate injunction, or coment or acquiescence therein, asjustification for so doing. '9 L.R.A. (N.S.) 304. Inability to pay alimony as defense to contempt. 30 L.R.A. (N.S.) 1001. Truth as defense to publication, pending trial, of article tending to inftuence reeult.6 L.R.A. (N.S. ) 572. 

§ 8189. Final order directing punishment. If it is determined that the
accused has committed the offense charged and if it is a contempt defined in 
section 8180, that it was calculated to or actually did defeat, impair, impede 
or prejudice the rights or remedies of a party to an action or proceeding 
pending in the court or before the judge or a referee, the court or judge must 
make a final order accordingly, directing that the accused be punished by 
fine or imprisonment, or both, as the nature of the case requires. A war
rant of commitment must issue accordingly. [R. C. 1905, § 7561 ; R. C. 1895, 
§ 5943.] Collateral attack on commitment proceedings. 1 L.R.A. (N.S.) 1143. Criminal liability of corporation for contempt. 2 B. R. C. 246. Peraonal liability of judicial officer committmg pcraon for contempt. U L.R.A. 144.

§ 8190. Payment to party injured instead of ftne. If an actual loss or
injury has been produced to any party by the misconduct alleged, the court 
or judge shall order a sufficient sum to be paid by the offender to mch party 
to indemnify him and to satisfy his costs and expenses instead of imposing 
a fine. upon the accused ; and in such case the payment and acceptance of 
such sum shall be an absolute bar to any action by the aggrieved party to 
recover damages for such injury or loss. When no mch actual injury or loss 
has been produced the fine shall not exceed two hundred and fifty dollars 
over and above the costs and expenses of the proceeding. A corporation may 
be fined as prescribed in this section. [R. C. 1905, § 7562 ; R. C. 1895, § 5944.] 

§ 8191. Imprisonment until act performed. When the misconduct proved
consists (\f an omission to perform an act or duty, which it is yet in the power 
of the offender to perform, he shall be imprisoned only until he has performed 
it and paid the fine imposed. In such a case the order and the warrant of 
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commitment, if one is issued, must specify the act or duty to be performed 
and the sum to be paid. In every other case, when special provision is not 
otherwise made by la,v, the offender may be imprisoned for a reasonable tii.1e 
not exceeding six months, and until the fine, if any, is paid; and the order . 
and the warrant of commitment, i f  any, must srwe11y the amount of the fine 
and the duration of the imprisonment. fR. C. 1905, § 7563 ; R. C. 1895. & 5945. ]  

Habeas corpus t o  obtain relief froui imprh;onment for contempt. 8 7  Am. St. Rep. 179. 
When imprisonment for contempt is com;titutional. 37 Am. St. ReJ.>. 763. 
Imprisonment for refusal to obey an order of court is not imprisonment for debt. 

56 Am. Hep. 363.  
Imprisonment for fa ilure to pay alimony as violation of constitutional provision 

again�t imprisonment for debt. 1 7  L.R.A. ( N .S. ) 1 1 4 0. 
§ 81\12. Otfender discharged when unable to endure imprisonment. When

an offender, imprisoned. as prescribed in this chapter, is uuable to endure the 
imprisonment, or to pay the sum, or to perform the act or duty required to be 
paid or performed in order to entitle him to be released, the court or judge 
may in di�cretion and upon such terms as justice requires make an order. 
directing him to be discharged from the imprisonment. [R. C. 1905, § 7564 ; 
R. C. 18!J5, § 5946. ]

§ 8193. Punishment no bar to criminal prosecution. A person punished
as prescribed in this chapter may; notwithstanding be prosecuted criminally 
for the same misconduct, if it . u; a public offense ; but the. court before which 
he is convicted must in forming its sentence take into consideration the pre-
vious punishment. [R, C. 1905, § 7565; R. C. 1895, § 5947 . ]  

§ 8194. Failure to  appear. Prosecution of undertaking. When a person
arrested by authority of a '  warrant of attachment has  given an undertaking 
for his appearance as prescribed ip this chapter . and fa_ils to appear on · the 
1·cturn day of the ·warrant, the conrt may either issue another warrant or make 
an order directing the undertaking to be prosecuted; or both. [R. C. 1905, 
§ 7566 : R. C. 1 895, § 5948. l

§ 8195 .. By whom prosecuted. Extent of recovery. The order directing
the Hndertaking to be prosecuted may in the discretion , of the court or judge 
direet .th e prosecution thereof by and in the name of any party aggrieved 
by the iniscon<luct of the accused. In such a case the plaintiff may recover 
dam ages to the ex tent of the loss or injury sustained by him by reason of the 
misconduct. together with the <'Osts and expenses of prosecuting the proceed
ings in which the warrant was issued, not exceeding the sum specified in the 
undertnk ing. [H.. C. 1 905 . § 7567 ; R. C. 1895, § 5949. ]  

§ 8196. When prosecuted in  name of state. If no party is aggrieved by
the misconduct of · the accnsed the court must, and in any case when the 
court thinks proper so to direct, it may direct the prosecution of the under
taking by the attorney-general, or by the state 's attorney of the county in 
which it was given, in the name of the state. In an action brought pursuant 
to such llirect.ion the state is entitled to recover the entire sum specified in 
the nn<lf>rtakin ,i .  f R. C. 1905. § 7568 : R. C. 1895, § 5950. l 

§ 819'1. Application of proceeds. Out of the money collected the court
whieh directed the prosecution must direct that the person at whose instance 
a warrant was issued be paid such a sum as it thinks proper to satisfy the 
costs and expenses incurred by him and to compensate him for the Joss or 
injury sustained by him by reason of the misconduct. The residue of the 
money must he paid into the treasury of the state to the credit of the school 
fund .  f R. C. 1905. § 7569 : · R. C. 1 895. § 5950.] 

§ 8198. When sheriff liable for insumc:ent surety. After the return of an
�,rerntion unsatisfied, issued upon a judgment, rendered in an action upon 
the undertaking. nn action to recover the amount of the judgment may be 
m aintainrd against the sheriff. when it appears that at the time when the 
11 1 1 <: ' !·t aking was given, the surety was insufficient and the sheriff had reason
able grounds to doubt his eufficiency. Such an action may be maintained by 
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the plaintiff in whose favor the judgment was recovered. If the state was 
plaintiff the action must be prosecuted by the attorney-general or the state 's 
attorney; and any money collected therein must be disposed of as prescribed 
in the last section. [R. C. 1905, § 7570; R. C. 1895, § 5951.] 

§ 8199. Procedure to punish contempt before referee. The commission of
any of the offenses, which constitute contempt of court, upon the trial of an 
action or issue by a referee appointed by the court shall be deemed a contempt 
of the court appointing such referee and the same may be punished by the 
court in like manner and upori the same proceedings as in this chapter 
provided, exeept that the offense may be presented to the court by a report 
of the referee instead of by affidavit. [R. C. 1905, § 7571 ; R. C. 1895, § 5952.] 

. § 8200. How contempts of officers, etc., pun'shed. When a witness fails 
to attend for examination when duly required so to do before a notary public 

. or any other officer, board or tribunal authorized by law to require his at
tendance for examination, or refuses to be sworn, or to answer as a witnPss, 
such notary public, officer, board or tribunal shall certify such fact to .he 

. judge of the di�trict court of the judicial district in which the witness N· 
sides or may be, who must thereupon by order require such witness to attend 

. before him at a time and place to be specified in such order for examina_tion. 
· Upon th<> return day of such order the examination of the witness shall be
conducted before the judge and for the failure of the witness to attend or 
}tis refusal . to do any act required of him by law he may be punished as 
for a contempt upon the same proceedings as are in this chapter provided . 

. {R. C. 1 905, § 7572; R. C. 1895, § 5953.] 
Ticfusal to testify before state examiner ; power to compel. Re Camp, T N. D. 09, Tl 

N. \V. 912.
Power of magistrate to punish witnl!68 for contempt. 1 . L.R.A.(N.S. ) 1135.
?\otary'e power to punish for contempt. 36 L.R.A. 822.

§ 8201. How appeals taken to the supreme court. Appeals may be taken
to the supreme court from any final order adjudging the accused guilty of 
contempt and upon such appeal the supreme court may review all the· pro
ceE>dings had and affidavits and other proof introduced by or against the 
accused. For the purpose of reviewing questions as to the sufficiency of the 
evidence a statement of the case may be prepared and settled within the 
time and in the · manner provided in article 8 of chapter 11 of this code. 
Such appeal shall be taken, except as in this section otherwise provided, in 
the manner prescribed in chapter 15 of this code. 

To render such appeal effectual : 
1. If the appellant has been adjudged guilty of a criminal contempt, an

· undertaking must be executed to the state of North Dakota on the part of
the appellant in the sum of five hundred dollars by at least two sureties to 
the effect that if the order appealed from, or any part thereof, is affirmed 
or the appeal is dismissed, the appellant will pay the amount directed to be 
paid by such order, or the part of such amount as to which the order is 
affirmed and if such order also directs that appellant be imprisoned, that 
he will surrender himself in execution of the order and pay the costs ad
judged against him on such appeal ; or, 

2. If, of a civil contempt. a like undertaking must be executed in double
the amount of the fine imposed and in no case less than two hundred and fifty 
dollars to the same effect as prescribed in subdivision 1 of this section ; or,

3. If the appellant does not desire a stay of the execution of the order
appE>aled from, a like undertaking must be executed in the sum of two hun
dred and fifty dollars to the effect that appellant will pay the costs of the 
appeal if the judgment is affirmed wholly, or in part, or the appeal is dis
missed. 

Unless the undertaking provided for in subdivision 1 or 2 of this section,
as the case may require, is executed on the part of the appellant the execu-
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tion of the order appealed from shall not be stayed. [R. C. 1905, § 7573 ; 
R. C. 1895, § 5954. ]

• Any final order which adjudges defendant guilty ia appealable. State ex rel. Morrill
v, Massey, 10 N. D. 154, 86 N. W. 225.

Appeals in contempt cases, how governed. Township of Noble v. Aasen, 10 N. D. 
264, 86 N. W. 742. 

Affidavits on which warrant is issued in contempt proceedings ma1 be used on hear
ing. State v. Barria, 14 N. D. 501, 105 N. W. 621. 

CHAPTER 36. 

EMINENT DOMAIN. 

§ 8200. De1lned. Bow exercised. Eminent domain is the right to take
private property for public use. Private property shall not be taken or 
damaged for public use without just compensation having been first made 
to or paid into court for the owner. And in case such property is so taken by 
a person, firm or private corporation no benefit to accrue from the proposed 
improvement shall be allowed in ascertaining the compensation to be made 
therefor. Such compensation shall in all cases be ascertained by a jury, 
unless a jury is waived. The right of eminent domain may be exercised in 
the manner provided in this chapter. [R. C. 1905, § 7574 ; Const. § 14 ; R. C. 
1895, § 5955.]  

Does not apply to township and other quaai corporations. Town of Dell Rapid■ v. 
Irving, 7 8. D. 310, 64 N. W. 149, 29 L.R.A. 861. 

City must have damages determined by jury before changing street grade. Searle v. 
City of Lead, 10 S.  D. 312, 73 N. W. 101, 39 L.R.A. 345. 

Erecting poles in street without consent of or compensation to abutting ownera u 
violation. Donovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 .Am. St. Rep. 720, 81 
N. W. 441. 

Land owner who resists taking of hie land for public purpol!lel ia entitled to taxable 
eoats on recovering judgment. Petersburg School Dist. v. Peteraon, 14 N. D. 344, 103 
N. W. 756. 

On right of abutting owner to compensation for maintenance of telegraph and tele· 
phone line on rural highway. Cosgriff v. 'fri-State Teleph. 4; Teleg. Co., 15 N. D. 210, 
S L.R.A. (N.S. ) 1142, 107 N. W. 525. 

Taking of property by eminent domain for railroad purpoae la taking for public uae. 
Northern P. R. Co. v. Boynton, 17 N. D. 203, 115 N. W. 679. 

Right to exercise power of eminent domain to establish telephone system. Northweat
em Teleph. Co. v. Anderson, 12 N. D. 585, 65 L.R.A. 771, 102 Am. St. Rep. 580, 98 
N. W. 706, 1 A. & E. Ann. Cas. 110. 

Erection of telephone poles in street u not proper street UM, Donovan v. Allert, 11 
N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91  N. W. 441.

Aa to manner of exercising po,ver of eminent domain by citie■• Lidgerwood "·
Hichalek, 12 N. D. 348, 97 N. W. 541. 

Damages or injuries for which compensation must be made. 81 Am. Dec. 373 ; 88 
Am. Dec. 113 ; 4 Am. St. Rep. 3:l9 ; 9 Am. St. Rep. 144 ; 19 Am. St. Rep. 459 ; 22 Am. 
Bt. Rep. 50 ; 8 5  Am. St. Rep. 291. 

What constitutes a " taking " of property for which compensation must be made. 
l8 L.R.A. 166. 

What constitutes a " damaging " of property. 36 L.R.A. (N.S. ) 1194. 
Distinction between taking or damaging property and consequential lnjuriea. ,, 

L.R.A. ( N.S. ) 462.
Taking or damaging property by discharging sewers into waterL 48 L.R.A. 69'8.
Lay ing pipe through land as a taking. 24 L.R.A. ( N.8. ) 230.
Cutting off acceBB to highway as a taking or injury. 15 L.R.A. ( N.S. ) 49'.
Casting water upon opposite bank by raising bank of stream aa a taking or damactn,

of property. 48 L.R.A. ( N.S. ) 994. 
Extension of city limits to include toll road aa taking of property for which com• 

pensation must be made. 17 L.R.A. ( N.S. ) 1071. 
Injury to riparian property by deflection of water by atructure erected under atatu• 

tory authority as a taking. 38 L.R.A. (N .S. ) 1040. 
Hight under const itutional provision a�ainst " damaging " 1rivate property for publio

use without compensation , to compensation for consequcntia damages to property, no 
9art of wh ich i 8  taken from smoke, noise, dust, etc., incident to ordinary operation of 
ra i l roads. 1 7  L.R.A. ( N .S. ) 1054 ; 40 L.R.A. (N.S. ) 48. 

U ight of de fal'to corporation to cx�cise. 2 L.•R.A. (N.S. ) 14', 
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Right of foreign corporation to exercise. 24 L.R.A. 32'7. 
Exercise of power by one corporation for a public purpose to be 1ubserved by another. 

11 L.R.A. (N.S. ) 448. 
Aa to similar provision in Cal. Code Civ. Proc., I 1237, see County of San Mateo "· 

Coburn, 130 Cat 631, 63 Pac. 78, 621. 
§ 8203. Exercised for what public uses. Subject to the provisions of this

chapter, the right of eminent domain may be exercised in behalf of the 
following public uses : 

1. All public uses authorized by the government of the United States.
2. Public buildings and grounds for the use of the state and all other

public uses authorized by the legislative assembly of this state. 
3. Public buildings and grounds for the use of any county, incorporated

city, village, town or school district ; canals, aqueducts, flumes, ditches or 
pipes for conducting water for the use of the inhabitants of any ctYUnty, 
incorporated city, village or town ; or for draining any county, incorporated 
city, village or town ; raising the banks of streams, removing obstructions 
therefrom and widening, deepening or straightening their channels ; roads, 
streets and alleys and all other public uses for the benefit of any county, 
incorporated. city, village or town, or th

� 
inhabitants thereof which may be 

authorized by the legislative asaembly ; but the mode of apportioning and 
collecting the costs of such improvemen s shall be such as may be provided 
in the statutes by which the same may be authorized.) 

4. Wharves, docks, piers, chutes, booms, ferries, -6ridges, toll roads, by- ·
roads, plank and turnpike roads, railroads and street railways ; canals, ditches, 
flumes, aqueducts and pipes for public transportation, supplying mines and 
for irrigating purposes, draining and reclaiming lands. 

5. Roads, tunnels, ditches, flumes, pipes and dumping places for working
mines ; alRo outlets, natural or otherwise, for the flow, deposit or conduct of 
tailings or refuse matter from mines ; also mill dams. 

6. By-roads leading from highways to residences and farms.
7. Tele�aph and telephone lines.
8. Sewerage of any incorporated city, or of any village or town, whether

incorporated or unincorporated, or of any settlement consisting of not less 
than ten families, or of any public buildings belonging to the state, or to 
any college or university. 

9. Cemeteries and public parks. [R. C. 1905, § 7575 ; R. C. 1895. § 5956.J
Uses for which power of eminent domain cannot be exercised. 102 Am. St. Rep. S09.
Wliat is public use. 11  L .. R.A. 285 ; 22 L.R.A. (N.S. )  35 ; 16 Am. St. Rep. 610.
Where power resides to declare what Is a public use. 22 L.R.A. (N.S.) 110,
Combination of public and private uses. 21 L.R.A. ( N.S. ) 1139.
Effect of offer to serve public on right to resort to eminent domain In aid of attempt

to transmute water power Into electricity for sale. 6 L.R.A. ( N.S. ) 122.
Taking property of one person to compensate another for property taken for a public 

purpose. 46 L.R.A. (N.S. ) 319. 
Right to exercise power as affected by fact that principal benefit will be derived out 

of the state. 46 L.R.A. (N.S. ) 1073. 
Power to exercise for purposes of school. 48 L.R.A. (N,E!.) 485. 
For what purposes the flowage of lands may be authoriied by statute. 14 L.R.A. 487. 
Taking of property for manufacturing power as a public purpose. 22 L.R.A. (N.S. ) 

160. 
As to similar provision in Cal. Code Civ. Proc., I 1238, see City of Pasadena "· 

Stimson, 91 Cal. 238, 27 Pac. 604 ; Lindsay Irr. Co. "· Mehrtens, 97 Cal. 676, 32 Pac. 
802 ; City, etc., San Francisco "· Kiernan, 98 Cal. 614, 33 Pac. 720; Santa Ana "· 
Brunner, 132 Cal. 234, 64 Pac. 287 ; San Francisco & S. J. V. R. Co. •· Leviston, 134 
Cal. 412, 66 Pac. 473 ; Los Angeles T. L. Co. v. Muir, 136 Cal. 36, 68 Pac. 308 ; Laguna 
D. Dist. "· Charles Martin Co., 144 Cal. 209, 77 Pac. 933.

9. Exercise of eminent domain for common schools. 22 L.R.A. ( N.8. ) 169.
8. Exercise of eminent domain for municipal purposes. 22 L.R.A. ( N.S.)  Ml.
--for common achools. 22 L.R.A. ( N.S. )  169.
--for highways. 22 L.R.A. (N.S. ) 99.
--for grading or changing the grade of a street. 26 Am. Rep. 457.
--for drains and scwrr11. 60 L.R.A . 195 ; 65 L.R.A. 2'i3.

....

--for improvement of navigahilit)· of stream. 67 L.R.A. 847 ; 22 L.R.A. (N.S. ) 153.
--for canals. 22 L.R.A. ( �.S . )  152 .

1957 
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Exe�cise of eminent domain for water supply. 58 L.R.A. 241. 
'l ak rng of watt!r for governmental and domestic consumption as a public purpose. 

22 L .R . ..\ . ( X.S. ) 1 56 .  
Furnishing water power for municipal purposes aa a public purpose. 21 L.R.A. (N.S. ) 

410._ 
Right of government to divert water from nontidal stream for power purpose& with• 

out compensation to riparian owner. 37 L.R.A. ( N .S. )  308.  
Com pul_sory u�e of prh·ate property in road work. 42 L.R.A. ( N.S. ) 1045.
�- Dra rnnge_ of prirnte lan<!:1 as public purpose authorizing exercise of power of

eminent domarn. 40 L.R .A. 781 ; l L.R.A. ( N .S. ) 208 ; 22 L.H.A. ( lli .8. ) 163. 
Exercise of eminent domain for turnp ikes. 22 L.R.A. (.N .S . )  101. 
--for purpose of tol l  bridge. 30 L.R.A. ( X.S. ) 360. 
--for i rrigntion purposes. 1 L.n.A. ( N.S. ) 208 ; 22 L.R.A. (N.S. ) lGIJ II 

L.R.A . ( N.S. ) 807.
--to acquire right of way for lessees. 58  L.R.A. 757.
--for rooms and lol!ging ways. 22 L.R.A. ( N .S.)  151.
--for fisheries. 22 L.ltA. ( N .S. ) 152.
--for p ipe lines. 22 L.R.A. ( N.S. ) 136.
--for st:eet railways. 22 L.R.A. ( N.S. ) 134.
--for bridges. 22 L.R.A. ( N .S. ) 135.
--for ferries. 22 L.R.A. ( X.S, ) 135.
--for wharve11. 22 L.R.A. ( N.S. ) 135.
--for relocation of rai lroad. 36 L1R.A. 5m.
--to secure r ight of way for lol!l!iJlg rai lrond. t L.R.A. ( N.S. ) 969.
--for rai lroad appurtenances. 22 L.R.A. ( N .S . )  1 22.
--for construction material. 40 L.R.A. (N.S . i  703.
--for spur tracks 'and sidings. 20 L.R.A. 434 ; 22 L.R.A. 181 ; 35 L.R.A. 636 ; ti

L.R.A. ( N.S. ) 129.
-- --constitutionality of statute conferring power of eminent domain on private

person or corporation other than railroad company for spur or lateral track. 35 
L.R.A. ( X.S. ) 646.

Exercise of power of eminent domain by depot and belt or terminal railway com•
panics. 10 L.R.A. ( N.S. )  !JOO. 

Quantity · of land that may )>e taken by railroad under power of eminent domain. 
22 L.R.A. ( N.S. ) 126. 

Compensation where Janda are taken for right of way of a railroad. 19 Am. St. Rep. 
,58. 

11. Constitutionality of statute conferring power of eminent domain on private per.
ton or corporation other than railroad company, for spur or lateral track. 35
L.R .A. ( N.S. ) 646.

Right to t_�e property for mining purposes. 22 L.R.A.,( N.S. )  153.
--for mmmg road. 1 L.R.A. ( N.S. )  977 ; 22 L.R.A. ( N .S. ) 701. 
- for right of way for mining tunnel. 4 L.R.A. (N .S. ) 106,
--for production of gold. 15 L.R.A. ( N.S. ) 616.
--for purpose of gristmi ll. 18  L.R.A . ( N.S. ) 356.
--for mill dams. 22 L.R.A. (N .S . )  140.
8. Riqht to take property for private road. 16 L.R.A. 81 ; 91 Am. Dec. 585.
--for byways. 22  L.R.A. ( N .S. ) 102.
8. Tnking of property for drains and sewers. 60 L.R.A. 195 ; 65 L.R.A. 273 ; 22

L.R.A. ( �.S .J 168.
Whnt property may he taken for purposes of sewer. 60 L.R.A. 198.
9. Exerci se of c�incnt domain fo: parks. 22 L.R.A. ( N ..S. ) 170.
--for cemekncs. 22 L.R.A. ( !l: .S. ) 171 .

§ 8204. What estate subject to be taken. The following is a classification
of the estates and rights in lands subject to be taken for public use : 

1. A fee simple, when takeu for public buildings or grounds, or for per
manent buildings, for reservoirM and dams and permanent flooding occasioned 
thereby, or for an outlet for a flow or a place for the deposit of debris or 
t:iil ings of a mine. 

2. An easement, ,vhen taken for any other use.
:3 . 'I'he right of entry upon and ocenpation of lands and the right to take

there from snch earth, gravel , stones. trees and timber as may be necessary 
for a p11h!ic use. [ R. C. 1905, § 7576 : R. C. 1895, § 5957. l 

,.-,Turl;,-c> of nere��ity as to extPnt of estate to be taken. 22 L.R.A. ( N .S. )  76. 
Extent of r il!hts acqui red for purposes of water supply. 58 L .R.A. 248. 
Exh•nt of t itle or ri�hts taken for purposes of canal. 61 L.R .A. 836, 838. 
HiJrht of ra ilroad company to material or mineral within right of way. U 

L.R .A .  ( N'$. )  796,
ll8es to which railroad right of way may be devoted· as against the owner of the fee.

36 L.R.A. ( N.S. ) 612. 
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.Eminent Domain. CODE CIVIL PHOCEDURE. § §  8204-8206

Eatoppel, when property ia taken, aubject to certain liens, to deny the validity of the 
liens. 21 L.R.A. ( N.S.) 72. 

Efl'ect of acquisition of title by eminent domain to cut off tax li.ena. 21 L.R.A. ( N.S.) 
es. 

Condemnation or grant of land for railroad right of way as carrying right to lateral 
and aubjacent aupport. 32 L.R.A. ( X.S. ) 155. 

As to similar provision in Cal. Code Civ. Proc., § 1239, see St. Helena W. Co. T • 
. Forbes, 62 Cal. 182, 45 Am. Rep. 659 ; California S. R. Co. v. �outhern Pac. R. Co., 
67 Cal. 59, 7 Pac. 123 ; City of Loa Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585. 

§ 8206. What property ma.y be taken. '!'he private property which may
be taken under this chapter includes : 

l .  All real property belonging to any person.
2. Lands belonging to this state ; or to any county, incorporated city,

village or town not appropriated to some public use. 
3. Property appropriated to public use ; but such property shall not be

taken unless for a more necessary public use than that to which it has been 
already appropriated ;  and whenever a right of way shall have been taken 
and the person, · firm or corporation taking such right of way shall fail or 
neglect for five years to use the same for the purpose to which it had heeh 
appropriated, the attempt by another person, firm or corporation to appropri
ate such right of way shall be considered a more necessary public use. 

4. Franchises for toll roads, toll bridges, ferries and all other franchises ;
but such franchises shall not be taken unless for free highways, railroads or 
other more necessary public use. 

5 . All rights of way for any and all the purposes mentioned in se�tion
8203 and any and all structures and improvements thereon, and the lantls 
held or used in connection therewith . shall be subject to be connected with, 
crossed or intersected by any other right of way or improvement or structure 
thereon. They shall also be subject to a limited use in common with the owner 
thereof when necessary ; but such uses, crossings, intersections and connec
tions shall be made in the manner most compatible with the greatest public 
benefit and the least private injury. 

6. All classes of private property not enumerated may be taken for public
-use, when such taking is authorized by law. [R. C. 1905, § 7577 ; R. C. 1895, 
§ 5958 ; 1901, ch . 75.]

What property may be taken for echool purposes. 48 L.R.A. (N.S.) 488. 
Ae to eimilar provision in Cal. Code Civ. Proc., § 1240. aee California & N. R. "· 

State, 1 Cal. App. 142, 81 Pac. 971 ; Boca & L. R. Co. v. Sierra Valley'& R. Co., a Cal. 
App. 546, 84 Pac. 298. 

8. Right to take l11nds already held for a public use. 40 Am. Rep. 748.
Powt'r of the legislature to authorize the taking of Janda already held for a public

use. 24 Am. Rep. 551. 
What constitutes appropriation of land for right of way by one railroad company 

which .will prevent it& condrmnution by another rail road company. 13 L.R.A. ( N .S. ) 1 97. 
Right of railroad to conrl l'mn r ight of way o,·er or ncross track& of another company 

for a spur track to private ,stablishm!'nta. 5 L.R.A. ( N.S.) 512. 
Tak ing railroad l11nds for dra inage ,li�triet. 2 L.R.A. ( N.S.) 227. 
Coadf'mnation o� right of \\ llY for telegraph or telephone line along railroad right of 

way. 42 L.R.A. ( N.S.) 225. 
Power to lay out street or aighway aerosa railroad property or right of way. 24 

L.R.A. ( �.S.)  1213.
Taking railroad I11nds for ex!' lush·e mnni<'ipal uses. 41 L.R.A. ( N.S.) 828.

§ 8206. What must appear before property taken. Before property can
be taken it must appear : 

1. That the use to which it is to be applied is a use authorized by law.
2. That the taking is necessary to such use .

. 3. If already appropriated to some public  use, that the public use to which
it is to he applied is a more necessary public use. [R. C. 1905, § 7578 ; R. C. 
1895, § 5959 . ]  

t. PnJ.ilic necessity as  gauge o f  power to  exercise ri�ht of  eminent domain. 22
L.R.A. ( �.S. ) 55 .

NeceBSity of taking parti<-ular land hy eminent domain aa a judicial question. 11 
L.R.A.(N.S.) 940 ; 42 Am. S t.  Ill'll, 406 .
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§ §  8206_'.821 1 CODE CIVIL PROCEDURE. Eminent 'Domaiti. 

Degree of necessity requisite to exercise power of eminent domain. 22 L.R.A. ( X.S. ) 
58. 

Necessity for private road. 16 L.R.A. 83. 
--for taking railroad right of way for telegraph or telephone lines. 42 L.R.A. ( N.S. ) · 

235. 
--for draina�e of private lands. 49 L.R.A. 782. 
--for establishment of drains and sewers. 60 L.R.A. 191. 
Discretion as to necessity of exercise of power for purposes of water supply. 58 

L.R.A. 249.
Judge of necesi;ity. 22 L.R.A. (N.S. ) 64.
As to similar provision in Cal. Code Civ. Proc., 5 1241, see City of Pasadena T.

Stimson, 91 Cal. 238, 27 Pac. 604 ; Madera R. Co. v. Raymond Granite Co., 3 Cal. App. 
668, 87 Pac. 27. 

§ 8207 Entry for making surveys, etc. In all cases when land is required
for public use the person or corporation, or his or its agents, in charge of 
such use may survey and locate the same, but it must be located in the 
manner which will be compatible with the greatest public benefit and the 
least private injury and subject to the provisions of section 8222. Whoever 
may be in charge of such public use may enter upon the land and make 
examinations, surveys and maps thereof, and such entry shall constitute no 
cause of action in favor of the owner of the land except for injuries resulting 
from negligence, wantonness or malice. [R. C. 1905, § 7579 ; R. C. 1895, 
§ 5960.]

Selection of  property for condemnation. 22 L.R.A. (N.S . )  82. 
As to similar provision in Cal. Code Civ. Proc., § 1242, see City of Pasadena v. 

Stimson, 91  Cal. 238, 27 Pac. 604 ; San Francisco & S. J. V. R. Co. v. Gould, 122 Cal .  
liOl ,  55 Pac. 411 ; Robinson v .  Southern Co.I. R .  Co., 129  Cal. 8 ,  61 Pac. 1147 ; City of  
Santa Ana v .  Gildmacher, 133  Cal. 395, 65 Pac. 883. 

§ 8208. Proceedings by civil actions. All proceedings under this chapter
must be prosecuted by civil action brought in the district court of the county 
in which the property or some part thereof is situated. [R. C. 1905, § 7580 ; 
R. C. 1895, § 5961 ; 1901, ch. 74. ]

Right of one whose property has been taken for publ ic use without condemnation
proceedings, to maintain action for compensation or for permanent damages. 28 
L.R.A. ( N .S. ) 968. 

As to similar provision in Cal. Code Civ. Proc., § 1243, see California 8, R. Co. •·
Southern Pac. R. Co., 65 Cal. 394, 4 Pac. 344 ; Cali fornia S. R. Co. v. Southern Pae. 
IR. Co., M Cal. 409, 4 Pac. 388 ; Pacific C. H. Co. v. Porter, 7 4 Cal. 261, 15 Pac. 7i4 ; 
California C. R. Co. v. Hooper, 76 Cal. 404, 18 Pac. 599 ; City of Santa Rosa v.
:Fountain W. Co., 138 Cal. 579, 71 Pac. 1123. 

§ 8209. Form of summons. When served. The summons shall be in the
form prescribed by section 7 422, except that the defendant shall be required 
to serve his answer to the complaint within fifteen days after the service of 
summons upon him. In all cases in which personal service is made upon the 
defendant, a copy of the complaint shall be attached to and served with the 
summons. [R. C. 1905, § 7581 ; 1901, ch. 74. ] 

Sufficiency of notice to occupant only of condemnation proceedings. 16 L.R.A. 186 .  
R il!hts of tenants and reversioners of property taken by eminent domain to notice. 

21 LJR.A. 222. 
Right of mortgagee of premises taken by eminent domain to notice. 18 L.R.A. 115. 

§ 8210. Service by publication. Service of the summons by publication
may be made by publishing the same two times, once in each week for two 
1mccessive weeks, in a newspaper published in the county in which the action 
is pending, if a newspaper is published in said county, and if no newspaper 
is published in such county, then in a newspaper published at the seat of 
government of this state. [R. C. 1905, § 7582 ; 1901, ch. 74. ) 

§ 8211. Service by mail. A copy of the summons and complaint must within
two days after the first publication of the summons be deposited in some 
post office in this state, postage prepaid, and directed to the defendant, to 
be served at his place of residence, unless the affidavit for publication stat . !I 

that the residence of the defendant is unknown. [R. C. 1905, § 7583 ; 1901 ,  
ch . 74. ] 
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§ 8212. Service complete, when. Service by publication is complete upon
the expiration of fourteen days after the first publication of the summons, 
or in case of personal service of the summons and complaint upon the defend
ant out of the state, upon the expiration of ten days after the date of such 
service. [R. C. 1905, § 7584 ; 1901, ch. 74.] 

§ 8213. Filed with clerk, when. Note of issue herein shall be filed with
the clerk four days before the date nxed for the trial of the action. [R. C. 
1905, § 7585 ; 1901, ch. 74.) 

§ 8214. May demand a jury, when. Whenever in an action brought under
the provisions of this chapter, an issue for the jury is formed whereby it 
appears that the attendance of a jury will be necessary to assess the damages 
in such action as provided by law, the plaintiff therein may apply to the 
judge of the district court where the same is pending for an order requiring 
a jury to be summoned to assess the damages in such action, as provided by 
law. Thereupon the judge shall forthwith issue an order to the clerk of said 
court requiring a jury to be summoned, and in such order shall specify the 
number of jurors to be drawn, the place where they are to appear, and the 
time when they shall come, which shall not be less than eight days nor more 
than thirty days from the date thereof. Thereupon the clerk shall proceed 
to draw the number of jurors required by such order, in accordance with 
law, relating to the drawing of petit jurors. [R. C. 1905, § 7586 ; 1901, ch. 74.) 

Interest which will disqualify one to serve as commissioner or juror in eminent 
domain proceedings. 47 L.R.A. ( N.S.) 151. 

§ 8215. Fees. Issue of venire. After the names have been so drawn, the
sheriff of said county shall forthwith certify to the clerk his legal fees for 
the service of the venire upon the jurymen who have been drawn, which 
fees shall be those provided by law to be paid to him for the summoning 
of a jury under a special venire ; whereupon the clerk shall forthwith notify 
the plaintiff of the amount of said fees, and upon the payment thereof to 
the clerk, to be paid by him to the sheriff, said clerk shall issue the venire 
forthwith, and the same shall forthwith be served by the sheriff ; the plain
tiff shall give sufficient surety to be approved by the clerk of said court 
for the payment of all jury fees and mileage ; provided, however, such pay
ment shall not be required to be made if the plaintiff be either the state of 
North Dakota, or any city, municipality, town, village, school district or 
other political subdivision, in all of which cases the sheriff 's fees for sum
moning the jury shall be paid by the county as provided by law. [R. C. 1905. 
§ 7587 ; 1901, ch. 74.]

§ 8216. Notice to defendant. Within one day after entry of 'the order for
summoning the jury, the plaintiff shall serve notice of trial upon the opposite 
party, or parties, to euch issue, specifying as the date of trial of said cause, 
the time fixed by such order for the meeting of such jury. [R. C. 1905, § 7588 ; 
1901 . ch. 74. ] 

§ 8217. Special term of court. The court shall sit at a special term to hear
the case according to the lnw and practice of the court, and shall have the 
same power to complete the jury as is provided by law, and the pay of such 
jurymen and the penalty for failure or refusal to appear shall _be the same 
as now provided by sections 3534 and 832. [R. C. 1905, § 7589 ; 1901, ch. 74.J 

§ 8218. Can try at &n adjourned term. Nothing herein contained shall pre
vent the trial of such case at any general, or special, or adjourned term of 
district court, held, or called in the county in which such action is, or may 
be pending. and such action may be tried at any such term ; provided, if 
issue be not joined prior to the commencement of said regular, special or 
adjourned term, the plaintiff may nevertheless require said cause to be tried 
on such day thereof as the court may order : but plaintiff shall serve upon 
the opposite party, or parties, a seven days ' notice of trial . specifying the 
date of trial, as fixed by order of the court. [R. C. 1905, § 7590 ; 1901, ch.  74. ] 
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§ 8219. Method of procedure unchanged. The provisions of this articJo
shall no� be held o_r construed to alter or change the method of procHdure in
any act10n. or actions, save those brought under this chapter. [R. C. 1905, 
§ 7591 ; 1901. ch. 74. ]

§ 8220. What complaint must contain. The complaint must conhin :
1. The name of the corporation, association, commission or person in charge

of �h� public use for which the property is sought, who must be styled 
plamtiff. 

2. The names of all owners and claimants of the property, if known, or
a statement that they are unknown, who must be styled defendants. 

3. A statement of the right of the plaintiff.
4. If a right of way is sought, the complaint must show the location.

general route and termini and must be accompanied with a map thereof 
so far as the same is involved in the action or proceeding. 

5. A description of each piece of land sought to be taken and whether
the same includes the whole or only a part of an entire parcel or tract. All 
parcels lying in the county and required for the same public use may be 
included in the same or separate proceedings, at the option of the plaintiff, 
hut the co11rt may consolidate or separate them to suit the convenience of 
parti es. fR. C. 1905, § 7592 ; R. C. 1895, § 5962. ]  

Art ion to  rondemn property brought in name of  corporation ; compeneation. Bigelow 
v. Draper, 6 N. D. 152, 69 N. W. 570 ; Township of Noble v. Aasen, 8 N. D. 77, '78
N. W. 990.

A!I to similar provision in Cal. Code Civ. Proc., I 1244, sec California 8. R. Co. v. 
Soutlwrn Pac. R. Co. , 67 Cal. 59, 7 Pac. 123 ; Monterey Co. v. Cushing, 83 Cal. 507, 
23 Pac. 700 ; Bishop v. Superior Court, 87 Cal. 226, 25 Pac. 435 ; City of Paeadena v. 
�t imson .  91 Cal. 238, 27 Pac. 604 ; County of San Luis Obispo v. Simaa, 1 Cal. App. 
17.'i ,  81 Pac. 972. 

§ 8221. Who may defend. All persons in occupation of, or h aving or
claiming an interest in any of the property described in the complaint or in 
the damages for the taking thereof, though not named, may appear, plead 
and defend, each in respect to his own prop,,1-ty or interest, or that claimed 
hy him in like manner as if named in the complaint. [R. C. 1905, § 7593 ; R. C. 
] 895, § 5963 . ]  

§ 8222. Power of court. The court shall have power :
1. To regulate and determine the place and manner of making connec

tions and crossings, or of enjoying the common use mentioned in the fifth 
subd ivision of section 8205: 

2. To hear and determine all adverse or conflicting claims to the property
sought to be condemned and to the damages therefor. 

3. To determine the respective rights of different parties seeking condemna
t ion of the same property. [R. C. 1905, § 7594 ; R. C. 1895. § 5964.) 

Amount of compensation tbe only issue to be tr ied. Board of Education v. Prior, 11 
�- n .  292, 77 N. W. 106. 

§ 8223. Assessment of dam.ages. The jury, or court or referee, if a jury
is waived, must hear such legal testimony as may be offered by any of the
parties to the proceedings and thereupon must ascertain and assess : 

1 .  The value of the property sou ght to be condemned and all improve
ments thereon pertaining to the realty and of each and every separate estate
or interest therein ; if it consists of different parcels, the value of each parcel 
and each estate and interest therein shall be separately assessed. 

2. I f  the property sought to be condemned constitutes only a part of a
larg-er parcel , the damagl's which will accrue to the portion not sought to be 
cornll'mned by reason of its severance from the portion sought to be con
<lem1wd nn d the construction of the improvement in the manner proposed 
hv th e pl ii int iff. 

· 3. If the  propl'rty, thou gh no part thereof is taken, will be damaged by
t h e  cnns! ruc-tinn of th e proposed improvement. the amount of such dama ges. 

4. If th�  proprrty is taken or dama ged by the state or a public corporation.
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separately, how much the portion not sought to be condemned and each 
estate or interest therein will be benefited, if at all, by the construction of 
the improvement proposed by the plaintiff; and if the benefit shall be equal 
to the damages assessed under subdivisions 2 and 3, the owner of the parcel 
shall be !1.llowed no compensation except the value of the portion taken ; 
but if the benefit shall be less than the damages so assessed the former shall 
be deducted from the latter and the remainder shall be the only damag<'s 
allowed in addition to the value of the portion taken. 

5. As far as practicable compensation must be assessed separately for prop
erty actually taken and for damages to that which is not taken. [R. C. 190;;, 
§ 7595 ; R. C. 1895, § 5965.] 

A1 to benefits under drainage law not being auesaed by jury. Rosa v. Prante, l'T 
N. D. 266, 115 N. W. 833.

Evidence to efl'ect that owner of abutting land used portion of highway for agricul
tural purposes is inadmiBSible in action to condemn atrip of land within highway limitir 
for telephone line. Tri-State Teleph. & Teleg. Co. v. Cosgriff, 19 N. D. 771, 26-
L.R.A. ( N.S.) 1171, 124 N. W. 75.

!Right to interest on award of damages. 28 L.R.A.(N.S.) 51, 79.
Evidence of the special value of property taken in the exercise of right of eminent

domain. 124 Am. St, Rep. 536. 
Spedal value of property for the purpose for which it is taken aa an element of 

compensation in condemnation proceedings. 11 L.R.A.(N.S.) 996. 
Compensation allowable in eminent domain proceedings as affected by adaptability of 

property for uses other than that to which it ie applied bv owner. 15 L.R.A. ( � .S.) 679. 
Right to consider value of property as a part of a natural water power, in fixing 

compen,ation in eminent domain. 3 L.R.A.(N.S.) 912. 
Injury to, or expense of removing, personalty, ae element of damage for taking rl':1 I 

estate. 4 L.R.A.(N.S.) 890. 
Compensation for injury from establishment of drains and sewers. 60 L.R.A. 223. 
Necessity of making compensation on laying ·out street across railroad propert�·-

24 L.R.A.(�.S.) 1226, 
Right of railroad company to compensation for the crossing of ita track, where it 

intersects a strP<'t or highway, by an electric road. 29 L.R.A. 485; 13 L.R.A.(N.S.) 916. 
Power to authorize construction of telegraph or telephone line nlong railroad right 

�f way. without compensation to railroad company. 29 L.R.A.(K.S.) 703. 
Interruption of business as element of damages for laying out street across railroad 

property. 24 L.R.A.(N.S.) 1231. 
Loss of customers as ekment of damages from obstruction of highway. 1:1 

L.R.A.(N.S.) 253.
Right of owner of casement of way to compensation upon its conversion into public

highway. 2 L.R.A.(N.S.) 598. 
Owner's right to compensation for improvements made by taker before condemnation 

without owner's consent. 5 L.R.A. ( N.S.) 922. 
Pollution of water 'as an element of damages for taking railroad right of way. 47 

L.R.A. 782.
Obstrudion of surfa('e wr.ter · as element of damages in eminent domain proceedings

for a railroad right of way. 13 L.R.A.(N.S.) 237. 
Danger of injury to owner of property or members of his family, or to his live 

stock, as element of damages for railroad right of wny. 10 L.R.A.(N.S.) 1003. 
Allowan<'e of damages for noise in proceedings to condemn railroad right of wav. 

38 L.R.A.(N.S.) 497. 
• 

Data necessary to warrant recovery for consequential damages to real property. 
3 L.R.A.(N.S.) 333. 

Ae to similar provision in Cal. Code Civ. Proc., I 1248, see California B. R. Co. v. 
Southern Pacific R. Co., 67 Cal. 59, 7 Pac. 123. 

1. Rights as between mortgagee and appropriator of property taken by eminent
domain. 18 L.R.A. 114. 

Who entitled to compensation in proceedings to acquire water supply. 58 L.R.A. 
256. 

J.i('Pnsee'e right to ('Ompensatlon. 21 L.R.A. 219. 
Ri!!ht to compensation of j!'rantor in conveyance of determinable fee or estate upon 

conrlition subsequent. 22 L.R.A.(N.S.) 1063. 
What lnnds deemed to be part of tract taken by eminent domain. 67 L.R.A. 932 
Separation of parcela of land by stream, eanal, highway or railroad as affecting the 

right to treat them as one tract for the purpose of aesesaing damages in eminent 
domain proceedinl!f!. 9 L.R.A.(N.S.) 426. 

8. Right of land owner to damages for obstruction of street or highway by railroad
aot,adjacent to his property. 9 L.R.A. (N.S.) 496. 
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Injury to abutting owner by laying street railway near side of street. •3 L.R.A.
554; 25 L.R.A.(N.S.) 1278. 

Right of property owner to compensation for interference with light or air by rail•
road structure on company's own property. 20 L.R.A. ( N.S.) 1061. 

Injuries to abutter's easements of light, air and access by vacating street, changing
grade, etc. 14 L.R.A. 370. 

Right of riparian owner to compensation for damages to his property by con• 
struction, under legislative authority, of dams or booms for floating or storing logs.
22 L.R.A.(N.S.) 641. · 

Additional servitude on highway; telephone or telegraph aa. 3 L.R.A. ( N.S.) 323J 
7 L.R.A.(N.S.) 87. 

---electric power or light line as. 36 L. R. A. ( N.S.) 185. 
--interurban trolley road as. 4 L.R.A.(N.S.) 202; 40 L.R.A. ( N.S.) 254. 
Right of abutting owner to damages for special injuries where street railway i& 

not considered an additional burden. 25 L.R.A.(N.S.) 1265; 36 L.R.A. ( N.S.) 673. 
4. Right to set off benefits against damages in eminent domain proceedings. 9

L.R.A. ( N .S.) 781; 45 Am. Dec. 532.
§ 8224. When right to damages accrues. For the purpose of assessing

compensation and damages the right thereto shall be deemed to have accrued 
at the date of the trial and its actual value at that date shall be the measure 
of compensation for all property to be actually taken, and the basis of dam
ages to the property not actually taken, but injuriously affected, in all cases 
when such damages are allowed as provided in section 8223. No improve
ments put upon the property subsequent to the date of the service of the 
summons shall be included in the assessment of compensation or damages. 
[R. C. 1905, § 7596; R. C. 1895, § 5966.] 

Remedies of owners of property for damages accruing after condemnation. 5 Am. 
St. Rep. 537. 

Right to allowance for improvements made with knowledge that property would be 
required for public use. 36 L.R.A. ( N.S.) 273. 

As to similar provision in Cal. Code Civ. Proc., I 1249, see Los Angeles v. Pomeroy, 
124 Cal. 597, 57 Pac. 585; California Bo. R. R. Co. v. Colton L. & W. Co., 2 Cal. 
Unrep. 244, 2 Pac. 38. 

§ 8225. When title defective. If the title acquired is found to be defective
from any cause the plaintiff may again institute proceedings to acquire the 
same as in this chapter prescribed. [R. C. 1905, § 7597; R. C. 1895, § 5967.] 

§ 8226. When judgment paid. The plaintiff must, within thirty days after
the final judgment, pay the sum of money assessed, except where school or 
public land upon which no contract is outstanding is taken for public use 
under this chapter, the plaintiff shall pay for such land upon the same terms as 
set out in section 171 of this code. [1907, ch. 108; R. C. 1905, § 7598; R. C. 
1895, § 5968.] 

The reference to "section 171 of this code" undoubtedly means section 171 of the 
political code in R. C. 1905, which section is section 304 in the present compilation. 

As to similar provision in Cal. Code Civ. Proc., § 1251, eee California So. R. Co. 
v. Southern Pac. R. Co., 65 Cal. 293, 4 Pac. 12; Glenn Co. v. Johnston, 129 Cal. 404,
62 Pac. 66; County of Madera v. Raymond G. Co., 139 Cal. 128, 72 Pac. 915, 989; 
Farley v. Moran, 3 Cal. Unrep. 572, 31 Pac. 158. 

§ 8227. Payment or deposit. Proceedings annulled. Payment may be made
to the defendant entitled thereto, or the money may be deposited in court 
for the defendant, and be distributed to those entitled thereto. If the money 
is not so paid or deposited, the defendant may have execution as _in civil 
actions, unless execution is stayed by order of the court pending a motion 
for a new trial or on appeal; and if the money cannot be made on execution, 
the court upon a showing to that effect must set aside and annul the entire 
proceedings. [R. C. 1905, § 7599; R. C. 1895, § 5969.) 

Distribution of award in condemnation of land subject to an asseBBment for publfo 
improvements. 45 L.R.A.(N.S.) 451. 

As to similar provision in Cal. Code Civ. Proc., S 1252, see Glenn Co. v. Johnston, 
129 Cal. 404, 62 Pac. 66. 

§ 8228. Final order. Filing. When payments have been made as required
in the last two sections the court must make a final order of condemnation. 
which must describe the property condemned and the purposes of such C\)n
demnation. A copy of the order must be filed in the office of the register of 
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deeds of the county and thereupon the property described therein Rhall vest 
in the plaintiff for the purposes therein specified. [R. C. 1905, § 7600 ; R. C. 
1895, § 5970.]  

As to similar provision in Cal. Code Civ. Proc., I 1253, see California So. R. Co. 1'.
Southern Pac. R. Co., 67 Cal. 59, 7 Pac. 123 ; Callahan v. Dunn, 78 Cal. 366, 20 Pac. 
737 ; City of Alameda v. Cohen, 133 Cal. 5, 65 Pac. 127. 

§ 8229. When possession taken. How money paid def enda.nt. Acceptance,
abandonment of defenses. At any time after the entry of judgment, when
ever the plaintiff shall have paid to the defendant, or into court for the 
defendant, the full amount of the judgment, the district court in which the 
proceeding was tried may upon notice of not less than _ three days authorize 
the plaintiff to take possession of and use the property during the pendency 
of and until the final conclusion of the litigation and may, if necessary, stay 
all actions and proceedings against the plaintiff on account thereof. The 
defendant, who is entitled to the money paid into court for him upon judg
ment, shall be entitled to demand and receive the same at any time there
after upon obtaining an order thc1·efor from the court. It shall be the duty 
of the court, or a judge thereof, upon application being made by such de
fendant to order and direct that the money so paid into court for him be 
delivered to him upon his filing a satisfaction of the judgment, or upon 
his filing a receipt therefor and an abandonment of all defenses to the action 
or proceeding except as to the amount of damages that he may be entitled to 
in the event that a new trial shall be granted. A payment to a defend
ant as aforesaid shall be held to be an abandonment by such defendant of 
all defenses interposed by him, excepting his claim for greater compensa
tion. The payment of the money into court as hereinbefore provided for 
shall not discharge the plaintiff from liability to keep the said fund full 
and without diminution ; but such money shall be and remain as to all acci
dent, defalcations or other contingencies as between the parties to the pro
ceedings at the risk of the plaintiff, and shall so remain until the amount 
of the compensation or damages is finally settled by judicial determination 
and until the court awards the money, or such part thereof as shall be de
termined upon, to the defendant, and until he is authorized or required by 
ordP.r of court to take it. If for any reason the money shall at any time be 
lost, or otherwise abstracted or withdrawn, through no fault of the defendant .  
the court shall require the plaintiff to make and keep the sum good at all 
times until the litigation is finally brought to an end, and until paid over or 
made payable to the defendant by order of the court, as above provided ; 
and until such time or times the clerk of court shall be deemed to be the. cus
todian of the money and shall be liable to the plaintiff upon bis official bond 
for the same, or any part thereof, in case it if1 for any reason lost, or otherwise 
abstracted or withdrawn. The court may order the money to be deposited 
in the state treasury and in such case it shall be the duty of the state treasurer 
to receive all such moneys, duly receipt for and safely keep the same in 
a special fund to be entered on his books as a condemnation fund for such 
purpose, and for such duty he shall be liable to the plaintiff upon bis official 
bond. The state treasurer shall pay out such money so deposited in such 
manner and at such times as the court or judge thereof may by order direct. 
In all cases when a new trial has been granted upon the application of the 
defendant and be bas failed upon such trial to obtain greater compens,tion 
than was allowed him upon the first trial, the costs of such new trial shall 
be taxed against him. [R. C. 1905, § 7601 ; R. C. 1895, § 5971 . ]  

As  to  similar provision in  Cal. Code Civ. Proc., I 1254, see Templeton v .  District 
C'-0urt, 47 Cal. 70 ; Davis v. San Lorenzo R. Co., 47 Cal. 517 ; Loomis v. Andrews, 49 
Cal. 239 ; Vilhac v. Stockton & I. R. Co., 53 Cal. 208 ; In Matter of Dryan, 65 Cal. 
375; 4 Pac. 304 ; Neale v. Superior Court, 77 Cal. 28, 18 Pac. 790 ; San Diego L. & T. 
Co. v. Neale, 78 Cal. 80, 20 Pac. 380 ; Coburn v. Brooks, 78 Cal. 443, 21  Pac. 2 ;  
Spring Valley W. W. v, Drinkhouse, 9 5  Cal. 220, 3 0  Pac. 2 18 ; Los Angell's P .  & G .  R. 
Co. v. Rumpp, 104 CaL 20, 37 Pac. 859 ; Steinhart v. Superior Court, 137 Cal. 575, 
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59 L.R.A. 404, 92 Am. �t. Rep. 183, 70 Pac. 629 ; Pool v. Butler, 141 Cal. 46, Tf Pac. 
44 4 ;  San Lui11 Obispo Co. v. Simas, 1 Cal. App. 175, 81 Pac. 972. 

§ 8230. Rules of practice. Except as otherwise provided in this chapter
the provisions of this code relative to civil actions are applicable to and 
constitutE> the rules of practice in the proceedings mentioned in this chapter. 
[R. C. 1905, § 7602 ; R. C. 1895, § 5972. ) 

Action to condemn land as governed by rules of procedure which obtain in elvll 
actions. Fargo v. Keeney, 11 N. D. 484, 92 N. W. 836.  

General statute relative to costs is not made applicable to condemnation proceedings. 
Petersburg School Dist. v. Peterson, 14 N. D. 344, 103 N. W. 756. 

§ 8231. New trials and appeals. 'l'he provisions of this code relative to
new trials and appeals, except in so far as they are inconsistent with the 
provisions of this chapter apply to the proceedings mentioned in this chapter ; 
provided, that upon the payment of the damages assessed the plaintiff shall 
be entitled to enter into, improve and hold possession of the property sought 
to be condemned as provided in section 8229 and devote the same to the 
public use in question ; and no motion for a new trial or appeal shall after 
such payment in any manner retard the contemplated improvement. Any 
money which shall have been deposited, as provided in section 8229, shall be 
appl ied to the payment of the recovery upon a new trial ·and the remainder, 
if there iH any, shall be returned to the plaintiff. (R. C. 1905, § 7603 ; R. C. 
1895, § 5973.} 

CHAPTER 37. 

RAILROAD RIGHT OF WAY OVER LAND OF DECEDENT OR WARD. 

§ 8232. Bow secured. Whenever any railroad company has located the
line of its road upon or contiguous to any land belonging to any decedent or 
ward, or in which the decedent or ward may have any interest, it shall be 
lawful for the executor, administrator or guardian to agree in writing and 
settle and adjust the damages, with the railroad company, to said land by 
reason of the location of said railroad, and the executor, administrator or 
guardian may in such agreement grant to the railroad company such right 
of way as shall be necessary and required by such railroad company, and 
upon such terms and conditions as may be agreed upon between the executor, 
administrator or guardian and said railroad company, subject to the approval 
of the county court. [ 1907, ch. 204, § 1 . )  

§ 8233. Petition filed·. Such approval may be obtained upon filing in the
county court a verified petition of the railroad company and the executor, 
administrator or guardian, setting forth the name of the decedent or ward, 
the corporate name of the railroad company, a description of the land to 
be used or taken, and for what purpose, the amount to be paid, and that such 
amount is the full value of the lands so taken, and the damages to the re
mainder of the lands. To such petition shall be attached or indorsed thereon 
the agreement mentioned in section 8232. [1907, ch. 204, § 2 . )  

§ 8234. Duty of county court. Upon the filing of such petition and agree
ment, the court shall proceed to hear and determine the same in a summary 
manner, without notice, and if the court is satisfied after a full hearing, that 
said agreement is just and equitable, it shall record such petition and agree
ment, an<l make an order approving such agreement ; and thereafter such 
executor, administrator or guardian, upon payment being made by the railroad 
company of th e consideration therefor as specified in said order, shall there
upon convey to the railroad company, for railroad purposes, the piece or parcel 
of land in said agreement and order described. A copy of said order and 
agreement duly certified by the county court, may be filed in the office of the 
register of deeds of the county wherein such land is situated and when so 
filed shall be notice to all persons. [ 1907, ch. 204, § 3.] 
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CHAPTER 38. 

IRRIGATION. 

ARTICLE 1. IRRIGATION CODE, §§  8235-8247. 
2. DETERMINATION OF WATER RIGHTS, §§ 8248-8252.
3. APPROPRIATION OF WATER, § §  8253-8270.
4. REGULATING USE OF WATER, § §  8271-8274.
5. WATER Co1,nnsSIONERS, §§ 827 5-8284.
6. MISCELLANEOUS PROVISIONS, § §  8285-8301.
7. WATER USERS' ASSOCIATION, § §  8302, 8303.
8. ESTABLJSHllENT AND MAINTENANCE OF Dill'.B, §§ 8304-8320.

ARTICLE 1.- lRRIGATION CODE. 
§ 823lS. Waters of the state, public waters. All waters within the limits of

the state from all sources of water supply belong to the public and, except as 
to navigable waters, are subject to appropriation for beneficial use. [R. C. 
19Q.5, § 7604 ; 1905. eh. 34, § 1.]  

§ 8236. Beneficial use. Appurtenances. Priority. Beneficial use shall be
the basis, the measure, and the limit of the right to use of water, and all waters 
appropriated for irrigation purposes shall be appurtenant to specified lands 
owned by the person claiming the right to use the water, so long as the water 
can be beneficially used thereon. Priority in time shall give the better right. 
In all eases of claims to the use of water initiated prior to the taking effect 
of this article, the right shall relate back to the initiation of the claim, upon 
the diligent prosecution to completion of the necessary surveys and construc
tion for the application of the water to a beneficial use. All claims to the use 
of water initiated after the taking effect of this article shall relate back to 
the date of receipt of an application therefor in the office of the state engineer, 
subject to compliance with the provisions of this article, and the rules and 
regulations established thereunder. fR. C. 1905, § 7605 ; 1905, ch. 34, § 2. ] 

Right of appropriation of water for Irrigation purposes. 98 Am. Dec. 1142. 
Whd constitutes appropriation of. ll() Am. St. Rep. 799. 
Respective rights of appropriator& and riparian owners. 43 Am. Dec. 269. 
R iparian proprietor's right to use water for irrigation. 20 Am. St. ReJ?, 225. 
Correlative rights of upper and lower proprietors to use water for irrigation. 41 

L.R.A. 741.
R il,!ht to divert water from stream for irrigation purposes. 41 L.R.A. 741.
Right to divert water from nontidal stream for irrigation purposes without compensa-

tion to riparian owner. 37 L.R.A. ( N.S. ) 3 1 1 .  
Transfer o f  right to use water for irrigation. 8 5  L.R.A. · 407. 
Rights of prior appropriator of water. 30 L.R.A. 665. 

§ 8237. Eminent domain. The United States, the state, or any person, cor
poration or association . may exercise the right of eminent domain to acquire 
for a public  use any property or rights now or hereafter existing when found 
necessary for the application of water to beneficial uses, including the right to 
enlarge existing structures and use the same in common with the former owner. 
kffy canal right of way so acquired shall be so located as to do the least dam
age to private or public property, consistent with proper and economical 
engineering construction. Such property or rights may be acquired in the 
manner provided by law for the taking of private property for public uses. 
[R. C. 1905. § 7606 ; 1905, ch . 34, § 3 . ]  

Taking property for irrigation purposes. 1 L.R.A. (N.S. ) 208 ; 22 L.R.A. (N.S. ) 162 ; 
35 L.R.A. ( N.S. )  807. 

§ 8238. Reclaiming waters. Water turned into any natural or artificial
water course by any party entitled to the use of such water may be reclaimed 
below and diverted therefrom by such. party, subject to existing rights, due 
allowance for losses being made, as determined by the state engineer. [R. C. 
1905, § 7607 ; 1905, ch. 34, § 4. ] 

1967 



§ §  8230-8242 CODE CIVIL PROCEDURE. Irrigat ion. 

§ 8239. State engineer. Appointment. Duties. Powers. Qualiftcations .
Salary. There shall be a state engineer, who shall be a technically qualified 
and �xperienced hydraulic engineer, to be appointed by the governor and such 
appomtment confirmed by the senate. He shall hold office for the term of four 
years from and after his appointment, or until his successor shall have been 
appointed and shall have qualified. He shall not engage in private practice. 
He shall have general supervision of the waters of the state and of the measure
ment and appropriation thereof, and shall receive a salary of two thousand 
five hundred dollars per annum and actual necessary traveling expenses while 
away from his office in the discharge of official duties ; and until otherwise 
provided by law he shall be ex-officio state coal mine inspector, and it is hereby 
made his duty immediately after the taking effect of this act to make a thor
ough inspection of all lignite mines in the state that are being worked, and 
re�ort to the governor in detail on each mine, the depth and thickness of the 
vem. the average number of tons mined daily and the annual output, the selling 
price per ton at the mine, the number of men employed and the wages paid, 
the manner of mining and the machinery used, the rate per ton paid for 
mining, the condition of each mine with reference to the safety of the employes, 
what mines, if any, are on school or institution lands, and such further infor
mation as he may deem proper to report ; and it shall be the duty of every 
mine owner, superintendent or manager of every mine, to give the inspector 
free access to the mine and any information which he may desire with refer
ence to the mine and its management. Whenever the board of university and 
school lands shall request the state engineer to investigate any particular 
piece of land granted to the state under the enabling act for the purpose of 
determining whether or not it is coal-bearing within the meaning of the consti
tution. it shall be his duty to do so and report his conclusions and the basis 
on which they are founded to said board ; but in making such investigations 
and reports he shall, whenever practicable, call to his assistance and consult 
with the dean of the school of mines ( college of mining engineering) and the 
professor of geology at the agricultural college. [ 1907, ch. 52 ; R. C. 1905, 
§ 7608 ; 1905, ch . 34, § 5. 1

�ee also as to duty of the state engineer, section 366. 
§ 8240. Assistant state engineer and expenses of state engineer's office. The

state engineer shall have power to appoint from time to time, during the season 
of the year when field work is practicable, one or more assistant engineers. 
one of whom shall be a graduate from one of the leading technical universities 
of the country, as a mining engineer, at a salary not to exceed one thousand 
eight hundred dollars per annum and actual and necessary traveling expenses 
while away from the office in the discharge of official duties. The state 
engineer may employ other and additional assistants and purchase materials 
and supplies for the proper conduct and maintenance of his office and depart
ment, in pursuance of appropriations as made from time to time for such 
purposes. The salaries and expenses of the office of the state engineer shall 
be paid at the same times and in the same manner as those of other officers 
of the state. The · office of the state engineer shall be located at the seat of 
government. [1907, ch. 52 ; R. C. 1905, § 7609 ; 1905, ch. 34, § 6. ] 

§ 8241. Oath and bond of state engineer and assistant state engineer.
Before entering upon the duties of his office, the state engineer shall take and 
subscribe an oath of office and give bond with good and sufficient sureties to 
be approved by the governor, in the sum of five thousand dollars for the faith
ful performance of his duties, which oath of office and bond shall. upon 
approval. be filed in the office of the secretary of state. The assistant state 
en�inecr shall also take and subscribe an oath for the faithful discharge of 
h is duti es, which oath shall be filed with the secretary of state together with 
hi8  npnointment by the state engineer. fR. C. 1905, § 7610 ; 1905, ch. 34, § 7 . )  

§ 8242. Auditing of claims. All claims for services rendered, expenses
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incurred, or materials or BUpplies furnished under direction of the state 
engineer and which are payable from the funds appropriated for the prose
cution of the work under his direction and supervision, shall ·be approved by 
the state engineer and properly vouchered and filed in the office of the state 
auditor, who shall, if be finds the same to have been incurred in accordance 
with law, audit and allow such claims and isBUe bis warrant on the state 
treasurer in payment thereof. [R. C. 1905, § 7611 ; 1905, ch. 34, § 8.] 

§ 8243. State engineer's report. The state engineer shall prepare and
deliver to the governor, on or before September thirtieth of the year preced
ing the regular session of the legislature, and at other times when required by 
the goyernor, a full report of his office, including a detailed statement of the 
expenclitures thereof, with such recommendations for legislation as he may 
deem advisable. [R. C. 1905, § 7612 ; 1905, ch. 34, § 9.]  

All to reports to the governor, aee, in general, aections 95,  97, 98. 
. § 8244. Fees of state engineer. The state engineer shall receive the follow
ing fees, to be collected in advance and to be paid by him into the general 
fund of the state trea.sury on the last day of March, June, September and 
December of each year : 

For filing and examining an application for permit to appropriate water, 
map and field notes of the same, five dollars. 

For recording any permit, certificate of construction or license issued or 
any other water right instrument, one dollar for the first hundred words and 
fifteen cents for each additional hundred words or fraction thereof. 

For filing any other paper, one dollar. 
For issuing certificates of construction, or license to appropriate water, one 

dollar each. 
For making copy of any document recorded or filed in his office, :fifteen 

cents for each hundred words or fraction thereof. 
For blue print copy of any map or drawing, ten cents per square foot or 

fraction thereof ; for other copies of drawings, actual cost of the work. 
For certifying to such copies, one dollar for each certificate. 
For examining and approving in connection with water right applications, 

plans and specifications for any dam, not exce.eding ten feet in extreme height 
from the foundation, ten dollars ; for a dam higher than ten feet and not 
exceeding thirty feet, twenty dollars ; for a dam higher than thirty feet and 
not exceeding fifty feet, thirty dollars ; for a dam higher than fifty feet, :fifty 
dollars ; or for a canal or other water conduit of an estimated capacity exceed
ing fifty and not more than one hundred cubic feet per second, twenty dollars ; 
for an estimated capacity exceeding one hundred cubic feet per second, thirty 
dollars. 

For inspecting dam sites and construction work when required by law, or 
when necessary in the judgment of the state engineer, ten dollars per day and 
actual and necessary traveling expenses. The fees for any inspection deemed 
necessary by the state engineer and not paid on demand shall be a lien on any 
land or other property of the owner of the works, and may be recovered by 
the state engineer in any court of competent jurisdiction. 

Rating ditches or inspecting plans and specifications of works for the diver
sion, storage and carriage of water, at the request of private parties, not in 
c::onnection with an application for right to appropriate water, actual cost and 
expenses ; and the state engineer shall attach bis approval to such plans and 
specifications if found satisfactory. 

For such other work as may be required of his office, the fees provided by 
law. 

In ascertaining actual cost of any work, as the term is used in this section, 
the salary of any salaried officer for the time employed shall be included. 
' [R. C. 1905, § 7613 ; 1905, ch. 34, § 10.] 
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§ 8245. Records of state engineer. The records of the office of the state
cngiueer are public records, shall remain on file in his office, and shall be open 
to the inspection of the public at all times during business hours. Such records 
shall show in full all permits, certificates of completion of construction and 
licenses issued, togeth'er with all action thereon, and all action or decisioD& 
-0f the state engineer affecting any rights or claims to appropriate water. 
Certified copies of any records or papers on file in the office of the state 
••ngineer shall be evidence equally with the originals thereof ; and when intro
duced as evidence shall be held as of the same validity as the originals. [R. C.
1905, § 7614 ; 1905, ch. 34, § 11.)

§ 8246. Rules and r�gula.tions. The state engineer shall make all necessary
general rules and regulations to carry into effect the duties devolving upon 
�is office, and may change the same from time to time in his discretion. All
such rules and regulations relating to applications for permits to appropriate 
water, for the inspection of works, for the issuance of license, and for the 
determination of rights to the use of water shall be modified by the state 
eugineer, if required by a vote of the board of water coµimissioners hereinafter 
established. at least three of the four water commissioners voting in favor of 
such modifications. [R. C. 1905, § 7615 ; 1905, ch . 34, § 12. ] 

§ 8247. Appeal to board of water commissioners. Such modification of the
rules and regulations of the state engineer shall be voted upon by the board 
of water commissioners only on appeal from a decision of the state engineer. 
[R. C. 1 905, § 7616 ; 1905, ch. 34, § 13.) 

ARTIOLE 2.- DETERMINATION OF W .A.TEB RIGHTS. 

§ 8248. Hydrographic surveys and co.operation. The state engineer shall
make hydrographic surveys and investigations of each stream system and source 
of water supply in the state, beginning with. those most used for irrigation, 
obtaining and recording all available data for the determination, development 
:md adjudication of the water supply of the state. He shall be authorized 
to co-operate with the agencies of the federal government engaged in similar 
surveys and investigations, and in the construction of works for the develop
ment and use of the water supply of the state, expending for such purposes 
any money available for the work of his office, and may accept and use, in 
connection with the operation of his department the results of the work of the 
agencies of the government. [R. C. 1905, § 7617 ; 1905, ch. 34, § 14.) 

§ 8249. Suit for adjudication of water rights. Upon the completion of
such hy<lrographic survey of any stream system, the state engineer shall deliver 
a copy thereof. together with copies of all data necessary for the determina
tion of all rights to the use of the waters of such system, to the attorney
general of the state, who i;hall within sixty days thereafter enter suit on behalf 
of the state for the .determination of all rights to the use of such water, and 
shall diligently prosecute the same to a final adjudication ; provided, that if 
suit for the adjudication of such rights shall have been begun by private 
parties, the attorney-general shall not be required to bring suit ; provided, 
however, that the attorney-general shall intervene in any suit for the adjudi
cation of rights to the use of water on behalf of the state if notified by the 
state engineer that in his opinion the public interest requires such action. 
[R. C. 1905, § 7618 ; 1905, ch . 34, § 15.] 

§ 8250. Parties and costs of suits. In any suit for the deter_minatio� of
a right to the use of the waters of any stream system, all who claim the right 
to use such waters shall be made part ies. When any suit bas been filed, the 
court shall, by its order duly entered, direct the state engineer to make or 
furnish a complete hydrographic survey of such stream system as hereinbefore 
providr,:l, in order to obtain al l ,fata nPct-ssnr,v to the determination of the 
rights involved. The cost of s 1wh suit ,  iuchul ing the costs on behalf of the 
state, and of such surveys. shal l lw e hargcct against each of the private partiea 
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thereto in proportion to the amount of the wate1 right allotted. [R. C. 1905, 
§ 7619 ; 1 905, ch. 34, § 16. ]

§ 8251. Fund for hydrographic surveys. For the purpose of advancing the
money required for any surveys so ordered by the court, there is hereby appro
priated and set apart from any moneys in the general fund in the state treasury, 
not otherwise appropriated, the sum of two thousand dollars, to be known 
as the hydrographic survey fund. which shall be a permanent fund and which 
shall be used only for the payment of the expenses of such surveys ; and all 
claims for services rendered, expenses incurred or materials or supplies fur
nished under the direction of the state engineer in the prosecution of said 
work shall be approved by the state engineer and properly vouchered and 
filed in the office of the state auditor, who shall. if he finds the same to have 
been incurred in accordance with law, audit and allow such claims and issue 
his warrants against the hydrographic survey fund on the state treasurer, in 
payment thereof. The amounts paid by the parties to said suits, on accoUilt 
of such surveys, shall be paid to the state treasurer. who shall credit the same 
to such fund, which shall continue to be available for advancing the expenses . 
of such snrveys, as ordered by the court from time to time. [R. C. 1905, 
§ 7620 ; 1905, ch. 34, § 17.]

§ 8252. Filing of decree adjudicating water rights. Upon the adjudication
of the rights to the use of the waters of a stream system, two certified copies 
of the decree shall be prepared by the clerk of the court, at the cost of the 
parties. One copy shall be filed in the office of the state engineer, and the 
other in the office of the water commissioner of the water division in which 
the stream system is situated. Such decree shall in every case declare, as to 
the water right adjudged to each party the priority, amount, purpose, place 
of use, and, as to water used for irrigation . the specific tracts of land to which 
it shall be appurtenant, together with such other conditions as may be neces
sary to define the right and its priority. [R. C. 1905, § 7621 ; 1905, ch. 34, § 18.) 

ARTICLE 3.- APPROPRIATION OF WATER, 

§ 8253. Application for water right. Any person, association or corpora
tion hereafter intending to acquire the right to the beneficial use of any waters, 
shall. before commencing any construction for such purpose, or before. taking 
the same from any constructed works, make an application to the state 
engineer for a permit to appropriate, in the form required by the rules and 
regulations established by him. Such rules and regulations shall, in addition 
to providing the form and manner of preparing and presenting the application, 
re.<111ire the applicant to state all the data necessary for the proper descrip
tion and limitation of the right applied for, as to the amount of water and · 
periods of annual use; together with such information, maps. field notes, plans 
nnd specifications as may be necessary to show the method and practicability 
of the construction and the ability of the applicant to complete the same. All 
such maps, field notes, plans and specifications shall be made from actual 
surveys and measurements, and shall be retained in the office of the state 
engineer after the approval of the application. The state engineer may 
require additional information not provided for in the general rules and regu
lations, in any case involving the diversion of five hundred cubic feet of water 
per second, or more, or the construction of a dam more than thirty feet high 
from the foundation. The owners of works proposing to store or carry water 
in excess of their needs for beneficial use, may make application for snch 
excess, and shall be held as trustees of such right for the parties applying the 
water to a beneficial use ; and shall be required to furnish the water for such 
parties at reasonable rates for storage, or carriage, or both, as the case may be. 
{R. C. 1905. § 7622 ; 1905 . ch . 34, § 19 . ]  

§ 8254. Filing and correct;on of applicat•on. The date of  receipt of  such
appiication in the state engineer 's office shall be indorsed thereon and noted 
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in his reeords. If the application is defective as to form, or unsatisfactory 
. as to feasibility or safety of plan, or as to the sh owing of the ability of the 

applicant to carry the construction to completion, it  shall be returned with a 
statement of the corrections, amendments or changes required within thirty 
days after its receipt, and sixty days shall be allowed for the refiling thereof. 
If refiled, corrected as required within such time, the application shall, upon 
being accepted, take priority as of date of its original filing, subject to com
pliance with the further provisions of the law and the regulations thereunder. 
Any corrected application filed after the time all°'ved shall be treated in all 
respects as an original application received on the date of its refiling ; pro
vided, that the plans of the construction may be amended, with the approval 
of the state engineer, at any time ; but no such change shall authorize any 
extension of time for construction beyond five years from the date of the 
permit, except as provided in section 8264 ; provided, further, that a change 
in the proposed point of diversion of water from a stream shall be subject to 
the approval of the state engineer, and shall not be allowed to the detriment 
of the rights of others having valid claims to the use of water from said 
stream. [R. C. 1905, § 7623 ; 1905, ch. 34, § 20.)  

§ 8255. Publication of notice. Upon the filing of an application whid1
complies with the provisions of this article and the rules and regulations estab
lished thereunder, the state engineer shall instruct the applicant to publii-h 
notice thereof, in a form prescribed by him, in some newspaper of general 
circulatinn in the stream system. once a week for four consecutive weeks. 
Such notice shall give all essentinl  facts as to the proposed appropriation, 
among them the places of appropriation and of use, amount of water, the pur
pose for which it is to be used, name and address of the applicant and the time 
when the application will be taken up by the state engineer for consideration . 
Proof of publication, as required , shall be filed with the state engineer within 
sixty days from the date of bis instructions to make publication. In case 
of failure to file satisfactory proof of publication in accordance with the rules 
and regulations applicable thereto, within the time required, the application 
shall thereafter be treated as an original application filed on the date of receipt 
of proofs of publication in proper form. [R. C. 1905, § 7624 ; 1905, ch. 34, § 21 . ]  

§ 8256. Approval of &pplication. Upon the receipt of  the proofs of  publi
cation, the state engineer shall determine from the evidence presented by the 
parties interested. from such surveys of the water supply as may be available. 
and from the records, whether there is unappropriated water available for 
the benefit of the applicant. If so, be shall indorse his approval on the appl i 
cation, which shall thereupon become a permit to appropriate water, and shall 
state in such approval the time within which the construction shall be com
pleted, not exceeding five years from the date of approval, and the time within 
which the water shall be applied to a beneficial use, not exceeding four years 
in add ition thereto. [R. C. 1905, § 7625 ; 1905, ch. 34, § 22.] 

§ 8257. Rejection &nd &ppea.l. If, in the opinion of the state engineer, there
is no unappropriated water available, he shall reject such application. He 
shall decline to order the publication of notice of any apnlication which does 
not comply with the requirements of the law and the rules and regulations 
thereunder. He may also refuse to consider or approve an application or to 
order the publication of notice thereof if, in his opinion, the approval thereof 
would be contrary to the public interest. Any applicant may appeal from 
such deci�ion of the state engineer, or from any other decision by him which 
denies a substantial right, within sixty days from the date thereof, to the 
district court of the county in which the proposed place of diversion or storage 
is sitnated. In the absence of such appeal, the decision of the state engineer 
shall he final.  [R. C. 1905, § 7626 : 1905, ch. 34, § 23. ]  

§ 8258. Prosecution of work. The construction of the "'orks shall be dili
gently prosecuted to completion, and if one-fifth of the work shall not be com-
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pleted within one-half of the time allowed, the state engineer may accept and 
approve, as herein provided, an application for the use of all or any of the 
waters induded in the permit issued to the prior applicant and the right to 
u�e such waters under the former permit shall thereupon be forfeited ;  pro
vided, that the state engineer shall allow an extension of time on request of
the prior applicant, equal to the time during which work was prevented by
the op�ration of law, beyond the power of the said applicant to avoid. [R. C.
1905, § 7627 ; 1905, ch. 34, § 24. ]

§ 8259. Completion of work. On the date set for the completion of the
work, or prior thereto, upon notice from the owner that the work has been 
completed, the state engineer shall cause the work to be inspected, after due 
notice to the owner of the permit. Such inspection shall be thorough and 
complete, in order to determine the actual capacity of the work, their safety 
and efficiency. If not properly and safely constructed the state engineer 
may require the necessary changes to be made within a reasonable time, not 
to exceed six months, and shall not issue his certificate of completion until 
such changes are made. Failure to make such changes shall cause the post
ponement of the priority under the permit for such time as may elapse from 
the date for completing such changes until made to the satisfaction of the 
state engineer, and applications subsequent in time shall have the benefit of 
su«;h . postponement of priority ; provided, that for works involving the diver
sion of not exceeding twenty cubic feet of water per second or a dam not 
exceeding ten feet in the extreme height from the foundation, the state engineer 
may, in his discretion, accept the report of an inspection by a reputablo 
hydraulic engineer. [R. C. 1905, § 7628 ; 1905, ch. 34, § 25.] 

§ 8260. Certiftcate of completion. When the works are found in satisfactory
condition, after inspection, the state engineer shall issue his certjficate of 
construction, setting forth the actual capacity of the works and such limita
tions upon the water right as shall be warranted by the condition of the works, 
but in no manner extending the rights described in the permit. [R. C. 1905, 
§ 7629 ; 1905, ch. 34, § 26.]

§ 8261. Inspection of works. If the state engineer shall, in the course of
his duties, find that any works used for the storage, diversion or carriage of 
water are unsafe and a menace to life or property, he shall at once notify the 
owner or his agent, specifying the changes necessary, and allowing a reason
able time for putting the works in safe condition, not exceeding three months. 
Upon the request of any party, accompanied by the estimated cost of inspec
tion, the state engineer shall cause any alleged unsafe works to be inspected. 
II they shall be found unsafe by the state engineer, the money deposited by 
such party shall be refunded, and the fees for inspection shall be paid by the 
owner of such works ; and, if not paid by him within thirty days after the 
decision of the state engineer, shall be a lien against any property of such 
owner, to be recovered by suit instituted by the district attorney of the county 
at the request of the state engineer. The state engineer may, when in his opin
ion necessary, inspect any works under construction for the storage, diversion 
or carriagn of water, and require any changes necessary to secure their safety ; 
and the fees for such inspection shall be a lien on any property of the owner 
and shall be sueject to collection as provided .herein ; provided, that any works 
constructed by the United States, or by its duly authorized agencies, shall not 
be subject to such inspection while under the supervision of officers of the 
United States. [R. C. 1905, § 7630 ; 1905, ch. 34, § 27.] 

§ 8262. Use of unsafe works. The use of works for the storage, diversion
or carriage of water, at any time after an inspection thereof by the state 
engineer and receipt of notice from him that the same are unsafe for the pur
pose for which they are used, until the receipt of _notice from him �hat in his 
opinion they have been made safe, shall be a misdemeanor, and 1t shall be 
ihe duty of the state engineer to give prompt notice to the district attorney 
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of the connty in which such works are located in case of such violation. The 
district attorney shall at once proceed against the owner, and all parties 
responsible therefor. [R. C. 1905, § 7631 ; 1905, ch. 34, § 28.] 

§ 8263. Application to beneficial use. On or before the date set for the
application of the water to a beneficial use, the state engineer shall cause the 
works to be inspected, after due notice to the owner of the permit. Upon the 
completion of such inspection, the state engineer shall issue a license to appro
priate water to the extent and under -the conditions of the actual application 
thereof to a beneficial use, but in no manner extending rights described in the 
permit ; provided, that the inspection to determine the amount of water applied 
to a beneficial use shall be made at the same time as that of the constructed 
work, if requested by the owner, and if such action is deemed proper by the 
state engineer. [R. C. 1905, § 7632 ; 1905, cl1 . 34, § 29.] 

§ 8264. Extension of time. The state epgineer shall have power to extend
the time for the completion of construction, or for application to beneficial 
use, for three years and two years, respectively, but only on account of delays 
due to physical or engineering difficulties which could not have been reasonably 
anticipated, or by operation of law beyond the power of applicant to avoid. 
[R. C. 1 905, § 7633 ; 1905, ch. 34. § 30. ] 

§ 8265. Assignment of permit or license. Any permit or license to appro
priate WC\ter may be assigned, but no such assignment shall be binding, except 
upon the parties thereto, unless filed for record in the office of the state 
engineer. The evidence of the right to use water from any works constructed 
by the United States, or its duly authorized agencies, shall in like manner 
be filed in the office of the state engineer, upon assignment ; provided, that no 
right to appropriate water for irrigation purposes shall be assigned, or the 
ownership thereof in any wise transferred, apart from the land to which it 
is appurtenant, except in the manner specially provided by law ; provided, 
further, t.hat the transfer of title to land in any manner whatsoever shall 
carry with it a11 rights to the use of water appurtenant thereto for irrigation 
purposes. [R. C . .1 905. §• 7634 ; 1 905, ch. 34, § 31 . ]  

Transfer o f  right t o  use water for irrigation. 65 L.R.A. 407. 

§ 8266. Transfer of water records. It shall be the duty of the county
register of deeds and the county auditor of each county in the state within 
thirty_ days after the taking effect of this chapter, to prepare and forward by 
express or registered mail at the expense of the county, to the office of the state 
engineer, a transcript of all records relating to water rights ; provided, that 
they may forward any original records in their offices which have been duly 
recorded. The state engineer shall classify and arrange such records to con
form to stream systems, and shall send copies thereof relating to each water 
division to the water commissioner thereof. He shall likewise forward to the 
water commissioner copies of all records, permits and licenses to appropriate 
water relating to his division, and shall advise him of all acts and decisions of 
the state engineer 's office affecting the apportionment of waters in his division. 
[R. C .  1905, § 7635 ; 1905. ch. 34. § 32. ] 

§ 8267. Referee in water suits. In any water suit the court may appoint a
referee or referees, not cxcc>ed ing three. to take testimony and report upon 
the rights of the parties, as in other equity cases. [R. C. 1905, § 7636 ; 1905, 
ch. 34. § 33.] 

§ 8268. Attorney-general and state's attorney advisers of at&te en�eer.
The attorney-general, and the state 's attorney of the county in which legal 
qnrstions arise, shall be the legal advisers of the state engineer, and shall per
form any and all legal duties nec>psi:;ary in connection with his work, without 
othPr r.ompensation than their i:;al ariPs as fixed by law, except when otherwise 
prov idPd .  rR. C. 1905, § 7637 : U l05. ch . 34, § 34. ] 

§ 8269. Charge for carrying and delivering water. The owner or owners
of any works for the storag•> ,  <l iwrsion or earriage of water, which contain 
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water in excess of their needs for irrigation or other beneficial use for which 
it has been appropriated, shall be required to deliver such surplus, at reason
able rates for storage, or carriage, or both, as the ease may be, to the parties 
entitled to the use of the water for beneficial purposes. In ease of the refusal 
of such owner or owners to deliver any such surplus water at reasonable 
rates ·as determined by the state engineer, they may be compelled to do so by 
the district court for the county in which the surplus water is to be used. 
[R. C. 1905, § 7638 ; 1905, ch . 34, § 35. ] 

State regulation of rates of irrigation company. 12 L.R.A. (N.S. ) 711. 
Business of supplying water for irrigation as aft'ect.ed with a oublie interest authoriz

ing regulation and control as to rates and pri('es. 6 L.R.A. (N.S. ) 834. 
Power of judiciary to fix rates to be charged for water for irrigation purposes. 8 

L.R.A. ( N.S. ) 629.
§ 8270. Appropriation of water by the United States. Whenever the proper

officers of the United States, authorized by law to construct works for the 
utilization of waters within the state, shall notify the state engineer that the 
United States intends to utilize certain specified waters, the waters so de
scribed, and unappropriated at the date of such notice, shall not be sub
ject to further appropriation under the laws of this state for a period of three 
years from the date of said notice, at which time the proper officers of the 
United States shall file plans for the proposed work in the office of the state 
engineer for his information, and no adverse claim to the use of the waters 
required in connection with such plans, initiated subsequent to the date of 
such notice, shall be recognized under the laws of this state, except as to 
such amount of the water described in such notice as may be formally re
leased in writing by an officer of the United States, thereunto duly authorized ; 
provided, that in case of failure to file plans of the proposed work witliin three 
years, as herein required, the ,vaters specified in the notice given by the 
United States to the state engineer shall become public waters, subject to 
general appropriations. [R. C. 1905, § 7639 ; 1 905, ch. 34, § 36. ] 

ARTICLE 4.- REGULATING USE OF WATER. 
· §. 8271. Water may be appropriated. Any person, association or corporation
who may have or hold any possession, right or title to any agricultural lands
within the limits of this state who desires to d irect the flood waters of any
draw, coulee, stream or water course, having a flow of not to exceed one
third of one cubic foot of water per second during the gi:eater . part of the
year, which crosses or from which can be irrigated any parcel of land to
which said person, association or corporation may have or hold any possession,
right or title, for irrigation or stock purposes, may build or construct dams
across any such dra,v, eoulee, stream or water course or divert the water
there! rom by ditches, flumes or otherwise and such person, association or cor
poration shall have the right of way through and over any tract or piece of
land for the purpose of conveying said water by means of ditches, pipes, flumes
or otherwise. Such right of way shall in all cases be so located as to do the
least damage to public or private property, consistent with proper and
economical engineering construction ; providing, that such rights shall be
acquired in the manner provid�d by law for taking of private property for
public use. { 1909, ch. 152, § 1 . ]

Right o f  prior appropriator o f  water. 30 L.R.A. 666. 
§ 8272. Procedure. Any person, association or corporation wishing to avail

themi:;elves of any of the rights hereinbefore mentioned shall file a location 
certificate with the state engineer, which certificate shall be published and 
proof of publication thereof filed in accordance with the statutes concerning 
publication of notice to appropriate water for irrigation or other purposes. 
Such certificate shall state : 

First : The number of acre feet claimed. 
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Second : The purpose for which it is claimed and place of intended use. 
Third : The place of diversion, together with the name and description of 

the stream, draw or coulee, from which the water is to be taken. 
Fourth : The date of the filing of the location certificate with the state 

engineer as hereinafter referred to. 
· Fifth : The names of the owners or claimants to and the description of

the land upon which are to be located any dams over or through which shall 
pass any ditches, pipes or flumes used in conveying such water. 

Sixth : A notice that any adverse claimant to the water to be appropriated 
shall file objection to the granting of said water right with the state engineer 
within thirty days from the date of the last publication of said certificate. 
(1909, ch. 152, § 2. ] 

§ 8273. State engineer approves. Rights of claimant. If no objections
shall have been filed within thirty days after the expiration of the last publica. 
tion of said certificate, the state engineer shall indorse his approval on the 
application, which, after recording in the office of the register of deeds in the 
county in which said land is situated, shall thereupon become a permit to 
appropriate water, providing that the permit so granted shall not interfere 
with any existing vested water rights. As soon as the state engineer approves 
of the application to appropriate said water, he shall immediately notify such 
applicant that a permit has been granted and within sixty days after the 
receipt of such permit from the state engineer the appropriator shall proceed 
to build and construct such dams or to dig such ditches as may be necessary 
for the purpose of holding or directing such waters, and shall proceed with 
due diligence to direct the same for beneficial purposes. In case objections 
shall have been filed to the use of said waters by the appropriator by 
any person or persons, the laws governing the appropriation of water for larger 
streams in this state, as provided by chapter 38 of the code of civil procedure 
shall govern in determining the rights of the claimants to said waters. (1909, 
ch. 152, § 3.] 

§ 8274. Amount allowed. "Acre foot " deftned. The amount of water al
lowed to any per.son, association or corporation under this article shall not be 
in excess of two acre feet per acre for any one irrigation season, and in. no 
c·ase more than can be beneficially used. (An acre foot under this article shall 
be construed to mean the amount of water required to cover one acre of land 
one foot deep.) [1909, ch. 152, § 4.] 

Aa to " acre foot " aa a unit of measurement, see aleo eection 8284. 

ARTIOLE 5.- WATER COlDUSSIONERS. 
§ 8276. Water divisions. The state shall be divided into water divisions,

as follows : 
Water division No. 1 shall consist of all that portion of the state west and 

south of the Missouri river. 
Water division No. 2 shall consist of all lands within the state drained by 

the Mouse river and its tributaries, and of all lands within the state north 
and east of the Missouri river drained by the Missouri river and its tributaries 
from the boundary of the state of Montana as far down as Fort Berthold. 

Water division No. 3 shall consist of all lands within the state east of the 
Missouri river drained by the Missouri river and its tributaries below 
Fort Berthold, and of all lands within the state drained by the James or 
Dakota river and its tributaries. 

Water division No. 4 shall consist of all lands within the state drained by 
the Red river and its tributaries, except the Mouse river, as hereinbefore 
speeified, and all the lands within the state drained into Devils lake. [R. C. 
1905, � 7640 : 1905, ch. 34, § 37.] 

§ 8276. Water commissioners. The governor may nominate and by and
with the advice and consent of the senate appoint a water commissioner for 
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each water division, as hereinbefore established, to serve for the term of 
&ix years, or until his successor shall have qualified, and shall be subject to 
removal by the governor ; provided, the water commissioners first appointed 
after the taking effect of this chapter shall serve for the terms specified as 
follows : Water division No. 1, six years ; water division No. 2, four years ; 
water division No. 3, two years ; water division No. 4, six years ; provided, 
further, that during any temporary or permanent vacancy in the office of 
water commissioner, the powers and duties of such water commissioner shall 
devolve on the state engineer. [R. C. 1905, § 7641 ; 1905, ch. 34, § 38. ) 

§ 8'/17. Duties of water commissioners. Each water commissioner shall
have the supervision of the apportionment of water in his division, according 
to the licenses issued by the state engineer and the adjudications of the 
courts. Each commissioner shall have the custody of the records relating 
to his division, which shall be public records, and shall be transmitted to his 
successor in office. Each water commissioner, before entering upon the duties 
of his office, shall take and subscribe an oath of office and give a bond with 
good and sufficient sureties, to be approved by the supreme court, in the sum 
of two thousand dollars, for the faithful performance of the duties of this 
office, which oath and bond shall, upon approval, be filed in the office of the 
1ecretary of state. [R. C. 1905, § 7642 ; 1905, ch. 34, § 39. ] 

§ 8278. Board of water commissioners. The water commissioners of all
the water divisions, together with the state engineer, who shall be president 
thereof, shall constitute the board of water commissioners, which shall have 
general supervision of the apportionment of the waters of the state. The 
board shall adopt general rules and regulations to govern its proceedings 
and the operations in the various divisions. The state engineer shall have a 
vote on all matters coming before the board, except appeals, authorized by 
law, from his acts as the state engineer. The board shall meet on the first 
Monday in March of each year, at the office of the, state engineer, and at such 
other times and places as may be agreed upon by a majority of its members, 
whereupon the state engineer shall give notice of such meeting to all mem
bers. [R. C. 1905, § 7643 ; 1905; ch. 34, § 40. ] 

§ 8279. Pay of water commissioners. The water commissioners shall be
paid from the state treasury out of the moneys appropriated for such pur
poses at the rate of ten dollars per day for the time actually engaged in 
official duties, not exceeding two hundred days in any one year, and shall 
also be paid actual and necessary traveling expenses while away from their 
homes on official business. [R. C. 1905, § 7644 ; 1905, ch. 34, § 41. ]  
· § 8280. Water districts. The state engineer shall, from time to time.
as may be necessary for the economical and satisfactory apportionment of
the water, divide each water division in conformity with drainage areas,
into water districts to be designated by names, and to comprise as £ar as pos
sible one or more distinct stream systems in each district. The districts may
be chang<!d from time to time as may in his opinion be necessary for the
economical and satisfactory apportionment of the water. [R. C. 1905, § 7645 ;
1905, ch. 34, § 42.]

§ 8281. Water masters. The water commissioners of each division shall
appoint, subject to the approval of the state engineer, a water master for 
each district in his division, who may be remov.ed by the commissioner, or by 
a majority of the board of water commissioners. The water master shall 
have immediate charge of the apportionment of the waters in his district 
under the general supervision of the water commissioner, and he shall so 
apportion, regulate and control the waters of the district as will prevent waste. 
[R. C. 1905, § 7646 ; 1905, ch. 34, § 43. ]  

§ 8282. Appeals to state engineer. .AIJ.y person may appeal from the acts
or decisions of the water master and water commissioner, to the state engineer, 
who shall promptly and at a stated time and place, to be fixed by him, upon due 
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notice to the parties, hear and determine the matter in dispute, and his <'lee isiou 
shall be final, unless an appeal is taken to the courts within thirty <lays, 
{R. C. 1905, § 7647 ; 1905, ch. 34, § 44. ]  
. § 8283. Pay to water masters. 'l'he water master shall be  allowed pa.y at 

the rate of four dollars per day and actual and necessary expenses in t lw pt•1· , 
formance of his duties. He may employ assistants in cases of emerge11 1!y., 
npon the specific authority of and at rates of pay as authorized by the watt-r  
commissioner, such employment to  continue only during the  exist<'n<,e of  
the emergency. '!'he  water masters and assistants employed by h im sha l l  be
paicl by the county, upon accounts approved by the water comruissionl'r. 
If the d istrict is in more than one county, each county shall pay its · proporl 
tionate part of each account rendered ;  'rhe accounts of the water master 
shal l  in all oases specify the distribution of the amounts charged, based 
upon the  amount of work performed as to each ditch and water right, showfog 
the charges to be allotted to each owner. The amounts paid by the counties 
shall he a lien upon the property of the water users and ditch o,vners, iR 
accordance with the distribution thereof, as shown by the accounts of the 
water master, and shall be collected in the manner provided by law fol' the 
coll ect ion of taxes. [R. C. 1905, § 7648 ; 1905, ch. 34, § 45. ] 

§ 8284. Reports of water masters. Each water master shall report to the
water commissioner, as often as may be deemed necessary by the commis
sioner, as to the amount of water needed to supply the requirements of his 
district, the amount available, the works which are without their proper 
supply, the supply required during the period preceding his next regular re� 
port, and such other information as the commissioner may require. These 
reports shall, at the end of each irrigat ion season, be filed in the office of 
the state engineer. The water commissioner shall give directions for correct
ing any errors of apportionment in his division that may be shown by such 
reports. [R. C. 1905, § 7649 ; 1905, ch. 34, § 46. ] 

ARTICLE 6.- MISCELLANEOUS PROVISIONS. 

§ 8285. Units of measurement. The standard of measurement of the flow
of water shall be the cubic foot per second of time ; the standard of measure
ment of the volume of water shall be the acre-foot, being the amount of water 
upon an acre covered one foot deep, equivalent to forty-three thousand five 
hundred sixty cubic feet. The miner 's inch shall be regarded as one-fiftieth 
of a cubic foot per second in all cases, except when some other equivalent of 
the cubic foot per s�cond has been specially stated by contract, or has been 
establ ished by actual measurement or use. [R. C. 1905, § 7650 ; 1905, ch. 34, 
§ 4i. l . . 

§ 8286. Abandonment. When the party entitled to the use of water fails
to bcneficialiy use all or any part of the water claimed by him, for which a 
right of use has vested, for the purpose for which it was appropriated OJ: 
adjudicated, for a period of three years, such unused water shall revert 
to the public and shall be regarded as unappropriated public water. [R. C. 
1905, § 7651 ; 1905, ch. 34, § 4S . ] 

§ 8287. Amount of water for irrigation. In the issuance of permits to
appropriate water for irrigation or in the adjudication of the rights to the, 
use of water for such purpose·, the amount allowed shall not be in excess of 
the rate of one cubic foot of watPr per second for each eighty acres, or the 
equivalent thereof, del ivered on the land, for a specified time in each year. 
[R. C. 1 905, § 7652 ; 1905, ch. 34, § 49. ]  

§ 8288. Water appurtenant to land for inigation purposes. All water used
in this state for irrigation purposes shall remain appurtenant to the land 
upon which it is used ; provid,, < l .  that if for any rc>ason it should at any time 
become impracticable to ben<>fic ially or economically use water for the irriga
tion of any land to which the right of use of the same i� appurteno.nt, said 
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right may be severed from said land, and simultaneously transferred, and 
become appurtenant to other land, without losing pri01;ity of right theretofore 
established,, if such change can b� made without detriment to existing rights, 
on the approval of an application of the owner to �e state engineer. Before 
the approval of ·such application the applicant must give notice �hereof by 
publication once a week for four weeks in a n�wspaper of general circulation 
in the stream - system in :which the tracts of land are located, in the form re, 
quired by the state engineer. Upon the receipt of the proofs of p�blication, 
the state engineer shall render his decision -thereon in wri�ing, which shall b� 
final, unless some, party interested in the same so�rce of _ water supply shat\ 
within sixty days -bring appropriate action in the district court of the county.: 
in which the land. is Jo.cated for a review of such decision. If the owner of 
the land to which water has become appurtenant abandons �he use of such 
waters upon such land, said waters shall become public waters, su)>ject to 
general appropriation. [R. C. 1905, § 7653 ; 1905, ch. 34, . § 50.] 

§ 8289. Change of use or place of diversion. · Any appropriator of water
may use the same for other than the purpose for which it was appropriated, 
or may change the place of diversion1 storage or use, in the manner, and under 
the conditions, prescribed in section 8288. [R. C. 1905, § 7654 ; 1905, ch. 34; 
§ 51.]

§ 8290. Measuring devices. Every ditch owner shall construct and main
tain a substantial headgate at the point where the water is diverted, and shall 
construct a measuring device, of a design approved by the state engineer, 
at the most practicable point or points for measuring and apportioning the 
water as determined by the state engineer. The state engineer may order the 
construction of such device by the ditch owner, and if not completed within 
twenty days thereafter, the water commissioner shall, upon instruction from 
the state engineer, refuse to deliver water to such owner. The taking the 
water by such ditch owner until the construction of such device and the 
approval thereof b.y the state engineer shall be a misdemeanor. Such devices 
shall be so . arranged that they can be locked in place, and when locked by 
the water master or his authorized agent, for the measurement or apportion
ment of water, it shall be a misdemeanor to interfere with, disturb or change 
the same, and the use of water through such device after having been inter
fered with , disturbed or changed, shall be prima facie evidence of the guilt 
of the person benefited by ,such interference, disturbance or change. [R. C. 
1905, § 7655 ; 1905, ch. 34, § 52.] 

§ 8291. Unlawful interference with rights to use water. Any person,
association or eorporation interfering with or injuring or destroying any dam, 
headgate, weir, bench-mark or other appliance for the diversion, storage, 
apportionment or measurement of water, or for any hydrographic surveys,. 

or who shall interfere with . ftlly person or pe_rsons engaged in the discharge of 
duties connected therewith, shall be guilty of a misdemeanor, and shall 
also be liable for the injury or damage resulting from such unlawful act. 
The water master or· any authorized assistant within his district, shall have 
power to arrest any person offending ag-ainst the provisions of this section,. 
and deliver him to the nearest peace officer of the county. It shall be the 
duty of · the person making the arrest to make complaint at once before 
the court having jurisdiction thereof. The state engineer, the water commis
sioners, the water masters and their authorized assistants and agents, may 
enter upon private property for the performance of their respective duties,. 
doing no unnecessary injury thereto. (R. C. 1905, § 7656 ; 1905, ch. 34, § 53. ] 

§ 8292. Unlawful use of water, and waste. The unauthorized use of water
to which another person is entitled, or the willful waste of water to the detri
ment of another, shall be a misdemeanor. It shall also be a misdemeanor to 
begin or carry on any construction of works for storing or carrying water 
until after the issuance of permit to appropriate such waters, except in the 
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case of construction carried on under the authority of the United States. [B. C. 
1905, § 7657 ; 1905, ch. 34, § 54. J 

§ 8293. Bridges over ditches or canals. The owner or owners of any ditch,
canal or other structure for storing or carrying water, shall construct and 
maintain a substantial bridge where the same crosses any highway or pub
licly traveled road, not less than fourteen feet wide ; or reconstruct the road 
in a substantial manner and in a convenient location for public travel Any 
violation of the provisions of this section shall be a misdemeanor. The county 
commissioners shall be authorized to construct such bridge or road, if not 
built by the owner of the work within three days after the obstruction of the 
road, and may recover the expense thereof and costs in a civil suit, unless 
the same shall be paid by the owner of the works within ten days after demand 
therefor. The county commissioners may make reasonabl� requirements as to 
the size and character of such bridges along public highways, or for the neces
sary reconstruction of roads, and upon failure to comply therewith, may do 
the necessary work and collect the expense thereof and costs as hereinbefore 
provided. After the construction of such bridge or road as part of a public 
highway, the same shall be maintained by the county commissioners. [R. C. 
1905, § 7658 ; 1905, ch. 34, § 55.J 

§ 8294. Obstructing works. Whenever any appropriator of water has the
right of way for the storage, diversion or carriage of water, it shall be unlaw.

ful to place or maintain any obstruction that shall interfere with the use 
of the works, or prevent convenient access thereto. Any violation of the 
provisions of this section shall be a misdemeanor. [R. C. 1905, § 7659 ; 1905, 
ch. 34, § 56. ] 

§ 8295. Penalty for misdemea.nors under this article. All violations of tht>
provisions of this article declared herein to be misdemeanors, shall be pun
ished by a fine not exceeding two hundred fifty dollars, nor less than twenty 
dollars, or by imprisonment in the county jail not exceeding six months, 
or by both such fine and imprisonment ; any justice eoun of the county in 
which such misdemeanor has been committed shall have jurisdiction thereof. 
[R. C. 1905, § 7660 ; 1905, ch. 34, § 57.] 

§ 8296. Liem on land. All liens on land, provided for in this article, shall
be superior in right to all mortgages or other incumbrances placed upon the 
land and the water appurtenant thereto or used in connection therewith. 
after the taking effect of this chapter. [R. C. 1905, § 7661 ; 1905, ch. 34, § 58. ] 

§ 8297. Seepage water. In the case of seepage water from any constructed
works, any party desiring to use the same shall make application to the 
state engineer, as in the case of unappropriated water, and such party shall 
pay the owner of �uch works reasonable charge for the storage or carriage 
of such water in such works ; provided, that the appearance of such seepage 
water can be traced beyond reasonable doubt to the storage or carriage of 
water in such works. The state engineer shall not issue a permit to appro
priate such seepage waters until an agreement for the payment of such charges 
shall have been entered into by the said parties. [R. C. 1905, § 7662 ; 1905, 
ch. 34, § 59. ] 

§ 8298. Right of way over state lands. There is hereby granted over all
the lands now or hereafter belonging to the state, a right of way for ditches 
or canals and for tunnels, tramways and telephone and electrical transmission 
l ines, constructed by authority of the United States. All conveyances of state
lands hereafter made shall contain a reservation of such right of way. [R. C.
1905, § 7663 ; 1905, ch. 34, § 60. ]

§ 8299. Disposition of state lands. No lands belonging to the state, within
the areas to be irrigated from works constructed or controlled by the United 
Sta t es, or its duly authorized agencies, shall hereafter be sold except in con
form ity ,vith the classification of farm units by the United States, and the title 
tn such lands shall not pass from the state, until the applicant therefor shall 
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have fully complied with the provisions of the laws of the United States and 
the regulations thereunder concerning the acquisition of the right to use 
water from such works and shall produce the evidence thereof duly issued. 
After the withdrawal of lands by the United States for any irrigation project, 
no application for the purchase of state lands within the limits of such with
drawal shall be accepted, except upon the conditions prescribed in this sec
tion. Any state lands needed by the United States for irrigation works 
shall be sold to the United States at the lowest price authorized by law. [R. C. 
1905, § 7 664 ; 1905, ch. 34, § 61. ]  

§ 8300. Appropriations. There is hereby appropriated out of any moneys
in the general fund of the state treasury not otherwise appropriated the sum 
of six thousand dollars annually, or so much thereof as may be necessary, 
for the payment of the salaries and expenses of the state -engineer and assist
ant state engineers, and the services of assistants and expenses of the office 
and department of the state engineer, as provided by this article. All claims 
for services rendered and expenses incurred and materials and supplies 
furnished under the provisions of this article shall be audited by the state 
auditor for payment by the state treasurer in accordance with the provisions 
of the general statutes relating to the auditing of claims against the state. 
[R. C. 1905, § 7665 ; 1905, ch. 34, § 62.] 

§ 8301. Duty of state engineer or assistant to co-operat, with county com
missioners when requested. Whenever requested so to do by any of the 
boards of commissioners of any of the counties of this state, it is hereby made 
the duty of the state engineer, either by himself, or by any authorized assistant 
engineer, to co-operate with said county commissioners in the engineering 
work required to lay out, establish and construct any drain to be used by 
any county or counties or portions of the same for the purpose of diverting 
flood waters, lakes, water courses, and in general to aid and assist the counties 
of this state in making preliminary surveys and establishing systems of drain
age. [R. C. 1905, § 7666 ; 1905, ch. 34, § 63.) 

ARTICLE 7.- WATER USERS' ASSOCIATIONS. 

§ 8302. State or municipalities may join water users' associations. Pee
for recording articles by register of deeds. The state of North Dakota may, 
through the board of university and school lands, and the counties, townships, 
cities, towns and villages of the state, through their corporate authorities, 
join water users ' associations. The register of deeds is hereby authorized to 
accept from water users ' associations organized in conformity with the 
requirements of the United States under the reclamation act, books containing 
printed copies of their articles of incorporation and forms of subscription to 
stock, and to use such books for recording the stock subscriptions of such 
association ; and the charges for the recording thereof shall be made on the 
basis of the number of words actually written therein. [R. C. 1905, § 7667 ; 
1905, ch. 193, § 1 . ]  

§ 8303. Right of way granted. A right of way is hereby granted to all
duly incorporated water users ' associations by and with the consent of the 
state board of university and school lands, to construct over and across all 
state, school and institution lands, flumes, ditches and canals for irrigation 
purposes and to construct on such lands reservoirs for the storage of water 
for irrigation purposes. [R. C. 1905, § 7668 ; 1905, ch. 193, § 2.) 

ARTICLE 8.- ESTABLISHMENT AND MAINTENANCE OP DAMS, 

§ 8304. Dams for mills or inigating purposes. When any person may
be desirous of erecting and maintaining a dam upon his own land, across any 
water course not navigable, and shall deem it necessary to raise the water 
by means of such dam, or occupy ground for mill yard, or for irrigation 
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purposes, so as to damage by overflowing or otherwise, real estate· not owned 
by him, nor damaged by consent, be may obtain the right to erect and 
maintain said dam by proceedings as in this article provided ; provided, that 
all dams erected under the provisions of this article shall be constructed 
with such sluiceways as will allow fish to ascend any stream so dammed. 
[R. C. 1905, § 7669 ; 1899, ch. 71 , § 1 ; R. C. 1899, § 5973a. ] 

§ 8306. Shall petition the court. He shall present to the judge of any
court of record in which jury trials are had in the county, or, 'if there be 
no such court in the county, then in the district in which said dam or any part 
thereof is to be located, a petition naming each person known to be affected 
or damaged, setting forth the place as near as may be, where said <lam is 
to be located, the height to which it will be raised, the purposes to which the 
water power ,vill be appl ied, and such other facts as may be necessary to 
show the object of the petition. [R. C. 1905, § 7670 ; 1899, ch. 71, § 2 ;  R. C. 
1899, § 5973b.]  

§ 8306. Commissioners. Upon the presentation of such petition, the judge
shall appoint three disinterested residents of the county in which said dam 
or a part of it is to be erected, commissioners to meet at the place of ita 
proposed erection, on a day ·specified by such judge, and to inquire, touching 
the matters contained in said petition, and the judge shall fix the fees of said 
commissioners. Before entering upon their duties the commissioners shall 
severally take and subscribe an oath before some person qualified to admin
ister oaths, faithfully and impartially to discharge the duti�s of, ,their appoint
ment. [R. C. 1905, § 7671 ; 1899, eh. 71, §§ 3, 4 ;  R. C. 1899, § 5973.c. ] 
: § 8307. Notice of meeting. At the request of the· petitioners• th� commis

i.-ioners shall give, or' cause to be given, notice of the time; pla(!e and objrct of 
their meeting to every person named by said petitioner, At:dea:st thirty 
days ' notice shall be given in · all cases, which shall be seTved in the manner 
prescribed by law for the service of summons in the district court, an<l such 
notice shall be published for at least four successive weeks . ·in a newspaper 
in the eounty nearest the loca tion of the proposed d:im. [R. C. 1905, § 7672 ; 
1899. eh .  71 ,  §§ 5, 6 ;  R. C. 1899; § 5973d . ]  

§ 8308. Preliminary survey. 'fhe commissioners sha11 meet at the time
and place specified in the noti ce, and shall cause a preliminary survey to be 
made, and shall p1·oceed to examine the point at wllich said dam is proposed 
to be erected, and the lands and real estate above and below which will 
probably be injured by the erection of said dam ; shall hear the allegations 
and testimony of all parties interested, and shall proceed to make a separate 
assessment of damages which will result to any person by the erection of 
said dam for miH or irrigation purposes and its maintenance. [R. C. 1905, 
§ 7673 : 1899, ch. 71, § 7 ;  R. C. 1899, § 5973e. J

§ 8309. Report of proceedings. · Within thirty days after completing their
examination, the commissioners shall file the petition, their appointment, 
jurats (oaths) ,  and a report of their proceedings, in the office o_f the clerk 
of the court in section 7669 [section 8304 herein ] mentioned, and shall give 
notice of the filing of said report as of their meeting, to all persons named. 
in the petition, or that may be shown to be damaged by the preliminary 
survey. [R. C. 1905, § 7674 ; 1899, ch. 71, § 8 ;  R. C. 1899, § 5973f.] ' 

Instead of the words " in section 766!) mentioned " the words were " in the flnt 
1ection of this act mentioned," in the original act of 18"99, ch. 71, I 8; above cited ; and 
" the first section of this act " constitut(•d R. C. 1905, eection 7669, which is eection 
8304 in the present compilation. But the reference was probably intended to be to �he 
second Ef'<'tion of the ac•t. wh ich constituted R. C. 1905, section 7670, an� la aec:t1on 
8305 in the present compilation. 

• § 8310. Payment of damages. Upon the filing of said report the petitioners
may make payment of the damages assessed to the pe.rtiea entitled to the 
same in the following manner, to wit : 

1. To parti es laboring under no disability.
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2. To guardians of infants, husbanda or trustees of femmes covert.
3. To guardians or conservators of insane persons.
And receipt for such payment filed in the office of the clerk aforesaid shall

estop the parties receipting from all further claim or proceeding in the prem
ises. Payments to parties in the state, but not in the county or counties where 
said dam or a part of it is to be erected, as well as to the infants who have no 
guardians, and insane persons who have no guardians or conservators, and 
payments to parties residing out of the state, and to persons whose names are 
unknown and to persons who shall refuse to receive the payments when 
tendered, shall be made by depositing the money with the treasurer of the 
county or counties aforesaid, who shall pay out the same upon the order of 
the commissioners or court, take receipts for all payments, and file the same 
with the order, in the office of the clerk of the court aforesaid, and such de
posit shall have the same effect as the first mentioned receipts unless an appeal 
be taken by the party entitled thereto. [R. C. 1905, § 7675; 1899, ch. 71, § 9; 
R C. 1899, § 5973g.] 

§ 8311. Appeal. Bond. Appeals from the assessment made by the com
missioners may be taken and prosecuted in the court aforesaid by any party 
interested, .the petitioner excepted, not under legal disability, by husbands 
or trustees of femmes covert, guardians of infants, guardians or trustees 
of insane persons, and in cases where infants or insane persons have no 
guardians or conservators, appeals may be taken by the friends of such 
persons and a Wl"itten notice of such appeal be served upon the appellee, as 
a summons in ordinary civil actions; provided, that no appeal shall be taken 
after the expiration of thirty days from the time of the notifkation of the 
filing of the report aforesaid. The erection of said dam shall not be hindered, 
delayed or prevented by the prosecution of any appeal; provided, the peti
tipner shall·execute and file with the clerk of the court in which the appeal 
is 'pending a bond to be approved by said clerk with surety or sureties, 
cQn�litioned that the person executing the same shall pay whatever a.mount 
is required by the judgment of the court, and abide any rule or order of 
the court in relation to the matter in controversy. [R. C. 1905, § 7676; 1899, 
ch. 71, §§ 10, 11; R. C. 1899, § 5973h.] 

§ 8312. Bond approved by clerk. The appellant shall file with the clerk
aforr�aid a bond with surety, to be approved by said clerk, in double the 
amount' of the assessment appealed from, payable to the people of the state, 
for the use of all persons interested, in the condition in which bond the 
proceedings appealed from shall be recited, with condition for the due and 
speedy prosecution of the appeal, and that he or they will satisfy the judg
ment that may be rendered in the premises and pay the costs of the appeal, 
if adjudged to do so by the court in reference to the matter in controversy. 
[R. C. 1905, § 7677; 1899, ch. 71, § 12; R. C. 1899, § 5973i.] 

§ 8313. When submitted to jury. Appeal shall bring before the court the
propriety of the amount of damages reported by the commissioners in respect 
t9 the parties to .the appeal, and unless the parties otherwise agree, the matteI" 
shall .be submitted to and tried by a jury the same as other appeal cases, 
an<l the. court or jury, as the case may be, shall assess the damages aforesaid, 
making the verdict conform to the question and f�cts in the case. [R. C. 1905, 
§ 7678; 1899, ch. 71, § 13; R. C. 189tl, § 5973j. J

§ 8314. Exemplary damages. No exemplary or vindictive damages shall
be allowed by the commissioners, court or jury. [R. C. 1905, § 7679; 1899, 
ch. 71, § 14; R. C. 1899, § 5973k.] 

§ 8315. Judgments. Upon verdicts rendered by juries, or an assessment
by the court, judgment shall be entered, declaring that upon payment of 
the damages assessed by the court or jury, as the case may be, and costs, 
if any, the right to erect and maintain the dam aforesaid, according to the 
petition, shall, as against the parties interested in such verdict, be and remain 
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in the petitioner, his heirs and assigns forever, subject to be lost as hereinafter 
provided, and payments of such judgments made as payments of assessments, 
by the commissioners as hercinbefore provided. [R. C. 1905, § 7680; 1899, 
ch. 71. § 15.; R. C. 1899, § 59731.] 

� 8316. Water power shall not be injured. Action for damages. No dam 
shall be erected or maintained under the provisions of this article to the 
injury of any water power previously improved. No action for damages, 
occasioned by the erection and maintenance of such dam shall be hereafter 
sustained unless such action be brought within two years after the erection 
of said dam; provided, that such limitation shall not run against and apply 
to persons living on and holding government land under the pre-emption 
laws, until a patent for the land damaged or overflown shall have been issued. 
[R. C. 1905, § 7681; 1899, ch. 71, §§ 16, 17; R. C. 1899, § 5973m.] 

Inapplicable to �uity action for preventive relief. Lone Tree Ditch Co. v. Rapid 
City Electric & Gaslight Co., 16 S. D. 451, 93 N. W. 650. 

Right to flood another's land is easement, acquisition of which by prescription 
requires continuous enjoyment for period of statute of limitations governing actions 
to recover land. Shearer v. Hutterische Bruder Gemeinde, 28 S. D. 509, 134 N. W. 63. 

Extraordinary floods which one obstructing water coune need not anticipate. 6 
L.R.A.(N.S.) 252. 

Character of liability of several persons whose independent wrongs of the aame kind 
contribute to enhance the degree or extent of injury from dams. 10 L.R.A.(N.S.) 167. 

Application of statute of limitations to actions for injuries by mill dam. 17 
L.R.A.(N.S.) 206, 

§ 8317. Who may maintain dam. Any person may obtain a right to
maintain or raise a dam heretofore erected upon his own land, across any 
water course not navigable, by complying with the provisions of this article. 
adapting his petition to the nature of the case. [R. C. 1905, § 7682; 1899, 
ch. 71, § 18; R. C. 1899, § 5973n.] 

Maintenance of ftuh boards on dam for six years in such manner u to extend ecopc 
of land flooded by dam is insufficient to show prescriptive right to maintain ftuh 
boards. Shearer v. Hutteriache Bruder Gemeinde, 28 S. D. 509, 134 N. W. 63, 

§ 8318. May suspend suit. Oosta. Upon the evidence of the commence
ment of proceedings, as provided in sections 8305 and 8317, the court before 
which any suit for damages occasioned by such dam shall be instituted after 
the commencement aforesaid, shall have power to suspend any such suit until 
the result of such proceedings shall be known. The cost of all proceedings 
under this article, except such as arise or grow out of appeals, shall be paid 
by the petitioner, and costs of appeals shall be paid as the court may· direct. 
[R. C. 1905, § 7683; 1899, ch. 71, §§ 19, 20; R. C. 1899, § 59730.] 

§ 8319. Surveys and examinations. For the purpose of making surveys
and examinations relating to any proceedings under the provisions of this 
article, it shall be lawful to enter upon any land, doing no unnecessary injury. 
[R. C. 1905, § 7684; 1899, ch. 71, § 21; R. C. 1899, § 5973p.J 

§ 8320. When construction must commence. Any person having obtained
right to erect and maintain, or to maintain or raise any dam, under the 
provisions of this chapter, who shall not within one year thereafter begin to 
build said dam, and finish the same and apply the water power thereby 
created to the purposes stated in his petition within three years; or in case 
the said dam shall be destroyed, shall not begin to rebuild in one year after 
such destruction, and finish in three years, or in case of a mill dam shall 
fail to keep such mills in operation for one year at any one time, shall forfeit 
all rights acquired by virtue of the provisions of this article unless at the 
time of such destruction the owner be an infant, or otherwise disabled in law, 
in which case the same time shall be allowed after the removal of such 
disability; provided, however, where the water, backed up by any dam 
belonging to any mill owner or machinery, is about to break through or over 
the banks of the stream or race, or to wash a channel so as to tum the water 
of such stream or race, or any part thereof, out of its ordinary channel, whereb;v 
such mill or machinery will be injured or affected, the owner or occupier or
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such mill or machinery, if he does not own such banks or the lands lying 
contiguous thereto, may, if necessary, enter thereon and erect and keep i1 1  
repair such embankments and other works a s  shall be necessary t o  prevent 
such water from breaking through or over the banks of such stream or race, 
or washing a channel as aforesaid, such owner or occupier committing thereon 
no unnecessary waste or damage, and being liable to pay any damages 
which the owner of the land may actually sustain by the erection and repair 
aforesaid ; provided, further, that if any person shall injure, destroy or 
remove any such embankment or other works, the owner or occupier of such 
mill or machinery, or in case the said dam is for purposes of irrigation, the 
owner thereof may recover of such person all damages he may sustain by 
reason of such injury, destruction or removal. [R. C. 1905, § 7685 ; 189�, 
eh. 71, § 22 ;  R. C. 1899, § 5973q.] 

CHAPTER 39. 

DEATH BY WRONGFUL A<::r. 

§ 83al.. When. action. for ma.in.tainable. Whenever the death of a person
shall be caused by a wrongful act, neglect or default and the act, neglect or 
default is such as would, if death had not ensued, have entitled the party 
injured to maintain an action and recover damages in respect thereof, then 
and in every such caso the person who, or the corporation or company which . 
would have been liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person injured, and althougl1 
the death shall have been caused under such circumstances as amount in law 
to felony. [R. C. 1905, § 7686 ; R. C. 1895, § 5974. ] 

Actions for causing death. 70 Am. St. Rep. 669. 
Assignability of cause of action for death. 45 L.R.A. ('N.S. ) 1098. 
Federal courts following state decisions as to statutory right x,f action for death . 

40 L.R.A. ( N.S. ) 441. 
Right to amend a common-law action for personal injuries resulting in death into a 

1tatutory action for death. 15 L.R.A. (N.S. )  1003. 
Recovery for death on circumstantial evidence. 2 L.R.A. (N.S.) 905. 
Failure of beneficiary first entitled under death statute to bring action, as giving 

auch right to beneficiary next entitled. 30 L.R.A. (N.B. ) 78. 
Right to recover for intentional killin� of person. 46 L.R.A. ( N.S.) 930. 
--for death resulting from prenatal mjury. 45 L.R.A. ( N.S.) 625. 
Liability for causing death as affected by previous disealllil of person killed. 16 

L.R.A. 268 • 
. Right of action in absence of civil damage act, for death following unlawful · sale of

hquor. 34 L.R.A. (N.S. ) 1036 ; 44 L.R.A. ( N .S.) 2119. 
Liability for killing trespasser by means of spring gun1, traps and other dangerou1 

instruments. 29 L.R.A. 154 ; 24 L.R.A. ( N.S. ) 369. 
Liability of railroad receiver for death. 15 L.R.A. 262. 
---of municipal corporation for death caused by sewage or drainage. 22 L.R.A. (N.S. ) 

140. 
--of carrier for assault by employe resulting in death. 14 L.R.A. 740. 
--of sureties on bond of peaee officer for death of a person due to act or default 

of principal or one of bis deputies. 11 L.R.A. ( N.S.) 758. 
As to similar provision in Cal. Code Civ. Proc. I 377 , see Munro v. Paclftc Coast 

D. & R. Co., 84 Cal. 515, 18 Am. St. Rep. 248, 24 Pac. 303 ; Hartigan v. Southern Pac. 
R. Co., 86 Cal. 142, 24 Pac. 851 ; Morgan v. Southern Pac. R. Co., 95 Cal. 510, 17
L.R.A. 71, 29 Am. St. Rep. 143, 30 Pac. 603. 

§ 8322. Measure of recovery. In such actions the jury shall give such
damages as they think proportionate to the injury resulting from the death 
to the persons entitled to the recovery. [R. C. 1905, § 7687 ; R. C. 1895, & 5975. ] 

Allegations of damages unnecessary. Haug v. Great Northern R. Co., 8 N. D. 23, 
'1'1 N. W. 97, 73 Am. St. Rep. 727, 42 L.R.A. 664. 

( Before amendment by North Dakota. ) The only damages recoverable under this 
aection are such as estate has sustained. Bolding v. Ry. Co., 3 S. D. 369, 53 N. W. 750. 

Measure of damagea in actions for causing death of human bein1. 12 Am. St. Rep. 
175. 
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Law governing measure of damage!! for death. 1 5  L.R.A. 585 ; 5 6  L.R.A. 312. 
l�terest on sum allowed as damages. 18 J..TI .A.  -H 9.
D11Terences as to amount of recovery as affecting action for death based on statute

of a1 1otht:r state. 56 L .H . .  -\. 205.  
Effect of previous cl i s1•nse of person injured resulting in death on liability for causing 

the injuries. 16 L.R.A. 269 ; 17 L.R.A. 7 1 .  
Eff�rt o f  benefit from other source t o  mitiizate damages. 67 L.R.A. 9 1 .  
Evidence of habitR or character o f  person Killed as affecting dnmagl-'S. 1 L.R.A. ( N.S. l 

111�. 
R ight to recover in one action for the death of a person and for his suffering befort 

death. 32 L.R.A. ( N.8. ) 867.  
Hight to, maint_u in  both action for Tbcneficiary and for injuries suffered by one k illed

by another s negligence. 1 4  L.R .A .  ( � .S. ) 893.  
Recovery by administrator, in action for benefit of estate, of probable accumulations 

of deet>a&ed a11 damul('cB for dt)ath.  1 5  L.R .A. ( ::-. .S. ) .1 :; I .  
R ight t o  recover funeral o r  medical expenses of person n<>gl igentiy killed. 2 . B. R. C. 

'111 .  . . 

Elements of damages recoverable by ch i ld for death of mother. 19 L.R.A. ( N.S. ) 128 .  
Ii. minor's right to  damages for  negligent kil l ing of parent limited to p1•riod of 

minorit�•· 1 8  L.R.A. ( �.S. ) 1205 ; 39  L.R.A . ( N.S. ) 1 156 .  
May parent's recovery for death of minor child extend beyond his minority. 4!1 

L.R.A. ( N .S. ) 687 .
l\len,;nn• of damages recoverable for negl ig-ent kill ing of  husband. 17 L .R.A .  76.
M�nsure of damage& for death of wife. 17 L.R.A. 77 .  . . 
Husl>and'e right at common law to recover for lose of time and · funeral exprnsi·,

nere,, i tat<'d b? ne:il igent ' ki l l ing of his wife. 9 L.R.A. ( N.8. ) 1 1 93 .  
R iS,?ht of husband or wife at  common law to recover for loss oJ ser•• ices or consortium 

against person ucgl igcntly causing death of  spouse. 19 L.R.A. ( N .S. ) 033 . 
:'lla�t, r 's  r ight of rl'c-oupml'Tit for damages caused by servant's death or disabi l ib·.

28  L.R.A. ( N.S. ) 326. 
§ 8323. Who ma.y bring action. The action shall be brought by the follow .

ing persons in- the order named : 
1. The' surviving husband or wife, if any.
2. The surviving children, if any.
3 . The personal representative.
If any person entitled to bring the action refuses or neglects so to  do for

a peri od of thirty days after demand of the person next in order, such person 
may bring the same. f R. C. 1905, § 7688 ; R. C. 1 8%, § 5976 . ]  

Action mu!t be brought by parties in  orde!' named in statute. Dcl<l ing v. Ry. Co  . .  
3 S .  D.  36J , 53 � .  W. 750 .  

Right of act i on for benefit of nonresident aliens. 54 L.R.A. 93 -1 ; 3 L.R.A.. ( !\.S . 1 

47 :1 :  :! 1  L.R.A. ( � .S. · J  2 1i7 .  
1 . Action by or on l>ehalf of statutory beneficiary as affected by des�rtion or  non -

support. by deceased. 32 L.R.A. ( X.S. ) 362. 
2 . Heconry I>.,· son for death of father. Smith v. Ry. Co., 6 S. D. 583 , 62 N.  \\ .

967 , 28  L.R.A. 5i3 .  
Action in favor of infant for death of  mother caused by wrongful act of defendant 

11l iould be brought in  name of infant by guardian aud not in nnme of guardian h im�f' l f . 
Willard v. :Mohn, 24 �. D. 39'0, 1 39  N. W. 979 . 

Sulliciency of relationship by adoption to sustai11 an action for dea.th. 16 L.R.A. ( N.S. i 
199. 

R ight to maintain action for benefit of illegitimate for negligent killing of relative. 
2 L.R.A. ( N.S. ) 6"2. 

3. R ight of foreign or domestic representative to maintain action for death of
d<'Cf'<lent under a statute of anoth(•r state which pro\'ides that the action shall be brought 
by the personal representative. 18 L.R.A. ( N .S. ) 1 252. 

Administration based on right of action for negligent killing of a person ns nn ae11P.t 
1 L. R.A. ( !\ .:-i . ) 885 .  

Hight of action for death as bnsis of jurisdiction to  appoint administrator. 24 L.R.A. 
686.  

§ 8324. Recovery exempt from decedent 's debts. The amount recovered
1hall not be l iable for the debts of the decedent, but shall inure t.> the exclusive 
benefit �f his heirs llt law in such shares as the judge before whom the <lase 
is tr ied shall fix in the  order for judgment, and for the purpose of determining 
such  shares the jud �e may after the trial make any investigation which he 
deems necf'ssary, [H. C. 1905, § 7689 ; R. C. 1 895, § 5977 . ]  

The word ·• he ir " C'OnRtru<'d to  m Pan " child." Linta v.  Mining Co., 13 8 .  D. 48�• 
83 !\. "'· 570 .
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Brothers and sisters are included in term " heirs at law." Satterbcrg v. )iinn<'· 
11polis, St. P. & s; Ste. 1\1. R. Co., 19  N. D. 3S ,  12 1 N. W.  70. 

Law governi ng d istribut ion of fund collected or recovered for ncgl ig<'nt killing of a 
person. 4 L.R.A. ( N.S. )  814. 

§ 8325. Action not abated by death. The action shall not abate by th<'
death lf either party to the record. If the plaintiff dies pending the action 
the person next in order, entitled to bring the action, shall by order of the 
court be made plaintiff therein. [R. C. 1905, § 7690 ; R. C. 1895, § 5978. l

Survival of right of action under federal E>mployers' liabi l ity act. 47 L.R .• \ . ( S.S. ) 66. 
Effeet of statute declaring a cause of action for death survivable to render it assign• 

able. 27 L.R.A . ( N.S. ) 404. 
Does statutory action for wrongful death survive to personal representatives of 

original beneficiary. 23 L.R.A. ( N .S. ) 844-. 
§ 8326. Compromise of action. The person entitled to bring the action

may compromise the same, or the right thereto, and such compromise shall 
· be binding upon all persons authorized to bring the action or to share in the
recov<'ry. r R. C. 1905, § 7691 ; R. C. 1895, § 5979; l

Does settlement by injured person of bis claim against tort feaaor preclude an actio11 
for hia death resultmg from the injury, 27 L.R.A. (N.S.)  176 • 

. CHAPTER 40. 
ARBITRATION. 

§ 6327. When authorized. Persons capable of contracting may submit
to the decision of one or mQre arbitrators any controversy which might be 
the subject of a civil action between them, except the question of titl� to 
real property in fee or for life. This qualification does not include quest10ns 

· relating merely to the partition or boundaries of real property. [R. C. 1905.
§ 7692 : R. C. 1895. § 5980. ]

. Arbitration agreements, their validity and binding force. 47 L.R.A. (N.S. ) 337 ; 
15 L.R.A. 142 ; H Am. Dec. 2!l6 ; 2 Am. St. Rep. 566 ; 2!l Am. Rep. 602. 

Who may submit to arbitration when act i ng for anoth<!r.  30 Am. Dec. 626. 
Arbitration of infant's camm of action. 70 L.R.A. 1 70. 
Infants' submission to arbitration. 18 Am. St. Rep. 619,  

§. 8328. Submission in writing. The submission to arbitration must be
in writing and acknowledged by the parties thereto in the same manner as 
a conveyance of real property and may fix the time on or before which · the 
award shall be made and provide that jndgmeut may be entereil upon the 
award by the district court in and for a specified county. [R. C. 1905, § 7693 ; 
R. C. 1895, § 5981. ]

On neceBSity o f  agreement for submission to arbitration being acknowl<•di?ed by
parties in same manner as deed. Gessner v. Minneapolis, St. P. & S. Ste. 1\1. R. Co . •
1 5  N. D. 560, 108 N. W. 786. 

Eff'eet on cause of action of submitting or agreeing to submit it to arbitration. 56 
Am. Dec. 381 .  

Agreements to submit disputes concerning insurance �o arbitration. 2 Am. St. Rep. 
565. 

Arbitration as condition precedent to action on policy of inmrance. 15 LJR.A, (N.S. ) 
1055 ; 28 L.R.A. ( N.S. ) 104. 

Arbitration of claims against building ar,,l loan association. 35  L.R.A. 294. 
Effect of award under terms of policy upon mortgagee not a party thereto. Ill 

L.R.A. (N.S.) 740, . . 
Effect of submission to arbitration on account stated. 27 L.R.A. 818. 
Val idity of rule of board of trade requiring submission of disputes to arbitration. 

2 L.R.A. ( N.S. ) 672 . 
RcvoC'ation of submission to arbitration. 2 L.R.A. 180. 
Bringing suit  before award as rerncation of submission to arbitration, St 

L.R.A. ( N.S . )  67il.
Right to withdraw from arbitration under a submission by rule or order of court.

43 L.R.A. ( N.S. ) 7 1 1 .  
§ 8329. Powers of arbitrators. Arbitrators have power to appoint a time

and place for hearing, to adjourn from time to time, to administer Of\ths to 
witnesses, to hear the allegations and evidence of the parties and to make 
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the �ward_ th�reon. All the arbitrators must meet and act together during the mvestigation ; but when met a majority may determine any question. 
[R. C. 1905, § 7694 ; R. C. 1895, § 5982.] Refusal to consider evidence offered may vitiate award. Caldwell v. Brooks Elevator Co., 10 N. D. 575, 88 N. W. 700. Necessity of notice to and hearing of the parties. 35 Am. Dec. 591. A!1nulling award by arbiters. 48 L.R.A. ( N .S. ) 582, 590, 595. Right of a�bitrators to rehear or of a party to revoke submission to arbitration whe�e award 18 not coextensive with the submission. 18 L.R.A. (N.S. ) 1247. Right of woman to hold office of arbitrator. 38 L.R.A. 210. Arbitrator chosen by both parties. 42 L.R.A. ( N .S. ) 277. As to similar provision in Cal. Code Civ. Proc., I 1286, see Krei88 v. Hotaling, 96 Cal. 617, 31 Pac. 740 ; California A. S. v. Fletcher, 99 Cal. 207, 33 Pac. 855. 

§ 8330. Oath of. Before acting the arbitrators must be sworn before an
officer authorized to administer oaths faithfully and fairly to hear a,nd 
examine the allegations and evidence of the parties in relation to the matters 
in controversy and to make a just award according to their understanding. 
[R. C. 1905, § 7695 ; R. C. 1895, § 5983.] 

Oath of arbitration. Caldwell v. Elevator Co., 10 N. D. 575, 88 N. W. 700. 
Oath of arbitratora may be waived by parties to arbitration. Hackney v. Adam. 

10 N. D. 130, 127 N. W. 519. 
Characteristics and qualification.a of arbiters. 47 L.R.A. (N.B. ) 340. 

§ 8331. Attendance of witnesses compelled. Witnesses may be compelled
to appear before such arbitrators by subpoena to be issued bl any justice of 
the peace, in the same manner and with like effect, and subJect to the same 
penalties for disobedience, as in cases of trials before justices of the peace. 
[R. C. 1905, § 7696 ; R. C. 1895, § 5984.) 

§ 8332. How a.ward executed. When ft.led. The award must be in writing
signed by the arbitrators or a majority of them and acknowledged in the 
same manner as a conveyance of real property. If the submission provides 
for the entry of judgment upon the award, the arbitrators shall file the 
submission together with their award in the office of the clerk of the district 
court of the county specified in the submission and notify each of the parties 
to the arbitration thereof in writing. If the submission does not provide 
for the entry of judgment upon the award the arbitrators shall deliver a 
copy of the award to each of the parties to the arbitration. [R. C. 1905, 
§ 7697 ; R. C. 1895, § 5985.)

Leading essentials of a valid award. 6 Am. Rep. 498. 
Awards after revocations. 47 L.R.A. (N.S. ) 441. 
Need of unanimity. 47 L.R.A. (N.S. ) H2. 
J'inality. 47 L.R.A. ( N .S. ) 442. 

§ 8333. Motion to •a.fflrm award. Any party to the submission at any
time within one year after the aw:ard is filed, and upon eight days ' notice 
to the adverse party may move the court designated in the submission to 
affirm the award and the same shall be affirmed accordingly, unless a motion 
is made to modify or vacate the award in which '-lase the latter motion shall 
first be disposed of. [R. C. 1905, § 7698 ; R. C. 1895, § 5986. ) 

§ 8334. To vacate. Grounds. Any party to such sµbmission may move
the court designated therein to vacate the same upon either of the following 
grounds : 

1. That such award was procured by corruption, fraud or other undue
means. 

2. That there was evident partiality or corruption in the arbitrators, or
either of them. 

3. That the arbitrators were guilty of misconduct in refusing to postpone
the hearing upon sufficient cause shown or refusing to hear any evidence 
pertinent and material to the controversy, or for any other misbehavior of 
such arbitrators by which the rights of any party shall have been prejudiced. 

4. That the arbitrators exceeded their powers, or that they so imperfectly
�xecuted t lwm, that  a mutual , final and definite award on the subject-matter 
submitted was uot matk [ R. C. 1905, § 7699 ; R. C. 1895, § 5987.] 
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When motion to vaca.te award may properly be denied. Hackney v. Adam, 20 N. D. 
130, 127 N. W. 519. 

Relations between party and arbitrator which require the setting aside of an award. 
15 Am. Rep. 46. 

Right of arbitratora to rehear or of a party to revoke submission where award is not 
eoextenaive with submiaaion. 18 L.R.A. (N.S. ) 1247. 

Eft'ect of award upon claim ariaing out of illegal transaction. 58 L.R.A. 181. 
Aa to similar provision in Cal. Code Civ. Proc., f 1287, see In :Matter of Connor, 

128 Cal. 279, 60 Pac. 862 ; Manaon v. Wilcox, 140 Cal. 206, 73 Pac. 1004. 
§ 8335. To modify. Grounds. Any party to such submission may also

move the court designated therein, to modify or correct such award in the 
following cases : 

1. Where there is evident miscalculation of figures or an evident mistake
m the description of any person, thing or property referred to in such award. 

2. When the arbitrators shall have awarded upon some matter not sub
mitted to them, not affecting the merits ot the decision upon the matters 
111bmitted. 

3. When the award shall be imperfect in some matter of form not affecting
the merits of the controversy and when, if it had been a verdict, such defect 
could have been amended or disregarded by the court according to the pro
visions of law. [R. C. 1905, § 7700 ; R. C. 1895, § 5988. ] 

As to similar provision in Cal. Code Civ. Proc., I 1288, see In Matter of Connor, 128 
Cal. 279, 60 Pac. 862. 

§ 8336. Power of court on such motions. On such application the court
may vacate such award in any of the cases hereinbefore specified, and if the 
time within which such award shall have been required to be made by the 
submission, has not expired, may in their discretion direct a rehearing by the 
arbitrators ; and in the cases herein specified the court may modify and 
. correct such award, so as to effect the intent thereof · and promote justice 
between the parties. [R. C. 1905, § 7701 ; R. C. 1895, § 5989. ] 

§ 8337. Judgment. Costs. Upon such award being affirmed or modified
the court shall render judgment in favor of the party to whom any sum of 
money or damages shall have been awarded, that he recover the same ; and 
if the award shall have ordered any act to be done by either party, judgment. 
shall be entered, that such act be done according to such order. The costs of 
th•J proceedings shall be taxed as in actions, and if no provision .for the fees 
and expenses of the arbitrators shall have been made in the submission, the 
court shall make the same allowance as is provided by law for referees ; but 
no costs shall be taxed for any other services or expenses prior to such appli
cation. [R. C. 1905, § 7702 ; R. C. 1895, § 5990. ] 

§ 8338. Bow judgment entered. The judgment of the court on such award
shall be entered in the judgment book at length as other judgments of said 
court and the clerk of the court shall immediately after the entry of such 
judgment attach to the submission the award of the arbitrators and a copy 
of the judgment of the court and the same shall constitute the judgment roll . 
[R. C. 1905, § 7703 ; R. C. 1895, § 5991.) 

§ 8339. Subject to same provisions as other judgments. Such judgment
roll shall be filed and judgment docketed as in other cases, shall have the 
same force and effect in all respects, be subject to all the provisions of law 
in relation to judgments in actions and may in like manner be reviewed by 
the supreme court on appeal ; and execution shall issue thereupon against the 
property or person of any party against whom a recovery shall be had in 
all respects as upon other judgments. [R. C. 1905, § 77M ; R. C. 1895, § 5992. l 

Award and its enforcement. Caldwell v. Elevator Co., 10 N. D. 575, 88 N. W. 700. 
Enforcement of award. 47 L.R.A. (N.S. ) 445 . 
As to aimilar provision in Cal. Code Civ. Proc., f 1289, see Fairchild v. Doten, 42 

Cal. 125. 
§ 8340. Record on appeal. Power of supreme court. When an appPa T

shall be taken from such judgment, thP. original affidavits upon which an:, 
application in relation to such award wm; founded and all other affidavits 
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and papers relating to such application shall be annexed to, form a part 
of and be transmitted with the record of the judgment, unless the court shall 
order copies thereof to be returned ; and the supreme court shall reverse, 
modify, amend or affirm . such judgment according to justice. [R. C. 1905, 
§ 7705 ; R. C. 1895, § 5993. ]

§ 8341. How judgment enforced. When by such judgment any party shall
be required to perform any act other than the payment of money, thP, court 
rendering such judgment shall enforce the same in the manner provided for 
cnfol'cing judgments of a similar nature in other cases. [R. C. 1905, § 7706 ; 
R. C. 1895, § 5994. ]

§ 8342. Costs on setting aside. If upon application made pursuant to the
foregoing provisions the court shall vacate and set aside any such award, 
costs shall be awarded to the prevailing party ; and judgment may be rendered 
therefor and enforced by execution. [R. C. 1905, § 7707 ; R. C. 1895, § 5995. ] 

§ 8343. Appeal from an order vacating. Upon any such order vacating
an award the party aggrieved may appeal to the supreme court, on which 
appeal the submission and award and all affidavits and papers used on such 
application shall be transmitted to the supreme court, unless the court shall 
order ·copies thereof returned ; and the court shall proceed to affirm or reverse 
such order as shall be just. [R. C. 1905, § 7708 ; R. C. 1895, § 5996. ] 

§ 8344. Procedure when reversed. If such order is reversed the proceed
ings shall be remitted to the court from which they were removed to proceed 
thereon ; or the supreme court may modify or affirm the award in the same 
manner and with like effect, as if the application for that purpose had been 
originally made to such court. [R. C. 1905, § 7709 ; R. C. 1895, § 5997. ] 

§ 8345. Action upon award not affected. Nothing in this chapter shall
be construed to impair or affect any action upon an award or upon any 
bond or other engagement to abide by an award. [R. C. 1905, § 7710 ; R. C. 
1895, § 5998. ] 

A<'tion li<'s on award which was never affirmed. Hackney v. Adam, 20 N. D. 130, 
127 N. W. 519 .  

§ 8346. Liability for costs when submission revoked. Whenever any sub
mission to arbitration shall be revoked by a party thereto before the publica
tion of an award, the party so revoking shall be liable to an action by the 
adverse party to recover all costs and expenses incurred and damages which 
he may have sustained in preparing for such arbitration ; but neither party 
shall have power to revoke the powers of the arbitrators after the cause 11hall 
have been finally submitted to them upon a hearing of the parties for their 
decision. [ R. C. 1905, § 7711 ; R. C. 1895, § 5999. ] 

Wh<>th<>r p0\\"<'r of board of arbitrators was r<>vok<>d prior to final submission of 
cause is question of fact. Hackney v. Adam. 20 N. D. 130, 1 27 N. W. 519. 

§ 8347. Same when submission in bond. If the submission so revoked was
<:ontained in the condition of any -bond, the obligee in such bond shall be 
entit led to prosecute the same in such manner as other bonds with condition 
other than for the payment of money and to assign such revocation as a 
breach thereof ; and for such breach he shall recover as damages the costs 
and expenses incurred and the damages sustained by him in preparing for 
,
1"1ch arbitration. [R. C. 1905, § 7712 ; R. C. 1895, § 6000.] 
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CHAPTER 41. 
IKSOL YE.,CY. 

ARTICLE. 1. GENERAL PROVISIONS, §§ 8348-8350. 
2. VOLUNTARY bsOLVEXCY, §§ 8351-8355.
3. INVOLUNTARY JNSOLVE�CY, §§ 8356-8368 .

. 4 . .  PROCEEDINGS TO REALIZE THE ESTA TE FOR CnEDITons, §§ 8369-8399.
5. CLAIYS AGAINST THE F.8TAT1':, § §  8400-8414.
6. DIVIDENDS, § §  8415-8 1 23.
7 . DISCHARGE 01'" TTTE bsoLVENT, § §  8424-8439.
8. PROCEEDINGS Ptc:CULIAR TO P • .\RTXERSilIPS, § §  8440-8442.

AntICLE 1 .- GENERAL Pnovrsroxs. 
§ 8348. How debtor discharged. Insolvent debtors residing in this state

may be discharged from their debts in the manner prescribed in and upon 
compliance with the provisions of this chapter. [R. C. 1905, § 7713 ; R. C. 
1 895, § 6001. ]  

F?r compilati_on o f  authorities on question of insolvency aee note at end of Eltoo 
v. 0 Connor, 6 N. D. 1.

§ 8349. What deemed commencement of proceedings. The filing of the
petition for an adjudication in insolvency, either by the debtor in his own 
behalf, or by any creditor against the debtor, shall be deemed the commence
ment of proceedings in insolvency. [R. C. 1905, § 7714 ; R. C. 1895, § 6002. ]  

§ 8350. Deemed matters of record. Record not required. ' The proceed
ings in all cases of insolvency shall be deemed matters of record, but the same 
shall not be required to be recorded at length, but shall be carefully filed, 
copied and numbered in the office of the clerk of ta0 court, and a docket only. 
or short memorandum thereof, copied in books pro't'ided for that purpose. 
which shall be open to public inspection. Copies of such records duly certified 
under the seal of the court shall in all cases be presumptive evidence of the 
facts therein stated. [R. C. 1905, § 7715 ; R. C. 1895, § 6003.] 

ARTICLE 2 .- VOLUNT,\RY INSOLVENCY. 
§ 8351. When authorized. Petition. Any person residing in this state and

owing debts provable in insolvency to the amount of at least five hundred 
dollars may apply by petition to the district court of the county in which be 
resides. or of . the county to which the county in which he resides is attached 
for judicial purposes, setting forth his place of residence, his inability to pay 
all his de:l)ts in full, his willingness to surrender all his estate and effects 
for the benefit of his creditors, except such as is by law exempt from execu
tion. and his desire to obtain a discharge from bis debts and shall annex to 
his petition a schedule and affidavit in compliance with the next two sections. 
1'he fil ing of such petition shall be an act of insolvency and such petitioner 
�ball be arljudged an insolvent. f R. C. 1 90i>. & 771 6 : R. C. 1895, § 6004. 1  

:\fortirasze on  entire stock not  MFi:;mml'nt for bl'nefit o f  crl'<litors, overruling Straw v. 
Jenks. 6 D. 414. 43 N. W. 941 : Cuttl'r v. Pollock , 4 N. D. 205, 59 N. W. 1 062, 50 Am. 
St. Rep. 644. 25 L.R.A. 377 : Joni'!< v. )ley(•r. 7 R D. 1 /12, 63 N. W. 773 ; Sandwich 
Mfg. Co. v. :Max, 5 S. D. 125, 58 K. W. 14, 24 L.R.A. 524 ; Jewett v. Downs, 6 S. D. 
319, 60 N. w. 76. 

Assig-nmcnt <loes not place property in custody of law. State v. Rose, 4 N. D. 319, 
58 X. W. 514, 26 L.R.A. 593. 

Title of assigned property vegts in as1<ig11ee aa of date of assignment. Elton v. 
O'Connor. 6 N. D. 1 ,  68 N. W. 84 ,  33 L.R.A. 524. 

Resl'rvation of exemptions doc-s not render assignment void. Bangs v. Fadden, 5 
N. D. 92 , 64 N. W. 78.

Asi;i !::nment not made in good faith is subject to attack by creditors. Wright v. Lee .
.t S. D. 237, 55 N. W. 931. 
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\Vhen i 11soln1w:r Ol'curs corporation has no authority to prefer creditors. Adams & 
\�estlakc Co. v. Deyette, 8 S. D. 1 19, 65 N. W. 471, "31 L.R.A. 497, 59 Am. St. Rep. 
7:il. 

Partial assignment ; effect of. Sandmeyer v. Ins. Co., 2 S. D. 346, 50 N. W. 353. 
No absolute title vests in assignee until inventory and affidavit is filed. Farmer •· 

Cobban, 4 D. 425, 29 N. W. 12. 
Assignment ; discharge of assignee; action to set aside discha.rge. Freeman v. Woo:!, 

11 N. D. 1, 88 N. W. 721. 
Debtor may execute trust deed of all his property for benefit of thoee who will cancel 

their claims for pr�rtion received. Joas v. Jordan, 21 S. D. 379, 113 N. W. 73. 
§ 8352. Schedule. Contents. Such schedule must contain :
1. A true and complete list of all bis creditors.
2. The place or residence of such creditors, if known to the debtor ; and if

not known, that fact shall be stated. 
3. The sum owing to each creditor and the nature of each demand, whether

arising on written security, on account or otherwise. 
4. The true cause and consideration of such indebtedness in each 'case and

the place where such indebtedness accrued. 
5. A statement of any existing judgment, mortgage or collateral or ether

security for the payment of such debts. 
6. A full and true inventory of all the estate, both real and personal, and

of all choses in action, debts due and moneys in the bands of such debtor, 
whether the property is claimed as exempt or not, of the incumbrances existing 
thereon and of all the books. vouchers and securities relating thereto. [R. C. 
1905, § 7717 ; R. C. 1 895, § 6005.]  

Reservation of exemptions in assignment. Red River Valley Bank T. Freeman, 1 
N. D. 196, 46 N. W. 36 ; Bangs v. Fadden, 5 N. D. 92, 64 N. W. 78. 

These provisions do not apply if yroperty is in custody of law. ( State) Enderlin 
Bank v. Rose, 4 N. D. 319, 58 N. W .  514, 27 L.R.A. 593. 

Liquor license as asset of insolvent. 4 L.R.A. ( N .S. 1 626. 
Doc11 right of action for personal injuries pass to assignee in in10lvency. " L.R.A. 

180 ; 12 L.R.A. (N.S. ) 1173. 
§ 8353. Affidavit to petition. An affidavit in the following form shall be

annexed to such petition and schedule and shall be sworn to and subscribed 
by the debtor : 

I, . . . . . . . . . . . . . . . . . . . . . .  , do swear ( or affirm as the case may be) .that 
the schedule, which is annexed to my petition and herewith delivered, is in 
all respects just, true and complete and that I have not at any time or in any 
manner whatever disposed of or made over any part of my estate for the 
future benefit of myself or family, or in order to defraud any of my creditors ; 
and that I have in no instance created or acknowledged a debt for a greater 
sum than I honestly or truly owed and that I have not paid, secured to be paid 
or in any way compounded with any of my creditors with a view fraudulently 
to obtain the prayer of my petition. [R. C. 1905, § 7718 ; R. C. 1895, § 6006. J  

Assignment void, unless acknowledged, proved and certified. Cannon •· Demlllg, 3 
S. D. 421 ,  53 N. W. 863.

§ 8354. Notice to creditors. Upon the filing of such petition, schedule and
affidavit the court shall make an order directing that notice be given to all the 
creditors whose names are contained in the schedule filed with the debtor 's 
petition, or are afterwards furnished by the debtor. The contents of such 
notice and the manner of serving the same are prescribed in article 4 of this 
chapter. [R. C. 1905, § 7719 ; R. C. 1895, § 6007 . ]  

§ 8355. Amendment of schedule. Every person voluntarily petitioning
under the provisions of this chapter to be adjudged an insolvent shall be at 
liberty from time to time upon oath to amend and correct his schedule so that 
the same shall conform to the facts. [R. C. 1905, § 7720 ; R. C. 1895, § 6008. ] 

A RTJCT,F. 3 .- JNVOLUNTARY l!S'SOLVENCY. 

§ 8356. When proceedings authorized. Any person residing in this state
and owing debts provable in insoln•ncy to the amount of at least five hundred 
c.lollars : 
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1. Who departs from this state with intent to defraud his creditors or, being
absent, remains absent with such intent ; or, 

2. Who conceals himself to avoid the service of legal process in any action
for the recovery of a debt or demand provable in insolvency ; or, 

3. Who conceals any of his property to avoid its being seized on legal
process ; or, 

4. Who Dl1lkes any assignment, gift, sale, conveyance or transfer of his
property, rights or credits either within this state or elsewhere with intent 
to delay. defraud or hinder his creditors ; or, 

5. Who. being insolvent or in contemplation of insolvency, makea any p�y
ments, gift, grant, sale, conveyance or transfer of property, rights or credit�, 
!)r procures or suffers a judgment against himself or procures or suffers his 
property to be taken on legal process with intent to give preference to. one 
or more of his creditors or to any person or persons who are or may be hable 
for him as indorsers, sureties or otherwise, or with the intent by such dis
position of his property to defeat or delay the operation of this chapter ; or, 

6. Who, being insolvent, has suffered execution for five hundred dollars
or more to be returned unsatisfied or, being a merchant or tradesman, has sus
pended and not resumed payment of commercial paper for thirty days for 
five hundred dollars or more, unless the party or parties holding such paper 
have in writing waived the right to proceed under this subdivision, shall be 
deemed to have committed an act of insolvency and shall become liable to be 
adjudged an insolvent. [R. C. 1905, § 7721 ; R. C. 1895, § 6009. ]  

II .  Composition with creditors : preference created by act or  undertaking of third 
party. 2 B. R. C. 460. 

Effect, under bankruptcy and insolvency laws, of creditors' participation in fraudu· 
lent intent of debtor in making transfer by way of preference. 31 L.R.A. 64'7. 

At,plication of firm property to payment of debts of individual partner. 29 L.R.A. 
685. 

Preference by judgment. 5 L.R.A. 765 ; 12 L.R.A. 810 ; 22 L.R.A. 808. 
Effect of contemporaneous agreement to give the debtor employment or retain him in 

a position to render an attempted preference invalid as to other creditors. 1 '7 
L.R.A. ( N.B. ) ·310.

§ 8367. Petition. Amendment. Proceedings in insolvency may be insti
tuted by the filing of a verified petition of one or more creditors, the aggregate 
of whose provable debts amounts to at least four hundred dollars, against 
any debtor residing in this state owing debts to the amount of at least five 
hundred dollars, who has committed an act of insolvency as defined in section 
8356, provided such petition is brought within six months after the parties 
in interest shall have had an opportunity to be advised of the fact that an act 
of insolvency has been committed. The petition may from time to time be 
amended and corrected by leave of the court before which the proceedings 
are pending, so that the same shall conform to the facts. f R. C. 1905, § 7722 ; 
R. C. 1895, § 6010. ]

§ 8358. Undertaking. The petition shall be accompanied by an undertak•
ing with sufficient surety, to be approved by the clerk of the court, in the sum 
of at leatt five hundred dollars, conditioned that if the debtor shall not be 
declared an insolvent, the petitioner will pay all costs and damages, including 
a reasonable attorney 's fee, that the debtor may sustain by reason of the filing 
of the petition. The court may upon motion direct the filing of an additional 
undertaking with sufficient surety when deemed necessary. [R. C. 1905. 
§ 7723 ; R. C. 1895, § 6011 .]

§ 8369. Order to debtor to show cause. Injunction. Upon the filing of
the petition authorized by the preceding section, if it appears therefrom that 
;;ufficient grounds exist, the court shall make an order requiring the debtor 
:o show cause at a time and place to be specified in the order why the prayer 
of the petition shonl<l not be granted. The court may also by injunction 
restrain the fkhtor and  any other person in the meantime from making any 
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transfer or disposition of any part of the debtor 's property and from any 
interference therewith .  [R. C. 1905, § 7724 ; R. C. 1895, § 6012.J 

§ 6360. When property seized and debtor arrested. At the time of the filing
of the petition in insolvency either by the debtor or a creditor, or at any 
time thereafter, if it shall appear that there is probable cause for believing 
that the debtor is about to leave the state, or to remove or conceal his property 
or any evidence of his property, or to make any fraudulent conveyance or 
disposition thereof, or that the best interests of the estate demand such action, 
the court may issue a warrant to the sheriff, commanding him to arrest and 
safely keep the alleged debtor, unless he shall give an undertaking to the
satisfaction of the court for his appearance from time to time as required by 
the court until its decision upon the petition or until its further order, and 
forthwith to take possession provisionally of all the property of the debtor and 
safely keep the same until the further order of the court, or to take possession 
of the property as aforesaid without arresting the debtor. [R. C. 1905, 
§ 7725 ; R. C. 1895, § 6013. J

Arrest cannot be made for things already done by debtor, but only for what is
nbout to be done. .-\ flldavit bas<'d on information and belief insufficient. Kaeppler
v. H•>d R iver Valley National Dank, 8 N. D. 406, 79 N. W. 869.

§ 8361. Service on debtor. A copy of the petition and order to show cause
shall be scrYed on the debtor. The service shall be made in the same manner 
as is prescribed for the personal service of a summons or, if such service can
not conveniently be made, in such manner as the court may by order direct. 
No further proceedings, unless the debtor appears and consents thereto, shall 
be had until proof has been made of the service of the order and petition ; 
and if such proof is not given on the return day of such order, the proceedings 
shall be adjourned and an order made that such order and petition be forth
with served. [R. C. 1905, § 7726 ; R. C. 1895, § 6014. ] 

§ 8362. Proceedings continued by another cred�tor. If the petitioning
,�reditor does not appear and proceed on the return day or adjourned day, 
the court may upon the petition of another creditor to the required amount 
proceed to adjudicate on such petition without requiring a new service of th" 
order an<l petition. [R. C. 1905, § 7727 ; R. C. 1895, § 6015. J 

§ 8363. Answer of debtor. How issues tried. On such return day or
adjourned day, if the order and petition have been duly served or servie,· 
thereof is waived by the appearance of the debtor, the debtor may answer 
the petition. Such answer shall contain a specific denial of the material alle• 
gations of the petition controverted by him and shall be verified in the sauui 
manner as pleadings in civil actions. The court shall proceed immediately 
to try the issues so raised without a jury, unless the debtor at the time of filing 
his answer demands in writing a trial by jury. Upon a hearing before tht, 
c'.011rt affidavits or other proof may be used as evidence. [R. C. 1905, § 7728 ; 
R. C. 1 8:35, § 6016 . ]

§ 8364. Procedure on demand for jury. If the debtor demands a trial by
jury. the court may adjourn the proceedings to the next term of the district 
,•011rt at which a jury will he in attendance ; or may by order direct that 
r ighteen jurors be drawn in the same manner as petit jurors are drawn, from 
t he jury list of the last pre�eding term of the district court, and that tht• 
j urors so drawn be summoned by the sheriff to attend upon the court at a 
t ime  to he fixed in the order. At the time so fixed a jury of twelve shall b«'. 
•lrawn from the pPrsons so summoned in the same manner as jurors are dra,vn
for the  trial of c iY il actions and the provisions of law relating to the selecting.
� 1 1m111 oning- and drawing of  jurors shall be appl icable to such proceedings.
TIH' is;. 1 1 ('s ra i srd h? t h r  prt i t ion arnl answm· shall he tried in the same manner
: • s  i , �· 1 · 1 • ,-;  in P i \' i l  11 t · t i n 1 1 s . f lL C. ] !JO:i. & 77:!9 ; R.  C. 1895, § 6017. ]

� 83!31. When prcceccli"lgs d ' sm;ssed. If upon such hearing or  trial the 
, 1 , , 1 , t ,, r  nro ,• , , ,._  tn th •  s · 1 t i ,- f: 1 1 • t i o 1 1  of ! h t• co1 1rt or ,inry, as the ease may be. that 
t h e fads  set fo1 t l i  i n  t i l l' w : i t i o n  lll ' l' 1 1ot tn 1 1 • ,  or t hat the debtor has paid an,I 
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satisfied all liens on his property, in case the existence of such liens was the 
sole ground of the proceeding, the proceedings shall be dismissed and judg
ment shall be entered in favor of the debtor against the petitioner for costs. 
[R. C. 1905, § 7730 ; R. C. 1895, § 6018. ]  

§ 8366. When debtor adjudged insolvent. If upon the hearing or trial the
facts set forth in the petition are found to be true or, i£ upon default made 
by the debtor to appear pursuant to the order, due proof of service thereof 
is made, the court shall adjudge the debtor to be an insolvent. [R. C. 1905, 
§ 7731 ; R. c. 1895, § 6019. ]

Service and return of execution not necessarily prove insolvency. Minkler v. U. S. 
Sheep Co., 4 N. D. 507, 62 N. W. 594, 33 L.R.A. 546. 

Same rule as to insolvency applies to corporations as to individuals. Adams & West
lake Co. v. Deyette, 8 S. D. 1 19, 65 N. W. 471,  59 Am. St. Rep. 751, 31 L.R.A. 497. 

As to when debtor is insolvent. Christopherson v. Oleson, 19 S. D. 176, 102 N. W. 
885 ; Hall v. Feeney, 22 B. D. 541 ,  21 L:R.A. ( N.S. ) 513, 1 8  N. W. 1038. 

§ 8367. Order requiring schedule, amendment of. The court shall there
upon make an order requiring the insolvent forthwith, or within such number 
of days not exceeding ten after the date of the order or notice thereof, as 
shall by the order be prescribed, to make and deliver or transmit by mail, post
age paid, to the clerk of the court a schedule as required by section 8352 and 
verified by the oath of the debtor. Such debtor shall be allowed from time to 
time, upon oath, to amend or correct his schedule of creditors and property so 
that the same shall conform to the facts. If the insolvent is absent or cannot 
be found in this state, such schedule shall be prepared by some person to be 
appointed by the court for that purpose according to the best information 
he can obtain. [R. C. 1905. § 7732 ; 1897, ch. 93 ; R. C. 1899, § 6020. ) 

§ 8368. How copy of the adjudication served. If the debtor has failed to
appear in person or by attorney, a copy of the adjudication shall be forthwith 
served on him in the manner provided for the service of the order to show 
cause. [R. C. 1905, § 7733 ; R. C. 1895, § 6021. ) 

ARTICLE 4.- PROCEEDINOS TO REALIZE THE ESTATE FOR CREDITORS. 
§ 8369. Notice of insolvency. Upon an adjudication that a debtor is an

insolvent either upon his own petition or upon the petition of his creditors a 
notice shall forthwith be given by the clerk of the district court substantially 
as follows : 

NOTICE OF INSOLVENCY. 
Notiee is hereby given that an adjudication of insolvency has been made 

against . . . . . . . . . . . . . . . . . . . . . . . . . .  ; and that the payment of any debts and 
the delivery of any property belonging to such debtor to him, or for his use, 
and the transfer of any property by him are forbidden by law. 

Clerk of the district court in and for the 
county of . . . . . . . . . . . .  , North Dakota. 

[R. C. 1905, § 7734 ; R. C. 1895, § 6022. ] 
§ 8370. Notice of election of assignee. At the same time the clerk of the

district court shall give notice of a meeting of the creditors to choose an 
assignee, the time for which shall be fixed by order of the court, which notice 
shall be in the following form : 

ELECTION OF ASSIGNEE. 
Notice is hereby given that a meeting of the creditors of . . . . . . . . • . . . . .  • .- . , 

who has been adjudged an insolvent, · will be held at the court house �n the 
city of . . . . . . . . . . . . . . . . . . . . , in the county of . . . . . . . . . . . . . . . . . . . .  , n1 1 1 1 ,l 
state of North Dakota, at . . . . . .  o 'clock . .  m., on the . . . . . . . . . . . . . .  day of 
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• • • • . . . . . • . . . . . . . . . . . . . . . . . . 19 . .  , for the purpose of choosing one or more 
assignees of the estate of said insolvent. 

Clerk of the district court in and for the 
county of . . . . . • . . . . . .  , North Dakota. 

[R. C. 1905, § 7735 ; R. C. 1895, § 6023.] 
§ 8371. Manner of serving foregoing notices. The notices mentioned in

the last two sections shall be published four times, once in each week for four 
successive weeks, in a newspaper published in the county in which the 
adjudication is made, if there is one, and if not, then in a newspaper published 
at the seat of government. A copy of the notice of election of an assignee · 
�hall also be .forthwith served personally or by mail on each creditor named 
m the schedule, if such creditor 's residence or post office address is given in 
the schedule. The expense of the clerk in giving such notices shall be paid 
by the assignee out of the estate. [R. C. 1905, § 7736 ; R. C. 1895, § 6024. ] 

§ 8372. Choosing assignee before time ftxed. At any time after an adjudi
• ·m iou iu insolvency the creditors named in the schedule and any other cred
itors, who may appear, may choose an assignee in the manner herein provided 
without waiting for the expiration of the time fixed in the notice and there
upon publication of the notice must be discontinued. [R. C. 1905, § 7737 ; 
R. C. 1895, § 6025. ]

§ 8373. Meeting of creditors. At the meeting of the creditors the judge
of the court shall preside, and the clerk of the court shall attend and keep 
a minute of the deliberations of the creditors and of the election of an assignee 
and enter the same upon his records ; if it appears that the notice to creditors 
has not been given as required by law, the meeting shall forthwith be 
adjourned and a new .notice be given as required unless all the creditors 
have appeared as hereinbefore provided. [R. C. 1905, § 7738 ; R. C. 1895, 
§ 6026. ]

§ 8374. Creditor may act by attorney. Any creditor may act at all meet
ings and proceedings in insolvency by his attorney the same as though per
sonally present. [R. C. 1905, § 7739 ; R. C. 1895, § 6027. ]  

§ 8375. Time and method of electing assignee. The creditors shall at  the
nrst meeting held after due notice or appearance choose one or more assignees 
of the property of the debtor ; the choice to be made by the greater part 
in value of the creditors, who have proved their debts and are present or 
represented at such meeting. If no choice is made by the creditors at the 
meeting, the court shall appoint one or more assignees. If an assignee so 
chosen or appointed fails within five days to express in writing his acceptance 
of the trust, the court may fill the vacancy. [R. C. 1905, § 7740 ; R. C. 1895, 
§ 6028. ]

§ 8376. Who may vote or be assignee. No person who has received any
preference contrary to the provisions of this chapter shall vote for or be 
eligible as assignee ; but no title to property, real or personal, sold, transferred 
or conveyed by an assignee shall be affected or impaired by reason of his 
ineligibility. [R. C. 1905, § 7741 ; R. C. 1895, § 6029. ]  

§ 8377. Undertaking of assignee. Failure to give. The assignee shall give
a good and sufficient undertaking in such sum as the court directs to the 
state of North Dakota, conditioned for the faithful performance and discharge 
of his duties, ,vhich undertaking shall be approved by the clerk of the court 
and filed with the record of the case, and shall inure to the benefit of all 
creditors proving their claims, and may be prosecuted in the name and for 
the benefit of any injured party. If the assignee fails to give the undertaking 
within ten days after notice of his appointment, the court shall remove him 
and a new assignee shall be chosen by the creditors at a meeting called for 
that purpose upon notice to the creditors as hereinbefore provided . [R. C. 
1905. § 77 42 ; R. C. 189fl. § 6030 . ]  
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§ 8378. Grounds for removing assignee. The court may after hearing upon 
not less than three days ' notice to the assignee remove him, if it appears 
upon the complaint of any person interested in the estate that the assignee 
has fraudulently received, concealed, embezzled or conveyed any of the money, 
�oods, �1fects or property of the debtor or has been interested in any action 
m reJation to the said estate for the purpose of securing to himself a prefer
ence or priority over the other creditors, or has in his possession or control 
a�y portion of the estate with intent to appropriate the same unlawfully to 
hu, own use, or has been guilty of any fraudulent act in relation to the same. 
[R. C. 1905, § 7743 ; R. C. 1895, § 6031.) 

§ 8379. Same. The court may also remove an assignee, who, having re
moved from the state, unreasonably refuses and neglects to obey any lawful 
order of the court or to settle his accounts or otherwise to discharge his
duties. [R. C. 1905, § 7744 ; R. C. 1895, § 6032.] · • 

§ 8380. Assignee may rea;gn, An assignee may with the consent of the
court resign his trust and be discharged therefrom. [R. C. 1905, § 7745 ;  R. C. 
1895, § 6033.] 

§ 8381. How vacancies filled. Vacancies caused by death or otherwise in
the office of assignee shall be filled by the creditors in the same manner as 
in the original choice of an assignee at a regular meeting or at a meeting called 
for the purpose with sueh notice thereof in writing to all known creditors as 
the court shall direct. [R. C. 1905, § 7746; R. C. 1895, § 6034.] 

§ 8382. From wha.t resignation no relea.ae. The resignation or removal
of an assignee shall in no way release him from performing all things requisite 
on his part for the proper closing up of his trust and the transmission thereof 
to his successor, nor affect his l iability or that of the sureties on his under
taking. [R. C. 1905, § 7747; R. C. 1895, § 6035.) 

§ 8383. Clerk to execute assignment. Levy dissolved. As soon as an as
signee is appointed and qualified the clerk of the court shall by an instru
ment under his hand and the seal of the court assign and convey to the 
assignee all the property, real and personal, of the debtor with all his deeds. 
books and papers relating thereto, except such property as is by law exempt 
from execution, and such assignment shall relate back to the commencement 
of the proceedings in insolvency and by operation of law shall vest the title 
to all such property, both real and personal, in the assignee, although the 
same is then held under any process as the property of the debtor and shall 
dissolve any levy made under such process within sixty days next preceding 
the commencement of the insolvency proceedings. Such assignment shall 
be approved by the court as to its form and manner of execution and shall 
be recorded in the office of the register of deeds of every county in which 
any real estate conveyed thereby is situated. [R. C. 1905, § 7748 ; R. C. 1895, 
§ 6036.]

Title vests in assignee as of date proceedings were instituted. Elton v. O'Connor, 6 
N. D. 1, 68 N. W. 84, 33 L.R.A. 524.

§ 8384. Debtor's exemptions. The debtor shall be allowed such exemp
tions as are provided for by law and shall be permitted to use and occupy his 
homestead, household furniture and absolute exemptions until his homestead 
and exemptions shall have been selected in the manner hereinafter prescribed. 
Insurances upon the life of a debtor do not pass to the assignee by the assign
ment, unless the debtor by an instrument in writing shall expressly consent 
thereto. No property held by the insolvent in trus� shall pass by the assign
ment. [R. C. 1905, § 7749 ; R. C. 1895, § 6037.) 

Insolvent entitled to exemptions against creditor for property obtained by false 
pretenses. Such claim is not discharged by insolvency proceeding ; the cre�ltor can
share in the dividend and thereafter bring action for _balance due and on JU<l1,-:nient
10 obtained may, on execution, exhaust debtor'• exemption. In re Kacppler, 7 .!\. D. 
435, 75 N. W. 789. 
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Life in8Urance as assets of insolvent. 50 L.R.A. 33 ; 26 L.R.:A. ( N.S. )  •Ul ; 3? 
L.R.A. ( N.S . )  990. 

45:.ights of creditors of insured in endowment or tontine insurance. 4 L.R.A. (N.8.}

Does right of  �ction for personal injuries pass to assignee in insolvency. « L.R.A. 180 ; 12 L.R.A. ( N .S. ) 1173. 
. § 8385. �signee may redeem and tender perf orma.nce. The assignee shall 
have authority, under the order and direction of the court to redeem or dis
charge any mortgage or conditional contract, pledge or lien 'upon any property 
o� �he debtor, whenever payable, and to tender due performance of the eo11-
�1t10ns thereof or to sell the same subject to such mortgage, lien or other 
10cumbrance. [R. C. 1905, § 7750 ; R. C. 1895, § 6038.] 

§ 8386. Authority of assignee as to actions. The assignee shall have like
remedy to recover all the property, debts and effects in his own name as
the debtor wbuld have had if no assignment had been made ; if at the time
of the assignment an action is pending in the name of the debtor for the
recovery of a debt or other thing which might or ought to pass to the assignee
by the assignment, the assignee shall, if he requires it, be permitted to prose
cute the action in his own name in like manner and with like effect as if it had
been originally commenced by him. No action pending in the name of the
assignee shall be abated by his death or removal ; but on motion of a surviv-
ing, remaining or new assignee, as the case may be, he shall be permitted
to prosecute the action in like manner and with like effect as if it had been
originally commenced by him. In actions prosecuted by the assignee the
assignment made as hereinbefore provided shall be conclusive evidence of his
authority. [R. C. 1905, § 7751 ; R. C. 1895, § 6039.]

Assignee may foreclose assignor's mortgage by advertisement. Thompson v. Browne, 
10 S. D. 344, 7'3 N. W. 194. 

Assignee not bona fide purchas,r of assigned property. (State ) Enderlin Bank v. 
Rose, 4 N. D. 319,  58 N. W. 514,  26 L.R.A. 593. 

Assignee for creditors not l iable for value of goods sold by him without notice that 
they were held in trust as security for purchase price. Webber v. Conklin, 20 S. D. 52, 
104 N. \V, 675. 

§ 8387. Embezzlement by third person. If any person before the assign
ment is made, having notice of the commencement of proceedings in insol
vency, embezzles or disposes of any of the moneys. goods, chattels or effects of 
the insolvent, he is chargeable therewith and liable to an action by the assignee 
for double the value of the property so embezzled or disposed of, to be 
recovered for the benefit of the estate. [R. C. 1905. § 7752 ; R. C. 1895, § 6040.] 

§ 8388. Remedies to obtain property embezzled, etc. _The same penalties,
forfeitures and proceedings by citation, examination and commitment shall 
be maintainable on the part of the assignee in the district court against 
persons flUspected of having concealed, embezzled, conveyed away or disposed 
of any property of the debtor, or of having possession or knowledge of any 
deeds, conveyances, bonds, contracts or other writings which relate to any 
interest of the debtor in any real or personal estate as provided in case of the 
estates of deceased persons in sections 8712 and 8713 of the probate code. 
[R. C. 1905 . § 7753; R. C. 1895, § 6041.] 

§ 8389. When assigned claims no defense to action by assignee. Drafts,
hills of exchange, promissory notes. claims, demands and causes of action, 
which within six months before the filing of the petition by or against a 
debtor are assigned. transferred, conveyed or delivered to any person in
debted or liable to the debtor, shall not be set off or pleadable in any action 
by the assignee to recover such debt or liability ; but the assignee may re
eowr the s11me, notwithstand ing such draft, bill of exchange, promissory 
n ot<'. claita. demand or cause of action. if the person to whom the same are . so 
i• ss i g-ned .  transft>rrPcl .  convt>yerl or delivered has at the time of such assign
ffi <' I • t ,  trn 1 isfPr. <·om·p�·nnc<' or <lelivny rC'asonable cause to bel ieve the debtor 
i1 1sol vc11t .  f R. C. l n0;j, § 7i!"i4 : R. C. 1 895, § 6042.J 
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. § 8390: Notice of appointment of assignee. The assignee shall immediately
give _notice of his appointment by publishing notice thereof three t imes.
once m each week for three successive weeks in such newspaper as shall for 
that purpose be designated by the court. [R. C. 1905, § 7755 ; R. C. 1895. 
§ 6043. l

§ 8391. Inventory of  estate. The assignee shall immedia:tely make and
return upon oath into court a true and complete inventory of all the prop-
erty of the debtor, real and personal, whether claimed as exempt or not, 
a�d of all debts due to the debtor or any other person for his use, of all his 
rights of action for property, real or personal, and all his rights of redeeming 
property, which the assignment vests in such assignee and which · have come 
to his possession or knowledge ; and the property comprised in such inventory 
shall be appraised in the same manner as the estates of deceased persons 
are required by law to be appraised, and the district court shall make all 
orders necessary for that purpose, and such appraisement shall be made 
and filed with the clerk of the district court within five days after the appoint
ment of the appraiserii, or such further time as the court may ali.ow. As 
soon as the inventory and appraisement are filed the assignee shall serve writ 
ten notice of the filing of the same upon the debtor or other person authorized 
by law to select the homestead and exemptions and require him within ten 
days from the date upon which such notice is served to select h is homestead 
and exemptions at the value fixed in the appraisement. [R. C. 1905, § 7756 ; 
R. C. 1895, § 6044.]

Auignor's property not in custody of law. State ex rel. Bank of Enderlin v. Rose, 
• N. D. 319, 58 N. W. 514.

Requirement of statute mandatory. Landauer v. Conklin, 3 S. D. 462, 54 N. W. 322.
Failure to file inventory for twenty days. \'\:illsie v. Horse Ranch Co., 7 S. D. 114, 63

N. W. 546 ; Farmer v. Cobban, 4 D. 425, 29 N. W. 12. 
Reservation of exempt property. Bangs v. Fadden, 5 N. D. 92, 64 N. W. '78 ; Red

River Valley Bank v. Freeman, 1 N. D. 196, 46 N. W. 36. 
§ 8392. Property accounted for at appraised value. The assignee shat:

account for all the property and effects of the debtor that vest in him b) 
the assigvment at the appraisement, except as herein provided. He shall mak, 
no profit by the increase and sustain no loss by the decrease or destructioi , 
without his fault of any of the assigned property ; if he sells any thereof fc .r 
more than the appraised value, he shall account for the excess and. if he sells 
for less, he shall be allowed for the loss, if it appears to the court that the si,le 
was expedient and for the interest of all concerned in the property ; and in 
either case the assignee shall exhibit to the court a true account of sales .md 
shall sell the property at public auction, unless the court for sufficient c.1.use 
upon petition therefor filt!d, otherwise orders. [R. C. 1905, § 7757 ; R. C. 1895, 
§ 6045 . ]

§ 8393. Selection of exemptions. The  debtor or  other person authorized
by law shall, within ten -days after written notice of the filing of the report 
of the appraisers provided for in section 8391 is served, select his homestead 
and exemptions to the amount allowed by la,v. In making the appraisement 
of such exemptions the debtor, his agent or attorney must select one person. 
and the assignee or his attorney another person, and these two so selected, 
a third person, who must all be disinterested citizens of the county where the 
· insolvent resides, and not related to either party nearer than the fourth
degree. If the two fail to agree upon the third person, the clerk of the dis
trict court must select the third person ; and in like manner if either the in
solvent or assignee fail or refuse upon notice to select a person to act as one
of the appraisers, the clerk of the court must select one for them. The three
appraisers so selected must take and subscribe an oath before the clerk of
the court or other officer, to be attached to the inventory of appraisement,
that they will truly, honestly and impartially appraise the exemptions to be
seiected. The property must be appraised at the actual value of the articles
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at the places at which they are situated as nearly as can be determined, and 
must be set down in an inventory by articles or lots, when definitely de
scriptive, with the value opposite. Upon the selection of the homestead auJ 
exemptions as above provided, a report and inventory of the same shall he 
presented to the district court by the insolvent or the assignee, and the court, 
if satisfied that the debtor or other person claiming the same as txempt is 
entitled thereto, shall make an order setting apart such homestead and exemp
tions to the debtor or other person claiming the same. [R. C. 1905, § 7758 ; 
1897, ch. 93 ; R. C. 1899, § 6046. ] 

§ 8394. Assignee to convert property into money. Powers. The assignee
in such assignment shall forthwith under the order of the court convert the 
property assigned into money and shall have power to make all necessary 
transfers and conveyances for that purpose, and he shall distribute the funds 
of the estate among the several creditors of such debtor in the manner herein
after provided and the court may also make all necessary orders for the pay
ment out of the proceeds of such assigned property of all fees and expenses 
including compensation to such assignee for his service. [R. C. 1905, § 7759 ; 
R. C. 18!l5, § 6047.]

§ 8395. Money deposited ; property kept distinct. The assignee shall as
soon as may be after receiving any money belonging to the estate deposit the 
same in some bank in his name as assignee, or otherwise keep it distinct an<l 
apart from all other money in his possession, and shall as far as practicable 
keep all property and effects belonging to the debtor separate and apart 
from all other goods in his possession, or designated by appropriate marks 
so that they may be easily and clearly distinguished and may not be exposed 
or liable to be taken as his property or for the payment of his debts. [R. C. 
1905, § 7760 ; R. C. 1895, § 6048. ] 

§ 8396. Investments when distribution delayed. When it appears that the
distribution of the estate may be delayed by litigation or other cause, the court 
may direct the temporary investment of the money" belonging to such estate 
in securities to be approved by the court or may authorize the same to be 
deposited in any bank in this state upon such interest as the bank may con
tract with the assignee to pay thereon. [R. C. 1905, § 7761; R. C. 1895, § 6049. ] 

§ 8397. Disbursements of assignee. Compensation. The assignee shall be
allowed and may retain out of the money in his hands all the necessary dis
bursements made by him in the discharge of his duty and in the absence 
of any order of the court to the contrary is entitled to receive the same com
missions as are allowed by law to executors. but he cannot receive more and 
may by order of the court be restricted to a less amount. [R. C. 1905, § 7762 ; 
R. C. 1895, § 6050. ]

§ 8398. Assignee may arbitrate. The assignee may under the direction of
the court submit any controversy arising in the settlement of demands 
against the estate or of the debts due to it to the determination of arbitrators 
to be chosen by him and the other party to the controversy ; and may under 
such directions compound and settle any such controversy by agreement with 
the other party as he thinks proper and most for the interest of the creditors. 
[R. C. 1905, § 7763 ; R. C. 1895, § 6051. ]  

§ 8399. Sale of perishable property if title in dispute. When it appears to
the satisfaction of the court that the title to any portion of an estate which 
has come into the possession of the assignee is in dispute, and that the property 
is of a perishable nature or liable to deteriorate in value it may on the peti
tion of the assignee and after such notice to the claimant, his agent or attor
ney, as the court deems reasonable. order it to be sold by the assignee or 
under his direction. who shall hold the funds received in place of the propei;ty 
d i sposed of ; and the proceeds of the sale shall be considered the measure of 
the  value of the  propPrty in any action or controversy between the parties. 
But thi<J provi si ou slwl l  not prcvPnt the recovery of the property from th� 
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possession of the assignee by any proper action commenced at any time b<'fo:·e 
the sale. [R. C. 1905, § 7764 ; R. C. 1895, § 6052.] 

ARTICLE 5.- CLAIMS AGAINST THE ESTATE. 

§ 8400. What provable aga.in.st estate. All debts due and payable from the
insolvent at the time of the commencement of the proceedings in i::isolveney 
and all debts then existing, but not payable until a future day, a rebate of 
interest being made when no interest is payable by the terms of the contract, 
may be proved against the estate of the insolvent. All demands against the 
insolvent !or or on account of any personal property wrongfully taken, con
verted or withheld by him may be proved and allowed as debts to the amount 
of the value of the property so taken or withheld with interest. When the in
solvent is li�ble for unliquidated damages arising out of any contract or prom
ise on account of any personal property wrongfully taken, converted or with
held, the court may cause such damages to be assessed in such mode as it 
may deem best and the sum so assessed may be proved against the estate. 
{R. C. 1905, § 7765 ; R. C. 1895, § 6053. ]  

Priority o f  claim o f  United States. 2 9  L.R.A. 227 ; 1 L.R.A. (N.S. )  255. 
Priority of claim of etate. 29 L.R.A. 243 ; 1 L.R.A. ( N.S . )  255. 
Liability of ineolvent estate for funeral expeneee. 33 L.R.A. 669. 
Effect of failure to preaent claim against estate of ineolvent principal to  relea�e 

surety. 25 L.R.A. ( N.S. ) 141. 
Liability of administrator and hie sureties for debt owing by former to estate of 

hie intestate where administrator is hopelessly insolvent. 61 L.R.A. 313. 
Right to have truet property wrongfully pledged by a trustee for hie individual 

benetit redeemed by money belonging to hie insolvent estate. 6 L.R.A. (N.S. ) 487. 
Claim in insolvency ae remedy for breach of agreement to aeaume debts on disso· 

lution of partnership. 9 L.R.A. ( N.S. )  114 • .  
§ 8401. Contingent claims. In all cases of contingent debts and con

tingent liabilities contracted by the insolvent and not here.in otherwise pro
vided for, the creditor may make claim therefor and have his claim allowed ,  
with the right to  share in the dividend, i f  the contingency happens before· 
the order for final dividend ; or he may at any time apply to the court to 
have the present value of the debt or other liability ascertained or liquidatecl 
which shall then be done in such manner as the court shall order and he shall 
be allowed to prove for the amount so ascertained. [R. C. 1905, § 7766 ; R. C. 
1895, § 6054.] 

§ 8402. Claim proved after liability absolute. When the insolvent is bound
as a drawer, indorser, surety, bail or guarantor upon any bill, bond, note or 
any other contract, or for any debt of another person, but his liability does 
not become absolute until after the adjudication of insolvency, the creditor 
may prove the same after such liability becomes fixed and before the final 
dividend is declared. [R. C. 1905, § 7767 ; R. C. 1895, § 6055. ]  

§ 8403. Proof of claim of surety, etc. Any person liable as bail, surety,
guarantor or otherwise for the insolvent, who shall have paid the debt, or 
any part thereof in discharge of the whole, shall be entitled to prove su<;h 
debt to the extent of his payment in respect thereof or to stand in the place 
of the creditor if the creditor has proved the same, although such payment 
shall have been made after the proceedings in insolvency were commenced. 
And any person so liable for the insolvent and who has not paid the whole 
of such debt, but is still liable for the same or any part thereof, may, if the 
creditor fails or omits to prove such debt, prove the same either in the name 
of the creditor or otherwise as the court shall direct. [R. C. 1905, § 7768 ; 
R. C. 1895, § 6056. 1

§ 8404. Claims for rent. When the insolvent is liable to pay rent or other
.-debt falling due at fixed and stated periods, the creditor may Erove for a 
proportionate part thereof up to the time of the insolvency as 1f the same 
grew due from day to day and not at such fixed and stated periods .  [R. C:. 
1905, § 7769 ; R. C. 1895, § 6057. } 
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§ 8405. No other claims allowed. No debts other than those specified
in the five preceding sections shall be proved or allowed against the estatQ. 
(R. C. 1905, § 7770 ; R. C. 1895, § 6058. ] 
· § 8406. Mutual debts. If it appears that there bas been mutual credit
gi ven by the debtor and any other person or mutual debts between them,
the account between them shall be stated and one debt set off against the other
and the balance shall be allowed or paid, as the case may be, but no set off or
couutcrclaim shall be allowed of a claim in its nature not provable against' the
, .•state .  [R. C. 1905, § 7771 ; R. C. 1895, § 6059. ] · ·. ·, 

§ 8407. Claims secured by lien, etc. When a creditor bas a mortgage or
pledge of real or personal property of the debtor or a lien thereon for securing 
the payment of a debt claimed by him, the property so held as security shall, if 
he requires it, be sol<l and the proceeds applied towards the payment of his 
debt, and he shall be admitted as a creditor for the residue. The sale shall 
be made in such manner as the court orders and the creditor and assignee 
respectively shall execute all deeds · and papers necessary .or proper for 
effecting the conveyance. If the creditor does not require such sale and joi\i 
in effecting the conveyance he may release and deliver up to the assignee 
the property held as security and be admitted as a creditor for the whole of 
his debt. If the property is not so sold, or released and delivered up, the 
creditor shall not be allowed to prove any part of his debt. [R. C. 1905, 
§ 7772 ; R. C. 1895, § 6060. ]

§ 8408. When preference ba.rs claim. No person who shall have accepted
any preference, having any reasonable cause to believe that the same was 
made or given by the debtor contrary to any provision of this chapter, shall 
prove the debt or claim on account of which the preference was made or 
given, nor shall he receive any dividend thereon until he shall first have 
surrendered to the assignee all property, money, benefit or advantages received 
by him under such preference . [R. C. 1905, § 7773 ; R. C. 1895, § 6061. ]  

Effect, under bankruptcy and insolvency lawe, o f  creditors' participation i n  fraudulent 
intent of debtor in making transfer by way of preference. 3 1  L.R.A. 647. 

Securing preference as participation in debtor's fraudulent intent. 31 L.R.A. 615. 
§ 8409. Oath of claimant. No debt shall be proved or allowed unless the

creditor, or his agent or attorney having knowledge of the facts, makes oath 
in substance as follows : 

I, . . . . . . . . . . . . . . , do swear ( or affirm as the case may be ) that . . . . . . . . . .  , 
by ( or against) whom proceedings in insolvency have been instituted, at 
and before the date of such proceedings was, and still is justly and truly 
indebtl'd to me in the sum of . . . . . . . . . . . . . . . . . . dollars, for which sum; 
or any part thereof. I have not, nor has any other person, to my use to 
my knowledge or belief received any security or satisfaction whatever beyond 
what has been disposed of agreeably to law. And I do further swear (or 
affirm as the case may be ) that such claim was not procured by me for 
the purpose of influencing the proceedings in this case, and that I have not 
d irt>ctly or indirectly made or entered into any bargain, arrangement or 
agr1'ement, express or implied,  to sell, transfer or dispose of my claim, ot 
any part thereof, against such debtor, nor have I directly or indirectly 
received or taken, or made or entered into any bargain, arrangement or 
agreement, expre·ss or implied, to take or receive d irectly or indirectly 
any money, property or consideration whatsoever to myself, or to any person 
or persons to my use or benefit, under or with any understanding or agree
ment, exprE>ss or impl ied, whereby the debtor 's d isehargc is or shall be in 
any way affected, influl'nccd or controlled, or whereby the proceedings in 
this cas<' are or shall be aff1•ct<'d, influenced or controlled .  

In case the above oa th  i s  rna<lc hy an  ngrnt or attonwy the court may 
r. -q1 1 i r<' sn<'h furthPr proof of th .. t ru t h  of t h r• stat Pm<'nts therein as it defm;. 
r x p, · , l i ( • n t .  [ R. C. 1 90:i, § 7 ,7 -t : JC C. 1 �!1 .i ,  § 606:.?. ] 
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§ 8410. Exa,mjna,tion of witnesses as t.o claims. The court may on the
application of the assignee, of any creditor or of the debtor examine upon. 
oath any person who has made proof of a claim and' may summon any person 
to give evidence concerning such proof and may alter or expunge such claim 
when the evidence shows that it is founded in whole or in part in fraud, 
illegality or mistake. [R. C. 1905; § 7775; R. C. 1895, § 6063.] 

§ 8411. ]b-a,mina,tjn1\ of debtor. The court may on application of the
assignee or of any creditor, or without any application, at all times require 
the insolvent upon reasonable notice to attend and submit to an examination 
on oath upon all matters relating to the disposal or condition of his property, 
to his trade and dealings with others, his accounts concerning the same, 
any debts due to or claimed from him and any other matters concerning his 
property and estate and the due settlement thereof according to law. Such 
examination shall be in writing and shall be signed by the insolvent and filed 
with the other proceedings. [R. C. 1905, § 7776; R. C. 1895, § 6064.] 

§ 8412. Allowance by assignee, notice of. The assignee shall allow all
debts duly proved and shall, when a claim is presented to him and the same 
is allowed or rejected, give notice personally or by mail to the creditor, or bis 
agent or attorney, presenting the same, as to his action thereon. [R. C. 1905. 
§ 7777 ; R. C. 1895, § 6065.]

§ 8413. Appe&l from rejection. A creditor whose claim is wholly or in
part rejected may within thirty days after notice of such rejection appeal 
from the decision of the assignee to the district court. Such appeal shall be 
placed upon the calendar for trial at the term of the district court which 
shall be first held within the county after the taking of such appeal. [R. C. 
1905, § 7778 ; R. C. 1895, § 6066.) 

§ 8414. Bow taken and heard. Upon taking the appeal a creditor shall
file in the office of the clerk of the district court a statement in writing of his 
claim, setting forth the same substantially as in a complaipt in a civil action, 
and the assignee shall plead thereto in like manner and the practice in such 
cause shall be the same as in a civil action commenced and prosecuted in 
the usual manner, except that no execution. shall be awarded against the 
assignee for the amount of a debt found due to the creditor. The party pre
vailing in the action shall be entitled to costs against the adverse party to be 
taxed as in other actions. If recovered against the assignee they shall be 
allowed out of the estate. [R. C. 1905, § 7779; R. C. 1895, § 6067.] 

ARTICLE 6.- DIVIDENDS. 

§ 8415. First dividend. At the expiration of three months from the ap
pointment of the assignee in any case, or as much earlier as the court may 
direct, the assignee shall exhibit to the court and to the creditors and file 
just and true accounts of all his receipts and payments verified by his oath, 
and a statement of the property outstanding specifying the cause of its 
outstanding; also what debts or claims are yet undetermined and stating 
what sum remains in his possession ; and thereupon a dividend shall be made, 
unless for cause the court shall otherwise order. Thereafter further accounts, 
statements and dividends shall be made in like manner as often as· occasion 
requires.. [R. C. 1905, § 7780; R. C. 1895, § 6068.} 

§ 8416. When prefe?Ted claims paid. At any time after the assignment
on the request of the assignee or a creditor and upon such notice to the 
creditors and assignee as the court shall think proper the court may in its 
discretion order the payment in whole or in part of claims entitled to priority 
or preference. [R. C. 1905, § 7781; R. C. 1895, § 6069.) 

§ 8417. Order of priority among claims. The following claims shall be
entitled to priority and the first to be paid in full in their order: 

1. All debts due the United States and all debts due to and taxes assessed
by this state or any county, city or town therein. Except, however, all debts 
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due to the state, county, city or town required by law to be secured by a good 
and sufficient bond. 

2. All debts owing for the wages of servants, laborers, mechanics and clerks.
for labor performed within one year next preceding the commencement of 
proceedings in insolvency. 

3. All debts due physicians for medical attendance on the debtor or his
family rendered within six months prior to the commencement of proceedings 
m insolvency to an amount not exceeding fifty dollars. 

4. All debts due persons who, by the law of the United States or of this
state, are or may be entitled to priority or preference in like manner as if this 
chapter had not been enacted. 

5. Legal fees, costs and expenses of suit and for the custody of property
attached and the cost of such attachment, when the attachment bas been 
dissolved by bond given by the defendant, if the claim upon which the action 
was commenced is proved against the estate of the debtor. [1911, ch. 156; 
R. C. 1905, § 7782 ; R. C. 1895, § 6070.]

§ 8418. Reservation for distant creditors. If at the time of ordering the
dividend it appears probable that there are just claims against the estate 
which by reason of the distant residence of a creditor or from other sufficient 
reason have not been proved, the court in ordering the dividend shall leave 
in the hands of the assignee a sum sufficient to pay every such absent creditor 
a proportion equal to what shall be then paid to the other creditors, which 
sum shall remain thus unappropriated in the hands of the assignee until the 
final dividend is declared or until the court orders its distribution. [R. C. 
1905, § 7783 ; R. C. 1895, § 6071.] 

§ 8419. Second dividend. The assignee shall at such time as the court
directs within eighteen months after the appointment of the assignee make 
a second dividend of the estate, if the same was not wholly distributed upon 
the first dividend, and any balance in the hands of the assignee shall by order 
of the court be divided among the creditors who have proved their debts iu 
proportion thereto. [R. C. 1905, § 7784; R. C. 1895, § 6072.] 

§ 8420. Sale of debts not easily collectible. If at any time before the final
dividend there remains in the hands of the assignee any outstanding debts 
or other property due or belonging to the estate, which cannot in the opinion 
of the judge be collected and received by the assignee without unreasonable 
or inconvenient delay, the assignee may under the direction of the judge sell 
and assign such debts or other property in such manner as the court shall 
order. [R. C. 1905, § 7785; R. C. 1895, § 6073.) 

§ 8421. When second dividend ftnal. The second dividend shall be final,
unless an action relating to the estate is then pending, or part of the estate is 
outstanding, or unless some other property of the debtor afterwards comes to 
the hands of the assignee; in which cases another dividend shall be made 
by order of the court. [R. C. 1905, § 7786; R. C. 1895, § 6074.] 

§ 8422. Prior dividends not disturbed. No creditor whose debt is proved
at the time of the second or any subsequent dividend shall disturb a prior 
dividend, but he shall be paid so far only as the funds remaining unappro
priated in the hands of the assignee are sufficient therefor. [R. C. 1905, 
§ 7787; R. C. 1895, § 6075.]

§ 8423. Final dividend. Applica.tion by aaaignee for discharge. Prepara
tory to the final account and dividend the assignee shall submit his account to 
the court and file the same and shall at the time of filing accompany the same 
with an affidavit that notice by mail has been given to all creditors who have 
proved their claims, that he will apply for the settlement of his account and 
for a discharge from all liability as assignee at a time specified in such notice, 
which time shall be not less than ten nor more than twenty days from 
such filing. At the hearing the court shall audit the account and any person 
interested may appear and file exceptions in writing and contest the same. 
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The court thereupon shall settle the account, order a dividend of any portion 
of the estate remaining undistributed and shall discharge the assignee, subject 
to compliance with the order of the court, from all liability as assignee tc any 
creditor of the insolvent. [R. C. 1905, § 7788; R. C. 1895, § 6076.] 

AR'l'ICLE 7.- DISCHARGE OF THE INSOLVENT. 

§ 8424. Duty of debtor as to property. The debtor shall upon demand
<leliver to the assignee an the commercial or account books he may have 
kept and an vouchers, notes, bonds, bills, securities or other evidences of 
debt, or writings in any manner relating to or having any bearing upon or 
connection with the property of such debtor; and he shall at the expense of 
the estate make and execute such deeds and writings and indorse such bills, 
notes and other negotiable paper, draw such checks and orders for moneys 
deposited in bank or elsewhere and do all such other lawful acts and things 
as the assignee at any time reasonably requires and as are necessary or use
ful for confirming the assignment and enabling the assignee to demand, 
recover and receive all the estate and property so assigned, especially any part 
thereof which is without this state; fR. C. 1905, § 7789; R. C. 1895, § 6077.] 

§ 8426. Refusal to execute instrument contempt. If the debtor refuses or
unreasonably neglects to execute an instrument when lawfully required 
pursuant to an order of the court, or disobeys any lawful order or judgment, 
he may be proceeded against as for a contem� of court. [R. C. 1905, § 7790; 
R. C. 1895, § 6078.]

§ 8426. When insolvent may apply for discharge. At any t�me after the ex
piration of six months from the adjudication of insolvency, or if no debts have 
been proved against the insolvent, or if no assets have come to the hands 
of the assignee, at any time after the expiration of sixty days, the insolvent 
may apply to the court for a discharge from his debts. [R. C. 1905, § 7791; 
R. C. 1895, § 6079.]

§ 8427. Notice of application to creditors. Upon application for the dis
charge being made, the court shall order notice to be given by the assignee 
by mail to all creditors who have proved their claims and by publication in 
such manner and for such length of time as the co�rt may direct to appear 
on a day appointed for that purpose and show cause why a discharge should 
not be granted to the debtor. [R. C. 1905, § 7792; R. C. 1895, § 6080.] 

§ 8428. When not granted. No discharge shall be granted, or, if granted,
shall be valid in any of the following cases: 

1. If such debtor has willfully sworn falsely in his affidavit annexed to
his petition or schedule, or upon any examination in the course of the pro
<'eedings in insolvency in relation to any material fact. 

2. If after the presentation of the petition in insolvency, he shall sell
or in any way transfer or assign any of his property or collect any debt due 
him and shall not give a just and true account thereof on the hearing of 
his application, and shall not also pay over to the assignee all money so col
lected or the value of the property so assigned. 

3. If he shall secrete any part of his estate or any books or writings relative
thereto with intent to defraud creditors. 

4. If he shall fraudulently conceal the names of any of his creditors or
the amount of any sum due to any of them. 

5. If he shall pay or consent to the payment of any portion of the debt of
any of his creditors, or shall grant or consent to the granting of any gift or 
reward to any such creditor upon any express or implied contract or trust 
that the creditor so paid or rewarded should abstain or desist from opposing 
the discharge of such insolvent. 

6. If he shall be guilty of any fraud whatever contrary to the true intent
nf this chapter. [R. C. 1905, § 7793; 1877, ch. 93; R. C. 1895. § 6081. l

Binding e!T('('t of judgment rcfu�ing di�chnrge of insolnnt. 13 L.R.A.(N.S.) 829; 30 
L.R.A.(N.S.) 1164.
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. § 8429. Meth?d of op�si�. �y c.r�ditor opposing the discharge of aumsolvent �ay file � s:pec1�catio� m wr1tmg of the grounds of his opposition and �he court may m its d1scret1on order any question of fact so presented to be tried at the next term of the district court thereafter. [R. C. 1905, § 7794 ; R. C. 1 895, § 6082. ] 
§ 8430. Os.th of insolvent. Before any discharge is granted the insolvent must take and subscribe an oath to the effect that he has not done suffered 

!>r been privy to any act, matter or thing specified ·  as a ground for �ithholdmg such discharge or as rendering it voidable if granted. [R. C. 1905, § 7795 ; R. C. 1895, § 6083.J
§ 8431. When gra.nted. Certificate of. The court shall, if it satisfactorily appears that the creditor has made a full disclosure and delivery of all his estate as herein required and that he has in all things conformed him.self to the directions and requirements of this chapter, grant him a certificate which shall state all fiduciary debts specially exempt from discparge andbe in substance as follows : 

State of North Dakota, l 
County of • . . . . . . . . • . •  J 88· :

In District Court, 
• . . . . . • • . . . . . .  Judicial District. 

To all to . whom these presents shall come, I, . . . . . . . . . . . . . . . . . . . . . .  , judge 
of the district court of the . ! . . . . . . . .  judicial district for the said county 
of . . . . . . . . . . . • . . . . .  , send greeting : 
Whereas, it h� been made to appear to me that . . . . . . . . . . . . . . . . . . . . . . .  . 

of . . .. .  , . . . . . . . . . . . . . . . in the said county of . . . . . . . . . . . . . .  , whose estate 
has been assigned for the benefit of his creditors according to law, has made 
a full disclosure and delivery of all his estate and that he has in all things 
conformed himself to the requirements of law in that behalf made and pro
vided, I .  do accordingly certify that said . . . . . . . . . . . . . . . . . . . . is absolutely 
and whol ly discharged from all his debts which have been or shall be proved 
against his estate assigned as aforesaid, and from all his debts which are 
provable against his estate and which ar� found on any contract made by him 
within this state or to be- performed with i11 th� same and made subsequent to 
( date of taking effect of this article ) ,  and from all debts which are provable as 
aforesaid and which are founded on any contract made by him since that 
date and due to any persons who were resident within this state on the 
. . . . . . . . . . . .  day of . . . . . . . . . . . . . . last, being the day of the first publica
t ion of the notice requiring creditors to show cause, and from all demands 
against him for or on account of any personal property wrong!ully obtained. 
taken or withheld by him ; and I do further certify that said . . . . . . . . . . . . .  . 
is forever exempted and discharged from arrest or imprisonment in any 
action or upon any proceeding in favor of any such person, arising within the 
time aforesaid, for or on ai;connt of any debt or demand whatever which 
might have been proved against his estate assigned as aforesaid. 

Given undc-r my hand and the seal of said court this • . . . . . . . . . . . . . . . . .
day of . . . . . . . . . . . . . . . . . .  in the year . . . . . . . . . [R. C. 1905, § 7796 ; R. C. 
1 895. § 6084.) 

§ 8432. From wha.t debts discha.rged. How discha.rge plea.ded. The debtor
shall thereupon, except as provided in the next section, be absolutely and 
whol ly discharged from debts prowd against his estate and from all debts 
provable under this chapter and founded on any contract made by him 
subsequently to the taking effect of this article and while a resident of this 
i-tatP, to be performed within the samt>, or due to any person residing therein 
at the time of the first publication of th e noti ce requiring creditors to show 
tal l�  . .  and from al l dPman<ls af?ainst h im for or on account of any personal 
p ror ••rty wrongfu l ly  ohtaine<l,  t aken or withheld by him. Such discharge may 
he pl (•a<lc<l by a simple averment th at. 011 the  day of its date it was granted 
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t.o the debtor, setting forth a copy of the same, as a full and complefo bar to
all actions commenced on such debt or demands. The certificate shall be
conclusive evidence of the fact and regularity of such discharge. [R. C.
1905, § 7797 ; R. C. 1895, § 6085. )

l'roof o f  claim and receipt o f  divjdends d o  not wu.ive right to insist thnt discharge 
im\19:irs _obligation of contract unl�ss full payment is m�c.

1 

See note nt end of
dec1s1on m N. D. Report. Elton v. 0 Connor, 6 N. D. 1, 68 :N. V. .  84 .  

Equitable relief baaed upon insolvency. 47 Am. St. Rep . 578 . 
§ 8433. From wha.t not discharged. No debt created by the debtor '8 de

falcation as a public officer, executor, administrator, guardian, receiver, trustee 
or assignee of an insol.vent estate, or by the fraud or embezzlement of the 
debtor, or claim for goods attached or taken on execution by the debtor as 
an officer, or for misfeasance in office shall be discharged under this chapter, 
but the dividend declared thereon shall be payment of so much of said debt 
or claim. A claim for necessaries furnished to the debtor or his family shall 
not be so discharged unless the claim is proved against his estate. [R. C. 1905, 
§ 7798 ; R. C. 1895; § 6086. )

Discharge not operative as against debt contracted under false pretense. Re Kaeppler, 
'1 N. D. 435,  75 N. W. 789. 

Demands affected by discharge in iru,olvency. 23 Am. Dec. 347. 
Discharge in insolvency as defense ip nction for debts assumed on dissolution of 

partnersh ip .  9 L.R.A. ( N.S. ) 112. 
�ew promise after discharge of debtor. ·53 L.R.A. 363. 
Effect upon nonresidents of discharge granted in insolvency. 15 Am. St. Rep. 212. ; 

62 Am. St. Rep. 233.  
: § 8434. Does not release persons liable with debtor. A discharge shall not 

release or discharge a person liable for or with the debtor for the same debt 
as a partner, · joint contractor, indorser..1 surety or otherwise. [R. C. 1905, 
§ 77,99 ; . R. C. 1895, § 6087. J· Oisel >R rze of corporati on as affecting l'tockholdcr•s liability for its debts. 38

. L.R.A. ( N'.S . )  648. 
§ 8436. Discha.rge of debtor once insolvent. A discharge shall not be

granted to a debtor a second time insolvent whose assets do not pay fifty
per cent of the claims proved against the estate, unless the assent in writing
of three-fourths in value of his creditors who have proved their claims is
filed in the ease at or before the time of the hearing of the application for
discharge. No discharge shall be granted to a debtor a third time insolvent :
except that a. debtor who has paid all debts owing by him at the time of his
previous . insolvency or who has been voluntarily released therefrom by his
creditors shall be entitled to a discharge in the same manner and with the
same effect as if he had not been previously insolvent. [R. C. 1905, § 7800 ;
R. C. 1895, § 6088. )
. § · 8436. What preferences void. Recovery. I f  a person, being :insolvent.
or in contemplation of insolvency, within sixty days before the filing of the
petition by him, with t!ie view of giving a preference to any . creditor or
}}$'SOD who has a claim against him or is under liability for him, procures
any part of his property to be attached or seized upon execution or makes
any payment, pledge, assignment, transfer or conveyance of any part of
his property, either directly or indirectly, absolutely or conditionally, ,vith
the intent and for the purpose of defrauding creditors, the person receiving
such payment, pledge, assignment, transfer or conveyance, or to be benefited
thereby, having reasonable cause to believe that such person is insolvent or
in contemplation of insolvency, or that such payment, pledge, assignment.
transfer or conveyance is made in fraud of the rights of creditors, the same
shall be void ; and the assignee may recover the property or the value of it
from the person so receiving it or so benefited, but any transfer of property
made, money paid, or security given in good faith for the purpose of paying
or securing a bona fide indebtedness shall be  valid whether such transfer
was made, money paid, or security given before or after the taking effect
of this article. [R. C. 1905, § 7801 ; 1897, ch. 93 ;  R. C. 1899, § 6089 . ]
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§ 8437. When payment or secuiity void. Judgments. Any payment by
the insolvent of a pre-existing debt or any pledge-assignment, transfer or 
conveyance of any part of his property to secure the payment of the same; 
either directly or indirectly, absolutely or conditionally, made with the intent 
and for the purpose of defrauding his creditors, and made within thirty 
days before the filing of the petition by the insolvent, shall be void, and the 
assignee may recover the property, or the value of it, from the person receiv
ing it, or to be benefited thereby. No judgment rendered in an action which 
has not been pending for more than six months before the filing of the petition 
by the insolvent and not docketed until within thirty days before the filing 
of such petition shall be a lien upon the whole property of the insolvent.• 
[R. C. 1905, § 7802 ; 1897, ch. 93 ; R. C. 1899, § 6090. ] 

§ 8438. Judgment, when ftnal. New trial. The judgment of the district
court granting or refusing the application Qf the insolvent for a discharge 
from his debts, as mentioned in section 8431, shall be final and shall not be 
subject to an attack on any proposition by or against the insolvent unless 
a new trial is granted or an appeal to the supreme court from such judgment 
procured within thirty days, or such further time as the court shall allow, 
not exceeding sixty days, after the entry of such judgment in the office of 
the clerk of the district court of the county wherein such insolvent resided 
at t\le commencement of the insolvency proceedings. [R. C. 1905, § 7803 ; 
1897, ch. 93 ; R. C. 1899, § 6091.]  

§ 8439. Appeals. Appeals may be taken to the supreme court by such
insolvent from an �djudication of insolvency or an adjudication refusing a. 
discharge of h is debts, or from an order granting a new tl'ial, vacating hiH 
discharge, or by any creditor opposing such discharge, from any order grant
ing a new trial, or an order in favor of the insolvent, upon a new trial of 
the application for a discharge ; which appeal shall be taken as ordinary 
appeals in civil actions. [R. C. 1905, § 7804 ; 1897, ch. 93 ; R. C. 1899, § 6092. 1 

ARTICI.E 8.- PROCEEDINGS PECULIAR TO PARTNERSHIPS. 
§ 8440. Petition and procedure. Two or more persons who are partners

in business may be adjudged insolvent either on the petition of such partners 
or any of them, or on the petition of one or more cr\,ditors holding debts 
provable against the firm amounting to at least four hundred dollars. The 
i;ame proceedings shall be had therein as in the case of an individual except 
as hereinafter provided, and in such proceedings an assignee may be appointed 
who shall take possession of all property of the finn and also of the separate 
property of each of the general partners. If the petition is made by one 
or more, but not by all of the partners, ten days ' notice of the time and place 
of the hearing of the petition shall be given to the other partners, if within 
the United States. All the creditors of the firm all.d the separate creditors 
of each partner may prove their respective debts. [R. C. 1905, § 7805 ; R. C. 
1895, § 6093.] 

§ 8441. By whom usignee chosen. How partnership and individual prop
erty applied. The assignee shall be chosen by the creditors of the partnersh ip.  
He shall keep separate accounts of the property of the partnership and the 
separate estate of each member thereof ; and after deducting out of the whole 
amount received by him the whole of the expenses and disbursements, the 
net proceeds of the partnership property shall be appropriated to pay t.he 
creditors of the partnership and the net proceeds of the s�parate estate of 
each partner shall be appropriated to pay his separate creditors. If there 
is any balance of the separate estate of any partner after payment of his 
separate debts, such balance shall be added to the partnership estate for 
the payment of the partnership creditors : if there is any balance of thE> 
partnership e>state after payment of the partnership debts, such bal 
an<'e i-hall  he appropriak1l t o  and dividNl among the separate estates of 
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the several partners according to their respective right and interest therein .  
and the sum so appropriated to the separate estate o f  each partner shall be 
applied to the payment of his separate debts. [R. C. 1905, § 7806 ; R. C. 1895, 
§ 6094. ]

§ 8442. Rule governing discharge. The certificate of discharge shall be
granted_ or refused to each partner as the same would or ought to be if the 
�ro�e.edinf? h:ad been against him alone. If such partners reside in different 
Judicial d1stncts, the court in which· the petition is first filed shall retain 
exclusive jurisdiction over the case. [R. C. 1905, § 7807 ; R. C. 1895, § 6095.] 

CHAPTER 42. 

SPECIAL PROCEEDINGS OF A CIVIL NATURE. 

llTIOll 1. PlmtllUNARY PROVISIONS, § §  8443, 8444. 
2. WRIT OP CERTIORARI, §§  8445-8456.
3. WRIT OP MANDAMUS, §§ 8457-8469.
4. WRIT OP PROHIBITION, §§ 8470-8473.
5. MISCELLANEOUS PROVISIONS, §§  8474-8478.

ARTICLE 1.- PRELIMINARY PROVISIONS. 
§ 8443. Parties to. When a special proceeding is prosecuted by one haviug

a Sp!lcial interest in the proceeding, it shall not be necessary for the state to 
be joined as plaintiff therein, but the person prosecuting the same shall be 
known as the plaintiff and the adverse party as the defendant. [R. C. 1905, 
§ 7808 ; C. Civ. P. 1877, § 683 ; R. C. 1895, § 6096. ]

A special proceeding to enforce a right where the atate as such is concerned should 
be had in the name of the " State ex rel. ." State ex rel. Hail Association 
v. Carey, 2 N. D. 36, 49 N. W. 164.

The following decisions have been made in South Dakota : 
Bene'flcially interested party should be named as plaintiff, and proceeding should

be in the name of state. State ex rel. Smith v. Lawrence, 2 S. D. 185, 49 N. W. 7 ;  
Howard v. City of Huron, 5 S. D. 539, 59 N. W. 833, 26 L.R.A. 493 ; Territory v. Cole, 
3 D. 301, 19 N. W. 418. 

One having certificate of appointment to office may bring mandamus in his own 
name to compel recognition of bis right& Chandler v. Starling, 19 N. D. 144, 121 
N. W. 198. 

".Adverse party " embraces any person whose personal or. property rights may be
. adveraely affected by judgment. State ex rel. Cook v. Tripp County, 29 S. D. 358, 

137 N. W. 354. 
§ 8444. Judgment in, deftn.ed. Motion and order. A judgment in a special

proceeding is the final determination of the right.s of the parties therein. The 
definitions of a motion and an order in a civil action are applicable to similar 
acts in a special proceeding. [R. C. 1905, § 7809 ; C. Civ. P. 1877, § 684 ; R. C. 
1895, § 6097.] 

ARTICLE 2.- WRIT OP CERTIORARI. 
§ 84415. When and by whom granted. A writ of certiorari may be granted

by the supreme and district courts, when inferior courts, officers, boards or 
tribunals have exceeded their jurisdiction and there is no appeal, nor, in the 
judgment of the court, any other plain, speedy and adequate remedy. [R. C. 
1905, § 7810 ; C. Civ. P. 1877, § 685 ; R. C. 1895, § 6098. ] 

\\'i ll not lie where law affords plain, speedy and adequate remedy. Perrott v. Owen, 
7 B. D. 454, 64 N. W. 526 ; AmE>rican Sav. & Loan Asso. v. Campbell, 8 S. D. 170, �5 
N. W. 815 ; Sioux Falls Nnt. Dank v. McKee, 3 S. D. 1, 50 N. W. 1057 ; State ( Enderlin 
Bank ) v. Rose, 4 N. D. 319, 58 N. W. 514 ,  26 L.R.A. 593 ; Lewis v .  Galluo ,  5 N. D. 384 ,  
67 N. W. 137 ; Champion v. Board of Commissioners, 5 D. 416 ,  41 N. W. 739, 

Office of writ confined to questions touching jurisdiction of inferior courts, officers, 
boards and tribunals. State v. Board of Assessment, 3 S. D. 338, 53 N. W. 192, 

Supreme <'OUrt may i ssue. Stnte v. Board of Commissioners, 1 S. D. 292, 41 N. W. 
1127, 10 L.R.A. 588. 
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Aepli<;ation for, must be by party interested. Sanderson v. Winchester, 10 N. D. 115.• 
85 �. \\ . 988. • · 

_Ce.rtio�nri l ies. by state's attorney against district judge who l1as exceedt•d h f,; ,ir' � .
d1et i�n 1 11_ or1ermg attorney's salary depicted . State ex rel. Clyde v. Lauder, 11 � - n.
13tl,  llO Z,. .  \\ . 564 . • ·  
. Cert.iorari l\'ill not lie to review court order i n  condemnation proceedin1n i :.:mcti u :h• r 
Judgment. St. Paul, 11. & 11. R. Co. v. Blakemore, 17 N. D. 67 ,  lH :1\ .  \\' . 730. , . .  

. h to writ of c,•rt iorari to review discrl'tion o f  tr ial  court i n  transforr i1w l'r im inal · 
•tri :! I to . another co_unty. Zinn v. Dbtrict Ct. , 17 JI; .  D. 135, 1 14  N. \'\/. 472 .

0 

, :  · ·  
' 

l- uncti on of certiorari is to correct procecd in�s where inferior hoards and trihu mt l �L
a�t \y itJ1out their jurisd iction. State· ex rel. Dowen v. Sioux., Falls, 25 . S, D, : .J.,. " 1:H,
::s. n .  96:;. 

Kot a pi:oper remedy to correct an error of law. Remedy is by appeal. Lewis v. 
Gall up, 5 !\ . D. 384, 67 N. W. 137. 

Kot a remedy to annul a tall or &Yoid · its payment in supreme court. Ruic in 
st!prcme court is to i 1<"'ue writ only as a prerogative writ - not to enfort'e a pr irntc 
right, not redress a pri,·ate. ·\\Tong. Elevator Co. \". White, · 11 N. D. 534, 90 X. W. 12. 

Certiorari lies to rcYiew act ion of board of election canrnsscrs. State ex rel. Clark v. 
Stukkc. 22 S. D. 228,  1 1 7  :>J.  W. 129. ,., . . . , . k 

. Cert iorari may he used · to review result of election conduded by couil,ty "comm iii-"
s 10ners on quest ion of l icensing sale of intoxicating l iquor.;. State ex · rel. Cook v .  
Tripp County, 29 S.  D. 358.  137 N. W. 354. 

C<·rtiorari will not be granted to compel certification of return of ballots in local 
opt ion e lection to determine whether they were properly counted. Sta.te ex rel. Cor
m ick v. Ramst•y, 27 S.  D. 302, 130 N. W. 768. 

Iiumant'c of  certiorari to review proc�dings for removal of county commissioners i-. 
go\·crncd by th is  section. Albrecht v. Z immerly, 23 N. D.  337, 136 N. W. 240. 

Cert\orari  is  proper remedy to review proc,•edings of court-martial for purpose or 
dl'term ming whcth t•r it t'Xce<·tlcd its jurisdiction. State ex rel. Poole v. Peake, 22 �.J). 
457 ,  40  L.R.A. ( � .S. ) 354, 135  N. W. 197. , .  

Writ of certiorari is not confinl'd to review of judicial or quasi judicial proceed\ngs: 
but extends to every case where infer ior tribunals exceEcd their jurisd iction, and there. 
Is no other rcm<'dy. Stntt• ex rel. Johnson v. Clark, 21  N. D. 5 17, 131 N. W. 715.  

Certi orari wi l l  not l ie to review alleged errors not going to jurisdiction· of inferioir ·  
court. State ex  rel .  Noggle v.  Crawford, 24  K.  D .  8 ,  138 N. W.  2. 

Certiorari d oes not lie where there is an appeal , nor, in  judgment of court, any other 
plain, speedy and adequate remedy. Schafer v. District Ct., 21  N. D. 476, 131 N. W. 
2-IO.

,Tnrisdiction or h ighest court in exercise of superintending control over inf�rior
courts. 51 L.R.A. 33. 

ExcC'ptions to the rule that certiorari will not l ie where there is an appeaL 50 
t.R.A. 787.
�ertiorari 

---Questions reviewable upon certiorari .  40 Am. St. Rep. 29 ; 12 Am. Dec. 531 • .
--to review CXC'cssive sentence. 45 L.R.A. 1 58. 
--review of judgment for t'ontempt. 22 Am. St. Rep. 421. 
--legislative at'ts which !'annot he reviewed by certiorari. 18 .Am. Dec. 236. 
--as remedy for refusal to award contract to lowe4 bidder. 30 L.R.A. ( N.S. ) 130. 
As to similar provision in Cal. Code Civ. Proc., § 1068, see People ex rel. Cochran 

,. Board of Education. 54 Cal .  375 : Muir v. Superior Court, 58 Cal. 361 : Bixi<'r . "· 
Bonr,l of Supen·isors, 59 C11I .  698 ; Sayers v. Superior Court, 84 Cal. 642,  24 Pac. 296 i! 
BuC'klcy v. Super ior Court, 96 Cal. 1 19, :n Pac. 8 ;  Farmers' & :M. Rank v. Board or 
Equal ization, 97 Cal. 318, 32 Pac. 3 12 : Wulzen v. Board of Supervisors, 101 Cal. · 15, 
,0 Am. St. Rep. 17, 35 Pnc. :1 53 : l-,totl ,lard v .  8upt'rior Court. 10'! Cal. 303 , , •O Pac. • 
378 ; Koble v. Superior Court, 1 09 Cnl. 523,  42 Pat'. 1 55 ; Quinchard v. Board of 
frustees, 1 13 Cal. 664, 45 Pnc. S 56 ; Brown v. Board of Supervisors, 124 Cal. 274, 57 
Pac. 82 ; In  Matter of Carter,  141 Cal. 316, 74 Pac. 997 ; Whitney v. Board of °"e
.1!.t<'s, 14 Cal. 479 ; Rol> i 11 s on v. Board of Su p,•n· i sors, 1 6  Ca l .  208 ; Mil i k, ·n v. Huhr_r ,  
n Cal .  166 ; }f il ler v. Board of Snpen·isors. 25  Cal. 93 ; HC'nnett v. Wallace, 43 Cat 
2 5 ; Central Pac. R. Co. v. Bon rd of Equal ization,  43 Cal . 365. 

§ 8446. How application made. The appl ication must be made on affldavi�
by the party beneficially interested, and the court may require a notice of 
the application to be given to the ad verse party or may grant an order to 
sbow cause why it should not be allowed or may grant the writ without 
noticr . [ R.  C. 1 905, § 7811 ; C. Civ. P. 1877,  § 686 ; R. C. 1899, § 6099. 1 

C i t izen and tnxpa�·l'r of terri tory propMPd to hr tahn into c ity i!I part�· beneflcia.l ly 
interested and ent i t lrcl to npplr for wr it  of cntiorn ri to review proceedings. State
ex rd. ,Tohnwn v. r- l n rk ,  ::it :>: .  n. 517.  1 3 1  N. W. 715 .  

Pln int i 1T i n  ftn  attaf'hment �11 it  i, per,on · ·  heneflcially interested." State ex reL 
Bank ,· . I:o,,· . { K. D. :: 1 9  . .-,� :-,.; ,  \\" . 5 1-1 . 
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Appl iration for a writ to  re,·iew an order o f  a district judge directing the destruc• 
tion of certain gambl ing devices, etc., which shows that the applicant has transferr.-<l 
h is  mtire interest and hu no interest at time of application i11 not made by " the 
party beneficially interested " with in the meuning of this section. Sanderson v. Win· 
chester, 10 N. D. 85, 85 N. W. 988. 

Persons ent itled to prosecute writ of certiorari. 103 Am. St. Rep. 110. 
Who is entitle<l to invoke certiorari to review a decree or order affecting sale of 

into:dcatin� l iquors. 19 L.R.A. ( N.S. )  610. 
As to simi lar provision in Cal. Code Civ. Proc., I 1069, see Maxwell v. Board of 

Superv·isors, 53 Cal. 389 ; Ashe v. Board of Supervisor.s, 71 Cal, 236, 16 Pac. 783 ; 
�tumpf v. Board {)f Supcn- isors, 13 1 Cal . 364, 82 Am. St. Rep . 350, 63 Pac. 663 ; Elliott 
v. Superior Court, 144 Cal. . 501, 103 Am. St. Rep. 102, 77 Pac. 1109.

§ 8447, To whom directed. The writ may be directed to the inferior court,
tribunal( board or officer, or .to any other person having the custody of th� 
records or proceedings to be certified. [R. C. 1905, § 7812 ; C. Civ. P. 1877, 
§ 687; R. C. 1899, § 6100.] . .  

�lust he directed to proper parties. Van den Bos v. Board of CommiSBionera, 11
S. D. 190, 76 N. W. 935.

Cnnnot be directed to ex-official after he has parted with record sought to be reviewed. 
Re Dan_ce, 2 N. D. 184, 49· N. W. 733, ll3 Am. St. Rep. 768. 

Writ of certiorari should be directed to board of county commiBSioners and not to 
the auditor. State ex rel. Lindsay v. Boyden, 18 S. D. 379, 100 N. W. 761. 

As to similar provision in Cal. Code• Civ. Proc., I 1070, BOO Onesti v. Freelon, 61 
Cal. 625 ; Quan Chick v. Coffey, 75 Cal. 371, 17 Pac. 427 ; Quinchard v.  Board of 
Trustees, 113 Cal. 664, 45 Pac. 856 ; I. X. L. Lime Co. v. Superior Court, 143 Cal. 
170, 76 Pac. 073. 

§ 8448. Requisites of writ. The writ of certiorari shall command the party
to whom it is directed to certify fully to the court issuing the writ &.t a spc>cified 
time and place, and annex to the writ a transcript of the record ana pro
ceedings, describing or referring to them with convenient certainty, and a 
statement of other matter specified in and required by the writ, that the 
same may be reviewed QY the court, and requiring the party in the meantime 
to desist from further proceedings in the matter to be reviewed. [R. C. 
1905, § 7813 ; C. Civ. P. 1877, § 688; R. C. 1895, § 6101.] 

As to simi lar provision in Cal. Code Civ. Proc., § 1071, see Lamb v. Schottler, 114 
Cal. 319 ; I. X. L. Lime Co. v. Superior Court, 143 Cal. 170, 76 Pac. 973. 

§ 8449. To officer whose term has expired. A writ of certiorari may be
issued to and a return to a writ of certiorari may be made by an officer whose 
term of office has expired. Such an officer may be punished for a failure 
to make a return to the writ as required thereby, or to make a further return 
as required by an order for that purpose. [R. C. 1905, § 7814 ; R. C. · 1895, 
§ 6102. 1

§ 8450. Stay of proceedings. If a stay of proceedings is not intended, the
words requiring the stay must be omitted from the writ ; these words may 
be inserted or omitted in the sound discretion of the court, but if omitted, 
the power of the inferior court or officer is not suspended or the proceedings 
stayed. [R. C. 1905, § 7815 ; C. Civ. P. 1877, § 689; R. C. 1899, § 6103.] 

§ 8451. Other proofs permitted if officer dies, etc. If the officer or other
person whose duty it is to make a return dies, absconds or moves from the 
stat<'. or becomes insane after the writ is issued and before making a return 
or after making an insufficient return, and it appears that there is no other 
officer or person from whom a sufficient return can be procured by means 
of a new writ, the court may in its discretion permit affidavits or other 
written proofs relative to the matters not sufficiently returned to be produced 
and may hear the case · accordingly. The court may also in its discretion 
permit either party to produce affidavits or other written proofs relative to 
any al leged error of fact or any other question of fact, which is essential to 
the jurisdiction of the body or officer to make the determination to be 
reviewed, when the facts in relation thereto are not sufficiently stated in the 
rPturn and the court is satisfied that they cannot be made to appear bf mPans 
of an order for a further return. [R. C. 1905, § 7816 ; C. Civ. P. 1877, § 689 ; 
H. C. 189:i, § 6104. ]
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§ 8462. How served. The writ must be served in the same manner as a
summons in a civil action except when otherwise expressly directed by the 
court. [R. C. 1905, § 7817 ; C. Civ. P. 1877, § 690 ; R. C. 1899, § 6105.] 

§ 8453. Extent of review. The review upon this writ cannot be extended
further than to determine whether the inferior court, tribunal, board or 
officer has regularly pursued the authority of such court, tribunal, board or 
officer. [R. C. 1905, § 7818 ; C. Civ. P. 1877, § 691 ; R. C. 1899, § 6106. ) 

As to aimilar provision in Cal: Code Civ. Proc., I 1074, see Lamb Y. Schottler, 54, 

Cal. 319 ; Farmers' & M. Bank v. Board of Equalization, 97 Cal. 318, 32 Pac. 312 ; 
Quinchard v. Board of Trustees, 113 Cal. 664, 45 Pac. 856. 

I 8464. Return of writ and hearing. If the return to the writ is defective 
the court may order a further return to be made. Any record made by the 
inferior court, officer, board or tribunal may be impeached by the return to 
the writ, or in the cases mentioned in section 8451 by affidavits or other 
written proof. Upon the final hearing the court must hear the parties, or 
such of them as may attend for that purpose, and may thereupon give judg
ment either affirming, or annulling, or modifying the proceedings below. 
[R. C. 1905, § 7819 ; C. Civ. P. 1877, § 692 ; R. C. 1895, § 6107.]  

Aa to similar provision in Cal. Codo Civ. Proc., I 1075, see Towneend Y .  Copeland, 
56 Cal. 612. 

§ 8465. Judgment sent below. A copy of the judgment signed by the
clerk must be transmitted to the inferior court, tribunal, board or officer 
having custody of the record or proceedings certified up. [R. C. 1905, § 7820 ; 
C. Civ. P. 1877, § 693 ; R. C. 1899, § 6108. ]

§ 8456. Judgment roll. A copy of th� judgment signed by the clerk, en
tered upon or attached to the writ and return, constitutes the judgment roll. 
[R. C. 1905, § 7821 ; C. Civ. P. 1877, § 694 ; R. C. 1899, § 6109.]  

As to similar provision in Cal. Code Civ. Proc., S 1077, see Reynolds 'Y .  County Court, 
47 Cal. 604. 

ARTICLE 3.- WRIT OF MANDAMUS. 

§ 8457. By and to whom issued. The writ of mandamus may be issued
by the supreme and district courts to any inferior tribunal, corporation, board 
or person to c�mpel the performance of an act which the law specially 
enjoins as a duty resulting from an office, trust or station ; or to compel the 
admis.qion of a party to the use and enjoyment of a right or office to which he 
is entitled and from which he is unlawfully precluded by such inferior tribunal, 
corporation, board or person. lR. C. 1905, § 7822 ; C. Civ. P. 1877, § 695 ; 
R. C. 1899, § 6110. ]

Real party in interest should be named aa plaintiff. Heintz v. Moulton, 7 S. D. 272, 
64 N. \V-. 135 ; Howard v. City of Huron, 5 S. D. 539, 59 N. W. 833, 26 L.R.A. 493 ; 
Smith v. Lawrence, 2 S. D. 185, 49 N. W. 7 ;  Territory v. Cole, 3 D. 301, 19 N. W. 418. 

Where concerns a large number of .persons should be applied for by attorney-general 
in name of atate. State v. Carey, 2 N. D. 36, 49 N. W. 164. . 

Will only i81ue when right of relator is clear. Bailey v. Lawrence County, 2 S. D. 
1533, 51  N. W. 331 ; Howard v. City of Huron, 6 S. D. 180, 60 N. W. 803 ; State v. 
Getchell, 3 N. D. 243, 55  N. W. 585. 

Original jurisdiction of supreme court to isaue to lower courts and officers. State 'Y. 

Nelson County, 1 N. D. 88, 45 N. W. 33, 26 Am. St. Rep. 609, 8 L.R.A. 283 ; City of · 
Huron v. Campbell, 3 S. D. 309, 53 N. W. 182 ; Everitt v. Board of Commi11Sioner1, 1 
S. D. 365, 47 N. W. 2116 ; State v. Judge, 3 N. D. 43, 53 N. W. 433 ; Vine v. Jones, 13
8. D. 54, 82 N. W. 82.

County official may compel commissioners to provide office. Cleary 'Y. Eddy County,
I N. D. 397, 51 N. W. 586 ; State v. Porter, 15 S. D. 387, 89 N. W. 1012. 

Not iS1ue to compel officer to act in violation of restraining order. Wilmarth v. 
Ritschla�, 9 S. D. 172, 68 N. W. 312. 

Final determination is a. judgment. Hardy v. Purington, 6 S. D. 382, 411 N. W. 158 ; 
State v. Young, 6 S. D. 406, 61 N. W. 165. 

Not issue to interfere with discretion of officer. Sawyer 'Y, Mahew, 10 8. D. 18, '11 
N. W. 141. 

M,an<lnmus l ies to compel supervisors to enter their findings on their recordL State 
ex rel. Andrews v. Boyden, 18 S. D. 388, 10_0 N. W. 763. . . . Order of judge granti ng peremptory wnt not appealable until decmon of ca�.
Ho!d,·n v. Hascrodt, 3 S. D. 4, 51 N. W. 340 ; Territory v. Shearer, a D. 332, 8 N. W. 
135 ; Evans v. Bradley, 4 S. D. 83, 55 N. \V. 721. 
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Prevailing rule of law is title to office will not be tried by mandamus. State 
u rel. Butler v. Callahan, 4 N. D. 481, 61 N. W. 1025.

Supreme court may by mandamus direct district courts to settle statement of case.
Kaeppler v. Pollock, 8 N. D. 59, 76 N. W. 987. 

Supreme court has superintending control over inferior courts and has p:>wer to 
laaue writ of mandamus for such purpose where there is no adequate remedy at law. 
State ex rel. Red River Brick Corp. v. District Ct., 24 N. D. 28, 138 N. W. 988. 

Supreme court may, by mandamus, direct county auditor which of two sets of 
nominees to put on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 
331, 100 N. W. 923. 

Mandamus lies to compel record of transfer of corporate stock on corporation'& 
books by officers. Amidon v. Florence Farmers' Elevator Co., 28 S. D. 24, 132 N. W. 
166. 

Original jurisdiction of court of last resort in mandamus case. 58 L.R.A. 833 ; 38 
L.R.A. ( N.S. ) 1000.

•Right of relator in mandamus proceedings to attack constitutionality of statute relied
upon by respondent. 16 L.R.A. ( N.S. ) 266. 

When writ of mandamus could be rendered nugatory by taking new action avoiding 
defects complained of; 31 L.R.A. ( N.S.)  512. 

Mandamus to compel performance of a. public duty. 28 Am. Rep. 448. 
--performance of wnat duties may be· compelled by mandamus. 125 Am. St. Rep. 

491. 
-to compel performance of public duty at instance of private person. 'I Am. St.

Rep. 484. 
--against public officers. 98 Am. St. Rep. 863. 
--to governor. 6 L.R.A. ( N.S. )  750 ; 32 L.R.A. ( N.8. ) 355 ; 33 Am. Dec. 361 ; 31 

Am. St. Rep. 294. 
-to compel acceptance of office. 24 L.R.A. 493. 
--to compel action of medical board. 20 L.R.A. 355. 
-to compel iuuance of diploma. 3 L.R.A. (N.8.) 1115.
--to compel delivery of copy or to require promulgation of an act paued by the 

legislature. 23 L.R.A. ( N.8.)  1089. 
--to compel officer to dispose of property as directed by court. 31 L.R.A. ( N.S. ) 

4164. 
--to compel performance of eontinuOUtl acts or control general course of official 

conduct. 39 L.R.A. ( N.S. ) 810. 
--to compel former officer, after the expiration of term, to perform duty pertaining 

to his office. 36 L.R.A. ( N.S. ) 1084. 
--to compel election officers to a.ct ' after they ha.ve met a.nd adjourned. 36 

L.R.A. ( N.8. ) 1089. 
--to compel payment of alary to public officer whose title I.I diaputed. 1 

L.R.A. ( N .S.)  588.
--to try question, who is de facto ·officer. 13 L.R.A. ( N.S. ) 661.
--to restore officer unlawfully removed. 12 Am. Dec. 28.
--to CODlpel surrender of office. 31 L.R.A. 349.
-to compel one usurping office to turn over papers. 35 L.R.A. ( N.S.) 528.
--to compel Inferior court to execute or enforce its judgment or decree. M 

L.R.A. ( N.S. ) 886. 
--In exercise of superintending control over Inferior courts. 51 L.R.A. 33.
-to compel judge to sign bills of exception, etc. 36 L.R.A. ( N.S. ) 1087.
--to prevent change of venue from court having exclusive jurisdiction. 2 

L.R.A. ( N.S. ) 568.
--to compel removal of case to federal court or remanding of caae to state court. 

37 L.R.A. ( N.S. )  392. 
--to private corporations to compel performance of their duties. 3'1 Am. St. Rep. 

317. 
--to compel operation of railroad. 24 L.R.A. 564 . 

• --to require railroad company to equip its road. 13 L.R.A. ( N.8.) 320.
-to enforce provision of by-laws of corporation. 32 L.R.A. 575.
--to enforce right to inspect books of corporation. 45 LiR.A. 457.
--to compel restoration to membership of members of voluntary aaociatlons. n

Am. St. Rep. 200. 
--to compel transfer of stock by private corporation. 51 Am. Rep. '198. 
--to compel transfer on bocks of corporation of stocks purchased in a.id of con• 

•piracy against the c orporation. 24 L.R.A. ( N.S. )  108 . 
--to compel corporations and their officers to make calla on stockholders. 3 Am. 

St. Rep. 807.
As to similar provision in Cal. Code Civ. Proc., f 1085, see Leach v. Aitken, 91

Cal. 484, 28 Pac. 777 ; Kennedy v. Board of Education, 82 Cal. 483, 22 Pac. 1042 : 
Barber v. Mulford, 1 1 7  Cal. 356, 49 Pac. 206 ; Stanley.Taylor Co. v. Board of Super•
visors, 135 Cal. 486, 67 Pac. 783 ; Howe v. Southrey, 144 Cal. 767, 78 Pac. 2 59 ; Cahill
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v. Superior Court, 145 Cal . 42, 78 Pac. 467 ; People ex rel. Mcminger v. Sexton, 2 t 
Cal. 78.

§ 84� 8. When issued. The writ must be issued in all cases when th«:>re is
not a plain, speedy and adequate remedy in the ordinary course of law. 
It must be issued upon affidavit upon the application of the party beneficially 
interested. [R. q. 1905, § 7823 ;  C. Civ. P. 1877, § 696 ; R. C. 1899, § 611 1 . ]  

\ lanclamus wi l l  not l ie to control official cl iscrl'tion. Oliver v. Wilson, 8 N. D. 5!10, 
80 �- W. 757 ; State ex rel. Wi les v. Albright, 11 N. D. 22, 88  N. W. 729 ; Sawver v . 
Mahew, 10 S. D. 17 ,  7 1 N. W. 1 4 1 .  

• 
Not issue where there is other plain, speedy and adequate remedy. Taubman v. Board 

of Commissioners, 14  K D. 206, 84 N. W. 784. 
When issued to compel in ferior officer or C'ourt to perform duty. Territory v. �lcPher

son ,  6 D. 27, 50 N. W. 351 ; Kaepplcr v. Pol lock, 8 N. D. 59, 76 �. W. 987 ; Driscoll v. 
Jot •es. 1 S. D. 8, 44  N. W. 726. 

Writ need not contain  recitals of application. Van den Boa v. Board of Comm ie-
aionl'rs, _ 1 1  S. D. 190, 76 N. W. 935. 
, G r�nting writ ; to what extent discretionary. Territory v. Wallace, 1 N. D: 85, f4 

N. \\ . 1077. 
As to mandamus being unavailable to compel judge to determine matter where appeal 

lies from· his decision. State ex rel .  Att)'.·Gen. v. District Ct., 13 N. D. 2 1 1 ,  100 N. W .  
248. 

\\'ho are necessary parties to proceedings In mandamus. 105 Am. St. Rep. 122. 
Mandamus by private person to compel removal of obstruction from navigable stream. 

38 L.R.A. ( N.S. ) 763 . 
Who la real party in interest by whom mandamus proceedings must be instituted . 

64 L.R.A. 622. 
Chara<'ter and extent of relief by mandamus aga inst an - officer vested with discre

tion who hns  rendered a deci sion upon a ground not within his discretion. 7 
L.R.A . ( N .S. ) 525 ; 98 • .\m. Dec. 375. · . - ~  

Mandaqms to control the exercise of d iscretion. 9 8  Am. Dec. 375.
--to control dec i s ion of li<-ensing officers as to fitness of applicant for license to

eell intoxicating liquors. 27 L.R.A. ( N .S . ) 1195 .  
-.-to compPl puhlic offi<'ialR to enforce the l iquor law.  28 L.R.A. ( N.S. ) 246. 
--to enforce right of lowest bidder on pub l ic contract. 26 L.R.A. 7 1 1 .
--to compel award o f  public contract to lowest bidder. 3 0  L.R.A. ( N.S. ) 128 : 

50 Am. St. Rep. 489,. 
--to compel munic ipal or other public officer or board to perform duty resting in 

contract alone. 20 L,R.A. ( N.S. ) 80J. .  
--to compel payment o f  municipal debt b y  custodian o f  funds. 14 L.R.A. · 773. 
-·-. to l•nforce duty of public service corporation arising wholly from contract. 13 

L.R.A. ( N.S. ) 1084 .  
--as proper remedy to make avai lable franchise in street or highway as against 

mun icipality. 6 L.R.A . ( N .S. ) 782. 
--to compel del i very of market quotations to bucket shop. 3 L.R.A. ( N.S. ) 153. 
--to enforce contract to supply city with water. 61 L.R.A. 74. 
--to compel wnter company to supply individual applicant with water at reason-

able rates. 1 L.R.A. ( N.S. ) 963. 
--to enforce the right of a stockholder of a water company to water. 2 1  

L.R.A . ( N.S. )  372.
Provision for testing election of city officer before city council or other municipal

bod:v as exclusive of mnnclamus. 26 L.�.A. ( N.S. ) 211 .  
Right to go �hind judgment against county or m11J1icipality in. mandamus pro

ceed ings to enforce e.ame. 9 L.R.A. ( N.S. ) 1002. 
As to 11im i l ar provision in Cal. Code Civ.  Proc., § 1086, see Bank of Californ ia  ,· . 

Shaber, 55 Cal .  322 ; Colnon v. Orr, 71 Cal. 43, 11 Pac. 814 ;  People ex rel. Attorney
Gen<'ral v. Reis, 76 Cal . 269, 1 8 Pac. 309 ; Eby v. Board of School Trustees, 87 Cal . 
166, 25 Pac. 240 ; Stoddard v. Superior Court, 108 Cal. 303, 41 Pac. 278 ;· Frederick v .  
San Luis  Obispo. 1 1 8  Cal. 39 1 ,  5 0  Pac. !i61 ; Aldrich v .  Super i or Conrt, 1 35  Cal. • 1 2 .  
66  Pac. 846 ; Johnson v. Lnn�don, 135 Cal.  624, 87 Am.  St .  Rep. 156 ,  67 Pac. 1050 ; 
El l is v. Workman, 144  Cal. 1 13, 77 Pnc. 822 ; Elliott v. Superior Court, 144 Cal. 501, 
103 Am. St. Hep. 1 02 ,  77 Pac. 1 109 ; Holtum v. Greif, 144 Cal . 521. 7R Pac. 1 1 ; Fritt-. 
v. Charles .  145 Cal . 512, 78 Pac. 1057 ; People ex rel . Smith v. Olds, 3 Cal. 167, 58
A
_ 
m. Dec. 398 ; People ex rel. )feminger v. Sexton, 24 Cal. 78 ; Tyler v. Houghton, 2r, 

Cnl .  26 ; Franc isco v .  )fanhattan Ins. Co., 36 Cal . 283 ; Kimball v. Union \V. Co., 44
('11 I .  1 73 .  1 3  Am. Rep. 1 57 .  

§ 8459. Alternative or peremptory. The writ may be either alternative
or peremptol'y. The alternative writ must state generally the allegation 
ag-a inst t he  party to whom it is d irected and command such party immedi
atPly npon t he rl!Cc ipt of the writ, or at some other specified time, to do the 
act requ ired to be performed or to show cause before the court at a specified 
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!ime and place why he has not done so. The peremptory writ must be in sim-
1Iar form except that the words requiring the party to show cause why he
has not obeyed the command must be omitted and a return day inserted.
[R. C. 1905, § 7824 ; C. Civ. P. 1877, § 697; R. C. 1899, § 6112.]

.§ 8460. "?hen each may issue. When the application to the court is made 
Wl�hout notice to the adverse party and the writ is allowed, the alternative 
writ �us_t be first issued ;  but if the application is upon due notice and
the writ. is allowed, th� peremptory writ may be issued in the first instauce.
Th� notice of the application, when given, must be at least ten days. The 
writ cannot be granted by default. The case must be heard by the court 
whether the adverse party appears or not. [R. C. 1905, § 7825; C. Civ. P. 
1877, § 698; R. C. 1899, § 6113. l 

As to sim ilar provision in Cal. Code Civ. Proc., I 1088, see People ex rel. Commis• 
sioners v. Central Pac. R. Co., 62 Cal. 506 ; Pereria v. \Vallace, 129 Cal. 397, 62 Pac. 61.

§_ 8461. Answer. On the return of the alternative writ, or the day on
. which the application for the writ is noticed, the party on whom the writ  
or notice has been served may show cause by answer under oath made in 
the same manner as an answer to a complaint in a civil action. [R. C. 1905, 
§ 7826 ; C. Civ. P. 1877, § 699 ; R. C. 1899, § 6114. ] 

Does not preclude rl'spondent from moving to quash writ of mandamus· on ground 
. that compla int or affidavit does not state facts authori1.ing judgment thereon. Stahi 
ex tel. Hinrichs v. Olson, 30 S. D. 460, 139 N. W. 1 09.  

Unconstitutionality of statute as defense e.gainst mandamus to compel its enforce
ment. 47 L.R.A. 512 ; 24 L.R.A. ( N.S. ) 1260 ; 34 L.R.A. (N.S. ) 1 060. 

· As � sim i lnr provi� ion in Cal. Code Civ. Proc., I 1089, see Hewel v. lfogin, 3 Ca).
App. 248, 84 Pac. 1 002.

· . § .84t2. Jury may assess damages. If an answer is made which raises
a que�tion as to a matter of fact essential to the determination of the motion 
attd · affecting the substantial rights of the parties and upon the supposed 
truth of which allegation the application for the writ is based, the court 
may in its discret ion order the question to be tried before a jury, and post
pone the argument until such trial can be had and the verdict certified to the 
court. The question to be tried must be distinctly stated in the order for 
•trial and the county or subdivision must be designated in which the Rame
shaII he had. The order may also direct the jury to assess any damages wnich
the applicant may have sustained in case they find for him. [R. C. 1905,
.§ 7827 : C. Civ. P. 1877. § 700 : R. C. 1899, § 6115. l

Do.mnges in mandamus may be fixed bv jury where appellate court decides that 
plnintiff ie entitled to deed. Hol l i ster v. Dot1A hoe, 16 �. D. 206, 92 K W. l:? .  

As to similar provision in Cal . Code Civ. Proc., I 1090, see Hewel v. · Bogin, S Cal. 
App. 248, 84 Pac. 1002.

§ 8463. Latitude of proof. On the trial the applicant is not precluded b!
the . answer from any valid objection to its sufficiency and may countervail 
it by proof either in direct denial or by way of avoidance. [R. C. 1905, § 7828 ; 
C. Civ. P. 1877. § 701 : R. C. 1899, § 6116. ]  · As • to similar provision In Cal. Code Civ. Proc., I 1091, see McClo.teby v. Matthews,

135 Cal. 274, 6'7 Pac. 134.

· § 8464. New trial, where motion made. The . motion for new trial must
be made in the court in which the issue of fact is tried. [R. C. 1905, § 7829 :
C. Civ. P. 1 877, § 702 ; R. C. 1895. § . 6117.]

§ 8465. Transmission of verdict. If no notice of a motion for a new trial
is g:ven or, if given. the motion i!I denied. the clerk within five days after 
rendition of the verdict or denial of the motion must transmit to the court in 
which the application for the writ is pending a certified copy of the verdict 
attach ed to the order of trial, after which either party may bring on the 
arg11mrnt of the application upon reasonable notice to the adverse party. 
f R. . C .  l !l05. § 7830; C. Civ. P. 1877, § 703 ; R. c; 1899, § 6118. J 

§ 8466. Hearing. If no answer is made, the case must be heard on the
papN-:s of the applicant. If the answer raises only questions of law or puts 
in issne only immaterial statements not affecting the substantial rights of the 
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parties, the court must proceed to hear or fix a day for hearing the argu
ment of the case. [R. C. 1905, § 7831 ; C. Civ. P. 1877, § 704 ;  R. C. 1899.
§ 6119 . ) 

As to similar provision in Cal. Code Civ. Proc., § 1094, aee Pereria v. Wallace, 129 
Cal . 397, 62 Pac. 61 ; Hewe! v. Hogin, 3 Cal. App. 248, 84 Pac. 1002. 

§ 8467. Damages. Peremptory writ. If judgment is given for the appli
eant, he may recover damages which he has sustained as found by the jury, 
or as may be determined by the court, or referee upon a reference to be 
ordered, together with costs ; and for such damages and costs execution may 
issue ; and a peremptory mandamus must also be awarded without delay.
[R. C. 1905, § 7832 ; C. Civ. P. 1877, § 705 ; R. C. 1899, § 6120.] 

As to simi lar provision in Cal. Code Civ. Proc., I 1095, see Power "'· Kay, 123 Cal . 
147, 55 Pac. 796. 

§ 8468. Bow writ served. The writ must pe served in the same manner
as summons in a civil action except when otherwise expressly directed 
by order of the court. Service upon a majority of the members of any 
board or body is service upon the board or body whether at the time of the 
service the board was in session or not. [R. C. 1905, § 7833 ; C. Civ. P. 1877, 
§ 706 ; R. C. 1899, § 6121.]

§ 8469. Disobedience. Punishment. When a peremptory mandamus has
been issued and directed to any inferior tribunal, corporation, board or per
son, if it appears to the court that any member of such tribunal, corporation, 
board or such person upon whom the writ has been personally served has 
without just excuse refused or neglected to obey the same the court may 
upon motion impose a fine not exceeding one thousand dollars. In case of 
persistence in a refusal of obedience the court may order the party to be 
imprisoned until the writ is obeyed and may make any orders necessary and 
proper for the complete enforcement of the writ. [R. C. 1905, § 7834 ; C. Civ. 
P. 1877, § 707 ; R. C. 1899, § 6122. ]

Disobedience of mandamus u a contempt. 16 L.R.A. ( N.S. ) lOH. 

ARTICLE 4.- WRIT OF PROHIBITION. 

§ 8470. Deftnition of. The writ of prohibition is the counterpart of the
writ of mandamus. It arrests the proceedings of any tribunal, corporl\tion, 
hoard or person, when such proceedings are without or in excess of the 
J nrh:d iction of such tr ibuual , corporation, board or person. LR, C. 1905. 
§ 7835 ; C. Civ. P. 1877, § 708 ; R. C. 1899, § 6123.] 

As to when writ of prohibition lies in drainage proceedings. State ex rel. Dorgan 
v. Fisk, 15 N. D. 219, 107 N. W. 191.

Prohibition is not available to arrest proceedings of district court on indictment 
. found by grand jury irregularly impaneled. Zinn v. District Ct., 17 N. D. 128, 114 

N. W. 475. 
Prohibition is proper remedy to restrain municipal officers from licensing u.le of 

liquor under election void, because of insufficient petition. State ex rel. Cain v. 
Toomey, 27 S. D. 37, 129 N. W. 563, Ann. Cas. 1913D, 324. 

When writ of prohibition lies. 12 Am. Dec. 604 ; 18 Am. Dec. 238 ; 111 Am. St. 
Rep. 929. 

As to similar provision in Cal. Code Civ. Proc., I 1102, see People ex rel, Brundage 
v. Supervi �ors, 47 Cal. 81 ; People ex rel. Scannell v. Whitney, 47 Cal. 584 ; Maurer v. 
Mitchell, 53 Cal. 289 ; Camron v. Kenfield, 57 Cal. 550 ; North Bloomfield G. M. Co. 
v. Keyser, 58 Cal. 315 ; Wiggin v. Superior Court, 68 Cal. 3l8, 9 Pac. 646 ; Havemeyer 
v. Superior Court, 84 Cal. 327, 10 LJR.A. 627, 18 Am. St. Rep. 192, 24 Pac. 121 ; 
Bruner v. Superior Court, 92 Ca.I. 239, 28 Pac. 341 ; Henen v. Reed, 126 Cal. 2 19, 158
Pac. 536,

§ 8471. By whom and when issued. It may be issued by the supreme and
district courts to an inferior tribunal, or to a corporation, board or person 
in all cases, when there is not a plain, speedy and adequate remedy in the 
ordinarv course of law. It is issued upon affidavit on the application of the 
person °heneficially interested. rR. C. 1905, § 7836 ; C. Civ. P. 1877, § 709 ; 
R. C . 1 fl99, § 61 24. ]

May il'sne b�· �uprrm<> .-ourt to lower court. Gate. ( State) T. McGee, 15 S. D. 2147, 
8� �- \\' . 1 1 ', .  
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Writ of prohibition will not issue where there i s  remedy by appeal . Selzer v .  Ba�ley, 19 N. D. 697, 124 N. W. 426. 
As to similar provision in Cal. Code Civ. Proc., § 1 103, see North Bloomfield G. l\I.Co. v. Keyser, 58 Cal. 315 ; Ilavemeyer v. Superior Court, 84 - Cal. 327, 24 Pac. 121 ,  10  L.R.A. 627, 18 Am. St. Rep. 192 ; Agassiz v .  Superior Court, 90 Cal. 10 1,  27 Pac . 49 ; Bruner v. Superior Court, 92 Cal. 239, 28 Pac. 341 ; Santa Monica v. Eckert, 4 Cal. Unrep. 92, 33 Pac. 880 ; Stoddard v. Superior Court, 108 Cal. 303, 41 Pac. 278 ; White v. Superior Court, 110 Cal. 54, 42 Pac. 471 ; Terrill v. Superior Court 6 Cal .  Unrep. 398, 60 Pac. 38 ; Jacobs v. Superior Court, 133 Cal. 364, 85 Am. St. n'ep. 204 ,  65 Pac. 826 ; Gage v. Fritz, 137 Cal. 108,  69 Pae. 854 ; Cross v.  Superior Court, 2 Cal .App. 342, 83 Pae. 815. 

§ 8472. Alternative or peremptory. The writ must be alternative or peremp
tory. The alternative writ must state generally the allegations against the 
party to whom it is directed, and command such party to desist or refrain 
from further proceedings in the action or matter specified therein, until 
the further order of the court from which it is issued, and to show cause 
before such court at a specified time and place why such party should not 
be absolutely restrained from any further proceedings in such action or 
matter. The peremptory writ must be in a. similar form, except that the 
words requiring the party to show cause why he should not be absolutely 
restrained, etc., must be omitted and a return day inserted. [R. C. 1905, 
§ 7837 ; C. Civ. P. 1877, § 710 ; R. C. 1899, § 6125. ]

§ 8473. Other laws applicable. The provisions for the proceeding under
the writ of mandamus, except the first three sections thereof, apply to this 
proceedings. [R. C. 1905, § 7838 ; C. Civ. P. 1877, § 711 ; R. C. 1899, § 6126. ] 

ABTICLE 5.- MISCELLANEOUS PROVISIONS. 

§ 8474. What writs issue in vacation. Writs of certiorari, mandamus and
prohibition may be issued by a judge of the district court in vacation, and 
when issued by a judge of the district court may be made returnable and 
a hearing thereon be had in vacation. [R. C. 1905, § 7839 ; C. Civ. P. 1877, 
§ 712 ; R. C. 1895, § 6127. ]

§ 8475. Rules of practice. Except as otherwise provided in this chapter,
the provisions of chapters 3 to 35 of this code are applicable to and consti
tute the rules of practice in the proceedings mentioned in this chapter. [R. C. 
1905, § 7840 ; C. Civ. P. 1877, § 713 ; R. C. 1899, § 6128.] 

Statute of  limitations applies to mandamus proceedings the same as other actions. 
Coler v. Sterling, 15 S .  D. 415, 8:l N. W. 1022. 

§ 8476. New trials and appeals. The provisions of chapters 11 and 15 rela
tive to n�w trials and appeals, except in so far as they are inconsistent here
with, apply to the proceedings mentioned in this chapter. [R. C. 1905, § 7841 ; 
C. Civ. P. 1877, § 714 ; R. C. 1899, § 6129. ]

County auditor not " party aggrieved " by judgment annulling order of  eounty com• 
miBBioners. State ex rel. Lindsay v. Boyden, 18 S. D. 379, 100 N. W. 761 .  . 

Persons not nominally parties but declared against in petition for certiorari, �volvmg 
cancellation of liquor licenses, are adverse parties under section 752 and entitled to 
appeal where they have appeared in certiorari proceedings. State ex rel, Cook v. Tripp
CoUDty, 29 B. D. 358, 137 N. W, 354. 
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CHAPTER 43. 
SUMMARY PROCEEDINGS. 

ARTICLE 1. CONFE!!SION OF JUDOllENT WITHOUT ACTION, § §  8477-8479. 
2. SUBlUTTINO A CONTROVERSY WITHOUT ACTIO�, §§ 8480-8-482.
3. RELIEl:l' OF PERSONS CONFINED IN JAIL ON CIVIL PROCESS, § §  

8483-8495. 

ARTICLE !.- CONFESSION OF JUDGMENT WITilOUT ACTION. 
§ 8477. For what confessed. A judgment by confession may be entered

without action, either for money due or to become due, or to secure any 
person against contingent liability on behalf of the defendant, or both, in 
the manner prescribed by this chapter. [R. C. 1905, § 7842 ; C. Civ. P. 1877, 
§ 715; R. C. 1899, § 61 30. )

As to similar provision in Cal. Code Civ. Proc., § 1132, aeo Cordier v. Schloss, 18 
Cal. 576. 

§ U, 8. Verifted statement. Contents. A statement in writing must be
ma<le, signed by the defendant and verified by his oath, to the following 
effect : 

1. It must state the amount for which judgment may be entered and au
thorize the entry of judgment therefor. 

2. If the judgment to be confessed is for money due or to become due,
it must state concisely the facts out of which the debt arose, and must show 
that 1 he sum confessed therefor is justly due or to become <lue. 

3. If the judgment to be confessed is for the purpose of securing the
pl aintiff against a contingent liability, it must state concisely the facts con
st ituting the liability and must show that the sum confessed therefor does not 
cxct>c<l the amount of such liability. [R. C. 1905, § 7843 ; C. Civ. P. 1877, 
§ 716 : R. C. 1 8!)9, § 61 31. )

A s  t o  similar provision in Cal. Code Civ. Proc., I 1133, s1.-e Cordier v. Schloss, 18 
Cal .  576. 

§ 8479. Procedure in court. Execution. The statement must be presented
to the diHtrict court or a judge thereof and. if the same is found sufficient, 
the court or judge shall make an order that judgment be entered by the 
clerk, whereupon the statement and order may he filed in the office of the 
clerk, who shall enter in the judgment book a judgment for the amount con
fessed, with costs. The statement and affidavit with the judgment shall 
thenceforth become the judgment roll. Execution may be issued and enforced 
in the same manner as upon judgments in other cases in such courts. When 
the debt for which the judgment is recovered is not all due, or is payable 
in installments and the installments are not all due, the execution may issue 
upon sueh judgment for the collection of such installments as have become 
due, and shall be in the usual form, but shall have indorsed thereon by the 
attorney or person issuing the same a direction to the sheriff to collect the 
amount due on such judgment with interest and costs, which amount shall 
be stated with ihtercst thereon and the costs of said judgment. Notwith
standing the issue and collection of such execution, the judgment shall remain 
ns srcmity for the installments thereafter to become due, and whenever any 
further installments hccome due, execution may in like manner be issued for 
thr  col ledion ancl enforcem ent of the same. [R. C. 1905, § 7844 ; C. Civ. P. 
1877, & 7 1 7 :  H. r. .  1 8%. � 61 �2 .  1

F.fl'ect in oth<'r statl's of jud:?mcnt confr�st>d on warrant of attorney. 3 L.R.A. (N.S.) 
44fl . 

E fT,,�t of jH< l�m .-nt hy conft•� s i on ngni ! • ,t <lend pt>rson . 49 L.RA. 156 .  
Col l n f , - r : i l , , t 1 : 1 d: on _i udgm <'nt by rnnf . - ss ion for fraud not affecting j urisdiction. 3& 

L.n . :\ . 1 \' .'- . l  !' " :! .

,\ , t u  s i 1 1 1 i ! : 1 1 proY i s i on in  <'a l .  rrnlc C i v .  Proc . .  § 1 134, eee Cordier v. SchlOSI, 18
Cal .  .·, , a .  
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ARTICLE 2 .- SUBMITTING A CONTROVERSY WITHOUT ACTION. 
§ 8480. Requisites of the case. Parties to a question in difference, which

might be the subject of a civil action, may without action agree upon a case 
containing the facts upon which the contro1ersy depends, and present a sub
mission of the same to any court which would have jurisdiction if an 
action had been brought. But it must appear by affidavit that the controve!sy 
is real and the proceeding in good faith to determine the rights of the parties. 
The court shall thereupon hear and determine the case and render judgment 
thereon, as if an action were pending. [R. C. 1905, § 7845 ; C. Civ. P. 1877, 
§ 718 : R. c. 1899, § 6133 . ]  

Proc<'eding u.nder this section not an  action. Ayers & Co. v. Sundback, 5 B .  D. 31, 
&8 N. W. 4. 

Agreed statement , of facts in ordinary action not within this section. Sweet v.Myers, 3 S. D. 324, 53 N. W. 1S7 ; Ramsdl'll v. Duxberry, 1 4  S. D. 22�, S5 N. W. 221. As to similar provision in Cal. Code Civ. Proc., I 1138, see White v. Clarke, 111 Cal. 425. 4 4  Pac. 164 ; Bai ley v. Johnson, 121 Cal. 562, 54  Pac. 80 ; San 1''rancisco L. 
Co. v. Bibb, 139 Cal. 325, 73 Pac. 864 ; Matter of De Lucca, 146 Cal. 1 10, 79 Pac. 853. 

§ 8481. Entry of judgment. Judgment roll. Judgment shall be entered in
the judgment book as in other cases, but without costs for any proceeding 
prior to trial. The case, the submission and a copy of the judgment shall 
constitute the judgment roll. [R. C. 1905, § 7846 ; C. Civ. P. 1877, § 719 ; R. C. 
189a. § 6134. ] 

§ 8482. Judgment enforceable as other judgments. The judgment may be
enforced in the same manne,r as if it had been rendered in an action and 
shall be subject to appeal in like manner. [R. C. 1905, § 7847 ; C. Civ. P. 1877, 
§ 720 ; R. C. 1899, § 6135. ]

ARTICLE 3.- RELIEF OF PERSONS CoKFINED IN JAIL ON CIVIL PROCESS. 
§ 8483. D:scharge authorized. Every person confined in jail on execution

issued on judgment recovered in a civil action shall be discharged there
from at the end of ten days from his first confinement therein upon the con
ditions hereinafter specified. [R. C. 1905, § 7848 ; C. Civ. P. 1877, § 721 ; 
R. C. 1899, § 61 36. ]

As to s imihr pro,· ision in Cal. Code Civ. Proc., § 1 143, see In Matter of Wilson, 7� 
Cal . 580, 17 Pac. 698. 

§ 8484. Notice of application. Such person must cause notice in writing
to be given to the plaintiff or his attorney when and where he will apply 
to the judge of the district court of the county in which he is confined for 
the purpose of obtaining a discharge from hiR imprisonment. [R. C. 1905, 
§ 7849 ; C Civ. P. 1877, § 722 ; R. C. 1895, § 6137 . ]

§ 8485. How served. Such notice must he  served by deliverin� to and
leaving with the plaintiff or his attorney in the action a copy thereof, if 
they, or either of them, reside in this state ; otherwise notice may be served 
hy mail. The notice shall be served a sufficient time before the time speci
fied therein for the hearing of the application to allow the person upon whom 
it is served time to attend by the usual route of travel and one day for prepara
tion. [R. C. 1 905. § 7850 : C. Civ. P. 1877. § 723 : R. C. 1895, § 6138. 1 

As to similar provision in Cal. Code Civ. Proc., I 1209, see Ex parte Smith, 53 Cal. 
204 ; Ex pa rte Kellogg, 64 Cal. 343, 30 Pac. 1030 ; In Matter of Tyler, 64 Cal. 434, 1Pa<'. 884 : <Jolrl cn Gate C. H. 1L Co. v. Superior Court, 6 5  Cal. 187 .  3 Pat'. 628 : In
?rlattl'r of Buckley, 69 Cal. 1 ,  10 Pae. 69 ; In Matter of Gannon, 69 Cal. 541, 1 1  Pae.240 : Ex parte Stice, 70 Cal . 5 1 .  1 1  Pac. 459 ; Lezinskv v. Superior Court, 72 Cal .  5 1 0,
14 Pac. 104 ; Ex parte Acock, 84 Cal. 50, 23 Pac. 10:!9 ; Ex parte Barry, 85 Cal. 603,20 Am. St. Rep. 248, 25 Pa<'. 256 ; McClatchy v. Superior Court, lH Cal. 413, 39 L.R.A.
6!J1 . 5 1  Pn<'. 696 : Hurns v .  �11prrior Court, 1 40 Cal. 1 ,  73 Pnl' . . 579 :  Crockt>r v. Conrn.140 Cal. 2 1 3 , 73 Pac. 1 006 ; Hutton v. Superior Court, 147 Cal. 156, 81 Pac. 409. In
Cal. Code Civ. Proc., I 1210, see Larrabee v. Selby, 52 Cal. 506 ;  Rousset v. Reay, 3 Cal. 
Unrep. 7 1 7 .  3 1  Pac. 9'00 .  

§ 8486. Hearing. At the time and place specified in the notice such per
son must be taken under tbe custody of the sheriff before such district judge, 
and examined on oath concerning J1is property and effects and the d isposal 
thereof and his ability to pay the judgmeut for which he is committed ; and 
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such district judge shall also hear any other legal and pertinent evidence 
th_at may be produced by the debtor or creditor ; and such examination must 
at the election of the creditor be reduced to writing and subscribed and 
sworn to by the debtor and oth�r witnesses. [R. C. 1905, § 7851 ; C. Civ. P. 
1877, § 724; R. C. 1899, § 6139. ) 

§ 8487. Oath of prisoner. If upon such examination the judge before
whom thf same is had shall be satisfied that the prisoner is entitled to his 
discharge, he shall administer to him the following oath : 

I, . . . . . . • • • • . . . . . . . , do solemnly swear (or affirm) that I have not 'any 
estate, real or personal, to the amount of ten dollars, except such as is by 
law exempt from levy and sale on execution, and that I have not any other 
estate, nor have I conveyed, concealed or in any way disposed of any of my 
property. real or personal, with design to secure the same to my use, to hinder, 
or delay, or defraud my creditors. So help me God. 

(Signed A. B.) . 
[R. C. 1905, § 7852; C. Civ. P. 1877, � 725; R. C. 1899, § 6140. ]  

Discharge made upon conflicting evidence not disturbed on appeal. Nat. Bank v. 
Rayman, 6 D. 402, 43 N. W. 705. 

§ 848�. Certi1lcate of discharge. After administering the oath the judge
must make a certificate under his hand as follows : 

To the sheriff of the county of . . • • • . . . • . . . . . •  : I do hereby certify that 
• . . . . . . . . . . • • . • . • •  , confined in your jail upon an execution at the suit of 
. . . . . . . . . . • . • • • . . . is entitled to be discharged from imprisonment, if he is 
imprisoned for no other cause. [R. C. 1905, § 7853 ; C. Civ. P. 1877, § 726; 
R. C. 1895, § 6141.]

§ 8489. Forever exempt. The jailer upon receiving such certificate must
forthwith discharge the prisoner, if he is imprisoned for no other cause. 
The prisoner after being so discharged shall be forever exempt from arrest or 
imprisonment for the same debt, unless he shall be convicted of having 
sworn falsely upon his examination or in taking the oath herein prescribed. 
[R. C. 1905, § 7854; C. Civ. P. 1877, § 727 ; R. C. 1895, § 6142. ] 

As to similar provision in Cal. Code Civ. Proc., I 1151, aee Ex parte Batchelder, 98 
Cal. 233, 31 Pac. 45. 

§ 8490. Judgment remains against esta.te. The judgment against any pris
oner who is discharged as herein provided for, shall remain in full force 
against the estate which may then or at any time after belong to him. And 
the plaintiff may take out a new execution against the goods and estate of 
the debtor in like manner and with like effect as if he had never been com
mitted in execution. [R. C. 1905, § 7855; C. Civ. P. 1877, § 728 ; R. C. 1899. 
§ 6143.]

§ 8491. Prison costs. If the debtor shall undertake to satisfy the execu
tion, he shall not be entitled to his discharge from imprisonment until be 
has paid all the charges for his commitment and support in prison in addi
tion to the sum due on the execution and the costs and charges thereon. 
[R. C. 1905. § 7856; C. Civ. P. 1877, § 729; R. C. 1899, § 6144.] 

§ 8492. Discharge by plaintiff. The prisoner may at any time be dis
charged upon the order of the plaintiff in the action; and, when so discharged, 
such debtor shall not thereafter be liable to imprisonment again fo·r the same 
cause of action. [R. C. 1905, § 7857; C. Civ. P. 1877, § 730; R. C. 1899, § 6145. ] 

§ 8493. Creditor to advance prison costs. Whenever a debtor is committed
to jail on execution in a civil action, the ·creditor or some one in his behalf 
must from time to time advance to the sheriff or jailer sufficient money to 
pay for the support of such prisoner ; and in case such creditor shall neglect 
or refuse so to advanrc the money for such prisoner 's support upon the 
sheriff 's or jailer 's demand. the jailer must, at the expiration of twenty-four 
}1m1rs after imch demand. discharge such prisoner from custody, and such 
cl iscli argr shal l  hav<- tJw snm<- rffcct as a discharge by order of the creditor. 
rn. f'. mo;;, § 'il':i8 : C. C i ,·."P. 1 8ii .  § 731 ; R. C. 1899, § 6146.] 
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§ $494. May apply every ten days for discharge. If such judge does not
discharge the prisoner, he may apply for his discharge at the end of every 
succeeding ten days in the same manner as above provided, and the same 
proceedings must thereupon be had. [R. C. 1905, § 7859 ; C. Civ. P. 1877, 
§ 732 ; R. C. 1895, § 6147. ]

§ 8495. Appeal Either party may appeal to the supreme court from the
order of the district judge granting or refusing a discharge from imprison
ment under these provisions in the same manner as from an order grant
ing, refuRing, continuing or modifying a provisional remedy. [R. C. 1905, 
§ 7860 ; C. Civ. P. 1877, § 733 ; R. C. 1899, § 6148. ]

CHAPTER 44. 
CH.ANGE OF NAMES OF PERSONS AND PLACES. 

§ 8496. Oourt authorized to change. The district court shall have the
authority to change the names of persons,· towns, villages and cities within 
this state. [R. C. 1905, § 7861 ; C. Civ. P. 1877, § 734 ; R. C. 1899, § 6149. ] 

Right to change name. 14 L.R.A. 692. 
Effect UJ;>On common-law right to change one's name by statut.es providing for such 

change by Judicial proceedings. 26 L.R.A. (N.S. ) 1167. 
Concealment of identity by change of name as interrupting statute of limitationa. 

39 L.R.A. ( N.S. ) 70. 
§ 8497. Petition. Contents. Any person desiring to change his or her

name may file a petition in the district court of the county or subdivision 
in which such person may be a resident, setting forth : 

1 .  That the petitioner has been a bona fide citizen of such county or 
subdivision for at least six months prior to the "filing of the petition. 

2. The cause for which the change of the petitioner 's name is sought.
3. The name asked for.
And it shall be the duty of the judge of the district court at any term

thereof after the filing of such petition, upon being duly satisfied by proof 
in open court of the truth of the allegations set forth in the petition and that 
there exists proper and reasonable cause for changing the name of the pe
titioner and that thirty days ' previous notice of the intended application 
has been given in some newspaper printed in such district, to order and 
direct a <>hange of the name of such petitioner and to direct that such order 
be entered by the clerk in the journal of the court. [R. C. 1905, § 7862 ; C. Civ . 
P. 1877, § 735 : R. C. 1899, § 6150.]

As to similar provision in Cal . Code Civ. Proc., S 1277, see Matter of La Socicte 
Francaise, etc., 123 Cal. 525, 56 Pac. 458. 

§ 8498. Town, village or city. Petition. Whenever it may be desirable to
change the name of any town, village or city in any county of the state. 
a petition for that purpose may in like manner be filed in the district court 
of the county or subdivision in which such town, village or city is situated, 
setting forth the ca.use why such change of name is desirable and the name 
asked to be substituted, and the court on being satisfied by proof that the 
prayer of the petitioners is just, proper and reasonable, and that notic<> 
as in case of the change of names of persons provided for in the preceding 
section has been given and that two-thirds of the legal voters of such town, 
village or city desire such change of name and that there is no other town . 
village or city in the state of the name asked for, may order and direct such 
change of name and direct the clerk to enter such order upon the journal 
of the court. [R. C. 1905, § 7863 ; C. Civ. P. 1877, § 736 ; R. C. 1899, § 6151 . ]  

§ 8499. Costs. Not to affect rights or pending actions. All proceedings
nnder this chapter shall be at the cost of the petitioner or peti�ioners and 
judgment may be entered against him or them for costs as in other civil 
nctions ; provided, always, that any change of name under the provisions 
of this chapter shall in no manner affect or alter any action or legal proceed
in� then pending, or any right. title or interest whatsoever. [R. C. 1905, 
§ 7864 : C. Civ. P. 1877, § 737 ; R. C . 1 899, § 6152.]
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� §  8500-8504: CODE CIV I L  PUOCEDURE. 'Iresp<iss of AnimalB. 

CHAPTER 45. 

TRESPASS OF ANIMALS. 

§ 8500. Liability of owner for. Any person owning or having in his charge
()l' possession any horses, mules. cattle .  goats, sheep or swine, which shall
t respass upon the lands of another, whether fenced or not fenced, shall be 
l i able to the party injured for all damages sustained by him by reason of 
such trespassing, to  be recovered in a civil action in the county in which 
snch damages occurred, and the proceedings shall he the same in all respects 
as in other civil actions except as herein modified ; provided, that no pr0p
crty shall be exempt from execution issued upon judg-ments obtained undrr 
t his chapter except absolute  exemptions ; and provi<led, fnrther, that th<' 
party claiming damages undn tl1 e  provisions of this ch apte1· shaJl bring an 
action to recover the sn 111. e with i n  sixtv davs after the infliction of such 
t lama�es. fR. C. 190i'i. § 786:5 ; J8r19.  ch. 1 62 ; R. C. 1899, § 6153 ; 1901, ch. 197. ] 

Every man hounrl t.o keep his stock on his own premises. Bostwick v. Ry Co., 2 
N. D. 440, 5 1  K. W. 781 .  

Damage by tr.-,spasi; ing animals. Tanrlerup v .  Hansen, 5 S .  D .  164, 5 8  N .  W .  578.
Live stock is permitti•<l to run  at larl!c betwe1·n November 1st and April 1st only, 

exc<'pt in counties where chapter 4-1 ,  Co<lc Civ.  Proc., has been abolished. Ely v. 
Rosholt .  11 N. D. 559 , 93 X. W. 864.  

Complaint i n  act ion to recover for <lnmage done bv trespassing animals need not show 
comm,,,u·enwnt therl'of w ith in s ixh· c! a, s. �l oore v. P<'rsson. !!1 8. D. 2il0. 1 1 1  N. W. 633 . 

Liabil ity for trespass on unfence<l lau<l by live stock being driven a.long the highway. 
12 L.R.A. ( N.S. ) 9 1 2 . . 

�cientcr as c·on<lit ion of l i abi l ity for damages by trespassing dogs. 25 L.R.A. ( N.S. ) 
691. 

§ 8501. Owner defined. Any person occupying or cultivating lands shall
he considered the owner thereof in any action under the provisions of the 
l ast section. fR. C. 1905, § 7866 ; C. Civ. P. 1877. § 748 ; 1899, § 6154. ]

Notice of trespass given to agents of owner in charge of cattle. Moore v. Penson, 
21 s. D. 2ao, 111  N. w. 633. 

§ 8502. Notice of damages. The party sustaining damages from the tres
pass of animals before commencing an action therefor shall, if he knows to 
whom such animals belong, notify him or the person having them in charge 
of such damage and the  probable amount thereof. [R. C. 1905, § 7867 ; C. Civ. 
P. 1877, § 749 ; R. C. 1899, § 6155. ]

§ 8503. Custody until damages paid. Notice to owner where known. The
person suffering damages as aforesaid may keep such offending animals in 
d1stody until the damages and costs are paid or until good and sufficient 
security is given therefor, such security to be approved by a justice of the 
peace in and for said township or county as provided for in cases of bond 
in arrest and bail. Notice of the giving of such security must be given the 
person holding such stock at least one day before the approval of such sc
< ( 1trity with the day and hour when such security will be submittt!d to such 
justice for approval . When such security is approved as herein provided, 
said justice shall issue an order directly to the person holding such stock to 
forthwith deliver such stock to the party entitled thereto, and the official 
rrcc iving such order shall take such stock and deliver the same to the person 
, · n t i tlccl thereto. The costs may be charged as part of the costs in the action 
to determine the rights of the parties regarding such stock and whenever 
any animals are restrained under this chapter, the person restraining the 
same shall forthwith noti fy the owner or person, in whose custody the ani
malR were at the time the trespass was committed, of their seizure, if he 
knows such owner or person. (R. C. 1905, § 7868 ; 1899, ch. 161 ; R. C. 1899, 
� "1 56. � 

§ 8504. Trial. Judgment lien on animals. Upon the trial of an action
m1dcr the p roY i s i ( l ns  or :-: , • 1 · ! i on  8,,00 th('  plaintiff shall prove the amount of 
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damage sustained, and, if he has kept in custody the animals committing 
such damage, the amount of expense incurred therefor. And any judgment 
rendered in the action against the defendant shall be a lien upon the animals 
and they may be sold and the proceeds applied to the satisfaction of the 
judgment as in other cases of sale of personal property on execution; but if 
it shall appear upon the trial that no damage was sustained, judgment shall 
be rendered against the plaintiff for costs and for any damages sustained 
by defendant. [R. C. 1905, § 7869; C. Civ. P. 1877, § 751; R. C. 1895, § 6157.] 

§ 8505. Service on unknown owner. If upon the trial it appears that the
<lcfendant is not the owner or person in charge of the offcnd.ing animals, 
the action shall be dismissed as to him and may proceed as against a defend
ant whose name is unknown. If at the commencement of the action the 
plaintiff does not know the name of the owner or keeper of such offending 
animals, he may bring an action against a defendant unknown. In such case 
service shall be made by publishing a copy of the summons with a notice 
stating the nfture of the action, in a newspaper, if there is one published 
in the county, and, if not, by posting copies of the summons and notice in 
three public places within the county, in either case not less than ten days 
previous to the day of trial. [R. C. 1905, § 7870; C. Civ. P. 1877, § 752; R. C. 
1895, § 6158.] 

§ 8506. Sale. Disposition of surplus. After judgment shall have been ren
dered against the defendant unknown as aforesaid, the off ending animals shall 
be sold, and after the judgment and costs have been satisfied, if there is any 
surplus, it shall be placed in the hands of the county treasurer for the benefit 
of the owner, and if the owner does not appear and claim the same within one 

· year from the day of sale, it shall be paid into the school fund of said county.
(B. C.1905, § 7871; C. Civ. P. 1877, § 753; R. C. 1895, i 6159.j
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