
JUSTICES' CODE 

CHAPTER 1. 
TITLE AND APPLICATION OF CODE. 

§ 9001. Title. This act shall be known ,{g the justices ' code of the state
of North Dakota. [R. C. 1905, § 8340 ; R. C. 1895, § 6618. ] 

§ 9002. Application of code. The provisions of this code are applicable
throughout the state to all justices of the peace now in office or hereafter 
chosen, and to every police magistrate acting ex-officio as justice of the peace. 
[R. C. 1905, § 8341 ; 1881, ch. 129, § 1 ; 1887, ch. 73, art. 10, § 6 ;  R. C. 1895, 
§ 6619.)

CHAPTER 2. 
GENERAL POWERS OF JUSTICES OF THE PEACE. 

§ 9003. Office of justice, where. Every justice of the peace shall keep
his office and hold his court at a place by him selected, which must be within 
the county, civil township, city or town as the case may be in which he may 
have been elected or appointed. [R. C. 1905, § 8342 ; Jus. C. 1877, § 1 ;  R. C. 
1895, § 6620.] 

Judicial acts to be performed within town or city where elected. Re Dance, 2 N. D. 
184, 49 N. W. 733, 33 Am. St. Rep. 768. 

Place at which justice of the peace may act. 33 L.R.A. 90. 
Right of woman to be justice of the peace. 38 L.R.A. 209. 

§ 9004. Court always open. Clerk. A justice 's court is deemed to be
always open and every judicial act of a justice is deemed to be the act of the 
court. A justice is his own clerk, but when required by law to reduce 
testimony to writing, he may employ a clerk for that purpose. [R. C. 1905, 
§ 8343 ; Jus. C. 1877, § 1 ;  R. C. 1895, § 6621. ]

§ 9006. Powers of. Subject to the provisions hereinafter contained, each
justice of the peace has power and authority to hold a court, maintain order 
and decorum and take cognizance therein according to law of all actions 
or other judicial proceedings within his jurisdiction and hear, try and 
determine the same or make such orders therein as may be prescribed by 
law and to issue in such action or proceeding all lawful process which may 
be necessary or proper, and require and enforce obedience thereto. [R. C. 
1905, § 8344 ; Jus. C. 1877, § 97 ; R. C. 1895, § 6622.) 

Right of justice of the peace to hold other judiciary position at same time. 8 
L.R.A. (N.S. ) 1 107.

§ 9006. Jurisdiction. Justices of the peace and their courts have juris
diction in all civil actions when the amount in controversy exclusive of costs 
does not exceed two hundred dollars ; but in no case do they have jurisdiction 
when the boundaries of or title to real estate comes in question. Subject 
to the foregoing restrictions the jurisdiction of each justice of the peace 
extends to the following actions and proceedings : 

1. An action for the recovery of money only when the sum for which
judgment is demanded does not exceed two hundred dollars. In applying 
this subdivision a counterclaim is to be deemed a separate and distinct action. 

2. An action to recover possession of personal property or its value, when
the value of the property together with the sum if any demanded as damages 
does not exceed two hundred dollars. 
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§ § 9006-9008 JUSTICES' CODE. General Powers of Justices. 

3. An ac_tion given by statute to foreclose or enforce a lien upon chattels,
or trespassing animals, when the amount of the lien or damages claimed does 
not exceed two hundred dollars.

4. An action for forcible detainer of real property irrespective of value,
when the amount demanded therein for rents and profits or damages does not 
exceed two hundred dollars. 

5. The entry of judgment by confession without action for an amount not
�xceeding two hundred dollars upon the statement of a defendant authorizing 
Judgment in a justice 's court. [R. C. 1905, § 8345 ; Jus. C. 1877, § §  2, 33 ;
1891, ch. 80, § 1 ; R. C. 1895, § 6623.]

Interp4?sing answer raising titl� or boundary of property requires jus�ice to certify
case to higher court. Murry v. Burris, 6 D. 170, 4e N. W. 25 ; GroSBo v. City of Lead, '9
S. D. 165, 68 N. W. 3 10.

Interest claimed in summons to be added to principal in determining amount. Plunkettv. Evans, 2 S. D. 434, 50 N. W. 9'61 ; Warder, Bushnell & Glessner Co. v. Raymond, 7
S. D. 451, 64 N. W. 525.

One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 214, 105 N. W. 735.

Personal liability of justice of the peaee for exceeding jurisdiction. 14 L.R.A. 138 ; 
27 L.R.A. 92. 

Voluntary credits to bring claim within jurisdiction of justice of the peaee. 28 L.R.A. 
221. 

2. Justice of peace had jurisdiction in replevin action, where pleadings showed prop
erty to be worth not exceeding one hundred dollars although jury found property to be 
worth over one hundred dollars. People's Security Bank v. Sanderson, 24 S. D. 443 1 2 :1 '  
N . w. 873.

§ 9007. Criminal jurisdiction. The jurisdiction and authority of justice's
of the peace to prevent the commission of public offenses, to institute searches 
and seizures, to require th� :.rrest and detention of persons charged with 
crime, to require and accept bail and otherwise act as magistrates in matters 
of crime is prescribed by the code of criminal procedure. Each justice 's con rt 
has also jurisdiction and authority coextensive with the county or judicial 
subdivision to hear, try and determine every criminal action in which tlw 
offense charged is punishable by a fine not exceeding one hundred dollars or 
by imprisonment in the county jail for a period not to exceed thirty days or 
by both such fine and imprisonment, and every other criminal action in 
which jurisdiction is specially conferred by law. [R. C. 1905, § 8346 ; Jus. C. 
1877, § 3 ;  R. C. 1895, § 6624. ] 

§ 0008. Jurisdiction extended. The civil and criminal jurisdiction of
justices of the peace in organized counties in any judicial subdivision con
taining one or more unorganized counties, shall extend over the said 
unorganized counties in said subdivision ; and all summonses, warrants, orders, 
or other process issued by such justices of the organized counties shall be 
served or executed by the sheriff or any constable of the said organized 
county, and the costs in all criminal prosecutions in the district or justices ' 
courts for offenses charged to have been committed in said unorganized 
counties, shall be audited and paid out of the state treasury ; but no such 
costs shall be audited or paid unless a duplicate itemized account of the 
same shall be certified to as correct by the judge of the district court for 
said district, one of which accounts shall be preserved as a public record in 
the office of the clerk of the district court of said subdivision, and the court 
shall have full authority to disallow any or all such costs and fees whenever 
it deems the same illegally or unnecessarily incurred. [R. C. 1905, § 8347 ; 
1903, ch. 65.] 

Provision for payment by state of costs of criminal prosecutions in unorganized coun
ties, not abrogated by constitution. Morgan v. State, 11 S. D. 396, 78 N. W. 19 ; Lyman 
County v. State, 11 S. D. 39 1 , 78  N. W. 17. 

Applit>s to 1 1norgnniz!'<l counties which were in Sioux reservation. Morgan v. State, 
9 S. D. 230 , 68 N. W. 538. 

I mmat!'r ial  tli nt rountv was organized after case arose. Lyman County v. State, 
9 �. 0. 4 1 3 , C9 �. W. 60i . 
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General Pou:ers of Jtu1tices. JUSTICES' CODE. §§ !l0ml-9012

§ 9009. Code of civil procedure, how far applicable. The provisions of
the code of civil procedure shall govern the proceedings in justices ' courts 
as far as applicable when the mode of procedure is not prescribed by this 
code, but the powers of justices ' courts are only as herein prescribed. [R. C. 
1905, § 8348 ; Jus. C. 1877, § 103 ; R. C. 1895, § 6625.] 

Inapplicable to appeal from justice's court. Richmire v. Andrew• & G. Elevator Co., 
11 N. D. 453, 92 N, W. 819. 

Service of notice of time and place of trial on defendant's attorney in justice's court 
action is sufficient. McFarland v. Cruickshank, 22 S. D. 189, 1 1 6  N. W. 7 1. 

.As to N. D. Rev. C., I 7482, being applicable to justice court. Morgridge v. Stoeffer, 
14 N. D. 430, 104 N. W. 1112. 

§ 9010. Process without bla.nks. Every summons, execution or other
process issued by a justice of the peace except a subpoena must be issued 
without a blank left to be filled by another, otherwise it is void. [R. C. 1905, 
§ 8349 ; Jus. C. 1877, § 98 ; R. C. 1895, § 6626. ]

§ 9011. Docket, .entries in. Every justice of the peace shall keep a docket
in which shall be entered in continuous order with the proper date and at 
the time when each act is done : 

1. The title of each action or proceeding.
2. The object of the action or proceeding.
3. The issuance of process, stating the particular process issued, whrn

returnable, and the return of the officer. 
4. The appearance of the parties either with or without process, the

manner in which they appear or their nonappearance according to the facts. 
5. A brief minute referring to every pleading or other paper, motion filed

in writing, and a concise statement of each pleading or motion made orally. 
6. Every ruling or decision of the court upon. the pleadings or upon the

motion or application of a party . 
. 7. Every postponement stating upon whose application and to what time. 

8. The demand for trial by jury, by whom made, the agreement of the
parties if any respecting the jury, the order for the jury, the issuance of a 
venire, to whom delivered and the time appointed for the return of the 
jurors and for trial. 

9. The return of the venire and the names of the jurors who are impaneled
and sworn. 

10. The names of all witnesses sworn and at whose request.
11. The verdict of the jury when received, or if they are discharged for

failure to agree, the fact of such discharge. 
12. The judgment of the court, separately stating the amount taxed and

allowed as costs. 
13. The stay of execution if a stay is taken.
14. The giving of an abstract to be filed in the district court.
15. The issuing of execution, when and to whom issued, the renewal

thereof if any and the return of the officer. 
16. A statement of all moneys received by the justice upon the judgment,

from whom received and the disposition made of the same. 
17. A minute of the appeal referring to the notice, undertaking and other

papers th�rein. 
18. Every other matter or proceeding required to be entered by a special

provision of statute. [R. C. 1905, § 8350 ; Jus. C. 1877, § 83 ; R. C. 1895, 
§ 6627.]

Requisite docket entries. Jewett v. Sundback, 6 S. D. 111, 68 N. W. 20 ; Williams ..- .  
Rice, 6 S. D.  9 ,  60  N .  W.  153 ; Froelich v. Aylward, 11  S. D.  635 ,  80 N.  W.  131. 

Docketing of judgment by justicea of the peace. 40 Am. Dec. 386. 
§ 9012. Docket, evidence of. A justice 's docket is deemed true and correct

as to all matters appearing therein as required by law and cannot be disputed 
in a collateral proceeding. The docket or a duly certified transcript thereof 
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§ §  !J01 :!-!J017  J UST1CE8' CODE. Procedure in Civil .4.ction.,. 

is competent evidence of the matters to which it relates. [R. C. 1905, § 8351 ;
R. C. 1895, § 6628. ]

Docket entries prima facie evidence of facts stated. State v.  Wright, 15 S .  D. 628, 
91 N. W. 3 1 1. 

Paro! evidenee is not admissible to show that summons was in fact issued simulta• 
neously with writ of attachment, where justiee's docket was not offered in l'Videncl' or 
its absence accounted for. Taugher v. Northern P. R. Co., 21 N. D. 1 1 1 ,  129 N. W. 747. 

§ 9013. Docket to be indexed. A justice must keep an alphabetical index
to his docket, in which must be entered the names of the parties to each 
judgment with a reference to the page of entry. The names of the plaintiffs 
must be entered in the index in the alphabetical order of the first letter of 
the family name. [R. C. 1905, § 8352 ; R. C. 1895, § 6629.] 

§ 9014. Docket to be deposited with successor. Every justice of the peace
upon the expiration of his term of office must deposit with his successor 
his official dockets and all papers filed in his office, as well his own as those 
of his predecessors or any other which may be in his custody to be kept as 
public records. [R. C. 1905, § 8353 ; R. C. 1895, § 6630:] 

§ 9015. Docket, where deposited when vacancy occurs. If the office of a
justice becomes vacant by his death, removal or otherwise before his successor 
is elected and qualified, the docket and papers in possession of such justice 
must be deposited in the office of some other justice in the township or 
county to be by him delivered to the successor of such justice. [R. C. 1905, 
§ 8354 ; R. C. 1895, § 6631.]

§ 9016. Jurisdiction of successor. Any justice with whom the docket of
his predecessor or of any other justice is deposited as hereinbefore provided 
has the same jurisdiction of all actions and proceedings entered in such 
docket and may exercise the same powers therein as if originally commenced 
before him. [R. C. 1905, § 8355 ; Jus. C. 1877, § 88 ; R. C. 1895, § 6632.J 

CHAPTER 3. 

PROCEDURE IN CIVIL ACTIONS. 

ABTIOLJI 1. COMMENCEMENT OF AN ACTION, § §  9017-9027.
2. APPEARANCE AND PosTPONEll!ENT AND CHANGE OP VENUE, §§ 9028-

9038. 
3. PLEADINGS AND ISSUES, §§ 9039-9057.
4. PROVISIONAL REMEDIES, §§ 9058-9062.
6. GARNISHMENT .AND MODE OF PROCEDURE, §§ 9063-9068.
6. FORCIBLE DETAINER, §§ 9069-9072.
7. TRIAL OF ISSUES OF FACT, §§  9073-9092.
8. JUDGllF.NT .AND COSTS, §§ 9093-9109.
9. STAY OF EXECUTION, §§ 9110-9114.

10. EXECUTION, §§ 9115-9125.

ARTICLE 1 .- CoiornxcEMENT OP .AN ACTION. 

§ 9017. Actions, where commenced and tried. The county in which a
civil action in justice 's court must be commenced and tried is as follows : 

1. An action of forcible detainer or for trespass or any other injury to
real property, or an action to recover specific personal property, or to fore• 
close or enforce a lien upon chattels or trespassing animals, must be brought 
in the county in which the subject of the action or property upon which the 
l ien is claimed is situated.

2. An action to recover a penalty or forfeiture prescribed by statute, or
to recover of a public offi<'er, or his deputy, agent or surety for a violation of 
official duty, or any act rlo11P by color of his office, must be brought in the 
county in which the <'8USP of tl <' t ion arose . 
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Procedure in Civil Actions. J"GSTICES' CODE. §§ 9017-9021

3. Every other action must be tried in the county in which the original
defendant, or one of the several defendants, resides, or is served with sum
mons, in a county contiguous to that of his residence, or in which a warrant 
of attachment is levied on property of the defendant. [R. C. 1905, § 8356 ; 
R. C. 1895, § 6633 ; 1901, ch. 61 ;  1903, ch. 4 ;  1905, ch. 91.]

See note to section !)'()25. 
Service must be had, and action tried ia county where justice resides. B<'nedict v. 

Johnson, 4 S. D. 387, 57 N. W. 66 ; Searl v. Shanks, 9 N. D. 204, 82 N. W. 73-l . 
When summons is returnable on election day it is void and no jurisdiction is acquired. 

Leonosio v. Bartilino, 7 S. D. 93, 63 N. W. 543. 
§ 9018. Minor 's appearance, how made. The parties to a civil action are

the same as in the district court, but when a minor is a party he must 
prosecute or defend by guardian. If he has no general guardian, a special 
guardian must be appointed by the court. A special guardian may also be 
appointed in any case in which it appears to be for the benefit of the minor. 
If the minor is plaintiff, the appointment must be made before issuing the 
summons. If the minor is defendant, the appointment shall be made at or 
before the time for answering. If the minor is not less than fourteen years of 
age, he may select the person to be appointed� otherwise such selection may 
be made by a relative or friend or by the court. [R. C. 1905, § 8357 ; Jus. C. 
1877, § 13 ; R. C. 1895, § 6634.] 

§ 9019. Action, how commenced. An action in a justice 's court is com
menced by the issuance of a summons or by the voluntary appearance and 
pleading of the parties. An appearance for any purpose except to interpose 
or maintain an objection to the jurisdiction assumed under the process is a 
voluntary appearance. [R. C. 1905, § 8358 ; Jus. C. 1877, § 11 ; R. C. 1895, 
§ 6635. ]

Summon, not required for jurisdiction when defendant appears and pleads. Jewett v.
Sundback, 5 S. D. 1 1 1 ,  58 N. W. 20 ; Deering & Co. v. Venne, 7 N. D. 576, 75 N. W. :126.

Summons returnable on election day confers no jurisdiction. Leonosio v. Bartilino, T 
B. D. 93, 63 N. W. 543.

Jurisdiction not lost by mmmons and papers being temporarily in hands of plaintiff's
attorney. Cowan v. Farrell, 7 N. D. 397, 75 N. W. 771 . 

Submitted to jurisdiction of court by invoking its aid. Benoit v. Revoir, 8 N. D. 
126, 77 N. W. 605. 

Justice court has jurisdiction where defendant appears and pleads. Jerome v. Rust, 
19 S. D. 263, 103 N. W. 26. 

Justice of peace acquires no jurisdiction to issue attachment until aummona in action 
is isaued, as attachment is provisional remedy which has no ex istence until commence
ment of action. Taugber v. Northern P. R. Co., 21 N. D. 111 ,  129 N. W. 747. 

Prescribes what shall constitute voluntary appearance. Heard v. Holbrook, 21 N. D. 
848, 131 N. W. 251. 

Benefit of special appearance for purpose of objecting to jurisdiction of justice of 
peace is waived by moving for change of venue, and appearing to defend on merits 
1>efore justice to whom cue is transferred. Heard v. Holbrook, 21 N. D. 3•8, 131 N. W, 
251. 

§ 9020. Surety for costs, how given. Nomeaidenta. The justice shall in
all cases, when plaintiff is a nonresident of the state or a corporation, before 
issuing a summons, require of the plaintiff sufficient surety for costs. The 
surety must be a resident of the county. His obligation shall be complete 
by simply indorsing the summons or signing his name on the complaint as 
security for costs. In all other cases the justice may in his discretion require 
surety for costs. [R. C. 1905, § 8359 ; 1881, ch. 89, § 1 ;  R. C. 1895, § 6636.] 

Where by consent of parti<'s a nonresident plaintiff deposited an agreed sum of money 
in lieu of security for costs, defendant not entitled to demand other aecurity upon chanp 
of venue. Benoit v. Revoir, 8 N. D. 226, 77 N. W. 605. 

Filing security for costs by nonresident plaintiff not condition precedent to jurisdio
tion. Carter Pub. Co. v. Dennett, 1 1  S. D. 486, 78 N. W. 956. 

§ 9021. · Summons, what to contain. The style of the summons shall be
" The State of North Dakota." It must be addressed to the defendant and 
be signed by the justice and shall contain : 

1. The name of the county and the title of the court in which the action
is commenced and the names of the parties thereto. 
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§ §  9021-9025 J USTICES' CODE. J>roadure in Ciril A ctiont.

2. A direction that the defendant appear and answer th e complaint ot
the plaintiff before the justice at his office at a time and place therein specified. 

3. A sufficient statement of the cause of action to apprise the defendant
of the nature thereof. 

4. A notice that unless the defendant shall so appear and answer the
plaintiff will take judgment against him for a. sum stated or other relief
specified in the summons. [R. C. 1905, § 8360 ; Jus. C. 1877, § 14 ; R. C.
1895, § 6637. ]  

Summons sufficient which contains general statement of ca.use. Berry v. Bingaman, 1 
S. D. 525, 47 N. W. 825 ; Sinkling v. Ry. Co., 10 S. D. 560, 74 N. W. 1!)29.

Return day must be named; must not be a. holiday. Miner v. Francis & Southard, 3
N. D. 549, 1!8 N. W. 343; Leonosio v. Ba.rtilino, 7 S. D. 93, 63 N. W. 543.

Amount claimed, including interest, must not be over one hundred dollars. Warder,
Bushnell & Glessner Co. v. Raymond, 7 S. D. 451, 64 N. W. 525 ; Plunket v. Evans, 2 
S. D. 434, 50 N. W. 961.

'fort action will not be dismissed because summons fails to state that on failure to
appear p laintitl' will apply to court for relief. Bradley v. Mueller, 22 S. D. 534, 118 
N. W. 1035. 

Omission in summons by justice to . state !oration of his office is not jurisdictional. 
Howard v. Dawson, 23 N. D. 1 65,  1 35 N. W. 783. 

Summons sufficient which stated that defendant was indebted to pla.intifl', in stated 
sum for threshing grain, and that in default of answer plaintiff would take judgmeni 
for amount specitied. Brown v. Smith, 24 S. D. 231, 123 N. W. 689. 

§ 9022. Attorney's name on summons. If the plaintiff appears by attorney
the name of the attorney must be indorsed on the summons. [R. C. 1905, 
§ 8361 ; Jns. C. 1877, § 14 ; R. C. 1895, § 6638. ]

§ 9023. Time for defendant's appearance. The time specified in the sum
mons for the appearance of the defendant shall be not less than three nor 
more than fifteen days from the date on which it is is3ued. [R. C. 1905, § 8362 ; 
Jus. C. 1877, § §  15, 38 ; 1885, ch. 139, § 1 ;  R. C. 1895, § 6639. )  

Judgml'nt on  two-day senice o f  summons is irregular. Kerr v .  Murphy, 19 S .  D. 
184, 69 L.R.A. 499, 102 N. W. 687, 8 A. & E. Ann. Cas. 1138 .  

Copy of summons in justices' court which is  defective in gi\'ing date of  return as 
year 1906 instead of 1907 when date of issue is 19'07, is not fatally defective. Whitmore 
v. Behm, 22 N. D. 280, 133 N. W. 300.

T ime for appearanee in courts of justire of peace. 40 Am. Dec. 177.  
§ 9024. Summons, how served. Fees for service. The summons may be

served any place within the county, by a sheriff, chief of police, policeman, 
town marshal, village marshal or constable_, or any other person not a party 
to the action, and must be served and returned with proof of service, in the 
manner prescribed for personal service of summons by the code of civil pro
cedure, unless service is made by publication, as provided in the code. And 
such offieials as are hereinbefore named in this section are entitled to receive 
the same fees and mileage as are allowed by law to sheriffs for such service, 
and may he charged as costs in the action. [1913, ch. 195 ; R. C. 1905, § 8363 ; 
Jus. C. 1877, § 17 ; 1883, Sp. ch. 34, § 1 ;  1885, ch. 138, § 2 ; R. C. 1895, § 6640.J 

§ 9026. Summons in other counties, how served. In every action triable
in the county, as prescribed by the first, second and fourth subdivisions of 
section 8356 [ section 9017 herein] , the summons may be served in any county 
of the state. In other actions the summons cannot be served on a defendant out 
of the county of the justice by whom it was issued except : 

1. When the action is upon the contract or obligation of two or more parties,
one of whom resides in the county and is served therein. 

2 . When an attachment issued in the action is levied on property of the
defendant within the county. [R. C. 1905, § 8364 ; Jus. C. 1877, § 16 ; R. O. 
1895, � 6641.  l 

'This is R. C. § 8364 without change, except by the insertion of section 9017 in bracketa. 
It is to be observed . l10wcver, that when the section appeared in R. C. 1895 a.nd R. C. 
1899 (sertion 6641 in both compilations ) there was a. fourth subdivision in the section 
to which refrrence is made .  v iz . ,  R. C. 1895  and R. C. 1 899,  § 6633; but the latter RB 
amended in J,aws of H l03 ,  ch.  4 .  and again in La.we 1905,  ch. 91 ,  has only the three sub
divisions now conbt i tu t ing �cetion 90 17  in this compilation. The fourth subdivision ia 
R. C. 1895 and H. C. 1899 ,  § titi33 ,  read as follows :  • 'An action upon a contract stipu•
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l'ro(·edure in Cil'il Actions. JUSTICES' CODE. §§ 9025-9027

lating for payment at a particular place may be brought in the county in which such 
place is situated." It was first amended in Laws 1901 ,  ch. 61, by addin� thereto the 
words " provided, that defendant or defendants referred to in this subdivision shall be 
construed to mean the original debtor or debtors." By the amendment& of 1903 and 
1 905, above cited, the fourth subdivision was omitted. 

§ {)026. Service, how made. Service by delivery of a copy of the summons
to the defendant in person within the county must be made at least three days 
before the time fixed for the appearance of the defendant. Service elsewhere 
or personal service in any other mode must be made at least seven days before 
the time fixed for the appearance of the defendant. [R. C. 1905, § 8365 ; 
Jus. C. 1877, § 16 ; R. C. 1895, § 6642.] 

Service of summons must be within county ; the same in garnishment cases. Searl v. 
Shanks, 9 N. D. 204, 82 N. W. 734. 

Service on guarantor of note within county not authorize service upon maker in an
other county. Austin, Tomlinson & Webster Mfg. Co. v. Heiser, 6 8. D. 42"9, 61 N. W. 
445. 

Service upon joint defondant without county. Brown v. Brown, 12 8. D. 21, 80 N. W. 
139; Benedict v. Johnson, 4 S. D. 387, 57 N. W. 66. 

§ 9027. Service by publication. In an action to foreclose or enforce a lien
upon chattels or trespassing animals, or an action in which an attachment has 
been levied upon personal property of the defendant within the county, or an 
action in which a garnishment summons has been issued and served within 
the county and the garnishee therein has disclosed property or money in bis 
possession or under his control due or belonging to defendant, if the summons 
is returned not served, the plaintiff may at the time therein specified for 
answering apply for and receive a second summons directing the defendant to 
appear and answer at a specified time not less than twenty-five nor more than 
thirty days from the date thereof. Such application must be made upon a 
verified complaint alleging the lien or levy or garnishment proceedings relied 
on and demanding that the property be applied to the satisfaction of his claim, 
and must be supported by the affidavit, stating that to the best knowledge, 
informatjon and belief of the person making it, personal service of the sum
mons cannot be made upon the defendant within the state and stating his 
post office address or the fact that the same is not known. The summons 
must be substantially in the following form, filling blanks according to the 
facts : 
State of North Dakota,} County of . . • . . . . . • . . 88· : 

C. D., Plaintiff
vs. 

E. F .. Defendant.

In Justice Court, 
Before . . . . . . . . . . . . . . . . . • . • . . . 

Justice of the Peace. 

'!'he State of North Dakota to said Defendant :
By thi.8 second summons herein you are directed to appear before me at my 

office in . . . . . . . . . . . . . . . .  (designating the place) at . . . . . . . . . . . . . .  o 'clock 
. . . .  m., of the . . . . . . . . . . . . . .  day of . . . . . . . . . . .  , 19 • . . . . .  there to answer 
the complaint of C. D. against you, alleging (here give a sufficient statement 
of the cause of action to apprise the defendant of the nature of the plaintiff 's 
claim and the particular property in question) , and demanding (here state 
the demand ) ; and you are notified that unless you so appear and answer the 
plaintiff will take judgment against you accordingly. 

Given this . . . . . . • . . . . . day of . • . • • • • • . . . . . . . .  19 . . . .
( Official signature of the justice.) 

The justice shall indorse on the summons a direction to the effect that it .
may be served by publication in some newspaper of the county, naming it, or 
in some newspaper elsewhere in the state if none is published in the county. 
Service of the summons mav be made by publication of the same in one issue 
of said newspaper each week for three successive weeks, the last publication 
being at least three days before the tillle at which the defendant is directed 
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t�· appear, and by forthwith mailing a copy of the summons postage paid and 
directed to the defendant at his post office address, unless it is stated in the 
affidavit that his address is unknown. But personal service of the summons 
on the defendant at any place in or out of the state, if made at least ten days 
before thi> time at which he is directed to answer, is equivalent to service bv 
publication and mailing. The proof of service must be made by affidavit of 
some person having knowledge of the facts. [ 1909, ch. 2 ;  R. C. 1905, § 8366 ; 
Jus. C. 1877, § 17 ; 1883, Sp. ch. 34, § 1 ;  1885, ch. 138, § 2 ;  R. C. 1895, § 6643.) 

ARTICLE 2 .-APPEAllANCE, POSTPONEMENT AND CHANGE OF VENUE. 
§ 9028. Appearance, in person or by attorney. In a justice 's court the

parties may appear and act in person or by attorney and any person may act 
as attorney except a practicing attorney, or other person occupying the Rame 
room in which the justice has his office, or a person employed in serving the 
summons or venire. [R. C. 1905. § 8367 ; Jns. C. 1877, § 12 ; R. C. 1895, § 6644. )  

Continuance o f  case granted without compl iance with above sections ousts justice of 
jurisdiction. Morrissey v. Dlasky, 22 N. D. 430, 134 N. W. 319. 

§ 9029. One hour for appearance. '!'he parties are entitled to one hour in
which to appear after the time stated in the summons or any time fixed for 
further proceedings in the action and neither party is bound to wait longer 
for the other. [R. C. 1905, § 8368 ; Jus. C. 1 877, § 18 ; R. C. 1899, § 6645 . ]  

Unless parties appear with in hour, case should be dismissed. Justice cannot ad;oura 
cnse on Il ls own motion. Plano Mfg. Co. v. 8tokkc, 9 N. D. 40, 81 N. W. 70. 

§ 9030. Trial, when commenced. If neither party appears within the time
limited by the preceding section the action shall be deemed discontinued and 
there shall be no further proceedings therein unless by the consent of both 
parties ; if both parties appear, the case may be called when they appear, but 
if only one or more of the parties appear, the case shall not be called until the 
expiration of the hour and in either case shall be disposed of as hereinafter 
prescribed. [R. C. 1905, § 8369 ; Jus. C. 1877, § 44 ; R. C. 18!>5, § 664.6. ] 

§ 9031. Other justice called, when. In case of the sickness or other dis
abil ity or necessary absence of a justice, on a return of a summons or at the 
time appointed for a trial, another justice of the same township or county may 
at his request attend in his behalf, and thereupon is vested with the power 
for the time being of the justice before whom the summons was returnable. 
In that case the proper entry of the proceedings before the attending just.ice 
subscribed by him must be made in the docket of the justice before whom the 
summons was returnable .  If the case is adjourned, the justice before whom 
the summons was returnable may resume jurisdiction. [R. C. 1905, § 8370 ; 
Jus. C. 1877, § 100 ; R. C. 1895, § 6647. )  

§ 9032. Postponements. The court may o f  its own motion or o n  application
of a party postpone the hearing or trial : 

1 .  For not exceeding one day if at the time specified in the summons or
order of the court, the justice is sick or engaged in the trial of another action. 

2. For not exceeding two days, if by amendment of a pleading or allowance
of time to plead or amend, a postponement is rendered necessary. 

3. For not exceeding three days, when a jury is required for the trial of an
issue of fact. 

4. J<'or not exceeding thirty days. when a second summons is issued as
preRcribed by section 9027 . [R. C. 1905, § 8371 ; Jus. C. 1877, § 45 ; R. C. 1895, 
§ 6648. l

§ 9033. Postponement by consent. The court may, by consent of the parties
given in W"iting or in oprn court, postpone the trial to a time agreed upon by 
the pnrt.ie&. ;R. C. 1 !)05. § 8:172 : ,Jns. C. 1 877 ,  § 46 ; R. C. 1899, § 6649. J

§ 9034. Postponement by application. The trial may be postponed upon
the appl ication of  ri t h P r  party for a prriod not exceeding sixty days : 

1 .  'l'hc  pnrt:v mnk i 1 1 <:?  t l, �  nppl i c a t i on mnsi !)l'OVC by h is own oath or other
wisf', that he canuot for w.: n t  of m n t ,-r i n l  t , . _ ; 1 i mony, which he expects to pro-
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cure, safely proceed to trial and must show in what respect the testimony 
expected i.8 material and that he has used due diligence to procure it and has 
been unable to do so. 

2. The party making the application must, if required by the adverse party,
consent that the testimony of any witness of such adverse party, who is in 
attendance, may be then taken by deposition before the justice and that the 
testimony so taken may be read on the trial with the same effect and subject to the same objections as if the witness was produced ; but the court may
require the party making the application to state upon affidavit the evidence 
which he expects to obtain ; and if the adverse party thereupon admits that 
such evidence would be given and agrees that it be considered as actually 
given on the trial or offered and overruled as improper, the trial must not be
postponed. 

3. If the trial is postponed, the depositions of witnesses residing out of the
county or state may be taken either upon commission issued by the justice or 
upon notice to take depositions in the same manner as is provided by the code 
of civil procedure ; and such depositions shall, when completed, be directed 
t? the ju11tice and be published by the justice in the same manner as deposi
tions are published by the clerk of the district court. [R. C. 1905, § 8373 ; 
Jus. C. 1 877, § 47 ; 1885. ch. 86, § 1 ;  R. C. 1 895, § 6650.1 �arty •�bmits to jurisdiction by invoking aid. if jurisdiction has been lost by reason

of insufficiency of affida,·it. Benoit v. Revoir, 8 N. D. 226 . 77 N. W. 605. Wh�n summons is returnable on election day, jurisdiction cannot be al'quired by adjournmg case to subsequent dav. Leonosio v . Bartil ino, 7 S. D. 93, 63 N. W. 543. 
Justice may hold case open' for twentv-four hours, to consider questions submitted. Benoit v. Revoir, 8 N. D. 226 ,  77 N. W. 605. Justice of peal'e authorized to postpone trial after its rommcncement on good cause ahown. Lyman-Elie! Drug Co. v. Cooke, 12 N. D. 88 , !14 N. W. 1041. Practice before justice of the peace for obtaining of continuance for illness of party. 

42 L.R.A. (N.S. ) 669. 
§ 9035. Postponement, time of. No postponement shall be granted as pre

scribed in the preceding section for more than five days, unless the party 
applying for the postponement files an undertaking executed by a sufficient 
Eurety approved by the justice to the effect that he will pay to the adverse 
party all costs which he shall recover in the action. If the application is made 
by the defendant in an action of forcible detainer, the undertaking must be 
to the effect that the surety will pay to the plaintiff whatever sum he shall 
recover in the action including all rents and profits that shall accrue to him 
during the postponement. [R. C. 1905, § 8374 ; Jus. C. 1877, §§ 38, 48 ; R. C. 
1895, § 6651.] 

Veri fied complaint in forcible entry and detainer action need not be filed before return 
day. Browne v. Haseltine, 9 S. D. 524, 70 N. W. 64S. 

Time for appearance in forcible entr;v and detainer eases not e,ct.cnded hy �ection 14, 
B. D. Rev. Jus. Code. C. M. & St. P. Ry. Co. v. Nield , 16 S. D. 370, 92 N. W. 1069. 

Failure to furnish undertaking for costs must be brought to attention of justice on 
appeal. Lyman-Elie! Drug Co. v. Cooke, 12 N. D. 88 , 94 N. W. 1041 .  

§ 9036. Change of venue. The court may at any time befor<, the trial, on
motion, change the place of trial in the following cases : 

1. When it appears to the satisfaction of the justice before whom the
action is pending by affidavit of either party that such justice is a material 
,vitness for either party. 

2. When either party makes and files an affidavit that he believes he cannot
have a fair and impartial trial before such justice by reason of the interest, 
prejudice or bias of the justice. 

3. When from any cause the justice is disqualified from acting.
4. When the justice is sick or unable to act. [R. C. 1905, § 8375 ; Jus. C.

1877, � 5 '.  R. U. 1899, § 6652. J 
Word " mny " relating to change of venue means " must." Walker v. l\Iaronda, 1 5

N. D .  63, 1 0 6  N .  W .  296. 
No di�cntion is vested in court or jndgr. as  mere fil ing of affidavit Tl'f!uires tranRfrr

of ease or change of judge. \\"at�rloo Gasolene Engine Co. v. O'NeiJl, 19 N. D. 784, 124 
N. W. 951. 
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§ 9037. Place of trial. One change. The place of trial cannot be changed
on motion of the same party more than once. When the court orders the 
place of trial to be changed, the action must be transferred for trial to a 
justice 's court the parties may agree upon, and if they do not so agree, th1m 
to the next nearest justice 's court in the same county. [R. C. 1905, § 8376 ; 
Jns. C. 1877, § 6 ;  1881, ch. 88, § 1 ;  R. C. 1899, § 6653. ]  

§ 9038. Proceedings on change of  trial. Jurisdiction. From the time the
order changing the place of trial is made, the court to which the action is 
thereby transferred has the same jurisdiction over it as though it had been 
commenced in such court. After an order has been made transferring the 
action for trial to another court the following proceedings must be had : 

1. The justice ordering the transfer must immediately transmit to the justice
of the conrt to which it is transferred, on payment by the party applying of 
one dollar for the transcript, all the papers in the action together with a 
certified transcript from his docket of the proceedings therein. 

2. Upon the receipt by him of such papers the justice of the court to which
the case is transferred must issue a notice stating when and where the trial 
will take place, which notice must be served upon the parties at least one day 
before the time fixed for trial, unless such notice is waived by consent of the 
�arties entered on the docket. [R. C. 1905, § 8377 ; J us. C. 1877, § 9 ; 1879, 
ch. 42, § 1 ;  R. C. 1899, § 6654.]  

Case received on change of  venue cannot be  dismissed ex parte without notice. Mc
Cormick Co. v. Halvorson, 1 1  S. D. 427, 78 N. W. 1000, 74 Am. St. Rep. 820. 

Service of notice of time and place of trial on defendant-'s attorney in justice's court 
action is sufficient. McFarland v. Cruickshank, 22 S. D. 1 89, 116 N. W. 71. 

ARTICLE 3.- PLEADINGS AND ISSUES. 
§ 9039. Pleadings, what constitute. A pleading in a justice 's court is not

required to be in any particular form, but must be so expressed as to enable 
a person of common understanding to know what is intended. The pleadings 
may be oral or written and need not be verified unless otherwise specially 
prescribed. [R. C. 1900, § 8378 ; Jus. C. 1877, § 19 ; R. C. 1895, § 6655. ] ' 

Oral complaint construed with written answer in determining sufficiency of pleadings. 
Sinkling v. Ry. Co., 10 S. D. 560, 74 N. W. 1029. 

Pleadings in justice court in action for injury to land need not be in writing in order 
to give court jurisdiction. Whitney v. Ritz, 24 N. D. 576, 140 N. W. 676. 

§ 9040. Pleadings, order of. The pleadings are as follows :
1. The complaint of the plaintiff.
2. The demurrer of the defendant to the complaint.
3 . The answer of the defendant to the complaint.
4. The demurrer of the plaintiff to the answer.
5. The reply of the plaintiff.
6. The demurrer of the defendant to the reply. [R. C. 1905, § 8379 ; Jus. C.

1877, § 20 ; R. C. 1895, § 6656.]  
§ 9041. Issues, how classified. An issue arises upon the pleadings when a

fact or conclusion of law is maintained by one party and controverted by the 
other. Issues are of two kinds : 

1 . Of law ; and,
2. Of fact. [R. C. 1905, § 8380 ; Jus. C. 1877, § 49 ; R. C. 1895, § 6657.]
§ 9042. Issues of law. An issue of law arises upon a demurrer to the co�

plaint, answer or reply or to some part thereof. [R. C. 1905, § 8381 ; Jus. C. 
1877, § 50 ; R. C. 1895, § 6658. ] 

§ 9043. Issues of law determined by court. Issues of law must be deter
mined by the court and be disposed of in the order in which they are pre
sented before the trial of an issue of fact. [R. C. 1905, § 8382 ; Jus. C. 1877, 
§ 52 ; R. C. 1895, § 6659. ]  

§ 9044. Complaint. The complaint i s  a concise statement of  the facts con
stituting the pl aintiff 's cause of ac>t ion with a demand for judgment, specifying 
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the sum of money or the relief claimed. [R. C. 1905, § 8383 ; Jus. C. 18i7, 
§ 21 ; R. C. 1895, § 6660.]

§ 90415. Demurrer, when. The defendant may before answering demur to
the complaint or to any cause of action therein alleged upon one or more of 
the grounds enumerated in section 7442 of the code of civil procedure. When 
any of the matters therein enumerated do not appear upon the face of the 
complaint, the objection may be taken by answer. [R. C. 1905, § 8384 ; Jus. C. 
1877, § 22 ; R. C. 1895, § 6661.] 

§ 9046. Proceedings after demurrer. If a demurrer to the complaint or to
any cause of action therein is sustained, the plaintiff may amend within such 
time not exceeding two days as the court allows. If the demurrer is overruled, 
the defendant must answer forthwith. [R. C. 1905, § 8385 ; Jus. C. 1877, § 25 ; 
R. C. 1895, § 6662. J

On right to amend after demurrer suatained in justice'• court. Walker v. Maronda, 
15 N. D. 63, 106 N. W. 296. 

On right to take issue on facts after demurrer overruled in justice's court. Walker 
v. Maronda, 15 N. D. 63, 106 N. W. 206.

§ 9047. Answer. The answer may contain a general denial of each allega
tion of the complaint or any distinct cause of action therein, or a specific 
denial of one or more of the material allegations thereof. It may also state 
in a plain and direct manner new matter constituting one or more defenses 
or counterclaims cognizable in a justice 's court. [R. C. 1905, § 8386 ; Jus. C. 
1877, § 23 ; R. C. 1899, § 6663.) 

§ 9048. Demmrer to answer. The plaintiff may demur to the answer, or
to the new matter alleged therein because it does nqt- state facts sufficient to 
constitute a defense or counterclaim, as the case may be. [R. C. 1905, § 8387 ; 
Jns. C. 1877, § 24 ; R. C. 1895, § 6664.] 

§ 9049. Proceedings after demurrer. If the demurrer is sustained, the
defendant may amend his answer within such time not exceeding two days as 
the court allows. If the demurrer is overruled the plaintiff may reply forth
with, but no reply is necessary except to a counterclaim. [R. C. 1905, § 8388 ; 
.Jus. C. 1877, § 25 ; R. C. 1895, § 6665.] 

§ 9050. Amendments, when allowed. Either party may be allowed to
amend his pleading at any time before the conclusion ·of the trial or on appeal, 
if substantial justice will be promoted thereby, but when an amendment is 
offered after issue joined and it appears to the satisfaction of the court that 
a postponement will become necessary to the adverse party in consequence of 
such amendment, the court shall allow the amendment only upon payment 
of costs to the adverse party in such sum as may be deemed just. [R. C. 1905, 
§ 8389 ; .Jus. C. 1877, § 26 ; R. C. 1895, § 6666. )

" Costs " include attornev's fee mentioned in S. D. Rev. Jue. Code, I 113 ; N. D. Rev. 
Codes, 6716; Erpenbach v. 'Ry. Co, 8 S. D. 575, 67 N. W. 606. 

On a proper showing judgment taken by default may be set aside. Perrott v. Owen, 
7 S. D. 454, 64 N. W. 526. 

Justice of peace authorized to postpone trial after its commencement on good cause 
ahown. Lvman-Eliel Dntg Co. v. Cooke, 12 N. D. 88, 94 N. W. 1041 .  

As to aliowing amendment to pleading in justice court. Rae v. Chicago, :M. & St .  P. 
R. Co., 14 N. D. 507, 105 N. W. 721. 

Power to amend pleadings is not created or conferred. Morgridge v. Stoeffer, H 
N. D. 430, 104 N. W. 1112.

§ 9051. Demurrer to amended pleading. When a pleading is amended the
adverse party may demur, answer or reply forthwith, or within such time, not 
exceeding two days, as the court allows. [R. C. 1905, § 8390 ; Jus. C. 1877, 
§ 27 ; R. C. 1895, § 6667.]

§ 9052. Genuineness o� exhibi�, �ow admit�. !f t�e plaintiff annexes
to his complaint or files with the Justice at the time of 1ssmng the summons the 
original or a copy of the promissory note, bill _of exchan�e o� other written
obligation for the payment _of money �pon which th� action 1s brought, the
defendant is deemed to admit the genuineness of the signature of the makers. 
i ndorscrs, guarantors, acceptors or assignors ther<.'of, unless he s1wcifieally 
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denies the same in his answer and verifies the answer by his oath. [U. C. 
1905, § 8391 ; Jus. C. 1877, § 61 ; R. C. 1895, § 66GS.j 

§ 9053. Affidavit of amount due prima facie evidence. In all actions here
after brought before justices of the peace in this state upon an open account 
or upon an account stated, if the plaintiff or some one in h is behalf shall rnuk.: 
affidavit of the amount due, over aud above all legal set-offs and annex thereto 
a copy of said account, and cause a copy of said affidavit and account to be 
served upon the defendant with a copy of the summons in such action, such 
affidavit shall be prima facie  evidence of such indebtedness, unless the defend
ant in his answer shal l ,  by h imsel f or some one in his behalf, specifically deny 
the same and verifies tlH' said answet· by his oath. [ 1907, ch. 81 . ]  

§ 9054. Pleadings in writing and verified. The pleadings must be in \l· ,· it
ing, and be verified, in an action of forcible detainer, or an action to recover 
damages for an injmy to real property. No issue arises upon an allegation 
of title or boundary in a complaint in such action unless such allegation is Rpe
cifical ly denied in the answer. [R. C. 1905, § 8�92 ; 1897, ch. 48 ; R. C. 1899, § 6669.] 

By failure to object to oral pleading in actio11 for injury to lane), in justi ee·.s court 
defendant waives l'lghts under statute. Whitney v. Ritz, 24 N. D. 576, 140 N. W. 6'l'6. 

§ 9051.>. Title to real estate. A question of title to, or boundary of, real
property cannot be determined in a justice 's court, and when such question· 
arises upon a material issue joined as prescribed in the preceding section, or 
when such question arises by controversy in the evidence as to a fact material 
to the determination of the issues in the action. the justice must discontinue 
the trial and forthwith certi fv and transmit to the district court of his county 
all the pleadings and papers filed ,vith him in such action ; for which tran-
11cript the justice shall receive one dollar, to be paid by the plaintiff. [R. C. 
1905, § 8393 ; R. C. 1SD5, § 6670 ; 1 901, ch. 201. § l. I 

Title  to real �state <'annot be tried by ju�tiee. Murry v. Burris, 6 D. 170, 42 N. W. 
25 : Grosso , .. City of Lead, 9 S. D. 165, 68 N. W. 310 ; Hegar v. DeGroat, 3 N. D. 351 ,  
56 N. W. 150. 

Justice wi�l not lose ju�isdiction �here �i.tle to real property is !lot ?nvolved, although
pleaded. Clucago, M. & St. P. R. Co. v. �ield. 1 6  S. D. 370, 92 N. W .  1069. 

Justice of peace does not lose complete jurisdiction because question of title or 
boundary to real property arise11 in case. Johnson v. Erickson, 14 N. D. 414, 105 N. W. 
1 104. 

Action did not involve title to realty and was within justice's jurisdiction , where 
sole i ssue was right to possession under oral lease. McManus v. Maloy, 30 S. D. 373, 
138 N. W. 963. 

§ 9066. Filing of transcript. Such transcript shall be filed in the district
court at the cost of plaintiff ; and thereupon the district court shall have the 
!lame jurisdiction over such action a& if it had been originally commenced 
thert'in. [R. C. 1905, § 8394 ; R. C. 1895, § 6671 ; 1901, ch. 201, § 1.] . 

§ 9057. Tried in district court. Such action shall be forthwith entered on
the  calendar of the district court, and shall. unless continued for cause, stand 
for trial at the next regular term of said court ; provided, however, that 
[where ] the transcript is filed in the district court during a term thereof such 
act ion shall, unless continued for cause, stand for trial at such current term. 
No 11ot i re  of tri al or note of issue shall be required of either party. (R. C. 
190:i, § 8395 ; 1901, ch. 201, § 2.] 

ARTICLE 4.- PnoVISIO�AL REMEDIES. 

� 1):)58. Attachment, writ of, when issued. In a case mentioned in section 
,r,37 of the code of ciY il procC'durc, a writ to attach the personal property of 
the defrnd:rnt may be issued by the justice at the time of or after issuing the 
snmmons and  before answer on receiving an affidavit by or on behalf of the 
plaint i ff. stat ini:r the same facts as are required to be stated by the affidavit 
spceifi (' d  in seetion 7541 of the code of civil procedure. [R. C. 1905, § 8396 ; 
,Jn s .  C .  1 �,7 .  � 2s : R. C .  1 8!):i ,  � 6672. I

.Tn s t ire of 1u •1frr neqn i res no 311r i�,1 ict ion to issue attnrhment until summons is is�11C'd , 
11 ,; a t t : 1 ,• l •m , · i : L  i s  pr 1 1 1· i � i 11na l  r<'m , · dy whil'h ho.s no ex istence unti l commencement of 
adivn .  'l a11g l ic1· v. ?\orthern P. H. Co., 2 1  N. D. 1 11, 129 N. W. 747. 
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§ 9059. Undertaking for attachment. Before issuing the writ the justice
ml:st  require a written undertaking on the part of the plaintiff with two or 
more sufficient sureties, in a sum not less than fifty nor more than three hun
tlred dollars to the effect that if the defendant recovers judgment, the plaintiff 
will  pay all costs that may be awarded to the defendant and all damages 
which he may sustain by reason of the attachment not exceeding the sum 
6pee itied in the undertaking. [R. C. 1905, § 8397 ; Jus. C. 1877, § 29 ; R. C. 
1S:l5, § 6673. J  

§ 90CO. Requisites of the writ. The writ may be directed to the sheriff or
any co? lstnble of the count.y aud must require him to attach and safely keep 
all the personal property of the defendant within his county not exempt from 
,,xcrntion, or so much thereof as may be sufficient to satisfy the plaintiff's 
<lemand. the amount of which must be stated in conformity with the com
plaint, unless the dt>fcndant gives him security by the undertaking of two 
sufficient sureties in an amount sufficient to satisfy such demand besides costs, 
in which case to take such undertaking. [R. C. 1905, § 8398 ; Jus. C. 1877, 
§ 30 ; R. C. 1895, § 6674 . ]

§ 9061. Service and return of writ. The writ may be served by the sheriff
or any constable of the county in which it is issued and returned in the same 
manner as warrants of attachment are served and returned in actions in the 
<listrict court and with the same force and effect. [R. C. 1905, § 8399 ; Jus. C. 
1877. § 31 ; R. C. 1899, § 6675.] 

§ 9062. Claim and delivery, proceediDga iD. In an action to recover pos
session of personal property the plaintiff may, at the time of issuing the sum
mons or at any time thereafter before answer, claim the delivery of such prop
erty to him; and article 2 of chapter 9 of the code of civil procedure is 
applicable to such claim when made in justice's court, the powers therein 
given ancl duties imposed on sheriffs being extended to constables and the 
word " justice " substituted for " judge ." [R. C. 1905, § 8400 ; R. C. 1895, 
§ 6676.]

ARTICLE 5.- GARNISHMENT AND MODE OF PROCEDURE. 
§ 9063. Procedure. When any creditor shall be entitled to proceed by

garnishment, as prescribed by sections 7567 and 7587 inclusive, such proceed
ings may be had in any justice 's court properly having jurisdiction of the 
subject matter and the mode of procedure therein, and the law applicable 
thereto, when not otherwise prescribed or provided, shall conform as nearly 
as practicable to the provisions of said sections, the justice, unless otherwise 
prohibitrd by law, having the powers in said section conferr.ed upon the 
· '  judge " and " clerk of the court, " and the powers and duties of sheriffs
being extended to constables ; provided, that in a justice 's court no real prop
erty shall be subject to garnishment, and no garnishment proceedings can be
had when the amount for which judgment is demanded of the defendant is
less than ten dollars, exclusive of eosts, and no judgment shall be rendered
against a garnishee where the judgment against the defendant is less than
ten dollars, exclusive of costs, nor where the indebtedness of the garnishee to
the defendant, or the value of the property of the defendant in his hands or
under his control is less than ten dollars, and no garnishee shall be held liable
to a plaintiff in a greater sum than two hundred dollars, exclusive of costs.
[R. C. l!t05, § 8401 : 1897, ch. 82. § 1; R. C. 1899, § 6676a. J

Does not modif_v rule n.s to senice within county where summom issued. Searl v. 
Shank�. 9 N. D. 204, 82 N. W. 734. 

Of money in hands of loan agent. Wallace v. Singer Mfg. Co., 12 B. D. 168, 80 N. W. 
188 .  

Claim for exemption in garnisl1ment proceeding in justice court must, in order to 
serve as d,,fonse, _have been p!eced�d by !ipng schedule of debtor's personal property. 
Burcell v. Gohlstern, 23 N. D. -57 ,  136 N. \\ .  243. 
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. § _0064. Fol';Dl of summons. The garnishee summons shall be issued by the 
Just1ce upon like affidavit as in district court, and shall be substantially in the
following form : 
State of North Dakota,} ss. :County of . . . . . . . . . . . .  

A. B., Plaintiff, vs.
C. D., Defendant, and
E. F., Garnishee.

The state of 'North Dakota to said garnishee :

In Justice 's Court,
Before . . . . . . . . . . . . . . . . . . • • • • • •  

Justice of the Peace.

You are hereby summoned pursuant to the annexed affidavit, as a garnishee
of the defendant C. D., and required to appear before me at . • . . . . . • . . . . . . . .
in the . . . . . . . . . . . . . . . . . . of . . . . . . . . . . . . . • • • . . on the . . . . . • . . • • • • • • day
of . . . . . . . . . . . . . .  A. D., 19 . . . .  , at . . . . . . . . . . . .  o 'clock in the . . . • • • • • • . . .
noon of said day and answer upon oath according to law whether you are
indebted to or have in your possession or under your control any personal
property belonging to such defendant, or in lieu of so appearing before me
on said day you may at any time prior thereto file with me your sufficient
affidavit as provided in sections 7574 and 7575, and in case of your failure
to so appear or to file such affidavit you will be liable to further proceedings
according to law ; of which the said defendant will also take notice.

Justice of the Peace.
To be served not later than . . • • . • . . . . • . . . • • . . . . . . . .

. . . . . . . . . . . . . . . . . . . . . • • . J. P.
[R. C. 1905, § 8402 ; 1897, ch. 82, § 2 ; R. C. 1899, § 667 6b. ]

§ 9066. How summons shall be served. The garnishment summons and
annexed affidavit shall be served as provided in sections 7570 and 7571, except
that the service upon the garnishee must be made not less than seven nor more
than fifteen days before the time specified in the garnishment summons for
his appearance before the justice, and the service upon the defendant or his
attorney must be made within four days after service upon the garnishee ;
provided, that when a second summons is issued and served by publication
or personally outside of the state, it shall not be necessary to serve the garnish
ment summons or affidavit upon the defendant or his attorney. It shall not
be necessary for the plaintiff to serve upon the garnishee any copy of the
complaint in the action. When the garnishment summons is served upon tlw
garnishee he may demand his traveling fees and fees for one day 's attendance,
and if the same be not paid or tendered to him he shall not be obliged to
appear and answer or file any affidavit or be otherwise liable as a garnishee
in the action. Such fees shall be the same as witness ' fees in justice 's court.
[1909, ch . 132 ; R. C. 1905, § 8403 ; 1897, ch. 82, § 3 ;  R. C. 1899, § 6676c. ]

§ 9066. Filing of affidavit. If at  the time specified in  the garnishee sum 
mons the garnishee shall appear before the justice in person he shall bt
examined upon oath concerning his indebtedness or liability to the defend
ant substnntially as outlined in section 7575, except that no disclosure of real
property need be made, and the substance of his examination, taken down in
writing by the justice and subscribed by the garnishee upon oath, shall be
equivalent to and have the �ame effect as the affidavit provided for in section
7574 or 7576, as the case may be. If the garnishee before the time fixed in
the summons for him to appear and answer shall make and file with the justice
his affidavit substantially as provided for in section 7574 or 7576, as the case
may be. snch affidavit shall be in lieu of and equivalent to an appearance and
sli all have the same effect as prov ided in snch last named sections. [R. C.
1 905. § 8104 : J R!li,  eh . 82, § 4 :  R. C.  1 899, § 6676d.]
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Proced-ure in Civil Actions. JUSTICES' CODE. §§ 9067-9068

§ 9067. Garnishment proceedings transferred. Duty of justice. Whenever
a change of venue is obtained in any civil action, pending in any justice 's 
court in this state, in which action the plaintiff has proceeded by garnishment 
and has caused a garnishee summons to be issued, the garnishee proceedings 
in such action shall be transferred with such original action and such change 
of venue shall carry with it all proceedings already had therein and any dis
closure of the garnishee made therein ; and the justice of the peace ordering 
the transfer shall immediately transmit to the justice of the court to which 
such action is transferred, all the papers relating to such garnishment pro
ceedings together with a certified transcript from his docket of the proceed
ings had in such garnishment proceedings ; and if at the time such change 
of venue is obtained, the disclosure of the garnishee in such action has not 
been fully made, the justice of the court to which the action is transferred, 
shall upon receipt by him of the papers in the case, serve upon all the parties 
to the action, including the garnishee, or upon the respective agents or attor
neys of said parties for them, a written notice of such transfer specifying the 
court to which such action has been transferred and the time when such 
garnishee shall appear and disclose or complete the disclosure in such action ; 
and such notice must be served upon the parties and the garnishee in the 
manner hereinbefore provided, at least one day before the time fixed for 
hearing or completing the disclosure of such garnishee. [1907, ch. 83.] 

§ 9068. When court may render judgment. If any garnishee having been
duly summoned, unless he shall have demanded his witness fees and the same 
shall not have been tendered, shall fail to appear and answer or to file his 
affidavit as required by the ·garnishee summons, the court may render judg
ment against him as provided in section 7576 ; provided, however, that a plain
tiff electing to take issue upon the affidavit of the garnishee must at the time 
fixed for appearance and answer, file with the justice a written notice to that 
effect, whereupon said justice shall, unless the parties to said issue agree to 
at once go to trial thereon, adjourn said garnishee action for not less than 
three nor more than ten days, and issue a notice to said garnishee of the time 
and place to which said action is adjourned, and that said issue will then 
and there be tried, which said notice shall be served upon said garnishee in 
the same manner as required for service of summons in justice court, at which 
adjourned time proceedings may be as provided in section 7578. If a defend
ant desire to defend the garnishment proceedings upon the ground that the 
indebtedness or property involved is exempt from execution, or any other 
ground contemplated in section 7580, such defense may be interposed at the 
time fixed for the garnishee 's appearance ; provided, that if said defense is 
on the ground that such property or indebtedness is exempt from execution, 
said defendant shall at or before the time fixed for appearance or answer 
in the garnishee summons, file or cause to be filed in the justice cou_rt in 
which said action is pending a schedule of his personal property made and 
sworn to as provided in section 7733. The justice may also order an inter
pleader as provided in section 7582, and adjourn said action for hearing 
thereof to a date not less than three nor more than ten days after the date 
fixed for appearance and answer in said garnishee action and issue notice !o 
the claimant described in said section 7582, of the time and place of said 
adjournmP,nt, and that he shall then and there defend his claim, if any, to the 
money or property held in garnishment, which said notice shall be served up�n 
said claimant in the same manner as required for the service of summons m 
justice court. [1913, eh. 196 ; 1909, ch. 131 ; R. C. 1905, § 8405 ; 1897, ch. 82, 
§ §  5, 6. 7 ; R. C. 1899, § 6676e ; 1901, eh. 59.]· · 

Claim for exemptions in garnishment proceeding in justice court must, in order to
11erve as defense, have been preceded by filing schedule of debtor's personal property.
Burccll v. Goldstein, 23 N. D. 257, 136 N. W. 243.
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ARTICLE 6.- FORCIBLE DETAINER.
§ 9069. Forcible detainer, when maintainable. When a party has by force,

intimidation, fraud or stealth entered upon the prior actual possession of real
property of another and detains the same.

2. When a party after entering peaceably upon real property turns out by
force, threats or menacing conduct the party in possession ; or

3. Wh�n he by force,  or by menaces· and threats of violence unlawfully
holds and keeps the possession of any real property whether the same was
acquired peaceably or otherwise ; or

4. When a lessee in person or by subtenant holds over after the termination
of his lease or expiration of his term, or fails to pay his rent for three days
after the same shall be due ; or

5. When a party continues in possession after a sale of the real property
under mortgage, execution, order or any judicial process, and after the
expiration of the time fixed by law for redemption, or after the execution and
delivery of a deed, or after the cancellatio:q and termination of any contract
for deed, bond for deed or other instrument for the future conveyance of real
estate or equity therein. 

6. When a party continues wrongfully in possession after a judgment in
partition or after a sale under an order or degree of a county court. (1911,
ch.  83 : R.  C. 1905. § 8406 ; Jus.  C. 1877. � 34 ;  R .  C. 1899. § 6677. ] 

Reply to counterclaim ; waiver of objections. Vidger v. Nolin, 10 N. D. 353, 87 N. W.
593. 

Th ree days' notice to quit should be served. and filed with jnRtice, and become part of
record. N. W. Loan &, Banking Co. v. Jonasen, 1 2  S. D. 618 ,  82 N. W. 'il4. 

I.ease neecl not contain clause of re-entry to authorize act ion for nonpayment of rent.
Dakota Hot Springs Co. v. Young. 9 S. D.  577. 70 N. W. 842 .  

Entry upon th  .. prior a rtua l  pogi<<'�� ion hy fraud and stPalth .  Torrey v. Berke, 1 1
8 .  0 .  1 55 ,  7 6  N .  W .  302 ; Murry v .  Burris. 6 D .  170, 4 2  N .  W .  !?5. 

Fai lure to pay rent for three da�· s  after it becoml.'8 due gins right to action for
posiw,s ion uml, ·r  forci ble (.kt n in<'r. �ld.n i n  v. :'.'\urnl ,<'rg', l 6  X. I>. I H ,  1 1 2  �- \V. � l'.l .

Action o f  forc ible entry and detainer may be  maintained by  lessor or his assignc-e
or irrantee. �lcManus v. Maloy, 30 S.  D. 373, 138 N. W. 963. 

On forcible entry and detainer as e,cchuii,·e remedy for acquiring possession of land
wh(•re relation of landlord and tenant exists. Ward v. Brown, 28 S.  D. 375, 133 N. W .
69!1. 

§ 9070. Notice to quit. In all cases arising under subdivisions 4, 5 and 6
of the preceding section, three days ' written notice to quit must be given to
the lessee, subtenant or party in possession before proceedings can be insti
tuted, and may be served and returned in like manner as a summons is served
and rt>turn('d. [R. C. 1905, § 8407 ; Jus. C. 1877. § 35 ; R. C. 1 899, § 6678 . ]

§ 9071. Legal representative may bring action. The  legal representative
of a peNon who might have been plaintiff if alive may bring this action after
his death. [R. C. 1905, § 8408 ; Jus. C. 1877, § 36 ; R. C. 1899, § 6679.]

§ 9072. No joinder of action. Counterclaim. An action under the pro
visions of this article cannot be brought in connection with any other except
for rents and profits accrued or damages arising by reason of the defendant 's
possession. No counterclaim can be interposed except as a set-off to a demand
made for damaJ?es or rents and profits. [R. C. 1905, § 8409 ; 1881, ch. 87, § 2 ;
R. C. l 895, § 6680 . ]  

No eounterclaim can be  pleaded, except as provided by statute. Vidger v .  Nolin, 10
N.  D. 353 ,  87 N. W.  593. 

Rent may he recovered in action of forcible detainer. MeLain v. Nnrnberg, 16 N. D.
144 . 1 1 2  X. W. 243. 

A1 l<'gations of wronl!'ful pMsession of land do not set forth cause of action for
forcible entry and detainer. Ottow v. Friese, 20 N. D. 86, 126  N. W. 503. 

ARTICLE 7.- TRIAL OF ISSUES OP FACT.
§ 9073. Issues of fact. A n  isime of fact arises :
1 . Upon a material all('gat i on in the complaint controverted by the

answer ; or,
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Procedure in Cii:il Actions. JUSTICES' CODE. §§ 9073-9031

2. Upon new matter in the answer not admitted in the reply· or
3. Upon new matter in the reply. [R. C. 1905, § 8410; Ju�. C. 1877, § 51;

R. C. 1895, § 6681.)
J 9�4. Is�ue of fact, how.tried:. Iss_ucs of fact must be trie<l by jury, unless

a Jury 1s w�1ved. When a Jury 1s waived, the court must try the issues, hear 
the allegations and proofs of the respective parties and render judgment 

· thereon. [R
_. 

C. 1905, § 8411; Jus. C. 1877, § 53; R. C. 1895, § 6682.)
§ 9076. Trial, commences when. Subject to the provisions of article 2 of

this chapter the trial must commence as soon as the issues are joined or as
soon as the jury is impaneled, and continue until concluded without an inter
mission for more than twenty-four hours at any one time; if either party fails
to appear at the time fixed for the trial, it may proceed at the request of the
adverse party. [R. C. 1905, § 8412; ,Jus. C. 1877. § 55: R. C. 1895, § 6683.]

�hen_ summons is returnable on election day, jurisdiction eannot be acquired by
adJournmg case to subsequent day. Leonosio v. Bartilino, 7 S. D. 93, 63 N. W. 543. 

Justice may hold case open for twenty-four hours, to con.sider questions submitted. 
Benoit v. ReYoir. 8 N. D. 2:!6, 77 �- W. 605. 

Justice of peaC'e authorized to postpone trial after its commencement on good cnuse 
shown. Lyman-Elie} Drug Co.•· Cooke, 12 N. D. 88, 94 N. W. 1041. 

§ 9076. Jury, how waived. A jury is waived:
1. TI neither party before the commencement of the trial demands a jury

as prescribed in the next section. 
2. If either party fails to appear at the time fixed for the trial. [R. C.

1905, § 8-1 J 3; J us. C. 1877, § 54; R. C. 1895, § 6684.] 
§ 9077. Jury, deposit for. When an issue of fact is joined, either party

may demand a trial by jury on depositing with the justice a sum sufficieut to 
pay the jurors their fees for one day's atteu<lauce. [R. C. 1905, § 8-114; 
Jus. C. 1877, § 56; 1879, ch. 33, § 1; R. C. 1895, § G685.] 

§ 9078. Jury, how composed. '!'he jury shall be composed of si:lt residents
of the county having the qualifications of jurors or of any number less than 
six if the parties so agree, who sball be selecte<l, summoned and impaneled 
as hereinafter prescribed. [R. C. HJ05, § 8415; Jus. C. 1877, § 56; 1879, ch. 33, 
§ 1 ; R. C. 1895, § 6686.]

§ 9079. Jury, how drawn. Unless the persons to be summoned are named
in the agreement of the parties, the justice shall write down the names of 
eighteen residents of the county competent to sit as jurors, and from the list 
so preparP.d, the parties alternately, beginning with the party demanding the 
jury, shall strike out one name each until there remains only the number 
required to constitute the jury. If either party refuses to strike out a name 
the justice shall act for him. The justice shall thereupon issue his vcnire 
to the sheriff or any constable of the county commanding him to summon 
the persons so selected or agreed upon, as the case may be, to appear forth
with or at a fixed time and place stated t11ercin, to serve as jurors in the 
trial of the action. [R. C. 1905, § 8416; Jus. C. 1877, § 56; 1879, ch. 33, § 1; 
R. C. 1895, § 6687.]

§ 0080. Jury, venire how served. The officer shall, without unnecessary
delay, serve the venire upon e'lnh of the persons therein named by reading the 
same to him and shall state in his return the name of each person served and 
the name of each person who cannot be found. A person disobeying a venire 
may be compelled to appear or be punished for a failure to appear in the same 
manner as a witness who disobeys a subpoena. [R. C. 1905, § 8417; R. C. 
1895, § 6688.] 

§ 9081. Talesmen. If the persons so summoned do not all appear at the
proper time, the justice must require the absentees to be brought in or cansP. 
others to be substituted or if any person appearing as a juror is excused for 
legal cause before the jurors are sworn to try the issue, others must be sub
stituted until the required number of jurors is obtained. '!'he persons so 
required must be selected and summoned forthwith as hereinbefore prescribed 
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from. a list containing three times as many names as there are jurors to be 
substituted. [R. C. 1905, § 8418; Jus. C. 1877, § 57; R. C. 1895, § 6689.) 

§ 9082. Jurors, examina.tion of. Upon the appearance of a sufficient num
ber, the jurors must at the request of either party be first sworn to answer 
truly all questions that may be propounded to them by the court or by the 
parties as to their qualifications to sit as jurors in the trial of the action and 
may thereupon be examined accordingly. [R. C. 1905, § 8419; Jus. C. 1877, 
§ 57; R. C. 1895, § 6690.]

§ 9083. Challenges, how tried. Challenges to individual jurors are allowed
for the same causes as in a civil action in the district court, but must be 
taken before the jurors are sworn to try the issue, and every challenge must 
be tried in a summary manner by the justice on the examination of the juror 
or other witnesses under oath. [R. C. 1905, § 8-120; Jus. C. 1877, § 57; R. C. 
1895, § 6691.] 

§ 9084. Oa.th of jury. As soon as a sufficient number are selected and
accepted, the justice shall administer to the jurors the following oath: '� You, 
and each of you, do solemnly swear ( or affirm as the case may be) that you 
will well and truly try the matters in isime between the plaintiff and defend
ant and 11, true verdict render according to the evidence." [R. C. 1905, § 8421; 
Jus. C. 1877, § 59; R. C. 1895, § 6692.) 

§ 9085. Duty of jury. After the jurors are swol'Jl to try the 1ssue, they
must sit together and hear the allegations and proof• of the parties, which 
must be delivered in public in the presence of the justice and as nearly as may 
be in accordance with the practice in the district court. [R. C. 1905, § 8422; 
Jus. C. 1877, § 119; R. C. 1895, § 6693.) 

§ 9086. Jury, when discharged. The jury cannot be discharged after they
are sworn until they have agreed upon and returned their verdict, unless for 
good cause the court sooner discharges them. [R. C. 1905, § 8423; Jus. C. 
1877, § 124; R. C. 1895, § 6694.] 

§ 9087. Questions of la.w, how decided. The justice must decide all ques
tions of law arising in the progress of the trial, but must not instruct the jury 
upon the law of the case, nor express an opinion as to any matters of fact in 
controversy therein. [R. C. 1905, § 8424; Jus. C. 1877, § 120; R. C. 1895, 
§ 6695.]

§ 9088. Oath to officer. After hearing the proofs and allegations, the jury
may decide in court or may retire for consideration. If they do not immedi
ately agree, an officer must be sworn to the following effect: 

You do swear that you will keep this jury together in some quiet and con
venient place; that you will not permit any person to speak to them nor 
speak to them yourself unless by order of the court, or except to ask them 
whether they have agreed upon a verdict; and that you will return them into 
court when they have so agreed or when ordered by the court. [R. C. 1905, 
§ 8425; ,Jus. C. 1877, § 121; R. C. 1895, § 6696.]

§ 9089. Verdict of jury. The verdict of the jury must be in writing. and
be signed by all the jurors or by one of them as foreman. When they have 
agreed upon their verdict they must render it publicly to the justice and it 
must be entered in the docket immediately, but if the verdict is not in proper 
form, the justice may inform the jury accordingly and require them to correct 
the same. fR. C. 1905, § 8426; Jus. C. 1877, § 122; R. C. 1895, § 6697.l 

"Immediately" is construed to mean within reasonable time. Peteraon v. Hansen, 15 
N. D. 198, 107 N. W. 528.

§ 9090. Verdict, form of. The verdict shall be as follows:
1. In an action to recover possession of personal property, to the effect

that the jury find the plaintiff or defendant entitled to possession or if not in 
possession, to a delivery of the property therein described, specifying its value 
article bv article and to damages, if claimed for its detention, in a sum therein 
stated a� nsscssc<l by the jury. lf the finding is in favor of the plaintiff as 
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Procedure in Civil Act ions. J USTICES' CODE. 
to part of the property, the verdict shall contain a like finding in favor of the 
defendant as to the residue. 

2. In an action of forcible detainer when in favor of the plaintiff, to the
effect that he is entitled to a delivery of possession and to rents, profits and 
damages if claimed, in a sum assessed by the jury. If in favor of the defend
ant a finding to that effect is sufficient. 

3. In other actions, when in favor of the plaintiff or plaintiffs to the effect
that the jury find for him or them and assess the amount of the recovery at a 
sum therein stated in dollars and cents ; or if there are several defendants, to 
the effect that the jury find for the plaintiff and assess his recovery at a sum 
stated as against all or against one or more of the defendants by name as the 
case requires. When in favor of the defendant or one of several defendants, 
to the effect that the jury find for him or them designating each by name if 
necessary, and assessing the amount of his recovery, if determined in his favor, 
upon a counterclaim. 

4. When the plaintiff is entitled to satisfaction of the amount expressed in
the ".erdict out of personal property of the defendant by virtue of a mortgage 
or other lien, the verdict shall contain a further finding to that effect with a 
particular description of the property. [R. C. 1905, § 8427 ; R. C. 1895, § 6698. ]Aa to sufficiency of verdict in action in claim and delivery. Johnson Bros. v. Glas·pey, 16 N. D. 335, 113 N. W. 602. 

§ 9091. Proceedings when jury disagree. H the jurors are discharged
without rendering a verdict or because they cannot agree, the court shall 
proceed again to trial as in the first instance until a verdict is rendered. 
[R. C .  1905, § 8428 ; Jus. C. 1877, § 125 ; R. C. 1895. § 6699. ]  Justice may set case for retrial where jury's verdict fails to find on all mderialiuues. Johnson Bros. v. Glaspey, 16 N. D. 335, 113 N. W. 602 . 

§ 909-J. Motion in a.rrest of judgment not entertaiiled. No motion in ar
rest of judgment or to set aside a verdict can be entertained in a justice 's 
court. [R. C. 1905, § 8429 ; R. C. 1895, § 6700.] 

ARTICLE 8.- JUDGMENT AND COSTS. 

§ 9093. Judgment by confession. Judgments upon confession may be en
tered in any justice 's court specified in the confession. [R. C. 1905, § 8430 ; 
Jus. C. 1877, § 62 ; R. C. 1899, § 6701 . ]  

§ 9094. Judgment by def&ult. When the defendant fails to appear and
answer or demur at the time specified in the summons or within one hour 
thereafter, then upon proof of service of the summons the following prp
ceedings must be had : 

1. If the action is based upon a contract and is for the recovery of
money or damages only, the court must render judgment in favor of plaintiff 
for the sum specified in the summons. 

2. In all other actions the court must bear the evidence offered by the
plaintiff and must render judgment in his favor for such a sum not exceeding 
the amount stated in the summons, as appears by such evidence to be just. 
[R. C. 1905, § 8431 ; Jus. C. 1877, § 42 ; R. C. 1899, § 6702. ] .Appeal may be taken from default judgment. Harris v. Watkins, 5 D. 374, 40 N. W.

536. 

§ 9095. Judgment in cert&in ca.sea. In the following cases judgment must
be rendered in favor of the plaintiff in like manner as upon failure of the 
defendant io answer or demur : 

1. When the complaint has been amended and the defendant fails to
answer it as amended within the time allowed by the court. 

2. When a demurrer to the complaint has been · overruled and the defendant
fails to answer forthwith.· 3. When a demurrer to the answer has been sustained and the defendant
fails to amend the answer within the time allowed by the eourt. [R. C. 1905, 
§ 8432 ; Jus. C. 1877, § 43 ; R: C. 1895, § 6703. ]
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§ 9096. Judgment affecting personal property. When service of the sum
mons has been made under the provisions of section 9027 of this code and 
the defendant has not appeared, no money judgment shall be rendered, but 
the court shall find the amount due and the particular property l iable there
for and render judgment for the satisfaction of said amount out of said prop
erty by execution. [R. C. 1905, § 8433 ; R. C. 1895, § 6704.]  

§ 9097. Judgment of dismissal. Judgment that the action be dismissed
without prejudice to another action may be entered with costs to the defend
ant in tht following cases : 

1 .  When the plaintiff voluntarily dismisses the action before it is finally 
submitted 

2. When he fails to appear at the time specified in the summons or to
which the  action has been postponed or within one hour thereafter. 

3. Wheu a demurrer to the complaint has been sustained and the plaintiff
fails fo amend within the time allowed by the court. 

4. WhE>n it appears at the trial that the action is brought in the wrong
county. f R. C. HJ05, § 8434 ; Jus. C. 1877, § 63 ; R: C. 1895, § 6705. ] 

A C'Omplaint of intervention di �misrnble on intervenor's application. Schaetzel v. City 
of Huron, 6 S. D. 134 , 60 N. W. 74 1. 

Action· to be dismisst!d on motion on failure of plaintiff to appear. Plano Mfg. Co. 
v. Stokke, 9 X. D. 40, 81 N.  W. 70 : Dewey v. Feiler, 11 S. D. 632, 80 N. W. 130 ; Connor
v. Knott, 10 S. D. 384, 73 N. W. 264.

§ 9008. Judgment, hew set aside. The court may relieve either party from
a jud gment taken against him by reason of his failure to appear or plead 
or amend. Application for such relief must be made within thirty dayi. 
after the entry of such judgment upon affidavit showing good cause therefor 
and art er three days ' notice to the opposite party. If the application is 
granted. the court sh all set aside the judgment and fix a ne,v day for further 
proceeding:s in the action and cause notice thereof to be given to the othyr 
party if he is not present at the hearing, ,·:h ich notice may be served eitlH'r 
personally or by mail. The court may in its discret ion before setting asid1• 
the judgment require the applicant to pay the eosts of the action which hav(• 
already a�crued.  [R. C. 1 905, § 8435 ; R. C. 1 895, § 6706.]  

On a proper showing, judgmcl!t taken by default may be set aside. Perritt v.  Ow�n . 
7 S. D. 4 5 t ,  64 N .  W. 526 .  

§ 0099. Judgment, when entered. When a trial by jury bas been ha<l .
judgment must b e  <>ntcred b y  the justice a t  once i n  conformity with the ver
dict. [R .  C. 1 805, § 8436 ; Jus. C. 1 877, § 64 ; R. C. 1899, § 6707 . ] 

Jud,rmcnt to be entered at onC'e on return of verdict of jury. Re Dance, 2 N. D. 184 ,  
4 9  ?\ . W. 733, 3 3  Am .  St. R<'p. 768 ; S luga v .  Walker, 9 N. D .  108, 81 N. W.  282. 

Appeal will lie without formal entry of judgment. Porter v. Parker, 4 D. 397, 33 
N. W. 70. 

Justices of peace have reasonable time within which to enter judgment on receipt of 
verdict. Peterson v. Hansen, 15 N. D. 198,  107 N. W. 528. 

§ 9100. Judgment by court, when entered. When the trial is by the court,
judgment must be entered at the close of the trial. [R. C. 1905, § 8437 ; Jus. 
C. 1877, § 65 ; R. C. 18!.!9, § 6708. l

§ 9101. Excess of judgment remitted. When the amount found due to
either party exceeds the sum for which the justice is authorized to enter judg
meut. such party may remit the excess and judgment may be rendered for 
the rPsidue. [R. C. 1905, § 8438 ; Jus. C. 1877, § 67 ; R. C. 1899, § 6709. ] 
. § 9102. Judgment in claim and delivery. In actions to recover the pos

session of personal property the j udgment must be entered substantially in 
the form required by section 7682, code of civil procedure. [R. C. 1905, § 8439 ; 
Jns. C. 1 877, § 66 ; R. C. 189�, § 6710 . ]  

§ 9103. Judgment in attachment. The judgment in  an action, in which
spc� ific· persoual property is he ld  liable to the plaintiff 's demand by reason 
of a l i en  or the  ]c \'y of an a ttachnwnt thereon, shall state what particular prop-
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erty is liable, and why, and the judgment operates as a lien on the property 
so desigr,ated. [R. C. 1905, § 8440 ; R. C. 1895, § 6711. )  

. § 0104. Judgment in forcible detainer. A judgment in favor of the plaintiff
lll an action of forcible detainer shall be for delivery of possession to the 
plaintiff and for the amount of rents and profits and dama ges foun<l in his 
favor when claimed by the complaint. [R. C. 1905, § 8441 ; Jus. C. 1877, § 39 ; 
1881, ch. 87, § 1 ;  R. C. 1895, § 6712. ) 

§ 9105. Off'er of judgment. Costa. If the defendant at any time before
the trial offers in writing to allow judgment to be taken against him for a 
specific snm, the plaintiff may upon producing and filing such offer with 
the justicf' immediately have judgment therefor with the costs then accrued, 
but if he does not accept such offer before the trial and fails to recover in 
the action a sum greater than the offer, he cannot recover costs, but costs 
must be adjudged against him and if he recovers, be deducted from his 
recovery. The offer and failure to accept it cannot be given in evidence 
nor affect the recovery otherwise than as to costs. [R. C. 1905, § 8442 ; Jus. 
C. 1877. § 68 ; R. C. 1895, § 6713. J

§ 9106. Costa taxed. The justice must tax and include in the judgment
tl-.e costs dllcwed by la,v to the prevailing party. [R. C. 1905, § 8443 ; Jus. C. 
1877, § 6!l : R. 0.  1899. § 6714. l 

As to including costs in judgment. Haag v. Burne, 22 S. D. 51, 115  N. W. 104.  
§ 910'/. Oost<J, when not allowed. A party cannot recover as costs any

expenses by him incurred for the service of summons or other process by 
any persou not an officer. The party demanding a jury cannot recover any 
costs thereby incurred : 

1. In an action for the recovery of specific personal property when the
value of the property ,vhich he  recovers is less than twenty-five dollars. 

2. In any other  action if !;e is the plaintiff and recovers judgment for
less than twenty-five dollars exclusive of costs. or if he is the defendant and 
the sum which he recovers if any exclusive of costs, together with the sum 
demanded by the plaintiff is less than twenty-five dollars. But this sub
division rloes not apply to an action of forcible detainer. [R. C. 1905, § 8444 ; 
R. C. 1895, § 6715 . ]

§ 9108. Attorney 's fees. When tl1e party entitled to costs has appeared
in the action by an attorney duly authorized to practice in the courts of this 
state,  b.ut not otherwise, there shall be allowed for his reimbursement and in
cluded in the costs a sum to be ascertained as follows : 

1 . In an action of forcibl e detainer, to either party recovering judgment,
ten dollars. 

2. In any other action, to the plaintiff if he recovers twenty-five dollars
or less. a sum equal to twenty per cent of the judgment exclusive of costs ; 
if he recovers more than twenty-five dollars and not more than fifty dollars, 
:five dollars ; if he recovers more than fifty dollars, a sum equal to ten per 
cent of the judgment exclusive of costs ; or, 

3. The defendant recovering judgment, a sum determined in like manner
upon the judgment demanded by the piaintiff. 

4. In an action for the recovery of personal property the value of the
property as determined in the action shall be deemed part of the judgment 
recovered or demanded for the purposes of this section. [R. C. 1905, § 8445 ; 
1881, ch . 18,  § 1 ;  R. C. 1 895, § 6716. ) 

Attorney's fee within " costs," which must be paid when justice sets aside judgment 
by default. Erpenbach v, Ry. Co., 8 S. D. 575, 67 N. W. t06. 

§ 9109. Abstract of judgment. Form. Fee. The justice, on demand of
a party recovering judgment and payment of a fee of one dollar, must deliver 
to him a certified abstract of the judgment to l)e filed in the district court, 
if  there is outstanding no execution issued thereon. A minute of the delivery
of thC' abstrad must be entered in the docket and thereafter no execution 
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shall be issued by the justice. Such abstract may be in the following form, 
filling blanks · according to the facts : 
State of North Dakota,} County of . . . . . . . . . . . ss. :

C. D., plaintiff,
vs. 

E. F .. defendant.

In Justice Court, 
Before . . . . . . . . . . . • . . . . . .  , J. P. 

Judgment entered (giving date thereof) in favor of plaintiff ( or defendant)
and against defendant ( or plaintiff) for • • . . . . . . . . . . . . . dollars, and costs 
taxed at . . . . . . . . . . .  dollars, of which . . . . . . . . . . .  dollars remains unsatisfied. 
I certify that the foregoing is a true and correct abstract of the judgment in 
said action (as appears upon the docket of said justice now in my custody) . 

(Date of certificate and official signature of justice. )  
[R. C. 1905, § 8446 ; Jus. C .  1 877, § 70 : R. C. 1895, § 6717. ]  Filing transcript · in district court does not make it a judgment of that court to extent that jurisdiction of justice is presumed . Phelps v. McCollam, 10 N. D. 536, 8·8 N. W. 292. As to form of abstract of Justice's judgment. Enderlin Invest. Co. v. Nordhagen, 18N. D. 517, 123 N. W. 390. Issuance of transcript to district court as terminating power of justice to issue exe•cution. Holton v. Schmarba.ck, 15 N. D. 38, 106 N. W. 36. 

ARTICLE 9.- ST.A Y OF EXECUTION. 
§ 9110. Stay of execution. Executiou upon a judgment for money only

may be stayed in the manner hereinafter provided for a period of time from 
and after the date of the judgment, determined as follows : 

1 . For two months if the amount of the judgment including costs, does
not exceed fifty dollars. 

2. For four months if the amount of the judgment including costs, exceeds
fifty and does not exceed one hundred dollars. 

3. For six months if the amount of the judgment including costs, exceeds
�ne hundred dollars. 

But no stay is allowed under the provisions of this section without the 
consent of the owner and holder of the judgment when it is rendered for 
wages of a mechanic or laborer or for moneys received in a fiduciary capacity 
or for breach of any official duty or against a corporation or awards execution 
against specific personal property. [R. C. 1905, § 8447 ; R. C. 1895, § 6718. ]  

§ 9111. Stay, how effected. The stay is effected by an undertaking on
the part of the judgment defendant entered on the docket of the justice and 
1;igned by one or more sufficient sureties of the county having the qualifica
tions of bail in civil actions and justifying thereto to the effect that in 
consideration of the stay allowed by law, each acknowledges himself indebted 
to the plaintiff by virtue of the judgment for the amount of the same including 
costs, and undertakes that payment thereof will be made at or before the 
expiration of such stay. Such stay operates to suspend the execution of 
the judgment if executed within ten d11ys after the rendition thereof, but 
not otherwise. [R. C. 1905, § 8448 ; R. C. 1895, § 6719. ]  

§ 9112. Stay recalls execution. When a stay is effected, if execution baa
been issued, the justice must deliver to the judgment debtor an order directing 
the officer holding the execution to stay all proceedings on the same. On 
presentation of the order and payment of his fees accrued on the execution 
the officer must suspend proceedings accordingly, and deliver or relinquish 
to the debtor all property levied on or money collected under or by virtue 
thereof ;  but if his fees are not paid, he may retain so much of the property 
or money as may be necessary to satisfy the same. [R. C. 1905, § 8449 ; R. C. 
1895, § 6720. ]  

§ 9113. Execution after stay. If the judgment is not satisfied in full at
the expiration of the stay, exf'cution shall issue against the judgment debtor 
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and the surety in said undertaking, describing him as such, with the same 
effect as though the judgment was against all. The officer receiving the 
execution shall certify in his return the amount if any collected or received 
from the 1Urety ; and thereupon after five days ' notice to the principal debtor 
the surety may, on motion, have judgment entered by the justice in bis 
favor for the amount so certified against said debtor, unless be files an affidavit 
stating that he has a valid defense or counterclaim against the surety making 
the application, but no judgment shall be so entered after the expiration of
three months from the return of the execution. [R. C. 1905, § 8450 ; R. C. 1895,
§ 6721.]

§ 9114. No appeal, when. A party cannot appeal after taking a stay of
execution as herein provided. [R. C. ,1905, § 8451 ; R. C. 1895, § 6722.] 

ARTICLE 10.- EXECUTION. 

§ 9116. Execution, when issued. The judgment of a justice 's court is
enforced by process of execution. When the process is not stayed or sus-
pended by any provision of this code, execution may issue at any time within 
five years after entry of judgment, but not afterwards, on application of the 
party in whose favor it was rendered or his legal representative to the justice 
who entered the same or his successor in office, or other justice who has 
custody of the docket. [R. C. 1905, § 8452 ; Jus. C. 1877, § 71 ; R. C. 1895, 
§ 6723. ]

Transcripting of  judgment entered in jnatice court ia not prohibited' after five years 
and within ten yeara. Enderlin I nvest. Co. v. Nordbagen, 18 N. D. 5 17, 123 N. W. 390. 

Transcript must be filed in circuit court within five years and filing does not extend 
time for issuing execution. Phillipa v. Norton, 18 S. D. 530, 101 N. W. 727. 

Life of justice's court judgment 1s not limited to five years. Holton v. Schma.rback, 
15 N. D. 38. 106 N. W. 36. 

§ 9116. Execution for money. No execution shall be issued upon a judg
ment for the recovery of money until after the expiration of ten days from 
the time of the entry of judgment, unless there is filed with the justice 
before the issuance of the execution an affidavit made by the judgment 
creditor, his agent or attorney, stating that unless an execution is issued 
before the expiration of such ten days t}Je judgment creditor is in danger 
of losing the amount of his claim. [R. C. 1905, § 8453 ; R. C. 1895, § 6724. ] 

§ 9117. Execution, requisites of. The execution must be directed to the
sheriff or any constable within the county and must be subscribed by the 
justice and bear the date of its delivery to the officer. It must intelligibly 
refer to the judgment, stating the names of the parties thereto, in whose favor. 
against whom, the time when, the county where and the name of the justice 
before whom the judgment was rendered ; and it must be made returnable 
to the justice within thirty days after its date. [R. C. 1905, § 8454 ; Jue. C. 
1877, § 72 ; R. C. 1899, § 6725. ]  

§ 9118. Execution, contents of. An execution issued upon a judgment for
a sum of money must state in the body thereof the sum actually due on 
the judgment and must substantially require the officer to satisfy the same, 
together with interest and costs out of the personal property of the debtor, 
and bring the money before the justice by the return day of the execution. 
[R. C. 1905. § 8455 ; Jus. C. 1877, § 73 ; R. C. 1895, § 6726. ] 

§ 9119. Execution against exempt property. When judgment is rendered
for atly cause appearing therein upon which the exemptions allowed by law 
are expressly restricted or prohibited, the execution shall state the facts 
accordingly ; and when the judgment designates personal property specifically 
liable thereto, the execution shall contain a description of such property .  
[R .  C. 1905, § 8456 ; R .  C. 1895, § 6727. ]  

§ 9120. Execution for persona.I property. An execution issued upon a
judgment for the cl el ivery of the possession of personal property sh!lll snh
stantially require the officer to deliver the possession of the same, particularly 
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describing it, to the party entitled thereto, and may at the same time require 
the officer to satisfy any costs or damages recovered by the judgment out 

' of the personal property of the party against whom it was rendered, awl thu 
value of the property for which the judgment was recovered to be specified 
therein, if a delivery cannot be ha<l. [R. C. 1905, § 8457 ; Jus. C. 1877, § 74 ; 
R. C. 1895, § 6728. ]

§ 9121. Execution in forcible detainer. An execution issued upon a judg
ment in favor of the plaintiff in an action of forcible de tainer shall i;ub
stantially require the officer to deliver possession of the premises, particularly 
describing them, to the plaintiff, and may at the same time require the officer 
to satisty the money judgment and costs as in other cases. The process 
must be executed as respects the delivery of possession only in the day time. 
[ R. C. 1 905, § 8458 ; Jus. C. 1877, § 75 ; R. C. 1895, § 6729. ) 

§ 9122. Execution for speciftc property. An execution, which describes
the specific personal property liable for the satisfaction of the judgment, 
may be levied on other property of the debtor not exempt, when for any cause 
it appears that full satisfaction cannot be obtained from the property so 
_described. [R. C. 1905, § 8459 ; R. C. 1895, § 6730. ) 

§ 9123. Sale of personal property under execution. The provisions of
chapter 12 of the code of civil procedure, relating to the levy and sale or 
delivery of personal property so far as the same are applicable and not 
inconsistent with the provisions of this chapter, apply to and govern the 
levy, sale and, delivery of personal property under an execution issued by a 
justice of the peace. And the constable when the execution is directed to him 
is vested for that purpose with all the powers of the sheriff ; provided, that 
notice shall not be published in a newspaper but shall be given by posting 
for ten days in five public places within the county, one of which shall be 
at the office of the justice issuing the execution. [R. C. 1905, § 8460 ; Jus. C. 
1877, § 77 ; R. C. 1899, § 6731 . ]  

Execution defendant authorizing debtor t o  pay amount due him to  officer i s  estopped 
from afterwards claiming money so faid. Bedford v. Kissick. 8 S. D. 586, 67 N. W. 609. 

Proviso as to posting notices apphes equally to a sheriff when acting under execution 
from justice court. }'odness v. Juelfs, 13 S. D. 145, 82 N. W. 396. 

§ 9124. Renewal of execution. An execution may at the request of the
judgment creditor be renewed before the expiration of the time fixed for 
its return by the word ' '  renewed ' '  written thereon, with the date thereof 
and subscribed by the justice. Such renewal has the effect of an original 
issue and may be repeated as often as necessary. If an execution is returned 
unsatisfied, another may be afterwards issued. [R. C. 1905, § 8461 ; Jus. C. 
1877. § 76 ; R. C. 1899, § 6732. l 

§ 9126. Justice receives money collected. A justice of the peace must
receive all moneys collected by the sheriff, constable or other officer upon any 
process or order issued from his court and must pay the same over to the 
parti es or persons entitled thereto without delay. [R. C. 1905, § 8462 ; R. C. 
1895, § 6733. ) 

CHAPTER 4. 
CONTEMPTS IN JUSTICES' COURTS. 

§ 9126. Contempts, acts constituting. A justice may p�ish as for con-
t empt ,  persons guilty of the following acts and no other: 

1. Disorderly, contemptuous or insolent behavior toward the j_ustice while
holding the court tending to interrupt the due course of a trial or other 
judic ial proceeding. 

2. A breach of the peace, boisterous conduct or violent disturbance in �he
prcRf'nce of the justice or in the immed iate vicinity of the court held by him, 
tend iug to interrupt the due course of a trial or other judicial proceeding. 
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3. Disobedience or resistance to the execution of a lawful order or procell!
· made or issued by him.

4. Disobedience to a subpoena. duly served or refusing to be sworn or to
answer as a witness.

5. Rescuing any person or property in the custody of an officer by virtue
of an order or process of the court held by him. [R. C. 1905, § 8463 ; Jus. C.
1877, & 78 ; R. C. 1899, § 6734. ]

Specific statutory authority of magistrate to punish witness for contempt. 1 
L.R.A. ( N.S. ) 1 1 38.

§ 9127. Trial for contempt. When the act or omission is not committed
in tbe immediate view and presence of the justice, an affidavit alleging the 
facts may be filed and a warrant of arrest may thereupon issue on which the 
person accused may be arrested and brought before the justice immediately, 
when he must be given a reasonable opportunity to employ counsel and excuse 
or defend against the alleged contempt and after hearing the allegations 
and proofs the justice may discharge him or adjudge him guilty and direct 
that he be punished accordingly. [R. C . .  1905, § 8464 ; Jus. C. 1877, § 80 ; 
R. C. 1895, § 6735. ]

§ 9128. Punishment for contempt. A justice may punish for contempts
by fine or imprisonment or both ; such fine not to exceed in any case one 
hundred dollars, and such imprisonment, one day. [R. C. 1905, § 8465 ; Jus. C. 
1877, § 81 ; R. C. 1899, § 6736.]  

§ 9129. Conviction entered on docket. The conviction, specifying particu
larly the offense and the judgment thereon, must be entered by the justice 
in his docket. [R. C. 1905, § 8466 ; Jus. C. 1877, § 82 ; R. C. 1895, § 6737.]  

CHAPTER 5. 

PROCEDURE IN CRIMINAL ACTIONS. 

§ 9130. Criminal action, how prosecuted. A criminal action, which a
justice 's court is empowered to hear, try and determine, may be prosecuted 
in pursuance of the provisions of this chapter upon a complaint entered 
before any justice of the peace of the county in which the offense is laid. 
[R. C. 1905, § 8467 ; Jus. C. 1877, § 104 ; R. C. 1895, § 6738. ] 

§ 9131. Proceedings entered on docket. All proceedings in the action
must be entered by the justice in his docket as nearly as may be in the manner 
and form prescribed in a civil action with the modifications prescribed by 
this chapter. [R. C. 1905, § 8468 ; Jus. C. 1877, § 109 ; R. C. 1895, § 6739. ]  

§ 9132. Complaint. The complaint must b e  in writing and must state
the facts constituting the offense in ordinary and concise language with 
sufficient certainty and . with such particulars of time, place, person and 
property as will enable a person of common understanding to know what is 
inten<led and authorize the court to pronounce judgment. [R. C. 1905, 
§ 8469 ; Jus. C. 1877, § 106 ; R. .C. 1895, § 6740. ]

Sworn complaint is jnrisd i ctional in  all stages o f  prosecution. State v. Walker, (I 
S. D. 438,  69 N. W. 5S6 ; State v. Wright, 15 8. D. 628, 91 N. W. 311 .

§ 9133. Complaint sworn to. The complaint must be sworn to before the
justice, who may, if he deems proper, examine the complainant or other 
persons under oath concerning the grounds of the accusation ; and if the 
justice is satisfied that sufficient grounds exist for the prosecution, he  shall 
issue a warrant for the arrest of the defendant. [R. C. 1905, § 8470 ; Jus. C. 
1877. § 1 07 ;  R. C.  1895, § 6741. ]  

§ 9134. Complaint, form of. A complaint may be substantially in the fol
lowin g form : State of North Dakota, county of (naming it ) ,  in justice court. 
before ( name of justice ) .  The state of North Dakota against ( name of 
accused ) .  Complaint. ( Name of complainant) , being first duly sworn, says 
that on the ( time of offense ) ,  at said county, the above named defendant did 
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'( here state the offense ) ,  against the peace and dignity of the state of North
Dakota. Wherefore complainant prays that said defendant may be arrested
and dealt with according to law. (Signature of complainant. ) Subscribed
and sworn to before me (giving date ) .  (Official signature of the justice . )
[R. C. 1905, § 8471 ; R .  C. 1895, § 6742.J  

§ 9135. Warrant, form of. A warrant may be substantially in the following
form. filling blanks according to  the facts : The state of  North Dakota to
the 

_sheriff or any constable of . . . . . . . . . . . . county. Complaint upon oath
h9:vmg been made before me (name of justice ) ,  a justice of the peace of
said county, by (name of complainant) ,  accusing (name of defendant) of the 
commission of a public offense, to wit : (Here designate the offense by name 
or general description) ; you are therefore commanded to arrest said (name of 
defendant) forthwith, and bring him before me at (stating the place) ,  there 
to be dealt with according to law. Witness my hand this . . . . . . day of 
. . . . . . . . . . . .  , 19 . . . ( Official signature of the justice.)  [R. C. 1905, § 8472 ; 
Jus. C. 1877, § 107 ; R. C. 1895, § 6743. ]  

§ 9136. Duty o f  officer. An officer who receives a warrant must execute
the same with diligence by taking the defendant into his custody and bringing 
h im without unnecessary delay before the justice who issued the same. [R. C. 
1 905, § 8473 ; R. C. 1895, § 6744.J  

§ 9137. Warrant, how served. The warrant may be served in any other
county in the manner prescribed by articles 5 and 6 of chapter 6 of the code 
of criminal procedure. [R. C. 1905, § 8474 ; Jus. C. 1877, § 108 ; R. C. 1895, 
§ 6745. ]

§ 9138. Counsel for defendant. When the defendant is brought before the
justice, he must be allowed a reasonable time and opportunity to procure 
counsel. [R. C. 1905, § 8475 ; R. C. 1895, § 6746. ] 

§ 9139. Postponement of trial. A reasonable postponement of the hearing
or trial may also be ordered at any time to enable the complainant or 
defendant to procure the attendance or testimony of a witness or for any 
other good cause. [R. C. 1905, § 8476 ; Jus. C. 1877, § 114 ; R. C. 1895, § 6747 . ]  

§ 9140. Bail. The defendant at  any time before conviction may be admitted
to bail by giving an undertaking with sufficient surety in an amount to be 
fixed by the justice for his appearance before the justice to answer the com
plaint. [R. C. 1905, § 8477 ; Jus. C. 1877, § 134 ; R. C. 1895, § 6748.J 

§ 9141. Change of venue. When the defendant or his attorney, or the state,
by the state 's attorney, or any other attorney acting for the state, before the 
trial commences files an affidavit in writing stating that he has reason to 
believe and does believe that a fair and impartial trial of the action cannot 
be had before the justice about to try the same by reason of the bias or 
prejudice of said justice, the action must be transferred to a justice of the 
county agreed upon by or in behalf of the parties, or if there is no such 
agreement, to the next nearest justice within the county and an order must 
be made transferring the same accordingly. But the place of trial cannot be 
changed more than once by each party under the provisions of this section. 
(1909, eh. 180 ; R. C. 1905, § 8478 ; 1887, ch. 82, § 1 ;  1891, eh. 81, § 1 ;  R. C. 
1895, § 6749 . ]  

Statute is mandatory ; upon fi ling o f  proper affidavit justice must tranafer action to 
another justice. State v. ,Weltner. 7 N. D. 522, 75 N .  W. 77'i1. 

Failure of transcript transmitting case to second justice to show that partiea had not 
otherwise a�eed on justice, will not affect proeeedings. State v. Carlisle, 22 S. D. 529 , 
1 1 8  N. W. 1033 . 

One charged with v iolation of city ord inance is. entitled to change of venue on account 
of prejudice of pol ice justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735.  

§ 9142. Duty of justice when venue changed. When a change of the place
of trial is ordered, the justice must forthwith attach to the original papers 
a certified copy of his docket entries in the action and deliver the same to an 
officer, who must execute the order wit hout delay by taking the defendant 
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before the justice named and delivering to him the papers so received. [R. C. 
1905, § 8479 ; Jus. C. 1877, § 113 ; R. C. 1895, § 6750.] 

§ 9143. Jurisdiction of justice. The justice to whom the action is trans
ferred as provided in the last section, must proceed with the trial in the same 
manner as in an action originally commenced before him. [R. C. 1905, 
§ 8480 ; Jus. C. 1877, § 113 ; R. C. 1895, § 6751.]

§ 9144. Complaint to be read. Before the trial commences the complaint
must be distinctly read to the defendant and he must be asked if he is 
designated therein by his right name and be required to plead. [R. C. 1905, 
§ 8481 ; R. C. 1895, § 6752. J

§· 9145. Name of defendant. If the defendant objects that he is wrongly
named in the complaint and gives his right name, the proceedings shall be 
amended accordingly,• If he does not give his right name, he is thereafter 
precluded from making any objection on the. ground that he is not desig
nated by his right name. [R. C. 1905, § 8482 ; R. C. 1895, § 6753.) 

§ 9146. Plea, oral and entered on docket. The defendant may make the
same pleas as to an information or indictment. His plea may be oral and 
must be entered in the docket. If he refuses to plead, a plea of " not guilty " 
must be entered. [R. C. 1905, § 8483 ; Jus. C. 1877, § 110 ; R. C. 1895, § 6754. ]  

§ 9147. Plea of guilty. Duty of justice. If  the defendant pleads guilty,
the court before accepting the plea may examine witnesses to ascertain the 
gravity of the offense ; and if it appears from the testimon� that the offense 
committed is of a higher grade than that charged in the complaint, the court 
may refuse to accept the plea and direct a complaint to be filed charging 
the offense accordingly and proceed with a preliminary examination of the 
defendant as prescribed in the code of criminal procedure. [R. C. 1905, 
§ 8484 ; Jus. C. 1877, § 110 ; R. C. 1895, § 6755.]

§ 9148. Issuet when tried. When the defendant makes any plea other than
a plea of guilty, the issue shall be tried by the court unless a jury is demanded ; 
but if either party demands a jury before the court hears any testimony, the 
issue must be tried by a jury of twelve persons. [R. C. 1905, § 8485 ; Jus. C. 
1877, § 111 ; R. C. 1895, § 6756. ) 

§ 9149. Jury, how formed. The provisions of article 7 of chapter 3 of this
code apply to the formation of the jury and the conduct of the trial except 
as otherwise prescribed by this chapter. [R. C. 1905, § 8486 ; Jus. C. 1877, 
§ 116 ; R. C. 1895, § 6757.-]

§ 9150. Challenges. Challenges may be taken by either party to individual
jurors for the same causes as on a trial in the district court for a criminal 
otl'ense. [R. C. 1905, § 8487 ; Jm,. C. 1877, § 117 ; R. C. 1895, § 6758. ]  

§ 9161. Oath to jury. The court must administer to  the jury the following
.>ath : You do swear (or affirm) that you will well and truly try this issue
between the state of North Dakota and A. B., the defendant, and a true
verdict render according to the evidence. So help you God. [R. C. 1905,
§ 8488 ; Jus. C. 1877, § 118 ; R. C. 1895, § 6759. ]

§ 9162. Defendant present. The defendant must be personally present
during the progress of the trial. [R. C. 1905, § 8489 ; Jus. C. 1877, § 115 ; R. C. 
1899, § 6760.] 

§ 9163. Verdict of jury. The verdict of the jury on a plea of not guilty
must be to the effect that the jury find the defendant " guilty, " or " not 
guilty, " as the case may be. On any other plea the verdict must be " for 
the state, " or " for the defendant. "  [R. C. 1905, § 8490 ; Jus. C. 1877, § 122 ; 
R. C. 1895, § 6761. ]

§ 9164. Verdict, when several defendants. When several defendants are
tried together, if the jury cannot agree upon a verdict as to all, they may 
render a verdict as to those in regard to whom they do agree, on which a 
judgment must be entered accordingly, and the case as to the rest may be 
tried by another jury. [R .  C. 1905, § 8491 ; Jus. C. 1877, § 123 ; R. C. 1895, 
§ 6762.]
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§ 9166. Verdict entered. When the verdict is received the court must
immediately render judgment thereon and enter the same in the docket.  
fR. C. 1905, § 8492 ; Jus. C. 1877, § 129; R. C. 1895, § 6763.) 

§ 9156. Defendant discharged. When the defendant is acquitted by the
court or by a verdict of " not guilty " or, " for the defendant, " a judgment 
of acquittal must be rendered and if the defendant is not detained on legal 
process for any other cause, h� must be immediately discharged. [R. C. 1905, 
§ 8493 ; Jus. C. 1877, §§ 128, 130 ; R. C. 1895, § 6764. )

§ 9157. Conviction of defendant. Judgment. When the defendant is con
victed by the court or by a verdict of " guilty " or a verdict " for the state " 
which does not also find the defendant not guilty, the court shall redder 
judgment that he be punished by a fine or by imprisonment in the county 
jail or by both fine and imprisonment, specifying the ·amount of the fine or 
time of imprisonment. A jucigment of fine only may also direct that the 
defendant be imprisoned until the same is satisfied. In a case in which the 
court has a discretion as to the extent of the punishment, it may, upon the 
suggestion of either party before rendering judgment, hear testimony as to 
circumstances proper to be considered in aggravation or mitigation of punish
ment. [R. C. 1905, § 8494; Jus. C. 1877, § 126 ; R. C. 1899, § 6765. ] 

§ 9158. Right of appeal. If the defendant is convicted, the justice when
he renders judgment must inform him of his right to appeal and prescribe 
the amount in which he may give bail for his appearance in the district court 
in case of an appeal. [R. C. 1905, § 8495 ; R. C. 1895, § 6766. ] 

§ 9159. Judgment, how enforced. A judgment, which imposes a fine with
out directing that the defendant be imprisoned until the same is satisfied, 
may be enforced in the same manner as a judgment in a civil action and 
execution shall issue accordingly at the request of the state 's attorney. [R. C. 
1905, § 8496; ,Jns. C. 1877, § 127 ; R. C. 1895, § 6767.] 

. Defendant cannot be imprisoned for costs. Re Lackery, 6 S. D. 526, 62 N. W. 134. 
§ 9160. Judgment of imprisonment. A judgment of imprisonment must be

executed by delivering the defendant into the custody of the sheriff or other 
officer in charge of the county jail, who shall safely keep him therein until 
the expiration of the time specified in the judgment. A judgment of fine 
which d irects that the defendant be imprisoned until the fine is paid must be 
executed in like manner except that the time of imprisonment shall be at the 
rate of one day for each two dollars of the fine and the defendant must be 
discharged on payment of the fine. [R. C. 1905, § 8497; Jus. C. 1877, § 132 ; 
R C. 1895, § 6768. ] 

§ 9161. Certified copy of judgment. A copy of the judgment duly certified
by the justice is a sufficient warrant for the doing of every act necessary 
or proper in the due execution thereof as prescribed in the preceding section 
by an officer receiving the same. The officer shall upon discharging the 
defendant return such copy to the justice with an account of his doings 
indorsed thereon and must at the same time pay over to the justice all money 
which he may have received from the defendant in payment of the fine. 
[ R. C. 1905, § 8498 ; ,Jus. C. 1877, § 131; R. C. 1895, § 6769. ] 

§ 9162. Fines paid. Duty of justice. When the fine is paid, the justice
must apply the money in payment of the legal costs and expenses of the 
prosecution and pay over the residue if any to the county treasurer. [B. C 
1905, § 8499 ; Jus. C. 1877, § 133; 1885, ch. 111, § 2 ;  R. C. 1895, § 6770.) 
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CHAPTER 6 • 

.APPEALS. 

AllTIOLB 1. APPEALS IN CIVIL ACTIONS, §§ 9163-9173. 
2. APPEALS IN CRUUNAL ACTIONS, § §  9174-9181.

ARTICLE 1.- APPEALS IN CIVIL ACTIONS. 

§ §  9163-9 1 6 !

§ 9163. Appeals to district court. Any party dissatisfied with a judgment
rendered in a civil action in a justice 's court, whether the same was rendered 
on default or after a trial, may appeal therefrom to the district court of the 
county or subdivision at any time within thirty days after the rendition of 
the judgment. The appeal is taken by serving the notice of appeal on the 
adverse party or his attorney and by filing the notice of appeal together 
with the undertaking required by law with the clerk of the district court 
of the county in which the appeal was taken ; provided, however, that if at the 
time the service of the notfoe of appeal and undertaking as provided for in this 
chapter, the party is not within the state, or cannot conveniently be found 
and such fact appears by the return of the sheriff filed with the justice, and 
has not appeared by attorney, the service of such notice of appeal and 
undertaking may be made upon the justice rendering the judgment. [R. C. 
1905, § 8500 ; R. C. 1895, § 6771 ; 1905, ch. 81. ]  

Notice of appeal and service o f  same. Houser v .  Nolting, 11 S. D .  483, 78 N .  W. 955 ; 
Sorenson v. Donahoe, 1 1  S. D. 603, 79 N. W. 998 ; Richardson v. Campbell, 9 N. D. 100, 
8 1 N. W. 3 1 ; Rudolph v. Herman, 2 S. D. 399 ,  /iO N. W. 833 ; Purcell v. Booth, 6 D. 1 7 ,  
110 N. W. 196 ; Karr v.  Ry.  Co., 6 D. 14, 50 N. W. 125. 

Appeal may be taken from default judgment. Wimsey v. McAdams, 12 S. D. 50:l ,  81 
N. W. 884 ; Perrott v. Owen, 7 S. D. 454, 64 N. W. 526. 

Papers may be served on adverse partv instead of his attorney on appeal from ju11-
tico's court. Ricbmire v. Andrrws & G. Elevator Co., 1 1  N. D. 453, 92 N. W. 819 .  

As to  thirty days being period for taking appeal from justice's court. Lough v. White, 
14 N. D. 353, 104 N. W. 518.  

Fi ling of undertaking within thirtv days after justice court judgtnent i s  prerequisite 
to transfer jurisdiction on appcnl . Di'-ardotr v. 'fhorstensen, 16  N. D. 355, 113 N. W. 616 .  

Undertaking on appeal need not be  approved and ti led before service on appellee, nor 
before clerk's approval of undertaking is served. Eldridge v. Knight, 11 N. D. 552, 93 
N. W. 860. 

Use of word " appealed " instead of " appeals " in notice of appeal will not afTe<'t 
court's jurisdiction. Haag v. Burns, 22 S. D. 51 ,  1 15  N. W. 104. 

Appellant must serve undNtaking with pleading, in order to transfer jurisdiction 
to district court, from default judgment in justice's court. Aetna Mercantile Co. v. 
Groseth, 2Q N. D. 137, 127 N. W. 718.  

Order of justice of peace, dismissing action and taxing costs against plaintiff', is " final 
judµ-ment " from which appeal may be taken. Jackson v. Berndt, 24  S. D. 14, 123 
N. W. 16.

Record cannot be amended by affidavits, but may be returned to justice for correction. 
Mouser v. Palmer, 2 S. D. 466, 50 N. W. 967. 

Onl,Y such queations as are raised by . record can be e'?nsidered on appeal. TschettP.r 
v. Heiser. 9 S. D. 285, 68 N. W. 744 ; City of Chamberlam v. Putnam, 10 S. D. 360, 73 
N. W. 201. 

Where record does not affirmatively show se"ice, presumption is there is none. 
Minn. Thresh. Machine Co. v. Skau, 10 S. D. 636, 75 N. W. 199. 

Justice may refuse to transmit transcript because fee is not paid. Fargo v. Grave,, 
II S. D. 293, 81 N. W. 291.  

Appeal may be taken ·from default judgment. Wimsey v. McAdams, 12 S. D. 609, 81  
N.  W. 884 ; Perrott v. Owen, 7 S. D.  454 ,  64 N.  W. 526, 

Failure of justice to transmit record in time not fatal. McLaughlin v. Michel, H 
S. D. 189, 84 N. W. 777.

§ 9164. Appeals on questions of law. A party desiring to appeal from the
judgment of a justice of the peace on questions of law alone may do so by 
specifying in his notice of appeal the errors in law complained of. A specifi
cation which intelligibly refers to any ruling or proceeding of the justice 
appearing on his docket is sufficient without stating the reason for the obj ec-
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1 ion,  and no other form of exception is necessary. After such appeal is 
perfected it may be brought to a hearing by either party in the same manner 
and upon like notice as an issue of law in other cases. If not so disposed of, 
it shall be entered on the calendar for hearing and determinatio:i at the next 
term of the district court convening not less than ten days after the same is 
taken. The district court shall review and determine only such errors in 
law as are specified with reasonable certainty in the notice of appeal, and 
may order a dismissal of the appeal if the same has not been duly perfected, 
or the record of the justice has not been transmitted and no application is 
made by the appellant for an order requiring the justice to certify and 
transmit the proceedings, otherwise the court may affirm or reverse or modify 
the j udgment of the justice and may direct the same to be entered as 
the j udgment of the district court or d irect the entry of such judgment 
therein as the j ustice ought to have rendered, according to the right of the 
matter. When the decision of the district court reopens the case for the trial 
of an issue of fact, the decision shall direct that the action be retained and 
placed on the calendar of the court for trial accordingly as in other cases, 
and thereupon the parties may be allowed to serve and file any pleading 
that may be necessary or proper within such time as the court deems reason
able . [R. C. 1905, § 8501 ; 1897, ch. 7 ;  R. C. 1899, § 6771a.] 

Notice of appeal u.pon questions of law and fact, which shows �hat no �tatement. of
case wae prepared or demand for new trial in appellate court made, 1e defective. Aldrich 
v. Ramoe. 21 S. D. 52, 109 N. W. 641 .  . 

Demand !n notice for new tr,ial is an appeal to hear and determine cause on merits.
Lyons v. M1ller, 2 N . D. J , 48  N. W. 514 ; Mouser v. Palmer, 2 S. D. 466, 50 N. W. 967 ; 
Wimscy v. McAdams, 12 S. D. 509, 8 1  N. W. 884. 

Proper remedy �o correct error of law ie appeal not certiorar i .  Lewie v. Gallup, 5 
N. D. 384, 67 N .  \\ .  137 ; Perrott v. Owen, 7 S. D. 454, 64 N. W. 526 .  

Appeal on questions of law. Grovenor v. Signor, 10 N.  D. 503 ,  88 N.  W. 278.  
Statement tiled with and adopted by justice after notice to adverse party ie jurisdic

tional as to questions to be considered. City of Chamberlain v. Putnam, 10 S. D. 360, 
73 N. W. 201 ; TschettC'r v. Heiser, 9 S. D. 285, 68 N .  W. 744. 

Necessity of specifying errors in notice of appeal from a justice to have rulings 
reviewed. Rae v. Chic-ago, M. & St. P. R. Co., 14 N. D. 507, 105 N. W. 721. 

Sufficiency of speci fications in notice of appeal. Lyman-Eliel Drug Co. v. Cooke, 12 
N. D. 88, 94 N. W. 1041. 

Retrial authorized in dii;triet court on reversal of justice's judgment diamieeing action.
Olson v. Shirley, 12 N. D. 106, 16 N. W. 297. 

One appealing on questions of law alone muet specify errors relied upon. H&lvoraen 
v. Myren, 23 S. D. 263, 1 2 1  N. W. 782.

One appeal ing to district court upon questions of law alone i.s not entitled to trial
upon facts after being defeated. HanROn v. Gronlie, 17 N. D. 191, 1 1 5  N. W. 666. 

Waiver of failure to ser,·e, or defect& in service of, process, by appeal from justice's 
court to court where trial mu�t he de novo. 34 L.R.A. ( N.S. ) 661 .  

§ 9165. Undertaking on appeal. To render an appeal effeciual for ant
pu rpose, an undertaking must be executed on the part of the appellant by 
sufficient surety to the effect that the appellant will pay all costs which may 
he awarded against him on the appeal not exceeding one hundred dollars, 
which undertaking shall be approved by and filed in the office of the clerk 
of the district court of the county to which the appeal is taken. [R. C. 1905, 
§ 8502 ; R. C. 1895, § 6772. )

Mandatory as to filing undertaking. Re Peterson, 22 N. D. 480, 134 N. W. 751 .  
Appellant must serve undertaking with pleading, in  order to transfer jurisdiction 

to district court, from default judgment in justice's court. Aetna Mercantile Co. v. 
Groseth, 20 N. D. 137, 127 N. W. 718 .  

Exception to sureties limited to their pecuniary responsibility. Towle v. Bradley, 2 
S. D. 472, 50 N. W. 1057.

�Vhen sureties are excepted to, th�y or other. sureties must justify '!ithin time re·
quired. Barber v.  Johnson , 4 S. D.  528, 57 N. W.  225 ; McDonald v. Pane, 9 S. D. 310, 
68 N. W. 737 ; Jud�on v. Bulen, 6 D. 70, 50 N. W. 484.  

Fi ling of undertaking is necessary to confer jurisdiction. Richardson v. Campbell, 9 
N. D. 100, s 1  N .  W. 31 .

Undertaking for staying proceedings under judgments in actions of forcible entry
and detainer cl ilTt>rs from that required as security for coats. Rudolph v. Herman, 2 S. D. 
3 99. :;o 1'. W. 833,  

2156  



.4.ppeals. JUSTICES' CODE. § §  !l lli5-!.l l li8

Amendment of appeal bond in ci rcuit court. Rudolph v. Herman, 4 S. D. 203, 56 
N. W. 122 ; Towle v. Bradley, 2 S. D. 472 .  50 N. W. 1057. 

Undertaking for costs in sum of one hundred dollars must in nil cases be given. Smith 
'Y, Coffin, 9 S. D. 502, 70 N. W. 636 ; Brown v. Brown, 1 2  S. D. 380, 8 1  N. W. �27 ; Brown 
•· Ry. Co., 10 S. D. 633, 75 N. W. 198, 65 Am. St. Rep. 730 ; Erpenbach v. Ry. Co., 1 1
B. D. 201 ,  76 N. W. 923 ; Smith v. Gale, 13 S. D. 162 , 82 N. W. 385.

Combining a. cost and stay bond will be held sufficient as a cost bond. Aultman,
Miller & Co. v. Nelson, 1 1  S. D. 338 ,  77 N. W. 584. 

When bond is insufficient, e> jurisdiction is required. Doering v. Jensen, 16  S. D. 58, 
91 N. W. 343. 

As to notice of appea.l and undertaking being filed with clerk of district court on 
appea.l from justice's judgment. Lough v. White, 14 N. D. 3 53, 104 N. W. 518. 

Appeal bond containing no stipulation for payment of C'Osts on appeal is ineffectual . 
Doering v. Jensen, 16 S. D. 58, 91 N. W. 343. 

Leave to file undertaking will be granted on appeal from justice's judgment, where 
currency was deposited as cash bond. Todenhoft v. De Roos, 2 1  S. D. 234, 111 N. W. 
550. 

As to undertaking under N. D. Rev. C., I 9166, for " all costs " including costs on 
appeal. Johnson Bros. v. Glaspey, 16 N. D. 335, 113 N. W. 602. 

§ 9166. Stay of execution on appeal. If the appellant desires a stay of
execution an undertaking must be executed on his part by sufficient surety 
to the effect, that if the appeal is dismissed, the appellant will pay the amount 
of the judgment appealed from and all costs, or if judgment is rendered 
against him in the appellate court, that he will pay the amount of such 
judgment and all costs not exceeding a sum specified in the undertaking, 
which must be at least one hundred dollars and not less than twice the 
amount of the judgment appealed from; or, if the judgment appealed from 
is for the recovery of specific personal property, an undertaking must be 
executed on the part of the appellant by sufficient surety to the effect that if 
the appeal is dismissed or if judgment is rendered against the appellant in the 
appellate court, the appellant will deliver the property described in the judg
ment and pay the damages awarded for the taking or detention thereof and 
all costs or pay the sum fixed by the judgment as the value of the property 
together with the damages awarded for the taking or detention thereof and 
all costs. Such undertaking shall be approved and filed as provided in the 
last section. [R. C. 1905, § 8503; R. C. 1895, § 6773.) 

Undertaking allowing defendant to retain possession, separate from cost bond. Ru
dolph v. Herman, 2 S. D. 399, 50 N. W. 833. 

Undertaking under statute for " al l  costs " includes costs on appeal. Johnson Bros. \'. 
Glaspey, 16 N. D. 335, 113  N. W. 602. 

As to right of plaintiff in action for possession of property and rent, to recover for 
rent up to disposition of appeal. McLain v. Nurnberg, 1 6  N. D. 138 ,  112 N. W. 245. 

§ 9167. Stay in forcible detainer. In judgments for the delivery of posses
sion in actions of forcible detainer the execution of the same shall not be 
stayed, unless a written undertaking is executed on the part of the appellant 
with sufficient surety to the effect that during the possession of such property 
by the appellant, he will not commit or suffer to be committed any waste 
thereon and that if the appeal is dismissed or judgment is rendered against 
the appellant in the appellate court, he will pay all rents for the use and 
occupation of the property and all damages from the time of the appeal until 
the delivery of the possession thereof. Such undertaking is in addition to the 
undertaking provided for in the last section and shall be approved and filed 
in the manner provided in section 9165. [R. C. 1905, § 8504 ; R. C. 1895, 
§ 6774.)

§ 9168. Money in lieu of undertaking. When the appellant is required
under any provision of this article to give an undertaking, he may in lieu 
thereof deposit with the clerk of the district court in whose office the notice 
of appeal is required to be filed, who shall give a receipt therefor, a sum of 
money equal to the amount for which such undertaking is required to be 
given and in lieu of the service of such undertaking serve a notice of tlw 
making of such deposit. Such deposit and notice shall have the same effee1: 
as tbe service of the required undertaking and be held to answer the evl' l lt 
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of the appeal upon the terms prescribed for the undertaking in lieu of whichthe same is deposited. [R. C. 190q, § 8505 ; R. C. 1895, § 6775. ]  § 9169. Sufficiency of sureties excepted to. The undertaking for appeal must be served with the notice ; also appellant 's pleading when the judgment appe�led from was taken by default. The adverse party may except to the suffic�e�cy of the surety on such undertaking within five days after its service, by g1vmg notice of exception specifying wheth .. the justification must be made before the clerk of the district court or the justice by whom the judgment was rendered. Thereupon the surety must justify before the officer i:;pec�fied upon like notice and in like manner as in an arrest and bail proceedmg or a new undertaking  must be given with new surety, which shall be subject to exception in the same manner and with like effect as the original. Unless such surety justifies or a new undertaking with a new surety is given when so required, the appeal must be dismissed on motion of the respondent, but the liability of the surety on any undertaking so given shall not bereleased thereby. [R. C. 1905, § 8506 ; 1897, ch. 6 ;  R. C. 1899, § 6776.] 
Appellant must serve undertaking with pleading, in order to transfer juriadiction 

to district court, from default judgment in justice's court. Aetna Mercantile Co. v. 
Groseth, 20 N. D. 137, 127 N. W. 718 .  

§ 9170. Appeal filed with clerk. Proceedings on. Upon the filing of the
notice of appeal and undertaking, or the making of the deposit prescribed 
in section 9168 in the office of the clerk of the district court, such clerk shall 
immediately mail to the justice of the court in which the judgment appealed 
from was rendered a written notice thereof, specifying the court in which 
the judgment was rendered, the names of the parties, the date and amount of 
the judgment appealed from and stating whether the undertaking filed or 
deposit made entitles the appellant to a stay of execution and requiring such 
justice to transmit to such clerk the record required by law. Such justice 
must within ten days after the receipt of such notice transmit to the clerk 
of the district court a record which shall contain a certified copy of the 
justice 's docket, the pleadings, and all notices, motions and other papers filed 
in the cause. The justice may �e compelled by the district court by order 
entered upon motion to transmit such record and may be fined for neglect 
or refusal so to do. A certified copy of such order may be served on the 
justice by the party or his attorney. [R. C. 1905, § 8507 ; R. C. 1895, § 6777.] 

Notice given by clerk to justice to transmit record on appeal to district court is  pre
sumptive evidence that clerk approved of undertaking. Schulz v. D&hl, 21 N. D. 302. 
130 N. W. 937. 

Circuit court acquires no jurisdiction whatever, unless a-ppeal undertaking is given . 
Aldrich v. Publi c  Opinion Pub. Co., 27 S. D. 589, 132 N. W. 278. 

Only such questions as are r&ieed by record can be considered. Tschetter v. Heiser, 9 
8. D. 285, 68 N. W. 744 ; C ity of Chamberlain v. Putnam, 10 S. D. 360, 73 N. W. 201. 

Refusal of justi<'e to transmit transcri pt because fee is not paid. Fargo v. Graves, 12
8. D. 293 ,  81 N. W. 29'1 .

Where record does not affirmatively show senice, presumption of  none. Minn. Threeh.
Machine Co. v. Skau, 10 S. D. 636, 75 N. W. 199. 

Record cannot be amended by affidavits, but may be returned to justice for correction. 
Mouser v. Palmer, 2 S. D. 466, 50 N. W. 967. 

Failure of justice to transmit record in time not fatal. McLaughlin v. Michel, 14 
8. D. 189, 84 N. W. 777.

§ 9171. Execution stayed by appeal. If an execution has been issued, the
justice must, if the written notice received from the clerk states that the 
undertaking filed or deposit made entitles the appellant to a stay of execution, 
by order direct a stay of all proceedings on the same. The officer in whose 
hands such execution may be must upon payment of his fees for services 
rendered upon the execution relinquish all property levied upon and deliver 
the same to the judgment debtor together with all moneys collected from 
sales or otherwise . If his fees are not paid the officer may retain so much 
of the propert :v or proceeds thereof as may be necessary to pay the same. 
[R. C. 1905, § R!iOS : R. C. 1 89:i. § 6778. ] 
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§ 9172. Action tried in district court. The action shall be tried anew in
the district court in the same manner as actions originally commenced therein. 
No notice of trial and note of issue shall be required to be served or filed in 
order to bring the case upon the trial calendar in the district court, but the 
record of such appeal shall be filed by the clerk of' the district court and 
the action entered upon the calendar. [ R. C. 1905, § 8509 ; R. C. 1895, § 6779. ] 

. Where schedule is not first fi led with justice as prescribed by section 9068, and default 
Judgment taken, property garnished may not afterwards be claimed as exempt in  district 
court on appeal. Burcell v. Goldstein, 23 N. D. 257, 136 N. W. 243. 

§ 9173. Appeal dismissed. Proceedings. When an appeal to the district
court is dismissed and no appeal is taken to the supreme court from the 
judgment for costs rendered in the district court upon the dismissal thereof, 
a certified copy of the order dismissing the same shall be filed in the justice 's 
court in which the judgment ,vas rendered and thereafter the judgment 
appealed from shall have the same force and validity, and may be enforced 
in the same manner as if no appeal had been taken. In ease an appeal is 
taken to the supreme court after a certified copy of the order aforesaid is 
filed in the justice 's court, the judgment therein shall be suspended until the 
further order of the district court. [R. C. 1905, § 8510 ; R. C. 1895, § 6780.]  

Appeal cannot be dismissed except upon notice. Keehl v .  Schaller, 1 8. D. 290, 46  
N.  W. 934 .  

Judgment on appeal is that of  appellate court. Winton v.  Knott, 7 S. D. 179, 63 N. W. 
783. 

Motion to strike apJ?Oal from trial calendar of term during which filed will be denied. 
Chandler v. Hill, 13 S. D. 1 76, 82 N. W. 397. 

District court acquires no jurisdiction on appeal if justice had none. Vidger v. Nolin, 
10 - N. D. 353, 87 N. W. 593. 

Issues of fact for jury. Grovenor v. Signor, 10 N. D. 503, 88 N. W. 278. 
Pleadings may be amended in appellate court. Butler v. Ash, 9 8. D. 611, 70 N. W. 

833. 
Dismissal of appeal•for fai lure to transmit record within time. Hauklan4 v. Ry. Co., 

11 S. D. 493, 78 N. W. 958 ; Edminster v. Rathbun. 3 S. D. 129, 52 N. W. 263 ; F. B. Fargo 
& Co. v. Graves, 12 S. D. 293, 81 N. W. 291 ; McLaughlin v. Michel, 14 S. D. 189, 84 
N. W. 777 ; Harris ·v. Watkins, 5 D. 374, 40 N. W. 536.  

Appeal may cure jurisdiction for want of service of summons. Deering & Co. v. Venne, 
7 N. D. 576, 75 N. W. 926. 

Error, after affirming judgment to enter an original judgment for amount with coats. 
Lindskog v. Schouwei ler, 12 S. D. 176, 80 N. W. 190. 

Remanding case to j ustice court for new trial. Coughran v. Wilson, 7 S. D. 155, 63 
N. W. 774. 

Supplemental answer may be filed after appeal to district court. Erickson v. Elliott, 
17 N. D. 389, 1 17  N. W. 361.  

Court has authority to dismiss appeal for nonprosecution by appellant, becawu, of bis 
defaults in appearance throughout term, and at the time so set for final disposition of 
case. Saund<'rs v. Harris, 24 N. D. 236, 139 N. W. 325. 

ARTICLE 2.- APPEALS IN CRIMINAL .ACTIONS. 

§ 9174. Appeal. Time. Bond. A defendant in a criminal action may
appeal from the judgment of a justice of the peace at any time within thirty 
days by giving notice of the appeal and giving bail for his appearance in 
the district court as prescribed in this article. [R. C. 1905, § 8511 ; Jus. C. 
1877, § 186 ; R. C. 1895, § 6781. ]  

6ne convicted by  jury of  violating ordinance against keeping house of  ill-fame may 
appeal. Mannie v. Hatfield, 22 S. D. 475,  118 N. W. 8 17. 

Oral notice of appeal from judgment of pol ice justice in proceedings for violation of 
ordinance is sufficient. Cent<'rville v. Olson, 16 S. D. 526, -:14 N. W. 414. 

§ 9175. Appeals as in civil actions. The notice may be given by statin 6'
oralfy to the justice at the time of rendering judgment that the defenda.ut 
appeals, or by filing with the justice a written notice of appeal and servh1g 
a copy thereof on the state 's attorney of the county within the prescriLed 
time. [R. C. 1905, § 8512 ; Jus. C. 1877, § 137 ; R. C. 1895, § 6782. ] 

§ 9176. Bond required. Bail must be given in the sum fixed by the ju;,,dce
to the effect that the defendant shall appear in the district court on the 
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first day of the next term convening within the county there to answer 
the complaint and abide the further orders of the court. Such bail may be 
given by the written undertaking of one or more sufficient sureties approved 
by the justice or by a deposit of money in lieu of sureties. [R. C. 1905, 
§ 8513 ; Jus. C. 1877, § '138 ; R. C. 1895, § 6783. )

§ 9177. Approval of bond. If the justice refuses to  approve the under
taking, it may be approved by the clerk of the district court and filed with 
the justice with the same effect as if approved by him. [R. C. 1905, § 8514 ; 
Jus.  C. 1877, § 139 ; R. C. 1895, § 6784. ) 

§ 9178. Witnesses placed under bond. When an appeal is taken, the justice
must, if application is made by the state 's attorney, cause all material wit
nesses on behalf of the prosecution to enter into an undertaking in like 
manner as in a case when a defendant is held to answer on a preliminary 
examination. [R. C. 1905, § 8515 ; Jus. C. 1877, § 140 ; R. C. 1895, § 6785.] 

§ 9179. Justice transmits appeal. The justice must within five days after
an appeal is taken transmit to the clerk of the district court a certified copy 
of his docket and all papers relating to the case as on appeal in a civil action, 
and may be compelled to do so or make a further return in like manner. 
If money has been deposited b lieu of bail it must accompany the return. 
[R. C. 1905, § 851 6 ; Jus. C. 1877, § 141 ; R. C. 1895, § 6786. ) 

Sworn complaint is jurisdictional in all stages of prosceution. State v. Walker, 9 
S. D. 438,  69 N. W. 586 ; State v. Wright, 15 S. D. 628, 91 N. W. 3 1 1. 

§ 9180. Appeal. New trials. Proceedings. An appeal duly perfected trans
fers the action to the district court for trial anew regardless of any ruling 
or decision of the justice. But the defendant may move to dismiss the com
plaint on the ground that the justice did not have jurisdiction of the offense .  
He may also demur to the complaint because more than one offense is  charged 
therein or because the facts stated do not constitute a. public offense. If he 
does not object to the complaint for the causes above specified or if his objec
tions are overruled he must be required to plead as to an indictment or 
information without regard to any plea entered before the justice. In other 
respects the proceedings shall be the same as in criminal actions originally 
commenced in the district conrt and jud1?ment shall be rendered and carried 
into effect accordingly. [R. C. 1905, § 8517 ; R. C. 1895, § 6787.]  

§ 9181. Appeal not dismissed. No appeal from the judgment of a justice
of  the peace in a criminal action shall be dismissed. But if the appeal was
not taken in time or if the defendant fails to appear in the district court
when his presence is required, the judgment of the justice shall be sum
marily affirmed and entered as the judgment of the district court and carried
into effect as such. [R. C. 1905, § 8518 ; Jus. C. 1877, § 142 ; R. C. 1895,
§ 6788.]

CHAPTER 7. 

ACCOUNTING BY JUSTICES OF THE PEACE. 

§ 9182. Quarterly reports by justice. Every justice of the peace shall, on
the first Monday of January, April, July and October in each year, make to 
the county commissioners of his county a full report under oath of all bis 
doings in actions or proceedings in which the county or state is a party or 
is in any manner interested. [R. C. 1905, § 8519 ; Jus. C. 1877, ch. 3, § 1 ;
R. C. 1 895, § 6789 . ]

County is  J iahle for payment o f  justices' fees i n  criminal actions. Barrett v .  Stutts. 
man County, 4 N. D. 175 ,  59 N. \V. 9'64. 

§ 9183. Contents of report. Such report shall contain the names of the
part ies to each act ion or proceeding  and a statement of the final order or 
j udgment of the  just ice  there in  and of all ord<:>rs relating to costs, an itemized 
s tat<:>mcnt of all fe<:>s taxed or allowed as costs in each action or proceeding 
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and the names of the persons or officers entitled thereto, includin g  all costs 
of the prosecution or defense in a criminal proceeding which are payable 
by the county, also a statement of each payment made on such judgment 
and the disposition thereof made by the justice. [R. C. 1905, § 8520 ; Jus. C. 
1877, ch. 3, § 2 ; R. C. 1895, § 6790. ] 

§ 9184. Pay moneys to county treasurer. Each justice of the peace shall
at the time of making his report pay over to the county treasurer of his 
county all fines or other moneys collected or received by him in behalf of 
the county or state and remaining in his hands, but whenever the amount of 
money so collected and received exceeds one hundred dollars, he must pay 
the same over to the treasurer forthwith. [R. C. 1905, § 8521 ; Jus. C. 1877, 
ch. 3, § 3 ; R. C. 1895, § 6791. ]  

§ 9185. Penalty for fa.ilure. Any justice of the peace violating any of the
provisions of this article shall be liable to a fine of not less than ten 1,1or more 
than one hundred dollars to be recovered in a civil action by the county. 
[R. C. 1905, § 8522 ; Jus. C. 1877, ch. 3, § 4 ;  R. C. 1895, § 6792. ] 

§ 9186. Violation a crime. If any justice of the peace shall neglect or
refuse to make such report or neglect or refuse to pay over the aforcsairl 
moneys collected by him, or shall refuse to allow the county commissioners 
or any of them to examine the records in regard to such matters, he shall 
be deemed guilty of willful and corrupt misconduct in office. [R. C. 1905, 
§ 8523 ; Jus. C. 1877, ch. 3, § 5 ;  R. C. 1895, § 6793. ]

CHAPTER £. 

BOARDS OF CONCILIATION. 

§ 9187. Election of commissioners. There shall be elected at the same time
and in the same manner as the justices of the peace in each town, incorporated 
village and city by the qualified voters thereof four commissioners of concilia
tion whose term of office shall be two years and until their successors are 
duly elected and qualified. [R. C. 1905, § 8524 ; 1895, ch. 22, § 1 ;  R. C. 
1899, § 6794. ) 

§ 9188. Term of office. The time of commencement of their term of office
shall be the same as that prescribed for justices of the peace. [R. C. 1905, 
§ 8525 ; 1895, ch. 22, § 1 ;  R. C. 1899, § 6795.)

§ 9189. Proceedings before commissioners. At the time of issuing the sum
mons in any civil action begun before a justice of the peace or at any time 
afterwards before the return day of such summons and only on the request 
of either party and by the consent of both parties in said action, the justice 
shall issue a subpoena summoning two of the commissioners of conciliation 
elected for the town, village or city where the action is brought and the 
defendant or the plaintiff as the case may require, to appear before him at 
some time prior to the hour designated in the summons, which subpoena shall 
be served in the same manner as a summons is required to be served in actions 
in the district court and may be served by the party obtaining it issued 
and at any time before its return day. If either party fails to appear at the 
time designated in the subpoena it shall be so certified to the justice of the 
peace by the commissioners before the return hour of the summons in said 
action. If both parties appear they shall then go before the two commis
sioners summoned, as aforesaid, and state their differences, which statements 
or EIO much thereof as is necessary to show the issue between the parties, 
shall be reduced to writing and shall constitute the pleadings in the case. 
The parties may then introduce evidence in the order and under the restric
tions prescribed by the commissioners and it shall be discretionary with the 
commissioners whether 0!' not the witness shall be sworn before tt>stifying, 
and if so required, one of the commissioners may administer the oath. After 
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beariug all the evi<lence offered it shall be the duty of the commissioners to 
the bc:st of their ability to persuade the parties to agree to an amicable 
settlement of their differences on such terms as to them appear just and 
<·qui table. If an agreement is reached it shall be reduced to writing, signed
by the parties, certified to the justice, by him entered on his docket of the
case and shall then be a ju<lgmcnt of the court of said justice therein. [R. C.
1 905, § 8526 ; 18%, ch. 22, § 2; R. C. 1899, § 6796.]

� 91SO. Agreement. Parties. Attorneys. No agreement shall be entered 
uuless it can be put in the form of a judgment now authorized by law to be 
entered by justices of the peace. At the hearing before the commissioners 
each party must appear in person except in the case of nonresident parties 
or for cause, when a party may appear by an agent duly authorized in writ
ing. No attorney except as such agent, nor the justice of the peace before 
whom the action is pending shall be allowed to appear or in any way act 
in the liearing before the commissioners. If at such hearing the parties fail 
to a gree, it shall be so certified to the justice before the return hour of the 
summons, who may then proceed to trial and judgment as though no such 
hearing had been had therein and the parties may be allowed to file amended 
pleadings. [R. C. 1905, § 8527; 1895, ch. 22, § 2 ;  R. C. 1899, § 6797.] 

§ 9191. Compensation of commissioners. The commissioners shall receive
the same mileage and per diem as jurors in justices '  courts. All fees and 
costs shall be included in the settlement and paid by the party designated 
therein, but in cases when the parties thereto fail to agree the costs shall 
he paid jointly by both parties unless otherwise agreed to. If a commis
sioner disobeys the subpoena of the justice, he shall be proceeded against in the 
same manner as a juror who fails to appear when summoned by him. [R. C. 
l 905. § 8528; 1895, ch. 22, § 3 ;  R. C. 1899, § 6798. ]

§ 9192. Proceedings not evidence at subsequent trial. No pa.rt of the pro
ceedings had before the commissioners shall be admitted as evidence or con
Ridered at the trial of the case before the justice, nor shall any of the com
missioners who took part in such hearing before them be allowed to testify 
therein. [R. C. 1905, § 8529 ; 1895, ch. 22, § 4 ;  R. C. 1899, § 6799.] 
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